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MERIT BRIEF OF APPELLANT INDUSTRIAL ENERGY USERS-OHIO

The Court has long held that the Public Utilities Commission of Ohio ("Commission")

may not engage in retroactive ratemaking.l In the proceeding below, however, the Commission

issued an Opinion and Order ("TCRR Order") that authorized Ohio Power Company ("AEP-

Ohio") to retroactively increase the transmission portion of shopping customers' bills.

Additionally, the Commission unlawfully and unreasonably relies upon R.C. 4928.144, which is

inapplicable, and has ignored its own precedent without a lawful and reasonable justification for

that deviation. The effect of the Commission's unlawful and unreasonable decision is to impose

tens of millions of dollars of unlawful and unreasonable charges upon shopping customers. As

described in more detail below, the Court should reverse the Commission's decision and remand

the proceeding to the Commission with instructions to terminate the non-bypassable portion of

AEP-Ohio's Transmission Cost Recovery Rider ("TCRR")

1. BACKGROUND AND STATEMENT OF FACTS

In 1999, Ohio passed Amended Substitute Senate Bill 3 ("SB 3") which restructured

Ohio's regulation of the electric utility industry. SB 3 unbundled electric utility rates into

distribution, transmission, and generation components. In 2008, Ohio passed additional

legislation, Amended Substitute Senate Bill 221, regarding Ohio electric utility industry

restructuring, which maintained the unbundling of the distribution, transmission, and generation

components of electric utility service. The restructuring legislation required incumbent utilities,

such as AEP-Ohio, to transfer control of their transmission assets to a qualifying transmission

entity;2 all Ohio electric distribution utilities ("EDU") have transferred control of their

l,See, e.g_, Tn re Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788 ¶¶ 9-14.

2 R.C. 4928.12. (Appx. at 57).
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transmission assets to PJM Interconnection, L.L.C. ("PJM"), a regional transmission

organization ("RTO"). Because of that transfer of control, transmission service is provided

through PJM, which bills load serving entities ("LSE") and remits the money collected to the

owners of the transmission assets. AEP-Ohio and competitive retail electric service ("CRES")

providers are LSEs.

The restructuring legislation, in connection with the Commission's rules, provides

customers with an option to choose a CRES provider for the generation and transmission

components of their service.3 And, since the enactment of electric restructuring legislation,

CRES providers in AEP-Ohio's service area have been responsible for obtaining transmission

service on behalf of the shopping customers they serve.4 In sum, shopping customers pay AEP-

Ohio's distribution rate but the remainder of AEP-Ohio's rates (the generation and transmission

components) are bypassable by shopping customers with the exception of several non-

bypassable riders.s

3 See R.C. Chapter 4928; Ohio Adm. Code Chapter 4901:1-21.

4 In the Matter of the Applications of Columbus Southern Power Company and Ohio Power
Company for Approval of Their Electric Transition Plans and for Receipt of Transition
Revenues, Case Nos. 99-1729-EL-ETP, et al., Stipulation and Recommendation at 5-6 (May 8,
2000); available at:
http://dis.puc. state.oh.us/DocumentRecord. aspx?DocID=F7E3225A7E9002.6985256CF7005455
4D.

Provisions were incorporated into AEP-Ohio's electric transition plan ("ETP") (the first
rate plan for electric utility companies following restructuring) to accommodate this change. Id.
Following AEP-Ohio's ETP, AEP-Ohio operated under a Rate Stabilization Plan ("RSP"), where
CRES providers continued to provide transmission service to the shopping customers-they serve.
In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Approval of a Post-Market Development Period Rate Stabilization Plan, Case No.
04-169-EL-UNC, Opinion and Order at 30-31 (Jan. 26, 2005) ("RSP Case").
http://dis.puc.state.oh.us/DocumentRecord.aspx?DocID=E 143406C73568E5585256F9500689B8
4.

5 AEP-Ohio's current non-bypassable riders include the Retail Stability Rider ("RSR"), the
Phase-In Recovery Rider ("PIRR"), the Economic Development Rider ("EDR"), the Enhanced
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The transmission rates that PJM charges AEP-Ohio for transmission service, incurred on

behalf of non-shopping customers,6 are regulated by the Federal Energy Regulatory Commission

("FERC").7 Ohio, in turn, allows EDUs, such as AEP-Ohio, to bill the customers they serve to

recover the transmission charges billed by PJM to the EDU. 8 In accordance with this statutory

grant of authority,9 the Commission authorized AEP-Ohio to implement a bypassable

reconcilable rider, the TCRR, which has been in place for a number of years.lo

Service Reliability Rider ("ESRR"), and the non-bypassable portion of the TCRR. AEP-Ohio
also has two placeholder non-bypassable riders, the Generation Resource Rider ("GRR") and the
Pool Termination Rider ("PTR"). All of these non-bypassable riders, with the exception of the
EDR and ESRR, are being challenged as being unlawful and/or unreasonable.

6 Non-shopping customers are those who have not elected to exercise their customer choice
rights to select their own generation/transmission provider; instead these customers remain on
the EDU's default service, the standard service offer ("SSO").

7 R.C. 4928.34(A)(1) (Appx. at 60).

8 Application at 1(June 15, 2012) (Supp. at 1).

9 R.C. 4928.05(A)(2) provides:

Notwithstanding Chapters 4905. and 4909. of the Revised Code, commission
authority under this chapter shall include the authority to provide for the recovery,
through a reconcilable rider on an electric distribution utility's distribution rates,
of all transmission and transmission-related costs, including ancillary and
congestion costs, imposed on or charged to the utility by the federal energy
regulatory commission or a regional transmission organization, independent
transmission operator, or similar organization approved by the federal energy
regulatory commission. (Supp. at 56).

10 In its Opinion and Order approving AEP-Ohio's RSP, the Commission granted AEP-Ohio the
authority to file an application to adjust its transmission charges to pass through and collect from
non-shopping customers any FERC-approved transmission charges AEP-Ohio incurs when it
obtains and pays for transmission service on behalf of non-shopping customers through PJM. In

the Matter of the Application of the Columbus Southern Power Company and Ohio Power
Company to Adjust the Transmission Components of the Companies' Standard Service Tariffs to
Reflect the Applicable FERC-Approved Charges or Rates Related to Open Access Transmission,

Net Congestion and Ancillary Services, Case No. 05-1194-EL-UNC, Finding and Order at 1

(Dec. 14, 2005), available at:
http://dis.puc.state. oh.us/DocumentRecord. aspx%DociD=191114BF 90E7D5 54852570DI/ 006E51F

6D.
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Currently, PJM invoices both AEP-Ohio and CRES providers for transmission service

based upon the respective customer load they serve.l l As mentioned above, AEP-Ohio recovers

thetransmission costs it incurs from PJM on behalf of non-shopping customers through the

TCRR. CRES providers, on the other hand, must negotiate prices with the shopping customers

they serve, and these prices provide the CRES providers with an opportunity to recover their

generation and transmission-related costs.

On September 28, 2005, AEP-Ohio filed an application to implement the TCRR on a
bypassable basis, which the Commission approved on December 14, 2005. Id. Subsequently,

the Commission approved the combination of the transmission component of each company's
standard service tariff with the TCRR reconciliation mechanism that the Commission approved

in the RSP Case. In the Matter of the Application of Columbus Southern Power Company and
Ohio Power Company to Adjust the Transmission Component of Each Company's Standard
Service Tariff and to Combine that Component with its Transmission Cost Recovery Rider, Case

No. 06-273-EL-UNC, Application at 1-2 (Feb. 3, 2006) (hereinafter "2006 TCRR Case")

http:/tdis.puc.state.oh.us/DocumentRecord.aspx?DoelD=1 19078 l OF2AE717D 8 525 710D004600

F6; 2006 TCRR Case, Finding and Order at 4-5 (May 26, 2006), available at:
http://dis.puc. state.oh.us/DocumentRecord. aspx?DocID=4A0DAF85E420DC788525717A00521

FDO.
In March 2009, when the Commission reviewed AEP-Ohio's first electric security plan

("ESP") application, it approved AEP-Ohio's request to retain its then-current bypassable TCRR.
In the Matter of the Application of Columbus Southern Power Company for Approval of an
Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or

Transfer of Certain Generating Assets, Case Nos. 08-917-EL-SSO, et al., Opinion and Order at

49 (Mar. 18, 2009), available at:
http://dis.puc. state.oh.us/DocumentRecord.aspx?DocID=b 125aec6-ded7-4f5c-b908-

6520f2e0cb3f.

In AEP-Ohio's second ESP proceeding, the Commission likewise approved AEP-Ohio's
request to retain the existing TCRR structure subject to a change that combined the mechanisms

of Columbus Southern Power Company and Ohio Power Company. In the Matter of the

Application of Columbus Southern Power Company and Ohio Power Company for Authority to
Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of

an Electric Security Plan; Case Nos. 11-346-EL-SSO, et al., Opinion and Order at 63-64 (Aug.

8, 2012) (hereinafter, "ESP II Case"), available at:
http: //dis.puc. state. oh.us/V iewImage. aspx? CMID=A l 001001 Al 2H0 8B40046F0 813 8.

11 In the case of AEP-Ohio, PJM actually bills AEP-Ohio on a consolidated basis along with
AEP-Ohio's other affiliates that operate in PJM's territory. Application at Schedule D-3c
(Supp. at 9-12). The consolidated bill from PJM for transmission service is then allocated to
AEP-Ohio and its affiliates based upon the respective load that each afiliate cornpany serves.

Id. (Supp. at 9-12).
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In accordance with the Commission's rules, AEP-Ohio files an application on an annual

basis to update its TCRR.12 As part of that annual review, AEP-Ohio projects the amount of

transmission-related costs it expects to be invoiced from PJM,13 and those costs are used as a

revenue requirement used to calculate retail rates applicable to non-shopping customers. In June

2011, the Commission authorized AEP-Ohio to implement new TCRR rates that were projected

to collect $354 million from July 2011 through June 2012.14 The TCRR rates authorized in June

2011 were fully bypassable by shopping customers. In March 2012, AEP-Ohio requested a

waiver of the Commission's requirement that the TCRR update be filed on or around April 15 of

each year for rates to be effective for the first billing cycle of July. The Commission granted

AEP-Ohio's request to delay its annual update to June 2012 for rates to be effective with the first

billing cycle of September 2012. The Commission subsequently suspended AEP-Ohio's June

2012 application causing further delay.15 AEP-Ohio's updated TCRR rates did not go into effect

until the first billing cycle of November 2012.16

When AEP-Ohio filed its June 2012 application to update its TCRR, AEP-Ohio noted

that since its last TCRR update application it had under-recovered $36,421,033 (the "under-

12 Ohio Adm. Code 4901:1-36-03(B) (Appx. at 53).

13 Entry on Rehearing at 5 (Dec. 12, 2012) (AEP-Ohio experienced an under-recovery based

upon the difference in forecasted PJM costs) (Appx. at 19).

14 In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company to Update Each Company's Transmission Cost Recovery Rider, Case No. 11-2473-EL-

RDR, Finding and Order (June 22, 2011) (hereinafter "2011 TCRR Case"), available at

http://dis.puc.state.oh.us/Viewlmage.aspx?CMID=A1001001A11F22B40533F44667; 2011

TCRR Case, Staff Review and Recommendation at 1(June 13, 2011) (Columbus Southern
Power Company customers would be billed "$161M" and Ohio Power Company customers

would be billed "$193M"), available at:
http://dis.puc.state.oh.us/Viewlmage.aspx?CMID=A1001001 A1117131314642172036.

15 Entry at 2(Aug. 15, 2012) (Appx. at 30).

16 TCRR Order at 8 (Oct. 24, 2012) (Appx. at 8).
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recovery balance") from non-shopping customers when compared to the costs AEP-Ohio was

invoiced from PJM.17 AEP-Ohio's application suggested that the Commission consider a phase-

in of the under-recovery balance and require recovery through a non-bypassable rider pursuant to

R.C. 4928.144.18 On October 24, 2012, the Commission issued a Finding and Order ("TCRR

- Order") and authorized AEP-Ohio's updated TCRR rates for the next annual period, again on a

bypassable basis; however, the Commission authorized AEP-Ohio to collect the under-recovery

balance on a non-bypassable basis from all customers.19

As a result of the TCRR Order, AEP-Ohio will collect approximately $12.1 million

. annually, for three years, under the terms of the non-bypassable rider.20 Based on the

information provided in AEP-Ohio's compliance filing, the estimated effect of the non-

bypassable rider is to shift in the first year roughly $8 million of the $12.1 million of the under-

recovery balance to shopping customers.21 If the Commission's authorization has similar effects

for the second and third years of the non-bypassable rider, the total three-year shift of costs to

shopping customers will be roughly $24 million.22 Thus, the effect of the TCRR Order is to raise

the rates of shopping customers to retroactively recover costs that were previously the

responsibility of non-shopping customers.

IEU-Ohio challenged the lawfulness and reasonableness of recovering the under-recovery

balance on a non-bypassable basis in comments filed on July 25, 2012, supplemental comments

17 Application at 4 (Jun. 15, 2012) (Supp. at 4).

18 Id. at 5 (Supp. at 5).

19 TCRR Order at 6-7 (Appx. at 11-12).

20 AEP-Ohio Compliance Tariffs at Schedule C-3 page 1 of 2 (Oct. 26, 2012) (Supp. at 8).

21 Id. (Supp. at 8). According to AEP-Ohio's compliance tariffs, roughly two-thirds of AEP-
Ohio's load was shopping; 66% of AEP-Ohio's total demand and roughly 69% of AEP-Ohio's

total energy sales.

22 Id. (Supp. at 8) .
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filed on October 19, 2012, and through its application for rehearing of the TCRR Order filed on

Noveniber 21, 2012. IEU-Ohio identified that AEP-Ohio's proposal violated the Commission's

rule that requires TCRRs to be fully bypassable.23 The Commission agreed, but waived, sua

sponte, its rule in the TCRR Order.24 IEU-Ohio also identified that AEP-Ohio's proposal

violated the Commission's precedent, which holds that bypassable riders cannot be trued-up on a

non-bypassable basis because it provides an anticompetitive subsidy in violation of R.C.

4928.02(H) and because costs associated with serving non-shopping customers should not be

recovered from shopping customers.25 The Commission attempted to distinguish its prior

holdings on grounds that AEP-Ohio experienced increased levels of shopping that led to the

under-recovery balance, but the Commission rejected the argument in the prior order.26 In its

23 Comments of IEU-Ohio at 3 (July 25, 2012) (Supp. at 16); Supplemental Comments of IEU-

Ohio in Response to Staff's October 15, 2012 Review and Recommendation at 5 (Oct. 19, 2012)

(Supp. at 26); TCRR Order at 7 (Appx. at 12).

24 In the TCRR Order, the Commission held:

Finally, we agree with IEU-Ohio that Rule 4901:1-36-04(B), O.A.C, provides that
the TCRR shall be avoidable by all customers that choose alternative generation
suppliers. However, we find that the rule should be waived, pursuant to Rule
4901:1-36- 02(B), O.A.C, to the extent necessary to approve the separate
nonbypassable rate established to collect the under-recovery.

TCRR Order at 7 (Appx. at 12).

25 Comments of IEU-Ohio at 4 (July 25, 2012) (Supp. at 17); Supplemental Comments of IEU-
Ohio in Response to Staff's October 15, 2012 Review and Recommendation at 6(Oct: 19, 2012)
(Supp. at 27); IEU-Ohio's Application for Rehearing and Memorandum in Support at 10-13
(Nov. 21, 2012); TCRR Order at 7 (Appx. at 12).

26 TCRR Order at 7-8 (Appx. at 12-13); see In the Matter of Application of Duke Energy Ohio,

Inc. for Approval of a Market Rate Offer to Conduct a Competitive Bidding Process for a

Standard Service Offer Electric Generation Supply, Accounting Modifications, and Tariffs for

Generation Service, Case No. 10-2586-EL-SSO, Opinion and Order at 57, 63 (Feb. 23, 2011)
("Duke MRO Order"), available at:
http://dis.puc.state.oh.us/Viewlmage.aspx?CMID=A1001001 A 11 B23B23 737C09965.
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prior order, the Commission held the true-up on a non-bypassable basis of a bypassable rider

could not occur "under any circumstances."27

IEU-Ohio further identified that R.C. 4928.144 was inapplicable because the existing

TCRR was not approved under R.C. 4928.141 to R.C. 4928.143, because any phase-in is

required to be part of an order in a proceeding initiated under R.C. 4928.141 to 4928.143, and

because any use of the phase-in authority in R.C. 4928.144 could only be done prospectively.28

In the TCRR Order, the Commission rejected IEU-Ohio's arguments that R.C. 4928.144 was

inapplicable, stating:

The Commission finds no merit in IEU-Ohio's argument that Section 4928.144,
Revised Code, is inapplicable, or that [AEP-Ohio] has not sufficiently identified
its incurred costs. [AEP-Ohio]'s TCRR was approved as part of its prior ESP, and
again as part of its current ESP, consistent with Section 4928.143(B)(2)(g),
Revised Code, as well as our authority under Section 4928.05(A)(2), Revised

Code.29

Although the Commission rejected IEU-Ohio's argument that R.C. 4928.144 was inapplicable, it

did not hold that it was authorizing the recovery of the under-recovery balance on a non-

bypassable basis pursuant to R.C. 4928.144.30 On rehearing, the Commission again did not state

that it was invoking any authority it may have under R.C. 4928.144; instead, the Commission

stated that the TCRR Order was "consistent with the Commission's authority under Section

4928.144, Revised Code."31

27 Id. at 63.

28 Comments of IEU-Ohio at 2-3 (July 25, 2012) (Supp. at 15-16); Supplemental Comments of
IEU-Ohio in Response to Staff's October 15, 2012 Review and Recommendation at 3-5 (Oct. 19,
2012) (Supp. at 24-26); IEU-Ohio's Application for Rehearing and Memorandum in Support at
14-17 (Nov. 21, 2012) (Appx. at 47-50).

29 TCRR Order at 7 (Appx. at 12).
30 uee id. (Appx. at 12).

31 Entry on Rehearing at 4, 8 (Dec. 12, 2012) (Appx. at 18, 22).
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Finally, IEU-Ohio identified that the TCRR Order amounted to unlawful retroactive

ratemaking.32 But, the Commission rejected IEU-Ohio's argument on grounds that the TCRR

Order was consistent with its phase-in authority in R.C. 4928.144, and held that the under-

recovery balance was not attributable to regulatory lag but rather was "attributable to the

difference between the level of forecasted costs in [AEP-Ohio]'s most recent TCRR update and

the actual costs incurred by [AEP-Ohio] over the prior period."33

As demonstrated below, collecting the under-recovery balance on a non-bypassable basis

is unlawful and unreasonable. The Commission has engaged in retroactive ratemaking, lacks

authority under R.C. 4928.144 to authorize a phase-in of the TCRR, and ignored its prior

precedent without a lawful and reasonable justification for that deviation.

II. STANDARD OF REVIEW

"R.C 4903.13 provides that a [Commission] order shall be reversed, vacated, or modified

by this court only when, upon consideration of the record, the court finds the order to be

unlawful or unreasonable."34 As to factual determinations, the Court will not reverse or modify

a Commission decision "when the record contains sufficient probative evidence to show that the

[Commission]'s determination is not manifestly against the weight of the evidence and is not so

clearly unsupported by the record that it shows misapprehension, mistake, or willful disregard of

32 IEU-Ohio's Application for Rehearing and Memorandum in Support at 5-10 (Nov. 21, 2012)

(Appx. at 38-43).

33 Entry on Rehearing at 5 (Dec. 12, 2012) (Appx. at 19).

34 Constellation NewEnergy, Inc. v. Pub. Util. Comm., 104 Ohio St.3d 530, 2004-Ohio-6767, ¶

50.
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duty."35 The Court "has `complete and independent power of review as to all questions of law'

in appeals from the commission."36

III. ARGUMENT

A. Proposition of Law 1: The TCRR Order is unlawful and unreasonable

because it retroactively authorizes the collection of AEP-Ohio's under-

recovery balance on a non-bypassable basis.

The TCRR Order is unlawful and unreasonable because it authorizes AEP-Ohio to

retroactively make shopping customers responsible for the costs AEP-Ohio incurred to serve

non-shopping customers. The retroactive rate increase applicable to shopping customers occurs

through the new non-bypassable portion of the TCRR that will collect AEP-Ohio's $36 million

under-recovery balance. Because the Commission's authorization of a retroactive increase in

shopping customers' rates is unlawful and unreasonable, the Court should reverse the

Commission's decision and remand the case back to the Commission with instructions to remedy

the unlawful and unreasonable effects of the TCRR Order.

R.C. 4928.05(A)(2) provides the Commission "authority to provide for the recovery,

through a reconcilable rider on an electric distribution utility's distribution rates, of all

transmission and transmission-related costs, including ancillary and congestion costs, imposed

on or charged to the utility by the federal energy regulatory commission or a regional

transmission organization, independent transmission operator, or similar organization approved

by the federal energy regulatory commission." By rule, the Commission has provided that

transmission costs are to be collected through a rider that is reconciled annually.37 The rider is to

3sld

36 ElyYia Foundry Co. v. Pub. Util. Comm., 118 Ohio St.3d 269, 2008-Ohio-2230, ¶ 13 (quoting

Ohio Edison Co. v. Pub. TJtii. Comrn., 78 Ohio St.3d 466, 469 (1997)).

37 Ohio Adm. Code 4901:1-36-04(A) (Appx. at 55).

{C39787:3 } 10



include all costs and off-setting revenues charged or credited to the EDU to the extent that those

costs and revenues are not included in any other schedule or rider of the EDU's tariffs.38 Finally,

"[t]he transmission cost recovery rider shall be avoidable by all customers who choose

alternative generation suppliers and the electric utility no longer bears the responsibility of

providing generation and transmission service to the customers."39

Until the Commission issued the TCRR Order in this proceeding, AEP-Ohio had

collected its PJM-related transmission costs through a bypassable rider that was reconciled for

any under- or over-recovery annually from non-shopping customers only. AEP-Ohio did not

have a tariff that authorized it to collect any transmission-related costs from shopping customers

and shopping customers were not responsible to AEP-Ohio for qny transmission-related costs

that AEP-Ohio incurred for serving non-shopping customers. The TCRR Order, however,

authorizes AEP-Ohio to collect the $36 million under-recovery balance with carrying charges at

AEP-Ohio's long-term cost of debt over a three-year period through a non-bypassable rider

applicable to both shopping and non-shopping customers for costs AEP-Ohio previously

incurred for serving only non-shopping customers.40 Thus, for all shopping customers, the

TCRR Order retroactively makes shopping customers responsible for the costs AEP-Ohio

incurred to serve non-shopping customers over the prior annual period. While shopping

customers are being held responsible to pay for their own transmission service (through their

contracts with their CRES providers), they will now also be held responsible to pay a portion of

the transmission service cost AEP-Ohio incurred from PJM to serve non-shopping customers

over the prior annual period.

38 Ohio Adm. Code 4901:1-36-04(C) (Appx. at 55).

39 Ohio Adm. Code 4901:1-36-04(B) (Appx. at 55).

40 TCRR Order at 6-7 (Appx. at 11-12).
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By authorizing AEP-Ohio to collect the under-recovery balance from shopping

customers, the Commission engaged in retroactive ratemaking.41 As a result, the TCRR Order is

unlawful and unreasonable. In its Entry on Rehearing, the Commission rejects IEU-Ohio's

argument that the Commission engaged in retroactive ratemaking.42 To support its assertion, the

Commission claims that R.C. 4928.144 allows the Commission to make the under-recovery

balance non-bypassable, asserts that the TCRR Order complies with past Court decisions

regarding retroactive ratemaking, and claims that the under-recovery balance is not related to

regulatory delay. None of these claims are correct. As discussed below in IEU-Ohio's

Proposition of Law 2, R.C. 4928.144 does not provide the Commission with authority to make

the collection of the under-recovery balance non-bypassable.

Furthermore, this Court's past decisions do not permit the Commission to true-up a rider

by retroactively increasing the charges on shopping customers. "A rate increase making up for

revenues lost due to regulatory delay is precisely the action that [the Supreme Court] found

contrary to law in Keco."43 Unless a different result is statutorily authorized, retroactive

ratemaking to increase or decrease a utility's authorized rate is prohibited. As the Court recently

stated, "[b]y approving rates that recouped losses due to past regulatory delay, the commission

violated this court's case law on retroactive ratemaking ... ."44 "[U]tility ratemaking by the

Public Utilities Commission is prospective only."45

41 Lucas County Comm'rs v. Pub. Util. Comm., 80 Ohio St.3d 344, 348 (1997).

42 Entry on Rehearing at 4-6 (Dec. 12, 2012) (Appx. at 18-20).

43 In Ne Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788 at ¶ 11 (citing Keco

Industries, Inc. v. Cincinnati and Suburban Bell Tel. Co., 166 Ohio St. 254 (1957)).

44 In re Calumbus S, Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788 at ¶¶ 10-11.

45 Lucas County Comm'rs v. Pub. Util. Comm., 80 Ohio St.3d 344, 348 (1997).
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The prospective nature of utility ratemaking is not absolute; under some limited

circumstances, the Commission may authorize a rate or charge to allow recovery of previously

incurred costs. In this instance, the TCRR is authorized under R.C. 4928.05(A)(2), which

provides that the Commission may authorize a reconcilable rider. Thus, the Commission clearly

has some authority to increase or decrease the TCRR to reconcile an EDU's collections with the

federally authorized transmission costs that it incurs.

That statutory authorization, however, does not include authority to invent a new and

previously unauthorized reconciliation mechanism, i.e. the non-bypassable recovery of the

under-recovery balance. As the Supreme Court stated in Lucas County,46 the Commission's

authority to reconcile a rate for past under- or over-recovery must be incorporated in the initial

rate approved by the Commission.47 In the previously approved TCRR, consistent with the

Commission's rule,48 there was no provision for reconciliation through a non-bypassable charge.

Because the existing TCRR did not authorize reconciliation on a non-bypassable basis, the

Commission has no lawful basis to assign a revenue responsibility to shopping customers

through the non-bypassable charge in this case. Thus, the Commission cannot claim any support

for its position that prior decisions of this Court support the TCRR Order. The Commission

engaged in retroactive ratemaking when it authorized AEP-Ohio to bill and collect the $36

million under-recovery balance through a new non-bypassable charge that was not previously

authorized.

Finally, the Commission's assertion that the under-recovery balance is not the result of

regulatory delay is not correct and is contradicted by the Commission's own order. The TCRR

46 80 Ohio St.3d at 348.

47 id

48 Ohio Adm. Code 4901:1-36-04(B) (Appx. at 55)
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Order permits the unauthorized recovery, from shopping customers, of costs attributable to the

prior annual period, the essence of retroactive ratemaking. Further, the Commission

acknowledged that the under-recovery balance was "attributable to the difference between the

level of forecasted costs in [AEP-Ohio]'s most recent TCRR update and the actual costs incurred

by [AEP-Ohio] over the prior period."49 The Commission then identified the timing difference

that resulted in the under-recovery balance:

[the Commission] agree[s] with Staff and [AEP-Ohio] that a separate
nonbypassable rate is appropriate under the particular circumstances of this case,
specifically where the under-recovery occurred during a period of limited
customer shopping. As [AEP-Ohio] notes in its reply, the level of shopping
increased from less than 10 percent to approximately 40 percent during the past
year. It would be unreasonable to require non-shopping customers to shoulder the
entire burden of the under-collection, given that the associated costs were incurred
for customers that were receiving service from [AEP-Ohio] during the period in
which the costs were incurred, but have since decided to switch to an alternative

generation supplier.so

Thus, according to the Commission, regulatory delay does exist; the Commission has claimed

that there is a mismatch between those customers who have caused AEP-Ohio to incur costs and

those non-shopping customers who remain on AEP-Ohio's standard service offer ("SSO"). The

Commission's claim that the under-recovery balance was not the result of regulatory delay is not

correct and cannot serve as a basis to support the TCRR Order.

The result of the TCRR Order and the retroactive increase is that shopping customers are

being billed twice for transmission service: once for their own transmission service that is

provided through their CRES provider, and once to pay a portion of the cost AEP-Ohio incurred

to serve non-shopping customers over the prior annual period.51 Because the Commission has no

49 Entry on Rehearing at 5 (Dec. 12, 2012) (Appx. at 19).

50 TCRR Order at 7-8 (Appx. at 12-13)..

5 1 The Commission states that customers will not be billed twice, asserting that a portion of the
under-recovery balance is assignable to customers that switched. Entry on Rehearing at 6-7
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authority to authorize the retroactive recovery of the under-recovery balance through a non-

bypassable charge, the Court should reverse the Commission's decision and remand the case

back to the Commission with instructions that the Commission authorize the collection of the

under-recovery balance as part of the bypassable TCRR.

B. Proposition of Law 2: The TCRR Order is unlawful and unreasonable
because the Commission cannot rely on its phase-in authority contained in

R.C. 4928.144 to authorize the collection of AEP-Ohio's under-recovery
balance on a non-bypassable basis.

The TCRR Order is unlawful and unreasonable to the extent the Commission has relied

upon R.C. 4928.144 to authorize AEP-Ohio to collect its under-recovery balance on a non-

bypassable basis.52 Any use of the phase-in authority under R.C. 4928.144 must be done in the

context of an SSO proceeding, i.e., under the Commission's authority in R.C. 4928.141 to

4928.143, and the use of such phase-in authority may only be used prospectively.

R.C. 4928.144 provides that the Commission:

may authorize any just and reasonable phase-in of any electric distribution utility
rate or price established under sections 4928.141 to 4928.143 of the Revised
Code, and inclusive of carrying charges, as the commission considers necessary to
ensure rate or price stability for consumers. If the commission's order includes
such a phase-in, the order also shall provide for the creation of regulatory assets
pursuant to generally accepted accounting principles, by authorizing the deferral
of incurred costs equal to the amount not collected, plus carrying charges on that
amount. Further, the order shall authorize the collection of those deferrals through
a nonbypassable surcharge on any such rate or price so established for the electric

distribution utility by the commission.

(Dec. 12. 2012) (Appx. at 20-21). Because the Commission did not conduct a hearing, there is
no record to support that conclusion. Additionally, the statement concedes a portion of the cost
will be assigned to customers that switched before the prior annual period.

52 The Commission did not state that the TCRR Order relied upon R.C. 4928.144; however, it
rejected IEU-Ohio's argument that the statute did not apply. TCRR Order at 7 (Appx. at 12).
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By its terms, R.C. 4928.144, is only applicable to a "rate or price established under sections

4928.141 to 4928.143 of the Revised Code."53 Although R.C. 4928.143(B)(2)(g) allows an ESP

to include "[p]rovisions relating to transmission ... service," the Commission did not authorize

the TCRR under this Section; instead, the Commission authorized AEP-Ohio's TCRR under

R.C. 4928.05.54 Thus, the Commission cannot rely upon its phase-in authority in R.C. 4928.144

to authorize the collection of AEP-Ohio's under-recovery balance on a non-bypassable basis.

R.C. 4928.144 further requires that a phase-in of "a rate or price established under

sections 4928.141 to 4928.143 of the Revised Code" occur in the Commission's order

authorizing the underlying rate or price. Neither of the Commission's orders in AEP-Ohio's first

or second ESP proceedings, however, authorized a phase-in of AEP-Ohio's TCRR. The

Commission cannot retroactively impose such a condition upon shopping customers.55

In the TCRR Order, the Commission rejected IEU-Ohio's arguments that R.C. 4928.144

was inapplicable stating:

The Commission finds no merit in IEU-Ohio's argument that Section 4928.144,
Revised Code, is inapplicable, or that [AEP-Ohio] has not sufficiently identified

53 R.C. 4928.144 (Appx. at 59).

54 In the Matter of the Application of Columbus Southern Power Company for Approval of an
Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or

Transfer of Certain Generating Assets, Case Nos. 08-917-EL-SSO, et al., Opinion and Order at

49 (Mar. 18, 2009) (authorizing AEP-Ohio to retain its TCRR as approved in Case No. 08-1202-
EL-UNC which authorized AEP-Ohio to continue its TCRR as approved under AEP-Ohio's RSP
in Case No. 04-169-EL-UNC before the enactment of R.C. 4928.141 to 4928.143), available at:
http://dis.puc.state.oh.us/ViewImage.aspx?CMID=A1001001A09C18B42525F08513; 2011

TCRR Case, Finding and Order at 3 (Jun. 22, 2011) available at:
http://dis.puc. state. oh.us/V iewlmage. aspx?CMID=A 1001001 A 1 l F22B405 3 3 F44667; ESP II

Case, Opinion and Order at 63 (Aug. 8, 2012) (the Commission authorized AEP-Ohio's TCRR
"[p]ursuant to Commission authority, as set forth in Section 4928.05(A)(2), Revised Code"),

available at:
http://dis.puc. state. oh.us/V iewImage. aspx?CMID=A 1001001 A 12H08B40046F0813 8.

" See R.C. 4928.144 (Appx. at 59); see also Section III.A for a discussion of t^ie p-rohibition on

retroactive ratemaking.
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its incurred costs. [AEP-Ohio]'s TCRR was approved as part of its prior ESP, and
again as part of its current ESP, consistent with Section 4928.143(B)(2)(g),
Revised Code, as well as our authority under Section 4928.05(A)(2), Revised
Code.56

Although the Commission rejected IEU-Ohio's argument that R.C. 4928.144 was

inapplicable, it did not hold that it was authorizing the recovery of the under-recovery balance on

a non-bypassable basis pursuant to R.C. 4928.144.57 On rehearing, the Commission again did

not state that it was invoking any authority it may have under R.C. 4928.144; instead, the

Commission stated that the TCRR Order was "consistent with the Commission's authority under

Section 4928.144, Revised Code."58

But, in any event, as described above, R.C. 4928.144 cannot be made applicable to this

proceeding. The Commission's phase-in authority under that Section may only be invoked in a

proceeding to establish SSO rates, may only be invoked to phase in a rate established under R.C.

4928.141 to 4928.143, and may only be invoked in a prospective manner. Because these

conditions have not been satisfied, the Court should reverse the Commission's decision in this

case and remand the case to the Commission with instructions to terminate the collection of

AEP-Ohio's under-recovery balance on a non-bypassable basis.

C. Proposition of Law 3: The TCRR Order is unlawful and unreasonable
because it violates the Commission's precedent without a lawful and
reasonable justification for its change in direction. The Commission's
precedent requires the true-up of a bypassable rider to also be bypassable.

As the Court has held:

[T]he commission [should] respect its own precedents in its decisions to assure
the predictability which is essential in all areas of the law, including
administrative law. This does not mean that the commission may never revisit a

56 TCRR Order at 7 (Appx. at 12).

57 See id (Appx. at 12).

58 Entry on Rehearing at 4, 8 (Dec. 12, 2012) (Appx. at 18, 22).
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particular decision, only that if it does change course, it must explain why. The

new course also must be substantively reasonable and lawful.59

As discussed below, the Commission's precedent requires AEP-Ohio's TCRR to remain fully

bypassable. The Commission, however, has not explained its change in position relative to the

precedent discussed below (that was brought to the Commission's attention through IEU-Ohio's

comments and application for rehearing in this proceeding60). Further, as demonstrated herein,

the Commission's deviation from its precedent is not substantively reasonable or lawful, and

therefore the Commission's failure to follow precedent was unlawful and unreasonable.

The Commission's past precedent mandates that over/under-recoveries of a bypassable

rider must remain bypassable. In Duke Energy Ohio, Inc.'s ("Duke") Market Rate Offer

("MRO") proceeding, Duke requested authority to conduct a final true-up of two of its ESP

riders (Rider PTC-FPP and Rider SRA-SRT)61 that would terminate once Duke's proposed MRO

began.62 One of the two riders (Rider PTC-FPP) was bypassable by shopping customers, and the

other (SRA-SRT) was conditionally bypassable; the preponderance of the under-recovery

balance was related to the fully bypassable Rider PTC-FPP.63 Duke proposed to conduct the

59 In re Columbus S. Power Co., 128 Ohio St.3d 512, 201 1-Ohio-1788 at ¶ 52 (internal citations

omitted).

60 Comments of IEU-Ohio at 4 (July 25, 2012) (Supp. at 17); Supplemental Comments of IEU-
Ohio in Response to Commission Staff s October 15, 2012 Review and Recommendation at 6
(Oct. 19, 2012) (Supp. at 27); IEU-Ohio's Application for Rehearing and Memorandum in
Support at 10-13 (Nov. 21, 2012) (Appx. at 43-46).

61 Rider PTC-FPP stands for Price-to-Compare Fuel and Purchased Power Rider. Rider SRA-
SRT stands for System Resource Adequacy and System Reliability Tracker Rider.

62 Duke MRO Order at 56, available at:
http://dis.puc.state.oh.usNiewlmage.aspx?CMID=A 1001001A11B23B23737C09965;

63 Id
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true-up of Riders PTC-FPP and SRA-SRT through a new rider, the Reconciliation Rider ("Rider

RECON") 64

Duke also requested authority as part of its MRO application to modify its supplier cost

reconciliation rider ("Rider SCR") from a bypassable to non-bypassable rider if the under-

recovery of Rider SCR reached a certain threshold. In support, Duke claimed that if the rider did

not become non-bypassable it would "drive[] up the SSO price and encourage[] additional

customer switching. In that case, ... there would be fewer customers and less load in succeeding

billing periods to recover the SCR deferral balance."65 Duke also suggested that this would more

appropriately match the recovery of costs with those customers that caused them.66

Commission Staff ("StafF') opposed Duke's proposal to use a non-bypassable

reconciliation mechanism (Rider RECON) to address the over/under-collection consequences of

the final true-up of Duke's Rider PTC-FPP and Rider SRA-SRT stating that "Duke's generation-

related costs should not be attributed to customers not taking generation service from Duke."67

Staff also opposed Duke's proposal to make Rider SCR non-bypassable if the under-recovery

balance reached a certain threshold.68

The Commission adopted Staff's recommendations and held that neither of Duke's riders

(Rider RECON and Rider SCR) could be approved as proposed.69 The Commission reasoned

that true-ups of bypassable riders cannot be collected on a non-bypassable basis "under any

circumstances" because it "would create an anticompetitive subsidy" in violation of R.C.

64 Id

6s ld. at61.

66 Id. at 61-62.

67 Id. at 56.
68 Id at 62.

69 Id at 57, 63.
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4928.02(H).70 The Commission also held that Duke's costs associated with serving SSO

customers "should not be borne by customers who do not take ... service from Duke."71

The Commission's rationale in the TCRR Order below is directly in conflict with its past

precedent in Duke's MRO proceeding. The TCRR Order states that:

[the Commission] agree[s] with Staff and [AEP-Ohio] that a separate
nonbypassable rate is appropriate under the particular circumstances of this case,
specifically where the under-recovery occurred during a period of limited
customer shopping. As [AEP-Ohio] notes in its reply, the level of shopping
increased from less than 10 percent to approximately 40 percent during the past
year. It would be unreasonable to require non-shopping customers to shoulder the
entire burden of the under-collection, given that the associated costs were incurred
for customers that were receiving service from [AEP-Ohio] during the period in
which the costs were incurred, but have since decided to switch to an alternative
generation supplier.72

Thus, the Commission authorized exactly what it held it could not and should not do in Duke's

MRO proceeding. The Commission has authorized the collection of costs that AEP-Ohio

incurred to provide transmission service to non-shopping customers from customers not served

by AEP-Ohio and has done so despite the anticompetitive subsidy that will ensue in violation of

R.C. 4928.02(H).

The TCRR Order, and December 12, 2012 Entry on Rehearing in the case below

distinguish the Commission's decisions in this proceeding from Duke's MRO proceeding on the

basis that AEP-Ohio's "under-recovery occurred during a period of limited customer shopping,

and was followed by a significant increase in customer shopping ... ."73 This distinction does not

address what the Commission held in the Duke MRO proceeding: that true-ups of bypassable

70 Id. at 63.

71 Id. at 57.

72 rI'CF-R Order at 7-8 (Appx. at 12-13).

73 Entry on Rehearing at 7 (Dec. 12, 2012) (Appx. at 21).
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riders cannot be collected on a non-bypassable basis "under any circumstances" because it

"would create an anticompetitive subsidy" in violation of R.C 4928.02(H).74

Additionally, the distinction that the Commission claims exists in this case, increased

shopping, was also at issue in Duke's MRO proceeding. Duke specifically noted that if Rider

SCR did not become non-bypassable it would "drive[] up the SSO price and encourage[]

additional customer switching. In that case, ... there would be fewer customers and less load in

succeeding billing periods to recover the SCR deferral balance."75 Thus, there is not a factual

distinction, increased shopping, between the circumstances underlying the Commission's

decision in Duke's MRO proceeding and this proceeding. Accordingly, the Commission has

deviated from its past precedent, and that deviation is unlawful and unreasonable because it will

cause shopping customers to be billed twice for transmission service, and because it will provide

AEP-Ohio with an anticompetitive subsidy.76

The TCRR Order is a radical departure from its decision in the Duke MRO case. Despite

the Commission's prior determination that it could not and would not permit Duke to reconcile

under- or over-recoveries generated from bypassable riders through a non-bypassable rider on

the ground that to do so would unlawfully subsidize the SSO, the Commission in this case has

now authorized that result for AEP-Ohio. Therefore, the Court should reverse the Commission's

decision in the case below that authorizes AEP-Ohio to collect its under-recovery balance on a

non-bypassable basis.

74 Duke MRO Order at 63, available at:
http://dis.puc.state.oh.us/Viewlmage.aspx?CMID=A1001001 A11 B23B23737C09965.

75 Id. at 61.

76 Collecting the under-recovery balance on a non-bypassable basis is anticompetitive because it
provides AEP-Ohio with an advantage over CRES providers; it allows AEP-Ohio to keep its
going forward TCRR lower which will have the effect of keeping AEP-Ohio's price-to-compare
lower and will make it harder for CRES providers to beat the price-to-compare.
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IV. CONCLUSION

Because the TCRR Order is unlawful and unreasonable, the Court should reverse the

Commission and remand the case back to the Commission with instructions to terminate the non-

bypassable portion of the TCRR. Shopping customers cannot be lawfully charged for costs

incurred by AEP-Ohio to serve non-shopping customers through the retroactive rates the

Commission authorized. Moreover, the Commission should not be permitted to ignore its

precedent with ad hoc decision making that is substantively unlawful and unreasonable.
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NOTICE OF APPEAL OF APPELLANT
INDUSTRIAL ENERGY USERS-OHIO

Appellant, Industrial Energy Users-Ohio ("IEU-Ohio" or "Appellant"), hereby gives its

notice of appeal, pursuant to Sectioin.s 4903.11 and 4903.13, Revised Code, and Supreme Court

Rule of Practice 2.3(B), to the Supreme Court of Ohio and Appellee, the Public Utilities

Commission of Ohio ("Commission" or "PUCO"), from the Commission's October 24, 2012

Finding and. Order (Attachment A) ("TCRR Order"), i and December 12, 2012 Entry on

Rehearing (Attachment B) in Case No. 12-1046-EL-RDR.

Appellant is a party of record in Case No. 12-1046-EL-RDR and timely filed its

application for rehearing from the TCRR Order. The Commission denied IEU-Ohio's

application for rehearing on December 12, 2012. This notice of appeal is timely as it is within

the sixty-day timeframe set forth in Section 4903.11, Revised Code

TheTCRR Order and Entry on Rehearing are unlawful and unreasonable for the reasons

set out in the following Assignments of Error:

1. The TCRR Order is unlawful and unreasonable because it retroactively authorizes

the collection of AEP-Ohio's2 under-recovery balance3 on a non-bypassable basis.

2. The TCRR Order is unlawful and unreasonable because it violates the
Commission's precedent without a lawful and reasonable justification for its
change in direction. The Commission's precedent requires the true-up of a
bypassable rider to also be bypassable.

1"TCRR" stands for Transmission Cost Recovery Rider.

2 As used herein, "AEP-Ohio" refers to Ohio Power Company.

3 Under Section 4928.05(A), Revised Code, the Commission has the authority to provide for the
recovery, through a reconcilable rider, all transmission and transmission-related costs imposed
on or charged to the electric distribution utility by theFederal Energy Regulatory Commission or
a regional transmission organization. In prior proceedings, the Commission authorized AEP-
Ohio to bill and collect its transmission-related costs on a bypassable basis. In this proceeding
before the Commission, AEP-Ohio claimed that it had a $36 million under-recovery balance as a
result of the application of the prior approved rate. In the TCRR Order; the Commission
continued to authorize the collection of current transmission-related costs on a bypassable basis,:
but authorized a recovery of the under-recovery balance through a new non-bypassable charge.

{C39477: }
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3. The TCRR Order is unlawful and unreasonable because the Commission cannot
rely on its phase-in authority contained in Section 4928.144, Revised Code, to
authorize the collection of AEP-Ohio's under-recovery balance on a non-

bypassable basis.

WHEREFORE, Appellant respectfully submits that the TCRR Order and Entry on

Rehearing are unlawful, unjust, and unreasonable and should 'be reversed. The case should be

remanded to the Appellee with instructions to correct the errors complained of herein.

Respectfully submitted,

Sam el C. R eg. No. 0016386)
(Counsel of Record)

Fraiik P. Darr (Reg. No. 0025469)
Joseph E. Oliker (Reg. No. 0086088)
Matthew R. Pritchard (Reg. 0088070)
McNees Wallace & Nurick LLC
21 East State Street 17th Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Facsimile: (614) 469-4653
sam@mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com
mpritchard@mwncmh. com

COUNSEL FOR APPELLANT,
INDUSTRIAL ENERGY USERS-OHIO
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CERTIFICATE OF FILING

I hereby certify that, in accordance with Supreme Court Rule of Practice XIV, Section

2(C)(2), Industrial Energy Users-Ohio's Notice of Appeal has been filed with the Docketing

Division of the Public Utilities Commission of Ohio by leaving a copy at the office of the

Chairman in Columbus, Ohio, in accordance with Rules 4901-1-02(A) and 4901-1-36 of the

Ohio Administrative Code, on the 25th day of January 2013.

Fr Darr
Counsel for Appellant

Industrial Energy Users-Ohio

{C39477:}
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice of,4ppeal ofElppellant Industrial

Energy Users-Ohio was served upon the parties of record to the proceeding before the Public

Utilities Commission of Ohio listed below and pursuant to Section 4903.13, Revised Code, this

25th day of January 2013, via electronic transmission, hand-delivery or first class U.S. mail,

postage prepaid.

DD
Frank P. Darr

Counsel for Appellant
Industrial Energy Users-Ohio

Steven T. Nourse William Wright
Yazen Alami Chief, Public Utilities Section

American Electric Power Service Thomas McNamee
Co oration Assistant Attorney General

rP
1 Riverside Plaza, 29d' Floor 180 E. Broad Street, 6b Floor
Columbus; OH 43215-2373 Columbus, OH 43215-3793
stnourse@aep.com william.wright@puc.state.oh.us
yalami@aep.com thomas.mcnamee@puc.state:oh.us

COUNSEL FOR OHIO POWER COMPANY COUNSEL FOR THE STAFF OF THE PUBLIC
UTILITIES COMMISSION OF OHIO

Terry L. Etter, Counsel of Record
Assistant Consumers' Counsel Sarah Parrot
Office of the Ohio Consumers' Counsel Jonathan Tauber
10 West Broad Street, Suite 1800 Attomey Exaininers
Columbus, OH 43215-3485 Public Utilities Commission of Ohio
etter@occ.state,oh.us 180 East Btoad Street, 12'b Floor

Columbus, OH 43215

COUNSEI: FOR THE OFFICE OF THE OHIO sarah.parrot@puc.state.oh.us
CONSUMERS' COUNSEL jonathan.tauber@puc.state.oh.us

A'I°I'ORNEY EXAMINERS
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ATTACHMENT A

BEFORE

THE PUBLIC UTILITiES COMMfISSION OF OHIO

Iin the Matter of the Application of Ohio )
Power Company to Update its ) Case Na.12-1046-EL-RDR
Transmission Cost Recovery Rider Rates. }

FINDIhiG AND ORDER

The Commission finds:

(1) Ohio Power Company (OP or the. Company) is a public
uti.li.ty as defined in. Section 4905.02, Revised Code, and ari
eleciric utility as defined in Section 4928.01(A)(11), Revised
Code, and, as such, is subject to the jurisdiction of this
Comrnission

(2) On June 15, 2012, OP filed an application to update its
transrnission cost recovery ri.der (TCRR), pursuant to
Section 4928.05(A)(2), Revised Code, and Chapter 4901:1-
36, Ohio Administrative Code (O.A.C.). In its application,
OP seeks, inter alia, approval to collect an under-recovery
balance of approximately $36 rnillion., which is attributable
to the difference between the level of forecasted costs in the
Company's most recent TCRR update and the actual costs
incurred by the Company over the prior period. In order
to mitigate the rate impact and promote rate stability for .
customers, OP proposes to collect the under-recovery
balance, plus carrying charges, ov.er a three-year _period,
rather than over the next year. OP also suggests that, if the
Conunission should find it necessary to further mitigate the
rate impact, it could adopt a plan to phase in the under-
recovery balance over the three-year period on a
nonbypassable basis, pursuant to Section 4928.144, Revised

Code.

(3) On July 11, 2012, July 24, 2012, and August 16, 2012, OP

filed corrected infornnation in support of its application

(4) On july 25, 2t112, Industrial Energy Users-Ohio (IEU-Ohio)
filed comments in this proceeding. OP filed a reply on
August 1, 2012.
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12-1046-EL-RDR

(5) Rule 4901:136-05, O.A.C., provides that, unless otherwise
ordered, the Commission shall approve the application or
set the matter for hearing snritiiin 75 days after the filing of a
complete application under Chapter 4901:1-36, O.A.C.

(6) By entry issued on August 15, 2012, the attorney examiner
granted the motions to intervene in this proceeding that
were filed by IEU-Ohio and the Ohio Consumers' Counsel
(OCC.). The attorney exaxniner also suspended the 75-day
period contemplated under Rule 4901.1-36-05, O.A.C., in
order to allow Staff the opportunity to sufficientiy review
OP's applicatior. Staff was directed to file a letter i:n this
docket settr3.g forth its recommendations for the
Commission, upon completion of Stalf : s review of OP`s

application.

(7) On October 15, 2012, Staff filed a letter contair ►ing a

summary of its review and reeornmendations for the
Corrimrtssion`s cansideration. On October 19, 2012, and'
October 22, 2012; IEU-Ohio and OCC, respectively, fited
comments in response to Staff s recommendations. OP
filed a reply to IEU-Ohio's comments on October 22, 2012.

(8) In its commmts, IEU-Ohio urges the Comumission to reject
OF's proposal for a nonbypassable charge to collect the
tuzder-recovery. balance and cancludes that any
recoizci.liation r.nechanism associated with the Company's
TCRR must rernain avoidable by shopping customers.
First, IEU-Ohio argues that Section 4928.144, Revised Code,
does not apply- to the TCRR,. as OP contends in its
applicati.on: IEU-Ohio asserts that the statute applies only
to a phase-in of a rate authorized under Sections 4928.141
to 4328.143, Revised Code, and, therefore, cannot serve as a
basis for making any portion of the TCRR nonbypassable.
IEU-Ohfo also notes that Section 4928.144, Revised Code,
requires that incurred costs be identified, which, according
to IEU-Ob.io, OP has not done in this case. In its reply, OP
argues that Section 4928.144, Revised Code, is applicable to
the TCRR, which was approved by the Commission as a
provision of. the Com.pany's electric security plan (ESP),
pursuant to Section 4928.143, Revised Code. With respect
tev P960_ hio`s a.rgum.ertt regarding the identificaton of
incvrred costs, OP-atsserts that the under-collection in tfii,s

_2-
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12=IQ46-EL: RDR -3-

case is based on incurred costs that have already bie
accounted for in its frl^g.

(9) Next, IELJ-Oli.i.o contends that Rule 4901:1-36-04(B), O.A.C.,

requires that the TCRR be avoidable for all shopping

customers. OP responds that the general language in the
rule applies to the TCRR in the first instance and does not

predude the phase-an collection of under-recovered costs
proposed by the Company. According to C^P, its proposal
contemplated that, rather than embed the under-recavery
w'ithht. - the TCRR; the Comrn; ssion would establish a
separate charge for the phase--in of the under-recovery, in
order to make the separate charge n.onbypassable, while
the TCRR would remain bypassable. OP also notes tliat it
would be inequitable to recover the under-collected
amount solely from non-shopping customers. Finally, OP
argues that, if the Commission believes that the rule is
applicable under the circurrsstances, it can waive the rule,
pursuant to Rule 4901:136-02{S}, O.A.C., in Iight of the

unique and compeJiir►g circumstances of this case.

(10) Finally, TEU-Ohio argues that Commission, precedent is
counter to OP's propcrsal to establish 'a nonbypassable
true-up m.echan.ism for a rider that is bypassable? OP
replies that the precedent cited by IPU-Ohio is inapplicable
and that the Commission has not determined, as a general
matter, that an under-recovery of costs that vve-re o-rigizxally
avoidable may not be collected through a nanbypassable

charge_

{11} Staff recommends that the Commission approve OP's
application, as corrected on July 11, 2012, July 24, 2012, and
August 16; 2012, subject to the recommendations made by
Staf €. In its letter, Staff notes that OP's proposed rates, as
updated, reflect a $33 million increase over the revenue
that would be collected under current rates for the
September 2012 throngh August 2013 timeframe.
According to Staff, the proposed rates include an

^ In the Matter of the AppIieutian of Duke Err.ergy Ohio, Inc. for ApprovetI of a Market Rate Offer to Cc>nduct a

Compefztrve Bidding Process far a Standard S^_rziice Oftr Flectrfc ue»eratioiz Suppfy, Accounting

Mndificatirms, and T'arif fs fnr Generation Service, Case No.10-2586--?--L-SSO, Opinion and Order at 56-57

(February LJr 2011).

00ao00o.08



-4-
1Z IQ46-EL-RDR

adjustrrEent of approxi.mately $12 m.illion to reflect a third

of the prior yeai's rznder-callectiort. Staff agrees with OP's

proposal to spread the total . amount of approximately
$36 zru.liion over a three-year period, as we1l as_to recover
the under-coIlection fron3 all customers by way of a

nonbypassable charge, in order to mYn?_rn;ze the rate impact

that would otherwise occur.

Staff believes that a three-year recovery period is

appropriate in order to avoid the excessive increase that
would result if the full amount were to be recovered in
only one year, and in liglit of a projected increase in costs.
Staff also believes that a nonbypassable charge is
appropriate, given that the under-collection occurred
during . a period . in whi.ch OP . experienced minimal
customer shopping. Staff explains that non-shopping
crustome7rs should not have to bear the burden of paying for
costs that were caused by customers that have since elected
to shop_ Therefore, Staff recommends that OP establish a
separate nonbypassable rate as part of the TCRR, which
should be designed to recover the under-collection o£
approximately $36. xnillion over a three=year period and
terminate once the full amocutt has been collected.

Additionally, Staff recommends that a new methodology
be used to allocate Net Margina.l. Loss (NML) costs. Staff
e-xpl.^airis that projected. NIVIL costs are currently allocated
on the basis of historical base ge.neration revenue. Staff
believes that projected NML costs shoudd be allocated on a
projected kilowatt hour.(kM) basis, which would better
assign costs to those ratepayers that -created the costs.
Because the change in methodology may result in cost
shifts, . Staff recommends a transition to the new
methodology by allocating 50 percent of the projected
NML costs based on OP''s proposed methodology in its
July 24, 2012, filin.g and aRocating the other 50 percent
. based on the new. methodology using projected energy
billing determinants. Staff further recommends that all
projected NML costs be allocated based on projected kWh

in OP's TCRR filing in 20I3.

Staff concludes its review by fhtding that OP has
appropriately included in its TCRR only those costs and

.000.a00009
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credits that are incurred as a result of serving its retail

customers in Ohio.

(1-2) In its supplemental comments, TEU-Qhi.o urges the
Conunission to reject Staff`s proposed nonbypassable
c€iarge for the same reasons enumerated in IEU-t}I1io's
comments. Add.ition.aity, IfiU-0hio argues that the
Commission should reject Staff s proposed methodology
for.alIocating NW costs. IEU-C?hio points out that Staff
has offered no analysis of the magnitude or reason.ab.leness
of the. cost sh tS that may resWt from the change in
methodology, which fEIJ-C3hio believes wiLl Likely increase
rates for manufacturers and other high load factor
customers. IEI7-Ohio notes that Staff's proposed
methodology does not account for the precedent
established in OP's prior TCRR cases, in uThich the current
allocation methodology was propased by the Couipany
and approved by the Corrunission.2- FEU-C}hio ftarther
notes that Staff's recommendation is iriconsistent with the

Comm;ssion's recen-t finding in the ESP proceedings that
the current TCRR process operates appropriately - 3
IEU-tJhio cQncludes that the Commission should not adopt
Staff's recommendation until the parties and the

Cc►rnunission have an opportunity to evaluate the
reasonableness of the proposed methodology and

understand its scope and effect

(13) COCC argues that the Cornmission should reject OP's and
llectz 'od for theStatfs proposat ror a three-year c ono peT1

under-recovery. Initially, CrCC notes -that the
Commission's decision in this proceeding will M'pact the
rates paid by customers under the FsP, wbich in.rludes a
12-percent cap on rate increases that was ordered by the

Z In the Maiter of the AppIicntion of Columbus Southern Power Company and Ohio Power Carrepany to

Update Each Conpamfs Transrnisstvn Cost Reca'very Riderr Case No. 1#477=-EIrRI3R. Finding and

Order (June 23, 2010); In the Matter of the AppIication of Calumbus Soutlierrz Power Companyand Ohio

Power Company to Update Each Company's Transmission Cost Recoaaeay Rider. Case No. 11-2473-EL-

RDRFrnd-uig and Order (June 22, 2021)-

3 In the Matter of the Apptication of Columbus SvuthEtrn Power i.orhpany and Ohia Power Company }W

Authority to Establish a Standard Service Offer, Case No. 11-346-EL-SS0, et al., Opinion and Order at

63-64 (August 8, 2012) (ESl' 2 t)rder).
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12-1046lEL-1.ZDR

Coan unission.4 OCC asserts that, although a three-year
collection period may mitigate the rate areerease in the first

year, custcirn.ers witi pay more in subsequent years due to

the deferred cost recovery and associated carrying charges.
OCC adds that any additional increases to the TCRR that

may occur in 2013 and 2014 would exacerbate the situa.tivn
OCC further notes that the Commission has stated that it is
generalty opposed to the creation of deferrals.5 As an
alternative to OP's and Staff`s proposal, OCC recommends
that the under-recovery be collected over a one-year period
through a nonbypassable cliarge, if the Comxnissi.on
deterrnines that a nonbypassable charge is lawfuL 0CC
points out that its recommendation would help to znitigate
dte rate increase, while 'also avoiding the accrual of

carrying charges.

Regarding Staff's proposal for the ailocatiori of NMI, costs,
OCC contends that Staff has provided no information
regarding the effect of its proposal on the various customer
ciasses or how the new znethodoia,gy would impact the

12-percent cap on rate increases.

(14) The Commission finds that the application to update OP's
TCRR, as corrected on July 11, 2012, July 24, 2012, and
August 16, 2012, is consistent with Section 4928.0,5(A){2},
Revised Code, and Chapter 490I:1-36, O.A.G, does not
appear to be unjust or urlreasonable, and should be
approved to the extent set forth herein.. We alsa find that it

is unnecessary to hold a hearing in this matter.

With respect to Staff's recommendations, the'Commission
finds that Staff's proposal to transition to a kWh-based
methodology for allocating projected NML costs is
reasonable and should be adopted, such that 50 percent of
the projected NML costs should be based on the prior
methodology with the remaining 50 percent to be allocated

under the new methodology. Begi.nn.ing with Ol'`s TCRR
filing in 2013, all projected NML costs should be allocated
using the new methodology. We also find that OP should
be authorized tci establish a separate nonbypassable rate as

4 ESP 2 Ortier at 70.
5 FSP 2 Ehder at 36.

-6-
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12-1046-EL-RDR -7-

part of the TCRR, in order to. collect the under-recovery of
approximately $36 million, plus carrying charges at the
Company's long-tcerm cost of debt rate, evenly over a
three-year period. The separate nonbypassable rate sbould
terminate once the fulI amount of the under-recovery has
been collected. We agree with Staff and OP that the three-
year collection period is necessary in order to avoid the
signif•icant rate impact that would otherwise result from
colleciing the under-recovery , over just one year, in
combination witth the other projected cost increases.

The Conmission finds no merit in IEU-Ohiio`s argdm.ent
that. Section 4928.144, Revised Code, is inapplicable, or that
OP has not sufficizently identified its incurred costs. OP`s
TCRR was approved as part of its prior ESP, and again as
part of its current ESP, consistent with Section
4928.143(B)(2)(g), Revised Code, as well as our authority
under Section 4928:E15(A)(2), Revised. Code.6 Neither do we
find merit in IEU-Ohia's contention that ComF,r}ission
precedent precludes the separate. nonbypassable rate
proposed in this proceedang. FinaIly, we agree with
IEU-Ohio that Rule 4901:1-36-04(B), .O.A.C., provides that
the TCRR shaU be avoidable by all customers that choose
alternative generation suppliers. However, we find that

the rule should be waived, pursuant to Rule 4901:1-36-
02(B), O.A.C., to the exxten.t necessary to approve the
separate n.onbypassable rate established to coltect the
under-recovery. We agree with Staff and OP that a
separate nonbypassable rate is appropriate under the
particular circumstances of this case, specifica2ly where the

under-recoveyr occurr•ed dixring a period of limited
custorner shopping- As OP notes in its reply, the levei of
shopping irticreased from less than 10 percent to
approximately 40 percent du.rin.g the past year. It would be
urireason.able to require u.on-shopping customers to
shoulder the eritire .brrrrden. of the under-collection, given
that the associated costs were ir3cuxxed for customers that
were receivmg service from OP during the period in which

6 In ate :^laffer nf ^re t3.pplicafiorc of Coiumbus Southe'rrc Poule^ Co-rrspa^y ^^rr- A^; coal of an Electric Sec»: i€y

Plan; an Amendrrr.en# to its Corporate Separation Plan; and tk-- Sale or-Trattsfzr of Certain Gerceratiizg.A.ssets,.

Case No. 08-917-EI1-SSCZ, et aI., Opinion and Order at 49-50 Wch 18, 2009); E.SP!-^ Order at 6344:

: _. . .. _.
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121046-ELrRDR --

the costs were incurred, but have since decided to switch to

an alternative generafion supplier.

Additionally, the Commission agrees. with Staff that a
kWh-based methodology for allocating projected NML
costs will result in such costs being more d.osely aligned
with the ratepayers that caused them_ We fin:d that Staff's
recommendation to phase in the new methodol.ogy, which
we adopt, should serve to mitigate concerns regarding the

potentiat for abrupt ccist shifks: In response to (3CC's
arguments regardirig the 12-percent cap on rate increases,
we note that rate changes that occur izi proceedings

subsequent to the ESP proceedings are notfactored: in.to the
cap.7 Accordingly, the Comm;ssion^cis that C^P's
application should be approved, s^.bJect to Staff's

recommendations.

It is, therefore,

ORDERED, That the application filec€ by OP, as corrected on. July 11, 2012,
ju1y 24, 2012, and August 16,2012, be approved, subject to StafE's recamrnQndations. It

ist €urt-her,

ORDERED, That OP file, in final form, four compiete. copies. of its tariffs,.

consistent with this finding and order_ One copy shall be filed in this case docket, one
shaU be filed in OP's 'I'.tZF. docket, and the renuiinir.Zg two copies shall be designated for
distnbua-an to the Rates and Tariffs Division of the. Commission.'s Utilities

Department. It is, further,

ORDERED, That the effective date of the new tariffs shall be. a date not earli,er
than the first day of the Novem.ber 2012 bitii.n.g cyde, and the date upon which four
complete, printed copies of OP's final tariffs are filed with the Comm:ission. The new
tariffs shali be effective for bills rendered on or after such effective date. It is, further,

ORDERED, That OP shall notify aH affected custom-ers via a bill message or bill

insert within 30. days of the effective date of the tariffs_ A copy of the customer notice
shall be subxnitted to the Cornmissioii's Service ivlani.toring and Enforcement
Department, Reliability and Service Analysis Division, at least 10 days prior to its

distribution to cusfiom.ers. It is, furFlier,

7 ESP 2 Order at 70.

- .. ^ - .
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ORDERED> That notbing in this finding and arder shall be bznciing upon thus

Commission in any futLire proceeding or investigation involvzn.z gt.he justness or

reasonableness of any rate, charge, rule, or regiizlafrtirL it.^, further,

ORDERED, Tiat. a copy of this €inding and order be served upon all parties of

record.

THE PUBLTC UTILI'FIES COIVII&SSION OF. OPIIO

.. -^

Todd S ^chler, Chairzrian

Steven Lesser Andre T. Porter

Cheryl L..Robc.rto

SJI'/sc

Entered in the Jourryal

UGTI 4 -20t2
. ^̂':`h^•r^'^^.P

Barcy F. McNeal
Secretary
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ATTACHMENT B

BEFORE

THE PUBLIC UTILITWS COIvilbQSSION OF OHIO

In the Matter of the Application of )
OMo Powex Company to Update its ) Case Nb.12-1()46-EL-RDR
Transmission Cost Recovery Rider )
Rates. )

Eh1TRY ON REI-IEARING

The Con^xxussaon f^nds.

(1) Ohio Power Company. (OP or the Company) is a public
utility as defined in Section 4905.02, Revised Code, and an
electric utility as defined in Section 4928.01(A)(11), Revised
Code, and, as such, is subject to the jurisdiction of this
Coinu-nission.

(2) On june 15, 2012, OP filed an application to update its
transmission cost recovery rider (TCRR), pursuant to
Section 4928.05(A)(2), Revised Code, and Chapter. 4901:1-
36, Ohio Administrative Code (O.A.C.). In its application,
OP sought, inter alia, approval to collect an under-recovery
balance of approximately $36 n-iIlion, which is attributable
to the difference between the level of forecasted costs in the
Company's most recent TCRR update and the actual costs
incurred by the Company over the prior period. In order
to xni-tigate the rate iixipact and promote rate stabihty for
customers, OP proposed to collect the under-recovery
balance, plus carrying charges, over a three: year period,
rather than over the next year. OP also suggested that, if
the Commission should find it necessary to further mitigate
the rate impact, it could adopt a plan to phase in the under-
recovery balance over the three-year period on a
nonbypassable basis, pursuant to Section 49''28.144, Revised

Code.

(3) On July 11, 2012, July 24, 2012, and August 16, 2012, OP
filed corrected information in support of its application..

(4) On fuly 25, 20I2,1ndustrial Energy Users-Ohio (IEU-Ohio)
filed comments in this proceeding_ OP filed a reply on
August 1, 2012.
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12-1046-EL-RDR

(5) On October 15, 2012, Staff filed a letEer containing a
summary of its review and recommendations for the
Commission's consideration On October 19, 2012, and
October 22, 2012, I.EU-Ohio and the Ohio Consurners'
Counsel (OCC), respectively, filed commen.ts in response to
Staff's recommnendations. OP filed a reply to IEU-C3hio's

comments on October 22, 2012.

(6) By finding and order issued on October 24, 2012, the
Conumission approved OP's a.pplication to update the
TCItR; as corrected on July 11, 2012f July 24, 2012, . and
August 16, 2012 (TCRR Urder).. Specif'ically, the
Commission found that OP should be authorized^ to
establish a separate nonbypassable rate as part of the
TCRR, in order to collect the under-recovery of
approximately $36 Ynillion, plos carrying charges at the
Company's long-term cost of debt rate, evenly over a
three-year period. The_Coznmission agreed withSta{f and
pP.that: the three-year collection period is necessary in
order to avoid the significant rate impact that would
oth.erwise result from coilecting the under :recovery over
just one year, in combination with the other projected cost
increases related to the TC'RF_

Additionally, the Co.mxn.ission adopted Staff's proposal to
transition to a kiIowatt hour based methodology for
allcx.ating projected Net Marginal Loss (NML) costs, such
that 50 percent of the projected NML costs will be based on
the prior methodology with the r¢mai„dng 50 percent to be
allocated under the new inethodology. Begiluziy.zg with
OP'`s TCRYZ filing in 2013, the Commission deterrni.ned that
all projected NML costs should be allocated using the new

methodology.

(7) Section 4903.10, Revtsed Code, states that any party who

has entered an appearance in: a Commission prciceedxng
may apply for a zehearing with respect to any matters
determined therein by filing an application within. 30 days
after the entry of the order upon the Cornrnission`s jourrrnal..

(8) _ On November 21, 2012, applications for rehearing were
filed by fEU--Ohio and OCC. A m.eanorandura contra -the

-2-
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appIicaiions for rehearing was filed by OP on Decenrnber 3,

2012.

(9) in its first ground for reheari.ngr IEfJ-Ohio argues that the

TCRR Order is unlawful and unreasonable, because it

retroactively authorized the collection of OP's under-

recovery balance on a nonbypassable basis. SpeccificaRy.

IEU-Ohia asserts that, by shifting the revenue

responsibility for a significant part of the under-recovery
balance. to shoppin.g customers, the Commission has
retroactively mcreased their rates. IEU--Ohio notes that the
under-recovery balance is a function of the delay mherent
in the annual TCRR review process, and that a rate increase

granted to make up for revenue lost due to regulatory
delay is contrary to the Ohio Supreme Court's prohibition
on retroaetive ratemaici.ng. IEU-Ohio farther notes that OP

..did not comply with Rule 49[}1:1-36-03(E), (3.A.C., which

provides that an efectr`ic uiility should file an interim
application to adjust the TCRR in order to avoid excessive
carrymg. costs and to m7nms'ze the rate impact of the
upcornin.g annual filing, if costs are or will be substantiafly
different tlzan: the amounts authorized as the result of the
previous application. IEU-Ohio believes that OP
exacerbated the problem by seeking and obtaining a delay

in the ar►nual review of its TCRIt.

IEU-Ohi.o adds that, consistent with Ohio Supreme Court
precedent, the Conm-ission's authority to reconcile a rate

for a past -tut.der-recovery must be incorporated in the
ini.tial rate approved by the CamuriissiorL IEU-COhio points

out 'that the TCRR, as previously approved by the
CommissiQn, did notprovide for a nonbypassable charge,
which cannot now be estabiished. IEU-Ohio also notes that
shopping customers wiIl pay for their own transxnzssion
service, as well as for a porfion of the transmission service
pravided to OP's non-shopping customers. fPiJ-Ohio

concl rr.des that the Commission should grant rehearing and
direct that the under-recovery be collected on a bypassable

basis.

(10) Inits mernorandwn contra, OP responds that the TCRR
Order_does not constitute retroactive ratemaking. OP notes
that the under-recovery is not attributable to regulatory

000000017.
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delay aItd that IEU-Ohio's interpretation of Ohio Supreme
Co,Yrt _precedent would render void every reconcilable
rider established by the Conunissian. OP adds that an
electric utility may charge to recover previously deferred
revenues . without violating the prohibition against
retroactive ratemaking, when the recovery is pursuant to
an initial Conimission order. According to OP, the TCRR
has always been subject to an annual true-up process and
the.Company authorized to implement over- and auti.der-
recovery accounting for any di€ferences between the
revenue collected and the actual costs recorded_ OP
contends that there has beeri no reiroactive charige to the
TC:RR rate, because the TCRR has laeen subject to
reconciliation since its %ncepti:on. OP also notes that no
new rate m.ecbaxusm was created. in this case, because the
nonbypassable charge is part of the TCRR.

Finally, OP asserN that IEU-tQhio`s argument that shopping
customers will pay twice for transmission service is flawed,
because it fails to acknowledge that there are two different
time periods involved. OP paints out that fiie cuxrer►.t
peribd in which a sliapp;tng customer pays its eompetitive
retail electric service (CRES) : provider for transmission
service is not the same as the period in which the under-
recovery was incurred. OP notes that the under-recovery
was caused in. large parf by former customers of the
Company that subsequently switched to C12ES providers.

(11) The Commission frnds no' merit in IELT-Ohio`s argument

that the TCRR Order constitutes retroactive ratemak ni g.

As discussed'further below, the TCRR Order is consistent
with the Comnnission`s authority under Section. 4928.144,

Revised Code. In the TCRR Order, the CoMinission

authorized OP to establish a separate nonbypassable

charge, as part of the TCRR, to collect the under-recovery
over tbree years, in order to avoid th.e substan.fiat rate

impact that would result frvm a one-year collection period,

_: al.ong with other projected cost in.creases? The TCRR

Orcder is also consistent with the Ohio Supreme Court

precedent relie.d upon by IEU-Ohio, which provides that a

1 TCktt Orcler at 6-7.
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utility's recovery of deferred revenues, having I?een
authorized by an initial order of the CommTCsion^ dties not
violate the proscription against retroactive rateinaking.2
Tktis precedent does not restrict or even address the
Comxnission`s authority to create or subsequently modify a
proper recoriciliation mechan.ism, as IEt7-Ofiio contends.

The TCRR is subject to an annual true-up process, which
ensures ffiat OP recovers its actual transmissio^.t costs. As
IEU-Ohio recognizes, the Comnnission has authority under
Section 4928.05(A)(2), Revised Code, to provide for the
recovery of train,smiss3ion. and tranGm;ssion-related costs
through a reconcilable rider. The adjustment to the TCRR
in the present case, i.ncluding the nonbypassable charge
authorized to collect the under-recovery, occurred
consistent.wifh the Commission's customary reconciJiation
process. We do not agree that the under-recovery is the
result of inherent regulatory lag in the Commission's
process, or that our authorization of the nonbypassable
charge results in a rate increase intended to compensate OP
for revenue lost due to regulatory delay. OP has explained
that the under-recovery is attributable to the difference
between the level of forecasted costs in the Company's
most recent TCRR. update and the actual costs incurred by
the Company over the prior period. Neither do we agree
that OP was required under Rule 4901:1-36-03(E), fl-A.C.,
to frle an interim app^:cation to adjust the TCRR, although
we certainl.y encourage the Company to do so in the future,
if it detezamines that its costs are or will be substantaally
different tlta.n the amounts authorized as the result of its
previous TCRR update filing.

Finally, the Cornmisszon does not agree that shopping
cu.stomers w111 pay twice for transmission service as a
reszzlt of the TCRR Order. As already discussed, the urnder-
recovery represents the differe.nce between the level of
forecasted costs in OP's most recent TCRR update and the
actuat costs inetux'ed by the Company over the prior
period. The Comrni.ssion noted in the TCRR Order that a

z Lucas County Comm'rs v. Pub- L£07. Conrm., 80 Ohio St 3d 344, 348, 686N.E.2d. 502 (1997), Cotumbzts S.

Prswer Co. v. Pub[ie U#1. Camrn_, 67 Ohio St 3d 535, 541, fi2A N.E2d. 835 (1993).
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portion of the costs assoa.ated with the under-recovery was
incurred for customers that were receivm.g service from OP
during the period in valiieh the costs were incurred but that
had since elected to switch to a CRES provider.3 These
costs are distinct from the transmission costs that shopping
customers wi:lt pay to their CRES providers- on a. going-
forward basis. For these reasons, we find that I.EU-0hio`s
request for rehearing shciuld be dexiied:

(12) In its second ground for rehearing, IEU-Obio asserts that
the TCRR Order is unlavvful and unreasonable, because it
violates Commission precedent without a lawful and
reasonable: justification for the departvre from precedent
According to IEUrE?bio, Conm-iission precedent requires
that C?P's TCRR reniain bypassable. IFU-f3h.o argues that
the Commissron has determined : that a true-up of a
bypassable rider cannQt be colieeted on a nonbypa.ssable
basis usyc3.er any cireumsia.nces, because it wosxld create an
anticompetitive subsidy flowing from. shopping customers
to non-shopping . customers, in violation of Section
4928.02(H}, Revised Code.

(13) OP responds that the Commission has already rejected
IECI-Olfio's argttment and notes ffiat the precedent cited by
]EU-01do is not applicable in this case. OP contends that
the Commission has made no general legal conclusion that
it is umlawful to collect an under-recovery that would have
origiralXy been avoidable through a nonbypassable charge.
OP believes that the TCRR Order is consistent with .

Commission precedent

(u) The CommYssion finds that lEU-C3hio has raised no new
argnntents on rehearing. ln the TCRR Order, we rejeeted
IEU {]hio's assertion that our authorization of a separate
nonbypassable rate is inconsistent with Commission
precedent4 In the case cited by IEU-ghio, the Com.mission
did not conclude, as a gei,eral matter, that an under-
recovery of costs that were originally avoidable may not be

3 TCRR (?rde: at 7-8.

4 ..TCRR C)rder at 7.
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cellected through a nonbypassable charge_s In the TCRR
Order, the Commt^.^ion explained that a separate
nonby}7assable rate is appropriate under the particular
circunistances of this case. Because the under-recovezy
occurred during a period of Iimited customer shoppin.&
and was followed by a significant increase in customer
shopping, it would not be reasonable to expect non-

4928.141 to 4928.1a Revised Code, for the'gurpose of
phasing in a rate establisshed nnder those sections. IELT-
CQhio adds that Section 4928.144, Revised Code, may only
be invoked on a prospective basis, and that the incurred
costs that are being deferred for future collection must first
be id.enti.fied_ ZEU-Ohio argues that the conditiom of the
statute have not, and cannot, be satisfied under the

circumstances of this case.

(1b) In response, OP n.otes. that the Commission. has afready
rejected iEU-Ohici's arg-usneiit and found that aE, phase-in of
the under-recovery balance is appropriate through a
nonbypassable ehar'ge, pijxsuant to Section . 4928-144,
Revised Code. C?P argues that, because the TCRR was
approved as - part of its eiectric security plan (ESP)
proceedings under Section. 4928.143, Revised Code, and
becazzse the Company su€ficiently identified its incurred
costs zn Schedules D-1 and D-3 of its TCRR update fiii.ng< it

shoppiaig customers to carry the entire burden of the
under :recovery fi IEU-CIhio's arg,=ent lacks merit and its
request for rehearing should be denied.

(35) In its third ground for reheanng, IEU-uIuo contends that
the TCRR Order is unlawful and unreasonable, because the
Commission cannot rely on the phase-in authority
contained in Section 4925.144, Revised, Code, to approve
the coIlection of CP's under-recovery balance on a
nonbypassable basis_ IEU-Qhia believes that the phase-in
authority of Section 4928.144, Revised Code, may ondy be
appiied in the context of a proceeding pursuant to Sections

`7

5 Irr the Mittter nf the Appticatian o. f Duke Energy Qhia, Inc. f^r Approvrrl of a Market Rate Offer to Conduct a

Corrzpektive Bidding Pracess for a Standard Semice f3jfer Etedri.c Generation Supply, Accdunting

Mndtfccaiiort.s, and Tariffs for Gerreration Seraice, Case No. M-2586--EL-SSO, Op'i.nion and Order, at 56-

57 (f*ebnxaxy 23r 2011).

6 TCRR Order at7-S.
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was proper for the Commission to rely upon Section
4928.144, Revised Code.

(17) The Commzssion finds that IEU-Ohio has raised no new
arguments for our consideration. In the TCRR Order, we
expressly disagreed with. IEU-C)hio's , contention that
5ectian 492$_144, Revised Code, is inapplicabie.7 We also
noted that the TCRR was approved as part of !Ji''s prior
ESPE and again as part af its current ESPf which is
consistent with the Ca*^mission's authority under Seciion
4928.243(B)(2)(g), Revised Code, as well as Section
4928.05(.A)(2), Revised Code.8 Pinally, we rejected IEU-
Qhio`s argument that OP had not suf€iciently identi.tied Yts
costs, Which, as. the Company notes, are identi.fied in the
sch.edules supporting its application.9 TEIJ-Ohio has not
explained how the information cQntained in OP`s schedules
is insuffleient for purposes of Section 4928.144, Revised
Code. The Commission finds that the statute is applicable
under the circurnstances, its conditions have been met, and,
accordingly, IELT-Ohio s third ground for reheari.ng should. .

be denied.

(18) iri its first ground for reheari:n& ©CC argues that the TCRR
Order, in aufifiorizing collection of the under-recovery over
three years, violates Section 4905.22, Revised Code, which'
requires that rates be just and reasonable, and Section
..4928.02(A), Revised Code, which provides that reasonably
priced retail electric service must be available to
ccinsurners. C7CC notes that customers will unreasonably
be required to pay' an additional ..$6 million in carrying
charges over the three-year perisid_

(19) OP responds that it was appropriate for the Commts.Sion to
rely on its authority under Section 4928.144, Revised Code,

7 TCZR Qrder at 7.
8 TCRR C?zcier at 7 ci9iag In the Maiter of t3r.e Appfication of Cotumbus Southern Power Company for

Apprauret of an Eteciric Security PTart.; an Atnendment to its Cvrpotate Seputation PIan; and the Sule or

Trumfer of C.ertain Gerterating Assets, Case No. 08-917-SL-SSO, et at„ Qpinion and Order, at 49-50

(March 18, 2003); In the 1Vlatter o^the Appbicafion of Caiumbus Southern Power Camparcy and C?h.io Pozver

Company for Authirrity to Estuhlish a Standard Service t?ffer, Case No. I1-346-EL-S'SO, ef al., Opinzan

and Order, at 63-64 (Augus# 8, 2012) (ESP 2Order).

.-9 TCRR Order at 7_
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to authorize the phase-in of the under-recovery balance as
a means to ensure rate stability for custamers. OP notes
that the decision to irnplemen.t a phase-in is a matter of
judgment and that the Commission clearly considered the
increase in shopping and the potential rate impact of a
shorter recovery period in detenurrdng that a phase-in is

appropriate v.nder the circumstances.

(20) The TCRR Order authorized OP to establish a separate
nonbypassable rate as part of the TCRR, in order to collect
the under-recovery of approximateiy $36 million, plus
c.ar.ryirig charges at the Cam.pany's long-tersn cost of debt
rate, evenly over a three-year period.10 The Cornmiss.i.on
recognizes that, as a result, greater carryirrg charges will be
paid over the three-year period than if the under-recovery
were collected over just one year. However, as we
explained in the TCRR Order, a three-year coUection period
witl avoid the significant rate impact that would result
from. collection of the under-recovery over a smgle year,
and wh.ich would be exacerbated by the other projected
cost increases11 The Commission continues to find that
extending collection of the under-recovery over a three-
year period will prevent the considerable rate impact that
would otherwise occur. We also find that the TCRR Order
is coresistent with our discretion to determine the timing
and other detaUs of a just and reasonable phase-in
authori.zed under Section 4928.144, Revised Code, as
recognized by the Ohio Supreme Cc^urt.12 OCC has not
demonstrated that the phase-in of coIlection of OP's. under-
recovery is unjust or unreasonable, and OCC`s request for
rehearing shonld, therefore, be denied.

(21) In its second ground for rehearing! OCC contends that the
TCRR Order violates Sections 4905.22 and 4928.02(A),
Revised Code, because it authorized the collection of

carrying charges over the three-year period, in addition to
the carrying charges that have already been inci.uded by

_9-

10 TCRR Qrder at 6-7.

11 TCRR Order at 7.

In re Cotunebus Svuthern Power Co., 129 Ohio St 3d 568,570,954 N.E.2ri 1183 (2(I11).
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oP in the under-recovery balance. OCC believes that
customers should not have to pay interest on ircterest.

(22) In response to OCC's second ground for rehearing OP
contends that, in authbrizirng carrying charges on the
under-recovery balance, the Coznmission recognized the
distinct risks inherent in fully collecting the under-
recovery, as well as the opportunity costs assc3ciated with a
significant am©tuzt of unrecovered revenue. OP further
argues that there are two different time periods involved
and, therefore, it is appropriate to collect carrying eharges
ori the itrnder-recovery in addition to those - already
colleeted as part of the TCRR. bP also points out that;
when there is an over-recovery under the TCRR, ratepayers

- receive carrying charges on the amount of the over-
recovery.

{23} The TCRR Order authorized OP to coflect the -under-
recovery, plus carrying charges at the Company's long-
term cost of debt rate, over a three-year period33 As OP
n.otes, there are two different time periods m-volved,
specifically, the period in which the urxdez-recovery
occurred and the period in which the under-recovery
balance wili be coUected over three years. Additionally, we
note that the Ohio Supreme Court has determirced th.at, _
puarsuant to Section 4928.144, Revised Code, carrying
charges are required to be added to deferred rates?¢
Therefore, the Commission finds that it was appropriate to

authorize OP to collect carrying charges on the under-
recovery balance. OCC's second ground for rehearing

should be deztied.

(24) OCC's third ground for rehearing is that the Commi.ssion
unlawfully and u-nreasonably determined that the TCRR
rate should not be factored in the 12-percent cap on rate
increases hnposed by the CommussiorE in OF''s recent ESP
proceedi:rn.gs. OCC argues that the TCRR- rate ap,proved in.
this proceeding arose from the F,SP 2 Order and should,
therefore, be subject to the cap; pursuant to the terms of the
order. OCC adds that the Commission should have

13 TCRR Order at 6-7.
14 In re Ccltumbus Sou.tJsem Power Co_,129 Ohio St. 3d 568, 570, 954 N.E2d 1183 (2011).
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defeinnin.ed the impact of the new methodoIogy for
allocating NML costs in relation to the cap. As a resuit,

..OCC believes .that the Comrrussion faiZed. :to determine
whether the TCRR rate is just and reasonable, and; thus,
violated Sect.ions 4905.22 and 492$.02(A.), Revised Code.

(25) In reply, OP. asserts that the TCRR Order is the result of a
proceedircg subsequent to the ESP proceedings, and, as
sueh, the TCRR rate is not factored into the 12_percent cap_
OI' riotes that the Commfssion has already rejected OCCs
positic►n. OP coneludes that OCCs disagreement wi^h the
Commission-`s judgment and di5crefiori does not.constitute
a valid basis for reIiearin:g:

(26) . In the TCRR Order, the ' CoFnnzission noted that rate
changes that occtar i.n proceedings subsequent to the ESP
praceed3ngs are not factored into the 12-percent cap.5
Although we agree that the TCRR was approved in the ESP
proceedings, the Conmis-Gion autliorized a new TCRR rate
in :the present case..$ecau.se this rate change occurred in a
p-roceedirtg subsequent to the ESP proceedings, the new
TC1ZR rate should not be factored in the eap. . Accordingly,
we. finci that OCC's request for re,hearing on this issue
sh4uld be denied.

It is, therefore,

ORDPRED, That the applications for rehearing filed by IEU-Ohio and OCC be
denied in their entirety. It is, further,

TCRR Order at 8, citing ESP 2 Order at 70.
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ORDEABI?, That a copy of this entry on rehearing be served upon alI parties of
record.

THE P'UBLIC I.1T1LME S CONlMISSION OF OTHO
. . . . . . . ^ . . . ^^ .. . . ^ _ . F ^ .. . ^

Tod A. S tchler,Chajrman

4even D. Lesser Aredre T. Porter

724-4
CkieryI R.oberto Lynn Slaby

SjP/sc

Entered in the Journai

^ -1`: '2012

barry F. McNeal
Secretary

.000000026 .



BEFORE

THE PUBLIC UTILITIES C?ivIMISSION OF OHIO

In the Matter of the Application of }
Ohio Power Company to Update its } Case No. 12-1046-EL-RDR
Transmission Cost Recovery Rider )
Rates. )

ENTRY

The Commission finds:

(1) On September 17, 2008, the Commission issued new rules,
contained in Chapter 4901:1-36; Ohio Administrative Code
(O.A.C.), to establish procedures for the implementation of
transmission cost recovery riders (TCRRs) authorized by
Section 4928.05(A)(2), Revised Code, as amended by Amended
Snbstitute Senate BiIl 221. The new rules were effective on
April 2, 2009.

(2) Rule 4901:1-36-03, O.A.C., requires electric utilities with
approved transmission cost recovery riders to update the rider
pursuant to a schedule set forth by Commission order. By
Entry dated April 15, 2009, the Commission established
April 16 as the annual filing deadline for Ohio Power Company
(Ohio Power or the Company) for its TCRR, for rates to be
effective with the first biliing cycle of July. In the Matter of the
Adoption of Rules for Standard Service Offers, Corporate Separation,
Reasonable Arrangements, and Transmission Riders for Electric
Utilities Pursuant to Sections 4928.14, 4928.17, and 4905.31,
IZezrised Code, as Amended by Amended Suhstitute Senate BiI1221,
Case No. 08-777-Ef.-ORD, Entry (Aprij.15, 2009).

(3) On March 22, 2012, Ohio Power filed a request to modify its
schedule for filIin.g updates to the TCRR and a request for
expedited consideration. The Company notes that it receives
updated NITS charges from PJM Interconnection LLC each
year in June, requiring the Company to recalculate its TCRR
rates after it has already made its annual filing. In order to
eliminate this recurring need to recalculate its TCRR rates, the
Company requests that its annual filing deadline be changed to
June 15, with rates to be effective with the first billing cycle in
September.
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(4) The Commission finds that the Ohio Power's request is
reasonable and shonld be granted. This annual schedule shall
be effective cornmencing with Ohio Power's 2012 TCRR filings.

It is, therefore,

ORDERED, That Ohio Power's request to modify its annual TCRR filing deadline
be granted. It is, further,

ORDERED, That a copy of this entry be served upon all parties of record.

THE PUBLIC UTILITIES COMIvIISSION OF OHIO

odd 'tc er, Chairrnan

-00"lr
Steven D. Lesser dre T. Porter

Cheryl L. Roberto Lynn Slab

GAP/sc

Entered in the ournal^R1^. ^i'

Barcy F. McNeal
Secretary
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BEFORE

TIM PUBLIC U'IIhMES CC^MMISSiON OF OHIO

In the Matter of tl-ie Application of 01-uo ^
Power Company to Update its Case No. 12-1046-EL-RDR
Transmission Cost Recoverz; Rider Rates. }

The Can-m-tission finds:

(1) On Septeniber 17, 2008, tIle Canm-dssion issued nex,,.= rules,
cmtained in Chapter 4901:1-36, QMo Administrative Code
(O;11.C.), to establi.sl-t procedur-es for ti-te mip1enienta.i-ton of
ira-iisn-issicn cost recovery riders (TCRR) authorized by Sectiaia
4928.05(A)(2), Revised Code, as amended b^.3 Anie.nded
SubstiLuLe Senate Bill 7-71. The iiew rules were effecti've c^ii
April 2, 2009,

(2) Rule 4901.1-36-03, O.A.C., requires electric -uti.liti.es wi.ti-i
appro-vec1 tr-^^sniission cost reca-verv riders to update the rider
p^.-^rstiaiit to a schedule seL forth bN_ Conmiissian order. $tr
Entry dated Apii1 15, 2009, the Conm-tission establisl-ted
April 16 as the am-tial €ihng deadlline for OWo Power Company
(OMo I'ox-ver) for its TCRR, for rates to be effectiv- e wi.th the first
bflhng cycle of Jul^y. In the Mitfer a^ tlw Adoption of Ru1es ,for
StarrdArd Service Offers, Corporate Sqicrratiota., Reasoaiable
Arrarageinents, arici Transrnission Riders for Elech•i^ Uh.1ities
Purs,ur.ant to Sech€aras 4928.14, 4928.17, and 4905.31, Rezri.sed Code,
as Arrcerided lry AinerzdedSrabst-itut.e Seriate Bill 221, Case No. 08-
7777-EL-ORD, ^itry (April 15, 2009)E

(3) Chi Niarch 22, 2012, {3hio Pat^^^^ filed a request to modify- its
schedule #or L'^ing -tipda.tes to tIie TCRR. Specifically, C)hio
Power re-quested to change its aiu-iuiEd filing deadhne Lo junie 15.

(4) On April 11, 2012, the Cr^nurdssio-ii granted OMo Power's
request to change its ann^.-€al fihng deadline Lc^ jtn-ie 15.

(5) On June 15, 2012, 01-tio Power filed aii apphcado-i^ to update its
TCRR pursuaiit to Section 4928.05(A)(2), R^-vised Code, mid
C1-iapLer 4901.1-36, O.A.C.
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(6) Rule 4901:1-36-05, O.A.C., provides tliat, urdess otherwise
ordered, the Conurdss%oit shall approve tl-ie applicatio-ti or set
tI^e matter for hearing w-itl-dn. 75 days after the fili.ng of a
complete applica:tian,

(7) hi order to a11c^^ ^ta-ff tI-te apportuni4,- to sufficie-ntl-v revieiv

Ohio Power's applicatioii, the a-Etorrcey exan-dater finds tI-ie

75-day tinie period sl^^uld be suspended. Accordingly, upon

its re^=ie^ of £^^ia l^^=er'^ a^plica^c^n, SLaff shall file a letter in.

dus docket settuag forth its reconunen^.iatiox-is for t3.-te

Conm-iissiorc.

(8) On J-cu-e 29, 2012r hiciustriat Energy Users-01-do {IELZ-Olio} a^id
Lhe C)I-uo C;orns-cmers` Counsel (L3CC) filed moti.o-iis to
intei vene. No memoranda coiitra were filed.

(9) Upoai forisideratian of the moIioiis to mteivene, the attorney
exan-Luier finds the ^^Lleiis to intenrene fled by IEU-Clluo a-tid
OCC are rea.^o-ital-iIe and should be granteci.

It is, therefore,

ORDERED, That the proceduraI- gu.ide.hnes set fo•th in Rule 4901:1-36-05, O.A.C., be

s-cispe.nded. It is., further,

ORDERED, That tl-ie motioats to intervene filed by IEU-Qhio and OCC be g-raaited.

It is, ft.ather,

ORDERED, That a copy of this e^itry be served -tipozi aR parLies of record.

THE PUBLIC U'I°MXI'IES COMMISSION OF OMQ

s/ joi-iatlian Tauber
By: Jon.athan J. Tauber

Attorrnev Examiner

jRJJsc
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This foregoing document w4s electronicallY filed with the Public Utilities

Commission of Ohio Docketing Informat^on System on

811512012 1 2:07:50 PM

in

Case No(s), 12-1046-ELMRI3R

Sumrnary: Aftomey Examiner Entry suspending procedural guidelines set forth in Rule
4901 _1-36-05, O.A.C. and granting the motions to intervene filed by [El.i-Ohio and OCC. -
electronically filed by Sandra Coffey on behalf of Jonathan Tauber, Attorney Examiner, Public
Ubiities Cc►mmission of Ohio
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^^^^^^^^^^ ENERGY USERS=OHIO'S
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AND MEMORANDUM IN SUPPORT
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Frank P. Darr
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BEFORE

THE PUBLIC UTILITIES COMMIsSION OF OHIO

In the Mafter of the Application of
Ohio Power Company to Update Its ^ Case No. 12-1046-EL-RDR
Transmission Cost Recovery Rider_ ^

INDUST^^AL ENERGY USERS-OHIO'S
APPLICATION FOR REHEARING

Pursuant to Section 4903.10, Revised Code, and Rule 4901-1-35, Ohio

Administrative Code ("O _A.C_")_ Industrial Energy Users-Ohio ("IEU-Ohion) respocffully

submits this Application for Rehearing of the Finding and Order {"TCRR Order) issued

by the Publir- Utilities Commission of Ohio {"Cornmissiort"} on October 24, 2012, which

granted Ohio Power Company's ("AEP-Qhio") Application to adjust its Transmission

Cost Recovery Rider ("TCRR") rates. The TCRR Order is unlawful and unreasonable in

the following respects:

1.

2.

3.

The TCRR Order is unlawful and unreasonable because it
retroaofivety authorizes the collection of AEP-Ohib's under-
recovery balance on a non-bypassable basis.

The TCRR Order is unlawful and unreasonable because it
violates the Commission's precedent without a lawful and
reasonable justification for its change in direction. The
Commission's precedent requires the true-up of a bypassable
rider to also be bypassable.

The TCRR Order is unlawful and unreasonable because the
Commission cannot rely on its phase-in authority contained in
Section 4928.1", Revised Code, to authorize the collection of
AEP-Ohio's under-recovery balance on a non-bypassable
basis.

{G399£s9_3 )
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As discussed in additional detail in the memorandum in support aitacheci hereto,

[EtJ-Ohio respecffu^ly requests that the Commission grant this Application for

Rehearing.

Respectfully submitted,

Isf Matthew R. Pritchard
Samuel C. Randaz^^ (Counsel of Record)
Frank P. Darr
Joseph E. Oliker
Matthew R. Pritchard
^cNEES WALLACE & NURICK LLC
21 East State Street, 17TH Floor
Columbus, OH 43215
sam@mwnmch.com
fdarr@mwncmh.com
jo1iker(Pmwncmh.com
mptiteharci@mwncmh.corr^

Attorneys for Industrial Energy Users-Ohio
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Mafter of the Application of ^
Ohio Power Company to Update Its } Case No. 12-1046-EL-RDR
Transmission Cost Recovery Rider_ }

MEMORANt'3UM IN SUPPORT

1. BAC^^^OLiN[3

On March 22, 2012 AEP-Ohio initiated this proceeding and requested a

modification to the Commission's schedule for filing its annual update to its TCRR.' By

Commission rule, the TCRR is updated on an annual basis; and as established by prior

Commission Entry, that filing is to be done by April '[e of each year with rates effective

July I st.2 AEP-Ohio's request was granted on April 11, 2012.

On June 15, 2012, AEP-Ohio filed its annual application ("Application") to update

its TCRR_ On July 11, July 24, and August 16, 2012, AEP-Ohio filed updates to its

Application. In total, AEP-Ohio requested the Commission increase its TCRR by $36

million reflecting updated rates for transmission charges billed to AEP-Ohio from PJM

Interconnection, L_L.C_ ("P.IM") and reflecting a $36 million under-recovery (the uuncle€-

recovery balance") during the prior annual TCRR period_ AEP-Ohio requested the

Request to Modify Ohio Power Company's Schedule for Filing Updates to its Transmission Cost
Recovery Rider and Request for Expedited TFeatnent at I {Mar_ 22, 2012}.

2 Id.. (ciiYng In the Matter of fhe Adoption of Rules for Standard Service Offer, Corporate Separaffon,

Reasonable Arrangements, and Transmission Riders for Electnc i.Jtilifies Pursuant to Secbon8 4928. 14,

4928.17, and 4905.31, Revised Code, as Amended by Amended Substitute Senate Bill 221, Case No.

08-777-EL-ORD, Entry at 9(Ap€. 15, 2009% Rule 4901.1-36-03(B), t).A.C.

{C39'iW-3 j 3
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Commission authorize AEP-Ohio to collect the $36 million under-recovery balance over

three years on a non-bypassable basis.

AIthouah the Commission's rules require a ut[[ity to file an interim update

application before the annual filing is due if the utility projects that a significant under-

recovery will occur (to minimize carrying costs and rate impacts), AEP-Ohio did not file

such an application and, as stated above, requested an extension which furthet

ampiffied the under-recovery and caused ^futther synchronization problem of properly

assigning the collection of costs to those customers causing those Costs.3 And AEP-

Ohio's delay occurred at the same time when AEP-Ohio was claiming that significant

increases in the levels of customer switching had occurred and would continue to occur

in its service area.4 Thus, AEP-Ohio was well aware that there could or would be an

under-recovery of rts TCRR.

Commission Staff (`LStaff") ultimately filed a review and recommendation and

supported AEP-Ohio's proposal to recover the under-recovery balance through a new

non-bypassable charge. Over the objections of IEU-Ohio, on October 24, 2012, the

3 Ruie 4901:1-36-03(E), O.A.C.

4 TCRR Order at 7(shcspping assumption built intca the last annual update to the TGRR was 9%); In the

Alafter of the Application of Columbus Southern Power Company and Ohio F'otyer Company for Authority

to Establish a Standard Service t'3ffer Pursuant to Section 4928.143, Ohia Rev. Code, in the Form of an
Electric Security Plan, Case Nos. 11-346-EL-SSO, et al., Opinion and Order at 54 (Aug. 8, 2012}
(hereinafter 'AEF' ESP !r) (by December 14, 2012 shopping in AEF'-Ohio's territory was approacWing or
had exceeded 21%); AEP ESP 11, Direct Testimony of William A. Allen at 4, Exhibit WAA-2 (Mar. 23,
2012) (as of March 1, 2012 customer shopping had increased to 36.71% and AEP-Ohio projected that by
the end of 2012 customer s^Mtching would increase to 65% fbr residential customers, 80% fbr commercial
customers, and 90% for industrial customers). AEP-Ohio and the Commission have cited to increases in
shopping as a cause of AEF'-Ohies under-recovery balance and justified the non-bypassable TCRR
charge on the basis that it vrouId be fair to require shopping customers tD help pick up the under-recovery
tab since the under=rer-overy was partially attributed to those customers that had recently began
shopping; however, there is no evidence in this proceeding that increases in shopping are directly
correlated to the under-recovery balance:- While it is true that the revenue AEP-Ohio collects through
bypassable charges such as the TCRR decrease as customers leave the SSC}, the transmission charges
assessed tD AEP-Ohio by PJM also decrease as customers leave.

{C39`t W-3 } ^
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Commission approved a non-bypassable charge that will recover the $36 million unciet=

recovery balance over a three-year period. The TCRR Order results ih'-shoppirtg

customers paying twice for transmission service; 4aving paid their competitive retail

electric service ("CRES") provider for the transmission service the CRES provider

procured from PJM to serve the customer throughout the past year, and will now also

be required to compensate AEP-Ohio for the transmission service AEP-Ohio procured

from PJM to serve its non-shopping customers. The TCRR Order has retroactively

made shopping customers responsible for AEP-Ohio's costs to serve non-shopping

customers_ As ciem4nstrated below, the TCRR Order is unlawful and urrreasonabIe_

II. ARGUMENT

A. The TCRR Order is unlawful and unreasonable because it
retroactively authorizes the collection of Ai`P-Ohio's under-recovery
balance on a non-bypassabi:e basis.

The TCRR Order is unlawful and unreasonable because it authorizes AEP-Ohio

to retroactively increase its compensation from shopping customers through the new

non-bypassable portion of the TCRR that will collect AEP-Ohio's $36 million under-

recovery balance. This is prohibited by law and therefore the Commission must grant

rehearing to remedy the unlawful and unreasonable effects of the TCRR Order.

Section 4928_05(A)(2), Revised Code, provides the Commission "authority to

provide fQr the recovery, through a reconcilable rider on an electric distribution utility's

distribution rates, of all transmission and transmission-related costs, including ancillary

and congestion costs, imposed on or charged to the utility by the federal energy

regulatory commission or a regional transmission organization, independent

transmission operator, or similar organization approved by the federal energy regulatory

{c393 E9_3 } ^
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commission_" By rule, the Commission has provided that transmission costs are to be

collected through a rider that is reconciled annu.ally.5 The rider is to inclucie, all costs

and off-seffing revenues charged or credited to the electric distribution utility ("EC7U') to

the extent that those costs and revenues are not included in any other schedule or rider

of the EDU's tariffs.6 Finally, ^[tjhe transmission cost recovery rider shall be avoidable

by all customers who choose attematiue generation suppliers and the electric utility no

longer bears the responsibility of providing generation and transmission service to the

customers_'7

Uhtit the Commission issued the TCRR Order in this proceeding, AEP-Ohio had

collected its PJM-related transmission costs through a bypassable rider that was

reconciled for any under- or over-recovery annually from non-shopping customers.

AEP-Ohio did not have a tariff that authorized it to collect any transmission-related costs

from shopping customers.

The TCRR Order, however, authorized AEP-Ohio to collect the $36 million

under-recovery balance with carrying charges at AEP-Qhic's long-term cost of debt over

a three-year period through a non-bypassable rider.8 Subsequently, AEP-Ohio filed

tariffs applicable to shopping customers that will permit it to bill and collect a portion of

the under-recovery balance.9

As a result of the TCRR Order, AEP-Ohio will collect approximately $12.1 million

annually under the terms of the non-bypassable rider. Based on the information

^ Rule 4931:1-36-04{A}, O.A.C.

^ Rule 4901:1-36-04(C), OAC.

-'Rule 493 1:1-36-04(B), OAC.

& TCRR Order at 6-7.

9 Compliance Tarift PUCO No. 20 (Oct. 26, 2012}.

{C39369_3 } 6
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provided in AEP-Ohio's compliance filing, the estimated effect of the non-bypassable

rider is to shift in the first year between $8.4 million and $9.1 million (of the $12A

million) onto shopping customers. If the Commission's authorization has similar effects

for the second and third years of the non-bypassable rider, the total three-year shift of

costs to shopping customers is estimated to be between $25-2 million and $27.3

10mjilion.

By shifting the revenue responsibility for a part of the under-recovery balance to

shopping customers, the Commission has retroactively increased their rates. AEP-Ohio

was not authorized to bill and collect from shopping customers a transmission-related

charge. Thus, for all shopping customers, the TCRR Order increases their electricity

rates to retroactivedv recover a Dortion of the under-recovery balance from the Driar

annual period. While shopping customers are being held responsible to pay for their

own transmission service (through their contracts with their CRES providers), they will

now also be held responsible to pay for the transmission service AEP-Ohio procured

from PJM to serve non-shopping customers.

The increase of shopping customers' rates to collect the under-recovery balance

results in retroactive ratemaking. "A rate increase making up for revenues lost due to

regulatory delay is precisely the action that [the Supreme Coutt] found contrary to law in

Keco."11 In this instance, the under-recovery balance is a function of the delay inherent

in the annual review process, and the fact that AEP-Ohia did not avail itself af the

interim procedure in the Commission's Rules that allow (and require) an EDU to seek to

Letter from Yazem Alami tD Betty McCauley and attachments (Oct. 26, 2012}.

trt re Columbus S. Power Co., 128 Ohio St.3d 512, 2011 -C}hio-1788 atI 1'i (citing Keco lndusfries, Inc,
V. Crncinnafi and Suburban Bell Tel. Cra., 166 Ohio St 254 {1957}).

{C393S£3_3 }
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reconcile th I e TCRR prior to the annual review.12 And AEP-Ohio further amplified the

problem by seeking a delay in the annual update process. Thus, the Commission's

authorization of a non-bypassable charge will result in a rate increase to make up

revenue lost due to regulatory delay.

Unless a different result is statutorily authorized, retroactive ratemaking to

increase or decrease autiiity's authorized rate is prohibited_ As the Supreme Court

recently stated, "[b]y approving rates that recouped losses due to past regulatory delay,

the commission violated tiiis court's case law on retroactive ratemaiCing --- -F,. 3 `^[U]tility

ratemaking by the Public Utilities Commission is prospective oniy.04

The prospective nature of utility ratemaking is not absolute. Under some limited

circumstances, the Commission may authorize a rate or charge to allow recovery of

previously deferred revenues. In this instance, the TCRR is authorized under Section

4928.05(A)(2), Revised Code, which provides that the Commission may autherize a

reconcilable rider. Thus, the Commission clearly has some authority to increase or

decrease the TCRR to reconcile an EDU's collections with the federally authorized

transmission costs that it incurs.

That statutory authorization, however, does not include authority to invent a new

and previously unauthorized reconciiiatien mechanism. As the Supreme Court stated in

12 Rczle 4901:1-36-03(E), O.A.C., provides:

If at anytirrte rturing the period between annual update filings, the etectric utility or staff
determines that costs are or witl be substantial(y different than the amounts authorized as
the result of the electric ufffity'a previous applicatcsn, the electric ufility should file, on its
own inifiative or by order of the commission, an interim application to adjust the
transmission cost recovery rider in order to avoid excessive canying costs- and to
minimize rate impacts for the foiCotAng update fil'rng_

13 1n re CglUrnbus S_ !'oWerCo., 128 Ohio St.3d 512, 201 1-C?hio-1788 at'fM 10-1 1.

14 Lucas County Comm'rs v. f'ub. Util. Comm., 80 Ohio St.3d 344, 348 (1997).

{G39169_3 } 8
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Lucas Cr^unfy,15 the Commission's authority to reconcile a rate for past under- or over-

recovery must be incorporated in the initial rate approved by the Comrrission."' In the

previousiy approved TCRR, consistent with the Commission's rule,17 there was no

provision for reconciliation through ^^ew non-bypassable charge. Because the existing

TCRR did not provide for a non-bypassable reconciliation mechanism, the Commission

has nd tawfral basis to assign a revenue responsibility to shopping customers through

the non-bypassabis charge in this case.

Thus, the Commission engaged in unlawful retroactive ratemaking when it

authorized AEP-Ohio to bill and collect the $36 million under-recovery balance through

a non-bypassable charge. The non-bypassable charge recoups amounts from the prior

annual TCRR period that went uncollected and increases the revenue responsibility of

80 Ohio St_3d at 348.

Td. at 348.

The unbundled component of the retail electric service was set by tariffs rates determined by the
Federal Energy ReguEatory Comission {"i=ERCr}. Section 4928.34(A)(1), Revised Code. CRES providers
were responsible for transmission costs as a result of initiai restructuring and provisions were
incorporated in the Electric Transition Plan ("ETP°) SetUement to accommodate the change. In the Matter
of the 1-tpplications of Columbus Sottthem Power Company and Ohio Power Company for Approval of
Their Electric Transition Plan attd for Receipt of Transition Reventies, Case Nos. 99-1729-EL-ETP, et al.,
Stipulation and Recotnrnendation at 5-6 (May 8, 2000). The Commission authorized a reconciliation
mechanism for changes in FERC-approved rates and charges as part of the Rate Stabilization Plan
("RSP'"). In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Approval of aPcst-Market lJeveiopment Period Rate Stabilization Plan, Case No. 04-169-
i=L-lJNC, Opinion and Order at 30-31 (Jan. 26, 2005) ("RSP Ca,se°). Subsequently, the Commission
approved the combination of the transmission component of each cDmpany's standard service tariff with
the TCRR reconciliation mechanism the Commission approved in the RSP C-ase. In the Matter of the
Application of Columbus Southern Povtrer Company and Ohio Power Company to Adjust the
Transmission Component of Each Company's Standard Service Tariff and to Combine that Component
with its Transmission Cost Recotosry Rider, Case No. 06-273-EL-UNC, Application at 1-2 (Feb. 3, 2006)
and Finding and Order at 4-5 (May 26, 20{36}. When the Commission reviewed AEP-Ohio's first ESP
application, it approved AEP-Ohio's rsqatest to retain its then-current TCRR. In the Matter of the
Application of Columbus Southern Power Company for Approval of an Elecfric Securify Ptan; an
Amendment to its Corporate Separafion f'Ian, and ffte Sale or Transfer of Certain Gsnsrating Assets,
Case Nos. 08-917-i=L-SSO, e# al, Opinion and Order at 49 (Mar. 18, 2009}. As noted above, the ESP ii
Orc4er likewise approved AEP-C3hio's request to retain the existng TCRR structure subject to a change
'that combined the mechanisms of Columbus ^outherrt Power Company and Ohio Power Company. ESP
PI Order at 63-64.

{C3J9f9_3 } ^

000000042



shopping customers to AEP-Ohio through a reconciliation mechanism that was not

aui:ha(ized in the previous distribution tariffs applicable to shopping customers. The

result of the retroactive increase is that shopping customers are being billed twice for

transmission service: once for their own transmission service through their CRES

provider, and once to pay a portion of the cost AEP-Ohio incurred to serve non-

shopping customers, which will be collected through the non-bypassable TCRR charge.

Because the Commission has no authority to authorize the retroactive recovery of the

under-recovery balance through a non-bypassable charge, the Commission should

grant rehearing and direct that the collection of the under-recovery balance be through a

lawful bypassable rider.

B. The TCRR Order is unlawful and unreasonable because it violates
the Commission's precedent without a lawful and reasonable
justification for its change in direction. The Commission's precedent
requires the true-up of a bypassable rider to also be bypassable.

The TCRR Order is unlawful and unreasonable because it violates the

Commission's precedent without a substantively reasonable and lawful explanation for

such deviation. According to the Supreme Court, the Commission should:

respect its own precedents in its decisions to assure the predictability
which is essential in all areas of the law, including administrative law. This
does not mean that the commission may never revisit a pafficuiar
decision, only that if it does change course, it must explain why. The new
course also must be substantively reasonable and iawful.18

As discussed below, the Commission's precedent requires AEP-Ohio's TCRR to remain

fully bypassable. The Commission, however, has not explained its change in position

relative to the precedent discussed below (that was brought to the Commission's

^$ In re Colvrr^bus S. Power Co., 128 Ohio St 3d 592, 2(311-Qhio-1388 atT 52 (intemai citation omitted).

{C39769_3 } 10
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attention through IEU-Ohio's comments in this proceeding')_ Further, as demonstrated

herein, the Commission's deviation from its precedent is not substantively reasonable or

lawful, and therefore the Commission's precedent must control the outcome of this

proceeding.

In Duke Energy Ohio, Inc.'s (` 1=3uke'°) recent Market Rate Offer {tiMRO"}

proceeding, Duke requested authority to conduct a final true-up of two of its ESP riders

that would terminate once Duke's proposed MRO hegan_20 One of the two riders was

avoidable, and the other was conditionally avoidable; the preponderance of the cost

eligible for recovery and reconciliation through the riders to be reconciled was fully

avoldahle by shopping customers_21

Duke also requested authority to transform its proposed supplier cost

reconciliation rider ("Rider SGR") from a bypassable to non-bypassable rider if the

under-recovery reached a certain threshold. In support, Duke claimed that if the rider

did not become non-bypassable it would "driveo up the SSO price and encouragejj

additional customer switching. In that case, --- there would be fewer customers and less

load in succeeding billing periods to recover the SCR deferral balance."22 Duke also

suggested that this would more appropriately match the recovery of costs with those

customers that caused them:23

Comments of IEU-Ohio at 4{July 25, 2012); Supplemental Comments of IEU-Ohio in Response to
Commission StaiFs October 15, 2012 Review and Remmmendaticn at 6{Oct. 19, 2012).

20 In the Matter of Appticaffon of Duke Energy Ohio, Inc. for Approval of a Market Rate Offer to Conduct a
Competitive Bidding Process for a Standard Service Offer Elecfnc Generation Suppl}, Accornfing
Mcdifieatigns, and Tariffs for Generation Servicc, Case No. 10-2586-EL-SSt?, Opinion and Order at 56
(Feb. 23, 2011) ("Duke MRO Order^).
z^ ^^

22 lr7.. at fi'! :

23 Id at 61-62.

11

000000044



Staff opposed Duke's proposal to use a non-bypassable reconciliation

mechanism to address the caverlunder-coliection consequences of the final true-up of

Duke's bypassable rider stating ttiat "Duke's generation-related costs should not be

attributed to customers not taking generation service from Duke.'24 Staff also opposed

Duke's proposal to make the SCR non-bypassable if the under-recovery balance

reached a certain threshold.25

The Commission adopted Stafi:'s recommendations and held that neither of

Duke's riders could not be approved as proposed.26 The Commission held that true-ups

of bypassabie riders cannot be collected on a non-bypassable basis "under any

circumstances" because it "Nvouid create an anticompetitive subsidy" in violation of

Section 4928.02(H), Revised Code_27 The Commission also held that Duke's costs

associated with serving SSO customers ttshouid not be bome by customers who do not

take ._. service from Duke.,,28

The Commission's rationale in the TCRR Order, however, is direety in conflict

mvith its past precedent. The TCRR Order states that=

[the Commission] agrer:[s] with Staff and [AEP-Uhio] that a separate
nonbypassable rate is appropriate under the particular circumstances of
this case, specifically where the under-recovery occurred during a period
of limited customer shopping. As [AEP-C)hio] notes in its reply, the level of
shopping increased from less than 10 percent to approximately 40 perr-ent
during the past year. It would be unreasonable to require non-shopping
customers to shoulder the entire burden of the under-collection, given that
the associated costs were incurred for customers that A}ere receiving
service from [AEP-Ohio] during the period in which the costs were

24 [d.

25 lrt at 62.

26 1d at 57.

2" IrL at 63.

2" td at 57.

{G39969_3 } 12
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incurred, but have since decided to switch to an alternative generation
supplier.29

Thus, the Commission authorized exactly what it held it could not and should not do in

Duke's MRO proceeding. The Commission has authorized the collection of AEP-Ohio's

costs incurred to serve SSO customers from customers not served by AEP-Ohio and

has done so despite the obvious anticompetitive subsidy that will ensue in violation of

Section 4928.02(H), Revised Code.

The TCRR Order is a radical departure from its decision in the Duke MRO case_

C}espite the Commission's prior determit^afion that it could not and would not permit

Duke to reconcile under- or over-recoveries generated from bypassable riders through a

non-bypassable rider on the ground that to do so wouici unlawfully subsidize the SSO,

the Commission in this case now authorizes that result for AEP-C3hio. Even if

authorizafion of anon-b}rpassabie rider could be authorized under the statutory and

regulatory provisions of Ohio IeNv (and it cannot), the Commission's unexplained

deviafion from precedent requires the Commission to grant rehearing and reverse its

decision authorizing AEP-Ohio to collect its under-recovery balance on a non-

bypassai3le rider basis.

29 `rCRR Order at 7-8.

{C391W.3 ) 13
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C. The TCRR Order is unlawful and unreasonable because the
Commission cannot rely on its phase-in authority contained in
Section 4928.1", Revised Code, to authorize the collection of AEP-
Ohio's under-rec€^^ery balance on a non-bypassable basis.

The TCRR Order is unlawful and unreasonable to the extent the Commission has

relied upon Seci:i4n 4928.144, Revised Code, to authorize AEP-Ohio to collect its

uncier-recovery balance on a non-bypassable basis .30 Any use of the phase-in authority

under Section 4928.144, Revised Code, must be done in the context of an SSO

proceeding, f.e_ under the Commission's authority in Sections 4928.141 to 4928_143,

Revised Code. And the use of such phase-in authority may only be used prospectively

eind requires an identification of incurred costs.

Section 4928.144, Revised Code, provides that the Commission:

may authorize any just and reasonable phase-in of any electric distribution
ufility rate or price established under sections 4928_141 to 4928.143 of the
Revised Code, and inclusive of carrying charges, as the commission
considers necessary to ensure rate or price stability for consumers. If the
commission's order includes such a phase-in, the order also shall provide
for the creation of regulatory assets pursuant to generally accepted
accounting principles, by authorizing the deferral of incurred costs equal to
the amount not collected, plus carrying charges on that amount. Further,
the order shall authoriz^ the collection of those deferrals through a
nonbypassable surcharge on any such rate or price so established for the
electric distribution utility by the commission.

By its terms, Section 4928.144, Revised Code, i s only applicable to a "rate or price

established under sections 4928.141 to 4928.143 of the Revised Code."31 Although

Section 4928.143{B}{2}(g), Revised Code, allows an ESP to include "[p]rovisions

relating to transmission _.. service," the Commission did not authctrize the TCRR under

this Section; instead, the Commission authorized AEP-Ohio's TCRR under Section

3° The Commission did not state that the TCRR Order teiied upon Secton 4928.144, Revised Code;
however, it rejected lEt!-t2hio`s argument that the statute did not apply. TCRR Order at 7.

3' Section 4928.144, Revised Code.

{C39`!63_3 1 14
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authorized a phase-in of AEP-Ohio's TCRR. The Commission cannot retroactively

impose such a condition upon shopping customers_33

Section 4928.144, Revised Code, further requires the Commission to identify, as

pari: of the phase-in accounting, the "incurred costs" that are equated to the revenue not

4928.05, Revised Code.-32 Thus, the Commission cannot rely upon its phase-in

authority in Section 4928.144, Revised Code, to authorize the collection of AEP-Ohio's

under-recovery balance on a non-bypassable basis.

Section 4928.144, Revised Code, further requires that a phase-in of "a rate or

price established under sections 4928.141 to 4928.'i43 of the Revised Code" occur in

the Commission's order aui`horizing the underlying rate or price. Neither of the

Commission's orders in AEP-Ohio's first and second ESP proceedings, however,

collected. Neither AEP-Ohio nor the Commission have identified the `incurred cost" that

must be specified to iawfuiiy proceed with the phase-in authority in Section 4928.144,

Revised Code, even if such authority could be used in the case of the TCRR_ AEP-

Ohio's only attempt to identify its incurred costs is a circular statement lacking any

support in its reply comments: ";amounts not collected' as contemplated by the phase-in

statute are the under-recovery dollars based on incurred costs that have already been

-32 In the Matter of the Application of Columbus Southern Potyer Company for Approval of an Electric
Secuiity Plan, an Amendment to its Corporate Separaffon Plan; and ft Sale or Transfer of Ceitain
Generafir^g Assets, Case Nos. 08-917-EL-SSO, ef a1, Opinion and Order at 49 (Mar. 18, 2009)
(autho(zing AEP-Ohio to retain its TCRR as approved in Case No. 08-1202-EL-CINC which authorized
AEP-Ohio to continue its TCRR as approved under AEP-Ohio's RSP in Case No. 04-169-EL-UNC before
the etiactmment of Sections 4928.141 to 4928.143, Revised Code); In the Matter of the Application of
Columbus Saufhem Power Cornpany and Ohio Power Company to Update Each Company's
Transmission Cost Recovery Rider, Case No. 11-2473-i=is-RDR, Finding and Order at 3 (June 22, 2011);
f^SP 11, Opinion and Order at 63 (the Commission authorized AEP-Ohio`s TCRR "[p]ursuant to
Commission authority, as set forth in Secfion 4928.05(A)(2), Revised Ccc3ele"}.

33 See Section 4928.144, Revised Code; see also Section i[.A. for a discussion of the prohibition on
retroactive rafemaking.

{C391ss.3} 15
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accounted for in the Company's fling "34_ Clearly this statement is wrong: it confuses

revenue with cost, and does not address the cost that must be identified for purposes of

the statutory requirements of Section 4928.144, Revised Code.

The only references to ttincurred costs" in the TCRR Order are the Commission's

summary of IEU-Ohio's argument and the following staternent:

The Commission finds no rnerit in [Eirt-Ohids argument that Section
4928.144, ^evised Code, is inapplicable, or that [AEP-Ohio] has not
sufficiently identified its incurred costs. [AEP-C3hio]'s TCRR was approved
as part of its pri:or ESP, and again as part of its current ESP, consistent
with Section 4928.143(B)(2){g), Revised Code, as well as our authority
urider Section 4928.05(A)(2), Revised Code.35

This statement, however, fails to identify whai incurred costs were not collected as a

result of a phase-in under Section 4928.144, Revised Cocie. Absent the required

identification of "incurred costs," there is no means proposed by AEP-Ohio to ensure

that the deferral, i.e. the under-recovery balance, was necessary to compensate

AEP-Ohio , for "incurred costs" not collected as a result of aphiase-in. This point takes

on added significance since transmission rates which are the foundation for the TCRR

are subject to the jurisdiction of FERC and are generally set based on a "formula rate"

methodology. Because neither the Commission nor AEP-Ohio identified the "incurred

costs" that were being phased-in (even if the history described above could be

considered a lawful exercise of such phase-in authority), the Commission cannot rely

upon its authority in Section 4928.144, Revised Code, to authorize AEP-Ohio to collect

its under-recovery balance on a non-bypassable basis.

`' Reply of Ohio Power Company to the Comments of tndustrial Energy Users-Ohio at 2 (Aug. 1, 2012).

35 TCRR Order at 7.
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In summary, Seefion 4928_144, Revised Code, cannot be made applicable in this

proceeding. The Commission's phase-in authority under that Section may only be

invoked in a proceeding to establish SSO rates, may only be invoked to phase-in a rate

established under Sections 4928.141 to 4928.943 Revised Gode,' rnay only be invoked

in a prospective manner, and the 'incurred Gosts" that are being deferred for future

collection must be identified before that phase-in authority may be invoi€ed. Because

these conditions have not, and cannot, be satisfied, the Commission must grant

rehearing and terminate the collection of AEP-Ohio's under-recovery balance on a non-

bypassable basis.

IIf. -COAiiCLUSION

For the foregoing reasons, the TCRR Order is unlawful and unreasonable and

the Commission should grant rehearing, and terminate any aui:hority that allows AEP-

Ohio to collect its under-recovery balance on a non-bypassable basis.

Respectfully subrnifited,

lsl Matthew R. Pritchard
Samuel C. Randazzo (Counsel of Record)
Frank P_ Darr
Joseph E. Oliker
Mafthew R. Pritchard
MCNEES WALLACE & NURICK LLC
21 East State Street, 'ifH Floor
Columbus, OH 43215
sam@mwnmch.com
fdarr@rnwncrnh.cam
joIii€er@mvvncmh.corn
rnpritchard@rnwncmh.corn

Attorneys for Industrial Energy Users-Ohio

{G33969_3}
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4.901:1-36-03 Application.

. .,.. __, . .

(A) Each electric utility which seeks recoveryof transmission and transmission-related costs shall file an
application with the commission for a transmission cost recovery rider. The initial application shall
include all information set forth in the appendix to this rule.

(B) Each electric utility with an approved transmission cost recoveiy rider shall update the rider on an
annual basis pursuant to a schedule set forth by commission order. Each application to update the
transmission cost recovery rider shall include all information set forth in the appendix to this rule.

(C) The commission may order that consultants be hired, with the costs billed to the electric utility and
recoverable through the rider, to conduct prudence and/or financial reviews of the costs incurred and

recovered through the transmission cost recovery rider.

(D) Each annual application to update the transmission cost recovery rider should be made not less than
seventy-five days prior to the proposed effective date of the updated rider.

(E) If at anytime during the period between annual update filings, the electric utility or staff, determines
that costs are or will be substantially different than the amounts authorized as the result of the electric
utility's previous application, the electric utility should file, on its own initiative or by order of the
commission, an interim application to adjust the transmission cost recovery rider in order to avoid
excessive carrying costs and to minimize rate impacts for the following update filing.

(F) Affected parties may file a motion to intervene and detailed comments on any issues concerning any
application filed under this rule within forty days of the date of the filing of the application.

Appendix to Rule 4901:1-36-03

Schedule I.D. Schedule Name and Required Data

A-1 Copy of proposed tariff schedules

A-2 Copy of redlined current tariff schedules

B-1 Summary of Total Projected Transmission Costs/Revenues

Provide the total forecasted cost/revenue for each cost component.

Include all costs and related revenues, network integration transmission service, ancillary service,
regional transmission organization related, and reconciliation adjustment.

Indicate whether each component is energy or demand related

B-2 Summary of Current verses Proposed Transmission Revenues

Provide table that includes billing determinants for each class applied to current transmission cost
recovery rider rates and proposed transmission cost recovery rider rates, including current and proposed

class revenues, and the dollar and percentage difference

B-3 Summary of Current and Proposed Rates

For each rate class provide the current transmission cost recovery rider rate and proposed transmission
cost recovery rider rate, the dollar difference and percentage change.

000000053
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B-4_.Graphs

For each cost/revenue component provide a bar graph of quarterly actual transmission cost recovery
rider costs for the most recent two-year period.

Also- include the original projected cost for each quarter.

Also include the next period projections on the graph.

B-5 Typical Bill Comparisons

Provide a typical bill comparison for each rate schedule affected by the proposed adjustments to the

transmission cost recovery rider.

C-1 Projected Transmission Cost Recovery Rider Costs

For each cost/revenue component include the monthly projected transmission cost recovery rider

costs/revenues.

C-2 For each rate schedule provide the monthly projected cost.

C-3 Provide the projected transmission cost recovery rider rate calculations.

Provide all necessary support for the rate calculations, including support for demand and energy

allocators.

D-1 Reconciliation Adjustment

Provide actual transmission cost recovery rider costs for each component used to calculate reconciliation

adjustment.

D-2 Provide monthly revenues collected from each rate schedule.

D-3 Provide monthly over and under recovery.

D-3a...z Include all additional and necessary schedules for support, including, but not limited to:

Carrying cost calculation.

Reconciliation of throughput to Company financial records.

*Reconciliation of one month's bill from RTO to Financial Records of the company

Effect i ve : 04/ 0 2/ 2 0 0 9

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4928.06, 4928.141

Rule Amplifies: 4928.143

2of2
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4901:1-36-04 Limitations.

(A) The transmission cost recovery rider costs are reconcilable on an annual basis, with carrying charges

to be applied to both over- and under-recovery of costs.

(B) The transmission cost recovery rider shall be avoidable by all customers who choose alternative
generation suppliers and the electric utility no longer bears the responsibility, of providing generation

and transmission service to the customers.

(C) The transmission cost recovery rider shall include transmission and transmission-related costs and
off-setting revenues, including ancillary and congestion-related costs and revenues, charged or credited
to the utility by the federal energy regulatory commission or a regional transmission organization,
independent transmission operator, or similar organization approved by the federal energy regulatory
commission to the extent such costs and revenues are not included in any other schedule or rider in the

electric utility's tariff on file with the commission.

Effect i ve : 04/ 0 2/ 20 09

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4928.06, 4928.141

Rule Amplifies: 4928.143
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4928.05 Extent of exemptions.
(A)

(1) On and after the starting date of competitive retail electric service, a competitive retail electric

service supplied by an electric utility or electric services company shall not be subject to supervision and

regulation by a municipal corporation under Chapter 743. of the Revised Code or by the public utilities

commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except

sections 4905.10 and 4905.31, division (B) of section 4905.33, and sections 4905.35 and 4933.81 to

4933.90 ; except sections 4905.06, 4935.03, 4963.40, and 4963.41 of the Revised Code only to the

extent related to service reliability and public safety; and except as otherwise provided in this chapter.

The commission's authority to enforce those excepted provisions with respect to a competitive retail

electric service shall be such authority as is provided for their enforcement under Chapters 4901. to

4909., 4933., 4935., and 4963. of the Revised Code and this chapter. Nothing in this division shall be

construed to limit the commission's authority under sections 4928.141 to 4928.144 of the Revised Code.

-0n and after the starting date of competitive retail electric service, a competitive retail electric service

supplied by an electric cooperative shall not be subject to supervision and regulation by the commission

under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except as otherwise

expressly provided in sections 4928.01 to 4928.10 and 4928.16 of the Revised Code.

(2) On and after the starting date of competitive retail electric service, a noncompetitive retail electric

service supplied by an electric utility shall be subject to supervision and regulation by the commission

under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code and this chapter, to the

extent that authority is not preempted by federal law. The commission's authority to enforce those

provisions with respect to a noncompetitive retail electric service shall be the authority provided under

those chapters and this chapter, to the extent the authority is not preempted by federal law.

Notwithstanding Chapters 4905. and 4909. of the Revised Code, commission authority under this chapter

shall include the authority to provide for the recovery, through a reconcilable rider on an electric

distribution utility's distribution rates, of all transmission and transmission-related costs, including

ancillary and congestion costs, imposed on or charged to the utility by the federal energy regulatory

commission or a regional transmission organization, independent transmission operator, or similar

organization approved by the federal energy regulatory commission. The commission shall exercise its

jurisdiction with respect to the delivery of electricity by an electric utility in this state on or after the

starting date of competitive retail electric service so as to ensure that no aspect of the delivery of

electricity by the utility to consumers in this state that consists of a noncompetitive retail electric service

is unregulated. On and after that starting date, a noncompetitive retail electric service supplied by an

electric cooperative shall not be subject to supervision and regulation by the commission under Chapters

4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except sections 4933.81 to 4933.90 and

4935.03 of the Revised Code. The commission's authority to enforce those excepted sections with

respect to a noncompetitive retail electric service of an electric cooperative shall be such authority as is

provided for their enforcement under Chapters 4933. and 4935. of the Revised Code.

(B) Nothing in this chapter affects the authority of the commission under Title XLIX of the Revised Code
to regulate an electric light company in this state or an electric service supplied in this state prior to the
starting date of competitive retail electric service.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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49-28.12 Qualifying transmission entities.

(,4)-Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code, no entity shall

own or control transmission facilities as defined under federal law and located in this state on or after

the starting date of competitive retail electric service unless that entity is a member of, and transfers

control of those facilities to, one or more qualifying transmission entities, as described in division (B) of

this section, that are operational.

(B) An entity that owns or controls transmission facilities located in this state complies with division (A)
of this section if each transmission entity of which it is a member meets all of the following
specifications:

(1) The transmission. entity is approved by the federal energy regulatory commission.

(2) The transmissi.on entity effects separate control of transmission facilities from control of generation
facilities.

(3) The transmission entity implements, to the extent reasonably possible, policies and procedures
designed to minimize pancaked transmission rates within this state.

(4) The transmission entity improves service reliability within this state.

(5) The transmission entity achieves the objectives of an open and competitive electric generation
,marketplace, elimination of barriers to market entry, and preclusion of control of bottleneck electric
transmission facilities in the provision of retail electric service.

(6) The transmission entity is of sufficient scope or otherwise operates to substantially increase
economical supply options for consumers.

(7) The governance structure or control of the transmission entity is independent of the users of the
transmission facilities, and no member of its board of directors has an affiliation, with such a user or
with an affiliate of a user during the member's tenure on the board, such as to unduly affect the
transmission entity's performance. For the purpose of division (B)(7) of this section, a "user" is any
entity or affiliate of that entity that buys or sells electric energy in the transmission entity's region or in
a neighboring region.

(8) The transmission entity operates under policies that promote positive performance designed to
satisfy the electricity requirements of customers.

(9) The transmission entity is capable of maintaining real-time reliability of the electric transmission
system, ensuring comparable and nondiscriminatory transmission access and necessary services,
minimizing system congestion, and further addressing real or potential transmission constraints.

(C) To the extent that a transmission entity under division (A) of this section is authorized to build
transmission facilities, that transmission entity has the powers provided in and is subject to sections
1723.01 to 1723.08 of the Revised Code.

(D) For the purpose of forming or participating in a regional regulatory oversight body or mechanism

developed for any transmission entity under division (A) of this section that is of regional scope and

operates within this state:

(1) The commission shall make joint investigations, hold joint hearings, within or outside this state, and

000000057
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issue joint or concurrent orders in conjunction or concurrence with any official or agency of any state or
of the United States, whether in the holding of those investigations or hearings, or in the making of
those orders, the-commission is functioning under agreements or compacts between states, under the
concurrent power of states to regulate interstate commerce, as an agency of the United States, or

otherwise.

(2) The commission shall negotiate and enter into agreements or compacts with agencies of other states
for cooperative regulatory efforts and for the enforcement of the respective state laws regarding the
transmission entity.

(E) If a qualifying transmission entity is not operational as contemplated in division (A) of this section,

division (A)(13) of section 4928.34 of the Revised Code, or division (G) of section 4928.35 of the

Revised Code, the commission by rule or order shall take such measures or impose such requirements

on all for-profit entities that own or control electric transmission facilities located in this state as the

commission determines necessary and proper to achieve independent, nondiscriminatory operation of,

and separate ownership and control of, such electric transmission facilities on or after the starting date

of competitive retail electric service.

Effective Date: 10-05-1999
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4928.144 Phase-in of electric distribution utility rate or

price.

The public utilities commission by order may authorize any just and reasonable phase-in of any electric

distribution utility rate or price established under sections 4928.141 to 4928.143 of the Revised Code,

and inclusive of carrying charges, as the commission considers necessary to ensure rate or price stability

for consumers. If the commission's order includes such a phase-in, the order also shall provide for the

creation of regulatory assets pursuant to generally accepted accounting principles, by authorizing the

deferral of incurred costs equal to the amount not collected, plus carrying charges on that amount.

Further, the order shall authorize the collection of those deferrals through a nonbypassable surcharge on

any such rate or price so established for the electric distribution utility by the commission.

Effective Date: 2008 SB221 07-31-2008
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4929.34 Determinations for approval or prescribing of plan.

(A) The public utilities commission shall not approve or prescribe a transition plan under division (A) or
(B) of section 4928.33 of the Revised Code unless the commission first makes all of the following
determi nati ons:

(1) The unbundled components for the electric transmission component of retail electric service, as
specified in the utility's rate unbundling plan required by division (A)(1) of section 4928.31 of the
Revised Code, equal the tariff rates determined by the federal energy regulatory commission that are in
effect on the date of the approval of the transition plan under sections 4928.31 to 4928.40 of the
Revised Code, as each such rate is determined applicable to each particular customer class and rate
schedule by the commission. The unbundled transmission component shall include a sliding scale of
charges under division (B) of section 4905.31 of the Revised Code to ensure that refunds determined or
approved by the federal energy regulatory commission are flowed through to retail electric customers.

(2) The unbundled components for retail electric distribution service in the rate unbundling plan equal
the difference between the costs attributable to the utility's transmission and distribution rates and
charges under its schedule of. rates and charges in effect on the effective date of this section, based
upon the record in the most recent rate proceeding of the utility for which the utility's schedule was
established, and the tariff rates for electric transmission service determined by the federal energy
regulatory commission as described in division (A)(1) of this section.

(3) All other unbundled components required by the commission in the rate unbundling plan equal the
costs attributable to the particular service as reflected in the utility's schedule of rates and charges in
effect on the effective date of this section.

(4) The unbundled components for retail electric generation service in the rate unbundling plan equal
the residual amount remaining after the determination of the transmission, distribution, and other
unbundled components, and after any adjustments necessary to reflect the effects of the amendment of
section 5727.111 of the Revised Code by Sub. S.B. No. 3 of the 123rd general assembly.

(5) All unbundled components in the rate unbundling plan have been adjusted to reflect any base rate
reductions on file with the commission and as scheduled to be in effect by December 31, 2005, under
rate settlements in _ effect on the effective date of this section. However, all earnings obligations,
restrictions, or caps imposed on an electric utility in a commission order prior to the effective date of
this section are void.

(6) Subject to division (A)(5) of this section, the total of all unbundled components in the rate
unbundling plan are capped and shall equal during the market development period, except as specifically
provided in this chapter, the total of all rates and charges in effect under the applicable bundled
schedule of the electric utility pursuant to section 4905.30 of the Revised Code in effect on the day
-before the effective date of this section, including the transition charge determined under section
4928.40 of the Revised Code, adjusted for any changes in the taxation of electric utilities and retail
electric service under Sub. S.B. No. 3 of the 123rd General Assembly, the universal service rider
authorized by section 4928.51 of the Revised Code, and the temporary rider authorized by section
4928.61 of the Revised Code. For the purpose of this division, the rate cap applicable to a customer
receiving electric service pursuant to an arrangement approved by the commission under section
4905.31 of the Revised Code is, for the term of the arrangement, the total of all rates and charges- in
effect under the arrangement. For any rate schedule filed pursuant to section 4905.30 of the Revised
Code or any arrangement subject to approval pursuant to section 4905.31 of the Revised Code, the
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initial tax-related adjustment to the rate cap required by this division shall be equal to the rate of
taxation specified in section 5727.81 of the Revised Code and applicable to the schedule or arrangement.
To the extent such total anrrual amount of the tax-related adjustment is greater than or less than the
comparable amount of the total annual tax reduction experienced by the electric utility as a result of the
provisions of Sub. S.B. No. 3 of the 123rd general assembly, such difference shall be addressed by the
commission through accounting procedures, refunds, or an annual surcharge or credit to customers, or
through other appropriate means, to avoid placing the financial responsibility for the difference upon the
electric utility or its shareholders. Any adjustments in the rate of taxation specified in 5727.81 of the
Revised Code section shall not occur without a corresponding adjustment to the rate cap for each such
rate schedule or arrangement. The department of taxation shall advise the commission and
self-assessors under section 5727.81 of the Revised Codo prior to the effective date of any change in the
rate of taxation specified under that section, and the commission shall modify the rate cap to reflect that
adjustment so.,that the rate cap adjustment is effective as of the effective date of the change in the rate
of taxation. This division shall be applied, to the extent possible, to eliminate any increase in the price
of electricity for customers that otherwise may occur as a result of establishing the taxes contemplated
in section 5727.81 of the Revised Code.

(7) The rate unbundling plan complies with any rules adopted by the commission under division (A) of

section 4928.06 of the Revised Code.

(8) The corporate separation plan required by division (A)(2) of section 4928.31 of the Revised Code
complies with section 4928.17 of the Revised Code and any rules adopted by the commission under
division (A) of section 4928.06 of the Revised Code.

(9) Any plan or plans the commission requires to address operational support systems and any other
technical implementation issues pertaining to competitive retail electric service comply with any rules
adopted by the commission under division (A) of section 4928.06 of the Revised Code.

(10) The employee assistance plan required by division (A)(4) of section 4928.31 of the Revised Code
sufficiently provides severance, retraining, early retirement, retention, outplacement, and other
assistance for the utility's employees whose employment is affected by electric industry restructuring
under this chapter.

(11) The consumer education plan required under division (A)(5) of section 4928.31 of the Revised
Code complies with former section 4928.42 of the Revised Code and any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

(12) The transition revenues for which an electric utility is authorized a revenue opportunity under
seetions 4928.31 to 4928.40 of the Revised Code are the allowable transition costs of the utility as such
costs are determined by the commission pursuant to section 4928.39 of the Revised Code, and the
transition charges for the customer classes and rate schedules of the utility are the charges determined
pursuant to section 4928.40 of the Revised Code.

(13) Any independent transmission plan included in the transition plan filed under section 4928.31 of

the Revised Code reasonably complies with section 4928.12 of the Revised Code and any rules adopted

by the commission under division (A) of section 4928.06 of the Revised Code, unless the commission,

far good cause shown, authorizes the utility to defer compliance until an order is issued under division

.(G) of section 4928.35 of the Revised Code.

(14) The utility is in compliance with sect"rons 4928.01 to 4928.11 of the Revised Code and any rules or
orders of the commission adopted or issued under those sections.
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(15) All unbundled components in the rate unbundling plan have been adjusted to reflect the elimination

of the tax on gross receipts imposed by section 5727.30 of the Revised Code. In addition, a transition

plan approved by the commission under section 4928.33 of the Revised Code but not containing an

approved independent transmission plan shall contain the express conditions that the utility will comply

with an order issued under division (G) of section 4928.35 of the Revised Code.

(B) Subject to division (E) of section 4928.17 of the Revised Code, if the comm'rssion fi:nds that any part

of the transition plan would constitute an abandonment under sections 4905.20 and 4905.21 of the

Revised Code, the commission shall not approve that part of the transition plan unless it makes the

finding required for approval of an abandonment application under section 4905.21 of the Revised Code.

Sections 4905.20 and 4905.21 of the Revised Code otherwise shall not apply to a transition plan under

sections 4928.31 to 4928.40 of the Revised Code.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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