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EXPLANATION OF WHY THIS IS A CASE OF PUBLIC OR GREAT GENERAL

INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTIONS

During the course of his federal habeas case, Appellant learned for the first time that the

prosecution had suppressed exculpatory evidence. Appellant returned to the state court to present

the documents and testimony (via the federal court deposition) containing the exculpatory

evidence. The Court of Appeals found that Appellant was not entitled to any consideration of this

newly discovered evidence because he had not met the very high burden of proof contained in

R.C. 2929.23(A).

The State's case was totally dependent upon the inculpatory statement that Appellant

gave to the Arizona law enforcement officers. There were no eyewitnesses to the offense. The

forensic evidence, instead of linking him to the offenses, eliminated him as a suspect.

Appellant's fingerprints did not match the prints recovered from the crime scene.

Appellant suffers from three mental illnesses, bipolar disorder, post-traumatic stress

disorder, and substance abuse (marijuana, alcohol, and amphetamine dependence). [Tr. 1113,

1116, Memo Contra Exhibit 2]. It is also likely that he suffers from significant brain impairment.

[Id. at 311]. Finally, Appellant, like his father had a long history of hallucinations in which he 1)

sees a devil like threatening figure and 2) hears voices. [Tr. 1191-1192, 1197, 1302-04]. By the

time of his arrest, Appellant had been hospitalized eight times for his mental illnesses. [Tr. 1109,

1192-96, 1396].

As a result of the federal discovery and the evidence suppress by the State of Ohio, it is

now apparent that Appellant's custodial statement is inconsistent with facts of the offenses as

developed by the Ohio officers during their ten year investigation of the murders. Appellant's so

called confession is not consistent with the: 1) description of the victims' residence (including

the number of levels, it was a one story, not a two story home), 2) time of the homicides, 3) poirit
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of entry into the victims' residence, 4) relationship of the assailant and victims, 5) location in the

residence of the murders, 6) murder weapon, 7) items stolen, and 8) means of exit from the

residence.l

The trial court denied Appellant's post-conviction petition without affording Appellant

any factual development in the form of either a hearing or discovery. The court cited to a number

of reasons including that Appellant: 1) had previously raised a Brady claim (however the prior

claim was not been based upon the evidence developed in federal discovery) and 2) had not

demonstrated on the face of his petition, by clear and convincing evidence, that no juror would

have convicted him. The Court of Appeals relied on the former reason, finding that the trial court

had no jurisdiction to even consider Appellant's claims based upon the evidence developed in the

federal habeas proceedings because Appellant had failed to satisfy the statutory requirements,

contained in R.C. 2951.23 (A)

This appeal presents this Court with three important issues. First, the state's suppression

of favorable material inculpatory evidence, as well as the other substantive issues raised in his

petition, most of which are dependent upon the evidence developed in the federal habeas

proceedings., Second, when a trial court should grant a post-conviction petitioner discovery

and/or an evidentiary hearing to prove the allegations contained in his petition. Third, the related

issue of when a petitioner should be afforded some minimal due process under the successor

post-conviction statute, which provides that a petitioner cannot even proceed, let alone prevail,

under the successor statute unless the petitioner can show on the face of the petition by clear and

convincing evidence, that but for the constitutional error no reasonable juror would have found

him guilty.

'Appellant in the body of this memorandum will fully develop these and other discrepancies.

Proposition of Law No. infra.

2



STATEMENT OF THE CASE

On April 10, 2010, Appellant filed his post-conviction. [T.d. 255]. On July 28, 2012, the

State moved to dismiss the petition. [T.d. 259, p. 8]. On September 22, 2010, Appellant filed his

response opposing the motion to dismiss. [T.d. 260].

On November 2, 2010, Appellant filed a motion for the trial court to authorize funding

for Appellant to retain experts. [T.d. 264]. On November 5, 2010, Appellant filed a motion for

leave of court to conduct discovery. [T.d. 265]. On November 19, 2010, the State filed its

opposition to Appellant's motions for funding and discovery. [T.d. 269].

On April 13, 2012, the trial court granted the State's motion to dismiss. [T.d. 275]. The

trial court did not rule on the motions for discovery or funding.

On May 14, 2012, Appellant filed his notice of appeal to the Hamilton County Court of

Appeals. Both parties submitted merit briefs and Appellant submitted a reply brief. On March 6,

2013, the Court of Appeals affirmed the judgment of the trial court. The Court did not issue an

opinion, but only a judgment entry. State v. Hughbanks, lst Dist. No. C-120351 (March 6, 2013

Judgment Entry). It found that Appellant had failed to satisfy the statutory criteria on the face of

his post-conviction petition, that but for the constitutional errors alleged in the individual

grounds for relief, no reasonable juror would have found him guilty of the offenses for which he

was convicted or eligible for the death penalty. Id. at p. 3.

Statement of the Facts

On May 13, 1987, William and Juanita Leeman were killed in their home in Mount

Healthy, Ohio. There were no eyewitnesses to the murders. The police eliminated burglary as the

motive because the only missing item was Mr. Leeman's wallet. The residence was intact,
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except for the area in which Mr. Leeman was killed. The police found a set of partial prints that

were used to eliminate suspects.

Between 1987 and 1997, the police received literally hundreds of leads concerning the

killings. The leads did not lead to any arrests. The investigating officers at one point questioned

Appellant concerning the murders, but they did not charge him. His fingerprints did not match

the prints found at the crime scene.

In August of 1997, Larry Hughbanks, Appellant's brother, Larry Hughbanks, faced a

probation violation. He contacted the Springfield Police and told them that he know who killed

the Leemans, but would not tell them unless they promised not to send him to prison for the

violation. The law enforcement officers agreed and the brother told them that Appellant, while

intoxicated, told him that he committed the crimes. The police had the brother submit to a

polygraph examination. The first examination was inconclusive and the brother took a second

examination in which he passed. In that examination he contended only that Appellant had told

them that he had committed unidentified murders.

Arizona law enforcement officers arrested Appellant in Tucson, Arizona, where he was

then living. The officers interrogated him and he denied any involvement in the murders. He

submitted to a polygraph exam, but the results of the examination were inconclusive because just

prior to his arrest, he had consumed methamphetamines. The officers returned the following day

and Appellant informed them that he to no longer wish to be interrogated.

On September 16, 1997, the Arizona officers again interrogated Appellant, who had been

incarcerated since the earlier interrogation. During the second interrogation, Appellant again

denied any involvement in the killing of the Leemans. Appellant failed a polygraph examination.

Subsequent to the examination Appellant repeatedly gave conflicting statements as to whether he
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committed the murders or whether he even knew whether he had committed the offenses. The

officers repeatedly supplied him with the facts of the offenses that the Ohio officials had

provided them.

The State's case was totally dependent upon the inculpatory statement that Appellant

gave to the Arizona law enforcement officers. There were no eyewitnesses to the offense. The

forensic evidence, instead of linking him to the offenses, eliminated him as a suspect. The crime

scene investigators were able to lift both fingerprints and palm prints from the bedroom window

in which that assailants used to either enter or leave the victims' residence. The investigating

officers used the prints for purposes of eliminating the suspects. Appellant's prints did not match

the prints recovered from the crime scene.

As a result of the federal discovery, it is now apparent that Appellant's statement is even

more problematic. It is inconsistent with the facts that the investigating officers had uncovered

during their ten year investigation of the murders. However, neither defense counsel nor the jury

had the ability to make this comparison because the State suppressed the evidence that

demonstrated those inconsistencies. Until the time of the federal discovery the State continued to

suppress that evidence. Appellant "confessed" to having burglarized a two story home,

describing in detail the second floor. The victims' residence was a one story residence. Appellant

"confessed" to having committed the murders while burglarizing (stealing items) from the

victims' residence. Whoever entered the victims' residence on the night in question was not there

for purposes of committing a theft. Appellant "confessed" to entering the residence through the

bedroom window. The assailant entered the residence through the backdoor and exited the

premises through the window.
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Proposition of Law No. I

A defendant's custodial statement is inadmissible in the State's
case in chief unless: 1) the interrogating officers have apprised
the defendant of his Miranda rights, 2) the defendant
knowingly and intelligently waived those rights, 3) has not
requested counsel, and 4) the statement is voluntary act on his
part. Fifth, Sixth, and Fourteenth Amendments

The trial court admitted Appellant's statement in the state's case in chief. The fact that

the confession was the key evidence is highlighted by the fact that until Appellant confessed, the

State had not charged anyone despite ten years having elapsed from the date of the murders. The

trial court's admission of Appellant's so called confession violated four separate constitutional

protections and provisions.

I The Admission of Appellant's Statement Violated the State and Federal Constitutions

A. Appellant's custodial statements were not voluntary

"[A] confession cannot be used if it is involuntary." United States v. Washington, 431

U.S. 181, 186-87, 97 S. Ct. 1814, 52 L. Ed.2d 238 (1977). A confession is not voluntary unless

it is the product of an essentially free and unconstrained choice. The admission of an involuntary

confession offends due process. Schneckloth v. Bustamonte, 412 U.S. 218, 225-26, 93 S. Ct.

2041, 36 L. Ed.2d 854 (1973). Appellant's custodial statement was involuntary due to his

significant mental impairments and the overreaching by the interrogating officers.

Appellant suffers from bipolar, post-traumatic stress, and substance abuse disorders as

well as most likely significant brain impairment. [T.p. 1109, 1113, 1137-38, 1182-83, T. d, 262,

Exhibit 2, ¶¶ 16, 18, 23, 30-32, 38, 39, 42, 44-451. Appellant has a long history of hallucinations.

[T.p. 1191-1192, 1197, 1302-04].

The interrogating officers fed Appellant information to which he ultimately confessed.

[T.d. 260, pp. 57-69]. Appellant's statement was inconsistent with the physical evidence. [Id. at
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pp. 47-53]. This included the description of the residence, the time of the homicides, the point of

entry into the residence, the activities of the victims prior to the burglary, the appearance of the

victims, the location in the residence where the murders occurred, the murder weapon, the source

of the murder weapon, the items stolen from the residence, and the means of exit from the

residence. [Id]. Most of these inconsistences did not become apparent until the federal discovery

in which the details concerning the crime scene were initially released. [Id].

B. The interrogating officers did not advise Appellant of his constitutional rights.

The Fifth Amendment provides that a defendant cannot "be compelled in any criminal

case to be a witness against himself." But a defendant can waive this right "voluntarily,

knowingly, and intelligently." Miranda v. Arizona, 384 U.S. 436, 444, 86 S. Ct. 1602, 16 L.

Ed.2d 694 (1966).

The interrogating officers did not obtain a waiver from Appellant of his constitutional

rights. Instead, they obtained from Appellant a consent to submit to a polygraph examination.

[T.d. 262, Exhibit 6]. Officer Millstone conceded that the Miranda rights are not contained on

the polygraph consent form. [Id. at Exhibit 10].

C. Appellant did not knowingly and intelligently waive his constitutional rights

Assuming that the Tucson officers had adequately advised Appellant of his constitutional

rights, Appellant was mentally incapable of making a valid wavier. His numerous and significant

mental illnesses precluded him from knowingly and intelligently waiving his constitutional

rights.

A suspect, however, can waive this right to remain silent and the presence of counsel so

long as the suspect "voluntarily, knowingly, and intelligently" waives those rights. Miranda v.

Arizona, 384 U.S. at 444; See also Johnson v. Zerbst, 304 U.S. 458, 468, 58 S Ct. 1019, 82 L.
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Ed. 1461, (1938). A court's inquiry into the validity of a suspect's waiver of his Miranda rights

has two distinct components. First, the waiver must be voluntary "in the sense that it was the

product of a free and deliberate choice rather than intimidation, coercion, or deception." Moran

v. Burbine, 475 U.S. 412, 421, 106 S. Ct. 1135, 89 L. Ed. 2d 410 ( 1986) (citations and quotations

omitted). See also Colorado v. Spring, 479 U.S. 564, 573, 107 S. Ct. 851, 93 L. Ed. 2d 954

(1987). Second, the defendant must have "full awareness of both the nature of the right being

abandoned and the consequences of the decision to abandon it." Id. The analysis under either

dimension "is not one of form, but rather whether the defendant in fact knowingly and

voluntarily waived the rights delineated in the Miranda case." North Carolina v. Butler, 441 U.S.

369, 373, 99 S. Ct. 1755, 60 L. Ed 2d 286 (1979).

That review includes the defendant's "age, experience, education, background and

intelligence, and whether he has the capacity to understand the warnings given him, the nature of

his Fifth Amendment rights, and the consequences of waiving those rights." Fare v. Michael C.,

442 U.S. 707, 725; 99 S. Ct. 2560, 61 L. Ed. 2d 197 (1979); Garner v. Mitchell, 557 F.3d 257,

262 (6ti' Cir. 2009). Appellant's three serious mental illnesses and possible brain impairment

precluded him from having a full awareness both of the nature of his Miranda rights and the

consequences of his decision to abandon them. Colorado v. Spring, 479 U.S. at 574; Moran v.

Burbine, 475 U.S. at 421 (1986)

D. Appellant stated that he no longer wished to be questioned.

When a suspect requests that questioning cease, law enforcement officers are

constitutionally obligated to stop the questioning Miranda, 384 U.S. at 478-479; Michigan v.

Mosley, 423 U.S. 96, 103-104, 96 S. Ct. 321, 46 L.2d 313 (1975). On September 10, 2009, the

day following Appellant's arrest, Prosecutor Deters asked Ohio Officers Fletcher and Kemper to
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interview Appellant a second time prior to them returning to the State of Ohio. [ T.d. 270, pp.

54-55]. Appellant became very upset and stated "I don't want to talk anymore." Officers Fletcher

and Kemper then stopped the interview. [Id. at p. 53-54]. Six days later the Tucson officers

resumed the interrogation and obtained Appellant's so called confession.

II. The admission of Appellant's statements was not harmless error.

Confessions are indisputably damning evidence. Arizona v. Fulminante, 499 U.S. 279,

296, 111 S. Ct. 1246, 113 L. Ed.2d 302 (1991). The State had little other evidence linking

Appellant to the murders. The wrongful admission of the statement did not constitute harmless

error.

III. The trial court erred when it failed to grant Appellant relief or an evidentiary hearing

on these constitutional violations.

The Court of Appeals did not pass on this portion of the trial court ruling because it held

that the trial court lacked jurisdiction to address the substantive issues contained in the post-

conviction petition. State v. Hughbanks, 1St Dist. No. C-120351 (March 6, 2013 Judgment Entry),

p. 3.

Appellant raised these constitutional violations concerning the admission of his so called

confession in the first ground for relief in his post-conviction petition. [T.d. 255, First Ground for

Relief, pp. 12-15]. The trial court correctly found that Appellant had raised this issue on direct

appeal. [T.d. 275, pp. 2-31. However the trial court failed to account for the fact that Appellant

had supported his second post-conviction petition with evidence that he was only able to access

in the discovery in the federal habeas proceedings. See Assignment of Error No. IV, pp. 14-16

supra. When a post-conviction petitioner supports a ground for relief with exhibit(s) that could

not have been previously placed into the record, the ground for relief is not subject to the bar of

res judicata . State v. Smith, 17 Ohio St. 3d 98, 101, n. 1, 477 N.E.2d 1128 (1985); State v. Keith,
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79 Ohio St. 3d 514, 537, 684 N.E.2d 47 (1997).2 Even if Appellant did not meet the standard for

granting relief, he satisfied the standard to be entitled to factual develop including an evidentiary

hearing.

This Court should accept Appellant's discretionary appeal on this constitutional violation.

Proposition of Law No. II

A defendant's right to due process is violated when the state
fails to disclose to the defendant favorable material evidence
that it has in its possession. Fourteenth Amendment

A state violates a defendant's right to due process when it withholds favorable evidence

that is material to a defendant's guilt or punishment. Brady v. Maryland, 373 U.S. 83, 87, 83 S.

Ct. 1194, 10 L. Ed.2d 215 (1963). A defendant asserting a Brady claim must satisfy three

requirements: first, that "[t]he evidence at issue must be favorable to the accused"; second, that

the "evidence must have been suppressed by the State"; and third, "prejudice must have ensued."

Strickler v. Greens, 527 U.S. 263, 281-282, 119 S. Ct. 1936, 144 L. Ed.2d 286 (1999). The

prosecution's duty to disclose evidence extends to exculpatory and impeachment evidence.

United States v. Bagley, 473 U.S. 667, 676-677, 105 S. Ct. 3375, 87 L.Ed.2d 481 (1985). A

criminal defendant is not required to demand favorable evidence before trial; instead, the

prosecution has an "affirmative duty" to disclose any such evidence "regardless of request."

Kyles v. Whitley, 514 U.S. 419, 432-433, 115 S. Ct. 1555, 131 L. Ed.2d 490 (1995). And the rule

of Brady encompasses evidence "known only to police investigators and not to the prosecutor,"

2Appellant filed the relevant federal habeas discovery documents with his petition. [T.d. 256]. To
facilitate the access to those documents, he later separately filed them with the trial court.
Springfield Township police records [T.d. 271], Hamilton County Prosecutor's records [T.d.
272], Patrick Kemper deposition [T.d 268], William Hillard deposition [T.d. 263]. Steve Wenke

deposition [T.d. 267] and William Fletcher deposition [T.d. 270].
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Id. at 438, and applies "irrespective of the good faith or bad faith of the prosecution," Brady, 373

U.S. at 87.

A. The State Suppressed the Evidence in Question

Appellant, in his post-conviction petition, set forth the history of his discovery of the

documents that he asserted the State had suppressed. [T.d. 255, p. 14]. In its motion to dismiss,

the State did not challenge Appellant's assertion that the documents in question had been

suppressed. [T.d. 259, pp. 10-19]. In his response to dismiss, Appellant further detailed the

manner in which the documents had been initially accessed in the federal discovery. [T.d. 262,

Exhibit 1, ¶¶ 5-8].

B. The Suppressed Evidence Was Favorable

The evidence that the State suppressed can be separated into six categories. Appellant so

divided the evidence in the court below, placing the various groups in different grounds for

relief.

1. The State suppressed evidence that impeached the State's theory. Fifth Ground for

Relief

The State developed evidence that the Mrs. Leeman knew the assailant. [T.d. 271, p.

629]. The victims did not know Appellant. See T.d. 260, pp. 99-100.

The State proceeded at trial on the theory that the assailant entered the residence to

commit a theft offense. [T.p. 823-26, 839-40, 1028]. The state suppressed evidence that crime

scene was not consistent with a theft. [T.d. 271, pp. 629, 1024-42, 1043-61, 1036, 1042, 1055,

1051, 1087]. See T.d. 260, pp. 100-102.

The state proceeded on a theory that the assailant had already entered the residence when

the victims returned. [T.p. 823, 825]. The suppressed evidence reflected otherwise. [T.d. 268, pp.

17, 39; T.d. 271, pp. 52, 1079]. See T.d. 260, pp. 102-102
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2. The State
suppNessed evidence that impeached the State's witnesses (Sixth Ground for

Relie,f)

State's witness, Leonard Leeman testified that the assailant had taken Mrs. Leeman's

jewelry. [T.p. 847-48, 852]. The State suppressed evidence that only a wallet was taken. [T.d.

271, p. 60]. The same witness also testified that Appellant's detailed description of the interior

of the residence accurately matched the interior of the residence. [T.p. 855, 857]. This was not

correct. See T.d. 260, p. 104.

State's witness, Detective Patrick Kemper testified that no trace evidence was recovered

from the crime scene [T.p. 904]. This was incorrect. [T.d. 263, pp. 19-20, 48, 90; T.d. 268. p. 42;

T.d. 270, p. 21; T.d. 271, pp. 52, 520, 1086]. Detective Kemper testified that Appellant's

description of the interior of the residence accurately matched the interior of the Leeman

residence. This was also incorrect. [T.d. p. 260. pp. 105-106]. Detective Kemper testified that

Appellant accurately described the murder weapon and fatal wounds. Again this was incorrect.

[Id. at pp. 106-107].

3. The State
suppressed evidence concerning Burt Leeman. (Seventh Claim for Reliej)

The victim's son, Burt Leeman, had mental problems. [T.d. 271, p. 632]. He had a

financial motive to commit the offense. [Id.]. He was extremely calm when notified of the

murder. [Id.
at p. 629]. He manipulated the investigation including the polygraphs. [Id. at pp.

65, 300, 630, 631]. Mr. Leeman's wallet which contained his credit cards was taken in the

burglary. [Id. at 630]. A female with inside information used the victim's credit cards. [Id. at pp.

20, 63-65, 1088]. Burt Leeman's wife worked for Mastercard. [Id. at 631]. The credit cards

were no longer used after the investigating officers told Burt Leeman and his brother that they

were suspects. [Id.
at 631, 634]. The fatal wounds were consistent with a family member having

committed the offense. [Id. at pp. 629, 1085, 1087]. The investigating officers had compiled a
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list of thirty-one points that supported the conclusion that Burt Leeman was the assailant. [Id. at

pp. 629-30]. See T.d. 260, pp. 107-110.

4. The State suppressed evidence of other suspects. (Eight Ground for Reliej)

Douglas Hayes, it was reported, had confessed to committing the murders. [T.d. 271, pp.

464-67, 700-01]. It was also reported that Stacey Grisby had confessed to committing the

murders. [Id. at 1110]. George Wambsganz had been involved in an altercation with a man and a

woman that resulted in him being covered with blood. [Id. at p. 1110]. Michael Hensley was

treated for stab wounds at Provident Hospital at about the time of the murders. [Id. at 59].

Hensley gave conflicting statements as to the wounds [Id. at 59, 190] and he later fled the area.

[Icl. at 59]. The prosecutors, in the course of the investigation, obtained photographs and

fingerprints from a series of juveniles concerning the murders. [Id. at 455-49]. To obtain

permission from the juvenile court, the prosecutors had to have demonstrated probable cause that

the each of the juveniles were involved in the murders. R.C. 2151.31.3 See T.d. 260, pp. 111-

113.

5. The State suppressed the results of the trace analysis. (Ninth Ground foN Reliefi

The investigating officers found a number of palm and fingerprints at the scene. [T.d.

271, pp. 52, 657-59, 900, 1086]. The prints were used to eliminate suspects. [Id. at 355-358, 425-

428]. The prints eliminated Appellant as a suspect. [T.d. 268, p. 53]. See T.d. 260, p. 113

6. The State suppressed eyewitness statements. (Tenth GNound foN Reliej)

Appellant was Caucasian, 5'8" inches in height and was twenty-one years of the age at

the time of the murder. [T.d. 271, pp. 360, 361]. Jack Finn saw an African American male enter

the woods near the victim's residence. [Id. at p. 129]. Karen and Jerry Weedington saw a

teenager who was carrying a knife enter the woods approximately one hour prior to the murder.
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[Id. at p. 605-06]. Sue and Shirley Harry saw a teenage flee the woods after dark on the night of

the murder. [Id. at p. 119]. Between 9:00 and 9:15 Lee Suman witnessed a young Caucasian

male who was six feet six to six feet seven walk between his and the Leemans' residences. [Id. at

p. 551]. See T.d. 160, pp. 113-115

The State proceeded on the theory that the assailant fled on foot to a nearby school. [T.p.

861, 905]. Chris Raison saw an African American male covered with blood, flee the school at the

time of the murders. [T.d. 271, pp. 360, 361, 432]. Four individuals saw a car in the immediate

vicinity of the residence at the time of the murder. [Id. at pp. 42, 82, 84, 180]. Two individuals

saw a motorcycle enter and leave the residence. [Id. at pp. 85, 86, 89].

The investigating officers prepared two composite drawings. The first portrayed a

teenager from sixteen to eighteen years old. [Id. at p. 1120]. The second sketch portrayed an

individual who was forty to forty-five years of age, 6'2" tall and weighing one-hundred-ninety

pounds. [Id. at pp. 839, 840]. A psychic prepared a composite sketch that matched the

appearance of one of the decedents' sons. [Id. at pp. 638-39, 815].

III. The Suppressed Evidence Was Material.

The suppressed evidence calls into question Appellant's confession, the state's theory of

the case, the State's opening statement, the testimony of the State's witness, and the State's

closing argument. Appellant's confession was often inconsistent and contradicted by the physical

evidence developed during the investigation. See Assignment of Error No. V, pp. 18-19, supra.

The law enforcement officers tentatively concluded that the assailant 1) knew the victims, 2) was

not a burglar, and 3) entered the residence after the victims returned home. The suppressed

evidence not only calls into question the state's theory, but offers an alternative suspect, Burt

Leeman, whose profile and actions are consistent with the results of the ten year investigation.
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There is a reasonable probability that had the prosecution met their constitutionally imposed duty

of disclosure, the outcome of the trial and or sentencing phases would have been different.

IV. The trial court erred when it failed to grant Appellant relief or an evidentiary hearing

on this constitutional violation.

The Court of Appeals did not pass on this portion of the trial court ruling because it held

that the trial court lacked jurisdiction to address the substantive issues contained in the post-

conviction petition. State v. Hughbanks, l st Dist. No. C-1203 51 (March 6, 2013 Judgment Entry),

p. 3.

The trial court was correct when it concluded that Appellant had raised a Brady issue in

his first post-conviction petition. [T.d. 275, pp. 5-7, 9-11]. However, the trial court failed to

acknowledge that Appellant supported his second post-conviction petition with documents and

depositions that had initially become available to him in the federal discovery after the first state

post-conviction proceedings had been completed. When a post-conviction petitioner supports a

ground for relief with exhibits that were not and could not have been previously placed into the

record in a prior appellate/post-conviction proceeding, the ground for relief is not subject to the

bar of res judicata bar. State v. Smith (1985), 17 Ohio St. 3d 98, 101, n. 1, 477 N.E.2d 1128

(1985); State v. Keith, 79 Ohio St. 3d 514, 537, 684 N.E.2d 47 (1997). Even if Appellant did not

meet the standard for granting relief, he satisfied the standard to be entitled to factual develop

including an evidentiary hearing.

This Court should accept Appellant's discretionary appeal as to this constitutional

violation.
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Proposition of Law No. III

The State's knowing use of false or inaccurate testimony and
argument to obtain convictions and death sentences violate the
right to due process. Fourteenth Amendments

A conviction obtained by the knowing use of perjured testimony is fundamentally unfair.

United States v. Agurs, 427 U.S. 97, 103 96 S. Ct. 2392, 49 L. Ed.2d 342 (1976). False argument

from the prosecution also invokes due process's traditional abhorrence of the use of falsehoods

to secure a conviction. Napue v. Illinois, 360 U.S. 264, 269 79 S. Ct. 1173, 3 L. Ed.2d 1217

(1959).

In this case the prosecutors engaged in argument to the jury that they knew to be false.

The prosecutors claimed that the assailant 1) did not know the victims, 2) entered the decedents'

residence while they were not home, 3) with the intent to commit a theft offense, and 4) killed

the victims when they surprised him upon their return to their residence. The prosecutors

possessed evidence that contradicted all four elements of their theory. See Proposition of Law

No. II, supra. The prosecution knowingly employed the false testimony of Burt Leeman and

Detective Kemper to obtain a conviction. Id. The prosecution at no time corrected its misleading

statements and the testimony of its witnesses. There is a reasonable likelihood that the jury

verdicts would have been different if the prosecution had not adduced false testimony and made

false argument. Agars, 427 U.S. at 103.

Appellant raised this issue in the Twelfth Ground for Relief in his post-conviction

petition. [T.d. 255, Twelfth Ground for Relief, pp. 36-38]. The Court of Appeals did not pass on

this portion of the trial court ruling because it held that the trial court lacked jurisdiction to
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address the substantive issues contained in the post-conviction petition. State v. Hughbanks,
lst

Dist. No. C-120351 (March 6, 2013 Judgment Entry), p. 3

The trial court was correct when it concluded that Appellant had raised this issue on

direct appeal. [T.d. 275, p. 11]. However, the trial court did not acknowledge that Appellant

supported this ground for relief with documents that were initially provided to him in the federal

discovery. The bar of res judicata is therefore applicable. State v. Smith (1985), 17 Ohio St. 3d

98, 101, n. 1, 477 N.E.2d 1128 (1985).

This Court should accept Appellant's discretionary appeal as to this constitutional

violation.

Proposition of Law No. IV

The right to effective assistance of counsel includes reasonable
performance in the: 1) investigation, 2) challenges to the
indictment, 3) challenges to the admission of the defendant's
inculpatory statements, 4) selection of the jury, 5) opening
statement, 6) cross examination, 7) challenges to the State's
case, 8) identification of other suspects, and 9) closing
argument. Sixth and Fourteenth Amendments

A criminal defendant has the right to effective assistance of counsel. McMann v.

Richardson, 397 U.S. 759, 771, 90S. Ct. 1441, 25 L. Ed. 2d 763 (1970). The courts apply a

two-part test in determining ineffectiveness claims. Strickland v. Washington, 466 U.S. 668, 687,

104 S. Ct. 2052, 89 L. Ed.2d 674. A defendant must show that "counsel's representation fell

below an objective standard of reasonableness." Id. at 688. A defendant must also show that the

deficient performance prejudiced the defendant, ie. deprived him of a fair trial. Id.

1. Defense counsel performed deficiently

A. Defense counsel failed to conduct a reasonable investigation
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To protect an accused's constitutional rights, defense counsel must conduct a reasonable

pretrial investigation. Sims v. Livesay, 970 F.2d 1575, 1580 (6th Cir. 1992). Counsel has a duty

to investigate all lines of defense or reasonably decide that a particular investigation is not

necessary. Strickland, 466 U.S. at 691. To the extent that the evidence that Appellant asserts that

the State suppressed was available to counsel if they had conducted a reasonable investigation,

then counsel's performance was deficient with respect to the investigation that they conducted.

See Proposition of Law No. II. Supra.

B. Defense counsel failed to challenge the indictment.

Debbie Mahaffey was the foreperson for the grand jury, which capitally indicted

Appellant. [T.d. 262, Exhibits 12 and 35]. Ms. Mahaffey is a Caucasian female.
[Id. at Exhibit

36].

Between 1982 and 1998, there were 87 grand juries in Hamilton County that returned a

total of 134 capital indictments. [Id. at Exhibit 37]. Only four African American served as

forepersons on these 87 grand juries. [Id. ] There should have been eighteen or nineteen African

American forepersons during this time period. [Id. at ¶ 3]. This under representation is

statistically significant. [Id.]. The Hamilton County foreperson selection procedure also resulted

in an underrepresentation of women as grand jury forepersons. [Id. at ¶ 3].

C. Defense counsel performed unreasonably with respect to the suppression of

Appellant's Inculpatory statement.

Defense counsel filed a motion to suppress. [T.d. 262, Exhibit 38]. Counsel, however,

failed to raise all the relevant aspects of the suppression issue and the facts supporting the same.

Defense counsel raised a voluntariness issue but failed but failed to support it by citation

to the interrogating officers use of leading questions and the number of answers that Appellant

gave the were inconsistent with the evidence. See Proposition of Law No. I, supra. Defense
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counsel did not assert that 1) Appellant had requested that all questioning ceased. 2) the

interrogating officers had not fully advised Appellant of his Miranda rights and 3) the Arizona

courts had not appointed counsel for Appellant within forty-eight hours of his arrest in Phoenix.

Riverside County, Calif. v. McLaughlin, 500 U.S. 44, 56 111 S. Ct. 1661, 114 L. Ed.2d 49

(1991). Finally defense counsel failed to support the motion to suppress with the testimony of an

expert concerning Appellant's mental health issues as they related to his ability to intelligently

waive constitution rights. Assignment of Error No. I, p. 18, supra.

D. Defense counsel deficiently conducted voir dire.

Defense counsel asked most prospective jurors only vague questions concerning

psychiatric testimony. [T.p. 285, 315-16, 350, 367, 429, 449, 471, 510, 558, 605-06, 637, 670,

701, 767, 752, 732] and sporadically asked questions concerning the mitigating factor of youth.

[T.p. 238, 286, 449, 510, 618, 637, 791, 752]. Instead of asking about mitigating factors, counsel

mounted personal attacks against Appellant. [T.p. 239-240; 277-290; 309; 325-326; 336-337;

346-349; 362-364; 366; 379-381; 384; 391; 427; 448-450; 469-470; 479; 482; 496; 508; 511;

526; 543-544; 546; 548; 556-557; 559; 576-577; 578-579; 588-589; 604-605; 616-619; 634-635;

654-655; 668-669; 703-704; 720; 730; 733-734; 748-751; 770-771; 840-843].

Defense counsel did not challenge for cause Prospective Juror Betsy Boyd who indicated

that she could not fairly consider a sentence of less than death and/or mitigating evidence. [T.p.

534-549].

E. Defense Counsel Performed Deficiently In Opening Statement.

Defense counsel conceded Appellant's guilt in the opening statement. [T.p. 845].

However, defense counsel went beyond confessing guilt; he informed the jury fourteen times that

Appellant's entire life was a lie. [T.p: 841-45].
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F. Defense counsel performed deficiently in cross examination.

Detective Kemper testified for the state that the criminalists were not able to recover any

trace evidence from the residence for purposes of identifying the assailant. [Id. ]. Defense counsel

on cross examination failed to cross examine Detective Kemper concerning this incorrect

testimony. See Proposition of Law No. II, supra. The criminalists recovered prints that

eliminated Appellant as a suspect.

Defense counsel permitted Detective Kemper and Investigator John Jay to testify as that

Appellant had confessed to his father and brother. [T.p. 912-914, 927-932]. The brother and

father have not provided affidavits regarding Appellant's statements.

Leonard Leeman ("Leonard"), one of the decedent's sons, testified concerning his

mother's jewelry and rendered an opinion that the interior of the victims' residence was

consistent with the description that Appellant provided in his inculpatory statement. [T.p. 850-

864]. Defense failed to call to the jury's attention the evidence contradicted this testimony. See

Proposition of Law No. II pp. 24-15, supra.

Officer Millstone and Detective Filippelli testified concerning the inculpatory statement

that they obtained from Appellant. [T.p. 934-940; 945-954]. Defense counsel on cross

examination did not address the officers' extensive knowledge of the murders, their direct

examination to the contrary and their use of leading questions to suggest or inform Appellant of

the answers that they wanted him to give. See Proposition of Law No. I, supra. Finally, defense

counsel did not develop on cross examination the fact that Appellant's answers were often

inconsistent with the evidence. Id.
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G. Defense counsel deficiently failed to challenge the State's case.

The prosecutor told the jury in opening statement that when the victims arrived home,

they encountered an unknown individual who had earlier entered the residence for purposes of

committing a theft offense. [T.p. 822-830]. This theory is inaccurate given the information

obtained during the federal discovery. See Proposition of Law No. II, supra.

H. Defense counsel deficiently failed to identify the other suspects.

Defense counsel could have offered the jury an alternative suspect, Burt Leeman

("Burt"), one of the decedent's other sons. See Proposition of Law No. I supra. In addition, there

were other suspects which defense counsel should have brought to the attention of the jury. Id. at

p. 26.

1. Defense Counsel Performed Deficiently In Closing Argument.

Defense counsel's closing argument consisted of one page and three lines. [T.p. 1037-

38]. In that one page and three lines defense counsel told the jury three times that he expected the

jury to return a guilty verdict.

II. Defense Counsel's Deficient Performance Prejudiced Appellant.

The fact that Appellant made an inculpatory statement to the investigating officers did

not preclude counsel from pursing a defense that offered another suspect. [T.d. 267, pp. 35, 40-

41]. Defense counsel have tentatively concluded that much of the suppressed information would

have been helpful or at least important to pursue. [Id. at pp. 96-101]. Defense counsel may have

challenged Appellant's statement in the trial phase (employed a false confession expert) if they

had a legitimate additional suspect to offer the jury. [Id. at 108-111; 113].
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There is a reasonable probability that counsel's deficient performance affected the

verdicts in the trial phase. Wiggins v. Smith,
539 U.S. 510, 534, 123 S. Ct. 2524, 156 L.Ed2d.

471 (2003).

III. The trial court erred when it failed to grant Appellant relief or an evidentiary hearing

on this constitutional violation.

The Court of Appeals did not pass on this portion of the trial court ruling because it held

that the trial court lacked jurisdiction to address the substantive issues contained in the post-

conviction petition. State v. Hughbanks,
1St Dist. No. C-120351 (March 6, 2013 Judgment Entry),

p. 3

Appellant raised this constitutional violation in the Thirteenth and Fourteenth Grounds

for Relief in his post-conviction petition of counsel. [T.d. 255, Thirteenth and Fourteenth

Grounds for Relief, pp .
38-441. The trial court was correct when it concluded that Appellant had

raised this issue on direct appeal. [T.d. 275, p. 121. However, the trial court did not account for

the fact that Appellant supported these two grounds with exhibits developed in the federal

discovery. Even if Appellant did not meet the standard for granting relief, he satisfied the

standard to be entitled to factual develop including an evidentiary hearing.

This Court should accept Appellant's discretionary appeal as to this constitutional

violation.

Proposition of Law No. V

A trial court must excuse those prospective jurors who prior
life experiences or views on capital punishment preclude them
from fairly and impartially considering guilt and punishment.

Sixth and Fourteenth Amendments.

The Constitution guarantees a defendant a fair trial by a panel of impartial, indifferent

jurors. Turner v. Louisiana,
379 U.S. 466, 47285 S. Ct. 546, 13 L. Ed.2d 424 (1965). A juror

22



whose evaluation of the evidence is likely to be jaundiced by prejudgment cannot be impartial.

See Reynolds v. United States, 98 U.S. 145, 146, 25 L. Ed 244 (1878). Mr. Allen could not be

fair and impartial.

Prospective Juror Samuel Allen had "a very close friend," who was killed "around" 1980

[T.p. 486-487]. Mr. Lane's death "had an effect on a whole lot of kids at that time." [T.p. 487].

When asked if this would affect his ability to sit on the jury in the present case, Mr. Allen

responded that his serving on the jury "would represent him [Darrell Lane] in a way that he

would be respected." [T.p. 495].

Prospective juror Ms. Van Nuis stated that she started with a predisposition in favor of

the death penalty. [T.p. 373-74, 381, 382, 387]. She later admitted that "I would try to be fair, but

I would probably as I said, I would probably indicate ... lean toward the [death] penalty." [T.p.

385]. Jurors who would automatically impose the death penalty should not serve on a sentencing

jury. Ross v. Oklahoma, 487 U.S. 81, 83, 108 S. Ct. 2273, 101 L. Ed.2d 80 (1988).

Appellant raised this issue in his post-conviction petition. [T.d. 255, Second Ground for

Relief, pp. 15-18].To the extent that prior collateral counsel could have raised this issue in the

state courts; counsel was ineffective. Martinez v. Ryan, 132 S. Ct. 1309, 1316, 182 L, Ed.2d 272

(2012). This Court should also reach the merits of this issue because Appellant is factually

innocent of both capital murder and the death penalty. Schlup v. Delo, 513 U.S. 298, 324, 327-

29, 115 S. Ct. 851 (1995)

This Court should accept Appellant's discretionary appeal on this constitutional violation.

23



Proposition of Law No. VI

A trial court cannot close a criminal trial to the public absent
findings concerning the need for closure and the alternatives to
closure. First, Fifth, Sixth, and Fourteenth Amendments.

The trial court ordered that the courtroom doors be closed during both the trial and

mitigation jury charges. [T.p. 1038-1039, 1479]. The court's orders violated Appellant's right to

a public trial. "In all criminal prosecutions, the accused shall enjoy the right to a speedy and

public trial." Gannett Co., Inc. v. DePasquale, 443 U.S. 368, 379-81, 99 S. Ct. 2898, 61 L. Ed.2d

608 (1979); Waller v. Georgia, 467 U.S. 39, 46, 104 S. Ct. 2210, 81 L. Ed.2d 31 (1984). The

right of access to criminal proceedings plays a significant structural role in the functioning of the

entire judicial process. Globe Newspapers Superior Court, 457 U.S. 596, 606, 102 S. Ct. 2613,

73 L.2d 248 (1982).

Appellant raised this constitutional violation in this Third Ground for Relief in his post-

conviction. [T.d. 255, Third Ground for Relief, pp. 18-19]. To the extent that prior collateral

counsel could have raised this issue in the state courts, then counsel was ineffective. Martinez v.

Ryan, 132 S. Ct. 1309, 1316, 182 L, Ed. 2d 272 (2012). This Court should also reach the issue

because Appellant is factually innocent of both capital murder and the death penalty. Schlup v.

Delo, 513 U.S. 298, 324, 327, 115 S. Ct. 851 (1995)

This Court should accept Appellant's discretionary appeal as to this constitutional

violation.
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Proposition of Law No. VII

A trial court must provide a post-conviction petitioner the
opportunity to conduct discovery pursuant to the Ohio Civil
Rules prior to ruling on a state's dispositive motion. Eighth
and Fourteenth Amendments To The United States
Constitution; Ohio R. Civ. P. 56.

On November 4, 2010, Appellant filed a motion for leave of court to conduct discovery.

[T.d. 265]. On November 19, 2010, the State filed its response in which it opposed Appellant's

motion. [T.d. 269]. The trial court, when it denied Appellant's post-conviction petition, did not

rule on the discovery motion. [T.d. 275]. The denial of the post-conviction petition constituted an

implicit denial of the outstanding motion for discovery. State v. Bies, lst Dist. No. C-020302,

2003-Ohio-442, ¶ 9, n. 1.

1. Appellant's discovery requests were tailored to access only relevant information.

If the trial court had permitted discovery to go forward, Appellant could have factually

developed the following information:

First Ground for Relief

Appellant asserted that trial court violated his rights by admitting his custodial

statements. [T.d. 255, pp. 12-15]. He based that assertion on the following: 1) he had not been

properly advised of his Miranda rights, 2) he had not knowingly and intelligently waived his

rights 3) the officers had not honored his right to counsel, and 4) his statement was involuntary.

[Id.]. If the trial court had granted discovery on this issue, Appellant could have developed facts

concerning:

• His September 10, 1997 statement in which he informed the officers that
they he no longer wanted to be interrogated,
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• The telephone calls that members of the Cincinnati Police Department
made to Appellant between September 10 and 16, 1997,

• The telephone calls between members of the Hamilton County Prosecutor
and Sheriffs Offices and Tucson Detective Fillippelli and Officer

Millstone between September 10 and 16, 1997.

These were relevant issues, given the allegations contained in the post-conviction

petition. [T.d. 255, pp. 12-15].

Fifth through Eleventh Grounds for Relief

Appellant asserted that the State suppressed evidence that was material to his convictions

and death sentences. [T.d. 255. pp. 20-36]. The prosecution has a constitutional obligation to

disclose evidence favorable to the accused. Brady v. Maryland, 373 U.S. 83, 86, 83 S.Ct. 1194,

10 L. Ed.2d 215 (1963). If the trial court had granted Appellant leave to conduct discovery, he

could have factually developed the following issues:

• The identity and contents of all documents generated by the law enforcement
agencies during their investigation of the Leman homicides

• The information that the trial prosecutors provided to defense counsel during prior

to trial.

Twelfth Ground for Relief

Appellant asserted that he State knowingly employed false testimony and argument to

obtain Appellant's convictions for capital murder and death sentences. [Td. 255. pp. 36-38]. A

conviction obtained by the knowing use of perjured testimony is fundamentally unfair. Napue v.

Illinois, 360 U.S. 264, 269, 79 S.Ct. 1173, 3 L. Ed.2d 1217 (1959). If the trial court had granted

discovery, Appellant could have developed the following factual issues:

• The falsity of the testimony of Burt Leeman and Detective Patrick Kemper

• The knowledge of the prosecutors at the time of trial concerning the
inaccurate testimony of Leeman and Kemper
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Thirteenth and Fourteenth Grounds for Relief

erformed deficiently in the trial phase of the
Appellant asserted that trial counsel p

s. T.d. 255, pp. 38-441.
Strickland v. Washington,

466 U.S. 668, 687, 104 S.Ct. 2052,

proceedmg [

80 L. Ed. 674 (1984). If the trial court had granted leave to conduct discovery, Appellant could

have factually developed the following issues:

• The scope of the investigation conducted by the two investigators who

worked on the case,

. Counsel's failure to contest the composition of the grand jury,

. Counsel's failure to adequately develop the facts and constitutional issues

surrounding Appellant's custodial statements,

. Counsels' failures to reasonably cross examine the State's witnesses.

H. Appellant pled sufficient facts to warrant discovery.
he is

Once a post-conviction petitioner attaches sufficient documents to his petition,

entitled to conduct discovery pursuant to the Ohio Civil Rules.
State v. Smith, 30 Ohio App.3d

140 506 N.E.2d 1205 (1986). This Court has reached the same conclusion.
State v.

138, ,

Leonard,
157 Ohio App.3d 653, 2004-Ohio-3323, ¶ 10. Appellant submitted sufficient

documentation with his post-conviction petition to be afforded discovery.

M. Due Process entitled Appellant to conduct the limited discovery requested.

When a state establishes a program or procedure, the state must operate that program or

within the confines of the due process clause of the Fourteenth Amendment.
Goldberg

procedure

v. Kelly,
397 U.S. 254, 26290 S. Ct. 1011, 25 L. Ed.2d 287 (1970). This requirement extends to

iew rocedures. Evitts v. Lucey,
469 US. 387, 393, 105 S.Ct. 830, 83 L. Ed.2d 821

appellate rev p
er in a ost-conviction proceeding has the initial burden of submitting

(1985). A petition P

n de hors
the record to demonstrate that a hearing is warranted.

State v. Kapper, 5

documentatio
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Ohio St.3d 36, 38, 448 N.E.2d 823 (1983). If the petitioner fails to meet this burden, the petition

is subject to summary dismissal. State v. Milanovich, 42 Ohio St.2d 46, 51, 325 N.E.2d 540

(1975). The State, consistent with the Due Process Clause of the Fourteenth Amendment, cannot

place this initial evidentiary burden upon a petitioner and subsequently deny him a meaningful

opportunity to meet that burden.

IV. This discovery issue arises in almost all capital post-conviction cases.

Neither the trial court, nor court of appeals addressed this issue. Death sentenced

petitioners typically request discovery in capital cases. Those requests are always denied, unless

the court awards the petitioner an evidentiary hearing. Since trial courts deny most petitioners an

evidentiary hearing, they also deny most petitioners discovery.

This case exemplifies the impact of a trial court's denial of discovery. The post-

conviction petitioner completes the entire post-conviction process and then seeks federal habeas

relief. The federal court often grants the petitioner leave to conduct discovery. The federal courts

in most cases can no longer consider evidence not presented to the state courts. If the petitioner

develops substantial evidence supporting the claims raised in the federal discovery, the federal

court in its discretion must hold the proceedings before it abeyance to permit the petitioner to

again seek post-conviction review if the federal court is to consider the evidence developed in

the federal discovery.

This scenario is in fact what occurred in this case. Appellant developed significant

evidence in the federal discovery. Those proceedings are now on hold while Appellant again

pursues post-conviction relief. The necessary review required in this case would have been much

quicker if the trial court had granted discovery in the first instance. Such a ruling would have

achieved a much more reliable result. If the federal court had not granted discovery, Appellant
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would have been most likely executed without the evidence supporting his most recent petition

seeing the light of day.

This Court should accept Appellant's discretionary appeal as to this Proposition of Law.

Proposition of Law No. VIII

A trial court in a post-conviction proceeding, prior to

considering a dispositive motion filed by the State, must

provide an indigent petitioner with adequate funding to retain

all reasonable and necessary experts. Fifth, Sixth, Eighth and

Fourteenth Amendments.

On November 2, 2010, Appellant filed a motion requesting that the trial court authorize

funding for him to retain the experts. [T.d. 264, pp. 3-9]. On November 19, 2010, the state filed

its response opposing the motion. [T.d. 269]. When the court dismissed Appellant's petition, it

did not rule on his motion for funding. [T.d. 275]. The trial court's denial of the petition

constituted an implicit denial of the motion for discovery. State v. Bies, 1St Dist. No. C-020302,

2003-Ohio-442, ¶ 9, n. 1.

1. Appellant requested funding for reasonable and necessary experts.

Appellant, in his motion requested that the trial court authorize funding for him to retain a

forensic psychologist and a legal expert. [T.d. 264, pp. 3-9]. Appellant will separately address

each request.

A. A forensic psychologist

Appellant asserted that his September 16, 1997 custodial statement to the Tucson Police

was not voluntary and obtained in violation of his Miranda rights. [T.d. 259, pp. 12-15].

Appellant also asserted that trial counsel performed deficiently at the motion to suppress hearing

because then did not present the testimony from a mental health expert. [Id. at pp. 39-40].
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Appellant's mental condition is a critical component of these two grounds for Relief.

Appellant suffers from three mental illnesses: bipolar disorder, post-traumatic stress disorder,

and substance abuse. [T.p. 1113, 1116, T.d. 262, Exhibit 2]. It is likely that he also suffers from

significant brain impairment that affects his cognitive processes, emotions, and reasoning ability.

[T.p. 1113].

The Officers interrogated Appellant for a period of four hours during which he

continually equivocated between denying, admitting, and claiming lack of memory as to the

homicides. The inculpatory portions of his statement are for the most part inconsistent with the

results of the police investigation. [T.d. 260, pp. 47-52].

Defense counsel at the evidentiary hearing did not call a mental health expert who could

have explained the effect of the overreaching by the interrogating officers on Appellant's limited

mental faculties. A qualified mental expert could have also addressed Appellant's mental

infirmities as they impacted upon his inability to make a voluntary, knowing, and intelligent

waiver of his constitutional rights.

B. An attorney versed in the prevailing norms for defense counsel in capital cases.

Appellant asserted that the two attorneys who represented him at trial did not provide

him with effective assistance of counsel. [T.d. 255, pp. 38-41, 41-44]. Appellant's claim can be

analogized to a legal malpractice claim. Expert testimony is generally required in a malpractice

action to establish professional standards of practice.
Mclnnis v. Hyatt Legal Clinics, 10 Ohio St.

3d 112, 113, 461 N.E.2d 1295 (1984). There are a prevailing norms for the trial of a capital case.

National Legal Aid and Defender Association (1988),
Standards for the Appointment and

Performance of Counsel in Death Penalty Cases, Guideline 9.1 (Commentary). See also, C.P.

Ohio Sup. R. 20. Courts have received testimony from attorneys concerning the prevailing
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standards of practice. Demarest v. Price, 130 F.3d 922, 933 (10th Cir. 1997); Lewis v. Alexander,

11 F.3d 1349, 1351 (6th Cir. 1993).

II. The trial court had the authority to grant the two funding requests.

The Fourteenth Amendment entitles indigent persons to an adequate opportunity to

present their claims within the adversary system. This includes the right to court-appropriated

funding when the retention of experts is necessary. Britt v. North Carolina, 404 U.S. 226, 227,

92 S. Ct. 431, 30 L. Ed.2d 372 (1992). Likewise, the courts have recognized that a defendant

may not be denied access to the court due to his indigency status. Giffin v. Illinois, 351 U.S. 12,

18, 76 S. Ct. 585, 100 L. Ed. 891 (1956); Burns v. Ohio, 360 U.S. 252, 79 S Ct. 1164, 3 L.

Ed.2d 1209 (1959).

Trial courts in the State of Ohio have the authority to appoint experts during post-

conviction proceedings. State v. Lott, 97 Ohio St. 3d 303, 306, 2002-Ohio-6625 (2002) Similarly,

the Ohio Supreme Court provides for the appointment of experts in capital cases. Ohio C.P. Supt.

R. 20 IV(D)

III. Appellant sufficiently documented his claims to be entitled to the requested funding.

This Court has held that a petitioner is entitled to the benefit of appointed experts if his

petition and documentary evidence contain substantive grounds for relief. State v. Hughbanks,

159 Ohio App.3d 257, 2004-Ohio-6429, ¶ 16. Appellant's petition contained substantive grounds

for relief. See, Assignments of Error, Nos. V through IV, inf^a.IV

IV. The trial court's failure to authorized funding prejudiced Appellant.

A post-conviction petitioner has the burden of proof to demonstrate the violation of a

constitutional right. R.C. § 2953.21. The State, consistent with the Due Process Clause of the

Fourteenth Amendment cannot place this initial evidentiary burden upon a petitioner and
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subsequently deny him a meaningful opportunity to meet that burden by denying his access to

funding. Evitts v. Lucey, 469 US. 387, 401, 105 S. Ct. 830, 83 L. Ed.2d 821 (1985).

V. The denial of funding for experts is an issue in most capital post-conviction cases

Like the discovery issue, this denial of funding becomes an issue that follows the post-

conviction petitioner throughout the review process. Trial courts generally do not grant funding

during the post-conviction proceedings. The petitioner then raises the issue throughout his post-

conviction appeals. If the petitioner is fortunate enough to have one of the federal public

defender offices represent him in federal habeas, those offices will have the necessary resources

to provide the funding for experts that the state courts denied. If not, the federal district court has

the authority to provide funding for experts. If those experts provide substantial documentation

or opinions that support the habeas petitioner's claims, again in many cases, the federal

proceedings will be held in abeyance while the petitioner returns to state courts.

The state court's refusal of funding in many cases will not result in the petitioner being

denied funding. It will however, in many cases extend the review process by several years.

This Court should accept Appellant's discretionary appeal as to this proposition of law.

Proposition of Law No. IX

R.C. § 2953.23 violates the separation of powers, due course of

law and open courts provisions of the State and Federal

Constitutions. Article I, § 16, Article II, § 32 of the Ohio

Constitution, Fifth, Sixth, Eighth and Fourteenth

Amendments.

On July 28, 2010, the State moved to dismiss Appellant's post-conviction petition. [T.d.

259]. The State claimed that Appellant had failed to satisfy the criteria contained in R.C. §

2953.23. [Id.
at pp. 6-7]. On September 22, 2010, Appellant filed his response to the State's

motion to dismiss. [T.d. 260]. He asserted therein the R.C. § 2953.23 was unconstitutional.
[Id. at
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pp. 27-37]. The trial court, when it granted the State's motion to dismiss, did not rule on the

constitutionality of the statute. [T.d. 275]. It however, found that Appellant had failed to satisfy

the R.C. § 2953.23 statutory criteria as to each of the grounds for relief contained in his petition.

[Id. at pp. 2-13]. The trial court erred when it failed to declare the statute unconstitutional.

I. R.C. § 2953.23(A) does not create a set of mandatory conditions.

The trial court found that Appellant must meet the conditions contained in R.C. §

2953.23(A) for it to consider the merits of his pending petition. [T.d. 275, pp. 2-13]. R.C. §

2953.23(A) does not create a mandatory set of conditions that a post-conviction petitioner must

satisfy for the court to consider the merits of the petition. R.C. § 2953.23(A) provides:

(A) Whether a hearing is or is not held on a petition filed pursuant to section

2953.21 of the Revised Code, a court may not entertain a petition filed after the

expiration of the period prescribed in division (A) of that section or a second

petition or successive petitions for similar relief on behalf of a petitioner unless

both of the following apply. (emphasis added.)

The Legislature's use of the word "may" as opposed to the word "shall" demonstrates

that a trial court has discretion when deciding successor post-conviction petitions. Dorrian v.

Scioto Conservancy Dist., 27 Ohio St. 2d 102, 107, 271 N.E.2d 834 (1971). The trial court erred

when it held that lacked discretion to address the merits of Appellant's grounds for relief.

II. R.C. § 2953.23(A) Is Unconstitutional On Its Face.

R.C. § 2953.23(A)(1) violates the Supremacy Clause of the United States Constitution,

the doctrine of separation of powers, the "due course of law" and "open courts" provisions of

Section 16, Article I of the Ohio Constitution. For the reasons set forth below, the requirements

contained in R.C. § 2953.23(A) are unconstitutional on their face.

It is the right and duty of judicial tribunals to determine whether a legislative act drawn

into question in a suit pending before them violates the constitutions of the United States, and the
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State of Ohio. Cincinnati, Wilmington & Zanesville RR. Co. v. Clinton Cty. Commrs., 1 Ohio St

77, 1852 Ohio LEXIS 24, (1852), Syl. Para. 1. R.C. § 2953.23(A) violates the Supremacy Clause

of the United States Constitution, usurps the judicial power of Ohio Courts in violation of the

doctrine of separation of powers, and violates the "due course of law" and "open courts"

provisions of Section 16, Article I of the Ohio Constitution.

A. R.C. § 2953.23(A) Violates The Supremacy Clause.

The Supremacy Clause, Art. VI, cl. 2 of the United States Constitution, provides that "the

Laws of the United States ... shall be the supreme Law of the Land; the Judges in every State

shall be bound thereby." The Supremacy Clause dictates that federal law prevails over

competing state exercise of power unless the state law affords greater constitutional protections

than the federal law. State courts cannot refuse to apply federal law. Testa v. Katt, 330 U.S. 386,

389, 67 S.Ct. 810, 91 L. Ed. 967(1947). In effect, the federal courts' interpretation of the federal

constitution is part of the supreme law of the land.

R.C. § 2953.23(A)(2) is an attempt by the General Assembly to establish a judicial

standard of review for the granting of relief for violations of federal constitutional rights.

However, the federal courts have already determined the standards for an individual to obtain

relief when his constitutional rights have been violated by state actors. For example, when the

prosecutor knows or should have known that he was using false evidence, a petitioner to obtain

relief only has to establish that there is a reasonable likelihood that the false evidence could have

affected the outcome. United States v. Agurs, 427 U.S. 97, 103, 96 S.Ct. 2392, 49 L. Ed.2d 342

(1976).
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R.C. § 2953.23(A)(2) is a legislative enactment that subverts the binding precedent of the

United States Supreme Court for claims arising under the United States Constitution. It therefore

violates of the Supremacy Clause.

B. R.C. § 2953.23 (A) violates the separation of powers

A statute that violates the doctrine of separation of powers is unconstitutional. State, ex

rel OATL v. Sheward, 86 Ohio St.3d 451, 475, 715 N.E.2d 1062 (1999). The General Assembly

may not enact legislation that deprives a court of jurisdiction to enforce a constitutional right

because "[w]hat the constitution grants, no statute may take away." State ex rel. Hoel v. Brown,

105 Ohio St. 479, 138 N.E. 230 (1922) syllabus. In this case, the use of the terms "may not

entertain" in R.C § 2953.23(A) denotes the General Assembly's intention to deprive the state

courts of the opportunity to hear and remedy violations of constitutional rights.

C. R.C. § 2953.23(A)(2) violates the "Due Course Of Law" And "Open Courts"

provisions f Section 16, Article I Of The Ohio Constitution

There is no rational relationship between the discovery of a constitutional violation and

clear and convincing evidence that the person is not guilty of the offense of conviction. Nor is

there a rational relationship between the retroactive application of a newly recognized federal or

state right, and clear and convincing evidence that the person is not guilty of the offense of

conviction. The absence of such a rational relationship constitutes a violation of the Federal and

State Constitutional rights to due process and equal protection as guaranteed by the Fourteenth

Amendment to the United States Constitution and Article I, Section 16 of the Ohio Constitution.

The statute denies successive post-conviction petitioners their right to "due course of

law" and "open courts" because it conditions the right to obtaining relief for a constitutional

violation upon the establishment by clear and convincing evidence that, but for constitutional

error at trial, no reasonable fact-finder would have found the petitioner guilty of the offense of

35



conviction. The operative effect is that a convicted person must discover a constitutional

violation and successfully adjudicate the claim in his initial petition for post-conviction relief.

As a result, R.C. § 2953.23(A)(1) is arbitrary, unreasonable and denies Appellant his

rights under Section 16, Article I of the Ohio Constitution and the Fourteenth Amendment to the

federal Constitution.

III. R.C. § 2953.23(A) Is Unconstitutional As Applied To Appellant.

On September 21, 1995, Ohio Senate Bill 4 became effective and substantially rewrote

R.C. § 2953.21, Ohio's post-conviction statute. Specifically, R.C. § 2953.23(A), which deals

with the filing of successor post-conviction petitions, was substantively amended as follows:

(A) Whether a hearing is or is not held on a petition filed pursuant to section

2953.21 of the Revised Code, a court may not entertain a petition filed after the

expiration of the periQd prescribed in division (A) of that section or a second

petition or successive petitions for similar relief on behalf of a petitioner unless

both of the following apply:

(1) Either of the following applies:

(a) The petitioner shows that the petitioner was unavoidably prevented from

discovery of the facts upon which the petitioner must rely to present the claim for

relief.

(b) Subsequent to the period prescribed in division (A) (2) of section 2953.21

of the Revised Code or to the filing of an earlier petition, the United States

Supreme Court recognized a new federal or state right that applies retroactively

to persons in the petitioner's situation, and the petition asserts a claim based on

that right.

(2) The petitioner shows by clear and convincing evidence that, but for

constitutional error at trial, no reasonable factfinder would have found the

petitioner guilty of the offense of which the petitioner was convicted or, if the

claim challenges a sentence of death that, but for constitutional error at the

sentencing hearing, no reasonable fact finder would have found the petitioner

eligible for the death sentence.
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As applied to Appellant's s case, the statute ignores the complex and evolving body of

equitable principles established by judicial decisions. For example, Appellant's evidentiary

documents presented in support of his pending petition might not establish by clear and

convincing evidence that, but for constitutional error at trial, no reasonable fact-finder would

have found Appellant guilty of the capital murder or sentenced him to death. However, the

documents clearly establish a substantial violation of Appellant's rights as to render his

conviction and sentence void and/or voidable under the United States Constitution. See, R.C. §

2953.21(A)(l). Thus, under the federal standard of review, unencumbered by any need to show

that no jury would have convicted him, Appellant would be entitled to have his successive post-

conviction petition "entertained."

IV. The constitutionality of R.C. § 2953.23(A) is an issue in most successor capital post-

conviction cases

Because the standard contained in R.C. § 2953.23(A) is so high and difficult to meet,

capital post-conviction petitioners rarely can meet the standard regardless of the strength of their

claims. As result, the petitioners in successor cases repeatedly raise this issue. This Court has yet

to address the issue.

The post-conviction courts steadfast reliance on the R.C. § 2953.23(A) results in those

courts passing on the merits of most, if not all claims raised in successor petitions. The courts

should not consistently eschew their duty to review constitutional claims in capital cases. This is

especially true because most often the failure of petitioners to have previously raised the claims

is directly attributable to those courts having in prior proceedings denied the petitioners the

necessary resources (funds and factual development) to adequately identify the claims contained

in the successor petition. Often the petitioners will not be denied review of his claims contained

in his post-conviction petition. Instead, the review will simply be postponed until the petitioner
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returns to the federal court. Because the standards contained in R.C. 2953.23(A) are

constitutionally infirm for the reasons stated herein, the federal courts will not honor the default

findings made and affirmed by the trial and appellate courts of this state.

This Court should accept Appellant's discretionary appeal as to this proposition of law.

Proposition of Law No. X

A trial court is required to address the merits of the grounds
for relief contain in a second post-conviction petition if the
petitioner satisfies the criteria contained R.C. § 2953.23(A)(1)

Appellant had previously unsuccessfully sought post-conviction relief. See State v.

Hughbanks, Ham. C.P. No. B-970671 (May 8, 2001, Findings of Fact, Conclusions of Law and

Entry Dismissing Post-Conviction Petition), affirmed State v. Hughbanks, lst Dist. No. 010372,

2003-Ohio-187, jurisdiction denied State v. Hughbanks, 100 Ohio St.3d 1484, 2003-Ohio-5992.

On April 1, 2010, Appellant filed his second post-conviction. [T.d. 255]. Because it was

not his first petition, the Court of Appeals held that he was required to meet the requirements

contained in R.C. § 2953.23(A). The Court of Appeals erred when it held that Appellant had not

satisfied the statutory requirements.

1. Appellant's petition is dependent upon documents that he could not have previously

accessed with reasonable diligence.

A defendant to obtain a merits review of his grounds for relief must demonstrate that the

second petition is premised upon fact(s) that he could not have previously discovered with

reasonable diligence or a new rule of constitutional law that is to be retroactively applied. R.C. §

2953.23(A)(1). Appellant is proceeding on the former.

Appellant's filing of his second post-conviction was prompted by the documents that he

received in the federal discovery. He could not have previously accessed those documents. He

sought access to the documents in question in his first post-conviction case and the state courts
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denied his requests. State v. Hughbanks, 1St Dist. No. C-010372, 2003-Ohio-187, ¶ 63 juris

denied. State v. Hughbanks, 100 Ohio St.3d 1484, 2003-Ohio-5992.

After completing his direct and post-conviction appeals, Appellant sought federal habeas

relief. Hughbanks v. Hudson, S.D. Ohio Case No, 1:07-cv-I11. The Federal Court granted him

leave to conduct discovery. Hughbanks v. Hudson, S.D. Ohio 1:07-cv-111 (May 4, 2007

Decision and Order Granting Petitioner's Motion for Discovery). The Federal Court permitted

him to conduct records depositions of the Hamilton County Prosecutor's Office and the

Springfield Township Police Department. [Id. ]. The Court also granted him leave to conduct the

depositions of Pat Kemper of the Springfield Township Police Department and William Fletcher

of the Hamilton County Prosecutor's Office. After discovery was completed, the Federal Court

ordered the proceedings be held in abeyance to permit Appellant to return to state court.

Hughbanks v. Hudson, S.D. Ohio 1:07-cv-111 (Jan. 29, 2010 Decision and Order Granting

Petitioner's Motion to Stay Proceedings Pending Exhaustion).

On April 1, 2010, Appellant filed his second post-conviction petition in which he set

forth the history concerning the discovery of the documents supporting the second petition. [T.d.

255, p. 14]. In its motion to dismiss, the State did not claim that it had provided the documents

attached to the petition in discovery at or during trial. [T.d. 259]. In his response to the State's

motion to dismiss, undersigned counsel in an affidavit declared that the documents submitted in

supported of the petition where first obtained during the federal discovery. [T.d. 262, Exhibit A

¶¶ 5-8]. The discovery pleadings from the time of trial verify that Appellant did not receive the

documents supporting the April 1, 2010 post-conviction petition until the federal habeas

proceedings. [Id. at Exhibits 9, 16-34].
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Other federal habeas petitioners like Appellant have returned to state court to present the

documentation and other materials that were initially identified or accessed in the federal habeas

proceedings. In those cases, the courts have assumed that the petitioners met the first prong of

the test for successor petitions, but found that the petitioners could not satisfy the second prong

of the statute, that no reasonable juror would have found him guilty. State v. Gumm, Case Nos.

C-050647, C-050704, C-050752, 169 Ohio App.3d 650, 2006-Ohio-6451, ¶ 36; State v. Lawson,

12th Dist. No. CA2011-07-056, 2012-Ohio-548, ¶ 37.

Appellant could have earlier raised the grounds for relief contained in his 2010 petition in

his direct appeals and initial post-conviction proceedings.

II. No Reasonable Juror Would Have Convicted Appellant of Capital Murder and/or

Found Him Death Eligible But For The Constitutional Errors In The Petition.

The second prong with respect to the test for second petitions is whether any reasonable

fact finder would have found the post-conviction petitioner guilty of the offense for which he

was convicted or eligible for the death penalty. R.C. § 2953.23(A)(2). This necessarily involves

an assessment of the strength of each constitutional claim pled in the petition. Appellant has

addressed the merits of each ground for relief in Propositions of Law Nos. I through V, supra.

Appellant incorporates in herein in arguments analysis contained in Proposition of Law Nos. I

through V.

III. The lower courts erred when it found that Appellant had not met his burden of proof.

The Court of Appeals provided no analysis or review of any facts when it determined that

Appellant had failed to meet the requisite statutory criteria. State v. Hughbanks, tst Dist. No. C-

120351 (March 6, 2013 Judgment Entry), p. 3

On April 13, 2012, the trial court rendered its decision and entry denying the post-

conviction petition. [T.d. 275]. As to many of the grounds for relief, the trial court found "This
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Court does not have jurisdiction to consider this claim because Appellant has failed to meet the

prerequisites of a successive petition to vacate. [Id. at pp. 2-13]. The trial court did not state the

reasons that it had reached this conclusion. [Id.].

The trial court may have reached its conclusion based upon its findings that many of the

grounds for relief "could have been raised at trial and/or direct appeal and is barred by res

judicata. State v. Perry, supra." [T.d 275, pp. 2-13]. However, the trial court in reaching those

conclusions did not address the fact that Appellant had not received the documents supporting

the grounds until federal habeas. [T.d. 262, Exhibit 1, ¶¶ 5-8]. Appellant did raise many of the

grounds contained in the April 1, 2010 petition on direct appeal or in his initial round of post-

conviction or both. However, Appellant when he earlier raised those claims did not have the

facts contained in the documents obtained in federal discovery to support those claims.

For the reason stated in this Proposition the trial court erred to the degree that it found

that Appellant did or could have raised the claims prior to the completion of federal discovery.

To the degree that the trial court relied upon the second prong of the test, it erred for the reasons

set forth in Propositions of Law Nos. I to VI.

This Court should accept Appellant's discretionary appeal as to this Proposition of Law.
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CONCLUSION

This Court should accept this case for review as to all ten of the propositions of law

contained herein. It should summarily grant relief and either grant Appellant a new

trial/sentencing hearing or remand the matter with the instructions that the trial court address the

merits of all of the grounds for relief contained in the petition after permitting full factual

development. In the alternative, this Court, after permitting full briefing and oral argument,

should grant Appellant a new trial/sentencing hearing or remand the matter to the trial court with

the instructions that it address the merits of the grounds for relief, after permitting full factual

development.

Respectfully submitted,

DENNIS L. SIPE # 0006199
Buell & Sipe, Co., L.P.A.
322 Third Street
Marietta, Ohio 45750
(740) 373-3219 (Telephone)
(740) 373-2892 (facsimile)
dennis@,buellsipe.cam

AND

Carla J. Morman, # 0067062
David Paul Williamson, # 0032614

Bieser, Greer & Landis, LLP
400 PNC Center
6 North Main Street
Dayton, Ohio 45402-1908
(937)-223-3277 (Telephone)
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is
by res ju{;ic <?.a S1 :.4v v. w^? _ .̂_-r-

•^ mp2.a.

HughbarIcs' ^"ifth ground for relief that the pr<} ,,itton

favorable ;videzace that ;..;ipeach--d its ti-^^orv of tixe

;pec;ilically, FIughbai^';.s argiies that the prosecution was in poss ._.:.,"

4
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0 , ;;,s-tazn. reports t.L.444i. A.+- • ^ t. 1.^.^^ l+: A^ ^^.;^.^ [z}^.i^^ 41 ^L'. Z,. i^^^ LSI^.^

^?t 'el"^?t^ by ^1c C 1C^^^ wll^.1C^^. IIC.,

that these rz PCO-;> inclucfed. :exculpatory infoz-rzla^ia

'. The
have disclosed to tl:. C i under ^3^^d _:. rI'^Y

cl : r€: makes t1lc follc^^ing CaUe":."U

^Iis court does ii&}t have t S ; C^ I(:l ii3n to
'w`=

^.^ughbanks ha; ,d. `.o rrmeet t1ie a

to vacate -cinder R.C. 2953.2S'(:''0

f^
S ,. ar 3sues we?•e raised in Hu first pethiorx

! -̂A D'zst. No. C-01037Z, "003-

Oiiio-187 at ^'^ ^^-61. ii^:i^, ihv 'tiw of the oase do&Or7e- w)d,f

or res judicata bars Bi^^11-,,=iIk:s filr•3m rai.siT?g this claim

supra; State v. AIr> 173 016o u'App 3d 709, 880 'N.

E. 2d 143, 2007-013io-6217, 110.

(c)`Cl-zc: ;--^1Io:matio:i ;:ont;azr-ed in these reports was not exculpatory an(i

t1lp- :ailure to disclose siich information was not "rria.teria.P ir

i+, cou.Id' not reasonably be 1:alcen to put the -uYhoIe C.ase in a

li^.-it as to undermine confidence in the ; L rclict. Un:ite^

t.. BaYI ^; (1985), 473 U.S. 66, 105, S. Ct. '3_)7j; See also

^

^0
^



State v L qyiz_, ! 16 Ohio k 3d 404, 880 NR ?d 31,

at `V'8

(6) ^1I: 71 7 rt i.^S' sixth f6r relief is agaSIi pI"t;daCL.. `d :):1 '017'. f"dilll:Tk'..

_ , . r^y •r ", ^^"^ZfI .L.i^i.`i 1 1!.t' Jl^?e3.2"i^:i"a

a. :3l..iU^^ ).'!m riAi,}t•.: ij.lat,

of ^;€. '̂CJI72.TC^ DtteGttX%u ^ i3^;..,:T"

c ? ;. '^^ilc'^.^: t.l'ii' UJ3 left the

with L::,;)nard _a:',; hzs inotlic"r's jc., e1ry liad be^^:.ai

whe17r in fc Ct3 prosl...l'olg k,^,', ^ Iil'4' Lt

^ Jc::'1',%eliarl been ^;tc^Iexa' ^.Tgue^
,..

Keiixpe.° af_ t; ,:ie d at trial: that cz•imirl.aAi> ts dzd not recciver yat

the L'-:.i}an, house that coulcl zdez2tif.^; fl, T3ut} aceordam)^ to

reports and later deposition 1;esti.r1 {o:u;^ of the tive

officers ^^tay iis' e.c^ that fingints and a^,E print were rPi^ovtred

, <., ttie bedroom window of the Leem.arz's ilume. Tfi.ese printsweI•e

`.:;d by police to e1i"zninate other suspects, The coi.irt the

fi ;!',oAxinP Conclusions of ,LaNv::

(a)+Fl1ts cC}L11t does 11£)t have ;;?.l"7-sWiC.{.1o:Il to consider this claim be% ili;^(;

Hughbanks has faited to rr.e ^the prerequisites of a

to vacatt under R.C. '/Z9.;3.2.3 (,fiA),

6
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^^^st^^s' f rst Y^etitit^^7 ft^r

V-tDiS', i\C1. C'010372}

C)hio-187 at 11's 36-61. As the law the^a^^e:I^,,y:,.;::

ttd'^I: ^jud.tE°df.a bai's from ].a^. -Lg this Cliillll

l _ T_ ; 173 Qf
i12i:? .A.^?g,

>^^,^ i^^.^^.^f^ ^^^y ^t'^.1 7 - ();i.J ^^?1^1 s 1 10.

(c) !ie pros(x:;'Llc-i n quf'stioned Leon,atd Leeiiian only abo-Lit the Io,.aCuil

i"A lEI„5 jtL'r"^.ATy; not whether it wè1.S .Tllass1t.:4`" 4 t itlr ,i) { Ew3. <

^ ^,s,^L:co'
t(l° i;r. the prosecution c3.id F_t t 4^^.eR..2-ria3). ^i^. _i

I zr, ?^et_^^t3.z^a^b`' the^,^? t ^v r̂ t"s. Lee'St'i^zi.i ^ jewelry s^^5 ,^ ?

Qrjd 5:o. e.^c, Ij, ^i L^,t F t^ Zi 10i;^ im^..^eaC'-.IzL'd

,
t 1-2L.̂ 4. ,^sw?nonv u. .,l" ?JltLE^

y , at the Leei-nan(d)The failure to d;>;c- lo;+c, the rWccr4 -Wa .^

home was nica rlpattory because ps^lic4 ct;r.'.; not identil^° NN71-lo

t^' ^:371^E'2^311X1.^5 ) to and only L1...^",ti ^^iCl:.i.`T to :̂-'̂j_,1i1:^'^^3,ts..

Suspects.

(e) Azay alleged ;': zlure to clfrscla.s:: t_w,fors -^atio.z impeaching f1ie

testimony of Leona.rc3 cir Pat Kemper or the

ii2 that it cou!dieccrvery of fiftgerpriilt ` ' :,:ience Nvas not

no#. r°.usor abIy be taken. to put the whole :A a different ?^ght,

as to undermine corJ c'e__in the verclict T ni' d St fics v. Bailc^v

(1985), 473 U.S. 66, ;w+:g S, Ctr 3375; ^e,-- it St .i v. I.3ayis,

116 Ohio St. 3d 404, 880 N.E. 2d 3I, 2008-0tiit:t--.^'. ^t ^^.."s 3J8-339.

(7) Hughbanks' seventh gro-Liia.d for xedief a^e s that prosecutors were

ob, _.ateci to pravide klu.ghban.k's with infbi;-Aation tl'lat M.'r, and Mrs.

t>f +^i son, Burt LeemaI7,'trirdS a suspect in thE%i,: 1211rdlT'S. ThE% court

i
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tize foT!oWzng C"<onclussozis of Law:

^ ^1c"^.V6 j111'1,sdT,;+:.E^I' to C-+,'? T;s2t`^e'?° ^"}1i3 '-;!..ll").
i.i'; (.}ts LoIT't t3€y^,*3 i(3^:
^^-^

,,,., ^
.
;,>

i . 7!_',c; ^^ ,S
^,a"? ^21f^. ^P', ^- ^;LCt il ;?.r:c,:> tl 1': ..

p^,.'ddf.:).ii, l.is w..-nv i,mder R.C. 2953.23 (A).

(b)A defendant dce ; rot h,,wc the ri^^lt to the iianies or ii-ifo-rmatxozi
,:^t ^Ltr_^

of ^.}^(^s^: ^7v?"_^,^^.s » ,^^ 1

.
^1 S1

^̂«- 9 z^,;tu iL3?c. 1^^^^ y ^r`wY v c^C??

to 1?e suSpeti o v t..3: `o: 7o 1 ? : 3
,

)-ti ^ CrCj^^^ "Y9 ^)iiCi Sl. _ i ..^,.̀3.4,
4773,

n
at ^ 26, x ^ _. .

26 RLr 2d 12i_ airc) , .: 13 72
^ . _ _ ^ ti : ^ ^t 1 Z `v=•

(1994), 70 Ohio a. 3d 4 %`).

kT ^ ^^') ^.-^;,.^^,^bazil^..̂  a?lcvS ir^ his ei !rtki ^ro^.n^. for r^^ `f tha^ pz.tasecl^.tc^rs NN`ew'c

t
;^J1tl2 Llff)t...tr^s:!' il^at C7`^,}:1:ea. li"?^'11^^S

('7E:?,c'^.^,^^ to ;^:.Cl ..u^^ ,

1^3,,^Y ^;a^:'E: b`.'.ex^. iii'kd)is.LC: 1a? ^:t:' Lf.;e,^Tlr^l^ ZT1L17' ^^SS, The GOU:'i 1tt?^.':

Cundu^;c,nS ^-,f La^:

(a)Tl,', ct'?tX3do^-,s tiC? h_l;i` 1t,:5 ^JC^ii T2 fc> C,o_,; iC': f` ttli`; claITi2

. . . ^ ;..;v^
; ^'a^^ i^C) ITr^ the ^ a

^:U, ^t,< itti'^ I
a
^., (^f ^z . ..,

to.vaca.c, un er R.C. ?953.u3(,A;-

Q C;.C!...tC.a_, v.es :i.^t ha.ti::, '„4 right to the Y.tz,m,"es or information

of s^:ati Me Sfate at o^^^e time w.1,r h..z, c com-ddexed

to b-, su,spectti. S_..'te ^7. .AlerSy 9 l^I::L No. 79134,

4773, at f 26, eftit ^, -S.irku' (3.991), 59 Ohio St. 7d 352,

372;26 NE 2d 1208.; w>oE^ also, Ohiv ex .., rei Ste k-man v,

^G c' (1994), 70 Ohio St. _'i 420•

8
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(9) In his -"TIf.h 1C7r rel1f'--F,

foL12?d at flki; LP£Z'Y'_a21

;al:u
L',$?'k.l,rt makes

of Lmv"

(a) Ti'13:s - I # t, i3,i~7t have J,L j^ 3?c.,^{iI1 ti J ? S. ^(^'t' this ClaiSi.'1.

a^y has ^:tl `'r}^Gi. :f of

SL€C.C =_ blt'^^ ^3{'titiG?1 t3 <1 T^,pecttf3 tt7.e

TE,"C_..(^xTE,Yy" i^^:.,
,v

Lti i^. ^^^r^ • ii^ 1 `̂ .-^ first^.^^^^^^
^ ^;^

L)^'ttt 1, tl Q-^}7. As such, as ^:..., i,!t,
^ .

i:i > 1 ii> }.}d"t°j; res ,]L3.dI:G9.ta bars Pighb"dn.t:S fiC:!;'i`^ t i !?'

---th"S _: v.

('_• . 1 ^, .l'.<.: x^S.. ^^"}' 3d ."a}fi^.^ (y7 4 0 ^± .^^^ ....^^ ^.}J
i.^

A'i , a.l'teged failure to di:sclbs^ tCa4 i, ;it,i N not:

m:a:tezia1" in that it ooiild noi toa^;ora it,< taken to put tha

-whoIe case in a different light as c; T n the

vea°dict. C!A^ ite.J < -Jes v P€i<.s; ev (1985); 473 I.". t):. Ct.

3375 cS't^t^ y. ^is, 11:6 U.:o St. 3d 404, SO NR 2d

31 ^ at I'll's 338w339.

{lO)p,, ?ji^ tenth ground for veliw::, Hughbazkcs coliit nc;S the

Cl, in Vit7j,,b'=tUii of Iudv, Si .i ef s£S1eI`3i

escribed to poIicti cther ixielivis3:iiais i! a.w ra.e^.^r tlae

T ti 1: :x honie at the tinae oa: the murders that c'A not anatch

Hughbankv' physic<<' characteristics. `I`he colirt makes t.he f5ollovrirag,.

Carzck " L a.v <

9
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€ic4 not have ,urrscizctzon to cor"Fler tlz,x4 ! :: ^R

i t.jhl1'c?i11;'S 1RaS +C!^['y-LL to 6:l.'. o1. a

^^^:3C,^_v.^ tl ,

lllaial I= to c:a.:!"ts ^ ^ C,i7'^ rrtade 1.:^ 1-ds first
S ti}vi) I.

; 1.i`I at1 ttj flill € ,'<L t t1'. icf1{^^1 s ^.._i I^} .^P 1)"a s`.^.57

thc; law of the C_tL 0,-:i_.

^.^i1.,A from raxsixxig 6i,s vi_ a 0.

+ i-qo:1, 173 4.^p 3dn n z :;0 NE; 2 d -33 2007-

G :ilo-621`7, ^ 10,

(c) There is "no constitutional tlxat t^lf^ pxc,asec.ui:ion ii?vICe

i3.i!: detailed ,.. GoPaI1t2.i)ti ti; L{ u; .;) ^j t`;)r L

iVt`r_ on ft i:3zI,..°3

7986^ 79,5, 92 S. Ct. .^;56.12, I^^

L:1C'r1^(i Lt.__^22 F. 3d 3365, 1372 T^^c r_«a lz .., f, ^ al^i^t^t

r,eltsons .}\a,. r1:^ L_ ViC.a^A 1I0rf. D( ;tnd the t.tm.c of

t't --ir r^7 t t `' ti trterez,,F tz cjour:,,a' w infori it as part r+f

a:id -iot Bza.Ivnvf^- .«?.

(d)Any j `,^,t..^ f^i:lur.^ to disclosv information gatherc,

from t>t.pores was riot in ffiat such Iri:(rrrn:. tlc?l,.

could .not reasonably be takLr, to put the whole case iY,. t{

d'zfferexzt I^,i,?t Lis to D.nderm_̂ n^ confidence in I..Iic verdict. C'iimmi",cd

Sta;te^ v, (1985), 473 U.S. 66, 1{)i S. Ct, 3375; ^Leo,

State v.1'avP;I 116 Ohio St_ id 404, 880 N.E. 2ei 31, 2008-0hio-

2 at T's , =R-339.

to



11. 1iugh:hanks ^^xgues hi lais el v ni; _ d f:> ; r ^ze f at ^.^ie

ClL1zJ.^3.1i`atl'4'ct^..^ t of , ._. _

^ ,ri ^ ^^ '.
. ._..> .. . . . . ........ . ^ . ^ v^l_^.I.1..,^,1 I[^ZL£ {.^ ^Jo si vJi:i.,v11V1^, ta...nW=^.. . .-G ^.l 2...,f. ^ .

lv'i^, ; ^, Conclusions of Law:

!s C.,.i: "IoS"R ..y.
(a) Ttd`.> a..^`i CT4es not have tl1o t1 "

fi^^;^:<a^isw H^,^^-^bar^kp h^: r,!_:! f.cj 3^L ! :<<^ ^1.,, U^ ^,F a

ve 4 f ty s_ I ''C> ^^ . 3 A,_

(^^ ^^i^za;_ p^.}s^.--cc^n.x ,, ':zc^r^

Li3IlC,^

,''r.^.^ a if"::^ $'j'.,.tc_v. TA ! :Sx I,t .€}1:.t1. 1 0, . . .

C. 9 ,,? 7, 1 995 77.L 0912 7; l I`
r'ti

.Uxst. No, 2004-1:,-•

^tvt.,,
6.t !

c3L . ¢1 'z^^2.1 for relief tlaat th

11jct by knowing'r,'

ti,^Ac3.Szg fd.l5€, >i.UTTieritS to the j11ry. TL^ 'M^.?1""f t^ c 1^:i' JU i.:lp^

CC>iYL°lusCC3ns of Law:

^' Li.ft;ti _:.i0.^f'v consider ;11 - r.T:_ + T1:^ court t^c.. s..S Y' ct + a;

beca^.^se Buglibanks h:^s ft+i? ed to 1 1 1c, ^z^"^ ^ ,? 1 f _ ? L i

S1_<C t;t''e F c;f,fiG:1 f+r vacate under R.C. 293.11.23 (A).

i l _ fa_.oci tsa esta`;;ssh th... c'1-cls`„cutorS
\ b^

L{.v)V'+.5. or nitt(i\+ ?.Cdse s{.&Ytwlt_^,vi.1"S ('+.I til^ J 'U3,Y

(c)Hughbanl^.s Snau(^ 'I s nil"tr a'13gaticsn in 1-iis first pei.z#:zoll. fc1f postW

GoIiViCt2£}.i-i su}.7?°a at Ti3S 56-6' , A.: t^.^:e

law of the L'i^.:^Ctrlile "I?&C)r 1"CGs jl1Ci;tcata bc:S

": una raising this ckazm P;Ja:ia. State y. ; supra; ;,+atp y

II



173 Ohio App 3d. 709, 880 N.E. 2r1. 1 43,
^

-ve,

; i ^ ,t of tf , [`i ;
4 i. i;[?UYl6e.1

cl s^: .,I' s '

t<.A phase ^z. ^; tC

^^ ^^^^ iC ^' ^•__.v.^ .u C'< ;"v
evidecca

^ft?,rf c^^^cle ^^ie^

.r; _^ the Ck,I^i': l,s of .ft.>^^c3.^'t^e^

' i"?L'I.^ itt}s:S have juii,t.tt ,.:)tt l3 C I>>?C1 ._ I1'._,

be('au5(' .i.i:`rls faflC,d. it

to vacate 2953,23 (A)
}

'$.'Im1lari..;. -^

As

s ucli., i l e Ir^ , 0̂ ` 'd^^ casp- doc.trire .rS,

-r r
^ ^^?..w,t^..l,_L^ .x ,. :" W ^_,• - -- ^

Su^^- 1.7;^ c) 3^.i '709, 880 N.E. :.?<c^

t43, 2007^Ohlo-62`I7, ^j^., 10.

has fifi1ed to Lliafi tr,'a?^ cuunsci violatr:,^d ati

essential c.luty that v.

gtgn: (1984)s 466 C. .6,68, 104 ^_. C"t, 101^ :^.

14^, ^lugI^.bar^.^s' i.t.;a^^_leentl^. ^;^-t?'.^IZLi t^>^• "rc.lief ^:i^.^^es that trial

.1.TItioXl of TS3aI1;,Y state wItT3ess %tis',:(3.i1dt?cted It, ;?f __itr . G^C> 5 l,> c'^.

Tht ...v ^^r: A-nakzs the foIl^wi.ng Caxrclusion of LaNv;

12
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icaurt c'.7es not have ju.risdi.e.tici.n to coz-is^(ter thi,4 cla`sm,

Fiks has failed to meet tllc a

ii..l'` 29:73 23 (A).5tt t ,vtiit ^ tiOtI to vacat

(b) `.I:..4is clairn c:^ldr? jhaW ubecn r,si ec^ ^A tt• 3.1 arxdlor appeaE ak^zci: is

b.r...rI'Gd' by n5

(c)Hu.^^hbanks h& StIW;,. cc.[isei

1 dut^ ^kzf,ti r usu 1 t^,- Li in pteju&;,:^. V r

V IiYwcnn 466 'U.S. 6E8, 104 S. {...,L 2052.

JI the foregoing F1..C']li: and Fact a..^A CL7X,€G1 .E`,t(?3:15 of L,!1ry the

rY ^.. , 1'3.t^:
'- ^fqy^ r ^a , {^5 ,-^ ) {U^{.{. 1 =tn-i *r°Yiii^^)T'z . bI ^3

i, . vl...^%^' :livdT.2Y' 3̂^ L3i.v ^i}`.^-yty ^ Cl^, ^

all I., for d4SCmreT:'y ine*•e?[;. T]':, 4)c1e1°d IL..Ftt or al2

lw`r17ri12g 3` k^C'rc, tr` W tj dtt of^'

^;... ottC71"1 aC y1.Gt ...i y it 11>

- f _

Court c ^W..oslllbon Pleas

COUNSEL:

Rc,,a!d W. S,:6"gman, Jr (0,04i41.3)
r _. ^ .

^3'? ^'. r^et, Sui^t^. ^^:,3^}`.

Cincinnati, (.?ha.u 4-5202

A: c v ^r k"a, i-:r T'^espanclent

..1.3

.
A
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THL ^,J T T'P`'^US ^ I°ER E^
I ^ ^^ .:A ; :^^^ ^ I: f^:,A^ -6 20:3

STATE OF Cti ": ),

Resporident-Appellee,

Vs;

GARY 1:., HUGkII3ANKS, JR.,

Petitioner-Apf 2.nt.

APPEAL NO. C-19o351
TRIAL NO. B-97o675x

JUDaVEe\7 ;,Y'Y

we consider this appeal on the accelerated calendar, aria th:.J jud^.i^:^^.> zt :^^

is not an opinion of the court. See &Ct.R.Rep.Op. 2 , App.R. im(E); ist Dist. Loc.R.

. . . . .^.^:'^..^s . . ..

Pa '+:oner a;,x:,E-11ant Gary L. Hughbanks, Jr., appeals from the Hamilton

County 4 - mn7on Pleas Court's judgment dismissing his petition seeking

pea t `an relief pursuant to R.C. 2953•.21 et seq. We affirm the ccaurt's

judgzi - mt.

Hughba.nks was convicted in a998 upon.jury verdicts i1:a^.--,, him gulli)J of t^vo

counts ol aiE .v..ted murder and a single count of aggravated burglary. Far each

aggravated m--der, he was sentenced to death. He unsuccessfally challenged his

convictions in direct appeals io court and to the Ohio Supreme Court, State U.

Hughbanks, ist Dist. No. C-98059.5 (Dec. 3, iggg)a affdj 99 Ohio St.3d 365, 2oo3:.

Oh.Yra-4121, 792 N.E.2d io8i, and in postconviction petitions filed in 2000, 2oc)3, and

2oio. See State v. Hughbanks, ist Dist. No. C-010372, 20o3-dh3o-187, appeal not

accepted, ioo Ohio St.3d 1484, 2 003-Qhio-59922 798 N.E.2cf 1093; State u.

Hughbanks, 1,59 Ohio App.,Id 257, 2oo4-C3hio-6429, 823 N.E,2d 5445 appeal not

^^n ^ 5f
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accepted, it^5 Ohio ^t.^d ^.^Oc^, 20t^5-t^hio-16b6, 825 N:E.2d 623;

WER E,

MIAi ® 6 2013

,:s'_ Dist. No. C-070773 (Sept. 39 2o08)> appeal not accepted, 12, Ohzo,

St.3d 1425, 2009-Ohio-1296; 903 M.,_^,d 325. In this appeal from the dismissal of

his 2010 postceanNiction petition, Hughbanks presents ter awsignrnents of error.

we overrule the first assignment of error, ch^.iaoa.g.^g the c^am^non pleas

court's refusal to d.( the postconviction statutes nneoiistztutaanal. We have long

he .i t the postc ion statutes comport ivith the dietat -sof due process as

guarar^.teed. under c^ie Fifth, Sixth, Eighth, and Fo^:rteer^-h :e_^°^ Itants to the

United States Constitution, the Stipremaey Clause of the federal canstRU0.:0n, the

doctrine of separation of powers embodied in t.f,b vand federal eonstitutic>r_s, and

the "due course of law" and "open courts" provisions contained in. Article t., >ection

16 of the Ohio Cons^.^igution. See State v. Bies, ist Dist. No. C-020W6, 20c>,-C}h.io..

442, at 1; Y2-a5; State v. Rauteraber°ry, ist Dist. No. C-971017, 1998 Ohio App. LEXIS

6415 (Dec. 31, 1998).

The balance of the assignments of error challenge the common pleas court's

dismissal of Hughbanks's postccsnyriction petition, the consequent denial of the relief

sought in each of his posteonviction claims, and the court's refusal to permit the

"factual deVeloprnent" of his claims by affording him discovery or the funding for

experts. We overrule the assignments of error upon our determination that the

canimon pleas court had no jurisdiction to entertain I-Iughbanks's pastcon-victirsn

claims.

The posteonviction statutes did not confer upon on the common pleas court

jurisdiction to entertain _^h',jani:s's postconNicticsn petition, because he did not

satisf^-either the time restrictions of R.C. 2953.=1; A); =') or the jurisdictional

requirements of R.C. 2953.23. HiS 2010 petition represented his t:hird request for

pcsdc=.^mvriction relief and was filed well after the time afforded under R.C.

2 Am 1. 6
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had expired. And R.C. 2953•03 precluded the common p ' -aQuat-

fror^^ entertair^ing Hughbanks's tard^r Pnd successive }^^hen he failed to

demonstrate by clear and cnn-vincia'a evidence that, "but for" the, claimed

c^ ^-,Sui ,LLc:onal errors, "no reasonable fac^-finder would have found [him] guilty of the

offe l E; s] of which [he] was convic^ed or would ha.-^ a ' [him.] eligible for

4 death sen.tence." See R.C. 2953:23(A){1)(b)

A trial court r- - s Juxise, cc:°=i to correct a v(_^'^ .. ^ -.aent. Sce State ex rel.

CrtLzado v. Zateski, in .aio St.3ci 353> 2006-C}hio-5795, -56 N.F.^2d ...,---, 17$-19.

But the claimed constituti; d'r= i ,,°aL.ians, even if demonstrated, ua^u-id not have

re-adercd Hughbanks's a it ^^ f conviction vtaid.

Because the common pleas court had no jurisdiction to entertain

H€zghbanWs ^^ ..., 7Y t.ctic^n claims, his petition was subject to dismissal. See R.C.

2953.21(C) and 2953-23(A). Because his petition was subject to dismissal,

HughLw... v. aL not entitled to disco-v=ery or to the funding for experts to develop his

pastconviction claims. See Bies, ist Dist. No, C-ei2o3c,6, 2003-Qhio-442, at T 9°11,

We, therefore, hold that the common pleas court did not err in declining to

holcl the gostccan-v°iction statutes unconstitutional, in dismissing Hughbanks's

postconv-iction petition, or in refiisiitg to afford him discovery. Acccardingly, we

affirm the court's judgment.

A certified copy of this judgment entry is the mandate, which shall be sent to

the trial court under App.R. 27. Costs shall be taxed under App.R. 24.

FLDEBR..^.'^TD'I'; P.J., Di and FI^cHER, JJ_

To the clerk:

Enter upon the ,jaurn^.l of the court on. March 6, 2ol^

a^--.^--.,-- ^per order of the cr^urt. _.^^1.^_ "
Pr^siding ^Judge-^^-
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