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4905.302 Purchased gas adjustment clause.

(A)

(1) For the purpose of this section, the term "purchased gas adjustment clause" means:

(a) A provision in a schedule of a gas company or natural gas company that requires or allows the

company to, without adherence to section 4909.18 or 4909.19 of the Revised Code, adjust the rates

that it charges to its customers in accordance with any fluctuation in the cost to the company of

obtaining the gas that it sells, that has occurred since the time any order has been issued by the public

utilities.commission establishing rates for the company pertaining to those customers;

(b) A provision in an ordinance adopted pursuant to section 7.43.26 or 49 . 4 of the Revised Code or

Section 4 of Article XVIII, Ohio Constitution, with respect to which a gas company or natural gas

company is required or allowed to adjust the rates it charges under such an ordinance in accordance

with any fluctuation in the cost to the company of obtaining the gas that it sells, that has occurred

since the time of the adoption of the ordinance.

(2) For the purpose of this section, the term "special purchase" means any purchase of interstate

natural gas, any purchase of liquefied natural gas, and any purchase of synthetic natural gas from any

source developed after the effective date of this section, April 27, 1976, provided that this purchase be

of less than one hundred twenty days duration and the price for this purchase is not regulated by the

federal power commission. For the purpose of this division, the expansion or enlargement of a

synthetic natural gas plant existing at such date shall be considered a source so developed.

(3) For the purpose of this section, the term "residential customer" means urban, suburban, and rural

patrons of gas companies and naturaf gas companies insofar as their needs for gas are limited to their

residence. Such term includes those patrons whose rates have been set under an ordinance adopted

pursuant to sections 743.26 and 49 .34 of the Revised Code or Section 4 of Article XVIII, Ohio

Constitution.

(B) A purchased gas adjustment clause may not allow, and no such clause may be interpreted to allow,

a gas company or natural gas company that has obtained an order from the public utilities commission

permitting the company to curtail the service of any customer or class of customers other than

residential customers, such order being based on the company's inability to secure a sufficient quantity

of natural gas, to distribute the cost of any special purchase made subsequent to the effective date of

such order, to the extent that such purchase decreases the level of curtailment of any such customer

or class of customers, to any class of customers of the company that was not curtailed, to any class of

residential customers of the company, or to any class of customers of the company whose level of

curtaifinent was not decreased and whose consumption increased as a result of, or in connection with,

the special purchase.

(C)

(1) The commission shall promulgate a purchased gas adjustment rule, consistent with this section,

that establishes a uniform purchased gas adjustment clause to be included in the schedule of gas

companies and natural gas companies subject to the jurisdiction of the public utilities commission and

that establishes investigative procedures and proceedings including, but not limited to, periodic

reports, audits, and hearings.
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(2) The commission shall not require that a management or performance audit pertaining to the

purchased gas adjustment clause of a gas or natural gas company, or a hearing related to such an

audit, be conducted more frequently than once every three years. Any such management or

performance audit and any such hearing shall be strictly limited to the gas or natural gas company's

gas or natural gas production and purchasing policies. No such management or performance audit and

no such hearing shall extend in scope beyond matters that are necessary to determine the following:

(a) That the gas or natural gas company's purchasing policies are designed to meet the company's

service requirements;

(b) That the gas or natural gas company's procurement planning is sufficient to reasonably ensure

reliable service at optimal prices and consistent with the company's long-term strategic supply plan;

(c) That the gas or natural gas company has reviewed existing and potential supply sources;

(3) Unless otherwise ordered by the commission for good cause shown and except as provided in

division (D) of this section:

(a) The commission's staff shall conduct any audit or other investigation of a natural gas company

having fifteen thousand or fewer customers in this state that may be required under the purchased gas

adjustment rule.

(b) Except as provided in section 4905.10 of the Revised Code, the commission shall not impose upon

such company any fee, expense, or cost of such audit or other investigation or any related hearing

under this section.

(4) Unless otherwise ordered by the commission for good cause shown either by an interested party or

by the commission on its own motion, no natural gas company having fifteen thousand or fewer

customers in this state shall be subject under the purchased gas adjustment rule to any audit or other

investigation or any related hearing, other than a financial audit or, as necessary, any hearing related

to a financial audit.

(5) In issuing an order under division (C) (3) or (4) of this section, the commission shall file a written

opinion setting forth the reasons showing good cause under such division and the specific matters to

be audited, investigated, or subjected to hearing. Nothing in division (C) (3) or (4) of this section

relieves such a natural gas company from the duty to file such information as the commission may

require under the rule for the purpose of showing that a company has charged its customers accurately

for the cost of gas obtained.

(D) A natural gas company that does not sell natural gas under a purchased gas adjustment clause

shall not be subject to this section.

(E) Nothing in this section or any other provision of law shall be construed to mean that the

commission, in the event of any cost distribution allowed under this section, may issue an order

pursuant to which the prudent and reasonable cost of gas to a gas company or natural gas company of

any special purchase may not be recovered by the company. For the purpose of this division, such cost

of gas neither includes any applicable franchise taxes nor the ordinary losses of gas experienced by the

company in the process of transmission and distribution.

(F) The commission shall not at any time prevent or restrain such costs as are distributable under this

section from being so distributed, unless the commission has reason to believe that an arithmetic or
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accounting inaccuracy exists with respect to such a distribution or that the company has not accurately

represented the amount of the cost of a special purchase, or has followed imprudent or unreasonable

procurement policies and practices, has made errors in the estimation of cubic feet sold, or has

employed such other practices, policies, or factors as the commission considers inappropriate.

(G) The cost of natural gas under this section shall not include any cost recovered by a natural gas

company pursuant to section 4929.25 of the Revised Code.

Amended by 129th General AssemblyFile No.20,HB 95, §1, eff. 9/9/2011.

Effective Date: 06-26-2001
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4928.143 Application for approval of electric security plan -
testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric distribution

utility may fife an application for public utilities commission approval of an electric security plan as

prescribed under division (B) of this section. The utility may file that application prior to the effective

date of any rules the commission may adopt for the purpose of this section, and, as the commission

determines necessary, the utility immediately shall conform its filing to those rules upon their taking

effect.

(8) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except

division (D) of this section, divisions (I), (J), and (K) of section 49 .20, division (E) of section

4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of efectric

generation service. In addition, if the proposed electric security plan has a term longer than three

years, it may include provisions in the plan to permit the commission to test the plan pursuant to

division (E) of this section and any transitional conditions that should be adopted by the commission if

the commission terminates the plan as authorized under that division.

(2) The plan may provide for or inciude, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the cost

is prudently incurred: the cost of fuel used to generate the electricity supplied under the offer; the cost

of purchased power supplied under the offer, including the cost of energy and capacity, and including

purchased power acquired from an affiliate; the cost of emission allowances; and the cost of federally

mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution utility's

cost of constructing an electric generating facility or for an environmental expenditure for any electric

generating facility of the electric distribution utility, provided the cost is incurred or the expenditure

occurs on or after January 1, 2009. Any such allowance shall be subject to the construction work in

progress allowance limitations of division (A) of section 4909.15 of the Revised Code, except that the

commission may authorize such an allowance upon the incurrence of the cost or occurrence of the

expenditure. No such allowance for generating facility construction shall be authorized, however,

unless the commission first determines in the proceeding that there is need for the facility based on

resource planning projections submitted by the electric distribution utility. Further, no such allowance

shall be authorized unless the facility's construction was sourced through a competitive bid process,

regarding which process the commission may adopt rules. An allowance approved under division (B)(2)

(b) of this section shall be established as a nonbypassable surcharge for the life of the facility.

(c) The establishment of a nonbypassable surcharge for the life of an electric generating facility that is

owned or operated by the electric distribution utility, was sourced through a competitive bid process

subject to any such rules as the commission adopts under division (B)(2)(b) of this section, and is

newly used and useful on or after January 1, 2009, which surcharge shall cover all costs of the utility

specified in the application, excluding costs recovered through a surcharge under division (B)(2)(b) of

this section. However, no surcharge shall be authorized unless the commission first determines in the

proceeding that there is need for the facility based on resource planning projections submitted by the

electric distribution utility. Additionatly, if a surcharge is authorized for a facility pursuant to plan
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approval under division (C) of this section and as a condition of the continuation of the surcharge, the

electric distribution utility shall dedicate to Ohio consumers the capacity and energy and the rate

associated with the cost of that facility. Before the commission authorizes any surcharge pursuant to

this division, it may consider, as applicable, the effects of any decommissioning, deratings, and

retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for retail electric

generation service, bypassability, standby, back-up, or supplemental power service, default service,

carrying costs, amortization periods, and accounting or deferrals, including future recovery of such

deferrals, as would have the effect of stabilizing or providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Consistent with sections 4928.23 to 4928.2318 of the Revised Code, both of the following:

(i) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying charges,

of the utility's standard service offer price, which phase-in is authorized in accordance with section

4928.144 of the Revised Code;

(ii) Provisions for the recovery of the utility's cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the

standard service offer, including provisions for the recovery of any cost of such service that the electric

distribution utility incurs on or after that date pursuant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without iimitation and

notwithstanding any provision of Title XLIX of the Revised Code to the contrary, provisions regarding

single issue ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and

provisions regarding distribution infrastructure and modernization incentives for the electric

distribution utility. The latter may include a long-term energy delivery infrastructure modernization

plan for that utility or any plan providing for the utility's recovery of costs, including lost revenue,

shared savings, and avoided costs, and a just and reasonable rate of return on such infrastructure

modernization. As part of its determination as to whether to aflow in an electric distribution utility's

electric security plan inclusion of any provision described in division (B)(2)(h) of this section, the

commission shali examine the reliability of the electric distribution utility's distribution system and

ensure that customers' and the electric distribution utility's expectations are aligned and that the

electric distribution utility is placing sufficient emphasis on and dedicating sufficient resources to the

reliability of its distribution system.

(i) Provisions under which the electric distribution utility may implement economic development, job

retention, and energy efficiency programs, which provisions may allocate program costs across all

classes of customers of the utility and those of electric distribution utilities in the same holding

company system.

(C)

(1) The burden of proof in the proceeding shall be on the electric distribution utility. The commission

shall issue an order under this division for an initial application under this section not later than one

hundred fifty days after the application's filing date and, for any subsequent application by the utility

under this section, not later than two hundred seventy-five days after the application's filing date.

Subject to division (D) of this section, the commission by order shall approve or modify and approve
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an application filed under division (A) of this section- if it finds that the electric security plan so

approved, including its pricing and all other terms and conditions, including any deferrals and any

future recovery of deferrals, is more favorable in the aggregate as compared to the expected results

that would otherwise apply under section 4928.142 of the Revised Code, Additionally, if the

commission so approves an application that contains a surcharge under division (B)(2)(b) or (c) of this

section, the commission shall ensure that the benefits derived for any purpose for which the surcharge

is established are reserved and made available to those that bear the surcharge. Otherwise, the

commission by order shall disapprove the application.

(2)

(a) If the commission modifies and approves an application under division (C)(1) of this section, the

electric distribution utility may withdraw the application, thereby terminating it, and may file a new

standard service offer under this section or a standard service offer under section 4928.142 of the

Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the

commission disapproves an application under division (C)(1) of this section, the commission shall issue

such order as is necessary to continue the provisions, terms, and conditions of the utility's most recent

standard service offer, along with any expected increases or decreases in fuel costs from those

contained in that offer, until a subsequent offer is authorized pursuant to this section or section

4928.142 of the Revised Code, respectively.

(D) Regarding the rate pian requirement of division (A) of section 4928.141 of the Revised Code, if an

electric distribution utility that has a rate pian that extends beyond December 31, 2008, files an

application under this section for the purpose of its compliance with division (A) of section 4928.141 of

the Revised Code, that rate plan and its terms and conditions are hereby incorporated into its proposed

electric security plan and shall continue in effect until the date scheduled under the rate plan for its

expiration, and that portion of the electric security plan shall not be subject to commission approval or

disapproval under division (C) of this section, and the earnings test provided for in division (F) of this

section shall not apply until after the expiration of the rate plan. However, that utility may include in its

electric security plan under this section, and the commission may approve, modify and approve, or

disapprove subject to division (C) of this section, provisions for the incremental recovery or the

deferral of any costs that are not being recovered under the rate plan and that the utility incurs during

that continuation period to comply with section 4928.141, division (8) of section 4928.64, or division

(A) of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by the

utility as authorized under that division, has a term, exclusive of phase-ins or deferrals, that exceeds

three years from the effective date of the plan, the commission shall test the plan in the fourth year,

and if applicable, every fourth year thereafter, to determine whether the plan, including its then-

existing pricing and all other terms and conditions, including any deferrals and any future recovery of

deferrals, continues to be more favorable in the aggregate and during the remaining term of the plan

as compared to the expected results that would otherwise apply under section 4928.142 of the Revised

Code. The commission shall also determine the prospective effect of the electric security plan to

determine if that effect is substantially likely to provide the electric distribution utility with a return on

common equity that is significantly in excess of the return on common equity that is likely to be earned

by publicly traded companies, including utilities, that face comparable business and financial risk, with

such adjustments for capitaf structure as may be appropriate. The burden of proof for demonstrating
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that significantly excessive earnings will not occur shall be on the electric distribution utility. If the test

results are in the negative or the commission finds that continuation of the electric security plan will

result in a return on equity that is significantly in excess of the return on common equity that is likely

to be earned by publicly traded companies, including utilities, that will face comparable business and

financial risk, with such adjustments for capital structure as may be appropriate, during the balance of

the plan, the commission may terminate the electric security plan, but not until it shall have provided

interested parties with notice and an opportunity to be heard. The commission may impose such

conditions on the plan's termination as it considers reasonable and necessary to accommodate the

transition from an approved plan to the more advantageous alternative. In the event of an electric

security plan's termination pursuant to this division, the commission shall permit the continued deferral

and phase-in of any amounts that occurred prior to that termination and the recovery of those

amounts as contemplated under that electric security plan.

(F) With regard to the provisions that are included in an electric security plan under this section, the

commission shall consider, following the end of each annual period of the plan, if any such adjustments

resulted in excessive earnings as measured by whether the earned return on common equity of the

electric distribution utility is significantiy in excess of the return on common equity that was earned

during the same period by publicly traded companies, including utilities, that face comparable business

and financial risk, with such adjustments for capital structure as may be appropriate. Consideration

also shall be given to the capital requirements of future committed investments in this state. The

burden of proof for demonstrating that significantly excessive earnings did not occur shail be on the

electric distribution utility. If the commission finds that such adjustments, in the aggregate, did result

in significantly excessive earnings, it shall require the electric distribution utility to return to consumers

the amount of the excess by prospective adjustments; provided that, upon making such prospective

adjustments, the electric distribution utility shall have the right to terminate the plan and immediately

file an application pursuant to section 4928.142 of the Revised Code. Upon termination of a plan under

this division, rates shall be set on the same basis as specified in division (C)(2)(b) of this section, and

the commission shall permit the continued deferral and phase-in of any amounts that occurred prior to

that termination and the recovery of those amounts as contemplated under that electric security plan.

In making its determination of significantly excessive earnings under this division, the commission

shall not consider, directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent

company.

Amended by 129th General AssemblyFile No.61,HB 364, §1, eff. 3/22/2012.

Effective Date: 2008 SB221 07-31-2008

Appx. 000007



4928.141 Distribution utility to provide standard service offer.

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a comparable

and nondiscriminatory basis within its certified territory, a standard service offer of all competitive

retail electric services necessary to maintain essential electric service to consumers, including a firm

supply of electric generation service. To that end, the electric distribution utility shall apply to the

public utilities commission to establish the standard service offer in accordance with section 4928.142

or 4928.143 of the Revised Code and, at its discretion, may apply simultaneously under both sections,

except that the utility's first standard service offer application at minimum shall include a filing under

section 4928.143 of the Revised Code. Only a standard service offer authorized in accordance with

section 4928.142 or 4928.143 of the Revised Code, shall serve as the utility's standard service offer

for the purpose of compliance with this section; and that standard service offer shall serve as the

utility's default standard service offer for the purpose of section 4928.14 of the Revised Code.

Notwithstanding the foregoing provision, the rate plan of an electric distribution utility shafl continue

for the purpose of the utility's compliance with this division until a standard service offer is first

authorized under section 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to

division (D) of section 4928.143 of the Revised Code, any rate plan that extends beyond December 31,

2008, shall continue to be in effect for the subject electric distribution utility for the duration of the

plan's term. A standard service offer under section 4928.142 or 4928.143 of the Revised Code shall

exclude any previously authorized allowances for transition costs, with such exclusion being effective

on and after the date that the allowance is scheduled to end under the utility's rate plan.

(B) The commission shall set the time for hearing of a filing under section 4928.142 or 492$.1A3 of the

Revised Code, send written notice of the hearing to the electric distribution utility, and publish notice in

a newspaper of general circulation in each county in the utility's certified territory. The commission

shall adopt rules regarding filings under those sections.

Effective Date: 2008 SB221 07-31-2008
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4928.344 Phase-in of electric distribution utility rate or price.

The public utilities commission by order may authorize any just and reasonable phase-in of any electric

distribution utility rate or price established under sections 4928.141 to 4928.143 of the Revised Code,

and inclusive of carrying charges, as the commission considers necessary to ensure rate or price

stability for consumers. If the commission's order includes such a phase-in, the order also shall provide

for the creation of regulatory assets pursuant to generally accepted accounting principles, by

authorizing the deferral of incurred costs equal to the amount not collected, plus carrying charges on

that amount. Further, the order shall authorize the collection of those deferrals through a

nonbypassable surcharge on any such rate or price so established for the electric distribution utility by

the commission.

Effectlve Date: 2008 SB221 07-31-2008
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APPEAL froni the Pubiic Utilities Cotnmission, Nos. 08-91;-EL-SSO

and 08-918-EL-SSO.

Lt'^-DBERG STRATTON, J.

11 This appeal stelxls from a major proceedine in wltieh the Ohio

Ptiblic Utilities Co3iimission aEthorized new generation rates for the American

Electric Pokver operatina compantes ("AEP") Colunibns Southern Power

Company and Ohio Power Campany. The appellants, the Office of the Ohio

Consutuers' Counsel .("OCC") and Industrial Energy Csers-Ohio ("IEU"), raise

13 propo5ttlonS of law. NVe hold that the cotnmission committed reversible error

on thrce ¢rounds, affirtn on all other issues. and remand the order to the

comniission for fitrt.her proceedings.

1. Factual Background

IT2} In 2008, the General Assembly enacted Senate Bill 221. ^'.008

An?..Sub.S.B. No. 221 ("S.B. 221"), which substantially revised the regulation of
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electric service in Ohio. Before S.B. 2?1, there was Senate Bill 3_ Adopted in

1999. Senate Bill 3, 148 Ohio Laws, Part IV. 7962_ was designed "to facilitate

and encourage development of competition in the retail electric market." .fK

Steel Cofp, v. Pirb. Util. Cotrr»r. (2002)_ 95 Ohio St.3d 31. 765 ti.E'd 862.

Conipetition, however. 'fail[ed] **^` to de4clop according to expectations."

Olrio Consunrers' Coinasel v. Pub. TUtil. Comur., 114 Ohio St.3d 340. 2007-Ohio-

4 276. 872 N.E.'_d 269. !; 3.

(!^ 3} This failure followed a nationwide trend. Soon after several states

passed deregulatory laws, 't.vo ttznrultuotts events-t}ie crisis of electric power in

Califorttia and the collapse of the world's lax¢est electric trading corporation,

Enron''-"cast somethina of a cloud over the dereguiation movement, which had

been almost the signaiure cause of the 1980s and 1990s." Cudal3v. Zlv"hitlizr

Dereaulation: A Look at the Portents (2001). 58 N.Y.U. _Ann.Surt-. am.Law 155.

155. Beyond these particular crises, '^he cost of generating power increased

significantlv, due primarily to increases in the costs of the underlVina fuel

sources_" Vaii i`ostrand, Constittitional Lijnitations on the Ability of States to

Rehabilitate Their Failed Electric Utility Restructuring Plans (_1008), 31 Seattle

U.L. Rev. 593. 593-594. Several states experiaic,tttin8 tvith deregulation found,

as did Oltio, that "the ainticipated contpet'ition did not develop." Id. at 593.

(^ 4} Faced with a lack of conipetition, rising electrieity prices, and

unpalatable market-based rates, the commission and utilities responded with

variotts rate plans not expresslv contemplated by statute. In re-v-ietvina these

plans, we recognized the possibility that additional legislative action ini¢ht be

required. In Ohio Consumers' Corrfrsel, 114 Ohio St.3d 340, 2007-Ohio-4276,

872 N.E.2d 269,4 1. we observed. "[A]s we continue to see the rate-stabilization

piatis appealed from the comm.ission. we prestitne that the commission is sharing

its evaluations and reports on the effectiveness of competition with the le¢islature,

* * * so that it can continue to evaluate the need for further iegislatiWe action."
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,[51 "[F]urther EegisIati4'e action" arrived «-itlt S.B_ 2•21. The biil

addressed several areas of concerrt IE-ith electric tuarkets. Pertinent here. it

established new standards to sovern generation rates. See R_C. 4928_141 tlrrough

4928_144. Broadly speaking, the uz.v regulatory re$inte requires electric-

distribution utiliti.es to provide cottsumers tlrith -a standard service otTer of all

cotnpetitis'z retail electric services necessary to maintain essential electric service

to consutnzrs. ittcludinsz a finn supply of electric generation service." R.C.

-4928.141(A). The utility may provide the offer in one of two ways: throtistli a

"^uarket rate offer" under R.C. 4928.142 or rltrough an "electric security plan"

under R.C. 4928.143. The tnarket-rate offer, as the natne implies. sets rates tising

a competitive-biddittg process to 13arness ntarket forces.

r!^ 6) AEP applied for the second option, an electric sec-uritv plan

("ESP"). It tiled its application on July 31_ 2008, and multiple parties intervened.

A hearing was held from November to Decernber 2008, briefing was cotnplzted

over the holidavs. and on March 18. 1-009, the comtnission issued a 77-paue

opinion and order modifying and approving tlte plan. Two rounds of rehearing

applications followed, resolved by entries on July 23 and November 4. OCC and

IEU appealed. AEP bas intervened in support of the commission.

Il. Discussion

7} The appellants have raised 13 propositions of law. which -vve have

reduced to ten issues. «'e begin N-ith the three issues in which the appellants have

demonstrated error.

A. OCC Propositiorzs ofLtn4• 1, 2. arrd 3: The conitrrissiort violated

the lmv bY, grantirrg a retroactive rate iticrease, brrt OCC is irot

etrtitled to a rftotietan, refrnzd

8} In its first three propositions of law. OCC araues that tlie

cornmission unla%rfully granted AEP a $63 million retroact,iye rate iucrease, in

tilolation of R.C. 4928_14 1(A), as w-ell as the rule established in Keco Irrdustries.
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Inc. v. Cincitataati ce Sirbttrban Bell Tel. Co. (1957). 166 Oitio St. 354, 2 4.0.2d

85. 141 ?`.E?d 465. NVe aeree with OCC on the merifis: the conunission

utila,,vfitllv granted a retroacti-ve rate increase. For reasotts discussed however,

OCC lias not establislted that it is entitled to its requested remedy of a retitnd.

1. The co3nniission unla«•fifflv granted AEP a retroactive rate increase

{91 AEP had sotEgli*t a rate increase effective January 2009. btit the

commission did not issue an order until inid-March. Thus, front January tlirotigh

Nfarch. AEP collected less revenue than it ES-ould have if the application ltad been

approved before January 1. In response to this delay in rate relief, the

cominission set AEP's rates at a level `7ntended to permit the contpanies to

recover 12 ntonths of revenue over a 9-month period." The additional increasz

totaled S63 miilion.

{!] 10) This was rztroactite raten;aking. Although the eonunission did not

authorize AEP to rebiil custotuers for usa¢e frotu January tlirougli Niarch. it

reactted the same tinamcial resttlt by settin$ rates froni April throuQh December

'_009 at a level sufficient to recover lost revenues from January t3lrouah March.

In AEP's words. "the Comntission's decision ***vield[s] a similar fnancial

inipact as would liave occurred if a decision had been issued by December 28,

'00S ***." By approving rates that recouped losses due to past rezulatory delav,

the con3mission violated this court's case laxv on retroactive ratemalcing, as well

as provisions of S.B. 22 l_

t^ 11} A rate increase malcin9- up for revenues lost due to regulatory delay

is precisely the action that we found contrary to ia-%v in Keco. "[A] utility inay not

charge increased rates durins proceedings before the commission seeking same [,]

and losses sustained therebv"-that is, while tlte case is pendinQ-"may not be

recouped." Iieco. 166 Ohio St. at 259, 2 O.O.?d 85, 141 N.E.2d 465. Likewrise.

in L ucas Cn^ Comrjn-s. v. Petb_ L'"ril. Conrm. (1997). 80 Ohio St.3d 344. 348, 686

:V".E.?d 501. we ruled that "utility ra"temaking * * * is prospective osily' and that

4
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R.C. Title 49 prohibit[s] utilities frotn charging increased rates during the

pendency of conunission proceedings and appeals." Id. These cases make plain

ihat present rates may not make up for dollars lost "'dttring the pendency of

commission proceedinits." Id. That is exactly wltat occurred here.

i^(12} The appellzes respond bv arauins that Keco's rule does not apply.

in proceedinss under the new statutes of S.B. 221. We need not decide whether

Keco continues to apply, as the ruling also violates a provision of S.B. 221 itself:

under R.C. 4928.141(A). That section specifically prescribes the applicable rates

if a Ejetv sta.tidard service offer has not been approved by January 1. 2009:

preexisting rates "sltall continue *^* until a standard service offer is first

authorized under section ***4928_I43." (Emphasis added.) R_C. 4928.14 1(A).

see R.C. 4928.01(A)(33) (" `Rate plan' means tlhe staitdard service offer in etTect

on the zfTective date.of the atnendment of this section by S.B. 2211 of the 127th

aeneral assembly, July 31. 1008").

[!^ 13) This section niles out retroactive rate increases. The requirentent

to continue existina rates is ntandatorv. Althouizh the statute does not expressly

prohibit a retroactive rate increase_ the express remedy (to "continue" existing

rates until new rates are approved) tttles out nonexpress remedies (such as

tracking and restorine the difference between old and neiv rates if approval is

delayed). See_ e.g., _1•tyer.s v. Toledo, 110 Ohio St_3d 218, 2006-Oltio-4353_ 852

N.E.2d 1176, ^'24 ("the express inclusion of one thing implies the exclusion of

the other"). This statutory and case law concerning retroactive ratemal:ing spans

nearly 50 years. Cf. Clark v_ Sca;pelli (2001), 91 Ohio St.3d 271, 278, 744

N.E.2d 719 ("1t is presumed that the General Assembly is fully aware of any prior

jtidicial interpretation of an existing statute when enacting att atnendntent").

E!^ 14) Thus, under either the case-law or under R.C. 4928_ 1 d 1( A), the

cotnmission violated the law when it granted AEP additional rates to make up for

the regulatory delay.

5
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'__ OCC did not avail itself of the rentedy pro-vided by law

i!j 15) This conclusion leads to the more difficult question: What rejnedy

is available for OCC? The unlaxvful rate increase lasted until the end of 2009 and

has been fully reeovered, so revetsing the rztroactive increase will not reduce

on2oinia rates. The rule asaiiist retroactiVe rates, however, also prohibits refunds.

i!^ 161 OCC araues that the conunission should have inade the entire rate

increase subject to refuud but cites no au.thority under which 8te coInnllsslon

could have done so. As OCC recogniza_ under Keco, we have consistently held

tltat the law does not allow refunds in appeals from comtnissioit orders. As we

stated otily two years ago, "anv refutid order n°ould be contrary to our precedent

declining to enease in retroactive ratetnaking." Ohio Coflsutners Cozunsel l? Ptl6.

1-7ti1 Coltrnt., 121 Ohio St_3d 3621. 1-009-Oltio-604, 904 N.E.2d 853. ^?1: see also.

z.g.. Greeit Cove Reso1-t I O}vtters' Assn. v. Pub. L'til. Cofrarn.. 103 Ohio St.3d

125. 2004-Ohio-4774, 314 N.E.2d 829. 'F 17 ("Neither the coininission nor this

court can order a refund of pre'viously approved rates; however, based on the

doctrinz set forth in Keco Keco, 166 O11io St. 254. ' 0.0.2d 85, 141

'N.E?d 465. paraQraph two of the syllabus (R.C. Title 49 "affords no riQht of

action for restitution of the increase in charees collected duriniz the pcndency of

the appeal"). These precedents remain good law and still apply to these facts,

thus prohibiting the grantina of a refund.

(!^ 17) We recognize that the no-refund rule transforms OCC's win on the

Inerlts into a soineNyhat hollow victory. Any apparent unfairness, howe%fer_

remains a policy decisioti mandated by the laraer lesislative schenze. As Keco

and other cases ltave noted_ the statutes protect against unlatvfullv higli rates by

allowin¢ stays. R_C_ 4903.16 authorizes the court to stay execution of

cotumission orders_ This section makes '`cfear that the General A.ssetnbly

intended that a public utility shall collect the rates set by the conttnission's order,

ziN1nQ, ho«^ever, to any person who feels aagrieved bv such order a right to

6
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secure a stay of the collection of ilre neiv rates after postin¢ a bond." Keco, 166

Ohio St. at 257, 2 O.O."'d 85, 141 \.E.ryd 465. The stay remedy "completely

abrogated" the form of rzftuid (a restitution order) soueht in that case. Id. at 259.

18) Ttte difficulty for OCC is tltat to obtain such a stay. it niust

"eKecute an undertakine *** conditioned for the prompt paSZnent by the

appellant of all daniages caused by the delay in the enforcement of tlae order."

R.C. 4903.16: see also O)Ttce of Cortsunlers ' Coulrsel v. Pirb. L'til. Corrrfn. (1991).

61 Ohio St3d 396. 403-104, 575 N.E.'_'d 157 (the bond requirement applies to

OCC under "R_C. 4903.16. and this court's interpretation tliereof '). OCC acted

with dilisence and speed to secure a financial reniedy in this case: it filed an

action in proliibition, a quick-and premature-appeal, an action for a writ of

procedendo, and a motion to suspend the order in this case. Critically, howeE•er,

OCC did not seelc to post a bond-in fact, it affirmatively sought to avoid doing

so.

19) OCC concedes that it failed to post bond, but asserts that it is "not

financialtv capable of postinz any bond other than a notninai atnount," a

circuinstance that makes "a stay * * * truly an illusory remedy at best tniless the

Court relieves OCC from filing a bond." To the de2ree that the bond requirement

poses a barrier, liowever, it is one that nrust be cured by the General Assembly.

Unquestionably, it is the prerogative of the General Assembly to establish the

boiuids and niles of pubiic-utility regulation_ See, e.g., Akron v_ Pub. L-Wl. Comm_

(1943), 149 Ohio St. 347, 359. 78 ti.E.2d S90 ("the legislative branch of the state

government may confer npon" the comniission "very broad [po.vers]" for the

--supervision, regulation and, in a larae measure. control of the operation of public

utilities"). -knd our "revisory jurisdiction" over agency proceedings is lienited to

that "conferred by law_" Section 2(d), Article 1V, Ohio Constitution.

20) The legislature has see.ii fit to attach a sistnificant requirement to

the coEut's stay power: the posting of a bond sufficient to protect the utility
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aaainst damaQe. R.C. 4903.16. If the General Assembly so desirzd. it could

remove or loosen this condition on the stay power. It has not done so_ despite

decades of cases refusing to grant a refund. At bottom_ then. the statutory schenie

creates OCC's problezn. We understand the difficultv a ptiblic agency such as

OCC faces in dealin-Q «'ith the bond requirernezit. Nevertheless, the statute is

clear, arz d it clearly applies. ^Vliether it is wise to apply the bond requirement to

OCC is a tnatter for the General Assemlrly to consider, not this court.

1¶ 21) For these reasons, «-'e hold that the commission's decision to

authorize a retroactive rate inerease was unlawful, but we deny OCC's refund

request.

B. IEUPropos ition of Lttw 3: OCC -;: In approvrng a prol-ider-of-Iast-resort

clrarge., tlte cojrrmrssiort relied ou ajustification lacking arrt- r-ecord srrpport

1r 22) The eomniission approved the recovery of roushly S500 million in

pro-6der-of-last-resort (`'POLR") charges over the three years of the plan. OCC

and IEU attack the cliarge on several arounds, including that the caminissiou

lacked record support.

(¶ 231 Under Ohio law, ctistonrers may purchase generatioir serv-ice from

a competitive supplier. If such a supplier fails to proNide service. "the supplier's

custotners * * * default[] to tlie utiiity's standard service offer * * * until the

customer chooses an alternative supplier." R.C. 1928.14. This obligation to stand

ready to accept returning customers makes the utility the "provider of last resort,"

or '`POLR." Sez, z.g.; Corrstellatiori 1'e+yErrer^t, Irac. v. Pub. G7i1. Corrrm.. 104

Ohio St3d 530, 2004-Ohio-67677 820 N.E.2d 585. !` 39. fn. 5("POLR costs are

those costs incurred by [the utility] for risks associated with its legal flbligation as

the default provider, or electricitv prorider_ of East resort, for customers who shop

and then re[urn to [the titility] for generation service"). In other reviews of POLR

charQes, we have admonished the commission to "carefully consider «-hat costs it

8
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is attributing" to "POLR obliQatioiis." Ohio Consumer-s' Corrrr.sel v. Pirb. L-'trl.

Comni.. 114 Ohio St.3d 340. 2007-Ohio-4'76, 37? N.E?d 269, !; 3(.

{!f 241 Below, the conunission approved a POLR charge totaling over

S500 million over the tznn of the ESP. It described the char2e as cost-based.

-[T]he POLR rider Nvill be based oEt ahe cost to the Coinpanies to be the POLR

and camy the risks associated therzJ7^-ith ***." (Einphasis added_) Likewise, it

stated that it was allowing recovery of "esti^nated POLR costs." (Emphasis

added.) A¢ain on rehearine, the conimission stated that it had "'determined that

the Compariies should be compensated for the cost of carrying the risk associated

with being the POLR pro,6der." (Empirasis added.) T1iis characterization of the

POL.R charge as cost-based lacks any record support; therefore. we reverse tfie

portion of the order approviiig the POLR charge.

(![ 25) We have carefully rzvieved the record, and «•e can find no

evidence suggesting that AEP's POLR charge is related to any costs it will incur.

a►EP derived its charge using a mathematical forrnula created to price eschange-

traded options. The conipany analogized an option to buy and sell securities to

the statutory right to shop for power; changed some variables, and applied tlie

formula. This fonnula, called "the Black-Scholes model" af3er M,o of its creators,

is the only evidence AEP presented in support of its POLR charge.

[¶ 26) Contrary to the order, this formula simply does not reveal "the cost

to the Companies to be the POLR and carry the risks associated therewith." The

record shows that the model does iiot zvzn purport to estimate costs, but ittstead

tries to quantifv "ttie value of tlze optionality [to shop for power] that is provided

to custotners under Senate Bill 221." Vahte to customers (what tlhe model shows)

and cost to AEP (the purported basis of the order) are simply not the same thing.

AEP's own Nvitness ntade this clear-'`[t]ry-ing to recover the costs of tlre

Companies' POLR obligation retrospectively si-ould fail, because it ignores the

vzry natrue of the POLR obligation. The value of tlie crestorrrers' rrght to sicitch

9
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under S.B. 221 coines froin the option custoniers are given to switch suppliers.

zvhile still ha-%,ine the safety net of the ESP rate * * *." (Eniphaszs added.)

(!( 27} Even assumin¢ that AEP accurately priced the option, v.•e fail to

see hoNv the atnoutrt a customer Nj-ouid be Nt-illing to pay for the ri¢ht to ahop

necessarily zstablishes AEP's costs to bear the attendant risks. The order does not

explain the retationship between the nvo. And witnesses for other parties

couiinned that the POLR charQZ was not based on cost. A .t'itness for OCC

testified that AEP has "not idzntified any specific costs they are incurring related

to the POLR obliization." Another witness agreed that AEP does "not appear to

have an actual otit of pocket expense." Along simitar lines, a niember of the

coittniission's staff stated that "a POLR charge. if one is considered appropriate,

would be sigiiificantlv below wliat AEP is requestina."

28) Other facts in the record further call into queslion the accuracy of

AEP's POLR theorv. The record showed that AEP has had `,%-irhially no"

shopping in the Iast eight vears_ includirlg no residentia;, shoppers. I^o

counters-ailing evidence predicted an uptick in shoppiiiiz. No witness testified that '

more switching could be expected in the future, and AEP perfonned no "act;ial

custolner strrveys" or "studies apart troni the Black-Scholes rnodel" to determine

whether shopping was likely to increase. On the contrarv, the corninission's o',;vn

economist testified that -thzre are manv reasons to think that substantial rnie.ration

«-ill not quicklv occur, even if the market price falls belov.• the SSO [standard

sen-ice offer] price." Even AEP's witness testified that ` fdjesire to switch, in

Lhis] view, n•ill be when there's an econontic advantaue." but that "today," there

is "no ecottonzic advatitaQe." Accordinglv. AEP did not even 'liave a plan to

purchase" options to hedge its own POLR risk. At the very least, all this evidence

raises doubts about the proposition that AEP would justifably expend S500

million to bear the POLR risk.

10
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29) In short, the ;nanifest weight of the evidence contradicts the

comniission's conclusion that the POLR cliarse is based on cost. In contrast with

our recent admonition that the commission nitlst "carefully consider si-hat costs it

is attributins" to "POLR obligations," Ohio Coltsluners' Coulrsel, 114 Ohio St.3d

340, 2007-Ohio-4276, 872 N.E?d 269. F 26, no evidence supports the

conunission's characterization of this cltarge as based on cost. Ruling on an issue

without record suppurt is an abuse of discretion and reversible error_ See, e.s.,

Iltdrrs. E1 ►elgs C-"sel.s-Ollio v. Pub. L ril_ Conlm., 117 Ohio St.3d 486. 2008-Ohio-

990_ 885 'TKE.?d 195. ^j 30. Therefore, we reverse the provisions of the order

authorizin$ the POLR charee.

(I 301 On remand, the commission may revisit this issue. To be clear, we

express no opinion on whether a fortnula-based POLR charse is per se

unreasonablz or unlaivful, and the cornmission niav consider on remand whether a

non-cost-based POLR charse is reasonable and lawful. Alternatis•elv. ' the

commission may consider whether it is appropriate to allow AEP to present

evidence of its actual POLR costs. However the corrunission chooses to proceed,

it should cxplain its rationale, respond to contrary positions, and support its

decision vith appropriate evidence.

C. OCCPi•opos1t1o7? ofL[71ti' 6: jlte cof11J111SS1o14 erred in deteT111t11111g

tllat ESPs mav include items nol specifrcalh! authorized bt• statrtte

31) In its sixth proposition of law, OCC arszues that R_C_

4928.1=33(B)(2) does not perruit aEP to recover certain carrying costs associated

«-ith environinental uivestFnents. That section states, "The [electric security] plan

uiay provide for or include, without Eimitation, any of the folloIsing," aiid then

lists nine categories of cost recovery. OCC arsues that this section permits plans

to include o»h= listed items: the commission and AEP argue that (BX2) perniits

1tnlisted items. We aaree witb OCC.

lE
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14( 32) By its temis, R.C. 49^$. l l_ (B)(?) allows plans to include only

--anv of the following° provisions. It does not allow plans to inchide "any

provision." So if a Siven provision does not fit within one of the catesories listed

"follo«ine" (B)(?); it is not authorized by statttte.

{¶ 331 The commission belieN°es that the phrase ^without Iitnitation"

allows unlisted iteins. assertinQ that the nine cateaories are "illustrative. *** not

exhaust.i.ve." Bttt this plirase does not allow tinlisted items. Ratlter. it allows

unliinited inclusion of listed itenis_ The list limits rhe npe of cateQories a plan

inay iticlude, while the phrase '-Uithout limitation" allows as ntairt> or as trtttclt of

the listed cateaories as the comtnission tinds reasonable-subject to ativ other

applicable linlits, which we do not consider here.

34) The plain lanstuage of the statute controls. and this isiterpretati.on

leads to a reasonable result. HoweL-er, tlte appellees' interpretation would reinov'e

aity substantive liniit to Nrhat an electric security plan ntay contain, a result we do

uot believe the Gzneral Assembly intended.

;!J 351 For the foregoing reasons, we reverse the commission's le¢al

determination that R.C. 4928.143(B)(2) permits ESPs to include unlisted items.

On reniaand. the commission may deternzine whether any of Qie listed catep-ories

of (B)(2) authorize recovery of environmental carrvins charges.

D. IEL' Propositian of Lcrw 1: Tlre corrrm issror2 did tzot Iose jurisdiction

over the case ivhen the I50-darn, crpproval deadlUie expired

I¶ 36} In its first proposition of laxV, IEU argues that the cornmission "lost

jurisdiction over AEP-Ohio's July 31. 2008 ESP Application %ti°hen it failed to

authorize an ESP v,7ithin the 1S0-day time fratne required by R.C. 4928.143-" We

disagree.

M 371 "`As a general rule, a statute +yhich provides a time for the

performance of an official duty -will be constnied as dircctory so far as time for

perfornZ ance is concernect especially where the statute fLYes the time simply for
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convenience or orderly procedure.' '. In re Dm°is (1999). 84 Olrio St3d ?20. 5'2-

705 N.E.'ci 1219, quoting State es i-el. Jones v. Fairrtr (1946). 146 Ol7io St. 467.

471-472. 3? O.O. -i42. 66 N_E.'d -i31. "This is so `unless the nature of the act to

be performed or the pluaseologv of the statute or of other statutes relating to the

same subject-matter is such tlhat the designation of time must be considered a

liinitation upon the power of the officer_- - id.. quoting Stcrte ei' r•el, Smtth v.

Barraell (1924), 109 Ohio St. 246, 255; 142 N.E. 611.

(1^38} Under this principle, deadlines cancertied with 'Ihe prompt

conduct of the public business" should be considered "directorv." not mandatory.

Jones at 472. The use of the word "shall" to institute the deadline does not

chanae this. See Davis at 522 ("even nith 'shall' as the operative -verb, a

statutorv tinie provision may be directory"). And a deadline provision that does

not `inandate any particular result if the *** deeision is untimelv" further

supports a directory interpretation. Stare or rel. Larh-iiis v. Wilknrson (1997), 79

Ohio St3d 477_ 479- 683 N.E.2d 1139: see also, e.g.. Davis at 522 {a deadline

was directory where it did "not include any expression of intent to'restrict the

j ►irisdiction of the cou. ► t for untimelitress"j.

'![ 39) Applying these standards, we izoid that R.C. 4928.143(C)(1)'s 1-50-

day deadEine is directory and that the conimission retained jurisdiction over the

case when the deadline expired.

{9140) R.C. 49-28.143(C)(I) provides: "The comntission shall issue an

order under this division for an initial application under this section not later than

one hundred fifty days after the application's filing date and, for any subsequent

application by the utility under this section_ not later than two hundred seventy-

five days afler the application's filinQ date."

14R 41) Considering the act as a%,hole. we find it plain that the General

Assembly enacted the 150-day deadli.ne to ensure prompt review of itritial ESP

applications. To beuin with, that is how we gznerally interpret such provisions, In

13
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r•e Davis. 84 Ohio St.3d at 522, 705 \.E?d 1219, aud riunierous provisions of

S.B. 2?1 coufinn that the eeneral nile applies here. For erainple, the introductory

section of S.B. 221 requires electric distribution utilities to provide a standard

service offer by a specific date. January 1. 2009. R.C. 4923.141(A). Git•en that

the law took effect July 31. 2005, the utilities and the conimission had not quite

six inonths to have new rates put into etTect. Six nionths is a comparatively short

amount of time for a major rate proceedinQ; the comniission is given almost twice

as much tizne (275 days) to resol-ve a distribution-rate proceeding, see R.C.

4909.42. and later ESP proceedings. See R.C. 4928.143(C)(1). ti•loreover, the

statute expressly permits utilities to file their applications "prior to the zfffectiv-e

date of anv rules the commission may adopt for the purpose of this section." R.C.

4923.143(A).

(!j 42) All this suggests that the General Assenibly meant -to liasten the

f ling aud re<<ie-,,v of initial ESPs. tiot set a jurisdictional bar. IEL poittts to no

factors that suizgest the opposite. For ex-ample. R.C. 4928.143 does not intpose

any consequence for exceeding the 150-day deadline. It does not mandate

dismissal and refling. Notably, this consequence is required in other scenarios_

but not for espiration of the 150-day deadline. See R.C. 4928.143(C)(2)(a) and

(b).

43) R.C. 4928.143(C)(1)'s deadline effectuates "the proper, orderly,

and prompt'' resolution of initial ESP applications. ,Iones_ 146 Ohio St. at 472, 32

O.O. 542, 66 N.E.2d 531. The deadline is not jurisdictional, and we reject IEli's

first proposition of law.

E. IEf:'Proposition of Lcnr 2: IEUlras not shoivn err•or in

AEP's acceptarrce rn1d crppeal of its ESP

44) In its second proposition of law, IEU argues that the commission

should have `prohibit[ed] AEl'-Ohio frorn accepting the benefits of the hisher

14
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rates approved in the ESP «-hile siinultaneously preserving the riQht to withdraAv

and tenninate tiie approved ESP." This arQutttet;t lacks tnerit.

{!J 45) Under R.C. 4928.143(C)(1), the commissiott must do one of three

things when an ESP is tiled: it must "approve_" "modify and approve," or

"disapprove" the application. - 1f the comniission modifies and approves an

application," tlie utility "may withdraw the application, therebv tenninating it and

may file a new standard service offer." R.C. 4928.143(C)(2)(a).

{!^ 46) In tE1is case, tEie coniniission moditied and approved the ESP. AEP

tiled tariffs instituting the ttetv rates but stated in its cover letter, "The Companies

do ttot «-aive *** their riQht under § 4928.1 t3(C)(2), Ohio Rev. Code, regardin$

withdrawal of their Application." According to IEU, AEP "ltas never formall_y

accepted its approved ESP, is still takiniz the benefits of the ESP. and has filed an

appeal of its ESP to this Court." IEU contends tltat a utility -catunot accept the

benefits of the rates approved in an ESP while simultaneously preserving the rigltt

to withdraw and tenninate the ESP."

{1^ 47) IEU has not met its burden of showins error. The law permits

utilities to «rithtlraw modified ESPs. but does not require it, R.C.

4928.1=13(C)(2)(a), and IEU cites no authority requiring "formal acceptance" of

an ESP. The fact that AEP has neither withdraw-n nor fonnally accepted its

application does not show error.

i!( 481 We will not weigh in on whether s.EP could collect ESP rates for

some period of time and then withdraw the plan. AEP has not done so, and we do

not address hvpothetical questions. See State ex rel. Eh7-ia Fotri7drv Co. v. Ifldtrs.

Comm. (1998). 82 Ohio St.3d 88, 89. 694 N.E.'_d 339; Cittcinnati Gas & Elec.

Co. v. Pub_ Util. Comm.. 103 Ohio St.3d 398. 2004-Ohio-5466. 816 N.E.2d238.

^ 17.

{¶ 49} IEU has failed to detnonstrate legal error, attd we reject its second

proposi tion of law.

15

Appx. 000025



SLPREVI; COURT OF OHIO

F. OCC Propositiori of Ltnv 4: I7re commission adequatell,

explained +vln' it tit'as ffot fOllott'lilgprtor decisions in allo1i71)tga

.4 EP to A-eep t(re, proceeds of "off-ststem .saies "

50) hi its fourth proposition of laNv. OCC areues that the order departed

from precedeiit without sufficient explanation. The commission allowed AEP to

keep all proceeds from "o#f-system sales." nieaning unregulated sales to other

resellers and itot to retail customers, rather than requiring AEP to give the net

profits of those sales as a rate credit to consumers. OCC asserts that in past cases.

the commission required utilities to share «°ith custortters the revenue from such

sales. Accordins to OCC, the eoniniission has departed from this precedent

without sutTicient explanation.

i!( 51} At the outset, we tiote that OCC does not argue that the underl'On¢

decision was sub.stanuivelv unlawfi►I and unreasonatiie. In fact, OCC concedes

that the law "does not require profits frorix ot}-system sales to be ine3uded in the

ESP rates" that is_ shared with customers. Its argument is procedural and

liutiited to whetlter the commission "failed to explain why it n'as departing from

precedent."

M, 52) It is true that we have instructed the commission to 'Yespect its

oxvzi precedents in its decisions to assure the predictability which is essential in all

areas of the law, itycluding administrative law." Cleveland Elec. Illum. Co. v.

Pub. Util Comm. (1975), 42 Ohio St.2d 403, 431, 71 0.0.2d 393, 330 N.E.?d 1.

superseded on otlier grounds by statute as recognized in Babbit v. Prrb. L-71if.

Con2n1. (1979). 59 Ohio St?d 81, 89; 13 0.O.3d 67. 391 N.E.2d 13716. This does

not mean that the conunission may never revisit a partictilar decision, only that if

it does cl3ange course, it must explain why. See. e.2., L^til. Serv. Partners. Irtc v.

Pub. L'til. Conim.. 124 Oliio St.3d 284. 2009-Ohio-6764_ 921 i\i.E.?d 1038, C' 18:

Office of Coststuners' Counsel v. Pub. L_'ti1. Coirrtn. (1985). 16 Ohio St.3d 21, 21-

22, 16 OBR 371, 475 I.N.E.Wd 736 ("A few simple sentences in the commission's

16
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order in this case would have sufficed" to explain why a previous order had been

overruled). T1ie new course also must be substantively reasonable and laivft ►l; but

OCC, as noted. ltas tiot placed that at issue here_

IT 53) Here, the commission espEained why it did not follow the cases

cited by OCC as precedent_ \one of thzm arose Etnder thz applicable body of law.

S.B. 221. And the cotnmission fitrther concluded that the applicable law now irt

place does not even require OCC's reqtiested treatment_ a point that OCC

concedes.

1¶ 54) The conunission adeqtiately explained why it did not follow the

cases cited by OCC. As this is the only basis on trhich OCC attacks the

comtnission's treatment of off-system sales, we relect its fourth proposition of

law.

G. IEIIProposiriota ofLav-4: IEUfails to sltow error cottcentitrg

tlre appt-oval of clzarges related to a pair of generation stations

14,155) In its fourtli proposition of law, IELt argued that the commission

should not have allowed recovery of charges associated «ith a pair of eeneration

stations. Aecording to IE[J7 the eomniission ''r.annot use traditional cost-based

rltemahrtt,; selectively to increase rates wltere it believes particular catestories of

corripe.tirn•e generation costs are not currentlv reflected in rates." (Emphases sic.)

i¶ 561 `[A] party who contends' ', that rates and charges are

unreasonable `has the burden on appeal to the Supreme Court under Section

4903.13, Revised Code, of showing that thev are unjust, unreasonable or

unlaw-ful_' " .4 T & T Conttrttrt2icatiorts of Olrio, Isrc. v. Ptrb. Util Comttt. (1990).

51 Ohio St.3d 150, 154. 555 N.E.2d 23$, quoting Colttntbtts v. Pub_ L=til. Cornttr.

(1959), 170 Ohio St. 105: 10 O.0.2d 4_ 163 N.E.?d 167, paragraph tw-o of the

syllabus. [EU fails to carry its burden here. At no point does appellant even

purport to cite a specific legal authoritv that prohibits cost-based rates in an ESP.

Several times, it asserts that SB. 221 prohibits the commission's action. S.B.

17

Appx. 000027



S liPEtE\f E COURT OF OHIO

22I- ho«'e4er. is over -50 pages long, so this general citation does not pro%ide

eno118h RElldance.

i¶ 57} Conclusorv assertions that t4az comniission cannot do something

fall well short of demonstrating reversible error. IEU's araument in its fourtli

proposition is inadequately developed, and we reject it orI that basis.

H. IEL'Propositiorr orLmv 5: IEL'farls to sltoi v error in the approval of

AEP's vegetatioit-nrarragenzertt and snicrrt-grid prograltis.

,!158} I.n its fifth proposition of lasv_ IEU challenges the commission-s

approval of parts of AEP's proposed enhanced-vegetation-management3 and

smart-grid proQranls. iNeithzr challenee succeeds_

(¶ 59} Regarding the vegetation-management pro$ram, IEU faults the

cotnmission for inconsisteney--it approved tliis distribution charge btit not others

that had been requested. AEP had proposed four types of charges relatzd 'to

distribution smice. The commission decided not to address t3u'ee of the four.

finding it better to esaniine those charstes in "a distribution rate case where all

componetits of distribution rates are subject to review.- 'Nevertheless, it allowed

retovery of an "ellha.t3ced veget.ation initiative," based on its fincfings that "a

specifie need exists" for the initiative and that the charges were necessary to

expand the current program_

50) IEU asserts that this decision to approve some but not all

iiistributiou charaes was unexplained. That is not true. The commission did

explain why it considered oue distribution progratn but not the others-`-.aEP-

Ohio has demonstrated in the record of this proceeding that it faces increased

costs for vegetation managentent and that a specific need exists for the

iiuplementation of the enbanced vegetation initiative ***." IEU does not zxplain

1. "Veeetation manaaement" refers to trinlminz trees. clearing riehts-of-Kav. and otlter acti%ities

necessary to keep wires clear. See senerally Carrig¢rr v. Illuln. Co.. 122 Ohio St.3d 255, 2009-

Ohio-25?4. 910 N.E.2 d 1009. 9115.
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in any fiirther detail ivhat else the coinniission should haye explained, so this

portion of its argunient is settled.

IT61) In the otlter part of its fifth proposition, IEli argues that the

commissioia approved AEP's "gridS\•LART" proposal "without any sliowina that

Fit] satisfied the cost-effectiveness requirements of R.C. 4928.02fDl." Tlte

provision cited by IEU states that `;it is the policy of the state" to "[e)neourage

innovation and market access for cost-effective supply- and deniand-side retail

electric service including, but tiot limited to, dentand-side nlanaQentent, time-

differentiated pricing_ and iinpletnentation of ad%.anced tnetering iiifrastrticture."

IEU lias not denionstrated legal error.

(¶ 62} To beain with, and contrary to IEU's assuntptioiy. R.C. =1928_02(D)

does not intpose strict "cost-effectiveness requirements" on any given program-

indeed, by its ternts, it does not reqriire anytlting. It simply expresses state policy.

As we have held, such policy staternents are "guideline[s] for the comtnission to

weiah" iin evaluating utility proposals to further state policy goals, and it has been

"left * * * to the comtnission to determine how best to carry [them] out." Ojtio

Co71sF1171ePs' Counsel v. Pu6. Ufii. Comm.. 12-i Ohio St.3d 577 2010-Ohio-134,

926 N.E_2d 261. 9" 39-40. The commission plainlv weighed this polic},

consideration in reviewing the programs. That alone is 2rounds to reject IEU's

argument.

{!^ 63} In any evetit. the eoinmission acted in step with the policy of R.C.

4928.02(D). By appro4ing the initiation of the sntart-grid proaram, the

conunission "[e]ncourage[d] innovation and tnarket access" for "supply- and

demand-side retail electric services," specifically including "implemzntation of

advanced rneterirt¢ infrastructure." R.C. 4928.02(D). As to cost-effectiveness.

tlie cojnmission imposed several requirenents to ensure pnident spending:

"separate accounting for aridS\LART, an opporturtity to approve and update the

plan each year, assurance that expendittues are made before cost recovery occurs,

19
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and an opportunity to audit cxpeuditures prior to recovery_" Nloreover, rhe

coEnmission cut in half the proposed cost-recovery and required AEP to seek

federal stintulus funding. Thcse provisions reduced costs and itnposed

Ettechanisins to protect consumers from unwarranted spending.

;![ 641 For the foregoing reasons. n-c reject IEU's fifth proposition of law.

1. tEUProposition of Lcnv6: IEL' Itas trot demottstrated error rtr the

comnrissron's setrirrg ofAEPsftel-cost baseline

(4,165) ESPs ntav provide for "[a]utflmatic recovery-' of "the cost of fuel

used to generate the electricity supplied under the oiTer," "Provided the cost is

prudently incurred." R.C. 4928.1 43(B)(2)(a). In its sixth proposition of law, IEU

asserts that the conunissiori i6olated the prudently-incurred-cost requiren ►znt

«-hen it used certain estimated t(tel-cost tiLTures in establishing AEP's base rate.

This arizutnent lacks nierit.

[¶ 66} We note up frottt that IEU does not attack the use of an estimate

per se, but merely the commission's choice of Nvliat estitnate to use_ IEU, AEP.

and the contmission's staff each proposed fitel-cost estimates; the cornn3ission

adopted staff's. And tve fiirther note, because the record confrms, that no ntatter

vv.hich estitnate was used, otily actual costs were to be recovered.

{!f 67} IEU argues that the commission's cltoice of estimate ^iolates R.C.

4923.1=I3(B)(2)(a). That section authorizes "[a]utomatic recoverv" of "the cost of

fuel" "provided the cost is prudently incurred." The commission complied with

this section. As noted above, only actual costs will be recovered, and as the

comniissian stated in its order, they n-ill be subject to prudence review ("the FAC

[fuel adjustment clause] tnechattistn includes a quarterly reconciliation to actual

FAC costs kncurred." and the staff recoinmendation was adopted for "an annual

prudency and accotuttins review" of the FAC).

i![ 68} ti•Ioreover, IEU points to no legal authority that speaks to how the

cocntnission should detemzine or estimate fuel-cost baselines. Any lack of
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statutory euidance ott that point should be read as a grant of discretion. See, z.e_.

Pfnphone Assra. v. Pub. L.'rit. Corrurr.. 109 Ohio St.3d 453, 2005-Ohio-2388. 849

3N,E?d =l, f 25 (`AN7hen a statute does not prescribe a particular formula, the

PUCO is vested with broad discretioti'). IEU sinipl_y- has not shown an abuse of

discretion. It asserts that the commission's estimate ltas the effcct of -pushing too

much money associated tivith the FAC into the deferral bucket." Bttt rvhile IEU

explains whY it does not like that decisiott, it neither cites legal authority

prohibiting the connnission's approach nor persuasively explains ho«' the order

was objectively unreasonable. That is not etiotiah to dettonstrate reversible error.

[!j 69} We reject IEU's sixth proposition of law.

J. JEUPropositron ofLrnc %: fET-"fails to demonstrate atn% ti'iolariora

ofR.C. 4903.09's reqrrire.trterlt ofa reasor:ed erpfmration.

{¶ 70) Last, in its seventh propositi.ott of law_ IEU alleges that the

commission violated R.C. 4903.09 by failing to sufficiently detail "the reasons

prontpting the decisions artived at" R.C. 4903.09. IEU lodges this objection at

a fatallv high level of eeneralit^r. Had the commission issued a one-pasre

stntunarv order to resolve this case. it might sufftce to assert sintplv that "the

Orders ontit the required document.atiott of the Comntission's reasoning." But the

order and entries on rehearing fill 140 pages-while we do not equate breadtlt

xv-ith deptlt. IEU nlust do more to show error.

71) Given the reheariaig requirements, IEU needs to sllow at least three

things to prevail under R.C. 4903.09: first, that the commission initially failed to

explain a material matter: second, that IEU brought that failure to the

commission's attention tltrouah an application for rehearing; and third_ that the

conunission still failed to explain itself IEU's nonspecific allegations establish

none of these points. (The only example developed by IET; concerns the POLR

charge, which we have already discussed.)
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M 72) IEU has not specitic3lly explained bow the cornniission failed to

elplain itself. On that basis. 've reject its seventh proposition of law.

111. Conclusion

(!l73} Sotne of the issues raised are best left to the General Assetnbhr_

udiich has the responsibility to monitor the development and iinpleznentation of

the new reoulatory regizne. We can resolve leeal disputes, but we caruiot fill

,aaps. V4'llile oiir goal is always to detrnnine the intent of the General Assembly,

we also recoQiiize that our decisions may reveal aaps uaiintended by that body_ If

that occurs, or the law othcr«6se fails to achieve its policy objectives, tiie

le¢isla"ture is the appropriate body to determiztz those issues.

(¶ 74) For the foregoing reasons, we reverse in part, atTinn in part. and

Yetriand this case to the COnI1111sslfln.

Order atfirmed in part

attd reversed in part,

and cause remanded.

O'CoN-N-olz. C_J., and PFEt1:'F-it O'Do'd\'ELL. LA,tiZLVGEdt. CL:PP, and

McGEE BltoW?r, JJ., concur.

Janine L. Miaden-Ostrander_ Coiisumers' Couusel, aiid Terry L. Etter.

Nlaureen R. Grady, and Richard C. Reese. Assistant Consuiners' Counsel, for

appellant Ohio Consuniers' Counsel.

Mci\ees, l4allace & Nu.rick. L.L.C., Samuel C. Randazzo_ Joseph E.

Oiiker_ and Frank P. Darr. for appellant Industrial Eitersy L sers-Ohio_

tiichael DeWine_ Elttornev General, and Williani L. Wright. Werner L.

Margard III. Thomas G. Lindaren; aiid Jolm H. Jones. Assistant Attornevs

General, for appellee Public Utilities Commissioa of Oiiio.
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BEFORE

THE PUBLIC LITILTTrES COMMISSION OF OhIIO

In the Matter of the Application of Ohio )
Power Company and Columbus Southern ) Case No. 10-2376-EL-UNC
Power Company for Authority to Merge )
and Related Approvals. }

In the Matter of the Application of
Columbus Southern. Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer Pursuant
to Section 4928.143, Revised Code, in the
Form of an Electric Security Plan.

)
)
)
)
)
)

In the Matter of the Application of )
Columbus Southern Power Company and ) Case No. 11-349-EL-AAM
Ohio Power Company for Approval of ) Case No. 11-350-EL-AAM
Certain Accounting Authority. )

In the Matter of the Application of )
Columbus Southern Power Company and ) Case No. 10-343-EL-ATA

Ohio Power Company to Amend their ) Case No. 10-344-EL-ATA

Emergency Curtailment Service Riders. )

In the Matter of the Corrnmission Review of )
the Capacittir Charges of Ohio Power ) Case No.10-2929-EIrUNC
Company and Columbus Southern Power )
Company. )

in the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Mechanisms to Recover Deferred Fuel
Costs Ordered Under Section 4928.144,
Revised Code.

The Comrr>sssion finds:

)
)
)
)
)
)

Case No.11-346-EL-SSO
Case No.11-34$-EL-SSO

Case No.11-4920-EL-RDR
Case No.11-49Z1-EIrRDR
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(1) On )anuary 27, 2011, in Case Nos. 11 -31=1b-EL-SSO, 11-348-EL-
SSO, 11-349-EL-AAM and 11-350-EL-AAM, Columbus
Southern Power Company (CSP) and Ohio Power Company
(OP) (jointly, AEP-Ohio or the Companies) filed an application
for a standard service offer (SSO) pursuant to Section 4928.141,
Revised Code (ESP 2).

-2-

(2) On September 7, 2011, a Stipu.lation and Recommendation
(Stipulation) was filed for the purpose of resolving aIl the
issues raised in the ESP 2 cases and several other AEP-Ohhio

cases pending before the Cornmission, Case No. 10-2376-EL-
UNC, In the Matter of the Application of Ohio Power Company and

Columbus Southern Poutr Company for Authority to Merge and

Related Approvals (Merger Ca.se), Case No. 10-343-EL-ATA, In

the Matter of tlre Application of Columbus Southern Pozmr Company

to Amend its E ►rrergeney Curtailment Senice Riders and Case No.
10-344-EIf-ATA, In the Matter of the Application of Ohio f'ouwr

Company to Araend its Emergency Curtai(ment Service Riders

(jointly Curtailment Cases); Case No. 10-2929-EL-UNC, In the

Matter of the Commission Reziew of the Capacity Cltarges of Oirio
Pouxer Company and Columbus Southern Power Company

(Capacity Charges Case); and Case No. 11-4920-EL-RDR, In the
Matter of the Applicntion of Columbus Southern Powvr Corripany for

Approval of a Mechanism to Recover Deferred Fuel Costs Pursuant

to Section 4928.144, Revised Code, and Case No. 11-4921-EL,-RDR,
In the Matter of dze Application of Columbus Sout)urn Pouaer
Company and Ohio Pouwr Company for Appraz ►aI of a Mechanism to
Recover Defetred Fuel Costs Pursuant to Section 4928.144, Revised

Code (jointly Deferred Fuel Cost Cases).

(3) On December 14, 2011, the Commission issued its Opinion and
Order in the consolidated cases, finding that the Stipulation, as
modified, be adopted and approved.

(4) However, on February 23, 2012, the Commission issued its
Entry on Rehearing determining that the Stipulation, as a

package, did not benefit ratepayers and the public interest and,
thus, did not satisfy the three-part test for the corisideration of
stipuia.rions. The Commission directed AEP-Ohio to file new
proposed tariffs to continue the provisions, terms, and
conditions of its previous electric security plan no later than
February 28, 2012.
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(5) On February 28, 2012, AEP-Ohio submitted its proposed
compliance tariffs containing the provisions, terrrFs, and
conditions of its previous electric security plan, as approved in
Case No. 08-917-ELrSSO (ESP 1) et al. In the Mritter of the

Application of Columbus Southern Power Company and Oluo Power
Cvrrrpany for Authority to Establish a Standard Service Offer
Aursuant to Section 4928.143, Revised Code, in the Form of an
Electr-ic Security Plan. AEP-Ohio further explains that the
implementation of the phase-in recovery rider (PIRR), as
approved in FSP 1, was recalculated on its January and
February collections and carrying costs for those two months
based on the long term debt rate. Therefore, AEP-Ohio states
that the new PIRR rates are designed to collect the revised
balance over the remaining 82 months of the arnortization
period.

(6) On March 2, 2012, industrial Energy Users-Ohio {lEU-Ohio)

filed objections to AEP-Ohio's compliance tariffs. In its
objections, IEU-Ohio asserts that AEP-Ohio's compliance tariffs

contain a blended fuel adjustment clause (FAC) transmission

cost recoverv rider (TCRR) for both Ohio Power Company and
Columbus Southern Power Company instead of individual
provisions, improperly included the PIRR in its compliance
tariffs, and failed to file an appropriate application of its

capacity charges. IEU-Ohio also maintains that AEP-Ohio

incorrectly omitted key terms and conditions of service.

(7) On March 5, 2012, OrYnet filed an objection to AEP-Ohio's
compliance tariffs. Ormet contends that the inclusion of the
PIRR in the compliance tariffs is improper and unauthorized.

(8) On March 5, 2012, AEP-Ohio filed a Notice of Intent that it
intends to submit a modified ESP pursuant to Section 4928.143,

Revised Code, by March 30, 2012.

(9) On March 6, 2012, the Ohio Consumers' Counsel and the
Appalachian Peace and Justice Network (collectively
OCC/APJN) filed a motion to reject portions of AEP-Ohio's
compliance filing that implement the PIRR. In the alternative,

OCC/ APJN request that the Commission issue an order to stay
the collection of the PIRR rates or order the PiRR rates be

collected subject to refund.

-3-
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(10) Also on March 6, ?012, FirstEnergv Solutions (FES) filed
objections to AEP-Ohio's proposed tariffs. FES opines that no
recoverv mechanism for the PIRR has been authorized, and
AEP Ohio failed to include a TCRR rate for its IRP-D
customers.

(11) AEP-Ohio filed revised tariffs on March 6, 2012, that reinserted
terms and conditions that were omitted frorn the prQposed
tariffs filed on February 28, 2012. Also on March 6, 2012, AEP-

Ohio filed a reply to objections filed by IEU-Ohio, Orrnet, and
OCC/ APJN. AEP-Ohio asserts that the Corturrission already

merged the FAC in a separate docket in Case No. 11-5906-EL-
FAC (1I•5906), and it would be impractical and unnecessary to
revise not only the FAC provisions, but also the TCRR
implementation. AEP-Ohio argues the inclusion of the PIRR
was appropriate, and the capacity charges are appropriate as
they do not relate to the implementation of the prior retail rate
plan. Further, AEP-Ohio urges the Commission to reject OCC's
requests to stay the prior rate plan or make the rates subject to

refund.

(12) The Cornm2ssion finds that, with the exception of the tariffs for
the PIRR, FAC, and TCRR, the tariffs filed by AEP-Ohio are
consistent with its February 23, 2012, Entry on Rehearing, do
not appear to be unjust or unreasonable, and should be

approved, effective March 9, 2012.

(13) Regarding the FAC and TCRR, the - Commission finds that,
pursuant to AEP-Ohio's application in the Merger Case, the
approval of the merger will not affect CSP and OP's rates.
Specifically, the application provides that CSP and OP shall
continue service to customers within the pre-merger certified
territories in accordance with their respective rates and terms
and conditions in effect until such time as the Conunission
approves new rates and terms and conditions. Whi3e AEP-
Ohio is correct that its FAC rates were approved in 11-59f?b, the
rates were approved in light of the Comanission's approval of
the Stipulation in the ESP 2 proceedings, which was
subsequently disapproved on February 23, 2012. Accordingly,

OP shall file final unbtended TCRR and FAC rates to be
effective March 7, 2012, subject to subsequent Conunission
review. Further, FES correctly points out that AEP-Ohio failed

-4-
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to include a TCRR rate for its IRP-D customers. Therefore, we
direct AEP-Ohio to amend Original Sheet No. 475-1 to make it
consistent with ESP 1's terms and conditions.

(14) With respect to the PIRR, AEP-Ohio is directed to file, in final
form, new tariffs removing the PIRR at this time. The
Cornmission will address AEP-Ohio's application to establish
the PIRR by subsequent entry in the Deferred Fuel Cost Cases.

(15) Further, as AEP--0hio filed corrections to its compliance filing
on March 6, 2012, we do not need to address IEU-Ohio's
objection that. AEP-Ohio incorrectly omitted key terms and
conditions of service.

(16) In addition, as the captioned cases were consolidated by the
Stipulation which the Conunission disapproved, all future
filings should be made in the appropriate case docket, as the
consolidated case matters will no longer be docketed in all of
the above-captioned cases.

(17) Finally, the Commi_ssion notes that, on March 5, 2012, AEP-
Ohio filed its notice of intent to file a modified ESP application.
The Comtnission expects that such modified ESP application
will include a thorough discussion of: any plans of AEP-Ohio
to divest its generation assets, including provisions to ensure
that adequate capacity will be available on an on-going basis to
Ohio customers, notwithstandang any potential plant
retirements; provisions to address rate design concerns for
small commercial customers and residential customers in the
former - CSP service territory using more than 800 kWh in
winter months; provisions regarding plans to take advantage of
a territory-wide deployment of emerging metering technology
to provide ample choices regarding pricing, information, and
electric energy services for customers in a competitive market,
includir,g provisions that AEP-Ohio does not foreclose the
possibility of working coIlaboratively with other utilities, retail
energy suppliers, and interested stakeholders to explore cost
saving and market development opportunities; provisions to
take advantage of the deployment of emerging distribution
system technologies in all locations where they can cost-
effectively improve the efficiency of the distribution system or
enhance reliability consistent with the value customers place on

-5-
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service reliability; provisions for reasonable support for the
development of technologies that could provide significant
economic benefits; provisions ensuring that AEP-Ohio has the
ability to meet Ohio's renewable energy standards over the
long-term; provisions that any proposed retail stability charge
be applied to all.customers within AEP-Ohio service territory;

provisions addressing the prompt modification or 'terrrdnation
of the AEP Interconnection Agreement to reflect State Iaw and

policies; or provisions that provide for market-based pricing for
standard service offer customers in a manner more expeditious
than proposed within AEP-Ohio's Notice of Intent. The
Comrnission further expects that AEP-Ohio wili look to recent
Commission precedent for guidance in formulating its
modified ESP in considering how to best ensure its customers
have market-based standard service offer pricing in an efficient
and expeditious manner. (See In tiYe Matter of Application of

Duke Energy Ohio, Inc. for Authority to Establish a Standard Service

O{fer Pursuant to Section 4928.143, Revised Code, Case No. 11-

3549-EL-SSO; In t1tE Matter of Application of Ohio Edison

Company, The Clevetand Electric Illuminating Cornpany, and The

Toledo Edison Company for Authority to Establish a Standard

Sertice Offer Pursuanf to Section 4928.143, Revised Code, Case No_

10-388-Ei-SSO.)

It is, therefore,

-6-

ORDERED, That, with the exception of the tariffs for the PIRR, TCRR, and FAC, the
tariffs filed on February 28, 2012, by AEP-Ohio be approved, effective for bills rendered
on or after March 9, 2012. It is, further,

ORDERED, That OP file unblended TCRR and FAC rates to be effective March 9,
2012, subject to Comn-tission review. It is, further,

ORDERED, That OP file tariffs in.cluding a TCRR rate for IRP-D customers,
consistent with ESP 1's terms and conditions. It is, further,

ORDERED, That AEP-Ohio file new tariffs removing the PIRR at this time. The
Commission will address AEP-Ohio's applications in the Deferred Fuel Cost Cases. It is,

further,
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ORDERED, That the Companies file in final form four complete copies of tariffs.
One copy shall be filed with this case docket, one shall be filed with each company's TRF
docket, and the remaining two copies shall be designated for distribution to the Rates and
Tariffs Division of the Commission's Utilities Department. The Companies shall also
update their respective tariffs previously filed electronically with the Commission's
Docketing Division. It is, further,

ORDERED, That the Companies shall notify their customers of the changes to the
tariff via bill message or bill insert within 30 days of the effective date. A copy of this
notice shall be submitted to the Comrz-tissiori s Service Monitoring and Enforcement
Department prior to its distribution to customers. It is, further,

ORDERED, That a copy of this entry be served on all parties of record.

THE PUBLIC UTILITIES COMNIISSION OF OHIO

AIC ,

Tod 6A S hier, Chairman

^ ^...-

C el^ Steven D. Lesser

Cheryl L Roberto

JJT/sc

Entered in the Journai

MAR 07 ZM

Barcy F. McNeal
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio )
Power Company and Columbus Southern ) Case No.10-2376-EL-UNC
Power Companv for Authority to Merge )
and Related Approvals. )

ln the Matter of the Application of
Colti'cmbus Southern Power Company and
Ohio Power Company for Authority to
Esta,blish a Standard Service Offer Pursuant
to ^,ection 4928.143, Revised Code, in the
Form of an Electric Security Plan.

)
)
)
)
)
)

Case No_ 11-346-EL-5SO
Case No.11-34$-EI-SSO

In the Matter of the Application of )
Columbus Southern Power Company and ) Case No. 11-349-EL-AAM
Ohio Power Company for Approval of ) Case No. 11-350-EL-AAM

Certain Accounting Authority.

In Ithe Matter of the Application of )
Col^mbus Southern Power Company and ) Case No. 10-343-EL-ATA

Ohi Power Company to Amend their ) Case No_ 10-344-EL-ATA
)Ern rgency Curtailment Service Riders.

In the Matter of the Cnmrnission Review of )
the Capacity Charges of Ohio Power ) Case No. 10-2929-EL-UNC
Co pany and Columbus Southern Power )
Co pany. )

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Mechanisnis to Recover Deferred Fuel
Costs Ordered Under Section 4928.144,
RevL-4--d Code.

)
)
)
)
)
)

Case No. 11-4920-EL-RDR
Case No. 11-4921-EL-RDR

ENTRY ON REHEARING

The Cornmission finds:

(1) On January 27, 2011, Columbus Southern Power Company's
(CSP) and Ohio Power Company's (OP) (jointly, AEP-Ohio or
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the Companies) filed an application for a standard service offer
(SSO) pursuant to Section 4928.141, Revised Code, in Case Nos.
11-346-EL-SSO, 11-348-EL-SSO, 11-349-EL-AAM, and 11-350-
EL-AAM. This original application was for approval of an
electric security plan (ESP 2) in accordance with Section
4928.143, Revised Code. As filed, AEP-Ohio's 5S0 application
for ESP 2 would commence on January 1, 2012, and continue
through May 31, 2014.

(2) On September 7, 2011, numerous parties (Signatory Parties)' to
the proceedings filed a Joint Stipulation and Recornmendation
(Stipulation) proposing to resolve the issues raised in AEP-
Ohio's ESP 2 cases and related matters pending before the
Cornmission in several other AEP-Ohio cases which include: an
emergency curtailment proceeding in Case Nos. 10-343-EL-
ATA and 10-344-EL-ATA (Ernergency Curtailment Cases); a
request for the merger of C5P with and into OP in Case No_ 10-
2376-EL-UNC (Merger Case); a determination of the capacity
charge that the Companies wiII assess on competitive . retail

electric service (CRES) providers in Case No. 10-2929-EL-UNC
(Capacity Charges Case); and a request for approval of a
mechanism to recover deferred fuel costs and accounting
treatment in Case Nos. 114920-EL-RDR and 11-4921-EL-RDR
(Fuel Deferral Cases). Pursuant to entry issued September 16,
2011, the hearing in the ESP 2 case was consolidated with the
above listed cases for the sole purpose of considering the

Stipulation.

(3) On December 14, 2011, the Commission issued its Opiruon and
Order in this proceeding, finding that the Stipulation, as
modified by the order, should be adopted and approved. On
December 22, 2011, AEP-Ohio filed its compliance tariffs and,
on December 29, 2011, AEP-Ohio filed its revised detailed

-2-

'Me Signatory Parties to the Stipulation are: AEI'-0hito, Staff, Ohio Energy Group, Constellation
NewEnergy, Inc. and Cortstratlation Energy Commodities Group, lnc., Ohio Hospital Association (OHA),
Ohio Manufacturers' Association Energy Group (O.VAEG), The Kroger Company, the city of HiIliard,
the city of Grove City, Association of Independent Colleges and Universities of Ohio, ExeIon Generation
Company, LLC,1]uke Energy Retail Sates, LLC, AEP Retai[ Energy Partners LLC (AEF Ret,ail), Waj-A+iart
Stores East, LP and Sam's East, Inc., Retail Energy Suppiy Association (RL-SA), Paulding Wind Farm FI
LLC, Ohio Envirorur►ental Council, Enviroriatental Law and Policy Center . EnerNOC, Inc., Natural
Resources [?efense Council, and PJM Power Providers Group.
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implementation plan (DIP), as modified by the Opiztion and
Order.

(4)' Pursuant to Section 4903.10, Revised Code, any party who has
entered an appearance in a Commission proceeding may apply
for rehearing with respect to any matters deternv.ned by the

Conunission, within 30 days of the entry of the order upon the
Cominission's journal.

(5) On January 13, 2012, AEP-Ohio, Ormet Primary Aluminum
Corporation (Ormet), Industrial Energy Users-Ohio (IEU-
Ohio), Retail Energy Supply Association (RESA), OMA Energy

Group (OMAEG), Ohio Hospital Association (OHA),
FirstEnergy Solutions Corp. (FES), and the Ohio Consumers'
Counsel and Appalachian Peace and ]ustice Network
(OCC/APJN) filed applications for rehearing. Memoranda
contra the various applications for rehearing were filed by the
Ohio Environmental Council (OEC), FES, OCC/APJN, IEU-
Ohio, OMAEG, RESA, and AEP-Ohio on January 23, 2(312

(6) On January 23, 2012, the Cornrnission issued an entry that
provided a number of clarifications regarding its December 14,
2011, Opinion and Order (Clarification Entry).

(7) By entry dated February 1, 2012, the Commission granted
rehearing for further consideration of the matters specified in
the applications for rehearing of the ESP 2 Opinion and Order.

(8) On February 10, 2012, AEP-Ohio filed an application for
rehearing of the Commissiori s Clarification Entry, arguing
among other things that the Clarification Entry exceeds the
Commission's jurisdiction and violates the statutory rehearing

process by expanding the Opinion and Order outside the
statutory rehearing process. Further, AEP-Ohio argues the
Clarification Entry is not supported by the record, forces AEP-
Ohio to involuntarily provide a beJow-cost subsidy, and
unreasonably retreats from the RPM-priced capacity set-aside
lirnitations without an explanation. In addition, AEP-Ohio
asserts that the Clarification Entry unreasonably imposes long-
term obligations on AEP-Oh.io while preserving the option to
further modify the RPM set-aside IeveIs in the future.

Memoranda contra the application were filed by FES on
February 17, 2012, IEU-Ohio on February 17, 2012, as revised

-3-
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on February 21, 2012, and by Ormet and OCC/APJN on
February 21, 2012. Memoranda in response to AEP-Ohio's
second application for rehearing were filed by OEG and RESA
on February21, 2012.

(9) On February 17, 2012, IEU-Ohio filed an application for

rehearing of the Corrunission's Clarification Entry, arguing the

entry was unreasonable by not allowing all governmental

aggregation programs that complete the necessary process by

December 31, 2012, to have access to RPM-priced capacity.

IEU-Ohio also asserts that the December 31, 2012, deadline to

complete the government aggregation process is unreasonable.

AEP-Ohio filed a memoranda contra IEU-Ohio's application for

rehearing on February 21, 2012.

(10) ln this Entry on Rehearing, the Conlmission has reviewed and
considered all of the arguments on rehearing regarding the ESP
2 Order as well as the Clarification Entry. As discussed below,
upon review of the applications for rehearing, the Commission
has determined that the Stipulation, as a package, does not
benefit ratepayers and the public interest and, thus, does not
satisfy our three-part test for the consideration of stipulations.
Accordingly, the Commission wilI reject the Stipu.latiorL
Further, the Commission notes that any arguments on
rehearing not specifically discussed herein have been
thoroughly and adequately considered by the Commission but
are moot in light of our rejection of the Stipulation for the

reasons stated below.

(11) FES allegess the Comrnission unreasonably failed to modify the
Stipulation to impose specific conditions on the Companies'
corporate separation and subsequent pool termirtation. FES

proposes that the Commission require AEP-Ohio to provide
more detail regarding what it expects from AEP-Ohio in future
proceedings involving corporate separation and pool
termination. FES also requests that the Conunission require
AEP-Ohio to provide all details in the corporate separation case
regarding the corporate separation plan, including the fair
market and book value, and an explanation of how fair market
value was determined, for of ad property that will be

transferred. FES suggests the commission impose a penalty in
the event that AEP-Ohio fails to achieve corporate separation
and should encourage AEP-C7hio to be more diligent in

-4-
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completing its corporate separation and pool termination. IEU-
Ohio believes the Comrnission's generation asset divestiture is
unlawful in that the transfer of generation assets was
prematurely approved without deterrmizling that the
requirements contained in Section 4928.17, Revised Code, were
met.

(12) AEP-Ohio responds that the proposed modifications would
add additional confusion to the corporate separation issue, and
would take an extensive amount of time.

(13) In its application for rehearing, AEP-Ohio argues that the
Commission s corporate separation rnodification is unlawful
and unreasonable in that it applies Section 4928.17, Revised

Code, and Chapter 4901:1-37, O.A.C., in an inconsistent manner
with the corporate separation approved by the Cornizussion in
the Duke ESP proceeding. AEP-Ohio claims the Opinion and
Order had discriminatory impact on AEP-Ohio. As a result,
AEP-Qhio argues that the modification violates state policy of
ensuring effective competition under Sections 4928.17, 4928.06,
and 4928_02(H), Revised Code.

(14) FES challenges AEP-Ohio s arguments, noting the Signatory
Parties provided no details on the generation asset transfer, and
the Cotnznission properly determined that additional tifne was
necessary. FES notes that while AEP-Ohio clairns it is receiving
discriminatory treatment as compared to the Commission's
ruling on Duke's corporate separation, the Stipulations in the
Duke ESP case and this case are materially different, as
evidenced by the extensive amount of detail Duke provided in
its stipulation as compared to AEP-Ohio's Stipulation.

C>CC/ AP)N also oppose AEP-Ohio s request for rehearing,
explaining that the Convmi.ssion's decision to take additional
time was reasonable and in compliance with its statutory
obligations. OCC/APJN contend that AEP-Ohio's arguments
about inconsistent treatrnent are not ripe for Cominission

consideration. Further, even if the arguments were ripe for
consideration, OCC/APJN point out that the Commission is
not statutorily obligated to handle each corporate separation
application in the same rnanner.

-5-
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iEU-Ohio explains that the differences between the Duke and
AEP-Ohio stipulations do not support AEP-Qhio's assertion
that corporate separation should be approved through
rehearing. [EU-Ohio points out that the Duke proceeding was
resolved through an unopposed ESP stipulation, while this
proceeding was contested, as were the waiver requests filed by
AEP-Ohio. Further, IEU-Ohio states that the Companies have
failed to demonstrate how the Comrnissiori s decision to
provide further review of the corporate separation will injure
the public interest, and assert that it unnecessary for the
Comrnission to rush its judgment on the corporate separation
proceedings_

(1S) In approving the generation asset divestiture pursuant to
Sectiun 4928.17(E), Revised Code, the Corrunission authorized
AEP-Ohio to divest its generation assets from its
noncompetitive electric distribution utility (EDU) to a separate
competitive retail generation subsidiary (AEP GenCo) and
directed AEP-Ohio to notify PJM that the utility intends to
enter its auction process for the delivery year 2015. However,
as FES correctly points out in its application for rehearing, there
is significant uncertainty regarding AEP-Ohio's plan to divest
its generation assets, as evidenced by AEP-Ohio's recent filings
with the Federal Energy Regulation Commission (FERC)z and
conflicting interpretations of the Stipulation contained in the
record. Because of the contradictory testimony and FERC
filings of what AEP-0h:o's respor.sibilities were in its
generation asset divestiture, we grant FES's application for

rehearing.

The Stipulation provides that upon the Corrunission's approval
of f-uIl legal corporate separation, AEP-0hfo`s tTansmission and
distribution assets will be held by the EDU, while any
generation resource rider (GRR) assets will also remain with
the EDU. Regarding the transfer of generation assets, AEP-
Ohio's generation, fuel, and other assets would be transferred
to AEP GenCo. This transfer of generation assets includes
AEP-Ohio's existing generating units and contractual

-6-

2 On Februaiv 10, 2012, AEP-4hio and otther AEP operating companies made fiiings with FERC regarding
corporate separation and the generation asset divestiture in docket numbers: EC12-71; EC12-70; EC12-69;
ER12-I041, ER12-1047, iU4$, 1049; ER72-]042,1043,1014, 1045, and 1046 . 1-he Contnissi+m hereby takes
adrninistrative notice of those filings.
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entitlements, as well as renewable energy purchase

agreements, existing fuel-related assets and contracts, and
other assets related to the generation business. (See Joint Ex. I
at 11, AEP-Ohio Exhibit 7 at PJN-1)3. However, at the hearing,

AEP witness Nelson testified that the Companies had not
determined which of AEP-Ohio's existing generation assets
would be bid into the RPM base residual auction. He further
clai-rned that, while the first step would be to transfer all
generation assets to AEP GenCo, there were numerous
subsequent possibilities, including transferring a plant to ari
AEP affiliate to shore up their reserve margin or transferring
the generation to a third party. In addition, Mr. Nelson
explained that AEP-Ohio did not know whether all of its
generating units, once transferred, would be bid into the base
residual auction (Tr. V. at 690, 697-699, 751).

We note that, Mr. Nelson's testimony was presented under
unique circumstances which underrnine its credibility. - On
September 29, 2011, AEP-Ohio filed an expedited request and
mbtion to substitute the testimony of its original witness,
Richard Munczinski, with Mr. Nelson s-testisnonv, due to an
unforeseen conflict. Wh.ile the substance and content between
both sets of direct testimony xlere the same, on cross-
examination Mr. Nelson testified that Mr. R+iu.nczinski was his
"boss" at AEP Service Corporation, and that he had no role in

the preparation of the direct testimony he was adopting (Tr. V
at 681-682). Further, Mr. Nelson's testimony is inconsistent
with Attachment PJN-1 to his direct testimony, which confirms

that all of AEP-Ohio's existing generating units and contractual
entitlements as referenced in Exhibit WAA-1 would be
transferred to a newly-created AEP generation affiliate (AEP-
Ohio Ex. 4). Moreover, Mr. Nelson speculated on cross-
examination that there were many options available to AEP-
Ohio for the disposition of its generation assets and daitned
that the ultimate disposition of AEP-OFio's generation asse#g

was an "open question."

Mr. Nelson`s testimony is contradicted by the testimony of two
other Signatory Parties' witnesses. RESA witness Ringenbach

-7-

3 In AEI'-0hio Ex. 7. Mr. Nelson states that the detailed description of the generatson asset divestiture is
contained in exhibit RF.M-1, however the attached exhibit is labeled as PJN-1, which Mr. :tiTelson
corrected on the record (Tr. V. 675-676).
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testified that the "[sitipulation calls for AEP-Ohio to provide
notice to PIM by March of 2012, that it intends to end its terrn
as a Fixed Resource Requirement (FRR) entity and bid aI1 of its
load into the next base residual auction under the RPM
construct," (RESA Ex. 1 at 6). Similarly, on cross-examination,
Constellation witness Fein affirmed that AEP GenCo would be
required to bid all the generation it owns into the RPM base
residual auction (Tr. VI at 977).

The Comrnissiori s intent in approving the generation asset
divestiture was based on our understanding that AEP-Ohio
would place all of its current (as of September 7, 2011)
generation assets into the 2015 base residual auction, pursuant
to the plain language of the St7pulation. Our intent is
supported by not only the language within the Stipulation but
also the testimony of two of the Signatory Parties' primary
witnesses. However, AEP-Ohio's FERC filing is inconsistent
with the intent of the Commission in that it fails to ensure that
all generation assets currently owned by AEP-Ohio will be bid

into the upcoming base residual auction.

Based upon the contradictory testimony presented by the
Signatory Parties' witnesses, AEP-Ohio's witness Nefson s
claim that the ultimate disposition of AEP-Ohio's generation
assets was an "open question," and the fact that AEP-Ohio's
FERC filing regarding divestiture is inconsistent with the
Commissiori s intent in approving the Stipulation, the

Comrnission finds that there are fundamental disagreements
regarding important issues allegedly resolved by the
Stipulation. The resolution of these issues is critical to the
underlying question of whether the Stipulatiort benefits
ratepayers and the public interest; therefore, we find, upon

review of the record of this proceeding, that the Signatory
Parties have not met their burden of demonstrating that the
Stipulation, as a package, benefits ratepayers and the public
interest as required by the second prong of our three-part test
for the consideration of stipulations. Accordingly, we must
reject the Stipulation. Therefore, the Cosnmission`s approval of
AEP-Ohio's generation asset divestiture pursuant to Section

4928.17(E), Revised Code, is revol<ed.

(16) IEU-Ohio contends that the market transition rider (MTR) does
not satisfy the requirements contained within Section

-8-
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4928.143(B)(2)(d), Revised Code, as the Companies did not
meet their burden of showing the MTR would have the effect of
stabilizing or providing rate certainty for retail electric service.

fEU-Ohio claims the MTR distorts purchasing decisions of

customers by lowering rates of customers more likely to shop,
and raising rates for customers less likely to shop, in direct

violation of state policy. Further, IEU-Ohio argues that because
the MTR is being collected though a non-bypassable charge, it
is essentially a generation charge that is being collected as a
distribution charge. IEU-Ohio further opines that the
Commission's order is unlawful and unreasonable in that AEP-
Ohio will receive an additional $24 million in revenue from the
MTR without any evidence to support it, in violation of Section
4903,09, Revised Code, and fails to follow Commission
precedent which requires cost justification for generation rate
increases.

FES states that, even if the MTR provides rate certainty and
stability to AEP-Ohio customers, the MTR is still not justified as
a non-bypassable rider, and there was insufficient evidence in
the record to support the 1%4TR. In addition, FES claims that
there is no statutory basis to permit AEP-Ohio to receive an
additional $24 million in MTR revenues for 2012.

OMAEG argues in that the Commission's Order modified the
shopping credit provision in a way that unreasonably fails to
maximize the benefits available to GS-2 customers. In its
request to further review the GS-2 shopping credit provision,
OMAEG raises concerns that while some GS-2 customers mav
already be shopping, many may realize significant and
unavoidable price increases. OMAEG recommends that along
with the Commission's expansion of the shopping credit to GS-
2 customers, any unused portions of the credit should be given
to GS-2 customers who are currently shopping and have had
distribution rate increases of thirty percent or more. OMAEG
opines that it is in the public interest to allow the unused
portion to be accessed by GS-2 customers with notable
increases as opposed to just rolling the GS-2 credit over into the
next year. OMAEG claims this will also mitigate the impact of
the rate increases to the GS-2 customers and provide the
necessary rate stability to ensure business retention in Ohio.

-9-
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(17) AEP-Ohio responds to IEU-Ohio, and FES, stating that the
MTR is a rate design tool that is a valuable part of the
Stipulation for customers by facilitating the transition from
current generation rates to the market-based SSO generation
service rates. AEP-Ohio asserts that iEU-0hio's argument that
the MTR is effectively a distribution charge because it is non-
bvpassable is flawed. AEP-Ohio argues that the MTR is dearly
a generation related charge that the Cornfnission may adopt
pursuant to Section 4928.743(B)(2)(d), Revised Code. Further,
AEI'-Ohio argues there is more than sufficient evidence in the
record to support the MTR. Specifically, AEP-Ohio points to
AEP-Ohio witness Roush's testimony explaining the MTR was
designed to limit changes in rates for all customer ciasses.

(18) In its application for rehearing on the Commissiori s
clarification entry, AEP-0hio raises similar proposals to
OMAEG's suggestion to re-allocate the GS-2 shopping credit,
as well as other alternatives to address any rate increases for
GS-2 customers. [n addition to expanding eligibility for the
shopping credit as OMAEG proposed, AEP-Ohio raises the
possibility of earmarking funds witltin the Othio Growth Fund
(OGF) to mitigate the impact on the GS-2 customer rate
increase. AEP-Ohio also suggests the creation of a revenue
neutral phase-in of the GS-2 load factor provision (LFP)
demand charge, such that the GS-2 LFP demand charge is 25
percent of the approved non-bypassable demand charge of
$3.29/kW in 2012, 50 percent in 2013, 75 percent in 2014, and
100 percent in 2015. AEP-Ohio suggests that the phase-in of the
GS-2 LFP be offset by a conunensurate reduction to the GS-3

and GS-4 customers LFP energy credit

(19) The Commission finds that rehearing should be granted with
respect to the assigrunents of error raised by IEU-Ohio and FES.
Upon review of the record of this proceeding, we find that the
Signatory Parties have not demonstrated that the MTR and LFP
provisions of the Stipulation promote rate certainty and
stability as required by Section 4928.143.(8)(2)(d), Revised
Code. We further find that the Signatory Parties have not
demonstrated these provisions benefit ratepaycrs and the
public interest as required by the second prong of our three
part test for the consideration of stipulations.

-10-
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At the hearing, AEP-Ohio presented testimonv regarding the
rate impacts of the Stipulation upon customers, including small

commercial customers in the GS-2 class (AEP-Ohio Ex. 2,
Exhibit DMR-5). In the Opinion and Order, the Cornmission
recognized that these rate impacts snay be significant, based

upon evidence indicating that total bill impacts may, in some
cases, approach 30 percent. However, the evidence in the
record inadvertently failed to present a full and accurate
portrayal of the actual bill impacts to be felt by customers,
particularly with respect to low load factor customers who
have low usage but hi;h dernand_

Due to the evidence that some commercial customers were
going to receive significant total bill increases in approaching
30 percent, we modified the shopping credits provision to
provide additional relief to GS-2 customers in the form of an
additional allocation of shopping credits to new shopping
customers. However, the actual impacts suffered by a
significant number of GS-2 customers appear to have vastly
exceeded AEP-Ohio's representations at hearing. Since we
issued the Opinion and Order, numerous customers have filed,
in the case record of this proceeding, actual bills containing
total bill rate increases disproportionately higher than the 30
percent predicted by AEP-Ohio. The disproportionate rate
impacts indicated by these bills undermine the evidence
presented by the signatory parties that the MTR and LFP
provide rate certainty and stability pursuant to Section
4928.143(B)(2)(d), Revised Code. We note that the parties
seeking rehearing acknowledge that customers in the GS-2
class have received significant total bili rate increases and that
it is appropriate to provide relief to these customers. However,
the Commission is not persuaded that the actual total bill
impacts inherent in the MTR and the LFP can be cured by a
phase-in of the LFP or an additional allocation of shopping
credits as recorcunended by AEP-Ohio. We find that the
Signatory Parties have not met their burden of proof of
demonstrating that the MTR and LFP provisions meet the
statutory requirement of Section 4928.143(S)(2)(d), Revised
Code, to provide rate certainty and stabiIity, and that Signatory
Parties have not demonstrated that the MTR and LFP benefit
ratepayers and the public interest. Accordingly, pursuant to
our three-part test for the consideration of stipulations, we
must reject the StipulatiorL

-11-
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(20) ln this Fntry on Rehearing, the Commission has determined, on
two independent grounds, that the Stipulation submitted by
the Signatory Parties does not benefit ratepayers and the public
interest. Thus, we find that the Stipulation must be rejected
and the application, as modified by the Stipulation, must be
disapproved. Section 4928.143(C)(2)(b), Revised Code,
provides that:

If the utility terminates an application pursuant to
division (C)(2)(a) of this section or if the
comznission disapproves an application under
division (C)(1) of this sectiory the commission
shail issue such order as is necessary to continue
the provisions, terrns, and conditions of the
utility's most recent standard service offer, along
with any expected increases or decreases in fuel
costs from those contained in that offer, untii a
subsequent offer is authorized pursuant to this
section or Section 4928.142, Revised Code,
respectively.

Therefore, we direct AEP-Ohia to file, no later than February
28, 2012, new proposed tariffs to continue the provisions,
terms, and conditions of its previous electric security plan,
including but not limited to the base generation rates as
approved in ESP I, along with the current uncapped fuel costs
and the environniental investment carry cost rider set at the
2011 level, as well as modifications to those rates for credits for
amounts fully refunded to customers, such as the significantly
excessive earnings test (SEET) credit, and an appropriate
application of capacity charges under the approved state
compensation mechanism established in the Capacity Charge
Case.

(21) According to the Stipulation, in the event that the Stipulation is
materially modified or rejected by the Commission, this
proceeding shal.i go forward at the procedural point at which
the Stipulation was filed; therefore, AEP-Ohio should be
provided an opportunity to modify or withdraw its original
application for an FSP filed in this proceeding. AEP-Ohio is
directed to file a notice in this docket within 30 days stating

whether it is prepared to proceed on its application as filed or
whether it intends to modify or withdraw such application.

-12-
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Further, the attorney examiners are directed to establish a new
procedural schedule consistent with AEP-Ohio's notice along
with a new intervention deadline to enable interested persons
who had not previously participated in this proceeding to
intervene. In addition, in light of our rejection of the
Stipulation, the attorney exa ►rtiners are directed to establish a
procedural schedule in the Capacity Charge Case.

it is, therefore,

-I3-

ORDERED, That the applications for rehearing filed by IEU-Ohio and FES be

granted, in part, and denied, in part. Further, the applications for rehearing filed by AEP-

Ohio, Ormet, OCC/ APJN, RESA, OHA, and OMAEG be denied. It is, further,

ORDERED, That the Companies shall file proposed tariffs consistent with this order

by February 28, 2012. It is, further,

ORDERED, That a copy of this entry on rehearing be served on aI1 parties of record.

THE PUBLIC UTILiTiES COMMISSION OF OHIO
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

)In the Matter of the Fuel Adjustment
Clauses for Columbus Southern Power )
Company and Ohio Power Company. }

Case No. 09-872-EL-FAC
Case No. 09-873-EL-FAC

OPINION AND ORDER

The Public Utilities Commission of Ohio, having considered the record in these

matters and the stipulation and recommendation submitted by the signatory parties, and

being otherwise hilly advised, hereby issues its opirnion and order.

APPEAAANCFS:

Steven T. Nourse, One Riverside Plaza, Columbus, Ohio 4321-5-2373, and Daniel R.

Conway, Porter, Wright, Morris & Arthur, LLP, 41 South High Street, Columbus, OhiQ
43215, on behalf of Columbus Southern Power Cornpany and Ohio Power Company.

Mike DeWine, Ohio Attorney General, by William L. Wright, Section Chief, and
Werner L. Margard and Thomas W. McNamee, Assistant Attorneys General, 180 East
Broad Street, Columbus, Ohio 43215, on behalf of the Staff of the Public Utilities
Commission.

Janine L. Migden-Ostrander, Ohio Consurners` Counsel, by Maureen Grady,
Melissa Yost, and Kyle Ly nn Verrett, Assistant Consumers' Counse1,10 West Broad Street,

Suite 1800, Colurnbus, Ohio 43215, on behalf of the residential ublity consumers of

Columbus Southern Power Company and Ohio Power Company.

McNees, Wallace & Nurick, by Samuei C. Randazzo, Joseph Clark, and Joseph
Oliker, Fifth Third Center, Suite 1700, 21 East State Street, Columbus, Ohio 43215, on
behalf of lndustrial Energy Users of Ohio.

OPINION:

I. Background

Columbus Southern Power Company (CSP) and Ohio Power Company (OP) are
public utilities as defined in Section 4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Commission.
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On March 18, 2009, the Commission issued its Opinion and Order in CSP's and
OP's (jointly, AEP-Ohio or Companies) electric security plan (ESP) cases (ESP Order).j By
entries on rehearing issued Jul,v 23, 2009, and November 4, 2009, the Comrnission affirmed
and clarified certain issues raised in AEP-Ohio's ESP Order. ln the E5P Order, the
Comnlission approved fuel adjustment clauses (FAC) for the Companies including an
annual audit of the FAC. Further, in the ESP cases, the Commission authorized 2010 rate
increases of six percent for CSP and seven percent for OP and 2011 rate increases of six
percent for CSP and eight percent for OP.

Pursuant to the Cornmission entry issued January 7, 2010, in Case Nos. 09-872-E[.-
FAC and 09-873-ELrFAC (2009 FAC cases), Energy Ventures Analysis, Inc., (EVA) was
selected to perform AEP-Ohio's FAC audit for 2009. In accordance %Tith the request for

proposal, EVA is performing the audits for 2010 and 2011, unless the Commission
determines otherwise. Pursuant to the request for proposal, the Commission reserves the

right to rescind the award of future audits.

On Mav 14, 2010, both redacted and unredacted versions of EVA's
management/performance (m/p) and financial audit of AEP-Ohio's FAC for 2009 (audit
report) were filed in these cases. By entry issued June 29, 2010, the attorney exaniiner
granted AEP-Ohio's motion for protective treatment regarding certain information
contained in the audit report for a period of 18 months, ending on December 29, 2011.

The office of the Ohio Consurners' Counsel (OCC), Industrial Energy Users-Ohio
(IEU-Ohio), and Ormet Primary Aluminum Company (Ormet) were granted intervention
in the 2009 FAC cases in a Corn.mission finding and order issued on januarv 7, 2010.

In accordance with the attornev examiner's June 29, 2010, entry, the hearing was
held in these matters on August 23 and August 24, 2010, at the offices of the Comrnission.

At the hearing, AEP-Ohio subrnitted a stipulation and recommendation (Ormet
stipulation) which was filed in these dockets on August 23, 2010, and signed by the
Companies, Staff, OCC, IEU-Ohio, and Ornzet Primary Aluminurn Corporation (}t. Ex. 1).
Additionally, at the hearing, AEP-Ohio submitted the public and rebuttal testimony of
four individuals (AEP-Ohio Exs. 1 and IA through 7 and 7A) while OCC and IEU-Ohio
each offered the testirrtonv of one w-itness (OCC Exs. 1 and 1. A; IEU-Ohio Exs. 1 and 1 A).
In addition, the redacted and unredacted versions of the audit report were entered into the

record without objection (Bench Exs.1A and 1B).

As stated previously, a stipulation, signed by AEP-Ohio, Staff, OCC, IEU-Ohio, and
Orrnet was submitted on the record, at the hearing held on August 23, 2010. Through the
stipulation, the parties agree that a determination on the collection of deferrals and

In re AEP-Ohio ESP cases, Case Nos. 08-917-EL-SSO and t18-918-F.FrSSO, Opinion and Order (March

10, LVll7).
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carrying charges associated with an 4rmet Interim Agreement is the subject of a pending
case before the Comrnission, In the Matter of the Application of Colurnbus Southern Power and
tfw Ohio Power Company to Recover Cornmission-Autliorized Deferrals Through each Company's

Fuel Adjustment Clause, Case No. 09-1094-EL-FAC, and that issues associated with the

Ormet Interim Agreernent wiIl be addressed in that proceeding.

On November 30, 2010, a stipulation and recorrunendation intended to resolve all

the issues in this FAC proceeding as well as in the Companies significantly excessive

carnings proceeding; Case No. I0-1262-EL-UNC In the Matter of tlre 2009 Annual Filing of

Columbus Southern Poux-r Cotnpany and Ohio Pawer Company Required by Rule 4901:1-35-10,

Ohio Administrative Code, was filed on behalf of AEP-Ohio, Staff, the Ohio Hospital

Association, the Ohio Manufacturers' Association, The Kroger Company, and Ormet. On

December 16, 2010, the Companies filed a notice of withdrawal from the November 30,

2U10, stipulation and recoutmendation thus rendering the stipulation moot.

11. Summary of the Audit Report

The audit report submitted by EVA and its subcontractor Larkin and Associates

PLLC (Larkin) presents the results of the m/p and financial audit for the fuel adjustment
clause which is the mechanism being used to recover prudently incurred fuel, purchased
power, and other miscellaneous expenses. The FAC includes: Account 501 (Fuel);

Account 502 (Steam Expenses); Account 509 (Allowances); Account 518 (Nuclear Fuel
Expense); Account 547 (Non-Steam Fuel); Account 555 (Purchased Power); Account 507

(Rents); Account 557 (Other Expenses); Accounts 411.8 and 411.9 (Gains and Loses from

Disposition of Allowance); and Other Accounts. EVA and Larkin (joint]y, auditors)

conducted this audit through a combination of document review, interrogatories, site
visits, and interviews. Additionally, EVA and Larkin visited the Conesville Coal
Preparation Plant and the Conesville power plant. In its initial ESP application, the
Cornpanies proposed mitigating the rate impact of any FAC increases on customers by
phasing in the new ESP rates by deferring a portion of the annual incremental FAC costs
such that total bill increases to customers would not exceed 15 percent during each year of
the ESP. The Cornmission's E5P order, issued on March 18, 2009, modified AEP-Ohio's
proposal to mitigate the rate impact on customers by limiting the phase-in of any FAC

increases on a total bill basis by seven, six, and six percent for CSP and by eight, seven,
and eight percent for OP for years, 2009, 2010, and 2011, respectivelv. The Commission's
ESP order also stated that the collection of any deferrals including carrying costs
remaining at the end of the ESP shall occur from 2012 through 2018 as necessary to recover

the actual fuel expense incurred plus carrying costs. (Jt. Ex.1 at 1-2 through 1-3; ESP order

at 23.)

The audit report found that AEP-Ohio's fleet is largely coal-based and coal
procurement costs are by far the largest cornponent of the FAC. The auditors noted that
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since mid-2007, the coal industry has demonstrated unprecedented volatility which has
resulted in utility fuel procurement personnel facing enormous challenges. Additionaliv,
from mid-2007 until the third quarter of 2008, a global coal supply/demand imbalance
increased the demand for and price of United States (L1.S.) coals. In the auditors' opinion,

American Electric Power Service Corporation (AEPSC) did an exceptional job during this
period particularly with those suppliers that faced financial difficulties. Since the third
quarter of 2008, electricity demand slowed as a result of the severe economic recession
thus leading many utilities to end up with more coal under contract than needed. Thus,
from mid-2007 through the end of 2008, electric utilities went from having to acquire coal
under contract to having to manage a surplus of coal inventories. In the auditors' view,

AEPSC also did an outstanding job managing its excess coal inventories. The auditors
found this to be the case based, in part, on the treatment AEPSC afforded its suppliers,

many of which were willing to defer shipments at no cost. Additionally, the auditors

noted, AEPSC chose to allow stockpiles to increase rather than pay for reduced shipments
which should benefit ratepayers in the long term. AEP's coal costs in 2009 were, according
to the auditors, comparable to the coal procurement costs of other nearby utilities. Qt. Ex.
1 at 1-4 through 1-5.)

The audit report further determines that, at the end of the first year of the FAC,

AEF-Ohio experienced a large under-recovery. The 'under-recovery amounts to $37.5

million for CSP and $297.6 million for OP. The auditors note that there many components
contributing to the under-recovery but that two coal contract events alone explain more
than half of OP's under-recovery. The first decision attributing to the under-recovery was
the decision to increase the contract price under two contracts in 2009. This surcharge
under the two contracts at issue was a well-considered decision at a difficult time
according to the audit report. While expensive, the auditors note that, without the
surcharge, an insolvency of this coal supplier would have led t.o greater expense for AEP-

Ohio and ultimately its ratepayers. The second contributing factor was a buy-out of a coal

contract in 2007 which resulted in an increase in 2009 fuel expenses. The 2007 buy-out was

structured as a Settlement Agreement arising out of contract dispute. According to the
auditors, a hindsight review of such a Settlement Agreement is always difficult because its
merits need to be considered at the time it was entered into. This Settlement Agreement
was effectively a buy-out of the contract with this supplier after 2008. Otherwise,
shipments would have continued under the contract through the ESP period. In return for
agreeing to the buy-out, AEP received a settlement and a coal reserve in West Virginia.

AEP booked the coal reserve as an un-regulatfied asset in 2008. (!d. at 1-5.)

The audit report further found that AEPSC's fuel procurement operation is run in a

professional manner using leading industry pxactices in acquiring coal and transportation.
To support this position, the audit report notes that AEPSC uses a portfolio strategy to
purchase coal such that its market exposure at any one time is limited. Moreover, AEPSC
purchases most of its coal through competitive solicitations, and AEPSC uses active
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management of its coal supply to match deliveries and burn where possible. The auditors
noted that AEPSC was in the process of revising its fuel procurement manual to guide its

practices (Id.)

The audit report also addresses AEP-Ohio's coal supply and scrubber retrofit at
various generating facilities as well as the reduction in the need for washed coal from the
Conesville Coal Preparation Plant due to the conversion of an existing coal supply
agreement from unwashed coal to washed coal. The audit report notes that AEP-Ohio has
met its 2009 alternative energy obligations through compliance with reduced solar
obligations, the purchase of non-solar renewable energy credits (RECs) from wind and
]and.fill gas, purchased solar (RECs), solar installatior;s on two AEP-Ohio service centers,
and wind from two purchase power agreements (PPAs). During 2009, the Companies
entered into three 20-year PPAs: two for wind and one for solar. The auditors note that
the resulting power prices under all three PPAs are high compared to current power prices
although competitive with current market prices for renewable power. These PPAs
provide no market reopeners or early outs thereby obligating AEP-Ohio to these high rates
for 20 years. The auditors note that AEPSC's strategy is to continue to examine all options
including self-build options (Id. at 1-6.) Finally, the auditors found that the quarterly FAC
filings were rnade in a timely manner and contained sufficient documentation to support
the numbers therein. However, the back-up documentation was less well organized
making the audit trail more difficult. Also, the auditors reported that AEPSC was notably
well-prepared and responsive to the auditors (Id.)

111. Management Audit Recommendationsz

A. Auditors' Recommendations

The audit report recomrnends that the Commission should review whether any
proceeds from the Settlement Agreement (i.e., the 2008 lump sum payment AEP-Ohio
received as well as the West Virgnia coal reserve) should be credited against OP's FAC
under-recovery. The auditors note that this buy-out was itnique as it occurred during a
period in which fuel cost recovery was not reguiated yet the entire value received was for
tons of coal that would have been shipped during the ESP period. The auditors do not
suggest an,v motivation on the part of AEPSC to transfer value from ratepayers in 2009 to
2011 to an earlier date. Clearly, it was the coal supplier who initiated the Settlement
Agreement because the contract price was well below market. Nonetheless, the contract

was an OP asset and the value associated with it would have flowed through to OP
ratepayers through the ESP period had there not been an early termination of the contract.
Further, the difference between the price of the replacement coal and the contract price is

' "I'!,e following is a sumrnary of the recommendations from the audit report The Coinm'sssion notes
that these summaries are in no way intended to replace or supplement the text of the audit reporf.
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one factor behind the large OP FAC under-recovery. Equity suggests that the Commission

should consider whether some of the realized value should be credited against the under-
recovery according to the auditors. (Id. at 1-6; 2-21 through 2-22.)

The audit report also recommends that coal could become the new swing fuel;
therefore, AEPSC should reconsider new coal procurement strategies to avoid over-

commitments in the future. Further, the audit report recommends that the next mlp
auditor review the Cardinal 1 scrubber situation and determine what, if any, FAC costs are
due to this situation. AEPSC should also undertake a study to determine whether there is
an econoznic justi.fication for continuing to operate the Conesville Coal Preparation Plant.
The auditors next recommend that AEPSC should finalize the update of its policies and

procedures manual to reflect current business practices and that both the policies and
procedures manual and the Conesvilie Coal Preparation Plant study should be reviewed
in the next m/p audit Lastly, the audit report recommends that prior to entering into

long-terrn agreements for renewables with fixed pricing, AEP-Ohio should fully evaluate
self-build and biomass co-firing alternatives and should explore contract options that
would provide some protection in the event that the contract pricing for power and/or

RECs diverge with market prices. (Id. at 1-7.)

B. AEP-Ohio's Position on Management Audit Recommendations

AEP-Ohio witnesses generally testified that the Companies are either in agreement

with or not opposed to the auditor's m/p recommendations 2 through 6 found at pages 1-
7 of the audit. Regarding mlp audit recommendation 2, the reconsideration of new coal
procurement strategies, AEP-Ohio witness Rusk testified that the Companies agree with
the recommendation and are currently undertaking such an effort (Co. Ex. 2 at 3). AEP-
Ohio witness Nelson testified regarding rn/p audit recommendation 3 that the Companies
are not opposed to a review of the audit period operational issues concerning the Cardinal
1 scrubber in the next fuel adjustment dause proceeding (Co. Ex. 3 at 8-9). Regarding m/ p
audit reconunendation 4, AEP-Ohio witness Rusk explained that AEPSC has already
begun an effort to study the continued use of the Conesville Preparation Plant with the
goal of formulating a recommendation on this facilitv for the next management
perfornnance audit (Co. Ex. 2 at 4). AEP-Ohio witness Rusk also testified regarding mlp
audit recommendation 5. Mr. Rusk observed that AESPC is currentlv updating its fuel
procurement policies and should have those updates in tirne for the next m/p audit
However, Mr. Rusk clarified that these revisions are focused on procurement policies and
not focused on procurement procedures as the Companies believe that the current
approach results in the efficient procurement of fuel at the lowest reasonable cost. (id. at

5.) Regarding mlp audit recommendation 6, that the Companies should fully evaluate
and explore self-build and biomass co-firing altematives before entering iong-term
agreements for renewables with fixed pricing, AEP-Ohio witness Simrnons testified the

Companies are constantly exploring the most cost effective sources of renewable
generation_ Witness Sirnrnons explained that bio-mass is one renewable already under
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cori.sideration. The witness discussed two requests for proposal issued by AEPSC in 2010,
one for bio-mass and one for a pre-blended bio-mass and coal mixture. Additionally,
AEPSC is also considering other co-firing alternatives such as biodiesel. Finally, witness

Simmons testified that the self-build option is beirig evaiuated but is less likely without a
clear cost recovery path. (Co. Ex. 4 at 4-6.) The sole m/ p audit recornmendation that
generated substantial disagreement among the parties and was the primary focus of the
hearing and post-hearing briefs involved m/p audit recommendation 1 discussed in detail

below.

C. Disputed Managernent Audit Recommendation 1

Management audit recommendation 1 states that:

EVA believes that the PUCO should review whether any proceeds from the
Settlement Agreement should be a credit against OPCO's FAC under-
recovery. This buy-out is somewhat unique as it occurred during a period
in which fuel cost recovery was not regulated yet the entire value received
was for tons that would have been shipped during the ESP period_

1. AEP-Ohio's Position

AEP-Ohio maintains that, contrary to the position of OCC and IEU-Ohio, it is
important to note that the explicit language of m/ p audit recommendation 1 is limited to
deciding whether proceeds from the 2008 Settlement Agreement should be used to offset
OP's under-recovery of fuel costs in 2009 (jt. Ex.1 at 1-6). The Companies explain that the
proceeds of the 2008 Settlement Agreement include a lump sum payrnent (made in three
equal payments) and a coal reserves asset located in West Virginia AEP-Ohio witness
Dooley testified that a substantial portion of the lump surn payment was already credited,

in part, against 2009 fuel costs flowed through the FAC with the other portion to be
credited against 2010 fuel costs flowed through the FAC (Cos. Ex. 1 at 4). Moreover,
according to AEP-Ohio, the present value of the undeveloped, unpermitted coal reserve is
simply not known, but, in any event, the coal reserve is an OP asset that ratepayers have
no claim upon. Additionally, the Companies note, the auditor clarified that the separate
2008 Delivery ShortfaIl Agreement was not a part of the equity issue raised in m/p audit

recommendation 1. The auditor further clarified, according to the Companies, that EVA
was not making a recommendation but merely felt that the Conunission should consider
the issue (Tr. I at 38). AEP-Ohio states that, while the auditor may have had good
intentions in raising this equity issue, it would be inappropriate for the Commission to
entertain the notion because it creates a host of legal issues and because the issue is

susceptible to expansion of the issue as OCC and IEU-Ohio have done.

Contrary to the positions of IEU-Ohio and OCC, discussed below, the Companies,
citing to the ESP Cases order at 20-22, assert that the Commission fully understood and
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expected that the projected magnitude of the OP fuel deferrals by the end of the ESP was
approximately $550 million and the Conunission built this factor into the structure of the
rate cap/phase-in plan as part of the modified ESP. AEP-Ohio claizns that the
opportunistic positions of OCC and IEU^Ohio constitute selective and unlawful retroactive
ratemaking in violation of Keco Indusiries, Inc., v. Cincinnati & Suburban Betl Tst. Co. (1957),
166 Ohio St. 254 and Lucas Cty. Cornmrs. v. Pub. tltil. Comm. (1997), 80 Ohio St.3d 344.
Additionaiiy, the Cornpanies maintain that, pursuant to the determinations made in the
F'.SP cases and the entry in this proceeding, the audit period is for 2{309 and t.he prudence
review must be lirnited to 2009 fuel procurement activities. These two key Com.mission
determinations involving operation of the FAC mechanism during the ESP were fully
adjudicated and decided as part of the Comrnission's decision in the ESP case. Thus, these
deterrninations are res judicata and cannot be relitigated or reapplied on a retroactive

basis. See Otiio Consumers' Counsel v. Pub. Util. Comm. (2006), 111 Ohio St.3d 300, 318; Ohio

Constirners' Counsei v. Pub. Util. Comm. (1985),16 Ohio St.3d 9, 10.

Moreover, the Cornpanies assert that the FAC baseline was a hotly contested, fully
litigated issue decided in the ESP cases and cannot now be modified in this case. AEP-
Ohio asserts that the ComFnission and the parties understood in the ESP cases that
adopting a lower FAC baseline created a higher non-FAC generation rate which when
coupled with the rate caps adopted as part of the moda#ied ESP resulted in large fuel
deferrals recoverable in the future through a nonbvpassable surcharge on aIl customers in
order to mitigate a lazger initial rate increase. These are the same fuel deferrals OCC and
IEU-Ohio are challengi.ng at the Ohio Supreme Court claims AEP-Ohio. Since these same
issues have been appealed to the Ohio Supreme Court, the Companies aver that any
attempt to coilaterally attack the FAC in this proceeding should not be cntertained, As a
final matter AEP-Ohio opines that each of the 2008 agreements raised by OCC and IEU-
Ohio were prudently adopted and the Commission should not disturb any continuing
effects of those agreements, especially given that each agreement was entered into by OP
prior to conunencement of the FSP's new FAC and before the 2009 audit period.

2. [EU-Ohio's Position

IEU-Ohio maintains that the record reflects that the Companies received benefits or
value in return for the voluntarily renegotiated contracts, that the Companies accounting
failed to flow through the benefits of the voluntarily renegotiated contracts, and that, as a
result, customers paid more in fuel costs in 2009 than they would have had AEP-Ohio not
renegotiated certain contracts. Specifically, IEU-Ohio states that the Conunission should
credit to customers the full benefit of the voluntary 2008 Settlement Agreement. In this
regard, [EU-Ohio recommends crediting the full lump sum cash payrnent resulting from
the 2008 Settlement Agreement rather than only a portion of the lump seun pay-inent as the
Companies have done (IEU-Ohio Ex. 1 at 6). Additionally, IEU-Ohio argues that the
Commission should direct the auditor in the next rn/p audit to review and provide a
current valuation of the West Virginia coal reserve to be credited against OP's FAC under-
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recovery that AEP-Ohio will begin collecting in 2012. In the meantime, however, IEU-
Ohio recornmends that the Commission use the booked value of the West Virginia coal
reserve to make an initial downward adjustment to the OP FAC under-recovery. (Id. at 7.)
Crediting the booked value to the under-recovery now, clainis IEU-Ohio, will ensure that
customers do not pay carrying costs associated with the booked value while the
Commission works to ensure a more accurate valuation of the West Virginia coal reserve.
Additionally, claims IEU-Ohio, the booked reserve credit will not impact rates or harm
OP's cash flow due to OI''s FAC under-recovery deferral. I EU-Ohio also maintains that
the Commission should credit against the OP FAC under-recovery the full value of the
note receivable bv the Companies for the remaining 2008 tonnage that was never delivered
as a result of the 2008 Buyout Agreement (Id. at 5).

As an alternative recommendation, IEU-Ohio states that the Commission credit
against OP's FAC under-recovery the difference between the coal contract price under the
contract subject to the 2008 Settlement Agreement and the price per ton paid for the
replacement coal multiplied by the number of replacement tons of coal purchased during
2009 (Id_ at 8). The primar.y benefit of this option is one of administrative convenience
claims IEU-Ohio as it does not require either a future auditor or the Commission to make a

subsequent determination of the value of the West Virginia coal reserve (Id.). Adopting

this option would moot the need to determine whether the full benefit of the lump sum
2008 Settlement Agreement should be credited to customers, the need to properly
determine the value of the West Virginia coal reserve, and a determination of whether to
credit customers for the proceeds of from the subsequent 2008 Buyout Agreement (Id. at 9).

The last adjustment recommended by IEU--0hio involves a 2008 Contract Support
Agreement. Under the 2008 Contract Support Agreement, CSP agreed to increase the base
price for a certain tonnage of coal during 2009 with the option for CSP to acquire coal at a
discount off the market price per ton for two three-year extensions of the agreement
beginning in 2013. IEU-Ohio recommends that the Commission require CSP to refund the
increased price per ton that AEP-Ohio agreed to pay for coal during 2009 as part of the
2008 Contract Support Agreement to its FAC customers and account for the total increase

as a deferred expense with no carrying costs (Id. at 11-12). Should the Commission

determine that carrying costs on the deferred expense are appropriate, IEU-Ohio argues
that the carrying costs should be a debt-only rate_ The deferred expense would then be

amortized if and when CSP actually exercises the options for the respective three-year
extensions of the 2008 Contract Support Agreement beginning in 2013. (Id.) Without this
adjustment, ]EU-Ohio claims that the present customers incurred higher costs for coal in
2009 but have no assurance that they will receive any of the future benefits. IEU-Ohio

concludes by noting that its recommendations more fairly balance the benefits and costs
associated with the coal supply contracts.
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Fn response to AEP-Ohio's case-in-chief, IEU-Ohio urges the Cornrnission to direct
the Companies to provide its customers the benefits due them from the voluntary coal
contract negotiations. IEU-Ohio also took issue with the Companies' claims that the relief
requested by the intervenors and by Staff involves retroactive ratemaking and is

prohibited under Keco and Lucas Cty. Keco is inapplicable, argues IEU-Ohio, as that case
involved traditional regulation and did not involve issues associated with a self-
reconciling automatic adjustrnent clause. Even if the Comm,ission were to find some
credibilitv in AEP-0hio s argument, iEU-Ohio maintains that the Comrnission could easily
remedy that situation by merely repricing the coal as outlined in the testimony of IEU-
Ohio witness Hess (Id. at 7-8).

IEU-Ohio also urges the Corrunission to reject the Companies' clairns that the
Conurtission is merely limited to looking at f-uel procurement activities during calendar
year 2009. lEU-Ohio notes that AEP-Ohio's own witness acknowledged that in conducting
the 2009 audit that it was necessary for the auditor to determine whether contracts entered
into prior to the audit period had any impact on audit period costs (Tr. I at 162-163). AEP-
-Ohio's claims of res judicata are also suspect, IEU-Ohio avers, as neither claim preclusion
nor issue preclusion, two necessary companents of res judicata, apply in this instance.
IEU-Ohio next takes issue with the Companies' position that the parties are attempting to

illegally relitigate the FAC baseline established in the ESP case. Neither the intervenors
nor Staff advanced proposals to modify the FAC baseline asserts IEU-Ohio.

lEU-Ohio next disputes the Comparues' argument that the intervenors are claiming
a property ownership interest in the coal reserve for ratepayers. IEU-Ohio asserts that
nowhere did the intervenors or Staff claim such an ownership interest but simply that the
benefits that have been deprived of OP customers be netted against the costs that OP has
billed and collected from customers. Next, IEU-Ohio maintains that it is not challenging
the appropriateness of the aecounting based on any conflict with GAAP, but rather makes
a ratemaking recornmendation for the Commission's consideration. Lastly, IEU-Ohio
avers that, contrary to the Companies position, IEU-Ohio did consider the production
bonus payment made in 2008 and agreed that the FAC customers had paid their fair share
of the costs of that contract (Tr. il at 255). For these reasons, IEU-Ohio urges the
Commission to adopt its recommendations to more fairly balance the benefits and the
costs associated with the coal supply contracts discussed in this proceeding.

3. OCC's Position

OCC submits that AEP-Ohio is attempting to pass on to its customers all of the
Companies costs under certain fuel procurement contracts, while keeping the majority of
the benefits acquired in the contracts, thereby causing its customers to pay more fuel cost
than authorized by law in violation of Section 4928.143(B)(2)(a), Revised Code, and Rule
4907.:1-35-03(C)(9)(a)(ii), O.A.C. For example, similar to the position taken by IEU-Ohio,

CaCC asserts that the Companies 2008 5ettlement Agreement produced added costs for

Appx. 000063



09-872-EL-FAC,et al. -11-

customers while AEP-Ohio only shared a portion of the lump sum payments the
Companies received as well as only a portion of the West Virginia coal reserve. Another
example of AEP-Ohio passing along increased costs while keeping the majority of the
benefits is the renegotiated coal procurement contract wherebv AEP-Ohio agreed to pay
the coal provider an increased price of coal per ton during 2009 while having the
opportunity to receive a per ton discount on all tons of coal delivered from 2013-2018.

To prevent AEP-Ohio from recovering more fuel cost from its customers than the
Companies should under law, OCC submits that the Commission should order that AEP-
Ohio's customers receive the financial benefits from the Companies fuel procurement
contracts through irnmediate credits to AEP-Ohio's FAC deferral balance. As previously

discussed, those fuel procurement benefits that should be credited against the FAC
deferral balance include the full lump sum payznent and the fair value of the West Virgi.nia
coal reserve that was part of the settlement agreement as well as the fair value of the coal
market price discount option for future coal delivery negotiated as part of the 2008

Contract Support Agreernent_ Any delay in applying these credits will unnecessarily
increase the burden to the customers of OP because the carrying charges associated with
OP's fuel cost deferral can exceed $10 million every three months (OCC Ex. I at 16)-

Responding to the Companies' arguments, OCC asserts that the underlying ESP
decision and the January 7, 2010, entry in this case do not lirnit the Comnrission's review of
AEP-Ohio's fuel procurement contracts to only those entered into during the 2009 FAC
period. Additionallv, OCC argues that neither OCC nor IEU-Ohio are attempting to "claw
back" revenue from a prior rate plan as argued by AEP-Ohio. Moreover, the FAC baseline
is not relevant, claims OCC, to the issue of requiring AEP-Ohio to recover only its actual
fuel cost nor does the FAC baseline constitute res judicata. OCC's final argument is that
requiring AEP-Ohio to recover only its actual fuel cost does not constitute selective or
retroactive ratemaking as argued by the Companies.

4. Staffs Position

As a general matter, Staff supports the findings and recornrnendations contained in
the Audit Report and recommends that those recomrnendations be adopted by the
Comrnission. Staff acknowledges that the Companies are entitled to recover the costs of
fuel but only to recover the true cost incurred. In other words, Staff asserts that any
proceeds received offsetting the cost of fuel should be credited against under-recoveries,
regardless of the period in which the proceeds are recognized. Since the value of such
credits cannot be determined at this time, Staff recommends that the Comrnission direct
the auditor to evaluate the value of proceeds received by the Companies and not credited
either to the FAC or to deferred under-recoveries and make recommendations in the next
audit proceeding as to the value to be credited.
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Responding to a number of AEP-Ohio arguments, Staff notes that arguments
concerning prohibited retroactive ratemaking and irnprudence are irrelevant and have not
been raised by the auditor's report. AEP-Ohio's arguments concerning regulatory
accounting are rejected by Staff as the Commission and not the Companies deterrnine the
appropriate accounting for regulatory purposes. Staff does agree with the Companies that
Ohio ratepayers do not own the coal reserves that were part of the Settlement Agreement,
however, Staff asserts that the value of the coal reserves is part of the cost of fuel and
therefore should be examined by the next auditor.

D. Contmission Conclusion on N4ana ernent Audit Recornmendations

Initially, the Commission notes that there were ven few concerns raised by the
parties as to the auditor's m/p recommendations 2 through 6€ound at pages 1-7 of the
audit. Therefore, the Corrtznission wiI] adopt the auditor's rn/p recorrmendations 2
through 6 as outlined in the audit. The Cornmission notes that there were, however,
widelv contrasting positions taken by the parties concerning m/p audit recommendation 1
which recommends that the Commission should review whether any proceeds from the
Settiement Agreement (i.e., the 2008 lump sum payment AEP-Ohio received as well as the
West Virginia coal reserve) should be a credit against OP's FAC under-recovery.

Following a thorough review of the record and the arguments raised by the parties

in this matter, the Cornrn.iss€on determines that all of the realized value from the
Settlement Agreement should be credited against OP's FAC under-recovery namely the
portion of the $30 milIion 200$ lump sum pa,vment not already credited to QP ratepayers
as well as the $41 ntillion value of the West Virginia coal reserve that AEP booked when
the Settlement Agreernent was executed. Adi3itsonalty, because the value of the West
Virginia coal reserve is not clear and because AEP had planned to begin the pemzitting
process at the time of the audit which should enhance the value of the coal reserve, we

direct AEP to hire an auditor specifically to examine the value of the West Virginia coal
reserve and to make a recomrnendation to the Comm.ission as to whether the increased
value, if any above the 541 million already required to be credited against OP's under-
recovery, should accrue to OP ratepayers beyond the value of the reserve that AEPSC
booked under the Settlement Agreement. The Commission will issue by subsequent entry
a Request for Proposal to hire the auditor discussed above.

In making the above determination the Commission notes that the record reflects
that the Settlement Agreement was entered into in order to terminate a long-term coal
supply agreement, entered into in 1992, because the price of coal undez the agreement was
significantly below market in mid-2007. This long-term agreement was replaced with a
new agreement which resulted in OP ratepayers paying significantly more for coal
beginning in 2009, the start of the ESP period, than would have been paid had the
Settaement Agreement not been entered into. We recognize that this situation is somewhat
unique given that OP's fuel costs were not regulated during the period when the buvout
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occurred and the benefits booked vet the value was realiz.ed from coal that should have
been delivered during the ESP period. While we do not find any motivation by AEPSC to
transfer value frorn ratepayers during the ESP to an earlier date, nevertheless, the long-
term coal agreennent was an OP asset for which the value would have flowed through to
OP ratepayers through the ESP period but for the extraordinary circunistances related to
the early contract terrnination. Given these factors, we agree with Staff that, in order to
determine the real economic cost of coal used during the audit period, more of the value
realized by AEP for entering into the Settlement Agreement should flow through to OP
ratepayers through a credit to OP's under-recovery and deferrals_

Citing to the ESP cases (Case Nos. 08-917-EL-SSO and 08-918-EL-SSO, Opinion and
Order, March 18, 2009, at pa^;es 14-15) and an earlier entry in this proceeding, AEP-Ohio

argues that the Commission limited the audit period and the prudence review in this case
to 2009 procurement activities and that the orily relevant factor is the price the Companies
paid for coal during 2009. The Cornrnission disagrees. Contrary to the Comparnies

argument, the Commission is not seeking to reach into another audit period in order to
modify rates charged during the audit period but rather is rendering its decision in order
to match the revenues and benefits incurred during the audit period. Nor has the
Cominission found that entering into the Settlement Agreement was imprudent. Again,
the Commission is only finding that to determine the real economic cost of coal during the

audit period, the Commission must consider both the revenues and the benefits received
by the Companies pursuant to the Settlement Agreement and not rely solely on the price
paid for coal during 2009. AEP-Ohio further claims that the parties in this case are
attempting to illega3ly relitigate the FAC baseline established in the ESP cases. AEP-
Ohio's claims are without merit as the Commission has not adjusted the baseline for the
2009 period as decided in the Companies ESP cases. Rather, the Commission, in this case,
is engaging in a reconciliation and accounting which was explicitly contemplated by the
FSP cases in future FAC proceedings. Other-Ayise, there wou[d be no rationale for
undertaking an annual audit. In this case, the Comm2ssion is making an accounting
adjustment to recognize extraordinary events affecting 2009 costs such that the Companies
2009 real costs vvill be comparable to the proxy baseline selected in the ESP proceedings.

AEP-Ohio's arguments concerning the applicability of Keco and Lucns Chf. are

likewise unavailing. According to the Companies, any attempt to credit amounts booked
in 2008 during the prior rate plan would violate the longstanding prohibition against

retroactive raternaki.ng established in Keco. However, Keno does not apply in this situation.

The Commission is not considering modifying a previous rate established by a
Comnnission order through the ratemaking process as the Court considered in Keco.

Rather, the Com.2nission, by ordering the Compariies to credit more of the proceeds from
the Settlement Agreement to OP's deEerral balance, is establishing a future rate based upon
the real cost of the coal used by the Companies to generate electricity during the -2009 FAC
audit period. The proceeds AEP-Ohio received for entering into the Settlement Agreernent
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are but one of the components which impact the Companies cost to provision electricity
during 2009. Likewise, Lucas Cty. does not apply to the present situation. In Lucas Cty.,
the Court held that the Commission was not statutorily authorized to order a refund of, or
credit for, charges previously collected by a public utility where those charges were
calculated in accordance with an experimental rate program which has expired. As noted
above, the Commission has not made a determination modifying the rate the Companies
collected during 2009. Additionaflv, there is no experimental rate program involved in the
current case. Thus, Lucas Cty. does not apply in this matter.

As to any benefits associated with the delivery shortfall agreement and the contract
support agreement that OCC and IEU-Ohio assert should also be factored into the
Cornpanies FAC under-recovery, the Cornmission determines that any effect these
agreements may have had on AEP-ahio's fuel costs, if any, would appear to apply in time

periods outside of the current audit. Therefore, while those agreements may be examined
bv a future audit, those agreements will not be further exa.mined as part of the current

audit.

1V. Financial Audit Recomtnendations

The audit report also included six financial audit recommendations. In the first
recommendation, the auditors submit that the FAC workbooks should be modified to
include explanations that identify and/or explain differences between includable FAC
amounts recorded in the general ledger versus includable FAC amounts derived from
other sources (e.g., Monthly Purchase Summary Reports). Additionally, these
explanations should also apply to issues such as tirning differences and/or prior period
adjustments. The second recommendation is that CSP and OP should include the
reconciliation of the fuel and purchased power accounts that have been designated as
includable FAC costs with the monthly FAC workbooks, to facilitate a clear audit trail.
The third financial audit recommendation is that the Companies overall should provide a
better audit trail for tracing costs. Fourth, the auditors suggest that the Comm.ission may
want to have AEP-Ohio explain further how the four generating units designated as "must
run" units by PJM are affecting the costs that are recoverable in the FAC. The fifth

financial audit recommendation is that the Companies should update and/or modify its
systerrs in order to better indicate hourly or 24-hour dispatch costs and off-system sales

cost inforrnation related to forced outages.

AEP-Ohio witness Dooley testified that the Companies agree with and plan to
implernent the auditors recornmendations regarding financial audit items 1, 2, and 3(Co.
Ex. t at 6). The Companies' witnesses did not specificall_y address financial audit
recommendations 4 and 5. The Companies otherwise did acknowledge, however, that
AEP-Cyhio agreed with and planned to imglement the financial audit recommendations as

clarified in the Companies' testimony (Cos. Brief at 51).
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As AEP-Ohio does not challenge financial audit recommendations 1 through 5, the
Commission will adopt such recommendations made in the audit report.

The final financial audit recommendation involves the River Transportation

Division (RTD) and has 10 sub-cornponents. The audit report suggests that RTD should
respond to the following prior to the next audit and that the next auditor should review
the results of this additional information:

(a) RTD should be required to explain and justify the rationale of
the Net Investrnent Base and Cost of Capital Billing Adder
formula presented in EVA 4-5, Confidential Attachments 1 and
2

(b) RTD shouJd be required to provide a procedure for updating
the cost of capital and the Ctetum on Equity (ROE) component
that is commensurate with the risk of the operation.

(c) An Over Collection by RTD indicates that RTD coIlected too
much from the affiliated companies for barge operatiort.s in a
particular year. The Over Collection should be a subtraction
from the Investment Base (rather than an addition to RTD's
expenses).

(d) RTD should provide documentation that it corrected its
calculation of the 2008 Working Capital Requirement and the
2009 Working Capital Requirement and the resulting credits
$43,314 (2008) and $45,117 (2009) to RTD's customers were
recorded in its 2rd Quarter's 2010 true up and credited to the
operating companies in August 2010. OP's portion of these
credits is $15, 298 (2008) and $17,325 (2009).

(e) Balance Sheet items such as Prepayments, Materials and
Supplies inventory and Other Current and Accrued Liabilities,
if considered in developing a utilitds rate base, are typically
added or subtracted on a 13-month average balance basis. RTD
should be required to explain why its current rnethodology of
dividing balance sheet items (such as prepayments, materials
and supplies inventory, and other current and accrued
Iiabilities) by eight to derive the Investment Base is a
reasonable and appropriate method.
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{f) OP, RTD a.nd other AEP affiliates that utilize the RTD should
work together to revise the RTD formula to confor;n with
generally accepted pubtic utility industry rate base and
ratemaking standards. OP should report quarterly concerning
the progress of these efforts by including a description of
progress made in its quarterly FAC filings.

(g) The details of RTD charges including, but not licriited to, Other
Administration Expenses and "AEP Admin Charges" such as
those provided by AEP in response to LA 7-17, should be
reviewed in detail in the next audit period.

(h) RTD should prepare a justification for how RTD's income tax
expense and Accumulated Deferred Income Taxes are handled.

(i) RTD should explain the Accumulated Deferred Incorne Taxes
(ADM amounts on its Balance Sheet and identify any amounts
and components related to the use of accelerated tax
depreci.ation

(^J To the extent that RTD has cost-free capital in the form of ADIT
related to the use of accelerated tax depreciation (which would
typically be associated with credit-balance ADIT amounts),
RTD should prepare an explanation why that cost-free capital
should not be subtracted in deriving the Investment Base,
similar to how ADIT balances would be subtracted in deriving
a utility's rate base.

-16-

Regarding financial audit recommendations 6a, 6e, 6f, and 6j, the Companies state
that, although the current treatment is a reasonable approach, AEP-Ohio is willing to have
the RTD division amend its calculation to be in accordance with the traditional base
treatment recommended by the audit report starting January 1, 2011 (Co. Ex. 3 at 11).

Financial audit recommendation 6b is unnecessary, says AEP-Ohio, because there is
already a procedure in place for updating the cost of capital and Return on Equity
component commensurate with the risk (Id.). AEP-Ohio witness Nelson testified that the
ROE is adjusted on January 1 each year to the return allowed by FERC. In the absence of a
recent FERC order, the ROE becomes that establi5hed by the Indiana Utility Regulatory
Commission in its most recent order (Id. at 11-12). Regarding financial audit

recommendations 6c and 6d, the Companies expiain that RTD has made all necessary

changes to correct the Working Capital Requirement for 2008 and 2009 and will
appropriately credit the applicable operating compardes including OP. Documentation

wdl be available for the next audit states AEP-Ohio (Co. Ex. 1 at 6). Similarty, the
Compariies have no objections to financial audit recommendations 6g, 6h, and 6i. AEP-

Appx. 000069



09-872-EL-FAC, et al. -17-

Ohio corninits that the necessary explanations will be available for the next audit (Co. Ex.1
at 6-7; Co. Ex. 3 at 12).

Generally, the Companies agree with and plan to implement financial audit
recommendations 6a through 6i. Regarding financial audit recommendation 6b, the
Companies have adequately explained and thus have complied with the auditors'
recornmendation.. Therefore, no further action is required by the Companies on financial
audit recorunendation 6b. The Comin.ission adopts as its determinations in this matter,
financial audit recornmendations 6a through 6i with the exclusion of recommendation 6b
discussed in the preceding sentence.

V. Ormet stipulation

Rule 4901-1-30, Ohio Administrative Code, authorizes parties to Comrnission
proceedings to enter into a stipulation. Although not binding on the Comznassion, the
terms of such an agreement are accorded substantial weight. Consumers' Counsel v: Pub.
Llti"t. Comm. (1992), 64 Ohio St.3d 123, 125, c.ztitig Akron v. Pub. Z.ItiI, Comm. (1978), 55 Ohio
St.2d 155. This concept is particularly valid where the stipulation is unopposed by any
partp and resolves all issues presented in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Conlmission proceedings. Cincinnati Gas & Electric Co.,
Case No. 91-410-EL-AIR (April 24, 1994); Western Rese?ve Telephone Co., Case No. 93-230-
TP-ALT (March 30, 1994); Oltio Edison Co., Case No. 91-69$-EL-FOR et a1. (December 30,
1993); Cleveland Electric Itturn. Co., Case No. 88-170-EL-AIR (January 30,19$9); Restatement
of Accounts and Records (Zimrner Plant), Case No. 84-11$7-EirUNC (November 26, 1985).
The ultimate issue for our consideration is whether the agreerr3ent, which embodies
considerable tirne and effort by the signatory parties, is reasonable and should be adopted.
In considering the reasonableness of a stipulation, the Com.mission has used the following
cri teria:

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settjement, as a package, benefit ratepayers and the
public interest?

(3) Does the sefflement package violate anv important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Conimission's analysis using these
criteria to resotve issues in a manner economical to ratepayers and public utilities. Irrdus.
Energy Consumers of Ohio Powcr Co. v. Putt. Util. Comm. (1994), 68 Ohio St.3d 559, citing
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Consumers' Counsel, supra, at 126. The court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Con-inission (Id.).

1Ne find that the Ormet stipulation entered into by the stipulating parties is

reasonable and should be adopted. In making this determination, the Commission notes
that the Ormet stipulation is a product of serious bargaining among capable,
knowledgeable parties and is the product of an open process. Moreover, as a package, the
Ormet stipulation benefits ratepayers and furthers the public interest as a more thorough
examination involving the collection of deferrals and carrying charges associated with the
provision of service to Ormet is already the subject of a pending case before the

Comr►ission in In the Matter of the Application of Columbus 5outlrern Power and the Ohio

Pou,er Company to Recover Commission-Authorized Deferrals Through each Company's FireI

Adjushncnt Clause, Case No. 09-1094-EL-FAC (09-1094). Therefore, a detailed examination

of the complex issues surrounding AEP-Ohio's provision of service to Ormet, the largest,
most energy-xntensive customer that the Companies serve in Ohio, does ncrt have to be
considered in this proceeding. Finally, the Comm.ission finds that there is no evidence that
the stipulation violates any important regulatory principle or pracfice and, therefore, the
stipulation meets the third criterion. Accordingly, the Ormet stipulation is approved.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) CSP and OP are public utilities under Section 4905.02, Revised
Code, and are subject to the jurisdiction of this Commission.

(2) These cases relate to the Commission's review of CSP and OP's
fuel costs during the period from January 1, 2009, through
December 31, 2009.

(3) By entry issued January 7, 2010, the Commission selected EVA
to perform CSP and OP's audit for the period of January 1,
2009, through December 31, 2009. On 112ay 14, 2010, EVA filed
its audit report.

(4) On January 7, 2010, IEU-Ohio, OCC, and Ormet were granted
intervention in these cases.

(5) A hearing in these matters was held on August 23 and August
24, 2010.

(6) Briefs and reply were filed on September 23, 2010, and October
15, 2010, respectivelv.
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(7) At the hearing, a stipulation was submitted acknowledging
that a determination on the collection of deferrals and carrying
charges associated with an Ormet Interim Agreement is the
subject of a pending case before the Conun.ission and that the
issues associated with the Ormet Interirn Agreernent would be
addressed in that proceeding. The stipulation was signed by
AEP-Ohio, Staff, OCC, IEU-Ohio, and Ormet. The stipulation
meets the criteria used by the Commission to evaluate
stipulations, is reasonable, and should be adopted.

ORDER:

It is, therefore,

-19-

ORDERED, That the Companies credit OP's FAC under-recovery as discussed

herein. It is, further,

ORDERED, That the Companies hire an auditor as discussed herein. It is, further,

ORDERED, That the stipulation entered into by AEP-Ohio, Staff, OCC, IEU-Ohio,

and Ormet be adopted and approved. It is, further,

ORDERED, That AEP-Ohio take all necessary steps to carry out the terms of this
opinion and order_ It is, further,

ORDERED, That nod-ing in this opinion and order shall be binding upon the
Cornrnission in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further,
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ORDERED, That a copy of this opinion artd order be senjed upon each party of

record.

THE PUBLIC UTILITIIiS COM.MISS[ON OF OHIO
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The Corrunission, considering the above-entitied applications, the Stipuiation and
Recommendation, and the record in these proceedings, hereby issues its opinion and order
in these matters.
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OPINION:

HISTORY OF THE PROCEEDINGS

A. Prior Electric Security Plan

-4-

On March 18, 2009, the Comrnission issued its opinion and order regarding
Columbus Southern Power Company's (CSP) and Ohio Power Company's (OP) (jointly,
AEP Ohio or the Companies) application for an electric security plan (ESP 2 Order) in Case
Nos. 08-917-EL-SSO and 08-918-EL-SSO. By entries on rehearing issued july 23, 2009 (First
F5P EOR) and November 4, 2009, the Cor;unission affirzned and clarified certain issues
raised in the ESP 1 Order. As ultimately modified and adopted by the Commission, AEP-
Ohio's ESP 1 decisions directed, among other things, that AEP-Ohio be permitted to
recover the incremental capital carrying costs that would be incurred after January 1, 2009,
on past environxnental investments (2001-2008) and approved a provider of last resort
(POLR) charge for the ESP period?

The Commissiori s ESP I decision was appealed to the Supreme Court of Ohio
(Court). On April 19, 2011, the Court aEf'uueed the ESP Order in numerous respects, but
remanded the proceedings to the Commission with regard to two aspects of the
Commission's decision. The Court deterrnined that Section 4928.143(B)(2), Revised Code,
does not authorize the Commission to allow recovery of items not enumerated in the
section. The Court remanded the cases to the Commission for further proceedings in
which the Cornn-ission rnay determine whether any of the listed categories set forth in
Section 4928.143(B)(2), Revised Code, authorize recovery of environmental investrnent
carrying charges? Regarding the POLR charge, the Court concluded that the
Commission's decision that the POLR charge is cost-based was against the manifest
weight of the evidence, an abuse of the Commission's discretion, and reversible error. The
Court noted two methods by which the Commission may consider the POLR charge on
remand, specifically, as either a non-cost•based POLR charge or by way of evidence of
AEP-Ohio's actual POLR costs.3

By entry issued May 25, 2011, the Commission directed AEP-Ohio to file revised

tariffs by May 27, 2011, rnaking the POLR and environmental investment carrying charges

subject to refund, as of the first billing cycle of June 2012, until the Commission specafically
ordered otherwise on remand. The Commission issued its order on remand on October 3,

2011. In the order on remand, the Commission found that AEP-Ohio should be authorized

to continue its recovery of incremental capital carrying costs that are incurred after
January 1, 2009, on past environrnenta3 investments (2001-2008) that were not previously

I A}:P-0hio ESP Order at 24-28, 3&40; First fiSP EOR at 10-13, 24,27.

2 1n re Application of Columbus S. Power C'o. (2011),128 Ohio St.3d 512, 52U.

3 In reApplir-aFion of Coiumbus S. Power Co. (2011),128Ohio S0d 512, 519.
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reflected in the Compandes' existing rates prior to the FSP 1 Order. In addition, the
Commission found that the POLR charges authorized by the ESP 1 Order were not
supported by the record on rennand, and directed the Companies to eiiminate the amount
of the POLR charges authorized in the ESP Order and file revised tariffs, consistent with
the order on remand.

B. Pending Electric Securi y

On January 27, 2011, AEP-Ohio filed the instant application for a standard service
offer (SSO) pursuant to Section 4928.141, Revised Code. This application is for approval of

an electric security plan (FSP 2) in accordance with Section 4928.143, Revised Code. As
filed, AEP-Ohio's SSO application for ESP 2 would commence on January 1, 2012, and

continue through May 31, 2014.

By entry issued February 9, 2011, a procedural schedule was established, including
the scheduling of a technical conference, prehearing conference and the evidentiary
hearing. The technical conference was held on AEP-Ohio's E5P application on March $,
2011. The Cornmission aiso scheduled five local public hearings throughout AEP-Ohio's
service . territory. As a result of the Court's remand of AEP-Ohio's ESP 1 Order, the
evidentiary hearing was rescheduled. Prehearing conferences were held on July 6, 2011
and August 9, 2011. Initially, the evidentiary hearing was called on August 15, 2011, and
continued until September 7, 2011, to allow for settlement negotiations.

On September 7, 2011, numerous parties (Signatory Parties) to the proceedings
filed a]oint Stipulation and Recommendation (Stipulation). A new procedural schedule
was adopted at the September 7, 2011 heari.ng, which rescheduled the evidentiary hearing
to October 4, 2011. At the Cornmission's request, the Companies made a presentation to

the Conunissioners on the Stipulation on September 19, 2011.

The foUowing parties were granted intervention by entries dated March 23, 2011,
and July 8, 2011: Industrial Energy Users-Ohio (IEU), Duke Energy Retail Sales, LLC
(Duke Retail), Ohio Energy Group (OEG), Ohio Hospital Association (OHA), Ohio
Consumers' Counsel (OCC), Ohio Partners for Affordable Energy (OPAE),4 The Kroger
Company (Kroger), FirstEnergy Solutions Corporation (FES), Paulding Wind Farm II LLC
(Paulding), Appalachian Peace and Justice Network (APJN), Ohio Manufacturers'
Association Energy Group (OMAEG), AEP Retail Energy Partners LLC (AEP Retail),
Distributed Wind Energy Association (DWEA),5 PJM Power Providers Group (P3),
Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc.
(Constellatiom), COMPETE Caaiition (Compete), Natural Resources Defense Council

4 On November 17, 2011, OPAE filed a motion to withdraw from the consolidated StipuEation
praceedings.

5 On August4, 2011, DWEA filed a motion to withdraw from the ESP 2 proceedings.
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(NRDC), The Sierra Club (Sierra), city of blilliard, Ohio (1-Iilliard), Retail F.nergy Supply
Association (RESA), Exelon Generation Company, LLC (Exelon), city of Grove City, Ohio
(Grove City), Association of Independent Colleges and Universities of Ohio (AICUO),
Wal-Mart Stores East, LP and Sam's East, inc_, (Wal-Mart), Dominion Retail, Inc.
(Donzinion Retail), Environmental Law and Policy Center (ELPC), Ohio Environmental
Council (OEC), Ormet Primary Aluminum Corporation (Ormet) and EnerNOC, Inc.
(Enernoc).

Pursuant to entry issued September 16, 2011, the hearing in the ESP 2 case was
consolidated with a number of other related matters for purposes of considering the
Stipulation. The consolidated cases include: an emergency curtailment proceeding in Case
Nos. 10-343-EL-ATA and 10-344-EL-ATA (F.mergency Curtailment Cases); a xequest for
the cnerger of Columbus Southern Power Company with Ohio Power Company in Case
No. 10-2376-EL-UNC (Merger Case); a determination of the capacity charge that the
Companies wiIl assess on competitive retail electric service (CRES) providers in Case No.
10-2929-EL-UNC (Capacity Charges Case); and a request for approval of a mecharLism to
recover deferred fuel costs and accounting treatment in Case Nos. 11-4920-EL-RDR and
11-492I-EL-RDR (Fuel Deferral Cases).

At the hearing on the Stipulation, the Signatory Parties offered the testimony of 23
witnesses in support of the Stipulation and seven witnesses provided testimony in
opposition to the Stipulation. Initial Isriefs were filed by the Signatory Parties, Ormet, IEU,
FES, CCC and APJN,6 Staff, Exelon, ConsteliatiQn, and RESA, on November 10, 2011, and
reply briefs were filed on November 18, 2011.

C. Sumrnary of the Local Public HeariM

Five local public hearings were held in order to allow CSP`s and OP's customers the
opportunity to express their opinions regarding the issues raised in the Companies' ESP 2
application. Two local public hearings were held in Columbus, and hearings were also
held in Canton, Lima, and Marietta. At the local hearings, a total of 62 witnesses offered
testimony. In addition to the public testimony, numerous letters were filed in the docket
regarding the proposed ESP applications.

A principal coricern of many customers in opposition of the proposed ESP 2 both at
the public hearings and in letters was the impact the proposed rate increase would have
on unemployed, low-income, and fixed income customers who are already having
difficulty paying their utility biIls. Witnesses also argued that the proposed
nonbvpassab[e riders would prevent customers from being able to reduce or control their
electric bill through the selection of a CRES provider. Several witnesses at the public

6 OPAE was included as a party to the joint brief at the fim the initial brief was ffIed but subsequent[y
withdrew from the consolidated Stipulation proceedings.
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hearings also emphasized that an increase in the cost of electric service may further strain
the cominunity resources available to assist unemployed and low-income customers.

However, the vast majority of the testimony offered at the public hearings was to
endorse the proposed ESP 2 and establish support for AEP-Ohio based on its charitable
corporate citizenship and economic development endeavors in Ohio. Numerous
witnesses praised AEP-Ohio as a good corporate citizen that supported a cross-section of
community and charitable organizations through the AEP Foundation, volunteerism and
grants, including but not timited to youth organizations, food banks, hunger prevention
programs, homelessness prevention assistance programs, utility assistance, and
educational programs. A number of witnesses also endorsed the Compan.ies` Turning
Point solar project The witnesses stated that the Turning Point solar project will bring 325
perrnanent jobs to Noble County. Witnesses also explained that the project is reusing land
previously mined for the facility, and provisions of the project require the rnanufacturer to
produce the solar panels in Ohio and to support in-state commerce. Several witnesses also
praised AEP-Ohio for their comrriitment to economic developrnent. Testimony was
repeatedly offered expressing the importance of reasonable electric rates and rate stability
to attract and retain investments in Ohio. Witnesses stated that AEP-Ohio willingly
participates and supports local community councils and organizations to attract new
businesses to Ohio.

D. Procedural Matters

1. Motions to Withdraw

On September 1, 2011, DWEA filed a notice requesting to withdraw as an
intervenor from the FSP 2 case. After initial briefs were filed, on November 17, 2011,
OPAE filed a notice requesting to withdraw from the consolidated Stipulation proceedings
and further states it no longer takes a position for or against the Stipulation. The
Commission finds DWEA's and OPAE's requests to withdraw from the applicable
proceedings to be reasor ►able and that the requests be granted.

2. IEU's Motion to Dismiss

On October 12, 2011, IEU made an oral motion to dismiss this proceeding and
raised it again in its initial brief filed on November 10, 2011. In support of its motion, IEU
argues: (1) only an electric distribution utility (EDU) may fiIe an application for an ESP can
apply for an ESP; (2) the FSP must relate to the terms, charges or services of the EDU; (3)
that the record evidence does not support the provisions of the origirtal application that
were incorporated into the Stipulation since the original application is not part of the
record. IEU asserts the Companies have failed to comply with the statutory and
administrative requirements to file an application for an hSP and therefore the application
and the Stipulation should be dismissed. The Commission lacks subject matter
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jurisdiction to consider either the original application or the Stipulation. The Attorney

Examiners took the motion under advisement. (Tr. VI at 956-958, Tr. XI at 1944-1945, lEU

Br. at 7-17.)

First we note, as IEU asserts, AEP-Ohio, is not in and of itself an EDU. AEP-Ohio is
a notation referring to both CSP and OP, and CSP and OP are the EDUs. The Commission
commonly uses the AEP-Ohio notation and interprets applications and pleadings using
the reference to refer to both CSP and OP. For this reason, we recognize that the
application and the Stipulation to affect CSP and OP. The F5P proposed in the Stipulation
relates to the ternzs, charges, and services of CSP and OP, in addition to negotiated items
which the Cornmission could not have required, pursuant to the statutes, be included in an
ESP and are a benefit to the public and the Companies ratepayers. The Commission finds
that sufficient and adequate evidence has been provided in the record by the Companies
and the SigrLatory Parties that indicates that this matter is within the Commission's
jurisdiction, and should be further considered by the Commission. Accordingly, IEU's
motion to dismiss is denied.

3. Siga4tory Parties' Motion to Admit Stipulati

On October 12, 2011, the Signatory Parties moved to admit the Stipulation as
Signatory Parties' Exhibit 1, and the implementation plan as Signatory Parties' Exhibit 2
iEU, FES, and OCC objected to the adxnission of the Stipulation, arguing that no witness
sponsored the exhibits, making it improper to admit the exhibits. The Attorney Examiners
took the motion under advisement. (Tr. VI at 952 953,1941-1942.)

The Commission finds that witnesses for the Companies and other Signatory
Parties submitted testirnony and were subject to cross exanvnation on the various
provisions of the Stipulation, including its appendices and the detailed implementat.ion
plan. Further, AEP-Ohio's witness Hamrock -was the Companies' witness offering
testimony that the Stipulation complies with the three-part test for adoption by the
Coirunission. Accordingly, we find that the Stipulation, including the appendices,
Signatory Parties Exs. 1 and 2, should be admitted into the record.

4. Interstate Gas Supply, Inc.'s Application for Interlocutory Appeal

On October 11, 2011, Interstate Gas Supply, Inc. OGS) filed a motion to intervene in
these proceedings. AEP-Ohio filed a memorandum contra on October 13, 2011. IGS filed a
response on October 14, 2011. On October 26, 2(111, the Attomey Examiners' denied IGS's
motion to intervene, stating that IGS`s motion was filed a week after the hearing had
begun (Tr. XII at 1968). On October 31, 2011, [GS filed an application for interlocutory
appeal. AEP-Ohio filed a memorandum contra IGS's application for interlocutory appeal
on Novernber 2, 2011.
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In its interlocutory appeal and motion to intervene IGS asserts that the Conunission
has been directed to liberally construe the statutes and rules governing intervention in
favor of granting intervention, including late request for intervention. Ohio Consumers'

Counsel v. Pub. Util. Cornm- (2006), 111 Ohio St. 3d 384. IGS notes that it filed its CRES
application with the Commission on September 29, 2011,' and argues that extraordinary
circumstances exist, as the Stipulation includes provisions not contemplated by the ESP 2
application. Specifically, IGS points to provisions within the Stipulation that provide that
AEP-Ohio will conduct stakeholder meetings to discuss and address implementation
issues with interested Signatory Parties. Further, IGS notes that the Commission has
granted late intervention requests in AEP-Ohio's previous ESP proceeding8 and in AEP-
Ohio's significantly excessive earnings test (SEM case.9

ln its memorandum contra, AEP-Ohio and the argues that, pursuant to Rule 49()1-1-
11(F), Ohio Administrative Code (O.A.C.), untirnely rnotions for intervention will only be
granted under extraordinary circumstances. AEP-Ohio asserts neither that merely because
IGS had recently applied for authority to be a certified CRES provider, or the provisions of
the Stipulation constitute extraordinary circurnstances that justify granting IGS's motion
for intervention.

The Commission notes that IGS's motion was untimely. IGS's motion to interverte
was filed seven months after the deadline for intervention Further, at the tirne the motion
was filed, the hearing on the Stipulation had been in progress for one week. We do not
find that IGS presents any extraordinary circumstances which justify granting its untimely
motion. While IGS cites to two cases in which intervention was granted after the deadline,
the two intervenors were granted intervention after the intervention deadline, both were
granted well before the hearing began

In AEP-Ohio's SEET proceeding, as IGS states, Kroger's untimely request for
intervention was granted. Kroger fiied its motion for limited intervention after the hearing
ended_ Initially AEP-Ohio, and other intervenors opposed Kroger's motion for Iimitcd
intervention, however, AEP-Ohio subsequently withdrew its opposition to Kroger's
intervention as part of a Stipulation resolving the issues raised in the SEET case and
another proceeding pending before the Commission at the time.10 U7timateIy, the SEET
Stipulation was withdrawn and the SEET case for 2009 earnings was ultimately decided by
the Commission as a Iitigated matter.

IGS's application for CRES certification and the Stipulation's proposed stakeholder
processes do not constitute extraordinary circumstances sufficient to justify IGS's request

7 In Case No. 11a326rEL-CRS, IGS was granted a certificate effective Octaher 30, 2.011..

g In re AEP-Ohio, Case Nos. 08-917-ELrraSO and 08-93 7-Ei.-5SO, Entry (October 29, 2M) at Finding (4).

9 In re AEP-Ohio, Case Nct.10-1?b1-El.-UNC, Entry (I?ecennber 1, 2010) at Finding (14).
10 !R re AEP-O}u'o, Case Nos. 09-872-EC.UNC and 09-973-EI,rUt,EC.
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for untimeJy intervention in the middle of the hearing. Further, numerous CRES
providers have been granted intervention in these matters, some in support of the
Stipulation, and others in opposition, such that the Commission believes the interest of
CRES providers, like IGS, are adequately represented in these matters and the subsequent
stakeholder processes. Accord'sng;ly, the Commission affirms the ruling to deny IGS's
untimely motion to intervene.

5. FFS' Motion for a Protective Order

Along with its initial brief, FES filed a motion for a protective order pursuant to
Rule 4901-1-24(D), O.A.C. The information for which FES seeks protective treatment, as
produced by AEP-Ohio pursuant to a confidentiality agreement, relates to forecasted fuel
expenditures and related analyses.

AEP-Ohio has consistently asserted that the redacted forecasted fuel expenditures
and related information constitutes competitively sensitive, proprietary and confidential,
trade secret information pursuant to Section 1333.61, Revised Code, that requires
protection from public disciosure. Pursuant to a confidentiality agreement between AEP-
Ohio and FES, FES states that it is obligated to seek confidential treatment of the
designated inforznation. AEP-Ohio asserts that redacted projected forecast for fuel
expenditures information and related analyses has been kept confidential and as a result
retains substantial economic value to the Companies. Public access to the information,
according to AEP-Ohio, would. significantIy reduce the value of the infornmation causing
harm to AEP-Ohio. Thus, AEP-Ohio reyuests that the confidentiality of the information be
maintained consistent with Section 149.43, Revised Code, and Rule 4901-1-24, O.A.C.

The Commission finds that the forecasted fuel information and related analyses for
which AEP-Ohio and FES requests a protective order constitutes confidential, proprietary,
competitively sensitive and trade secret information. Accordingly, the request for a
protective order is reasonable and should be granted. Further, pursuant to Rule 4901-1-
24(F), O.A.C, the forecasted fuel expenditures information and related analyses, filed
under seal in this matter, shaIl be granted protective treatment for 18 months from the date
this Order is issued. Any request to extend a protective order rnust be filed at least 45 days
before the order expires.

6. OCC/APIN's Reauest for Review of Procedural Rulings

(a) Motion to Strike Rebuttal of Hamrock and Baker

In its initial brief, OCC/APJN explains that the rebuttal testimony of AEP-Ohio
witness Ham.rock and Staff witness Baker includes references to Case No. 09-756rEL.ESS

(Reliabil'zty Standards Case), wherein the customer average interruption duration index
(CAIDi} and the system average interruption frequency index (SAIFI) were established
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pursuant to a Stipulation. While OCC objected to the use of the Stipulation during the
rebuttal testimony of AEP Ohio witness Hamrock, only the CAIDI and SALFI indices
established in the Reliability Standards Case were recognized in the proceeding (Tr. XII at
1991).

OCC/ APJN allege that the Reliability Standards Case Stipulation specifically
includes language which precludes the use of the Stipulation for certain purposes
(OCC/AP]N Br. at 15-16). The Reliability Standards Case Stipulation specifically states:

Except for purposes of enforcement of the terms of this
Stipulation, this Stipulation, the information and data contained
therein or attached, and any Commission rulings adopting it, shall

not be cited as precedent in any future proceeding for or against any
party or the Commission itself. The Parties' agreesnent to this
Stipulation in its entirety shall not be interpreted in a future
proceeding before the Commission as agreement to any
isolated provision of this stipulation. More specifically, no
specific element or item contained in or supporting this
Stipulation shall be construed or applied to attribute the resukts
set forth in the Stipulation as the results that any party ntight
support or seek but for this Stipulation. (Emphasis added)

OCC/APJN argues that the denial of its motion to strike the rebuttal testimony of Mr.
Hamrock and Mr. Baker was unreasonable and unjustifiable, as the ruling breaches the
settlement.

In their reply brief, the Signatory Parties argue that OCC's participation in the
Reliability Standards Case and Stipulation are already matters of fact in the public record.
Further, the Signatory Parties contend that neither Mr. Haauock nor Mr. Baker testified to
the content or any provisions of the Reliability Standards Case Stipulation. As such, the
Signatory Parties argue that neither AEP-Ohio nor Staff violated the boilerplate language
in the Reliabiiity Standards Case Stipulation prohibiting citing to the Stipulation as
precedent of the terms, information, and data contained in the stipulation. The Signatory
Parties explain that the information provided was not cited against OCC, nor did the
Companies or Staff seek to use any term of that stipulation as precedent. AEP-Ohio and
Staff simply offered the proceeding and its resolution to demonstrate that Staff and OCC
have actively participated in monitoring each company's reliability and service quality
(Signatory Parties Reply Br. at 109-110).

We disagree with OCC and APJN that the acknowledgement that the reliability
indices applicable to CSP and OP is an attempt to use the indices as precedent, or to use
the terms, information, and data contained in the Reliability Standards Case stipulation as
precedent or against a party to the proceeding. The reliability indices are not a basis for
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answering a similar issue of law in the ESP 2 Stipulation cases. We find OCC/AP]N's

claim, that recognizing the mere establishment of the indices developed as part of a
Stipulation, will have a chilling effect on future settlements, to be without ment, as there
was no discussion towards the content of the Reliability Standards Stipulation, nor was
there an attempt to establish it as precedent. Accordingly, the Commission affirms that

Attorney Examiner's ruling.

(b) Motion to strike statutory reference in t e rebuttal of Hamrock

In AEP-Ohio witness Hamrock's rebuttal testimony he indicated, upon the advice
of counsel, that certain statutory provisions support the distribution investment rider
(DIR) (AEP-Ohio Fx.19 at 3). At the hearing, OCC made a motion to strike that the above-
referenced portion of Mr. Hamrock's rebuttal testimony. In support of its motion, OCC
argued that: (1) As a non-attorney, Mr. Hamrock was not qualffied to give a legal opinion;
(2) The advice of counsel was hearsay; and, (3) In an earlier discovery request propounded
to the Companies by OCC, the Companies had cited only one provision of the statute to
support the authority for the DIR, Section 4928.143(B)(2)(h}, Revised Code, and the
Companies had failed to supplement their response to the interrogatory. OCC's motion
was denied (Tr. XII at 1990-1991). OCC/APJN request that denial of OCC's motion to
strike be reversed (OCC/APJN Br. at 15-18).

In response, the Signatory Parties state that numerous other parties to these matters
noted that their respective understanding of the statutory basis for certain provisions was

based on "the advice of counsel" induding the testimony of OCC witness Duann. Next,
the Signatory Parties retort that OCC/APJN's request to reverse the Attorney Examiners'
ruling on the basis that it was hearsay, should also be denied, noting that the Commission
and the Supreme Court of Ohio have consistently recognized that Commission hearings
are not strictly bound by the Ohio Rules of Evidence. Finally, the Companies submit that
its reliance on Section 4928.143(B)(2)(d), Revised Code, did not arise until October 3,2011,
when the Entry on Remand Order was issued in the ESP 1 case. AEP-Ohio reasons that its
failure to supplement its discovery response should not be held against the Companies in
light of the extraordinary number of discovery requests propounded by OCC, coupled
with the fact that the additional basis for statutory support of the DIR was offered during
rebuttal in the course of the hearing (Signatory Parties Reply Br. at ] 12-114).

First, we find OCC/APJN's arguments, that the testimony of a non-attomey
witness who admits that his legal understanding is based on the advice of counsel shouid
be struck, are without merit. Numerous parties in this proceeding were permitted to
acknowledge that their understanding of the various statutory provisions was based on
the advice of counsel. The Companies were afforded the same treatment. The
Commission and its Attorney Examiners recognize that non-attorneys are not qualified to
offer a legal opinion. However, we do not find it necessary to strike the testimony but to
accord the testimony its proper weight.
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The Signatory Parties state that the Commission is not strictly bound by the Ohio
Rules of Evidence. Greater Cleveland Welfare Rights Org., Inc., v. Pub. i1tiI. Comm., 2 Ohio
St.3d 62 (1982). When the Commission has deemed it appropriate, it has allowed the
admission of hearsay testimony. We note that hearsay rules are designed, in part, to
exciude evidence, not because it is not relevant or probative, but because of concerns
regarding jurors' inability to weigh evidence appropriately. These concerns are
inapplicable to administrative proceedings before the Commission, as the Commission has
the expertise to give the appropriate weight to testimony and evidence. Thus, the
Commission will not overturn the Attorney Examiners' ruling in this instance on the basis
that it is hearsay.

Finally, the Commission wi€1 not overturn the Attorney Fxaminers' ruling on the
basis that the Companies failed to supplement their discovery response. In reaching this
decision, we find that OCC/APJN have not been prejudiced by additional statutory
support. Mr. Hamrock's rebuttal testimony was filed October 21, 2011, and he was cross-
examined on his rebuttal testimony on October 26, 2011. OCC and APJN were afforded an
opportunity to challenge the Companies' claim that Section 4928.143(B)(2)(d), Revised
Code, supports the DIR in its cross examination of Mr. Hartuock, as well as in its briefs.

(c) Motion to Strike Customer Survey Results

At the hearing, OCC made a motion to strike portions of the rebuttal testimony of
Mr. Hamrock (Companies Ex. 19 at 4) and Mr. Baker (Staff Ex. 5 at 4) on the grounds that
each witness's discussion of customer survey results was inadmissible hearsay under the
Ohio Rules of Evidence. OCC's motions to strike were denied (Tr. 1QI at 1986; Tr. XIII at
2367-2368).

OCC/APjN contend that the testimony relating to customer survey results was

improperly permitted into the record and was prejudicial to OCC. OCC/A.PjN argue that
Mr. HamroclC's discussion of the survey resuIts do not meet the business records exception

under Ohio Rule of Evidence 803(6). Regarding Staff's use of the survey results,
OCC/APJN state the survey results do not meet the requirements of the public records
exception under Ohio Rule of Evidence 803(8). Further, OCC/APJN alleges that the
customer survey results were prepared in anticipation of this litigation and thus cannot be
within the scope of the hearsay business records exception (OCC/APJN Br. at 18-21).

The Signatory Parties reiterate that the hearsay provision of the Ohio Rules of
Evidence are not strictly applicable to Commission proceedings and that the survey results
should not be stricken from the testimony for that reason. Fu.rther, the Signatory Parties
reason that the customer survey results are, as was argued at hearing, a business record
and public record. In addition, Mr. Baker's testimony as to AEP-Ohio's compliance with
the reliabiiity standards for 2010 is not hearsay, but rather, is Mr. Baker's expert opinion.
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For these reasons, the Signatory Parties believe the Attorney Examiners' ruling should be
affirmed (Signatory Parties Reply Br. at 110-112).

For the sarne reasons offered in response to OCC/APjN's claim of hearsay as to the
other motions to strike Mr. Hamrock and Mr. Baker's testimony, we reject the claim in this
instance. The Commission notes that Rule 4901:1-10-10(B)(4)(b), O.A.C., provides that the
customer surveys "shall be conducted under staff oversight." We find that Mr. Baker, as
the section chief of the Reliability and Service Analysis Division of the Commission, is
vested with the responsibility and has the experience to offer an expert opinion on the
customer survey results as well as to offer an opinion regarding the Companies
compliance with Rule 4901:1-10-10, O.A.C. Accordingly, we affirm the Attorney
Examiners' ruling on this issue.

(d) Motion to strike references to 2009 , 2010, and 20 customer

reliabilitX survM

Staff witness Baker testified that AEP-0hio had met the Companies applicable

reliability standards established for the year 2010 (Staff Ex. 5 at 5). OCC moved to strike

the testimony arguing that it was hearsay and the motion to strike was denied (Tr. XIII at
2370). In its brief, OCC/APJN reiterates the arguments of OCC: that the cited portion of
Mr. Baker's testimony is hearsay; that statements made by AEP-Ohio customers in the
survey cannot be a business record as it relates to the Commission Staff; and the survey
results were prepared in anticipation of litigation, and is not a business record created or
retained as a regular operation of the Commission's business. OCC/APJN also daim that
because the reliability standards were established as a part of the Reliability Standards
Case Stipulation, the testimony is improper. OCC/APJN requests that the decision to

deny the motion to strike be overtuzned.

RESA and the Signatory Parties assert that no harm or prejudice has been

demonstrated by OCC/APjN. RESA states that unlike cases tried to a jury, Commission

proceedings are tried and considered to Attorney Examiners with the knowledge and

experience to give the contested evidence the appropriate weight. Accordingly, RESA and

the Joint Signatories argue the motion to overturn the Attorney Eacaminers ruling should

be denied. (RESA Brief at Z; Signatory Parties Reply Br. at 107-10$,110-112)

As previously noted, the Commission is not strictly bound by the Ohio Rules of
Evidence and, in this instance, no prejudice has been demonstrated by OCC and APJN
regarding the admission of the customer reliability surveys. These concerns are
inapplicable to administrative proceedings before the Commission, as the Commission has
the expertise to give the appropriate weight to testimony and evidence. Further, we note
that with the implementation of Rule 4901:1-10-10, O.A.C., Staff was actively involved in
the development of the survey. Thus, the Commission will not overturn -the Attonney
Examiners' ruling in this instance on the basis that it is hearsay.
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7. Ormet's Motions to Strike
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On November 15, 2011, and November 22, 2011, Ormet filed motions to strike
portions of the Signatory Parties' brief and reply brief. OrFnet requests that portions of
pages 47-48 and pages 43-46 of the initial brief and portions of pages 22-23 and the last full
sentence on page 24 of the Signatory Parties' reply brief be stricken.

The cited portions of the initial and reply briefs relate to Ormet's kilowatt hour
(kWh) tax exemption and Ormet's contractual history with AEP-Ohio and another electric
cooperative_ Ormet asserts that the cited portions of the Signatory Parties' initial brief
were not supported by evidence in the record and are irrelevant to this proceeding. Ormet
notes that the bench sustained its objection on redirect regarding testimony sought on the
kWh tax exemption (Tr. Vol. III at 267-268). Ormet asserts that its electric service history is
irrelevant to whether the load factor provision (LFP) is unduly discrirninatory going
forward. Ormet contends that Signatory Parties did not request that administrative notice
be taken of its prior applications for reasonable service arrangements filed with the
Comrnission. As such, Ormet requests that the information be stricken from the brief or
given no weight by the Comrnission.

The Signatory Parties filed memoranda contra Ormet's motions on November 21,
2011, and November 28, 2011. In their memoranda contra, the Signatory Parties argue that
Ormet's history as an AEP-Ohio customer and its exemption from the kWh tax
demonstrate that Ormet has frequently been treated as unique in relation to other AEP-

Ohio customers. The Signatory Parties offer that the issue is not, as Ormet alleges,

whether there is a difference in the services furnishsd to Ormet, but whether the LFP of
the Stiptilation is unduly discriminatory to Ormet. The Signatory Parties retort that,
although the rates determined as a part of the prior unique arrangements may not be
applicable, the prior unique arrangements demonstrate that Ormet has historically been
treated differently from than customers. The Signatory Parties calculation of -Ormet's kWh
tax exemption is based on Ormet's peak demand of 520 MW, as offered by Ormet in its
brief and in testimony (Tr. I at 263). The Signatory Parties reason that the information
presented in the statute, Section 5727.81, Revised Code, need not be entered into the record
and, together with the record evidence, provide sufficient information for the Signatory
Parties to make the arguments on the kWh tax. The Signatory Parties note that the
Attorney Examiners' ruling did not go to whether the kWh tax exemption was irrelevant
or unsupported. The Signatory Parties note that it is not necessary that administrative

notice be taken for a Commission order to be cited on brief. Finally, the Signatory Parties
opine that the petitions and one of the applications which Ormet request be stricken, were
actually filed by OrFnet, and presumably contained information that was accurate and
reliable. Thus, the Signatory Parties reoommend that the Commission reject Ormet's
motion to strike any portion of the briefs and assign the arguments their appropriate

weight.
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Ormet filed replies reiterating its requests to strike. Further, Ormet submits that
any rate differential in the service to similarly situated customers must be based on some
actual and measurable differences in the furnishing of services. Ormet asserts that the
Signatory Parties have not presented a nexus in this proceeding to justify excluding Ormet
from the LFP. Mahoning Cniy. Township, 388 N.E.2d at 742.

The Commis-sion denies Ormet's motions to strike the Signatory Parties' briefs
regarding the kWh tax exemption. The kWh tax exemption is clearly set forth in Section
5727.81, Revised Code, and the Signatory Parties have cited sufficient information to make
clain-ts as to Ormet's kWh tax status. Accordingly, we deny Ornrtet's motion to strike the
first full paragraph on page 47 through the end of the second paragraph on page 48 of the
Signatory Parties' initial brief and references in the reply brief as to the kWh tax
exeniption.

in addition, we deny Ormet's motion to strike the portion of the Signatory Parties'

initial brief which discusses Ormet's electric service history. As the Signatory Parties point
out, it is not necessary that a party request administrative notice of a Commission order to
use the order in its brief. As such, we reject Ormet's request to strike. We recognize that,
often at Ormet's request, Ormet has historically been treated differently than other OP
customers. Prior to the filing of this ESP 2 case, Ormet had requested and been approved
to receive a special rate based on the London Metal Exchange (Ormet 2009 Unique
Arrangement). However, most persuasive to the Commission in this proceeding is
Ormet's current unique arrangement for electric service effective through 2018, which
covers the term of the proposed FSP Stipulation and beyond. The fact that Ormet is
currently provided service pursuant to a unique arrangement effectively puts Ormet in a
service class by itself. As such, the Commission finds it inappropriate to strike that
portion of the initial brief discussing Ormet's electric service history.

8. FES's Request to Strike

In its reply brief, FES requests that two portions of Staff's brief, which reference
transmission cost savings, be stricken and disregarded. FFS asserts that claims in the brief
of transmission cost savings are not supported by evidence within the record, are refuted
by Staff's own testimony, and are not supported by any witness to the Stipulation
proceedings. Further, FES notes that Staff's brief offers no citations to support the claizned
transrnisswon cost savings. Accordingly, FES reasons that the Commission should
disregard Staff's assertion. (Staff Brief at 8,14; FES Reply Brief at 30.)

Staff did not file a memorandurn contra FES's motion to _trike. In light of the fact
that Staff did not support its claim with any record evidence nor refute FES's assertions,
the Corninission finds it is improper to rely on claims in the brief which are unsupported

Appx. 000092



11-346-EL-SSO, et al. -17-

by evidence within the record. As such, the references in Staff's initial brief to any

transmission cost savings shall be stricken.

II. DLSt.̂USSION

A. Applicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance st.ate policies of ensuring access to
adequate, reliable, and reasonably priced electric service in the context of significant
economic and environmental challenges. In reviewing AEP-Ohio's application and the
Signatory Parties' Stipulation, the Commission is cognizant of the challenges facing
Ohioans and the electric industry and will be guided by the policies of the state as
estabiished by the General Assembly in Section 4928.02, Revised Code, which was
amended by Senate Bill 221 (SB 221).

Section 4928_02, Revised Code, states that it is the policy of the state, inter alia, to:

(1) Ensure the availability to consumers of adequate, reliable, safe,

efficient, nondiscriminatory, and reasonably priced retail

electric service.

(2) Ensure the availability of unbundled and comparable retail
electric service.

(3) Ensure diversity of electric supplies and suppliers.

(4) Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service induding, but
not liinited to, demand-side management (l_7SM), time-
differentiated pricing, and implementation of advanced
metering infrastructure (AIvII).

(5) Encourage cost-effective and efficient access to information
regarding the operation of the transraission and distribution
systems in order to promote both effective customer choice and
the development of performance standards and targets for
service quality.'

(6) Ensure effective retail competition by avoiding anticompetitive
subsidies.

(7) Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power.
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(8) Provide a means of giving incentives to technologies that can
adapt to potential environmental mandates.

(9) Encourage implernentation of distributed generation across
customer classes by reviewing and updating rules governing
issues such as interconnection, standby charges, and net
metering.

(10) Protect at-risk populations including, but not 3.irnited to, when
considering the implementation of any new advanced energy
or renewable energy resource.

-18-

in addition, SB 221 enacted Section 4928.141, Revised Code, wl-dch provides that
effective January 1, 2009, electric utilities must provide consumers with an SSO, consisting
of either a market rate offer (MRO) or an ESP. The SSO is to serve as the electric uti.lity's
default SSO.

AEP-Ohio's application in this proceeding proposes an ESP, pursuant to Section
4928.141, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requires the
Commission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of general circulation in each county in the electric utility's certified territory.

Section 4928.143, Revised Code, sets out the requirements for an ESP. Under
paragraph (B) of Section 4928.143, Revised Code, an ESP must include provisions relating
to the supply and pricing of generation service. The ESP, according to paragraph (B)(2) of
Section 4928.143, Revised Code, may also provide for the automatic recovery of certain
costs, a reasonable allowance for certain construction work in progress (CWIP), an
unavoidable surcharge for the cost of certain new generation facilities, conditions or
charges relating to customer shopping, automatic increases or decreases, provisions to
allow securitization of any phase-in of the SSO price, provisions relating to transmission-
related costs, provisions related to distribution service, and provisions regarding econornac

development.

The statute provides that the Commission is required to approve, or modify and
approve the ESP, if the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply in an.MRO under Section
4928.142, Revised Code. In addition, the Consmission must reject an ESP that contains a
surcharge for.CWIP or for new generation facilities if the benefits derived for any purpose
for which the surcharge is established are not reserved or made available to those that.bear
the surcharge.
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B. Summar,,,y of the Stipulation

-19-

Pursuant to an Attorney Examiner entry issued August 30, 2011, the hearing in the
ESP 2 case reconvened on September 7, 2011. Immediately prior to the commencenient of
the hearing, AEP-Ohio and certain parties to the proceedings filed the Stipulation (Joint
Ex. 1) asserting to resolve all the issues raised in the ESP 2 case and several other AEP-
Ohio cases pending before the Commission. The Signatory Parties to the Stipulation are:
AEP-Ohio, Staff, OEG, Constellation, OHA, OMAEG, Kroger, Hilliard, Grove City,
AICUO, Exelon, Duke Retail, AEP Retaii, Wal-Mart, RESA, Paulding, OEC, ELPC,
Enernoc, NRDC, and P3.11

The remaining parties in the proceedings include: OCC, OPAE, FES, APJN,
Compete, Sierra, Dominion, and Ormet Oointly Non-Signatory Parties).

The Stipulation consists of numerous provisions and three appendices', as well as a
detailed implementation plan. Pursuant to the terms of the Stipulation, the ESP would
estabiish SSO rates commencing on January 1, 2012 through May 31, 2016. The Companies
would file their next SSO application no later than February 1, 2015 (Sig,natory Parties' Jt.
Ex. 1 at 4). The Stipulation includes, inter alia, the following provisions:

1. AEP-Ohio agrees to drop its proposals for the Facilities Closure
Cost Recovery Rider, NERC Compliance Cost Recovery Rider,
Carbon Capture aztd Sequestration Rider, Provider of [ast
Resort Rider, Environmental Investment Carrying Charge
Rider, and Rate Security Rider. The nonbypassable
environmental unit conversion/re-dedication sixucttzre is also

being elia-Linated. (Stipulation at TV.1.a.)

2. The Stipulation contains a market transition rider (MTR) which
establishes for demand metered customer cLasses on a revenue
neutral basis, a nonbypassable energy credit. The energy

credit, known as the load factor provision (LFP), is designed to
stabilize electric service during the transition to deregulation of
generation services by retaining some of the benefits associated
with high load factor customers under current rates. There will
be a rtonbypassable demand charge of $3.29/kW-month and an
initial energy credit of $0.00228/kWh to be adjusted quarteriy
to produce a net charge of $0 per quarter for GS-2 customers.
The LFP only applies to customers whose montHy peak
demand is less than 250 MW. In addition, AEP-0hio shall

lf By letter filed September 9, 2011, as supplemented cEn September 15,2011, P3 expressed its intent to be a
Signatory Party to the Stipulation.
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maintain an interruptible credit of $8.21/kw/month through
the term of proposed ESP 2 for existing IRP-D customers, with
the incremental costs of approximately $5 million to be
collected through the economic development rider.
(Stipulation at IV.l.b_)

3. All GS-1 and GS-2 schools that are currently shopping, as well
as GS-2 customers that switch to a CRES provider after
September 6, 2011, will receive a shopping credit of $10/MWh
for the first one m.illion MWh of usage per calendar year.
Customers that obtain this shopping credit retain it for the
entire term of the ESP. This credit will be induded in the MTR
over/under recovery caIclilation. Further, the MTR shall be
modified so that only 50 percent is phased out by May 31, 2015,
w-ith the MTR ceasing to existing beginning with the June 1,
2015 billing cycle. (Stipulation at 1V.l.c.)

4. AEP-Ohso shall establish a nonbypassable Generation Resotarce
Rider (GRR), which will act as a placeholder for any project

specific costs that the Commission may approve at a later date.
If and when AEP- Ohio seeks recovery through the GRR, AEP-
Ohio will be required to demonstrate how the proposed project
complies with Section 4328.143(B)(2), Revised Code. AEP-Ohio
states that the only projects that it w-ill seek approval for under
the GRR are Turning Point and the Muskingum River 6 (MR6)
project. The Signatory Parties reserve their right to contest or
otherwise take positions in the separate future cases that will
determine whether to establish a nonbypassable charge and the
appropriate level of the charge through the GRR. (Stipulation

at IV.I.d.)

5. Customers that have waived POLR charges who return from
shopping during the ESP term will be served at the applicable
SSO rate and Case No. 11-531-EL-ATA shall be dismissed upon
approval of the Stipulation. (Stiptilation at IV.I.e.)

6. The Stipulation provides for automatic increases or decreases
to the non-fuel bypassable base generation rate. Adjustments
wi11 be made as necessary in order to achieve an average rate of
S.0245/kWh starting in January of 2012, $.0272/kWh in
January 2013, and £'inally S.0274/kWh in January 2014, which
would be in effect through May 31, 2015. (Stipulation at 1V.1.f.)

-20-
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7. The SEET return on equity (ROE) threshold will be 13.5
percent, as calculated in a manner consistent with the 2009
Comrnission order. (Stipulation at iV.1.g.)

8. AEP-Ohio will not file a separate application to initiate Phase 2
and beyond for the gridSMART project until completion and
review of Phase 1. (Stipulation at IV.l.h.)

9. AEP-Ohio may establish its proposed Plug-in Electric Vehide
(PEV) tariff and absorb through shareholder funds the $2,500
allowance proposal provided that the costs associated with this
offering shall not be collected from customers. (Stipulation at

IV.l.i.)

10. The Stipulation provides for a one-time up front approval for
the Timber Road Renewable Energy Purchase Agreement
(REPA). This would allow for automatic recovery of costs
through the fuel adjustment clause (FAC) and/or the
alternative energy rider (AER) subject to financial audit.
(Stipulation at 1V.1.j.)

11. The revenue received pursuant to AEP-Ohio's Green Power

Portfolio Rider (GPPR) will not be credited against REC
expense or otherwise used to reduce the rate charged to
customers that do not participate in the GPPR The GPPR
revenue wili be used to procure and retire RECs solely on
behalf of the paxticipants in the GPPR rider. (Stipulation at
N.1.k.)

12. The Alternative Energy Rider (AER) will be subject to annual
review in the FAC proceeding, in+luding review by the FAC
auditors. The initial FAC proceeding under this ESP shall
include a determination of the methodology for valuation of
RECs for bundled purchases and for self-generation. AEP-
Ohio will be entitled to full recovery of prudently-incurred
compliance costs through the AER. (Stipulation at IV.11)

13. The current FAC mechanism continues through May 31, 2015.
Upon implementation of fuli legal corporate separation and
pool modification/tennination and until May 31, 2015, the FAC
will accommodate pass through of bilateral contractual

-21-
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arrangements between AEP-Ohio (or the successor electric

distribution utility entity) and an AEP affiliate as needed to
supply generation services. A modified FAC mechanism will
continue after May 31, 2015, in connection with a
nonbypassable charge, if any, that is authorized for inclusion in
the GRR. (Stipulation at N.l.zn.)

14. The Signatory Parties propose the establish.ment of the

distribution investment rider (DIR) based on net capital
additions made post-2000 as adjusted for accumulated
depreciation. The associated carrying charge rate will include
components to recover property taxes, commercial activity tax

and income taxes, as well as a returr► on and a return of plant in

service for net distribution investments on Federal Energy
Regulatory Contimiss-ion (FERC) accounts 360-374. The
Stipulation provides that the return earned on distribution
plants will be based on the cost of debt of 5.34 percent, a cost of
preferred stock of 4.40 percent, and a return on common equity
of 10.50 percent utilizing a 47.06 percent debt, 0.19 percent
preferred stock, 'and 52.75 percent common equity capital
structure. The net capital additions included for recognition

under the DIR will reflect gross plant-in-service incurred post-
2000, adjusted for growth in accumulated depreciation. As
proposed, the DIR will be adjusted quarterly and audited on an
annual basis for prudency. The an.nual DIR revenues collected
will be capped at $86 million for 2012, $104 million for 2013,
and $124 million for 2014 through May 2015. (Stipulation at

[V.1.n.)

15. Continue the Enhanced Serv'ice Reliability Rider (ESR) as
proposed. (Stipulation at iV.1.o)

16. Establish the Storrn Damage Recovery mechanism (deferral
and liability accounting) with a baseline of $5 million per Staff s
testimony beginning with catEndar year 2011. (Stipulation at
1V.#.p.)

17. Approval of the Stipulation will result in the Cornmission's
approval of full legal corporate separation. This would result
. in the transmission and distribution assets of AEP-Ohio to be
held by the electric distribution utility (EDU), while the GRR
assets would rernain with the EDU. Upon approval of fuIl legal

-22-
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corporate separation, AEP-Ohio will provide notice to PJM that
it intends to participate in the Base Residual Auction for 2015-
2016. In addition, the Stipulation notes that generation-related
costs assoaiated with the corporate separation will not be
recoverable from customers. (Stipulation at IV.1.q.)

18. The Stipulation provides that AEP-Ohio wiIl use a competitive

bidding process (CBP) to meet its S5O obligation beginning

June 1, 2015 thsough May 31, 2016. The CBP calls for an initial

auction for the first 20 tranches of SSO ioad in 2013, the next 40

tranches in 2014, and the remainder of the SSO load no later

than 2015. The auction^earing prices shall be accepted by the
Comm.i.ssion urdess the Commission determines that one of the
conditions set forth in the Stipulation was not met. Details
relating to recovery of auction cleaaring prices through retail
rates, as well as other matters such as the inclusion of GRR
dedicated resources and procurement of renewables, are to be

addressed in the stakeholder process. (Stipulation at IV.l.r.)

19. The Companies agree to make changes relating to cornpetition
and interaction with CRES providers. AEP-C?hlo will add
capacity and transmission information to the master customer
list by or before January 1, 2012. The Companies will modify
tariff switching rules and notice provisions, including the
elimination of the 90-day notice requirement that certain
customers must give before they can enroll with a CRES

provider, the 12-month mirtmum stay requirements for
industrial or large commercial customers by June 1, 2015, as
well as the provision that residential and small commercial
customers that return in summer must stay untiS Apri315 of the
foliowing year. The Companies agree to discuss reducing the
$10 switching fee associated with enrollment with a CRES
provider. (Stipulation at IV.1.s.)

20. AEP-Ohio willcollaborate with Staff to achieve FERC approval
of the corporate separation and subsequent pool modification
and termination prior to the first scheduled auction. Should
FERC deny AEP-Ohio's application, then AEP-Ohio is relieved
of its obligation to conduct auctions as provided for in the
Stipulation. The Signatory Parties may file a motion to enforce
the Stipulation in this docket, if they believe AEP-Ohio caused
undue delay in the FERC proceedings. If the Comanission finds

-23-
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AEP-Ohio failed to -appropriately handle matters within its
control, AEP-Ohio shall conduct its auctions as provided for in
the Stipulation. (Stipulation at N.1.t)

21. The Companies shall provide funding for the Partnership With

Ohio (PWO) initiative of $3 nlillion annuallly for the benefit of
low-income customers during the term of the ESP, provided
AEP-Ohio's return on equity exceeds ten percent for the prior
calendar year. AEP-Ohio will coIIaborate with Staff

todetermine the uses of the PWO fund. (Stipulation at
IV.1.u.)12

22. The Companies wiIl provide funding for the Ohio Growth
Fund (OGF) initiative of $5 rnillion annually for the benefit of
econoanic development during the ESP term, provided AEP-
Ohio's return on equity exceeds 10 percent for the prior
calendar year, with funding not to be recoverable from
customers. Further, an initial conimitment of $50,000 annually
over the next three years will be given to AICUO to utilize
either for scholarships or alternative energy upgrades on its
college campuses. (Stipulation at IV.1.v.)

23. The Signatory Parties and Cornpanies will work to further
develop opportunities for customer-sited resources and
initiatives in exchange for incentive payments to the customers
or exemptions from certain cost recovery mechanisms. Ihe
Companies commit incentives for LED traffic signals and street
lighting to the cities of Grove City and Hiiliard to develop pilot
programs. The Companies comrnit to fund Grove City and
Hilliard an amount not to exceed $100,OW for each
municipality, pursuant to cost recovery that the Companies
shall include in its 2012-2014 portfolio plan. (Stipulation at

1V.1.w.)

24. AEP-Ohio shall commit to the acceleration of Ohio shale gas
development through fleet transformation and fuel
diversification. (Stipulation at N.2.a.)

-24-

12 While the Stipulation does not pmvide that this pro%rision shaIt not be recoverable from customers, the
Commission notes that the Companies testified that this provision comes from shareholder funding
(AEF-Ohio Presentatian Tr. at 54-53)_
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25. The capadty charge for CRES providers will be set at an
interim rate of $255 per megawatt-day (MW-day) effective
January 1, 2012, for all shopping above 21 percent of AEP-
Ohio's total retail load in 2012, 29 percent in 2013 until
securitization is completed, 31 percent for all or the remaining
portion of 2013, and 41 percent in 2014. The capacity charge
below the established percentages will be the PJM RPM-based
rate. After May 31, 2015, the state compensation mechanism
will expire and the capacity charge will be the PJM RPM-based
capacity rate. As of the date of the Stipulatlon, customers who
receive their generation service from a CRES provider shall
continue to be served under the RPM rate applicable for the
remainder of the contract term, including renewals. The load
of current CRES provider customers is included in the RPM set
asides during the term of this ESP. (Stipulation at rV.2.b,
Appendix C and Jt. Signatory Parties Ex. 2.)

26. AEP-Ohio agrees to pursue development of up to 350 MW of
customer-sited combined heat and power (CHP), waste energy
recovery (WER), and distributed generation resources in its
service territory, with costs to be recovered under an
appropriate rider. (Stipulation at IV.2.c.)

27. The Signatory Parties recommend that the Commission
approve the merger, with the closing to occur after
Comrnission approval of the Stipiilation by the end of 2011.
The Companies agree to maintain separate rate zones for
distribution rates until the issue is subsequently addressed by
the Commission in a separate proceeding. Effective January 1,
2012, CSP and OP transmission rates will be consolidated and
CSP and OP generation rates (including the FAC rates) will
also be consolidated. (Stipulation at IV.3.)

28. In Case Nos. 10-343-EL-ATA and 10-344-EL-ATA (Emergency
Curtailment Service Riders), the current ECS and PCS, as well
as the proposed ECS will be withdrawn, and AEP-0hio shall
permit retail customer partiripation in PJM demand response
programs. Any customer already receiving an incentive from
the applicable tariff rates, and is currently or would like to
participate in PJM programs must agree to commit to the EDU,
the peak demand response attributes that have deared in the

-25-
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PJM market, at no cost to the utility for the duration of the
arrangement. (Stipulation at IV.4.)

29. The Signatory Parties agree to the pool
termination/modificatiorE that will be filed with FERC. A pool
rnodification rider (PMR) will be established with an initial rate
of zero, and should the pool modification/termination's impact
on AEP-Ohio exceed $50 mil.lion prior to May 31, 2015, AEP-
Ohio may request cost recovery of the entire impact throughout
the ESP term by a separate RDR application. The Signatory
Parties reserve the right to challenge this recovery before the
Comrnission and FERC. (Stipulation at N.5.)

30. The Signatory Parties recommend the adoption of the Phase-In
Recovery Rider (PIlZR), a mechanism to recover accumulated
deferred fuel costs, including carrying costs, to be effective
with the first billing cycle of January 2012, as wetl as
securitization of the PIItR regulatory asset.' The Stipulation
includes a clause that, after securitization, should the
Commission or the Court issue a decision that impacts the
amount of PIRR regulatory assets, AEP-Ohio shall use a
mechaniscn to make the appropriate adjustment ordered by the
Convnission or the Court that prospectively adjusts rates
through a credit or charge. (Stipulation at TV.S.)

31. The Signatory Parties agree that the ESP package induded as
part of the Stipulation is more favorable in the aggregate than
the expected results under an MRO (Stipulation at N.7).

C. Standard of Review

-26-

Rule 4901-1-30, O.A.C., authorizes parties to Commission proceedings to enter into
Stipulations. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight. See, Consumers' Counsel a. Pub. Litil. Comm., 64 Ohio St.3d
123, at 175 (1992), citing Akron u. Pub. Utit. Comm., 55 Ohio St.2d 155 (1978). This concept is
particularly valid where the Stiputation is unopposed by any party and resolves almost all
of the issues presented in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a Stipulation has been
discussed in a number of prior Comrnission proceedings. See, e.g., Cincinnati Gas &

13 Althougti a signatory party to the 5tipuiation, Wal-Mart neitiier supports nor opposes this provision of
the Stipulation.
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Electric Co., Case No. 91-410-EL-AIR (April 14, 1994); Western Reserve Telephone Co., Case
No. 93-230-TP-ALT (March 30, 1994); Ohio Edison Co., Case No. 91-698-EL-FOR et al.
(December 30, 1993); Cleveland Electric Iiium. Co., Case No. 88-170-EL-AIR (January 30,

1989); Restatement of Accounts and Records (Zimrner Plant), Case No. 84-1187-EL-UNC
(November 26, 1985). The ultimate issue for our consideration is whether the agreement,
which embodies considerable time and effort by the Signatory Parties, is reasonable and
should be adopted. In considering the reasonableness of a Stipulation, the Commission
has used the following criteria:

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Comnnission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.

Energy Consumers of Ohio Power Co. v. Pub. Util. Comm., 68 Ohio St.3d 547 (1994) (citing
Consumers' Counsel, supra, at 126). The Court stated in that case that the Commission may
place substantial weight on the terms of a Stipulation, even though the Stipulation does
not bind the Commission (Id.).

In addition to taking into consideration the advancement of state policies set forth
in Section 4928.02, Revised Code, and determining the reasonableness of the Stipulation,

because the proposed Stipulation indudes the Companies' ESP 2 application, the
Co*_Rni+scion must determine whether the ESP is more favorable in the aggregate than
MRO, pursuant to Section 4928.143(C)(1), Revised Code. The Commission has thoroughly
reviewed the Stipulation, as weli as the issues raised by the Non-Sigrtatory parties, and we
believe that, with the modifications set forth herein, we have appropriately reached a
condusion advancing the public's interest.

III. IS THE PROPOSED ESP MORE FAVORABLE IN THE AGGREGATE AS
COMPA.RED TO THE RESULTS THAT WOULD OTHERWISE APPLY UNDER
SECTION 4928.142, REVISED CODE.

Section 4928.143(C)(1), Revised Code, provides that the Commission should
approve, or modify and approve, an applacation for an ESP if it finds that the ESP,
including its pricing and all other terms and conditions, including any deferrals and future
recovery of deferrals, is more favorable in the aggregate as compared to the expected
results that would otherwise apply under Section 4928.142, Revised Code (statutory test).
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The Signatory Parties contend that the proposed. FSP, inc.luding its pricing and all
other terms and conditions, is more favorable in the aggregate as compared to the
expected results under an MRO. According to the Signatory Parties, there are three
aspects to the ESP test, the first being price comparison. AEP-0hio witness Thomas
estimated the ESP impact as compared to a price of an MRO amounts to a0.71/MWH,
which AEP-Ohio witness Allen quantified as the proposed F5P being less favorable than
the results that would otherwise apply under the statutory test by $108 million for non-
shopping customers (Signatory Parties Br. at 137-38, citing to AEP-Ohio Ex. 4 and Ex. 5).

The Signatory Parties provide the second part of the test involves the evaluation of
other quantifiable non-price benefits that would result from the proposed ESP that are

unavailable under results that would othervr+ise apply as set forth in the statutory test. In
support of this part of the test, Mr. Allen's testimony provides that the discounted capacity
provided to CRES providers is an $856 million benefit, the reduced carrying cost rate for
the PIRR is a $104 million benefit, and the net present value of the PWO and OGF
initiatives is $27 million. Mr. Alien also befleves that the SEET ROE threshold is a
potential benefit, noting the last AEP-Ohio SEET threshold approved by the Commission
was 4.1 percent higher than the threshoid agreed to in the Stipulation (AEF-Ohio Ex. 4 at

18-20).

Third, the Signatory Parties explain that there are benefits of sigruficant value that
are not yet quantifiable. In support of the non-quantifiable benefits, the Signatory Parties

provide that the ESP creates an earlier transition to market than is otherwise possible, and
allows for the elimination of POLR charges. The Signatory Parties alsa assert that the
eommitment to pursue distribution revenue decoupling azid alternative customer-sited
generation resources are additional benefits. (Signatory Parties Br. at 145-147.)

FES counters that AEP-Ohio has failed to meet its burden of proving the proposed
FSP is more favorable in the aggregate as compared to the results that would otherwise
apply under Section 4928.142, Revised Code. In support of its assertion, FES points out
that every witness, induding AEP-Ohio witness Thomas and Staff witness Fortney, along
with the Non-Signatory Parties' witnesses, found the proposed ESP price is higher than
the projerted MRO price. PES further clainis that the Signatory Parties attempt to distort
the statutory test by ignoring certain terms of the proposed ESP. (FES Br. at 7-12.)

FES also believes that, although AEP-Ohio witness Thomas's ESP vs. MRO price
test correctly indicated that an MRO would cost less than the proposed ESP, it contai€Zs
several material flaws. Specifically, FES claims that she failed to include values for the
GRR, PMR, DIR, and NiTR, did not use AEP-Ohio's own estimates of fuel costs, and
assumed above market capacity prices, resulting in the competitive benchmark price being
overstated. In addition, FES c.laims that Staff witness Fortney incorrectly calculated the
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market price in his statutory price test by using the wrong comparable market rate. (ld. at

13-20).

FES also opines that the benefits that AEP-Ohio uses to support the proposed ESP
are non-existent. First, FES clauns that AEP-Ohio cannot use the fact that it agrees to
provide capacity to CRES providers at a significant discount as a benefit. FES states that
this is not a benefit, as AEP-Ohio has not shown that it would have ever been entitled to
use the origi:nal capacity charge as proposed in its application, and no Signatory Party,

including Staff, found the reduction from the original capacity price to be a benefit to the
proposed ESP (Id. at 43-45). FFS also asserts that the Mr. Allen's claim that the PIRR's
effect of lowering carrying costs is incorrectly calculated, as were the benefits associated
with the PWO and OGF. FES also believes that the transition to market cannot be

considered a benefit, as the Commission has the authority to waive any blending after two
years under an MRO option. Further, FES states that the benefits associated with AEP-

Ohio's investment in natural gas and solar generation are speculative, as there is no

guarantee they wiU ever happen. (id. at 80.)

IEU expresses similar concerns, stating that Ms. Thomas, as well as Mr. Fortney's
comparison analyses are flawed (IEU Br. at 21-29). In additiort, IEU and OCC/APJh1 claim
that the non-price benefits touted by the Signatory Parties either do not exist or are
speculative (OCC/APJN Br. at 34-35). Speeifically, OCC/APJN ciaim the Signatory
Parties' assertion that the removal of POLR charges from the ESP is a benefit is incorrect.
OCC/APJN explain that both the Court and the Commi.ssion found there was no
evidentiary support for the POLR charges (Id. at 37, citing to In re Application of Cotumbus
S. Power Co. (2011),128 Ohio St. 3d 512; Remand Order at 22-24).

Staff provides that the Non-Signatory Parties are incorrect in arguing that the
Stipulation is not more favorable in the aggregate than the MRO option. Staff notes that its
witness, Mr. Fortney, testified that while the Stipulation would fail on a strictly
quantitative basis, the Stipulation provides numerous benefits that are impossible to
quantify. Specifically, Mr. Fortney explains that the change in AEP-Ohio's business model
which would allow for a competitively bid SSO by 2015, as weA as the possibility of a new
generation plant in Ohio that operates on Ohio shale natural gas are tremendous benefits
of the proposed ESP. (Staff Br. at 19-24, Tr. Vol. X at 1714,1751-1752)

RESA asserts that the differences in methodologies and projected przces calculated
under the statutory test, even from Non-Signatory Parties' experts, demonstrate that the
pure numeric price analysis is too imprecise and uncertain to be conclusive. These
differences, RESA notes, are useful and informative, but, because of the vast differences, it
cannot be the sole deterntinative factor in this proceeding's outcome. Further, pursuant to
Section 4928.143(C)(1), Revised Code, the Commission should consider a number of

factors, both qualitative and quantitative, to determine in the aggregate whether the
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proposed ESP is more favorable than an MRO. Thus, RESA proclaims, that the Non-
Signatory Parties fail to understand that the statutory test requires the Commission to
weigh a number of factors, and thus it should not base its decision on a single strict
numeric test. (RESA Br. at 19-24.)

In response to criticisms by the Non-Signatory Parties, the Signatory Parties explain
that it is not necessary to include forecasted fuel charges in the price test, noting that
Section 4928.142(D), Revised Code, provides the option of adjusting 2011 prices for
changes in fuel and note that the Commission has not required forecasted data to be
reflected in the price test (Signatory Parties Br. at 148 citing to Opinion and Orders in Case
Nos. 08-917-EL-SSO et al. (AEP-Ohio SSO Case), and 08-920-EL-SSO (Duke Energy Ohio
SSO Case). The Signatory Parties argue that the Stipulation's capacity prices are
appropriate to use in the competitive benchmark price, as they represent a negotiated
price for capacity avaiiable to CRES providers and CBP bidders. Further, the Signatory
Parties explain that it is not necessary to include the 2015-2016 auction year in the price
test, as aU SSO generation in this period is being supplied through wholesale power
purchased through competitive markets. The Signatory Parties also believe it is not
necessary to include the GRR and PMR in the test, as both are placeholder mechanisms
that would be established with initial rates of zero. (Id. at 149-159.)

The Commission finds that, pursuant to Section 4928.143, Revised Code,
modifications must be made to the Stipulation for the proposed ESP to be more favorable
in the aggregate than the expected results that would occur under Section 4928.142,
Revised Code. In order to determine what modifications need to be made, we must first
analyze which FSP/MRO compari..5on to use as the foundation for our analysis. Witnesses
providing testimony on the statutory test include AEP-Ohio witnesses Thomas, Allen and
Hamrock, Staff witness Fortney, FES witnesses Lesser and Schnitzer, IEY3 witness Murray,
and OCC witness Duann.

We believe there are several material flaws in AEP-Ohio's testimony for
determining whether the proposed ESP meets the statutory test. First, we believe Ms.
Thomas erred by failing to ir}clude a cost for the GRR in her price comparison. As Staff
witness Fortney testified, it is reasonable to include an estimated charge for the GRR, as
AEP-Ohio has produced a revenue requirement for the Turning Point project, and AEP-
Ohio has claimed the Turning Point project as a benefit of the proposed. ESP (Tr. X at 1694-

1695).

Second, we find that A.EP-Ohio wrongly identified the removal of POLR charges as
non-quantifiable benefit, as this was mandated the Cornmission in the rernand proceeding.
Third, we believe the Signatory Parties and AQ'-ahio cannot claim the discounted
capacity price to CRES providers as a benefit. As Mr. Fortney appropriately stated in his
testinony, AEP-Ohio's requested capacity price in its application was never certain, and
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therefore, it cannot be considered as either a benefit or meaningful number for the
purposes of conducting the statutory test (Tr. X at 1707-1708).

Although we note the Non-Signatory Parties concerns that the PMR was not
induded in the price analysis, we believe it would have been speculative because there is
no esti;nate on what the potential PMR costs cou4d be (Tr. V at 67$-679). We also agree
with the Signatory Parties in their assertion that forecasted fuel costs do not need to be
induded in the price test based on Section 4928.143(13), Revised Code, as weIl as
Commission precedent in the ESP 1 case and Duke Energy SSO Case (In Re AEP Ohio, Case
Nos. 08-917 and 08-918-EL.-SSO, Staff Ex. IA, and Opinion and Order, at 71-72; In Re Duke

Energy Ohio, Case No. 08-920-EL-SSO, Opinion and Order, at 11-13 and Attachment 2).
Regarding the MTR, while Ms. Thomas did not include it in her cost analysis, AEP-Ohio
appropriately recognized it as a cost when considering other non-price benefits from the
proposed ESP (AEP-Ohio Ex. 4 at 18). Further, we note that the Non-Signatory Parties
concems about the DIR not being present in the price analysis are unwarranted, because
AEP-Ohio would otherwise be entided to seek an increase in distribution rates pursuant to
Section 4909.19, Revised Code.

As Staff witness Fortney testified in this proceeding, due to the elimination of POLR
charges out of the current generation rate as a result of the remand proceeding, the
numeric price analysis changed in the statutory test (Tr. X at 1695-1697). As a result, Mr.
Fortney explained that an MRO was more favorable than the proposed ESP by
approximately $276 rnillion (Id.). While many Signatory Parties correctly point out that the
numeric price test is only a factor and should not be the sole consideration pursuant to
Section 4928.142, Revised Code, the fact that there is a gap of over $325 rnillion between
the proposed ESP and MRO is significant enough that we believe it is necessary to make
modifications to the proposed FSP.

The Stipulation provides that the proposed ESP includes automatic annuaf
adjustments to the bypassable base generation rate to achieve average rates of

$0.0245/kH1h in January 2012, $0.0257/kWh in January 2013, and $0.0272/kWh in January
2014, to be in effect through May 31, 2015 (Stipulation at IV.1.f). Based on W. Fortrney's
testimony in the record and in looking to Mr. Fortney's statutory test Attachment A, it is
apparent that the base generation rates are a significant factor in the MRO being more
favorable than the proposed ESP in the numeric price test (Staff Ex. 4).

The Commission finds that we must modify the Stipulation to adjust the proposed
automatic base generation rate increases in order for the proposed ESP to meet the
statutory provisions of Section 4928.143, Revised Code. While FES correctly points out
that the market price errors in Mr. Fortney's test reflect the proposed ESP being less
favorable by approximately $325 million as oppc+sed to $276 million, we note that FES's
Table 3 reflects that in the June 2014 to May 2015 period, the proposed ESP is actually
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more favorable than results that would otherwise apply under the statutory test (FES Br. at
19). Using the values established by Mr. Fortney in the record in this proceeding, and
noting FES's corrections, if we reduce the proposed increase in base generation rates by
half to achieve annual average annual rates of $0.0227/kWh in January 2012, $0.4233/kWh
in January 2013, and to $0.0241 for January 2014, the proposed ESP will be more favorable
than the MRO by $42,453,616. Accordingly, with these modifications to the base

generation rate adjustments, we find that the proposed ESP is quantitatively better than
the results that would otherwise apply under Section 4928.142, Revised Code. However,
as RESA correctly pointed out in their brief, we are required, pursuant to Section
4928.143(C)(1), to consider other factors, including qualitative factors, as the pure numeric

test should not be conclusive of our analysis.

As we previously stated, the Commission agrees with the Non-Signatory Parties
that the removal of POLR charges and the discounted capacity rate-cannot be considered
benefits of the Stipulatiori s proposed ESP. However, the Comrmission finds that Staff,
along with the Signatory Parties and AEP-Ohio, are correct in their assertions that the ESP,
as proposed, creates an earlier transition to market than is otherwise possible. The record
demonstrates that the redesign of AEP-Ohio's corporate structure will be smoother if steps
are taken prior to the transition to a competitively bid 5S0. Further, the MR6 and Turning
Point projects contribute the diversity of supply as is consistent with Section 4928.02,
Revised Code, and allow the Commission to determine the need for construction of
additional generation faalities in the event needed capacity additions are not developed
by the market. In addition, the PWO and OGF initiatives are significant benefits that

should be included when considering this proposed ESP in the aggregate. Further, oux
modification to remove the contingency relating to AEP-Ohio's ten percent on equity, as
described below, removes any doubt that these initiatives will occur. P1iVO and OGF, are

significant benefits that should be induded when considering this proposed ESP in the
aggregate. These benefits, coupled with the additional modifications to the Stipulation
discussed below and with the fact that the quantitative analysis now favors the proposed
ESP by over $35 million, ensure that, in the aggregate, the proposed ESP is more favorable
than the results that would otherwise apply under Section 4928.142, Revised Code.

N. STIPULATION THREE PRQNG TEST

A. Is the Stipulation the Result of Serious Bargainiatg Among CQable,
Knowledge Parties?

The first prong of the Commission's test in evalt:ating the reasonableness of a
Stipulation requires an analysis of whether the settlement is a product of serious
bargaining among capable, knowledgeable parties. There is disagreement among the
Signatory Parties and Non-Signatory Parties as to whether the first prong was met.
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The Signatory Parties provide that the Stipulation is the result of an extensive
process involving experienced parties with diverse interests ranging from "industrial,
commercial, and residential customers, to competitive generation suppliers, CRES
providers, municipalities, alternative and advanced energy providers, curtaiiinent service
providers, and environmental groups," (Signatory Parties Br. at 19). The Signatory Parties
explain that the discovery process enabled parties to gather extensive information about
issues relating to the cases in this matter, noting that AEP-Ohio responded to over 2,187
requests for discovery (Id. at 20). The SignAtory Parties provide that the creation of the
Stipulation was the result of a process that was transparent and included representatives
from all intervening stakeholciers (Exelon Ex. 1 at 2). In addition, parties met five times
throughout the month of August to resolve disputes among parties, with Staff conducting
meetings several times with intervening parties without the Cornpanies present, to
facilitate the negotiation process (AEP--0hio Ex. 8 at 8-9). Staff notes that the Signatory
Parties have an extensive history of participating in matters before the Commission (Staff
Ex. 4 at 2). Further, when emphasizing the seriousness of the bargaining that occurred
among parties, Mr. Fortney explained that it was also very lengthy and extensive (Id.).

Following the August 30, 2011, joint motion for continuance, the Signatory Parties
maintain that OCC, IEU, and FE'S were in opposition to the motion, and chose to stop
participating in settlement . negotiations. These parties established a joint defense

agreement following the motion, while the resulting Signatory Parties continued to meet
and circulate draft proposals untii the Stipulation was filed on Septernber 7, 2011 (AEP-
Ohio Ex. 8 at 8-10, Tr. VII at 1284). AEP-Ohio also maintains that it continued to reach out
to all parties even after some of the Non-Signatory Parties chose not to participate in
settlement negotiations (Signatory Parties Br. at 22, citing to AEP--0hio Ex. 8 at 9-10, Tr. VI
at 941-942). Further, the Companies assert that prior to the Stipulation being finalized, a
draft of the Stipulation was sent to all parties, including those who entered into a joint
defense agreement, and solidted all parties to provide input (Id. at 22).

OCC disputes that all of the Signatory Parties were latowledgeable about the
contents of the Stipulation. As an example, OCC notes that Signatory Party Grove City,
did not perform an independent analysis but rather relied on analysis provided by other
parties (Tr. IV at 508-512). OCC also points to Exelon's use of financial analysts to
formulate its opinion on the Stipulation (Exelon Ex. 1 at 7, Tr. VI at 1016-1034). OCC
opines that these examples indicate that not all parties were knowledgeable to the effects
of the Stipulation, but rather were focused on their own parochial interests (OCC Br. at 22-
24).

IEU raises similar concerns, noting that multiple Signatory Parties did not perform
an independent analysis on whether the proposed ESP was more favorable in the
aggregate than what would otherwise apply under the statutory test (IEU Ex. 9A at 6r7).
In addition, IEU states soune of the parties were not knowledgeable on alI parts of the
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Stipulation as evidenced by several parties having differing interpretations on key
provisions, such as the pool modification or termination rider (Tr. N at 492-494, 554, Tr. V
at 708, Tr. IX at 1639). lEU also argues that some of the Signatory Parties committed to
provisions in the Stipulation without any knowledge of the provisions (IEU Ex.14).

FES states that the first prong cannot be met because the Stipulation was the result
of exclusionary settlement discussions, and the Signatory Parties conducted littie ana.lysis
of the actual terms of the Stipulation. FES witness Banks asserts that it, along with OCC
and OPAE, were excluded from settlement negotiations after August 30, 7A11 (FFS Br. at
139-140, citing to FES Ex. 1 at 57-59, FES Reply Br. at 70-71). FES maintains that its

exclusion from negotiations is significant because while some CRES providers support the
Stipulation, FES is the only CRES provider currently active in AEP-Ohio's service territory
(Id.). FES maintains that this is the type of situation that the Supreme Court was
concerned with in Time Warner AxS v. Pub. LItiI. Comm., 75 Ohio St.3d 229, 233 fn.2 (1996),
in which the Court expressed concerns about the Commission adopting a partial
Stipulation arising from exclusionary settlement meetings in which an entire customer
class was excluded. FFS contends that a similar situation arose in the creation of the
partial Stipulation in this matter, because while the Signatory Parties contained CRES
providers, none of their interests are comparable to FES's interests (FES Ex. I at 57-59).

The Signatory Parties counter that all parties, induding FES, were kept engaged in
the settlement pr4cess, even after they stopped partic7pating in negotiations (Signatory
Parties Br. at 24-25). Further, in response to IEiJ's argument that each signatory party
focused on its own-area of self-interest, Exelon notes that "the fact that each of the various
settling parties focused on and fought for the particular items about which it was most
knowledgeable and in which it was most interested, makes the overall settlement better,
not worse, as it assures that detailed attention and consideration were given to al1

pertinent issues," (Exelon Br. at 5, citing Exelon Ex. l at 1-2, Staff Ex_ 4 at 2).

The Commission finds assertions that the Stipulation was not the result of serious
baazgaining among capable, knowledgeable parties, to be unpersuasive. The Signatory
Parties are represented by experienced counsel, who have appeared before the
Commission in many cases. Further, the Signatory Parties represent a diversity of
interests including the Companies, CRES providers, industrial and commercial customers,
and Staff. While certain parties to the Stipulation are more experienced on certain
provisions and subject matters within the Stipulation, this does not indicate that parties
were not capable or knowledgeable on the Stipulation. It is inevitable that when multiple
diverse parties with differing interests and objectives come together to bargain and
negotiate a Stipulation such as the one proposed in this proceeding, various settling
parties may have more background knowledge and experience in particldar parts of the
Stipulation than others. We agree with the assertion that this is a benefit to the negotiation
process, as. it allows for detailed analysis on the individual provisions within the
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Stipulation by those parties who are experts on it, while allowing parties who may not be
as familiar with a certain subject matters to provide new insights, raise questions, and
challenge the product as it evolves. Thus, it appears insincere for some parties to prociaim
that there were not diverse enough interests involved in the negotiation process, but then
in turn state that the Stipulation should not be adopted because not all of the parties were
knowledgeable on every specific aspect of the Stipulation.

Further, there is sufficient evidence in the record to support that the Stipulation is
the product of serious bargaining. Numerous meetings were held throughout the month
of August by both Signatory and Non-Signatory Parties, and additional discussions were
conducted by Staff without the Companies present. In addition, the record supports that
these discussions were open and transparent, and the settlemertt dialogue remained open
even after some parties determined that the likely result would not be in their best

interests.

With respect to the concerns raised by FES, the Comrnission believes there is
hisuFficient evidence to determine that FES was actually excluded from settlement

discussions or that the concerns the Court had in Time Warner are appticable here. FES's

claim that other parties, including OCC and OPAE, were excluded from settlement
negotiations, is inaccurate and misleading. In their initial briefl4, the Customer Parties
acknowledge that "...it became apparent to several intervenors, including Customer
Parties, that the proposed settlement would not result in an acceptable resolution...These
intervenors expressed their desire to no longer participate in the negotiations at various
stages of the process," (OCC/APJN Br. at 3). Such misleading statements undermine
FES's Qedibility in presenting its arguments on a!1 issues in this proceeding rather than

just this issue.

The Court's language in Time Warner is inapplicable tv this proceeding. The fact

that other CRES providers were actively engaged in this proceeding provides ample
support CRES providers as a group were not exduded from the negotiations that led to
the Stipulation. Further, while FES may feet their interests are significant in comparison to
the multiple CRES providers that signed the Stipulation, FES has not demonstrated that its

interests are unique from other CRES providers.

Accordingly, the Commission finds that the Stipulation appears to be the product of
serious bargaining among capable, knowledgeable parties and meets the first prong of our
test for considering the Stipulation.

14 The Initial Brief filed by Customer Parties un November 10, 2011, was priur to OPAE's motion to
withdraw from tttis proceeding.
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B. Does the Stipulation Violate Any Important RegzilatorKPractices or
Principle?

1. Market Transition Rider

-36-

The Comrnission finds that the Sigrutory Parties provide sufficient support for the

MTR, however, we believe a modification is necessary. The Signatory Parties state the
MTR's rate design will facilitate the transition from the Companies' current generation
rates to the market-based SSO generation service rates by licniting the first, second, and
third year changes in rates in a uniform manner to all customer clas,ses, ultimately

accomplishing 50 percent of the transition from current to market-based rates (AEP Ex. 2
at 9). The Signatory Parties also note that the interruptible credit reflects the Companies'

efforts to restructure its interruptible service offering to aid in the transition to the
Companies' participation in the competitive bid process (Id. at 6). Further, AEP-Ohio
witness Roush claims that the MTR will actually result in a reduction in rates when

compared to the change in rates before the MTR (AEP-Ohio Ex. 22 at Ex. BMR-R4). The
Signatory Parties believe that, rather than waiting until the market transition in June 2015,
which could subject customers to abrupt rate changes, the Iv1TR design provides a
reasonable glide path, and is reasonable based on both cost and market relationships

(Signatory Parties Br. at 40).

The Signatory Parties assert that the MTR is designed to create stability for
commercial and industria! customers, as is appropriate under Section 4928.143(B)(2)(d),
Revised Code (OEG Ex. at 7-9). AEP-0hio witness Roush maintains that this certainty is
essential to commercial and industrial customers, as it .will keep pricing consistent during
the transition towards the deregulation of generation service pricing (AEP-Ohio Ex. 2 at 9).
Further, OEG witness Baron proclaims that the stability in pricin.g for these customer
dasses will encourage economic developrnent in these industries (OEG Ex. at 7-9). The
Signatory Parties explain that the MTR will actually result in a reduction in rates when
compared to the change in rates before the MTR, by u.niformly transitioning any above or
below average charges (AEP-Ohio Ex. 22 at Ex. DMR-R4). Further, Mr. Roush explains
that GS-1 and GS-2 customer schools taking service under the standard service offer are
not subject to the MTR and that such schools, as well as other GS-2 customers, may be

eligible for shopping credits of S10/MWh (AEP-Ohio Ex. 2 at 11-12). Mr. Roush explained
that the exemption from the MTR will reduce schools' rates (Tr. I at 95).

Regarding the LFP, the Signatory Parties maintain that the Companies have
authorization to implement the provision pursuant to Section 4928.143(B)(2), Revised
Code, and the results of the LFP are consistent with state policy by allowing for rate
certainty for retail electric service (Signatory Parties Br. at 41). The Signatory Parties clairn
the stability created by the LFP also promotes state economic development (OEG Ex. 1 at
6-7). Mr. Baron points out that, as AEP-0hio does not earn any profit from the LFP, it is
appropriate for it to be nonbypassable, and it will not effect residential customers." (Id.)
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The Signatory Parties also note that the LFP is not discriminatory towards Ormet, as
Ormet has historically been treated differently than other AEP-Ohio customers, and thus,
it is not discriminatory to continue to do so in this case (OEG Ex. 1 at 7-8). Further, Mr.
Baron notes because Ormet's peak demand is 530 MW and its load factor is typically
around 98 percent, to apply the LFP to Ormet would significantly skew results and result
in a significant rate increase to every other GS-2, GS-3, and GS-4 customer in Ohio (Id.).

IEU asserts that the MTR design, which lowers rates for customers more likely to
shop and raises rates for those less likely to shop, is an attempt by AEP-Ohio to restrict
customer choice and limit competition (IEU Br. at 31 citing to FES Ex. 2 at 39 and Tr. I11 at
532-39). FES believes this is unreasanable in that it subsidizes customer classes in an

unfair manner (FES Ex. 42-44). Specifically, FES witness Lesser explains that the school
shopping provision of the MTR creates an incentive for customers that may be less
profitable to the Companies to switch to CRES providers, allowing AEP-Ohio to focus on
its more profitable customers. This incentive, FES argues, is anti-competitive, and forces
one set of ratepayers to subsidize shopping by another set of ratepayers (Id. at 43-44). FES
witness Banks argues that the shopping credit for GS-2 customers and GS-1 and GS-2
schools of $10/MWh for the first 1,(300,000 MWh, may potential.ly harm customers who
would be eligible for the credit, but may never receive it because it is capped at 1,000,000
MWh of usage per calendar year (FES Ex. I at 19-20). Mr. Banks states that this limit may
also dicrrhmirate against any new customers to AEP-Ohio's territory (Id).

Ormet argues that the LFP is discriminatory, explaining the rate structure of the
LFP deliberately exclude Ormet from its benefits. The LFP, Ormet asserts, would leave
Ormet as the only GS-3 or GS-4 customer to pay a rate that other parties consider to be
unjust and unreasonable to high load factor customers (Tr. V at 648-649, Orrnet Exs_ 4, 5,
and 13). Ormet points out that if the LfiP is approved, it would be required to subsidize
other customers, including competitors, at a cost of $17 million per year (Ormet Ex. 7, Tr.1
at 125). Ormet cites to two Court cases, which provide that for there to be an inequality in
rates, the difference must be based upon an actual di.fferences in furnishing services to a
customer, and the reasonableness must be determined from evidence within the
Com3nission's record. (Ormet Br. at 9 citing to 388 N.E.2d, 739, 742, Ohio 1979, and 592
N.E.2d 1370, 1373, Ohio 1992). In addition, Ormet states that under Section 4905.33,
Revised Code, a utility is forbidden from charging different rates to like customers (Ormet
Br. at 8). Ormet believes that the record indicates that the Signatory Parties have not
provided a reasonable justification for the discriminatory treatment. Further, Ormet
stresses that the L.FP underaiines the current reasonable arrangement the Coiizmiwion
approved in Case No. 09-919-EL-AEC (Ormet Unique Arrangement Case).

The Comutission finds that the proposed MTR is consistent with state policy by
providing rate certainty and stability to AEP-Ohio customers while AEP-Ohio transitions

Appx. 000113



11-34&FL-SSO, et al. -38-

its rate structure. The Commission believes that rate stability is an essential tool in order
to promote economic development and ensure business retention in Ohio and the I1M
ensures that customers will not face any uncertainty or abrupt changes through June 2015.
However, we believe a modification to the Stipulation is necessary. The record indicates
the shopping credit for GS-1 and GS-2 schools who are currently shopping and GS-2
customers that switch, is too small and has the potential to exclude many eligible
customers with the 1,000,000 annual MWh limit. This may slow economic development
by excluding new customers who move into AEP-Ohio's service territory but are capped
out. Accordingly, the Commission finds that the customer credit shouid be modified to
$14/IviWh for the first 2,000,000 MWh of usage per calendar year, with any unused MWh
to carry over to the next calendar year. We also note that the increased shopping credit
will serve to mitigate the increase to the rates of the GS-2 customers.

In addition, the Commission finds the LFP does not violate any regulatory principle
or practice. Pursuant to Section 4928.143, Revised Code, EDUs may create provisions to
promote economic development and provide rate stability to high load customers. The
record sufficiently establishes that the proposed 250 MW peak threshold was created to
ensure that rates would be stable enough to retain existing high load customers and
promote economic development, without creating a dramatic provision that would
actually lead to a rate increase for AEP-0hio's industrial and commercial customers. The
LFP, as proposed in the Stipulation, appropriately strikes such balance.

The Coanmissiorz finds Ormet's arguments to be without merit. While it is true that
Ormet is not eligible to receive the LFP, the provision is not discriminatory towards
Ormet, as Ormet's rates are set pursuant to its Unique Arrangement Case, not AEP-Ohio's
SSO rates that other high load industrial and commercial customers fall under.
Accordingly, as Ormet has its own unique arrangement plan which runs through the
entire term of the proposed ESP, it is disingenuous for Ormet to proclaim it is being
treated differently from similarly situated customers when there are no similarly situated
custon-ters. Further, as a result of Ormet's Unique Arrangement Case, Ormet is already a
beneficiary of the rate stability benefits the LFP is designed to create. Therefore, the
Cornm.ission finds that the I1+fTR provision of the Stipulation, induding the LFP contained
within the MTR, does not violate any important regulatory principle or practice.

2. Generation Resource Rider

AEP-0hio witness AIIen explains that the inclusion of the GRR in the Stipulation
will provide AEP-Ohio with a placeholder mechanisrn to recover, if necessary, for costs
associated with either the Turning Point solar project and the MR 6 shale gas project (AEP-
Ohio Ex. 4 at 4-5). The Signatory Parties state that Sections 4928.143(B)(2)(b) and (c),
Revised Code, make it permissible for the Corrtnli.ssion to estabiish the GRR with an initial
rate of zero, and it will only change if the Commission later approves a project-specific
charge in a separate proceeding. The Signatory Parties reiterate that aIl of the parties to
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the Stipulation w-il.l reserve the right to oppose or support the estabIishment of any charge
to be included in the GRR, and the costs would uitirnately be subject to Commission
review and approval under Section 4928.143(B)(2)(b) and (c), Revised Code (Signatory
Parties Br. at 51, OEG Ex. 1 at 12-13). The Signatory Parties note that the rejection of the
GRR would preclude the Commission from later deciding on the MR 6 shale gas project or
Turning Point solar project (Id. at 52).

FES asserts that AEP-Ohio has failed to provide evidence to establish that costs
associated with MR 6 and Turning Point meet the requirements in Section
4928.143(B)(2)(b) or (c), Revised Code (FES Ex. 2 at 45-46). FES opines that the approval of
a placeholder rider like GRR would "cast a doud of uncertainty over competitive
markets." (Id. at 55). Accordingly, FES believes that based on the record, the GRR cannot
be approved. Similarly, lEU asserts that the Companies have made no attempt to justify
the GRR, but simply noted that the recovery under the rider is subject to future
Commission proceedings (IEU Br. at 47 citing Tr. IV at 598).

Upon review of the record, we agree with the Signatory Parties that the language of
Section 4928.143(B)(2), Revised Code, allows for a reasonable allowance for construction of
an electric generating facility, and the establishment of a nonbypassable surcharge for the
life of an electric generation facility. The Comavssion also notes that in order to consider
the Turning Point and/or MR 6 projects we need to approve the placeholder mer.hanism
pursuant to Section 492$.143, Revised Code. However, the Commi4gion explicitly notes
that in permitting the creation of the GRR, it is not authorizing the recovery of any costs
for the Companies but is allowing for the establishment of a placeholder mechanism, and,
as the Signatory Parties correctly assert in the Stipulation and in their brief, any recovery
under the GRR must be authorized by the Commission. The Commission cannot and will
not approve any recovery unless the Companies meet their burden set forth in Section
4928.143(B)(2), Revised Code, nor are any of the Signatory Parties obligated to take a
position in support or opposition to any potential nonbypassable charges by sponsoring
the Stipulation. The concerns expressed by FES and IEU are premature and will be
addressed in a subsequent hearing if and when the Cornpanies request a charge through
the GRR. Accordingly, the Commission finds the establishment of the placeholder
mechanism, GRR, does not violate any important regulatory principles or practices.

We are not persuaded by claims that the GRR casts a cloud of uncertainty over
competitive markets in Ohio. Although we will first look to the market to build needed
capacity, the proposed GRR provides a lifeline in the event that market-based solutions do
not emerge for this state's generation needs. While Section 4928.143(b)(2), Revised Code,
provides the Commission with authority to order construction of new generation facilities
in Ohio, such new generation or capacity projects will only be authorized when generation
needs cannot be met through the competitive market. Therefore, generation projects
under the GRR, or any other surcharge authorized by Section 4928.143(b)(2), Revised
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Code, must be based upon a demonstration of need under the integrated resource
planning process and be narrowly tailored to advance the policy provisions contained in
Section 4928.02, Revised Code, or the statutory mandates contained in Section 4928.64,

Revised Code.

For example, with respect to Turning Point, AEP-0hio will have the opportunity in
subsequent proceedings to demori.strate that the Turning Point project is necessary to
comply with the solar renewable energy resource provisions contained in Section 4928.64,
Revised Code, and that sufficient solar energy resources are not available through
competitive markets. The Commission notes that we have previously determined that
solar energy resources have not been available through competitive markets in sufficient
quantities in Ohio to comply with the statutory mandates. In re Ohio Edison Company, The

Cleveland Electric Ilfuminating Company and The Toledo Edison Company , Case No. 11-2479-

EL-ACP, Finding and Order (August 3, 2011) (granting force majeure determination for in-

state solar energy resource requirement for 2010); In re First£nergy Solutions Cvtp., Case

No.10-467-EL-ACP, Finding and Order (February 23, 2011) (granting force majeure

determination for in-state solar energy resource requirement for 2009). Regarding the
proposed MR6 facility, AEP-Ohio will need to dernonstrate, in subsequent proceedings,
that the proposed facility is necessary to meet policy directives contained in Section
4928.02, Revised Code, such as maintaining adequate, reliable, efficient, and reasonably-
priced retail generation service and ensuring the diversity of supply, and that the policy
mandates cannot be met through rnarket-based solutions.

Finally, the concerns expressed by FES and IEU are premature and will be
addressed in a subsequent proceeding if and when the Companies request a charge
through the GRR. Accordingly, the Commission finds the establishment of the
placeholder mechanism, GR.R, does not violate any important regulatory principles or

practices.

3. Base Generation Rates

The Signatory Parties support the proposed fixed base generation rates during the
pre-auction term of the proposed ESP. In support of the base generation rates, AEP-Ohio
witness Hamrock testifies that the implementation of a fixed base generation rate will shift
the risk from customers to the ComparLies. Mr. Hamrock opines that the plan wiu allow
for rate stability and predictability for customers, noting there are no variable rate
mechanisms (AEP-Ohio Ex. 8 at 14). Further, Mr. Hamrock explains that AEP-Ohio's
significant environmental compliance investments will not be associated with a rider
designed to track those investments (Id.). In addition, Mr. Hamrock notes that AEP-Ohio
will not have a nonbypassable rider for the recovery of plant closure costs. The Signatory
Parties also point out that the establishment of fixed base generation rates is consistent
with the state poiicy goals in Section 4928.02, Revised Code.
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The Signatory Parties provide that the proposed base generation rates were
established by determining the market-based price relationship for customer usage, and
then total generation rates were subsequently designed to produce prices consistent with
the Stipulation. In Mr. Roush's testimony, he asserts that the base generation prices in the
Stipulation rationalize the rate relationships "based upon the manner in which the market
would price such loads..." Further, Mr. Roush explains that the proposed generation rates
not only allow for transition into market-designed rates, but also eliminate historical cross-
subsidization among tariff classes (AEP-Ohio Ex. 2 at 4-6, 8-9, Tr. XQII at 2308).

In support of the base generation rates, the Companies compare the proposed base
generation rates to FirstEnergy's generation service rates. Mr. Roush asserts that the
proposed generation rates in the Stipulation are much more closely aligned with
FirstEnergy's market based pricing rates than are AEP-Ohio's rates before the Stipulation.
As the Stipulation will result in a competitive bid process being used to determine SSO
rates in June 2015, the Companies emphasize the importance of adjusting its generation
rates to create an efficient transition to market based pricing (AEP-Ohio Ex. 22 at 3).

IEU asserts there is no justification for the proposed base generation rate increases.
In support of its assertion, [EU daims there is no cost basis for the increase, rather, the only
justification the Signatory Parties provide is that the proposed generation rates would be
similar to market rates. Further, IEU states that the Companies have made no efforts to
establish a cost basis for an increase in rates and revenues, thus failing to show the rates
are reasonably priced (IEU Br. at 35-37, citing Tr. I at 113-114).

(DCC/AP)N provide that the Signatory Parties have not met their burden of
showing the proposed generation rates are reasonable, but rather have only shown that
the proposed base generation rates in the Stipulation are lower than what was proposed in
the original application (OCC/APXN Br. at 39, citing Grove City F)L 1 at 2, OHA Ex. I at 2).
In addition, OCC/APJN provide that not only are the rates unjustified, but they harm
residential customers in that they increase rates for CSP customers by 5.68 percent for
winter usage and 7.89 percent for summer usage, based on 1,000 kWh of usage per month,
by 9.23 percent for OP customers tOCC/APJN Br. at 25 citing to Tr. I at 59-613.

FES witness Lesser argues that the base generation rates proposed by the Signatory
Parties are an attempt to forerlose market competition by reducing allocated costs to large
comanercial and industrial customers who are more likely to switch to a CRES supplier,
and increasing costs to residential customers who are less likely to switch (FES Ex. 2 at 39-
40). While AEP-Ohio claims the proposed generation rates are market based, FES believes
the proposed generation rates do not represent actual market prices (FES Br. at 114).

The Commission finds the proposed fixed base generation rates, as we modified in
accordance with s-tatutory requirements contained in Section 4928.143, Revised Code, by
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cutting the proposed revenue increases in half to reflect annual average annual rates of
$0.0227/kWh in January 2012, $0.0233/kWh in January 2013, and to $0.0241 for January
2014 are reasonable and do not violate any important regulatory principle or practice. The
Commission has the authority to approve these modified automatic rate changes pursuant
Section 4928.143(B)(2)(e), Revised Code, and believes the record demonstrates the
automatic base generation rate increases are reasonable. The Non-Signatory Parties'
arguments that the base generation increases lack justification are meritless, as there is not
a statutory requirement nor is there a Commission mandate to require that the Companies
conduct a cost of service study.

Furthermore, the automatic increases replace the provisions of the EICRR and are
fully bypassable, which should promote competition in conformance with the state's
policies set forth in Section 4928.02, Revised Code. We believe the proposed base
generation rate increases will also ensure rate stability and certainty for customers
throughout the transition period. In addition, OCC's concerns about harm to residential
customers are meritless, as the Commission has reduced the automatic rate increases in the
Stipulation half in order to meet the statutory requirements within Section 4928.143,
Revised Code. Accordingly, based on our modifications to the base generation rates, as
well as the elimination of historical subsidies and provisions of the EICRR, we find this
section does not violate any important regulatory, princaaple or practice.

4. Timber Road

The Signatory Parties provide that AEP--0hio conducted a diligent and thorough
RFP process to competitively bid and secure additional renewable resources. Due to AEP-
Ohio's need for in-state renewables, AEP-Ohio witness Simmons explains that the
Comparties only considered bids for Ohio sited projects, and ultimately selected the
proposal from Paulding, for its Timber Road wind farm. Specifically, AEP-Ohio witness
Simmons explains that the REPA will supply a 99 MW portion of Tinnber Road's attributes
for 20 years. AEP-Ohio witness Sinunons testified that the REPA is necessary in order for
the Companies to meet their increasing renewable energy benchmarks (AEP-Ohio Ex. 1 at
9-13).

The 20-year agreement, according the Signatory Parties, secures Iong-term
financing; reduces up front costs, and allows for price certainty (Id.). While Paulding
witness Irvin notes that the project is capital intensive, the fact that there are no fuel costs
equates to no significant cost variables creating long-term risk for customers (Paulding Ex.
I at 5). The Signatory Parties believe that its RFP process and 20-year term, as well as
furtherng the Companies' compliance with the renewable energy benchmarks, represents
that the costs incurred are prudent (AEP-Ohio Br. at 61).

IEU asserts that the approval of up-front of costs associated with Timber Road
violates Rule 4901-1-35-09(C), O.A.C., which requires that the Companies conduct an

Appx. 000118



11-346-EL-SSO,et al. -43-

annual review deznonstrating the costs are prudently incurred. IEU claims that, as the rule
requires an annual review, the Signatory Parties are essentially asking for a suspension of
the rule without providing any support for such action (Id.). Thus, IEU believes
Comuussion approval of this provision would be unreasonable and unlawful. (IEU Br. at
65.)

The Commission finds that the Timber Road REPA does not violate any regulatory
principle or practice by alllowing for approval of a long-term agreemern. IEU-Qhio's claim
that the long-term agreement be subject to annual prudence reviews is impractical and
misapplies Rule 4901-35-09(C), Q.A.C. Further, we find that this long-term agreement
promotes diversity of supply, as is consistent with state policies set forth in Section
4928.02, Revised Code. Accordingly, the Commission finds that the Timber Road REPA
does not violate any regulatory principle or practice.

5. Distribution investment Rider

In support of the DIR, the Signatory Parties offer that an ESP may include charges
relating to carrying costs, pursuant to Section 4928.143(B)(2)(d), Revised Code, which the
Commission recognized in the Entry on Remand, for environrnental carrying costs.13 The
Signatory Parties state that the DIR wiIl enable AEP--0hio to target infrastructure
investment to improve reliability for customers (AEP-Ohio Ex. 19 at 3-4). In addition, the
Signatory Parties contend that after the Comu,,,salon examines an electric utility's
reliability to ensure that the electric utility's customers and service expectations are
aligned, an ESP may indude cost recovery and a reasonable return on distribution
infrastructure modernization, pursuant to Section 4928.143(B)(2)(h), Revised Code.

Witnesses for FEU and OCC testified that neither the Companies nor Staff examined
the reliability of AEP-0hio's distribution system as a part of the ESP 2 proceeding. IEU

and CCC also claim the record lacks support that the alignment of the service expectations
of A£P-0hio's customers and the electric utility are sufficient to meet the requirements of
Section 4928.143(B)(2)(h), Revised Code. (OCC Ex. 1 at 31, lEU Ex. $ at 7, IEU Ex. 9A at 22.)

On rebuttal, AEP-Ohio and Staff offered testimony that the reliability of the
Companies are under constant review by Staff through performance standards and
compliance filings (AEP-Ohio Ex. 19 at 3, Staff Ex. 5 at 4). The Signatory Parties emphasize
that the Commission is statutorily required to exam.'rne the utility's reliability. AEP-Ohio
claims aging infrastructure is the primary cause of customer outages and reliability issues,
and the current level of funding is insufficient to improve increasing failure rates. As part
of the D1R, AEP-Ohio states it will analyze its pole inspection, underground cable
diagnostics and detection for deteriorated distribution facilities and equipment to target

infrastructure investments to improve the distribution system and reliability for customers

15 ln re AEP-Ohio, Rentand Order at 13 (October 3, 2011).
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(AEP-Ohio Ex. 19 at 4.; Staff. Br. at 13-15; Signatory Parties Reply Br. at 43-44, Tr. XII at

2005-2006).

OCC/APJN, FES, and IEU oppose the adoption of the DIR as set forth in the
Stipulation. The Non-Signatory Parties argue that there is potential for double recovery of
capital investments, given that AEP-Ohio has a pending distribution rate case wherein the
Companies have requested the opportunity to collect a return on incremental net plant-in-
service post-2000 through the date certain, August 31, 2010 (OCC Ex. 1 at 30, FES Ex. 2 at
49). OCC/APJN contend that the DIR costs of $314 million over the term of the ESP is in
excess of any cost-based analysis presented by the Companies in its pending distribution
rate case. T'he Non-Signatory Parties believe that approving the DiR will result in
unreasonable and excessive rate increases for customers in conflict with the state policy in
Section 4928.02(A), Revised Code (OCC/APJN Br. at 54, IEU at 55-56; FES Br. at 33).

OCC/APJN and IEU emphasize that the Court has held that if a provision of an
FSP does not fit within one of the enumerated categories listed in Section 4928.143(B)(2),
Revised Code, it is not authorized by statute. Further, according to OCC/APJN, the
Companies have failed to meet the requirements of Section 4928.143(BX2)(h), Revised
Code, as the Companies have not indicated any specific investments to maintain or
improvements to reliability performance associated with the DIR in this case. jEU notes
that Staff did not perform any analysis for this case regarding AEP-Ohio's distribution

system reliability (Tr. IX at 1655-1657).

OCC/APJN recommends that the Commission reject the Staff and the Companies'
use of customer reliability surveys to demonstrate the aligrunent of their expectations and
compliance with the statutory requirements. OCC/APJN reason that based on the survey
results for 2009, 2010, and 2011, the vast majority of residential and commercial customers
surveyed, 64 percent, stated that their reliability needs over the next five years would
either stay the sarne, decrease, or decrease significantly. IEU states that the surveys did
not inciude any information regarding the expectations of the industrial class.
OCC/APJN reason that the Compardes have met the more stringent reliability standards
in 2010, with $140 million included in current rates, along with $24 million per year
approved in ESP I for vegetation management. Thus, OCC/APJN opine, the additional
funding requested via the DIR is unnecessary and should be rejected by the Coinmission.
IEiJ argues that the requirements set forth in Rule 4901:1 35-03(C)(9)(g), O_A.C., have not
been met and, therefore, request that the DIR be rejected (OCC/APJN Br. at 42-56; IEZJ Br.
at 52-55; FES Br. at 33).

According to OCC/APJN, the DIR is authorized pursuant to Section
4928.143(B)(2)(d), Revised Code, and, this permits the recovery of carrying cost for
provisions that have the effect of stabilizing or providing certainty of retail electric service.
OCC/APJN contend that the Companies have not met their burden of demonstrating that
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the DIR carrying charges will provide certaintv of service for the Companies and their
customers (OCC/APJN Br. at 56-58).

IEU explains that the DIR carrying costs are excessive and unrelated to the

Companies' risks, especially as the DIR is proposed to be a single-issue nonbypassable
rider based on investments already made by the Companies. IEU argues that the carrying
charge based on the weighted average cost of capital (WACC) is excessive in light of the
fact that the DIR reduces the Cornpanies' financial and business risk. IEU recommends
that if the Commission approves the DIR, a carrying cost based on the cost of debt would

be more commensurate with the Companies' risk induding a lower equity component, if
any, require that the Companies properly demonstrate and quantify distribution
investments and to adjust DIR investment balances on which a utility earns a return to

reflect accumulated deferred income taxes (ADTT) liabilities or assets (IEU Br. 56-58.)

AEP-Ohio admits that if the DIR is approved, a revenue credit in the distribution
case would be appropriate such that only incremental distribution investments after the
date certain would be exduded from the DIR cap. The Companies' support that the DIR
does not violate any regulatory principle or practice, as it is the Companies intent, as
supported by the Stipulation and testimony in the distribution rate case proceeding, to
only recover the associated investment in one proceeding. The Signatory Parties reiterate
that the Stipulation iricludes annual recovery limits on the DIlZ and a rate application stay-
out provision such that the Companies can not file a distribution rate case to take effect
prior to June 1, 2015. (Tr. XII 2055-56; Signatory Parties Reply Br. at 34-36).

The Comxnission recognizes that Section 4928.143(B)(2)(h), Revised Code, permits
an ESP to include provisions regarding the utility's distribution service. These indude
single issue ratemaking or any other incentive ratemaking, and provisions regarding
distribution infrastructure and modernization incentives. A provision for distribution
infrastructure and modernization incentives may, but need not, include a long-term
energy delivery infrastructure modernization plan. We find that the DIR is an incentive
ratemaking to accelerate recovery of the Companies' investment in distribution service. It
is not and need not be a"long-term energy delivery infrastructure modernization pl.a.n."
In deciding whether to approve an ESP that contains any provision for distribution
service, Section 4928.143(B)(2)(h), Revised Code, directs the Comzni.ssion, as part of its
deterntination, to examine the reliability of the electric utility's distribution system and
ensure that customers' and the electric utility's expectations are aligned and that the
electric utility is placing sufficient emphasis on and dedicating sufficient resources to the
reliability of its distribution system.

AEP-Ohio daizns Staff has confirmed, that in 2010, the Companies were in
compliance with their CAIDI and SAFI performance standards established in the
Reliability Standards Cases. As the Companies and Staff emphasized, Staff continuously
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rnonitors each electric utility's distribution system reliability through service complaints,
electric outage reports, and compliance with Rule 4901.1-10-10, O.A.C., among other
provisions of Chapter 4901:1-10, O.A.C. The record supports that for 2011 to present, 20
percent of AEP-0hio residential customers surveyed and 21 percent of commercial
customers surveyed expected their future electric service reliability expectations to
increase. The Commission has also been presented extensive testirnony at the local public
hearings that reliable electric service is crucial to attracting large commercial and
industrial business to the state. Reliable service is also critical to the service satisfaction of
residential customers.

The Commission finds that, upon examination of the reliability of the Companies'
distribution system and upon consideration of the customers' and utility's expectations,
the Companies are placing sufficient emphasis on and dedicating sufficient resources to
the reliability of its distribution system. Having made such a finding, the Commission
approves the DIR as an appropriate incentive to accelerate recovery of the Companies'
prudently incurred costs.

Nonetheless, Commission finds that granting such an incentive requires enhanced
Comm,ission oversight. We believe that it is detrimental to the state's economy to require
the utility to be reactionary or allow the performance standards to take a negative turn
before we encourage the electric utility to proactively and efficiently replace and
modernize infrastructure and permit the recovery of prudently incurred costs. Companies
are correct to aspire to move from a reactive to a proactive distribution service.
Companies are directed to work with staff to develop a plan to emphasize proactive
distribution maintenance that focus spending on where it wiIl have the greatest impact on
maintaining and improving reliab'slity for customers. Accordingly, Companies shall work
with Staff to prepare this plan by June 1, 2012. Further, Companies shall subniit its plan
for Commission review in a separate docket.

Finally, the Commission understands the concerns relating to the potential for
double recovery through the DIR and the pending rate distribution case. However, the
possibility of double recovery can best be addressed as an adjustment in the pending
distribution rate case because double recovery will not occur unless and until the
Cornmission approves the Companies application in the pending rate case. Accordingly,
as that the rnatter will be addressed in the pending distribution rate case proceeding, the
policy concerns are without merit in consideration of the Stipulation.

Accordingly, we find that approval of the DIR does not violate ay important
regulatory principle or policies and therefore approve the DIR as proposed in the
5tipulation and direct Staff to monitor, as part of the prudence review of an independent
auditor for in-service net capital additions.
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AEP-Ohio witness LaCasse explained there would be two unique processes within
the stakeholder process. The first would deal with issues relating to rate design, treatment
of the GRR and EDU owned generation, as well as the procurement of renewables. The
second process would relate to the procurement process and details in the SSQ (AEP--0hio
Ex. 6 at 16-18).

There is no material opposition by any Non-Signatory Parties to the incorporation
of a CBP as part of an auction-based SSa. However, FES asserts that, while there are dear
benefits to the CBP, it creates an unnecessary delay, as there would not be any competitive
market supply in Ohio until June 1, 2015. FES prodaims that there is no need to delay the
process, as the record does not reflect any evidence that AEP-0hio cannot hold a CBP for
its load beginning in 2012. FES argues that AEP-Ohio's unjustified delay of an additional
three and half years, in addition to a potential contingency in the auction process caused
by the pool termination pravision, violates state policy by preventing AEP-Ohio's
customers from accessing the bene€its of wholesale competition (FES Br. at 92-94, 150).

The Signatory Parties retort that FES fails to understand the need for a transition
period to restructure AEP-Ohio's business model (Signatory Parties Reply Br. at 56-61).
Exelon witness Dominguez explains that while he would have preferred an early auction
date, it is not feasible for AEP-0hio to have entered the PJM market, as the PjM auctions
are held three years in advance of the delivery date of capacity, and thus while it would
have been preferable for AEP-Ohio to participate in PJM's competitively bid auctions as
opposed to its FRR plan, it cannot clLange what happened in the past (Exelon Ex. 1 at 3).
AEP-Ohio witness Nelson notes that conducting an auction before corporate separation
occurs may create financial exposure for the Companies by dispiacing cost recovery for
generation assets that currently exist, and would remove the Companies generation from
participating in the auction, as the post-separation generation affiliate would not yet own
the assets to be able to support bids (AEP-Ohio Ex. 7 at 24).

After reviewing the record, the Commission finds that the Signatory Parties' CBP
proposal contained within the Stipulation is consistent with state policy under Section
4928.02, Revised Code. The Comnzission believes that it is reasonable for AEP-Ohio to
utilize a transition period in order to adapt its corporate structure to achieve an auction
based SSO. However, the Commission notes that we reserve the right to modify and alter
any feature of the CBP process for future auctions as the Commission deems necessary
based upon our continuing review of the CBP process, including the reports on the
auctions provided to the Corrmmission by the third party bid manager, the Companies, and
Staff. Further, with regard to the CBP process, the Commission may reject the results of
the auction upon a recommendation from the third party bid manager that the auction
violated the competitive bidding process rules. The Corxwnission notes that this provision
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does not circumscribe the authority which the Commission possesses to oversee the CBP

process.

As we have already established in this opinion and order, in order to promote
competition, AEP-Ohio should first divest its generation assets, begin to modify or
terminate its membership in the AEP generation pool, and transition into PJM. While the
Cornmission understands FES's interest in expediting the process, it is appropriate to
allow AEP-Ohio the opportunity to change its corporate structure. However, to ensure a
smooth transition to market based rates, we believe the Stipulation should be modified to
require AEP-Ohio to file its next SSO application by June 1, 2014. Accordingly, the
Signatory Parties' agreement in the Stipulation to establish a CBP under the timeframe set
forth is appropriate and not inconsistent with state policy, nor does it violate any
important regulatory principle or practice.

7. CRES Provider Information

The Signatory Parties opine that these improvements will promote competition in

AEP-Ohio's service territory (Consteliation Ex. I at 11, RESA Ex. I at 10). Constellation
witness Fein states the provisions within the Stipulation will remove barriers to retail
competition and facilitate the ability of CRES providers to provide service for retail
customers (Constellation Ex. at 11). Further, the Signatory Parties provide that AEP-
Ohio's 12-month minimum stay and switching fee cannot be classified as barriers to
competition, as they were reflected in Commission approved tariffs. The Signatory Parties

cite to Commission precedent, r ►otirig that the Comrnission has refused to establish a

general prohibition of shopping rules (Signatory Parties Reply Br. at 61-62).

FES asserts that the Stipulation allows AEP-0hio to maintain its barriers to
competition until at least June 2015. FES witness Banks states that these minimum stay
requirements will continue to make it difficult for customers to switch, and uulti.rnately
hinders competition (FES Ex. l at 53-54). Mr. Banks also explains that not only is AEP-
Ohio's switching fee higher than any other Ohio EDU, but also that the Stipulation lacic.s
any language to ensure that the switching fee is reduced or eliminated (ld.). FES also
expresses concerns that AEP-0hio does not offer rate ready consolidated biiling, and does
not propose to offer it in the Stipulation (Id. at 55-56).

The Commission takes concerns of anti-competitive behavior seriously, but finds
that FES's arguments do not indicate any violation of Commission or state regulatory
requirements. Regarding FES's concerns about the minimurn stay requirements, we find
that the proposed provisions in the Stipulation are not excessive when compared with
those of other electric distribution utilities. In re Ohio Edison Company, The Cleneland

Electric Illuminating Company and The Toledo Edison Company, Case No. 10-388-EL-SSO,
Opinion and Order (August 25, 2010) (granting application for electric security plan); In re

Duke Energy Ohio, Case No. 08-920-EL-SSO, Opinion and Order (December 17, 2008)
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(granting applicaiion for electric security plan). While the provisions providing for the
removal of shopping barriers may not be to FES's liking, the Commission notes that they
appear to be the result of good faith negotiations between the parties, and the compromise
set forth within the Stipulation will promote competition in Ohio. Therefore, we find this
provision to be reasonable.

8. Pool Modification and Terrnination

AEP-Ohio witness NeL4on testifies that this provision in the Stipulation is necessary,

as pool termination or modification and corporate separation are imperative when AEP-

Ohio separates its generation function, and for AEP to conduct its auction based SSO

(AEP-Ohio Ex. 7 at 23). Further, Mr. Nelson provides that an auction based SSO cannot be

established as long as it owns generation assets and is a mernber within the AEP family

generation pool(Id. at 24).

Mr. Nelson further testified that the PMR is reasonable in that it will be set an initial
rate of zero, and cannot be triggered unless the irnpact of the pool
rnodification/term.ination on AEP-Ohio exceeds W m.illion prior to May 31, 2015.
Further, Mr. Nelson explains that, as the Stipulation sets out, the Signatory Parties and any
parties may oppose any such request for recovery of these costs, and whether AEP-Ohio
can ever ultimately recover these costs is the subject of a future Cornmission proceeding, if
necessary (AEP-Ohio Ex. 7 at 25). The Signatory Parties assert that Section
4928.143(B)(2)(d), Revised Code, supports the recovery of pool costs during the ESP, and
notes that arguments to the contrary are not ripe and would be addressed accordingly
should AEP-Ohio seek recovery any of pool modification impact (Signatory Parties Reply
Br. at 55).

FES asserts that the PMR is unauthorized under Section 4928.143(B)(2), Revised.
Code, as it does not relate to any construction or work in process costs, environmental
investments, or new generating facility surclharges. In addition, FES opines that the record
lacks evidence indicating that the PMR will stabilize its retail electric rates or provide rate
certainty. Therefore, FES condudes that as there is no statutory basis for the PMR (FES Br.
at 131-135).

Similarly, iEU opposes the PMR, noting the Companies have failed to link it to any
of the categories contained in Section 4928.143(B)(2), Revised Code. IEU expresses
concerns that the PMR may lead to unintended consequences, noting th.at, the Companies
have not presented an estimate of the expected costs associated with the pool
modification/termination (fEU Br. at 59, citing to Tr. VoL V at 710). IEU also raises
arguments that the consideration of the pool termination/modifi.cation costs in this
proceeding is premature (Id, at 59).
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Upon consideration of the evidence in the record, the Comrnzssion finds that the
PMR should be approved pursuant to Section 4928.143(B), Revised Code. As such, the
PMR placeholder mechanism at a zero rate level does not violate any regulatory principle
or practice.

However, we believe that the language in the Stipulation regarding the PMR needs

to be modified. The Stipulation states that if the impact of the pool modification or

tecrnination exceeds $50 million, AEP-Ohio may pursue cost recovery of the entire impact

during the ESP term. For example, if costs of the pool modification impact were $55

million, the Stipulation, as proposed, would permit AEP-Ohio to request recovery of $55
million, not $5 million. The Stipulation, as proposed, appears to create a disincentive to
AEP-Ohio to rninimize the costs related to pool modification. Accordingly, we believe this
section should be modified to permit AEP-Ohio to request cost recovery of potential pool
modification or terminatibn costs in excess of $50 million, as opposed to the entire pool

modification or termination impact.

Accordingly, as modified, the Companies may file a request to recover costs of any
pool modification or termination impact over $5U million. The Commission notes that in
permitting the creation of the PMR, it is not authorizing the recovery of any costs for the
Companzes, but is allowing for the establishment of a placeholder mechanism, and, as the
Signatory Parties correctly assert in the Stipulation and in their brief, any recovery under
the PMR must be authorized by the Connmission. If and when AEP-Ohio seeks recovery
under the PMR, it will maintain the burden set forth in Section 4928.143, Revised Code. In

addition, the CoinrYtission finds that in the event AEP-Ohio seeks recovery under the PMR,
AEP-Ohio must first demonstrate the extent that the pool modification or term'snation

benefitted the ratepayers and ther-extent that these costs and/or revenues should be

allocated to Ohio ratepayers. Further, AEP-Ohio must demonstrate to the Commission
that any recovery it seeks under the PMR is based upon costs which were prudently

incurred and are reasonable.

9. Capacity Plan

OCC/APJN argue that the percentage of capacity set-aside at the RPM rate as
proposed in the Stipulation, is insufficient, as the set aside for 2012 has already been
surpassed. OCC/APJN, FES, and IEU claitn the capacity charge of $255/MW-day will
deter customers from shopping. (OCC/APJN Br. at 30; FES Ex. l at 10; IEU Ex. 9A at 9,14,

17-18; AEP-0hio Ex. 4 at 14; Tr. at 918-919.)

The Signatory Parties assert that these dairns, overiook the potential headroom
available to CRES providers to make an offer, and the ability to offer long term contracts.
The Signatory Parties note that at least one CRES provider is making competitive offers in
the market based on the capacity price in the Stipulation. (Tr. IV at 544; Tr. at M 1863,
I886-1887.)
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-5 i-

The bulk of the opposition to the capacity plan is in regard to the capacity price for
all shopping above the designated set-aside percentages. FES argues that this Commission
specifically adopted RPM pricing as the state compensation mechanism. In FES's opinion,
capacity should always be priced at RPM, as it is economically efficient, avoids the
distortion of incentives, encourages the development of new CRES providers, and does
not give AEP-Ohio a competitive advantage. 4Vhile FES acknowledges that AEP-Ohio can
pursue, under Section 205 of the Federal Power Act, a change in the capacity
compensation mechanism, FES reasons that PJ^rC's Reliability Assurance Agreement (RAA)
does not authorize AEP-Ohio, as an Fixed Resource Requirement (FRR) partidpant, to
recover its full embedded cost. Rather, FES daims that capacity rates are usually set using
the RPM auction process for PJM's capacity market subject to price caps based on what
FES terms avoidable costs. FES acknowiedges that under certain requirements an eligible
load serving entity (LSE), including a CRES provider, may establish its own FRR plan but
only after AEP-0hio's FRR plan ends on May 31, 2015. Accordingly, FES reasons that the
capacity price proposed in the Stipulation is unreasonable. FES estimates the RPM
clearing price for June 2011-May 2012 to be approximately $116.16/MW-day; $16.52/MW-
day for June 2012-May 2013; $27.73/MW-day for June 2013-May 2014; $125.94/MW-day
for June 2014-May 2015. (FES Ex. 14 at 7-8, 11; FES Ex. 3 at 20-21; FES Br. at 43'57.)

FES contends that AEP-Ohio has historically charged CRES providers RPM pricing
and, as part of the Stipulation, seeks to change the system to charge a capacity rate above
RPM from January 1, 2012 through May 31, 2015. FES argues that this aspect of the
Stipulation is anti-competitive and discrirrunatory against shopping customers,
particularly since CRES providers no longer have the ability to make their own PRR
election and supply their own capacity until June 1, 2015. CRES providers, according to
FFS, w'sll be effectively precluded from offering savings to customers in AEP-Ohio's
service territory. Further, FES asserts that AEP-Qhio is not entitled to its daimed full
embedded costs nor does any capacity charge below AEP-Ohio's embedded cost mean a
subsidy to CRES providers. (Tr. at 236, 539-540, 970-971, 982-983, 1043-1044; FES Ex. 14 at
17; FES Br.at 57-60.)

Finally, FES states that, even if cost based capacity pricing were permissible, AEP-
Ohio has overstated its embedded capacity cost. FES reasons that under Amended
Substitute Senate Bill No. 3 (SB 3) all generation plant investments after January 1, 2001
were to be recovered in the market. The transition period implemented in SB 3 to allow
the electric utility to recover stranded costs has passed making AEP-Ohio's stranded
generation costs no longer recoverable. Therefore, FES reasons that the Conumission is
prohibited from authorizing recovery of any transition revenues in accordance with
Sections 4928.38 and 4928.141, Revised Code. FES notes that in the Companies' electric
transition plan proceedings, CSP and OP waived the recovery of stranded generation costs
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through generation transition costs (GTC) or other equivalent recovery mechani.srns other
than competitive market pricing.16 FES also argues that AEP-Ohio's calculation of its
capacity costs is overstated to the extent that it fails to adjust for that portion of its
embedded capacity costs recovered from off-system sales. FES witness Lesser calculates
AEP-Ohio's capacity costs to be $57.35/MW-day (on a combined company basis,
$179.60/MW-day for CSP and ($44.88)/MW-day for OP) which elimirtates post-2000
investments, elixn.inates depreciation of existing generation plant in service as of January 1,
12001, adjusting income tax and accounting for any investment tax credit to be received.
However, FES witness Schnitzer admitted that if he accounted for deferred fuel cost in his
computation his maximum capacity rate would increase to more than $200/MW-day (Tr.
VII 1457-1459; FES Ex. 2 at 23-29; FES Br. at 68-69).

AEP-0hio admits that, since it has been a part of PJM, the Companies have been an
FRR entity. The Signatory Parties emphasize that, as an FRR entity, AEP-Ohio has three
options for pricing capacity provided to CRES providers: (a) a retail state compensation
rnechanism and 'ui the absence of such a mechanism; (b) default rates based on the PjM
RPM capacity auction price; or (c) a method based on the FRR entity's costs or such other
cost basis shown to be just and reasonable. Historically, AEP-Ohio has been compensated
at the adjusted PJM RPM auction price. The Companies argue that with the increased
level of shopping and the #alling auction prices over the next several years, the Compariies
are prevented from recovering from CRES providers the Companies' capacity costs. The
Companies reasorE that CRES providers are utilizing AEP-Ohio's capacity resources but
are avoiding paying the embedded generation capacity costs on the Comparn ►es books.
Utilizilig a formula method accepted by FERC to establish wholesale prices, in the
Capacity Charges Case, AEP-Ohio advocates a capacity charge of $355/MW-day, as a
merged company, based on FERC form 1 data for 2010. (AEP-0hio Ex. 3 at 8-10; Signatory

Parties Br. at 87-95.)

According to the Signatory Parties, the proposed RPM price capacity set-asides
preserve and expand retail shopping, and result in a fufly competitive standard service
offer earlier than could otherwise be achieved under a MRO. AEP-Ohio considers the
availability of capacity at the RPM rate as part of the Stipulation to be significant
concessiorL AEP-Ohio witness Nelson calculated that in total, considering the RPM priced
capacity with the $255/MW-day capacity price under the Stipulation, the blended capacity
price is $201/MW-day. The Signatory Parties note that, as FES witness Shanker admits,
CRES providers who utilize AEP-Ohio's capacity avoid the risk of certain penalties and
charges. The Signatory Parties argue that while FES witness Shanker acknowledges AEP-
Ohio's position as a FRR entity and ultimately wants an auction-based SSO, as offered by
the Stipulation, immediately. Further, the Signatory Parties argue that FES witness
Shanker's rationale regarding capacity resources and pricing is flawed and ignores the

16 In rr AEP-Ohio, Case Nos. 99-1719-]EL-EIP and 99-1730-EL-EI7, Crder at 15-15,18 (September 28, 2UOO).
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prospect of encouraging investments in capacity resources in Ohio. Signatory Parties
daim that FES witness Les.ser's energy credit is grossly overstated and incorporates
several, mi$takes, including a reduction to include actual expenditures for fuel, and an
adjustment to reflect only that portion of the off-system sales margins retained by AEP-
Ohio, inappropriately crediting OSS u2argins to capacity sales. Thus, the Signatory Parties
endorse the energy credit calculation of the Companies of $7.73/MW-day for CSP,
$9.94/MW-day for OP, and $17.58/MW-day as a merged company. (Signatory Parties Br.
at 96-107; AEP-Ohio Ex. 3 at Ex. KPD-3, KPD-4; AEP-0hio Ex. 7 at 13-14; AEP-0hio Ex. 21
at 6; Tr. VI at 1094-1097; Tr. VII at 1308-1311,1368-1369.}

As to FES's and IEU's claims that the cost-based capacity charge conflict with the
requirements of SB 3 and the Companies electric transition plan cases, the Signatory
Parties answer that FES witness Lesser admitted that capacity charges are wholesale
transactions and that any generation transition charges established in the ETP cases would

have been retail charges. As such, the Signatory Parties argue that SB 3 and the ETP cases
have no bearing on the wholesale capacity charge in the Stipulation consistent with
Commission proceedings since the ETP cases. Further, the Signatory Parties note that
AEP-Ohio, as an FRR, avoided the volatility and uncertainty of the RPM for capacity,
which the Commission applauded at the time, since market prices were relatively high
and reason that it would be unfair for the Commission to now find that AEP-Ohio's cost-
based capacity charge is barred by virtue of the Non-Signatory Parties' out-of-date
analysis under the previousl.y-effective provisions of SB 3. (Tr. VII at 1338-1339; AEP-Ohio
Ex. 21 at 2-3,7-11; Signatory Parties Br. at 118-123.)

FES witness Schrutzer estitnated a cost-based capacity price maximum of
$162/MW-day for AEP-Ohio based on 2009 data (FES Ex. 3 at Ex. MMS-5). The Signatory
Parties challenge this estimate arguing that, like the other calculations by the Non-
Signatory Parties, this computation fails to account for deferred fuel costs, ignored the
shared margins under the existing pool agreement between AEP-Ohio and its affiliates,
and incorrectly credited AEP-Ohio with all the capacity 'payments from other pool
members. Correcting for such oversights, the Signatory Parties assert that cost-based
capacity would be $303/MW-day, which is more than the $255/MW-day in the
Stipulation and supports the reasonableness of the capacity price in the Stipulation.
(Signatory Parties Br. at 108-109; AEP-Ohio Ex. 21 at 4-6.)

The Signatory Parties advocate that as an FRR entity, AEP-Ohio has the option to
seek cost-based capacity pricing. Further, RESA notes the Stipulation provides for a
transition to a competitive wholesale procurement of capacity and energy faster than
could be achieved under an MRO. RESA, Exelon, and Constellation emphasize that the
Stipulation resolves the capacity pricing issue pending before the FERC and the
Commission bringing regulatory certainty. Constellation reasons that the two-tiered
pricing wifl not, as asserted by FES, etiminate "meaningful opportunities" for customers to
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save rnoney. Constellation admits that while the two-tiered capacity prices mzght tend to
limit shopping to sorne extent, customers consider more than price when making a
decision to shop including the length of the contract and other services or options offered
by the CRES provider. Further, AEP-Ohio argues that the Commission's decision in ETP
cases affected retail rates not wholesale rates and, therefore, the ETP case is of no effect on
the wholesale rate to be charged to CRES providers. (RESA Br. at 5; Exelon Ex. 1 at 5;
ConsteZlation Ex. 1 at 8-9; AEP-Ohio Ex. 21 at 2; AEP-Ohio Ex. 7 at 3-7; Signatory Parties
Br. at 118-121).

The Commission finds section IV.2.a of the Stipulation is reasonable. The

Companies' commitment to Ohio shale gas development and use will support Ohio's
resources and the state's econorny. The Non-Signatory Parties did not offer any significant

opposition to this provision of the Stipulation. Accordingly, we find that this aspect of the

capacity plan is reasonable and does not violate any important regulatory principle or

practice.

However, the Commission finds it necessary to modify the capacity set-asides

during the term of this ESP in two respects: to accomrnodate goaernsnental aggregation

and to ensure a fair share of RPM capacity for the residential class. AEP-0hio admits that

most, if not all, of the capacity set-aside available for 2012 has already been assigned.
Significant testimony was presented in the evidenti.ary hearing that the RPM set-asides for

2012, for the conur►ercial and industrial classes had been surpassed sueh that the
commercial and industrial customer ctas5es were cutting in to the residential ciass pro-rata

share of the RPM set-asides. Although currently shopping customers will not be adversely

affected by the capacity set-aside provisions, the Commission is greatly concerned that

governxnental aggregations approved by conunur►ities across the state in the November

2011 election will be foreclosed from participatior: by the September 7, 2011 StipulatiorL It

is the state policy to ensure the availability of unbundled and comparable retail electric
service to all customer classes, induding residentiai customers, and governmental
aggregation programs have proven to be the most likely means to get substantial numbers
of residential customers to become the customer of a CRES provider. For these reasons,

we find it necessary to modify the proposed Stipulation to adjust the RPM set-aside ievels
to accommodate the load of any community that approved a governmental aggregation
program in the November 8, 2011, election to ensure that any customer tocated in a
governmental aggregation community will qualify for the RPM set aside, so long as the

community or its CRES provider completes the necessary process to take service in the

AEP-Ohio service territory by December 31, 2012. The RPM set-aside level shall be

adjusted to accommodate such governmentai aggregation programs for each subsequent

year of the Stipulated ESP, to the extent, and only, if necessary. We rLote that customers in

a non-governmental aggregation communities sti31 have the ability to pursue a shopping

rate within the RPM set aside to the extent it is available. (OCC Ex. 5; Tr.111 at 331-340).
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We also find it necessary to modify the Stipulation to ensure that residential
customers are not foreclosed from their share of the capacity at RPM rates. To that end,
the Cortunission notes that the Stipulation provides "any kWhs of RPM-priced capacity
that have not been consumed by a customer class will be available for customers in any
customer class based upon the priority as set forth in Appendix C." (Stipulation IV.2.b.3.)
We are modifying the Stipulation such that RPM-priced capacity allocation determined for
each customer class is only avaiiable for customers in the particular customer ciass, no
RPM-priced capacity can be allocated to a customer in another eustomer class.

Further, we reject the Non-Signatory Parties' daims that SB 3 or the ETP cases
foreclosed or conflicts with AEP-0hio's ability to pursue cost-based capacity rates, at this
time. We agree with the Signatory Parties that the ETP cases affected retail transactions

rather than wholesale transactions. The Stipulation resolves pending litigation at the
Federal Energy Regulatory Coaunission. Moreover, the Commission is persuaded that the

$255/NifNT-day capacity price negotiated in the Stipulation is a reasonable comprorn.ise
given the evidence presented in this proceeding. It is clear from FES's arguments
challenging the interim capacity price included in the Stipulation that they endorse the
continuation for all CRES capacity at the RPM price. We note that several of the Signatory

Parties are CRES providers active in AEP-Ohio's service territory as is FES. Among the

Signatory Parties, the CRES providers as well as other Signatory Parties endorse the two-
tiered capacity pricing and the transition to market faster than could otherwise be
accomplished as part of an MRO, as part of the rationale for entering into and supporting
the Stipulation. Further, the record in this proceeding provides a range of possible
capacaty costs, from a low of $57.35/MW-day, according to FES, to a high of $355/MW-
day, claimed by AEP-0hio. However, one of the key aspects of the record evidence
demonstrating the reasonableness of the $255/MW-day interim capacity charge of the
Stipulation is the testimony of one of FES's witness. The witness specifically
acknowledges that with an adjustment for deferred fuel his "maximum" capacity charge
for AEP-Ohio would be more than $200/MW-day (Tr. VII at 1457-1459). Thus, the
evidence presented at hearing demonstrates that the $255/MW-day interim capacity
charge is within the range of reasonableness, particularly in light of the fact that it is one
component of an extensive settlement package that includes components which benefit the
public and eould not otherwise be achieved in a fully litigated proceeding.

(b) Custocner-sited combined heat and power

IEU argues that the Stipulation creates a placeholder rider that cannot be lawfiiliy
authorized as part of an ESP because the costs of customer-sited combined heat and
power, waste energy recovery, and distributed energy resources are not mentioned within
any of the nine provisions that may be addressed pursuant to Section 4928.143(B)(2),
Revised Code. Additionally, fEU contends that the failure to attribute likely costs
associated with these 350 MW of customer-sited resources unreasonably biases the ESP
versus MRO analysis in favor of the proposed ESP.
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Upon review of the record, the Commisszon agrees with the Signatory Parties that
this provision of the Stipulation encourages the developrnent and implementation of
distributed and small generation facilities pursuant to the state policy directives set forth
in Section 4928.02(C) and (K), Revised Code. Further, we find that IEU's reliance on
Section 4928.143(B)(2), Revised Code, is rnisplaced. There is nothing which precludes
recovery of generation costs through Section 4928.143(13)(1), Revised Code, provided such
costs are necessary to serve SSO customers and that such costs are recovered solely from
SSO customers. In any event, the Stipulation does not propose a recovery mechanism at
this time. We also note that it is a benefit of the Stipulation that likely could not have
resulted from litigation.

Accordingly, the Commission will approve this aspect of the Stipulation. We
emphasize, however, that approving this aspect of the Stipulation is not authorizing the
recovery of any costs for the Co€npani.es but is allowing for the establishment of a
placeholder rnechanism. The legal basis and any recovery must be established and
authorized by the Commission irt a separate proceeding. We find the concerns expressed
by IEU are premature and may be addressed in the subsequent application proceeding for
authority to established customer-sited distributed and small generation facilities. The
Commission finds the establishment of the placeholder mechanism for customer-sited
combined heat and power does not violate any important regulatory principles or
practices and encourages the development of distributed generation in compliance with

state policy.

10. Authori to Merge

The Companies assert that the merger will promote the public interest by
eliminating the need for separate records, financial statements, tax returns, and other
financial and regulatory reports, reduce administrat.ive costs and fees, and reduce labor
expense. Further, the Companies reason that the merger will not adversely rates as the
pre-merger distribution rates, terms, and conditions of service presently in effect for each
company will continue until otherwise ordered by the Comniission. The Companies
explain that the consolidation of transrnission and generation rates, as of January 2012, will
not adversely affect any custorner dass of either company. (AEP-Ohio Ex. 8 at 30-31.)

None of the commenters to the Merger Case, nor the Non-Signatory Parties to the
Stipulation offer any substantive challenge to this provision of the Stipulation
recommending approval of CSP and OP's authority to merge.

The Conunission has considered the comments and reply comments in the Merger
Case and the merger provision of the Stipulation. In consideration of the issues raised, the
Commission concludes, pursuant to our general supervisory authority, that the merger
wiIl not adversely affect any customer class of CSP or OP within the Comzn=ssion's
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jurisdiction, and will prornote the public interest. Accordingly, we find this provision of
the Stipulation reasonable.

11. Phase-in Recover^,r Rider and Securitization

IEIJ raises four issues in regard to the phase-in recovery rider (PIRR). First, IFU
states, as AEP-Ohio acknowledges, that the fuel deferral expense to be recovered through
the PIltR as of December 31, 2011, has been accumulated by OP customers, and the fuel
cost deferral accrued by CSP customers over the term of ESP I has been paid off (IEU Br. at
60). [EU argues that collecting the PIRR on a merged company basis (from both CSP and
OP) is unjust and unreasonable, as it misaligns cost responsibility and benefits between OP
artd CSP customers (IEU Ex. 9A at 21-22).

The Companies and other Signatory Parties reiterate that with the adoption of the
Stipulation as proposed, CSP wil] be merged with and into OP, to become a merged, single
entity. The Signatory Parties reason that recovery of the PIRR from all customers of the
merged entity is no different than the merger of the Monongahela Power Company into
CSP, where the Litig-ation Termination Rider and the Power Acquisition Rider were
charged to all post-merger CSP customers.17 Further, the Companies offer that CSP
customers will likely benefit from a reduced fuel adjustment clause (FAC) as a result of the
merger which will offset any perceived burden irnposed by the PIRR (AEP-Ohio Ex. 22 at
7).

As a part of the proposed Stipulation, the Cominission recognizes that the Signatory
Parties support the merger of CSP and OP. As such, OP, as the surviving entity, will
succeed to the rights, privileges, and powers of CSP as weil as be subject to all of the
restrictions, disabilities, liabilities, and duties of CSP. It is not uncommon or unreasonable
for the new entity to levelize the liabilities and benefits of the merger across all former CSP
and OP customers.

Second, IEU argues that the PIRR fails to address the requirements of Section
4928.20(I), Revised Code, that requires nonbypassable charges arising from a phase-in
deferral, and applicable to customers in governmental aggregation prograzns, be
proportionate to the benefit customers derive from the phase-in (iEU Ex. 9A at 22).

TEU's claim that the PIRR violates Section 4928.20(1), Revised Code, is misdirected,
according to the Signatory Parties. We agree. As the Signatory Parties argue, the phase-in
is not part of this proceeding but was the order of the Cominission in the Comparues'
previous F,SP case. Therefore, the Commission reasons that Section. 4928.144, Revised

17 See, In the Matter of the Transjer of Marfongahela Power Company's Cettf^'itd Territory in Ohio to the Columbus
Southern Power Cornpany, Case No. 05-765-EI.-iNC, Order at 18- 20 (November 9, 200.5).
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Code, is irrelevant to this ESP proceeding and the merger of CSP and OP is the salient
issue.

Third, IEU claims the proposed PIRR is excessive, as the carrying charge is not
reduced to a proper debt rate during the amortization period. lE'U asserts that newly
issued seven-year BBB rated corporate bonds are being issued at an interest rate of 3.75
percent. Thus, according to IEU, there is no valid reason to authorize the higher carrying
charge rate recommended in the Stipulation (lEU Ex. 8 at 14-I5).

The Companies offer that the carrying charge rate on deferred fuel expense was
argued extensively by the parties to the ESP 1 case, and the Commission ultimately
decided that the WACC, as proposed by the Companies, was reasonable. The Signatory
Parties contend that the Companies concession to the 5.34 percent debt carrying charge as
compared to the WACC, adds value to the Stipulation. As such, Signatory Parties ask the
Commission to reject IEU's attempt to further compromise the positiom reflected in the

Stipulation.

The Commission agrees with the Signatory Parties that the carrying charge on the
deferred fuel expenses accrued was established in the ESP I proceeding. Thus, the 5.34
percent debt carry charge represents a significant compromise by the Companies as a part
of the Stipulation as a package which we will not revise based on lEU's claims that there
exists a basis for arguing for a better deal.

Firially, IEU notes that the Stipulation provides that the "carrying charge will be
calculated with no adjustment to the book balance as of year-end 2011." IEU argues that
the carrying charge on the deferral balartce should be net of accumulated deferred incorne

taxes (ADM (IEU Ex. 8 at 14415; IEU Ex. 4).

The Signatory Parties state that the order of the Comrnission in the ESP I case did
not require that the deferral balance be adjusted for ADIT. As such, Signatorv Parties ask
the Commission to reject iEU's attempt to further compromise the positions reflected in
the Stipulation.

The Comrnission considered simiiar arguments of the intervenors in AEP-0hio's
ESP I case. In the ESP 1 order, the Commission rejected request to calctilate the deferrais
net of taxes. We again reject the request in this case. As we ctincEuded in ESP 1, if carrying
charges on the FAC deferrals are calculated on a gross of tax rather than a net of tax basis,
it violates the dear directive to the Commission. Section 4928.144, Revised Code, states
that if a phase-in is ordered, the order shall provide for the creation of regulatory assets
pursuant to generally accepted accounting principles by authorizing the deferral of
incurred costs equal to the amount not collected, plus carrying charges on that amount.
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Finally, the Coriunission clarifies that prior to securitization of the PIRR, if the
Commission or the Court issues a decision that irnpacts the amount of PIRR regulatory
assets, AEP-Ohio shall appropriately adjust the book balance of the PIRR regulatory assets
or use a mechanism to make the appropriate adjustment ordered by the Commission or
the Court that prospectively adjusts rates through a credit or charge of the PIRR. With this
darification the Conimission finds that the provisions of the Stipulation are reasonable and
should be approved.

12. Generation Asset Divestiture

On September 30, 2011, AEP-Ohio filed an application to amend the corporate
separation plan, in Case No. 11-5333-EL-UNC, In the Matter of the Application of Ohio Power
Company forApprovat of an Amendment to Its Corporate Separation Plan (Corporate Separation
Case). In addition, the Signatory Parties filed a joint motion to consolidate the amendment
to its corporate separation plan in its Corporate Separation Case, with the cases in the
Stipulation. On October 11, 2011, the Attomey Examiners denied the motion to
consolidate, and provided that there needs to be additional review on the amendment to
the corporate separation plan.

The Signatory Parties nuintain that the Commission's approval of a full corporate
separation by the Companies is a necessary requirement to several provisions within the
Stipulation. Specifically, the Signatory Parties explain that the divesture of generation
assets will lead AEP-Ohio to amend or dissolve AEP`s generation pool. Therefore, the
Signatory Parties assert that the approval of the corporate separation as proposed by the
Stipulation is essential to begin the transition of AEP-0hio into an auction-based SSO
(Signatory Parties Br. at 69-70, Constellation Ex.1 at 12).

While other parties may request extensive details of the process prior to approving
the corporate separation, the Signatory Parties assert that the detaiis are not necessary to
proceed. In support of this assertion, the Signatory Parties maintain that, as the ESP rates
are known and established through the transition period until 2415, the impact of
generation divesture on ratepayers will be established between the requirements of
Section 4928.17, Revised Code, and the adoption of the Stipulation. The Signatory Parties
argue the Commission has the necessary information it needs to approve corporate
separation under Section 4928.17, Revised Code. Therefore, the Sign.atory Parties' state,

Commission approval of corporate separation does not violate any regulatory practice or

principle (Signatory Parties Br. at 70-74).

iEU daims that approving the Eull legal corporate separation through the
Stipulation would prevent any parties of interest in the corporate separation proceeding to
file comments or objections to the plan, as is permitted by Section 4928.17(B), Revised
Code. In addition, IEU expresses concerns that the Commission may inadvertently
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"empower the Companies to fill in the blanks later," if it were to proceed without the
necessary terms and conditions of the sale or transfer (IEU Br. at 66r68).

FES fears that the approval of the corporate separation as described in the
Stipulation would give AEP-Ohio too much discretion in carrying out the corporate
separation. Specifically, FES clairns that the Stipulation would allow the Companies to
make the corporate separation contingent on pool termination, and that there are no
remedies available should AEP-Ohio choose not to meet the corporate separation
deadlines set forth in Appendix B to the Stipulation. (FES Br. at 126, citing to Tr. VI at 977-
978). FES condudes that too marny questions remain in the corporate separation process,
and to not fully investigate them would allow AEP-Ohio to structure the transition in its
own manner (Id. at 126-27). FES witness Banks notes that the rnanner in which assets are
transfcrred, such as the valuation and accounting procedures, couid ultimately hurt
compettitive markets and custorners if done improperly (FES Ex.1 at 42).

Section 4928.17, Revised Code, provides that a utility shall not sell or transfer any
generating asset it owns or partially owns without Commission approval. In considering
approval of a corporate separation, the Commisaion must determine whether an
application for corporate separation ctearly sets forth the objective and purpose of the sale
or transfer and the terms and conditions relating to the sale or transfer, how the sale or
transfer will effect the proposed standard service offer proposed by the Companies, how
the sale or transfer will affect the public interest, and evaluate the fair market value and
book value of the property to be sold or transferred, pursuant to Rule 4901:1-37-09, O.A_C.

There is no dispute that the purpose and objective of the corporate separation

provision is to provide competitive retail electric service through a fully separated affiliate
of the utility in order to effectuate state poiicy within Section 4328.02, Revised Code. Nor

is there any disagreement among either the Signatory Parties or Non-Signatory Parties that
the corporate separation wiIl benefit the public interest by contributing to the creation of a
competitive marketplace in Ohio. Further, we understand that the transfer of generation
assets will impact the standard service offer through the established rates being in effect
through the transition period until 2015, when the generation rates will be determined by

the competitive bidding process.

However, as Non-Signatory Parties have correctsy asserted, the Commission still
needs additional time to determine and unders-tand the terms and conditions relating to
the sale and/or transfer of the generatior€ assets from the electric distribution utility to the
AEP subsidiary. Further, in the Corporate Separation Case, the Compa.nies requested a
waiver of the requirement contained within Rule 4941:1-37-09, O.A.C., which provides that
an application should provide the fair maricet value and book value of the assets to be sold
or transferred. In addition, as IEU correctly asserted, Section 4928.17, Revised Code,
requires due process for parties with real and substantial interests in the corporate
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separation plan to provide any comments or objections regarding the corporate separation
plan.

Accordingly, the Con►i+iission finds that, subject to our approval of the corporate
separation plan, the Companies shotiSd divest its competitive generation assets from its
noncompetitive electric distribution utility to its separate competitive retail generation
subsidiary. Further, the Co:r ►.mission directs the Companies to notify PJM that it intends
to enter PJM's auction process for the delivery year 2015-2016, as the Stipulation indicates.
In addition, as there is still the need for additional analysis of the corporate separation
plan's terms and conditions surrounding the sale, the Commissivn will continue to review
the corporate separation plan's remaining issues in an expeditious manner in the
Corporate Separation Case. Therefore, with these clarifications, the Corrunission finds that
the corporate separation plan proposal within the Stipulation does not violate any
regulatory principle or practice.

13. GridSMART

As part of the Stipulation AEP-0hio agrees not to file a separate application to
initiate Phase 2 of the gridSMART project until Phase I has been completed and reviewed.
The Commission modifies paragraph IV.1.h of the Stipulation to enable AEP-Ohio to file
further applications related to its gridSMART project prior to completion and review of
Phase 1 of the project. We find that this provision of the Stipulation is unduly restrictive
with respect to the further deployrnertt of successful ind'zvidual sr,nart grid systems and
technologies used in the project and for ensuring effective experimental design in testing
consumer acceptance of pricing and program alternativeg. Any expansion of the
gridSMART project will be considered in future Commission proceedings in which
Signatory Parties, and other interested stakeholders, may raise their concerns.

C. Does the Sti ulation Taken as a Packa Benefit Rate a ers and the Public
interest?

The Signatory Parties contend that the Stipulation benefits ratepayers and the
public interest. In support, the Signatory Parties explain that AEP-0hio agreed to drop
seven rider proposals as part of the settlement {Signatory Parties Br. at 134). The Signatory
Parties state that the agreement to drop the rider proposals transfers substantial risk from
customers to AEP-Ohio, while providing rate certainty and stability for customers (Id. a
134, citing to AEP-Ohio Ex. 8 at 14-13).

In addition, the Signatory Parties point out that the Stipuiation promotes state
policy and retail competition by providing a dear path for customers to receive their
electricity from fully competitive markets. This, the Signatory Parties claim, arhieves a
long term result benefiting both competitive markets and customers. Further, the
Signatory Parties explain that the Stipulation's market transition process facilitates a
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competitive market based SSO significantly faster than is possible under an MRO. The
Signatory Parties note that the Stipulation moves the SSO process to competitive market in
three and half years, while an MRO may take over six years (Id. at 133).

The Signatory Parties contend that AEP-Ohio's agreement to provide $3 million
annually for the PWO initiative and $5 million annually for the OGF initiative benefits
residential customers and promotes economic development. The Signatory Parties also
note that AEP-Ohio has committed to provide reliability improvements to hospitals by
working snrsth OHA and providing investment commitments of up to $5 mialion per year

throughout the term of the ESP (Id. at 133, OHA Ex. I at 2).

According to the Signatory Parties, the Stipulation's benefits also include AEP-
Ohio's comtnitnnent to fleet transformation and fuel diversification, induding an endeavor
to enter into fong-term shale gas contracts for AEP-Ohio generation plants. The Signatory
Parties maintain that this will contribute to investment and employment growth in Ohio.
The Signatory Parties also note the benefits associated with AEP-Ohio's development and
commitment to customer-sited resources in exchange for incentive payments not only
benefits AEP-4hio's energy mandates, but also benefits customers (Id. 135).

Staff also provides that the Stipulation taken as a package benefits the public
interest and ratepayers. In support of its conclusion, Staff points to the CBP process
leading to a fui3y competitive SSO rate. Staff explains that the transition to full market
pricing is not ordy materially quicker than would otherwise be possible, but also provides
for stable and transparent pricing throughout the transition. Staff also asserts that AEP-
Ohio's agreement to utilize a long term debt interest rate instead of a weighted average
cost of capital will result in a substantialiy reduced carrying cost on the unamortized
balance of deferred fuel cost. Further, Staff agrees that the fuel diversification utilizing
shale gas, AEP-Ohio's development of alternate capacity resources, and cornmitment to
work with OHA, PWO, and OGF are benefits resulting from the Stipulation. In addition,
Staff finds that the fact that the Stipulation enhances the distribution system, provides rate
stability, promotes economic development with commitments to low income residential

customers, and promotes energy efficiency in one grouping is extremely advantageous,
enhancing stability in the state despite the future market being unknown (Staff Br. at 6-8).

Constellation states that the transition to a competitive market will create a better
means for setting the rates for SSO customers, and gives customers options in choosing
their electric supply, which may include the opportuFtity to choose options that rnay be
less costly that AEP-0hio (Constellation Br. at 7). Further, Constellation expects the
transition to competitive market to encourage investment in Ohio by retail and wholesale
providers. Constellation notes that the Stipulation rejects AEP-Ohio's automatic recovery
for new generation under the G12R, and now requires the Comparnies to show a need for

new generation. (Id. at 12)RESA and Exelon atso note that the transition to a competitive
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market is beneficial for ratepayers and the public interest (RESA Br. at 9-13, Exelon Br. at
7-9).

OCC/APJN provide that while the Signatory Parties have quantified various parts
of the Stipulation to indicate public benefits, its capacity set-aside plan would actually
deter customers. In support of its assertion, OCC/APJN explain that the set-aside for 2012
has been surpassed, thus any new shopping would be priced at the higher capacity charge
provided for in the Stipulation, making customers in a race to clai€n lower priced capacity
(OCC/APjN at 30-31). OCC/APJN also respond to the Signatory Parties benefit of
droppirig seven rider proposals is illusory, as there was no guarantee that any of the riders
would have ultimately been approved by the Commission, thus there is no real benefit
from dropping them (OCC/APJN Reply Br. at 11).

IEU ciai-ms that the Stipulation does not advance the public interest or benefit
consumers. IEU asserts that customers and CRES suppliers currently have access to
capacity priced at RPM, thus the Stipulation's set capacity price takes away benefits that
currently exist (IEU Br. at 27-28, citing IEU Ex. 9A at 44-49). Further, lEU opines that the
benefits of the CBP may never fully occur, as the Stipulation does not require the
Companies' next ESP application to include a CBP, and no certainty the Stipulation will
result in a fe311 transition to a competitive market (Id. at 29). IEU also notes that it is
speculative to consider a potential shale gas generating facality as a benefit (IEU- Reply Br.
at 17).

FES states that the transition to a competitive market is not beneficial to the public
interest because it delays competition at least three and'a half years (FES Br. at 93-94). FES
asserts that the proposed capacity caps contained within the Stipulation would t harm
customers, as it would not allow for CRES providers to provide customers with
opportunitaes to shop at prices lower than the Companies SSO (Id. at 95-100). FES
disagrees that the Stipulation promotes economic development, and states it would
achzally harrn customers by destroying jobs in Ohio (Id. at 123 citing to FES Ex. 2 at 61-62).
In addition, FES claims the proposed benefits associated with PWO and OGF are
contingent on the Companies achieving a ten percent return on equity, and thus uncertain
and not a benefit (FES Reply Br. at 28).

The Commission finds that, the Stipulation, as modified, advances the public
interest and will benefit ratepayers. The transition to cornpetitive markets in just three and
a half yeaLrs, as opposed to over five years, is beneficial to ratepayers because customers
will be able to shop for electric suppliers that may have lower rates than AEP-Ohio.
Further, while the Comanission notes that market is subject to tluctuations and may be at
times unpredictable, the rate design, as modified by the Commission in previaus sections,
enable for a smooth transition to the market by providing not only reasonable and
transparent rates, but aLso by allowing for rate certainty and stability such that customers
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know what to expect. Also, the Comnilssion notes that this Stipuiation's removal of
shopping barriers will not only allow CRES providers to benefit by easier access to
customers, but customers potentially benefit Erom rates lower than the standard service
offer.

While, as we stated earfier in this opinion and order, we understand that FES wants
this transition to competitive markets to occur as soon as possible, we firmly believe that
transition plan as set forth by the Stipulation and modified by this opinion and order, will
achieve the end results in a much faster manner than was otherwise possible through an
MRO. To the contrary, were we to adopt FES's suggestion to reject this Stipulation in its
entirety, the transition to be market would inevitably be longer than the time frame the
Stipulation sets forth.

Further, we believe the Stipulation, as modified, will also enhance Ohio's economy
and promote economic development opportunities in AEP-Ohio's service region. As
discussed above, rate stability and certainty, which is achieved through mechanisms such
as the LFP and MTR, will allow for AEP-Ohio's industrial and commerci.al customers who
have been hardest hit by the economic downturn to receive incentives and discounts on
their peak loads, and will ensure that when the transition to market is complete, these
customers will be less likely to face rate shock. Further, if there is an established need for

additional generation in the future, the GRR provides a mechanism to enable the
Commission to allow for the construction of generation faci3ities, while committing to the
diversity of state supply, as is consistent with Section 4928.02, Revised Code. In addition,
AEP-0hio's agreement to provide annual contribution of $3 million and $5 million to
PWO and OGF, respectively, are beneficial to low income, residential customers, and wifl
aid in econornic development by enhancing economic stability for the Companies

industrial customers. Further, to ensure these provisions are not speculative, we find it
-necessary to modify the Stipulation and remove the contingency on the Companies
achieving a ten percent return on equity. We find this rnodificatian furthers the public

interest.

In addition, we note that OCC/APJN's concerns relating to shopping capacity caps
were appropriately addressed in the Commission's moclification to the capacity case,
which addressed these public interest concerns by modifying the Stipulation to include
governmental aggregation ballots that passed this November. Moreover, the Stipulation
provides the Cotnmission with flexi.bility to order recovery under the GRR or PbZR only if
the Comrnission determines that such recovery is necessary. The testimony in the record
also indicates the Stipulation promotes energy efficiency programs and renewable energy
resource development. We note that while the Stipulation does not state whether AEP-
Ohio's next application will include a CBP, the Comsnission expects a CBP provision will
be included in AEP-0hio's next application.
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in addition, the modifications the Corunission has made to the Stipulation further
benefit the ratepayers 'and public interest. First, the automatic base generation rate
increases have been lowered to half of what the Stipulation originally proposed. This will
benefit ratepayers by having less significantly lower rate increases, while still allowing for
a smooth transition to competitive market pricing in 2015. Further, the modification of the
capacity plan allows for al1 of the eommunities and municipalities that recently passed
goverrmrnental aggregation initiatives this November to take advantage of CRES suppliers'
offers that may be lower than what AEP-Ohio is offering to its customers. The
Commission's modification to the Stipulation which extends the credit offered to AEP-
Ohio's GS-2 customers to $10/MWh for the first 2,000,000 MWh of usage per calendar year
will ensure GS-2 customers are not closed out of the incentive, and wilt provide the
opportunity for new customers in AEP-Ohio's territory to take advantage of the incentive.
Further, any unused megawatt hours wili be roiled over to the next calendar year.

Finally, in our modifications to the corporate separation plan for the Companies, we

believe that a balance was struck as the Cominission allows for the process to move
forward to ensure no delay in AEP-Ohio's corporate transition, while ensuring there is
opportunity for interested parties to provide comsnents and suggestions to assure the
corporate separation plan's details are implemented in a manner that will be in the public
and ratepayers best interests. Accordingly, we find that the Stipulation, as modified,
benefits the public interest.

V. CONCLUSION

As a result of the Commission's adoption of the Stipulation filed in these matters,
the stay of the inter-related cases addressed in the Stipulation shall be continued until the
Commission specifically orders otherwise or there is a final non-appealable order in the
case on the Stipulation.

Furthermore, the Commission finds that the Companies should file revised final
tariffs consistent with this order by December 23, 2011. In light of the short timeframe
remaining before these tariffs by necessity must go into effect, the Comrnission finds that
the revised final tariffs shall be approved effective January 1, 2012, subject to final review
by the Commission.

VI. FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) CSP and OP are public utilities as defined in Section 4905.02,
Revised Code, and, as such, the connpanies are subject to the
jurisdiction of this Cornmission.
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(2) On January 27, 2011, CSP and OP filed applications for an SSO
in accordance with Section 4928.141, Revised Code.

(3) On March 8, 2011, a technical conference was held regarding
AEP-Ohio's applications.

(4) Pursuant to published notice, public hearings were held in
Canton, Lima, Marietta, and Columbus, in which a total of 61
witnesses offered testimony.

(5) On July 6, 2011 and August 9, 2011, prehearing conferences
were held in these matters.

(6) The following parties filed for and were granted intervention in
AEP-Ohio's ESP 2 proceeding: IEU, Duke Retail, OEG, OHA,

OCC, OPAE, Kroger, FES, Paulding, APJN, OMA-EG, AEP

Retail, DWEA, P3, Consteilation, Compete, NRDC, Sierra Club,
14iiliard, RESA, Exelon, Grove City, AICUO, Wal-Mart,
Domirtion Retail, ELPC, OEC, Ormet, and Enernoc.

(7') On September 7, 2011, a Stipulation was filed in these cases.
The Stipulation was signed by AEP-Ohio, Staff, OEG,
Constellation, OHA, OMAEG, Kroger, Hilliard, Grove City,
AjC1.TO, Exelon, Duke Retail, AEP Retail, Wal-Mart, RESA,
Paulding, OEC, ELPC, Enernoc, NRDC, and P3.

(8) On September 19, 2011, the Companies held a public
presentation before the Commission on the proposed
Stipulation and Recorrunendation.

(9) The evidentiary hearing on the Stipulation commenced on
October 4, 2013, and concluded on October 27, 2011.

(10) Briefs and reply briefs were filed on November 10, 2011, and
November 18, 2031, respectively.

(11) The Stipulation presents an ESP pursuant to Section 4928.143,
Revised Code, which authorizes the electric utilities to file an
ESP as their SSO.

(12) The Commission finds that the Stipuiation, as modified, meets
the three criteria for adoption of Stipulations, is reasonable, and
should be adopted.

-66--
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(13) The proposed ESP, as modified by this opinion and order,
inciuding its pricixtg and all other terms and conditions is more
favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised
Code.

VII. ORDER

It is, therefore,

-67-

ORDERED, That the Stipulation, as modified by the Cortunission, be adopted and

approved. It is, further,

ORDERED, That DWEA's request to withdraw from AEP-Ohio's ESP 2 and OPAE's
request to withdraw from the consolidated Stipulation proceedings are granted. It is,

further,

ORDRED, That IEU's motion to disrnisa the Stipulation is denied. It is, further,

ORDERED, That the Stipulation is adrnitted into the record evidence. It is, further,

ORDERED, That IGS's interiocutory appeal fox intervention is denied. It is,

further,

ORDERED, That FES's and AEP-Ohio's motion for a protective order is granted for
18 months from the date of this Order. It is, further,

ORDERED, That OCC/APjN''s request to review the procedural rulings is denied.

It is, further,

ORDERED, That FES's xequest to strike a portion of Staff's brief is granted. It is,

further,

ORDERED, That the Companies shall file revised final tariffs consistent with this
order by December 23, 2011, and that the revised final tariffs shall be approved to be
effective January 1, 2012, subject to final review by the Comanission. The new tariffs shall

be effective for bills rendered on or after the effective date. It-is, further,

Appx. 000143



11-346-EL-SSO, et al. -f 8-

ORDERED, That the Cornpa€iies file in final form four complete copies of tariffs
consistent with this Opinion and Order. One copy shall be filed with this case docket, one
shall be filed with each company's TRF docket, and the remaining two copies shall be
designated for distribution to the Rates and Tariffs Division of the Commi%ion's Utilities
Department. The Companies shall also update their respective tariffs previously filed
electronically with the Commission's Docketing Division. It is, further,

ORDERED, That the Companies shall notify their customers of the changes to the

tariff via bill message or bill insert within 30 days of the effective date. A copy of this
notice shall be submitted to the Commission's Service Monitoring and Enforcement
Department at least 10 days prior to its distribution to customers. It is, further,

ORDERED, That a copy of this opinion and order be served on all parties of record.

THE PUBLIC UTILn7FS COMMISSION OF OHIO

Paul A. Centolella

GNS/TlT/vrm

Entered in the Journal

=-141011

Betty McCauley
Secretary
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BEFORE

THE PUBLIC UTILi31ES COMMISSION OF OHIO

)In the Matter of the Application of Columbus
Southern Power Company for Approval of )
an Electric Security Plan; an Amendment to ) Case No. 08-917-EL-SSO
its Corporate Separation Plan; and the Sale or )
Transfer of Certain Generating Assets. )

in the Matter of the Application of Ohio )
Power Company for Approval of its Electric ) Case No. 08-918-EL-SSO
Security Plafu and an Amendment to its }
Corporate Separation Pian. )

ORDER ON REMAND

The Comrnission, coming now to consider the evidence presented in these

proceedings, pursuant to the Suprerne Court of Ohio's remand in In re Application of

Columbus S. Pou^er Co. (2011), 128 Ohio St.3d 512, the transcripts of the hearing, and briefs

of the parties, hexeby issues its order on remand.

APPEARANCES:

T'he following parties made appearances in the remand phase of these proceedings:

Steven T. Nourse and Matthew J. Satterwhite, American Electric Power
Corporation, One Riverside Plaz.a, 29th Floor, Columbus, Ohio 43215, and Porter, Wright,
Morris & Arthur, by Daniel R. Conway, 41 South High Street, Columbus, Ohio 43215, on
behalf of Columbus Southern Power Company and Ohio Power Company.

Mike DeWine, Ohio Attorney General, by John H. )ones, Assistant Section Chief,
and Werner L. Margard, Assistant Attorney General, 180 East Broad Street, Columbus,
Ohio 43215, on behalf of the Staff of the Public Utilities Comrstission of Ohio.

jarnine L. Migden-0strander, Ohio Consumers' Counsel, by Maureen R. Grady and

jeffrey L. Small, Assistant Con.sumexs' Counsel, 10 West Broad Street, Suite 1800,
Columbus, Ohio 43215, on behalf of the residential utility consumers of Colurnbus

Southern Company and Ohio Power Company.

Boehm, Kurtz & Low-rv, bv David F. Boehm, .Mtchael L. Kurtz, and Jody v M. Kyler,
36 East Seventh Street, Suite 151(l, Cincinnati, Ohio 43202, on behalf of the nhio Energy

Group.
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Chester, Willcox & Saxbe LLP, by John W. Bentine, Mark S. Yurick, and Zachary D.

Kravitz, 65 East State Street, Suite 1000, Columbus, Ohio 43215, on behalf of The Kroger

Company.

McNees, Wallace & Nurick LLC, by Samuel C. Randazzo, Frank P. Darr, and
Joseph E. Oliker, 21 East State Street, 17th Floor, Columbus, Ohio 43215, an behalf of

Industrial Energy Users-Ohio.

David C. Rinebolt and Colleen L. Mooney, 2-31 West Lirna Street, Findlay, Ohio

45839, on behalf of Ohio Partners for Affordable Energy.

Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff, Stephen M. How ard,

and Lija Kaleps-C1ark, 52 East Gay Street, P.O. Box 1008, Columbus, Ohio 43216, and
Cynthia Fortner Brady, Constellation Energy Resources, LLC, 530 West Washington
Boulevard, Suite 300, Chicago, Illinois 60661, on behalf of Consteliation NewEnergy, Inc.,

and Constellation Energy Commocfities Group, Inc.

Bricker & Eckler LLP, by Thomas J . O'Brien, 100 South Third Street, Columbus,

Ohio 43215, and Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215,
on behalf of the Ohio Hospital Association.

Bricker & Eckler LLP, by Matthew W. Warnock, 100 South Third Street, Columbus,
Ohio 43215, on behalf of the Ohio Manufacturers' Association.

Sonzienschein, Nath & Rosenthal LLP, by Emma F. Hand, Clinton A. Vince, and

Presley R. Reed, 1301 K Street NW, Suite 600, East 'I'ower, Washington, DC 20005, on

behalf of Ormet Primary Aluminuxn Corporation.

OPINION:

1. HISTORY OF THE PROC.EEDiNGS

On July 31, 2008, Columbus Southern Power Company (C5P) and Ohio Power
Company (OP) (jointly, AEP-Ohio or the Cornpanies) filed an application for a standard
service offer (SSO) pursuant to Section 4928.141, Revised Code. The application was for an
electric security plan (ESP) in accordance with Section 492$.143, Revised Code.

By entries issued August 5, 2008, and September 5, 2008, the procedural schedule in
these matters was established. A technical conference v%,as held regarding AFP-Ohio's
application on August 19, 2008, and a prehearing conference occurred on November 10,
2{}08. The evidentiary hearing commenced an November 17, 2008, and concluded on
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December 10, 2008. The Com.mission also held five local public hearings throughout the
Companies' service area.

At the evidentiarv hearing, AEP-Ohio offered the testimony of 11 Kitnesses in
support of the Companies' application, 22 witnesses testified on behalf of various
intervenors, and 10 witnesses testified on behalf of Staff. At the local public hearings, 124

witnesses testified. Briefs were filed on December 30, 2008, and repIy briefs were filed on

January 14, 2009.

On March 18. 2009, the Commission issued its opinion and order regarding AEP-
Ohio's application (FSP Order). Bv entries on rehearing issued July 23, 2009 -(First ESP

EOR) and November 4, 2009, the Cornmission affirmed and clarified certain issues raised
in the FSP Order. As ultimately modified and adopted by the Com.anission, AEP-Ohiti s
ESP directed, among other things, that AEP-Ohio be permitted to recover the incremental
capital carrying costs that would be incurred after January 1, 2009, on past environmental
investments (2001-2008) and approved a provider of last resort (POLR) charge for the ESP

period. i

The Cornrnission's decision was appealed to the Supreme Court of Ohio. On April
19, 2011, the Court affirmed the ESP Order in numerous respects, but remanded the
proceedings to the Commission with regard to two portions of the Comznission's decision.
The Court determined that Section 4928.143(B)(2), Revised Code, does not authorize the
Conn.mission to allow recovery of items not enumerated in the section. The Court
remanded the cases to the Cornmission for further proceedings in which the Commi.ssion
may determine whether any of the listed categories set forth in Section 4928.143(B)(2),
Revised Code, authorize reroverv of environmental investment carrying charges.2
Regarding the POLR charge, the Court conciuded that the Conunissiori s decision that the
POLR charge is cost-based was against the marLifest weight of the evidence, an abuse of
the Cocnmission's discretion, and reversible error. The Court noted two methods by
which the Commission may consider the POLR charge on remand, specificaily, as either a
non-cost-based POLR charge or by way of evidence of AEP-Ohia s actual POLR costs.3

By entry issued May 4, 2011, the Cornnu.ssion directed AEP-Ohio to file proposed
tariffs removing the POLR and environmental carrying charges from its rates by Mav 11,
2011. The entrv also directed AEPrOhio, if it intended to seek recovery of the POLR or
environmental carrying charges, pursuant to the Court's remand, to make the appropriate
filing with the Cornznission. On May 11, 2011, the Companies filed proposed tariffs, under
protest, and corrections on Mav 13, 2011. AEP-0hio also filed rnotioztis requesting that the

1 AEP-Ohio FSP Order at 24-28, 7A-40; First ^SP EOR at 10-13, 24-27.

2 In re App2ication of Columbes S. Pcruer Co. (2011), 128 Ohici Si.:id 512, 520.

3 in re.Appiication of Columbus S. Pouxr Co. (2012), I28 Ohio 5t3d 512, 519.
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Commission either establish a procedural schedule for the remand proceedings and reject

or hoid in alaeyance the proposed tariffs eliminating the POLR and environrnenta] carrying

charges, or collect the existing tariff rates subject to re.fund pending the Comm.ission's

decision on remand. By responses filed May 16, 2011, the Ohio Energy Group (OEG),
Ohio Manufactvrers' Association (OMA), and Ohio Hospital Association (OHA) endorsed
the collection of the existing rates, subject to refund. In various filings, other parties,
namely, the Office of the Ohio Consumers' Counsel (OCC), Ohso Partners for Affordable

Energy (OPAE), and Industrial Energy Users-Ohio (IEU-Ohio) opposed AEP-Ohio's

motions.

On May 20, 2011, AEP-Ohio filed what it referred to as an initial merit filing on
remand. In the filing, the Companies state that there is sufficient evidence in the record
for the Comrru5sion to find that the environmental carrying costs are recoverable under
one of the provisions in Section 4928.143(B)(2)(a) through (h), Revised Code, without

further proceedings. V`'hile AEP-Ohio argued for the Comunission to determine the level
of POLR charges due the Cornpanies based on the existing record and made various
arguments in support thereof, AEP-Ohio also recognized that the Commission may
schedule hearings and admit additional evidence regarding the Companies' POLR

obligation.

By entn' Lssued Mav 25, 2011, the Commission directed AEP-Ohio to file revised
tariffs by Mav 27, 2011, rnaking the POLR and environmental carrying charges subject to
refund, as of the fir5t billing cycle of June 2011, until the Commission specifically orders
otherwise on remand. The Corsunission specified that, if it ultimately determines in the
remand proceedings that anv POLR or environmental carrying charges are to be refunded
to customers, interest may be imposed on the amounts collected. The Comznission
concluded that making the current tariff rates subject to refund, pending the outcome of
the remand proceedings, is the most reasonable means to faciiitate a just process for
customers and the Companies, and to avoid rate volatility for some customers. In the

Mav 25, 2011, entrv, the Continission also established a procedural schedule to afford
AEP-Ohio and the intervenors an opportunity to present testimony and to offer additional

evidence in regard to the POLR and environmental carrying charges remanded to the

Cornmission. The parties were specifically directed to address the amount of POLR
charges at i.ssue and the rate of interest charges applicable, if any. On lviav 27, 2011, AEP-

Ohio filed revised tariffs in accordance with the May 23, 2011, entry.

Following issuance of the May 25, 2011, entrv, FirstEnergy Sniutions Corp. (FF5),

Appalachian Peace and Justice Network (APJN), and Exelon Generation Company, LLC

(Exelon) filed motions to intervene in these proceedings. By entry issued June 16, 2011, the
attorney examiner denied the motions, finding that they were fiied nearly three years past
the established intervention deadline and that the movants had not demonstrated
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extraordinary v circumstances justifying late intervention. On June 29, 2011, the
Commissionaffirmed the attUrney examiner's ruling and denied the interlocutory appea[s
of FES, APJN, and Exelon.

Pursuant to the procedural schedule established in the Nfay 25, 2011, entrv, as
modified by entries of iune 2.3, 2011, and June '-V, 2011, a prehearing conference was held
on July 8, 2011. The hearing commenced on julv 15, 2011, and continued on Julv 19, 2011,
through July 21, 2011. The hearing concluded with rebuttal testimony on July 28, 2011.

At the hearing, AEP-Ohio presented the testimony of Dr. Anil Makhija (Cos.
Remand Ex. 1), Dr. Chantale LaCasse (Cos. Remand Ex. 3), and Laura J. Thomas (Cos.
Remand Ex. 4), regarding the Companies' POLR obligation, and the testimony of Philip J.
Nel.son (Cos. Remand Ex. 2), regarding the environmental investment carrying charges
incurred during the ESP for investments made from 2001-2008 4 The Companies aiso
offered the rebuttal testimony of Dr. Chantale LaCasse (Cos. Remand Ex. 3), Thomas E.

Mitchell (Cos. Remand Ex. 7), and Laura J. Thomas (Cos. Remand Ex. 8).

Six witnesses testified for various intervenors: on behalf of OCC, Mack A.
Thompson (OCC Remand Ex. 1) and Dr. Daniel J. Duann (OCC Remand Ex. 2); on behalf
of lEU-Ohio, Dr. Jonathan A. Lesser (IEU-Ohio Remand Ex. 1), Kevin M. Murray (IEU-
Ohio Remand Ex. 2), and Joseph G. Bowser (IEU-Ohio Rernand Ex. 3); and on behalf of
Constellation NewEnergy, Inc. and Constellation Energl, Cornmodities Group, Inc.
(}ointlv, Constellation), David I. Fein (Constellation Remand Ex. 1). Staff presented the

testimony of Timothv W. Benedict (Staff Remand Ex.1).

At the conclusion of the hearing on luly 28, 2011, IEU-Ohio, joined bv OCC, moved
to dismiss these cases, asserting that AEP-Ohio failed to sustain its burden of proof. The
attorney examiner deferred ruling on the motion to dismiss.

Initial briefs were filed on August 3, 2011, by AEP-Ohio, Staff, IEU-Ohio, and
Constellation. joint briefs were filed by OCC and OPAE, as well as OMA and OHA.
Additionally, FES filed a rnotion for leave to file an amicus cz4riue brief attached to its

motiort On August 10, 2011, AEP-Ohio filed amemorandum contra pFS motion. h'ES

filed a reply on August 15, 2011.

On August 10, 2011, OCC and OPAE filed a motion to strike a portion of AEP-
Ohio's initial brie#_ iEU-Ohio filed a similar motion on August 11, 2011. AEP-Ohio filed a
rnernorandum contra the motions to strike on August 16, 2011. OCC, OPAE, and tEU-
Ohio filed a joint reply on August 18, 2011.

4 References to exhibits or transcripts from the remand proceedings wi4.i specificady be designated as such
in this order. AII other references refer to evidence from the originaf record compiled in 2008.
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Reply briefs were filed on August 12, 2011, b), AEP-Ohio, 1EU-Ohio, and
Constellation. Joint reply briefs were filed bv OCC and OPAE, as we11 as OMA and OHA.
On August 17, 2011, OCC, OPAE, and IEU-Ohio filed a joint motion to strike portions of
AEP-Ohio's reply brieE_ AEP-Ohio filed a memorandum contra the motion to strike on
August 24, 2011. OCC, OPAE, and IEU-Ohio filed a joint reply on August 29, 2011.

H. PROCEDURAL ISSUES

A. iEL-Ohio`s Motion to Dismiss

As noted above, IEU-Ohio moved to dismiss these cases at the conclusion of the
hearing on July 28, 2011, and OCC joined the motion. With respect to AEP-Ohio's POLR

charges, IEU-Ohio contends that the Companies asserted during the remand proceedings
that their POLR ccysts are based on the value to customers of the option to svti-itch to an
alternative supplier, which IEU-Ohio believes is the same argument that was previously
rejected by the Supreme Court of Ohio. Regarding environmental carrying charges, iEL-
Ohio argues that the Companies have failed to identify any category within Section
4928.143(B)(2), Revised Code, that supports their recoverv of such costs. IEL:-Ohio
concludes that the Companies have failed to meet their burden of proof. (Reznand Tr. V at

594-895_)

AEP-Ohio responds with respect to the POLR charges that the Court's decision
does not dictate a particular outcome in these cases or prevent the Conzrnission from
reaching the same result as in the original proceedings. The Companies argue that the
evidence should be considered by the Con2rnission. On the subject of environmental
carr3,ing charges, AEP-Ohio maintains that it has identified multiple bases in the statute
that support recovery of its costs. (Remand Tr. V at 895-897.)

The Conunission finds that AEP-Ohio has presented sufficient evidence, as
addressed in detail below, such that we mav decide these matters on the record.
Accordingly, IEU-Ohio's motion to dismiss should be denied.

B. FES' Motion to File Amicus Curiae Brief

On August 5, 2011, FES filed a motion for leave to file an arn&ws curiae brief in these

proceedings. FES notes that its brief addresses AEP-Ohio's POLR charges. According to
FES, it has extensive experience on the subject of POLR risk, given that it has assumed
such risk in competitive auctions as a competitive retail electric service (CRES) provider.

FES believes that its experience may be beneficial to the Corntnission. FES notes that it
was denied intervention in these proceedings and that, in other cases, the Commission has
perrnitted atnicus filings by entities denied intervention or even where intervention was
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not sought. FES asserts that its brief will not delay the proceedings or expand on the
issues, as FES does not seek to introduce new evidence_ FES points out that the
Cornrnissiori s decision will have a significant impact on CRES providers operating in
AEP-Ohio's service territory and that the Commission should have as much information
as possible in making its decision.

In its memorandum contra, AEP-Ohio responds that FE5 was properly denied

intervention in these cases and that its participation at this point adds no value to the
record. The Companies further note that FES has identified no legal basis authorizing FES

to file an amicus curiae brief. AEP-Ohio disputes FES' claim that it does not intend to seek
new evidence, pointing out that FES attached a non-record exhibit to its brief. The

Companies maintain that FES has no unique POLR experience to share with the
Commission and that the perspective of CRES suppliers has already been provided by
Constellation, which is a party to these proceedings. AEP-Ohio notes that the Commission

has not solicited FES' amicus fi2ing, as it has from other entities in prior cases, and that FES'

true concerns are those of a competitor of the Companies and not an aide to the
Corrunission.

1'be Corn.mission finds no basis under the present circumstances to justify

perrnitti.ng FES to file an amicus czeriae brief. As discussed above, FEES' late motion for
intervention was denied. In the entrv of June 29, 2011, we noted that FE5 was granted
intervention in AEP-Ohio's pending ESP case, Case No. 11-346-EL-SSO, et al., and that our
decision was not intended to prevent FES from presenting its arguments with respect to
AEP-Ohio's POLR charges or from otherwise fullv participating in those proceedings,
regardless of the outcome of the present cases. Additionallv, as AEP-Ohio notes, the
perspective of CRES providers is already represented in these proceedings by
Constellation, which has provided expert testimony, as well as filed initial and reply
briefs. Finally, we find that FES' arnicus curiac brief raises no issue that has not also been
raised by Consteilation or the other parties. For these reasons, FFS' motion for leave to fi]e

an amicus curiae brief should be denied.

C. Motions to Strike of OCC OPAE and IEU-JOhio

I . Testirnon v

a. Rebuttal Testimon of Dr. LaCasse

During the remand hearing, OCC, joined by IEU-Ohio, OPAE, Constellation, and
OHA, moved to strike a portion of the rebuttal testimony of Companies witness iaCasse.
I'he motion to strike was dernied by the attorney examiner. (Remand Tr. V at 637-643, 653.)

In their initial brief, OCC and OPAE renew the rnotion to strike, request that the
Commission find that the attorney examiner's ruling was erroneous, and ask that the
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rebuttal testimonv and related testimony on cross-examination be disregarded. Regarding
the specific portion of the rebuttal testirnony in ciuestion, which pertains to Monte Carlo
model results offered in support of the Companies' option model results (Cos. Remand Ex.
5 at 7-11), OCC and OPAE argue that proper rebuttal testimony does not include subjects

that could have been presented during the party-'s direct case. OCC and OPAE note that
AEP-Ohio indicated in its initial merit filing of May 20, 2011, that it intended to support
the reasonableness of its POLR charges based on additional modeling, which could

include the results of a Monte Carlo model. OCC and OPAE assert that the late arrival of a
study is insufficient justification for its presentation in rebuttal testimonv and that the late
admission into the record of the ?vionte Carlo results was lvghly prejudicial. AEP-Oh.io
responds that Dr. LaCasse offered proper rebuttal testimony and that, because OCC failed
to take an interlocutory appeal of the attorney examiner's ruling, it may not now be

attacked on brief.

Initialhf, the Commission notes that OCC and OPAE nlav raise the propriety of the
attorney exarmner's ruling for the Commission's consideration pursuant to Rule 49(11-1-
15(F), Ohio Administrative Code (O.A.C.). We find, however, that the attorney examiner
properl)' denied the rnotion. The rebuttal testimonv of Dr_ LaCasse regarding the results
of the Monte Carlo model was specifically provided in response to the direct testirnony of
IELr-Ohio witness Lesser, stating that "options must be valued using entpirical models,
such as [M]onte-[C]arlo models" if the strike price is correlated with the price of the
underlying asset and that "one cannot use either the Black-Scholes or Black models to do
so" (IEU-Ohio Remand Ex. 1 at 22; Cos. Remand Ex. 5 at 7). As Dr. LaCasse's rebuttal
testimon<< was specifically offered in response to Dr. Lesser's testimony, it could not have
been offered as part of the Companies' direct case, given that the Companies' direct
testimony was filed before the intervenors'. Further, OCC and OPAE have offered no
support for their conteniion that the Monte Carlo results were presented in rebuttal

testimony because they were late. Neither have OCC and OPAE demonstrated how the
admission of the testimony into the record caused them prejudice. Both parties were
afforded the opportunity to cross-examine Dr. LaCasse regarding the Monte Carlo results.

b. Direct Testimonv of Mr. Nelson

OCC also moved during the remand hearing to strike a portion of the direct
testimony of Compardes witness Nelson. This motion was also denied by the attorney

exarniner. (Rernand Tr. I at 69-70, 78.) OCC and OPAE, in their initial brief, ask that the

Comrrtission reverse the ruling. [n the relevant portion of the testimony, Mr. Nelson
identified three statutory bases in support of the Cornpanies' recoverv of environmental
carrving costs (Cos. Remand Ex. 2 at 4). OCC and OPAE move to strike this testimony on

the grounds that Mr. Nelson is not qualified to offer a legal opinion.
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The Cornrnission finds that this motion to strike was also properlcr denied.
N1r. Nelson explained that his testimonv was offered based on the advice of counsel (Cos.
Remand Ex. 2 at 4) and that he was not testifying as an expert in legal matters (Remand Tr,
I at 78). Mr. Nelson's testimony was thus not offered as a legal opinion.

2. Initial Brief

On August 10, 2011, OCC and OP.4E filed a motion to strike a portion of AEP-
Ohio's initial brief referring to the POLR charges of other electric distribution utilities
(EDUs) in Ohio. IEU-Obio filed a similar motion on August 11, 2011. OCC, OPAE, and

[EU-Ohio argue that the POLR charges of the other EDUs were not introduced or admitted
into evidence and that the Cornpanies' attempt to rely on non-recurd information should
be rejected. They further assert that the Conunission must base its decision on the record
before it, as required by Section 4903.09, Revised Code_ OCC, OPAE, and IEU-Ohio add
that they have concems about the relevancy, comparability, and accuracy of the charges
listed for the other EDUs, which they would have raised if the information had been
introduced during the hearing.

AEP-Ohio responds that the information that OCC, OPAE, and IEU-Ohio seek to
strike was taken directly from tariffs that have been approved by the Commission and that
the Commission has the authority to recognize its own decisions and approved tariffs,
which have the effect of a statute. The Coxnpanie,s argue that the Commission has
previously taken administrative notice of tariff provisions for comparison purposes and
may do so here, if necessary . They note that the information was provided to assist the
Commission in applying its prior decisions to the present cases. AEP-Ohio contends that
the circumstances surrounding approval of the other EDUs' POLR charges are knou-n by

the Cornrnission and may be weighed accordingly.

OCC, OPAE, and IEU-Ohio reply that it is inappropriate to take administrative
notice of the information after the record is closed, as it denies them the opportunity to
explain and rebut the information through cross-exarrmination, contrary to Ohio Supreme
Court and Commission precedent_ They add that the Companies have offered no reason
for having waited until the briefing stage to present the information.

The Comanission agrees with OCC, OPAE, and IEU-Ohio that they should have
been afforded the opportunity to challenge the infornnation in question during the hearing
and that it would be improper to take adnministrative notice of the information at this stage
in the proceedings. AEP-Ohio admits that the table in its brief was included in its initial
merit filing of May 20, 2011, but offers no explanation as to why it was not presented
during its direct case. Additionally, the Commission questions whether the inforrnation
presented in the table may properly be used for the purpose of comparison. As the
intervenors note, the rates and charges of the other EDU.s shown in the table do not appear
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to relate solelv to their POLR obligation and, in any event, were determined in the context
of Conunission-approved stipulations. Accordingly, the motions to sh-ike should be
granted, such that the first paragraph on page 30 of AEP-Ohio's initial brief, including the
table, should be stricken.

3. ReI21v Brief

On August 17, 2011, OCC, OPAE, and IEU-Ohio fiied a motion to strike two

portions of AEP-Ohio's reply brief. The first portion is a sentence pertaining to the POLR
charges of the other EDUs. The second portion pertains to statements anade by OCC
witness Medine regarding the BEack-Scholes model in a Commission-ordered audit report

in the Companies' fuel adjustment clause (FAC) proceedings, Case No. 10-268-EL-FAC, et

aI. With respect to both portions, OCC, OPAE, and IEU-Ohio argue that the Companies'
attempts to rely on non-record inforrnation should be rejected for the same reasons
advanced in their motions to strike a portion of AEP-Oh3o's initial brief, as discussed-

above.

Likewise, AEP-Ohio raises the same arguments asserted in its response to the
n,otions to strike a portion of its initial brief_ Regarding the statements of OCC witness
Medine on the subect of the Black-Scholes rnodel, the Companies argue that whether to
take adrninistrative notice is a case by case determination and that, under the
circurnstances, it is appropriate for the Commission to do so in order to be able to cornpare
Ms. Medine's testimony in these cases, as addressed by OCC and OPAE in their initial
brief, with her statements in the audit report in the FAC proceedings.

The Commission finds that the motion to strike should be granted for the same
reasons addressed above. We find that it is irnQroper to take administrative notice of the
information in question, which was not presented until the reply brief was filed and thus
foreclosed the intervenors from challenging the information. Therefore, the motion to
strike should be ganted, such that both portions of AEP-Ohio's reply brief, as identified
by OCC, OPA E, and IEU-Ohio, should be stricken.

M. DISCUSSIO?V

A. Incremental Carrvin Cost ior 2001-2008 Environmentallnvestment

1. Supreme Court's Directive

In the ESP Order, the Commission authorized AEI'-Ohio "to recover the
incremental capital carrying costs that will be incurred after January 1, 2009, on past
environmental investments (2001-2008) that are not presently reflected in the Companies'
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existing rates."5 The Commission interpreted Section 4928.143(B)(2), Revised Code, to
perinit AEP-Ohio to include, in the ESP, environmental investment carrying costs incurred
during the ESP term. `lhe Commission found that "jtlhe carrying costs on the

environmental investments tall within the FSP period and, therefore, may be includeci in
the ESP pursuant to the broad language of Section 4928.143(B)(2), Revised Code,

permitting recovery for unenumerated expenses."6 The Commission authorized the
Companies to collect a revenue requirernent of $26 million for C5P and $84 million for OP.
On appeal, the Supreme Court of Ohio determined that Section 4928.143(B)(2), Revised
Code, does not authorize the Com3nission to allow recovery of items not enumerated in
the section. The Court remanded the cases to the Conumission for further proceedings in
which the Comnzission may determine whether any of the listed categories set forth in
Section 4928.143(B)(2), Revised Code, authorize recovery of environmental investment

carrving charges.7

Z. A12plicable Law

Section 4928.143(B)(1), Revised Code, provides that an PSP " shall include

provisions relating to the supply and pricing of electric generation service." Additionally,
Section 4928.143(B)(2), Revised Code, enumerates specific categories of items that an ESP

may include.

3. Arg_urnerlts

In their application, the Companies requested increases to their base, non-pAC
generation rates for recovery of carrying costs for e.nvizoranental investments made during
2001-2008 that were not currently reflected in their SSO rates, or an annual amount of $26
million for CSP and S84 million for OP. The Commission approved the Companies'

request.

AEP-Ohio asserts that the narrow legal issue remanded to the Commission may be
readily addressed by substantiating its recovery of carrying costs on 2001-2008
environmental investments by way of any one of multiple provisions within Section
492$.143(B)(2), Revised Code. First, the Companies state that Section 4928.143(B)(2)(d),
Revised Code, authorizes the Cornmission. to establish terms relating to carrying costs, as
would have the effect of stabilizing rates. In their brief, the Companies note that the effect
of perpetuating the useful lives of existing generation assets through prudent
environmental investments is to stabilize rates, particularly when compared to the cost of
investing in new generation. As another statutory basis, AEP-Ohio points to Section

5 FSP Order at 28.

6 First ESP LOR at 12.

7 In ►r AppficQtion of Columbus S. Porlxr Co. (2011),128 Ohio 5t.3d 51z, 52Q.
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4928.143(B)(2)(e), Revised Code, which authorizes automatic increases in any component
of the SSO price. The Companies claim that, because compliance with environmental
reguiation; is compulsory when operating a generating station, it is appropriate to allow
automatic pass-through of prudentiST incurred carrying costs on environmental

investrnents. Finally, AEP-Ohio identifies Section 492$.143(B)(2)(b), Revised Code, as
another legal basis for its recovery of such costs, noting that the provision aliows cost
recovery for an environmental expenditure for an electric generating facilitv of an EDU,

provided the cost is incurred or the expenditure occurs on or after January 1, 2009. The
Companies explain that, although the environmental investments were made prior to that
date, the carrying costs on those investments were incurred in 2009 and beyond.

Staff agrees with AEP-Ohio that Section 4928.143(B)(2)(d), Revised Codes, allows
for recovery of the Companies' environmental investment carrying costs, given that
"carrying costs" are specifically enumerated in that provision.

jEL-Ohio argues that AEP-Ohio has failed to demonstrate that the carrying charges
on 200I-20(18 environmental investments are lawful. Initially, IEU-0hio notes that the
Companies have not claimed that the revenues from their other rates and charges are
inadequate to compensate the Companies for their environmental investrnent carrying
cc3sts. IEU-Ohio further argues that AEP-Olzio failed to offer any evidence in support of its
claim for recovery and instead merely referred to certain provisions in the statute, without
demonstrating that it satisfies the criteria of any of those provisions. With regard to those
provisicans, IEU-Ohio asserts that Section 4975.143(B)(2)(b), Revised Code, pertains on3y to
recovery of expenses related to construction work in progiess occurring on or after
January 1, 2009, and is not applicable to AEP-Ohio's carrying costs. Regarding Section
4925.143(B)(2)(d), Revised Code, IEU-0hio contends that Companies wr itness Nelson failed
to demonstrate how the carrying charges stabilize or provide certainty regarding retail

electric service. Finafly, with respect to Section 4928.143(B)(2)(e), Revised Code, IEU-Ohio
notes that the carrying charges do not constitute an automatic increase or decrease.

OCC and OPAE contend that the carrving costs were not incurred on or after
January 1, 2009, because they pertain to environmentai investments that occurred from
2001-2008, and that the casrying costs, therefore, may not be recovered pursua.nt to Section

492$143(B)(2)(b), Revised Code. With respect to Section 4928.143(B)(2)(d), Revised Code,
OCC and OPAE argue that there is no evidence that carryinry charges on older
environmental investnents benefit customers in terncis of stability or certainty regarding
retail electric service. Finallv, OCC and OPAE assert that Section 492$.143(8)(2)(e),
Revised Code, is inapplicable, as the carrving charges are a distinct component of the SSO,
rather than an adjustrnent mechanism for a component.
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The Supreme Court of Ohio directed that "[z 7In remand, the {C]orYurussion may
determ.ine whether any of the listed categories of (B)(2) authorize recovery of

2nvironrnental carr)•ing charges."8 AEP-Ohio svbFnits that three of the categories listed in
Section 4928.143(B)(2), Revised Code, including Section 4928.14.;(B)(2)(d), Revised Code,
authorize recovery of its environmental investrnent carrying charges.

Section 4928,143(B)(2)(d), Revised Code, provides that an ESP may include "[t)erm.s,
conditions, or charges relating to...carryi.ng costs, amortization periods, and accounting or
deferrals, including recovery of such deferrals, as would have the effect of stabilizing or
providing certainty regarding retail electric service." Section 4928.01(A)(27), Revised
Code, defines "retad electric service" as "any service involved in supplying or arranging
for the supply of electricih, to ultimate consumers in this state, front the point of
generation to the point of consumption" and specifically indudes "generation service."

The Commission agrees with AEP-Oh.io and Staff that Section 4928.143(B)(2)(d),
Revised Code, authorizes the Companies recoverp of incremental capital carrving costs
that are incurred after january 1, 2009, on 'past environmental investments (2001-120(?8} that
were not previously reflected in the Companies` existing rates prior to the ESP Order.
Section 4928.143(B)(2)(d), Revised Code, specifically authorizes recovery of carrying costs.

There is no dispute among the parties on this point.

As an initial matter, IEU-Ohio asserts that the Cornpanies have failed to show that
their rates, excluding the environmental investment carn,ing charges, do not provide
adequate compensation. IEU-Ohio, however, offers no support for its position that AEP-
Ohio is required to nnake such a showing or pass an earnings test as a condition of

recovery of its incremental environmental investment carrying costs.

OCC, OPAE, and IEU-Ohio argue that the Companies failed to demonstrate how
their carrying costs stabilize or provide certainty regarding retail electric service. OCC

and OPAE further add that the determination regarding the stabilizing effect must be
made from the perspective of the customer and that the Companies have not shown that
their customers benefit from the carrving charges on past environmental investments. We
disagree with the arguments raised by OCC, OPAE, and lEL'-Ohio. During the initial
hearing, Cotrtpanies witness Nelson testified:

The capital carrying cost is the annual cost associated with the investment of
a dollar of capit,al asset investment. Capital expenditures are typically long
lived assets that arc recovered over the life of the asset. [nvestors require

8 Jti re ,4ppticaticn of Colifmhus S. PorUer Co_ (2(111), 128 Ohio St.3d 512, 5?D.
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both a return on and of their capital expenditures..._The carrying cost rate
includes the cost of rnoney (weighted average cost of capital), a depreciation
cvrnponent, an income tax component, propertv and other taxes component
and an administrative and general component.

(Cos. Ex. 7 at 15-16.) He further testified:

These environmental investments are necessary to keep the Cornpanie.s' low-
cost coal-fired generating units running. The customers will benefit because
the operating costs of these units rernain well below the cost of securing the
power on the market. The Companies are passing the lower-cost power
through the FAC.

(Cos. Ex. 7B at 6.)

We find that the environmental investment carrcing charges have the effect of
providing certaintv to both the Companies and their customers regarding retail electric

service, specificallv generation service. With respect to AEP-Ohio, inclusion of the
carrving charges in the ESP compensates the Companies for their investment in their
generating plant. Companies witness Nelson explained that the Companies' investors
expect to earn a return on their capital investments and that the carrying cost rate includes
the cost of money, among other components. AEP-Ohio's recovery of the carrying costs

works to enfiure that the investors earn a return on their investment.

However, custorners benefit as well. As Mr. Nelson pointed out, the carr4ing
charges recover the ongoing costs of envirorxnental investments that were necessary to

continue operation of the Companies' generation units and extend the useful lives of those
facilities. Customers benefit from the lower cost power that they receive as a result. The
alternative to the investments in the Companies' generation assets would be increased use
of purchased power to serve the Companies' SSO load. The record reflects that this cost of
the environmental investments was below the market rate for purchased power at the time

the Commission considered the ESP. Thus, we agree with Staff that "[t]he {C]ompanies
compliance with the current and future environmental requirements is in the public
interest, and they should continue investing in environmental equipment" (Staff Ex. 6 at
5). As AEP-Ohio's environmental investment carrying charges have the effect of
providing certainty regarding retail electric service, Section 4928.14.3(B)(2)(d), Revised

Code, authorizes their inclusion in the ESP.

With respect to the argument raised by OCC and OPAE that, because the carrying

costs pertain to environnnental investments that occurred from 2001-2008, the carrying
costs may not be reeovered pursuant to Section 4928.143(B)(2)(b), Revised Code, the
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Commission notes that Section 4928.143(B)(2)(b), Revised Cade, applies only to
nonbvpassable surcharges. Since the carrying costs at issue are recovered through rates
which are bvpassable, the lirrtitation to environmentai expenditures incurred on or after

January 1, 2[T09, contained in Section 4928.143(B)(2)(b), Revised Code, is inapplicable in

this case.

The Commission further notes that our decision in this case is consistent with the

broad au.thoritv granted to the Commission by Section 4928.143(B)(1), Revised Code,
which authorizes FSPs to include "provisions relating to the supplv and pricing of electric
generation service." The carrying charges are a specific component of the Companies'

standard service offer generation rates and are directly related to environmenta[
investments made at generating facifities which are used to serve standard service offer

customers.

T'he Comrrmis_sion concludes that AEP-Ohio should be authorized to continue its

recovery of incremental capital carrying costs that are incurred after January 1, 2009, on
past environmental investments (2(101-2008) that were not previously reflected in the
Companies' existing rates prior to the ESP Order. The Companies should file revised
tariffs, consistent with this order on remand, reflecting that the environmental investment
carrying charges are no longer subject to refund. The effective date of the new tariffs
should be the date of this order, or the date upon which four complete, printed copies of
the finaJ, tariffs are filed with the Comrnission, whichever date is later.

B. POLR Rider

1. Supreme Court's Directive

ln the ESP Order, the Comrnission found that "the Companies do have some risks
associated with customers switching to CRES providers and returning to the electric
utility's SSO rate at the conclusion of CRES contracts or during times of rising price."9 17-ie
Commission concluded that "the Companies' proposed ESP should be modified such that

the POLR rider will be based on the cost to the Companies to be the POLR and carry the
risks associated therewith, including the migration risk." The Con,mission approved
recovery of 90 percent of the estimated POLR costs presented by the Companies, or the
approximate portion representing the migration risk, and authorized the Companies to
collect a revenue requirement of $97.4 rnillion for C5P and $54.8 rnillion for OP. The

Coinmission also specified that "the POLR rider shall be avoidable for those customers
who shop and agree to return at a market price and pay the market price of power
incurred by the Companies to serve the returning customers."

9 ESp Order at 40.
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On appeal, the Supreme Court of Ohio concluded that the Commission's decision
that the POLR charge is cost-based, which determination was based on the results of "a
mathematical formula" known as the Black-Scholes model, was against the mani.Eest
weight of the evidence, an abuse of the Cornrr ►ission's discretion, and reversible error.10
Additionally, the Court stated:

To be clear, we express no opinion on whether a formula-based POLR charge
is per se unreasonable or onlawful, and the [Cjommission may consider on
remand whether a non-cost-based POLR charge is reasonable aria lawfu7.
Alternatively, the [Clommission may consider whether it is appropriate to
allow (AEP-Ohioj to present evidence of its actual POLR costs. However the
[Clommission chooses to proceed, it should explain its rationale, respond to
contrary positions, and support its decision with appropriate evidence.

2. A (icable Law

An EDt3's POLR obligation is derived £rom several statutory provisions in Chapter
4928, Revised Code. Section 4928.141(A), Revised Code, provides, in part:

Beginning January 1, 2009, an electric distribution utility shall provide
consumers, on a comparable and nondiscriminatory basis withixt its certified
territory, a standard service offer of all competitive retail electric services
necessary to maintain essential electric service to consurners, including a firm
supply of electric generation service.

Additionallv, Section 4928.14, Revised Code, provides, in part

The failure of a supplier to provide retail electric generation service to
customers within the certified territory of an electric distribution utility shall
result in the supplier's customers, after reasonable notice, defaulting to the
utility's standard service offer under sections 492$.141, 4928.142, and
4928.143 of the Revised Code until the customer chooses an aiternative

supplier.

In its decision in these cases, the Supreme Court of Ohio described the EDU's PCULR

obligation as the "obligation to stand ready to accept returning custorners."11

10 ]x rc Applicnhon af Columbus G. Prnver Co. (2011),12$ Ohio 5t.3d 512, 518-519.
11 In rr Apptiration of C'.aiunLbus S. PoiDer Co. (2011),128 Ohio St.3d 512, 517.
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On appeal, the Supreme Court of Ohio found "no evidence suggesting that [AEP-
Ohio's] POLR charge is related to any costs it will incur."12 Regarding the Black-Scholes
model used by the Companies to determine their POLR costs, the Court stated that
"[vlaiue to customers (what the model shows) and cost to [AEP-Ohiol (the purported basis
of the order) are simply not the same thing" and "we fail to see how the amount a
customer would be willing to pay for the right to shop necessarily establishes [AEP-
Ohio's] costs to bear the attendant risks."

AEP-Ohio claims that the evidentiary record on remand fully supports the

Companies' existing POLR charges and addresses the Court's concerns as to how the
charges are cost-based. The Companies urge the Comsnirssion to approve again their
existing POLR charges. Numerous intervenors, including OCC, OPAE, [EU-Ohio,
Constellation, OMA, and OHA, argue that the Companies have failed to sustain their

burden of proof and should, therefore, refund to customers the POLR charges collected
since the first biliing cycle of June 2(}11 and cease any further collection of such charges.

a. Leaal Basis for POLR C7arge

i. ArgLiments

AEP-Ohio notes that all EDUs have a mandatory, continuing obligation to stand as
the POLR in their respective service territories and that the Supreme Court of Ohio has
recognized that EDUs are entitled to be compensated for discharging their POLR
obligations.13 Additionally, the Companies state that, pursuant to Section 4928.143(B)(1),
Revised Code, an ESP is required to include provisions related to the supply and pricing of
electric generation service. They also note that, pursuant to Section 4928.143(B)(2)(d),
Revised Code, an FSP rnav include charges relating to bvpassabilitv, standby service, and
default service, as would have the effect of stabilir.ing or providing certaintv regarding

retail electric service. AEP-Ohio contends that recoverable costs rnay include lost revenues
due to its POLR obligation, pointing out that Section 4928.143(B)(2)(h), Revised Code,
expressly authorizes recovery of lost revenues related to distribution infrastructure and
modernization incentives. The Companies assert that this provision confirms that the

components of an ESP mav be based on lost revenues.

I'he Companies further state that, altht7ugh the record demonstrates that the POLR
charges are cost-based, the charges would nevertheless be lawful even if thev could not be
justified on a cast basis, as they have the effect of providing stability and certaintv

} 2 1n ►r Apulicatran of Columbus S. Paroer Cc. (2011), 128 Ohio St3d 512, 518.

13 Conste!latiort NtzvEr+ergy, fnc. v. Pub. !.ltil. Comm. (2004),104 Ohio 5t.3d 53().
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regarding the price that customers will pay for retail electric service, consistent with
Section 4928.143(B)(2)(d), Revised Code. Finally, AEP-Ohio argues that, because POLR
costs are recovered by the other EDUs or through the competitive bid prices of SSO
suppliers, it would be unfair and unlawful to deny the Compariies the same right to
recover such costs.

[EU-Ohio asserts that the Companies have not demonstrated anv legal basis for
their POLR charges. Noting that the POLR charges were proposed as a distribution rider,
IEU-Ohio contends that the charges do not qualify under Section 4928.243(B)(2)(n),
Revised Code, which authorizes only certain types of distribution charges. IEU-Ohio
further notes that the Companies have identified no legal authority that would justify the

POLR charges as a generation rider.

ii. Conclusion

-As an initial matter, the Commission clarifies that AEP-dhio's POLR rider should
properly be classified as a generation service rider. Although the POLR obligation is an
exclusive obligation of the EDUs, it pertains to the provision of generation service.14 The
Convnission agrees with the Comparties that Section 4928.143(B)(1), Revised Code,
provides a statutory basis for their recovery of POLR costs, which relate to the pricing of
electric generation service. Additionalltl, Section 4928.1U(B)(2)(3), Revised Code,
provides that an ESP may include "{t]erms, conditions, or charges relating to...standby,
back-up, or supplemental power service, [andl default service...as would have the effect of
stabilizing or providing certainty regarding retail electric service." As AEP-Ohio must
stand ready to provide SSO service to returning customers, and customers have the option
to return at any time, we find that the charges associated with the Companies' POLR
obligation, which are charges related to standby and default service, provide certainty for
both the Companies and their customers regardirig retail electric service.

b. POLR Cost

i. Arguments

According to AEP-Ohio, the record establishes that the Companies incur substantial
costs associated with providing customers with the optionality to switch away from, and
to return to, the SSO generation rates that the Companies have comrnitted to make
available for the duration of the ESP term (POLR optionalitv) (Cos. Remand Ex. I at 3-5;
Cos. Remand Ex. 3 at 5-7; Cos. Remand Ex. 4 at 3). AEP-Ohio describes the POLR
optionality as enabling customers to take service from the Companies at SSO rates until

14 Ohit, Cxnsurners" C.auresel v. Pub. [1fif. Corz=m. (2007),114 Ohio St.3d 340, 334$-31fi.
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market prices decline below the SSO rates such that it becomes advantageous to switch to
a CRES provider. The POLR optionality also allows customers who have switched to a
CRES provider to return to the Companies at SSO rates if market prices rise above the SSO
rates or the CRES provider defaults in providing service.

Companies witness LaCasse described the costs associated with the POLR
optionality in terms of shopping-related risks:

If market prices fall sufficiently so that SSO customers shop, a portion of the
generation output that the EDU expected would serve SSO customers
instead would be sold at prices below the ESP price, leading to a shortfall in
revenue. If instead market prices rise sufficiently so that customers taking
service from CRES providers return to SSQ, the EDU would divert a portion
of the generation output that could have been sold at those higher market
prices to serve SSO customers, or the EDU would purchase from the market
at those higher market prices to serve S50 customers, leading to additional
unexpected cost.

(Cos. Remand Ex. 3 at 7.) In further support of AEP-Qhio's claim that it incurs POLR costs
as a result of shopping-related risks, Dr. LaCasse provided examples of analyses of 550
auction results that quantified the risks, including shopping-reiated risks, associated with
providing wholesale supplies for custorners that take SSO-tvpe sen ice (Cos. Remand Ex_ 3
at 18-20).

Companies witness Makhija used a hvpothetical situation to describe the effect of
the POLR obligation as a diminution in equity value, by comparing Utiiity A, which has
the same POLR obligation as the Cornpanies, with Utility B, which does not

The earnings of Utility A will have greater variability because its custorners
are likely to depart when the market price falls below its 550 price, and to
return when the market price goes above the SSO price. This makes Utility
A riskier and its equity requires a higher required rate of rc.°turn compared to
Utilitv S. That is, shareholders for Utilitv A have a higher risk prenvurn
(and, hence, a higher cost of equity capital) as a result of the optionality it is
required to provide to its customers. Cash flows for Utility A should be
discounted at the higher cost of capital, which amotants to a diminution of
shareholders equity for Utility A.

(Cos. Remand Ex. I at 5.)
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Dr. Makhija further testified that the cost to AEP-Ohio, as the prorider of the POLR

optionality, is "no more or less than the value of the options received by the customers"
(Cos. Rernand Ex. 1 at 4). Additionallv, Dr. LaCasse testified that the value of the option
(i.e., the expected value of the difference between the ESP price and the market price at
which customers choose to shop) is also the amount bv which realized revenue for AEP-
Ohio can be expected to be below the ESP revenue that AEP-Ohio would have received
absent the customer shopping. She explained that the Companies experience an actual,
quantifiable loss in that they are feft to make an alternate sale at the lower market price,

leading to a loss in revenue. (Cos. Remand Ex. 3 at 5; Cos. Remand Ex. 5 at 6.) Sim.ilarly,

according to Dr. Makhija, AEP-Ohio incurs a cost, due to its POLR obligation, in the form
of a lost opportunity, as measured by the difference between the SSO price and the market

price (Remand Tr. I at 49).

Companies witness Thomas explained that AEP-Ohio estimates, by wav of an
option model, the value of the POLR optionality given to customers to determine the cost
imposed on the Companies from their POLR obligation. Ms. Thomas adopted the results
from the uncon.strained option model proposed original.ly by Companies witness Baker,
which were modified and used by the Commission as the basis for the existing POLR
charges. Ms. Thomas also reported the results of the Companies' constrained option
model, which refines the original unconstrained option model by incorporating switching
constraints, to confirm that the results from the unconstrained option model are
reasonable and should be retained. (Cos. Remand Ex. 4 at 12-16.) Additionally, on
rebuttal, Dr. LaCasse offered the results of a Monte Carlo model as support for the
tnagnitude of the POLR costs calculated by the Companies' constrained option model
(Cos. Remand Ex. 5 at 10).

The Companies contend that their POLR costs are not based on a subjective
deternnination of the amount that a customer would be willing to pay for the right to shop,
as discussed in the Supreme Court's decision,,15 but rather are based on forward-looking,
market-based rneasurements that objectiveiv quantify their costs using an option model,
which also quantifies the value of the 'POLR optionalitv to customers. Because the POLR
obiigation is undertaken by AEP-Ohio at the outset of the ESP term, the Companies argue
that their POLR risk should be modeled at that point (Cos. Remand Ex. 3 at 12-13; Cos.
Remand Ex. 8 at 2-4).

AEP-Ohio concludes that its testimony sufficiently explaSns the rationale for using
an option model to estimate its POLR costs, as well as how the value of the POLR
optionality to its customers relates to the cost to the Companies of providing the POLR
optionality. The Companies submit that that their modeled cost of providing the POLR

15 !n rie App-licatton of Columbcs S. Pcwer Co. (2011),128 Ohio St.3d 512, 518.
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optionality, as supported by the record, confirms the reasonableness of their existing
POLR charges.

Numerous parties, including Staff, OCC, OPAE, IEU-Ohio, Constellation, OMA,
and OHA, respond that AEP-Ohio has identified no out-of-pocket costs associated with its

POLR obligation. They note that none of the Companies' witnesses perforrned an out-of-
pocket cost calculation or even found such costs relevant (Remand Tr. I at 17-18; Remand
Tr. 11 at 132-153, 244-243; OCC Remand Ex. 1 at 36r37). OCC, OPAE, Constellation, OMA,
and OHA contend that, by failing to present any evidence showing that their POLR
charges are indeed based on cost, the Companies have effectively chosen a non-cost-based
approach, despite their insistence to the contrary.

OCC and OPAE assert that Chapter 4928, Revised Code, contains no guarantee that
AEP-Ohio will be made whole for generation sales lost to CRES providers and that lost
revenues rnay not be recovered through a POLR charge. OCC and OPAE argue that POLR

costs should be limited to verifiable, out-of-pocket costs for incremental energy and
capacity that are incurred to serve returning customers (OCC Remand Ex. 1 at 12). They
state that the POI.R obligation is a non-coznpctitive, distribution-related service that
should be priced based on actual, prudently incurred costs, according to traditional cost-
of-service principles under Chapters 4905 and 49Q9, Revised Code (OCC Remand Ex. 2 at
21-22). OC.C and OPAE also note that allowing the Companies to recover lost off-system
sales opportunities would be contrary to the ESP Order,16 as well as the Conunission's
recent order reviewing the Companies' annual earnings,17 in which the Coannzi.ssion found
that off-system sales were irrelevant.

IEU-Ohio witness Murray testified that AEP-Ohio may have a negative financial
risk if the cost of serving a returning customer is greater than the fixed cost of serving that
customer that is already embedded in the S50 rate (IEU-Ohio Remand Ex. 2 at 7). IEU-

Ohio argues, however, that the Companies failed to offer any evidence that their current
SSO rates do not already compensate the Cornpanies for the fixed costs associated with
their POLR obligation. According to IEU-Ohio, the Companies cannot likely make such a
showing because the fixed costs of capacity were known when the Companies sought their
current SSO rates (OCC Remand Ex. 1 at 13-14; Remand Tr. II at 223-22.3). Additionally,
IEU-Ohio disputes the Coinpanies' claim that the val-ue of the option equals the POLR cost
to the Companies. [EU-Ohio witness Lesser testified that it is a false assumption that
value to a customer is exactly equal to the cost to AEP-Ohio (IEU-Ohio Remand Ex. 1 at

16 ESPQrderatl7.

17 !n the Matter of the Application of Cofitmbus Srn.tt.hern Power Company and Ohio Power Company For

Iidrnirtistratiatr of thc Signrfirnnfty EzcessiZie Earnings Test undcr Section 4928.1-0.3(Fj Revised Cnde, and 1Zalr

4901:1-35-10, O3ui+Administrativr Code, Case No. 1d1261.-ELrU-j',3C, Opinion and Order (January 11, 2011),

at3U.
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12-15). IEU-Ohio contends that only if lost revenues are costs can the argument be made
that there may be some equality between value and cost, and lost revenues are not
recoverable as part of the Companies' POLR obligation.

Constellation also argues that lost opportunity costs are not properly included in a
POLR cliarge, given that AEP-Ohio is not entitled to revenue from a set amount of sales.
Constellation w-itness Fein testified that other EDUs in Ohio and other jurisdictions do not
recover lost opportunirir costs (Constellation Remand Ex. 1 at 11-13). Further,
Consteliation points out that AEP-Ohio has conducted no study to show that the

purported benefit to customers is equal to the cost to the Companies.

ii. Conclusion

ln the ESP Order, the Commission stated that it "believes that the Companies do
have some risks associated with customers switching to CRES providers and returning to

the electric utilitv`s SSO rate at the conclusion of CRES contracts or during times of rising
prices."Is We continue to believe that the Companies have such risks and that the costs
associated with such risks may be recovered through a POLR charge. The Commission i.s
concerned, however, that AEP-Ohio has not properly vaiued its POLR costs or adhered to
the clear directive from the Supreme Court of Ohio. The Court afforded two avenues for
consideration of AEP-Ohio's POLR charges on remand, stating that "the [C]omntission
may consider on remand whether a non-cost-based POLR charge is reasonable and lawful.
Alternatively, the [C]ommission rnav consider whether it is appropriate to allow [AEP-
Ohio] to present evidence of its actual POLR costs."19

AEP-Ohio has advocated its belief throughout the rernand proceedings that its
POLR charges are indeed based on cost, leaving the Commission to pursue the latter of the
two approaches sanctioned by the Court (i.e., consideration of whether the Companies
have presented evidence of their actual POLR costs).20 Upon review of the record, it is
clear that the Companies have not presented any evidence of their actuai, out-of-pocket
POLR costs (Remand Tr. I at 17-18, 37-38; Remand Tr. !1 at 152-153, 237-238, 244-247; OCC

18 13SP Order at 40.

19 In rr fipplir.¢tion of Cotumbus S. Pauer Co. (2011),128 Ohio St.3d 512,519.

"0 Although AEP-Ohio has asserted throughout thPse remand Qroce+ediutgs that its POLR charges are cost-
based, AEP-Ohio suggests, for the first titne in a single section of its brief, that the charges can be
justified alternat.ivefy on a non-cost basis. 7 -he Companies contend that nnntost-baseri FOi.R charges
are lawftil pursuant to Section 4928.143(B)(2)(d), Revised Code. However, the Companies offered no
evidence to demonstrate that their POLR charges, if considered non-cost-based, are reasonable, as
required by the CourG The Companies' ref+erertice on brief to their exposure to market risk is not by itseif
sufficient to justify the proposed POLR charge as a non-cost based charge. fn re Application of Colurnbus
S. PmDer Co. (2011), 126 Ohio St.3d 512, 519. The Companies' t-oelatecl argument that tlleix POLR charges
can be justified alternatively on a non-cost basis will. thercfore, not be addressed further in this order.
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Remand Ex.1 at 36-37; OCC Remand Ex. 2 at 22; IEU-Ohio Remand Eac. I at 3.4; I:EU-Ohio
Remand Ex. 2 at 4-5; Constellation Remand Ex. I at 14). Rather, the Companies' claimed
POLR costs are derived from an ex ante valuation of the benefit that customers are afforded
bv their option to shop for an alternative supplier (Cos. Remand Ex. 3 at 12-13; Cos.
Remand Ex. 8 at 2-4). In simple terms, AEP-Ohio equates the value of the option with the
benefit to the customer, which, in turn, the Companies equate with their costs (Cos.
Remand Ex. 1 at 4; Cos. Remand Ex. 3 at 12; Remand Tr. I at 38; Remand Tr. It at 242, 260;
Remand Tr. V at 706-707). Describing their costs in terms of lost revenues or a diminution
of shareholder equity (Cos. Remand Ex.1 at 5; Cos. Remand Ex. 3 at 5; Cos. Remand Ex. 5
at 6), the Companies contend that they have now sufficiently demonstrated that the value
of the POLR optionalitv to their customers is precisely equal to the cost to the Companies
of providing the POLR optionality.

The Companies' theory, however, has been directly refuted bv OCC witness

Thompson and IEU-Ohio witness Lesser (aCC Remand Ex. 1 at 37; IEU-OhiQ Remand Ex.
1 at 12-15) and questioned by other intervenors and Staff. Further, no empirical evidence
was offered by the Companies in support of their theorv. Although Companies witness
Makhija testified that the Companies' POLR costs would be reflected as a diminution of
equity, neither Dr. Makhija nor any other witness provided the Companies' books or any
other evidence in support of Dr. Makhija's theory (Remanc3 Tr. I at 20, 45-46). Similarly,
Companies witness LaCasse, as well as Dr. .Makhija, spoke of the Companies' costs in
terms of lost revenues, but provided no evidence of any revenues that the Companies
actually lost (Remand Tr. Ii at 221). Instead, AEP-C7hio put forth the very same modeled
or "formula-based" costs that were rejected bv the Court. The Companies apparently
equate modeled costs, which bv definition provide a simulation or representation, with
actual costs. We do not agree with the Companies on this point. Although actual costs

may encompass more than just out-of-pocket costs, they must reflect some definite and

concrete component that is able to be quantified and verified through the Companies'
books, records, receipts, or other tangible documentation.

The Companies insist that an ex post determination of their POLR costs would be a
"speculative re-enactment" and that their POLR risk should be assessed at the outset of the
ESP term, which is when the risk is incurred (Cos. Remand Ex. 3 at 12-13; Cos. Remand Ex.
8 at 2-4). Under the present circurnstances, where these proceedings were remanded to
the Commission in the third and final year of the ESP, the Cornmission believes that it
would have been reasonable for AEP-Ohio to undertake an ex post analvsis oE its POLR
costs. Such an analysis would have enabled the Cotnr,nission to compare the projected
results of the Companies' option model with their actual costs incurred to date, a
comparison that would have been highlv usehil in ensuring that customers are not paying
unwarranted POLR charges. In the absence of such a comparison, AEP-Ohio has
neglected to alleviate the Court's concern that "[a]t the very least, all this evidence raises
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doubts about the proposition that [AEP-Ohiol would justifiably expend $500 rnillian to
bear the POLR risk."=I Upon review of the record on remand, the Conurussion shares this
concern. We conclude that AEP-Ohio has failed to present evidence of its actual POLR
costs and has not justified recoverv of POLR charges at the level reflected in its existing

rates.

c. O tion Valuation Methodology

i. Arguments

Throughout these proceedings, AEP-Ohio has contended that modeling is a
reasonable economic tool for the Commission to use as a basis for determining POLR
costs_ In their appSication, the Companies quantified their POLR costs by calculating the
value of the POLR optionality using the Black-Scholes model, which is an economic model
used to value stock and other spot options (Cos. Remand Ex. 4 at 12; IEU-Ohio Rernand
Ex. I at -i-fi, 7). The inputs to the model consisted of the Companies' proposed first-year
FSP price as the strike price; the then current corr►petitive benchmark price as the market
price; the three-year ESP term as the term of the option; the London Interbank Offered
Rate (LBOR) as the risk-free interest rate; and a measure of annual average volatility,
based on historical data, as the volatility.22 As originally proposed, the Companies' option
model did not incorporate the shopping rules contained in their tariffs and is thus now
referred to as the unconstrained option model. Since 2008, the Companies have developed
a constrained option model, which incorporates the shopping rules, utilizes FSP prices
that change over the ESP term, and reflects the fact that customers essentially receive a
series of options to buy SSO generation service at the p'SP price during the ESP terrn. The
constrained option model is based on the Black model, which is used to vaiue options on
futures contracts. (Cos. Remand Ex. 3 at 16r17; Cos. Remand Ex. 4 at 12, 13; IEU-Ohio
Remand Ex. 1 at 10.)

Companies witness Thomas used the constrained option model, including updated
inputs to incorporate the SSO rates approved by the Conunission and the decreased
market prices occusring between the time of the Companies' application and the ESP
Order, to determine the Companies' POLR costs during the ESP terrn. AEP-Ohio asserts
that the results of the constrained option model are comparable to the conservative results
of the unconstrained option model. (Cos. Remand Ex. 4 at 15-16_)

Cornpanies witness LaCasse reviewed both models and .found that option valuation
as a methodology for determining costs associated with shopping-related risks is

21 1 ►r re Application of Columbus S. Prnaer Co. (201 T),128 Ohio SL3d 512. 519.

=2 ESP Order at 38-39.
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conceptually valid. She further found that certain aspects of the unconstrained option
model tended to either understate or overstate the Companies' POLR charges. She
explained that, in the constrained option model, only the factors tending to overstate the
POLR charges were corrected for the most part. Dr. LaCasse concluded that the resuits of
the constrained option model are apparentlv consenjative estimates of the Companies'
POLR costs. (Cos. Remand Ex. 3 at 18.) On rebuttal, Dr. LaCasse presented the results of a
Monte Carlo model, using the same basic inputs used in the constrained option model, as
an alternative to option valuation. She concluded that the results of the Monte Carlo
model support the reasonableness of the results derived from the constrained option
model. Although the results from the Monte Carlo model are approximately 80 percent of
the constrained model results, Dr. LaCasse explained that the decision-making process of
the customer that the Monte Carlo model assumes tends to understate the Companies'
POLR costs a.s compared to the constrained option model, which considers the possible

future customer movements that may occur. (Cos. Remand Ex. 5 at 7-11.)

According to the Companies, the results of the constrained option model and the
Monte Carlo model support the reasonableness of the results of the unconstrained option
model, which, in turn, should be used as the basis for approvaf of their existing POLR
charges. AEP-Ohio also notes that the Commission has alreadv approved its application
of the unconstrained option model to rneasure its POLR costs. The Companies assert that
this aspect of the ESP Order was not challenged by any party on rehearing or appeal and is
thus a final order of the Comrnission.

The intervenors and Staff identifv numerous problerns with AEP-Ohio's option
valuation methodology. For their part, OCC and OPAE argue that the Cornpanies' option
model as.sumes that every custorner wiIl switch for a penny differential in generation price

and ignores numerous non-price and other price considerations, such as transaction costs,
that determine customer switching (OCC Remand Ex. 1, at 20; Remand Tr. 1 at 27-29;
Remand Tr. II at 167; Remand Tr. V at 859), which overstates the results. OCC and OPAE
further contend that AEP-Ohio made sigrdficant errors in its volatility and date
assurnptions, which, if corrected, would reduce the POLR charges by at least 80 percent
and possibly to zero (OCC Remand Ex. 1 at 28-36). Because the model predicts lost
revenues (Remand Tr. ii at 143-144), 0CC and OPAE argue that it does not measure true
POLR costs, being the costs to provide incremental energy ar:d capacity to returning
customers beyond what is alreadv collected in 5S0 rates (OCC Remand Ex. 1 at 21-22).
They further assert that the model fails to reflect the value of the POLR optionality to
customers, because it wrongly assumes that the SSO price is fixed and does not account for

the variable nature of the FAC and other riders (OCC Remand Ex. I at 22). OCC and
OPAE point out that the modeI overstates lost revenues in that it does not account for
restrictions on the Companies with respect to off-system energy and capacity sales (OCC

Remand Ex. 1 at 25-?.7). Finally, they a.rgue that AEP-Ohio is already fully compensated
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for its POLR obligation because its incremental energy and capacity costs are recovered
through the FAC (OCC Remand Ex. l at 12-14).

IEU-Ohio contends that the Companies' irnplementation of the option model is
flawed because it measures, if anything, lost revenues rather than costs (Cos. Remand Ex.
3 at 12); overstates the lost revenues because ithEails to account for capacity payments from
CRES providers (FEU-Ohio Remand Ex. 2 at 25-19); and fails to satisfv the necessary
as.sumptions on which the Black-Scholes model is based (IEU-Ohio Remand Ex.1 at 18-25).
5pecificallv, IEU-0hio notes that the Black-Scholes model assumes that markets are perfect
-with no transaction costs; customers are perfectly rational and will act on any price
advantage, even a difference of one cent; price volatility is constant; the strike price is
constant; returns are lognorrnally distributed; and the option can be exercised only on its
expiration date. iEU-0hio argues that none of these assumptions holds true in the context
w-ithin which the Companies have used the model and concludes that the Black-Scholes
model simply was not designed to estimate the cost of the risk assumed by the seller of an
option. (lEli-Ohio Remand Ex. 1 at 18-25.)

OMA and OHA argue that AEP-Ohio's use of what is effectively a non-cost-based
option model is fundamentally inappropriate, unreasonable, and un.lawfu.l because it
ignores the Companies' actual, stnalt shopping numbers (Cos. Remand Ex. 4 at Ex. LJT-2);
it is not used for the purpose to which it was put (Remand Tr. II at 2$6-287); and, even
assuming that it truly measures the value of shopping to custorners, the measurement of
value by way of a mathematical formula is not a proper basis for establishing charges in
utility regulation.

Constellation contends that the Commission should reject the Companies'
unconstrained option model as it is based on the unsupported premise that the value of a
customer's option to shop equals the POLR cost to the Companies. Additionally,
Constellation argues that neither the Black-Scholes model nor the Black model has been
shown to be a generally accepted method for determining POLR costs and, regardless, the
inputs used by the Companies are inappropriate. Constellation notes that these models
were designed to value stock options, not customer options related to competitive retail
electric generation, and that AEP-Ohio knows of no other u tilitv or state regulatory agency
that uses them to estab[ish POLR charges (IEU-0hio Remand Ex 1 at r-10; Remand Tr. lI

at 286-287}. Constellation further points out that AEP-Ohio admits that there are
numerous non-cost factors that were not modeled even though these factors a,ffect the
value of the option to shop (Cos. Remand Ex. 8 at (; Remand Tr. V at 837-838).

Staff notes that it has general concerns with the model used by the Companies. In
addition, with respect to the inputs used by the Companies, Staff asserts that the interest
rate, market price volatilit^r, and option term inputs are iikely to result in an avcrstated
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option value and, therefore, recommends that adjustrnents be made to these inputs such
that the Companies' POLR charges would be lower, if the Commission initially determines
that use of the model is reasonable (Staff Remand Ex. 1 at 2-4). Constellation agrees with
Staff that the volatilitv input should be reduced by 20 percent as an adjustment to the
capacity component of the market price (Staff Remand Ex. 7 at 3). IEU-0hio also contends
that the volatility input is overstated (lEU-Ohio Remand Ex. l at 26-30).

>\luznerous parties, induding IEU-Ohio, OMA, OHA, and Constellation, dispute

AEP-Ohio's claim that it would be inappropriate to compare modeled results with actual
shopping levels during the ESP term. They note that AEP-Ohio has made no attempt, by
way of a study or any other means, to compare modeled and actual results (Remand Tr.11
at 221). OMA, OHA, and Constellation argue that the Companies should have used these

remand proceedings as an opportunity to compare projected and actual results, but
instead elected to present a second time the results of the same option model that was
criticized by the Court. OMA and OHA further note that it is thus unreasonable to use the
results of the constrained option model to corroborate the results of the unconstrained
option model. OCC, OPAE, and IEU-Ohio add that the constrained option model suffers
from most of 'the same problems as the unconstrained option model and that it makes no
sense to cornpare the results of two flawed models. OMA, OHA, and Constellation
question the testimony of Companies witness LaCasse in support of the Companies'
option model, given that she had not used the Black-Scholes model prior to these
proceedings nor had she used an option model to price shopping-related risks (Remand
Tr. 11 at 149-150). Constellation concludes that AEP-Ohio has r"ailed to verify empiricalty
the model's use in this context and that the Companies' witnesses are not qualified to
determine appropriate inputs.

iEU-Ohio agrees that the resuits of the Companies' model are unverified, given that
the constrained option model suffers from the same flaws as the unconstrained option
moclel_ Add.itional]v, 1EU-Ohio contends that the analyses of SSO auction results cited by
Companies witness l..aCasse incorporated much more than FOLR risk (Cos. Rernand Ex. 3
at 18-20), making a true comparison with the Companies' POLR charges difficult. With
respect to the Monte Carlo model used bv Dr. LaCasse, IEU-Ohio argues that, like the
Black-Scholes model, the Monte Carlo model fails to measure the cost to stand ready to
serve returning customers (Cos. Remand Ex. a at 9). IEU-Ohio further notes that the
Monte Carlo model was not verified against the actual customer switching that occurred
and that the Companies failed to demonstrate that the model was verified or tested in any

way (ReFnand Tr. V at 694-698, b99-700).
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ii. Conclusion

-28-

In the FSP Order, the Commission modified and approved AEP-Ohio's

quantification of its POLR costs based on the Black-Scholes or unconstrained option

model.23 As an initial matter, the Companies point out that the Commission has already
approved their use of the unconstrained option model as a means to deterzn.ine their POLR
costs. However, the issue of the Cornrn"c.ssiori s approval of the Companies' POLR charges
was appealed to the Supreme Court of Ohio, which then specifically questioned the
Companies' use of the Black-Scholes model to determine their POLR costs. Finding an
absence of record support, the Court reversed the provisions of the ESP Order that

authorized the POLR charges,24 which would include those pertaining to the Black-Scholes

or unconstrained option model. Therefore, we find it appropriate to review on rernand the
Companies use of the unconstrained option model to measure their POLR costs.

Upon review of the record, and in light of the Court's decision, the Corurnission
finds that the unconstrained option model fails to provide a reasonable measure of the
Companies' POLR costs. The Court found that AEP-Ohio's unconstrained option model
does not reveal the Companies' POLR costs, but rather purports to measure the value of
the POLR optionality provided to custorners.73 The Court spec.ifically determined that
value to customers and cost to AEP-Ohio are not the same thing.'b The Compa.nies have
nevertheless asserted that very same argument on remand, contending that the Court did

not understand that the rr►odel objectively measures the value of the POLR optionality,

rather than subjectivelv determines how rnuch a customer would be willing to pay for the
right to shop. Regardless, we agree with the Court that the model simply does not

measure 1'OLR costs.

As discussed above, AEP-Ohio maintains that the value of the option or benefit to
the customer is equaI to its costs (Cos. Remand Ex. 1 at 4; Cos. Remand Ex. 3 at 12;
Remand Tr. I at 38; Remand Tr. II at 242, 260; Remand Tr. V at 706-707). Having already
been rejected by the Court, this argument that the option value is exactly the sa.me as the
cost to the Companies was further discredited by the intervenors during the remand
proceedings (OCC Remand Ex. 1 at 37; lEU-Ohio Remand Ex. 1 at 12-15). As we agree
with the Court and intervenors that the value to customers does not equal the Companies'
costs, we find that the unconstrained option tnodel., f,vhich measures the value of the POLR
optionality to customers (Cos. Remand Ex. 3 at 12; Cos. Remand Ex. 4 at 10; Remand Tr. I
at '38), cannot also measure the Companies' costs. Additionally, even assuming that the

3 ESP Order at :i8-4a; First EO4t at 16.

In re Application of ColumFus S. Pouer Co. (2011), 118 Ohio 5 t.3d 512, 519.

25 In re Ar72ir.ation nf Cotu ►nbnrs S. PauRer Co. (2011),128 Ohio St 3d 512, 518.

26 In re AppticAtion of Cr2lumLcis S_ Pcunr Co. (2071),128 Ohio St3d 512, 518.
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results of the model do truly calculate the Companies' POLR costs, we are concemed that
several of the inputs, particularly the interest rate, market price volatility, and option term,
rnav result in an overstated option value, as noted by Staff and others (Staff Remand Ex. 1
at Z-4; OCC Remand Ex. l at 28-30; IEU-Ohio Remand Ex.1 at 26-30).

The Commission further adds that, although modeling may be appropriate in

certain contexts (e.g., rate of return analvsis), we question its use to predict costs that are
readily measurable and verifiable through more reliable means. As the record reflects,

POLR costs may be deterrnined in numerous ways, such as hedging, competitive bidding,

or an after-the-fact calculation of any incrernentai energy and capacity costs incurred to
serve returning custorners (Remand Tr. I at 44-45, 56; Cos. Remand Ex. 3 at 8-9, 11;
Remand Tr. 11 at 144-145; IEU-Ohio Remand Ex. 1 at 31-34; IEU-Ohio Remand Ex. 2 at 8-9;
Remand Tr. IV at 3I7-579). The Companies have pursued none of these options and
instead have elected to present again the results of their unconstrained option model, as
purportedly backed by the results of the constrained option model and the Monte Carlo
analysis performed by Companies witness LaCasse. Given our finding that the
unconstrained option model fails to measure AEP-Ohio's POLR costs and our reluctance
to apply modeling in this context, we are not persuaded that the results of the constrained
option model or the Monte Carlo model support the reasonableness of the results of the

unconstrained option model.

As previously discussed, the Commission shares the concern of the intervenors that
AEP-Ohio has made no attempt to compare the results of its unconstrained option model
with its actual costs incurred over the ESP term to date based on actual shopping levels
(Cos. Remand Ex. 8 at 24; Remand Tr. II at 221). The Court specifically addressed the lack
of shopping in the Companies' service territories as a reason to "call into question the
accuracy of jAEP-Ohio's] POLR theorv."27 ,Although shopping levels appear to have
increased somewhat throughout the E.SP term, at least for CSP (Cos. .Remancl Ex. 4 at 8-9,
Ex. LJT-2; Remand Tr. II at 299-300; IEU-Ohio Remand Ex. 6 at 31), the level of shopping is
still sufficiently small enough to cast "doubts about the proposition that [AEP-Ohiol

would justifiably expend $500 rnillion to bear the POLR risk."28 In any event, AEP-Ohio
has not offered anv evidence that its modeled costs bear any relation to any actual costs

incurred due to shopping.

27 In re Application t?i(:olumfrus S. Puwer Co. (2011),12$ Ohio StJ^d 511519.

28 In re Application of Colurribus S. Power Co. (2011),12$ Qhio St3d 512, 519,
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d. POLR Risk

i. Arguurnents

-30-

In the ESP Order, two hpes of POLR risks were addressed, narnely the risk
associated with customers switching to a CRES provider (migration risk) and the risk
related to customers returning to the EDU's SSO rates from service with a CRES provider

(return risk).29 The Commission found that the return risk may be mitigated "by requiring
customers that switch to an alternative supplier (either through a governmental

aggregation or individual CRES providers) to agree to return to market price, and pay
market price, if they return to the electric utility after taking service fmm a CRES provider,
for the remaining period of the ESP term or until the customer switches to another
alternative supplier." The Comrnission determined that such customers would thereby
avoid the POLR charge. Regarding the migration risk, the Cornrnission accepted the
quantification of Companies witness Baker that such risk comprises 90 percent of the
Companies' estimated POLR costs and modified the Companies' proposed POLR revenue
requirements on that basis. On remand, Companies witness 'f'homas testified that she had
not determined what the Companies' POLR costs would be, if the portion attributable to
migration risk were removed (Remand Tr. V at 884).

AEP-Ohio notes that the Commission's determination regarding migration risk was
not at i.ssue on appeal and thus is not properly before the Commission at this time. AEP-
Ohio asserts that the issue before the Commission is the appropriate level for the
Companies' POLR charges and not whether there should be a POLR charge or whether
such charge should compensate for migration risk. AEP-Ohio claims that nothing in the
Supreme Court's decision redefined the POLR obligation to exclude rfiigration risk.

AEP-Ohio further contends that its migration risk is different than the competitive
risk of customer mobility shared bv all providers. Due to its statutory POLR obligation,
AEP-Ohio contends that its migration risk is unique in that customers may switch to a
CRES provider when the ntarket price faUs below the SSO rate, leaving the Companies to
sell electricity that they were required to have available to satisfy their S50 obligation at

the reduced rnark:et price rather than the 5SO rate.

AEP-Ohio also notes that the migration risk exists due to the fact that customers can
switch; it is not based on whether they in fact exercise their right to switch. Regardiess,
AEP-Ohio contends that shopping levels have increased substantially for the Companies

during the term of the ESP, which the Companies cite as additional evidence that they

incur substantial risk (Cos. Remand Ex. 4 at 8-9).

29 ESP Order at 3840.
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Manv of the intervenors and Staff argue that migration risk is a business risk that is

not unique to AEP-Ohio and that compensating the Companies for this risk disadvantages
other market participants to the detriment of the competitive market and retail choice.
Staff, OCC, OPAE, IEU-Olhio, and Constellation point out that the Court has referred to

the POLR obligation as the " obligation to stand ready to accept returning customers"30
and, therefore, they argue that migration risk is not part of the Companies' POLR
obligation. Staff agrees with [EL"-0hio witness Lesser that migration risk exists for all

suppliers operating in a competitive market (IEU-Ohio Remand Ex. I at 13). According to

Staff, only the return risk is unique to the POLR obligation and thus comprises the POLR

risk. Noting that migration risk constitutes 90 percent of the Companies' estirnated POLR
costs as originally proposed in their application, Staff contends that the Cornpanies' option
model signi.ficantly overstates their POLR costs.

Constellation notes that the risk that AEP-Ohio will not be able to sell generation at
a price that is at or above the SSO price due to customer migration is a competitive
generation risk and is not related to the non-competitive POLR obligation. Constellation
argues that only approximately 10 percent of the value of shopping may legally be
attributed to POLR risk and that the remaining 90 percent is attributable to migration risk
and lost opportunity costs, which is not legally supported and constitutes an

anticompetitive subsidy.

OCC, OPAE, and IEU-Ohio add that recognizing migration risk as part of the
Companies' I'OLR costs would run afoul of Section 4928.38, Revised Code, as it would
alloNv them to recover, after the market development period, revenues that would not be
available due to competition, which would effectively he transition rcvenues. [EU-Ohio

witness Lesser notes that the time for recovering losses due to competition has past (IEU-
Ohio Remand Ex.1 at 12-13; Remand Tr. III at 337).

ii. Conclusion

As discussed above, the Court reversed the provisions of the ESP Order that
authorized the Companies' POLR charges,3t which would include the portion of the ESP
Order that addresses migration risk, which was the basis for the charges. Therefore, the
Commission finds, as an initial matter, that it.is appropriate to cunsider the issue of
migration risk on remand. Having reviewed the arguments of the parties, as well as the
Court's precedent regarding the POLR obligation, we find that migration risk is more
properly regarded as a business risk faced by all retail suppliers as a result of competition

30 !rr rr ApIlicafion ofColurnNs S. I'ouvr Co. (2011),128 Ohio St.3d. 512, 517.

31 In re App[ication ofColutnhu$ S. Pauer Co. (2011), 128 Ohio 5t3d 512. 529.
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rather than a risk resulting from an EDU's PCQLR obligation. We find the arguments of the
inten,enors and Staff on this issue to be persuasive, recognizing that rnigration risk exists
for any supplier, whether CRES provider or EDL', that operates in the competitive
generation market Thus, compensation for migration risk by means of an EDU's POLR
charge would provide an advantage over its CRES competitors. Althaugh the Cornpanies
rnay suffer lost revenues as a result of customer switching, the same is true for all
suppliers cvrnpeting in the market. The risk of lost revenues due to customer migration is
simply not a risk derived from an EDU's POLR obl.igation. (OCC Rernand Ex. 1 at 8-12;
IEU-Ohio Remand Ex. I at 12-13.) We agree that the return risk, however, is unique to
EDUs, which must be ready to serve customers returning to SSO service from another
supplier, pursuant to their statutory obligation.

Our conclusion that migration risk, although a real risk, is not a risk directly
resulting from AEP-Ohio's ['C)LR obligation is consistent with the Court's precedent_ The
Court defines POLR costs as "those costs incurred by [the EDUI for risks associated with
its legal obligation as the default provider, or electricitv provider, of last resort, for
custorners who shop and then return to [the EDU] for generation service."32 Recently, the
Court reaffirmed that "POLR charges compensate utilities for standing ready to serve
`customers who shop and then return,"33 and, in these very cases, described the POLR
obligation as the "obligation to stand ready to accept returning customers."34 These cases
confirm that rnigration risk alone is not uniquely associated with the POLR obligation.
Rather, it is the customer's subsequent return that imposes the POLR risk and attendant

costs.

e. Bypassabilitti• of POLR Charqe

i. ArZuments

In the ESP Order, the Commission stated:

As noted by several intervenors and Staff, the risk of returning customers
may be mitigated, not eliminated, by requiring customers that switch to an
alternative supplier ( ' either through a governmental aggregation or
individual CRES providers) to agree to return to market price, and pay
market price, if they return to the electric utility after taking service crorn a
CRES provider, for the remaining period of the E.SP term or until the

32 Constetlution NwEncrgy, Inc. v. Pub. Uh2_ Ccnnm. (200I),104 Ohio St.3d 530, 539 n_i.

33 In re Appticafiorr of Ormet Primary Atuntinum Corp. (ZOZ1), I"Z9 Ohio St3d 9, II, quofrng Constellation

NewEncrgy, Inc. v. Pub. LItiI. Cornm. (2004).104 Ohio St3d 530,539n.5.

34 !n rt Application of Culunrbus S. Pmiler Co. (2011), 128 Ohio St3d 51Z, 517.
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customer switches to another alternative supplier. In exchange for this
conunitment, those customers shall avoid paying the POLR charge.35

-33-

Constellation contends that the Companies' POLR charges are contrary to the ESP
Order in that they are essentially nonbypassable. Constellation asserts that AEP-Ohio has
led shopping customers to believe that, by waiving the POLR charge, they must
indefinitely pay market rates upon return to the Companies, rather than until the end of
the ESP term (Remand Tr. II at 296). Constellation points out that Companies witness
Thornas characterizes the POLR charge as nonbypassable; admits that customers are only
given information regarding waiver of the charge upon request; and testified that 98
percent of customers have elected not to waive the charge (Cos. Remand Eac. 4 at 5, 7-8;
Remand Tr. III at 247-2248). lf AEP-0h.io is perrnitted to continue to collect POLR costs,
Constellation argues that the Companies should inform their shopping customers that
they may eSect to waive POLR charges and still obtain SSO rates if they return to the
Companies after the initial ESP term has ended. AEP-Ohio responds that the existing
POLR charge is bypassable at the customer's option and that Constellation has not shown
that AEP-Ohio is inappropriately implementing the ESP Order with respect to the
customer's right to waive the POLR charge.

ii. Conclusion

In light of our decision in this order on remand, that the POLR charges are not
supported bv the record, Constellation's arguments on this issue are moot, as customers
will return to the Companies' service at the standard service offer rate for the remainder of
the term of this ESP.

4. Overall Conclusion on POLR Rider

In sum, the Commission concludes that AEP-Ohio has not provided any evidence
of its actual POLR costs, the unconstrained option model does not measure POLR costs,
and migration risk is not properly part of a POLR charge. In accordance with the Court's
decisiort, we thus find that AEP-Ohio's increased POLR charges authorized as a part of the
ESP Order are insufficiently supported by the record on remand. Accordingly, the

Commission finds that AEP-Ohio should back out the amount of the POLR charges
authorized in the ESP Order and file revised tariffs, consistent with this order on remand.

The effective date of the new tariffs should be the date of this order, or the date upon
which four complete, printed copies of the final tariffs are filed with the Commission,

whichever date is later.

35 FSP Order at 4D.
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The Commission further directs the Companies to refund the amount of the POLR
charges which have been collected subject to refund since the first billing cycle in
June 2011, to customers by applying that amount, as determined in this order, first to any
deferrals in the FAC accounts on the Companies` books as of the date of this order, with
any remaining balance to be credited to customers on a per kilowatt hour basis beginning
with the first hi}ling cycle in November 2071 and coinciding with the end of the current

ESP period.

The Conlmi.ssion's May 25, 2011, entry stated that "if the Comrniss#on ultirnately
determines in the remand proceeding that any environmental or POLR charges are to be

refunded to AEP-Ohio customers, interest may be imposed on the amounts collected."
The Commission further stated that the "parties may address ... the rate of interest charges
applicable, if any." During the remand proceedings, AEP-Ohio testified that the minirnum

interest rate of three percent applied to customer deposits, as set forth in Rtile 4901:1-17-05,

O_A.C., would be appropriate (Cos. Rernand Ex. 2 at 5).

OCC and OPAE contend that the interest rate should be 10.93 percent, which is
equivalent to the interest rate used to calculate AEP-0hio's carrying costs on the FAC
deferral balance (OCC Remand Ex. 2 at 29-30). OCC and OPAE note that even the
Companies' tariffs provide for an interest rate on customer deposits of five percent or
rriore (Remand Tr. I at $6-$7}. They argue that Rule 4901:1-14-05, O.A.C., is more
cornparable to the present circumstances than the rule cited by the Companies. Rule
4901:1-14-05, O_A.C., provides for an interest rate of 10 percent on adjustments to a gas
utility's gas cost recovery rate that are ordered by the Comnussion following a hearing.

Where the Commission authorizes the creation of a regulatory asset including
carrying charges, such charges are typicaliy based on the utility's cost of long-term debt_
We find that this practice is equally applicable in the converse situation presented here.
Therefore, the arnount of the POLIZ charges to be refunded to customers by the Companies

should include interest at the rate equal to the Cornpanies` long-term cost of debt
commencing with the June 2011 billing cycle unti3 all the charges subject to refund are

returned.

C. Flow-Through Effects of Remand

The ESP Order authorized a phase-in of the Companies' ESP rates during the texm
of the ESP by deferring a portion of the annual incremental FAC costs such that the
amount of the incremental FAC expense to be recovered frorn cUstomers would be litnited
so as not to exceed certain percentage increases on a total bill basis.36

36 E.SP Chder at 20-24.
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OCC, OPAE, and IEU-Ohio argue that AEP-Ohio should adjust the FAC deferral

balance associated with the phase-in to address, on a prospective basis, the unjustified
POLR and environmental carrying charges collected from April 2009 through Mav 2011
(i.e., from the beginning of the ESP term through the point at which the chaxges became
subject to refund). They argue that the amount of deferred FAC expenses to be collected
from customers from 2012 through 2018 should be recalculated consistent with the
outcome of the remand proceedings (OCC Remand Ex. 1 at 6, 38; OCC Remand Ex. 2 at 5-
6, 23-28; IEU-Ohio Remand Ex. 3 at 9-11). Citing Ohio Supreme Court precedent,37 OCC
and OPAE assert that there is no violation of the prohibition against retroactive

ratemaicing addressed by the Court in Keco Industries, Inc. v. Cincitinctti & Suburban Bell Tel.

Co. (1957), 166 Ohio St. 254, where there is a mechanism built into rates that allows for
prospective rate adjustments. TEU-Ohio maintains that the amount of the phase-in must
be just and reasonable, pursuant to Section 4928.144, Revised Code. lEU-Ohio also
contends that there are other areas in which the Commission should address the effects of
the remand, such as AEP-0hio's recovery of delta and Universal Service Fund revenues;
the signi#icantly excessive earnings test of Section 4928.143(F), Revised Code; and the
Companies pending ESP application in Case No. 11-346-EL-S,SO, et rri.

AEP-Ohio responds that atternpts to expand the narrow scope of the remand
proceedings should be rejected, The Companies contend that the scope of the rernand
proceedings is governed by the Court's remand instruction,5 and that the Commission may
not consider issues, such as flow-through effects, that were not remanded by the Court.
Relying on the Court's decision in these cases and others,38 AEP-Ohio further argues that
the position of OCC, OPAE, and LELJ-Ohio on t3ow-through eEfects is contrary to the
prohibition against retroactive ratemaking and refunds. The Companies assert that OCC,
OPAE, and IEU-Oh.io seek to adjust previously approved rates on a retroactive basis by
providing a future credit to customers and that the Commission lacks the authoritv to
order such a credit. AEP-Ohio maintains that the exclusive rernedv for a purportedl}=
unlawful rate increase is to seek a stay and post a bond pursuant to Section 4903.16,

Revised Code, and notes that no intervenor elected to pursue this option. According to the
Companies, an adjustment to the calculation of FAC costs, which were incurred and
deferred during the ESP term, so as to deny recovery of revenue that the Commission
previously authorized to be collected from. 2012 through 2018 would constitute retroactive
ratemaking; violate Section 4928.144, Revised Code; and be contrary to the ESP Order.

The Commission finds that the proposed adjustment to the FAC deferral balance, as

recommended by OCC, OPAE, and lEU-Ohio, would be tantamount to unlawful

37 Lucas County Com'rs z:. Pub. Util. Cnntm. (1947)r 80 Ohio St3d 344, 348-349; CoIumfrus S . Prrtucr Co. n. Pub.
LJtiI. Comm. (1993), b7 Ohio S0d 535, 541.

38 in re Appiicafron of Cotumbus S. Pouvr Co. (2011), 128 Ohio SE.3d 512, 316-517; Lucas Couprfy Com`rs v. Pub.
Uf[iL Ccrmrn. (1997), 80 Ohio St.3d M4, 348-349.
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retroactive raternaking. In the ESP Order, we authorized AEP-Ohio to defer any FAC
amount over the allowable total bill increase percentage levels pursuant to Section
4928.144, Revised Code, and directed that any deferred FAC expezzse balance remaining at
the end of 2011 is to be recovered via an unavoidable surcharge from 2012 ta 2018.39 The

Commission agrees with AEP-Ohio that an adjustrnent to the FAC deferral balance, which
we previously authorized to be collected as a means to recover the Companies' actual fuel

expenses incurred plus carrying costs, would be contrary to the Court's prohibition
against retroactive ratemaking and refunds.40 Although OCC, OPAE, and IEU-Ohio
characterize their proposed adjustment as a prospective offset to amounts deferred for

future collection, they essentially ask the Commission to provide customers with a refund
to account for the Companies' past POLR and environmental carrying clarges, which
were collected from April 2009 through May 2011. Consistent with the Court's precedent,
we cannot order a prospective adjustment to account for past rates that have already been
collected from customers and subsequently found to be unjustified. The Commission
likewise disagrees with IEU-Ohio's contention that there are other areas in which we
should sirriiiarly address the purported flow-through effects of the Court's remand.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) CSP and OP are public utilities as defined in Section 4905.02,
Revised Code, and, as such, the Companies are subject to the
jurisdictiort of this CornmissiorL

(2) On July 31, 2008, AEP-Ohio filed an application for an SSO in
accordance with Section 4928.141, Revised Code. AEP-0hio's
application was filed pursuant to Section 4928.143, Revised
Code, which authorizes the electric utilities to file an ESP as

their SSO_

(3) On March 18, 2009, the Commission issued its opinion and
order regarding AEP-Ohio's ESP application. Following
entries on rehearing, the Commission's decision was appealed
to the Supreme Court of 4hio.

z`I ESP Order at 22-23.

40 In re App2icatitnr of Columbus S. Power Co. (2011),12$ Ohio 5t.3d 512. 516 (statirig that "the law does not

allow refunds in appeals from [C}ommission orders"); Ohio Cansunrers' Counsel v. Pub. Utii. Cornm.
(2009), 121 Ohio SL3d 362, 367 (noting that "any refund order would be contrary to ouT precedent
declining to engage in rPtroactiv-e ratemaking"); Lucas Catintu Co?r`rs v. Pub. Utit. Corrtm. (19971, 80 Ohio

St3d 344, 348 (detcrtnir+.ing that "utitity ratemaking by the Public Utilit2es Commission is prospective
only").
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(4) On April 19, 2011, the Court issued an opinion in In re
Appliration of Columbus S. Pouwr Co. (2011), 128 Ohio St.3d 512,
remanding these cases back to the Cornmission on two
grounds.

(5) A hearing on remand commenced on Juiv 15, 2011, and
concluded on July 28, 2011, for the purpose of gathering such
additional evidence as might be necessary to comply with the
Court's remand order. Five witnesses testified on behalf of
AEP-0hio, six witnesses testified on behalf of various
intervenors, and one witness testified on behalf of Staff.

(6) Briefs and reply briefs were filed on August 3, 2011, and
August 12, 2011, respectively.

(7) Sections 4928.143(B)(1), and 4928.143(B)(2)(d), Revised Code,
authorize the Cornparnies' recovery of incrementat capital
carrving costs that are incuzred after January 1, 2009, on past
environmental investments (2001-2008) that were not
previously reflected in the Companies' existing rates prior to

the ESP.

(8) On remand, the Ohio Supreme Court directed the Commission
to consider evidence of a cost-based POLR charge or to
determine whether a nonfiost based PC?LR charge is rea.sonable
and lawful.

(9) AEP-Ohio did not dernonstrate that its POLR charges
requested in the ESP are cost-based nor demonstrate that its
non-cost based POLR charges requested in the ESP were
reasonable and lawful.

(10) AEP-Ohio's POLR charges, as approved in the ESP Order, are
not supported by the record on remand.

(11) AEP-Ohio is directed to refund the POLR charges collected
subject to refund since the first billing cycle in June 2011 by first
applying that amount to any deferrals in the FAC accounts on
each Companies' books as of the date of this order, with any
remaining balance to be credited to customers on a per kilowatt
hour basis beginning with the first billing cycle in November
2012 and coinciding with the end of the current ESP period.

-37-
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(12) The proposed ESP, as modified bv this order on remand,
including its pricing and all other terms and conditions,
including deferrals and future recoverv of deferrals, is more

favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised

Code.

ORDER:

It is, therefore,

-38-

ORDERED, That IEU-Ohio's motion to disrniss these cases be denied. It is, further,

ORDERED, That FES' motion for leave to file an nmicus curiae brief be denied. It is,

further,

ORDERED, That the motions of OCC and OPAE to strike certain testimony be
deruied. It is, further,

ORDERED, That the motions of OCC, OPAE, and IEU-0hio to strike certain

portions of AEP-Ohio's initial and replv briefs be granted to the extent set forth herein. It

is, further,

ORDERED, That the Companies' ESP, pursuant to Sections 4928.141 and 4928.143,
Revised Code, be rnodified to the extent set forth herein. It is, further,

ORDERED, That the Companies be authorized to file, in final form, four complete
copies of their tariffs, consistent with this order on remand. Each utility shall file one copy

in its TRF docket (or may inake such filing electronically as directed in Case No. 06-900-

AU-WVR) and one copy in these case dockets. The remaining two copies shall be
designated for distribution to the Rates and Tariffs, Energy and Water Division, of the
Cornrnlssiori s Utilities Department. It is, further,

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
the date of this order on .remartd, or the date upon which four complete, printed copies of
the final tariffs are filed with the Cornmission, whichever date is later. jt is, further,

ORDERED, 'I'hat the Companies notify all affected customers of the changes to the
tariffs via bill message or bill insert within 30 days of the effective date of the tariffs. A

copy of the customer notice shall be submitted to the Commission's Service Monitoring
and Enforcement Departrnent, Reliability and Service Analysis Division, at least 10 days

prior to its distribution to customers. It is, further,
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ORDERED, That the Companies refund, with interest, the amount of the POLR
charges, which has been collected subject to xefund since the first billing cycle in June 2011,

to customers by applying that arnount, as determined in this order, first to any deferrals in

the FAC accounts on the Comparnies' books as of the date of this order, with any
remaining balance to be credited to customers on a per kilowatt hour basis beginning with
the first billing cycle in November 2011 and coinciding with the end of the current ESP

period. lt is, further,

ORDERED, That nothing in this order on remand shall be binding upon this

Commission in any future proceeding or investigation involving the justness or
reasc?nableness of any rate, charge, rule, or regulation. It is, further,

ORDERED, That a copy of this order on remand be served upon all persons of
record in these cases.

-i'HE PUBLIC UTILITIES COMMILS,SION OF OI-IIO

- c4uze^
Tod S 'tchier, Chairman

Paui A. Centolella Steven D. Lesser

. .4^.t-

^C^r lL^+ Cas^K^t J

Andre T. Porter eryl L. Roberto

SJP/GNS/sc

Entered in the Journai

0 0 3 2m1

Betty McCauley
Secretary
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THE PUBLIC iITII.ITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southem Power Company for
Approval of an Electric Securitv Plan; an
Amendment to its Corporate Separation
Plan; and the Sale or Transfer of Certain

Generating Assets.

)
}

)
)
)
)

Case No. 08-917-EL-SSO

1n the Matter of the Application of Ohio
Power Company for Approval of its
Electric Security Plan; and an ) Case No. 08-918-EL-SSO
Amendment to its Corporate Separation ^
Plan. )

CONCURRING OPINION OF COiVfMISSIONER CHERYL L. ROBERTO

I concur in today's decision and write separately only to amplify the analysis upon which
I relied to reach these findings of fact and conclusions of law. As I wrote in my
concurrence of the Commission Entry on Rehearing in this matter on July 23, 2009 and as
I continue to believe today, we are mandated to approve or modify and approve an
electric security plan (ESP) when we find that the plan or modified plan, including its
pricing and all other terms and conditions, including any deferrals and future recovery of
deferrals, is more favorable in the aggregate as compared to the expected results that
would crtherwise appiv under Section 4928.142 of the Revised Code. Section
4928.142(C)(1), Revised Code.

While an ESP may include components described in Section 4928.143(B)(2), Revised
Code, nothing in S.B. 221 requires that it be built on a component by component basis.
As I observed in my prior concurrence, given that the ESP is not cost-based, focusing on
any component in which a cost increase is expected or demonstrated obscures the failure

to conduct the corollary examination of components of the base rate in which savings
have occurred or in which revenue has increased. Thus, it is not only not useful to use a
cost-based component by component basis to evaluate an ESP it is misleading as we are

practically limited in our examination of an FSP to the aggregate impact. The Ohio
Supreme Court in its remand to us has not suggested that this Cornmission is required to
use a cost-based analysis, merely that if we do we must have a record to support it. To
the. contrary, the Court has invited the Cornmis9ion to consider "whether a non-cost-

based POLR charge is reasonable and lawful." In re Application af Columbus S. Pouxer Co.

(2011), 128 Ohio St.3d 512, 518-519.

Having rejected a cost-based analysis in mv concurrence to our orioal order, I
specificallv declined to find that Section 492$.73(B)(2)(b), Revised Code, contemplates
recovery for pre-January 1, 2009 environmental expendifure.s or that carrying costs for
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environmental expenditures should be accrued at the weighted average cost of capital

when there has been no finding that the debt has been prudently incurred taking into
account the availabilitv of pollution control funds_ I also declined to find as to the

provider of last resozt cost that the Black Scholes model was appropriate tool to

determine a cost-based POLR charge or that an increased risk of migration exists which

requires an incremental increase in POLR, as a POLR component was alreadv included
within the Companies' existing base rates. Nonetheless, I believed and continue to
believe that the test of reasonableness a.nd lawfulness for an ESP is whether in the

aggregate the ESP is more favorable than the results otherwise to be expected pursuant to

Section 4928.142, Revised Code. Wliether characterized as environmental expenditures or
a POLR requirement, AEP sought to increase its authorized revenue. This increase in

revenue which when combined with revenue from existing rates would result in a
particular price for retail electric service. It is this price together with all the terms and
conditions of the modified E.SP that we must judge to be more favorable in the aggregate
than the results otherwise to be expected in order for the modified E.SP to be approved.

The Court remanded this matter to the Comrnission because it found that the
Conunission majority relied upon a cost-basis for POLR that was unsupported by the
record and upon a too expansive reading of Section 4928.143(B)(2), Revised Code. Upon
remand, AEP had the opportunity to provide argument and demonstrate within the
record that the revenue requirement that it sought was reasonable and lawful. We have
found that AEP successfully demonstrated that the environmental costs could be
appropriatelv supported pursuant to divisiores (B)(1) and (B)(2)(d) of Section 4928.143,

Revised Code. AEP continued to advocate that its POLR charge was cost-based as
supported by the Black Scholes model. 1 concur that it had not on the previous record nor
has it on the rernand record established the POLR charge to be cost-based. AEP,
however, made no argument and offered no record support that, as the Supreme Court
invited the Corrunission to consider, the POLR charges were non-cost-based yet
nonetheless reasonable and lawful. As I indicated in mv original concurring opinion, I
believe that it may have been possible to demonstrate this successfullv but having no
record or argument before me to support it, I concur with my colleagues that the POLR

charge can not be supported.

Cheryl L. oberto, Commissioner

/dah

Entered 3 t20^ournal

Betty McCauley
Secretary
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BEFORE

THE PUBLIC UTLLITMS COMMISSION OF OHIO

In the Matter of the Report of Duke )
Energy Ohio, Inc. Concerning its Energy ) Case No. 09-1999-EL-POR

)Efficiency and Peak-Demand Reduction
Programs and Portfolio Planning. }

ENTRY ON RUMAMG

The Corszmission finds:

(1) Duke Energy Ohio, Inc. (Duke) is a public utility as defined in

Section 4905.02, Revised Code, and, as such, is subject to the

jurisdiction of this CoIILri11S81oIl.

(2) On December 29, 2009, Duke filed an application for apprqval of its
energy efficiency and peak demand reduction program portfolio
pursuant to Rule 4901:1-39-04, Ohio Administrative Code (O.A.C_).

(3) By opinion and order issued December 15, 2010, the Commission
concluded that Duke's portfolio was reasonably calculated to
achieve energy efficiency, consistent with the requirements
articulated in Section 4928.66, Revised Code, and the state's policy
so forth in Section 4928.66, Revised Code. The Commission
approved Duke's application, subject to the modifications set farth
in the order, induding a requirement that Duke remove the
recovery of lost generation revenues, collected as part of Duke's
lost margut revenues, from Di.stribution Rider - Save-A-Watt (Rider
DR-SAW), beginning December 10, 2009, the effective date of
Chapter 4901:1-39, O.A.C.

(4) Section 4903.14, Revised Code, states that any party who has
entered an appearance in a Commi.ssion proceeding may apply For
rehearing with respect to any matteis determined in the prooeeding
by filing an application within 30 days after the entry of the order
upon the journal of the Commission.

(5) On January 14, 2011, Duke filed an application for rehearin&
setting forth five assignments of error. Specifically, Duke asserts
the following assignments of error:
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(a) The Commission, without authority or jur;tsdicticm,
unrea_sonably ordered Duke to modify Rider DR
SAW to remove the recovery of lost generation
margsn revenues.

(b) The Commission, without authority, urreasoriably
ordered that the amendment of Rider DR-SAW to
rea-tove the reeavery of lost generation revenues be
effective more than a fiffl year prior to the issuance of
its Order.

(c) The Comn-Lission, in ordering Duke to amend Rider
DR-SAW to remove the reeovery of lost generatioon
revenues as of the effective date of Rule 4901:1-39-07,
O.A.C., failed to abide by the process set forth in and
required by the sazne rule.

(d) The Comndcsion's modifications of the recovery
mecharnism in this proceeding is barred by the
doctrines of res judicata and coilateral estoppel, and
the order inappropriately failed to consider those
doctrines.

(e) The order failed to account for the fact that the
stipulation approved in in th.e Matter of t7ee Appltcaa#fvn
of Duke Energy Ohio, Inc., far Appmaal of an Eltctjric
Security Plan, Cage No. 08-920-EL-SSO, et al., Opinion
and Order (Deoember 17, 2008) (Duke ESP C'am), was
a package of many agreements on many issues and
that Rider DR-SAW included other termg.

(6) On January 24, 2011, the Ohio Consumers' Co;uuel (OCC) filed a
memorandum contra Duke's application for rehearing.

(7) For ease of discussion we will address Duke's first two assdgtunents
of error togethes, wherein Duke argues that the Commission erred
in ordering Duke to modify its Rider DR-SAW without authority,
and, in doing so, acted retroactively. According to Duke, the
Commission should never have reached the issue of the cost
reaovery mechanism for the costs associated with the programs
contained in Duke's portfoiio plan because Duke believes it already
had an approved cost recovery mechanimi, Rider DR-SAW,
approved by the Commission in the Duke ESP Case. Duke argues

-2-
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that, because Rider DR-SAW was approved in the Duke ESP Case
for a period of three years, tenninating at the end of calendar year
201I, Duke did not need to request cost recovery for any of the
programs contained in its portfolio plan in its application.
Moreover, Duke asserts that the Comrnission misplaced its reiiar ►ee,

in conciuding that Euke did need to request cost recovery, on a
minor provision contained in the stipulation reached in the Duke
ESP Case, which provided that Duke "shall conform to the
Commission's ESP rules as set forth in Case Nos. 08-777-EL-ORI7
(08-777) and 08-888-ELrORD (08-888)." Spea#ically, Duke argues
that the Commission erred in reading this provision to aEdicate that
Duke intended to comply with the rules cornsidered in Case Nos.
08-777 and 08-888. Instead, Duke argues that it only intended to
comply with the electric security plan (F.SP) rules that pertain to the
filing of an ESP, contemplated in Case No. O&888. Therefore, Duke
concludes that the Coaunission'9 order that Duke modify Rider
DR-SAW to only include recovery of costs contemplated in Rule
4902;1:-39-07, O.A.C., was beyond what Duke intended when it
entered into the stipulation in the Duke ESP Case. Finally, Duke
contends that the Commission was without authority to order
ame.ndment of Rider DR-SAW to remove the recovery of lost
generation revenues, effective approximately a full year prior to the
issuance of the opinion and order in the present case, because such
an order constitutes retroactive ratemaking.

(8) In response tv Duhe's first two assignment of error, C?CC poin#s out
that Duke placed Rider DR-SAW at issue in this case by proposing
a portfolio of programs, as required, and expecting to recover the
costs of those programs through Rider DR-SAW. Moreover, OCC
argues that Duke misrepresents the stipulation approved in the
Duke E5P Case. Instead, OCC asserts that the provision in quesiiorL
was placed in the stipulation to assure the legality of the stipulation
and that it violate no regulatory prineiple or precedent. In support
of its position, OCC notes that, at the time the stipulation in the
Duke ESP Case was signed, the parties to the 5tipulation knew the
general substance of the rules being considered in both 08-777 and
08-888. Finally, OCC argues that Duke's contention that it would
not have contemplated such a rnodification to the stipulatyon when
it signed the stipulation is flawed. Specifically, OCC asserts that
Duke was aware that lost generation revenues were not being
considered for recovery in Rule 4901:1-39-07, OA.C., at the tiaie the
stipulatian was signed.

-3-
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(9) In considering the arguments presented regarding Duke's first and
second assigrnments of error, the Commission notes tbat our
interpretation of the stipulation approved in the Duke ESP Case was
ciiscussed at length in our opinion and order in the present case.
Once again, the Commission believes Duke has disregarded its
agreement in the Duke ESP C.ase to comply with the rules in
Chapter 4901:1-39, OA.C., wlvch includes the reqturentertt that, if
the electric utility wishes to recover costs due to electric utility
peak-demand reduction, demand response, energy effidency
program costs, appropriate lost distribution revenues, and shared
savings through an approved rate adjustment medanisai, it must
submit such request for recovery in conjunction with its proposed
portfolio plan. Moreover, we find it is disingenuous that Duke
asserts that it fully intended to comply with any procedural
requirements established in 08-777 and i}&M but that it did not
intend to comply with any substantive requirements of the rules.
Finally, our order that Duke comply with its own stipulation, as
weil as Rule 4901:1-39-07(A), O.A.C., and remove the recovery of
lost generation revenues, collerted as part of Duke's lost margin
revenues, from its Rider DR-SAW beginning on Deaember-l0, 20Q9,
does not constitute retroactive ratemaking. Instead, the
Commission directed Duke to do something that it should have
done, with the effective date of Chapter 4901:1-39, O.A.C.: comply
with the stipulation in the Duke ESP Case and Rule 4901:1-39-07,
O.A.C. Therefore, we find that Duke's first and second
as.gignments of error should be denied.

(] 0) In its third assignment of error, Duke argues that the Commission
erred in ordering Duke to amend Rider DR-SAW to remove the
recovery of lost generation revenves as of the effective date of Rule
4903:1-39-07, O.A.C., without abiding by the process set forth in the
rute. SpecificaDy, Duke argues that the Coaunisaion did not follow
the procedure articulated in Ruie 4901:1-39-07, O.A.C., wherein an
electric utility may submit a request for recovery of an appraved
rate adjustment mechanism, comrnencing after the approval of the
utility's portfolio ptan, for the recovery of various specified costs.
The rule also provides for the filing of objections within thiity days
of the filing of an electric utility's application far recovery and
oppvrtunity for a hearing, if the application appears unjust or
unreasonable. Acoording to Duke, no period for the filing of
objections was observed, no consideration was given to whether

-4-
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the recovery was unju,st or unreasonable, and no hearing was ever
held.

(11) In reply to Duke's third assignment of error, OCC asserts that an
oppo'ty for objections was had, as the attorney exaauner set
the deadline for the filing of obbjections to Duke's application as
March 1, 2010. More importantly, OCC offers that, when objections
to Duke's application were .fiiled, it included an objection to the
inclusion of lost generation revenues for collection in Rider DR-
SAW. At the hearing in this case, despite the objections of Duke,
the topic of the removal of lost generation revenues from Rider DR-
SAW was discussed by OCC witness Gonzalez, and Duke had the
opporhn-kity to cross-exain.ine Mr. Gor►zalez. OCC points out that
Duke also had the opportunity to present rebuttal tesdmony, but
declined to do so, The issue of the removal of lost generation
revenues from Rider DR-SAW was also discussed on brief.

(12) In considering Duke's arguments regarding its third assignment of
error, the Commission fails to understand how Duke can argue that
the process set forth in Rule 4901:1-39-07, O,A.C., was nat followed
by the Commission in this case. If anything, Duke is the entity that
has neglected to foilow the proper process established in the rules,
by not Camplying with Rule 4901:1-39-07(A), O.A.C., and
requesting that it be permitted to recover its costs for its portfolio
plan through its approved rate ad'stznent mechanism, Rider DR-
SAW. Irrespective of this failure, the Commission established the
procedural schedule in this case, which included a technical
conference, deadlines for the filing of objections and testimorty, and
the scheduling of a hearing. As pointed out by OCC, it specifically
addressed what costs should be recoverable through Rider DR-
SAW in its objections. In addition, Duke had the opportunity to
provide testimony and question witnesses at the hearing regarding
the inclusion of lost generation revenues in Rider DR-SAW;
however, Duke chose not to do so, despite the fact that its objaction
to this iine of questioning was overruled and the topic of cost
recovery was deemed relevant to the proceeding. Therefore, the
Commission finds that, contrary to Duke's assertions, the process
provided for in Rule 4901:1-39-07, O.A.C. was foUowed and Duke
was afforded the necessary due process for consideration of this
issue. Accordingly, Duke's third assignment of error should be
denied.

-5-
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(13) In its fourth assignment of error, Duke argues that the
ComniisMori s modification of Rider DR-SAW in this proceeding is
barred by the doctrines of res judicata and coitiaterat estoppel, and
the Commission failed to adequately eom-fider these tioctrines.
Speciftcaily, Duke argues that the Cornnzission's order failed to
address whether the doclrixtes of res jvdiratv and collateral estoppel
applied to our consideration and subsequent modification of Rider
DR-SAW. Moreover, Duke argues that the relitigation of Rider DR-
SAW was barred because the Conu-nission achlaily and necessarily
litigated and determined the substanoe and tertxts of Rider DR-
SAW in the Duke ESP Case.

(14) fn contrast, OCC as.serts that, in this case, the stipuulation entered in
the Duke ESP Case was not relitigated. Instead, in the present case,
the stipulation was enforced, and the portfolio plan and recovery
mechanism were reviewed pursuant to Chapter 4901:1-39, OA_C.

(1S) In considering Duke's argument supporting its fourth assignment
of error, the Commission finds that the doctrines of cnliateral
estoppel and res ludicata are not applicabie because the issue of cost
recovery for Duke's portfolio of programs was not previously
addressed. Instead, we believe that, as provided for in Chapter
4901:1-39, Q_A.C., Duke was required to file an application for
approval of its portfolio plan by January 1, 2010, and Rule 4901:1-
39-04, O.A.C., provides that such plan could ixiclude previously
approved prograrns or entirely new programs. The filirig of the
application in the present case triggered our consideration of
Duke's portfolio plan, and the prngrams contained therein, anew.
While we aclrnowledge that Duke did not specifically request
recovery of costs in this case, without our coruiideration of Duke's
recovery under Rider DR-SAW, Duke would not have approval to
recover any costs through its rider mechanism. Accordingly, since
actuad cost recovery was a required issue in this case, in the event
Duke wanted to uti]iae its Rider DR-SAW as the mechanism to
recover the costs associated with this case, and because we find
value in the save-a-watt program.s, we determined in this case that
Duke should be peratitted to continue the recovery mechanism for
these programs. Acoordingly, we find that Duke's fourth
assigrunent of error shouid be denied.

(16) In its fifth assignment of error, Duke argues that the Comxnipsion
failed to account for the fact that the stipulation in the Duke ESP
Case was a parkage of many agreements on many issues and that

-(^
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Rider DR-SAW included other terms. According to Duke, by
requiring it to moclify Rider DR-SAW, the Commission is upsetting
the balance of the stipulation. Moreover, Duke appears to assert
that, by allowing reoovery through the terixts of the stipulation only
after the benchmarks have been met, Duke does not receive what it
believes are the benefits of Rule 4901:1-39-07, O.A.C., but instead is
bound by the constraints of the rule.

(17) In response, OCC points out that one of the agreements contauved
in the stipulation approved in the Duke ESP Case was that Duke
would cvnform to the rules adopted in 06-$88 and : 08-717.
Therefore, OCC asserts that, by enforcing that provision of the
stipulation, the Commission has maintained the balance of fairness
in the ESP atipulation

(18) In considering Duke's argument pertaining to its fifth assigrnnment
of error, the Commission concludes that it did not modify the
stipulation approved in the Duke ESP Case by directing Duke to
conform its recovery under Rider DR-SAW with Rule 4901:1-39-07,
O.A.C. Instead, the Commission believes that it only ordered Duke
to comply with the stipulatian it signed, thus requiring Duke to
confornn to the ruies promulgated in U&888. Accordingly, the
Commassion finds that Duke's fifth assignment of error should be
denied.

(19) Pursuant to our December 15, 2()10, order, Duke was to file revised
tariffs with the ComAeission for review and approval within seven
davs of the issuance of the order. On Deomnber 22„ 2010, Duke
fi.ied a motion for an ect.ension of time requesting that it be
permitted to file revised tariffs seven days after the Comunission
issued its order on rehearing. The Commission f`inds that Duke's
motion for an extension is reasonable and should be granted,
AccordingLy, Duke should nnw file revised tariffs with the
Conunisaion for review and approval within seven days of the d,ate
of this entry on rehearing.

ORDERED, That Duke's application for rehearing be denied. It is, further.

-7-

ORDERED, That, in accordance with tinding (19), Duke's motion for an
extension of tiame to file its tariffs be granbed and that Duke file, in this case, proposed
revised tariffs within seven days of the issuance this entry on rehearing. It is, furttter,
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ORDERED, That a copy of this entry on rehearing be served upcut all interested

parties of record.

THE PU$LIC UTrLMF-S COMMISSION OF OHIO

even D. I.esser,

JIL

Paul A. Centolella Valerie A e

Cheryi L. Roberto

KLS/CMTP/dah

Entered in the jouma FE8 0 g 1011

r^• ^^^'
Rene6 J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke )
Energy Ohio, Inc. to Establish and Adjust ) Case No. 09-194b-EL-RDR
the Initial Level of its Distribution }
Reliabilitv Rider. )

OPIHION AND ORDER

The Public Utilities Commission of Ohio, having considered the record in this
rnatter and being otherwise fuBy advised, hereby issues its opution and order.

APPEARANCES:

Amy B. Spiller and Elizabeth H. Watts, 155 East Broad Street, Columbvs, Ohio

43215, oii behalf of Duke Energy Ohio, Inc.

Amy S. Spiller, Room 250(Y, Atrium II, P.O. Box 960, Cincinnati, Ohio 45201, on
behalf of Duke Energy Indiana, Inc.

Mike DeWine, Ohio Attorney General, by William L. Wright, Section Chief, Stephen
A. Reilly, Assistant Attorney General, 180 East Broad Street, Columbus, Ohio 43215, on
behalf of Staff of the Commission.

Janine L. Migden-Ostrander, Ohio Consuiners' Counsel, by Ann M. Hotz and
Michael E. ldzkowski, Assistant Consumers' Counsel, 10 West Broad Street, Calumbus,
Ohio 43215, on behalf of the residential utility consumers of Duke Energy Ohio, Inc.

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, Mark S. Yurick, and Matthew S.
White, 65 East State 5treet, Columbus, Ohio 43215, on behalf of the Kroger Company.

OP[NION:

1. Background

Duke Energy Ohio, Inc. (Duke-Ohio) is an electric light com}3any, as defined in
Section 4905.03(A)(3), Revised Code, and a public utility under Section 4905.02, Revised
Code. Duke-Ohio supplies electricity and natural gas to approxirnately 700,000 customers
in southwestern Ohio (Duke Ex. 1 at 1).

By opinion and order issued July 8, 2009, in In the 1vlatter of the Applicatton of Duke
Energy Ohio, Inc., for an Increase in Electric RAtes, Case No. 08-709-EZrAIR, et aL, (Duke
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Efectric Rate Case), the Commission approved a stipul.ation submitted by Duke-0hio and
other parties in that case. The stipulation, as approved, established the Distribution
Reliability Rider (Rider DR-IKE) as a mechanism to recover reasonable and prudently
incurred storm restoration costs associabed with the September 2008 wind storm related to
Hurricane Ike (2008 Storm). The stipvlation further provided that Rider DR-ME was to be
set at zero, but authorized Duke-Ohio to file a separate application to establish the initial
level of Rider DR-IKE. A process for the review of guke-Ohia s application to adjust Rider
DR-IKF, was also established in the stipvlation. By order issued January 14, 2009, in the
Duke Elecfric Rate Case, the Comutission also granted the application filed by Uuk,e-Ohio to
modify its accounting procedures to defer incremental operations and fnanagement
(O&M) expenses associated with the 2008 5tornm with carrying costs, stating that the
reasonableness of the deferred amounts and recovery, if any, will be examined in a future

proceeding.

On December 11, 2009, Duke-Ohio filed the instant application to adjust Rider DR-
IKE to allow recovery of the company's 20(}8 Storm restoration costs, along with testimony
supporting the application.

On February 9, 2010, the attomey examiner issued an entry which, inter aiia,
granted the motion to intervene filed by the Ohio Consumers' Counsel (OCC) and set a
procedural schedule in this case. Spacificall.y, the entry set forth February 23, 2010, as the
deadline for the filing of comments and motions to intervene. Additionaliy, March 25,
2010, was set as the deadline for Duke-Ohio to notify the Coznmission if all of the issues
raised in the comments had been resolved.

Cornments were filed on February 23, 2010, by Staff, OCC, and the Kroger
Company (Kroger). On March 25, 2010, Duke-Ohio filed a letter stating that all of the
issues raised by Staff and Kroger had been resolved, but that it was unlikely that all of the
issues raised by OCC would be resolved; therefore, Duke-Ohio requested that this matter

be set for hearing.

By entry issued April 14, 2010, the attorney exarniner, inter alia, scheduled this

matter for hearing on May 25, 2010, at the offices of the Commission. In this same entry,
the attornev examiner granted the motion to intervene filed by Kroger.

The hearing was held on May 25 and 26, 2010, and concluded on June 7, 2010. At
the hearing held on _june 7, 2010, the attorney examiner granted the motion to intervene
filed by Duke Energy Indiana, Inc. (Duke-Indiana). At the May 25, 2010, hearing, the
attorney exarniner issued an oral ruling denying the motion to quash filed by Duke-Ohio
and Duke-Incliana regarding two motions for subpoena dttces tecum filed by OCC. By entry
issued June 2, 2010, the Commission denied the interlocutory appeal filed by Duke-Ohio
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and Duke-indiana regarding the attorney exarniner's May 25, 2010, ruling and affirrned

the attorney examiner's denial of the motion to quash.

Duke-Ohio, Staff, and 4CC filed briefs on June 15, 2410, and Duke-Ohio and OCC
filed reply briefs on June 21, 2010.

n. Discussion of the Issues

A. Cause and Duration of 2008 Storm Quta es

Du[ce-Ohio explains that, on September 14, 2?OS, during the test year of the Duke
Electric Rate Case, a wind storm resulting from Hurricane IIce struck large parts of the
Midwest, including Duke-Qhio's entire greater Cincinraati service area. According to
Duke-Ohio, the 2008 Storm caused the largest electric outage in the history of DLice-Ohio
and its predecessor entitie9. Further, Duke-Ohio points out that the darnage from the 2008
Storm was so severe that Governor Strickland declared a state of ernergency in Ohio and
requested federal assistance. (Duke Ex. 3. at 1-2; Duke Ex. 2 at 2-3.)

Leading up to the 2008 5tormf Duke-Ohi©s witness Mehring explains that, during
the week of September 7, 2008, the company's meteorofogists monitored the storm's
progress and sent forecasts to appropriate personnel. The witness states that, on the
morning of September 14, 2008, prior to the event, a special notice was sent by one of
Duke-0hio's meteoroiogists advising of the escalation of the weather conditions.
According to Mr. Mehring, this early warning allowed the company to call out additional
resources before the storm hit. Mr. Mehring states that the initial evaluation and
asseasment of the storrn began the afternoon of September 14, 2D(}8, when Duke-Ohio
caUed in its transmission and distribution consiruction crews to supplement the noranal
trouble shift employees. From the afternoon of September 14, 2008, into the morning of
Septern.ber 15, 2008, these resources responded to emergency agency calls and began
assessment and restoration of complete circuit lockouts. Also, on the afternoon of
Septernber 14, 2008, Mr. Mehring explains that responders from the premise services
group and the engineeringj t,echnicai personnel were called in for damage assessment. On
September 15, 2008, when the company realized the extent of the restoration necessary, it
began to call in second-tier responders, induding nonfield responders and other corporate
employees. Storm meetings were held twice a day thraughout the event and regular
meteornlogy updates were given at those rneetings. Mr. Mehring believes the early
warning and the regular updates throughout the event aided in the overall management of
the restoration (Duke Ex. 2 at 4-5.)

Duke-Ohio attests that it documented 822,OOO outages of greater than five neinutes
in dusation due to the 2008 Storm, which affected approximately 83 percent of its
customers (Duke Ex. 1 at 2). Duke-0hio's witr►ess Mehring explains that, due to the
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massrve extent of damage, it took nine days to fulIy restore the systex ►. Mr. Mehring

testified that the number of Duke-Ohio customers without power peaked at 492,002 on
Sept,ember 14, 2DO8. Of those custorners who lost power, the company was able to restore
power to: 40 percent within 48 hours; 70 percent within four days; and alt customers
within ninc days. (Duke Ex. 2 at 5-6.)

OCC maintains that Duke-Ohio did not explain why it did not realize the ectent of
the da.crage until the day after the storm occurred. According to 0CC, Duke-Ohio has not
been forthcoming about the causes of the outages, the personnel used during the stoM
the design of the di.Rtribution system, or the specific level of wind speed its system is
designed to withstand. Therefore, OCC recommends that, before Duke-Ohio is permitted
to recover any costs, the Comtnission require Duke-Ohio to reveal these facts and to
demonstrate that it responded to the storm in a prudent manner. (OCC Ex.1A at 44; OCC
Ex.10 at 13-15.)

With regard to the timeliness of the company's response, Duker(3hids witrneW
lviehring states that the company did not delay in requesting additional crews or
assistance in responding to the outages both from the Duke Energy comparties and from
outside contractors. The witness points out that the company could not dispatch crews on
September 14, 2008, to inspect the entire distribution systern because the.conditiom were
unsafe. 1-ie argues that, even immediately after the storm, the company could not access
all of the system because the streets were closed or blocked, and downed trees and debris
had to be re.moved. In addition, he notes that they had to walk the distribution systems in
the rural areas to locate faults. Mr. Mehring submits that, after critical facilities had been
addressed, the company prioritized its restaration efforts to max?nstzp the number of
customers to whom service was restored. (Duke Ex. 3 at 45.)

4n addition, Duke-Ohio's witness Iviehring maintains that it is not uncocnmon in the
restoration process for outages to occur after the storm has passed. Ssnce a storm leaves
trees in weakened conditions, limbs rnay continue to fall and cause outages after the
starm, and the same is true for structures left in precarious positions. Mr. Mehring insists
that the condition of Duke-Ohio's system did not contribute to the number of outages;
rather, the outages were a result of the excessive damage to the dists-ibution system caused
by the storm. (Duke Ex. 3 at 3-4.)

QCC submits that Duke-Ohio failed to properly report the number of custorners
experiencing outages, the lerrgth of time of the outsges, and the number of outages (aC.^C

E,x.10 at 11-12). OCCs witness Yankel recommends that the Commission. order a study of
Duke-Ohio's procedures and reaciioev to the 2008 Storm (OCC Ex. lA at;44). Duke-0hio
argues that OCCs request for a study is both irrelevant and misplaced arnd that CCC has
no objective, factual criteria on which to base such a recommendation. Duke-Ohio avers
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that there is no basis to suggest that the company's emergency response plaris iraeased

the severity or duration of the event. (Duke Br. at 24-25.)

OCC believes that Uuke-Ohio's disinterest in exploring the causes for customer
outages and improving its response to storrn outages is inappropriate, given the serious
damages suffered by its customers (OCC Ex. 10 at 15). According to OCC's witness
Yanket, the economic loss and damage incurred by the custnmers far exceeds the costs
Duke-Ohio is requestrng that the customers pay (OCC Ex. 1A at 4). OCC advocates that
the Commission should consider the losses already suffered by Duke-Ohio's customers
from. the 2" Storm and not permit collection of any storm restoration costs (OCC Br. at
6). In response to OCC's issue regarding losses customers may have sustained during the
2008 Storm, Duke-Ohio believes that whether a customer sustained losses as a result of the
storm is nat relevanL to whether the company is entitled to cost recovery for storm repairs
(Duke Br. at 20). OCC disagrees with Duke-Ohio, stating that the Cotnntission has relied
upon eyuity in the past when determining whether utilities should collect costs from
custtsmers (OCC Reply Br. at 5).

'1'here is no dispute on the record that the 2008 Storm was an unavoidable major
event that caused substantial outages in Duke-Ohio's service teTritory. The Commission
notes that, in accordance with Rule 4901:1-10-08, Ohio Administrative Code (O.A.C.),
Duke-Ohio maintains an emergency plan which sets forth proceduxes the company must
follow in situations such as the 2008 Storm. This plan is available to the Comrnission's
outage coordinator and, in the event there is a question regarding a company's response to
an emergencv situation, Staff would review the situation to erLsure that the plan is being
properly implemented by the company. With regard to Duke-Ohio's response to the 2008
Storrn, there is nothing in the record, other than unsupported statements made by OCC,
which would warrant further inquiry into Duke-Ohio's implementation of its emergency
plan, Therefore, the Commission finds that Duke-Ohio has sustained its burden of proof
on this issue and that OCC's suggestion that the Commission initiate a. study of Duke-
Ohio's reaction to the 2008 Storm is without foundation. Therefore, OCCs request should
be denied.

B. 2008 Storm ExRenses Overview

Duke-Ohio's witness Wathen testified that, in accordance with the Comrnission's
January 14, 2009, order in the Duke Electric Rate Case, Duke-Ohio deferred SX682,461 in
distribution and related O&M costs incurred to repair the darnage caused by the 2008
5torm, and recorded carrying costs at the most recently approved long-term debt rate of
6.45 percent (Duke Ex. 5 at 6, Atts. 1-2; Duke Ex_ I at 4). Duke-Ohio indicates that, while
the costs associated with the 2008 Storm were incurred during the test year for the Dulae
Electric Rate Cuse, had those costs been included in the rate case, they would have,
theoretically, increased the customers' base distribution rates. Thus, rather than include
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the 2008 Storm costs in the base distribution rates, Duke-Ohio requested, in the Duke
kIeciric Rate Case, to narrow the scope of Rider DR-IKE to those expenses related to the
^00$ Storm damage. ( Duke Ex.1 at 2-3.)

According to Duke-Ohio's witness Wathen, the actual stornn restoration costs for
the vear 2008, excluding the costs associated with HurriCane ike, were significantly higher
than the amount included in base rates in 2008. For example, Mr. Wathen offers that a

reasonable estimate of sturm costs included in base rates for 20()8 for distribution O&M is
approximately $1,583,148; however, the actual storm costs inrurred for the year 2008,
excluding the costs related to Hurricane Ike, for distribution OdzM were $5,35Q,922.
Therefore, Mr. Wathen asserts that all of the starm resboration costs associated with the

2008 Storm were incremental to the storm costs being recovered in base rates in the year

2008. (Duke Ex. 5 at 3-5.)

OCCs witness Yankel advocates that Duke-Ohio should forgo 100 percent of the
restoration costs for the 2008 Starm_ According to Mr. Yankel, while he is not saying that
the costs were not incurred or that the costs were not, to some extent, prudent, he
questions the reasonableness of requesting recovery of such costs. (OCC Ex. 1A at 7.)

OCC believes that Duke-Ohio should have been better prepared to deal with the storm-
Moreover, OCC states that it is not clear from the record that Duke-Ohio had appropriabe

cost containment measures in place to ensure the efficiency of the restoration efforts.
(OCC Ex.1(1 at 3; OCC Br. at 21.)

OCC's witness Yankel submits that a utility should not be allowed to collect
imprudentlN, incurred costs, costs associated with other jurisdictions, or costs that should
be capitalized, as opposed to expensed. Moreover, Mr. Yankel points out that a utility has
built into its rates a certain allowance for storm-related expenses and It should not be
expected that full recovery, or any recovery, will occur, during times when the expenses
exceed those built into rates. The witness points out that, when storm costs are less than
what is built into rates, the utility does not request a decrease in rate9; thus, there should
be no expectation of recovery when expenses exceed what is built into rates. (OCC Ex. lA
at 4) OC:C maintains that, while in recent vears Duke-Ohio rnay have exceeded its test-
year amount for storm restorrarion, there may have been other years where Duke-Ohio
benefited by having a test-year amount that exceeded the actual storm rest4ration costs.
Thcrefore, OCC insists that, in order to meet Duke-Ohio's burden of proof on this issue,
Duke-Ohio must provide comparisons of test-year amounts to actual costs for more than
just recen# years. ((]CC Br. at 10.) Mr. Yankel also points out that a spokesperson for
Duke Energy Indiana, Inc. (Duke-Indiana) stated that it will not seek recovery of the costs
associated vvith the 2008 Storm and that, while Duke Energy Kentucky, Inc. (Duke-
Kentucky) has requested deferral of the 2008 Storm costs, it has not requested recovery.
(OCC Ex.1A at 4-5.)
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[n contrast, Duke-Ohio subrnits that its existing base distnbution rates do not
include the 2008 Storm costs. Furtherrnore, Duke-Ohio rnaintains that OCCS witness
Yankel failed to justify his erroneous conclusion that Duke-0hio rnay have over-recovered
storm costs in the past. Duke-Ohio notes thatr at the time of the 2008 Storm, the base rates
included about S2 rniWon for O&M storm costs. According to Duke-Ohio, in the
intervening years, it has incurred O&M storm costs well in excess of the amount included
in base rates_ (Duke Br. at 22.)

Furthermore, Duke-Ohio avers that, cvntr-ary to OCCs assertions, foreign
jurisdictions cannot dictate this Contmission's authority (Duke Br. at 23). OCC replies
that, in the past, the Commission has looked at the treatment of customers by utilities in
other states to gauge reasonableness. See In the Matter of Nre ApprticatHon of Cincinnati Bell

Telephone Company for Appraoal of a Retail Pricing Plan Which May Result in Future Rate

Increases and far a Neu) Afternatim Regulaticm Pirtn, Case No. 95-899-7'P-ALT, Opinion and
Order (November 4, 1999). In addition, OCC argues that the Conunission has found that
'trends in other states are reievant, especially in a state where a company, has an affiliate.
See In tfiP Matter of the Ret4ew of SBC Ohio's TEL.RIC Costs fi?r Llnbundterl Netwark Elernents,

Case No. 02-1280-TP-UNC, Entry on Rehearing (April 21, 2004). (OCC Reply Br. at 4.)

In the Duke Electric Rrzte Case, the Commission approved a stipulation by the parties
in that case which permitted Duke-Ohio to establish Rider DR-IKE as a mechanism to
recover reasonable and prudently incurred storm restoration costs associated with the
2008 Storm. While Rider DR-IKE was ir ►itialiy set at zero, Duke-Ohio was authorized in
that case to file the instant application in order tn present evidence supporting its proposa.l
for the initial level of Rider DR-IKE. By agreeing to the creation of Rider DR-IKE for the
purpose of recovering reasonabSe and prudently incurred storm restoration costs, the
stipulating parties, one of which was pCC, acknowledged that there were, in fact, costs
that Duke could at least request that the Commission consider for recovery through a rider
mechanism. For OCC to now advocate that 100 percent uf the 2008 Storm costs should be
forgone bv Duke-Ohio, without even examining such costs, seems somewhat
disingenuoUs. With the requirement that any cass recovered through Rider DR-IKE are
reasonable and appropriate, we will proceed to consrtder Duke-Ohio's request in this case
and the evidence of record to determine if Duke-Ohio has met its burden of proof.

C. S of Parties' Positim-Ls R ExRmj^ to be Recove.red

T7uke-Ohio's witness Wathen explains that, generally, the company is proposing to
include the following costs in Rider DR-IKE: distribution O&M; certain administrative and
general accounts, iricluding labor, office supplies and expenses, benefits, and other
adrninistrative and general accounts used to record storm restoration costs; and payroIl
taxes associated with the labor costs (Duke Ex. 5 at 7).
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According to Duke-Ohio's witness Mehring, the expenses incurred as part of the
restoration from the 2tl()8 Storm were atcnost ten times the company's average annual
storm-related costs. He attests that the 2[)OS Storm expenses were $32.5 million, of which
$31.8 was O&M costs and payroll taxes, and $0.7 rn.il3ion was for capital-related expenses.
Mr. Mehring states that the company is only asking for recovery of the distribution-relatled
O&M costs and is not seeking recovery of the capital costs in this proceeding. According
to Mr. Mehring, the expenses from the storm, as proposed in the appifcation, can be
divided into the foilvwing four cost categrrries: internal fabar for Duke-Ohio and its
affiliates ($15.3 million); third-party contractor labor (514 million); materials and supplies
($0.7 million); and costs of logistical support for the field crews ($1.7 nvllion). Before
carrying costs, the witness submits that, in its initial application, Duke-Ohio requests
recovery of the distribution share of the O&I19 costs amounting to $30,682,461. (Duke Ex. 2
at 9-10.)

Based on its review, Staff recornmends that the recovery amount, proposed in the
application, be decreased by $1,033,130 to $29,649,330 (Staff Ex. 2 at 2-3,'Att. 1-2). Upon
consideration of Staff's corninents, Duke-Ohio's witness Wathen testified that the
company will reduce its request for recovery through Rider DR-IKE to $29,355,562
According to the witness, this amount includes the reduction requested by Staff, as weil as
additional adjustments for supervisory and service company labor and other
miscellaneous items totaling 5293,767.65. (Duke Ex. 6 at 3.) In addition to the reduction
recommended by Staff and the additional $293,767.65 reduction, Duke-Ottio's witness
Wathen testified that: in the course of responding to discovery, the cornpany found it
applied a forrnula for estimating fringe benefit costs on overtime labor that
inappropriately included certain costs as incremental that were not truly incremental.
Therefore, Duke-Ohio has adjusted its request to account for this error and has reduced
the beginning balance of the regulatory asset by $800,461. According to Mr. Wathen, the
company also made a number of other miscellaneous adjustments that total $81,858.
(Duke £x. 6 at 13,10.)

Accordingly, taking the above adjustments into con.sideration, Duke-Ohio requests
recoverv in this case of $28,473,244 in costs resulting from the 2IX18 Stornn. (Duke Ex. 6 at
8, 10.) Therefore, Duke-Ohio's revised actual expenses in the four cost categories are:
internal labor for Duke-Ohio and its affiliates (512,898,598); third-parry contractor labor
($13,202,611); costs of logistical support for the field crews ($1,597,025); and materials and
supplies ($775,010). (Duke Ex. 3 at 6-7.)

Staff believes that, with the adjustment it recommends, as weil as the further
adjustments agreed to by Duke-Ohio, which reduce the recovery amount to $28,473,244,
Staff has reasonable assurance that the 2008 Storm damage expenses to be recovered in
Rider DR-IKE are reasonable (Staff Ex. 2 at 2-3, Att 1-Z Staff 8r. at 5-6).
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OCC witness Yankel offers that he reviewed nonfield-related costs and costs
associated with salaried personnel. The witness points out that while Duke-Ohio agreed
in its responses to interrogatories to remove certain char^,Tes, Duke-Ohio initially requesmd
recovery for such items as $7,349 for massages in support of the call center staff and
542,05$.60 for gravel. (OCC Ex. 1A at 9-10.) Mr. Yankel states that, based.on his review of
the documentation, of the $28,473,244 that Duke-Ohio requests recovery of in this case, he
recomrnends the Commission approve recavery of no more than $5,135,181. !n sumunary,
W. Yankel recommends the following items be deducted from the amount requested by
Duke--0hio: $3,279,446 for supplemental compertsation to salaried employees; $307,872.
which was paid to Duke-Ohio by Duke-Kentucky; $1,063,785, which is an estirnate of the
amount paid to Duke-Ohio by Duke-Indiana; $2,74$,442, which was biIled by a contractor
to Duke-Ohio, rather than the appropriate affiiiate; $6,969,446, which OCC believes
includes charges which may not have been incurred for work done in Ohio; and $8,969,072
for charges that should be removed from the O&M accounts and should be capitalized.
(OCC Ex. 1 A at 42) Therefore, OCC believes that Duke-Ohio should only be allowed to
receive $5,135,181 of the $28,473,244 proposed by the company (OCC Br. at 20).

D. Consideration of Evidence Concerning Expenses

After reviewing the record in this case, the Comrnission 'finds that each party
categorized the expenses allegedly incurred by Duke-Ohio as a result of the 2008 Starm
and presented evidence in this case relating to those expenses in a different manner.
Therefore, for purposes of our consideration of the record and determination of whether
Duke-Ohio has sustained its burden to prove that it reasonably and prudently fncurred
$28,473,244 in costs related to the 2008 Storrrt, we will divide the costs into two categories:
Labor Expenses; and Operations and MaintenaYUe, and Capital Accounts. Under Labor
Expenses, we will consider DukeyQhio s request to recover $27,598,234 for: internal labor
for Duke-Ohio and its affiliates; third-party contractor Iabor; and the costs of fogistical
support for the field crews. Under Labor Expenses, we will also consider OCC's proposal
that Duke-Ohio not be allowed to recover $14,368,991 for. supplemental compensation to
salaried ernployees; amounts paid to Duke-Ohio by Duke-Kentucky and Duke-Indiana;
ar_tounts billed by a contractor to Duke-Ohio, rather tfian the appropriate -affiliate; and for
charges tivhich C)CC advocates may not have been incurred for work dom in Ohio. Under
Operations and Maintenance, and Capitai Accounts, we will consider Duke-Ohio`s request
to recover 5775,010 in materials and supplies, and OCC's request that certain costs Duke-
Ohio placed in the O&M account be capitalized.

1. Cabor Expenses

Duke-Ohio's witness Mehring testified that, on September 14, 2008, Duke-Ohio and
its affiliates, Duke-Kentucky and Duke-Indiana, began implementing their emergency
plans to respond to the storm damage. According to Mr. Mehring, of the Duke Energy
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employees and contractors responding to the storm: more than 1,200 assessed damage,
prepared rnaterial for the field, assigned jobs to crews, removed damaged vegetation,
repaired downed Lines and equipment, and provided support servvices; and 450 worked in
the call center. In addition, Duke-Ohio and Duke-Kentucky retained approximately 1,230
contractors and employees from utilities in other states not affected by the storrn,
incIuding 570 employees and contractors from Duke Energy Caroiinas. (Duke Ex. 2 at 8_)
Nir. Mehring explains that the costs for logistical support include food, lodging,
transport,ation, and miscellaneous expenses. The witness states that the costs for this
category were calculated by taking the number of people working on the storm restoration
efforts per day, which was provided by operations, times a daily per person amount,
which was based on field input. (Uuke Ex. 2 at 10.)

Ivir. Freeman, with Duke Energy, expiains that, when a Duke-lndiana employee
performs work for Duke-Ohio, Duke-Indiana will not be compensated for those services in
the form of revenue flowing between the two companies; rather, consistent with the
af.filiate rules, there is an entry in the books of Dake-Indiana to reduce the expen.ses for the
company. According to Mr. Freeman, this reduction in expenses would the.n become
relevant in Duke-Tndiana's next rate case. (Tr. at 411-412.) In response, OCC points out
that an accounting entry will only prevent double recovery if it is included in the
company's test year (OCC Reply Br. at 14).

Staff states that its review of the expenses for the repair of the storm damage
included inspection of sampled invoices from contractors, material requisitions, and
payroll records (Staff Ex. 2 at 2). Staffs witness Hecker explains that, in his audit of the
storm costs, he requested a detailed list of transactions making up the total charged for
each of the following categories used by the company; extemal contracts; company and
affiliate labor; material; and logistics. From these lists, Mr. Hecker randomly selected
source documents to identify specific invoices, material acquisitions, and timesheets to
examine the reasonableness of the expenses and accuracy of the data. According to the
witness, his audit revealed that labor expenses needed to be reduced by $986,244.62 and
contractor expenses need to be reduced by $46,866.32. Mr. Hecker explains that the
rnajority of the adjustments for labor expense were for straight time employees because
these expenses, and the associated overhead costs, would have been incurred whether
there was a storm or not and would have been inciuded in base rates. Other adjustments
were made to the labor expense because, in the timesheets that he chose randornly, the
witness found employees whose hours on their timesheets were lower than the actual
amount charged. With regard to the adjustments for contractor expenses, Mr. Hecker
attests that some of the invoices revealed that the work being billed was done for storm
repairs in Kentucky and Indiana or on other projects outside of the storrn; thus, these
expenses should not have been charged to Ohio customers. (Staff Ex.1 at 2-4.)
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OCC subrnits that Staff's review was too brief and perfunctory to identify all of the
problems with Duke-Ohio's costs in this case. DCC points out that Mr. Hecker, t3estifying
in support of Staff's position, stated that he actually redewed a couple hundred items out
of tens of thousands of invoices and timesheets. OCC notes that Duke-Ohio offered that
Staff sampled more than 8,000 lines of data; however, ?Vlr. Hecker stated that he only
reviewed a couple hundred items. Pointing to Mr. Hecker's statement that he could not
put a percentage on the nurnber of items in his random sampling, OCC opines that StafPs
method of review was simply random, with no methodological or statistically purposeful
sense. Moreover, OCC remarks that Staf€'s witness Hecker admitted that there is a
possibility of other undiscovered discrepancies. (OCC Reply Br. at 2, 9-10; Tr. at 98,120-
121,1?4-135,137.)

As stated previously, Duke-Ohio requests that it be perrnitted to recover
$27,698,234 in labor expenses through Rider DR-IKE. Conversely, OCC advocates that
Duke-Ohio not be allowed to recover $14,368,991 of the requested $27,698,234 in
associated labor expenses relating to: supplemental compen9ation to salaried employees;
affiliate labor expenses; and third-party contractor labor expenses. The Commission, in
determining what labor expenses resulting from the 2008 Storm are appropriate for
recovery through Rider DR-IKE and whether Duke-Ohio met its burden of proof,
considered the following issues raised on the record: internal labor expenses ond
supplemental compensation; affiliate labor expenses; and contractor labor expenses.

a. Internal Labor Expenses and Supplemental Coingen.4ation

Duke-Ohio's witness Mehring testified that the daily direot labor rates were
determined based on timesheets that were entered into the payroll system for work
perforrncd for storm-related activities. He explains that the direct labor cost was then
loaded with fringe benefit costs, supervision costs, which were calcul,ated as a percent of
labor, and transportation costs. In addition, Mr. Mehring indicates that the direct labor
cost total includes the cost of all Duke-Ohio support labor used for the restoration efforts,
including personr►el from outside of power delivery and internallabor from departfnents
such as the call center, information technology, pumhasing, and warehousing. (Duke Ex. 2
at 9.)

OCC indicates that Duke-Ohio is collecting some level of overtime costs through
the rates established in the DukE Eiectric Rate Case. Therefore, OCC advocates tha#, unless
the level of overtime currently being recovered in base rates is subtracted from the
overtune cosN tlie Commission finds proper in this case, Duke-0hio will be collecting a
test-year amount of overtime charges twice in one year. Furthermore, OCC argues that
Duke-Ohio has not demonstrated that it has actually incurred all of the internal overtime
costs that it cl.aizns, particularly if the overtime represents work by salaried employees
who are not paid overtime when they work overtime. (OCC Ex. 20 at 10-11.)
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in response to OCCs concerns regarding overtime charges, Duke-Ohio's witness
Wathen offers that the amount of overtime approved in the Duke Electric Rate Case was

approximately $3.7 million and the total electric distribution overtime actual charges for
the year 2008, excluding the 2M Storm charges, were $5.3 millioza, Mr. Wathen states that
the overtime charges related to the 200$ Storm were $3.5 nnillion. Therefore, the witness
asserts that the amount of storm-related overtime requested in this proceeding is
incremental to the overtime collected in base rates. (Duke Ex. 6 at 7.)

ln addition, OCC witness Yankel goes on to advocate that any extra payment ta
salaried employees because of the 200$ Storm is inappropriate. In his review, W. Yankel

found that there were two types of direct compensation noted by the company that were

paid to salaried employees because of the 2008 StorEn, supplemental and regular hour pay.

The witness found that there were 223 salaried employees that received only a fixed
amount of supplementai pay, 238 salaried employees that received both supplemental pay
and pay based on the number of hours worked, and 46 salaried employees that received
only pay based on the number of hours that they worked, as if they were hourly

employees. (OCC Ex. IA at 10.)

According to Mr. Yankel, $855,796 of supplemental compensation was given to
salaried employees and 5371,196 was paid on an hourly basis to salaried -ernployees. Mr.
Yankel argues that the total extra compensation given to salaried employees, $1,226,992, is
inappropriate and Duke-Ohio should not be allowed to recover this amount through Rider
DR-IKE. In addition, Mr. Yankel advocates that the labor loader and supervision costs
applied to the $1,226,992 supplernental compensation to sa]aried employees should be
removed from recovery in this case. Accordingly, the witness calculates that the request
for recovery in this case should be reduced by $3,279,446, which consists of the direct

pay-roll cost of $1,226,992, and the associated labor loader and supervision costs of
$939,863 and $1,112,591, respectively. Mr. Yankel submits that, if L?uke-Ohio wishes to
compensate its salaried ernployees for extra hours worked during the 2008 Storm, it can do
so, but ratepayers should not have to fund this supplemental cornpensation. (OCC Ex_ 1A
at 15-17.) Rather, DCC advocates that Duke-Ohio's shareholders should incur the costs of
this supplemental pay because it was an unnecessary expense (OCC Br. at 11; QCC Reply
Br. at 13).

In response to QCC, Duke-Ohio's witness Mehring states that, as a general
proposition, salaried employees are not paid overtime. However, he explains that there
are unusual circunn.stances that may require salaried employees to work excessive hours;
therefore, in recognition of, and to reward, those empIoyees, Duke Energy has a
supplemental pay policy. According to the witness, it is at management's discretion to
give salaried employees some compensation in addition to their regular salaries for their
effort. (Duke Ex. 3 at 8.) Duke-Ohio's witness Clippinger also notes that there is a
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threshold of additional hours that must be worked first before supplemental pay is
providet! (Tr. 359).

As noted by Duke-Ohio's witness, paying salaried employees ovettime is not the
general practice of Duke-Ohio and awarding salaried employees supplenwntal

compensation, in addition to their regular sa3aries, is totally witfiin the discretion of the

company. L`pon review of the record, the Comm}ssion finds that Duke-Ohio has not
shown that it is appropriate and reasonable for the company to recover the discretionary
supplemental pay awarded salaried employees through Rider DR-IKE. In considering the
appropriate costs resutting from the 2008 Storm restoration effort to be recovered through
Rider DR-IKE, the Comrnission agrees that the c[iscretionary supplemental pay awarded
salaried emplovees should not be included. The formula utilized by OCC to arrive at the
supplemental compensation it recommends be deducted from the costs to be recovered
was not contested in this case. Therefore, the Commission finds that the recavery amount
requested by Duke-Ohio should be reduced by $3,279,446.

b_ Affiliate Labor Fxper^es

QCC asserts that Duke-Ohio's documentation of the 2008 Storm costs was so
haphazard and unreliable that it can not be relied on to meet Duke-Ohio's burden of proof
that the costs included in the application were prudently incurred. OCC points out that,
when comparing the spreadsheets of the labor costs incurred by Dulce-Ind.iana and Duke-
Ohio, it is clear that Duke-Indiana tracked three items: regular hours, overtime hours, and
supplemental pay. However, Duke-Ohio's spreadsheet tracked only two items: an hourly
rate of pay and supplemental pay. Thus, OCC argues that it is impossible to tell from the
Ol:iio data whether any of the labor charged was regular hours. OCC points out that,
when questioned about the Ohio data, Duke-Ohio's witness Clippinger testified first that
all labor in Ohio was overtime and then later tes#ified that some of the labor for Ohio was
rebrular titne. (C?CC Br. at 18-19; Tr. at 66; Tr. at 357.)

OCC's witness Yankel points out that approxinnately half of the $153 million Dtilce-
Ohio was initially requesting to recover for internal labor costs resulted from employees of
Duke-Ohio affiliates. According to Mr. Yartkel, these costs arenot fair because Duke-Ohio
is being charged for work perfarmed by ernployees of Duke-Ohio's affiliates and those
employees are already being paid by ratepayers in other jurisdictions. Mr. Yankel subrnits
that, at a minimum, there should be an offset of the amount of money paid by Duke-
Kentucky and Duke-Indiana for Duke-0hio employees that performwd wvrk in those
jurisdictions. When he tried to assemble data on the amour ►t paid to Duke-Ohio by
a.Mates, Mr. Yankel claims that Duke-Ohio refused to answer discovery requests that
dealt with other jurisdictions. Thus, to support his contention with regard to Duke-
Kentucky, Mr. Yankel points to a data request in Kentucky, which attributes $307,872 in
labor costs to Duke-Ohio for supporting Duke-Kentucky in its 200$ SWrm restoration
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efforts. For the costs paid to Duke^Ohio by Duke-Indiana, Mr. Yankel reviewed the
information he gleaned from a statement made by Duke-Indiana's spokesperson that
Duke-Indiana's total costs for the 2008 Storm were $17 million. By using a ratio of the
Duke-Indiana costs of $17 million to the estunated costs for Duke-Kentucky, Mr. Yankel
estamates that the amount of payments to Duke-Ohio from DUke-Indiana'was $1,063,785.
Therefore, Mr. Yankel believes that, at a rninimum, the request in this case should be
reduced by 51,371,657, which consists of payments to Duke-Ohio of $3a'7,872 Erom Duke-
Kentucky and $1,063,785 from Duke-Endiana. (OCC Ex. 1A at 5 , 17, 19-20.) In addition,
OCC submits ehat the Conuniwion should require that these payments from the affiliates
to Duke-Ohio be flowed through to custorners (OCC Br. at 14).

Furthermore, in comparing the costs charged by Duke-Carotina to its affiliates for
assistance on 2008 Storm restoration, OCC notes that Duke-Ohio was charged more for the
same employees than Duke-Indiana was charged. Duke-Ohio's witness C'lippinger
explains that the per hour rate charged Duke-Ohio was a blended rate of overtime and
regular time. aCC notes that the blended rate added to the supplernental pay charged to
Duke-Ohio was higher per hour than the overtime rate plus the supplementai pay charge
to Duke-Indiana. When questioned about this, Duke-Ohio's witness ©ippinger states that
the Duke-Carolina employees were deployed to Indiana first and then to Ohio, after the
overtime charges started. OCC believes that, for whatever reasort, Duke-Carolina charged
Duke-Ohio more for the same employees than it charged Duke-Indiana and the charges to
Duke-Ohio are not reasortable; therefore, because Duke-Ohio cannot explain the basis for
the higher charges to Ohio, the costs should be disallowed. (OCC Br. at 16-18; OCC Exs.
13A and 14A; Tr. at 356-376.)

After reviewing the record on the issue of affiliate compensation, the Cammission

finds that Duke-Ohio did not sustain its burden to prove that aII of the affiliate-related
costs which it proposed should be recovered through Rider DR-IKE. OCC has subrnitted

evidence that calls to question whether $1,371,657 of those charges should be allowed and

Duke-Ohio provided no evidence to rebut OCCs calculation Accordingly, the

Comcnission finds that the costs requested by Duk.e-Ohio for recovery through Rider DR-

IICE should be reduced by $1,371,fi57 in order to address this issue.

c. Contractor Labor F.x pMM

?r.ccording to Duke-ahio'g witness Mehring, the cost of contractor support was
calculated by aggregating the contractor invoices charged to the storrn event (Duke Ex. 2 at
9).

In its audit, Staff determined that there needed to be adjustrnents for contractor
c^xpenses, finding that some of the invoices revealed that the work being:billed was done
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for storm repairs in Kentucky and Indiana or on other projects outside of the storm; thus,
these expenses should not have been charged to Oh.io customera. (Staff Ex. I at 4.)

With regard to specific contractor invoices which are included in the request for

recoverv in this case, OCCs witness Yankel describes numerous invoices lxvm one

contractor where . it appears that the invoices have no connection with the 208 Storm
restoration in Ohio and there is no clear demarcation of the jurisdiction in which the
restoration work was performed. The witness suspects these invoices either because: they
were sent to a Duke-Ohio affiliate, rather than Duke-Ohio; the project codes reference a
state other than Ohio; or the location of the work is listed as a state other than Ohio. He
points out that, on many of the invoices, the location of the work was whited out; thus,
while some of the invoices appeared to have letters ( i.e., "v" or "cky") that would indicate

that the location was in Kentucky, it is uncertain where the project was located. In
acidition, the witness notes that some of the invoices had pro*t descriptions that were
clearly not related to the 2008 Storm; however, Duke-Ohio, in its May 11, 2010, filing
agreed to remove those invoices from its request in this case. According to Mr. Yanket, of
the invoices totaling $563,322.26 for this one contractor, only $32,733.48 could definitely be
attributed to Ohio, $261,600 should not be charged to Ohio, and it is uncertain whether the
remaining $269,U00 should be charged to Ohio. (OCC Ex. lA at 30-36.) Mr. Yankel also
states that there were invoices from other contractors where the receipts submitted by the
contractors indicate that the work might not have been done in Ohio, because the invoice
is for iterns such as food, laundry, transportation, and field materials in Kentucky;
however, Mr. Yankel acknowledges that a crew or a contractor could have worked in more
than one jurisdictiorn. (OCC Ex. IA at 37-39, 41.)

OCC's witness Yankel clairns that it appears from a sampling he did of contrartor
invoices included in the request #or recovery in this case that the companies responsible
for some of those invoices were either Duke-Indiana or Duke-Kentucky. He argues that
Duke-Ohio has not met its burden of proof and demonstrated that all of the $13,20Z611
associated with contractor restoration, for which Duke-Ohio is requesting recovery,
actually occurred in Ohio. Mr. Yankel recomrnends that the requested $13,202,611 be
reduced by $2,748,442 to account for those invoices tfiat reference a Duice=Ohio affiliate as
the responsible utility. In addition, since Duke-Ohio was one of three affiliates located in
diffexent states that inrurred costs resulting from the 20p$ St.orm, Mr. Yankel recotxunends
that onl y one-third of the costs be recovered from Ohio ratepayers; thus, the witness
recommends that two-thirds, or $6,969,446, of the remaining amount be removed because
Duke-Ohio did not substantiate where the costs were incurred. With these reductions, Mr.
Yankei submits that Duke-Ohio should only be allowed to recover $3,484,723 for
contractor services. (OCC Ex.1 A at 28- 30, 41.)

In response to OCCs concern about certain invoices reflecting charges for services,
such as lodging and meals, in another state, Duke-Ohio points out that it is not surprising,
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with a staging area and lodging across the river in Kentucky, that some Ohio crews took
care of some daily needs in Kentucky (Duke Br. at 19). Duke-Ohio argues that OCC's
proposal that two-thiirds or $6,969,446 of the Ohio costs should be removed from this
request is unreasonable and arbitrary. Duke-Ohio submits that the Fnaiuler in which Mr.
Yankel arrives at this figure by referencing that there were three Duke Energy cornpar€ies
affected by the storm lacks any mathematical, objective, or defined criteria. (Duke Br. at
15.) -

It is evident from our review of the record, including both 5taff's audit and OCC's
attestations, that there are discrepancies in the documentation for contractor expenses
which should have been billed to affiliates in other states and not billed to Duke-Ohio.
While we understand that these disparities may have occurred due to the emergency
nature of the 20Q8 Storm, the Cornnrnission believes that Dulce-Ohio failed to prove that the
total amount of contractor labor costs it is requesting under Rider DR-IKFi is reasonable.
The Commission believes that Duke-Ohio has not presented evidence to support its
contention that all of these contractor costs were reasonably i.ncurred and subject to
recflvery under Rider DR-IICE. We acknowledge that the record reflects;that Duke-Ohio
hired third-party contractors to assist with restoration efforts resulting from the 2008
Storm and we agree that Duke-Ohio should be permitted to recover appropriate contractor
costs; however, Duke-Ohio has faiied to substantiate what those aictual costs are.
Therefore, we are left with either disallowing aA contractor costs or. decreasing the
requested contractor costs based upon the record of evidence, which permlts Duke-Ohio to
recover a portion of the contractor costs. Upon consideration, we find that the appropriate
result is to make a downward adjustment to the contractor expenses requested in this case
to account for the discrepancies.

Duke-Ohio has requested recovery through Rider DR-IKE of $13,202,611 for
contractor services. Upon consideration of the evidence before us in this case, the
Comrnission finds that OCCs proposal that the contractor expenses -be reduced by

$2,748,442 to $10,455,169, in order to take into account those invoices that reference a
Duke-Ohio affiliate as the responsible party, is reasonable. Furthermore, upon
consideration of the reasonableness of permitting Duke-Ohio to recover the rernaining
$10,455,169 for contractor services through Rider DR-IKE, we find that there is sufficient
evidence to suggest that, at most, Duke-Ohio may reasonably only recover one-third of
this remainder; the other two-tltiirds should be allocated to the statea of Indiana and
Kentucky. The Commission notes that no party disputes the contention that Duke-Ohio

should at least be permitted to recover one-third of the remaining $10,455,169 contractor-
services costs. Therefore, the Commission finds that the remaining $10,455,169 should be
ftirther reduced by two-thirds, or $6,970,112, in order to account for other charges for
which there is no evidentiary support for recovery. Accordingiy, the Commission
concludes that Duke-Ohio's request for recovery of $13,202,611 for contractor services
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should be reduced by $9,717,554, such that Duke-Ohio should be permitted to recover
$3,485,04-7 for contractor services.

d. Conclusion - Labor Expenses

Upon review of the record in this case, the Commission finds that Duke has not
shown that the labor expenses incurred for restoration from the 2008 Storm were
appropriately coded and the evidence of record has shed sufficient doubt on whether
some of the labor expenses were appropriately allocated to Ohio. While it appears that
Duke-Ohio attempted to reconcile the accounts after the emergency situation had pas.sed,
Duke-Ohio did not substantiate, on the record, that all of the labor expenses were
appropriately allocated as they should have been. For example, it appears that, irdtially,
all of the labor costs charged to Ohio were overtirm hours and, while the company may
have attempted to correct this accounting after the fact, Duke-Ohio fails to provide
evidence on the record to s'upport its contention that the accounts have been fully
reconciled.

As acknowledged by the company, Duke-Ohio's current base rates include an
allowance for storm-related expenses. While the Commission agreed that the storm costs
could be deferred and reviewed at a later time to determine if the costs were prudently
incurred and thus be recovered through Rider DR-IKE, such deferral authority was in no
way a guarantee that Duke-Ohio would be pcrmit#ed bo recover all of the costs, or, in fact,
any of the costs. As we stated in our January 14, 2009, order in the Duke E1ech'ic Rate C.m,
which granted deferral authority, the reasonableness of the deferred amounts and
rccovery, if any, will be examined in a future proceeding. Since the case at hand is the
future proceeding envisioned for review of the costs, the burden of showing that the costs
for which Dukc-Ohio requests recovery are reasonable and were, in fact, incurred in the
restoration of electric service for the 2008 Storm in the state of Ohio, rests solely on the
company in this case. While Duke-Ohio has provided the numbers and a minimal Ievel of
information alleging that the labor expenses incurred were for Ohio customers, the record
reflects that there are inconsistencies and inaccuracies in the company's accounting
procedures that the company has neither explained, rebutted, nor discounted. Given these
facts, the Cornmission cannot support -recovery of alleged labor expenses which the
company has not proven.

Therefore, while the Commission agrees that the record supports the recovery by
Duke-Ohio of a portion of the labor expenses requested by the company, the Cotnrnission
finds that Duke-Ohio did not prove that the total amount of labor expenses it requested,
$27,698,234, was reasonable and prudently incurred. Accordingly, upon review of the
record in this case, the Commission concludes that, as deiineated in detail in the previous
Labor Expense section of this ordm Duke-Ohio's request for recovery of labor expenses
through Rider DR-IKE must be reduced to $14,368,657, which includes a reduction of,

Appx. 000210



09-1946-EL-RDR -18-

$3,279,44b for supplemental cornpensation, 1,371,657 foT affiliate iabor; and 9,717,564

related to contractor labor.

2. Qptrations and Maintenance, and Capital Accounts

Duke-Ohio s witness Mehring states that the material and supply costs were
calculated from what was actually recorded in the ledger from the company's storeraorns
during the time of the storm restoration efforts (Duke Ex. 2 at 10). Mr. Mehring explains
that, as a result of the 2008 Storm, 707 distribution poles and 499 transformers had to be
replaced. In addition, the storm damage required the replaceinent of 862 crassara-Ls,
171,278 feet of electric wires, 53,134 connectors, 4,728 insulators, 12,877 fuses, and 314
arresters. The damage resulting from the 2008 Storm also required a total of 31,880 spleces
and 942 cutnutq, according to Mr. Mehring. (Duke Ex. 2 at 6; Duke Ex. 3 at 5.)

OCC notes that Duke-Ohio did not account for the locations of the 31,880 splices
and the 942 cutouts that were made during the restoration efforts for the .2008 Storm, nor
did it document the teams who completed this work or the time consumed in completing
the work. Therefore, OCC argues that it is not possible to ensure that the splices and
cutouts for which Duke-Ohio is requesting recovery were aCtually done. OCC notes that

Duke-Ohio only estimated the number of splices and cutouts done as evidenced by Uuke-
Ohio's witness Mehring's statement that those numbers reported were obtained from the
material marwgement system. (OCC Br. at 19-20; Tr_ at 58.)

OCC asserts that Duke-Ohio charged excessive costs incurred in :response to the
2008 Storm to the O&M expense accounts, when replacement costs, installation costs, and
possibly other costs should have been charged to capital accounts. OCe argues that, if
Duke-Ohio can not demonstrate that all of the replacement costs were properly charged to
capital accounts and all of the repair costs were properly charged to expense accounts, the
Commission should deny the collection of the costs from customers. For example, OCC
notes that many of the items identified by Duke-Ohio inrluded the replacernerit of poles,
transformers, and other damaged equipment. Aecording to OCC, these ftems are capital
items and should be allocated to a capital account; however, i3uke-Ohio charged ail costs,
including these costs, to the O&M expense accounts. OCC subrnits that, in accordance
with the stipulataon approved in the Duke Electric Rate Case, Duke-Ohio may enly collect
from customers, through Rider DR-IKE, inaeTnental operational expenses associated with
the storm restoratdcm activities, not capital costs. Therefore, OCC believes that Duke-Ohio
is attempting to collect costs that the Conunission stated could not be collectei. (OCC Ex.
10 at 4-5.)

Furthermore, OCC argues that if the premise services group, the
engineering/ technical personnel, the normal trouble shift employees, and the second tier-
responders were primarily support staff during the storm response, then the costs

Appx. 000211



09-1946-EL-RDR -79-

associated with their work should be allocated in proportion to the field work charges, and
appropriately made to the capital accounts and the O&M accounts based on the actual
field work completed. aCC submits that Duke-Ohio charged almost no costs to the capital
accounts; however, Duke-Ohio reported a iarge amount of capital i tenn replacenwnts.
Therefore, OCC comments that more of the field work labor costs, as well as the same
percentage of support work labor costs, should have been charged to capital accounts.
(OCC Ex.1U at l3.)

Duke-Ohio's witness Clippinger asserts that the company's replaceinent of units of
property was appropriately capitalized and repairs were appropriately charged to the
O&M accounts. Ms. Clippinger expiains that, if Duke-Ohio installs a unit of property,
then the unit of property and the labor and other costs associated with the installation of
that property must be charged to the capital accounts. According to the witrwss, the type
of equipment installed will detersnine whether the ite3n is recorded as capital or expense.
For exampie, she explains that, if a pole is replaced, the costs would be capitalized;
however, if an overhead line is repaired by installing a line splice, the costs are expensed.
With respect to the 2008 Storm restorations, Ms. Clippinger explicates that the company
used both internal and external labor that were not necessarily familiar with the charging
practices of the company. Therefore, the witness attests that, in order to allow personnei
to focus on the restoration efforts, they were instructed to charge all of their efforts to the
O&M accounts. Ms. Clippinger also states that the materials used for service restoration
were initially charged to the O&M accounts. Hawever, the witness notes that, in October
2008, the units of property and the associated labor costs were moved° froin the O&M
accounts to the capital accounts. (Duke Ex. 4 at 3-4.)

UCL s witness Yankel believes that the $0.7 million arnount being, capitalized with
respect to direct labor costs is too low. Mr. Yankel asserts that all of the labor costs and the
labor loadings both for internal labor and contractor labor should be capitalized. Mr.
Yankel states that neither he nor Duke-Ohia has an estirnate of how much of these costs
should be capitalized. The witness acknowledges the duress the company was under
during the 2008 Storm and understamis why Duke-Ohio directed that all costs should be
reccirdeci in the O&M accounts; however, now that time has passed, there is not quality
data to show what should be either O&M or capital costs. Therefore, Mr. Yankel
recommends that an estimate be made to separate the costs into capital ar ►d O&M
categories. Utilizing an average of the capitalization percentage used by investc3r-owned
utilities in Kentucky that were hit by the 2008 Stornt, Mr. Yankel estimates that $8,969,072
of the requested $28,473,244 recovery amount should be capitalized. (OCC Ex.1A at 24-28;
OCC Br. at 15-16.)

Duke-Ohio argues that OCC's proposal that the percentage of costs that should be
capitalized should be based upon the average percentage applicable to two Kentucky
utilities that are not Duke-Ohio's affiliates is arbitrary and fails to acknowledge certain
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facts. Namely, Duke-Ohio states that OCC failed to address whether the other utilities
replaced the same amount of material as Duke-Ohio. Moreover, the fact that a company
subject to generally accepted accounting principles has some degree of latitude in
e-,stablishing its capitalization policies means that another entityrs undefined capitalization
policv can not be imposed on Duke-Ohio. (Duke Br. at 15-17; Tr. at 264-265.) In addilion,
Duke-Ohio points out that, if $8,969,072 is removed from O&M and capitalized, as L7CC
propcnes, customers would actually pay more over a longer period of time, because the
costs would become part of rate base and the rate of return would be equivalent to the fuA
cost of capital applied to that rate base. However, as proposed by the company, the debt
rate would be used to calculate the carrying costs over a three-year period for those
arrEounts that remain in O&M and are amortizeci. (Duke Br. at 17.)

Upon coruideration of the record, the Corruxti,ssion finds that Duke-Ohio has
substantiated ;ts claim that $775,010 in material and supply costs is 7rreasonable and should
be included in the amount recovered through Rider DR-IKE. While OCC appears to be
skeptical of the amount of costs capitalized by Duke-Ohio, OC:C has not substantiated its
claim that the cc,mpany inappropriately charged iterns to the O&M accounts. Moreover,
L3uke-4hio's witness, while acknowledging that the materials used for service restoration
were initially charged to the O&M accounts, went on to verify that, in October 2008, the
trits of property and the associated labor costs were appropriately moved frorn the O&M
accounts to the capital accounts. Thereforer we find that Duke_Ohio shauld be permitted
to recover $775,010 in materials and supplies and OCC's request for a reduction bo the
O&M expenses recovered tfuough Rider DR-IKE 9hould be denied.

E. CaMing Costs

OCC's witness Yankel argues that, since it has been 20 months since the 2008 Storm
and it was completely within Duke-Ohio's discretion when to request recovery for these
costs, the Commission should not allow recovery of accrued interest si-nce Septerrtbex 2008.
Moreover, OCC points out that it took Duke-Ohio 11 months to file for recovery of its
claimed costs after it was given authorization to do so and, as a result, customers are being
asked to pay approximately $160,000 per month for carrying charges due to the company's
delay in filing for recovery. 'I13erefore, OCC recommends that Duke-Ohio only be allowed
to collect carrying charges for the three years that costs are deferred, beginning when the
Corrsmission issues its order in this case. (OCC Ex. 1 A at 43; OCC Br. at 10; aCC Reply Br.
at 11.)

Duke-Ohio opposes OCC's assertion that the company should not be allowed to
begin accruing carrying charges until recovery is approved in this proceeding. Duke-Ohio
believes that the Corrunission, in its order in the Dttke Electric Rafie Cae, expressly and

unambiguously accepted Duke-Ohio's proposal to accrue carrying charges on the full
defcrrc'd amount, citing the Conunission's January 14, 2009, Finding and Order, at.finding
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6. Therefore, Duke-Ohio requests recoverv of carrying charges at 6.45 percent from
January 2009, untii such time as recovery is compiete. (Duke Br. at 23-26.)

In our January 14, 2009, Finding and Order in the Duke E1ectrec Rate Case, the

Commission considered and approved Duke-Ohio's request for authority to modify its
acwonting procedures to defer the O&M expenses associated w-ith the 2008 Storm, along
with carrying charges; however, we found that the determination of the reasonableness of
the deferred amounts and the recovery thereof would be exarnined and addressed in a
future proceeding. In the instant case, the Commissifln is now considering the
reasonableness of the company's request for recovery of the deferred amounts, with
carrying charges, and it is in this order that we will determine what expenses and carrying
charges may be recovered. Upon consideration of the record in this case, the Comnussion
concludes that it is reasonable to allow Duke-Ohio to recover the 2008 Storm expen-seS ► as
rnodified by this order, as well as the associated carrying charges beginning on January 14,
2009, which is the date that the Commission authorized Duke-Ohio to defer the expenses.

F. Depreciation

OCC points out that Duke-Ohio failed to recognize that all of the assets that were
replaced needed to be fully deprcciated. According to OCC, although the new assets must

be added to rate base, Duke-Ohio should also subtract from rate base any of the
depreciation remaining on the assets that were removed. OCC submits that Duke-Ohio
has not demonstrated that its failure to address depredation of replaced assets was just

and reasonable. (OCC 14 at 9)

In response, Duke-Ohio's witness Wathen points out that the company follows
composite depreciation accounting, which has historically been used and approved by the
Commission in past rate cases. The witness explains that the coinposite medtod of
accounting does not recognize losses on assets retired prior to their estimated jife; the
result being that, over the entire life cycle, the portion of costs not recouped prior to
average life is balanced by the cost recouped subsequent to average life. Therefore, Mr.
Wathen asserts that, if the depreciation remaining on assets removed is subtracted from
rate base, it would be inconsistent with composite depreciation accounting. Mr. Wathen
also notes that the Comrnission approves depreciation rates from periodiz depreciation
studies eonducted by the company, which analyze components of the business, including
the over and under impacts of retirernents in the development of depreciation rates.
(Duke Ex. 6 at 7_)

T1,e Cornmission finds that it is acceptable for Duke-Ohio to foilow the composite
depreciation method of accounting. Therefore, we conclude that OCCs request on this
issue is without Fnerit and should be denied.
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According to Mr. Wathen, in order to miTtimize ratepayer impact while aitowing
the company to have a reasonable recovery period, Duke-Ohio proposes to recover tihe
costs over a three-year period and irnplernent the rate on a per bi11 basis using the cost-oof-
service study from the Duke f•=1eciric Rate Case to allocate the costs among. the rate classes.
Mr. Wathen contends that, because the costs are distribution related, transmission service
(TS) customers should be excluded from the calculation and a standard distribution
allocation factor to allocate to the various custamer classes should be used. Therefore, the
witness proposes that the allocation factor be based on the class system peak, i.e., the
average of the 12-monthly peaks. According to Duke-Ohio's witness Wathem this
allocation approaCh was used to allocate distribution O&M expenses in L7uk,e-Ohio's last
distribution cost-of-service sterdy in the Duke Etectric Rate Case and no party in that case
olrjected to the allocation factors. Mr. Wathen states that this rnethodology will produce
an annuafized revenue requirement for each rate class that can be used to calcWate the
Rider DR-IKE rates. (Duke Ex. 5 at 7-9.) According to the witness, compared to the total
biIl, the impact of Rider DR-IKE for all customers v+rill be less than one percent (Duke Ex. 6
at 5).

Mr. Wathen believes that, because the charge will be on a per-biIl basis and the
customer count is fairly predictable, it is unlikely that there will be any significant over- or
under-collection during the three-year period; therefore, he states that Duke-Ohio is not
proposing a true-up. However, Mr. Wathen notes that Duke-Ohio plans.to file a letter in
this docket at the end of the three-year period detailing the monthly balances of the
regulatory asset, which shows the arnortization of the asset, the accruals generated by
appiying the carrying cost rate, and the ending monthly balances. (Duke Ex. 5 at 20.) Staff
recomiriends that Duke-Ohio provide Staff with the yearly balarsce and activity on the
regulatory asset, by Apri13Q of each year, so that Staff can monitor the ba4ance in the event
the rate would need to be adjusted (Staff Ex. 2 at 3). In response to Staff s comments,
Duke-Ohio witness Wathen states that the company will provide Staff with the requested
annual reports. In addition, the company is wi.iling to true-up Rider DR-1fCE at the end of
the three-year period, if the Commission deems the balance of any over or under-reeovery
to be material. (Duke rx. b at 3.)

Kroger comments that, while it does not object to Duke-Ohio recovering reasonable
costs associated with the wind storm to the extent that the costs are allocated among
classes using a custorner allocator, Duke-Ohio's application does not properly align the
design of the cost recovery mechanism with the underlying cost allocatiorr. Kroger asserts
that Duke-Ohio's proposed rate design fails to adhere to the standard principle that rate
design should reflect cost causation. Kroger explains that Duke-Ohio proposes to allocate
the storm costs to the customer classes based solely on class coincident peak demand and
to recover the costs through a fixed monthly customer charge. Kroger believes that, whi.le
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it is appropriate to recovez fixed customer costs through a fixed monthWy-charge, it is not
appropriate to recover dernand-related costs in such a manner. Kroger argues that ttte
result of assigning costs to customer classes based on class peak demand, and then
recovering the costs from customers as if they wea+e fixed customer costs, produces a
distorted and unreasonable rate impact on customcrs. Kroger advocates that, if the
Commission finds it reasonable for msts to be assigned to custorner classes based solely on
class peak demand, then the costs assigned to demand-iailled classes should be recovered
exclusively through a den-tand charge and not through a rnonthly fixed customer charge.
Kroger offers that the methodology should be based on an apprupriate combination of
customer and demand-related costs, consistent with the National Association of
Regulatory Utility Commissioner Electric Utility Cost Allocation Manual. (Kroger Ex. 2 at
1-4, 6.) Kroger's witness Higgins submits that recovery of allowed storm damage costs
hom Service at Secondary Distribution Voltage (DS) and Service at Prigaary Di.stribution
Voltage ( DP) customers is best accomplished through a uniform demand charge levied on
these two rate schedules. Upon review of Duke-0hio's rrwdifacation to its rate design to
provide for such a demand charge, Mr. Higgim states that the revised Rider DR-IKE rate
design appropriately incorporates such a rate design for the DP class and the DS class
customers. (Kroger Ex. 1 at 3.)

Upon consideration of Kroger's comments, Duke-Ohio's witriess Wathen advises
that the company will modify its request with regard to the per bill customer charge.
fherefore, for those customers taking service under tariffs that charge based on demand,
Rider DR-IKE will be on a per kW basis. Mr. Wathen explains that this change has no
impact on the relative allocation bet3n►cen customer classes, but it wifl slightly shift the
impact of Rider DR-IKE among custocners within those affected rate classes. (Duke Ec. 6
at 4.)

As revised by Duke-Ohio, the rate design for Ride.r DR-IKE provides for a uniform
demand charge for US and DP evstomers and a class-specific customer charge for all otfier
classes. Upon consideration of the proposed rate design for Rider DR-IKE, as revised, the
Commissin. n finds that it is reasonable and should be approved.

CONCLUSION:

The Commission notes that, pursuant to the stipulation approved in the Duke
F,[ectric Rate Case, Duke-Ohio bears the burden of proving that the costs associated with the
2008 Storm were prude.ndy incurred and reasonable. In the present case, we find that
Duke has not met its burden with respect to all of the costs for which it is requesting
recovery. For example, when considering the evidence presented by Duke regarding
supplemental cornpensation, the Commission notes that overtime for salaried employees
was not a general practice and was within the company's discretion; therefore, we have
determined that it was an inappropriate expense for recovery. With respect to the
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expenses incurred for contractor labor, we find that OCC demonstrated. the presence of
some unexplained discrepancies in the documentation provided by Duke, which called
into question whether the costs Duke sought to recover for coritractor expen4es were
prudent and reasonable. Duke requested recovery of 528,473,244 through Rider DR-IKE.
With the reductions in this order of $14,36$,667 for labor expense, the Comrnission has
deterrnirted that, based on the record in this case, the total amount that Duke-Ohio should
be authorized to rEcover through Rider DR-IK71 is $14,104,577, plus carrying charges on
that amount beginrung on January 14, 2009, at the rate of 6.45 percent. Furthermore, we
find that the proposed rate design for Rider DR-IGE,, as revised, which provides for a
uniform demand charge for DS and DP customers and a class-specific customer charge for
all other classes is reasonable and should be approved. Accordingly, the Commissiors
finds that Duke-Ohio should work with Staff to revise its tariffs consistent with this order
and then may file such revised tariffs to implement the new Rider DR-1M in this docket.
As a final matter, the Conunission directs Duke-Ohio to provide Staff - with the yearly
balance and activity on the regulatory asset, by April 30 of each year. Duke-Ohio should
work with Staff at the end of the three-year period to determine if there is a rteed to true-
up Rider DR-IKE in order to account for any rttiaterial over or under-recovery.

FFNDINGS OF FACT AND CaNCLUSIONS OF LAW:

(1) Duke-Ohio is an electric light cornpany, as defined in Section
4905.03(A)(3), Revised Code, and a public utility under Secion
4905.02, Revised Code.

(2) On December 11, 2009, Duke-Ohio filed its application in this
casc.

(3) By entries issued Februeay 9, 2010, and April 14, 2010, OCC
and Kroger were granted intervention. At the June 7, 2010,
hearing, Duke-Indiana was granted intervention

(4) Comments on the application in this case were filed by StafE,
OCC, and 1Crvger on February 23, 2010. On March 25, 2010,
Duke-Ohio filed a statement regarding the disputed issues.

(5) The hearing in this matter was held on May 25 and 26, 2010,
and June 7, 2010.

(6) Duke-Ohio, Staff, and OCC filed briefs on June 15, 2010, and.
Duke-Ohio and OCC filed reply briefs on June 21, 2010.

(7) Duke-Ohio's application to adjust its Rider DR-IKE charge is
reasonable and should be approved, with the following
modifications as further delineated in this order the recovery
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amount shall be reduced by $14,36f3,667 for labor expenses.
The total amount that Duke:-Ohio shall be authorized to reCOaver
through Rider DR-IKE is $14,104,577, plus carrying charges on
that amount beginning on January 14, 2009, at the rate of 6,45
percent. Duke-Ohio sha1l provide Staff with the yearly balance
and activity on the regulatory asset, by Aprf1 30 of each year.
Ihrke-Ohio should work with Staff at the end of the three-y.ear
period to determine if there is a need to true-up Rider DR-IKE
in order to account for any material over or under-recovery. .

(8) Duke-Ohio should work with Staff to revise its tariffs
consistent with this order and then may file such revised tariffs
to irnplement the new Rider DR-IKE rate in this docket.

ORDER:

It is, therefore,

-25-

ORDERED, That, with the modifications set forth in this order, Duke-Ohio's
application to adjust its Rider DR-IKE is reasonable and should be approved. It is, further,

ORDERED, That Duke-Ohio take all necessary steps to carry out the terms of this
order. It is, further,

ORDERED, That Duke-Ohio be authorized to file in final form four complete copies
of the tatiff pages consistent with this opinian and order and to cancel and withdraw its
superseded tariff pages. Duke-Ohio shall file one copy in its TRF docket (or may make
such filing electronically as directed in Case No. 06-900-AU-WVR) and one copy in this
case docket. The rexnaining two copies sha]1 be designated for distribution to the Rates
and Tariffs, Energy and Water Division of the Commission's Utilities Departrnent. It is,
further,

ORDERED, That the new rates for the Rider DR-IKE chaTe sha1l be effective on a
date not earlier than the date upon which four complete, printed copies. of the Final tariff
page is filed with the Commission. It is, further,

ORDERED, That Duke-0hio shall notify its customers of the changes to the tariffs
via bill message or bill insert within 30 days of the effective date of the revi.ged tariffs. A
copy of this customer notice shall be submitted to the Commission's Service Monitoring
and Enforcement Department, Reliability, and Service Anafysis Division at least 10 days
prior to its distribution to customers. it is, further,
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ORDERED, That nathi.n.g in this opinion and order shall be binding upon the
Cumrnission in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rtule, or regulatiorL It is, further,

ORDERED, That a copy of this opinion and order be served apan each party of
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The Commission finds:

13ACKGROUND:

-3-

On May 1, 2008, the governor signed into law Amended Substitute Senate Bill No.
221 (SB 221), amending various statutes in Title 49 of the Ohio Revised Code. Among the
statutory amendments were changes to Section 4928.14, Revised Code, to establish a
standard service offer (SSO). Pursuant to the amended language of Section 4928.14,
Revised Code, electric utilities are required to provide consumers with an SSO, consisting
of either a market-rate offer (MRO) or an eleciric security plan (ESP). Sections
4928.142(D)(4), 4928.143(E) and 4928.143(F), Revised Code, direct the Coinmiwion to
evaluate the earnings of each electric utility's approved 15P or MRO to determine whether
the plan or offer produces significantly excessive earnings for the electric utility.

After considering the arguments raised in the ESP and/or MRO proceedings of the
electric utilitie5, the Commission concluded that the methodology for deterrrtining
whether an electric utility has significantly excessive earnings as a result of an approved
ESP or MRO should be examined within the framework of a workshop.t To carry out the
Cornmission's directives, the Commi.ssion directed Staff to conduct a workshop to allow
interested stakeholders to present concerns and to discuss and clarify issues raised by
Staff. The workshop was held on October 5, 2009. Further, the Commission directed Staff
to develop and file recommendations for the significantly excessive earnings test (SEET)
subsequent to the workshop, Staff filed its recommendations on November 18, 2049.

By entry issued November 19, 2009, interested persons that wished to file comments
were directed to do so by December 14, 2009, and to file reply comments by January 4,
2010. On December 23, 2009, a motion was filed for a five-day extension of the time to fde
reply comments with a request for an expedited ruling. The request for an extension of
time to file reply comments was granted until January 11, 7-010.

[nitial comments were filed by the following interested persons: Ohio Consurners
Counsel (OCC), Ohio Manufacturers' Association, Ohio Hospital Assoriation and Ohio
Energy Group (OEG) Oointly, Customer Parties); Duke Energy Ohio, Inc. (Duke); Ohio
Edison Company, The Qeveland Electric Illuminating Company, and Toledo Edison
Cornpany (jointly, FirstEnergy); Colurrtbus Southern Power Company (CSP) and Ohio
Power Company (OP) ^ointly, AEP-Ohio); Citizen Power, fnc. (Citizen); and Dayton
Power & Light Company (DP&L). On January 11, 2010, Citizen filed a request to
withdraw its initial comments in this matter and to recognize its support for the initial

tn re Qhio rdison C'xrnpany, Thr ClevetaMd Efectrfc IlJLrsinating Comparry, and the 7'olr.6 Eeiesorr Company,
Case No. 4$-935-ELSSQ, Opinion and Order at 64 (December 19, 2008) (FirstEnergy ESP case); srxi In re
Columbrrs Soutlurn Pouxr Company and Ohio Pauxr Cornpatty, Case No. DS-917-ELrS5p, et ak, Qpinfon and
Order at 68 (March 18, 2009) (AEP-0hio ESP casm).
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comments filed by Customer Parties. The Commission finds Citizen's request to withdraw
its initial cornments reasonable and the request is hereby granted- Reply comments were
filed by Customer Parties (including, Citizen), Duke, FirstEnergy, AEP-Ohio, DP&L, and
Ohio Partners for Affordable Energy (OPAE).

On April 1, 2010, a question and answer session was held before the Comrni.ssion
for interested stakeholders who filed comments or reply comments in this case. Prior to
the session, 11 questions were posted to the Commission's web site for the conunenters'
consideration.

T. What is the legal basis for employing an earnings cap on total earnings that
does not consider adjustments?

2. How should the Comniission define and quantify "adjustments" that could
be subtect to return if the Commission found significantly excessive
earnings?

3. Are ad}ustrnents which "wi.tl cause" earnings significantly in excess pursuant
to Section 4928.142(D)(4), Revised Code, the same as those wh.ich "will
resu]1?' in earnings significantly in excess pursuant to Sections 4928.143(E)
and (F), Revised Code?

4. Does a return become "excess" as a result of "adjustrnents" (e.g., fuel) or as a
result of the establislunent of a standard service offer?

5. How should the Coaunission define what is significant? Is there a difference
in its meaning in the various statutory sections in which it appears (Sections
4928.142(D)(4), 4928.143(E), 4928.143(F), Revised Code)?

6. What is the best way to establish the threshold for sigrtifitantly excessive
earnings?

7. Taking into account factors such as differences in capital requirements and
business risks, should sipificantly excessive earnings thre9holds be
established on a state-wide or company-specific basis?

8. How should the Commission identify and consider "the capital requirements
of future committed investments in this state"?

9. What is the mechanism that an electric utility might employ to select its
proposed peer group?

Appx. 000223



09-786-EL-UNC -3-

10. How should the Commission treat defenals to ensure that expenses and
revenues are appropriately matched in each year and to facilitate
comparisons with the reported carnings of other firms?

11. Are there any ways to apply the SEET or other steps the Commission can or
should take to recognize efficient operations or discourage electrit utilities
from uxurring ineffic:ient or wasteful expenses to "manage" their reported
earnings based on the expected results of their earnings test?

Alf of the commenters, and the Staff, participated in the question and answer
session before the Commission.2

LAW:

Section 492$.142(D)(4), Revised Code, provides, in relevant part:

The commission shall also determine how such adjustments

will affect the electric distribution utility's return on common
equity that may be achieved by those adjustments. The
commission shall not apply its consideration of the return on
common equity to reduce any adjustments authorized under
this division unless the adjustments will cause the electric
distribution utility to earn a return on common equity that is

significantly in excess of the return on common equity that is
earned by publicly traded coanpanies, including utilities, that
face comparable business and financial risk, with such
adjustments for capital structure as may be appropriate. The
burden of proof for demonstrating that significantly excessive
earnings will not oacur shall be on the electric distribution
utility.

Additionally, the commission may adjus# the electric
distribution utility's most recent standard service offer price by
such just and reasonable amount that the commissi.on
determines necessary to address any emergency that threatens
the utility's financial integrity or to ensure that the resulting
revenue available to the utility for providing the standard
service offer is not so inadequate as to result, directly or
indirectly, in a taking of property without compensation

2 ln addition to participabtng in the question and answer session Customer Parties filed its resportses to
the questions on Apri! 1, 2010.
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pursuant to Section 19 of Article 1, Ohio Constitution. The
electric distribution utiIity has the burden of demonstrating
that any adjustment to its most recent standard service offer
price is proper in accordance with this division.

Section 4928.143(E) and (F), Revised Code, provide, in relevant part:

(E) If an electric security plan ... exceeds three years from the 'effective
date of the plan ... The comrnission shall also deternzine the
prospective effect of the electric security plan to deterrreule if that
effect is substantially likely to provide the electric distribution utility
with a return on common equity that is significantly in excess of the
return on common equity that is likely to be earned by publtcjy
traded companies, including utilities, that face comparable business
and financial risk, with such adjustatents for capital structure as may
be appropriate. The burden of proof for demonstrating that
significantly excessive earnings will not occur shall be on the electric
distribulion utility. If the test results are in the negative or the
cornmission finds that• continuation of the electric security plan will
result in a return on equity that is significantly in excess of the return
on common equity that is likely to be earned by pubiicly traded
companies, including utilities, that will face comparable business and
financial risk, with such adjustments for capital structure as may be
appropriate, during the balance of the plan, the commission may
terminate the electric security plan, but not until it sha91 have
provided interested parties with notice and an opportun#ty to be
heaxd. The commission may impose such conditions on the plan s
termination as it considers reasonable and necessary to accoxnmodate
the transition from an approved plan to the more advantageous
alternative. In the event of an electric security plari s tiertnination
pursuant to this division, the comntission shall permit the continued
deferral and phase-in of any ammnte that occurred prior to that
termination and the recovery of those amounts as contemplated
under that electric security plan.

(F) With regard to the provisions that are included in an eleciaric security
plan under this section, the cornuzission shall consider, follorving the
end of each annual period of the plan, if any such ad1ustrnents
resulted in excessive earnings as measured by whether the earned
return on conunon equity of the electric distribution utility is
significantly in excess of the return on common equity that was
earned during the same period by publidy traded companies,
including utilities, that face comparable business and financial risk,

-6-
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with such adjustments for capital structure as may be appropriate.
Consideration also shall be given to the capital requirements of future
committed investments in this state. The burden of proof for
demonstrating that significantly excessive earnings did not occur shafl
be on the electric distribution utility. If the commission finds that
such adjustments, in the aggregate, did result in significantly
excessive earnings, it shaJi require the electric distribution utiii.ty to
return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective
adjustments, the electric distribution utility shall have the right to
terminate the plan and immediately ffle an application pursuant to
section 4928.142 of the Revised Code. Upon termination of a plan
under this division, rates shall be set on the same basis as specified in
division (C)(2)(b) of this section, and phase-in of any amaunts that
occurred prior to that termination and the recovery of those amounts
as contemplated under that electric security plan. In rnaking its
determination of significantly excessive earnings under this division,
the commission shall not consider, directly or indirectly, the revenue,
expenses, or earnings of any affiliate or parent company.

Di USSiON:

Staff Rerommendation 1: Shouldoff-s sternsa7es be included in the SEET
calculation?

-7-

Staff proposes that off-system sales (OSS) should be included in the net earn.ings
used to calculate return on equity for the SEET. Staff reasons that QSS are routine
operating items and not one-time vvrite-offs or non-recurring items and inclusion of
ongoing revenue and expense items for OSS would have a representative effect on the
financials. Therefore, Staff condudes that stated financial results, without adjustment for
OSS, are appropriate for calculation of the return on equity.

Customer Parties and OPAE concur with Sta.ff's position and add that the return on
conunon equity earned by each of the electric utilities that owns generation could include
profits from 055 pursuant to Section 4928.I43(F), Revised Code. To eliminate OSS fiom
the SEET calenilation, Customer Parties and OPAE argue, would distort the comparisnn
betsvecn the electric utility and the comparable group of companies. Further, Customer
Parties and OPAE contend that excluding OSS ignores the fact that the cost of the power
plant used to tnake aSS is included in the electric utility's rapitalization. Customer Parties
offer that including OS<S in the SEEi' calculation results in an unbiased comparison of
earnings and promotes fairness by sharing the profits from OS6 between custom.ers and
the electric utility. Custorner Parties assert that the Commission has previously ordered
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that proceeds from OSS be shared between customers and the electric utifity 3(Custorner
Parties Initial at 19; Customer Parties Reply at 4-6; OPAE Reply at Z) Lastly, Customer
Parties support offsefiting the electric utility's ESP costs by profits from OSS. Customer
Parties argue that sharing OSS profits between customers and the electric utility
recognizes that the generation facility was constructed for the benefit of, and ultimately
paid fur by, jurisdictional customers. (Customer Parties Initial at 19; Customer Parties
Reply at 4-6.)

In response, AEP-0hio argues, among other things, that customers pay rates for
retail service and not for the assets that produce those services. AEP-Ohio states that the
pr4posal to share OSS margins is irrelevant and meritless in this proceeding. AEP-Ohio
reasons that there is no statutory basis for incorporating a sharing of OSS margins into the
SFFT application based on Sections 4928.142(D)(4), 492$.143(E) or 4928.143(F), Revised
Code, and that the Commission already rejected such arguments in AEP-Ohia s ESP cases.
The only authorized adjustments to the SEET are from the company's ESP; to do
otherwise, AEP-Ohio argues, would have the effect of disallowing cost recovery aIready
authorized by the Commission. (AEP-Ohio Reply at 3-4.)

DP&L and AEP-Ohio argue that the focus of SB 221 is retail saies and O95 has not
previously been included in retail rates under the Cozrunission's jurisdiction. DP&L and
AEP-Ohio also note that the purpose of conducting the SEET is to determine if the electric
utility's ESP has resulted in excessive earnings for the electric utility and, therefore, it is
inappropriate to include non-jurisdictional revenues. The costs and revenues associated
with OSS, according to DP&L and AEP-Ohio, should be excluded from earnings in the
SEET calculation. DP&L notes that acceptance of Staff's proposal would discourage
electric utilitses from making 055, thus placing the interests of ratepayers and
shareholders at odds. AEP-Ohio adds that exduding OSS from the SEET calculation also
respects the Federal Energy Regulatory Commission's (FERC) jurisdiction and complies
with well-settled federal constitutionai law. Further, AEP-Ohio argues that under federal
constitutional law, the State is preempted from interfering with the Companies' ability to
realize revenue rightfully received from wholesale power sales pursuant to contracts or
rates approved by FERC. Pacific Gas &EIecfric a. Errergy Resources Comm., 461 U.S. 190
(1983) (Energy Resources Comm.); Nantahata Power & Iaght Co. v. 77wrnburg, 476 U.S. 953
(1986) (Nantahsla); Mississippi Pomer & Light v. Mississippi, 487 U.S. 354 (1988) (MP&L);
Pacific Gas & Edectr'c Co. v. Lynch, 216 F. Supp. 2d 1.016 (N.D. Cal. 2002) (Lynch). AEP-Ohio
extends that reasoning to conclude that, just as the State may not trap FERC-approved
wholesale power costs, it may not in effect capture or siphon the revenue the Cornpanies
receive from FERC-approved wholesale sales for the purpose of reducing the retail rates
paid by Ohio customers. Any such order by the Commission, according to AEP-Ohio,
would conflict with the Federal Power Act and Congress' power under the Supremacy

3 See, for example, In the Matter of the Application of the Cleveland Electric Iiiuminating Cornpary for an I►icnertse
in Rates, Case No. 64-t8&E1rAllt, Opinion and Qrder at 61-65 (March 7,1985).
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Clause and this type of economic protectionism would also violate the federal Commerce
Clause. Nezc) Engf.ana Paruer Co. Q. N'etv Hampshire, 455 U.S. 331 (1982) (NEPC). (DP&L
Initial at 2-3; DP&L Reply at 3; AEP-0hio Initial 2-3.)

In response to the arguments of AF1'-Ohio and DP&L, Customer Parties assert that
the commenting electric utilities' position is inconsistent with the energy efficiency
mandates of SB 221 and explain that customers pay the costs of energy efficiency program9
and the power conserved as a result of these programs becomes available for sale in the
OSS market. Customer Parties argue that if OSS margins are included in the SEET, OSS
can serve as a form of off-set to the energy efficiency costs. However, according to
Customer Parties, under AEP-Qhio's pc>sition, consurners wauid pay the fu!l energy
efficiency costs while AEP-Ohio would benefit from higher OSS profits made possible by
energy efficiency programs. (Customer Parties Reply at 7.)

As to AEP-ahio s legal argument, that including the OSS profits in the SEET
violates the federal law, Custorner Parties proclaim that none of the cases cited by AEP-
phio support that ctaim. Customer Parties state that the cases cited stand for the
proposition that when an electric utility prudently incurs FERC-approved costs, the state
may not deny collection of such costs in retail rates. None of the cases deal with the retail
ratemaking treatment of OSS margins derived from power plants included in retail rates.
(Customer Parties Reply at 7.)

Upon further consideration of the issues raised by the electric industry and
Customer Parties regarding QSS, the Commission conciudes that this issue is more
appropriately addressed in the context of each individual electric . utility's SEET
proceedings. In order to fully understand the impact of the treatment of 05S on an electric
utility's ear.nings, the Cornrnission directs the electric utility to include in its filing the
identification of any OSS and the effect of excluding CSS from and including 065 in the
SEET calculation.

Staff Recommendation 2: Should the CoMMi.ssion determine SEET on a
single entity basis or company-wide basis?

Staff believes the General Assernblv's intent is clearly expressed in the language of
Section 4928.143(F), Revised Code, and division (C)(2)(b) of this section, to indicate that the
SEEr shouid be calculated for the electric utility as a si-ngie entity.

Duke offers that Staff's recommendation fails to take into account the difference in
accounting issues where the electric utility wholly owns a subsidiary utility, like Duke
owns Duke Energy Kentucky, Inc. (Duke-KY), as opposed to the situation where two
electric utilities are owned by a parent holding company. Accordingly, Duke sfhvrbeial
books and records reflect its investment and costs associated with Duke-KY. In addition,
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lluke indicates that the situation is further complicated since it is a combination utility,
offering both electric and gas distribution services. While Duke acknowledges that there
may be justification for ornitting affiliates and the parent holding company from the SE)V T
calculation for some electric utilities, Duke advocates that a different treatment should
apply to electric utilities with wholly owned subsidiaries and combination utilities. Duke
contends that separating Duke from Dulce-KY and segregating its gas and electric

businesses are difficult and the process to do so could easily lead to protracted clisputes.
Furthermore, Duke argues that if the Staff recommendation is adopted and is interpreted
to include the wholly owned subsidiaries of a utility and combination utility operations,
an additional process may be required to resolve accounting issues that would arise with

regard to the allocation of capitalization between a utility and its whoIIy owned
subsidiaries. (Duke Initial at 2-5.)

Customer Parties respond that Duke has previously been requixed to file with the
Commission electric-only financial inforn-lation to support its F5P application and electric
rate cases. Customer Parties state that in each instance Duke has separated, calculated,
and filed all the financial and regulatory information allocated to Duke's electric
distribution system to comply with the filing requirements. Accordingly, Customer
Parties contend that there is no undue burden imposed on Duke associated with preparing.
the iriformatiQn on rate base, operating expen.ses, operating income, return on eqaity, and
rate of return solely for Duke's electric services and there is no reason that the same or
similar type of inforrnation cannot be made available for the application of SEET.
(Customer Parties Reply at 10-11.)

Duke contends that, while it may be relatively straightforward to determine net
income on a single entity basis, it is more difficult than Custamer Parties represent to
extract the equity that supports the subsidiary from the equity of the electric utility. For
this reason, Duke reiterates that to follow Staff's narrow interpretation of the statute and
exclude all earnings from affiliates, as weD as subsidiaries, the Commission should
determine the common equity balance attributable tQ the single entity, the electric utility,
on a case-by-case basis in order to review the underlying equity structure of the
subsidiaries, and interest and dividend income of the electric utility. (Duke Reply at 2-3.)

AEP-Ohio argues that there are compelling reasons for performing the SEET on
CSP and OP on a coznbined basis, as CSP and OP are vertically integrated electric Utilities

(generation, transmission, and distribution) and are operated as a single entity, with a
single managernent structure. AEP-Ohio reasons that combining CSP and OP for
purposes of perforrning the SEET helps to promote efficient investment and operating
practices, encourages the companies to scek and achieve economies of scale, and is
consistent with the Commission's analysis of AEP-Ohio's SSO in their regpective ESP.
Conversely, AF.P-Olvo states that performing the SEET analysis on CSP and OP as
separate entities assumes that investment and operations and maintenance (OdtNl)
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spending are determined on a stand-alone basis and could result in the punishment of one
of the affiliated electric utilities for management's focus on rnaxisnizing efficient
investment and O&M spending on a combined-company basis. (AEP-0hio Initial at 3-4.)

AEP-Ohio maintains that, while CSP and OP maintain different rate structures,
those differences do not precIude performing the SEET's earned return on ecluity
calculation on a combined-company basis, as any differences could be taken into account,
in the event significantly excessive earnings are determined to have occurred on a
combined-company basis, as part of the remedy the Commission adopts for returning such
earnings to customers. ( AEP-Ohio Initia9 at 4-5.)

Furthermore, AEP-Ohio reasons that the restriction in Section 4928.143(F), Revised
Code, against considering the revenues, expenses, or earnings of "any affiliate or parent
companv" in the significantly excessive earnings determination, need not predude the
Cornmission from applying the SEET on a combined-company basis. According to AfiP-
Ohio, the reference to "affiliates" in Section 492$.343(F), Revised Code, only relates to
entities that are not electric utilities, such as competitive retail electric service providers or
generation-only and transrnission-only cornpanies. 1€ one electric utility's return an equity
is considered to be significantly excessive, the statute does not preclude the Commission
from considering the combined return on equity of the affiliated electric utility. lf that
cornbined return is not significantiy excessive that fact can and should be a factor for the
Commission to consider and should reduce or e]im.inate the refund that might otherwise
be imposed by the Commission. Lastly, AEP-Ohio argues that if the Commission
determines that the statute precludes calculating return on equity on a company-wide
basis, the Comrnission still should consider the policy concerns stated as part of any SEET
refund. (AEP-Ohio Initial at 4-5.)

Customer Parties oppose calcvlating the SF.ET on a combined basis and assert that
the arguments of AEP-Ohio are unsubstantiated and irrelevant to the application of the
SEET. The approved rate of return, capital structure, cost of debt, and tariffs of CSP and
OP are established separately by the Commission. Further, Customer Parties offer that the
application of the SEET on a single-entity basis neither prevents nor precludes C5P and OP
frorn improving operational efficiency or investments or benefiting from various
economies of scale. (Customer Parties Reply at 9-10.)

The Comrnission finds the language in Section 4928.143(F), Revised Code, to be
dispositive of whether the SEET is to be calculated for a single-entity or on a company-
wide basis. The last sentence of Section 4928.143(F), Revised Code, clearly states that: "In
making its determination of significantly excessive earning,s under this divisiom the
commission shall not consider, directly or indirectly, the revenue, expenses, or earnings of
any affiliate or parent company." We believe that the intent of the language quoted above
is to avoid penalizing or rewarding the electric utility for the business operations of its
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affiliate or parent company. Accepting the arguments of AEP-Ohio to perform the SEET
calculation on C5P and OP jointly is not only contrary to the plain language of the statute
but would neutralize the earnings of one affiliate, and its customers, over the other. While
AEP-Ohio may find it cost-effective for investment and operation and maintenance
purposes to make decisions for CSP and OP on a combined-company basis, AEP-Ohio's
martagement decisions do not override the requirements of the statute. As for Duke, with
its wholly-owned subsidiaries, we find that the intent of the legislation is to extract, to the
extent reasonably feasible and prudently justifiQd, the expenses, earnings, and equity of
any affiliate from the SEET calculation. Similarly, where Duke can separate and justi.fy the
revenue and expenses associated with its gas distribution service operat ►ons from its

electric services, we find it appropriate to do so for calculation of the SEET. While maki.ng
such adjustments may complicate the Duke SEET evaluation, it rnaintains what the
Commission believes to be the intent of the legislation and protects the interest of Duke's
electric customers.

Staff Recornrnendations 3 and 11: What ad' trnents hould be included in
the SEET calculation? How should write-offs and deferrals be r ect in
the return on equi , _calculation for SEE'T?

Staff recommends that stated financial'results, without adjustment, should be used
for calculation of the SEET and extraordinary items should be excluded. Staff reasons that
such definition provides a reasonable, representative, and consistent measure of return on
equity. Extraordinary items could overwhelm normal levels of earnings and would not be
pertinent to the SEET urdess directly tied to an ESP or MRO. Where applicable,
adjustments should also be made to remove items associated with non-Ohio senrice areas.
Staff believes that the adjustments created by the implementation of an HSP or MRO are
what should be determined on a company-specific basis, only if financial results, as stated,
are deemed to be excessive. If excessive earnings, after exclusion of the total adjustments
from the earned return, are brought below the threshold deemed to be excessive, then the
amount of the excess shall be refunded to the electric utility's customers. If the return with
the adjustrnents excluded is stiII excessive, then the adjustments cannot be at fault for
excessive eaniings, and no amount need be returned to the consumers.

Further, Staff recommends that if extraordinary items are created as an adjustment
in the ESP or MRO, they should be included for purposes of the SEET in earnings and as
adjustrnents. Extraordinary items that are not created as an adjustment in the ESP or MRO
should not be included for purposes of the SEET, either in earrdngs or as an adjustment.
Staff also advocates that OSS should be included as an adjustment in the SEET calculation
only when OSS is also included as an adjustment to an electric utilit}'s MRO or ESP. If

OSS are not included as an adjustment to the MRO or ESP, then they should not be
included as an adjustment in the SEET calcul.ation OSS are to be included in the earnings,

in any case.
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Customer Parties concur with the Staff Recommendation concexning the treatment
of extraordinary items and OSS, but add that any SEET refund should be excluded from
the SEIJ I' calculation in the vear the refunds are reported on the income statement.
(Customer Parties fnitial at 15.) No convnenfiers responded to this concern.

Customer Parties recognize that Staff proposes a two-pronged test for determining
whethe-r an electric utility's earnings are significantly excessive and subject to refund.
Customer Parties assert, however, that the second prong of Staffs test is based on a
fundamental rnisinterpretation of the Iaw. Customer Parties agree that -if the ESP rate
increases are removed from earnings, and the return on equity is below the SEEI'
threshold, the excess earnings should be subject to refund to the electric utility's customers
and no further analysis is necessary. However, Customer Parties assert that the second
prong of the analysis, as proposed by Staff, would not result in any refund to customers
where the ESP rate increases are excluded from the earnings and the return on equity
remains above the established SEET threshold. Customer Parties reason that even if the
excess earnings are not a result of the ESP, the ESP contributed to the electric utility's
excessive earrdngs and, therefore, the entirety of the ESP adjustments or rate increase
should be returned to customers. Staff's interpretation of the statute, according to
Customer Parties, nullifies the very reason for the statute. (Customer Parties lnitial at 16-
17; 'i'r, at 7-11.)

As to the adjustments to be included in the SEET calcuZation, FirstEnergy requests
that for the purpose of calculating SEET, net income applicable to cornmon shareholders
be adjusted to exclude extraordinary or nonrecurring items which are otherwise non-
representative of an electric utility's operations, and any specific adjustments defined in an
electric utality's ESP then in effect. The denominator shall be the average monthly
conunon equity balance during the measurernent period, adjusted to exclude the related
effects of any items excluded from net income. The resulting adjusted return on comznon
equity becomes the zefererkce point as described in more detail in the company`s
comments regarding the definition of "signi£icantly in excess of the return on common
equity" at Recommendation 5. (FirstEnergy Initial at 2-3.) Customer Parties argue that
excluding extraordinary items "which are otherwise non-representative of a utility's
operations," as FirstEnergy proposes, would result in mini rate case proceedings and is
unworkable. (Customer Parties Reply at 13.)

Duke notes that the Commission approved the stipulation filed in its ESP, which
specificalIy provides that the return on comrnon equity is to be computed using FERC
Form 1 financial statements from the prior year, including 055, subject to certain listed
adjustments.4 Duke mentions that its ESP Stipulation does not indicate that adjustments

4 In the Matter of the Rpplfcat:on of Duke Energy Ohio lnt. fvr Approval ofan Electric Security Plan, Case No. 08-

920-E1,SSO, Opinion and Order (Uecember 17, 7tIU8) (Duke ES'T' case).
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ovou1 d be made to remove items associated with non-Ohio service areas. Arcor'dingly,
Duke objects to the notion that any such change would be made pursuant to this
proceeding. (Duke Initial at 5; Duke Reply at 4.) Similarly, FirstEnergy argues that its
approved ESP Stipulation includes an express provision excluding deferrals related to
deferred carrving charges in the SEET application.5 Accordingly, FirstEnergy argues that
this pravision of the approved Stipulation should nat be abrogated by this proceeding.
(FirstEnergy Reply at 3,) While Duke argues that FirstEnergy's proposal to exclude
extraordinary items, nonrecurring iteins and items that are not representative of an electric
utility's operation.g only from the inCC,me statement is inappropriate, Duke supports the
proposal as long as the impacts of such adjustments are accounted for in the SEET
calculation (FirstEnergy Initial at 2-3; Duke Reply at 4.)

DP&L avers that, in addition to excluding OSS, other adjustments to the SEET
should include sigrdficant non-recurring adjustments that are related to reguIated
operations, such as out-of-period tax adjus#ments, adjustments for economic conditions, or
potential significant loss of load. (DP&L Initial at 3.)

AEP-Ohio states that it agrees with Staff's recornrnendations regarding the
treatment of extraordinary items, but holds that, when correctly interpreted, Staff's
proposed treatment of extraordinary items necessitates an adjustrnent in the calculation of
earnings for OSS since OSS are FERC-jurisdictional and associated with non-Ohio sexvice
areas. Furthermore, AEP-Ohio clarified its position that if the electric utility is found to
have exceeded the significantly excessive earnings threshold, that only those components
of the ESP that produce earnings for the electric utility are subject to refund (Tr. 24-25;
AEP-Ohio Iritial at 5-6.)

Customer Parties urge the Conunission to strictly compare an electric utility's
earnings to the determined SEET threshold, a one-step process, and if the electric utility's
earrnings exceed the threshold, adjust the electric utility's earnings accordingly. Customer
Parties' proposal essentially establishes a cap on the electric utility`s return on equity
rather than ensures that the ESP adjustaients do not result in significantly excessive
earnings as Section 4928.143(E), Revised Code, requires.

Based on the clear, unambiguous language of the statute, the Conlmisaion is
directed to analyze whether the ESP is the cause of the electric utility's signiPicankly
excessive earnings. The Commission finds the "one-step process' to be more appropriate
than the two-pronged analysis advocated by Staff. In the context of the SEEF analysis, it is
unreasonable to presume that even if the electric utility was very profitable prior to the
ESP, the adjustments in the ESP would not be adding to excess earnings. We also believe
that E:he two-step analysis could encourage gaming by the clectric utilities. The clear,

5 FirsiEncrgy ESP msrs, Stipulation (Febraary 29, 2009), pasagraph B.6 at 17.
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unambiguous language of the statute limits the amount of any refund to customers to the
adjustments in the current ESP. More specifically, an adjustment for purpose9 of Section
4928.143(F), Revised Code, includes anv change in rates when compared to the rates in the
electric utility's preceding rate plan. Therefore, in any given year, the earnings, which if
significantly excessive, subject to being returned is the difference between those earned
under the rate in place in that yeax and what would have been earned if the utility's
preceding rate plan had been in place in that year. For example, in the year 2010, the
comparison for most electric utilities would be to the rates frorn the preceding rate plan for
20E18. Thus, the Conuni.ssion reasons that in 2010, we would not be permitted to "claw
back" into 2009 profits if the 2009 profits were not significantly excessive. We find
FirstEnergy's arguments to be pemuasive. FirstEnergy reasoned that in the first sentence
uf Section 4928.143(F), Revised Code, the phrase "any such adjustments" should be read as
referring to the first part of the sentence and the phrase, "the provisions that are included
it-i an electric security plan under this section" (Tr, 20-22). We note that Customer Parties
seem to agree with FirstEnergy's interpretation (Tr.16-17,18-19). Finally, we also agree, as
Customer Parties emphasize, that any adjustment to the earnings of an electric utility, as a
result of a refund, should be excluded from the SEET calculation in the year the
adjustment is made to avoid distorting the electric utility's income. In order to facilitate
the valuation of the ESP adjustments, the electric utilities are directed to include in their
SEET filings the difference in earnings between the ESP and what would have occurred
had the preceding rate plan been in place.

As to Staff Recommendation 11, regarding how write-offs and deferrals should be
reflected in the return on equity calculation for SEET, Customer Parties advocate that any
deferral of fuel costs or other items shouid be reflected in the return on equity calculation
for SEL•T in the year when the retail sa]es occur, not in later years when the deferred
revenues are received. Customer Parties argue that such would be consistent with Staff's
recommendation that stated financial results should be used for calculation of the SEET.
Customer Parties suggest that in any year where there is a deferral and a SEET finding of
excess profits, that the excess profits could first be used to pay down the deferrals before
any refund is awarded to customers. (Customer Parties fnitial at 15-16; Tr, 34-35.)

AEP-Ohio disagrees, maintaining that a SEET obligation to return significantly
excessive earnings due to ESP adjustments should not be preutised on deferrals since the
electric utility has not yet received the cash that would have to be retvrned. Further, AEP-
Ohio argued that Section 4928.143(F), Rc►vi.5ed Code, should not be applied in a manner
ihat unciernminds the probability of the electric utility's future rwovery of deferra]s that
were previously authorized by the Conumission and jeopardizes the utility's ability to
create the deferral to phase-in rate increases and moderate customer rate impacts and
contends that Section 4928.144, Revised Code, supports its interpretation,. (AEP-Ohio
Reply at 4-5; Tr. 26-33, 36-37.)
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OPAE argues that the focus of the SEET is to protect consurners and it is not
necessary to put deferrals, booked pursuant to generally accepted accounting principles, at
issue to achieve the goal of the SEET. OPAE believes the electric utility's revenues, in
total, should be considered in the SEET analysis. (Tr. at 33-34.)

Duke explained that there are two types of deferrals. One type is deferred revenue
with an underlying expense, iike the FAC expense in AEP-Ohio's case. Duke argues that it
would be unfair to require the electric utility to recognize the revenue ot incur expense
until it is received. The second ty-pe of deferral, according to Duke, is a deferred rate
increase which may not have an underlying expense and is different in concept than the
first type of deferral. (Tr. 35-36.)

The Commission recognizes that the issues surrounding the treatment of deferrals
are extremely complex. The Commission notes that granting a company the ability to
defer expenses does not equate to the unequivocal right to collect the deferral. However,
deferrals are a regulatory tool used by the Commission to avoid rate shock to customers
and as such can be a public benefit. The Comntiission is also mindful that from a financial
reporting perspective that the recovery of deferr•als by an electric utility needs to be fairly
known so that it may be treated appropriately for accounting purposes. The Commission
understands that to cast an unacceptable level of doubt on the recovery of a deferral,
particularly a large deferral, will severely dampen the electric utility's willingness to agree
to deferrals. 8ecause many factors need to be considered in order to weigh the
appropriateness of the treatrnent of any given deferral, the CoEnrnission finds that the
treatment of deferrals, for purposes of the 5EET, should be determined on a case-by-case
basis. To facilitate the Comm.ission's consideraHon of an electric utility's deferrals, in their
SEET filings, the electric utility should identify any defe:rals and the effe+cts of excluding
and including the deferrais in the SEET calculation. FurthernYore, similar information
should also be provided for extraordinary items.

In regards to Staff's recommendation 11, the Commission further finds that where
an electric utility's ESP or MRO has been resolved by stipulation, which includes a method
for the treatment of write-offs and deferrals in calculating the SEET, the Cormmrdssyon is not
modifying the stipulation with this proceeding, to the extent that the issue is adequately
addressed in the stipulation and the order approving the stipulatiorL Accordingly, the
approved standard service offer stipulations of Duke and FirstEnergy shall stand as
approved by the Conunission to the extent the treatment of deferrals and write-offs in the
SEET calculation were addressed.

As discussed further, in regard to Recommendation 10, the Cammission will
determine how any significantly excessive eamings are returned to customers based cm
the circumstances of the company-specific case.
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Staff Recominendation 4: What is the 12recise accounting de ''tion of
"carncd return on common ui " that should be used?

-17-

Staff proposes, and Custorner Parties concur, that eamed return should be the net
incom.e for the year divided by the average common equity over all months of the year
with extraordinary items excluded. (Customer Parties Inibal at 21.) Staff reasons that this
definition is consistent with the use of stated financials urith minirnal adju.strnents. DP&L
agrees that "earned return on common equity" should mean net uuome divided by
average cornmon equity. However, DP&L reconunends that preferred dividends be
excluded from net income and that average common equity be calculated using 13
monthly balances rather than the average of 12 calendar month balances. - DP&L reasons
that including December of the previous year reflects the capital structure that was in
place for the full calendar year. (DP&L lnitiai at 4.)

For clarity, AEP-Ohio requests that, in the equation proposed by Staff, the
numerator, net income, be defined as profit after deduction of all expenges, including
taxes, minority interest, and preferred dividends, paid or accumulated, and excluding any
non-recurring, special, and extraordinary items, and the denominator is average book
equity as determined by averaging beginning of the year equity and end of the year
equity. Further, AEP-Ohio argues that the earned return on conunon equity should not

include dcferred fuel adjustment clause (FAC) expenses. More specificaliy, AEP-Ohio

explains that an electric utility should not be made to refund deferred amounts it has not
yet collected. Instead, during the deferral period of AEP-4hio's 10-year phase-in (2009-
2011) all deferrals of FAC expenses would be excluded from the SEET and, during the
recovery period of the phase-in (2012-2018), FAC expenses associated with the amounts
previously deferred would be excluded from the SEET. (AEP-Ohio Initial at 7-8.)

Like DP&L and AEP-Ohio, FirstE.nergy concurs that the methodology selected
should capture an average of comrnon equity over all months of the year as opposed to
use of an unrepresentative, single point measure of equity. FirstEnergy also recornmwnds
that the exclusion of extraordinary or nonrecurring items, or those which are otherwise
non-representative of the electric utility's crperations, in order to amintain comparability
with the sample of companies against which the electric utility's ea.mings are being
considered. (FirstEnergy [nitia[ at 3.)

Customers Par#ies object to AEP-Ohio's recommendation, specifically, that earr}ed

return on common equity exclude FAC revenues and, generally, that FAC revenues and

expenses be excluded from the SEET calculation during the ESP period c#f 2009-2011 and

also the recovery period of 2012-2018. Customers Parties argue such treatment would

forever deny consumers a proper accounting. Customer Parties recommend that any

deferral of fuel costs or other items shocild be reflected in the return on equity calculation
for SEET in the year when the retail sales occur, not in later years when the deferred
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revenues are received. Deferrals, according to Customer Parties, could be inciuded in
earnirt.gs and any excess profits should first be used to pay back the deferral before there
are any cash refunds. However, Customer Parties express concern about pre-deterrnining
that deferrals should be collected from customers. (Customer Parties Reply at 14-15.)

Duke asserts that, while there appears to be some agreement between Staff and
cornmenters that earned return on common equity is equal to net income available for
coinmon equity divided by some average of conzmon equity balance, it may be necessary
to carve out additional equity, in addition to adNsting the equity balance for any net
income adjustments. (Duke Reply at 4-5.)

iAle find that Staffs proposal, with some commenter clarifications, is appropriate for
the purpose of deternniuling whether an electric utility has had significantly excessive
earnings. Accordingly, for the SEET calculation, the earned return will equal the electric
utility's profits after deduction of all expenses, including taxes, minority interest, and
preferred dividends, paid or accumulated, and excluding any non•recurring„ special, and
extraordinary items. The average book equity used to calculate the SEET wi1E be the book
equity for the 12-month period. The Commission is not convir ►ced that using the 13
monthly common equity book balances, as proposed by DP&L, is likely to lead to a
significantly different resuit than the 12-month average. Furthermore, as the Commission
declines, at this time, to make a generic finding with respect to the treatment of deferrals,
the Cortimi.s.sion directs the electric utilities to file their earnings with the inclusion of
defcrrals and also without the inclusion of deferrals.

Staff Recgrnmendatio 5: What ' the definition of "si icantl in ex ess of
the return n common ui "7

Staff recommends that a return on common equity of the greater of 200 basis points
above the mean or in excess of 1.28 (expressed as basis poirns) tirnes the standard
deviation above the mean of a comparable group of companies should be defined as
significantly in excess. Assuming a normal distribution, thia would establish a level of
return below which 90 percent of the sample of comparables would falL This
methodology was used by Michael J. Vilbert in direct testimony filed in FirstEnergy's SSO
cases and Staff believes the resultant level of return defined as signifcant!}r in excess to
have been reasonable.6 Two hundred basis points above the mean would act as a backstop
when earnings are low.

Customer Parties' primary concern is the def`inition of "significant]y in excess of the
return on corrirnon equity" as Customer Parties believe it is the foundation of the
consumer protection aspect of SB 221. Customer Parties contend that through the SEET,

6 FirstEnergy FSP rasi, Application, Ex. $ at Appendix B-3 Quly 31, 2008).
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the legislature determined that Ohio electric consumers cannot be required to fund
signzficantly excessive utility profits.

Customer Parties note that Staff s recommendation on this issue is a complete
departure from Staff's position in the AEP-Ohio and FirstEnergy ESP cases, as
demonstrated by the direct testimony of Staff witness Cahaan in the AEP-0hi.o ESP case.7
Custotner Parties argue that the use of a statistical standard deviation approach requires
an assumption that the return on equity for the comparable companies are normally
distributed, and no evidence presented in the AEP-Ohio or FirstEnergy ESP proceedings
supports such an assumption. AEP-Ohio retorts that this assumption exists with any

statistics-based methodology and there is no basis for concluding that the returns on
equity of a yet to be determined comparable group will not be normally distributed. Thus,
AEP-0hio argues that Customer Parties' criticism is without merit. (AEP-Ohio Reply at 8-
9.)

Next, using AEP-Ohio witness Makhija's comparable group for 2007 as an example,
Customer Parties argue that the proposed method may result in unreasonable SEEI' return
on equily thresholds, in this case 55.5 percent.e Customer Parties maintain that this is not
some inherent flaw in the SEET, as the test is very sirnilar to the "comparable earnings'
standard used by public utilities across the United States for years; the U. S. Supreme
Court upheld the constitutionality of this standard in BIuefreid Wafer Works v. West Vrrginia,

262 U.S. 679, 692 (1923) (Bluefield); and F.P.C. v. Hope Naturat Gas, 320 U.S. 591, 603 (1944)
(Hope). Further, Customer Parties note that, in comparison to the potential result of Dr.
Makhija's methodology, for the first nine months of 2009 in 22 cases the average electric
utility's return on equity authorized by state com?*rni&Sions was 10.43 percent.'with the
highest return on equity being 11.39 percent in 22 cases for the year 1996.9 Customer
Parties prefer the use of the threshold of 200-400 basis points above the mean return of the
sample group instead of the recommendation now advocated by Staff. Th3s approach was
supported by OEG witness King in AEP-Ohio's ESP proceedings?0 Mr. King proffered
that the SFih'F threshold be set at a simple 200 basis points above the mean return of the
comparable companies group. Customer Parties state that a 200 basis point premium is
equal to the return on equity adder used by FERC to incentivize utilities to make
especially risky transmission investments and provides an ample return on equity
prernium. Finally, Customer Parties reason that as long as the Commission retains
ultimate authority regarding the return on equity premium to be added to the cornparable

7 AEP-Qhio ESP cases, pirect Testimony of Staff wttness Cahaan (November 7,2008).

$ The grcat,er of: a) 13.91 QercYnt plue 200 basis points which equals 15.91 percent: or b)13.91 perrent plus

(32.51 multiplied by 1.28) whitlt equals 55.5 percent. See AEP-Okta ESP aises, Direct Tesiimony of A>rP-

Ohio witness Malchija (july 31, 200$).

9 Regulatory Research Aqsociates, Regulatory Focus, Octaber 2, 2009.

10 AF-P-Ohio ESP rases, Direct Testnnony of OEC witness King (November 3, 2").
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group return on equity, then a reasonable balancing of customer and shareholder interests
can be maintained under any econornic conditions. (Customer Parties Initial at 3-11.)

AEP-Ohio states that the use of a statistical approach for determining the SEET
threshold is appropriate. Further, AEP-Ohio argues that Customer Parties have
rnischaracterized Dr. Makhija's testimony filed in AEP-Ohio's ESP proceeding. AEF-Ohio
explains that, with a 95 percent confidence level, using 2007 data, results in a comparable
group with a mean return on equity of 13.9 percent, an adder of 13 percent, and a
significantly excessive earnings threshold of 26.9 percent. AEP-Ohio further states that
using Dr. Makltiija's method with a 90 percent confidence level or a 1.28 standard deviation
variance reduces the adder to 8.3 percent, and when added to the mean return on equity of
13.9 pement yields a return on equity threshold of 22.1 percent for 2007, not an increase of
28 percent to 55.5 percent, as Customer Parties claims. (AEP-Ohio Reply at 8.)

In response to the criticism of Customer Parties, FirstEnergy notes that, while
Customer Parties lament the use of a statistical criterion, Dr. Woolxidge's approach, which
Customer Parties supported in the FirstEnergy E5P proceeding, proposed the use of a
statistical based criterion as the mechanisrn by which to define "significantly excessive
earnings."II FirstEnergy, AEP-Ohio, and Duke further challenge Customer Parti&
recitation of Bluefield and Hope as irrelevant to the issue of whether an elecixic utility has
significantly excessive earnings during a given period in comparison to other businesses
with similar business and financial risk. Duke argues that the Bluefield and Hope cases
apply to FERCs setting of rates. Further, Duke also asserts that the Commission is not
governed by federal law or case precedent and that those pri.nciples are inapplicable to
Connmission practice. FirstEnergy notes three specific differences in the analysis at hand
as opposed to the rate of return on equity at issue in Bluejieid or Hope. First, Firstfinergy
argues, and AEP-Ohio ag,rees, that the determination of what rate of return should be
allowed in a rate case is a forward-looking exercise which attempts to capture the return
that will be required by an investor to make a future investrnent. In contrast, the SEET
deterrnination is a retrospective look at the financial results achieved in a prior fistal
period. Seconci, the commenting electric utilities agree that ascertaining an appropriate
allowed rate of return focuses on market-based measures while the SM relies on a
comparison of accounting or book-based measures. Third, FirstEnergy opines that in
setting an allowed rate of return, there is an inherent expectation that an electric utility
may at times earn slightly more or less than the precise return on equity allowed; however,
over time and on average, the electric utility will earn its allowed rettxrn. FirstEnergy and
AEP-Ohio argue that the SEET mechanism presents the prospect that the electric utility
may be required to return to customers that portion of earnings which is deerned to be
"significantly excessive" and that requirement is not balanoed out by any offsetting
rnechanism applicable in a period of particularly low earnings. Thus, FirstEnergy

11 FirstEnergy ESP case. Tr. V at 30 (October 22, 2008), FirstF.nergy Reply Brief at 90.
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concludcs that determining the proper rate of return and the SEET application ai'e
Fundamentallv different. (FirstEnergy Reply at 4-5; AEP-Ohia Reply at 6-12; Duke Reply
at 7.)

AEP-C}hio responds that Customer Parfies propoW to use a 200 basis points
prernium to the return on equity is a misguided comparison to the adder used by FERC to
incent utilities to invest in new transmission line pr'ojects. AEP-Ohio reasons that the
adder used by FERC is not, by definition, set at a significarttly excessive level, but is based
on a traditiorial just and reasonable standard. Furthex, AEP-Ohio surmises that the use of
the FERC adder overlooks the SEET statutory requirement to establish the threshold for
excessive earnings based on matching the business and financial risks of an electric utility
to a group of comparable companies or Charge with ecmornic conditions and the
performance of comparable firms. (AEP-Ohio Reply at 10.)

Duke disagrees with the Staff proposal. In Duke's ESP case, Duke witness Rose
recommended using a 95 perce.nt confidence level or 1.64 standard deviations above the
mean.12 Mr. Rose advocated using a Comparable group that is weighted by traditionally
regulated utilities and fully non-regulated industries. Duke believes this is the threshold
that defines the level of earnings that is "significantly excessive." Duke surrruses the
legislature included the adjective "significantly" in order to avoid capturing situations in
which earnings are just somewhat higher than average. Without a threshold at the 95
percent confidence level, it is difficult to conclude that earnings are sigriificantly excessive.
ln response to Customer Parties' support of 200 basis points above the mean approach,
DP&1., presents that two standard deviations is a more appropriate threshold for SEET and
would result in only those companies that truly have "sigr ►ificantly excessive earnings."

(Duke lnitial at 6; DP&L Initial at 4; DP&L Reply at 2)

Also, Duke argues that Staff's recommendation, which it attributes to FlrstF.steres
witness Vilbert, disregards a significant qualification made by Dr. Vilbert that his
recommended confidence level would increase ftom 1.2$ standard deviations if a
cornparable group of companies is limited to regulated electric utilities for purposes of
cakulating the SEET.13 For this reason, Duke contends that the Comrnission should
recognize the impact of the composition of the comparable group in the deterrnination of
the confidence level. Duke interprets Section 492$.142(D)(4), Revised Code, to require
electric utilities and other publicly traded companies to be part of the comparison group,
with a commertsurate standard deviation above the mean. (Duke Initial at 6; Duke Reply

at 6-7.)

12 Duke ESP case, Direct Testimony of Duke ►,ritrtess Rose Ouly 31, 20Q8)_

13 FirstEnergy ESP case, Direct Testimony of Vilbert (;u]y 31, 2008).
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DP&L's comments focus on the word "sigruFcantly" and suggest that the
Commission find significantly excessive earnXngs if an electric utility earrts more than 2.00
standard deviations beyond the average of the comparable companies. DP&L notes that
Vilbertfs testimony represents that two standard deviations would result in 2.3 percent of
the companies in the sample having earnings beyond the range of reasonableness and,
therefore, deemed "significantly excessive earnings." In light of Dr. Vilbert's
representation, Staf3's recommendation of 1.28 standard deviations would result in 10
percent of the cornparabte companies' earnings beyond the range of reasonableriess and
their earnings excessive. DP&L argues t.hat the test is for "sigtlificantly excessive
earnings" and, thus, should not apply to 10 percent of the comparable companies each
year. (Dl'&l, lnitial at 4.) [nstead, DP&L also supports that two standard deviations is the
more appropriate threshold for SEET and would resuit in a finding of only those
cornpanies that truly have "significantly excessive eamings." (DP&L Reply at 2)

AEP-Ohio primarily agrees with the Staff recommendation but suggests that the
multiplier for the standard deviation-based adder should be 2.00, rather than 1.28 as the
Staff proposes. The 2.00 standard deviation level, which corresponds to a 95 percent
confidence level, is a more comrn.only used measure of what is significantly above (or
below) the mean than is a 1.28 standard deviation level (corresponding.to a 90 percent
confidence levef)14 (AEP-Ohio Initial at 6-9.) As discussed in detail in its initial
cornments, Customer Parties admonish AEP-Ohio's proposal for a 2.OQ standard deviation
adder, which by Customer Parties' calculations would yield a 78.9 percent return on
equity, as unreasonable on its face and another example of why the statistical method is
unreasonablc and should be rejected. (Customer Parties Reply at 18.)

FirstEnergy explains that the Staff recommended methodology reflects the mmost
conservative acceptable statistical confidence level of 90 percent Further, FirstEnergy
notes that this method and confidence level, assuming the sample group would include
companies from industries ather than the electric utility industry, reduces the prospect of a
"false positive" result where the SEET would incorrectly identify the electric utility's
earnirngs as significantly excessive, and rnitigabes the likelihood of iEntposirtg an
a9ynzmetric risk upon the electric utilities with regard to the electric utility's ability to
actually earn the return allowed by the Commission.15 However, FirstEriergy points out
that if the sample of comparable companies is more restrictive it would be appropriate to
use a higher confidence level of 95 percent or 97.5 percent. The higher confidence level is
apprc+priate, as FirstEnergy reasons, sirnce there is less variance in distribution of returns
within more restricted samples and, therefore, the danger of the test resulting in false
positives is increased and may yield an incorrect implication of significantly excessive

14 AEP-Ohio E5P cases, Direct and Rebuttal Testimony of AEP-Ohio wibesa Makh>ja (july 31, 2008 and

December 8, 2008).
15 FirsrtEnergy ESP case, Companies' Exhibit 8, Direct T'estimony of FirstEnergy witsww Vilbert at 14-20

Ouly 31, 3008),
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earnings.14 Moreover, FirstEnergy emphasizes that bevond the mechanical application of
a mathematical test, Section 492$_143(F), Revised Code, requires the Commission to
consider the capital requirements of future committed investments in Ohio. (FirstEnergy
Initial at 1-5.)

With respect to the appropriate "backstop" level, FirstEnergy and AEP-Ohio concur
in Staff's recoYnrnendation to adopt, and the rationate for impiementing, 20U basis points
as a minimum increment above the mean return for the comparable companies as a

"backstop." (FirstEnergy Initial at 5; AEP-Ohio Initial at 9.) i

Duke betieves that Staff's pxoposaal to use 200 basis points rather than the 1.28
standard deviation is appropriate in difficult economic times (Duke Initial at 6). DP&L

recommends that the electric utility's regulated return on equity established in its most
recent rate proceeding plus 30 percent, be used as the appropriat+e backstop for
deterrnining significantly excessive earnings (DP&L Initial at 4-5).

Customer Parties state that DP&t.'e recommendation is not based on the company's
testimony in its ESP or any other case and is, thus, without foundation. Further, Customer
Parties request clarification of whether the 30 percent is an adjustment made as a
percentage of the established return on equity as opposed to an adjustment of 30
percentage points over the established return on equity, and notes that the established rate
of return on common equity for most of Ohio's electric utilities was established in rate
proceedings ten to 15 years ago and have little relevance to the current cost of capital and
economic conditions. Accordingly, Customer Parties oppose DP&I.'s backstop
recomm.endation. (Customer Parties Reply at 17.)

Because the comtnents received in response to Recommendation 5 intertwine with
the comments received in response to Recommendation 7, the Cornrnissiori's finding with
respect to Recommendation 5 will be provided in the discussion of its findings in response
to Recommendation 7 so that interested stakeholders have a cohesive'synopsis of the
methodology establishing the SEET threshold.

Staff Recomrrmendations and 9: How should com anies "that €ace

comparable business and financial risk" be determined? How §h2Wd the
earnin of a comparable com an be ad'usted to cam te for the
fittiancial risk difference all&ciated with the differerKe-in struduMg

In regard to the method for comparable gmup sample selection, Staff suggests that
since different companies are struclured differently and economic conditions will vary
over time, the comparable group samples should vary case-to-case. While leverage can be

16 Id. at 16.
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used as a factor in the group selection, Staff believes that not doing so and adjusting the
resulting returns for the comparable group covnpanies is preferable, as this enables a larger
sample to be used. A larger sample enab[es greater validity for the results. Staff would
leave this choice to the discretion of the Applicant companies as doing so would be
consistent with the case-by-case group selection policy and because the leverage
consideration is of secondary significance.

DP&L agrees with Staff that the comparable companies should vary on a case-by-
case basis to reflect different company structures, business profiles, and economic
conditions and that the earnings of the comparable companies may be adjusted on a case-
by-case basis to account for different capital structures crmsistent with paragraphs (E) and
(I') of Section 4928.143, Revised Code. (DP&L Initi.al at 5-6.)

AEP-Ohio generally concurs with Staff's recommendation and observations and, in
particular, the recommendation that the choice for selecting the comparable group would
be at the discretion of the electric utility (AEP-Ohio Initial at 10).

FirstEnergy suggests that the method for selecting contparable companies be
uniformly applied to all Ohio electric utilities pursuant to the process set out in the
FirstEnergy ESP cases. A uniform selection method, according to FirstErtergy, reduces
potential uncertainty in the application of the SEhT from year to year and from electric
utility to electric utility but allows, if the specific circumstances presented Ostify, a
departure from application of the uniform methodology on a limited basis. (FirstEnergy
Initial 5-6.) FirstEnergy advocates the comparable companies selection process presented
by FirstEnergy witness Vilbert in the FirstEnergy ESP case.17

FirstEnergy also supports, as advocated by FirstEnergy in its ESP proceeding and
most recent distribution rate case, the Staff recommendation regarding the financial risk of
comparable companies and notes such approach fadlitates a larger sample of comparable
companies to be used, which improves the validity of the results. (FirstEnergy Initia] 6.)

Customer Parties and OPAE note that Staff originally advocated that a single
methodology for selection of comparable companies be used for all electric utilities 18
Customer Parties and OPAE contend that selection of the comparable group is critical for

17 FirstEnergy ESP case, Direct Testimony of Vfflbcrt at 10-14 (ruly 31, 2008). Dr. Virvertra metttodology
may be sumrnnriwd as folbws: (1) dct,c•rmine that the companies have businesss risk similar to that of the
electric utility selecting : (a) companies that aperate in industries that rely on a network of aeseb to
provide serv ices to a customer mix that includes residential, commercial and industrial tustoQ+ers; ard
(b) the companies have high capital iniensity; (2) adjuat for differer ►ces in capi#ai stractare by adjusting
the measwe of return on capital: and (3) eilminate companies that (a) have a credit rating below
investment grade; (b) fareign companies; and (c) ft ne.cessary information to compute the asset
turnover measure is not avaffabie.

1s AEF'-Ohio ESP cases, Direct Testimony of Staff %itnese Ca}3aan (Novemter 7, 2Da8).
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two reasons. First, selection of the comparable group determines the mean (average) rate
of return on equity and, second because the comparable group also determines the
variability of earnings from which the statistical standard deviation is derived. Customer
Parties argue that the recommended method will result in unreasonable return on equity

thresholds. (Customer Parties Initial at 4,12; OPAE Reply at 4-5; Tr. 40-41.).

Customer Parties insist that a cornmon methodology for the : selection of a

comparable group of companies is essential to the SEET. If, as proposed by Staff, this issue

is decided on a case-by-case basis, Customer Parties argue that this aspect of the SEET

calculation wili essentially be a mini rate case. Customer Parties propose the methodola$y

offered by OCC witness Woolridge in the electric utility ESP cases be implemented for all

electric utility SEET proceedings. (Customer Parties Initial at 13; Tr. 41.)19

AEP-Qhio asserts that Customer Parties' comparable group selection process is
flawed to the extent that the process limits comparable firms to only those with the
characteristics of other electric utilities, contrary to the language of Section 492$.143(F),
Revised Code, and faiLs to consider the business and risk characteristics of the electric
utility. Thus, AEP-Ohio points out that Customer Parties proposed selection process
results in the same list of comparable firms for each Ohio electtic utility and, therefore,
assuxnes that the risk of FirstEnergy's electric utilities, which are insulated from generation
and trastsrnission risks, is equivalent to the risk faced by AEP-0hi41 even though AEP-
Ohio is not insulated frrnn generation and transmission risks. Accordingly, AEP-Ohio
continues to support a case-by-case approach to applying the SEET Fnethpdology to each
electric utility, inciuding the determination of the comparable group. (AEP-Ohio Reply
12-13.)

ln regards to how the earnings of comparable companies should be adjusted for the
financial risk difference associated with the difference in capital structure, Customer
Parties assert there is cor►sensus among three of the experts who offered testimony in the

19 AEF-Ohio ''̂^+'i' cases, Direct Testimony of ()CC witness Woolridge (October 31, 200). Woolridge's

methodology may be summarized as follows: (1) Identify a proxy group of electric utilities that must
have: (a) an inveytment grade bond rating; (b) total revenue less than $ 10 billion; (r) percent of regulated

electric revenue of at least 75%; and (d) a three-year history of paying cash dividends. (2) Iderrtify a list
of business and finsutcial risk measares to bwure that the comparable private sector companies are
similar to the proxy group of eiectric utiliti.es. These basiness and fintuirial risk measures are: (a) stuk

price beta (a measure of stock price volatility); (b) asset turnover ratio (ameasures capital intensity); (c)

r.ommon equity ratio (shareholder equity as percent of totat capitalization); and (d) no foreign

cornpanies. (3) Determme the business and financial risk measures iaentified above (beta, asset turnover
ratio, and common equity ratio) for the proxy group of electric ut.iiities. (4) Use the beta, ei,seet turnover
ratio, and common eyuitv ratios for the proxy group of electric utillties to screet► the thousanda of

companies in the Value Line database. The result was 64 comparable companies, 44 of which were

electric utilities. (5) CGalculate the mean (average) ROE for the 64 counpany eomparable group. (6)

Finally, adjust the mean (average) ROE for the 64 company comparable group for the aetnal capital
structure of the Ohio electric ut.ility being examined.

Appx. 000244



09-786-LL-UNC -26-

ESP cases-Dr. Woolridge, Dr. Vilbert and Mr. King. The process involves computing the
pre-tax return on capital for the comparable companies, and then making adjustments to
reflect the difference in the benchmark return on equity based on the capital structure of
the Clhio electric utility relative to the average of the comparable public eom.panies. Dr.
Wooiridgt's three-step process to make this adjustment includes:

(1) Compute the average pre-tax return on total capital for the
comparable group of public companies, using the average
return on equity, debt/ equity percentages, income tax rates,
and long-term debt cost rates;

(2) Compute the pre-tax return on equity for the Ohio electric
utility using: (a) the average pre-tax return on total capital for
the comparable companies; and (b) the individual debt/equity
percentages, income tax rates, and long-term debt cost rates of
the Ohio electric utilit'y; and

(3) Compute the after-tax benchmark return on equity for the Ohio

electric utility using its income tax rates.

Customer Parties assert that, using 2007 data, Dr.lNoolridge's methodology results
in a comparable group with a mean return on equity of 11.37 percent and a relatively
stable standard deviation of 4.2. By contrast, Dr. Makhija's 2007 comparable group had a
mean return on equity of 13.91 percent and a standard deviation of 32.51. The CCC and
FirstEnergy witnesses both determined a sinvlar mean return on equity (11.37 percent
versus 13.91 percent). Customer Parties recognize that the standard deviation of the
OCC's and AEP-Ohio's comparable group was widely different, 4.52 versus 32.51, which
demonstrates why statistical standard deviation approach to SEET cannot be relied upon
for protecting customers under the statutory standard. (Customer Parties Initial at 13-14.)

Customer Parties acknowledge that SB 221 explicitly states that the capital structure
of the electric utility should be considered and accounted for in assessing the SEET.
However, Customer Parties are concerned Htat the Staff recornmendation makes
consideration of the capital structure a secandary consideration and also that it shautd n.ot
be determined on a case-by-case basis. Further, as stated previously, Customer Parties
object to each eleetric utility selecting the comparable group of companies pursuant to Dr.
Vilbert's method sixbce the statute requires that leverage (i.e., ratio of cammon equity)
consideration be given primary and explicit consideration in the group selection process.
Customer Parties assert that FirstEnergy's proposal ignores the leverage consideration in
the sample group selection and instead adjusts the resulting return. (Customer Parties
Reply at 19-20.)
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Tastly, while Customer Parties and FirstEnergy both support a uniform statewide
method for determining comparable companies, Customer Parties argue that the method

proposed by FirstEnergy is flawed, unreasonable, and arbitrary and includes no risk
measures. Customer Parties claim that if the Commission believes that the distribution-
only FirGtEnergy utilities are less risky than gerteration-ovvning utiiities, then that factor
can be accounted for with a lower basis point prem3um above the benchmark return.
(Customer Parties Reply at 19-20.)

FirstEnergy challenges Customer Parties! representation that Dr. Woolridge, Dr.
Vilbert and Mr. King "provide much the sarne methodology" for rnaking the adjustment
to account for financial risk. FirstEnergy states that there is considerable difference
between the mechanism proposed by Dr. Vilbert and that offered by Dr. Woolridge and

Mr. King, as Staff witness Cahaan reeognized.2D The uniform methodology for selection of
the comparable companies as advocated by Dr. Woolridge is arniss with shortcomings and
deficiencies, as FirstEnergy allegediy demonstrat+ed in its briefs in its ESP case. DP&L
asserts that a common methodology fails to recogriize that each of the Ohio electric utilities
have different financial and busincss risks. Further, FirstEnergy, AEP-Ohio, Duke, and

DP&L note that Customer Parties' criticism overlooks the fact that under Section
4928.143(F), Revised Code, the electric utility bears the burden of proof on the SEET
determination and that it is the Commission that will determine if the burden has been
sustained. FirstEnergy reasons it is procedurally customary for the party with the burden
of proof to present its case and prove its methodology with the active participaticm of
interested persons. Further, AFP-(Qhio points out that the electric utility cannot dictate the
comparable group of companies as the statute sets forth the basis for evaluating the group
of comparable companies. (FirstEnergy Reply at 8-10; AEP-Ohio Reply at 6-7; Duke Reply

at 7-8; DP&-L Reply at 2-3.)

At this time, the Commission declines to predetermine which companies shall be
included in the "comparable group" in determ,ining the SEET. Because each electric utility
is unique, and conditions are constantly changing, the Commission does not believe it to
be prudent to establish a comparable group process now which may be subject to change.
All parties acknowledge that, at a miniinum, there may need to be "tweaks" to a
cornparable group, among the companies and over time, if the group were predeteraiined
now. The Conmmission also notes that it is the electric utility that will bear the burden of
proof of demonstrating that its preferred comparable group is appropriate. As with other
cases wherein earnings are considered, it is the Conu.nission that will malce the fmal
decision as to the appropriate mix of companies comprising the "comparable gmup."
Therefore, the Comznission wfll decide the comparable group on a case-by-case basis each
year. Doing so, fosters the goal of ensuring that the comparable group reflects current
ger,ezal rnarket conditions and that of the individual electric utility-

2D Pirsffimrgy ESP case, Tr. Vol. IX at 119 (Qctober 28,2008).
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Staff Recomrnendation 7: How are "si cantl excessive earnin " to
deterrnined as that phrase is used in the third sentence of Section
4928.143(F.), Revised Code?n

-28-

Staff recommends that significantly excessive earnings be measured.by whether the
earned return on common equity of the electric utility is significantly in excess of the
return on common equity that was earned during the same period by publidy traded
companies, including utilities that face comparable business and financial risk, with such
adjustrnents for capital structure as may be appropriate. Staff endorses the concept that a
return on common equity in excess of 1.28 times the standard deviation aberve the mean of
a comparable group of companies should be defined as earnings significantly in excess,
except in a]ow earnings environrnent when 200 basis points could be substituted.

AEP-Ohio agrees with the Staf€'s recommended approach; however, as discussed
above in Recornmendations 5, 6, and 9, regarding the definition of "significantly in excess
of the return on cornmon equity," and comparable companies, AEP-Ohib proposes that
2_00 standard deviations, rather than 1.28 standard deviations, shauId be used as the adder
to determine the threshold fur significantly excessive eamings. DP&L agrees with AEP-
Ohio's claims and recomrnendation on this issue. (AEP-Ohio Initial at 10; DP&L Reply at-
3.)

Customer Parties d'ssagree with Sta#f's recommendation on this tnatter, arguing
irnstead that a 200 basis point premium above the mean return of the comparable group is
appropriate and should also recognize upcoming major capital expenditures of the electric
utility, subject to certain conditions precedent. (Customer Parties Initial at Z 8-9, 22; Tr.
37-39.) AEP-Ohio asserts that Customer Partiea` proposal is rnisgui,ded, as the company
states in its comrnents in regard to Recommendations 3 and 9, above. (AEP-Ohio Replv
14.)

FirstEnergy reiterates its cornments made with regard to Recotnmendation 5, the
definition of "significantly in excess of the retv.rn or common equity." (FirstEnergy initial
at 4-6.) At the question and answer session, FirstEnergy interpreted Section 4928.143(F),
Revised Code, to provide the Cornmission with some discretion to be used on a case-by-
case basis to adjust the earnings of the e]ectric utility in comparison to the comparable
group (Tr. 39-40}.

Having fully considered all the comments regarding establishing the threshold and
in consideration of the discretion afforded the Commission in SB 221, the Commission

nThe third senb:nrx of SES^tiori 4928.143(F), Revised Code, states:

"The burdcn of proof for demmvtrating that signifcantly excessive earni>tgs did not occur
shall be on the eleclric distribution utility."
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cancludes that "significantly exrcessive earnings" should be determined based on the
reasonable judgment of the Commission on a case-by-case basis.

The Coraunission notes that within Ohio's elertric utilities, there is significant
variation, including, for example, whether the electric utility provides transmission,
generation, and distribution service or only distribution service. For this reason, the
Commission will give due consideration to certain factors, including, but not limited to,
the rlectric utiiity`s most recently authorized return on equity, the electric utility's risk,
including the following: whether the electric utility owns generation; whether the l~5P
includes a fuel and purchased power adjustment or other similar adjustrnents; the rate
design and the extent to which the electric utility remains subject to weather and economic
risk; capital comrnitrnents and future capital requirements; indicators of rnanagement
performance and benchmarks to other utilitaes; and innovation and industry leadership
with respect to meeting industry challenges to rnaintain and improve the competitiveness
of Ohio's economy, including research and development expenditures, investments in
advanced technology, and innovative practices; and the extent to which the electric utility
has advanced state policy. We therefore, direct the electric utilities to include this
information in their SEET filings.

While a number of coznmenters request a bright line statistical analysis test for the
evaluation of earnings, and the Coaunission agrees that statlsticai analysis can be one of
rnany useful tools, utilizing only a statistical method for establishing the SEET threshold is
insu.fficient bv itself to meet the electric utility's burden of proof pursuant to Section
4928.143(F), Revised Code. Section 4928.143(F), Revised Code, places on the utility "the
burden of pgroof for demonstrating that significantly excessive earnings did not ocrur."
Passing a statistical test does not, in and of itself, demonstrate that excessive earnings did
not occur. The statute requires more from the vtilities to meet the burden of proof that

excess earnings did not occur. The Commission may use a standard deviation test as one
tool by which to determine whether an electric utility had sigr ►ificantly excessive earnings.

However, the Commission is willing to recognize a "safe harbof'of 20L1 basis points
above the mean of the coinparable group. To that end, any electric utility earning less than
200 basis points above the mean of the comparable group zvill be fo=d not to have
significantly excessive earnings.

Staff Recornrnendation 8: What d2gE "in a ate" mean in ati n to
the justments re ultin in si cantl excessiv ea s?

Staff interprets "in the aggregate" in relation to the adjustrner~ts resulting in
significantly excess earnings to mean that the total of all the adjustments created by the
unplernent.ation of an ESP is to be assessed for its impact in determining whether the
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electric utility achieved a return on common equity significantly in excess of the earnings
of comparable comparnies.

Customer Parties cite the language in Section 4928.143(F'), Revised Code, in support
of their arguments that: (1) an electric utility's SEET refund exposure is limited to the
aggregate amount of the F5P rate adjustment the electric utility receives, and excludes any
excess earnings which resulted from something other than the ESP; and (2) the cumulative
level of the ESP rate adjustment is subject to refund (Customer Parties Initial at 18).
FirstEnergy, AEP-Ohio, and Duke argue that the Customer Parties' concept that "in the
aggregate" is also "cumulative" is unsupported and inconsistent with the statutory
directive of applying the SEET annua€ly based on the language in Section 492$.143(F),
Revised Code, and modi.fies the General Assembly's design for SEET (PirstEnergy Reply at
10; AEP-Ohio Reply at 1-2; Duke Reply at 8). Further, AEP-Ohio argues that the inherent
flaw in Customer Parties' arguinent is that the earninga from the first year of an ESP
would be subject to refund in every year of the term of the ESP, but adjustrnents made in
the first year are not considered in subsequent years. The initial adjustinent, AHP-Ohio
rationalizes, becomes a part of the base rate level for the next year. Therefore, AEP-Ohio
emphasizes that the proposal could result in returning to consumers 2009 earnings in 2071,
or later, depending on the terin of the ESP. (AEP-Ohio Reply at 14)

AEP-Ohio concurs with the Staff recotnmendation (AEP-Ohio Initial at 11). Duke
asserts that the StafYs proposal is unclear and requests clarification (Duke Initial at 6r7).
DP&L contends that pursuant to Section 4928.143(E) and (F), Revised Code, and the intent
of SB 221, the SEET only applies to the adjustments made by the ESP. DP&L betieves that
the components of an electric utility's standard service offer, approved by the Comrnission
prior to the ESP, are not subject to the SEET, as supported by the company's interpretation
of the Iegislation's Final Analysis. DP&L points out that the legislature's Final Analysis of
SB 221 specifically states: "the PUCO must determine if any price adjustments granted
under the plan resulted in excessive earnings for the utility" and only if "the adjustments,
in the aggregate, did result in significantly excessive earnings, it must require the utility to
return to consurners the amount of the excess by prospective adjustments," subject to the
electric utility's right to texrninate the ESP and file an MRO immediately. DP&L asserts
that the Iegislative analysis clearly provides that the SEET applies only to FSP-created
acfjustments to the standard service offer and, therefore, reasons that the phrase "in the
aggr+egate" means that the adjustments to the standard offer should be looked at together,
and not by each individual component. (DP&L Initial at 5-6.)

The Comrnission finds that "in the aggregate" refers to the total of any adjustments
resulting from the k5P as advocated by Staff. ln addition, we do not equate the phrase "in
the aggregate" to mean "cumulative" as Customer Parties argue. The Commission
reasons that to make the adjustrnents resulting in significantly excessive earnings
cumulative would, as AEP-Ohio argues, make the electric utility's earnings from the first
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year of an ESP subject to refund in every year of the term of the ESP without consideration
of the adjustnments made in the first year being considered in subsequent years_

Furthermore, as previously explained in response to Recommendations 3 and 11, the
Commission finds that the amount of adjustments eligible for refund will be the value of
the adjustments in the current year under review compared to the revenues which would
have been collected had the rates from the electric utility's previous rate plan still been in
place. For these reasons, we adopt the recommendation of the Staff as to the meaning of
"in the aggregate."

Staff Recommendation 10: What mechanism should be m l •ed to return t o
customers the amount of excess earnings?

Staff recornmends that the Coznmi.ssion determine in each electric. utility's annual
SEET proceeding the mechanism by which any excess earnings may be returned to
customers. This would allow the Commission the discretion, based on any unique
situation or time sensitive circumstance, to return the money to customers as the
Commission believes appropriat.e. The Commission would also have the latitude to return
the money in varying time periods and/or as reductions to other electric utility-imPosed
charges as the Commission deems appropriate.

Customer Parties generally concur with the Staff recommendation, but only to the
extent that "other EDU imposed charges" means charges affecting customer rates and,
thus, a reduction of such charges results in a reduction in customer rates. Customer
Parties contend that after a finding of significantly excessive earnings, the parties should
endeavor to stipulate to the mechanism to return the excess earrtings to customers and, if a
stipulation cannot be achieved, the parties should be provided an opportunity to present
their respective pasition to the Comrnission. Custorner Parties contend that SEET refunds
may raise a number of issues better addressed as a part of the circuni.stances of any given
case.21 Finally, Customer Parties express some concern with the recommendation
regarding the Conunission's discretion to refund over varying time periods. Customer
Parties argue that customers should get any excess earrrnings refund as promptly as
possible without delay. (Customer Parties lnitial at 23.)

AEP-Ohio, DP&L, and FirstEnergy agr+ee with Staff's recommendation that the
prospective adjustment$ should be determined on a case-by-case basis. i7P&L, however,
emphasizes that Section 4928.143(E) and (F), Revised Code, does not characterize the

=2 Customer Parties st.ate, for example, that a SEET proceeding may raise the followtng Waues: (1) Should
a S£ET refund be bypassabie or non-bypassable credi#; (2) Over what period of tim2 should the refnnd
be mnde; (3) Should there 5e interest on the wFamortir.ed SEEr refund balartice and, if so, at what level;
(4) Should a customer on discounted ecannrnic development contract (reesonnble axrangeatent or unique
arrangesnent) receive an additional discount through a SEET refund; and (5) Should any SM refund
first be used to pay off monies owed by customers to the e3ee#ric utility in the form of deferrals.
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adjustments as "refunds" and, therefore, proffers that any prospective adjustments from
the SEET represent prospective changes in charges associated with providing future
electric services. AEP-Ohio contends that t#ie case-by-case deterrnination should be
addressed by the parties after a Conunission determinatxon of significantly excessive
earnings. T'hi9 two-step process would enable parties to a proceeding to consider the
appropriate mechanism in the context of the amount of the significantly excessive
earnings. (DP&L Irtitia2 at 6; AEP-Ohio Initial at 11; AEP-Ohio Reply at 14-15; FirstEnergy
Initial at 7.)

As each of the commenters recognizes, if an electric utility is found to have

significantly excessive earnings, such a determination has the potential to raise several
issues, which are better addressed on a case-by-case basis. For that reason, the
Commission may offer the parties to a SEEF proceeding a reasonable, ]imit.ed period of
time to propose how any excess earnings should be returned to custonvars, including any
buy-doum of deferrals.

ORDER:

It is, therefore,

ORDERED, That pursuant to the decisions of the Commission as set forth herein.

each electric utLlity's earniutgs be evaluated in accordance with this Order. It is further,

ORDERED, That Citizen's request to withdraw its initial comments and adopt the
position of Customer Parties in its initial and reply comments be granted. It is, further,

ORDERED, That each electric utility file its proposed SEET application, in
accordance with the Commission's directives, by July 15, 2010. It is, further,

Appx. 000251



09-786-EL-UNC -33-

ORDERED, That a copy bf this entry be served upon afl commenters, electric
distribution companies and electric service companies operating in Ohio, and all other
interested persons of record.

THE PUBLIC UTILITfES COMMISSION OF OHIO

Alan R Schriber, Chairman

24.^
Paul A. Centolella

. .
Valerie A. Lernmie

Steven D. Lesser

GNS/ vrm

Entered in the journal

Ait- 3. 0. 2010 . , .

48'^ L2L-/-j
Rene,6 J. Jenkins
Secretary

Cheryl L. Roberto
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BEFORE

THE PUB'E.IC UTTLITIFS COMMI%ION OF OHIO

In the lViatter of the Application of Duke ).
Energy Ohio, Inc., for Authority to Defer ) Case No. 09-712-GA-AAM
EnvironmentaI investigation and )
Reraediation Costs,

RY ON REHE G

The Commission finds:

(1) Duke Energy Ohio, Inc. (Duke), is a natural gas company
within the meaning of Section 4905 a3(A)(6), Revised Code,
and, as such, is subject to the jurisdiction of the Commission

(2) On August 10, 2009, as supplemented on October 29, 20o9,
Duke filed an application requesting authority to defer, on ita
books, envirorunental investigation and remediation costs
relating to two former manufactured gas plant (MGP) sites
Duke currently owns in Ohio. Duke also requested authority
to recaver carrying charges on the deferred balance.

(3) By finding and order issued November 12, 2009, the
Comrnission granted Duke's appliration. The Commission
found that the environmental investigation and remediation
costs related to the MGP sites are business costs incurred by
Duke in compliance with Ohio regulations and federal statutes.
The Commission, therefore, autharized Duke to modify its
accounting procedures and to defer these costs. The
Commission also authorized Duke to accrue carrying charges
on all deferred amounts between the dates the expenditures
were made and the date rerovery cornmences. The
Commission determined that, since the requested authority to
change Duke's accounting procedures does not result in any
iiurease in rates, the appEication should be approved without a
hearing.' In addition, the Connmission noted that the recovery
of any deferred amounts wauld be addressed in a base rate
proceeding should Duke ever seek to recover the -deferrals.

(4) In the November 12, 2009, order, the Comrnission also granted
the motions to intervene filed by OPAE and OCC. In addition,
the Commission denied OPAE's motion to disamiss, noting that,
by considering Duke s application, the Commission was not
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considering what, if any, of the deferred costs may be
appropriate for recovery in Duke's distribution rates. The
C.omnussion pointed out that deferrals do not constitute
ratemaking. See, e.g., EIyria Foundry C. v. Pub. IItiI. Comm.
(2007),114 Ohio St.3d 305 (Elyria).

(5) Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Commission proceeding may apply
for rehearing with respect to any rnarters determined in the
proceeding by filing an application within 30 days after the
entry of the order upon the jourrW of the Commission.

On December'3, 2009, OPAE filed an application for rehearing
citing two grounds for rehearing and alleging that the
Corrunission`s order is unreasonable and unlawful.

On December 11, 2009, OCC also filed an application for
rehearing, setting forth five grounds for rehearing and alfe®ing
that the ComniQaion's order is unreasonable and unlawful.

(6) On Decembex 18, 2009, Duke filed a memorandum contra to
both applications for rehearing.

(7) In its first assignment of error, OPAE argues that Duke's
application should have been dismissed because the costs Duke
wants to defer are not lawfully recoverable in Duke's Ohio
jurisdictional natural gas distribution rates. OPAE contends
that, without a showing by Duke that the MGP sites either were
included at some time in Duke's Ohio jurisdictional natural gas
distribution rate base or are currentiy used and useful for
Duke's provision of natural gas distribution service to Ohio
jurisdictional customers, there is no basas for the Commission
to agow deferrals of costs associated with these properties.
OPAE rnainta.ins that costs shouid not be deferred when there
is no l&elihood of recovery,

In response, Duke points out that this is only an application for
authority to defer these costs so that their recovery can be
assessed at a later point iri time; this is not an application for
recovery of these costs. Duke argues that, in applications such
as this one, there is no requirernent that Duke prove that the
MGP sites are used and useful or that it demonstrate that the
sites are currently included in Duke's rate base.

-2-
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OPAEs first assignment of error raises the same arguments
aPAE put forth in its motion to dismiss, which we thoroughly
considered and denied in our order. While Duke's filing of
October 29, 2009, is svfficient for authorizing deferral at this
time, we reiterate here the pointr which we made in our order,
that deferrals do not constitute ratemaking and approval of
Duke's application is not a determination of what, if any, of
these costs may ^e appropriate far recovery in Duke's
distribution rates. Therefore, we find that OPAE's first
assignment of error is without merit and shoWd be denied.

(8) In its second assignment of error, OPAE argues that the
Cornnmiss.ion acted unlawftil.ty when it failed to place in the
public record the evidence supporting its decision. Specifically,
OPAE meintains that a staff report setting forth the
recommendations of the Commissior's Staff should have been
filed in this matter. OPAE argues that, because no staff report
was filed, the Commission failed to comply with the
requirements of Section 4903.09, Revised Code, which requires
that the Commission develop a complete record of the
proceedittgs in contested cases. In its third assignment of error,
OCC likewise maintains tfiat, in making its decision, the
Cornmission relied on information not part of the record in this
case.

In response, Duke rnaintains that, in the order, the Commis4ion
properly set forth the grounds for its deterrnination to approve
the application. Duke states that the Commission is not
required to obtain any recommendation from the Staff or to
rely on any infornnation that the Staff may have obtained;
therefore, the Commission was not required to mandate the
filing of a staff report in this case.

Upon consideration of OPAE's second assignment of error and
OCCs third assignment of error, the Comntission finds that
their arguments are without merit. Our decision in this case
does not rely upon any findings or recontnwndations made by
the Staff. Rather, we considered the application and the
information filed in this docket, and deternzined that it was
appropriate to grant Duke's request for accouutting authority.
Accordingly, there is no need for a staff report to be filed in this
matter, and our initfal decision in this matter is in comphau,e
with the requarerments of Section 4903.09, Revised Code.

-3-
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Therefore, OPAE`s second assignment of error and OCC's third
assigninestt of error should be denied.

(9) In its first assignmsnt of error, OCC argues that the
Commission's November 22. 209, order created an improper
subsidy in violation of Section 4929,02(A)(S), Revised Code,
which prohibits subsidies from flowing to or from regulated
natural gas services and goods. OCC interprets the statute to
preclude recovery of productior-related costs through
distribution rates, and maintains that the Comtnission`s
decision in this matter allows Duke to recover its unregulated
gas production costs through its gas distribution rates, which
are regulated.

OCC bases its argument upon the Ohio Supreme Court's
decision in Elyria, which reversed a Commission order that
permitted FirstEnergy Corporation's (FirstEnergy) elecix-ic-
utility subsidiaries to recover deferred increased fuel costs
through future distribution rate cases. OCC points out that
Section 4928.02(G), - Revised Code,t prohibi#s public utffities
from using revenues .Erom competitive electric generation-
service components to subsidize the cost of providing
noncompetitive electric distribution service, or vice versa. OCC
argues that just as electric utilities are prohibited from
collecting generation costs in distribu#ion rates cases, Duke
shotdd siinilarly be prohiaited from recovering costs associated
with gas production in its future natural gas distribution rates.

OCC further argues that the Corsunission cannot avoid
addressing ' the issue of whether Duke can recaver
environmental investigation and remediation costs for MGP
sites in a distribution rate case on the grounds that, in its order,
the Conunission merely authorized the deferral of costs and
did not addrEss recovery.

In response, Duke states that the issues raised by OCC are not
relevant to the authority granted by the Coirunission in this
case. Duke maintains that the questions of how, when, and
from whom any costs deferred would be recovered as a result
of the Cornmission's decision is not an issue in this proceeding.

I Now Sect'svt► 4928.02(HO, Re'viaed Code.

4-
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Upon consideration of OCCs first assignment of error, we find
that OCC fails to recognize the factual differences between this
case and Elyria. In Elyria, the Cominission had approved a rate-
certainty plan that allowed FirstF,nergy to defer certain fuel
costs, however, the plan also authorized FirstEnergy to recover
these costs, although the recovery would occur in future rate
cases. In contrast, our order in this case only allows Duke to
defer the environmental investigation and remeaiation costs
for the MGP sites and we do not give Duke authority to recover
these costs. Therefore, we find that OCC's first assignment of
error is without merit and should be denied because the
deferral given to Duke in this case is not conclusive for
ratenuiking purposes and, thus, any claim that recovery is
inappropriate is not ripe for review at this time.

(10) In its second assignment of error, OCC argues that the
CaFnmission erred by stating that subsequent recovery of the
deferred costs, if appropriate, would be determined through a
distribution rate case, rather than through a gas cost recovery
proceeding. In this agsignnient of error, OCC explains ffiat
Duke should not be permitted recovery of environmental and
remediation costa relating to its MGP sites as such costs are
neither appropriate for recovery in a distribution rate case nor
axe they collectible through a GCR rate.

Duke responds that any discuskon of potential recovery of the
costs incnned is premature. Duke points out titat in its order,
the Commission did not address the manner in which recovery
should be had, if at all.

As we stated previously in response to OPAUs fust assignment
of error, our approval of Lhike's application tn this case is not a
determination of what, if any, of these costs may be
appropriate for recovery in Duke's distribution rates. Whert,
and if, Duke reciuests authority to recover the costs incurred,
the Comnussion will review the request and make the
necessary determinations regarding recovery at that time.
Accordingly, we find that OCC's second assigrunent of error is
writhout merit and should be dertied

(11) In its fourth assignment of error, OCC argues that the
Cominission erred by permittuig Duke's Ietter, filed
October 29, 2D()9, to stand as a supp2ement to the application.

-5-

Appx. 000257



09-712-GA-AAM

OCC argues that the Commission has accepted the letter as
proof ttiat the MGP sites are presently used and useftil..

According to Duke, the inforination in the October 29, 200'9,
letter provided additional inFormation, which the Commission
referred to when sununarisng the application and the
information pmvided by Duke through this apptication.
Contrary to aC,̂ C's assertion, Duke maintains that the
Conunission's summary of the application, including the
statements in the letter, do not equate to an underhanded
determination by the Comudssion that the MGP sites are used
and useful.

Orce again, we emphasize that, at no point in our order, did
we determine that the MGP sites are currently used and useful.
Our stunaary of the application in the order merely states that
Duke claims that the NiGP sites are still involved in the
provision of utility service. As we stated in our vrder, the
Commission has not yet made a detennination on what costs, if
any, may be appropriate for recovery. Therefore, OCC's fourth
assignment of error is without merit and should be denied.

(12) OCCs fifth assignment of error argues that the Commission's
deasion violates prior Commission precedent and policy
because the Commissiort did not impose the same
requirements on Duke that it impoBed upon Columbia Gas of
Ohio, Inc. (Columbia) when approving ColumbWs application
for authority to defer costs relating to environmental
investigation and remediation of MGP sites. See In the Mntter of
the Application of Columbia Gas of Ohio, Inc., for Au#hatify to Defer
Enfnronmenta! Irreaestigrltion and Remediation Costs, Case No. 08-
606-GA-AAM Entry (Septernber 24, 2D0B) (Cvlumbia Case).

UCC specifically points to three limitations imposed upon
Columbia that are absent in this case: Columbia's deferrals
were lirnited to costs incurred after a date certain (after
January 1, 2008); the deferral authority was tirnited to only
those costs in excess of $25,040 per site; and Columbia was
required to make an annual ffling detail.ing the costs incurred
in the previous 12-month period covered by the deferrals and
the total amount deferred to date.

-6-
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In response, Duke argues that OCC ignores that the situations
of Columbia and Duke may be different and OCC offers no
rationa.le for why the Commission would have to impose the
same requirements on two different companies. Therefore,
Duke contends that OCC fails to establish that the
Comrnission's decision in this case was unreasonable or
unlawful.

The Comm;ssion agrees that, while the subject matter of the
instant case and the Columbia Case may appear to be the same,
the factual situations presented by the two applications are
specific to each company. The Commission considers each case
that comes before it individually and we believe that there are
factual dif.ferences between the appiications filed by Columbia
and Duke. For example, in the Columbia Case, the inclusion of a
date certain and the tirnitation of deferral authority to costs in
excess of $25,000 were both specifically requested by Columbia
in its appiication. Upon consideration of OCC's fifth
assignm,ent of error, the Co;nrnission finds that it is without
merit and should be denied.

It is, therefore,

-7-

ORDERED, That the applications for rehearing fiied by OPAE and OCC be denied.
It is, further,
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ORDERED, That a copy of this entiy on rehearing be served upon all interested
persons of record.

TI-M PUBLI"MMIES, COM1bIISSION OF OHIO

Alan R. achriber, Chairman

0

Paul A. Centolella Ronda Hartman e

41&"- 1
4!^

Valerie A. Lerume Cheryl L Roberto

HPG/vrrn

Enbereef in the Journa)

JAN 6 7 2Qt^

Rened J. jenkins
Secretary,
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