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OUESTIONS CERTIFIED BY OHIO SUPREME COURT

1. Whether a judgment decree in foreclosure is a final appealable order if it includes as part
of the recoverable damages amounts advanced by the mortgagee for inspections,
appraisals, property protection and maintenance, but does not include specific itemization
of those amounts in the judgment.

2. Whether a mortgagor that contests amounts expended by a mortgagee for inspections,
appraisals, property protection and maintenance can challenge those amounts as part of
the proceedings to confirm the foreclosure sale, and appeal any adverse ruling in an
appeal of the order of confirmation.
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INTRODUCTION

The two certified questions before this Court present important issues relating to

foreclosure judgments. For at least 50 years, Ohio courts have recognized that judgment decrees

in foreclosure that award a money judgment, decide lien priority, and order a sale of the property

satisfy all the requirements of R.C. 2505.02(B)(1), and therefore constitute final appealable

orders. For the first time, an Ohio court of appeal has held that a judgment decree in foreclosure

is not final if it fails to itemize costs for inspections, appraisals, property protection and

maintenance, and instead defers those amounts until the court confirms the foreclosure sale. But

omitting these ancillary costs for property-related expenses, whose calculation is merely

mechanical and ministerial and requires no judicial action, does not disturb the finality of that

judgment. In fact, these costs routinely change between the time the judgment decree in

foreclosure is entered and the time of the sale, sometimes do not occur at all, and cannot be

accurately listed at the time of the foreclosure judgment in any event. Requiring premature

itemization of these costs only promotes inaccuracy and efficiency, and unnecessary appeals.

The best time to list them, to ensure they are up-to-date and accurate, and to deal with any

disputes over them, including appeals, is when the foreclosure sale is confirmed. Nothing in the

statute governing foreclosure sales precludes an appeal of these costs at confirmation, and

allowing an appeal protects borrowers and mortgagors alike.

This Court should declare that a judgment decree in foreclosure need not itemize these

costs, and adopt the sensible approach adopted by the majority of the courts of appeal, which

allows for itemization of all costs at confirmation. The Court should further declare that any

dispute over the costs can be appealed as part of the order of confirmation. Accordingly, this

Court should answer "yes" to both certified questions.



STATEMENT OF THE CASE AND FACTS

This case arises out of a foreclosure action filed by Appellant CitiMortgage, Inc.

("CitiMortgage"). Appellees James and Steffanie Roznowski ("Appellees") purchased a home in

2003. AppeIlees borrowed $135,350.00 from CitiMortgage's predecessor in interest, ABN

AMRO Mortgage Group, Inc. ("ABN AMRO") to complete the purchase. (Supp. 39).

Appellants agreed to repay the loan in a note they signed on May 6, 2003 ("Note"). (Supp. 19,

39, 42-44). Appellees' repayment obligation under the Note was secured by a mortgage in favor

of ABN AMRO, which Appellees also signed on May 6, 2003 ("Mortgage"). (Supp. 19, 39-40,

45-50). ABN AMRO was the holder of the Note and the mortgagee of the Mortgage until its

merger with CitiMortgage on or about September 1, 2007. (Supp. 40, 51-55). Since then,

CitiMortgage has been the holder of the Note and mortgagee of the Mortgage by operation of

law as a result of the merger, as well as by the in-blank endorsement on the Note and the

Assignment of Mortgage executed on July 8, 2008, which was recorded in the public record.

(Supp. 19, 40, 42-44, 51-58).

Appellees did not make all of the payments required of them under the Note and

Mortgage, and are in default. (Supp. 40-41). Appellees' loan is due for the September 1, 2007

payment. (Supp. 40). As a result of Appellants' default, CitiMortgage exercised its rights under

paragraph 7 of the Note and paragraph 9 of the Mortgage, and accelerated and called due the

entire principal balance due on the Note. (Supp. 40).

CitiMortgage filed a foreclosure action against Appellees on February 19, 2008. (Supp.

1-17). Appellees answered the Foreclosure Complaint and filed a Counterclaim against

CitiMortgage and a Third-Party Complaint against ABN AMRO. (Supp. 18-25). After
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extensive efforts at mediating a resolution failed, the mediator returned the case to the active

docket on December 9, 2010. (Supp. 26).

On January 10, 2011, CitiMortgage and ABN AMRO timely moved for summary

judgment on the foreclosure Complaint, and on Appellants' Counterclaim and Third-Party

Complaint. (Supp. 27-62).

Appellees filed their opposition on March 25, 2011. (Supp. 63-70). In their response,

Appellees did not dispute they were in default on the Note and Mortgage and did not dispute the

amounts owed or the evidence used to establish the amounts owed. Id.

On April 20, 2011, the trial court entered ajudgment granting CitiMortgage and ABN

AMRO's Motion for Summary Judgment. (Supp. 71-72; Appx. A-031-032). The Judgment

Entry called for Citimortgage to submit a Judgment Entry and Decree in Foreclosure. The

Judgment Entry stated that it was a final appealable order and that there was no just cause for

delay. Id. Appellees appealed the Apri120, 2011 Judgment Entry before the trial court entered

the contemplated Judgment Entry and Decree in Foreclosure.

The Fifth District Court of Appeals dismissed the appeal, finding the Judgment Entry

granting summary judgment was not a final appealable order (Supp. 73-81; Appx. A-034-043).

The Fifth District noted that the Apri120, 2011 Judgment Entry directed CitiMortgage to submit

a judgment entry determining the case, but no judgment entry had been entered by the court.

(Supp. 80; Appx. A-042). The Fifth District held the April 20, 2011 Judgment Entry was not a

final appealable order, despite the Rule 54(B) language, because "it did not set forth the balance

due on the mortgage ..." or otherwise refer to documents in the record that did. (Supp. 80-81;

Appx. A-042-043).



After the Fifth District remanded the case to the trial court, CitiMortgage submitted a

Judgment Entry Sustaining Plaintiff's Motion for Summary Judgment and Decree in Foreclosure,

which entered judgment on the Note in favor of CitiMortgage, found CitiMortgage's mortgage to

be a valid and enforceable first lien, subject only to real estate taxes, and ordered foreclosure of

the mortgages and sale of the property. (Supp. 82-83; Appx. A-045-046). The Court joumalized

the Judgment Entry Sustaining Plaintiff s Motion for Summary Judgment and Decree in

Foreclosure on February 1, 2012. Id. The February 1, 2012 Judgment Entry awarded judgment in

the amount of $126,849.04, plus interest at the rates and amounts stated,

plus costs of this action, those sums advanced by plaintiff for costs of evidence of
title required to bring this action, for payment of taxes, insurance premiums and
expenses incurred for property inspections, appraisal, preservation and
maintenance for which amount judgment is awarded in favor of plaintiff and
against defendant(s) James A. Roznowski and Steffanie M. Roznowski.

Id. The Judgment Entry also noted there was no just reason for delay. Id.

Appellces again appealed to the Fifth District Court of Appeals. In the second appeal,

Appellees argued, among other things, that the Judgment Entry and Decree in Foreclosure was

also not a final appealable order because it did not include specific amounts for fees, costs and

advances. The Fifth District Court of Appeals again dismissed the second appeal, finding it was

not a final appealable order because the expenses incurred by CitiMortgage for inspections,

appraisals, preservation and maintenance were not included in the Judgment Decree in -

Foreclosure and that these amounts could not be determined and challenged at confirmation of

the sheriff's sale. (Supp. 86-92; Appx. A-050-057). CitiMortgage moved to certify a conflict

with the Seventh District Court of Appeals in LaSalle Bank National Association u Smith, 7th

Dist. No. 1 I MA 85, 2012-Ohio-4040, which held that a judgment was final and appealable even

though the judgment did not itemize the amounts advanced for property protection, and left them
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for determination at a later date and that these issues could be addressed at confirmation. (Supp.

108-119). CitiMortgage also moved for reconsideration of the opinion. (Supp. 93-107). The

Fifth District Court of Appeals granted the Motion to Certify a Conflict and denied the Motion to

Reconsider. (Supp. 120-124). The order granting the Motion to Certify a Conflict certified two

questions to this Court. This Court accepted both for consideration.

ARGUMENT

The Court certified two separate but related questions for review: whether a judgment

decree in foreclosure is a final appealable order if it includes as a part of the recoverable

damages the amounts advanced for inspections, appraisals, property protection and maintenance,

but does not include a specific itemization of those amounts in the judgment; and whether a

mortgagor may contest the amounts expended by a mortgagee for inspections, appraisals,

property protection and maintenance as part of the proceedings to confirm the foreclosure sale,

and appeal any adverse ruling in an appeal of the order of confirmation. The answer to both

certified questions is "yes," based on well-established Ohio law and sound policy.

1. CitiMortgage, Inc.'s Proposition of Law No. I -- A Judgment Decree in Foreclosure

is a Final Appealable Order if it Includes as a Part of The Recoverable Damages

The Amounts Advanced For Inspections, Appraisals, Property Protection and

Maintenance, But Does Not Include a Specific Itemization of Those Amounts in The

Judgment.

The Fifth District's ruling below held that a judgment decree in foreclosure that granted a

money judgment, decided lien priority, and ordered a sale was not a final appealable order. The

Fifth District decision in this case, CitiMortgage, Inc. v. Roznowski, 5th Dist. No. 2012-CA-93,

2012-Ohio-4901, is in direct conflict with several decisions by other courts of appeal in this

state, including the decision in LaSalle Bank N.A. v. Smith, 7th Dist. No. 11 MA 85, 2012-Ohio-

4040. This is not surprising, because the Fifth District's decision is also contrary to prior



decisions by this Court and 50 years of Ohio jurisprudence. This Court should reverse the Fifth

District's ruling that a judgment decree in foreclosure is not final and appealable unless it

specifically itemizes the amounts incurred for property inspections, appraisals, protection and

maintenance. This Court should clarify that a judgment decree in foreclosure is final and

appealable as long as it enters judgment for those amounts generally, whether itemized or not.

A. The Judgment Entry Met The Requirements of R.C. 2502.02 Because It
Awarded a Money Judgment, Decided Lien Priority, and Ordered a Sale of
The Property

Section 2505.02(B) of the Ohio Revised Code defines when an order is a final order

subject to review, affirmance, modification, or reversal. An order is a final order if it "affects a

substantial right in an action that in effect determines the action and prevents ajudgment." R.C.

2505.02(B)(1). This Court confirmed the test for determining whether an order is final and

appealable: "Under R.C. 2502.02, an order is final and appealable if it satisfies each of these

three criteria: (1) it affects a substantial right; (2) it in effect determines the action; and (3) it

prevents a judgment.'° City of Cleveland v. Trzebuckowski, 85 Ohio St. 3d 524, 526, 709 N.E.2d

1148 (1999), quoting State ex rel. Hughes v. Celeste, 67 Ohio St. 3d 429, 430, 619 N.E.2d 412,

414 (1993), citing Bellaire City Schools Bd of Edn. v. Paxton, 59 Ohio St. 2d 65, 391 N.E.2d

1021 (1979).

The trial court's February 1, 2012 Judgment Entry Sustaining Plaintiff s Motion for

Summary Judgment and Decree in Foreclosure in this case fully satisfied the criteria of a final

appealable order. The judgment expressly declared that CitiMortgage was due the unpaid

principal sum of $126,894.04 plus interest, deternined that CitiMortgage's mortgage was the

first and best lien on the property with the exception of real estate taxes, and ordered a

foreclosure sale. The judgment entry further ordered payment of the proceeds as stated in the
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Judgment Entry and in any subsequent order of the court. See Appx. A-045-046. The Judgment

Entry also awarded to CitiMortgage as part of the judgment the costs of the action, plus sums

advanced for the costs of title work, payment of taxes, insurance premiums, and expenses

incurred for property inspections, appraisal, preservation and maintenance. The Judgment Entry

included the standard Rule 54(B) "no just reason for delay" language as well. The Judgment

Entry was a final appealable order.

1. The Judgment Entry "Affects A Substantial Right"

The February 1, 2012 Judgment Entry affected a substantial right of the Appellees. A

"substantial right" is "a right that the United States Constitution, the Ohio Constitution, a statute,

the common law, or a rule of procedure entitles a person to enforce or protect." R.C.

2505.02(A)(1); see also Trzebuckowski, 85 Ohio St. 3d at 526, 709 N.E.2d at 1150, quoting

Celeste, 67 Ohio St. 3d 429, 430, 619 N.E.2d 412, 414 (1993), citing Noble v. Colwell, 44 Ohio

St. 3d 92, 94, 540 N.E.2d 1381, 1383 (1989).

The common law provides a right to contract that lenders and borrowers can protect and

enforce. The Judgment Entry granted Citimortgage a money judgment on the Note, which

Appellees were obligated to pay. Thus, the judgment decided the contract claims in the

Complaint against the Appellees. The Judgment Entry also decided the statutory claims in the

Counterclaim against the Appellees. The Judgment Entry also determined that Citimortgage was

entitled to foreclosure of its mortgage. The common law provides a right to foreclosure of

mortgages to satisfy debts that can also be protected and enforced. This Judgment Entry had the

effect of divesting Appellees of their ownership interest in the real property, and of their

common law right of redemption, subject to their statutory right of redemption. Thus, the

Judgment Entry affected substantial rights possessed by Appellees.
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2. The Judgment Entry "Prevents A Judgment"

The February 1, 2012 Judgment Entry also prevented a judgment. This Court in

Trzebuckowski held that an order prevents a judgment when it is journalized, because the act of

journalization cuts off a court's power to unilaterally vacate its own judgment and set the case

for trial. Trzebuckowski, 85 Ohio St. 3d at 526, 709 N.E.2d 1148. The Judgment Entry in this

case was journalized on February 1, 2012. Thus, the Judgment Entry prevented any further

judgment at that time.

3. The Judgment Entry "Determined The Action"

The February 1, 2012 Judgment Entry also determined the action. Typically, an order

determines the action when it resolves all the issues in the case and no issues remain for judicial

resolution. "`For an order to determine the action and prevent a judgment for the party

appealing, it must dispose of the whole merits of the cause or some separate and distinct branch

thereof and leave nothing for the determination of the court. "' Nat'l City Commer. Capital Corp.

v. AAAA at Your Serv., Inc., 114 Ohio St. 3d 82, 2007-Ohio-2942, 868 N.E.2d 663, ¶ 7(2007),

quoting Hamilton Cty. Bd. ofMental Retardation & Developmental Disabilities v. Professionals

Guild of Ohio, 46 Ohio St. 3d 147, 153, 545 N.E.2d 1260 (1989), citing State ex rel. Downs v.

Panioto, 107 Ohio St. 3d 347, 2006-Ohio-8, 839 N.E.2d 911, ¶ 20. "A judgment that leaves

issues unresolved and contemplates that further action must be taken is not a final appealable

order." State ex rel. Keith v. McMonagle, 103 Ohio St. 3d 430, 2004-Ohio-5580, 816 N.E.2d

597,^ 4, quoting Bell v. Horton, 142 Ohio App.3d 694, 696, 2001-Ohio-2593, 756 N.E.2d 1241

(4th Dist. 2001). The key inquiry is whether a court issuing the order or judgment contemplates

further action on the issues settled by the judgment or order. Panioto, 107 Ohio St. 3d 347, 2006-
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Ohio-8, 839 N.E.2d 911, 123. No further action was contemplated by the trial court-in

connection with the Judgment Entry in this case.

a. This Court's Decision in Queen City and Its Progeny Controls

This Court, in Queen City Sav. & Loan Co. v. Foley, 170 Ohio St. 383, 165 N.E.2d 633

(1960), addressed the issue whether a judgment decree in foreclosure that granted a money

judgment, decided lien priority, and ordered a sale to occur later satisfied all the requirements of

R.C. 2505.02(B)(1), and thus was a final order subject to appeal. In Queen City, the mortgagee,

Queen City Savings & Loan, filed a foreclosure action when its borrowers, the Foleys, defaulted

on their mortgage loan. Hyde Park Lumber had a mechanics lien on the Foleys' property that

preexisted Queen City's mortgage. Hyde Park was named as a defendant in the complaint but

failed to timely answer and assert its lien. The trial court subsequently joumalized a judgment

decree in foreclosure, entering judgment against the Foleys and Hyde Park, declaring that Queen

City's mortgage was first and best and ordering a sale. After the trial court journalized the

judgment, Hyde Park filed an answer and cross-claim setting up its mechanics lien. A

subsequent joumalized order allowed Hyde Park leave to file its pleading but maintained the

priority of Queen City's mortgage over Hyde Park's mechanics lien. Hyde Park appealed from

this subsequent order.

The issue before the Ohio Supreme Court was whether Hyde Park's appeal from the

subsequent order was proper. The resolution of this issue depended on whether the earlier

judgment was final and appealable. The Court noted that the issue was one of first impression,

as no prior decision had addressed "precisely the type of judgment with which we are here

concerned." Id. at 386. Nevertheless, the Court unequivocally held that "[i]n a mortgage

foreclosure action, a journalized order determining that the mortgage constitutes the first and best
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lien upon the subject real estate is a judgment or final order from which an appeal may be

perfected." Id. at paragraph one of the syllabus. Thus, the Court lacked jurisdiction over Hyde

Park's appeal.

Although not specifically spelled out in the decision, the main issue in Queen City was

whether the earlier judgment had sufficiently determined the action to make it final and

appealable. The issue arose because the earlier judgment contemplated a future sale of the

property in aid of execution, and a confirmation proceeding overseen by the trial court, but Hyde

Park appealed before either of these events had occurred. The statutory right of redemption has

been a mainstay of Ohio foreclosure law since 1853. See Wells Fargo Bank, N.A. v. Young, 2d

Dist. No. 2009 CA 12, 2011-Ohio-122, ¶¶ 21-26 (discussing historical background of equitable

and statutory rights of redemption). Thus, the Queen City Court was well aware of the statutory

iight of redemption and the sale and confirmation process that follows the entry of a foreclosure

judgment. Hyde Park raised, and the Court considered, whether these further proceedings (sale

and subsequent confirmation) made the judgment nonfinal because the judgment did not

determine the action.

The Queen City Court held that the foreclosure judgment did determine the action. The

Court relied on several prior cases finding orders final and appealable even though further order

or action by the trial court was contemplated. The Court cited State ex rel. K-W Ignitron Co. v.

Meals, where the trial court had issued an order that decided the equities of the case in favor of

the plaintiff and granted an injunction, but also ordered an accounting and appointed a receiver to

determine amounts due. Queen City, 170 Ohio St. at 386, 165 N.E.2d 633, quoting State ex rel.

K-W Ignition Co. v. Meals, 93 Ohio St. 391, 113 N.E. 258 (1916). The Meals court held the

order was final and appealable, because "while the further order of the court was necessary to
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carry into effect the right settled by the order, it was merely auxiliary to or in execution of the

order of the court made on the merits of the case...." (Emphasis deleted.) Meals, 93 Ohio St.

391, 395, 113 N.E. 258 (1916). Similarly, Queen City cited Shuster v. North American Mortg.

Loan Co., which involved an action for breach of trust and accounting arising out of the

liquidation of a trust company. The court noted that "a decree, finding the general equities in

favor of a party and ordering an accounting, is a final order from which an appeal may be

perfected, although a further provision is included to carry into effect the rights settled." Queen

City, 170 Ohio St. at 387, 165 N.E.2d 633, quoting Shuster v. North American Morig. Loan Co.,

139 Ohio St. 315, 329-30, 40 N.E.2d 130 (1942). Queen City also cited a case of "similar

philosophy" which held that a self-described "temporary order" of the Probate Court was

nonetheless final where it determined liability for and the amount of succession taxes even

though actual liability for the taxes was "subject to future contingencies." Id. at 387, citing In re

Estate of Friedman, 154 Ohio St. 1, 93 N. E.2d 273 (1950).

Based on "the clear authority" of these cases, the Queen City Court concluded "without

hesitation" that "the judgment of the Court of Common Pleas in this mortgage foreclosure action

determining that the mortgage constituted the first and best lien upon the subject real estate was

an order from which an appeal could have been perfected." Id. at 387. The Court's conclusion in

Queen City that a foreclosure judgment is a final and appealable order necessarily recognized

that a sale still had to occur and the trial court still had to confirm it in order to preserve the

statutory right of redemption. The fact that additional orders of the trial court might be necessary

to carry out the judgment did not affect its finality, as long as the additional orders were auxiliary

to or in execution of court's original order.

11
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Queen City remains the seminal decision on the finality and appealability of foreclosure

judgments, and has been followed faithfully for over 50 years. Thus, a judgment in a foreclosure

action that enters a money judgment against the borrowers, declares the priority of the liens, and

orders a foreclosure sale to occur in the future, is a final appealable order. See Oberlin Sav. Bank

Co. v. Fairchild, 175 Ohio St. 311, 312, 194 N.E.2d 580 (1963) (following Queen City and

holding the entry "ordering a foreclosure sale and finding the amounts due the various claimants

is [a] final order"); Third Nat'l Bank v. Speakman, 18 Ohio St. 3d 119, 120, 480 N.E.2d 411

(1985) (same). A recent decision from the Fourth District addressing a judgment of foreclosure

summed up Ohio law on this point: "The judgment appealed here clearly contemplated further

proceedings, including a sale of the secured premises and distribution of proceeds. Although

such actions seem counterintuitive to the notion of finality, Ohio law has always held that a

judgment ordering sale of mortgaged land is a final appealable order in a foreclosure case."

Century Nat'1 Bank v. Hines, 4th Dist. No. 11CA28, 2012-Ohio-4041, ¶¶ 4-5, fn.1, citing

Speakman, 18 Ohio St.3d 119, 120, 480 N.E.2d 411(1985); Oberlin, 175 Ohio St. 311, 312, 194

N.E.2d 580 (1963); Queen City, 170 Ohio St. 383, 165 N.E.2d 633 (1960). The judgment entry

below was thus final and appealable.

b. The Majority of the Courts of Appeal Agree That a Judgment
Decree In Foreclosure Is Final. Without Itemizing Amounts
Advanced for Property Inspections, Appraisals, Protection and
Maintenance

Until the Fifth District decision below, every Ohio Court of Appeals that has addressed

the issue has held that a judgment decree in foreclosure constitutes a final appealable order, even

where amounts advanced for taxes, insurance prcmiums, property inspections, appraisal, and

property preservation and maintenance are not itemized. For example, in LaSalle Bank N.A. v.

Smith, 7th Dist. No. 11 MA 85, 2012-Ohio-4040, the appellants argued the judgment was not
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final because the judgment did not determine all the amounts due and left that determination for

a later date. Id. at ¶ 17. The only sums omitted from the judgment were costs that were not

ascertainable when the judgment was entered, including taxes, insurance and property

preservation. The trial court's statement that it would make a finding as to these amounts at

confirmation did "not render the judgment nonfinal." Id. at ¶ 18. The Seventh District thus held

the judgment decree in foreclosure was final and appealable.

In Wells Fargo Fin. Ohro 1 Mortg. Group v. Lieb, 2d. Dist. No. 23688, 2011-Ohio-1988,

the Second District affirmed as final and appealable a judgment entry that stated the unpaid

principal balance of $331,723.24, along with general "court costs, advances, and other charges as

permitted by law." See Wells Fargo Fin. Ohio 1 Mortg. Group v. Lieb, Montgomery County C.P.

No. 2007CV02175, (09/08/2009) Final Judgment Entry and Foreclosure Decree at 2 (available

through the online docket at http://www.clerk.co.montgomery.oh.us/pro/). In affirming the

judgment entry as a final appealable order, the court cited Speakman, Oberlin, and Queen City

for the general rule that "foreclosure orders that find the amounts due to claimants are final,

appealable orders." (Quotations and citations omitted.) Lieb, 2d. Dist. No. 23688, 2011-Ohio-

1988, ¶ 14; see also GMAC Mortgage, LLC v. Herring, 189 Ohio App.3d 200, 2010-Ohio-3650,

937 N.E.2d 1077 (2d Dist.) (affirming judgment in the amount of $111,114.21, plus non-

itemized interest, late charges, advances, costs, and expenses).

The Eighth District, in Huntington Nat'l Bank v. Shanker, 8th Dist No. 72707, 1998 Ohio

App. LEXIS 2287 (May 21, 1998), likewise affirmed as final and appealable a judgment entry

that specified the unpaid principal owed, determined the priority of the mortgage, and found that

"Huntington could advance funds for the payment of real estate taxes, hazard insurance

premiums or for protection of the subject property, the total a.mount which would be
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ascertainable at the time of the sheriff's sale." Id. at * * 1-2. See also Parkview Fed. Sav. Bank v.

Grimm, 8th Dist. No. 93899, 2010-Ohio-5005, ¶ 60 (judgment was "clearly ascertainable and not

vague when it stated the principal amount due, the applicable interest rate, and the exact date

from which the interest was to be calculated").

ln BAC Home Loans Servicing, L.P. v. Ferguson, 10th Dist. No. 12AP-350, 2012-Ohio-

5670, ¶ 10, the Tenth District held that a judgment decree in foreclosure was not subject to

reconsideration because it constituted a final appealable order. The judgment entry at issue

determined the lien priority, identified the unpaid principal balance owed, and awarded "advance

sums for taxes, insurance, and property protection....[but] makes no finding as to the amounts

of the advances and continues same until the confirmation of the sale." BAC Home Loans

Servicing, L.P. v. Ferguson, Franklin County C.P. No. 10CV002897, (03/20/2012) Judgment

Entry at 3 (available through the online docket at http://fcdcfcjs.co.franklin.oh.us/Case

InformationOnline/); see also Whipps v. Ryan, 10th Dist. Nos. 07AP-231 and 07AP-232, 2008-

Ohio-1216, ¶ 19 (affirming a judgment decree in foreclosure as final and appealable because "it

resolve[d] all issues involved in the foreclosure, such as the liens that must be marshaled, the

priority of those liens, and the amounts due the claimants," even though it also awarded "interest

and any sums advanced," which were not itemized. Id. at ¶¶ 15, 19.

The Twelfth District, in First Horizon Home Loans v. Sims, 12th Dist. No. CA2009-08-

117, 2010-Ohio-847, ¶ 25, affirmed as final and appealable a judgment decree in foreclosure that

"did not include amounts for the additional allowances for late fees, advances made on

appellants' behalf, or costs and expenses incurred for the enforcement of the note and mortgage."

Id. at ¶ 25; see also Wash. Mut. Bank, FA v. Wallace, 194 Ohio App. 3d 549, 2011-Ohio-4174,

957 N.E.2d 92,^ 3 (12th Dist.), rev'd on other grounds, Wash. Mut. Bank, F.A. v. Wallace, 134
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Ohio St. 3d 359, 2012-Ohio-5495; 982 N.E.2d 691 (2012) (affirming as final order judgment

entered in the amount of "$60,114.11, plus interest of 9.5 per cent per annum from March, 2008,

`together with advances for taxes, insurance, and otherwise expended [sic], plus costs"'); Third

Fed. S&L Ass'n of Cleveland v. Farno, 12th Dist. No. CA2012-04-028, 2012-Ohio-5245, ¶ 14

(citing Wallace, stating judgment not vague, and noting the Defendant "acknowledged that this

court had previously found no problems with such j udgment entries because those sums

advanced are continuously accruing through the date of the sheriffls sale").

These decisions are all consistent with Queen City and its progeny. They recognize the

long and uniform history of Ohio courts holding that judgment decrees in foreclosure are final

appealable orders, despite not listing out all costs, fees, and advances that may occur until the

court later confirms the sheriffls sale. This Court should declare that the approach taken by the

majority of appellate districts is the law in Ohio.

B. Requiring Itemization of Advances For Property Inspections, Appraisals,
Preservation and Maintenance Is Unwarranted and Unworkable

1. The Redemption Amount is Easily Ascertainable And the Right to
Redeem Is Not Jeopardized If Certain Property-Related Expenses Are
Not Itemized the Judgment Decree

The Fifth District's decision appears to be driven in part by a concern about the

mortgagor's statutory right to redeem. The Fifth District held that "[i]n order to exercise their

right of redemption, appellants must know the amount of money they must produce," and that

"[n]othing in the record gives appellants or this court notice of the amount." CitiMortgage, Inc.

v. Roznowski, 5th Dist. No. 2012-CA-93, 2012-Ohio-4901, ¶ 9; Appx. A-056. But the Fifth

District's approach is a solution in search of a problem, and the price of this unnecessary

"protection" is a foreclosure procedure that is unwarranted and unworkable.
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First, the Eighth and Twelfth Districts have expressly rejected the proposition that not

itemizing amounts advanced in the judgment decree in mortgage foreclosure impairs a

borrower's right to redemption. In Shanker, the Eighth District rejected the argument that the

redemption amount could not be determined, holding that "the entire record demonstrates that

the sum as entered in the decree and judgment was valid and clearly ascertainable" because the

decision and decree "contained the principal balance due, along with the applicable interest,

interest rate, and the exact date from which the interest was to begin. The potential additional

allowances given ... to protect [the mortgagee's] interest in the subject property, are easily

discoverable by appellants." Shanker, 8th Dist No. 72707, 1998 Ohio App. LEXIS 2287, *5. The

Twelfth District in Wallace rejected a similar argument by the borrower that the judgment was

"void for vagueness" because the "`advances for taxes, insurance, and otherwise"' were not

itemized and her right of redemption was impaired. Wallace, 194 Ohio App. 3d 549, 2011-Ohio-

4174; 957 N.E.2d 92, ¶¶ 45, 48-49.

The Fifth District acknowledged that prior Ohio cases have held that judgments do not

need to state a definite amount required for redemption as long as the rederimption value is

"ascertainable through normal diligence." Roznowski, 5th Dist. No. 2012-CA-93, 2012-Ohio-

4901, ¶ 7; Appx. A-054-055. In addition, the Fifth District acknowledged that other Ohio courts

have held that requiring the mortgagee to specify the total amount due for additional charges is

impractical because some of those charges continue to accrue through the date of the sheriff's

sale. Id. Nevertheless, the Fifth District, concluded that the computation of the dollar amount

for the expenses of property inspection, appraisal, protection and maintenance are not easily

ascertainable.
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The redemption amount is ascertainable through normal diligence. The way to ascertain

the amount required to redeem, i.e. the amount of the judgment, is simple and straightforward:

ask the mortgagee. The redemption amount is constantly changing, due mainly to the accrual of

interest. The amount may also change due to the costs of insurance, inspections, appraisals,

property protection and maintenance, as these costs are routinely incurred after the judgment

decree in foreclosure. Whether they accrue or not, however, the mortgagee knows what the

amount is at any given time, and the amount is easily ascertainable by,simply asking the

mortgagee.

Moreover, the costs incurred for property-related inspections, appraisals, protection and

maintenance are akin to court costs. This Court has held that "failing to specify the amount of

costs assessed in a sentencing entry does not defeat the finality of the sentencing entry as to

costs." State v. Threatt, 108 Ohio St. 3d 277, 2006-Ohio-905, 843 N.E.2d 164, ¶ 21 (2006). In

Threatt, the Court noted that a trial court's authority to tax costs to a convicted criminal

,
defendant derived from statute, so "the only issue to be resolved is the calculation of those costs

and creation of the bill." Id. Since calculating the bill is merely a ministerial task, no further

judicial action is required; the clerk simply supplies the amount of costs that the defendant must

pay.

The property inspection, appraisal, protection and maintenance costs are no different.

These costs are recoverable by agreement of the parties in the mortgage itself. The only issue is

their amount, and they are simply calculated by the mortgagee, based on its records, and added to

the distribution amounts at confirmation. This process is precisely like the calculation of taxes,

court costs, and insurance premiums, which the Fifth District concedes are ministerial and

mechanical, and ascertainable through normal diligence. Roznowski, 5th Dist. No. 2012-CA-93,
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2012-Ohio-4901; ¶ 9; Appx. A-055-056. The Fifth District fails to articulate a viable distinction

between the calculation of taxes (maintained by the appropriate county agency), court costs

(maintained by the clerk), and insurance premiums (maintained by the mortgagee), which the

Fifth District agrees are mechanical, ministerial, and easily ascertainable, and property

inspection, appraisal, protection and maintenance costs (also maintained by the mortgagee),

which the Fifth District says are not.

Even if the Fifth District approach is adopted, and the amounts advanced at the time the

judgment decree is entered must be included in the actual foreclosure judgment, a borrower

would still have to contact the mortgagee to find out whether any additional advances had been

made and what the current redemption amount was. As the court in Sims noted, these amounts

presumably would be stated in an affidavit supporting summary judgment, and would likely be

out of date by the time the court entered the judgment. See Sims, 12th Dist. No. CA2009-08-117,

2010-Ohio-847, ¶ 25. This in itself demonstrates the unworkable nature of the Fifth District's

decision. This Court should hold that a borrower's right to redemption is still preserved even

when amounts advanced for inspections, appraisals, property protection and maintenance are not

itemized in the judgment decree in mortgage foreclosure.

The cases cited by the Fifth District do not compel a different result. The Fifth District's

main authority is a block quote from CitiMortgage, Inc. v. Arnold, 9th Dist. No. 25186, 2011-

Ohio-1350, ¶ 7. Arnold involved ajudgment that was not final because it determined only

liability, and not damages. In Arnold, there were two mortgagees, and the judgment decided the

priority of the liens but stated the judgment amount for the lower priority lien only. Id. at ¶ 8.

The judgment thus did not determine the amounts due to all claimants, and deciding the principal

amount due was more than a ministerial task, so the judgment was not final. Id. at ¶ 9. Notably,
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the Arnold court did not question the language in the trial court's judgment entry awarding, in

addition to the stated amount of unpaid principal, "advances for taxes, insurance, and amounts

otherwise expended, plus costs." See CitiMortgage, Inc. v. Arnold, Summit County C.P. No. CV-

2006-05-2785, (12/14/2009) Judgment Entry at 8 (available through the online docket at

http://www.epclerk.co.summit.oh. us/SelectDivision.asp).

Arnold in turn cited Walburn v. Dunlap, 121 Ohio St. 3d 373, 2009-Ohio-1221, 904

N.E.2d 863 (2009), and State ex rel. White v. Cuyahoga Metro. Hous. Auth., 79 Ohio St. 3d 543,

1997-Ohio-366, 684 N.E.2d 72 545 (1997). But these cases also concerned judgments that only

decided liability and omitted damages amounts altogether. In Walburn, this Court held that "an

order that declares that an insured is entitled to coverage but does not address damages is not a

final order as defined in R.C. 2505.02(B)(2)." Walburn at ¶ 4. Likewise, in White, the judgment

held an employer liable for prior service vacation credit to its employees, but "did not specify an

amount of damages." Id. at 545. This Court further held that more than a "ministerial task"

remained to determine the damages, because the judgment entry itself "envision[ed] the

possibility of disputes concerning alleged class members"individual claims by providing a

dispute resolution procedure and appointing a commissioner," and the court had "not yet

considered evidence regarding [the employer's] vacation policies." White at 546. The Court was

concerned that additional judicial decision making was still required.

No similar judicial determinations are necessary after entry of a foreclosure judgment. In

fact, as White recognized, and the Fifth District acknowledged, when any remaining tasks are

"ministerial" or "mechanical," such as executing a judgment or assessing.costs, a judgment that

otherwise affects substantial rights is final. In While, this Court cited some examples of

permissible "ministerial tasks" that do not make an order nonfinal. The Court cited Pledger v.
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Bosnick, 306 Ark. 45, 811 S.W.2d 286 (Ark. 1991), where the court held the calculation of

attorney's fees after judgment did not make the order nonfinal; and Parks v. Pavkovic, 753 F.2d

1397 (7th Cir. 1985), where all that remained to be done to compute damages was for the

members of the class to submit receipts or other evidence showing what they had paid or still

owed to the defendants. See White, 79 Ohio St. 3d at 546, 684 N.E.2d 72. The calculation of the

amounts advanced for inspections, appraisals, property protection and maintenance are classic

"mechanical" and "ministerial" tasks akin to calculating attorney fees or adding up receipts. No

judicial fact-finding or exercise of judicial discretion is necessary.

2. The Fifth District Decision Rests On The Incorrect Factual
Assumption That Costs For Inspections, Appraisals, Property
Protection and Maintenance Do Not Change

The approach taken by the Fifth District also rests in part on an incorrect factual

assumption: that inspections, appraisals, property protection and maintenance costs "are not

accruing continuously until the sheriff's sale," so are capable of being specified in the judgment,

and may not occur at all. See Roznowski, 5th Dist. No. 2012-CA-93, 2012-Ohio-4901, ¶ 10;

Appx. A-056. In fact, they are, and other courts recognize this fact.

The Eighth District in Shanker explained that "[i]t is impossible to state the exact amount

of redemption due to the fact that the amount is constantly evolving and changing over time."

Shanker, 8th Dist No. 72707, 1998 Ohio App. LEXIS 2287, *6. The court pointed out that

"[w]ith each passing day the value increases because of the applicable interest rate and other

charges that may accrue as the result of the mortgage default." Id. ; see also Parkview Fed. Sav.

Bank v. Grimm, 8th Dist. No. 93899, 2010-Ohio-5005, ¶60 (noting "[t]rial courts are not

required to state the exact amount due because that amount is constantly changing as interest

accrues"); First Horizon Home Loans v. Sims, 12th Dist. No. CA2009-08-1 i 7, 2010-Ohio-847, ¶
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25 (recognizing "these amounts are continuously accruing through the date of the sheriffs sale,"

and "it would be impractical to require appellee to state with specificity the total amount due").

The Seventh District in LaSalle Bank N.A. held "certain fees are not ascertainable at the time of

the judgment entry," including taxes and "advances for taxes, insurance and property protection,"

because "the court cannot compute those figures because their final amount is dependent on how

quickly the property sells." LaSalle Bank N.A., 7th Dist. No. 11 MA 85, 2012-Ohio-4040, ¶ 18.

Unlike the Fifth District, these courts recognize that the condition of each property

subject to a foreclosure judgment varies and the sale process can differ depending on the county

in which each property is located. For example, property inspections often continue after a

judgment is entered, because the main purpose of an inspection is to determine whether the,

property is vacant, and property often becomes vacant after a court enters a decree in foreclosure.

Vacancy in turn dictates whether property protection and maintenance is required to address

conditions that might affect the value of the property, and to deter vandalism, as do location,

time of year, and other factors. The fact that these circumstances may change is precisely why

they cannot be determined in a specified amount for inclusion in the judgment. As noted, a

myriad of factors affects the need for and amount of these costs, including the location of the

property, the condition of the property, the actions of the borrowers, how long it takes for the

property to be set for sale and sold (which varies in each county), whether the borrowers remain

in the property after the judgment decree is entered, and whether any damage to the property

occurred between the judgment decree being entered and the sale.

The present case before this Court is a good example. The case has been pending for five

years. The affidavit supporting the summary judgment motion was submitted on January 10,

2011. The trial court did not rule on that motion until more than three months later, on April 20,
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2011. The initial judgment entered by the trial court was appealed. On remand, the trial court

entered the operative judgment decree in foreclosure on February 1, 2012, which is now on

appeal. The property has still not been sold. The circumstances of this case show the type of

significant delays that can occur between entry of judgment and confirmation of sale. The

precise amounts for property-related advances can change. Any specific amount that had been

included in the supporting affidavit, and either of the two foreclosure judgments entered in this

case, are long since outdated. Requiring specific itemization of all advances in the judgment

decree would only add unnecessary steps, fraught with inaccuracies, since the correct amounts

are constantly changing and would need to be continually updated and restated.

3. The Fifth District Decision Will Increase Litigation and Not Promote
Judicial Economy

The Fifth District seemed to suggest that concluding that a judgment decree in

foreclosure that does not itemize property inspections, appraisals, protection and maintenance

costs is a final appealable order might create the opportunity for multiple appeals. The Fifth

District noted that a borrower might dispute "the necessity, frequency, andlor reasonableness of

the expenses" of the property-related costs, and this might lead to "a second appeal before the

sale." See Roznowski, 5th Dist. No. 2012-CA-93, 2012-Ohio-4901, 110; Appx. A-056. The

Fifth District approach exaccrbates this potential problem, however, and creates the unintended

consequence of judgment decrees in foreclosure that are either never final or continually

appealable.

First, declaring the standard judgment decree in foreclosure used across Ohio to be

nonfinal creates a self-perpetuating "catch-22" scenario. As the LaSalle Bank N.A. court noted,

"[t]o find that the judgment entry is non-final because it does not compute future costs would

mean that no judgment of foreclosure and sale would ever be final." LaSalle Bank N.A., 7th Dist.
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No. 11 MA 85, 2012-Ohio-4040, 121; Appx. A-023. Obviously, this approach flies in the face of

the desire to resolve disputes in a timely and eff^cient matter.

Second, the approach proposed by the Fifth District opens the door to frivolous appeals

by borrowers merely seeking to delay the foreclosure process. Borrowers could appeal the initial

judgment decree in foreclosure containing the initial calculation of the property-related costs.

Upon remand, when the costs are updated, the borrowers could appeal the new judgment decree

in foreclosure containing the revised calculation of the property-related costs incurred since the

first appeal. The Fifth District contemplated that upon remand, if there was "delay occasioned

by further appeal," the court could award "subsequent damages," but presumably this damages

award would also be appealable. Roznowski, 5th Dist. No. 2012-CA-93, 2012-Ohio-4901, T 10;

Appx. A-056. A clever borrower could repeatedly appeal the "necessity, frequency, andlor

reasonableness" of the calculation of these advances, and any "subsequent damages," in an effort

to remain living in the house, thwart the issuance of final judgment, and indefinitely delay the

foreclosure sale. Creating the opportunity for such repeated appeals does not promote judicial

economy.

Third, the Fifth District also subjects existing foreclosure judgments using previously

standard language to collateral attack under Rule 60(B). This could also increase litigation and

costs associated with obtaining foreclosure in cases where courts have already concluded the

borrowers are in default under the terms of the Note and Mortgage, and foreclosure is the

appropriate remedy.

Trial judges should not be required to predict the future, and to itemize costs in the

foreclosure decree that are out of date and incorrect the moment they are journalized. The irony

of the approach proposed by the Fifth District is that it adopts a procedure where judgment
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decrees in foreclosure can only be considered final orders if they specifically itemize amounts

that are indisputably non-final. The overwhelming majority of Ohio appellate courts have

rejected this approach. This Court should reaffirm Queen City and likewise reject this

impractical approach.

II. _.CitiMortgage, Inc.'s Proposition of Law No. II -- A Mortgagor May Contest The

Amounts Expended by a Mortgagee For Inspections, Appraisals, Property

Protection and Maintenance as Part of The Proceedings to Confirm The

Foreclosure Sale, and Appeal Any Adverse Ruling in an Appeal of The Order of

Confirmation.

The Fifth District's holding that costs for inspections, appraisals, property protection, and

maintenance must be itemized in the judgment decree in foreclosure appears to have also been

based in part on the concern that borrowers would be subject to imposition of these costs without

being able to challenge them as part of the proceedings to confirm the foreclosure sale or on

appeal from the confirmation of sale. This conclusion is not supported by Ohio law, and this

Court should not endorse this incorrect view of the confirmation process.

A. Ohio Law Permits a Borrower to Appeal The Order of Confirmation, and
Does not Prohibit This Appeal From Including The Amounts Advanced For
Inspections, Appraisals, Property Protection and Maintenance

Ohio courts have consistently held that there are two final appealable orders in a

foreclosure proceeding: "The first is the order of foreclosure and sale. The second is the

confirmation of the sale." LaSalle Bank 1V.A., 7th Dist. No. 11 MA 85, 2012-Ohio-4040 at ¶ 20,

citing Emerson Tool, L.L.C. v. Emerson Family Ltd. Pship, 9th Dist. No. 24673, 2009-Ohio-

6617, ¶ 13; Citifinancial, Inc. v. Haller-Lynch, 9th Dist. No. 06CA008893, 2006-Ohio-6908, ¶ 5-

6; Bankers Trust Co. ofCalifornia, N.A. v. Tutin, 9th Dist. No. 24329, 2009-Ohio-1333, ¶ 14;

Triple F. Invests., Inc. v. Pacific Fin. Servs., Inc., 11 th Dist. No. 2000-P-0090, 2001 Ohio App.

LEXIS 2484, 2001 WL 589343 (June 1, 2001). See also Lieb, 2d. Dist. No. 23688, 2011 -Ohio-
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1988, $14 ("orders confirming a sale and foreclosure orders that find the amounts due to

claimants are final, appealable orders"), citing Speakman, 18 Ohio St. 3d 119, 120, 480 N.E.2d

411 (1985); Queen City, 170 Ohio St. 383, 165 N.E.2d 633 (1960); Oberlin, 175 Ohio St. 311,

312, 194 N.E.2d 580 (1963). Thus, it is well established that the order confirming the

foreclosure sale may be appealed.

The procedure for execution against property, including the sale of lands, is governed

generally by Chapter 2329 of the Ohio Revised Code. The confirmation of the sale of lands,

pursuant to foreclosure sales, is governed by Ohio Revised Code Section 2329.31. Section

2329.31 provides in relevant part that if the court "finds that the sale was made, in all respects, in

conformity with sections 2329.01 to 2329.61 of the Revised Code," the court shall confirm the

sale. R.C. 2329.31. The statute provides that the court's involvement in the confirmation of the

sale includes a careful examination of the sale proceedings, including review of the entries on the

execution docket of the "amount of the judgment" and "the costs due each person." R.C.

2329.59. This judicial review would include the itemization of costs advanced for inspections,

appraisals, property protection and maintenance.

Moreover, R.C. 2329.31 expressly states: "Nothing in this section prevents the court of

common pleas from staying the confirmation of the sale to permit a property owner time to

redeem the property orfor any other reason that it determines is appropriate." (Emphasis added.)

R.C. 2329.31. "Any other reason" would include a dispute over the "the necessity, frequency,

and/or reasonableness of the expenses." This Court has recognized the trial court's broad

discretion to confirm a sale, even before the General Assembly expressly added it to section

2329.31 in 2008, stating, "While the statute speaks in mandatory terms, it has long been

recognized that the trial court has discretion to grant or deny confirmation: `Whether a judicial
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sale should be confirmed or set aside is within the sound discretion of the trial court."' Ohio Sav.

Bank v. Ambrose, 56 Ohio St. 3d 53, 55, 563 N.E.2d 1388 (1990), quoting Michigan Mortgage

Corp. v. Oakley, 68 Ohio App. 2d 83, 426 N.E. 2d 1195, at paragraph two of the syllabus (12th

Dist. 1980).

Thus, as the Seventh District correctly observed, "if the advances made for taxes,

insurance and property protection are determined at the time of the confirmation of the sale, any

amount in dispute is subject to an appeal of the confirmation of the sale order." LaSalle Bank

N.A., 7th Dist. No. 1 I MA 85, 2012-Ohio-4040 at ¶ 21. There appears to be no Ohio authority

that prohibits a borrower from appealing the amounts advanced after the order of confirmation of

the sale, and the Fifth District does not provide any.

Instead, the Fifth District relied on cases that are unrelated to whether amounts advanced

for inspections, appraisals, property protection and maintenance are subject to appeal at

confirmation. See Roznowski, 5th Dist. No. 2012-CA-93, 2012-Ohio-4901, ¶ 11; Appx. A-056.

In Federal National Mortgage Association v. Day, 158 Ohio App. 3d 349, 2004-Ohio-4514, 815

N.E.2d 730 (2d Dist.), the plaintiff, Federal National Mortgage Association ("Fannie Mae"),

filed a foreclosure action and named Huntington Mortgage as a defendant who may have an

interest in the property. Id. at 351. The judgment decree in foreclosure found that Huntington's

lien was junior to Fannie Mae's. Id. at 351-52. After the sale, Huntington objected to Fannie

Mae's proposed entry confirming the sale an distributing the proceeds, claiming for the first time

its lien was superior to Fannie Mae's lien. Id. at 352. The trial court sustained Huntington's

objections, finding that Huntington's lien was superior, and confirmed the sale. Id. On appeal,

the court found that Huntington could not challenge the determination of its lien priority as part

of the sale confirmation proceedings because the issue was decided in the judgment decree in
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foreclosure, and the proper remedy was appeal of that order or a motion to vacate the judgment

under Rule 60(B). Id at 353. The appellate court explained "the proper time to challenge the

existence and extent of mortgage liens is in the foreclosure action." Id. Day simply reiterated

well-established Ohio law going back to Queen City that a court's determination of lien priority

affects substantial rights and must be immediately appealed. Day did not address advances by a

mortgagee for inspections, appraisals, property protection and maintenance, or other issues

typically addressed at confirmation. Thus, nothing in Day suggests that these amounts cannot be

addressed at confirmation if they are first addressed there.

Similarly, Ohio Sav. Bank v. Ambrose, 56 Ohio St.3d 53, 563 N.E.2d 1388 (1990), does

not prohibit a borrower from challenging amounts advanced at confirmation, or the right to

appeal an adverse ruling in an appeal of the order of confirmation. In Ambrose, the issue was

whether a third-party purchaser at a sheriff's sale had standing to appeal a trial court's order

denying confirmation of the sale where the original mortgagor exercised its right of redemption.

Id. at 54. This Court explained that the primary purpose of confrmation proceedings is the sale,

and reiterated the trial court has discretion regarding confirmation of the sale. Id. at 55. The case

does not hold that the only issues that can be determined at confirmation are whether a sale has

been conducted in accordance with law, such as whether the public notice requirements were

followed and whether the sale price was at least two-thirds of lands appraised value. Nothing in

Ambrose limits the scope of the issues a borrower may appeal in an order of confirmation, or

otherwise prevents the amounts for inspections, appraisals, property protection and maintenance

from being determined and challenged at confirmation, and contested in an appeal from the

order.
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Borrowers certainly have the right to appeal the order of confirmation of the sale, and

nothing prohibits the raising in that appeal of all issues decided in the order for the first time,

including the correctness of amounts advanced and ordered distributed by order of the trial court.

The Fifth District's contrary conclusion is not supported by Ohio law.

B. Allowing a Borrower to Challenge The Amounts Advanced During The
Confirmation Proceeding and to Contest Any Adverse Ruling in an Appeal
of The Confirmation Order Promotes Fairness and Judicial Efficiency.

Allowing a borrower to challenge the amounts advanced at the time they can be most

accurately calculated, and to appeal any adverse ruling, offers a better means to achieve judicial

efficiency and fairness than the impractical approach adopted by the Fifth District. If this Court

adopts a proposition of law that prohibits a borrower from challenging or appealing the amounts

advanced at confirmation, it necessitates the premature itemization of these amounts in the

judgment decree in foreclosure. This proposition opens the door for the "catch-22" problem

described previously. And adopting an approach that forces the mortgagee and the court to

predict and prematurely specify the exact amounts of costs which are subject to change, which

are not known, or which may or may not even occur, opens the door to inaccurate judgments and

unnecessary appeals. Under the approach proposed by the Fifth District, a borrower would be

forced to appeal the inevitably inaccurate itemization of amounts advanced as stated in the

judgment decree, yet be potentially barred from challenging the actual amounts advanced when

they are accurately known at confirmation.

Endorsing a procedure that anticipates the itemization of all advances at confirmation

ensures the amounts will be current and accurate, and allows the borrower to appeal the costs

listed in the confirmation order. These costs include the amounts advanced for taxes, court costs,

and insurance premiums, as well as for inspections, appraisal, and property preservation and
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maintenance. A borrower may wish to contest the amount of these costs and court costs assessed

as well. Whether the amounts advanced are small or large, or minimal in light of the accelerated

unpaid principal balance, the right to challenge them is preserved. Accordingly, this Court

should not arbitrarily limit the scope of appeals from orders confirming sheriff s sales. This

approach adequately protects mortgagors from inaccurate costs and mortgagees from endless

appeals, and promotes judicial economy.

CONCLUSION

For these reasons, this Court should answer "yes" to both certified questions. The Court

should reverse the decision of the Fifth District below, and affirm that ajudgment decree in

foreclosure does not need to itemize amounts advanced for inspections, appraisals, property

protection and maintenance to constitute a final appealable order. Further, this Court should hold

that amounts advanced for inspections, appraisals, property protection and maintenance may be

itemized at confirmation, and a borrower can challenge any disputed amounts as part of the

proceedings to confirm the foreclosure sale, and appeal any adverse ruling in an appeal of the

order of confirmation.
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ViJKOVICH, J.

[*P 1] Defendants-appellan.ts Ronald arad Nancy Smith appeal the decisions of the Mahoning

County Common Pleas Cou'rt that denied their inotion for rdcorisideration and their Civ.R. GO(B}

motion for relief from judgment. The Sriiiths c6ntefid that the ,Tatiuary 12, 2007 judgment ordering

foreclosure and sale of the real ploperty afld residence located at 1625 Crully Top Lane, Ca.nfield

Ohio, in Mahoning County was not a final order, and thus, thp trial court could reconsider its order

of foreelostire. In the alternative, they contend that even if the January 12, 2007 order was a final

appealable order, the trial court erred when it deriied their Civ.R. bQ.(B) motion. They assert that

plaintiff-appellee LaSalle Bank National Association,'As Trustee for Certificate Holders of Bear

Stearns Asset-Backed Securities [**2] LLC AssetBack Certifacates, Series 2004-HE5 (LaSalle)

-comrnitted fraud on the court when it asserted in its complaint that it was a real party in interest,

despite the fact that.accarding tfl tlie Smiths, LaSalle is not the holder of the mortgage. The Smiths

assert that this is a meritorious defense and that the motioli was brought within a reasonable

amount of time.

[*P2] For the reasons expressed more fully below, the decision of the trial court is hereby

afflrmed. The January 12, 2007 order is a#Inal order of foreclosm`c. As such, the motion for re=

consideration is a nullity and.the trial cout't did not abuse its discretion in denying the motion. As to

the Civ.R. 60(B) motion, the action was not timely.

STATEMENT OF THE CASE

[*P3] LaSa11e filed a complaint and an amended complaint in foreclosure against the Smiths

asserting that the Smiths defaulted on their mortgage for the real property and residence located at

1625 Gully Top Lane in Canfield, OJlio, and that LaSalle has the first lien on the property.
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10/13/05 and 10/25/05 Complaints. LaSalle asserted that $525,023.67 plus interest was owed on

the note.

[#P4] From ilie rec^.ord it appears that in October 20:04, when the Smiths were five payments

behind' [* *3] in their mortgage, they executed a forbearance'agreement. The Smiths defaulted on

that agreement and in Apri12005, when they were seven payments behind, and they executed a

second forbearance agreement. They -defaulted ori this agreement too and in October..2005, they

executed their third and final forbearance agreern.er#t. They only made.one payment under that

plan. On May 1, 2006, LaSalle accelerated the loan, called it due and initiated foreclosure pto-

ceedings.

[*P5] After the Smiths answer-ed the complaint, LaSalle moved for suiniizary judgment.

01127106 Motion. The Smiths filed motIons in oppositipn to surnzna7y judgment approximately six

months later. 07/19106 Motions. LaSalle filed a response to the.opposition motions in August

2006. Thereafter, in December 2006, LaSalle filed a detailed account of mortgage.

[*P6] In January 2007, the.trial court granted summary judgment in favor of LaSalle or-

dering foreclosure and the sale of the property, No appeal wM filed from this order.

[*P7] In July 2007, the property was set for sale. However, in Atigust 2007, the case was

stayed due to the Smiths filing barjlcruptcy. Thus; tbe order of sale was withdrawn, The bankruptcy

stay was lifted in October 2007 after the bankruptcy [**4] case was dism.issed.

[*P8] The property was ordered to sale and a notice of sale was issued in May 2008.

However, prior to the 'sale, the Smiths requested another stay because of an action they had

pending in Federal District Court against LaSalle. In that case, the Smiths asserted that LaSa1Ie

violated the Truth in Lending Act, The trial court granted the stay request. 06/20/08 J.E.
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[*P9] In October 2009, the-stay was lifted after'the fedetal case bad been dismissed.

10/19/09 J.E. One week later, the Smiths requested another stay. This request was based,on a

-pending case in the Mahoning County Corriinorx Pleas Court that made claims against -LaSalle that

were. similar in nature to. the claims that were already asserted and dismissed by the federal court.

1012.8/09 Motion. In March 2010, prior to the court ruling on the request, the Smiths as[ced the trial

court to reconsider its October 2009 order lifting the stay. The rriagistrate stayed the ease. 06/23/10

J.F. However, in February 2011 the trial court vacated the magistrate's stay..

[*P] 0J On March 16, 2011, approximately 51 months after-the ihitial foreclosure order, the

Smiths filed a motion for reconsideration of the trial court's January 12, 2007 order. That [**5]

same day they also filed a Civ,R. 60(B) motion for relief froua judgment. Both motions asserted

that LaSalle is not the real party in interest, committed itaud on the court and violated the Pooling

and Servicing Agreerpent (PSA) that governed how the imoi'tgage was to be placed in the Bear

-Stearns Trust. LaSalie filed. motions in opposition to.both of the Srrtiths' motions. 04/15/11 and

04/26/11 Motions. On May 4, 2011, the trial court 6,erruled the motions. It is from that order that

the Smiths appeal.

[*P11] During the pendency of the appeal, the Smith sought a stay of the January 12, 2007.

order. The trial court denied the stay. We granted the stay and ordered a bond in the amount of

$750,000. 06/29/11 J.E. Even though the Srniths did not file the required bond to stay the pro-

ceedings, on July 7, 2011, LaSalle moved to withdraw the order of sale. The trial court granted the

motion and the order of sale was withdrawn. 07/07/11 J.E.

JANUARY 12,2007 JUDGMENT ENTRY

[*P12] The arguments presented in the assignrnents of error are alternatives to each other.

The first assignment of error is premised on the position that the January 12, 2007 order is not a
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final order since a trial court cail otlly reeowider nonfinal [**6] orders. The second assignment of

error is prerilised on the position that the January 12, 2007 order is a fma] order since.Civ.R. 60(B)

only applies to final orders. Thus, before addressing the assignments of error, the initial cluestion

this court must decide is whether the January 12, 2007 Judgment Entry that ordered foreclosure

and sale of the property was a final appeeLlable ord.er,

[*P13] Qur court has previously loolced at the issue of what is needed in a foreclosure

judgment to.render that judgment f-irlal. Second Nat. Bank of Warren v. Walling, 7th Dist. No.

01CA62, 2002-OhIo-3852. We have stated tliat:

[A] judgment entry ordering a foreclosure sale is not fitial and appealable unless it

resolves all of the issues involved iti the foreclosure, including the following; whether

an order of sale is to be issued; what other iiens must be marshaled before distribution

is ordered; the priority of any such lierns; and the atriounts that are due the various

alaiznants.

(Emphasis sic.) Id ¶ 18.

-[#P14] Within the past year we have favorably cited our decision in Walling. P.HHldtge.

Corp. v, Albus, 7th Dist. No. 09M09, 2011-Ohio-3370, ¶ 18. In PHHwe found that the judgment

was not final even thougb the judgment entry [**7] did state the exact amount due on the

promissory note, it included a demand to marshal liens and it did provide that there was a right to

redemption. Id. This was because the judgment entry stated that the final decree of foreclosure is

"to be submitted" at some point in the future, Id. Furthermore, the entry did not include the de-

scription and amount of other liens, the priority of the liens, and how the funds should be distrib-

uted to the various claimants, Id., citing Walling, ¶ 18.
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[*P15] In the case at hand, the January 12, 2007 judgmeint entry that granted sutnmatY

3udgrnsnt in favor of LaSalle acknowledged that defendants McHutchinson LLC and Sky S?ttilt

Successor to Gitizens Bariking Coznpany "disclaimed any right, title claim or interest in the:

premises described herein," The judgment then stated:

The Court finds that there is due the Treasurer of Mahoning County; taxes, accrued

taxe$, assessments and penalties on the premises described herein, as shown on the

Cou^ty Treasurer's tax duplicate, the exact amount being unascertainable at the pre-

sent time, but which amouat will be asaeptainable at the tiriae of sale; whicb are a valid

and subsisting first lien thereon for that amount so owing. on [**8] ttie day of thc

timely transfer of deed.

The Court firids on the evid.erice adduced that there is due Plaintiff on the prom-

-issozy note set forth in the First Count ofttze Complaint, the sum of $525,023.67, pliis

interest thereon at the rate of 8.25% per annum froxn February 1, 2005, plus all late

ch4ges due under the Note and Mortgage, all advances made for the payment of real

estates taxes and assessments and insurance premiums, and all costs and expenses

incurred for the enforcement of the Note and Mortgage, except to the extent the

payment of one or more specific such items is prohibited by Ohi-O law, for which sum

judgment is hereby rendered in favor of Plaintiff against tlie Defendants, Ronald J.

Smith.

***

The Court finds that Plaintiff laas and will from time to time advance sums for

taxes, insurance and property protection. Plaintiff has the first and best lien for these
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the amounts of the advances aad earitinues same until the confirfnation of sale.

**^w

It is therefore ORDERED, ADJ`UDGED AND DECREED that unless the sums

Page 7

found due herein, together with the costs of this action be fu11y paid within [**9]

three (3) days from the date of the efttry of this decree, the equity of redemption and

dower of all defendatits i-n and to said prethises shall bo foreolosed and that an ordet of

sale may be issued to the Mahoning County SheF3ff, directing him to appraise, ad-

vertise in a paper of general circulation within the County and sel! said premises as

upon execution and according to law free and clear of the interest of all parties to this

action.

1/12/07 J.E.

[*P16] The above clearly shows that any other lien holflers have disclaimed their rights.

Thus, here, we do not have.the issue that we had in Wallang where the number, priority and value

of other outstanding liens was not determined. Likewise, the abil-ity to redeem the property is also

set forth.

[*P17.] The Smiths' assertion that this judgment is not final is based on the fact that the

judgment does not, in their opinion, cletermine the amounts due and leaves that determination for a

later date.

['kP 18] The judgment entry clearly indicates that certain fees are not ascertainable at the time

of the judgment entry. For instance, the accrued taxes that will be owing to the Mahoning County

Treasurer at the time of the sale is not ascertainable at the order of foreclosure [*'" 10] because it is
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unclear how long it will take to sel] the property. Likewise, -if i,aSalle advances sums for taxes,

insurance and -property protection, th4t is also riot ascertaiitable at the poiint that foreclosure is

ordered. The court cannot compute those figuros because their final amount is dependent on how

quickly the property sells. However, what is clear froin the judgment is that any money that is

expended by LaSalle for those items constitutes a lien on the property. While the trial court did

state that it is not rnaicing any "fitiding as to the amount of the advances and continues the same

until the confirmation of the sale" that statement should not render the judgment nonfinal.

[*PX9] Our decision in PHH that the foreclosure order was not final was partially based on

the statement in the trial courfs judgment of foreclosuro that a final decree of foreclosure is "to be

submitted" at some.point in the future. PHH Mtge. Corp, v. Albus, 7th Dist. No. 09MO9,

2011-Olii.o-3370, ¶ 18. The statement that the amount of the advances will be deterrnined in the

con.fzrjnation of the sale judgment is not the equivalent to the statel'nent that a final decree of

foreclosure is "to be submrtted" at some point

guishable from PHH.

[^*11] in the.future. Thus, our case is distin-

j*P20] At this point, it is important to recognize that there are two jWdgments that are ap-

pealable in foreclosure actions. Emerson Tool, L.L.C. v. Emerson Family Ltd P'ship, 9th Dist. No.

24673, 2009-Ohio-6617,1 13, citf.ng Citifrnancial, Inc. v. Haller-Lynch, 9th Dist, No.

06CA008893, 2006-Ohiio-6908, ^ 5-6. See, also, Bankers Trvst Co. of California, N.A. v. Tutin,.

9th Dist. No, 24329, 2009-Ohio-I333, 114; Trlple T. Invests., Inc, v. Pacific Fin. SeYVs., Inc., 11th

Dist. No. 2000-P-0090, 2001 Ohio App. LEXIS 2484, 2001 WL 5$9343 (June 1, 2001). The first

is the order of foreclosure and sale. The second is the confirmation of the sale.

[*P21] Thus, if the advances made for taxes, insurance and property protection are deter-

mined at the time of the confirmation of the sale, any amount-in dispute is subject to an appeal of
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ithe confirmation of the sale order. The order of foreciosure clearly indicates that those advances

are the ffirst and best lien for those amounts in addition.to the amounts set forth above. This is

especially the case when the advances are future costs that have not occurred and-potentiallyfimay

not occur. To find that the judgrnent entry is izdnfinal [**12] becatzse.it is does not cornpute fu-

-tun costs would mean that fio jtjdgment of foreclosure and sale would ever be final,

f*P22] Consequently, after considering the entire January 12, 2007 judgment entry we find

that it is a final appealable order.

FIRST ASSIGNMENT OF ERROR

[*P23] "TfiE TRIAL COURT ERRtt) IN-DENYINa THE MOTION la'OR RECON-

SIDER.ATION."

.[*P24] It has been explained multiple times that motions for reconsideration of a final

judgment in the trial court are a nullity. Pitts V. Ohio Dept. of f Transp., 67 Ohio St.2'd 378, 379, 423

N.E.Zd 'I 105 ( 1981). As explained above, the January 12, 2007 order of foreclosure is a final ap-

pealable order. Thus, considering Pttts and ou.r holding regarding the finality of the January 12,

2007 order, this assignnent of error lael;s merit.

SECOND ASSIGNMENT OF ERROR

[*P25) "THE TRIAL COURT ABUSED ITS DISCRETION IN DENYING THE MOTION

FOR RELIEF FROM JUDGMENT."

[*P26] Civ.R. 60(B) states that "[o]n motion and upon sucb terms as are just, the court may

relieve a p-arty or his legal representative from a final judgment, order or proceeding" when certain

factors are met. Civ.R. 60(B) only applies to final orders. Therefore, since we have found that the
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Januarq 12, 2007 order is a final order, Civ.R. 60(B) [* * 13] can be used as means to have that

order vacated.

[*P27] The standard of review used to evaluate the trial court's decision to grant or deny a

Civ.R. 60(B) motion is an abuse of discretioiL State ex rel. Ru.rso v. Deters, 80 Ohio St.3d 152,

153, 1997 Ohio 351, 684 N:F,.2d..1237 (1997). An abuse of discretion connotes conduct which is

uiireasonable, arbitrary, or unoonscionabie, State ex-rel. Edwards v. Toledo City School Dist, Rd

ofF,dn., 72 Ohio St.3d 106, 107., 1995 Ohio 251, 647 N.E.2d 799 (1.995).

[*P28] We have contint.tously explained that Civ.R. 60(B) cannot be used as a substitute for

appeal. John 5olfday Fin. Group, L.L. C. v. Moncreace, 7th Dist. No. 09 JE 11, 2011-Ohio-1471,1

11, .voting Doe v. Trumbull Cty. Children Servs. Bd, 2$ Ohio .St.3d 128, 28 Ohio B. 225, 502

N.E.2d 60.5 (1986). The movant's arguments cannot merely reiterate merit arguments that could

have been raised orr appeal. Manigault v. Ford Motor Co., 13-4 Ohio App.3d 402, 412, 731 N.E.2d

236 (8th Dist. 1999)..

[*P29] In order to prevail on a motion brought under Civ.R. 60(B), the movant must show

that:

[*P30] 11(1) the party has a meritorious defense or claim to present if relief is granted; (2) the

party is entitled to relief under one of the grounds stated iu Civ.R: 60(B)(1) throu.gh (5); [** 14j .

and (3) the motion is made within a reasonable time, afid, where the grounds of relief are Civ.R.

60(B)(1), (2) or (3), not more than one year after the judgment, order or proceeding was entered or

taken." GTE Automatic Elec., Inc, v. Arc Industs-ies, Inc., 47 Ohio St.2d 146, 351 N.E.2d 113

(1976), paragraph two of the syllabus.

[*P311 The grounds for relief under the second GTE element are:
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(1) [M]istake, inadvertenee, surprise or excusable neglect; (2) newly discovered

evidence which by due diligence could not have been discovered in time to move for a

new trial under Rule 59(B); (3) fraud (wb-ether heretofore denominated intrinsic.ar

extrinsic), misrepresentation or other misconduct of an adverse party; (4) the judg-

ment has been satisfied, released or discharged, or a prior judgment upon which it is

based has been reversed or otherwi.se vacated, or it is no longer equita.ble that the

judgrneint should have prospective application; or (5) any other reason justifying relief

from the judgment.

Civ.R. 60(B).

[*P32] Our analysis will begin with the second and third GTE factors, grounds for relief and

timeliness of the Civ.R. 60(B) motion. The Smiths corttend that the catchall provision in Civ.R.

60(B)(5) applies, [* * 15] i.e. an.y .other reason justifying telief froin the judgrnelat. Specifically,

they contend that when counsel for LaSalle filed the complaint asserting LaSaile was the holder of

the note and mortgage, counsel was committing a fraud on the.court beeause counsel knew LaSalle

was not the holder of the note, Therefore, aecording to ihe Smiths Civ,R. 60(B)(5) is applicable

and since the motion for vacation was filed within a reasonable time, it complied with the time-

-liness recluirement.

[*P33] LaSalle disagrees aind asserts that the allegation that LaSalle knew it was not the

holder of the note is riiore akin to (B)(3), "fraud (whether heretofore denominated intrinsic or

extrinsic), misrepresentation or other irmisconduct of an adverse party." Thus, according to LaSalle,

Civ.R, 60(B)`s one year filing requirement is applicable. Since the motion was filed approximately

4 years and 3 months after the foreclosure judgment, it was untimely.
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[*P34] As can be seen by the argurnents, the detertnination of whether the vacation motion

is timely Is partialiy dependent upon what grouind for relief is being claimed, The comments to

Civ-.R, 60(B) clearly indicate that fraud upon the court differs from Rule 60(B)(3), fraud or mis-

representation [** 16] by. an adverse party. Civ.R. 60(B) (staff notes), "Fraud upon the court

might include, for ^xample, the bribing of a juror; not by the adverse party, but by some third

person." Id.

[*P35] The Ohio Stapreme Court has explained that "•fraud on the eourt" occurs when an

officer of the eourt (i.e. an attorney) actively participates in defrauding the eourt. Coulson v.

Coulson,.5 Ohio St. 3d 12, 15, 5 Ohio B. 73, 448 N.E.2d 809 (1983). This type of fraud does not

fali under Civ.R. 60(B)(3), but rather constitutes a ground for relief under Civ.R. 60(B)(5), Id,

r*P36] That said, our sister district has stated that the mere allegation that the party •seeiflng

foreclosure is not the holder of the note is not enough for it to constitute fraud on the court, rather

in that case it merely falls 'under general fraud. U.^: $ankAfatl, Assn. v..Spicey; 3d Dist. No.

9-11-01, 2011-Ohid-3128, ^39, 41-42. However, inthat case, there was not a clear allegation that

counwl for the banlc was involved in the frauc3, Here, the Smiths take the allegation one step farther

than Spicer did; the Smiths contencl that the counsel for LaSalle was involved in the fraud and thus,

it became fraud on the court.

[*P37] Here, the Smiths' allegation invo[ves an officer [**17] of the court and thus, by

mere definition tho ground for relief is fraud on the court. Whether the Smiths can prove such

allegation is a whole separate issue. However, it falls under Civ.R. 60(B)(5) and thus, in order to

meet the tim.eliness requirement, the motion was required to be filed within a reasonable time.

[*P38] Thus, the issue before this court is whether the four year aind three month delay was

reasonable. It has been explained that the determination for Civ.R. 60(B) as to what is a reasonable
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length of time is fact specific. Frafztz v. Martin, 8th Dist. No. 92211, 2009^Ohio-2377, ¶14 (stat-

ing, "from a review of case law regarding theliness of Civ.1t. 60(B) motions, it is clear that each

case must be decided upon its own facts as a delay of four years has been held to be reasonable, and

a delay of four months has been held to be unreasonable").

[*P39] Given the facts of this case; we do tiot find that the length of the delay was reason-

able. Admittedly, the Smiths have pursued multiple taatieal rnaneuvers to stop the foreclosure,

which izicluded constant litigation that stayed the fQreclosure action. However, stays do not pre-

vent a party from filing a motion to vaca,te. While the trial court [* * 181 could not rule on the

mtion-during the stays, the motiori still could have been ^led.

[*P40] Likewise, it also aeknowledged that the Smiths had to obtain the voluminous Pooling

and Servicing Agreement (PSA) and its supplement, the Prospectus Supplement, from the Secu-

rities-and Exchange Commfssion to determine whether LaSalle oomplied with those requirements

in those documehts. The P SA and Prospectus Supplement were obtainable at the time the com-

plaint was filed; the Prospectus Supplement is dated 2004. Thus, the alleged failure to follow the

requirements could have been discovered shortly after filing of the 2005 eomplaint.

[*P41] The Smiths assert that it was not until the November 2010 Federal Congressional

Oversight Panel Report came out that they could fally comprehend the legal consequences of

LaSalle's failure to comply with the terms of the PSA. We disagree with the position that the

failure to campiy with the.terms of the PSA could not be discovered until the congressional report

was issued. The Federal Committee Report is merely a report, it is not law. Therefore, it does not

indicate the legal consequences of the failure to comply with the terms of the PSA. Only through

litigation can [* * 19] the consequences of failing to comply with the terms of the PSA be realized.
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The Srimiiths did not need the committee report to realize legal consequences, but rather needed to

pursue the issue through the courts.

[*P42j Furthermore, the congressierial report does not indicate tltut there is a cleai issue in

the case at hand. The report indicates that rnoftgages rnay not have been properly conveyed to the

trust that claims to own the note ifthe required documentation to transfer the note and mortgage to-

the trust was incomplete. Thus, the trust may not have the ability to enforce the lien through

fareclosure hecause it may nQt be the owner of the note and mortgage. The report shows that for

securitization of the rnortgage there are multiple transfers. It shows the mortgage starting with tkw

originator, who in this case would be Encore, then being transferred to a Securitization Sponsor

and then to a Depositor and then to the Sectititization Trust, which in fhis case would be LaSalle. Ixi

this case the middlemen were jumped and the mortgage was placed directly into the trust. Encore,

the original lender assigned the note and mortgage to "LaSalle Bank National Association, as

Trustee for certificateholders I**20] of Bear Stearns Asset Stacked Securities I LLC Asset

Backed Certificates, Series 2004-HE5", The report does not suggest wh6ther such an action was

right or wrong.

[*P43J Consequently, considering all the above the motion for relief from judgment was not

filed inrithin a reasonable time. Thus, as the third GTE requirement was not met, the trial court did

not abuse its discretion in denying the Civ.R. 60 motion. Rose Chevrolet, Inc., 36 Ohio St.3d at 20,

520 N.E.2d 564 (1988) (stating that the trial court should overrule a Civ.R. 60(B) motion if the

m.ovant fails to meet any one of the foregoing tin-ee requirements). Therefore, this assignment of

error lacks nzeri#,

CONCLUSION
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2012 Ohio 4040, *; 2012 Oliio Ap^. IrEMS 3549,

VP441 The trial court's January 12, 2007 order of foreclosure is a final Itppealable order. The

first assignment of error lacks merit because reconsideratiop of a final trial court order is a nullity.

The second assign^ent of error aiso lacks merit b-ecause the Civ,It. 60(B) mQtion was not m^de .

within a reasonable time. Therefore, the t"rial eoiart's deoisiotis to deny the motion for reconsider-

-ation and Civ.R. 60(B) motion to vacate are hereby affirmed.

Waite, P.J., concurs.

DeGeparo, J., concurs.

APPROVED:

JOSEPH J. VUKOVICH, JUDGE

JUDGMENT [**21] ENTRY

For the reasons stated- ift the Qpiniqti rendered herein, the assignments of error are wi.thout

merit and are overruled. It is the ftna1 judgrnent and order of this Court that the judgment of the,

.Common Pleas CQurt, Mahoning Courity, Ohio, is affumed. Costs taxed against appel(ants,

. . . ^

\
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IN THE COURT OF COMMON PLEAS
STARK COUNTY, OHIO

CITIMORTGAGE, INC.,

PIAINTIFF,

V.

JAMES A. ROZNOWSHI, et al.,

DEFENDANTS.

)
)
)
)
)
)
)
}
)

CASE NO. 2008CV00894

JUDGE HAAS

JUDGMENT ENTRY

This matter came on for consideration upon separate Motions for Summary

Judgment filed by Plaintiff and Third-Party Defendant Quest Title Agency, Inc.

Defendants filed Memorandum in Opposition to both motions. Additionall

Defendants filed a Second Civ. R. 56(F) Motion for AdditionFT,Tm

Discovery and for Leave to File a Cross Motion for Summary Judgm

Upon review, the Court finds Defendants' Motion for AdditioCgnd
C^I^i^T'f C,•^410

Discovery and Motion for Leave to File a Cross Motion for Summ ntco-h8RTS

not well-taken and hereby OVERRULES the same.

Construing the pleadings of the action, the briefs for the motions, and the

supporting documents, most strongly in favor of the non-moving party, the Court finds

that there is no genuine issue of fact to be submitted to the trier of fact and concludes

-t-hat both Plaintiff and Third-Party Defendant are entitled to judgment as a matter of

law.

It is hereby

ORDERED, ADJUDGED and DECREED that Plaintiffs Motion for Summary

Judgment and Third-Party Defendant's Motion for Summary Judgment are

GRANTED; and it is further

ORDERED that Counsel for Plaintiff is to prepare a judgrnent entry consistent

with this Entry, the pleadings and the record within two weeks from the date of this
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entry. This is a final appealable order and there is no just cause for delay. IT IS SO

ORDERED.

G. HAA.S, JUDGE

To: Atty. Robert E. Soles, Jr.
Atty. Peter Traska
Atty. David Wallace
Atty. Erin M. Laurito
Atty. Lee Petersen

9
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IN THE COURT OF APPEALS FOR STARK COUNTY, OHIO

FIFTH APPELLATE DISTRICT

CITIMORTGAGE fNC„ et al.,

Plaintiffs-Appellees

-vs-

JAMES A. ROZNOWSKI, et al.,

Defendants-Appelfants

JUDGMENT ENTRY

CASE NO. 2011CA00124

v

^

c^

^

For the reasons stated in our accompanying Memorandum-Opinion on file, the

appeal of the Stark County Court of Common Pleas is dismissed. Costs assessed to

appellants.

JUDGES
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COURT OF APPEALS
STARK COUNTY, OHIO

FIFTH APPELLATE DfSTRICT

CITIMORTGAGE INC., et al.,

Plaintiffs-Appeflees

-vs-

JAMES A. ROZNOWSKI, et al.,

Defendants-Appella nts

CHARACTER OF PROCEEDING:

JUDGMENT:

DATE OF JUDGMENT ENTRY:

APPEARANCES:

For Plaintiffs-Appeifees

ERIN M. LAURITO
COLLETTE S. CARR
Laurito & Laurito, LLC
35 Commercial Way
Springboro, Ohio 45066

DAVID A. WALLACE
KAREN A. CADIEUX
Carpenter Lipps & Leland, LLP
280 North High Street, Ste. 1300
Columbus, Ohio 43215

j'''. . .. ^.,.._.. _. ......

JUDGES:
William B. Hoffman, P.J.
Sheila G. Farmer, J.
Julie A. Edwards, J.

Case No. 2011CA00124

OPINION

Civil Appeal from Stark County
Court of Common Pleas Case No,
2008CV00894 - r^ II N

Dismissed

t0

^- ^
0

For Defendants-Appellants

PETER D. TRASKA
Elk & Elk Co., Ltd.
6105 Parkland Blvd.
Mayfield Heights, Ohio 44124

1 f
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, Edwards, J

2

{ffl} Defendants-appellants, James and Steffanie Roznowski, appeal from the

Aprii 20, 2011, Judgment Entry of the Stark County Court of Common Pleas granting

summary judgment in favor of plaintiff-appellees CitiMortgage, Inc. and ABN AMRO

Mortgage Group, Inc.

STATEMENT OF THE FACTS AND CASE

{12} On February 19, 2008, appellee CitiMortgage, Inc., (hereinafter

"CitiMortgage") filed a foreclosure action against appellants James and Steffanie

Roznowski, After mediation was unsuccessful, appellants, on July 28, 2008, filed an

answer, counterclaim and Third Party Complaint against Quest Title Agency, Inc. and

appellee ABN AMRO Mortgage Group, Inc. The counterclaim and Third Party Complaint

alleged that appellee CitiMortgage and/or its predecessor, appeliee ABN AMRO

Mortgage Group, lnc, had violated the Ohio Consumer Sales Practices Act. On August

19, 2008, appellee CitiMortgage filed an answer to the counterclaim and Third Party

Complaint and, on August 22, 2008, it filed a Motion for Summary Judgment. As

memorialized in a Judgment Entry filed on December 12, 2008, the motion was

overUed and the case was referred. to the foreclosure mediation program for a second

time.

{¶3} On December 19, 2008, appellee ABN AMRO Mortgage Group, -inc filed

an answer to the counterclaim and Third Party Complaint.

{¶4} After mediation was unsuccessful, the case was returned to the active

docket in December of 2010. A non-jury trial was scheduled for February 10, 2011.
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{15} On January 10, 2011, Quest Title Agency, Inc. filed a Motion for Summary

Judgment. On the same date, appelfees Citimortgage and ABN AMRO Mortgage

Group, Inc filed a Motion for Summary Judgment on the complaint, on appellants'

counterclaim and on the Third Party Complaint. in response, appellants filed a request

asking for a pretrial and for a continuance of the trial scheduled for February 10, 2011.

Appei.fants also asked that the summary judgment motions be held in abeyance. The

trial court, pursuant to a Judgment Entry filed on January 25, 2011, continued the trial

date until February 24, 2011. In a separate Notice filed the same date, the trial court

gave appeilants until January 31, 2011 to respond to the Motions for Summary

Judgment.

{¶6} Appellants, on January 31, 2011, filed a motion, pursuant to Civ.R. 56(F),

for additional time within which to conduct discovery. A telephone conference call was

held on February 24, 2011. Via a Judgment Entry filed on February 25, 2011, the trial

court continued the trial date until May 3, 2011 and gave appellants until March 25,

2011 to file responses to the pending Motions for Summary Judgment.

{T7} Thereafter, on March 22, 2011, appellant filed a second motion, pursuant

to Civ.R. 56(F), for additional time to conduct discovery. Three days later, On March

25, 2011, appeLlants filed a memorandum in opposition to the pending Motions for

Summary Judgment and a cross Motion for Summary Judgment. Appellants had

requested leave from the trial court to file their cross Motion for Summary Judgment.

{18} On April 19, 2011, appellants filed a Notice of Voluntary Dismissal of Third

Party Complaint against Quest Title Agency, Inc. with prejudice.
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{19} Pursuant to a Judgment Entry filed on April 20, 2011, the trial court denied

appellants' motion for additional time within which to conduct discovery and their motion

for leave to file a cross Motion for Summary Judgment. The trial court granted

appellees' Motion for Summary Judgment. The trial court, in its Judgment Entry, stated,

in relevant part, as follows: "Counsel for Plaintiff is to prepare the judgment entry

consistent with this Entry, the pleadings and the record within two weeks from the date

of this entry. This is a final appealable order and there is no just cause for delay."

{¶10} Appellants now raise the following assignments of error on appeal:

{¶11} "I. THE TRIAL COURT ENTERED FINAL JUDGMENT IN A

FORECLOSURE ACTION WITHOUT ANY ENTRY ON THE AMOUNT OWED.

{¶12} "II. THE TRIAL COURT'S ENTRY OF JUDGMENT RESTS ENTIRELY

ON HEARSAY,

{T13} °I'I!. THE TRIAL COURT ERRED BY REFUSING TO ENFORCE THE

FACE TO FACE MEETING REQUIREMENT OF 24 CFR 203.604(B).

{114} "IV. THE TRIAL COURT ABUSED ITS DISCRETION BY NOT

ALLOWING ADEQUATE TIME FOR DISCOVERY."

{¶1a} As a preliminary matter, we must firsf dEtermine whether the o'rder under

review is a-final appealabie order. If an order is not final and appealable, then we have

no jurisdiction to review the matter and must dismiss it. See Gen. Acc. Ins. Co. v. lns:

Co. of N. Am., 44 Ohio St.3d 17, 20, 540 N.E.2d 266, (1989). In the event that the

parties to the appeal do not raise this jurisdictional issue, we may raise it sua sponte.

See Chef Italiano Corrp. v. Kent State Univ., 44 Ohio St.3d 86, 541 N.E.2d 64, (1989),
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syllabus; Whitaker-Merrefl v. Carl M. Geupel Const, Co., 29 Ohio St.2d 184, 186, 280

N,E.2d 922, (1972).

{¶16} An appellate court has jurisdiction to review and affirm, modify, or reverse

judgments or final orders of ihe trial courts within its district, See Section 3(B)(2), Article

IV, Ohio Constitution; see also R.C. § 2505.02 and Fertec, LLC v. BBC & M

Engineering, Inc., 10th Disl. No. 08AP-998, 2009-Ohio-5246, If an order is not final and

appealable, then we have no jurisdiction to review the matter and must dismiss it. See

Gen. Acc. Ins. Co., supra at 20.

{117} To be final and appealable, an order must comply with R.C. 2505.02 and

Civ.R. 54(B), if applicabie, R.C. § 2505.02(B) provides the following in pertinent part:

{1[18} "(B) An order is a final order that may be reviewed, affirmed, modified, or

reversed, with or without retrial, when it is one of the following:

{1119} "(1) An order that affects a substantial right in an action that in effect

determines the action and prevents a judgment;

{120} "(2) An order that affects a substantial right made in a special proceeding

or upon a summary application in an action after judgment."

{121} Civ.R. 54(B) provides:

{122} "When more than one claim for relief is presented in an action whether as

a claim, counterclaim, cross-claim, or third-party claim, and whether arising out of the

same or separate transactions, or when multiple parties are involved, the court may

enter final judgment as to one or more but fewer than all of the claims or parties only

upon an express determination that there is no just reason for delay. ih the absence of a

determination that there is no just reason for delay, any order or other form of decision,
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however designated, which adjudicates fewer than all the claims or the rights and

liabilities of fewer than all the parties, shall not terminate the action as to any of the

claims or parties, and the order or other form of decision is subject to revision at any

time before the entry of judgment adjudicating all the claims and the rights and liabilities

of all the parties."

{123} Therefore, to qualify as final and appealable, the trial court's order must

satisfy the requirements of R.C. § 2505.02, and if the action involves multiple claims

andlor multiple parties and the order does not enter a judgment on all the claims andlor

as to all parties; as is the case here, the order must also satisfy Civ R. 54(B) by

including express language that "there is no just reason for deiay." Intemati. Bhd. of

Electrical Workers, Local Union No. 8 v. Vaughn Indus., L.L.C., 116 Ohio St.3d 335,

2007-Ohio-6439, 879 N.E,2d 187, 17, citing State ex rel. Scruggs v. Sadler, 97 Ohio

St.3d 78, 2002-Ohio-5315, 776 N.E.2d 101, 9 5-7. We note that "the mere incantation

of the required language does not turn an otherwise non-final order into a final

appealable order." Noble v. Colwell, 44 Ohio St.3d 92, 96, 540 N.E.2d 1381, (1989). To

be final and appealable, the judgment entry must also comply with R.C. 2505.02, Id.

24} As noted by the court in CifiMortgage v. Amold, 9t' Dist. No. 25186, 2011-

Ohio-1350, ¶7:

{¶26} "Generally, an order that determines liability but not damages is not a final,

appealable order. Walbum v. Dunlap, 121 Ohio St.3d 373, 2009-Ohio-1221, 904 N.E.2d

863, at ¶ 31. There is an exception to this general rule, however, 'where the

computation of damages is mechanical and unlikely to produce a second appeal

because only a ministerial task similar to assessing costs remains.' State ex rel. White
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v. Cuyahoga Metro. Hous. Auth. (1997), 79 Ohio St.3d 543, 546, 684 N.E.2d 72. Thus,

if 'onfy a ministerial task similar to executing a judgment or assessing costs remains'

and there is a low possibility of disputes concerning the parties' ctaims, the order can be

appealed without waiting for performance of that ministerial lask. Id."

(126) In the case sub judice, we find that the April 20, 2011 Judgment Entry was

not a final appealable order despite inclusion of the Civ.R. 54(B) language. While the

order granted summary judgment to appellees, it did not set forth the dollar amount of

the balance due on the mortgage, and did not reference any documents in the record

that did. See CitiMortgage v. Amold, supra.1 While the April 20, 2011 Judgment Entry

ordered: "Counsel for Plaintiff is to prepare the judgment entry consistent with this Entry,

the pleadings and the record within two weeks from the date of this entry..." no such

entry has been filed.

► ' In such -case, the court held that a summary judgment order in a foreclosure case -that did not set forth
the amount of judgment owed was not final.
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{¶27} Because the judgment appealed from is not a final, appealable order, the

appeal is dismissed.

By: Edwards, J.

Hoffman, P.J. and

Farmer, J. concur

^ - -

JUDGES

JAEId 1107
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IN THE COMMON PLEAS COURT OF STARK COUNTY, OHIO

CITIMORTGAGE, INC. CASE NO. 2008CV00894
.TUDGE HAAS

PlaintifiF,

V.

JAMES A. ROZNOWSKI, Et 21.

^ ` .

^ ::E s >

^^ : •ifs L,}7

^.r tl

JUDGMENT ENTRY SUSTAINTNG
Pi,AINTIFF'S MOTION FOR
SUMMAI.tY JUDGMENT AND
DECREE FOR FORECLOSURE

llefendtwls,

This arause came to be hcard upon the Complaint of the Piaintiff to obtain a judgment

upon the prornissnry noP set forth in Ca.:nt One of said i,omp3aint, to foreclose the lien of the

nnortgage seeining the abiigtrtions of said promis,sory note, upon the Motion for Summary

Judgment of Plaintiff, upon the Answer of Defendants James A. 'Roxnowski and Stcffanic M.

Roznnwski, upon the Answer and Cmss-Claim of Uefendant CitiFinancial, fna,, and upon the

Answer of I]efendant Stark County 'Freasurer.

The Court further llnds that all llefendants are properly before this Court, that Plaintitl's

, Motion for Summnty Judgment is well-taken and hereby sustained and that all of the allegations

nf the PlaintilTs Complaint arc true.

The Court, upon fnrther consideration, Einds that there is due Plaintifff on the promissory

note set forth in the Complaint, the principal sum of $126,849.04, plus interest fro.m August 1,

2007 through October 1, 2007 at the rate of 7.00% per annum in the amount of $1,479.90,

interest from October 1, 2007 through Oc.tober 1, 2008 at a rate of 7.125% in the acnount of

$9,03$.04, interest from October 1, 2008 through October 1, 2009 a.t a rate of 6.125°1o in the

amount of $7,769.52, interest from October 1, 2009 through October 1, 2010 at a rate of 5.125%

in the amount of $6,501.00. togetber with interest at 4.125% per annum from October 1, 2010,

plus wyts of this action, those sums advanced by Plaintifffor costs of evidence oi'title reqerired

to bring this action, for payment of taxes, insurancc prums and expenses inc:urred for
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property iaspectiorzs, appraisal, preservation and maintenance for which amount judgment is

awarded in favor of Plaintiff and agaunst Defendant (s) Jernes A. Roztzowslci and Steffanie M.

Roznowski.

The Court further finds that the mortgage to Plaintiff recorded in Mortgage Record

INSTRUMENT No. 200305060042320, is a good and valid lien and the first and best lien on tbe

rcal estate described in Plaintiffs Complaint, prior to all other liens against same, with ihe

exception of real estate taxes; that thore has heen a failure to perform and keep the agreements,

couditions and covenants recited in said morlgagc and that the condition of defeasance in said

mortgage has becdme broken, said mortgage deed has become absolute and PlaintiJris cntitled to

have said mortgage foreclosed.

llhe Court fiuther firids that the interest as dcscribed in the Answer of Defendant

CitiFinancial, Jnc. is a good -and valid lien upon the prernises as described in Plaintiffs

Cornplaint.

The Court further finds that the lien as set forth in the Answer of Defendant Stark County

Treasurer is a good and valid lien and the first and best lien upon the premises as describod in

PlaintiPPs Coxnpl•abat.

IT IS T Ii'E1;iEFDPE DRDEREB, ADJUDGED, ANl•# I]EC:1?.EE'D the eaui.y of

redemption in said real estate be foreclosed and the Plaintiff shail file with the Clerk of this

Court a Praecipe for Crder of Sale to be iasued to the Sheriff of this County, directing him to

appraise, advertise and sell according to law as upon execution, free from any dower interest of

any Defendants, said real esta.te and pay the proceeds of said sale as herein and bereafter ordered

by this Court. The Court furtber Orders ihat the Sheriff is ordezovicle intiff a copy of

the first ad of the sale publication by United SUAe ma"lr Co ffnds at thcre is no just

reason for delay in entering f nal 3ud,^oncnt.

IT IS SO

LAURI & L URITD, L.L.C.

}?rin M. to 3 1)
Colette S. C (0 7 ^---^
CaCounsal f nti
7550 Paragan Road

r% ,
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Dayton, OH 45459
(937) 743-4878

r 1! {

KATIE W. CHAWLA (Reg. No. 0069688)
Assistant Prosectrtur, Civil DivisiOn
1 I 0 Central Plaza, S. Ste. 510
Canton, OH 44702
Atry for Deft. Stark Coucriy Treasurer

PL ER D. 3'RASKA
I..anderkaven Corporate Center
6105 Parkland Blvd.
iVlaySield, Heights, OH 44124
Attorney for Defendant Jaraes A. Roznowski
And Steflknie M. Roznowski

CERTIFICATE OF SERVICE

The undersigued hereby ce ' es thw a-9c9 -of the foregoing pleading hsAbeen served
iqwn ull parties ar cattnsel For s^1 ies of inferest ^ i case in accordance wit io Rules of

Civil Procedures. Executed this day of ^_.^ ^, 20

& LACJRI'!'O, L.L.C.

M, i.surita (0075531)
tte^ . C^ (0075097)
:1^n i or Plaintiff

CiTTF.TNANCIAL, LVC.
Attn: Kim Lytton
605 Murnn Read
Fort Mill, SC.29715
llefendant -.

llAVTn A WALLACE
KARBN M. CADJEI]X
280 NorthI-3igh Street, Suite 1300
Columbus, OH 43215
Co-Counsel for Plaintiff
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KAEtA DODSON Attorney for'Ihird Part Defendant
wasbington Squac+e Office Park Quest 'f itle Agency, Inc:.
6545 Market Avenue N., Suite 100 North
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IN THE COURT OF APPEALS FOR STARK COUNTY, OHIO

FIFTH APPELLATE DISTRICT

ClTfMORTGAGE, INC.

Plaintiff-Appellee

•vs-

JANiES A. ROZNOWSKI, ET AL

Defendant-Appellant

JUDGMENT ENTRY

CASE NO. 2012-CA-93

For the reasons stated in our accompanying Memorandum-Opinion, the appeal is

dismissed for lack jurisdic#ion, Costs to appeiiees.

f
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COURT OF APPEALS
STARK COUNTY, OH(O

FIFTH APPELLATE DISTRICT

JUDGES:
CfTIMORTGAGE, INC. . Hon. W. Scott Gwin, P.J.

Hon. Wllliam B. Hoffman, J.
Plaintiff-Appellee : Hon. John W, Wise, J.

-v5-

JA#1rCES A. ROZi<lOWSKI, ET AL

Defendant-Appellant

CHARACTER OF PROCEEDING:

JUDGMENT:

DATE OF JUDGMENT ENTRY:

APPEARANCES:

For Plaintiff-Appetlee
ERIN M. LAURITO
-7550 Paragon Road
Dayton, OH 45459

DAVID A. WALLACE
KAREN A. CADIEUX
280 North High.Street, Ste. 1300
Columbus, OH 43215

Case No. 2012-CA-93

OPINION

^ ..

k

Civil appeal from the Stark County Court of
Common Pleas, Case No. 2008CV00894

tt
Dismissecf

ATRUE COPYTESTE:
NikNCY S. REiNBOLD, CLERK

ey .. 1^ ._ ^ . - r --. DeputY..........
Vate •.........r i./.f.•'i5•:^.1N^i

For Defendant-Appellant
PETER D,TRASKA
Box 609306
Cleveland, OH 44109

RYAN HARRELL
Chamberlain Law Flrrn
2765 Lancashire Road
Cleveland Heights, OH 44106

I
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{T1} Deferxlants-appeiiants James and Steffanie Roznowski appeal a judgment

of the Court of Common Pleas of Stark County, Ohio, entered in favor of plaintiff-

appellees CitiMortgage, Inc., the successor by merger to ABN AMRO Mortgage Group,

Inc. For the reasons that follow, we find we have no jurisdiction over the matter.

{12} This case came before us on an earlier appeal, In which we determined

there was no final appealable order. CitiMorfgage Inc v. Roznowski, 5th Dist, No.

2011CA00124, 2012-Ohlo-74, We found the earlier judgment did not set forth (he dollar

amount of the balance due on the morigage and did not reference any documents in the

record that did.

ff3) In response, the trial court entered a judgment on February 1, 2012. The

court set forth the principal sum due plus the interest. In addition, it awarded "costs of

this action, those sums advanced by plaintiff for costs of evidence of title required to

bring this action, for payment of taxes, insurance premiums and expenses incurred for

property inspections, appraisal, preservation and maintenance." The court did not enter

a dollar amount for any of those damages.

{14} Before addressing the merits of any appeal, we must first determine

whether we have jurisdiction over the matter. If the parties to the appeal do not raise

this jurisdictional issue, we may raise it sua sponte. Chef ltafierio Corp, v. Kent Stafe

(Jniversity, 44 Ohio St.3d 86, 541 N,E.2d 64, (1989), syilabus by the court, With few

exceptions, the order under review must be a final appealable order. If an order Is not

final and appealable, then we have no jurisdiction to review the matter and must drsmiss,

it. See Genera! Accident Insurance Co. v. Insurance Co. of North America, 44 Ohio
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St.3d 17, 20, 540 N.E.2d 266, (1989). An appellate court has jurisdiction to review and

affirm, modify, or reverse judgments or final orders of the trial courts within Its district.

Ohio Constitution, Article IV, Section 3(B)(2) ; R.C. § 2505.02 .

{¶,} Ohio law recognizes an absolute rlght of redemption that is dual in nature,

arising both from equity and statute. Hausman v. Dayton, 73 Ohio St.3d 671, 676,

199rOhio-277, 653 N.E.2d 1190. In Hausman, the Ohio Supreme Court explained

that the mortgagor's equitable right of redemption is cut off by a decree of forecfosure.

Generally, a common pleas court grants the mortgagor a three-day grace period to

exercise the 'equity of redemption,' which consists of paying the debt, interest and court

costs, to prevent the sale of the property. Id. After the decree of foreclosure has been

entered, a mortgagor retains a statutory right of redemption under R.C. 2329.33 that

may be exercised at any time prior to the confirmation of sale by depositing the "amount

of the judgment" with all costs in the common pleas court.

{16} To redeem the property under R.C. 2329.33, "the mortgagpr-debtor must

deposit the amount of the judgment with all costs specified." Women's Federal5avings

Bank v. Pappadakes 38 Ohio St.3d 143, 527 N.E.2d 792 (1988), paragraph one of the

syllabus. The funds deposited must be available for use and division irnmediately, Id. at

146.

{17) In Huntington National Bank v. Shanker, Cuyahoga App. No. 72707, 1998

WL.269091, (May 21, 1998) , the court stated °!t would be beyond reason to hold a trial

court or magistrate to a standard that insists they state a definite sum of redemption,"

and that "[a]s long as the redemption value of a foreclosed property is ascertainable

through normal diiigence, the value, as stated by a finder of fact, wiif be upheld."
,
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Likewise, courts have held it could be impractical to require the mortgagee to state with

specificity the total amount due for additional charges because some of the damages

would be accruing continuously through the date of the sheriffs sale. First Horizon

Home Loans v. Sims,12th Dist. No. CA2009-08-117, 2010-Ohio-847 125.

{18}. In Roznowski r, we said:

"Generally, an order that determines liability but not damages Is not a final,

appealable order. Walbum v, Uunlap, 121 Ohio St.3d 373, 2009-Ohio-

1221, 904 N.E.2d 863, at ¶ 31. There is an exception to this general ruie,

however, 'where the computation of damages is mechanical and unlikely

to produce a second appeal because only a ministeriai task similar to

assessing costs remains.' Stafe ex rel. White v. Cuyahoga Metro.Housing

Auth. (1997), 79 Ohio 50d 543, 546, 684 N.E.2d 72. Thus, if 'only a

ministerial task similar to executing a judgment or assessing costs

remains' and there is a!ow possibility of disputes concerning the parties'

claims, the order can be appealed without waiting for performance of that

ministerial task. Id.

. Roznowski I at ¶25, citations sic.

{¶9} The valuation of the damages "for costs of evidence of title required to

bring this action, for payment of taxes, insurance premiums" may be mechanical and

ministerial, and ascertainable by normal diligence, and thus the court was not required

to list them in the judgment entry of foreciosure.- However, we find the computation of

the dollar amount for "expenses incurred in property inspections, appi'a_isai, preservation

and maintenance" are not easily ascertainabie. This rnatter has been pending for nearly
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five years, and the accrued expenses appeilee claims could represent a substantial

sum. In order to exercise their right of redemption, appellants must know the amount of

money they must produce. Nothing in the record gives appellants or this court notice of

the amount.

{114}Appeilants may dispute the necessity, frequency, and/or reasonableness of

the expenses, and any challenges to these expenses may be likely to produce a second

appeal before the sale. Further, these damages are not accruing continuousiy, until the

sheriff's safe. The final appraisals will be ordered by the sheriff, and appellee may or

may not be required to expend funds for further inspections or maintenance. If there is

a delay, occasioned, for example, by another appeal, the court can award subsequent

damages.

(l11}Appeliee represented at oral argument all of the above can be challenged

at the confrmation hearing. We do not agree. The proper time to challenge the

existence and the extent of mortgage liens is in the foreclosure action, not upon

confirmation of a judicial sale. National Mortgage Association v. Day, 158 Ohio App. 3d

349, 2004-Ohio-4514, 815 N.E. 2d 730. Confirmation involves only a determination of

whether a sale has been conducted in accord with law, such as whether the public

notice requirements were followed and whether the sale price was at least two-thirds of

lands appiraised value. Ohio Savings Bank v. Ambrose, 66 Ohio St. 3d 53, 55, 563 N.E.

.2d 1318 ( 1990). It is for this reason that only damages whose computation are

"mechanical and ministerial" can be addressed at a hearing on confirmation of the

sheriff's sale.
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{ff12) We find the judgment entry appealed from is not a final appealable order,

and the appeal is dismissed for lack of jurisdiction.

By Gwin, P,J„

Hoffman, J., and

Wise, J., concur

WSG:clw 1010
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Page's Ohio Revised Code Annotated:
Copyright (c) 2013 by Matthew Bender & Company, Inc., a member of the LexisNexis Group.

All rights reserved.

Current through Legislation passed by the 130th Ohio General Assembly
and filed with the Secretary of State through File 6

*** Annotations current through November 9, 2012 ***

TITLE 23. COURTS -- COMMON PLEAS
CHAPTER 2329. EXECUTION AGAINST PROPERTY

DEED

Go to the Ohio Code Archive Directory

ORC14nn.2329.31 (2013)

§ 2329.31. Confinnation and order for deed; stay

(A) Upon the return of any writ of execution for the satisfaction of which lands and tenements have been sold, on
careful examination of the proceedings of the officer making the sale, if the court of common pleas finds that the sale
was made, in all respects, in conformity with sections 2329.01 to 2329.61 of the Revised Code, it shall, within thirty
days of the return of the writ, direct the clerk of the court of common pleas to make an entry on the journal that the court
is satisfied of the legality of such sale and that the attorney who filed the writ of execution make to the purchaser a deed
for the lands and tenements. Nothing in this section prevents the court of conunon pleas from staying the confinnation
of the sale to permit a property owner time to redeem the property or for any other reason that it determines is
appropriate. In those instances, the sale shall be confirmed within thirty days after the termination of any stay of
confirmation.

(B) The officer making the sale shall require the purchaser, including a lienholder, to pay within thirty days of the

confirmation of the sale the balance due on the purchase price of the lands and tenements.

HISTORY:

RS § 5398; S&C 1074; 51 v 57, § 437; GC § 11688; Bureau of Code Revision. Eff 10-1-53; 152 v H 138, § 1, eff.
9-11-08.
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Page's Ohio Revised Code Annotated:
Copyright (c) 2013 by Matthew Bender & Company, Inc., a member of the LexisNexis Group.

All rights reserved.

Current through Legislation passed by the 130th Ohio General Assembfy
and filed with the Secretary of State through File 6

*** Annotations current through November 9, 2012 ***

TITLE 23. COURTS -- COMMON PLEAS
CHAPTER 2329. EXECUTION AGAINST PROPERTY

DOCKET

Go to the Ohio Code Archive Directory

ORC,4nn. 2329.59 (2013)

§ 2329.59. Entries on execution docket

The clerk of the court of common pleas shall enter upon the execution docket the names in full of parties to the cause
in which an execution is issued, the number of the cause on the appearance docket, number of the execution, date of its
issue, amount of the judgment, the costs due each person or officer, the time when the judgment was rendered, and the
date of the return. The return shall be recorded upon the execution docket in full.

HISTORY:

RS § 5423; 75 v 690, § 51; GC § 11718; Bureau of Code Revision. Eff 10-1 -53.

A-061



EXHIBIT J

A-062



Page 1

Page's Ohio Revised Code Annotated:
Copyright (c) 2013 by Matthew Bender & Company, Inc., a member of the LexisNexis Group.

All rights reserved.

Current through Legislation passed by the 130th Ohio General Assembly
and filed with the Secretary of State through File 6

*** Annotations current through November 9, 2012 ***

TITLE 25. COURTS -- APPELLATE
CHAPTER 2505. PROCEDURE ON APPEAL

Go to the Ohio Code Archive Directory

ORCAnn. 2505.02 (2013)

§ 2505.02. Final order

(A) As used in this section:

(1) "Substantial right" means a right that the United States Constitution, the Ohio Constitution, a statute, the
common law, or a rule of procedure entitles a person to enforce or protect.

(2) "Special proceeding" means an action or proceeding that is specially created by statute and that prior to 1853
was not denoted as an action at law or a suit in equity.

(3) "Provisional remedy" means a proceeding ancillary to an action, including, but not limited to, a proceeding for

a preliminary injunction, attachment, discovery of privileged matter, suppression of evidence, a prima-facie showing

pursuant to section 2307.85 or 2307.86 ofthe Revised Code, a prima-facie showing pursuant to section 2307.92 of the

Revised Code, or a finding made pursuant to division (A)(3) of section 2307.93 ofthe Revised Code.

(B) An order is a final order that may be reviewed, affirmed, modified, or reversed, with or without retrial, when it

is one of the following:

(1) An order that affects a substantial right in an action that in effect determines the action and prevents a
judgment;

(2) An order that affects a substantial right made in a special proceeding or upon a summary application in an
action afterjudgment;

(3) An order that vacates or sets aside a judgment or grants a new trial;

(4) An order that grants or denies a provisional remedy and to which both of the following apply:

(a) The order in effect determines the action with respect to the provisional remedy and prevents a judgment in
the action in favor of the appealing party with respect to the provisional remedy.

(b) The appealing party would not be afforded a meaningful or effective remedy by an appeal following final
judgment as to all proceedings, issues, claims, and parties in the action_
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(5) An order that determines that an action may or may not be maintained as a class action;

Page 2

(6) An order determining the constitutionality of any changes to the Revised Code made by Arn. Sub. S.B. 281 of
the 124th general assembly, including the amendment of sections 1751.67, 2117.06, 2305.11, 2305.15, 2305.234,
2317.02, 2317.54, 2323.56, 2711.21, 2711.22, 2711.23, 2711.24, 2743.02, 2743.43, 2919.16, 3923.63, 3923.64,
4705.15, and 5111.018, and the enactment of sections 2305.113, 2323.41, 1323.43, and 2323.55 of the Revised Code or
or any changes made by Sub. S.B. 80 of the 125th general assembly, including the amendment of sections 2125.02,
1305.10,1305.131, 2315.18, 2315.19, and 2315.21 of the Revised Code.

(7) An order in an appropriation proceeding that may be appealed pursuant to division (B)(3) ofsection 163.09 of
the Revised Code.

(C) When a court issues an order that vacates or sets aside a judgment or grants a new trial, the court, upon the
request of either party, shall state in the order the grounds upon which the new trial is granted or the judgment vacated
or set aside.

(D) This section applies to and governs any action, including an appeal, that is pending in any court on July 22,
1998, and all claims filed or actions commenced on or after July 22, 1998, notwithstanding any provision of any prior
statute or rule of law of this state.

HISTORY:

GC § 12223-2; 116 v 104; 117 v 615; 122 v 754; Bureau of Code Revision, 10-1-53; 141 v H 412 (Eff 3-17-87);
147 v H 394. Eff 7-22-98; 150 v H 342, § 1, eff. 9-1-04; 150 v H 292, § 1, eff. 9-2-04; 150 v S 187, § 1, eff. 9-13-04;
150 v H 516, § 1, eff. 12-30-04; 150 v S 80, § 1, eff. 4-7-05; 152 v S 7, § 1, eff. 10-10-07.

A-064


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84
	page 85
	page 86
	page 87
	page 88
	page 89
	page 90
	page 91
	page 92
	page 93
	page 94
	page 95
	page 96
	page 97
	page 98
	page 99
	page 100
	page 101
	page 102

