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State of Ohio.

Appellee,

_,,s_

Caron E. Montgomery,

Appellant.

In The Supreme Court of Ohio

Case No.:

This Is A Capita! Case

On Appeal From The Court Of
Conlmon Pleas of Franklin County

Case No. IOCR-12-7125

Appellant Montgomery's Notice Of Appeal

Appellant Caron E. Montgomery hereby gives notice that he is pursuing his appeal as of

right to obtain relief froin his convictions of aggravated murder and his dcath sentence imposed

on May 24, 2012, in the Franklin County Court of Cornmon Pleas. The Sentencing Opinion was

file-stamped on June 6. 2012.1 See Sentencing Opinion attached. This is a capital case, and the

date of this offense was November 25, 2010. See Sup. Ct. Prac. R. 19.1.

' Appellant filed a Notice of Appeal on July 6, 2012, based on the filing date of the Judgment
Entry because the Sentencing Opinion did not appear on the trial court's docket. Subsecluently,
the June 6, 2012, Sentencing Opinion was located. On July 12, 2012, counsel filed an
Application for Dismissal of the Notice of Appeal as the forty-five day tinie limit did not start
until the filing of the latter of the judgment entry and sentencing opinion. See Sup. Ct. Prac. R.
19.2(A)(1). This Court granted that Application on July 16, 2012.
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Respectfully submitted,

Office of the Ohio Public Defender

6^e", L
Kathryn L. Sa 'dford - 0063985
Assistant State Public Defender
Counsel of Record

Je lo - 0073744
Assistant State Public Defend r

Gregory - 0083933
Assistant State Public Defender

250 East Broad Street, Suite 1400
Columbus, OH 43215
(614) 466-5394
(614) 644-0708 (fax)

Counsel for Appellant

Certificate Of Service

I hereby certify that a true copy of the foregoing Appellant Montgomery's Notice Of

Appeal was forwarded by regular U.S. Mail to Ronald O'Brien, Franklin County Prosecutor, 373

High Strect, 14Ih Floor, Columbus, Ohio 43215, on this 20`h day of July, 2012.

Kathryn L. Sandford 00639 95
Assistant State Public Defender

Counsel for Appellant
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IN •l'lili COUk'l'E9F C:f)MMf3N Pr,EMS

F'I2ANKr.IN COUNTY, OHIO
GEiNERAL T)IVTSTON

^5tstte o1 Ohto,

Platn[11T,

Vs.

Caron E. Montgomery,

Dcftndmnt_

C:aseNo, 1U-CR-7125

11.._..--

^^^ ^.
r- ^^ -

a
^-; rn

-[Tl

O
c.:

Judges Reece, l:I (pr"icling), 'Shetivat-d

sind Shecran

SFNTT:NCTNC O1'1'NION: 1i'1NllINGS OF FACT ANn C.YINCT,U4FONS OF LAW

RE[TARDTNC: IMPOSITION Olt+1'l1E DEATH PENALTY

Gtty L. Reece, IT, J.

1'hc Vranklin Cottnty CJrancl .lut•y retur-ned a1i iiidictlitcixt as to Dctendanl Caron E.

Montgomery ("Defendant"), charging him with one eount crf' Murder (uriclassifed felony), in

violatlou of R.C. 2903.02; four counts crl' AoD -avatecl MLrrder (ttn.classificcl fclonics), vvith ciea[h

pcnalty sl)criiicutionti in eacli cottnt, in violatioii of R.C. 2903.01/2929.04, alici otie count of

Domestic Violcncc (felony, fourth {legree), in violation of R.C. 2919.25. (Fikcl on January 11,

2U11.)

On May 7, 2012, this case camc on lnr trial hefore a ihrcc-judgc panel, pttrsuaut lu

R.C. 2945.06. nn that cI<<te, the tluee judge pa.nel ( the "Yancl") accepted [he Delenc{ant's j)lea of

guilty to eacla count and each specilication in the IIIclictinent. 'llic Court, as rcquircd by

R.C. 2945.06, then ltearcl and con.siderod cviclcncc prescr ► ted by the parlies, and, Wler clue

cleliberation, clctCrntined and fourid []te T?ef-^nclant builty beyond a rcasonable clottbl ufall enunts

artcl specs'fications in the Indictment.
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On May H, 2012, thc Cotirt comnlencetl the Mi(iaation 1'hLrNe czf'tfie case. 1't first acceptecl

in evidei3ce frotn the State of Ohio thc eAhibits that had bcen admittcci in (he cviclzntiary portiotl

ol- (he first PhaSe. The Cnurt (fien hearcl evidence itl mii:ibation tis presented by the Defense,

incEuding.the testimony of seven (7) witnesses, and thc tlrlsworn stalcmcnt ol'the I?efe.*lclctnt. By

agreelnent o(' tlle Parties, (13e cw;e wLLti recestied until May 14, 2012. 011 that clay, tlle C:otut

i
accePtcd into cvidcticc loint lixhibits Onc and '1,'wo. No iiirilxcr cviclcnce wus oITerecl in

tilitiZation 01- in rehu(tai.

Ull May 14, 201 2, and colitinuing ilato May 15, 2012, the Faucl retircd and clc]ihenl(eii nn

the pe-rlafty to be imposed oii the Dc:fendant (rrr his conviction o('aggravated murder in tlle deaths

of Tahlia llendricks and `1'yron I-lendricks. 'f'hc Yancl clctcrmincd, prior to Actually starting the

ch;liherit(i(ins, tha( [he twc ► counts I7f 'cl-nrUv;,ltCd rllCll-L1Cr as !ci each of thr victims (Counts Two

and '!'hrcc regarding 'I'A.hlia l-lcndricks, and Cotlnts Four and la ivc rc-aarclin ; Tyrun HCnclricks)

mergc:cl f'0r seniencing PtuPasesti, cmcl nne aggrrtvating c:ircuinstance in ezelt of tltese coultls -- thc

purposeful killing of two or morc pcrsons by the offcndcr also nlerned liOr Sentcncing PUrPESseti,
^

Tn contiicleration nf' the sentence to. be impotied, therefore, there were a total of four

aggravating circiiirlstances that the thrcc-judge panel corlsidcrcd in (lle weighino prc:ess:

(1) th=jt the aggravated incrrders wei•e pai-t c)f a cotarse of conduet that ilivolvccl the

purposcful killing of two or more pcrsons by the offcndcr (scc R.C. 2929.04(A)(5));

(2) that tlle aggravated rnurelery involved tile kiilinb of a])ersoll under the agc of thiriccn

(here, '1'alilia 1lenclricks), and either the llefendant was the princiPal ol'fencfer { ir, if' nnt the

princillai of-f'encier, c«m«ittecl the oFiense witli Iiripr calculation and dcsign (see R.C. 2929.04

2
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(3) that thc fIc9ravatcd nlurdcrs inv^olvccl thi killittg nl'a person zinr^er [1^r ^rLe (i}'thirteen

(heve, Tyron T1enclricks), itiid either the Defendant was tltc prittcipaJ offcnder or, if not the

principal otl'crtcler, eonitrtitleil [he nFiensc willi prior calculaticm ttttd design (see 1t.C:. 2121.04

(A)(9)); and

(4) that one; of the aagravictecl murders, i.e. tlie merbecl ^ece^nd azid tltirti eounis of the

Tnclictmetit, wus committed for the purpose of cscapi3lg dctcetiort, np}»-cltcnsion, [ri11 or

punislumcnt for another offctisc conitnittccl by lhc De!'enclaMl (tiee R.C. 2929.04(A)(3)).

With regard to the above spccirlcEations, they, along with ihe aggravatcd niurdcrs that

inclUdcd said specifications, wcrc part oi' a plca 01-^uilty en€e'recl by llie nefc;ndant in oPeri rnurt

hefi ►re the Patlel- The Plen of guifty tU niurcler, us ;tn unclassifed fclony, and the pic.1 of gt.tilty to

domcstic violence, as a fclony, ot' the lour[h clcgrco, were also macle hy the T3eFetidw)t, but they

clet n()t contititute, separUtely or togetller, an a.bgr6Ating cireumstancc, and wcre tiot considered

by the Pancl in dc(cnnining ihe l)enttlty for the aggravated trsurders witli specificfttious.

Tbc evidence presented by tlie State of Ohio that was aclniiftcd during [i,e talcing of the

plcas ot Cioilly cnitered by the T)efeUelant, was nctt crtntested (^y the f?e.fendant, t 1'hat evidence

indicates tl,jat on Thursday, November 25, 2010, ihc llefcndant entcre(I into tlie securut (oor

apart[ncrit at 465 Mcaduwcx>d,.Coittmhuti, Pratnlclin C°t>unty, Ohio, and while thea'c inurdercd '1'ia

l~Tenclriclc5, age 31, who was the motlier of 'l'ahlia Hendrieks, age ninc, and Tyron Hendricks,

who w;ts also the two-ycar-old soll ot't.he Def'r:IclWIl. 17etec-tive i")<um Crooin tioted during his

testimcrny that the autopsy repotl of l'ia lleitdt-iclcs ( lsx, 613) rcvealc<i clclcntiive wounds on Till

t
I'fre llc[l nJnrsl ub}cctud, thruuSh cuunita, lt) thc "11€clhnra tif evirtence" t11m wa5 offered by the S;a1e. 1'11is

objeclicpn covcrvd rnotit uf the evicJcncc•, t>n thc Sr+lunat til,rt it wa5 unnece55mry 4recatrse of the gtiilty pica (wItlr the

L)efenti;tnt t7kinw full rzsponsibi[ity fur ltis iulirtns), and prcjtte3icial, herautic in cituoitiel'S opirlion, the orrly t'easort to
ac9ntiit it was to ii}flZttte the panel. llowever, tlle Pallel-zll ol' whortt httvc huJ zibniticanl t,riOr dcath renalty ca.n.
ctpcriCrirr gttvC stsnt Cuosidcratinn Itl the hhrtlngtrrhti, isl[1 11one of the othel' evic3Ctlce wFiS prcftlJicilliy
inflnmrnltory.
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ITeiidricks, consisting of wounds to lter arnls and hrznds. tvls. 1lcndricks, likc lhc Ir.vo children,

hrid liei' thraat cul. Accrrrelinb iti tlle rutliipsy reports (F.x. 52;3, 6F3, 7R), tl7e slitting of'the throats

of the victims causc(l cithcr the carotid arcry andlor the Jugular vezn in cach victim to he

.severed2,.directly causing their deaths. Tht'tie were clearly delzberate acts. I'hat the llefejidal5t

was the perpctrator of tlte offenscs is cviclcnt not only from the 1'act that he wa` Ic,ttrlcl, otherwise

alone, with the tliree victin)S, iti tlie chairneel arxl locked up4ta'rrs rrpar#ment rooln3, but also

bec.ause therc wcrc no signs or cvidcncc of forccd cntry wliatsoc:vcr. A 911 call rcccivcd at 7:02

1.n^. cm Ncrveiiiher 25, 20 10, fi,rmi the cel€ lihrme nf Tia hiendricf;ti rriyo cletsrly inc(icrttecl rtn a(lult

fetnale voice desperntely scrcaming, flrnong other things, "Carorr! Caron!"' In ad(iitior), thc

adnsittecl DNA evidence strongly c:urrnhe3ralecl the Defi?nclant rts the offender.5 Atzd, of cout:se,

the Defendant admittcd the offc-nscs in his pleas of guilty.

The aaorivatecl mttrcler rr!'Tcthlia 3-lendrickti, age nine, was not oi^ly the killing of a chi]d

under the agc of thirtccn, Utit also the killing of a pcrson who, haci she.livecl, cnctlcl well IILrve

testified against the 1)efl;nclant. The agbrttvatiri g circurzlst-l.nce of "eseapirig detec1iolt,

approliension, trial or punishmcnf," as set fortlx in R.C. 2929.04(n)(3), was, tl7eref'ore, ciear]y

establislied lieynncl a reatiryntthle dciuht.. The specification rebarding the nse of the two eltildrer]

tivas atso provcn bcyond a reasonabic doubf, as was the spcclhcat3ori as to the frtnPir5clitl killing

t) t'twcr or more persrtns.

Aficr thc Statc of Ohio restcd, the llcfcndant prescntccl the following in niitigation:

I'irt; lzccralion of Icll wrnirron caroticl errtrry rurd riVhl iritcrnnl jugular vrin (Fx. GH); Tyrron: 3aceraticm nf'the
'ripht jtigUhr vcin, lrirclrca rrrid csupfr;r'-La (frx. 7B); T:rlilia: lutxrdticmn• arf thc icll cnmmrm carotid a7-lery, left
ItrtenlZl ,jllj'rltll' vein and t'ight eofnmon cm-otid irrerv (L;x, 511). All ctulopsics wcrc pcrfurrricd by Dr. Arr, M-D.,
ftrrcnsic r arhiiInDist,

See, e.g. E. 2A-25 (photo of' door chai!i, nrrcur2A-2S (photo: tro forctcl eatry); 2A-35 (photo of blood on
1)efendartr's shoes; sJtoe rItTenD seen iti tJie (11ood).
° L'x, 1 1(CU of ()1 i cafl), whieh aras lslnycd iri upcn t:uLirt-

The ntatlteiztatic,il odds were lisred in the cluirrtillions to onr; of fincling anofher persorr wlfosc DNA inrttcllCd tflc
kiiown s^irrtpEe of the llefcndmt's UNA tJtat was foursd irs tli:; roiovc,nt srrrnpfcs takcr,.

4
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Tljc h<icl;gronnd of the Tlefencl,lnt. Specifically, coultsel for the Defendnltt iutroduced
[he ('elllclwing eviclence:

a. 1'hc llcfcndant was rapccl by oldcr boys -wh4n hc was four (4) ycars olc[.^'
b. 1'he L}efetS dtlnt had a lack of parental supelvision,
c. i'iis (atheT- wati never a J)arl oflu.5 life,

d. He iU7s living with persons, incluelnng his mnther, whel ilhu.tiecl alcohol ancJ clrubs,
c. 1'hc "systcm" basically failcci him anc[ "unlc:tshccl" hin1.
f. '!'he 1)efenderit tried, to a very real extent, to be agood fatlier to his chilclrcn ancl to

tlt]lers. Taniya Mnntgcnery, a t•egis[erecl nurse who tettches nursing at tlle Mt. Cartn.el
Collcgc oC Nursinc, and who is relatccl only [hrtluKh marriuge [o Ehe Nlellclrmt (she
tnara-icd the llcfcndant's cousin), tcstificd that thc Dcfcndant was sorrrconc who triccl
to defuse anbry Situtrtions, altd tilat there was somcthinb irxside of hiin that is worth
Iceeping alive. She noieel thrrt althtrugh Ihe r}elenciant'y ilreilher provided nice thitib,5
to the Dcfcnc€ant, and that al[ltottgll thc Dclcnd.tnt's mother alsu lEletk in olher- nieces
and ttephews to cnre for them, that shc was "c[iscngagcd" as a parent. Nttrs.c
Mcantbomery explained that fovirlt; clrilch-e;n tncans "being active in tlicir lives." You
pu[ the cllilcl hei'Dre yourseil: Nurse MonEbomery testiiierl that tihe did nnt see the
Dcfcndant's niothcr do this.
"J'hc llefendant's son, Kalen, testified that ltis tFathca• kncw what was right.

h. TZ.yan C:[rlrk, a nlttch younger brothet' of the Defendaaat, testified that the llefelidant
was Eentle and (in a "[iin" way) was also rcrccgh with him. The Defendant helped him
get [ ►i5 lirst job - a scasonal onc at the Honey Balceci H;zn1 C'c ► nlllLuly.

i. C:yril! Montgomcry tcstiflcci in fnitigatiofi that Michacl Stovall, the sEcp-Jathcr of Iltc
Defeztdatit, had no real relationsliip with the llefendant's rnothcr. C:yrill also notcd
thai lhe nefenclant gave hirtl ti(I1nN enclltlrltglng advice to stick with his business,
Twt, I'omiGr Franklin Counly Chilclren Services ("FCCS") workers, who had nul seen
the Dcfcndant in years, indcpcndcntly cantc forward ttpon rca(ling about [lte case in
the neNvspnper. 13oth testified of their distinct rccollection that FL(:S had let thc
l)efel7Clant cltlwn- Roberta Tllf)nlas, ()lle of the former FCCS worlCez,S, ,5pellt abow a

year with the Defcndant. Tim Brown, [he c'1[her FCCS worker, callecl lhe Delenclasit a

"good kid" in rcJation to those who wcrc thcrc. The Dcfcndant, Mr. Browrl tesltlfecl,
was a "big o[d baby" wlio watched cartoons. Mr. 13rown cchocd Ntlrsc
Mnntl;clmery'ti testimtmy in nn[ing ll3at the T}efenc{ant'S lrother was tiot tnean or
nas[y; she was sirnply disintcrc.stecl. Mr. Bi-own lesli (ieci lhat FCCS had "discarded"
the llcfcnclant. 13oth formcr 1. CC:S warkcrs notcd how the Dcfcrtclant respondccl to
their lcindiie.ss tn him-

2. Taking full responsibiIily I'or his ac[ions. The De(^nclant took 1'ull responsibility lilr his
actions by cntcritts pleas of guilty to all counts in the lndictntcrlt. '1'hc responsibilily was
ulsn ttoted in the T)elendant's unsworn statetneatt: he iioteci how hc "bctrayccl" the
(4111fltL'ti of tlle V1L:Ell77ti, Und hnw Itie let so lnrti,y people clown. Tle also noted liow he tried
t{? clct his best, isncl ctsltccl for (6r,criveness,

°-1 he rape is ilotecl, brrcr ulru, it) Joint L:xhibir UlI e, "Socinl SuinmMry," prepored 11/15/86, at l). 3; }uifll E•:xhibil Two,
nl "Activity No:es," datecl 4/20, handwrirten note on 5"' p3ge, rola of page, lines 2 nncl 3; nrrd in Willson t'a,nily
Child and Gmicl^^tce Clinic, "date geen" dt22/87, at p, 3.

5
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3. l;'otentia! 1or Rehattilit;ttion, Ucicnciant's family nicmbcrs and thc two forn3cr iaC;(_:S

employees tcstificd that the llefellclajjt would bc flblc to positively i]lflucncc otllcrs whllc
irt prison, includinb fiunily ineinber.s and otheT pi•ison inmates.

4. Remorse. 'i'hc llcfcnciant, in his unsworn statcrrtcnt, scvcral timcs chpresscci rcrnorsc for
what he It[td done.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. "1'hc Aggravating l+•actors

1. 'I'ltc 11ggravating Factors havc becta admitied to and conccdcd tiy the llcfendant. 'l'hcy arc as

lis(ecl, rupra, M pp. 2-3. Tlie 1'zit}el 'g.tvo very signilicant w-eight to the aggravating liiciurs

regardinb the killing of two childreit, aged iiine and t>>vo, z-espectively. 'I'he tnurder of innoccnt

ehildrcn, espccially "t two-year-old, is one o1'the mnst ex[renie ctf'any a^^tav^i(irr^ !ac[t,r5.

2. '1'hc aggravating factor of the pitrposcfisl killinb of two or morc pcrsons does not tncrgc with the

at^gravating ractetr ct!' [he killing ctl'cl^ilclren unc3er [he age ctf'thir[een. Huwever, (ltis agartFvaitittg

factor has Icss indcpcndcnt wcight, bccattse it tics in with the kilfing of thc chilclrcn, which is

ttns ► tltet tiPeciticUtion. Any independent weiglit ii ha, ix hatiecl on the [liitc[ purj ►ntieful ki(linb, tlle

murdcr of 'l'ia Hendricks.

3. The fiti<<i LiggrLtvLittno circuntst<<nce lnvcllveti a ItutPatse[•ul killing tit escape cletection,

apprchcrtsion, trial or pvtiisluncnt. Wltcn considering all the fscts and circumstances of this case,

this rircwittitance is eniitleci (tt siEme vveigli[, but not it great Lleztl nf weiglit. The paitel nirtes th;lt

after committing tl ►c tnttrders, the llefcndaiit remained insidc a locked apartmcnt rooni with thc

thrLe huciiNs. Whilr it is true tl3lit [lie Ded'enc€ant tiupcrtici<<lly irtJured hitnselfin a poor - and

utterly fittilc - attempt to appcar as a victim, it is likcwisc lruc that, had hc bccn scriously bent on

e.5cupitag detection, he wottlrl not have stayed in the aPar[tnent utttil the pol4ce arrived, tutd could

havc iatnperecl w•ith [lie ct-it77e scene iml!'liefbrre le,tying. Tlsere is ttit eviclence lie did (hiti.
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1, The baclcgrottncf o1' the lletelldant. •l-hc most stresscd nii[igating lactor by the T)ef'enclamt wLr_,

his backg_t-our,d arid upbr•ingit)b. Tlset•e is no question that tl)e llefendaut's upbringing was far

fi-om idcal. Tl)c 1antify Nvas spttrnccl by [he Drvlentlant's hiological {'ltther, ;x3id tlte ti[epfa I thcr was,

Frotn the evidence presented, tlbtisive. '1'he llefertdant lSad extrclncly sigt)ificsnt fanijly losses,

including the dcaths ot' iiicnds.

There wa.ti tescimemy tltat tlte Defencii,uit t-esponded positively to both Roberta ']hornas

and 'i'im Howard, thcn of 1' C;C:S. Howcvcr. thc rccorcls prc.scntccl as ]otnt Exh)izit_ti nrte WncI Tkv{r

piresent a vet-y cii fFcrent reccrrtl: that the T3eFendatit's conduct while uuder treatancilt and while

ttn(lcr thc custody of FranJ:.lin C.ottnty C.hildren Scrvices was not even moderately ccrctl)er.tli ve.7

The April 30, l98R relictt-t irnn.t the FCCS records (the last such rCpoT't) does llot show arry

progress on the part of thc llcfcndant. '1'o [hc contrary, he has now become invc)lveci.in seriottv

cielinquent tlctivity. TTe simply "does not seem to be tivoryied a6out any legal conscquenecs for

his bchavior." Hc "t})oroughly intiniiilatccl somc of' his terniile: tGUuhers." He stole ltiti mothrr's

retltal cn,r, went jayridi)tb, and liit a police cruiser. lie nlso "rrladc no effort" to climinatr

inappropriate sexual bchaviors fi-om ]lis lilcstylc.

Previous reports show a similar picture. The April 23, 1987 t-eport indicates tltat, despilc

ihc "greatly inlprovcdlalmost always aclticvc<l" effort by Dc:lenclant's mother in her attentpt to

reunify the fatnily, the Defendant continued to refuse to,be coopct-ativc.n lie "lies whcn caughl,

evcn rcd hanclccf."y Hc contillticd to losc points for "c€isrespec[, ^t^itatiun, inJringerncnt, figl,tinb

I '1'Jsc rifcrcnccs licrc: irrc rrurncrura, onc! CUnllrrrrcd rrf bcritr joint ixhihiLti. See, r:.g. .toint T:xhihit nng, FCCS
Jnreroffice L:ornnrunication, May 5, 1r1,47, fro,n Alvi,r R. Hntllcy, rrt pkrrtaarnlih 4: "ft Jncv nr,t ziFPerr, irr ntiy

jrrddanenr, tlsir resklentinl-rreatmerrt ltas resnlted in positiva irnhnct wich respect so C:nron's bcht,vic,r. In f'itct, hi;
hchavir}r nt ry hc riinrc ncbativi/antitiaicisl tlicri when he was 171aceri in reyi(ience '1t Tr 1Ulcfirl Villlt;e."

In tlte April, I 9$8 r•eport, the 1)efendarrs's rnotlrer appears to have totnlly givcn rrp. 5hc .vcm su Ctrr us t{ r e:lairn shc
was nor at wol-k wLen a cnseworker went there ro try to talk to her.

Joicrt b'xhihii I, t3ltrcersrcnt'1'reatrrstnt t'Itrrr Fv!tlua[iurr, 4123/97, a( p. 3, Sec. R, f?hjective >!I, 3"rlrnragriplr.
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and being uncooperative."1Q '1'hat report also »otccl that the llrfcndant is "a l,articilla,-ly

fi-Elstraliilb yOuth tti work wi[h hecLctse he is tio well defended and will offet iio inforiziation eve.n

cibou[ the n1oSt iltnocl]oUs thlng."

Tn esseuce, the Pmel faunel the agency t,ecords, which were t'cplete with cxamplcs and

which werC fairly contcrnporancotis with tllc CvcntS no[ccl i1I [heni, t»uch mtlre credihle th<ir ► thr

testimelny, lTiac{e withnut t-eFerence to any records, t,f Ms. '1'hornos and Mr. l3rown, who werc

rclying on tltcir ttzcmorics of cvcnts that occurrccl about 25 years zlgo. Whitt; this F'anel clicl tlcit

C011(:1LIde tI1aL thCtiC wiLnessr's had "an agencia," as Lhe prntiecution clailned in closing argument,

the witncsscs also provided no records to cor.roboratc any criticrtl statclrtc-t,[s niztcle regal-ding

Franklin C'trun[y C'hilclreti Services.

1'hcrcforc, thc mitigating factor rclatcd to the Ucfendant's 1=1c4r0Lu)d iti en[itlec! Eo ticlmc

weight.

2. Tstking full retiflorlsibility for his iletians_

The Panel nclteci both, the plea cif guilty to the Indietmctzt atld the unsworn statenic:nt of

thc llctcn<lant, in consiclering this niiligating factor. Whilc this lacLor is not without some

tiubstance, the panel'ti considel-aticln of the weibbt to be givett here is tempercc[ by tlle

llcfcndant's attempt to portray himsclf as a possihlc victirn by inflicting snme tirnall cLtts ata

himsef r prior to the ;rrt-iv;.tl clfi' the police. The timinb is obviously clifferciit: the llefenclant's

taking fuil responsibility later in iinic lias soinc rncrit 1c, it, hEtL ^till in all, the Panel fc,nnci

neglibihle weit;ht to Lhis nfTereci liiitigiltinl; Faetclr.

"l ld., :31 p. 4, C)[ijective t.'2, Iart;e p tr;igri]ah, f ines 4-6.
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3. Folenti,il 1'or Kehabilit:ttion_

The Delenclant, noted in hi; urn.tiwoirn statenzent that h.e still hRs two boys, and asked that

his life bc spared so that hc cottlc] bc a clad lront priyon. Other witnes.ses, most notably, Ms.

Thomu_s, Mr. Rrown, anct Nurse Mcyntgc>>nei-y, te4tifieci that the 1)efcndant's lifc has value.

f1zL Cottrt did not fiid a great clcal of iriitigating wcigEi[ regarilina [his evidence. There is

precioLLN little, iFanything, in tlie record -- frc}in the joint exliibil:5, 1o the in-court tcstitnoiiy, to tlte

unsworn st:ttcmcnt - that suggests that the Defcndant actually is amenable tt) rehabitilation. Hc

lelt his cltildren when lhey were very ynruig (abeti l'OLn' tlnd 5ix, respectively, as to Kalcn

Moutgoancry and Caron (Roit-Ron) Montgomery). 'Ihc ovcrwhcIniing portion ol' his lile

stron;ly sugge5tti thlit his life wati ce.ntei•ec] arocancl hnnself. Most relationships thflt were formed,

for wligtcvcr pcriod of time, appcar to have bcc.n fornlcd in spite o]' tlie Defenctant, :incl ncA

hecause u('him, As the Del'enciant 5aid in his unsworn statement, lie was'n mess-up, always in

troublc. '11ii$ offcrcrl ntitigating 1'actor is cntitlcd to vcry little weibht.

4. Remorse.

'J'lkc llcfcndant i.mnicdiatcly no(cd in his ttrisworn 5tatement lhat he wa,ti very tiolry. for

"ivhat I did." i-le ac)(nowledgeci that he "took [his] family," and that tltis was a seifish act. He

noted that hc was sorry t'roni the 1lottoni of his hcart. Later in the 5(aterr,ent, he rGiteratecl hi.^

sorrnw anci apolol;izec! "hir lettiztb everybody down." lle coiitiiiued his apology by apologizing

for taking [thc lives of] 'I'ia, Tahlia and 'l'yron. He c]osccl his hi-iei' s[atemrnt by asking tan-

f i)rgivenetis_

It is diffieult to gauge (he overall atit4tcnticity tit' the l7elenrlant'S sentiinents_ The

initigatii ► n witnesses who tes-tifiecl oti tJie 1)efe.nciant's ability to act in conforlnity witlx the aclvicc

he gave, specilically KLtlen Mcmt^c^mery and Ryan C:lark, noleel th^it what. the Ucfenda^3t said and
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whal he 1it1er did %-vere clclite tIi f'ferent. The joint exhibits are replete witlJ inciden€s of thc

llcfcnclant's inability to mature. in other words, fhc Delenchsnt's overail llistory helies a f nding

that his .5tateirient way a fi3ndiunelit:rlly honest one. '1'he 1'anci givcs this offcrcd rntitigating factor

sc;ant tvcight.

5. C:umufative 1Weight of the Factors Pr•esented in Mitigsttion_

"!nc Pancl found that none; of the lactcrrs presenteci in mitigatiori had uny tiibnifcant

weight. C:Ollect.ively, .allhOubJr the Panel noted the presence of sontc- mitigation" in the

cvidcncc, €}iat aniotint of mitigation was ltot grcat.

'V4rcigh.Rng of the Aggravating 1+'actors and the Mitigating Circunrst:inces.

I'llc 1'ancl rcvicwcd #ltc rrtitigOting faetors, inciiviciiially antl colleclively, and cliscussect

tllem al grecit length. After a complete discussion, enclt member of the Pancl presentcc[ arz

individual revicw of the aggr-avrtting circumstances and lhe miligatinJ; !^u te^r5. Tn essence, the

Panel concltrcled tttat the tnitigation evidence paled in comparison to the 3ggravating

eircumstanccs. '1'hc pUrposelIl ]cillings uf' two chiidren, both uncler the at;e of thirteen, ai'e

horrific F1gbrllv;lti,t2b clr(:1J171sttlnces. As a restllt, Whcn thc Panel voted aftcr all dkscU3siori had

bcen complctcd, eaeh judgc gavc a sctmnnary c,l-hi, opinicnt as ttr the weighittb pr.ocess, and ea.ch.

jELdge individunlly and iE7dependently concluded that iax tiiis case, the aggravating circumstanecs

outwcighcd the rrtitigating factors hcyoni.l a re:ttic ►nabie c3oubt,

Based upon this coEtclusion, the Yanel unanitnously voted to scnlcncc thc Dcfcndant to

dcath. 'I'his unnnimotts tinding was aisrsounccd to the Defencl;rnt in open court, on May 15, 20]2.

Senlcnciq tivati then set fUS• May 22, 2012, at 9:00 a.m.

"Jnirnt F.xhibit Two, in Ihc nisciiargc 5ui,3rn;n-y, dated Octoher 13, 1957, and wliich was wrireri by Dr. Itoljiick,

utrlLN 1hai thu Dcf-cn,l;,nt nii+ved !i-nn, "very pnoi" to " POOC hi rhe Assessinent of Yroerzss on page 1, a slisl3r

irnprovcr;icsrl. `1'hc (c:stirncrriy a[ tlrc rriitigz,tirrn wilncsses slsn mentinned sonzc Sond advice the nefendaot had

given sonie peol=le, fi•orn (unfollotve(l) life Jessorts irr, gelicral to unc plrliculr7rly helpl`ul spccil;c pixc a,f' ndvic:r
reprcling,i c•rorr.tin`s butiirie5.-t.
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On May 22, 20I2, the Court, tf3roklbh 1tS prCSlClIng.llltlgC, Ciuy L. Reece, 11, askeel zOulIsel

fim• the T?efe:7dant if'they hod anythirig fut-ther to add. Mr. Wcisman bricfiy zddresscd the Court,

anc! Ms. Dixon notec€ }taw Mr. Weisman hacl said cvc:ryl]tinK she i•vitihecl tta say. The T)efenclant

clecliited to comlnentp3•ioi- to sentenciiig.

Ailcr the dcfcn9c prt;cntation, (hr. Court recestiecl, I)rivclLely real'fil-med it,5 decision cnt

1"Il11litihnlenL, Lheli reconvened to hear frotn atiy other persons involvcd in the case. Scvcral

family mcrnbers wcre brought forwarcl by the Victint Witncss Atlvncttte, iilid they addressed the

C ^^ust a.ti +velf as Lhe T}Gfendant. A(Ier tlie}, WerC {inished spenlcing, the Court, t'ltrotish Judge

Recce, scntcnced the llcfcndant. The complctc scntcncc ri;nclerecl is nuteci in a tieTaTitte

Senter1cina Fntry.

This Decision notcs, hopefully adequately, how niueh the Pimel cc,nsielei-nc1 the eviclenc,:

presenfed and the ^n-avity with wliich it took its resPcl»sibility. '['hc particular judgcs on this casc

havc had a grcat deal of expcricnce involving death penalty 'cases, itricl [lie decision 1-eacheel

f,et•ein was iiisde neither in haste nor iit pa.}siou, but after careful consideration of all thc

evidence. It is not an casy thing to scntcncc another humai7 being tt, death, and each member of

the Piinel clearly felt the weight of tfiat respansibility. However, it must be noted that in thc

iinanimous and individisal opinion of the PancI's-juclgcs, thc aggravating circumstnttces iiot only

c ►utweibheci, hut ovei-whehrecf the miti6atijib factor5, beyond any reasonable doubt.

11
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Cnnclusion o}' Ljzw

%Iv J U1.J

Naving fi,untl that tPle abp•avati.ng circuznstaiices outwcigh thc rnitigating factors bcyond

a rcasonable douU[, thc Panel find.s that the Del'enclan[ Mhafi aulfer the clekith nenaltv

Tt is so ordered.

.Tii

1e

(;uy L. RCe.cc, iT, PrcSRdingA1bKC

',tifdge Fjeh.u^d Shew:jrW' - ..-v

G^j2-

:Iudge Patrick l;, qeeran
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
CRIMINAL DIVISION

State of Ohio,

Plaintiff,

V.

Caron E. Montgomery,

Defendant.

Case No. 10CR-12-7125

Judges Reece (Presiding),
Sheward and Sheeran

JUDGMEIVT ENTRY

L S

S f^ -...r

%• ^^ -- -- ^.

!1J

On May 7, 2012, the State of Ohio was represented by Assistant Prosecuting

Attorneys Jennifer Rausch and Doug Stead and the Defendant was represented by

Attorneys J. Scott Weisman and isabelia Dixon. The Defendant after being advised of

his rights pursuant to Crim. R. 11 entered a plea of guilty to the following offenses:

Count One of the Indictment, to wit: MURDER, in violation of R.C. 2903.02, an

unclassified felony; as to Count One, the three-judge panel found Caron E, Montgomery

guilty beyond a reasonable doubt of Murder as charged in Count One of the Indictment.

Count Two of the Indictment, to wit: AGGRAVATED MURDER, in violation of R.C.

2903.01, an unclassified felony with Specifications as noted below; as to Count Two, the

three-judge panel found Caron E. Montgomery guilty beyond a reasonable doubt of

Aggravated Murder as charged in Count Two of the Indictment and did further find

Caron E. Montgomery guilty beyond a reasonable doubt of purposely, and with prior

calculation and design, causing the death of Tahlia Hendricks and did further find

beyond a reasonable doubt that, as charged in Specification One, the offense was

committed for the purpose of escaping detection, apprehension, trial or punishment for

A-1fi
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another offense committed by the offender, to wit: Murder, as charged in Count One,

and did find beyond a reasonable doubt that the offense was part of a course of conduct

involving the purposeful killing of two or more persons by the offender as charged in

Specification Two, and did find beyond a reasonable doubt that the Defendant

purposely caused the death of another, who was under Thirteen (13) years of age at the

time of the commission of the offense, and that the offender was the principal offender

in the commission of the offense as charged in Specification Three.

Count Three of the Indictment, to wit: AGGRAVATED MURDER, in violation of

R.C. 2903.01, an unclassified felony with Specifications as noted below; as to Count

Three, the three-judge panel found Caron E. Montgomery guilty beyond a reasonable

doubt of Aggravated Murder as charged in Count Three of the Indictment and did find

Caron E. Montgomery guilty beyond a reasonable doubt of purposely causing the death

of Tahlia Hendricks, who was under thirteen (13) years of age, and did find beyond a

reasonable doubt that, as charged in Specification One, the offense was committed for

the purpose of escaping detection, apprehension, trial or punishment for another

offense committed by the offender, to wit: Murder, as charged in Count One, and did

find beyond a reasonable doubt that the offense at bar was part of a course of conduct

involving the purposeful killing of two or more persons as charged in Specification Two

and did find beyond a reasonable doubt that the Defendant purposely caused the death

of another who was under Thirteen (13) years of age at the time of the commission of

the offense, and the offender was the principal offender in the commission of the

offense, as charged in Specification Three.

10CR-12-7125 2
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Count Four of the Indictment, to wit: AGGRAVAT ED MURDER, in violation of

R.C. 2903.01, an unclassified felony with Specifications as noted beiow; as to Count

Four, the three-judge panel found Caron E. Montgomery guilty beyond a reasonable

doubt of Aggravated Murder as charged in Count Four of the Indictment and did further

find Caron E. Montgomery guifty beyond a reasonable doubt of purposely, and with prior

calculation and design, causing the death of Tyron Hendricks, and did find that beyond

a reasonable doubt that the offense at bar was part of a course of conduct involving the

purposefuf killing of two or more persons by the offender, as charged in Specification

One, and did find beyond a reasonable doubt that the Defendant purposely caused the

death of another, who was under Thirteen (13) years of age at the time of the

commission of the offense, and that the offender was the principal offender in the

commission of the offense, as charged in Specification Two.

Count Five of the Indictment, to wit: AGGRAVATED MURDER, in violation of R.C.

2903.01, an unclassified felony with Specifications as noted below; as to Count Five, the

three-judge panel found Caron E. Montgomery guilty beyond a reasonable doubt of

Aggravated Murder as charged in Count Five of the Indictment and did find Caron E.

Montgomery guilty beyond a reasonable doubt of purposely causing the death of Tyron

Hendricks and did find beyond a reasonable doubt that the offense was part of a course

of conduct involving the purposeful killing of two or more persons by the offender, as

charged in Specification One, and did find beyond a reasonable doubt that the

Defendant purposely caused the death of another, who was under Thirteen (13) years

of age at the time of the commission of the offense, and that the offender was the

principal offender in the commission of the offense, as charged in Specification Two.

10CR-1 2-7125 3
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Count Six of the Indictment, to wit: DONrESTfC VIGLEKICE, in violation of R.C.

2919.25, a Felony of the Fourth Degree; as to Count Six, the three-judge panel found

Caron E. Montgomery guilty beyond a reasonable doubt of Domestic Violence, a Felony

of the Fourth Degree, as charged in Count Six of the Indictment.

On May 14, 2012, the Panel then proceeded to hear arguments and testimony in

regard to the mitigating factors and the aggravating circumstances.

On May 15, 2012 the Panel returned unanimous verdicts finding beyond a

reasonable doubt that the aggravating circumstances outweighed the mitigating factors.

As a result of these findings the Panel imposed the sentence of death.

On May 22, 2012, a sentencing hearing was held pursuant to R.C. 2929.19. The

State of Ohio was represented, by Assistant Prosecuting Attorneys Doug Stead and

Jennifer Rausch and the Defendant was represented by J. Scott Weisman and Isabella

Dixon.

The Court afforded counsel an opportunity to speak on behalf of the Defendant

and addressed the Defendant personally, affording him an opportunity to make a

statement on his own behalf. The Defendant declined to make a statement prior to

sentencing

For purposes of sentencing Count Two merges with Count Three, Count Four

merges with Count Five and Count Six merges with Count One.

On Count One, the Defendant Caron F. Montgomery is sentenced to a term of

Fifteen (15) years to Life in the Ohio Department of Rehabilitation and Corrections for the

offense of Murder.

10CR-12-7125 4
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On Count Three, the Defendant Caron E. Montgomery is sentenced to Death for

the offense of Aggravated Murder with Specifications.

On Count Five, the Defendant Caron E. Montgomery is sentenced to Death for the

offense of Aggravated Murder with Specifications.

The Court has considered the Defendant's present and future ability to pay a fine

and financial sanction and does, pursuant to R.C. 2929.18, hereby render judgment for the

following fine andlor financial sanctions: No fine or court costs imposed.

The Court finds, and counsel stipulated, that the Defendant has Five Hundred

Forty-Four (544) days of jail credit and hereby certifies the time to the Ohio Department of

Rehabilitation and Corrections. The Defendant is to receive jail time credit for all additional

jail time served while awaiting transportation to the institution from

imposition of this sentence.

ate of the

^In1^ Ga

Guy L "Reece EI,
^^ ^.I

Richard..S; 5hew^r^lu^f"ge

V

Patrick E. Sheerar5, Judge

10CR-12-7125 5
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ARTICLE C, SECTION 1, OH(O CONSTITUTION

§1 RIGHT TO FREEDOM AND PROTECT[ON OF PROPERTY.

All men are, by nature, free and independent, and have cei-tain inalienable rights, among which
are those of enjoying and defending life and liberty, acquiring, possessing, and protecting
property, and seeking and obtaining happiness and safety.
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SECTION 2, ARTICLE Y, OHIO CONSTITUTION

§2 RIGHT TO ALTER, REFORM, OR ABOL[SH GOVERNMENT, AND REPEAL
SPECIAL PRXVILEGES.

All political power is inherent in the people. Governinent is institzited for their equal protection
and benefit, and they have the rigtit to alter, reforin, or abolish the same, whenever they may

deem it necessary; and no special privileges or immunities shall ever be ynranted, that nlay not be
altered, revoked, or repealed by the General Assembly.
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SECTION 5, ARTICLE I, OHIO CONSTITUTION

§ 5 TRIAL BY JURY; REFORi1l IN CIVIL JURY SYSTEM.

The right of trial by jurv shall be inviolate, except that, in civil cases,^laws may be passed to
authorize the rendering of a verdict by the concurrence of not less than three-fourths of the jury.
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SECTION 9, AI2TICLE I, OHIO CONSTITUTION

§ 9 BAILABLE OFFENSES; OF BAIL, FINE, AND PUNISHMENT.

All persons shall be bailable by sufficient sureties, except for a person who is charged with a
capital offense where the pi-oof is evident or the presumption great and a person who is charged
witli a felony wher-e the proof is evident or the presumption great and who poses a potential
serious physical danger to a victim of the offense, to a witness to the offense, or to any other
person or to the community. Excessive bail shafl not be i-equired; excessive fines shall not be
imposed; and cruel and unusual punishments shall not be inflicted-
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SECTION 10, ARTICLE I, OHIO CONSTITUTION

§ 10 TRIAL OF ACCUSED PERSONS AND THEIR RIGHTS; DEPOSITIONS BY
STATE AND COMMENT ON FAILURE TO TESTIFY IN CRIMINAL CASES.

Except in cases of impeachment, cases arising in the army and navy, or in the militia when in
actual service in time of war or public danger; and cases involving offenses for which the penalty
provided is less than imprisonment in the penitentiary, no person shall be held to answer for a
capital, or otherwise infamous, crime, unless on presentment or indictment of a grand jury; and
the nuniber of persons necessary to constitute such grand jury and the number thereof necessary
to concur in finding such indictnient shall be determined by law. In any trial, in any court, the
party accused shall be allowed to appear and defend in person and with counsel; to demand the
nature and cause of the accusation against fiim, and to have a copy thereof; to meet the witnesses
face to face, and to have compulsory process to procure the attendance of witnesses in his behalf,
and a speedy public trial by an impartial jury of the county in which the offense is alleged to
have been committed; but provision may be made by law for the taking of the deposition by the
accused or by the state, to be used for or against the accused, of any witness whose attendance
can not be had at the trial, always securing to the accused means and the opporthmity to be
present in person and with counsel at the taking of such deposition, and to examine the witness
face to face as fully and in the same manner as if in court. No person shall be compelleds in any
criminal case, to be a witness against himself; but his failure to testify may be considered by the
court and jury and may be made the subject of comment by counsel.. No person shall be twice
put in jeopardy for the same offense. (As amended September 3, 1912.)
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SECTION 16, ARTICLE I, OHIO CONSTITUTION

§ 16 REDRESS IN COURTS.

Al! courts shall be open, and every person, ior an injury done ]zim in his land, goods, person, or
reputation, sliall have renledy by due course of law. and shall have justice administered without
denial or delay.

[Suits against the state.] Suits may be brought agai«st the state, in such courts and in such
manner, as may be provided by law.
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SECTION 20, ARTICLE 1, OHIO CONSTITUTION

§ 20 POWERS RESERVED TO THE PEOPLE.

This enunleration of rights shall not be construed to irlipair or deny others i-etained by the people;
and all powers, not herein delegated, remain with the people.
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SECTION 39, ARTICLE II, OHIO CONSTITUTION

§ 39 REGULATING EXPERT TESTIMONY IN CRIMINAL TRIALS.

Laws may be passed for the regulation of the use o^expert witnesses and expert testiinony in
criminal trials and proccedings.
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AMENDMENT V, UNITED STATES CONSTITUTION

No person shall be held to answer for a capital, or otherwise infanaous crime, unless on a
presentnlent or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or linab; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just
compensation.
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AMENDMENT VI, UNITED STATES CONSTITUTION

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury -of the State and district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to be informed of the nature and cause
of the accusation; to be confronted with the witnesses against him; to have compulsory process
for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.
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AMENDMENT VIII, UNITED STATES CONSTITUTION

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.

A-31



AMENDMENT XIV, UNITED STATES CONSTITUTION

Section. 1. All persons born or naturalized in the United States and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State shall
niake or enforce any law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Section. 2. Representatives shall be apportioned among the several States according to their
respective numbers, counting the whole number of persons in each State, excluding Indians not
taxed. But when the right to vote at any election for the choice of electors for President and Vice
President of the United States, Representatives in Congress, the Executive and Judicial officers
of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of
such State, being twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such male citizens shall bear to the whole
number of male citizens twenty-one years of age in such State.

Section. 3. No person shall be a Senator or Representative in Congress, or elector of President
and Vice President, or hold any office, civil or military, under the United States, or under any
State, who, having previously taken an oath, as a member of Congress, or as an officer of the
United States, or as a member of any State legislature, or as an executive or judicial officer of
any State, to support the Constitution of the United States, shall have engaged in insurrection or
rebellion against the same, or given aid or comfort to the enemies thereo.f. But Congress may by
a vote of two-thirds of eacli House, remove such disability.

Section. 4. T.he validity of the public debt of the United States, authorized by law, including
debts incurred for payment of pensions and bounties for services in suppressing insurrection or
rebellion, shall not be questioned. But neither the United States nor any State shall assume or pay
any debt or obligation incurred in aid of insurrection or rebellion against the United States, or
any claim for the loss or emancipation of any slave; but all such debts, obligations and claims
shall be held illegal and void.

Section. 5. The Congress shall have power to enforce, by appropriate legislation, the provisions
of this article.
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ARTICLE II, UNITED STATES CONSTITUTION

Section 1.

The executive Power shall be vested in a President of the United States of An3erica. He shall
hold his Office during the Term of four Years, and, together with the Vice President, chosen for
the same Term, be elected, as follows:

Each State sllall appoint, in such Manner as the Legislature thereof may direct, a Number of
Electors, equal to the whole Number of Senators and Representatives to which the State may be
entitled in the Congress: but no Senator or Representative, or Person holding an Office of Trust
or Profit under the United States, shall be appointed an Elector.

The Electors shall meet in their respective States, and vote by Ballot for two Persons, of whoni
one at least shall not be an Inhabitant of the same State with themselves. And they shall make a
List of all the Persons voted for, and of the Number of Votes for each; which List they shall sign
and certifv, and transmit sealed to the Seat of the Government of the United States, directed to
the President of the Senate. The President of the Senate shall, in the Presence of the Senate and
House of Representatives, open all the Certificates, and the Votes shall then be counted. The
Person having the greatest Number of Votes shall be the President, if such Number be a Majority
of the whole Number of Electors appointed; and if there be more than one who have such
Majority, and have an equal Number of Votes, then the House of Representatives shall
immediately chuse by Ballot one of them for President; and if no Person have a Majority, then
from the five highest on the List the said House shall in like Manner chuse the President. But in
chusing the President, the Votes shall be taken by States, the Representatives from each State
having one Vote; a quorum for this Purpose shall consist of a Meniber or Members from two
thirds of the States, and a Majority of all the States shall be necessary to a Choice. In every Case,
after the Choice of the President, the Person having the greatest Number of Votes of the Electors
shall be the Vice President. But if there should remain two or more who have equal Votes, the
Senate shall chuse from them by BaElot the Vice President.

The Congress may determine the Time of chusing the Electors, and the Day on which they shall
give their Votes; which Day shall be the same throughout the United States.

No Person except a natural born Citizen, or a Citizen of the Unitecl States, at the time of the
Adoption of this Constitution, shall be eligible to the Office of President; neither shall any person
be eligible to that Office who shall not have attained to the Age of thirty five Years, and been
fourteen Years a Resident within the United States.

In Case of the Renioval of the President from Office, or of his Death, Resignation, or Inability to
discharge the Powers and Duties of the said Office, the Sanie shall devolve oil the Vice
President, and the Congress may by Law provide for the Case of Removal, Death, Resignation or
lnability, both of the President and Vice President, declaring what Officer shall then act as
President, and such Officer shall act accordingly, until the Disability be renioved, or a President
shall be elected.
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The President shall, at stated Tinles, receive for Ilis Services, a Conlpensation, whjch shall
neither be encreased nor diminished during the Period for «-hich he shall have been elected, and
he shall not receive NNiithin that Period any otller E1nolEUnent fi'onl the Unifed States, or any of
them. ,

Before he enter on the Execution of his Office, he shall take the following Oatll or Affirmation:--
"I do solemnly swear (or affirnl) that I will faithfully execute the Office of President of the
United States, and will to the best of niy Ability, preserve, protect and defend the Constitution of
the United States."

Section 2.

The President'shall be Commander in Chief of the Army and NTavy of the United States, and of
the Militia of the several States, when called into the actual Service of the United States; he may
require the Opinion, in writing, of the principal Officer in each of the executive Departments,
upon any Subject relating to the Duties of their respective Offices, and he shall have Power to

Grant Reprieves and Pardons for Offences against the United States, except in Cases of
Irnpeaclullent.

He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties,
provided two thirds of the Senators present concur; and he shall nominate, and by and with the
Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and
Consuls, Judges of the supreme Court, and ali other Officers of the United States, whose
Appointments.are not herein otherwise provided for, and which shall be established by Law: but
the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in
the President alone, in the Courts of Law, or in the Heads of Departments.

The President shall have Power to fill up all Vacancies that may happen during the Recess of the
Senate, by granting Commissions which shall expire at the End of their next Session.

Section 3.

He shall from time to time give to the Congress Information on the State of the Union, and
recommend to their Consideration such Measures as he shall judge necessary and expedient; lie
may, on extraordinary Occasions, convene both Houses, or either of them, and in Case of
Disagreenlent between thenl, Nvith Respect to the Time of Adjorirnment, he may adjourn thenl to
such Time as lle shall tllink proper; lle shall receive Ambassadors and other public Ministers; he
shall take Care that the Laws be faithfiilly executed, and shall Commission all the Officers of the
United States.

Section 4.

The President, Vice President and all Civil -Officers of the United States, shall be removed from
Office on Impeachment for and Conviction of, Treason, Bribery, or other high Crinies and
Misdemeanors.
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ARTICLE VI, UNITED STATES CONSTITUTION

All Debts contracted and Engagements entered into, before the Adoption of this Constitution,
shall be as valid against the United States under this Constitution, as under the Confederation.

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof;
and all Treaties made, or which shall be made, under the Authority of the United States, shall be
the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in
the Constitution or Laws of any state to the Contrary notwithstanding.

The Senators and Representatives before mentioned, and the Members of the several State
Legislatures, and all executive and judicial Officers, both of the United States and of the several
States, shall be bound by Oath or AfFirmation, to support this Constitution; but no religious Test
shall ever be required as a Qualification to any Office or public Trust under the United States.
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ORC Ann. 2901.05 (2013)

§ 2901.05. Burden and degree of proof; presumption concerning self-defense or defense of another;
jury instructions concerning reasonable doubt.

(A) Every person accused of an offense is presumed innocent until proven guilty beyond a rea-
sonable doubt, and the burden of proof for all elements of the offense is upon the prosecution. The
burden of going forward with the evidence of an affirmative defense, and the burden of proof, by a
preponderance of the evidence, for an affirmative defense, is upon the accused.

. (B) (1) Subject to division (B)(2) of this section, a person is presumed to have acted in self de-
fense or defense of another when using defensive force that is intended or likely to cause death or
great bodily harm to another if the person against whom the defensive force is used is in the process
of unlawfully and without privilege to do so entering, or has unlawfully and without privilege to do
so entered, the residence or vehicle occupied by the person using the defensive force.

(2) (a) The presumption set forth in division (B)(1) of this section does not apply if the per-
son against whom the defensive force is used has a right to be in, or is a lawful resident of, the resi-
dence or vehicle.

(b) The presumption set forth in division (B)(1) of this section does not apply if the person
who uses the defensive force uses it while in a residence or vehicle and the person is unlawfully,
and without privilege to be, in that residence or vehicle.

(3) The presumption set forth in division (B)(1) of this section is a rebuttable presumption
and may be rebutted by a preponderance of the evidence.

(C) As part of its charge to the jury in a criminal case, the court shall read the definitions of
"reasonable doubt" and "proof beyond a reasonable doubt," contained in division (D) of this section.

(D) As used in this section:
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(1) An "affirmative defense" is either of the following:

(a) A defense expressly designated as affirmative;

Page 2

(b) A defense involving an excuse or justification peculiarly witlun the knowledge of the
accused, on which the accused can fairly be required to adduce supporting evidence.

(2) "Dwelling" means a building or conveyance of any kind that has a roof over it and that is
designed to be occupied by people lodging in the building or conveyance at night, regardless of
whether the building or conveyance is temporary or permanent or is mobile or immobile. As used in
this division, a building or conveyance includes, but is not limited to, an attached porch, and a
building or conveyance with a roof over it includes, but is not limited to, a tent.

(3) "Residence" means a dwelling in which a person resides either temporarily or perma-
nently or is visiting as a guest.

(4) "Vehicle" means a conveyance of any kind; whether or not motorized, that is designed to
transport people or property.

(E) "Reasonable doubt" is present when the jurors, after they have carefully considered and
compared all the evidence, cannot say they are firmly convinced of the truth of the charge. It is a
doubt based on reason and common sense. Reasonable doubt is not mere possible doubt, because
everything relating to human affairs or depending on moral evidence is open to some possible or
imaginary doubt. "Proof beyond a reasonable doubt" is proof of such character that an ordinary
person would be willing to rely and act upon it in the most important of the person's own affairs.
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ORC Ann. 2903.01 (2013)

§ 2903.01. Aggravated murder

(A) No person shall purposely, and with prior calculation and design, cause the death of another
or the unlawful termination of another's pregnancy.

(B) No person shall purposely cause the death of another or the unlawful termination of an-
other's pregnancy while committing or attempting to commit, or while fleeing immediately after
committing or attempting to commit, kidnapping, rape, aggravated arson, arson, aggravated rob-
bery, robbery, aggravated burglary, burglary, trespass in a habitation when a person is present or
likely to be present, terrorism, or escape.

(C) No person shall purposely cause the death of another who is under thirteen years of age at
the time of the commission of the offense.

(D) No person who is under detention as a result of having been found guilty of or having
pleaded guilty to a felony or who breaks that detention shall purposely cause the death of another.

(E) No person shall purposely cause the death of a law enforcement officer whom the offender
knows or has reasonable cause to know is a law enforcement officer when either of the following
applies:

(1) The victim, at the time of the commission of the offense, is engaged in the victim's duties.

(2) It is the offender's specific purpose to kill a law enforcement officer.

(F) Whoever violates this section is guilty of aggravated murder, and shall be punished as pro-
vided in section 2929.02 of the Revised Code.

(G) As used in this section:

( 1) "Detention" has the same meaning as in section 2921. 01 of the Revised Code.
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section 2911. 01 ofthe Revised
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ORCAnn. 2903.02 (2013)

§ 2903.02. Murder

(A) No person shall purposely cause the death of another or the unlawful termination of another's
pregnancy.

(B) No person shall cause the death of another as a proximate result of the offender's commit-
ting or attempting to commit an offense of violence that is a felony of the first or second degree and
that is not a violation of section 2903.03 or 2903.04 ofthe Revised Code.

(C) Division (B) of this section does not apply to an offense that becomes a felony of the first or
second degree only if the offender previously has been convicted of that offense or another speci-
fied offense.

(D) Whoever violates this section is guilty of murder, and shall be punished as provided in sec-
tion 2929.02 of the Revised Code.
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§ 2919.25. Domestic violence

(A) No person shall knowingly cause or attempt to cause physical harm to a family or household'
member.

(B) No person shall recklessly cause serious physical harm to a family or household member.

(C) No person, by threat of force, shall knowingly cause a family or household member to be-
lieve that the offender will cause imminent physical harm to the family or household member.

(D) (1) Whoever violates this section is guilty of domestic violence, and the court shall sentence
the offender as provided in divisions (D)(2) to (6) of this section.

(2) Except as otherwise provided in divisions (D)(3) to (5) of this section, a violation of divi-
sion (C) of this section is a misdemeanor of the fourth degree, and a violation of division (A) or (B)
of this section is a misdemeanor of the first degree.

(3) Except as otherwise provided in division (D)(4) of this section, if the offender previously
has pleaded guilty to or been convicted of domestic violence, a violation of an existing or former
municipal ordinance or law of this or any other state or the United States that is substantially similar
to domestic violence, a violation of section 2903.14, 2909.06, 2909.07, 2911.12, 2911.211, or
2919.22 of the Revrsed Code if the victim of the violation was a family or household member at the
time of the violation, a violation of an existing or former municipal ordinance or law of this or any
other state or the United States that is substantially similar to any of those sections if the victim of
the violation was a family or household member at the time of the commission of the violation, or
any offense of violence if the victim of the offense was a family or household member at the time of
the commission of the offense, a violation of division (A).or (B) of this section is a felony of the
fourth degree, and, if the offender knew that the victim of the violation was pregnant at the time of
the violation, the court shall impose a mandatory prison term on the offender pursuant to division
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(D)(6) of this section, and a violation of division (C) of this section is a misdemeanor of the second
degree.

(4) If the offender previously has pleaded guilty to or been convicted of two or more offenses
of domestic violence or two or more violations or offenses of the type described in division (D)(3)
of this section involving a person who was a family or household member at the time of the viola-
tions or offenses, a violation of division (A) or (B) of this section is a felony of the third degree,
and, if the offender knew that the victim of the violation was pregnant at the time of the violation,
the court shall impose a mandatory prison term on the offender pursuant to division (D)(6) of this
section, and a violation of division (C) of this section is a misdemeanor of the first degree.

(5) Except as otherwise provided in division (D)(3) or (4) of this section, if the offender
knew that the victim of the violation was pregnant at the time of the violation, a violation of divi-
sion (A) or (B) of this section is a felony of the fifth degree, and the court shall impose a mandatory
prison term on the offender pursuant to division (D)(6) of this section, and a violation of division
(C) of this section is a misdemeanor of the third degree.

(6) If division (D)(3), (4), or (5) of this section requires the court that sentences an offender
for a violation of division (A) or (B) of this section to impose a mandatory prison term on the of-
fender pursuant to this division, the court shall impose the mandatory prison term as follows:

(a) If the violation of division (A) or (B) of this section is a felony of the fourth or fifth
degree, except as otherwise provided in division (D)(6)(b) or (c).of this section, the court shall im-
pose a mandatory prison term on the offender of at least six months.

(b) If the violation of division (A) or (B) of this section is a felony of the fifth degree and
the offender, in committing the violation, caused serious physical harm to the pregnant woman's
unborn or caused the termination of the pregnant woman's pregnancy, the court shall impose a
mandatory prison.term on the offender of twelve months.

(c) If the violation of division (A) or (B) of this section is a felony of the fourth degree
and the offender, in committing the violation, caused serious physical harm to the pregnant woman's
unborn or caused the termination of the pregnant woman's pregnancy, the court shall impose a
mandatory prison term on the offender of at least twelve months.

(d) If the violation of division (A) or (B) of this section is a felony of the third degree, ex-
cept as otherwise provided in division (D)(6)(e) of this section and notwithstanding the range of
prison terms prescribed in section 2929.14 of the Revised Code for a felony of the third degree, the
court sha11 impose a mandatory prison term on the offender of either a definite term of six months
or one of the prison ternis prescribed in section 2929.14 of the Revised Code for felonies of the third
degree.

(e) If the violation of division (A) or (B) of this section is a felony of the third degree and
the offender, in committing the violation, caused serious physical harm to the pregnant woman's
unborn or caused the termination of the pregnant woman's pregnancy, notwithstanding the range of
prison terms prescribed in section 2929.14 of the Revised Code for a felony of the third degree, the
court shall impose a mandatory prison term on the offender of either a definite term of one year or
one of the prison terms prescribed in section 2929.14 of the Revised Code for felonies of the third
degree.
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(E) Notwithstanding any provision of law to the contrary, no court or unit of state or local gov-
ernment shall charge any fee, cost, deposit, or money in connection with the filing of charges
against a person alleging that the person violated this section or a municipal ordinance substantially
similar to this section or in connection with the prosecution of any charges so filed.

(F) As used in this section and sections 2919.251 and 2919.26 of the Revised Code:

(1) "Family or household member" means any of the following:

(a) Any of the following who is residing or has resided with the offender:

(i) A spouse, a person living as a spouse, or a former spouse of the offender;

(ii) A parent, a foster parent, or a child of the offender, or another person related by
consanguinity or affinity to the offender;

(iii) A parent or a child of a spouse, person living as a spouse, or former spouse of the
offender, or another person related by consanguinity or affinity to a spouse, person living as a
spouse, or former spouse of the offender.

(b) The natural parent of any child of whom the offendcr is the other natural parent or is
the putative other natural parent.

(2) "Person living as a spouse" means a person who is living or has lived with the offender in
a common law marital relationship, who otherwise is cohabiting with the offendcr, or who other-
wise has cohabited with the offender within five years prior to the date of the alleged commission of
the act in question.

(3) "Pregnant woman's unborn" has the same meaning as "such other person's unborn," as set
forth in section 2903.09 of the Revised Code, as it relates to the pregnant woman. Division (C) of
that section applies regarding the use of the term in this section, except.that the second and third
sentences of division (C)(1) of that section shall be construed for purposes of this section as if they
included a reference to this section in the listing of Revised Code sections they contain.

(4) "Termination of the pregnant woman's pregnancy" has the same meaning as "unlawful
termination of another's pregnancy," as set forth in section 2903.09 ofthe Revised Code, as it relates
to the pregnant woman. Division (C) of that section applies regarding the use of the terrn in this sec-
tion, except that the second and third sentences of division (C)(1) of that section shall be construed
for purposes of this section as if they included a reference to this section in the listing of Revised
Code.sections they contain.
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§ 2929.02. Penalties for aggravated murder or murder

(A) Whoever is convicted of or pleads guilty to aggravated murder in violation of section
2903. 01 of the Revised Code shall suffer death or be imprisoned for life, as determined pursuant to
sections 2929. 022 [2929.02.2], 2929.03, and 2929.04 of the Revised Code, except that no person
who raises the matter of age pursuant to section 2929. 023 [2929. 02. 3] of the Revised Code and who
is not found to have been eighteen years of age or older at the time of the cominission of the offense
shall suffer death. In addition, the offender may be fined an amount fixed by the court, but not more
than twenty-five thousand dollars.

(B) (1) Except as otherwise provided in division (B)(2) or (3) of this section, whoever is con-
victed of or pleads guilty to murder in violation of section 2903.02 ofthe Revised Code shall be im-
prisoned for an indefinite term of fifteen years to life.

(2) Except as otherwise provided in division (B)(3) of this section, if a person is convicted of
or pleads guilty to murder in violation of section 2903.02 of the Revised Code, the victim of the of-
fense was less than thirteen years of age, and the offender also is convicted of or pleads guilty to a
sexual motivation specification that was included in the indictment, count in the indictment, or in-
formation charging the offense, the court shall impose an indefinite prison term of thirty years to
life pursuant to division (B)(3) of section 2971.03 of the Revised Code.

(3) If a person is convicted of or pleads guilty to murder in violation of section 2903.02 of the
Revised Code and also is convicted of or pleads guilty to a sexual motivation specification and a
sexually violent predator specification that were included in the indictment, count in the indictment,
or infonnation that charged the murder, the court shall impose upon the offender a term of life im-
prisonment without parole that shall be served pursuant to section 2971.03 of the Revised Code.

(4) In addition, the offender may be fined an amount fixed by the court, but not more than
fifteen thousand dollars.
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(C) The court shall not impose a fine or fines for aggravated murder or murder which, in the ag-
gregate and to the extent not suspended by the court, exceeds the amount which the offender is or
will be able to pay by the method and within the time allowed without undue hardship to the of-
fender or to the dependents of the offender, or will prevent the offender from making reparation for
the victim's wrongful death.

(D) (I ) In addition to any other sanctions imposed for a violation of section 2903.01 or 2903.02
of the Revised Code, if the offender used a motor vehicle as the means to commit the violation, the
court shall impose upon the offender a class two suspension of the offender's driver's license, com-
mercial driver's license, temporary instruction permit, probationary license, or nonresident operating
privilege as specified in division (A)(2) of section 4510.02 of the Revised Code.

(2) As used in division (D) of this section, "motor vehicle" has the same meaning as in sec-
tion 4501. 01 ofthe Revised Code.
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§ 2929.021. Notice to supreme court of indictment charging aggravated murder; plea

(A) If an indictment or a count in an indictment charges the defendant with aggravated murder
and contains one or more specifications of aggravating circumstances listed in division (A) of sec-
tion 2929.04 of the Revised Code, the clerk of the court in which the indictment is filed, within fif-
teen days after the day on which it is filed, shall file a notice with the supreme court indicating that
the indictmeint was filed. The notice shall be in the form prescribed by the clerk of the supreme
court and shall contain, for each charge of aggravated murder with a specification, at least the fol-
lowing information pertaining to the charge:

(1) The name of the person charged in the indictment or count in the indictment with aggra-
vated murder with a specification;

(2) The docket number or numbers of the case or cases arising out of the charge, if available;

(3) The court in which the case or cases will be heard;

(4) The date on which the indictment was filed.

(B) If the indictment or a count in an indictment charges the defendant with aggravated murder
and contains one or more specifications of aggravating circumstances listed in division (A) of sec-
tion 2929.04 of the Revised Code and if the defendant pleads guilty or no contest to any offense in
the case or if the indictment or any count in the indictment is'dismissed, the clerk of the court in
which the plea is entered or the indictment or count is dismissed shall file a notice with the supreme
court indicating what action was taken in the case. The notice shall be filed within fifteen days after
the plea is entered or the indictment or count is dismissed, shall be in the form prescribed by the
clerk of the supreme court, and shall contain at least the following information:

(1) The name of the person who entered the guilty or no contest plea or who is named in the
indictment or count that is dismissed;
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(2) The docket numbers of the cases in which the guilty or no contest plea is entered or in
which the indictment or count is dismissed;

(3) The sentence imposed on the offender in each case.
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§ 2929.022. Determination of aggravating circumstances of prior conviction

(A) If an indictment or count in an indictment charging a defendant with aggravated murder
contains a specification of the aggravating circumstance of a prior conviction listed in division
(A)(5) of section 2929.04 of the Revised Code, the defendant may elect to have the panel of three
judges, if the defendant waives trial by jury, or the trial judge, if the defendant is tried by jury, de-
termine the existence of that aggravating circumstance at the sentencing hearing held pursuant to
divisions (C) and (D) of section 2929.03 of the Revised Code.

(1) If the defendant does not elect to have the existence of the aggravating circumstance de-
termined at the sentencing hearing, the defendant shall be tried on the charge of aggravated murder,
on the specification of the aggravating circumstance of a prior conviction listed in division (A)(5) of
section 2929.04 of the Revised Code, and on any other specifications of an aggravating circum-
stance listed in division (A) of section 2929.04 of the Revised Code in a single trial as in any other
criminal case in which a person is charged with aggravated murder and specifications.

(2) If the defendant does elect to have the existence of the aggravating circumstance of a pri-
or conviction listed in division (A)(5) of section 2929.04 of the Revised Code determined at the
sentencing hearing, then, following a verdict of guilty of the charge of aggravated murder, the panel
of three judges or the trial judge shall:

(a) Hold a sentencing hearing pursuant to division (B) of this section, unless required to
do otberwise under division (A)(2)(b) of this section;

(b) If the offender raises the matter of age at trial pursuant to section 2929.023
[2929.02.3] of the Revised Code and is not found at trial to have been eighteen years of age or older
at the time of the commission of the offense, conduct a hearing to determine if the specification of
the aggravating circumstance of a prior conviction listed in division (A)(5) of section 2929.04 of the
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Revised Code is proven beyond a reasonable doubt. After conducting the hearing, the panel or judge
shall proceed as follows:

(i) If that aggravating circumstance is proven beyond a reasonable doubt or if the de-
fendant at trial was convicted of any other specification of an aggravating circumstance, the panel
or judge shall impose sentence according to division (E) of section 2929.03 of the Revised Code.

(ii) If that aggravating circumstance is not proven beyond a reasonable doubt and the
defendant at trial was not convicted of any other specification of an aggravating circumstance, ex-
cept as otherwise provided in this division, the panel or judge shall impose sentence of life impris-
onment with parole eligibility after serving twenty years of imprisonment on the offender. If that
aggravating circumstance is not proven beyond a reasonable doubt, the defendant at trial was not
convicted of any other specification of an aggravating circumstance, the victim of the aggravated
murder was less than thirteen years of age, and the offender also is convicted of or pleads guilty to a
sexual motivation specification that was included in the indictment, count i_n the indictment, or in-
formation charging the offense, the panel or judge shall sentence the offender pursuant to division
(B)(3) of section 2971.03 ofthe Revised Code to an indefinite term consisting of a minimum term of
thirty years and a maximum term of life imprisonment.

(B) At the sentencing hearing, the panel ofjudges, if the defendant was tried by a panel of three
judges, or the trial judge, if the defendant was tried by jury, shall, when required pursuant to divi-
sion (A)(2) of this section, first determine if the specification of the aggravating circumstance of a
prior conviction listed in division (A)(5) of section 2929.04 of the Revised Code is proven beyond a
reasonable doubt. If the panel ofjudges or the trial judge determines that the specification of the
aggravating circumstance of a prior conviction listed in division (A)(5) of section 2929.04 of the
Revised Code is proven beyond a reasonable doubt or if they do not determine that the specification
is proven beyond a reasonable doubt but the defendant at trial was convicted of a specification of
any other aggravating circumstance listed in division (A) of section 2929.04 of the Revised Code,
the panel of judges or the trial judge and trial jury shall impose sentence on the offender pursuant to
division (D) of section 2929.03 and section 2929.04 of the Revised Code. If the panel ofjudges or
the trial judge does not determine that the specification of the aggravating circumstance of a prior
conviction listed in division (A)(5) of section 2929.04 ofthe Revised Code is proven beyond a rea-
sonable doubt and the defendant at trial was not convicted of any other specification of an aggra-
vating circumstance listed in division (A) of section 2929.04 of the Revised Code, the panel of
judges or the trial judge shall terminate the sentencing hearing and impose sentence on the offender
as follows:

(1) Subject to division (B)(2) of this section, the panel or judge shall impose a sentence of
life imprisonment with parole eligibility after serving ttventy years of imprisonment on the offender.

(2) If the victim of the aggravated murder was less than thirteen years of age and the offender
also is convicted of or pleads guilty to a sexual motivation specification that was included in the in-
dictment, count in the indictment, or information charging the offense, the panel or judge shall sen-
tence the offender pursuant to division (B)(3) of section 2971.03 ofthe Revised Code to an indefi-
nite term consisting of a minimum term of thirty years and a maximum term of life irnprisonment.
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§ 2929.023. Defendant may raise matter of age

A person charged with aggravated murder and one or more specifications of an aggravating cir-
cumstance may, at trial, raise the matter of his age at the time of the alleged commission of the of-
fense and may present evidence at trial that he was not eighteen years of age or older at the time of
the alleged commission of the offense. The burdens of raising the matter of age, and of going for-
ward with the evidence relating to the matter of age, are upon the defendant. After a defendant has
raised the matter of age at trial, the prosecution shall have the burden of proving, by proof beyond a
reasonable doubt, that the defendant was eighteen years of age or older at the time of the alleged
commission of the offense.
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§ 2929.024. Investigation services and experts for indigent

If the court determines that the defendant is indigent and that investigation services, experts, or
other services are reasonably necessary for the proper representation of a defendant charged with
aggravated murder at trial or at the sentencing hearing, the court shall authorize the defendant's
counsel to obtain the necessary services for the defendant, and shall order that payment of the fees
and expenses for the necessary services be made in the same manner that payment for appoirited
counsel is made pursuant to Chapter 120. of the Revised Code. If the court determines that the nec-
essary services had to be obtained prior to court authorization for payment of the fees and expenses
for the necessary services, the court may, after the services have been obtained, authorize the de-
fendant's counsel to obtain the necessary services and order that payment of the fees and expenses
for the necessary services be made as provided in this section.
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§ 2929.03. Imposing sentence for aggravated murder

(A) If the indictment or count in the indictment charging aggravated murder does not contain one
or more specifications of aggravating circumstances listed in division (A) of section 2929.04 of the
Revised Code, then, following a verdict of guilty of the charge of aggravated murder, the trial court
shall impose sentence on the offender as follows:

(1) Except as provided in division (A)(2) of this section, the trial court shall impose one of
the following sentences on the offender:

(a) Life imprisonment without parole;

(b) Subject to division (A)(1)(e) of this section, life imprisonment with parole eligibility
after serving twenty years of imp'risonment;

(c) Subject to division (A)(1)(e) of this section, life imprisonment with parole eligibility
after serving twenty-five full yeais of imprisonment;

(d) Subject to division (A)(1)(e) of this section, -life imprisonment with parole eligibility
after serving thirty full years of imprisonment;

(e) If the victim of the aggravated murder was less than thirteen years of age, the offender
also is convicted of or pleads guilty to a sexual motivation specification that was included in the in-
dictment, count in the indictment, or information charging the offense, and the trial court does not
impose a sentence of life imprisonment without parole on the offender pursuant to division
(A)(1)(a) of this section, the trial court shall sentence the offender pursuant to division (B)(',) of
section 2971. 03 of the Revised Code to an indefinite term consisting of a minimum term of thirty
years and a maximum term of life imprisonment that shall be served pursuant to that section.
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(2) If the offender also is convicted of or pleads guilty to a sexual motivation specification
and a sexually violent predator specification that are included in the indictment, count in the in-
dictment, or information that charged the aggravated murder, the trial court shall impose upon the
offender a sentence of life imprisonment without parole that shall be served pursuant to section
2971.03 of the Revised Code.

(B) If the indictment or count in the indictment charging aggravated murder contains one or
more specifications of aggravating circumstances listed in division (A) of section 2929.04 of the
Revised Code, the verdict shall separately state whether the accused is found guilty or not guilty of
the principal charge and, if guilty of the principal charge, whether the offender was eighteen years
of age or older at the time of the commission of the offense, if the matter of age was raised by the
offender pursuant to section 2929.023 [2929.02.3] of the Revised Code, and whether the offender is
guilty or not guilty of each specification. The jury shall be instructed on its duties in this regard. The
instruction to the jury shall include an instruction that a specification shall be proved beyond a rea-
sonable doubt in order to support a guilty verdict on the specification, but the instruction shall not
mention the penalty that may be the consequence of a guilty or not guilty verdict on any charge or
specification.

(C) (1) If the indictment or count in the indictment charging aggravated murder contains one or
more specifications of aggravating circumstances listed in division (A) of section 2929.04 of the
Revised Code, then, following a verdict of guilty of the charge but not guilty of each of the specifi-
cations, and regardless of whether the offender raised the matter of age pursuant to section 2929. 023
[2929.02.3] ofthe Revised Code, the trial court shall impose sentence on the offender as follows:

(a) Except as provided in division (C)(1)(b) of this section, the trial court shall impose one
of the following sentences on the offender:

(i) Life imprisonment without parole;

(ii) Subject to division (C)(1)(a)(v) of this section, life imprisonment with parole eligi-
bility after serving twenty years of imprisonment;

(iii) Subject to division (C)(1)(a)(v) of this section, life imprisonment with parole eli-
gibility after serving twenty-five full years of imprisonment;

(iv) Subject to division (C)(1)(a)(v) of this section, life imprisonment with parole eligi-
bility after serving thirty full years of imprisonrnent;

(v) If the victim of the aggravated murder was less than thirteen years of age, the of-
fender also is convicted of or pleads guilty to a sexual motivation specification that was included in
the indictment, count in the indictment, or information charging the offense, and the trial court does
not impose a sentence of life imprisonment without parole on the offender pursuant to division
(C)(1)(a)(i) of this section, the trial court shall sentence the offender pursuant to division (.B)(3) of
section 2971. 03 ofthe Revised Code to an indefinite term consisting of a minimum term of thirty
years and a maximum term of life imprisonment.

(b) If the offender also is convicted of or pleads guilty to a sexual motivation specification
and a sexually violent predator specification that are included in the indictment, count in the in-
dictment, or information that charged the aggravated murder, the trial court shall impose upon the
offender a sentence of life imprisonment without parole that shall be served pursuant to section
2971. 03 ofthe Revised Code.
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(2) (a) If the indictment or count in the indictment contains one or more specifications of ag-
gravating circumstances listed in division (A) of section 2929.04 ofthe Revised Code and if the of-
fender is found guilty of both the charge and one or more of the specifications, the penalty to be
imposed on the offender shall be one of the following:

(i) Except as provided in division (C)(2)(a)(ii) or ( iii) of this section, the penalty to be
imposed on the offender shall be death, life imprisonment without parole, life imprisonment witb
parole eligibility after serving twenty-five full years of imprisonment, or life imprisonment with
parole eligibility after serving thirty full years of imprisonment.

(ii) Except as provided in division (C)(2)(a)(iii) of this section, if the victim of the ag-
gravated murder was less than thirteen years of age, the offender also is convicted of or pleads
guilty to a sexual motivation specification that was included in the indictment, count in the indict-
ment, or information charging the offense, and the trial court does not impose a sentence of death or
life imprisonment without parole on the offender pursuant to division (C)(2)(a)(i) of this section, the
penalty to be imposed on the offender shall be an indefinite term consisting of a minimum term of
thirty years and a maximum term of life imprisonment that shall be imposed pursuant to division
(B)(3) of section 2971.03 ofthe Revised Code and served pursuant to that section.

(iii) If the offender also is convicted of or pleads guilty to a sexual motivation specifi-
cation and a sexually violent predator specification that are included in the indictment, count in the
indictment, or information that charged the aggravated murder, the penalty to be imposed on the
offender shall be death or life imprisonrnent without parole that shall be served pursuant to section
2971.03 ofthe Revised Code.

(b) A penalty imposed pursuant to division (C)(2)(a)(i), (ii), or (iii) of this section shall be
determined pursuant to divisions (D) and (E) of this section and shall be determined by one of the
following:

(i) By the panel of three judges that tried the offender upon the offender's waiver of the
right to trial by jury;

(ii) By the trial jury and the trial judge, if the offender was tried by jury.

(D) (1) Death may not be imposed as a penalty for aggravated murder if the offender raised the
matter of age at trial pursuant to section 2929. 023 (2929. 02. 3] of the Revised Code and was not
found at trial to have been eighteen years of age or older at the time of the commission of the of-
fense. When death may be imposed as a penalty for aggravated murder, the court shall proceed un-
der this division. When death may be imposed as a penalty, the court, upon the request of the de-
fendant, shall require a pre-sentence investigation to be made and, upon the request of the defend-
ant, shall require a mental examination to be made, and shall require reports of the investigation and
of any mental examination submitted to the court, pursuant to section 2947.06 ofthe Revised Code.
No statement made or information provided by a defendant in a mental examination or proceeding
conducted pursuant to this division shall be disclosed to any person, except as provided in this divi-
sion, or be used in evidence against the defendant on the issue of guilt in any retrial. A pre-sentence
investigation or mental examination shall not be made except upon request of the defendant. Copies
of any reports prepared under this division shall be furnished to the court, to the trial jury if the of-
fender was tried by a jury, to the prosecutor, and to the offender or the offender's counsel for use
under this division. The court, and the trial jury if the offender was tried by a jury, shall consider
any report prepared pursuant to this division and furnished to it and any evidence raised at trial that
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is relevant to the aggravating circumstances the offender was found guilty of committing or to any
factors in mitigation of the imposition of the sentence of death, shall hear testimony and other evi-
dence that is relevant to the nature and circumstances of the aggravating circumstances the offender
was found guilty of committing, the mitigating factors set forth in division (B) of section 2929.04 of
the Revised Code, and any other factors in mitigation of the imposition of the sentence of death, and
shall hear the statement, if any, of the offender, and the arguments, if any, of counsel for the defense
and prosecution, that are relevant to the penalty that should be imposed on the offender. The de-
fendant shall be given great latitude in the presentation of evidence of the mitigating factors set
forth in division (B) of section 2929.04 of the Revised Code and of any other factors in mitigation of
the imposition of the sentence of death. If the offender chooses to make a statement, the offender is
subject to cross-examination only if the offender consents to make the statement under oath or af-
firmation.

The defendant shall have the burden of going forward with the evidence of any factors in
mitigation of the imposition of the sentence of death. The prosecution shall have the burden of
proving, by proof beyond a reasonable doubt, that the aggravating circumstances the defendant was
found guilty of committing are sufficient to outweigh the factors in mitigation of the imposition of
the sentence of death.

(2) Upon consideration of the relevant evidence raised at trial, the testimony, other evidence,
statement of the offender, arguments of counsel, and, if applicable, the reports submitted pursuant to
division (D)(1) of this section, the trial jury, if the offender was tried by a jury, shall determine
whether the aggravating circumstances the offender was found guilty of committing are sufficient to
outweigh the mitigating factors present in the case. If the trial jury unanimously finds, by proof be-
yond a reasonable doubt, that the aggravating circumstances the offender was found guilty of com-
mitting outweigh the mitigating factors, the trial jury shall recommend to the court that the sentence
of death be imposed on the offender. Absent such a finding, the jury shall recommend that the of-
fender be sentenced to one of the following:

(a) Except as provided in division (D)(2)(b) or (c) of this section, to life imprisonment
without parole, life imprisonment with parole eligibility after serving twenty-five full years of im-
prisonment, or life imprisonment with parole eligibility after serving thirty full years of imprison-
ment;

(b) Except as provided in division (D)(2)(c) of this section, if the victim of the aggravated
murder was less than thirteen years of age, the offender also is convicted of or pleads guilty to a
sexual motivation specification that was included in the indictment, count in the indictment, or in-
formation charging the offense, and the jury does not recommend a sentence of life imprisonment
without parole pursuant to division (D)(2)(a) of this section, to an indefinite term consisting of a
minimum term of thirty years and a maximum term of life imprisonment to be imposed pursuant to
division (B)(3) of section 2971.03 of the Revised Code and served pursuant to that section.

(c) If the offender also is convicted of or pleads guilty to a sexual motivation specification
and a sexually violent predator specification that are included in the indictment, count in the in-
dictment, or information that charged the aggravated murder, to life imprisonment without parole.

If the trial jury recommends that the offender be sentenced to life imprisonment without
parole, life imprisonment with parole eligibility after serving twenty-five full years of imprison-
ment, life imprisonment with parole eligibility after serving thirty full years of imprisonment, or an
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indefinite term consisting of a minimum term of thirty years and a maximum term of life imprison-
ment to be imposed pursuant to division (B)(3) of section 2971.03 ofthe Revised Code, the court
shall impose the sentence recommended by the jury upon the offender. If the sentence is an indefi-
nite term consisting of a minimum terrn of thirty years and a maximum term of life imprisonment
imposed as described in division (D)(2)(b) of this section or a sentence of life imprisonment without
parole imposed under division (D)(2)(c) of this section, the sentence shall be served pursuant to sec-
tion 2971.03 ofthe Revised Code. If the trial jury recommends that the sentence of death be im-
posed upon the offender, the court shall proceed to impose sentence pursuant to division (D)(3) of
this section.

(3) Upon consideration of the relevant evidence raised at trial, the testimony, other evidence,
statement of the offender, arguments of counsel, and, if applicable, the reports submitted to the
court pursuant to division (D)(l ) of this section, if, after receiving pursuant to division (D)(2) of this
section the trial jury's recommendation that the sentence of death be imposed, the court finds, by
proof beyond a reasonable doubt, or if the panel of three judges unanimously finds, by proof beyond
a reasonable doubt, that the aggravating circumstances the offender was found guilty of conunitting
outweigh the mitigating factors, it shali impose sentence of death on the offender. Absent such a
finding by the court or panel, the court or the panel shall impose one of the following sentences on
the offender:

(a) Except as provided in division (D)(3)(b) of this section, one of the following:

(i) Life imprisonment without parole;

(ii) Subject to division (D)(3)(a)(iv) of this section, life imprisonment with parole eli-
gibility after serving twenty-five full years of imprisonment;

(iii) Subject to division (D)(3)(a)(iv) of this section, life imprisonment with parole eli-
gibility after serving thirty full years of imprisonment;

(iv) If the victim of the aggravated murder was less than thirteen years of age, the of-
fender also is convicted of or pleads guilty to a sexual motivation specification that was included in
the indictment, count in the indictment, or information charging the offense, and the trial court does
not impose a sentence of life imprisonment without parole on the offender pursuant to division
(D)(3)(a)(i) of this section, the court or panel shall sentence the offender pursuant to division (B)(3)
of section 2971.03 ofthe Revised Code to an indefinite term consisting of a minimum term of thirty
years and a maximum term of life imprisonment.

(b) If the offender also is convicted of or pleads guilty to a sexual motivation specification
and a sexually violent predator specification that are included in the indictment, count in the in-
dictment, or information that charged the aggravated murder, life imprisonment without parole that
shall be served pursuant to section 2971.03 ofthe Revised Code.

(E) If the offender raised the matter of age at trial pursuant to section 2929.023 [2929.02.3] of
the Revised Code, was convicted of aggravated murder and one or more specifications of an aggra-
vating circumstance listed in division (A) of section 2929.04 ofthe Revised Code, and was not
found at trial to have been eighteen years of age or older at the time of the commission of the of-
fense, the court or the panel of three judges shall not impose a sentence of death on the offender.
Instead, the court or panel shall impose one of the following sentences on the offender:

(1) Except as provided in division (E)(2) of this section, one of the following:
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(a) Life imprisonment without parole;
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(b} Subject to division (E)(2)(d) of this section, life imprisonment with parole eligibility
after serving twenty-five full years of imprisonment;

(c) Subject to division (E)(2)(d) of this section, life imprisonment with parole eligibility
after serving thirty full years of imprisonment;

(d) If the victim of the aggravated murder was less than thirteen years of age, the offender
also is convicted of or pleads guilty to a sexual motivation specification that was included in the in-
dictment, count in the indictment, or information charging the offense, and the trial court does not
impose a sentence of life imprisonment without parole on the offender pursuant to division (E)(2)(a)
of this section, the court or panel shall sentence the offender pursuant to division (B)(3) of section
2971.03 of the Revised Code to an indefinite term consisting of a minimum term of thirty years and
a maximum term of life imprisonment.

(2) If the offender also is convicted of or pleads guilty to a sexual motivation specification
and a sexually violent predator specification that are included in the indictment, count in the in-
dictment, or information that charged the aggravated murder, life imprisonment without parole that
shall be served pursuant to section 2971.03 ofthe Revised Code.

(F) The court or the panel of three judges, when it imposes sentence of death, shall state in a
separate opinion its specific findings as to the existence of any of the mitigating factors set forth in
division (B) of section 2929.04 of the Revised Code, the existence of any other mitigating factors,
the aggravating circumstances the offender was found guilty of committing, and the reasons why
the aggravating circumstances the offender was found guilty of committing were sufficient to out-
weigh the mitigating factors. The court or panel, when it imposes life imprisonment or an indefinite
term consisting of a minimum term of thirty years and a maximum term of life imprisonment under
division (D) of this section, shall state in a separate opinion its specific findings of which of the
mitigating factors set forth in division (B) of section 2929.04 ofthe Revised Code it found to exist,
what other mitigating factors it found to exist, what aggravating circumstances the offender was
found guilty of committing, and why it could not find that these aggravating circumstances were
sufficient to outweigh the mitigating factors. For cases in which a sentence of death is imposed for
an offense committed before January 1, 1995, the court or panel shall file the -opinion required to be
prepared by this division with the clerk of the appropriate court of appeals and with the clerk of the
supreme court within fifteen days after the court or panel imposes sentence. For cases in which a
sentence of death is imposed for an offense committed on or after January 1, 1995, the court or pan-
el shall file the opinion required to be prepared by this division with the clerk of the supreme court
within ffteen days after the court or panel imposes sentence. The judgment in a case in which a
sentencing hearing is held pursuant to this section is not final until the opinion is filed.

(G) (1) Whenever the court or a panel of three judges imposes a sentence of death for an offense
committed before January 1, 1995, the clerk of the court in which the judgment is rendered shall
deliver the entire record in the case to the appellate court.

(2) Whenever the court or a panel of three judges imposes a sentence of death for an offense
committed on or after January 1, 1995, the clerk of the court in which the judgment is rendered shall
deliver the entire record in the case to the supreme court.
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§ 2929.04. Criteria for imposing death or imprisonment for a capital offense

(A) Imposition of the death penalty for aggravated murder is precluded unless one or more of the
following is specified in the indictment or count in the indictment pursuant to section 2941.14 of the
Revised Code and proved beyond a reasonable doubt:

(1) The offense was the assassination of the president of the United States or a person in line
of succession to the presidency, the governor or lieutenant governor of this state, the president-elect
or vice president-elect of the United States, the governor-elect or lieutenant governor-elect of this
state, or a candidate for any of the offices described in this division. For purposes of this division, a
person is a candidate if the person has been nominated for election according to law, if the person
has filed a petition or petitions according to law to have the person's name placed on the ballot in a
primary or general election, or if the person campaigns as a write-in candidate in a primary or gen-
eral election.

(2) The offense was committed for hire.

(3) The offense was committed for the purpose of escaping detection, apprehension, trial, or
punishment for another offense committed by the offender.

(4) The offense was committed while the offender was under detention or while the offender
was at large after having broken detention. As used in division (A)(4) of this section, "detention"
has the same meaning as in section 2921. 01 of the Revised Code, except that detention does not in-
clude hospitalization, institutionalization, or confinement in a mental health facility or mental retar-
dation and developmentally disabled facility unless at the time of the commission of the offense ei-
ther of the following circumstances apply:

(a) The offender was in the facility as a result of being charged with a violation.of a sec-
tion ofthe Revised Code.
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(b) The offender was under detention as a result of being convicted of or pleading guilty
to a violation of a section of the Revised Code.

(5) Prior to the offense at bar, the offender was convicted of an offense an essential element
of which was the purposeful killing of or attempt to kill another, or the offense at bar was part of a
course of conduct involving the purposeful killing of or attempt to kill two or more persons by the
offender.

(6) The victim of the offense was a law enforcement officer, as defined in section 2911. 01 of
the Revised Code, whom the offender had reasonable cause to know or knew to be a law enforce-
ment officer as so defined, and either the victim, at the time of the commission of the offense, was
engaged in the victim's duties, or it was the offender's specific purpose to kill a law enforcement
officer as so defined.

(7) The offense was committed while the offender was committing, attempting to commit, or
fleeing immediately after committing or attempting to commit kidnapping, rape, aggravated arson,
aggravated robbery, or aggravated burglary, and either the offender was the principal offender in the
commission of the aggravated murder or, if not the principal offender, committed the aggravated
murder with prior calculation and design.

(8) The victim of the aggravated murder was a witness to an offense who was purposely
killed to prevent the victim's testimony in any criminal proceeding and the aggravated murder was
not committed during the commission, attempted commission, or flight immediately after the com-
mission or attempted commission of the offense to which the victim was a witness, or the victim of
the aggravated murder was a witness to an offense and was purposely killed in retaliation for the
victim's testimony in any criminal proceeding.

(9) The offender, in the commission of the offense, purposefully caused the death of another
who was under thirteen years of age at the time of the commission of the offense, and either the of-
fender was the principal offender in the commission of the offense or, if not the principal offender,
committed the offense with prior calculation and design.

(10) The offense was committed while the offender was committing, attempting to commit,
or fleeing immediately after committing or attempting to commit terrorism.

(B) If one or more of the aggravating circumstances listed in division (A) of this section is spec-
ified in the indictment or count in the indictment and proved beyond a reasonable doubt, and if the
offender did not raise the matter of age pursuant to section 2929. 023 [2929.02.3] of the Revised
Code or if the offender, after raising the matter of age, was found at trial to have been eighteen
years of age or older at the time of the commission of the offense, the court, trial jury, or panel of
three judges shall consider, and weigh against the aggravating circumstances proved beyond a rea-
sonable doubt, tlie nature and circurnstances of the offense, the history, character, and background
of the offender, and all of the following factors:

(1) Whether the victim of the offense induced or facilitated it;

(2) Whether it is unlikely that the offense would have been committed, but for the fact that
the offender was under duress, coercion, or strong provocation;

(3) Whether, at the time of committing the offense, the offender, because of a mental disease
or defect, lacked substantial capacity to appreciate the criminality of the offender's conduct or to
conform the offender's conduct to the requirements of the law;
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(4) The youth of the offender;
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(5) The offender's lack of a significant history of prior criminal convictions and delinquency
adjudications;

(6) If the offender was a participant in the offense but not the principal offender, the degree
of the offender's participation in the offense and the degree of the offender's participation in the acts
that led to the death of the victim;

(7) Any other factors that are relevant to the issue of whether the offender should be sen-
tenced to death.

(C) The defendant shall be given gteat latitude in the presentation of evidence of the factors
listed in division (B) of this section and of any other factors in mitigation of the imposition of the
sentence of death.

The existence of any of the mitigating factors listed in division (B) of this section does not pre-
clude the imposition of a sentence of death on the offender but shall be weighed pursuant to divi-
sions (D)(2) and (3) of section 2929.03 of the Revised Code by the trial court, trial jury, or the panel
of three judges against the aggravating circumstances the offender was found guilty of committing.
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§ 2929.05. Appellate review of death sentence

(A) Whenever sentence of death is imposed pursuant to sections 2929.03 and 2929.04 of the Re-
vised Code, the court of appeals, in a case in which a sentence of death was imposed for an offense
committed before January 1, 1995, and the supreme court shall review upon appeal the sentence of
death at the same time that they review the other issues in the case. The court of appeals and the su-
preme court shall review the judgment in the case and the sentence of death imposed by the court or
panel of three judges in the same manner that they review other criminal cases, except that they
shall review and independently weigh all of the facts and other evidence disclosed in the record in
the case and consider the offense and the offender to determine whether the aggravating circum-
stances the offender was found guilty of committing outweigh the mitigating factors in the case, and
whether the sentence of death is appropriate. In determining whether the sentence of death is appro-
priate, the court of appeals, in a case in which a sentence of death was imposed for an offense com-
mitted before January 1, 1995, and the supreme court shall consider whether the sentence is exces-
sive or disproportionate to the penalty imposed in similar cases. They also shall review all of the
facts and other evidence to determine if the evidence supports the finding of the aggravating cir-
curiistances the trial jury or the panel of three judges found the offender guilty of committing, and
shall determine whether the seritencing court properly weighed the aggravating circumstances the
offender was found guilty of committing and the rnitio,ating factors. The court of appeals, in a case
in which a sentence of death wasimposed for an offense committed before January 1, 1995, or the
supreme court shall affirm a sentence of death only if the particular court is persuaded from the rec-
ord that the aggravating circumstances the offender was found guilty of committing outweigh the
mitigating factors present in the case and that the sentence of death is the appropriate sentence in the
case.

A court of appeals that reviews a case in which the sentence of death is imposed for an offense
committed before January 1, 1995, shall file a separate opinion as to its findings in the case with the
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clerk of the supreme court. The opinion shall be filed within fifteen days after the court issues its
opinion and shall contain whatever information is required by the clerk of the supreme court.

(B) The court of appeals, in a case in which a sentence of death was imposed for an offense
committed before January 1, 1995, and the supreme court shall give priority over all other cases to
the review of judgments in which the sentence of death is imposed and, except as otherwise pro-
vided in this section, shall conduct the review in accordance with the Rules of Appellate Procedure.

(C) At any time after a sentence of death is imposed pursuant to section 2929.022 or 2929.03 of
the Revised Code, the court of common pleas that sentenced the offender shall vacate the sentence if
the offender did not present evidence at trial that the offender was not eighteen years of age or older
at the time of the commission of the aggravated murder for which the offender was.sentenced and if
the offender shows by a preponderance of the evidence that the offender was less than eighteen
years of age at the time of the commission of the aggravated murder for which the offender was
sentenced. The court is not required to hold a hearing on a motion filed pursuant to this division un-
less the court finds, based on the motion and any supporting information submitted by the defend-
ant, any information submitted by the prosecuting attorney, and the record in the case, including any
previous hearings and orders, probable cause to believe that the defendant was not eighteen years of
age or older at the time of the commission of the aggravated murder for which the defendant was
sentenced to death.
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§ 2929.06. Resentencing after sentence of death or life imprisonment without parole is set aside,
nullified, or vacated

(A) If a sentence of death imposed upon an offender is set aside, nullified, or vacated because the
court of appeals, in a case in which a sentence of death was imposed for an offense committed be-
fore January 1, 1995, or the supreme court, in cases in which the supreme court reviews the sen-
tence upon appeal, could not affirm the sentence of death under the standards imposed by section
2929.05 ofthe Revised Code, is set aside, nullified, or vacated for the sole reason that the statutory
procedure for imposing the sentence of death that is set forth in sections 2929.03 and 2929.04 of the
Revised Code is unconstitutional, is set aside, nullified, or vacated pursuant to division (C) of sec-
tion 2929.05 ofthe Revised Code, or is set aside, nullified, or vacated because a court has deter-
mined that the offender is mentally retarded under standards set forth in decisions of the supreme
court of this state or the United States supreme court, the trial court that sentenced the offender shall
conduct a hearing to resentence the offender. At the resentencing hearing, the court shall impose
upon the offender a sentence of life imprisonment or an indefinite term consisting of a minimum
term of thirty years and a maximum term of life imprisonment that is determined as specified in this
division. If division (D) of section 2929.03 ofthe Revised Code, at the time the offender committed
the aggravated murder for which the sentence of death was imposed, required the imposition when a
sentence of death was not imposed of a sentence of life imprisonment without parole or a sentence
of an indefinite term consisting of a minimum term of thirty years and a maximum term of life im-
prisontment to be imposed pursuant to division (A) or (B)(3) of section 2971.03 of the Revised Code
and served pursuant to that section, the court shall impose the sentence so required. In all other cas-
es, the sentences of life imprisonment that are available at the hearing, and from which the court
shall impose sentence, shall be the same sentences of life imprisonment that were available under
division (D) of section 2929.03 or under section 2909.24 of the Revised Code at the time the of-
fender committed the offense for which the sentence of death was imposed. Nothing in this division
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regarding the resentencing of an offender shall affect the operation of section 2971.03 of the Re-
vised Code.

(B) Whenever any court of this state or any federal court sets aside, nullifies, or vacates a sen-
tence of death imposed upon an offender because of error that occurred in the sentencing phase of
the trial and if division (A) of this section does not apply, the trial court that sentenced the offender
shall conduct a new hearing to resentence the offender. If the offender was tried by a jury, the trial

court shall impanel a new jury for the hearing. If the offender was tried by a panel of three judges,
that panel or, if necessary, a new panel of three judges shall conduct the hearing. At the hearing, the
court or panel shall follow the procedure set forth in division (D) of section 2929.03 of the Revised
Code in determining whether to impose upon the offender a sentence of death, a sentence of life
imprisonment, or an indefinite term consisting of a minimum term of thirty years and a maximum
term of life imprisonment. If, pursuant to that procedure, the court or panel deterrnines that it will
impose a sentence other than a sentence of death, the court or panel shall impose upon the offender
one of the sentences of life imprisonment that could have been imposed at the time the offender

committed the offense for which the sentence of death was imposed, determined as specified in this
division, or an indefinite term consisting of a minimum term of thirty years and a maximum term of
life imprisonrnent that is determined as specified in this division. If division (D) of section 2929.03
of the Revised Code, at the time the offender committed the aggravated murder for which the sen-
tence of death was imposed, required the imposition when a sentence of death was not imposed of a
sentence of life imprisonment without parole or a sentence of an indefinite term consisting of a
minimum term of thirty years and a maximum term of life imprisonment to be imposed pursuant to
division (A) or (B)(3) of section 2971.03 of the Revised Code and served pursuant to that section,
the court or panel shall impose the sentence so required. In all other cases, the sentences of life im-
prisonment that are available at the hearing, and from which the court or panel shall impose sen-
tence, shall be the same sentences of life imprisonment that were available under division (D) of
section 2929.03 or under section 2909.24 of the Revised Code at the time the offender committed
the offense for which the sentence of death was imposed.

(C) If a sentence of life imprisonment without parole imposed upon an o.ffender pursuant to sec-
tion 2929. 021 or 2929.03 of the Revised Code is set aside, nullified, or vacated for the sole reason
that the statutory procedure for imposing the sentence of life imprisonment without parole that is set
forth in sections 2929.03 and 2929.04 of the Revised Code is unconstitutional, the trial court that
sentenced the offender shall conduct a hearing to resentence the offender to Iife imprisonment with
parole eligibility after serving twenty-five full years of imprisonment or to life imprisonment with
parole eligibility after serving thirty fulI years of imprisonment.

(D) Nothing in this section limits or restricts the rights of the state to appeal any order setting
aside, nullifying, or vacating a conviction or sentence of death, when an appeal of that nature oth-
erwise would be available.

(E) This section, as amended by H.B. 184 of the 125th general assembly, shall apply to all of-
fenders who have been sentenced to death for an aggravated murder that was committed on or after
October 19; 1981, or for terrorism that was committed on or after May 15, 2002. This section, as
amended by H.B. 184 of the 125th general assembly, shall apply equally to all such offenders sen-
tenced to death prior to, on, or after March 23, 2005, including offenders who, on March 23, 2005,
are challenging their sentence of death and offenders whose sentence of death has been set aside,
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nullified, or vacated by any court of this state or any federal court but who, as of March 23, 2005,
have not yet been resentenced.
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Ohio Rules Of Crirriinal Procedure

Ohio Crinm. R 11 (2013)

Review Court Orders which may amend this Rule.

Rule 11. Pleas, rights upon plea

(A) Pleas.

A defendant may plead not guilty, not guilty by reason of insanity, guilty or, with the consent of the court, no

contest. A plea of not guilty by reason of insanity shall be made in writing by either the defendant or the defendant's

attorney. All other pleas may be made orally. The pleas of not guilty and not guilty by reason of insanity may be joined.

If a defendant refuses to plead, the court shall enter a plea of not guilty on behalf of the defendant.

(B) Effect of guilty or no contest pleas.

With reference to the offense or offenses to which the plea is entered:

(1) The plea of guilty is a complete admission of the defendant's guilt.

(2) The plea of no contest is not an admission of defendant's guilt, but is an admission of the truth of the facts

alleged in the indictment, information, or complaint, and the plea or admission shall not be used against the defendant in

any subsequent civil or criminal proceeding.

(3) When a plea of guilty or no contest is accepted pursuant to this rule, the court, except as provided in divisions
(C)(3) and (4) of this rule, shall proceed with sentencing under Crim.R. 32.

(C) Pleas of guilty and no contest in felony cases.

(1) Where in a felony case the defendant is unrepresented by counsel the court shall not accept a plea of guilty or

no contest unless the defendant, after being readvised that he or she has the right to be represented by retained counsel,

or pursuant to Crirn.R. 44 by appointed counsel, waives this right.

(2) In felony cases the court may refuse to accept a plca of guilty or a plea of no contest, and shall not accept a plea

of guilty or no contest without first addressing the dcfendant personally and doing all of the following:

(a) Determining that the defendant is making the plea voluntarily, with understanding of the nature of the charges

and of the maximum penalty involved, and, if applicable, that the defendant is not eligible for probation or for the

imposition of community control sanctions at the sentencing hearing.
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(b) Informing the defendant of and determining that the defendant understands the effect of the plea of guilty or

no contest, and that the court, upon acceptance of the plea, may proceed with judgment and sentence.

(c) ]nforming the defendant and determining that the defendant understands that by the plea the defendant is

waiving the rights to jury trial, to confront witnesses against him or her, to have compulsory process for obtaining

witnesses in the defendant's favor, and to require the state to prove the defendant's guilt beyond a reasonable doubt at a

trial at which the defendant cannot be compelled to testify against himself or herself.

(3) With respect to aggravated murder cominitted on and after January 1, 1974, the defendant shall plead

separately to the charge and to each specification, if any. A plea of guilty or no contest to the charge waives the

defendant's right to a jury trial, and before accepting a plea of guilty or no contest the court shall so advise the defendant

and determine that the defendant understands the consequences of the plea_

If the indictment contains no specification, and a plea of guilty or no contcst to the charge is accepted, the court

shall impose the sentence provided by law.

If the indictment contains one or more specifications, and a plea of guilty or no contest to the charge is accepted,

the court may dismiss the specifications and impose sentence accordingly, in the interests ofjustice.

If the indictment contains one or more specifications that are not dismissed upon acceptance of a plea of guilty or

no contest to the charge, or if pleas of guilty or no contest to both the charge and one or more specifications are

accepted, a court composed of three judges shall: (a) determine whether the offense was aggravated murder or a lesser

offense; and (b) if the offense is determined to have been a lesser offense, impose sentence accordingly; or (c) if the

offense is determined to have been aggravated murder, proceed as provided by law to deterrnine the presence or absence

of the specified aggravating circumstances and of niitigating circumstances, and impose sentence accordingly.

(4) With respect to all other cases the court need not take testimony upon a plea of guilty or no contest.

(D) Misdemeanor cases involving serious offenses.

In misdemeanor cases involving serious offenses the court may refuse to accept a plea of guilty or no contest, and

shall not accept such plea without first addressing the defendant personally and informing the defendant of the effect of

the pleas of guilty, no contest, and not guilty and determining that the defendant is making the plea voluntarily. Where

the defendant is unrepresented by counsel the court shall not accept a plea of guilty or no contest unless the defendant,

after being readvised that he or she has the right to be represented by retained counsel, or pursuant to Crim.R_ 44 by

appointed counsel, waives this right.

(E) Misdemeanor cases involving petty offenses.

In misdemeanor cases involving petty offenses the court may refuse to accept a plea of guilty or no contest, and

shall not accept such plea without first informing the defendant of the effect of the pleas of guilty, no contest, and not

gui l ty.

The counsel provisions of Crim.R. 44(B) and (C) apply to division (E) of this rule.

(F) Negotiated plea in felony cases.

When, in felony cases, a negotiated plea of guilty or no contest to one or more offenses charged or to one or more

other or lesser offenses is offered, the underlying agreeinent upon which the plea is based shall be stated on the record

in open court.

(G) Refusal of court to accept plea.
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If the court refuses to accept a plea of guilty or no contest, the court shall enter a plea of not guilty on behalf of the

defendant. ln such cases neither plea shall be admissible in evidence nor be the subject of comment by the prosecuting

attomey or court.

(H) Defense of insanity.

The defense of not guilty by reason of insanity must be pleaded at the time of arraignment, except that the court for

good cause shown shall permit such a plea to be entered at any time before trial.
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Ohio Rules Of Evidence

Article IV. Relevancy and its limits

Ohio Evid. R. 401 (2013)

Review Court Orders which may amend this Rule.

Rule 401. Definition of "relevant evidence"

"Relevant evidence" means evidence having any tendency to make the existence of any fact that is of consequence to

the determination of the action more probable or less probable than it would be without the evidence.
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Ohio Rules Of Evidence
Article IV. Relevancy and its limits

Ohio Evid. R. 403 (2013)

Review Court Orders which may amend this Rule.

Rule 403. Exclusion of relevant evidence on grounds of prejudice, confusion, or undue delay

(A) Exclusion mandatory.

Although relevant, evidence is not admissible if its probative value is substantially outweighed by the danger of
unfair prejudice, of confusion of the issues, or of misleading the jury.

(B) Exclusion discretionary.

Although relevant, evidence may be excluded if its probative value is substantially outweighed by considerations of

undue delay, or needless presentation of cumulative evidence.
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Ohio Rules Of Evidence

Article VIII. Hearsay

Ohio Evid. R. 801 (2013)

Review Court Orders which may amend this Rule.

Rule 801. Definitions

The following definitions apply under this article:

(A) Statement.

A"statement" is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person

as an assertion.

(B) Declarant.

A".declarant" is a person who makes a statement.

(C) Hearsay.

"Hearsay" is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in

evidence to prove the truth of the matter asserted.

(D) Statements which are not hearsay.

A statement is not hearsay if:

(1) Prior statement by witness.

The declarant testifies at trial or hearing and is subject to cross-examination concerning the statement, and the

statement is (a) inconsistent with dectarant's testimony, and was given under oath subject to cross-examination by the

party against whom the statement is offered and subject to the penalty of perjury at a trial, hcaring, or other proceeding,

or in a deposition, or (b) consistent with declarant's testimony and is offered to rebut an express or implied charge

against declarant of recent fabrication or iniproper influence or motive, or (c) one of identification of a person soon affter

perceiving the person, if the circumstances demonstrate the reliability of the prior identification.

(2) Admission by party-opponent.

The statemcnt is offered against a party and is (a) the party's own statement, in either an individual or a

representative capacity, or (b) a statement of which the party has manifested an adoption or belief in its truth, or (c) a

statement by a person authorized by the party to make a statement concerning the subject, or (d) a statement by the
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party's agent or servant conceming a matter within the scope of the agency or ernployment, made during the existence

of the relationship, or (e) a statement by a co-conspirator of a party during the course and in furtherance of the

conspiracy upon independent proof of the conspiracy.
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Rules Of Superintendence For The Courts Of Ohio

Ohio Sup. R. 20 (2013)

Review Court Orders which may amend this Rule.

Rule 20. Appointment of counsel for indigent defendants in capital cases

1. Scope of rules.

(A) Rules 20 through 20.05 of the Rules of Superintendence for the Courts of Ohio shall apply in cases where an

indigent defendant has been charged with aggravated murder and the indictment includes one or more specifications of

aggravating circumstances listed in division (A) of section 2929.04 of the Revised Code. These rules shall apply in cases

where a juvenile defendant is indicted for a capital offense, but because of the juvenile's age, cannot be sentenced to

death.

(B) The provisions for the appointment of counsel set forth in Sup.R. 20 through 20.05 apply only in cases where

the defendant is indigent and counsel is not privately retained by or for the defendant.

(C) If the defendant is entitled to the appointment of counsel, the court shall appoint two attoroeys certified

pursuant to Sup.R. 20 through 20.05. If the defendant engages one privately retained attorney, the court shall not appoint

a second attorney pursuant to this rule.

(D) The provisions of Sup.R. 20 through 20.05 apply in addition to the reporting requirements created by section
2929.021 of the Revised Code.

11. Appointment of counsel for indigent defendants in capital cases.

(A) Trial counsel.

At least two attorneys shall be appointed by the court to represent an indigent defendant charged with aggravated

murder and thc indictment includes one or more specifications of aggravating circumstances listed in R.C. 2929.04{A}.

At least one of the appointed counsel shall maintain a law office iri Ohio and have experience in Ohio criminal trial

practice. The counsel appointed shall be designated "lead counsel" and "co-counsel" and must meet the qualifications

set forth in Sup.R. 20.01.

(B) Appellate counsel.

At least two attorneys shall be appointed by the court to appeal cases where the trial court has imposed the death

penalty on an indigent defendant. At least one of the appointed counsel shall maintain a law office in Ohio. Appointed

counsel shall meet the qualifications for appellate counsel set forth in Sup.R. 20.01.
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(C) Exceptional circumstances.

If an attorney does not satisfy the requirements of divisions (A) or (13) of this section, the attorney may be certified

as lead counsel, co-counsel, or appellate counsel if it can be demonstrated to the satisfaction of the Committee on the

Appointment of Counsel for Indigent Defendants in Capital Cases that competent representation will be provided to the

defendant. In so determining, the committee may consider all of the factors in Sup.R. 20.01 and any other relevant

considerations:

III. Procedures for court appointments of counsel.

(A) Appointing counsel.

Only counsel who have been certified by the committee shall be appointed to represent indigent defendants

charged with aggravated murder and the indictinent includes one or more specifications of aggravating circumstances

listed in division (A) of section 2929.04 ojthe Revised Code. Each court may adopt local rules establishing

qualifications in addition to and not in conflict with those established by Sup.R. 20.01. Appointments of counsel for

these cases should be distributed as widely as possible among the certified attomeys in the jurisdiction of the appointing

court.

(B) Workload of appointed counsel.

(1) In appointing counsel, the court shall consider the nature and voluine of the workload of the prospective

counsel to ensure that counsel, if appointed, could direct sufficient attention to the defense of the case and provide

competent representation to the defendant.

(2) Attorneys accepting appointments shall provide each client with competent representation in accordance with

constitutional and professional standards. Appointed counsel shall not accept workloads that, by reason of their

excessive size, interfere with the rendering of competent representation or lead to the breach of professional obligations.

(C) Notice to the committee.

(1) Within two weeks of appointment, the appointing court shall notify the committee secretary of the

appointment on a fortn prescribed by the committee. The notice shall include all of the following:

(a) The court and the judge assigned to the case;

(b) The case name and number;

(c) A copy of the indictment;

(d) The names, business addresses, telephone numbers, and eertification of all attomeys appointed;

(e) Any other information considered relevant by the committee or appointing court.

(2) Within two•weeks of disposition, the trial court shall notify the committee secretary of the disposition of the
case on a forni prescribed by the committee. The notice shall include all of the following:

(a) The outcome of the case;

(b) The title and section of the Revised Code of any crimes to which the defendant pleaded or was found guilty;

(c) The date of dismissal, acquittal, or that sentence was imposed;

(d) The sentence, if any;
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(e) A copy of the judgment entry reflecting the above;

1
(f) If the death penalty was intposed, the name of counsel appointed to represent the defendant on appeal;

(g) Any other information considered relevant by the Committee or trial court.

(b) Support services.

Page 3

The appointing court shall provide appointed counsel, as required by Ohio law or the federal Constitution, federal

statutes, and professional standards, with the investigator, mitigation specialists, mental health professional, and other

forensic experts and other support services reasonably necessary or appropriate for counsel to prepare for and present an

adequate defense at every stage of the proceedings including, but not limited to, determinations relevant to competency

to stand trial, a not guilty by reason of insanity plea, cross-examination of expert witnesses called by the prosecution,

disposition following conviction, and preparation for and presentation of mitigating evidence in the sentencing phase of

the trial. Lead counsel bears overall responsibility for the performance of the defense team and shall allocate, direct, and

supervise the work in accordance with Sup.R. 20 through 20.04 and professional standards. In addition, all counsel bear

a responsibility to comply with Sup.R. 20 through 20.04 and professional standards.
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