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1. THIS CASE INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION
AND IS OF PUBLIC AND GREAT GENERAL INTEREST

Statement of Interest of Amicus Curiae

Amicus Curiae, The Arms Forces, an Ohio not for profit corporation, was

founded in 2009 by Pam Hays, with the mission of serving military veterans with Post

Traumatic Stress Disorder now known by the more preferred term Post Traumatic Stress

(PTS) and Traumatic Brain Injury (TBI) (PTS and TBI are referred to as Invisible Wounds).

Ms. Hays is President of the corporation and a survivor of TBI. Currently, Ms. Hays

serves on the The Toledo Veterans Court Initiative, The Veterans Integrated Service

Network (VISN), The Management Assistance Council, The Student Veterans Committee,

The Toledo Lucas County Military Affairs Committee, The Ohio National Guard

OHIOCARES, and The Attorney General's Task Force for Mental Health and Criminal

Justice. In these capacities, Ms. Hays' goal is to assist, advocate and educate on Invisible

Wounds so the needs of veterans are more clearly understood. The Arms Forces

supports the families of veterans trying to assist their loved ones with PTS and TBI.

The mission of The Arms Forces is focused on life navigation coaching for

persons who have cognitive challenges as a result of Invisible Wounds. For veterans with

Invisible Wounds, the existing systems of assistance are limited, with the access to the

services cumbersome. It is difficult for many veterans to locate and access these service

providers due to their Invisible Wounds. Additionally, service providers need further

education on the signs and symptoms of PTS and TBI, to allow them to better diagnose

veterans. Because many Invisible Wounds are missed in diagnosis while on active duty, it

is important that the veterans have the ability, once they return home, to access critical
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medical and physiological testing. The Arms Forces serves hundreds of military veterans

across the country suffering from PTS and TBI. These veterans have encountered similar

patterns of difficulty receiving proper diagnosis and obtaining treatment of Invisible

Wounds.

Part of the reason for the creation of The Arms Forces was to address the

number of veterans with both honorable and dishonorable discharges who have Invisible

Wounds which were not diagnosed. The number of wounded veterans contacting The

Arms Forces confirmed what has become a well known problem: that many of the

veterans are told by the military, the Veterans Administration and other service providers,

that their PTS and TBI are "personal issues" not caused by the service to their country or

that they are "faking it". The goal of the Arms Forces to insure each veteran receives

recognition of their Invisible Wounds, proper treatment, and acknowledgement that the

Invisible Wounds were caused in defense of their country. Recognition and proper

treatment of Invisible Wounds greatly improves the chances of success in veteran's lives.

The Arms Forces speaks up, with tenacity, for the veterans' rights and dignity when no

one else will.

The Arms Forces was made aware of Jeffrey Belew's situation by a letter to

the members of The Military Affairs and Criminal Justice Committee. Once aware of Mr.

Belew's specific concerns about his discharge and inability to receive treatment, Ms. Hays

reviewed his military records and the transcripts and pleadings of the lower courts

decisions regarding his criminal conviction. Ms. Hays' background in reviewing veterans'

medical records for failure to diagnose and improper diagnoses was requested in Mr.

Belew's case and resulted in the request to provide this Amicus Brief.
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II. STATEMENT OF THE CASE AND THE FACTS

The Arms Forces adopts the specifics of Mr. Belew's case and facts as they

are covered in the MEMORANDUM IN SUPPORT OF JURISDICTION OF APPELLANT

JEFFREY BELEW filed before this Court.

In this brief, The Arms Forces will identify several significant facts which

should have been considered by the Court in sentencing. The Arms Forces brings to the

Court's attention that in 2012 Ohio Department of Veterans Services successfully

supported passage of HB 197, which amended Ohio Revised Code Sections 2929.12 and

2929.22 and which became effective March 22, 2013. These amendments require

sentencing courts to consider an offender's military service and the possibility that a

veteran may have an emotional, mental or physical condition traceable to their service

which may be a contributing factor in their crime. Also, the U.S. Supreme Court in Porter

v. McCollum (2009) 558, U.S. 30, 130 S. Ct. 447 required that such conditions stemming

from military service must be considered mitigating factors.

Ill. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No.1:

Courts must consider relevant issues of Post Traumatic Stress and Traumatic Brain Iniurv

as mitigating factors when sentencing combat veterans who commit crimes.

As a result of recent studies and reports of the United States, including the

Government Accountability Office Report to the Ranking Member, Committee on

Veterans' Affairs, House of Representative (GOA 12-12), many veterans are not properly

diagnosed during active duty and then do not receive proper diagnosis during or after
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service in the military for Invisible Wounds. Frequently, PTS and PTS with alcohol/drug

abuse is not diagnosed on the battlefield or on active duty, therefore the denial of care

begins at early stages in the veteran's life.

This is the case for Mr. Belew. From the review of his military records of his

active duty assignment in his tour of Iraq, he served for one year as an Infantry First

Responder. This job entails being the first to approach, handle, clean and remove injured

Marines, other servicemen and civilians and the deceased bodies and/or body parts for

military personnel in his unit. This job further includes handling the deceased Marines and

preparing their bodies for shipment. While the daily reports of this unit focus on the

specific number injured and killed on a given date and time, reports are less likely, and

discouraged from including emotional facts encountered in daily activity: from the screams

of injured, the looks and fear of constant terror, the smell of burned flesh and the feel of

warm blood from a dying or deceased comrade. From Mr. Belew's records, it appears the

job of first responder was his only position during that entire year long deployment. While

trained as a first responder, no training can prepare for the actual events and the

emotional upheaval of experiencing this stress and proximity to death over a long period

of time and to prepare for the cumulative effects of repeated exposure to injury and death.

His medical records indicate Mr. Belew sought to deal with the daily possibility of being

killed with alcohol. Further, he may have been inflicted with a TBI after the explosion of an

IED and was never tested. As a result of inappropriate behavior, Mr. Belew received a

bad conduct discharge.

From his records, it does not appear that the military addressed the situation

of his condition in Iraq. In fact, the Marine Corps took the opposite approach of
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dishonorably removing him from the service because of the Invisible Wounds he had

received. Mr. Belew's superior officers noticed of the change in his personality during the

tour and the inability to deal with the stress of the battlefield. The records appear to ignore

the signs of PTS.

Had Mr. Belew been diagnosed with PTS during his military service, it may

have avoided is dishonorable discharge. Further, upon honorable discharge he would

have been rated for certain disability through the Veterans Administration, received

monthly monetary benefits, Social Security benefits, medical benefits for both physical

and mental injuries, and qualified for benefits from other organizations providing

assistance to veterans. With a less than honorable discharge, none of this was available

to him. With no ability to access any of the resources for assistance to veterans, including

the VA Justice Outreach coordinator from the local VA, he and his counsel had no idea

that his Invisible Wounds were impacting his ability to function in society and to make

rational decisions. He was not permitted to receive services from VFW, and he did not

even know that he had the right to challenge the decisions made about his discharge.

Mr. Belew's disability was not an "excuse". He was and is suffering from a well

known and definable disease, for which he has been diagnosed by Dr. Graves, whose

testimony was admitted into evidence without objection and presented in the sentencing

hearing of the Court (Transcript Proceeding, July 13, 2011 and October 20, 2011). The

Court did not recognize or consider this in sentencing Mr. Belew as it should have. Now

his counsel reaches out for assistance from this Court for Mr. Belew.

Mr. Belew's treatment by the courts and the military is not unusual. He

represents the large number of similarly situated veterans who are not recognized for their
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Invisible Wounds. While diagnosed by military personnel as having a personality disorder

or malingering, the military professionals failed to address the true nature of his Invisible

Wounds. It is common for doctors to use the terms "Personality Disorder" or "Malingering"

to ignore the effect of the long term stress and trauma of the veteran who is unable,

without assistance, to handle the effects of war from a close proximity. Without actual

evaluation, "personality disorder" and "malingering" are undefined terms to avoid providing

adequate services to those who have been placed in combat situations and develop

Invisible Wounds. Denial of rights and benefits to the veterans with Invisible Wounds is

profound.

Unlike the suggestion of the Court personnel in his criminal proceeding, Mr.

Belew is not just one of those veterans who claims that he may have suffered or been a

victim of some type of psychological trauma. Dr. Graves testified that Mr. Belew's PTS

was the result of his military service. Had he been diagnosed while in the military, it is

likely that he would have received treatment while on active duty, would not have been

dishonorably discharged, would have received the benefits of treatment and other

services, and would not have been in the situation to be considering suicide at that time of

the incident for which he has been charged and convicted. This is not to condone or

excuse Mr. Belew's behavior, but to provide an underlying cause so society and the courts

can understand the true nature of his actions.

There are million of returning veterans, both with honorable discharges and

less than honorable discharges who are suffering from the same lack of attention and

diagnosis by the military system and Veterans Administration.
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One example is a veteran of Desert Storm assisted by The Arms Forces. He

served in the early 1980 and was being treated Veterans Administration (VA) for PTS and

substance abuse, for a period of nine years. Once he began to explain his service to Ms.

Hays and spoke about his history, he disclosed two incidents of being hit on the head and

being unconscious for a period of time. Both were in his medical records but ignored by

the VA. Once the VA was specifically told that these incidents occurred and likely caused

TBI, the VA tested him for TB and discovered a TBI. Their treatment for substance abuse

was stopped and they began treatment for TBI which completely changed his treatment

and his ability to function normally in life.

Recently, The Arms Forces also assisted in obtaining the cancellation of a

court-martial of an Army serviceman who served 15 years and obtained the rank of E 7.

He served multiple tours of duty to Iraq. On return from the first tour, he appeared to have

no issues with PTS but on the second tour begin to have behavioral issues during the

tour. He was diagnosed in the military, while on active service with PTS, and nevertheless

was subjected to court-martial for his behavior. The court and parties involved were never

told of his diagnosis of PTS. Ms. Hays was contacted by his JAG and family for

assistance. Ms. Hays became concerned that there was a TBI as the soldier could no

longer read at higher than 5 th grade level and asked for pictures books while in jail. The

JAG asked The Arms Forces to supply information on TBI, because there was no training

for even the JAG officer to identify the causes and symptoms of TBI and to advocate for

diagnosis and had not been told about the PTS diagnosis. The JAG officer became aware

of the PTS diagnosis and was able to assist in getting medical records and encouraged

discussions the soldier's mental health history. The mother of the soldier called Ms. Hays
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when the soldier was discharged from the hospital, removed from the Army base and

provided no support for care or assistance. Ms. Hays contacted the soldier's Sgt. Major,

who had served with the soldier in Iraq, and he vehemently denied the soldier ever was

diagnosed as having PTS despite it being in his medical records. However, the JAG

officer had the records proving PTS diagnosis. The Court-martial was cancelled and the

veteran discharged and he now receives services due to his PTS. This veteran would

have been court-martialed and received no benefits because the supervising officer did

not read the records.

Many veterans are in similar or even worse situations because they were not

diagnosed or their medical histories were overlooked by superior officers, the VA or others

for Invisible Wounds.

This matter is one of great public and general interest as there are hundreds

of such veterans in Ohio and across the country who are misunderstood and receiving no

treatment and/or the wrong treatment for their Invisible Wounds.

CONCLUSION

The Arms Forces does not condone or excuse Mr. Belew's criminal action or

deny he should be punished for his actions. The Arms Forces does, however, believe that

if the Court had considered his military service, the testimony of Dr. Graves, and his

medical diagnosis, the Court would have mentioned these considerations in its sentencing

of Mr. Belew in light of Ohio Revised Code Sections 2929.12 and 2929.22, and would

have given him a lighter more compassionate sentence and treatment for his Invisible

Wounds.
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Respectfully submitted,

The Arms Forces, Ohio not for profit corporation

By: Laurie J. Pangle (0010864)
Four SeaGate, Suite 400
Toledo, Ohio 43604
(419) 252-6251
(419) 241-8599 (fax)
Ipangle@snlaw.com

Counsel for Amicus The Arms Forces
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I hereby certify that a true copy of the foregoing was forwarded by regular U.S.
Mail, postage pre-paid to the office of Stephen P. Hardwick, Assistant Public Defender,
Ohio Public Defender's Office, 250 E. Broad Street, Suite 1400, Columbus, OH 43215,
Attorney for Appellant and Julia R. Bates, County Prosecuting Attorney, Michael D.
Bahner, Assistant Prosecuting Attorney, Lucas County Court House, 700 Adams Street,
Suite 250, Toledo, OH 43604, Attorney for Appellee, on this 3rd of May, 2013.
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