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NOTICE OF APPEAL OF APPELLANT
OHIO PARTNERS FOR AFFORDABLE ENERGY

in accordance with R.C. 4903.11, R.C. 4903.13, Ohio Adm. Code 4901-1-02(A),

Ohio Adm. Code 4901-1-36, and Supreme Court Rule of Practice 2.3(B), appellant, Ohio

Partners for Affordable Energy ("OPAE") hereby gives notice of its appeal to this Court

and to the Appellee, the Public Utilities Commission of Ohio. OPAE is appealing from

the Commission's Opinion and Order dated January 9, 2013, and Entry on Rehearing

dated March 6, 2013 (respectively, Attachments A and B). The case involved

consideration of a joint motion filed by Dominion East Ohio Company d/b/a Dominion

East Ohio ("Dorninion" or "DEO") and the Ohio Gas Marketers Group to modify an

exemption granted to Dominion in order to prohibit the availability of competitively-

priced standard choice offer ("SCO") service to non-residential customers of Dominion.

OPAE was and is a party of record to the proceeding before the Commission,

Case No. 12-1842-GA-EXM. On January 25, 2013, OPAE timely filed an application for

rehearing of the January 9, 2013 Opinion and Order, in which OPAE set forth all of the

grounds that it now urges and relies on for reversal, vacation, or modification of the order

on appeal.

OPAE complains and alleges that the Commission's January 9, 2013 Opinion and

Order and March 6, 2013 Entry on Rehearing in the proceeding below are unlawful,

unjust, and unreasonable in the following respects, as set forth in OPAE's Application for

Rehearing:

2
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The Commission unreasonably and unlawfully found that the stipulation
and recommendation filed with the joint motion as Joint Exhibit I
resolved the contested issues in this contested proceeding. The stipulation
did not address the contested issues in this contested proceeding. Opinion
and Order at 18-19; Entry on Rehearing at 10-11.

2. In violation of Ohio Revised Code Sections 4903.09 and 4929.08(A), the
Commission unlawfully and unreasonably found that absent modification
to the 2008 Exemption Order, "DEO, the suppliers, and, ultimately, the
customers could be adversely affected" and that the continuation of SCO
service is "adversely affecting DEO and is negatively affecting all
Ohioans by hindering the development of a fully-competitive
marketplace." 2013 Order at 16, 8; Entry on Rehearing at 8-9. The
Commission made these statements without any evidence of record to

support them.

3. In violation of Ohio Revised Code Sections 4903.09 and 4929.08(A), the
Commission unlawfully found that the joint movants had corroborated that
the public interest objectives set forth in Section 4929.02, Revised Code,
will be advanced by modifying the 2008 Exemption Order. 2013 Order at
16; Entry on Rehearing at 8-9. The record supports a finding that the
public interest will be thwarted by the joint motion and does not support
the Commission finding that the public interest will be advanced.

4. The Commission unlawfully disregarded the statutory requirements set
forth at Revised Code Section 4929.08(A) for a modification of an
exemption order. The Commission unlawfully, unreasonably and
erroneously found that the 2008 Exemption Order was invalid because
"phase two no longer provides any potential for further exploration of the
benefits of market-based pricing for natural gas services." The 2008
Exemption Order did not find that phase two provides potential for further
exploration of the benefits of market-based pricing for natural gas
services; therefore, the 2008 Exemption Order cannot be invalid based on
this finding invented by the Commission in its 2013 Order. 2013 Order at
8, 16; Entry on Rehearing at 5-6.

5. In violation of Ohio Revised Code Sections 4929.08(A) and 4903.09, the
Commission unlawfully and unreasonably found that the joint movants
had demonstrated in accordance with Revised Code Section 4929.08(A)
that certain findings of the 2008 Exemption Order are no longer valid.
2013 Order at 16; Entry on Rehearing at 5-6. In addition to violating the
law, the evidentiary record does not support a finding that the 2008
Exemption Order is now invalid.

3
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WHEREFORE, OPAE respectfully submits that the Commission's January 9,

2013 Opinion and Order and March 6, 2013 Entry on Rehearing in the proceeding below

are unlawful, unjust, and unreasonable and should be reversed. The case should be

remanded to the Commission with instructions to correct the errors complained of herein.

Dated: March 19, 2013 Respectfully submitted,

Colleen L. Mooney
Ohio Partners for Affordable Energy
231 West Lima Street
Findlay, OH 45840
Telephone: (419) 425-8860
FAX: (419) 425-8862
cmoonev@vohionartners.oW

Attorney for Ohio Partners for Affordable Energy
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CERTIFICATE OF FILING

I certify that in accordance with S.Ct.Prac.R. 3.11(A)(2), the foregoing Notice of Appeal

of Appellant, Ohio Partners for Affordable Energy, has been filed with the Docketing Division of

the Public Utilities Commission of Ohio by leaving a copy at the office of the Commission in

Columbus, Ohio in accordance with Ohio Adm. Code 4901-1-02(A) and 4901-1-36 on the 19`h

day of March 2013.

Colleen Mooney
Attorney for Appellant
Ohio Partners for Affordable Energy
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CERTIFICATE OF SERVICE

1 hereby certify that a copy of the foregoing Notice of Appeal of Appellant, Ohio Partners

for Affordable Energy, was served upon the Chairman of the Public Utilities Commission of

Ohio by leaving a copy at the C3fftce of the Chairman in Columbus and upon all of the parties to

the proceeding before the Commission by hand delivery and electronic mail this i 9`^ day;of

March 2013.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application to )
Modify, in Accordance with Section )
4929.08, Revised Code, the Exemption )
Granted to The East Ohio Gas Company )
d/b/a Dominion East Ohio in Case No. )
471224aGA-EXM.

ATTACHMENT A

Case No.12-1842rGA-EXM

OPINION AND ORDER

The Commission, having considered the record in this matter and the
stipulation and recommendation submitted by the signatory parties, and the evidence
of record in this case, and being otherwise fully advised, hereby issues its opiution and

order.

APPEA ATNCES:

Whitt Sturtevant LLP, by Mark A. Whitt, Andrew J. Campbeli, ar'ci
Suite 2020, 155 East Broad Street, Columbus, Ohio,

Gregory L. Williams, PNC Plaza
43215, on behalf of The East Ohio Gas Company d/b/a Do ''on East Ohio.

vorys, Sater, Seymour 8z Pease, LLP, by M. Howard Petricoff artid
Stephen M. Howard, 52 East Gay Street, Columbus, Ohio 43216, on behalf of the Ohio

Gas Marketers Group.

Vorys, Sater, Seymour k Pease, LLP, by M. Howard Petricoff and
Stephen M. Howard, 52 East Gay Street, Coiumbus, Ohio 43216, on behalf of the Retail

Energy Supply Association.

Mike DeWine, Ohio Attorney General, by Devin D. Parram and
Stephen A. Reilly, Assistant Attorneys General, 180 East Broad Street, Columbus,

Ohio, 43215, on behalf of the Staff of the Commission.

Bruce j. Weston, Ohio Consumers' Counsel, by Larry S. Sauer and
Joseph P. Serio, Assistant Consumers' Counsel,1Q West Broad Street, Columbus, Ohio
43215, on behalf of the residential utility consumers of The East Ohio Gas Company

d/b/a Dominion East Ohio.

David C. Rinebolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Ohio 45839, on behalf of Ohio Partners for Affordable Energy.
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12-1842-GA-EXM
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OPINION:

I. History of^ vEe

The East Ohio Gas Company d/b/a Dominion East Ohio (DEO) is a natural gas
company as defined by Section 4905.03(5), Revised Code, and a public utility, . as
defined by Section 4905.02, Revised Code, and, as such, is subject to the jurisdiction of
the Commission, pursuant to Sections 4905.04, 4905.05, and 4905.06, Revis.ed Code.

On April 8, 2005, DEO fiied an application requesting an exemption pursuant to
Section 4929.04, Revised Code, and seeking approval of phase one of its plan to exit

the merchant function. In ihe Matter of the Appiication of T7ie East Ohio Gas Company

ci/b/a Dominion East Ohio fnr Approval of a Plan to Restructure [ts Commodity. ,Service

Function, Case No. 05-474-GA-ATA (05-474). By opinion and order issued on May 26,
2006, in 05-474, the Commission approved DEO's application, as modified by the
stipulation filed in that case, to undertake phase one of its proposal to test alternative,

market-based pricing of commodity sales.

On june 18, 2008, in In the Matter of the Application of The East Ohio Gas Company

Ola Dominion East Ohio for Approval of a General Exemption of Certairt Naturat Gas

Commodity Sales Services or r4ncitiary SeMces, Case No.. 07-1224-GA-EXM the
Comnltssion authorized DEO to implement phase two of its plan to exit the merchant
function, in which DEO implemented a standard choice offer (SCO), wherein suppliers
bid for the right to supply gas in tranches to choice-eligible customers at;aretail level.

On June 15, 2012, a joint motion to modify the order issued on June 18, 2008, in
07-1224 (07-1224 order), pursuant to Section 4929.08, Revised Code,, was €iled by DEO
and the Ohio Gas Marketers Group (OGMG) (DEO Ex. 2). A stipulation and

c Counsel (OCC)recommendation (Stipulation) signed by DEO, the Oluo onsumers •
and OGMG was also filed on June 15, 2012 (Jt. Ex. 1).

On June 28, 2012, Ohio Partners for Affordable Energy (OPAE) filed a motion
for intervention, along with a motion to dismiss. By entry issued on July 27, 2412, the
attorney examiner set a procedural schedule in this case and granted OPAE's motion
to intervene. The July 27, 2012, entry also directed DEO to publish notice of the
motion to discontinue providing cornmodity service to choice-eligible nonresidential
customers and the hearing in a newspaper of general circulation in each county of
DEO`s service area. On October 9, 2012, DEO filed proof of publication of the public
notice (DEO Ex. 3). Motions to intervene filed by OCC and the Retail Energy Supply
Association (RESA) were granted by attorney examiner entry issued on October 9,

2012.

OOQ®fla



12-1842-GA-EXM
-3-

Comments on the joint motion to modify were filed on August 30, 2012, by Staff
and OPAE (Staff Ex. 2; OPAE Ex. 5). Reply comments were filed by OCC, DEO, and
jointly by OGMG and RESA, on September 13, 2012 (OCC Ex. 3; DEO Ex. 4;

OGMG/ RESA Ex. 4).

The hearing was held on October 16 and 17, 2012. No members of the public
were present to testify at the hearing. At the hearing, DEO witness Jeffrey Murphy
(DEO Ex.1) testified in support of the Stipulation. Additional testimony was provided
by 0PAE witness Stacia Harper (OPAE Ex. 1), Staff witness Barbara Bossart
(Staff Ex. 1), OGMG/RESA witnesses Teresa Ringenbach and Vincent Parisi
(OGMG/RESA Exs. 2 and 3, respectively), and OCC witness Bruce Hayes (OCCFx. 2).
Briefs in this matter were filed by DEO, OPAE, OCC, Staff, and jointly by RESA and
OGMG on November 13, 2012. Reply bnefs were filed on November 21, 2012, by
DEO, Staff, OPAE, and, jointly, by OGMG and RESA.

lI. Avalicable Law

Section 4929.08, Revised Code, provides, in pertinent part, that:

(A) The public utilities commission has jurisdiction over every
natural gas company that has been granted an exemption
or alternative rate regulation under section 4929.04 or
4929.05 of the Revised Code. As to any such company, the
comrnission, upon its own motion or upon the motion of
any person adversely affected by such exemption or
alternative rate regulation authority, and after notice and
hearing and subject to this division, may 'abrogate or
modify any order granting such an exemption or authority
only under both of the following conditions:

(1) The co=nmission determines that the findings
upon which the order was based are no
longer valid and that the abrogation or
modification is in the public interest;

(2) The abrogation or modification is not made
more than eight years after the effective date
of the order, unless the affected natural gas
company consents.

Rule 4901:1-19-12, O.A.C., sets forth the procedures for the filing of an
application for abrogation or anodification of a Commission order that granted an
exemption. This rule requires the applicant in such a case to, at a minimum, provide a

;0. ®0019



12-1842-GA-EXM
-4-

detailed description of the nature of the violation, supporting documentation for the
applicant's allegations, and the form of remedy requested. In addition, paragraph (D)
of this rule states that the Commission shail order such procedures as it deems
necessary in its consideration for modifying or abrogating such order.

Section 4929.02, Revised Code, sets forth the state policies to be considered, as

follows:

(1) Promote the availability to consumers of adequate, reliable,
and reasonably priced natural gas services and goods.

(2) Promote the availability of unbundled and comparable
natural gas services and goods that provide wholesale and
retail consumers with the supplier, price, terms, conditions,
and quality options they elect to meet their respective

needs.

(3) Promote diversity of natural gas supplies and suppliers, by
giving consumers effective choices over the selection of
those supplies and suppliers.

(4)

(5)

Encourage innovation and market access for cost-effective
supply- and demand-side natural gas services and goods.

:.... _ . .......,. _..._.. .:.
. access to informationEncourage cost-e#fective and efficient .

regarding the operation of the distribution systems of
natural gas companies in order to promote effective
customer choice of natural gas services and goods.

(6) Recognize the continuing emergence of competitive natural
gas markets through the development and implementation
of flexible regulatory treatment.

(7) Promote an expeditious transition to the provision of
natural gas services and goods in a manner that achieves
effective competition and transactions between willing
buyers and willing sellers to reduce or etiminate the need
for regulation of natural gas services and goods under
Chapters 4905. ar!d 4999, of the Revised Code.

(8) Promote effective competition in the provision of natural
gas services and goods by avoiding subsidies flowing to or
froan regulated natural gas services and goods.

0 ,0 0 0 10



12-1842-GA-EXM

(9) Ensure that the risks and rewards of a natural gas
company's offering of ,nonjurisdictional and exempt
services and goods do not affect the rates, prices, terms, or
conditions of nonexempt, regulated services and goods of a
natural gas company and do not affect the financial
capability of a natural gas company to comply with the
policy of this state specified in this section.

(10) Facilitate the state's competitiveness in the global economy.

(11) Facilitate additional choices for the supply of natural gas
for residential consumers, including aggregation.

Summary of the Motion to Modify and Comments

-5-

On june 15, 2012, a joint motion to modify the order issued in 07-1224, pursuant
to Section 4929.08, Revised Code, was filed by DEO and OGMG (collectively, joint
movants). In their motion, joint movants explain that the proposed modification
would allow DEO to discontinue the availability of its SCO to choice-eligible
nonresidential customers beginning in Apri12013. In its definition of nonresidential
customers, DEO includes General Sales Service - Nonresidential (GSS-NR), Large
Volume General Sales Service (LVGSS), Energy Choice Transportation Service -
Nonresidential (ECTS-NR), and Large Volume Energy Choice Transportation Service
(LVECTS) customers. Joint movants propose that nonresidential customers receive
commodity service from the next available competitive retail natural gas service
(CRNGS) provider on a rotating list maintained by DEO pursuant to the CRNGS
provider's applicable monthly variable rate (MVR). (DEO Ex. 2.)

In its initial comments, OPAE argues that the joint motion should be dismissed
because it is not authorized by Section 4929.08(A), Revised Code. In particular, OPAE
argues that the joint motion does not meet the criteria that it be premised upon
findings that are no longer valid. Moreover, OPAE asserts that DEO is not adversely
affected by the continuance of SCO service. OPAE also avers that the joint motion is
inconsistent with Ohio policy because customers, who still take SCO service and have
not chosen a marketer, clearly do not want to choose a marketer, leading OPAE to
argue that the state's policy should not force a customer to choose a CRNGS provider.
Finally, OPAE argues that no representative of the affected customer group,
nonresidential customers, has signed the Stipulation, (OI'AE Ex. 5 at 2-10.)

Staff, in its initial comrnents, states that it generally supports the Stipulation,
but argues that DEO should be required to undertake a comprehensive consumer
education program in advance of any exit of the merchant function. Staff also
suggests the Commission should clarify that nothing would prevent it from

tp®o®i 1



12-1842-GA-EXM
-6-

reestablishing the SCO or other pricing rnechanism's if DEO's exit of the merchant
function proves to be unjust or unreasonable. (Staff Ex. 2 at 3.) In reply comments,
OCC express support for Staff's suggestion of a comprehensive consumer education
program (OCC Ex. 3 at 4). In its reply comments, DEO accepts Staff's customer

education recommendations (DEO Ex. 4 at 1).

OGMG and RESA filed joint reply comments in which they disagree with

OPAE's assertions that the joint motion is not authorized by Section 4929.08(A),
Revised Code, and argue that existence of the SCO mechanism prevents development
of a fully-competitive marketplace. Moreover, OGMG and RESA argue that
development of a fully-competitive market is within the policies of the state of Ohio.

(OGMG J RESA Ex. 4 at 3-5.)

IV. Section 4929.08, Revised Code

In its motion to dismiss, and also in its brief, OPAE asserts that the joint motion
does not comply with Section 4929.08(A), Revised Code, and is procedurally defective

because joint movants cannot set forth Commission findings that are no longer valid in

the 07-1224 order. OPAE argues that the findings that joint movants rely on were not
actual Cornmicsion findings, but instead statements made in DEO's application, which
joint movants are now claiming were Conunission findings. Accordingly, OPAE

r-oncludes that the joint motion is improper. instead, OPAE asserts that DEO is
attempting to circumvent the requirement that it file a separate application to exit the
rnerchant function for nonresidential customers by filing a motion to modify the
exemption granted in 07-1224. OPAE also claims that the joint motion does not
explain how the movants are adversely affected by the current order. OPAE submits

that the joint motion is not in compliance with Rule 4901:1-19-12, O.A.C., and that the

joint motion is out of compliance with the Commission's most recent ongoing review

of its rulest(OPAE Br. at 2-6.)

In response, and in support of the joint motion to modify, DEO witness Murphy
explains that the findings upon which the exemption order was based are no longer
valid. Citing to the initial exemption order issued in 07-1224, DEO points out that the
initial expectation was that the last SCO auction would occur in 2010, with phase two
ending in March 2011. However, DEO explains that as the March 2011 date
approached, it became apparent, that a certain set of nonresidential customers would
remain on the SCO as long as it was available; thus, leading to a plateau in the
cornpetit3ve 3narket in the DEO territory. Therefore, DEO concludes that phase two
will not end on its own, as expected, but will continue indefinitely, unless the order in

07-1224 is modified. (DEO Ex. 1 at 6; DEO Br. at 5.)

1 See In the Matter of the Commission's Review of the gtternatitse Rate Plan and Exemption Rules Contained

in CTuipter 4901:1-19 of the Ohio Administrative Code, Case No. 11-5590-GA-ORD.
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Second, DEO explains that, contrary to the Commission's finding in 07-1224,
phase two, as approved in 07-1224, no longer represents a reasonable structure
through which to further the potential benefits of market-based comn ►odsty Pncing•

Rather, DEO asserts that the availability of SCO service is hindering the continued
development of the market in DEO's territory. Specifically, DEO points to
Mr. Murphy's testimony that SCO enrolhnent has held steady for approxianately three
years at 20 percent. Mr. Murphy explains that the presenre of the SCO potentialty
distorts the market and precludes the development of a fully-competitive market.
(DEO Br. at 54; DEO Ex.1 at 5; Tr. at 69-98.) RESA and OGMG agree with DFA's
arguments, citing the testimony of both DEO witness Murphy and RESA/OGMG
witness Parisi who expiains that customer migration has stalSed out, and is hindering
continued development of the competitive marketplace (DEO Ex. 1 at 6;

OGMGJRESA Ex. 3 at 5-6).

OGMG and RESA rely on the testimony of Mr. Murphy to show that joint

movants are adversely affe+cted. Specifically, Mr. Murphy testified that a core of

nonresidential customers have continued to rely on the SCO, thereby, hindering both
o and hindering the development of a

DEO's ability to fully ewt the merrhant functz n,

customers not benefiting trom me auction pemg, P y 8

(OGMG/ RESA Br. at 5; DEO Ex:1 at 6: OGMG j RFSA Ex. 3 at 6.)

more competitive ratarket. OGMG and RESA argue that th#s adverse ettect not only
affects DHO, but all customers who could potentially be losing out. Further.`Mr. Paarisi
testified that, under the current structure, customers taking service are having the
cost of procurement subsidized by all customers, which an adverse effect on

but a in the cost of the auction.

With respect to the procedural def •iciencies claimed by OPAE, DEO argues that

OPAE has not shown how any party is prejudiced by its perceived noncompliance

with Rule 4901:1-19-12, O.A.C. Moreover, DEO asserts that it is not and has not been

the practice of this Coaunission to expect compliance with proposed changes to its
niles-while-they are under review and not finalixed. (DEO Reply Br. at 7-9.)

With regard to OPAE's assertions that the filing violates the Commission's rutes

in Chapter 4901:1-19, O.A.C., the Commission finds OPAE's arguments to be without
merit. While it is true the Coinmission has been considering revisions to this chapter
of the code, in accordance with the five-year review requirement, the current rules
provide the necessary direction as to what an applicant must include in an application
for modification of an exemption order, such as the one filed by the joint movants,

pursuant to Section 4929.08, Revised Code.

In considering OPAE's argument that the joint motion is procedurally defective,
the Commission finds that joint movants have demonstrated that the exemption order

. 0C) A 3.



121842-GA EXM $

issued in 07-1224 contains findings that are no longer valid. Specifically, in 07-1224,
the Commission found that phase two represents a reasonable structure through
which to fnrther the potential benefits of market-based pricing of the commodity sales
by the company. We now find that phase two no longer provides any potential for
further exploration of the benefits of market based pricing for natural gas sen+ices.
Further, the Commission is persuaded that continuation of SCC3 service is adversely
affecting DEO and Is negatively affecting a11 C33doans by hindering the development of
a full -competitive marketplace.Y

tn addition to the previously discussed procedural arguments, OFAE also
opines that the modification is not in the public interest, as required by Section
4929 .06, Revi$ed Code. The Commission will consider and address the arguments
concerning the public interest requirement later in this order, as part of our discussion
and coraideration of the Stipulation.

V. 'a'4

A Stipulation signed by DEO, OCC, and OGMG was submitted on the record at
the hearing held on October 16 and 17, 2012 The Stipulation was intended by the
sigmtory parties to resolve all outstanding issues in this pYoceedin& The Stipulation

includes, inter alu+, the foIIowing xnodiflcation to the June 18, 2008, Opixuon and Order

issued in 07-1224:

(1) Beginning in Apri1 2013, chaice^ligibleC56-NR, LVtM,

fiC.'PS•NR, and LVECIS customers (cotlettively,
nonresidential. customers) may no longer default into, or
have an option to receive, SCO commodity seivice.
Instead, effective Apri1 2013, a nonreaidential custonlac
who has not selected a new CRNGS provider wilt be

served by the next available supplier on a rotating list
maintained by DEO of CRNGS _providers registered to
provide default service using the suppifer's MVR subject to
the limitations set forth in the MVR coanmodity service
portion of DEO's tarJf. If a nonresidential customer enters
into a new arrangement with a CRNGS provider, including
but not limited to the forener SCO supplier, or partictpates
in an opt-out govencunental aggreption program, the
terms of the agreement of the selected CRNGS provider or
governcnental aggregator will replace the MVR service.
New nonresidential customers establishing service with
DEO for the first time, relocating within DEO's service
territory and whose energy choice or governmental
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aggregation agreement is not portable, or restoring service
more than 10 days after being disconnected for
nonpayment will receive at least one standard service offer
(SSO) bill, after which they may enroll with a CRNGS
provider or participate in an opt-out governmental
aggregation program. If they do not do so, such
nonresidential customers will, after their second SSO bill,
be assigned to a CRNGS provider that has agreed to accept
customers at its posted MVR rate, subject to the lirnitations
set forth in the MVR commodity service portion of DEO's

tariff.

(2) The signatory parties, with the exception of DEO, agree
that they shall not individually or jointly request
Commission approval for DEO to exit the merchant
function for its GSS-Residential oY EC'TS-Residential
customers (collectively, residential customers) with an
effective date prior to April 1, 2015. DEO agrees that it
shall not ffie a request for Commission approval to exit the
merchant function for residential customers prior to
April 1, 2015. DEO will propose a transition that includes
an additional one-year SSO/SCO auction that gives
residential customers the option to receive SCO service for
the year over which the auction results are approved, if it
requests to exit the merchant function. If a third-party,
who is not a signatory party to the Stipulation, makes a
request for approval of DEO's exit of the merchant function
for residential customers prior to April 1, 2015, DEO and
OGMG may support other parts of the application, but
shall take the position that the exit of the merchant function
for residential customers should not be implemented prior
to April 15, 2015.

(3) OCC reserves the right to challenge any application or
request filed with the Commission by a signatory party or
nonsignatory party seeking approval of DEO's exit of the
merchant function for residential customers. The signatory
parties agree that, in the event OCC makes such a
challenge, OCC shall be entitled to exercise all rights
available to it under the Commission's rules and Ohio law,

including, as applicable, to conduct discovery, present and
cross-examine witnesses at an evidentiary hearing, and
make legal arguments through a full and adequate briefing

-9-
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schedule that includes initial and reply briefs• Other

signatory parties may respond to OCC as they see fit.

-10-

(4) If DEO determines to file an application or request
Commission approval to exit the merchant function for its
residential customers, which filing shall not be made before
Apri11, 2015, DEO shall notify the other signatory parties
of its intent to file such an application or request at least
90 days before filing such an application or request. DEO
shall provide OCC with readily available, aggregated non-
CRNGS provider-specific rate, usage, and customer count
inforrnation in a format agreed to in advance by the
signatory parties intended to enable OCC to periodically
analyze, at OCC's discretion, the impact of an exit from the
merchant function on nonresidential customers. The
signatory parties agree to work cooperatively so that the
date can be provided on a timely basis and with the
understanding that OCC and DEO may reasonably modify,
from time to time, the information to be provided pursuant
to this paragraph or request such modification. DEO sha11
not be obligated to retain any information, or retain
information in any format, that it is not already retaining or
utilizing as of the date of the Stipulation OCC shall not
use 'sucli data or inf ormation in any proceeding that does
not directly involve DEO's exit from the merchant function
for residential customers; provided, however, that the
restriction on use of hiormation

^Cfrom serv gtdiscoveryparagraph shall not prohibit
requests in future proceedings to seek information
previously provided to OCC pursuant to this paragraph
which has independent reievance in such future
proceeding. To the extent there is a dispute concerning
whether information previously provided to OC such
independently relevant in a future proceeding,
dispute shall be addressed in the future proceeding.

(Jt. Ex.1 at 2-5.)
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yi, Consideration of the Sti uE iation

A. Standard of Review

•11•

Rule 4901-1-34, O.A.C., authorizes parties to Commission proceedings to enter

into a stipulation. Although not binding on the Commission ► the terms of such an

agreement are accorded substantial weight. Consumtrs' Counsel V. Pub. Utii. Cornm.,

64 Ohio St3d 123,125, 592 N.E.2d 1370 (1992), citing Akr+°rc v. Pub. Util. Comm, 55 ONo

St.2d 155, 157, 379 N.B.2d 480 (1978). This concept is particularly valid where the

stipulation is unopposed by any party and resolves all issues presented in the

proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has
been discussed in a number of prior Commission proceedings. Ci>dnnati GMS &
Ekcfric Co., Case No. 91-410-ELrAtR (Aprii 14, 1994)7 'Western Reserae Tekphont Co.,

Case No. 93-230-TP-ALT (March 30, 1994); Ohio Edison Co., Case No. 91-698-EL.-FOR
et al. (December 30, 1993); Cteoeiand Electric lllum. Co., Case No. 88-170-EL-AIR

(January 31, 1939); Rtstahmenf of Acoounts and Reard$ (Zimrner Ptunt), Case No. 81-

11$7-El4UNC (Novernber 26, 1985). The ultimate issue for our consideration is

whether the agreement, which embodies considerable time and effort by the signatory
parties, is reasonable and should be adopted. In considering the reasonableness of a
stipulation, the Gommission has used the following criteria:

(1) fs the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and
the public interest?

(3) Does ihe settlement package violate any important
regulatory principle or practice?

The Ohio Supreme Court has endorsed the Cortunission's analysis using these
criteria to resolve issues in a manner econan+icai to ratepayers and public utilities.

Indus. Energy Cosumera of Ohio Powvrr Co. v. Pub. I,ItiI. Camrn., 68 Ohio St.3d 559, 561,
629 N.E.2d 423 (1994), citing Consurners' Counsel at 126. The Court stated that the
Commission may place substantial weight on the terms of a stipulation, even though
the stipulation does not bind the Convnission. (Id. at 563)

B. Review of the Three-Prong T^thQ SHvulation

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

^oOD'7



12-1842-GA-EXM
-12-

DEO witness Murphy testified that the Stipulation is a product of serious
bargaining among capable, knowledgeable parties who were represented by
experienced counsel and technical experts. Mr. Murphy further explains that the
Stipulation was the product of negotiations that required numerous meetings and took
place over several months, resulting in numerous concessions, with other

nonsignatory parties being invited to the table. (DEO Ex. I Q f^tt ^C a^icipationy in
atso explains that each signatory party has ory prt
Commission proceedings, with all parties representing diverse interests (OCC Ex. 2 at
748). As such, the Conunission finds that the first criterion has been met.

(2) Does the settlement, as a package, benefit ratepayers and
the public interest?

In support of the joint motion, DEO explains that the propesed modification is
in the public interest, as required by Section 4929.08(A)(1), Revised Code, because it
will encourage innovation and market access. W. Murphy explains that
discontinuing SCO service to nonresidential customers will direct]y increase the
entranoe of customers into the commodity market, spturing market entry by CRNGS

providers, the continued devetopment of the competitive market, and wiII lead to an
overall increase in competition. Instead of increasing competition, DEO argues that
the current availability of SCO service is hindering the contlnued ernergence of such a
marketplace and customers remaining on SCO service are not being encouraged to
enter the competitive rnarketplace, or even monitor offers available irn the competitive
marketplace to see if those offers provide better options. DEO also points to the
testimony of RESA witness Ringenbach, who opines that in a fully-competitive
marketplace, suppliers will constantly search for more efficient ways of supplying
natural gas and will also provide more varied products for consumers to chose from.
When questioned, Ms. Ringenbach explains that in a fulty-competitive market,

suppliers may combine their natural gas products with other products, such as

electricity, a tangible product, such as a furnace, or a warranty product.
Ms. Ringenbach further points to developments in other states, where products and
services offered in conjuimtion with the retail supply of natural gas or electricity have

included smart metering, conservation, and alternative payment forms, such as
prepayment. Ms. Ringenbach further states that she believes, with expansion of the
competitive market, will come greater involvement in local coinmunities by CRNGS

providers. She explains that one cannot market from afar, and, therefore, suppliers

will have offices in Ohio, creating jobs and tax revenue, and will also have people

invested in the local communities. (DEO Ex. t at 6-7; OGMG/RESA Ex. 2 at 5-6;

DEO Br. at 7p9; ar. at 73,191-192; (9GMG/ RESA Br. at 9-10.)

To the contrary, OPAE argues that the Stipulation is not in the public interest

because it does not promote the availability to consumers of adequate, reliable, and

reasonably priced natural gas services and goods, a state policy articulated in Section
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4929.02(A)(1), Revised Code. Moreover, OPAE argues that Section 4929.02(A)(2),
Revised Code, encourages the promotion of the availability of unbundled and
comparable natural gas services and goods that provide wholesale and retail
consumers with the supplier, price, terms, conditions, and quality options that meet
their respective needs. OPAE argues that the joint motion violates the state policy
articulated in Section 4929.02(A)(2) by eliminating the SCO option, with its additional
available suppliers, and limiting competition that is spurred by the SCO. Instead,
OPAE argues that the evidence in this case demonstrates that effective competition
already exists in DEO's service territory. Specifically, OPAE relies on the testimony of
DEO witness Murphy that the SCO option is based on the New York Mercantile
Exchange, which enables the SCO price to reflect current market pricing. OPAE
opines that the SCO auction is competitive and marketforces are used to establish the
price of the natural gas commodity at auction. If the SCO is eliminated, OPAE argues
that approximately 20 percent of nonresidential customers who still take SCO service
will be forced to switch from the competitively determined SCO, losing their choice
option. According to OPAE, bilateral contracts are no substitute for the SCO with its
price determined by a competitive auction and its transparent terms and conditions.
Instead, OPAE argues that bilateral contract terms can vary greatly with customers
being offered various products, with the potential for high early termination fees.
OPAE also states that prices for bilateral contracts have been higher than the SCO,
when compared over a 12-month period, with customers paying a premium for a fixed
price contract. Finally, OPAE asserts that the SCO price provides a benchmark for
natural gas prices, with there being an incentive for individual CRNGS providers to
come close to the SCO price. Without the transparency of the SCO price, OPAE argues
that customers will have no benchmark with which to compare competitive offers they
receive, and may not understand the MVR mechanism on which they are placed.
(OPAE Br. at 8-9, 21-2b; Tr. at 24-27; OPAE Ex.1 at Ex. 4.)

OPAE also argues that prior testimony subnutted by DEO witness Murphy, in
07-1224, demonstrates that CRNGS providers would be able to establish relationships
with customers, without incurring customer acquisition costs, through the SCO
auction. Therefore, OPAE concludes that the SCO is a part of the competitive market
that saves customer acquisition costs and those costs can be passed on to consumers as

savings. (OPAE Br. at 19.)

In response, DEO asserts that nothing in the record supports OPAE's
contention that elimination of the SCO option would somehow weaken competition.
Instead, DEO argues that the presenc° of the SCO hinders the development of
additional competition. Further, DEO explains that nothing in the record
demonstrates that customers who remain on SCO service have made an affirmative
decision to do so. DEO also argues that no evidence shows that elimination of SCO
service will result in higher prices for customers. DEO disputes OPAE's reliance on
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Ms. Harpeif s calculation that, over a single 12-month period, prices were higher than
the SCO for fixed-price bilateral contract and sorne MVR offers• DEO^ ^ ts out e^^
the point of fixed-price contracts involves the payment of a premium g
rate certainty. With the S(-4, only the adder is fixed, so if the price spikes, customers
will be subject to rate volatility under the SCO. Further, DEO points out that, if a
customer is switched to a higher MVR, maxket protection exists, as that customer is
free to switch to a lower priced supplier. Concluding, DEO relies on the testimony of
Ms. Ringenbach, who stated that the auction has not brought low prices, it has been
competitive suppliers participating in the auction that has kept prices low. (DEO

Reply Br.-at 10-12)

Joint movants also assert that education of customers will h^^1eY^t Staff
Outdifficulty with the elimination of SCO service. OGMG and RESA po

witness Bossart testified that Staff 1oeUeve educational materials should be provided to,
nonresidential customers to help thein make fa11Y-informed decisions about their
natural gas supply. Staff explains that some nonresidential customers who currently
receive SCO service may be unfamiliar with natural gas choice service, or the natural
-gas commodity market. Staff believes DEO should iinplement a comprehensive
customer education program which would involve customers receiving at least tv+'o
notices prior to the exit date becoming effective, with the last notice occurring at least
60 days prior to the exit date. Staff witness Bossart, specifically articulates the
following elements that should be included in DEU's notice to customers: the process
of customer assignment;y information regarding the MVR; t^e fact that an assigned
customer may switch at any tune; the tizneline for switching; a list of current CRNGS
providers operating in DEO's territory; and information stating that current contracts
and a customer's relationship with DEO w'sll not be affected by this change. Staff also
opines that DEOrs education programs should be funded through its customer

education fund established in 05-474. DEO accepts ^. 1 aBo{ ^ s recommendations
Ex.Staffits reply comments. (OGMG/ RESA Br. at 6-7; Staff

4 at 1.)

Staff also testified that it believes MVR suppliers who receive new customers
should be required to provide certain customer information, to inform customers as to
how the MVR is determined and that a customer may switch from an MVR supplier at

any time. (Staff Ex. 2 at 5; Staff Br. at 5-6.)

Considering the second criterion, the Commission finds that the second
criterion has been met. In partict-Aar, the.Commission finds that the Stipulation
provides for an expeditious transition to the provision of natural gas s^ ibcee^ ^
goods in a manner that achieves effective competition and ,^nsa
willing buyers and willing sellers to reduce or eliminate the need for regulation of -
natural gas services and goods. Moreover, the Commission believes that the
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Stipulation allowing DEO to exit the merchant function for nonresidential customers
will encourage innovation, both in how services are provided and in the variety of
available products. The Comnmission further believes that custc►mers will be protected

by the market during this tramition Once a custoiner is switched to an MVR, that
cnstomer is immediately free to: switch to a different CRNGS provider, enter into a
different rate plan with the same supplier, or participate in opt-out govenvnlent
aggregation, without any type of termination fee. With respect to customer education,
DEO has already accepted Staff's recommendations for a compreheinsive customer
education program„ which will comntence well in advance of the actual transition.
The Comnussion betieves that, with appropriate information and education,
customers wiEl be able to make informed decisions when SCO service is discontinued.
Further, the Commission direrts DEO to meet with Staff to assure coordination of .
customer education efforts. In addition to the requirements set forth in the
Stipulation, the Commission finds ttiat DEO must reach out to small businesses and
entities representing smaU businesses in its service territory, in order to engage them
in the stakeholder group and discussions xegarding the educational obligations.
Accordingty, with the above directives, the Commi.ssion finds that the Stipulation, as a

package, benefit ratepayers and the public interest.

(3) Does the settlement package violate any important
regulatory principle or practice?

With respect to the third prong, both DEO witness Murphy and OCC witness
Hayes opine that the Stipulation does not violate any important regulatory principle
or practice and note that the Commission retains authority to modify or abrogate
exemption orders to the extent a nonresidential exit may be found to pose any
problems. (DEO Ex. 't at 10; OCC Ex. 2 at 9-Ib.) Mr. Murphy explains that the
settlement benefits customers because it directIy fuxthers several provisions of state
policy, whi4e taking a careful, incremental step affecting only a subset of
nonresidential customers to explore whether and how a full exit from the merchant
function may benefit a11 customers. Moreover, OGMG and RESA assert that the state
policy o"ectivcs set forth in Section 4929.02(A)(4), (5), (6), and (7), Revised Code, are
furthered by the Stipulation, and DEO`s exit for nonresidential customera

In making their argument that the Stipulation furthers state policy, OGMG and

RESA rely on the testirnony of DEO witness Murphy, who explains that discontinuing

SCO service wiII directly increase the entrance of customers into the commodity

market, spurring market entry by new CRNGS providers, additional competition, and

the development of the natural gas supply market. Additionally, DEO witness
Murphy opines that SCO service was only sernring to hinder the market, and

discontinuing SCO service will encourage customers to enter into direct retaiD
relationships with CRNGS providers. (DEO Ex. I at 6-7, 10; OGMG/ RFSA Br. at 6-7;

Staff Ex. 1 at 3.)
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OPAE responds that joint rnovants focus on state policy only inasmuch as they
caa benefit from it. OPAE relies on OCC witness Hayes's testimony that, although
joint movants attribute customers remaining on the SCO to inertia, custoraers may still
be taking SCO service because it offers the best ptice.

^turalMoreover, I^as exited
Mr. Hayes' testimony that in the only state where a gas company
the merchant function, customers consistently pay a price that is higher than the
national average. (OPAE Br. at 28-29; OCC Ex. 2 at 5,15-16, 23.)

In reply, OGMG and RESA assert that joint rnovants have properly interpreted
state policy, and argue that OPArs argament that joint movants only interpret state
policy in their own self-interest has no record support. OGMG/ RESA point out that,
OPAE witness Harper admits Ehat; for a recent month, there were two variable plans
available to consumers in DEO's tenritor'y that had lower rates than the 5C0 rate.
Ms. Harper fiuther concedes that, without an SCO rate, there would be nottung to
prevent CRNGS providers from making ofEers below an SCO floor. (OGMG Reply Br.

at 14.)

Accordingly, the Conunission finds - that there is no evidence that the
Stipulation violates any important regulatax'y principle or practice' Instead, the
Cornmission believes the Stipulation furthers state policy by increasing customers
acc+ess to competitively provided products and services and by increasing the diversity
of products available to customers. Therefore, we find the Stipulation meets the third

criterion.

COl`I I

Upon consideration of the joint motion to modify and tls arguments made by
the parties, the Commisgion finds that joint movants have demonstrated that; in
accordance with Section 4529.Ug(A), Revised Code, the 07-1224 order should be
modified: Joint movants have shown that certain Rndings homthe 07-1224 order are
no longer valid and, absent modification to that order, DFA, the suppliers, and,
ultimately, the customers could be adversely affected. Moreover, joint movants have
corroborated that the public interest objectives set forth in Section 4929.02, Revised
Code, will be advanced by modifying the exemption orders. Accordingly, the
Commissionconcludes that the joint motion to modify should be granted.

Having found that the 07-1224 order should be modified, the Commission will
now turn its consideration to how the order should be modify and the Stipulation in
this case. Overall, the Contmission finds that the Stipulation entered into by the
parties is reasonable, in the public interest, and should be adopted. However, the
CotYUnission wishes to clarsfy that nothing precludes us from reestabtishing the SCO
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or other pricing rnechanisnM if we determine that DEO's exit is unjust or unreasonable
for any customer class. As provided for in Sectfon 4929.08, Revised Code, the
Commission is permitted to abrogate or modify the exemption provided for in this
order within eight years after the effective date of this order, without DECYs consent.

Moreover, the Commission believes that allowing DEO to exit the merchant
function for nonresidential customers provides the Commission with an excellent
opportunity to study the consequences of the exit. To determine the consequences of

DEO exiting the merchant function, OGMG/RESA witness Ringenbach recommends

that parties consider whether new and varied products are offered after the SCO is
discontinued. Moreover, if new and varied products are not produced, OGMG/RESA
encourage the consideration of whether additional barriers exist to hinder the
developmeiit of new products. Ms. Ringenbach also recommends that parties study

whether the switch to the MVR causes an increased number of calls to the
Commission's call center, and whether suppliers have increased their investment in,
and commitment to, the local community as a result of the discontinuation of the SCO.

In addition, Staff, believes the following information should be provided to the
Conwussion to facilitate the Commissiozn's analysis of DEO's exit for nonresidential
customers: a record of the number of suppliers participating in DEO's territory over
the next three years; a record of the number and type of various supplier offers of new
products and services; a record of customer participation levels in new supplier
products and service offerings; an analysis of any increased investment in Ohio by

suppliers that was caused by DEO's exit; and, specific customer billing determinants..

pCC witness Hayes recommends the Commission require a study to consider the
following: the success or failure of the exit to provide customers with reasonably
priced natural gas services; the benefit of the exit for customers; and customer

attitudes toward the transition. (OGMG/RESA Br. at 9; OGMG/RESA Ex. 2 at 6-7;

pCCEx.2; OCCBr.at10.)

The Commission believes that a maximum amount of information should be

provided regarding the impact of DECYs exit. Accordingly, we direct DEO to provide

to Staff, OCC, and any other interested party the information recommended by Staff,

OCC, and OGMG and RESA, so that all parties can become better informed regarding
the effect of DEO's exit on competition and customers. Moreover, DEO should meet
with Staff and other interested stakeholders, within 45 days of the date of this order,
and determine what data should be analyzed, and how it should be provided,
including any data Staff determines is necessary to adequately provide Information to
assist the Commission in determining future actions pertaining to natural gas

competition. DEO and suppliers shall collect the information that Staff determines is
necessary and provide such information to Staff. Staff shall take appropriate actions to

protect information that is marked as confidential.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) DEO is a natural gas company as defined in Section
4905.03(5), Revised Code, and a public utility under Section

4905.02, Revised Code.

(5) DEO filed proof of publication on October 9, 2012.

-18-

(2) On June 15, 2012, DEO and OGMG filed a joint motion to
modify the order issued in 07-1224, pursuant to Section

4929.08, Revised Code.

(3) On June 15, 2012, a Stipulation was filed in this proceeding

signed by DEO, OCC, and OGMG.

(4) By entry issued on July 27, 2012, a procedural schedule was

set for this matter and DEO was directed to publish notice
in a newspaper of general circulation in each county of the

company's service area.

i

(6) Motions to intervene filed by OPAE, OCC, and RESA were

granted.

(7) The hearing was held on October 16-17, 2012.

(8) Section 4929.08, Revised Code, and Rule 4901:1-19-12,
O.A.C., provide that, upon motion, and after notice and
hearing, the Cornmission may modify any order granting
an exemption pursuant to Section 4929.04, Revised Code.

(9) joint movants have demonstrated that the joint motion to
modify the 07-1224 order should be granted.

(10) The Stipulation submitted by the signatory parties
comports with Section 4929.08, Revised Code, and Rule
4901:1-19-12, O.A.C., meets the criteria used by the
Commission to evaluate stipulations, is reasonable, and
should be adopted.

t',̂  RD^ff:

It is, therefore,

ORDERED,'Y'hat the joint motion to modify be granted. It is, further,
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ORDERED, That the Stipulation be adopted and approved. It is, further,

ORDERED, That DEO to provide to Staff, OCC, and any other interested party

the informatfon recommended by Staff, COCC, and OGMG and RESA. It is, further,

ORDERED, That the parties adhere to the directives set forth herein. It is,

further,

ORDERED, That nothing in this opinion and order shall be binding upon the
Commission in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule, or regalation It is, further,

ORDERED, That a copy of this opinion and order be served on aIi parties of

record.

THE PUBLIC UTILTI'IES COM.MLSSION OF OHIO

,

odd hler, Chairman

Steven D. Lesser Andre T. Porter

KLS/sc

Entered in the joucrnal

JAN o.-a

Barcy F. McNeal
Secretary
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ATTACHNIENT B

BEFORE

THE PUBLIC UTILITIES COYvIIVBSSION CJF OHIO

In the Matter of the Application to
Modify, in accordance with Section
4929.08, Revised Code, the Exemption
Granted to The East Ohio Gas Company
d/b/a Donninion East Ohio in Case No.
071224GA BXM..

Case No.121842-GA-EXM

)
)
)
)
)
)

ENFRY ON REHEAARING

The Commission finds:

(1) The East Ohio Gas Company d/b/a Dominion East Ohio
(DEO) is a natural gas company as defined by Section
490.03(5), Revised Code, and a public utility as defined by
Section 4905.02, Revised Code, and, as such, is subject to
the ^;trisdiction of the Conunission, pursuant to Sections
4905.04, 4905.05, and 4905.06, Revised Code.

(2) On April 8, 2005, DEO filed an application reguestfng an
exemption pursuant to Sertion 4929.{14, Revised Code, and
seeking approval of phase one of its plan to exit the
merchant function. In the Matter of the Application of Thc

East Ohio Gas Comrpany d/b/a Daminion East Ohio for Appmtaal

of a Pran to Restructhtre Its Comrnodily Serrriae Function,
Case No. "4-GA ATA (05-474). By opinion and order
issued on May 26, 2006, in 05-474, the Comaussion

theapproved DECO's application, as modified by o^its
Stipulation fi]ed in tiiat case, to underta'ke P
proposal to test alt+emative, xnarket:based pricing of

commodity sales.

(3) On June 18, 2008, in In rlu Mat#er of fhe Application of 71u

East CJhio Gas Company dJh/a Dominion East Ohio for Approval

of a Genenal Exemption of Certatn Natural Gas Comnadihj Sales

Services or Ancillary Services, Case No. 07-1224-GA-EXM
(07-1224), the Cwnnission authorized DEO to iamplement
phase two of its plan to exit the merchant function, in
which DEO iunplennented a standard choice offer (SCO),
wherein suppliers bid for the right to supply gas in
traatehes to shoice-eligible customers at a retail level.
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(4) Section 4929.08(A), Revised Code, provides for the
modification of an exemption, in pertinent part, as follows:

The public utilities commission has jurisdiction over every
natural gas company that has been granted an exemption
or alternative rate regulation under section 4929.04 or
4929.05 of the Revised Code. As to any such company, the

commission, upon its o^ectmotion
ed by exemption orany person adversely Y such

a3ternative rate reguiation authority ► and after notice and

hearing and subject to this division, rnay abrogate or
modify any order granting such an exemption or authority
only under both of the following conditions:

(1) The commission determines that the findings
upon which the order was based are no
longer valid and that the abrogation or
znodification is in the public interest;

(2) 'The abrogation or modification is not made

more than eight years after the effective date
of the order, unless the affected naturat gas

company consents.

(5)

(6)

(7)

On june 15, 2012, a joint motion to modify the order issued

on June 18, 2008, in 07-1224 (07-1224 order), pursuant to
Section 4929.08, Revised Code, was filed by DEO and the
Ohio Gas Marketers Group (OGMG). A stipulation and

recommendation (Stipulation) -signed by DEO, the Ohio

Consumers' Counsel (OCC), and OGMG was also filed on

june 15, 2012.

Motions to intervene filed by Ohio Partners for Affordable

Energy (OPAEE), OCC, and the Retail Energy Supply

Association (RESA) were granted by attomey examiner

entry.

pn january 9, 2013, the Commission issued its opinion and

order approving DEO's motior^ 071224 In addition, the
order granted on june 18, 2008,
Commission adopted and approved the Stipulation entered

provides, inter slta, that, beginning in April 2
into between DEO, OCC, and OGMG. Th^13 Stipulation

choice-
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eU.gib[e non-residential customer may no longer default
into, or have an option to receive, SCO comrnodity service;
rather, a non residential customer who has not selected a
new supplier wiil be served by the next available supplier
registered to provide default service using the supplier's
monthly variable rate, subject to the limitations set forth in
the commodity service portion of DEO's tariff on a rotating
basis or the customer may enter into an agreement with a
supplier or governmental aggregator. in accordance with
the Stipulation, at this tirne, residential customers, as well
as certain non residential customers (e.g., nonchoice-
eligible), continue to receive commodity sexvice Pursuant
to the standard service offer (SSO) and SCO auctions.

(g) Section 4903.10, Revised Code, provides that anY Party
who has entered an appearance in a Commission

proceeding may apply for rehearing with respect to any

matters determined by the Commission within 30 days
after the entry of the order upon the journai of the

Commission,

(9) OPAE and DEO filed applications for rehearing of the
Commission's January 9, 2013, order, on JanuasY 230 2013,
and February 5, 2013, respectively.

(10) On February 4, responses to OPAE's application for

rehearing were filed by DEO an^C ^Y^ ^^^ ^
RESA. On February 15, 2013,
DEO's application for rehearing.

On February 20, 2Q13, the Comrnission gxanted the
(11)

applications filed by I)EO and OPAfi for the purpose of

providing the Commission more time to consider the

applications.

OPAE's Avnlication for Rehearing

(12) For ease of discussion, we will address some of OPAE's
assigments of error together. In its first and second
assignments of error, OPAE argues that the Comn-dssion
erred in determining that findings contained in the 07-1224
order were no longer valid,, as required by Section 4929.08,
Revised Code. SpecificalD.y ► OPAE argues that our finding
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that phase two no longer provides any potential for further
exploration of the benefits of rnaxket based pricing for
natural gas service was in error. Instead, OPAE argues that
DEO's motion to modify should have been denied because
the 071224 order specifically provided that "phase two
represents a reasonable structure through which to further
the potentfal benefits of market-based pricing of the
commodity sales by the company." OPAE opines that the
Conmmission mischaracterized t,hi.s Ending in our order in
the present case to reach the conclusion that this finding
was no longer valid. OPAE asserts that the Commiwion
ignored the phrase "by the company" in our consideration
of whether the finding was still valid and ignored evidence
to the contrary, including that provided by OPAE witness
Harper. OPAE also argues that the stipulation approved in
the 07-1224 order provided that DEO should have fiied a
separate application to accomplish its request for a
non-residential exit, instead of the motion to modify.
Finally, OPAE asserts that the joint motion to modify
disregards the new administrative rules currently under
review by the Commission in In the Mutter of the

Commission's Review of the Alternatiue Rate Plan and
Exemption Rules Contained in Chapter 4901:1-19 of the Ohio

Administrative Code. Case No.11-5590-GA-ORD (11-5590).

(13) In response, DEO asserts that OPAE's argument that the
Commission mischaracterized the 07-1224 order hinges on
the distinction . between "market-based pricing of
cornmodity sales by the company" and "market-based
pricing for natural gas services." DEO argues that there is
nodistinction at all between these phrases with regard to
what is provided for in the 07-1224 order. OGMG/RESA
further argue that the meaning of that sentence does not
turn on whether DEO is experiencing additional benefits,
but whether the public is enjoying the potential benefits of
market-based pricing. Instead, OGlvf(a/ RFSA assert that
the inclusion of the phrase, by the company, only points
out that the benefits are occurring within DEO's service
territory because DEO cannot enjoy the benefits of mmarket-
based pricing, as it cannot profit from the sale of natural
gas commodity. OCMG/RESA counter that the record is
full of compelling evidence that circumstances have

4
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changed in the four years since the 07-1224 order was
issued. Specifically, OGMG/ RESA point out that both
DEO witness Murphy and OGMG/ RESA witness Parisi
explained why the 07-1224 order findings were no longer
valid. DEO witness Murphy explained that phase two did
not end as DEO anticipated in March 2011 and
OGMG/RESA witness Parisi explained that customer
rnigration from the SCO plateaued and was now stagnant.
Moreover, Mr. Parisi opined that the continued SCO
service places an unnecessary burden on shopping
customers, as the cost of the auction is paid by all
customers, not just those receiving SCO service. DEO and
OGMG/ RESA assert that OPAE misrepresents the 07-1224
order when it argues that DEO needed to file an
application for further exit of the merchant function.
Instead, OGMG/ RESA point out that the order in the
present case is not a move to full choice commodity service,
but, iz}stead, is a move to eliminate barriers to competition
by changing the terms of the default service for only a
segment of customers, which allows for the filing of a
motion to modify without the filing of an application as

suggested by OPAF.

(14) In the 071224 order, as OPAE points out, the Commission
found that "phase two represents a reasonable structure
through which to further the potential benefits of market-
based pricing of the commodity sales by the company." In
the order in the present case, we held that "phase two no
longer provides any potential for further exploration of the
benefits of market-based pricing for natural gas services."
Although OPAE appears to be focused on the semantic
issue that we did not specify that there was no longer any
potential for further exploration of the benefits of market-
based pricing of the commodity sales by the company, that
does not make our finding contrary to Section 4928.08,
Revised Code. The Commission, as stated in the order in
this case, believes that phase two no longer provides any
potential for further exploration of the benefits of market-
based pricing for natural gas services. Moreover, as
pointed out by OGMG j RESA, those benefits that the
Commission is seeking, could only ever accrue to
customers, not to DEO. Therefore, as required by Section
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4928,08, Revised Code, the Commission found that at least
one of the findings upon which the 07-1224 order was
based is no longer valid. Further, we find it disingenuous
of OPAE to argue that there is no evidentiary support for
our finding that phase two no longer represents
reasonable structure through which to further the potential
benefits of market-based pricing of natural gas comtinodity
sa);es. Simply because OPAE did not like the evidence
presented, does not mean that it can be disregarded.
Specifically, DEO witness Murphy explained that the
presence of the SCO potentially distorts the market and
preclndes the development of a fully-competitive market
marketplace. Further, RESA/OGMG s^'itr'ess Parisi
pointed out that customer migration has staUed out, and is
hindering continued development of the competitive
marketplace. Evidence presented at the hearing
demonstrated that phase two no longer provides its
intended benefits and has resulted in stalled market
development. Therefore, we find that OI'AE's argument
that the evidentiary record does not support our conclusion
that certain findings in the 07-1224 order are no longer

valid is without merit.

(15) Furthercnore, we reject OPAE's interpretation that the
07-1224 order required the filing of a brand new
application for two reasons. First, the current motion to
modify does not represent, as the stipulation contemplates,
a full-choice commodiiy service market, as the provisions
of the motion to modify only effect non residentiai
customers. Second, the joint motion to modify triggered a
co -m- pleteIy separate proceeding from the proceeding that
resulted in the 07-1224 order, including a hearing and
signif icant opportunity for due process. Accordingly, we
do not believe that our current proceeding was in violation
of the terms of the stipulation approved in the 07-1224
order. In addition, we reject OPAE's contention that DEO
should be expected to comply with the rules under review
in 11-5590, which are not yet final. As OPAE raises nothing
new that was not addressed in the original order in this
case, OPAE°s first and second assignments of error are
without merit and should be denied.

6
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(16) In its third assignment of error, OPAfi argues that the
Commission erred in finding that DEO, competitive retail
natural gas service (CRNGS) providers, and, ultimately,
customers could be adversely affected by the continuation
of phase two. In its fourth assignment of error, OPAE
asserts that the Cornrnission unlawfully found that the
public interest objectives set forth in Section 4929.02,

Revised Code, will be advanced by modifying the 07-1224
order. Specifically, OPAE asserts that these two findings
were unsupported by the record evidence produced at the

hearing. C)PAE ar ^O that
serviceU, and ^ asv a distrib tionby the continued

company, is indifferent as to whether customers are served
through the SCO or through bilateral contracts. Further,
OPAE argues that OGMG cannot be adversely affected by
continued SCO service, except to the extent that its
members do not have winning bids in DEO's SCO auction
or are unable to convince customers to take their
comnnodity service. Moreover, OPAE argues that private
control of prices, as provided by CRNGS providers is not in
the interest of customers. Rather, OPAE maintains that
customers are better served by continuation of the SCO
auction for aU customers, and the Commi.ssions finding

that continuation of sCO he g d^elogm tly ® a^ ^ully'
Ohioans by hindering P
competitive market is in error. OPAE also asserts that the
Commissioxt erred in finding that the joint m tious
furthered state policy by providing for -an exped' '
transition to the provision of natural gas services and
goods in a manrter that achieves effective competition,

_transactions between willing buyers and sellers, and that
transition from the SCO will encourage umovation in
services and pxoducts. In support of its argument, OPAE
argues that the Stipulation is devoid of any informatzon
regaYding the policy of the state of Ohio. Instead, OPAE
argues that the evidence adduced at hearing indicated that
customers wouid be harmed by the elimination of the SCO
apho^.w Op^►E asserts that bilateral contracts are no
substitute for a competitive auct^'ondete^ne SCO.
Instead, OPAE argues that phase two
effective competition and that elimination of the SCO

7
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(17)

option for non-residential customers is contrary to the
state's policy of promoting reasonable prices.

In response, DEO asserts that OPAE's third assignment of
error is merely a continuation of its first. DEO argues that
the language of Section 4929.08(A), Revised Code, does not
serve as a limitation on the Conunission's authority.
Rather, according to DE(?, Section 4929.08(A), Revised
Code, is authoYazing language, clarifying that the
Commf ssaon's authority may be exercised 'on its own or in
response to any person adversely affected. Accordingly,
DEO concludes that a finding of an adverse affect is not a.
mandatory condition that must be met before the
Cornmission can grant an exemption. In addition, even
while arguing a finding of an adverse effect is urnecessary,
DEO anaintains that joint movants include active
participants fn Qhio`s natural gas markets, which would be
directiy effected if competition fails to thrive in Ohio. In
support of D. . s argument, OGMG/RESA assert that the
continued existence of the SCO hinders the development of
a more competitive natural gas commodity market, which
would benefit both suppliers and consupners. Further,
OGMG/ RESA assert that the modification granted in the
current case will advance the public interest obgectlves set
forth in Section 4929.02, Revised Code, because it is Ohio's
policy to recognize the continuing emergence of
competitive natural gas markets through the development
and implementation of flexible regulatory treatment and to
encourage innovation and market access for cost-effective
supply- and demand-side natural gas services and goods.
-O -GMG/ RESA point out that the Connmission found that
modifying the 071224 order was in the public interest
because, in a fuAy-competitive marketplace, suppliers will
constantly search for more efficient ways of supplying
natural gas and will also provide more varied products for
consumers to choose from.

(18) The Commission does not find OPAE's arguments that the
Commission erred in finding that DEC), CRNGS providen,
and ultimately customers could be adversely affected by
the continuation of phase two persuasive. Moreover, upon
review, we believe that we were correct in finding that the
pubtic interest objectives set forth in Section 4929.02,

8
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Revised Code, will be advanced by modifying the 07-1224
order. In our order in the present case, we found that the
Stipulation provides for an expeditious transition to the
provision of natural gas services and goods in a manner
that achieves effective competition and trattsactions
between willing buyers and willing seuers to reduce or
elirn,inate the need for reguIlation of ^tur^e gas

Stis^nand goods. Moreover, we found p^latio
allowing DEO to exit the merchant function for
non-residential customers will encourage innovation, both
in how services are provided and in the variety of available.
products. The Commu.ssion further believes that custoutexs
will be protected by the market during this transition.
Once a customer is switched to a monthly variable rate,
tha.t customer is immediately free to: switch to a different
CRNGS provider, enter into a different rate plan with the
same supplier, or participate in opt-out government
aggregation, without any type of term ialation fee.
Accordingly, the Commission finds that OI'AEs ' and
fourth assignments of error are without merit, raise
nothing new, and should be denied.

(19} In its fifth assi^ent of error, OPAE avers that the
Comrnission uniawfully and unreasonably found that the
Stipulation res®lved the contested issues in this case.
Specifically, OPAE argues the Stipulation is irrelevant to
the contested issues in this case and contained no legal
argument to reso?ve those issues. OPAE aLso asserts that
our consideration of the three-prong test was irrelevant
and nneaninglesss, because OPAE now asserts that the only.
issues at the hearing were whether the joint motion is
lawful. Moreover, OPAE argues that the only issue it
raised with respect to the Stipulation was whether it was
the product of serious bargaining, because it was not
signed by any representative of a non-residential consumer
group. OPAE opines that the Comn'sssion should i^k
rejected the Stipulation because no real bargaining
place, as OCC oniv signed the rnotion to assure that no
residential exit would occur, and the other parties had
identical interests. OPAE argues that the fa'slnx'e to have a
non-residential customer group sign onto the Stipulation in
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this case presents a significant problem in the
Commession's consideration of the Stiputation

(20)
In response to OPAE's fifth assignment of error,
OGMG/RESA point out that, although not binding on the
Conunission, the terms of stipulations between parties are

afforded substantial weight. ns^92 N.E.2d 1370 (1992),
Util. Comm., 64 Oluo St.3d 123,125 ,

citing Akron v. Pub. Ll#iI. Comm., 55 Ohio St.2d 155, T57, 378
the three prong standard of

N.E.2d 480 (1978). Moreover,
review has been discussed in numerous Conunission
proceedings and endorsed by the Ohio Supreme Court.
Indus. Energy Consutners of Ohio Pozuer Co. i^ b•^ ^lg

Comrn., 68 Ohio St.3d 559, 561, 629 N.E.2d 423 ( ).

Consumers`
Counset at 126. D80 explains that the

Stipulation was the result of numerous ineetings, and
involved several participants who regularlY partidpate in

DEO points out that
Carnmission proceedings. Moreover,
its witness Murphy explained that other groups and
representatives of ®ther customer classes had the
opportunity to participate in settlement negotiations and
review the drafts of the Stipulation. With respect to the
Stipulation,, DEO points out that the Stipulation need not
contain any legal argument. Instead, DEO argues that legal
issues should be addressed at hearing and in briefs, not in a
Stipulation filed for the Comnnission's consideration. With
respect to OPAE's assertion that the evidence does not
support a finding that the Stipulation is in the public
intexest, DEO responds that there was a significant amount
of evidence that supported adoption of the Stipulation.
The mere pr-esence of corLflfcting evidence in a contested
case.does not negate the presence of supportive evidence.

(21) In consideration of OPAE's^^ontenh'o enthatfwe ^h°Uld
Commission questions OPA
not have considered the Stipulation using the established
three-prong test. The Commission regularty considers
stipulations that come before it using the three'Prong test.
Further, although OPAE appears to insinuate that the
Commission should have dismissed the joint motion, the
appropriateness of our consideration of the joint motion
has already been discussed, to some extent, in this entry
and - the Commission thoroughly considered OPAE's

^--;^
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motion to dismdss the joint motion to modify in its initial
order. However, we would note that OPAE's motiox' to
dismiss the joint motion to modify was not the direcf
subject of any of OPAEs arguments on rehearing.
Therefore, the Commission questions OPAE's assertion
that it should not have considered the Stipulation ut'ilizing
the three-prong test. Further, the Commission does not
believe that the stipulating parties' failuxe to obtain the
signature of a non-residential customer group constitutes a
reason to reject the Stipulation. Even aasuming that there
was an objecting non residential customer grou^p•id no e
Commmission provided due pmceas and a hearhtg,
such group came forward to oppose the Stipulation.
Ivioreover, the Council of Smaller Enterprises fded
correspondence in this docket indicating its support of the
Sti;pulatioa Aarordingly, we find that 4FAE's fifth
assignment of error is without nnerit and should be denied.

T,^EO`s Avylication f oi Rehearing

(22) In its application for rehearing, DEO reQuests clarification
of its obligations under the order with respect to the scope
and content of information to be provided, including for
the surveys and analysis recommended by various parties.

' ion clarify ourConurussSpecifically, DEO requests me
order that it provide in#ormation as recommended by Staff,
OCC, OGMG and RESA. According to DEO, much of the
requested infoxmation is not readilyuav^ suplierf
3ncluding informstion regarding P
investtnent, the emergence of new and varied products, '° .

_ and - whether supplien are investing new assets in Ohio.
DEO explains that it lacks access to this information
Additionally, DEO voices concern with its ability to
provide infornnation to OCC where the scope of the
information to be provided has not yet been determined.
DEO further requests clarification of whether DEO alone is

responsible for providing the ^etiowelt "1as^whether
and suppliers are ^P^ ' as or madeinfornwtion should be constantlY provided
available upon demand. In sum, DEo requests the
Commission clarify that DEO oe Q=o^ha^ommên ea
duty to provide alI inf

11
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analysis and that the Commission allow for flexibility in

the process going forward.

(23) In response, OCC asserts that the Commission's order in
this case is consistent with the recornxnendations of QCC
witness Bruce Hayes that the Commission conduct
appropriate studies of the choice market, choice marketer
behavior, natural gas prices, and non-residential customer
impacts and feedback. OCC asserts that, in order for DEO
to conduct the required studies, a certain ^{^ of
information outside of DEO's control would
provided by the CRNGS providers. Accordingly, OCC
concludes that: the Con'+mission should zn.aintain DECYs
responsibility to perform the studies outlined in the its
initial order; DEO should be responsible for provid:ing the
information necessary to perforM the study of the non-
residential exit of the merchant function; and DEO should
be able to assure cooperation from the CRNGS providers.

(24) As an initial matter we begin by clarifying that Staff, not
DEO, is expected to conduct the stadies and surveys of the
effects of the el#mination of SCO service for non residential
customers. t3EO will bear the burden of providing much of
the information necessary for Staff to perform its
evaluation. However, the Commission agrees with DEO
that our order could be read to require DEO to provide
information to which it does not have access. Therefore,

the Conmmission wishes to clarif y tha o f o pviu^the
suppliers will bear the responsibzlity providing
necessary information to Staff so that a full study of DEO's
_non-residential exit can occur. Moreover, we do not expect
DEO to provide information, urisolicrted, on a continued
basis. Instead, the Commission expects DEO to work with.
Staff and other stakeholders to determine what information
needs to be provided on a continued basis and to provide
any requested infortnation to Staff. All information
provided to Staff will also be provided to OCC. The
Comtnission finds that the cost of providing information to

Staff, conducting surveyEO^^^sassociated
edu ati n fund.properly funded through

purther, the Commi.ssion expects to receive the same
cooperation from suppliers, as it does from DEO, but
recognizes that some of the information provided may be
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confidential and proprietary and would be given
appropriate treatment Accordirgly, DECYs application

should be granted.

it is, therefore,

ORDERED, That oPAE's application for rehearing be denied. It is, Eurther,

ORDERED, That DEO's applicationn for rehearing be granted. It is, further,

ORDERED, That a copy of this entry on rehearing be served on all parties of

record.

jj^E pUB^C UM,I'TIFS CpMM.ISSION OF OHI4

Todd A. Snitchler, Chaonman

L-.f--

iCIS/sc

-Entered in the journal
w 0$ 2013

Barcy F. McNeal
Secretary

Andre T. Porter

M. Beth Trombold
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BEFORE

THE PUUBLIC UTILITIES COiVIMISSION OF OHIO

In the Matter of the Application of The East

Ohio Gas Company d/ b/ a pou-drdon East
Ohio for Approval of a General Exemption

of Certain Natural Gas Commodity Wes

Services or Ancillary Services.

)
)

Case No. 071224-GA-E3C.M

)
}

OFINION AND ORDER

The Public Utilities Commission of Ohio {C thismmis ^si^r cd being application,

the testimony, and other evidence presented in
advised, hereby issues its opinion and order.

APPEARANCES:

Jones Day, by Mark A. ZN'hitt and Andrew J. Campbeuf P.O. Box 165017, Columbus,

flhio 43216, on behalf of The East Ohio Gas Company d/b/a Dominion Ea.st Ohio.

Shery2 Creed M.%x:field, First Assistant Attorney General, by Duane,, t^ Attorneys
e^ionn Chief, and Anne L. Hammerstein and Stephen A. Reilly,

^, Coiumbus, Ohio 43215, on
General, Public Utilities Section,18Q East Broad Street,

of Ohio.
behalf of the staff of the Public Utilities Com^s

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Joseph P. Serio,
Assistant Consurners' Counsel, 10 West Broad Street, Suite 1800, Columbus, Ohio 43215,

on behalf of the residential cusi3orners of The East Ohio Gas Company d/b/ a Dominion

East Ohio.

McNess, Wallace & Nurick LLC, by Samuel C. Randazzo and Dardei J. Neilsen, 21
East State Street,17s' Floor, Columbus, Ohio 43215, on behalf of Industrial Energy Users-

Ohio.

David C. Rinebolt, 231 West Lima Street, P.O. Box 1793, Findlay, Ohio 45839, on

behalf of Ohio Partners for Affordable Energy.

Bobby Singh, 300 West Wilson Bridge Road, Suite 350, tNorthington, Ohio 43085, on

behalf of Integrys Energy Services, Inc.

Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff and Stephen M.

Howard, 52 East Gay Street, P.O. Box 1008, Columbus, Uhio 43^^6i g^^^^ f the Ohio
ease fi3eThis ia to certify that the ima3e^a aP8

accr:ra,to R^a ce^^:L°tg r'ep^-od^sai:ion of a ^ ^4^^' ^^.
ar c,yu:ec^ - t^

te ^'roceea^dTqc^ici^`^ a p 3 9
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-a

Gas Marketers Group, comprised of TxtterstaGas St^tar cEnpig^ Sevi ces IJLC:land
LLC; Hess Corporation; Commerce Energy of
Vectren Retail LLC d/b/ a Vectren Source.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue,Golumbus, Ohio

43215, on behalf of Dominion Retail, Inc., and MXenergy, Inc.

Bricker & Eckler, LLP, by Thomas J. C?'Brien and Glenn Krassen, 100 South Third
Street, Columbus, Ohio 43215, on behalf of the Northeast Ohio Public Energy Council.

Craig G. Goodman, 3333 K Street NW, Suite 110, Washington, D.C. 20007, on behalf

of the National Energy Marketers Association-

OPINION:

I. BACKGROUND

The East Ohio Gas Company d/b/a Dominion East Ohio (DEO) is a natural gas
company as defined by Section 4905.03(A)(6), Revised Code, and a public utility as defined
by Section 4905.02, Revised Code, and, as such, is subject to the jurisdi.ction of the

Commission pursuant to Sections 4905.04, 4905.05, and 4905.06, Revised Code.

On April
8, 2005, DEO filed an application requesting an exemption pursuant to

Section 4929.04, Revised Code, and seeking approval of phase one of it^{ pla^to exit the

merchant function. In the Matter of the Application of 77re East Ohio Company

Dominion East Ohio for Approval of a Plan to Restructure Its Commodity Seroice Function, Case

No. 05-474-GA-ATA (
05-474). By opinion and order issued May 26, 2006, in 05-474, the

Coznmission approved DEQ's application, as modified by the stipulation filed in the case,
to undertake phase one of its proposal to test alternative, market-base'd pricing of

cornmodity sales.

On December 28, 2007, DEO filed an appiication, pursuant to Section 4929.04,
Revised Code, for approval of phase two of its plan to exit the merchant function and
requesting a general exemption of certain natural gas commodity sales services or
ancillary services contained in Chapters 4905, 4909, 4933, and 4935, Revised Code.

By entry issued January 30, 2008, the Commission determined that DEO's
Ohio

application complied with the filing re^t the af
Rule

tion filed b yUEO on
Administrative Code (O.A.C.), and concluded PPlia
December 28, 2007, should be accepted as of the filing date. Subsequendy, on February 6,
2008, the attorney examiner established the procedural schedule in this matter, including
the due date for the filing of comments, the deadline for the filing of motions to intervene,
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and the times and locations for the local and evid
entiary

exan^rie^ ^n^ e

d

^^ ^^d
in this matter. By entry issued March 26, 2008, the attornY
the motions to intervene filed by the office of the Ohio ^^ ^^s r$Inc. I eg^s)^^hi ^G^s
Partners for Affordable Energy (OPAE); Integrys Energy

Marketers Group (Gas Marketers) (comprised of rS^tQ^o; SoutbStar Energy Services
Services, LLC; Hess Corporation; Commerce Energy Inc. (^ergy),

LLC;
and Vectren Retail LLC d/b/ a Vectrert Source); N1^CEnergy,

Northeast Ohio Public Energy Council
National Energy Marketers Association (NEM);

(NOPEC); Dorninion Retail, Inc. (
Doxninion Retail); and Industrial Energy Users-Ohio

(IEU-Ohio).

A technical conference was held in this matter on Fe bruary
directed ^gpublish notice of

the Cvmrnission. By entry issued February 6, 20a8, DEO was
the hearings in this case in each county in which it pr ovides service. On Apri11G, 2008,

DEO filed the requisite proofs of publication (Late-filed DEO Ex.

)Local hearings were held on Apri11, 2008, in Youngstown, Ohio, and on Apri13,
2008, in Cleveland and Canton, Ohio. There was one public witness who testified iness
Youngstown, Ohio,

four public witnesses in Cleveland, Ohio, and one pu blic
this

Canton, Ohio. Each of the public witnesses testifying expressed oPP

application. The evidentiary hearing was heldOn A
pril s^ation}, w^^'^

April 10, 200$, DEO submitted a stipulation and e DEO
filed in this docket on April 10, 2008 (Joint Ex.1). I"he

tiand C?PAE^ Bydletter filed
staff, and all of the intervenors, with the exception of IEU ^o
in this docket on April 22, 2008, OPAE stated that it had agreed not to oppose the

stipulation. At the hearing held on April 10, 2008, staffpr^ed totth^ pu^tionPport of
the stipulatiorL No party testified against, or otherwise objected

II. GOVERI`^II^3G'ST'ATU'i'F^

Section 4929.04, Re-vised Code, authorizes the Commissiori,, upon the application of
a natural gas company such as p?EO, to exempt ^y comm'odit^' sales service or ancillary

service from all provisions of Chapter 4905, Revised Revised Code^ail provisions of

49C15.10, Revised Code); all provisions of Chapter 4909,

Chapter 4935, Revised Code (with the exception of ^^17
4933,?8r and 4933.32, Revised

Code); 5ections 4933.08, 4933.09, 4933.11, 4933.123, 4933 ,

Code; and from
any rule or order issued under those chapters or sections.

siOn
Section 4929.f14,

Revised Code, delineates the standards for the Conunisher to

review, as well as the regulatory policy that we are to follow in deterxni.ning whet

2008, MXEnergy
sfated that it supports ttle sdpulation and requested that it be

I gy l e t t e r filed Aprs11l,
added as a signatory pat'ty.

0
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approve appli.cations under that section. Smtior ► 4929.04(A), Rev ^t an
Code,

we shall approve the exemption upon a finding, after hearing,
substantial compliance with the policy of this state pe o^ti^th r^pect to the
Code, and that either (1) it is subject to effective periti
commodity sales service or ancillary service, or (2) customers of the commodrty sales

service or ancillary service have re.a.sor►ably available alternatives.

Section 4929.04(B), Revised Code, provides that, in determining if the conditiorLs in

subsections (1) or (2) exist, the Coxnrnission shall consider, ainong other
issues:

(1} The number and size of alternative providers of the comrncxlity

sales service or ancillary service.

(2) The extent to which the comrnod a^ein the relevan m kar
service

is available from alternative pro

(3) The ability of alternative producers to make functiortally
equivalent or substitute services readily available at
competitive prices, terrns, and conditions.

(4) Other indicators of market power, which may include market
share, growth in market share, ease of entry, and the affiliation

of providers of services.

Section 4929.02, Revised Code, sets forth the state
policies to be considered, as

follows:

(1) Promote the availability to consumers of adequate, reliable, and
reasonably priced natural gas services and goods.

(2) Promote the availability of unbundled and comparable natural
gas services and goods that provide wholesale and retail
consumers with the supplier, price, terms, conditions, and
quality options they elect to meet their respective needs.

(3) Promote diversity of natural gas supplies and suppliers, by
giving consumers effective choices over the selection of those

supplies and suppliers.

(4) Encourage innovation and market access for cost effective
supply- and demand-side natural gas services and goods.

(5) Encourage cost effective and efficient access to information
regarding the operation of the distribution systems of natural

^t®ovQ4
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gas campanies in order to promote effective customer choice of

natu.ral gas services and goods.

(6) Recognize the continuing emergence of competitive natural gas
markets through the development and impYementati°n of

flexible regulatory treatment.

('T) Promote an expeditious transition to the provision of natural
gas services and goods in a manner that achieves effective

competition and transacti ^^ ^'the need for buyers
willing sellers to reduce or 491^ and 4909
natural gas services and goods under Chapters

of the Revised Code.

(8) Promote effective competition in thprovision
flowtng to orafromservices and goods by avoiding subsidies

regulated natural gas services and goQds.

(9) Ensure that the risks and rewards of a natural gas cornpany's
gds

offering of non jurisdictional and e terlms. $
or 1 cQnditionso of

do not affect the rates, pr .
nonexempt, regulated

the financial ^apability of a^naturalcompany and do not affect
gas company to comply with the policy of this state specified in

this section.

(10) Facilitate the state's competitiveness in the global econOMy.

(11) Facilitate additional choices for the supply of natural gas for
residential consumers, induding aggx'egation.

III. sUMMP.RY OF THE APPLICATIOi~1

-5-

A. General

DEO provides natural gas service to approximatelY 1.2 million residential
customers in the state of Uh.io, ail of whom will be affected by this application because the

application provides for a more competitive that as of IwTavember 2i7€^7,Qtwo-thi^'ds of
according to D]^C7(DEO Ex. 1). DECJ maintains
DEO's customers (820,572) receive service under either DEQ's energy choice pragram or

Murphy at 4 and 9). In additiaon, DEO
through governmental aggregation (DEO Ex. 15, service to its traditional
states that it presently has 41 suppliers offering commodity
transportation market and 17 suppliers participating in its energy choice program

(Id. at 8).

oo0os
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In the application in this case, DEO is requesting Comrnission approval of the

second phase of the coxrtpany`s plan to exit the merchant e step between phase 1
phase 2 will be a pilot program and will represen an
and DEO's ultimate exit of the merchant function (DEO^ o^tt^ ^'^^d for phase 1 in
to DEO, the objectives of the phase 2 pilot are surular b1

05-474. Fixst, DEO explains that both phases are n'ie expanded alternative supplies ,s_wehile
which customers can malee informed choices axn $
ensuring reliable commodity serviee by the suppliers. Second, DEO avers that both phases

were designed to address, wwithout disrupting ° o n'1 nat chaose^arnaong t^h^
commodity service needs for those custorners that cannot
available alternatives. in addition, DEO offers that phase 2 is also intended to facilitate the

relatiOnshiP with a
process of choice-eligible customers establishinro^a dern^ior^ta the time DEO ceases
competitive retail natural gas service (CRNGS) p Pr However
providing comrnodity service to such custome^s ^(1^^ h^as and resell i(DEO' Ex^15,
that, under phase 2, DEC? will continue to tak

Murphy at 3).

B. Differences Between Phase 2 and Phase 2

DEO explains that its phase 1 pilot program, approved in 05-474, began in October

2006. Through phase 1, DEO eliminated its existing gas costreco^ry^(G rate. ^
mecharLp^^

and implemented, in its place, a new standard service offer (^) g
DEO secured wholesale supplies of natural gas a esscles^o cus m^ who
which six SSO suppliers won the right to provide natural gas upp
were not participating in a choice program, at the closing New York Me ,u a r^ ^e
(NYMEX) natural gas futures settlement price for the^^ P

six
t m̂onth

dd `s provided twelve
adjustment of $1.44 per thousand cubic feet (mcf). both
tranches of supply that formed the pool of gas supplies ^the cust mersa bills
income payment plan (PIPP) and non-PIPP custoxn phaseou dr throughout
showed DEO as the commodity service provider. According so at any time by
customers eligible to participate in the energy choice pr ga _ aggregation
enroIling with an individual supplier or participating energy choice received
program. In phase 1, those customers that did not pa the
commodity service at a price that varies each month in accordanceD^ bel ^vese rthafi ph^ 1
Commission-approved SSO auction (DEO Ex. 2 at 3-4).
successfully assisted in the development of a maxka^^' upricembernaf cust mer^s receiv^g
was below the historic GCR benchmarks, incm^
service under energy choice or an aggregation program, increased the number of suppliers

2 DEO explains that,
in order to receive service under a ehoice rate schedule, a customer m.ust have no

past due amounts of thirty
days or more or must not have broken more than ane payment plax

► during

the preceding 12 months (DEU Ex. 2 at 4).

'000044
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ket and attracted a large num.bex' af participants to the stakeholder
cornpeting in the mar ,
process (DEO Ex.15,1VIurphY at 4)'

Under phase 2, DEO explains that customexs who ^c^
not

a
pallicipate

price tha#^van^ each
choice prograrn will continue to receive commodiiy ing

ccord tmonth in accordance with the results of a CommiSsiostomers auctioncustomersAthat do noo
DEO, about one quarter of QE4 s remaining sale5 ^ e atian are either not eligible to

receive service -under energy choice or^^^ P^^customers. During phase 2, these
o-r

participate in the energy choice progr
customers will still be provided with the commodity. DEO states that u der puhase 2
auction at the SSO price approved by the Commisson are purchased or in the
these customers will see no change in the way their supplies

appear
ance of their bills. DEO goes on ta explain that cice but have elected ^dt

remaining sales customers are eligible to participate in energy ftom a specific
to do so. During p^Se 2f these customers will receive their co^^^ roved by the

supplier selected via an auction at the stanldar urhase the supply from the SCO suppliers
CQ,^,mssion. For these customers, DEO p

resale to the customers and the supplier will be identified on the custamers' bi11s (DEO
for
Ex. 2 at 4).

C. Auction Process

DEO explains that it convened a stakeholder groupf phasesi^a^^ ^ y,,S
Commission's order in 05-`I , for any auction thatmight be conducted. The
stakeholder group established objectives
objectives addressed customer perspectiv^, market structure p^pertives, operational
perspectives, and auction structure perspectives (DEO Ex. 2 at 5-6).

DEO states that the phase 1 pilot program commenced 2 and ^^Q
ternru.nates August 31, 2008. The.refore, DEO proposes to begin pternbex 2D0^. DEO proposes to
service with tariffs effectivethe^3et ^ b1nJu1^ 25, 2008. SSO and SCO services will be
conduct an initial auction fop by 1, 2008, to March 31, 2010 (DEC
provided pursuant to this initial auction from September
Rx2 at 5). DEO states that it will seek the Comxnission s h^Pel ^ of purchase and sales
auctions in phase 2 before making awards and executing t
agreements with suppliers (DEO Ex. 15, Nluxphy at 14).

For the initial auction in phase 2, DEO intends to hold ^ da P'u'^ea^ auc^.fon
SSO auction and the SCO aucti^Q^{ ^^ course used to acquire wholesale natural gas
will utilize a descending clock
supplies for PIPP, choice-ineligible, and certain other customers.a tion of a gxe$a e^^'t°rn^
states that the suppliers will compete for the right to serve a p

()flpp45
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load rather than specific customers. The estimated annual load for these customers, 14.7
billion cubic feet (Bcf), will be divided into three tranches and no one supplier will be
allowed to acquire more than one tranche. DEO notes that, because the 9S4 auction will

be conducted for wholesale supplies and customers will commodity sexvi^ce over the
SSO auction will serve as the proxy for the value
September 1, 2008, to March 31, 2010, period (DEO Ex. 2 at 6 and 8).

DEO further explains ffiat, for the SCO auction, suppliers will compete for the right
to service the load of tranches which are comprised of randomly assigned groups of
customers and are designed to yield similar weather-normalized annual volumes in the
aggregate. There will be nine tranches of choice-eligible customers in the SCO auction.
Each tranche will be comprised of approximately 3.8 Bcf of annualized load for 30,000
residential and 2,600 non-residential customers. The SCO auction will under
descending clock forrnat. The bidders in the SCO auction must
providers. The bidders may bid on multiple tx bids in tbree-trancheSSa auchan and

DEO

goes on to state that a single supplier can be awarded. the
SCO auction (DEO Ex. 2 at 6-7).

DEO further explains that the SCO auction will use the results of the SSO wholesale

supply auction as the floor price. If the SCO auction concludes at a price above the SSO
wholesale auction result, the SCO auction wiIl terminate in accordance with pre-
established end-of-auction rules. However, if the going price in the SCO retail auction
falls to the SSO wholesale auction price and the market reYnains over-subscribed,3 the SCO

auction will transition into another forinat, namely an ascending
I id for the rig ttto serve

ascending auction format, DEO states that the suppliers
tranches of customers at the price established in the SSO wholesale supply auction. The

winning suppliers in the ascending auction will make to the u mers by cred
based

on the results of the auction and DEO will return
amounts that would otherwise be recovered through the Transportation Migration Rider -
Part B. Even though DEO will purchase and resell the SCO supplies, DEO expects that the
bidding in the SCO auction will reflect the incremental value and that the winning bidders
will receive the benefit of serving specific customers to whom they can market other offers

and services (DFA Ex. 2 at 7).

Subsequent to the initial service period in phase 2, which is from September 1, 2008,
to March 31, 2010, DEO explains that it will conduct a similar auction for the SSC3 and SCO
services to be provided from Apri11, 2010, to March 31, 2011. DEO expects that this latter
auction will be the final auction and that, once this term expires, choice-eligible customers
will be required to enter into a direct retail relationship with a supplier or aggregator to

3 DEO explains
that it will consider the market over-subscribed when suppliers have indicated a.

willingness to serve more tktan the nine tranches required to serve the entire SCO market at that price

(DEO Ex. 2 at 7).

^ ^() 0 0(1
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receive commodity service. DEO further explains that PIPP and choicea3neligi^
auctions after phase 2 to secure wholesale supply to serve

customers (DEO Ex. 2 at 5).

D. Capaci and Otaeratior^ Issues

As in phase 1, in phase 2, DEO states that it will assign on-system storage rights to
nce the

the suppliers awarded tran+ch.es in both the SSO and the sco e^ 4^ari n rates,oDB{7
DEO's storage function will continue to be included y.r^. the ^ storage

oints out tliat there will be no incremental cost to the s ti nI of n-syts ezn and contractp
DEO proposes that it will continue to retain only E^ 2 at 10).
storage needed to provide operational balancin (DEO

With regard to caPacity, DEO expounds that, due to the sn-oll volumeswill .release the
DEO's isolated markets in Woodsfield andP^^ °ttheOm^tQ pQ^a^ vQl^es to
associated capacity o^y to SSO providers and require
those delivery points based on targets provided b^ ^^^ ^ D _Orewill require e^ gY
adequate deliveries to DEC? s Ashtabula, Ohio,
choice, SSO, and SCO suppliers to accept a release of the associated capacity needed to

serve that area on a pro rata basis and all of these suppliers will
DEO . fodr the ca^t'y

volumes through those pipelines based on targets provided by such will
for DEO's other areas, DEO explains that, at the inceptionon a a rata basisa .A^Q d g to
made available to energy choice, SSO, and SCO suppliers p Ohio west
DEO, the pro rata calculations will be performed se a Y i elines^^SSO suppB.ers will
Ohio systems because they are served by different upstream 1? P that have

d todof design day custo erbe required to accept pro rata releases and will be requ^e percent
sufficient compaz'abYe capacity to provide one hundre
requirements. However, energ,y choice and SCO supPiYer's will have the option of

accepting the capacity (DEO Ex. 2 at 10).

E. Cost Recover

DEO intends that the Transportation Mi.gration Rider - Part B be utili,zed to recover
the costs for phase 2. According to DEO, the Transporta Q° ^^ Agr'ation ^^ ^$ ŵas

originally approved by the Commi int Tivo New
T^ransprtian 5eraices, for Ap'praval of a

Gas Company far Authonty to ImPleme
New Pooling Agreement, and for Appron^at of a Rez^ised ^ with tDEO'^^ rgy choice program
96-1019-GA-ATA, in order to recover costs DEO avers that, in 05-474, the Co^ssian
(DEO Ex 15, Priscic at 2). Subsequently, d
a roved the Transportation Migration Rider - Part ^t iunction

tracker
DEO proP ses toP^'

recover the costs for phas
e o

^ of D^O^^r ^^o^ the 1^,^^ and continue this rider in
keep the cost xeca ery p

,oapp4?
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phase 2 in order to recover all operational balancing DEOthe ra e,aw ^ will be up^d
handled through the GCR mechanism. According r
on a quarterly basis, will reflect:

(1) All costs associated with maintaining operatiozuzl balaizczng
inventories, including contract storage, the withdrawal season
firm transportation needed to support firm withdrawals, the
injection season firm transportation needed to support firm
injections, and canying cost on the inventory previously

recovered through the GGR;

(2) The cost of purchased $asbalanc g requ.irements, b
DEO as a result of the operational as

well as any differences between through theG fuele retention
level and the volume provided
charged to transpor•tation customers;

(3) The net effect of any mee1tstora eeinvent ry that may be
cash-outs, on-system P r contract g
required to address o erational issues or tariff requirements;

(4) The crediting of contract storage costs from Transportation
Migration Rider - Part A and Volume Banking Service charges
that are billed to non-energy choice transportation customers,
as well as rnigration-related charges included in seasonal

storage service rates;
ast

(5) Any difference between the h o an 1 c^^° incurred for lthe
resort (P'OLR) service and
volumes purchased or withdrawn from storage; and

(6) Associated excise tax.

(DEO Ex. 2 at 11) . DEO clarifies that the Transportation Migration Rider
- Part B for phase

2 does not include a component for unrecovered gas2007 due to the fa^that th ovt re
unrecovered gas cost credit from the rider in Mar
recovery of prior gas costs had been fully passed back to customers at that peint (DEO Fx•

15, Friscic at 4). DEO goes on to explain that the B^^oeries wi4ll. be reviewed as part of
rate and. the Transportation Migration Rider Part'
an annual financial audit that will be docketed in d-tis case (DEO Ex. 2at 11).

With regard to the fuel retention rate, DEO states that this rate i'v'ill be updated
aucti

using DEO`s existing methodology, prior to eondu g^ e8 and to have itaserve as ^
proposes to put this updated rate into effect septen-tber

^^oo
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standard fuel retention rate that DEO will charge to energy choice, traditional
transportation service, SSO, and SCO commodity service providers. DEO notes that it will
update the fuel retention rate annually and any change will be implemented each April 1gt
along with the Btu conversion factors applied to interstate deliveries and Ohio production.

DEO proposes that the extent to which the fu`s rmonthly gas purchase and net
actual retentian requirement should be reflected in DEC?

it to debit or credit the
storage activity. Further, DEO explains that proposes
Transportation Migration Rider - Part B with the combined cost of any over- or under-
collection of fuel retention and maintaining operational balancing inventories. Also, DEO
states that any changes in the storage nti.gration adjustment wil). be reflected in the annual

update of the fuel retention rate (DEO Ex. 2 at 11-12).

Pursuant to the stipulation approvedin 05-474, the ^ imlemtationrof phases 1
consumer education and other program costs related F
and 2, up to $14 nv.llion. DEO notes that this program cost fee was discontinued in phase
1, once the $14 miliion funding level was reached. Therefore, DEO submits that any

consumer education of other program implementation co F^er and above $14

rnillion will be deferred for recovery in a future rate case. y, D
program-related expenditures will be reviewed as part of the annual financial audit that

will be docketed in this case (DEO Ex- 2 at 12-13).

F. Provider of Last Resort

In its application, DEO offers that, as in phase 1, DEO will be the POLR during
phase 2, in case of a default by an energy choice, S50, or SCO suppli er. If a supplier
defaults, DEO says that it will obtain supplies, as needed, sequentially from the following
sources: non-defaulting suppliers; storage assigned to the defaulting supplier, which will
revert to DEO upon default; operational balancing capacity; and incremental purchases via
the city gate. DEO represents that it will provide POLR service to a customer for the
remainder of the billing month in which the default occurs and for one additional bi]].ing
month thereafter and that the customer wiU continue to be billed thestandard SSO or SCO
rate, regardless of the supply source used to cover the delivery shortfalls crer as soon as
default. According to DEO, the customer will be free to select anothespp
possible after the default occurs. If the customer does not select another supplier or does
not have the enrollment submitted in time, the customer will be billed at the standard SSO
rate. DEO further proposes that, in the event of a default by an SSO supplier, the tranche

that the defaulting supplier previously servedboth f the A^^ daulting suppliers are unable ogr
non-defaulting SSO suppiiers, If one or
unwilling to accept the tranche of the defaulting supplier, then DEO states tha ^F will offer
the tranche to other suppliers or hold another auction to acquire the needed supplies EO

Ex. 2 at 13-15).

;000049
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G. Stakeholder Frocess was

In its application, DEO commits to continue the sta.iceho ^^ ^Q p to sa^s the
established in phase 1. DEO states that this process w^ Permit
performance of phase 2 and address consumer educationis nod o^ gated to imglêmhe.tnt^the
during the phase 2 pilot. DEO notes that, wh^Ie it
recommendation of the stakeholder group, it will nevertheless endeavor to achieve
consensus amongst the group participants and will consider, in good faith, the
recomrnendations of the group (DEO Ex. 2 at 16).

Iv . Su^A,R`^ pF THE STIPULATION

As mentioned earlier, at the hearing in this matter on April 1^a ^8,oD^e
submitted a stipulation. The stipulation was executed by DEO, staff,

intervenors, with the exception of IEU-Ohio annot E to B
y letter fthe s#ap^^ docket

The
April 22, 2008, OPAE stated that it has agreede oppose

stipulating parties agree, inter alia, that:

(1) Certain documents should be adrnitted as exhibits, with the
understanding that each exhibit should be amended in
accordance with the stipulation. Those documents are: Joint
Exhibit 2 attached to the stipulation, which is a matrix
illustrating the commodity service options that will be available
to customers; DEO Exhibit 2, which is the application_ filed on

December 28, 2007; DEfiJ Exhibi ^^ ^
through n C^es A throughattached to the application and I PP

E; DEO Exhibits 7throu^ 14, which were c (C)(8); and
application and labeled appendices (C)(1) through
DEO Exhibit 15, which is the testimony of Jeffery Murphy and

Vicki Friscic.

k(2) DEO will conduct an SSCJ auction utilizing ^^^^^descending

approach to secure natural gas supplies for a
from September 1, 2008, through March 31, 2009. It is the intent
of this SSO auction to effectively extend DEUs phase I SSO
period through Maxch 31, 2009, with certain operational
modifications detailed in the stipulation. Supplies procured in
the auction will be used to meet the aggregate commodity
service needs of mercantile and non-mercantile sales customers
served under DEO`s general sales service and large volume

general sales rate schedules, including
^ e customers servedcustomers. Mercantile and non-n^.erc

under other rate schedules will not be included in the

(000050
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aggregate load to be auctioned and will continue ta be served

by their suppliers.

2009, DEO will conduct the(3) On or before Febraary 15,
following two auctions to secure ^ '^ ^^^ ^1^2qfor,^4^e

one-year term from April 1, 20,

wholesale SSO auction for retail oauctionx ablechogce-
transitional customers and a
eligible SSO customers. The retail SCO auction will employ the

structure described in DEO ^b^ in the nature of the
application, with the following changes

and SCO commodity service:

(a) SCO service will be provided as an energy choice
commodity service rather than DEA-pxovided
sates service and will be subject to applicable
sales and use tax. DEO wiil file an application
seeking Commission approval to amend its tariff
to include terms and conditions that the signatory
parties develop regarding the
cornmodity service ^ be Fro
conijunction with DEO's energy choice
transportation service or large volume energy
choice transportation service. As a result, DEO
will withdraw its proposed designated supplier
service and large volume designated supplier

service rate schedules.

(b) As iltustrated in Joint Exhibit 2, the following
commodity service options will be available to
customers after the initial movement of choice-
eligible sales customers to SCO service through
the retail SCO auction. These customers may
receive SSO commodity service for up to two
consecutive billing periods. ,

(i) New choice-eligible custorners wi11
receive at least one SSO biil, after

which they rnay enroll with an
energy choice supplier or
participate in an opt-out
governmental aggregation prograrn.
If they do not do so, after their

-13-
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second SSO bill, they will be
assigned to an en.ergy choice
supplier at the price established in
the retail SCO auction.

(ii) Choice-eligible customers whose
opt-out governmental aggregation
program is terminated may enroll
with an energy choice supplier or
participate in a subsequent opt-out
governmental aggregation program.
If they do not do so, after their
second SSO bill, they will be
assigned to an energy choice

supplier at the price established in

the retail SCO auction.

(iii) Ghoice-eiigible customers whose
energy choice or opt-out
goverrnmental aggregation contract
expires without renewal may enroll
with an energy choice supplier,
participate in an opt-out
governmental aggreggatian program,
or elect to be assigned to an energy
choice supplier at the price
established in the SCO auction. If
they do not do so, afteftheir second
SSO bill, they will be assigned to an
energy choice supplier at the
supplier`s posted monthty variable
rate under the terms of the KO
service in DECYs tariff.

,AII choice-eligible, SSO, SCO, and monthly
variable rate commodity service customers are
eligible to be enrolled in opt-out gover'nmental'

a_ggregation programs.

(4) In February 2010, DEO will conduct another wholesale auction
and retail SCO auction to secure supplies for the one-year term
from April 1, 2U10, to March 31, 2011, using the structure
described in paragraphs (2) and (3) above for the initial Sg0

-7.4-
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and SCO auctions, respectiv"y. SSO gas supplies will be
procured on a wholesale basis for PIPP and other choice-
ineligible customers. The February 2010 SCO retail auction will
be for customers receiving SCO service and choice-etigible SSO

customers. C7thex customers, including those assigned to an
energy choice supplier at the supplier's monthly variable rate,

will not be included in the 9C0 auction.

(5) DEO must seek, through a separate application in the future,
Commission approval before moving from the SCO cQmn.zodit3'
service market to a market in which choice-eligibie customers
will be required to enter into a direct retail relationship with a
supplier or governmental aggregator to receive commodity'

service, i.e., full-choice commodity service market.

(6) If DEO does not obtain Comm►ission approval to move to a full-

choice commodity service mar eM^ h 31, 201I,
expiration

anather SCO
second term of the SCO service,
service auction will be held for a subsequent annual period,

and so on thereafter.

^ l?EO Exhibit 2, which contains the capacity and operational

( provisions, will be changed such that:

(a) From October 1, 2008, ftDugh April 30, 2010,

DEO will, on a pilot basis, change the period over

which it requires comparable capacity to be

demonstrated pursu ditins of energy 5cho^e
general terms and orr
pooiing service, from October through April to
November through March. DEO reserves the
right to revert to the October thTough April

assessment period, after consultation with the

staff and OCG•

(b) Sections 4.3 and 4.5 of the general terms and
conditions in DEO's tariff will be revised to
indicate that capacity released by DEO will be
recallable upon a rnaterial decrease in a supplier' s
aggregate end user dem.andr ther than energY
choice market share. Any capacity r
be available to all SSO, SCO, and energy choice

suppliers.
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(c) The standard fuel retention rate effective
September 2008 will be 3.7 percent and will be
reviewed as part of the annual audit of DEO's
Transportation Mitigation Rider - Part B. This
rate will serve as the standard system-wide fuel
retention rate charged to energy choice,
traditional transportation service, SSO, and SCO

commodity service providers.

(8) The stakeholders will meet regularly to evaluate the SSO and

SCO service and discuss the process by which to achieve

potential transition to a full-choice coatnmvdity' service market.

(Joint Ex. Z at 1-8).

V. CONSIDERATION OF THE STIPLTLATION AND GOVEI^^G STAT0'3S

Rule 4901-1-30, O.A.C., authorizes parties to Commission proceeclings to enter intca

a stipulation. Although not binding on the Ca^iv. Pub. e i.^It^I. QCmazm., 64 a^^d
are accorded substantial weight. See, Consumers Counsel

123, at 125 (1992), citing Akron v. Pub. Util. Comm., 55 Ohio St.2d 155 (1978). This concept is
and resolves alI issuesparticularly valid where the stipulation is unopposed by any party

presented in the proceeding in which it is offexed.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Cxncinnatt Gas &

Electric Co., Case No. 91-410-EL-AIR (April 14, 1994); Western Reserve Telephone Co., Case

No. 93-230-TP-ALT (March 30, 2004); Ohio Edison Co., Case No. 914698-E1rFOR et al.

(December 30, 1993); Cleveland Electric Illurn. Co., Case No, 8C8^e No. 84-I 8 ELrUNC

1989); Restatement of Accounts and Records (Zimmer Plant),
(November 26, 1985). The ultimate issue for our consideration is whether the agreernent,

which embodies considerable time and effort ^bleness go aostipulat^eon, the Carrml'lessi
and
on

should be adopted. In considering the
has used the following criteria:

(1) Is the settlement a product of serious bargaining an'°ng
capable, knowledgeable parties?

(2) Does the settlement, as a paclcage, benefit ratepayers and the

public interest?

(3) Does the settlement package violate any ixn.portant regulatory

principle or practice?

'.aoaO54
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The Ohio Supreme Court has endorsed the Cornmissian's analysis using these

iteria to resolve issues in a manner economical to ratepa6& ohio S d 559^Ccr 199^4^ (ci^ S

Energy Consumers of Ohio Power Co. v Pub. utit• ornm•, may

Cansumers'
Counset, supra, at 126}. The court stated that

th
case

ou ^the s Pula°^ ^°^ not
place substantial ^nreight on the terms of a stipu.lation, even ^ d

bind the Comm?ssion (Id.).

A. Serious Bar ainin

Ctr.Chief of the Rates and
At the hearing held on April 1^e Co^^s Puican, Department, testified in

Tariffs jEnergy and Water Division xn
testified that thesupport of the stipulation. Mr. Puican ^s•etts

stipulation
that the parti+cipants

serious bargaining amvng capable and knowledgeable p^^s, The witness submitted
have many decades of cumulative experience in u^t5'
that the discussians involved a diverse graup of participants, ^ ^s^mers (''r•f atQ3 ^Cf
OPAE, NOPEC, and representatives of industrial, transporta

The Commission notes that the signatory parties ^e industrial cc^risumersf
interests including the utility, residential consumers, marketers, and has argued that the
and. the staff. Moreover, no pari.y opPoses the stipulation and no partyFurther, we are aware that the
stipulation was not the result of serious bargauur ►g•

in complex Cosxgnatary parties routinely participate ^^nce proceedingspracticing before the
e

counsel for the signatary ^^e the basis of^ evidence before us, we find that the
Commission in utility matte among caPable, knowledgeable
stipulation appears to be the praduct of serious bargaining

parties.

B. Benefit ta Rate a ers and the Public Interest

ulation, as a whole, benefits DEO's
Mr. Puican also stated that he believes the stip that has been in place for

ratepayers and the public interest, noting that the S5Q process s
last 1$ months has provided benefits to customers. AccordingSSOta^ Ce ar^espayingiathe

substantial evidence that the customers who are receiving the
lower rate than they would be paying under a GCR. mr•Puicanhas ^ffe
that the move from a wholesale auction to a retail auction potential
even greater benefits and savings. For example, he believes that the auction participants

tbx the
will receive addition value in customers actually being d ^e Pu h rmore, t'^IIr^uPuiCan
auction, as opposed to being allocated as a generic aa
exPlained that the public interest is protected because in the o^C Sinterest that t
authority to reject an auction result if it believes that it is not
will not benefit customers. (Tr. at 13-14).
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We find that the. settlement, as a package, benefits ratepayers and the public

interest. Upori consideration of the application, as modified thathhe ^ubl c intere^st4vill
testimony provided by Mr. Puican, the Cornn^ssion believes P
be served by approval of the stipulation. The safeguards afforded the Commission, some
of which were delineated by Mr. Puican in his testimony, provide us assurance that the

public welfare will be protected.

C. Violation of Im.^o^^t atory Princiales or Practices

Mr. Puican advocated that the stipulation does not violate any important regulatory
principle. Rather, he stated that the stipulation is really just a continuation and
enhancement to DEO's existing SSO process and just moves it from wholesale to retail..
Furthermore, the witness reiterates that, even with the new retail regime, the Cornmission
retains the ability to revert to the GCR service any time the Commission believes that the
auction.procedures are no longer serving the public interest (Tr. at 14-15).

In its application, DEO avers that its proposal is in compliance with the state's

natural gas policy contained in Section 4929.02, Revised Code. DEO notes that, in the
order in 05-474 approving DECJ's phase 1 to exit the merchant function, the Coriunission
found that DEO's plan supported and fostered the policy goals specified mSection
4429.02, Revised Code. Further, DEO points out that the Ohio Supreme Court affirmed the

Comxnission's order in 05-474. See Ohio Pat tners for Affordazbie Energy v^ Pub. ^ ti ^m^e

115 Ohio St.3Zd 208 (2007). According to DEO, nothing has matezial y ^ged

current application requesting approval of phase 2 to exig^ied Cr^ of phase ^^d
submits that this application preserves the features that justified
adds new elements that further advance the natural gas policy of the state of Jhio. DEO
gives a number of bases for this conclusion. First, DEO maintains that the application
ensures the availability of adequate and reliable natural gas service due to the fact that
DEO wzll continue to act as the POLR should a supplier default. DEO wiA also require
suppliers to show that they possess capacity comparable to DEO and suppliers wall be

required to adhere to the same reliabil.ity standards as DEO. In addition, DEa submits
that the application supports the availability of reasonably pnced gas. According to DEO,
the provision of a market-based auction price prevents the confusion and market
distortion that is created by the unrecovered gas cost portion of the GCR rnechanism
which hindered the development of the competitive market. Further, DEO expects that

the suppliers and customers will benefit in phase further reducing usto er^I^ ^
the suppliers to avoid the customer acquisition costs,

(DEO Ex. 7).

DEO further submits that its proposal for phase 2 will expand consumer options,
provide additional choices for the supply of natural gas for residential consumers,
promote effective consumer choice of gas supplies, and provide consumer education in

.0ooo5s



19-
07-1224-GA-EKM

accordance with Section 4929.02, Revised Code. ^EQ^xPal ^i^^ play'mg fiedwilg be
enable consumers to make apples-to-apples comp options,
maintained and marketers wwill have incentives to offer co ^^^ that the transparency of
value-added services. According to DEO, it is also pe oice-

suIn
pplaiers

having the supplier's name on the bill will facilita^e ch
the

oice

selection

eligible customers who have not yet entered th program.
explains that additional choices are available for r^sQd^^v ^'to^^ at a^ny ut^ne ^y

proposal allows SCO customers to leave the ^ta1 aggregation program. Finally,
enrolling with an individual supplier or in a g e^
DEO provides that, under its proposal, there will be work with stakeholders concerning

ir optionsimpact of phase 2 on customers and that DEO will
customer education and other issues to ensure that customers understand the

c

(DEO Ex. 7).

DEO offers that, in accordance with Section 4929.02, Revised Code, this proposalgas
encourages innovation and market access for the sua po^an^arkassedep^^gl and

goods and services. DEO explains that, by pr g facilitated and e
preventing price distortions, price-induced conse f a^ °n lices will be increased. ^In
demand for providers of conservation and energy ef cy
addition, DEO avers that its proposal invites fl^ iblerg^t

D
EO e^ ^ ^a^ the

transactions between wiIlin.g buyers and w^g ^Ee
application will continue to prevent subsidies tha ^# ^^ee unde^^ h^GCR a^O^

submits

that, because of customer migration into and out ^Y
prevented the rnatchi.ng up of consumers who used gas, which gave rise to true-ups, with

consumers who paid the tnxe-ups. According to DEO, coF^ DEO posits GCR
promotes competition and avoids these GCR-related subsidies. Y l
this proposal will not affect 17EC)'s rates for regulaeteds the obal eEjco^nom y{DE
capabilities and that it will not hinder Ohio s competitx n ^

Ex. 7}.
^that ^ customers

se^,i ^ area inDEO maintains that there is effective compe h service
and

reasonably available alternatives for commodity sales 41
accordance with Section 4929.04, Revised Code. ,D trans orEati.an market areand 17
suppliers offering commodrt3' service to DEO s traditional P ^egeAccor
suppliers that are parti+cipating in DEU`s energy choice DE ^ ntire cho ge-eligible, load.
suppliers possess more than enough capacity to serve
Furthermore, DEO submits that the commodity sales service provided by these suppi^ers' the
is functionally equivalent to the service provided by DO.^at the

DE^e^ contention
be ^de at

number of suppliers competing for market share ensures
must

ior^s
competitive prices, terms, and conditions. DEO pointswide rangeao^ssceS te^^ and
apples chart for DEO as evidence that there

000057
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conditions available for commodity sales in DEC?'s service area (DEO Ex.15, Murphy at 8-

9).

The Commission finds that the stipulation does not violate any important
regulatory principles or practices. As summarized above, DEC7 explains at length in its
application how it believes this application meets the policy requirements established in
Chapter 4929, Revised Code. Upon review of DEO's argumennts, the Commission agrees
that this application, as modified by the stipula.tion, complies with and supports the policy
of the state of Ohio. Furthermore, the Commission notes that DEO has complied with all
of the procedural requirements for this type of case and, in fact, no party has argued that
DEO has violated any statutory or rule requirements.

III. CONCLUSION

The Com;nission has reviewed the stipulation submitted in this case and has
determined that it should be approved in its entirety. By virtue of that approval, DEO
Exhibits 1 through 15, as well as Joint Exhibit 2, as they were identified in the st.ipulation,
should be adrnitted into the record with the understanding that each such exhibit is

amended in accordance with the stipulation.

Upon review of this application, the stipulation, and the testimony on record, it is
the Commission's conclusion that DEO has met the burden of proof set forth in Section
4929.04, Revised Code. We further find that phase 2 represents a reasonable structure
through which to further the potential benefits of market-based pricing of the commodity
sales by the company. DEO is, therefore, authorized to proceed with phase 2. In granting
this authority, the Commission reserves all authority to exercise oversight during the
process, including the ability to order any studies or reviews of the contpany or plan as it
deems appropriate. We also specifically reserve the right to reject an auction result and
the ability to, at any time during phase 2, require that DEO return to the GCR rate in the
event that we believe- it is no longer in the best interest to continue the SSO or SCO
services. Therefore, in accordanee with Rule 4901:1-19-10(A), O.A.C., DEC) shall file a
notice of intent to implemennt phase 2, along with its proposed tariffs for Commission
approval, within 30 days of this order, or 20 days of any decision on rehearing, whichever
is later. The Commission recognizes that these tariffs will need to be updated once the

auction has been completed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) DEO is a natural gas company as defined by SerEion
4905.03(A)(6), Revised Code, and a public utility as defined by
Section 4905.02, Revised Code, and, as such, is subject to the

^^ ®^ ^ ^
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jurisdiction of the Commission pursuant to Sections 4905.04,

4905.05, and. 4905.06, Revised Code.

(2) On December 28, 2007, DEO filed an appl.ication, pursuant to

Section 4929.04. Revised t functio
for n aap npdo qu^s gsa general

plan to exit the merchan
exemption of certain natural gas c°mmadity sales sexvices or
ancillary services contained in Chapters 4905, 4909, 4933, and

4935, Revised Code.

(3) By entry issued january 30, 2008, the Commission determined
that DEO's application complied with the fzling requirements

of Rule 4901:1-19-04, O.A.e., and concluded that the
application filed by DEO on December 28, 2007, should be

a.ccepted as of the filing date.

(4) Comments were due by February 11, 2008. No one filed

comments in this matter.

(5) Intervention was granted to the OCC, OPAE, integrys, Gas

Niarketers, MXEnergy, NEM, NOPEC, Dominion Retail, and

IEU-Ohio.

(6) A technical conference was held on February I2, 200$.

(7) Local hearings were held on April 1, 2008, in Youn.gstown,
Ohio, and on April 3, 2008, in Cleveland and Canton, Ohio.
There was one public witness who testified in Youngstown,
Ohio, four public witnesses in Cleveland, Ohio, and one public

witness in Canton, Ohio.

(8) The evidentiary hearing was held on Apri17, and 10, 2005.

(9) At the Apri110,
2008, heaTing. DEO submitted a stipulation that

was executed by DEC?, staff, and all of the intervenors, with the
clocket

exception of IEU-Ohio and OPAE.
tha ^t has agreed not o$ pP°Se

on April 22, 2008, OPAE stated

the stipulation. No party testified against, or otherwise

objected to, the stipulation.

(10) The Comrnission finds that all of the components of the three-
pronged test have been met. Therefore, the stip'il.ation
presented in this proceeding DEO ^^bi^ lro

throughi^.5^a^
By virtue of that approval,

coooss



07-1224-GA-EXM
-22-

as joint Exhibit 2, as they were identified in the stipulation,
should be admitted into the record with the understandir'g that
each such exhibit is amended in accordance with the

stipulation.

ORDER,

It is, therefore,

ORDERED, That the stipulation submitted in this proceeding be approved in its
entirety. By virtue of that approval, DEO Exhibits 1 through 15, as well as Joint Exhibit 2,

as amended by the sti.pu.lafian, are admitted into the record. It is, further,

ORDERED, That DEC? shall file a notice of intent to implement phase 2, along with
its proposed tariffs, within 30 days of this order, or 20 days of any decision on rehearing,

whichever is later. It is, further,

ORDERED, That a copy of this opinion and order be served upon each party of

record and all other interested persons of record in these proceedings.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Alan R. Schriber, Chairman

Paul A. Centolella

JUN 1 8• 2Qe
Valerie A. Lemmie

CMTP/vrm
Entered in the Journal

`..

Pere.e6 J. Jenlcins
Secretary

LRonda Har

le

g

,^^^^'"6v .
Ch I L. Roberto
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio )
Power Company and Columbus Southern ) Case No.10-2326-EL-UNC

Power Company for Authority to Merge ^

and Related Approvals.

In he Matter of the Application of )
Col mbus Southern Power Company and )
Ohi Power Company for Authority to ) Case No.11-346-EL-SSO
Est lish a Standard Service Offer Pursuant ) Case No.11-348-EI-^O'

to ection 4928.143, Revised Code, in the }
Fo of an Electric Security Plan.

In the Matter of the Application of )
Case No. 11-349-EL-AAM

CoI bus Southern Power Company and
Ohi Power Company for Approval of ) Case No.11-3a0-EL-AAM

Ce ain Accounting Authority.

In the Matter of the Application of )
Col mbus Southern Power Company and ) Case No.10-343-EL-ATA
Ohi Power Company to Amend their ) Case No.10-344-EL-ATA

)Ern reencv Curtailment Service Riders.

In e Matter of the Comrnission Review of )
the Capacity Charges of Ohio Power ) Case No.10-2929-EL-UNC

Co pany and Columbus Southern Power )

Co nanv.

In I the Matter of the Application of )
Columbus Southern Power Company and )
Ohio Power Company for Approval of ) Case No.11-4920-Ef_.-RDR
Mechanisms to Recover i3eferred Fuel ) Case No.1.1-4921-EL-RDR

Costs Ordered Under Section 4928.144, )

Revised Code. )

ENTRY ON REHEARI.NC

The Commission finds:

(1) On jan.uary 27, 2011, Columbus Southern Power Company's
(CSP) and Ohio Power Company's (OP) (jointly, AEP-Ohio or
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the Compan.ies) filed an aPPlication for a standard service offer
(SSO) pursuant to Section 4928.141, Revised Code, in Case Nos.
11-34CrEL-SSO, 11-348 EL-SSO, 11-349-EL-AAIVi, and 11-350-
EL-AAM. This original application was for approval of an
electric security plan (ESP 2) in accordance with Section
4928.143, Revised Code. As filed, AEP-Ohio's SSO application
for ESP 2 would commence on January 1, 2012, and continue

through May 31, 2014.

(2) On September 7, 2011, numerous parties (Signatory Parties)1 to
the proceedings filed a Joint Stipulation and Recommendation
(Stipulation) proposing to resolve the issues raised in AEP-
Ohio's ESP 2 cases and related matters pending before the
Commission in several other AEP-Ohio cases which i.nclude: an

10-343-EL-
emergency curtailment proceedin ncCurtailment Cases); a
ATA and 10-344-EL-ATA (Emergency
request for the merger of CSP with and into OP in Case No. 10-
2376-EL-UNC (Merger Case); a determination of the capacity
charge that the Companies will assess on competitive

EL-UP^iC
electric service (CRES) providers in Case No. 1
(Capacity Charges Case); and a request for approval of a
mechanism to recover deferred RDR costs

and 1 921-EL RDR
treatment in Case Nos. 11-492QEL-
(Fuel Deferral Cases). Pursuant to entry issued September 16,
2011, the hearing in the ESP 2 case was consolidated with the
above listed cases for the sole purpose of considering the

Stipulation.

(3) On December 14, 2011, the Comirussion issued its Opinion and
Order in this proceeding, finding that the Stipulation, as
modified by the order, shouId be adopted and approved. On
December 22, 2011, AEP-Ohio filed its compliance tariffs and,
on December 29, 2011, AEP-Ohio filed its revised detailed

The Signatory Parties to the Stipulation are: AEP-Ohio, Staff, Ohio Energy Group, Constellation

NewEnergy. Inc. and Constellation Energy COinmodities
The Kroge^Co opanyl the s^t3' of Y^if11 ard,

Ohio Manufacturers' Association Energy Group (OMAEG)
the city of Grove City, Association of Independent Colleges and Universities of Ohio, Exelon Generati

on

Company, LLC, Duke Energy Retail Sales, LLC, AEP Retail Energy Partners LLC (AEP Retail),

Stores East, LP and Sam's East, Inc., Retail Energy Supply Association
(RESA), Paulding Wind Farm II

LLC,
Ohio Environmental Council, Environmental Law and Policy Center , EnerNOC, Inc., Natural

Resources Defense Council, and PJM Power Providers Group.

.0®®as2
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implementation plan (DIP), as modified by the Opinion and

Order.

(4) Pursuant to Section 4903.10, Revised Code, any party who has
entered an appearance in a Commission proceeding may apply
for rehearing with respect to any matters determined by the
C,onunission, within 30 days of the entry of the order upon the

Commission's journal.

(5) On January 13, 2012, AEP-Ohio, Ormet Primary Aiuminum
Corporation (Ormet), Industrial Energy Users-Ohio (IEU-
Ohio), Retail Energy Supply Association (RESA), OMA Energy
Group (OMAEG), Ohio Hospital Association (OHA),

FirstEnergy Solutions Corp. (FES), and the Ohio ^ o Neork
Counsel and Appalachian Peace and J
(OCC/APJN) filed applications for rehearing. Memoranda
contra the various applications for rehearing were filed by the
Ohio Environinental Council (OEC), FES, OCC/AI'JN, IEU-
Ohio, OMAEG, RESA, and AEPJOhio on January 23, 2012.

(6)

(7)

(8)

On January 23, 2012, the Commission issued an entry that
provid,ed a number of clarifications regarding its December 14,

2011, Opinion and Order (Clarification Entry).

By entry dated February 1, 2012, the Commission granted
rehearing for further consideration of the matters specified in
the applications for rehearing of the ESP 2 Opinion and Order.

On February 10, 2012, AEP-Oh-i.o filed an application for
rehearing of the Commission's Clarification Entry, arguing
-among other things that the Clarification Entry exceeds the
Commission's jurisdiction and violates the statutory rehearing
process by expanding the Opinion and. Order outside the

statutory rehearing process. Further, AEP-Ohio argues the

Clarification Entry is not supported by the record, forces AEP-
Ohio to involuntarily provide a below-cost subsidy, and

unreasonably retreats from t
he aadxtpior^, AEP-Ohio

1in^.itations without an e p
asserts that the Clarification Entry unreasonably imposes long-
term obligations on AEP-Ohio while preserving the option to
further modify the RPM set-aside levels in the future.
Memoranda contra the application were filed by FES on
February 17, 2012, IEU-Ohio on February 17, 2012, as revised

-3-
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(9)

(10)

on February 21, 2012, and by Orlnet and OCC/APJN on
February 21, 2012. Memoranda in response to AEP-Ohio's
second application for rehearing were filed by OEG and RESA

on February 21, 2012.

On February 17, 2012, IEU-Ohio filed an application for
rehearing of the Comrnission's Clarification Entry, arguing the

entry was unreasonable by allowing
cessary pr^ ss bYaggregation programs that complete t

December 31, 2012, to have access to RPM-priced capacity.
IEUJOhio also asserts that the December 31, 2012, deadline to

unreasonable.
complete the government aggregation

tra IEU-®hio's application for
AEP-Ohio filed a memorandan
rehearing on February 21, 2012.

In this Entry on Rehearing, the Conimission has reviewed and
considered all of the arguments on rehearing regarding the ESP
2 Order as well as the Clarification Entry. As discussed below,

the Conrn;ssionupon review of the applications for rehearing,
has determined that the Stipulation, as a package, does not
benefit ratepayers and the public interest and, thus, does not
satisfy our threeppart test for the consideration of stipulations.

Accord'
angiy, the Conunission will reject the Stipulation.

Further, the Coxnm.ission notes that any arguments on
rehearing not specifically discussed herein have been
#horoughly and adequately considered by the Com.mission but
are moot in light of our rejection of the Stipulation for the

reasons stated below.

(11) FES alleges the Commission unreasonably failed to modify the
Stipulation to impose specific conditions on the Companies'
corporate separation and subsequent pool termination. FES
proposes that the Commission require AEP-Ohio to provide
more detail regarding what it expects froxn AEP-Ohio in future
proceedings involving corporate separation and pool

termination. FES also a^^ ^s in the corporate separation case
AEP-Ohio to provide all
regarding the corporate separation plan, i-ncluding the fair

market and book value, and an all
explanation of how^f^ir w market

value was determined, for of property
transferred. FES suggests the commission impose a penalty in
the event that AEP-Ohio fails to achieve corporate separation
and should encourage AEP-Ohio to be more diligent in

-4-
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completing its corporate separation and pool termination. IEU-
Ohio believes the Commission's generation asset divestiture is

unlawful in that the transfer of generation assets was
prematurely approved without determining that the
requirements contained in Section 4928.17, Revised Code, were

met.

(12) AEP-Ohio responds that the proposed m+odificat-ions would
add additional confusion to the corporate separation issue, and

would take an extensive amount of time.

(13)

(14)

In its application for rehearing, AEP-Ohio argues that the
Commission's corporate separation modification is unlaw^r ui
and unreasonable in that. it applies Section 4928.17, Revised
Code, and Chapter 4901:1-37, O.A.C., in an inconsiostent inanner
with the corporate separation approved by the Comn-dssion in
the Duke ESP proceeding. AEP-Ohio claims the Opir€ion and
Order had cliscrirninatory impact on AEP-Ohio. As a result,
AEP-Ohio argues that the modification violates state policy of
ensuring effective competition under Sections 4928.17, 492$,06,

and 4928.02(H); Revised Code.

FES challenges AEP-Ohio's arguments, noting the Signatory
Parties provided no details on the generation asset transfer, and
the Comzni.ssion properly determined that additional time was
necessary. FES notes that while AEP-Ohio claims it is receiving
discriminatory treatment as compared to the Commission's
ruling on Duke's corporate separation, the Stipulations in the
Duke ESP case and this case are materially different, as

evidenced by the extensive arnount of detail Duke provided in

its stipulation as compared to AEP-Ohio's Stipulation.

OCC/APJN also oppose AEP-Ohio's request for rehearing,
explaining that the Commission's decision to take additional
time was reasonable and in compliance with its statutory
obligations. OCC/APJN contend that AEP-Ohio's arguments
about inconsistent treatment are not ripe for Commission
consideration. Further, even if the arguments were ripe for
consideration, OCC/ APJN point out that the Cornmission is
not statutorily obligated to handle each corporate separation

application in the same manner.

-5-
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(15)

IEU-Ohio explains that the differences between the Duke and
AEP-Ohio stipulations do not support AEP-Oliio's assertion

that corporate separation should be approved through
rehearing. IEU-Ohio points out that the Duke proceeding was
resolved through an unopposed ESP stipulation, while this
proceeding was contested, as were the waiver requests filed by
AEP-Ohio. Further, IEU-Ohio states that the Compan.ies have
failed to demonstrate how the Commission's decision to
provide further review of the corporate separation will injure
the public interest, and assert that it unnecessary for the
Commission to rush its judgment on the corporate separation

proceedings.

-6-

In approving the generation asset divestiture pursuant to
Section 4928.17(E), Revised Code, the Commission authorized
AEP-Ohio to divest its generation assets from its

noncompetitive electric distribution utility (EDU) to a separate
competitive "retail' generation subsidiary (AEP GenCo) and
directed AEP-Ohio to notify PJM that the utility intends to
enter its auction process for the delivery year 2015. However,
as FES correctly points out in its application for rehearing, there
is significant uncertainty regarding AEP-Ohio's plan to divest
its generatioi-t assets, as evidenced by AEP-Ohio's recent filings
with the Federa.l Eriergy Regulation Commission (FERC)Z and
conflicting interpretations of the Stipulation contained in the
record. Because of : the contradictory testimony and FERC
filings of- what AEP-Ohio's responsibilities were in its
generation asset divestiture, we grant FES`s application for

rehearing.

The Stipu.lation provides that upon the Commission's approval
of full legal corporate separation, AEP-Oluo s transmission and
distribution assets will be held by the EDU, while any
generation resource rider (GRR) assets will also remain with
the EDU. Regarding the transfer of generation assets, AEP-
Ohio's generation, fuel, and other assets would be transferred
to AEP GenCo. This transfer of generation assets includes
AEP-Ohio's existing generating uruts and contractual

On February 10, 2072, AEP-dhio and other AEP operating comparuies made filings with FERC regarding
2

corporate separation and the generationER12-1042,110431044e10 5^and 1041'^r^'1'e CoZ^^s on hereby takes
ER12-1041, ER121047,1048, 049;
administrative notice of those filutgs.
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entitlements, as well as renewable energy purchase
agreements, existing fuel-related assets and contracts, and
other assets related to the generation business. (See Joint Ex. 1
at 11, AEP-Ohio Exhibit 7 at PJN-1)3. However, at the hearing,

AEP witness Nelson testified that the Companies had not
determined which of AEP-Ohio's existing generation assets
would be bid into the RPM base residual auction. He further
claimed that, while the first step would be to transfer all
generation assets to AEP GenCo, there were numerous

subsequent possibilities, including tr e ri e^g a plant
ferring

AEP affiliate to shore up their reserve
add$m n or Mr. Nelson

the generation to a third party.
explained that AEP-Ohio did not know whether all of its
generating units, once transferred, would be bid into the base
residual auction (Tx: V. at 690, 697-699, 751).

We note that, Mr. Nelson's testimony was presented under
unique circuxnstances which undermine its credibility. On
September 29, 2011, AEP-Ohio filed an expedited request and
motion to substitute the testimony of its original witness,
Richard Munczinski, with Mr. Nelson's - testimony, due to an
unforeseen conflict. While the substance and content between
both sets of direct testimony were the same, on cross-
examination Mr. Nelson testified that Mr. 1vIunczinski was his
"boss" at AEP Service Corporation, and that he had no role in
the preparation of the direct testimony he was adopting (Tr. V
at 681-682). Further, Mr. Nelson s testimony is inconsistent
with Attachment PJN-1 to his direct testimony, which confirms

that all of AEP-Ohio's existing generating units and contractual
entitlements as referenced in Exhibit WAA-1 would be
transferred to a newly-created AEP generation affiliate (AEP-
Ohio Ex. 4). Moreover, Mr. Nelson speculated on cross-
examination that there were xnany options available to AEP-
Ohio for the disposition of its generation assets and claimed
that the ultimate disposition of AEP-Ohio's generation assets

was an "open question."

Mr. Nelson's testimony is contradicted by the testirnony of two
other Signatory Parties' witnesses. RESA witness Ringenbach

-7-

3 In AEP-Ohio Ex. 7,
Mr. Nelson states that the detailed description of the generation asset divestiture is

contained in exhibit REM-1, however the attached exhibit is labeled as
PJN-1, which Mr. Nelson

correcbed on the record (Tr. V. 675-676).
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testified that the "[s]tipulation calls for AEP-Ohio to provide
notice to PJM by March of 2012, that it intends to end its term
as a Fixed Resource Requirement (FRR) entity and bid all of its
load into the next base residual auction under the RPM
construct,,, (RESA Ex. 1 at 6). Similarly, on cross-examination,
Constellation witness Fein affirmed that AEP GenCo would be
required to bid all the generation it owns into the RPM base

residual auction (Tr. VI at 977).

The Commission's intent in approving the generation asset
divestiture was based on our understanding that AEP-Ohio
would place all of its current (as of September 7, 2011)
generation assets into the 2015 base residual auction, pursuant
to the plain language - of the Stipulation. Our intent is
supported by not only the language within the Stipulation but
also the testimony of two of the Signatory Parties' primary
witnesses. However, AEP-Ohio's FERC filing is inconsistent
with the intent of the Commission in that it fails to ensure that
all generation assets currently owned by AEP-Ohlo will be bid

into the upcoming base residual auction.

Based upon the contradictory testimony presented by the
Signatory Parties' witnesses, AEP-Ohio's witness Neisori s
claim that the ultimate disposition of AEP-Ohio's generation
assets was an "open question," and the fact that AEP-Ohio's
FERC filing regarding divestiture is inconsistent with the
Commission s intent in approving the Stipulation, the
Commission finds that there are fundamental disagreements
regarding important issues allegedly resolved by the
Strpulation. The resolution of these issues is critical to the
underlying question of whether the Stipulation benefits
ratepayers and the public interest; therefore, we find, upon
review of the record of this proceeding, that the Signatory
Parties have not met their burden of demonstrating that the
Stipulation, as a package, benefits ratepayers and the public
interest as required by the second prong of our three-part test
for the consideration of stipulations. Accordingly, we must
reject the Stipulation. Therefore, the Commission's approval of
AEP-Ohio's generation asset divestiture pursuant to Section

4928.17(E), Revised Code, is revoked.

(16) IEU-Ohio contends that the market transition rider (MTR) does
not satisfy the requirements contained within Section

-8-
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4928.143(B)(2)(d), Revised Code, as the Companies did not
meet their burden of showing the NI TR would have the effect of
stabilizing or providing rate certainty for retail electric service.
IEU-Ohio clainlss the MTR distorts purchasing decisions of
customers by lowering rates of customers more likely to shop,

and raising rates for customers less likely to shop, in direct
violation of state policy. Further, IEU-Ohio argues that because
the MTR is being collected though a non-bypassable charge, it
is essentially a generation charge that is being collected as a
distribution, charge. IEU-Ohio further opines that the
Commission's order is unlawful and unreasonable in that AEP-

Ohio will receive an ad.ditional$24 million in revenue from the
MTR without any evidence to support it, in violation of Section
4903.09, Revised Code, and fails to follow Commission
precedent which requires cost justification for generation rate

increases.

FES states that, even if the MTR provides rate certainty and
stability to AEP-Ohio customers, the NITR is still not justified as

a non-bypassable rider, an^Rere^ additi n^cFES ^aamscthat
the record to support the
there is no statutory basis to permit AEP-®hio to receive an

additional $24 million in MTR revenues for 2012.

OMAEG argues in that the Commission's Order modified the
shopping credit provision in a way that unreasonably fails to
maximize the benefits available to GS-2 customers. In its
request to further review the GS-2 shopping credit provision,
OMAEG raises concerns that while some GS-2 customers may
already be shopping, many may realize significant and
unavoidable price increases. OMAEG recomrnends that along

with the Comrnission's ex ansi of the eart si^®u
credit
ld to n

2 custonrners, any unused portions
to GS-2 customers who are currently shopping and have had
distribution rate increases of thirty percent or more. OMAEG
opines that it is in the public interest

with not b e
portion to be accessed by GS-2
increases as opposed to just rolling the GS-2 credit over into the

next year. OMAEG claims ^^^ also ^sl and provndec the
the rate increases to the
necessary rate stability to ensure business retention in Ohio-

-g-
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(17) AEP-Ohio responds to IEU-Ohio, and FES, stating that the
MTR is a rate design tool that is a valuable part of the
Stipulation for customers by facilitating the transition from
curzent generation rates to the market-based SSO generation
service rates. AEP-Ohio asserts that IEU-Ohio's argument that
the MTR is effectively a distribution charge because it is non-
bypassable is flawed. AEP-Ohio argues that the MTR is clearly
a generation related charge that the Comn-dssion may adopt
pursuant to Section 4928.143(B)(2)(d), Revised Code. Further,
AEP-Ohio argues there is more than sufficient evidence in the
record to support the MTR. Specificaliy, AEP-Ohio points to
AEP-Ohio witness Roush's testimony explaining the MTR was
designed to limit changes in rates for all customer classes.

(18)
In its application for rehearing on the Commission's
clarification entry, AEP-Ohio raises similar proposals to
OMAEG°s suggestion to re-allocate the GS-2 shopping credit,
as well as other alternatives to address any rate increases for
GS-2 customers. In addition to expanding eligibility for the
shopping credit as OMAEG proposed, AEP-Ohio raises the
possibility of earmarking funds within the Ohio Growth Fund
(C'^GF) to mitigate the impact on the GS-2 customer rate
increase. AEP-Ohio also suggests the creation of a revenue
neutral phase-in of the GS-2 load factor provision (LFP)
demand charge, such that the GS-2 LFP demand charge is 25
percent of the approved non-bypassable demand charge of
$3.29/kW in 2012, 50 percent in 2013, 75 percent in 2014, and
100 percent in 2015. AEP-Ohio suggests that the phase-in of the
GS-2 LFP be offset by a commensurate reduction to the GS-3

and GS-4 customers LFP energy credit.

(19) The Cornmission finds that rehearing should be granted with
respect to the assignments of error raised by IEU-Ohio and FES.
Upon review of the record of this proceeding, we find that the
Signatory Parties have not demonstrated that the MTR and LFP
provisions of the Stipulation promote rate certainty and
stability as required by Section 4928.143.(B)(2)(d), Revised
Code. We further find that the Signatory Parties have not
dernonstrated these provisions benefit ratepayers and the
public interest as required by the second prong of our three

part test for the consideration of stipulations.

-10-
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At the hearing, AEP-Ohio presented testimony regarding the
rate impacts of the Stipulation upon customers, including small
commercial customers in the GS-2 class (AEP-Ohio Ex. 2,
Exhibit DMR-5). In the C)pinion and Order, the Comrnission
recognized that these rate impacts may be significant, based
upon evidence indicating that total bill impacts may, m some
cases, approach 30 percent. However, the evidence in the
record inadvertently failed to present a full and accurate
portrayal of the actual bill impacts to be felt by customers,
particularly with respect to low load factor custorners who

have low usage but high demand.

Due to the evidence that some commercial customers were
going to receive significant total bill increases in approaching
30 percent, we modified the shopping credits provision to
provide additional relief to GS-2 customers in the form of an
additional allocaton of shopping credits to new shopping
customers. However, the actual impacts suffered by a
significant number of GS-2 customers appear to have vastly
exceeded AEP-Ohio's representations at hearing. Since we
issued the Opinion and Order, numerous customers have filed,
in the case record of this proceeding® actual bills containing
total bill rate increases disproportionately higher tha.n the 30
percent predicted by AEP-Ohio. The disproportionate rate
impacts indicated by these bills undermine the evidence
presented by the signatory parties that the MTR and LFP
provide rate certainty and stability pursuant to Section

4928.143(B)(2)(d), Revised Code. We note that the parties
seeking reilearing acknowledge that customers in the GS-2
class have received significant total bill rate increases and that
it is appropriate to provide relief to these customers. However,
the Comrnission is not persuaded that the actual total bill
impacts inherent in the 1VITR and the LFP can be cured by a
phase-in of the LFP or an additional allocation of shopping

credits as recommended by AEP-Ohio. We find that the
Signatory Parties have not met their burden of proof of
demonstrating that the MTR and LFP provisions meet the
statutory requirement of Section 4928.143(B)(2)(d), Revised
Code, to provide rate certainty and stability, and that Signatory
Parties have not demonstrated that the MTR and LFP benefit
ratepayers and the public interest. Accordingly, pursuant to
our three-part test for the consideration of stipulations, we

must reject the Stipulation.

-11-
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20) In this Entry on Rehearing, the'Co^ssian has determined, on
^ two independent grounds, that the Stipulation submitted by

the Signatory Parties does not benefit emust be rejected
interest. Thus, we find that the Stipulation
and the application, as modified by the Stipulation, must be
disapproved. Section 4928.143(C)(2)(b)> Revised Code,

provides that:

If the utility terminates an application pursuant to
division (C)(2)(a) of this section or if the
commission disapproves an applicati on under
division (C)(1) of this section, the comrraission
shall issue such order as is necessary to continue

the provisions, terms, anservice offer^along
utility's most recent standard
with any expected increases or decreases in fxiel
costs from those contained in that offer, until a
su.bsequent, offer is authorized pursuant to this
section or Section 4928.142, Revised Code,

respectively.

Therefore, we direct AEP-ohio to file, no later than Pebruary
2g, ' 2Q12, new proposed tariffs to continue the provisions,
ternis, and conditxons of its previous electric security

izicluding but not limited to the baent ^inca a^ed fuel costs
approved in ESP I, along with the curr Pl
and the environmental investment carry cost rider set at the
20111eve1, as well as modifications to those rates for credits for
amounts fully refunded to customers, such as the significantly

d an appropriate
excessive earnings test (SEET) credit, an
application of capacity charges under the approved state
compensation mechanism established in the Capacity Charge

Case.

(21) Accordzng to the Stipulation, in the event that the Stipulafiion is
materially modified or rejected by the Conumission, this

proceeding shall go forward ate procedural
should be

the Stipulation was filed; th
provided an opporturutY to modifp or withdraw its original
application for an ESP filed in this proceeding. AEP-Ohxo is
directed to file a notice in this docket within 30 days stating
whether it is prepared to proceed on its application as filed

oor.
tinwhether it intends to modify or withdraw such app1

®oo^
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Further, the attorney examiners are directed to establish a new
procedural schedule consistent with AEP-Ohi 'along

ons
with a new intervention deadline to enable interested Fe
who had not previously participated in this proceeding to

intervene. In addition, in light of our^t^^^ establish a
Stipulation, the attorney examiners are dir

rocedural schedule in the CapacitY Charge Case.
F

It is, therefore,

That the applications for rehearing filed by IEU-Oled by
ofiandORDERED, AEP-

granted, in part, and denied, in part. Further, the applications for rehearing

Ohio Ormet,
OCC/ A;'TN, RESA, OHA, and OMAEG be denied. It i

s, further,

r ORDERED,
the Co•rnpanies shall file proposed tariffs consistent

with this order

,
by February 28, 2012. It is, further,

ORDERED, That a copy of this entry on rehearing be served on all parties of record.

;;,. , ..

THE PUBLIC UTILITIES COMMISSION OF OHIO

GAP/]jT/GNS/vxzx ►

Entered in the journal

^1^r 3 ^^^

)^^A4f
Barcy F. McNeal
Secretary

tchler, Chairman

Steven D. Lesser
_ ,. .

-- `^

Che L. Roberto

•000073

Andre T. Porter
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4901:1-19-12 Abrogation or modification of an order

granting an exemption.

(A) A complainant shall provide at a minimum the following information with its application to modify

or abrogate an order granting an exemption.

(1) A detaiied description of the exact nature of the violation.

(a) Which portion(s) of the separation plan the applicant has failed to comply with and how the

applicant has failed to comply.

(b) Which portion(s) of the code of conduct the applicant has failed to comply with and how the

applicant has failed to comply.

(c) How the complainant has been adversely affected by such exemption.

(d) Which findings of the order granting the exemption are no longer valid and why.

(e) How the modification or abrogation of the order granting the exemption is in the public interest.

(2) Supporting documentation for the complainant's allegation.

(3) The form of remedy requested.

(B) Such complaint shall be designated by the commission's docketing division using the acronym CSS.

(C) The docketing division of the commission shall serve the complaint upon the parties of record for

the original exemption case which is the subject of the motion to modify or abrogate.

(D) The commission shall order such procedures as it deems necessary, consistent with these rules, in

its consideration for modifying or abrogating an order granting an exemption.

Effective: 11/ 10/ 2006

R.C. 119.032 review dates: 08/22/2006 and 09/30/2011

Promulgated Under: 111.15.

Statutory Authority: 4929.10

Rule Amplifies: 4929.04

Prior Effective Dates: 3/24/97

10^^074
9/8/2012

http://codes.ohio.gov/oac/4901 %3A1-19-12
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4903.09 Written opinions filed by commission in all

contested cases.
In all contested cases heard by the public utilities commission, a complete record of all of the
proceedings shall be made, including a transcript of all testimony and of all exhibits, and the

writte
commission shall file, with the records of such cases, fin 'ng said findingsdof fact n opinions setting forth
the reasons prompting the decisions arrived at, based upo

Effective Date: 10-26-1953

^._

,0000 15.
1/18/2013

http://codes.ohio.gov/orc/4903.09
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4905.03 public utility company definitions.

1 ur=v .

As used in this chapter

firm, copartnership, voluntary association, joint-stock association, company, or
, any person,
corporation, wherever organized or incorporated, is:

(A) A telephone company, when engaged in the business of transmitting telephonic messages to, from,

through, or in this state;

(B) A for-hire motor carrier, when engaged in the business of transporting persons or property by

motor vehicle for compensation, except when engaged in any of the operations in intrastate commerce
described in divisions (B)(1) to (9) of section 4921.01 of the Revised Code, but including the carrier's

agents, officers, and representatives, as well as employees p w th ltherinstalglatiopern'spect orn,nand
assigning, or dispatching drivers and employees concerned

maintenance of motor-vehicle equipment and accessories;

when engaged in the business of supplying electricity for light, heat, or
(C) An electric light company, ! in electric transmission service for
power purposes to consumers within this state, including supp y 9
electricity delivered to consumers in this state, but excluding a regional transmission organization

approved by the federal energy regulatory commission;

ed in the business of supplying artificial gas for lighting, power, or
(D) A gas company, when engag in artificial
heating purposes to consumers within this state when instatebbut n asp oduperyengaged inc
gas to gas companies or to natural gas companies man ufacture
supplying to one or more gas or natural gas companies^h

only
ich thehp odulccialer g primarily engaged wahin

that producer as a by-product of some other process in
this state is not thereby a gas company. All rates, rentals, tolls, schedules, charges of any kind, or
agreements between any gas company and any other gas company or any natural gas company

providing for the supplying of artificial gas and for compensation for the same are subject to the

jurisdiction of the public utilities commission.

(E) A natural gas company, when engaged in the business of supplying natural gas for lighting, power,

or heating purposes to consumers within this state. Notwithstanding a p oduclereor
nor sale of Ohio-produced natural gas or Ohio-produced raw ers,

gatherer under a public utilities commission-ord 996 or
exemptdelive

ion,
oresda eeofrOh o-p oducedcnatu al

after, as to producers or gatherers, January 1, ,
gas or Ohio-produced raw natural gas liquids by a producer or gatherer of Ohio-produced natural gas

or Ohio-produced raw natural gas liquids, either to a incident to'al r ghtg-of-wayeorfeasemendt to
which the producer's drilling unit is located, or the grantor for the
the producer or gatherer, shall cause the producer or gatherer to be a natural gas company

purposes of this section. comp

All rates, rentals, tolls, schedules, charges of any kind, or agreements between ofnnaturalggas andafor

and other natural gas companiesub companies commission. The
dioction of the

compensation for the same are s]ect
commission, upon application made to it, may relieve any producer or gatherer of natural gas, definedinm,00 0 7 6

1/18/2013
http://codes.ohio.gov/orc/4905.03
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or a natural gas company, of compliance with the obligations imposed
in this section as a gas company 4909. 4921., and 4923. of the Revised Code, so
by this chapter and Chapters 4901., 4903., 4907., ,
long as the producer or gatherer is not affiliat dwith d stributionh ofcnatuoalogas,gor so long as the
natural gas company engaged in the transportation
producer or gatherer does not engage in the distribution of natural gas to consumers.

Nothing in division (E) of this section limits the authority of the commission to enforce sections

4905.90 to 4905.96 of the Revised Code.

(F) A pipe-line company, when engaged in the business of transporting natural gas, oil, or coal or its

derivatives through pipes or tubing, either wholly or partly within this state, but not when engaged in
the business of the transport associated with gathering lines, raw natural gas liquids, or finished

product natural gas liquids;

when engaged in the business of supplying water through pipes or
(G) A water-works company,
tubing, or in a similar manner, to consumers within this state;

when engaged in the business of supplying water, steam, or air
(H) A heating or cooling company,
through pipes or tubing to consumers within this state for heating or cooling purposes;

(I) A messenger company, when engaged in the business of supplying messengers for any purpose;

(3) A street railway company, when engaged in the business of operating as a common carrier, a

railway, wholly or partly within this state, with one or more tracks upon, along, above, or below any
or ground, within any municipal corporation, operated by any motive

public road, street, alleyway,
power other than steam and not a part of an interurban railroad, whether the railway is termed street,

inclined-plane, elevated, or underground railway;

(K) A suburban railroad company, when engaged in the business of operating as a common carrier,

whether wholly or partially within this state, a part of a street railway constructed or extended beyond

the limits of a municipal corporation, and not a part of an interurban railroad;

(L) An interurban railroad company, when engaged in the business of operating a railroad, wholly or
point this state

partially within this state, with one or more tracks from Whether constructed upon the publ c highways
to another municipal corporation or point in this state, e m tive
or upon private rights-of-way, outside of municipal corporations, ausing

cka eslectricity
express matter, Uon ted

power than steam power for the trucho an tl of oad pompany is included in the term
States mail, baggage, and freight. S
"railroad" as used in section 4907.02 of the Revised Code.

(M) A sewage disposal system company, when engaged in the business of sewage disposal services

through pipes or tubing, and treatment works, or in a simipar manner, within this state.

(C) [As added by 129th General Assembly File No. 127, HB 487, § 101.01]As
used in this

section:

(1) "Gathering lines" has the same meaning as in section 4905.90 of the' Revised Code.

0o 00 7 7
1/18/2013
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2-Raw natural gas liquids" and "finished product natural gas liquids" have the same meanings as in

section 4906.01 of the Revised Code.

Amended by 129th General Assembly File No. 125, SB 315, § 101.01, eff. 9/10/2012.

Amended by 129th General Assembly File No. 127, HB 487, § 101.01, eff. 6/11/2012.

Amended by 128th General Assembly File No. 43, SB 162, § 1, eff. 9/13/2010.

Effective Date: 01-01-2001

D00078
1/18/2013
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4929.01 Alternate rate plan for natural gas company

definitions.

As used in this chapter:

(A) "Alternative rate plan" means a method, alternate to the method of section 4909.15 of the Revised
Code, for establishing rates and charges, under which rates and charges may be established for a
commodity sales service or ancillary service that is-n_ot exempt pursuant to section 4929.04 of the
Revised Code or for a distribution service. Alternative rate plans may include, but are not limited to,
methods that provide adequate and reliable natural gas services and goods in this state; minimize the
costs and time expended in the regulatory process; tend to assess the costs of any natural gas service
or goods to the entity, service, or goods that cause such costs to be incurred; afford rate stability;

promote and reward efficiency, quality of service, or cost containment by a natural gas company;
provide sufficient flexibility and incentives to the natural gas industry to achieve high quality;
technologically advanced, and readily available natural gas services and goods at just and reasonable
rates and charges; or establish revenue decoupling mechanisms. Alternative rate plans also may

include, but are not limited to, automatic adjustments based on a specified index or changes in a

specified cost or costs.

(B) °Ancillary service" means a service that is ancillary to the receipt or delivery of natural gas to

consumers, including, but not limited to, storage, pooling, balancing, and transmission.

(C) "Commodity sales service" means the sale of natural gas to consumers, exclusive of any

distribution or ancillary service.

(D) "Comparable service means any regulated service or goods whose availability, quality, price,

terms, and conditions are the same as or better than those of the services or goods that the natural
gas company provides to a person with which it is affiliated or which it controls, or, as to any

consumer, that the natural gas company offers to that consumer as part of a bundled service that

includes both regulated and exempt services or goods.

(E) "Consumer" means any person or association of persons purchasing, delivering, storing, or

transporting, or seeking to purchase, deliver, store, or transport, natural gas, including industrial
consumers, commercial consumers, and residential consumers, but not including natural gas

companies.

(F) °Distribution service" means the delivery of natural gas to a consumer at the consumer's facilities,
by and through the instrumentalities and facilities of a natural gas company, regardless of the party

having title to the natural gas.

(G) "Natural gas company " means a natural gas company, as defined in section 4905.03 of the Revised

Code, that is a public utility as defined in section 4905.02 of the Revised Code and excludes a retail

natural gas supplier.

(H) "Person," except as provided in division (N) of this section, has the same meaning as in section
1.59 of the Revised Code, and includes this state and any political subdivision, agency, or other

^p0®7S
9/3/2012
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instrumentality of this state and includes the United States and any agency or other instrumentality of

the United States.

(I) "Billing or collection agent" means a fully independent agent, atno ots!'to certifocat otneunder
controlled by a retail natural gas supplier or governmental aggreg subject
section 4929.20 of the Revised Code, to the extent that the agent is under contract with such supplier
or aggregator solely to provide billing and collection for competitive retail natural gas service on behalf

of the supplier or aggregator.

(J) "Competitive retail natural gas service" means any retail natural gulescapproved aunder
competitively offered to consumers in this state as a result of revised ched
division© of section 4929.29 of the Revised Code, a rule or order adopted or issued by the public
utilities commission under Chapter 4905, of the Revised Code, or an exemption granted by the

commission under sections 4929.04 to 4929.08 of the Revised Code.

(K) "Governmental aggregator" means either of the following:

(1) A legislative authority of a municipal corpora^ion '4929 26 of
4929 . 27 1of thetRevised Codeaas an

county commissioners acting exclusively under sec
aggregator for the provision of competitive retail natural gas service;

(2) A municipal corporation acting exclusiveiy under Section 4 of Article XVIII, Ohio Constitution, as an

aggregator for the provision of competitive retail natural gas service.

(L)(1) °Mercantile customer" means a customer that consumes, other than for residential use, more
than five hundred thousand cubic feet of natural gas per year at a single location within this state or

consumes natural gas, other than for residential use, as part of an undertaking having more than three
locations within or outside of this state. "Mercantile customer" excludes a customer for which a

declaration under division (L)(2) of this section is in effect pursuant to that division.

more d
(2) A not-for-profit customer that consumes, other than for resdthis state ortconsu

han
naaural

thousand cubic feet of natural gas per year at a single location within
gas, other than for residential use, as part of an undertaking having more than three locations within
or outside this state may file a declaration under division (L)(2) of this section with the public utilities

the decla ration
commission. The declaration shall take effect upon the date o ofil^hg, secdtion virt

nduesecto ns 4929 20 to
the customer is not a mercantile customer for the purposes or
4929.29 of the Revised Code or the purposes of a governmental natural gas aggregation

arrangement or other contract entered intdeclaration's
larlocationew'thin this state. The cupspomer

arranging of the supply of natural gas to the
may file a rescission of the declaration with the commission at any time. The rescission shall not affect
any governmental natural gas aggregation or arrangement or other contract entered into by the
customer prior to the date of the filing of the rescission and shall have effect only with respect to any
subsequent such aggregation or arrangement or other contract. The commission shall prescribe rules

under section 4929.10 of the Revised Code specifying the form of the declaration or a rescission and

procedures by which a declaration or rescission may be filed.

(M) "Retail natural gas service" means commodity sales service, ancillary service, natural gas

4.0 0 0 8 n
9/3/2012
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Lawriter - ORC - 4929.01 Alternate rate plan for natural gas company definitions.

aggregation service, natural gas marketing service, or natural gas brokerage service.

rage 3 oi -1

(N) °Retail natural gas supplier" means any person, as defined in section 1.59 of the Revised Code,
that is engaged on a for-profit or not-for-profit basis in the business of supplying or arranging for the
supply of a competitive retail natural gas service to consumers in this state that are not mercantile

customers. "Retail natural gas supplier" includes a marketer, broker, or aggregator, but excludes a
or 2 of this section, an

natural gas company, a governmental aggregator as defined in division (K)(1) ()
entity described in division (A)(2) or (3) of section 4905.02 of the Revised Code, or a billing or
collection agent, and excludes a producer or gatherer of gas to the extent such producer or gatherer is

not a natural gas company under section 4905.03 of the Revised Code.

(0) "Revenue decoupling mechanism" means a rate design or other cost recovery mechanism that
provides recovery of the fixed costs of service and a fair and reasonable rate of return, irrespective of

system throughput or volumetric sales.

Amended by 129th General Assembly File No. 127, HB 487, § 101.01, eff. 6/11/2012.

Effective Date: 06-26-2001; 2008 SB221 07-31-2008

http://codes.ohio.gov/orc/4929.01
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4929.02 policy of state as to natural gas services and

goods.
(A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and reasonably priced natural

gas services and goods; com
goods

(2) Promote the availability of unbundledvi ha the spppliere prce atermss conditions^ and qual ty

provide wholesale tonmeet consumers
respective needs;

options they elect

(3) Promote diversity of natural gas supplies and suppliers, by giving consumers effective

choices over the selection of those supplies and suppliers;

(4) Encourage innovation and market access for cost-effective supply- and demand-side natural

gas services and goods; nformation
regardi the

(5) Encourage cost-effective and efficienin ider to promote effectv ehcu omerl^ hoice of
distribution systems of natural gas companies
natural gas services and goods;

(6) Recognize the continuing emergX ble rf tlreatme t;ral gas markets through the
development and implementation of fle regulatory

(7) Promote an expeditious transition to the provision of natural gas services and goods in a
will and ing

manner that achieves effective compeatfo^ aegulation o
cti

fonat b al gas servi ce bandrgoods ulnlder
sellers to reduce or eliminate the nee
Chapters 4905. and 4909. of the Revised Code; gas

(8) Promote effective competition in the pr aiis servi cesrand goodS ices and goods by avoiding
subsidies flowing to or from regulated natu gas

(9) Ensure that the risks and rewards of a natural gas ^oc paterms f orn ond t on^s ofdnonexempt
ictional

exempt services and goods do not affect the rates, p affect
regulated services and goods of a natu the

gas company
of this sdtate spec fied in thisl secncial

tion capability

of a natural gas company to comply with policy

(10) Facilitate the state's competitiveness in the global economy;

(11) Facilitate additional choices for the supply of natural gas for residential consumers, including

aggregation;

(12) Promote an alignment of natural gas company interests with consumer interest in energy

efficiency and energy conservation. follow
the

(B) The public utilities commission and hee °espective authorit essrelative to selct ons 4929 03'to
specified in this section in exercising tir

29.30 of the Revised Code.49
;.I
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(C) Nothing in Chapter 4929. of the Revised Code shall be construed to alter the public utilities
commission's construction or application of division (E) of section 4905.03 of the Revised Code.

Amended by 129th General Assembly File No. 127, HB 487, § 101.01, eff. 6/11/2012.

Amended by 128th General Assembly File No. 43, SB 162, § 1, eff. 9/13/2010.

Effective Date: 06-26-2001; 2008 SB221 07-31-2008
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Lawriter - ORC - 4929.04 Exempting commodity
sales service or ancmaly D%,i ^.- - -

commodity sales service or ancillary
4929.04 Exempting
service of natural gas company from other rate

provisions.
lication of a natural gas company, after notice, after

(A) The public utilities commission, upon the app with fifteen
affording the public a period for comment, and in the case of a natural gas comp w'th fewer than

thousand or more customers after commiss on conside saa heapngynecessary, shall
hearing aift he thefifteen thousand customers after acommodity sales service or ancillary service of the natural gas company from all

Chapterexempt, by order, any and
provisions of Chapter 4905. with the exception of section 4933.08,of theSRev^ised Code,9from sectCon

hapter

with the exception of sections 4935.01 and 4935.0
4933.09, 4933.11, 4933.123, 4933.17, 4933..28, and 4933.3.2 of the Revised Code, and from any rule

or order issued under those Chapters or sections, including the obl ear ioneuSdbject to divisions (D)f and
Revised Code to provide the commodity sales service or ancillary is in substantial

the
(E) of this section, and provided the cos' ed finds 021 ofathe Revised Code and that
compliance with the policy of this state pec f

either of the following conditions exists:

(1) The natural gas company is subject to effective competition with respect to the commodity sales

service or ancillary service;

The customers of the commodity sales service or ancillary service have reasonably available
(2)
alternatives.

(B) In determining whether the conditions in division (A).(1) or (2) of this section exist, factors the

commission shall consider include, but are not limited to:

(1) The number and size of alternative providers of the commodity sales service or ancillary service;

(2) The extent to which the commodity sales service or ancillary service is available from alternative

providers in the relevant market;

(
3) The ability of alternative providers to make functionally equivalent or substitute services readily

available at competitive prices, terms, and conditions;

(4) Other indicators of market power, which may include market share, growth in market share, ease

of entry, and the affiliation of providers of services.

(C) The applicant shall have the burden of proof under this section.

an order under division (A) of this section that exempts all of a
(D) The commission shall not issue d

'snatural gas company's commodity sales services frh distrib t on servo es ope aifif dl^nopent
division unless the commission finds that the company offers

equal, and unbundled basis to all its customers
gas companys reasonably may acquire

rthan thatcommodity sales services from suppliers othe

}0Q0o.84
12/8/2012
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Lawriter - ORC - 4929.04 Exempting commodity sales service or ancillary service 01 ^la^u••• --V,-

E c An order exempting any or all of a natural gas company's commodity sales services or ancillary

services under division (A) of this section shall prescribe both of the following:

practicab
comlemod ty salesservioces'o resouancilla

rces
ryy(1) A separation plan that ensures, to the maximum extent

and employees involved in the provision or mar 9 of the
services, and the books and records associated thoseon oe m'arketingaof borrexempt commod ty
operations, resources, and employees involved in the pro n
sales services or ancillary services and the books and records associated with those services;

(2) A code of conduct that governs both the company's toanderesourcesi'betweenflthose
section 4929._02 of the Revised Code and its sharing of info a

employees involved in the provision or marketing of oe ^arket moofdity tycsales
services and those employees involved in the provision
services or ancillary services. The commission, however, shall not prescribe, as part of any such

mits
separation plan or code of conduct, any requirement tha unreasonablyservices or ancillaryrservi ces.mpany's
ability to compete with unregulated providers of commodity sales

2 of section 4929.08 of the Revised Code or any exemption granted
(F) Notwithstanding division (A)( )
under division (A) of this section, the commission has jurisdiction under section 4905.26 of the Revised

Code, upon complaint of any person or upon the complaint or initiativese arat on plan or scode of
determine whether a natural gas company has failed to comply with a p
conduct prescribed under division (E) of this section. If, after notice and hearing as provided in section

gas company has failed
4905.26 of the Revised Code, the commission is of the aona n the following:
to comply with such a plan or code, the commission may Y of

(1) Issue an order directing the company to comply with the plan or code;

as modif ed;on is reasonable and
(2) Modify the plan or code, if the commission finds that su

ch

appropriate, and order the company to comply with the plan or code

sectio
(3) Abrogate the order granting the company's exemp tion

umo
nde r

edmaterial
ivision

of thenplantoe
commission finds that the company has engaged in one
code, that the violation or violations were intentional, and that the abrogation is in the public interest.

section

(G ) An order issued under division (F) of this section is enforceable hbe deemedeafv ohaton of a

4905.60 of the Revised Code. Any violation of such an order shall

commission order for the purpose of section 4905.54 of the Revised Code.

Effective Date: 09-17-1996; 05-27-2005

'.0004S^
12/8/2012

http://codes.ohio.gov/orc/4929.04



Lawriter - ORC - 4929.05
Request for approval of alternative rate plan. 1"a

4929.05 Request for approval of alternative rate plan.

(A) roval of an alternative rate plan by filing an application
A natural gas company may request approval is for an increase inp

under section 4909.18 of the Revised Code, regardless of wha^h^hehaiscpretion of the public utilities
rates. After investigation, which may include a hearing if the
commission, the commission shall authorize the applicant to implement an alternative rate plan
natural gas company has made a showing and the commission finds that all of the following conditions

are met:
in compliance with section 4905.35 of the Revised Code and is in

( 1 ) The natural gas company is cifiedsubstantial compliance with the policy of this state spe in section 4929.02 of the Revised Code.

(2) s expected to continue to be in substantial compliance with the policy of
The natural gas company ithis state specified in section 4929.02 of the Revised Code after implementation of the alternative rate

plan.

(3) The alternative rate plan is just and reasonable.

(B) The applicant shall have the burden of proof under this section.

Amended by 129th General Assembly File No. 20, HB 95, § 1, eff. 9/9/2011.

Effective Date: 09-17-1996

12/8/2012
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Lawriter - ORC - 4929.08 Abrogation or modification of order.
--a

4929.08 Abrogation or modification of order.

(A) The public utilities commission has jurisdiction over every natural gas company that has been
granted an exemption or alternative rate regulation under section 4929.04 or 4929.05 of the Revised

its own motion or upon the motion of any
Code. As to any such company, the commission, upon

person adversely affected by such exemption or alternative ro^e^ aifytianY a

ngfter
such

notiacen

abrogate
and hearing and subject to bothsof the following conditions:
exemption or authority only under

n determines that the findings upon which the order was based are no longer valid
(1) The commissio
and that the abrogation or modification is in the public interest,

bro ation or modification is not made more than eight years after the effective date of the
(2) The a 9
order, unless the affected natural gas company consents.

492-9or.04
After receiving an exemption or alternative rate regulation t the

under
alternat ve0 rate

the Revised Code, no natural gas company shall implemen
utation in a manner that violates the policy of this state specified in section 492.9.02 of the Revised

regulation this section, if the commission determines that a natural gas
Code. Notwithstanding division (A)
com any granted such an exemption or alternative rate regultNOl^hi its alternabve ranti te plan

comploiance
that Ihe

p not in compliance
that policy, that the natural gas company is of the naturalsafety
exemption or alternative rate regulation is affecting tr intsegeg

rity
services or goods,

gas company's distribution system or the quality of any of
the commission, after a hearing, may abrogate the order granting such an exemption or alternative

rate regulation.

Effective Date: 09-17-1996

0000 8 7
7/16/2012
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Joint Motion to Modify the )
Case No_ 12-1842-GA-EKM

June 18, 2008 Opinion and Order in ^
Case No. 07-1224-GA-EXM.

OHiO PARTNERS FOR AFFORDABLE ERGY'S
.,.APPLICATION FOR REHEARI NG

Ohio Partners for Affordable Energy ("OPAE")
applies for rehearing of the

January 9, 2013 Opinion and Order ("2013 Order") issued by the Public Utilities

Commission of Ohio ("Commission") in the above-captioned docket, which is a

joint motion of The East Ohio Gas Company d/b/a Dominion East Ohio

("Dominion") and the Ohio Gas Marketers Group ("OGMG") to modify
the J.une

18, 2008 0pinion and
Order in Case No. 07-1224-GA-EXM ("2008 Exemption

Order"). The joint motion, fled on June 15, 2012, requested a rr►odification of the

Commission's 2008 ExemptiQn Order in order to
allow Dominion, beginning in

April 2013, to discontinue the availability of standard choice offer ("SCO") service

to choice-eligiblenon-residential customers. Joint Motion at 1. Attached to the

joint motion was a joint exhibit, which was a stipulation and recommendation that

asked the
Commission to issue an order appraving the joint motion.

Joint Exhibit

1 at 2. The Comrnission's 2013
Orde,r granted the joint motion and adopted and

approved the stipulation attached to the joint motion.

Pursuant to Revised Code Section 4903.10 and Ohio Adm. Code Rule

4901-1-35, the Commission's 2013 Order is unjust, unreasonable, and unlawful

in the foilowing regards:

'a®®® g 9



The Commission uriiawfuliy disregarded the statutory requirements
set forth at Revised Code Section 4929.08(A) for a modification of
an exemption order. The Commission unlawfully, unreasonably
and erroneously found that the 2008 Exemption Order was invalid
because "phase two no longer provides any potential for further
exploration of the benefits of market-based pricing for natural gas
services." The 2008 Exemption Order did not find that phase two
provides potential for further exploration of the benefits of market-
based pricing for natural gas services; therefore, the 2008
Exemption Order cannot be invalid based on this finding invented
by the Commission in its 2013 Order. 2013 Order at 8, 16.

2. In violation of Ohio Revised Code Sections 4929.08(A) and
4903.09, the Commission unlawfully and unreasonably found that
the joint movants had demonstrated in accordance with Revised
Code Section 4929.08(A) that certain findings of the 2008
Exemption Order are no longer valid. 2013 Order at 16. In addition
to violating the law, the evidentiary record does not support a
finding that the 2008 Exemption Order is now invalid.

3. In violation of Ohio Revised Code 4903.09 and 4929.08(A), the
Commission unlawfully and unreasonably found that absent
modification to the 2008 Exemption Order, "DEO, the suppliers,
and, ultimately, the customers could be adversely affected" and that
the continuation of SCO service is "adversely affecting DEO and is
negatively affecting all Ohioans by hindering the deve[opment of a
fully-competitive marketplace.n 2013 Order at 16, 8. The
Commission made these statements without any evidence of

record to support them:

4. In violation of Ohio Revised Code 4903.09 and 4929.08(A), the
Commission unlawfully found that the joint movants had
corroborated that the public interest objectives set forth in Section
4929.02, Revised Code, will be advanced by modifying the 2008
Exemption Order. 2013 Order at 16. The record supports a finding
that the public interest will be thwarted by the joint motion and does
not support the Commission finding that the public interest will be

advanced.

5. The Commission unreasonably and unlawfully found that the

stipulation and recommendation filed with the joint motion as Joint

Exhibit 1 resolved the contested issues in this contested

proceeding. The stipulation did not address the contested issues in

this case.

-2-

:00 0.0 9 0



The reasons for granting thES application for rehearing are set forth in the

attached Memorandum in Support. Consistent with Revised Code Section

4903.10 and 4PAE's claims of error, the Commission shouid grant rehearing.

Respectfully submitteci,

Is/ Colleen L. MooneY
Colleen L. Mooney
David C. Rinebolt,

Trial Attorney
Ohio Partners for Affordable Energy
231 West Lima Street
Findlay, OH 45840
Telephone: (419) 425-8860
FAX: (419) 425-8862
cmooney(caohiopartners.ora
drinebolt ohiopartners_or.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Joint Motion to Modify the ) NQ: 12-1842-GA-EXM
June 18, 2008 Opinion and Order in ) Case
Case No. 07-1224-GA-EXM. )

OHIO PARTNERS FOR AFFORDABLE ENERGY'S
MEMORANDUM IN SUPPORT OF THE

APPLICATION FOR REHEARING

I. Introduction

Ohio Partners for Affordabie Energy ("OPAE') submits to the Public

Utilities Commission of Ohio ("Commission") this memorandum in support of

OPAE's appCication for rehearing in the above-captioned docket, which is a joint

motion of The East Ohio Gas Company dlbfa Dominion East Ohio ("Dominion")

and the Ohio Gas Marketers Group ("OGMG") to modify the June 18, 2008

Op
inion and Order in Case No. 07=1224-GA-EXM ("2008 Exemption Order").

The joint mot'ron filed on June 15, 2012 requested a modification of the

Commission's 2008 Exemption Order in order to allow Dominion, beginning in

Apri12013; to discontinue the availability of standard choice offer
("SC4") service

to ehoice-eligibte non-residential customers. Joint Motion at 1. The Commission

granted the joint motion and approved the stipulation and recommendation

attached to the joint motion as Joint Exhibit 1 in its Opinion and Order issued

January 9, 2013.

-6- 0
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It. Argument:

A. The Commission
unlawfully disregarded the statutory

requirements set forth at Revised Code Section 4929.08(A) for

a modification of an exemption
order. The Commission

unlawfully, unreasonably and erroneouslhase two no longe r8
Exemption Order was invalid because p

rovides any potential for further exploration of the benefits of
provides pricing for natural gas services." The 2008
Exemption Order did not find that phase two providesket-
potential for further exploration b

here'foref ther20Q8
based pricing for natural gas
Exemption Order cannot be invalid based on this finding
invented by the Commission in its 2013 Ord.er. 2013 Order at

8, 16.

Ohio Revised Code Section 4929.08(A) provides that the Commission

may modify any order granting an
exemption upon its own rnotion or upon the

motion of anY person adversely affected by such exemption but only under

conditions. The statute requires that the exemption order may be
certain

modifiied only if the "Cornmission determines that the findings upon which the

d.er was based are no longer
valid andthat the abrogation or modification is in

or

the public intere.st" Ohio Revised Code Section 4929.08(A).

The Commission claims that the 2008 Exernption Order is no longer valid

bec_ause "phase two no longer provides any potential for further exploration of the

benefits of market-based pricing for natural gas services:" 2013 Order at 8. The

Commission has unlawfully re-written the 2008 Ecerription Order to justify the

modification. The Commission ignores the requirements of Revised Code

cQ^t'L'
;n 4929.08(A) for requesting a modification to an exemption order. The

^^^
re uires that there be a prior Commission finding that is no longer valid.

statute a

Because the Commission did not make the finding in the 2008 Exemption Order

-7-
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upon which the Commission now bases its modification, the criteria for

requesting a modification to an exernption order at Revised Code Section

4929.08(q) have not been met. Under the statute, the Commission rnay not

` the 2008 Exemption Order. Therefo:re the joint motion to modify should
modify

have been denied.

What the Gommission actualiy found in the 2008 Exemption Order is that

"phase 2 represents a reasonable structure through which to further the potential

benefits of market-based pricing of the commodity sales by the company." 2008

Exemption Order at 20. This actual finding in the 2008 Exemption Order is

absolutely not the same finding as the 2013 order claims, i.e., that phase two

provides "potential for further exploration of the benefits of market-based pricing for

natural gas services." The 2013 Commission has deliberately mischaracterized

the 2008 finding in the 2008 Exemption Order by referring simply to "rnarket-based

pricing for natural gas service" and deleting frorn the actual 2008 finding "market

based pricing of commodity sales by the cornpany". This is not an honest mistake.

This is the crux of the issue in the 2013 Order.

The 2008 Exemption Order approved Dominion's Phase 2 under which

Dominion would hold an auction to set a market price for pominion's standard

"SCO"} service. The 2008 Exemption Order found that Phase 2, with
choice offer (

its SCO market-based offer determined by an auction held by the company,

represents a reasonable structure through which to further the potential beneflts of

market-based pricing of the commodity saies by the company.
That is what

Phase 2 is. Phase 2 gives customers the option to take the market-based price

-8-
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determined by an auction held by the utility company, i.e., SCO service. At the

company-held auction, suppliers bid for a p.ortion of the SCC] customers'

commodity Service.

Phase 2 is not Phase 3, under which Dominion has no role to play iri

offering market-based pricing of commodity sales. The 2008 Exemption Order

approved Phase 2 and stated that Phase 2 represents a reasonable structure

thraug,h which to further the potential bene.fits of market-based pricing of

commodity sales by the company. Phase 2 is the SCO, a market-based pricing

offer determined through an auction managed by the natural gas utility. The 2013

Commission is now trying to bring about Phase 3, in which the company conducts

no auction and offers no market-based pricing of commodity sales. The 2013

Order does not comport with the statute for a modification of an existing exemption

order. The Commission has not found that any finding in the 2008 Exemption

Order is now invalid. The Commission has rnischaracterized the 2008 Exemption

Order as if Phase 3 were supposed to be accomplished under the 2008 Order. In

fact, Phase 3 was not to be accomplished under the 2008 Exemption Order.

Nothing in the 2008 Exemption Order anticipates or contemplates Phase 3 in

which the company has no role in offering an SCO.

The 2013 Commission ignored the actual findings in the 2008 Exemption

Order that demonstrate that Phase 3 would not be accomplished under the 2008

Exemption Order. Nowhere in the 2013 Order did the Commission discuss its

actual findings in the 2008 Exemption Order that Dominion would need to file a

separate application to move from Phase 2, the SCO service, to Phase 3, the exit

-9-
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of the merchant function: The 2008 ExemPtion Order approved
a Stipulation and

Recommendation that is described at 15 of the 2008 Exemption Order:

(5) DEO must seek, through a separate application in the
future, Commission approval before moving from the

SCO commodity service market to a market in which

choice-eligible customers will be required to enter into
a direct retail relationship with a supplier or
governmental aggregator to receive commodity
service, i.e., full commodity service market.

(6) If DEO does not obtain Commission approval to move
to a full choice commodity service market upon the
expiration of the second term of the SCO service,
March 31, 2011, another SCO service auction will be

held for a subsequent annual period, and so on

thereafter.

2008 Exemption Order at 15. If Dominion did not obtain Commission approval to

move to a full choice commodity service, i.e., exit the merchant func#ion, i.e.,

Phase 3, upon'the expiration of the second term of the SCCt service, which was

March 31, 2011, another SCO service auction would be held for a subsequent

annual period, and so thereafter. Dominion did not obtain such approval by March

31, 2011; therefore the SCO service auctions continue. This actual finding of the

Commission in the 2008 Exernption Order is also not invalid, and the 2013

Cornmission did not find it invalid. It cannot be modified pursuant to Revised Code

Section 4929.08(A)-

As the 2008 Exemption Order states, the Commission would have

entertained an application for an exemption under Revised Code Section

4929.04 for an exit of the merchant function. Dominion was free to file such an

application. But in 2011, when the application should have been filed, a grant of

such an application was by no means a certainty. Dominion did not follow the

-1.0-
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2008 Exemption Order
and file a separate application

in 2011 for Phase 3 to exit

_

the merchant function. Domin'ion's Ju{y 13, 2012
Memorandurn Contra OPAE'S

Motion to Dismiss included an Attachment A, which, at Page 3 of
4, are e-mails

sent by Dominion to "stakeholders:" Dominion Ex. 4, Dominion Reply

Comments (September 13, 2012) at 2. Dominion
states in its April 21, 2012 e-

mail to the "stakeholders" that it wants to identify alternatives for the future

direction of Dorrminion's choice program
and SCO structure, but that the

"stakeholder group should be mindful of Staffs comment that there is a high

hurdle to obtaining Commission approval of a full inerchant function exit at this

time. tf we are to make any changes, those changes
will need to continue the

methodical process that has served us well in the past and plaee customer needs

at the forefront."

Thus, rather than file a separate application for "full choice commodity

service" as the 2008 Exemption Order requires, Dominionfiled the joint motion

with OGMG to modify the 2008Exemption Order so that non-residential

customers would be subject to full choice commodity service (i.e., denied SCO

service) without Dominion filing the separate application contemplated by the

2008 Exemption Order. The strategic decision to use Revised Code 4929.08(A)

to modify
odifY the 2008 Exernption Order so that non-residential customers would be

denied SCO service is the methodical process that served Dominion well in the

past. Agreeing that residential custorners would not lose SCO service places

residential customer needs at the forefront.

-11-
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The is that the joint motion does not cornport with Ohio Revised
problem

ction 4929.08(A}. The joint motion to modify the
June 18, 2008

Code Se

mtion Order
should have been dismissed as a matter of law. The criteria at

Exe p

Revised Code Section 4929.08(A)
were not met because no actual findings of

the Commission in the 2008 Exemption
Order were shown to be invalid so as to

justify a modificatio►
l. Findings that were never made cannot magically become

'The joint motion is an effort by Dominion and OGMG, now approved by
invalid.n

ommission, to rewrite the Commission's 2008 Exemption Order as if the
the C

2
008 Exemption Order were to accornplish an exit of the market function and

somehow failed to do so. in reality, the 2008 Exemption Order approved

Dominion's Phase 2, the SCO option,
and ordered that SCO auctions continue

until Dominion files a separate application for an exit of the merchant function,

which Dominion never did.

A
t this time, the Commission h.as just adopted new administratiVe rules for

cations by natural gas utilities to exit the merchant function. tn the
Matter of

app{i

the Comrrrission's Review of the Alternative Rate
Plan and Exemption Rules

Case No. 11-

Contained in Chapter 4901:1-19 of the Ohio Administrative Code;

5590-GA-QRQz Finding and Order (December
12, 2E112)- The joint motion to

odify the 2008 Exemption Order not onfy disregards Revised Code Sectior
►

m

4929.08(A), it
also disregards the new administrative rules that set up a process

to exit the merchant function.
for an application by a public utility

The joint mtion avoids the requ:irements of Revised Code Section

04 for a new exemption, the requirernents of Revised Code Section
4929 .04

-12-

loooi oo



4929.08(A) for a modification to an exi"sting exemption, and the new rules for the

filing by a utility of an application to exit the merchant function. Dorninion intencls

to avoid having to comply with the statutes and the new administrative code

rules. This is unlawful and must not be a{lowed.

B. In violation of Ohio Revised unlawfullYwf
se(etions

uliY and u9nreasonablY
4929.08(A), the Commtss o
found that the joint movants had dem a{ certain findings ce
with Revised Code Section 4929.08(A)

from the 2008 Exemption0 violating the l w, the etvidentiary

record
Qrder at 16.

does In
not addttt

suppo^ a finding that the 2008 Exemption

Order is now invalid.

Ohio Revised Code Section 4903.09 states as follows:

In all contested cases heard by the public utilities commission, a

complete record of all of the proceedings and the commtss otng a
transcript of all testimony and of all exhibits,

shall file, with the records of succ om °ing the decisons arr vetleat,
opinions setting forth the reasons p pt
based upon said findings of fact.

Ohio law req uires that, in contested cases, the Commission's written opinions

settirtg forth the reasons for its decisions be based on the Commission's findings

of faet. This is a contested case. -Rather than write opinions setting forth the

reasons for its decisions based on its findings of fact, the Commission re-wrote

a
nd mischaracterized the 2008 Exemption Order to arrive at its decision. There

was no factual basis for the Commission to find that the 2008 Exemption Order is

'because it did not accomplish Dominion's ostensible Phase 3, the exit of
invalid

the merchant function. The 2008 Exemption Order was not made to accomplish

Phase 3.

-13-
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Dominion's witness Jeff. rey A. Murphy attempted #o turn the 2008

Exemption Order into an order that is invalid because an exit of the merchant

function for non-residential customers has not been achieved. Mr. Murphy

complained that the 2008 Exemption Order no longer represents a reasortable

structure through which to "further the benefits of marhet-based pricing" because

the SCO still exists. In his pre-filed testimony in this case, it was Mr. Mur.phy who

first deieted the words from the Commission's 2008 Exemption Order "of the

comrimodity sales by the company" so that#he Commission's actual finding that

"phase 2 represents a reasonable structure through which to further the potential

benefits of market-based pricing of the commodity sales by the company"

became simply, 2 is no longer furthering the potential benefits of market-

based
based pricing" that the Commission parroted in its 2013 Order. See Direct

Testimony of Jeffrey A. Murphy at 5=6. Even if Mr. Murphy feels free to

rnischaracterize and re-write the 2008 Exernption Order, the Commission is not

free to do so. The Commission must follow the law. Ohio Revised Code .

Section 4903.09.

OGMG's' witness Rirtgenbach, who works for the supplier Direct Energy,

testifiedthat the joint motion will bethe cornpletion of an exit of the merchant

function for non-residential customers by removing them from retail auctions and

requ. iring competitive suppliers to fulfill completely the default cornrnodity role.

OGMG Ex. 2 at 3. Tr. I at 161. Ms. Ringenbach stated that in June 2008, gas

suppliers were "told by the chairman of the Commission at that time, "You will

never get an exit on the gas side." Tr. I at 170. According to Ms. Ringenbach,

-14-
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that led to a lot of suppliers leaving the state because the business was not

growing. Tr. I at 170. Suppliers reduced their presence in Ohio because they

did not think that an exit was going to come. Tr. I at 172.

But now, in 2012, things are "very, different" because Dominion is "entering

into negotiations that would include an exit from the merchant function." Tr. I at

170. `This gives certainty to suppliers to make an investment
here and keep

growing this market." Id. Ms. Ringenbach testified that Direct Energy's CEO

"came here and talked to people and he got in the car with me and said: "You're

going to open an office and you're going to staff it here because I believe in

Ohio." Tr. I at 173. Now instead of Ohio being "dead", "Ohio is where it's at."

Ms. Ringenbach testified that this will be the first approval by a Cornmission [in

the country] to say "We're willing to let it go and see what happens. That's what

this settlerrtent is." Id: Direct Energy is also an upstream producer "so deciding if

we want to, you know, buy wells or invest in Utica or if we want to do something

in New York or pay a premium with Marcellus, right, the difference is going to be

in that market where we hold the largest amount of customers". Tr. I at 175. But

Direct does not want to feel that "the rug's going to be pulled out from undemeath

them again." Tr. I at 172. If the joint motion is granted and the state of Ohio

forces Dominion's non-residential customers to take commodity service directly

from Direct, Ohio will be "where it's at."

The problem with the approach chosen by Dominion and OGMG to

request a modification to the 2008 Exemption Orderto achieve an exit of the

merchant function is that there is a law in Ohio, Revised Code 4929.08(A) setting

-15-
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for a modifcation of an exemption order. The Commission must
forth the criteria

find that something in the 2008 Exemption Order is now
invalid because an exit

of the merchant function has not been achieved. Unlike Dominion and OGMG,

the Commission cannot simply
re-write and mischaracterize the 2008 Exemption

Order. The Commission
has rMo authority to take the same route as Dorrtinion

and OGMG; the Commission cannot violate or disregard Ohio law for

modifications of exemption orders.

C. in violation of Ohio Revised Code 4903.09 and 4929.08(A), the
Commission unlawfully and unreasonably found that absent
modification to the 2008 Exemption Order, "DEO, the
suppliers, and, ultimately, the customers could be adversely
affected" and that the continuation of SCO service is
"advecsely affecting DEO and is negatively affecting all
Ohioans by hindering the development of a fully-competitive
marketplace." 2013 Order at 16, S. The Commission made
these statements without any evidence of record to support

them.

Ohio Revised Code Section 4929.08(A) also provides that the

Commission may modify any order granting an exemption "upon its own motion

or upon the motion of any person adversely affected...." Neither Dominion nor

the OGMG have shown pursuant to Ohio Revised Code Section 4929.08(A) that

it '[s adversely affected by the 2008 Exerimption Order. Theprimary reason for

this is, of course, that the Commission did not make the findings that Dominion

and OGMG cite in the joint motion. It is obvious that no one can be adversely

affected by Commission findings that were never made.

The importance of an adversely affected party to an application for a

modification is set forth both in the statute and the Ohio administrative code. In

-16-
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addition to Ohio Revised CodeSection 4929:08(A), there is also an

administrative code rule for modifications to exemption orders: Ohio

Administrative Code Rule 4901:1-19-12 sets forth the filing requirements for a

modification of an exemption order. The rule states:

Ab.rogation or modification of an order granting an exemption.

(A) A complairiant shall provide at a minimum the following information
with its application to modify or abrogate an order granting an

exemption.
(1) A detailed description of the exact nature of the vioiation.

(a) Which portion(s) of the separation plan the appiicant has failed
to comply with and how the applicant has failed to comply.

(b) Which portion(s) of the code of conduct the applicant has failed
to comply with and how the applicant has failed to comply.

(c) How the complainant has been adversely affected by such

exemption.
(d)Which findings of the order granting the exemption are no

longer valid and why.
(e) How the modification or abrogation of the order granting the

exemption is in the public interest.
(2) Supporting documentation for the complainant's ailegation.

(3) The form of remedy requested.

(B) Such complaint shall be designated by the commission's docketing

division using the acronym CSS.

(C) The docketing division of the commissionsmai{'o^ casehwhich is'the
upon the parties of record for the original e(ep
subject of the motion to rnodify or abrogate:

(D) The commission shall order such procedure dfarmmodifying or
consistent with these ruies, in its consideration
abrogating an order granting an exernption.

Ohio Administrative Code Rule 4901:1-19-12.

From a mere glance at the joint motion, one would never know that there is

an administrative code, let alone a rule for filings to modify exemption orders. The

-17-
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joint motion and the Commission in its 2013 Order cornpletely disregard the

Commission's rule. The joint motionprovides no information upon which it bases

its complaint that the findings of the 2008 Exemption Order are no longer valid:

The joint motion is not even a compiaint. There is no detail about the actual

findings of the Commission in the 2008 Exemption Order that are no longer valid,

about how the cornplainants are adversely affected by the actual Commission

findings, about the code of conduct, aboutthe corporate separation plan, or any of

#he other information that the nule requires. The rule is sirriply ignored.

Dominion is not adversely affected by the 2008 Exemption Order.

Dominion is a public utility pursuant to Revised Code Section 4905.03(A)(5).

Dominion, as a public utility, is not adversely affected by the continued SCO

service. Dominion, as a public utility distribution comp.any, is indifferent whether

customers are served through the SCO or through biFateral contracts.

Likewise, OGMG is not adversely affected by the continued SCO service

except to the extent that one of its members does not place a winning bid at the

SCa auction or convince customers to take its cornmodity at a higher price than

that provided by the SCO. Such failure is irrelevant and of no concern to the

Comrnission. The Commission is charged with fostering competition that

produces fair and reasonable prices, not maximizing marketers' profits. Ohio

Revised Code Section 4929.02(A)(1).

Even though Dominion and OGMG are not adversefy affected by the

continuation of SCO service in any way that should interest the Cornrnission,

they complain a.bout SCO service and apparently believe that the elimination of

-18-
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the SCO auction is the answer to their prayers. One of the complaints about the

SC O voiced by Dominion and OGMG is that few customers are now [eaving SCO

service and choosing an individual supplier. Mr. Murphy complained that

customers are not switching to bilateral contracts. Tr. I at 80. Mr. Murphy atso

complained that the auction at first spurred the competitive market, but "for the

last two years that participation has been stable." Tr. I at 68. It has reached a

plateau. Id. Mr. Murphytestified that initially there were 22,000 non-residential

customers on the standard offer; that declined to 17,000 in the next auction, and

in the last two auctions the number was around 14,000. Tr. I at 80.

OGMG's witness Parisi testified that the SCO retail price adjustrnent, i.e.,

"Nl(MEX") end
the adder which is added to the New York Mercantile Exchange (

of month close, has generally trended down. Tr. (t at 217. He also testified that

the declining rate of the adder in the auction, "is primarity an effect of the

g rnarkeet in total, but we sti[I are in a very volatile market." Tr. ll at 218.
declinin

Commodity prices have been as high as $16 in the last few years, dropped

tower and currently are trending slightly upward again. [d. However, contr-ary to
,

Mr. Parisi, these are characteristics of a competitive market. Lower prices mean

that the competitive market is working. As the Of6ce of the Ohio Consumers'

Counsel ("OCC') witness Hayes testified, there is limited upward pressure on

natural
ural gas prices due to the abundance of natural gas and the reduced industrial

load. OCC Ex. 2 at 16.

The current economic and environmental conditions have contributed to

less growth in natur-al gas commodity sales, fewer customers, declining prices,
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and possibly lower profits for pominion and OGMG. However, to bl:ame the

current market conditions on the existence of the SCO service
is as false as the

joint motion itself.

Dominion and OGMG seek to eliminate the SCO competitive option for

non-residential customers. The SCO is a market-priced offer derived by an

auction held by the utility. OGMG wants to set the commodity itself without

regard to an actual market-deterrnined price benchmark, the SCO, to which

customers can compare other offers. OGMG does not want a transparent,

competitive mar ket

public interest.

. OGMG wants private control of prices, but this is not in the

And it is not the Commission's role to secure private profits for

suppliers. The Commission has no responsibility to cater to private special

interests at#he expense of consumers and competitive-market options. The

claims of adverse effects by OGMG cannot be taken seriously.

The Cornniission claims adverse effects to custorners due to the

continuance of SCO service. The joint motion itself made no such claims. The

Commission's finding that "DEO, the suppliers, and, ultimately, the customers

couCd be adversely affectedn by the continuance of SCO service is irrelevant

under the statute. 2013 Order at 16. There is no statutory pr.ovision for a

modification of an exemption order because someone "could be adverse[y

affected." The statute and the rule require that the complainant be adversely

affected.

The Commission also claims that the continuation of SCO service is

"adversely affecting DEO and is negatively affecting all Ohioans by hindering the
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development of a fully-competitive marketplace:" 2013 Order at 8. There is no

evidence of record regarding the continuance of SCO service "negatively

aff ecting all Ohioans by hindering the development of a fully-competitive market."

The Commission simply made this up. The only SCO service at issue in this

is Dominion's.for which there is an evidentiary record s. There isnoevidence

that all Ohioans even have SCO service. There is no evidence whatsoever that

the continuance of SCO service in Dominion's service territory is "rtegatively

affecting all Ohioans."

This is a contested case before an adjudicative body, the Public Utilities

Commission of Ohio. This is not a political campaign where a lie totd often enough

somehow gains traction. By law, which the Commission must follaw, the

Commission's findings must be based on the evidence of record. Ohio Revised

Code Section 4903.09. The Commission offers no citation to the record in making

these ridiculous staternents about all Ohioans being negativeiy affected by the

continuatioh of SCO service. This Commission finding is clearly not in any way

supported by the record evidence. The Commission is not free to make stufF up-

Ohio Revised Code Section 4903.09
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D. in violation of Ohio Revised
unlawfullY found thatthe oint

4929.08(A), the Commission
movants had corroborated that the public interest objectives

set forth in Section 4929.02, ReviseddCod
2^ 3l0 tlerdat 16. d

by modifying the 2008 Exemption

O

The record
supports a finding that the public interest will be

not support the 2013
thwarted by the joint hat the public nte est will be advanced..
Commission finding

Revised Code 4929.08(A) also requires that the modification to the

" tion order be in the public interest. Ohio Revised Code Section 4903.09
exemp
requires that, in all contested cases heard>by the Commission, the Comnrnission

shall make findings of fact and written opinions settingforth the reasons prompting

the decisions arrived at based on the findings of fact.

The Commission's 2013 Order violates both Revised Code Sections

4g29.08(A). The Commission found that the "stipulation" provides
4903.09 and

for an expeditious transiti.on to the provision of natural
gas services and goods

in
'a manner that achieves effective competition and transactions between

willing buyers and willing sellers to reduce or eliminate the need for
regulation

of natural gas services
and goods. The Commission also found that allowing

D ominion to exit the merchant function for non-residential customers will

d d and in the variety
encourage innovation, both in how services are provie o

available products. 2013 Order at 14-15.

Contrary
.: to the findings of the Cornmission in the 2013 Urder, the

"stipulation" fi[ed in this case does not address
and is in fact completely devoid

of any provision regarding the public interest or the policy of the state of Ohio.

The stipulation makes no reference at afl to the public interest or the policy of
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the state of Ohio. The Commission app.arently has not read the stipulation filed

in this case. The Gommission's findings with regard to the stipulatron's

.liance with the poiicy of the state of Ohio and the public interest are not
c:omp

based on anything contained in the stipulation.

The purpose of the stipulation in this case is to set a timeline for the

elimination of SCO service for non-residential customers and a possible

timeline for the process by which residential customers may no longer have

SCO service. Non-residential customers will lose SGO service as of April 2013

without any further process at the Gommission. Residential customers are

protected from this outcome. Under the stipuiation, Dominion may not file an

application for an exit for residential customers until 2015 and then an

application must be filed and a full process be conducted. The stipulation

stands for the proposition that residential custorners must be protected from the

loss of SGO service and a utality's exit ofthe mer"chant function but non-

residential custorners need have no protection at all.
The stipulation cannot

possibly conform to the state's energy policY•

Ohio Revised Gode Section 4929:08(A) requires that the modification to

the exemption order be in the public interest. This is a statutory matter#hat is not

resolved by the Gommission's three-part test for the reasonableness of

stipulations, especially when the stipulation is silent on any public interest

considerations. The Cornrnission's three-part test is irrelevant here.

requires that the public interest be addressed.

interest is relevant to this proceeding.
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OPAE
witness Stacia Harper des,cribed the c.ompetitive options now

available to non-residentia( customers in Dominion's service area. First, there

are price offers from suppliers, who offer customers direct bilateral contracts with

variable or fixed rates, short or long terms, and various other features. OPAE Ex.

I at 9. Second, customers may join a government aggregation if one is available

to them. In a government aggregation, suppliers sell natural gas to aggregation

customers with a bidding or auction process establishing the price. The third

competitive option is the SCQ. The SCO price is established through an auction

held by the natural gas utility where the winning bidders receive the same price.

Fourth is the market variable rate ("MVR") where Dominion maintains a fist of

suppliers who choose to post an MVR. The MVR is unique to each supplier, is

set by
each supplier, and has a price that is not determinedby an auction. ld. at

testified that he doesnot know how the suppliers' MVRe
11. Dominion's Murphy

are set. Only individual suppliers know how their MVR is set. Tr. I at 16. While

the MVR i
s capped at the lowest competitive monthly variable rate offer that the

supplier has posted on the Commission's Apples to Apples chart, it is the

suppliers that set their MVR price. Tr. I at 17.

The auction used to set the SCO is a competitive auction. At the close of

Dominion's 2011 SCO auction, Chairman Todd A. Snitchler stated, "The auction

process has again yielded positive results for Dominion East Ohio customers ...

[tlhe market continues to provide a competitive commodity price for natural gas."

See:
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In this case, Dominion and OGMG sought to eliminate=the SCO option for

non-residenftal customers, and the Commission found the elimination of the SCO

to be iri the public interest. Non-residential customers will no longer have a price

established through a competitive auction. Choice-eligible non-residentia[

customers who have not chosen to enter into a bilateral contract with a supplier

or are not served through a governmental aggregation will be assigned a supplcer

by Dominion through the MVR process at a variable rate deterrnined by the

supplier parti.cipat'ing in the MVR process. This change will result in roughly 20%

of all non-residential customers losing their current choice, the competitively

determined SCO, by April 2013. OPAE Ex. 1 at V.

simply cost more. Bilateral contracts also vary g"reatly as to terms and

Bilateral contracts are no substitute for the SCO with its price determined

by a competitive auction arad its terms and conditions transparent. Bilateral

contract prices are higher than the SCO when compared over a twelve-month

period to a 12-month average SCO price. Exhibit SH-4. Bilateral contracts

conditions, and there may be early termination fees as high as $150. OPAE Ex.

1 at 12. The terms of bilateral contracts are not generally known to the public or

transparent in any way. Id. In addition, some suppliers may offer bilateral

contracts at prices that are not on the Appies to Apples chart. Tr.
I at 157. The

only
a customer would know about such an offer is to call a supplier or visit a

way

su:pplier's website to obtain the information. Tr. I at 157. The variable price

offers from marketers almost always exceed the price offered through the SCO,

in part because of the customer acquisition costs associated with supplier offers.
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Tr. I at 143. Mor.eover, the SCO option, set by a competitive bid process, is

the marketers' MVRs. Ms. Harper testified that while
generally lower priced than

is occasionally an MVR price that is at or below the SCO price, the vast
there

fes to Appl^s chart are
majority of MVR prices posted on the Commission's /kpp

hi her, than the SCO price. OPAE Ex. I at 14; Exhibit SH-3.
higher, often much g

,N„R prices are higher because they are not set by competitive forces.
«'̂

The SCO provides a benchmark for natural gas prices, and, ef there is an

e is an incentive for suppliers to try to come close to the SCO price in
SCO, ther
order to win customers. Tr. I at 143. The SCQ provides a benchmark that keeps

the suppliers honest. Tr. I at 143.

In addition., the SCO price, unlike bilateral contract prices and MVRS, is

tCurrehtly, it is the NYMEX close plus 60=cents, the adder
transparent.

a1tormined at the auction. Tr. I at 132-133. A customer can easily know and
d^.

understand the SCO price; however, a customer has no way to know how the

WR price is set. Tr. I at 157. The MVR is not always WMEX priced, nor is any

known. Tr. I at 157. The MVR is anything a marketer wants it to be, and
adder
there is no insight into how an MVR is set. Tr. I at 133. After Dominion assigns a

the customer will not know his
non-residential customer to a marketer's MVR,

rice for natural gas until he gets his first bill. Tr. I at 158=
p

Given the lack of transparency and the higher cost of bilateral contracts

and the MVR, it is not surprising that customers leave bilateral contracts with

ake the SCO service option. Tr. I at 37. OPAE Ex. 4. Customers
suppliers to t

ustomers must take the step
[eave bilateral contracts for the SCO even though c
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call Dominion to return to SCO se.rvice. In short,
customers are willing buyers

to

of the SCO service. Tr. I at 38.

, approximately 241,000 SCO customers were
0 periodIn the 2009 to 201

included in the Dominion aon. At the present,
there are approximately

0 000 SCO customers. Of these, theTe are approximately 14,000 non-
17 ,

esidential customers on the
SCO service who will now lose the SCO option. Tr.

r

I at 39. Mr. Murphy testified that many oi the customers who were SCO

tomers at the outset of the
SCO have simply remained SCO customers

cus

. h the entire time. Tr. I at 38. Clearly, the SCO
service is a choice that

tiirou9

customers make, inciuding non-residential custo.rners.
Tr. I at 39.

In addition to the
SCO auction spurring price competition, the SCO

the su lier's custorner acc}uisition costs, which is a significant barrie^r

elim ^̂ nates pp

corn etitive natural gas nnarket of r3ew supppiers. id. at 15. The

to entry into thei p

SCO is compa
rable to a government aggregation where suppliers are able to

acqu°re customers without incurring significant acquisition
costs. Customers

without access to a govertiment aggregation are able to obtain a similar

: titive option through the
SCO. Without the transparent SCO price set by

oornpe

an auction held by
Dominion, there is a reduction m the efficiency of the

competitive market. OPAE Ex. I at 15.

A review
of state policy as articulated by Revised Code Section

4929.02(A) clearly states the preference of the General Assembly to promote all

types of competition in order to: "[p]romote the availability to consumers of

adequate, reliable, and reasonably priced natural gas services and goods".
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Revised Code Section 4929.02(A)(1). The method selected to achieve this is to:

"[p]romote the availability of unbundled and comparable natural gas services and

goods that provide wholesale and retail consumers with the supplier, price,

terms, conditions, and quality options they electtotneet their respective needs".

Revised Code Section 4929.02(A)(2).

B.itateral contracts, government aggregations, and the SCO represent

options that are consistent with the state's policy because they provide

customers with diverse competitive options. The fact that roughly 20% of

Don'iinion non-residential customers have chosen the SGO makes clear that

SCO service is in demand and is a desired competitive option. Revised Code

4929.02(A)(3), .

The SCO is also an innovative approach to providing cost-effective natural

gas services within the meaning af R.G. 4929.02(A)(4), which calls for the

promotion of innovative suppty options. To eliminate the SCO would eliminate

consumers' access to this innovativeysupply approach to competition, in °

contravention of R.C. 4929.02(A)(4). The SCO is not a vestige of traditional

regdlation; rather it is a manifest-ation of the Comrnission's promotion of

i.nnovative su ppY
i o ptions in such a way that competition is harnessed to provide

customers with the lowest competitive m arket price. There is nothing innovative

about eliminating the SCO option. Customers already have the choice of

bilateral contracts with suppliers and variable rates with suppliers. Eliminating

the SCO option adds nothing to the competitive choices available; in fact,

competitive options will be reduced.

- 28 -

,000116



State policy aiso promotes "an expeditious transition to the provision of

natural gas services and goods in a manner that achieves effective competition

and transactions between willing buyers and willing sellers to reduce or eliminate

the need for regulation". Revised Code Section 4929.02(A)(7). The evidence of

record is that Phase 2 has achieved effective competition. Dominion witness

Murphy testified that effective competition has already been achieved. In his

testimony in Case No. a7-1224-GA-EXM, Mr. Murphy testified that suppliers

would be abfe to estabfish relationships with customers without incurring

customer acquisition costs, such as sales and marketing expense. In the

competitive market that includes the SCO, the savings in custorner acquisition

costs would be reflected in the suppliers' bids and thus passed on to customers.

Testimony of Jeffrey A. Murphy, Case No. 07-1224-GA-EXM at 4. He al.:so

testified that the promotion of direct contractual relationships between customers

and suppliers would accrue regardless of the auction result. Id. at6. As Mr.

Murphy testified that, "if DEO's natural gas commodity market is not competitive,

it is difficult to imagine one that is." Testimony of Jeffrey A. Murphy, Case No.

07-1224-GA-EXM at 10.

The state's energy policy is not to force unwilling customers to choose a

supplier and certainly not to allow a utility to choose a suppli,er for them. The

promotion of competition requires an SCO option that gives consumers a price

for natural gas commodity set by the competitive market and also the choice not

to choose an individual marketer.
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For the Joint Movants, the state's energy policy is not about competition,

open markets, transparent prices, or consumers' choices; it is about eliminating

competitive options that benefit consumers and forcing consumers into pricing

options under which customers will pay more. The Joint 1Vlovants narrowly

interpret state policy to benefit only themselves.

In a move contrary to the state's policy to promote reasonable prices,

Dominion and OGMG advocate eliminating a competitive option that generally

costs.less than the alternatives. Dominion also does not care if it assigns

customers, who have taken no action at all, to a supplier who will charge a higher

price than their current competitive choice. Tr. I at 57. Mr. Murphy was also

unconcerned if customers are paying a higher price if they select a fixed-price

bilateral contract and pay a high price to address risks that they may see in a

price that varies every month. Tr. I at 61. Mr.1Vlurphy also believes that higher

prices will lead customers to shop, whereas lower prices may not. Tr. I at 61. He

is unconcerned if high exit fees ef'r'ectively prohibit consumers from correcting a

mistake or if high prices for natural gas impede a business from staying in

business or hiring more employees. Tr. I at 62.

Ms. Ringenbach conceded that Direct's fixed price bilateral contract would

be higher than the SCO price. Tr. I at 176. As she testified, customers are going

to say "I don't like this." Tr. I at 176. OGMG's witness Parisi, from the supplier

IGS, would not agree that lower prices are good for consumers because he

believes that "what's good for consumers, frankly, is to be engaged in the

market." Tr. II at 217. He testified that IGS watches the market daily. Tr. ll at
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226. 1GS is in the market daily, buying 365 days a year. IGS has a risk

de artment that focuses on the forward market and tries to predict trends. Tr. [I
p

at 226.

Consumers generally cannot commit this level of
attention to the natural

gas market and will confront a considerable chailenge to determine the contract

tFiat is right for them. it is clear that what benefits suppliers does not always

benefit consumers. The state's energy policy does hot put the interests of

supp
liers in higher prices and opaque contract offers ahead of the interests of

consumers.
The Commission claims that the "stipuiation" provides for an expeditious

transition to the provision of natural gas services and goods in a manner that

achieves effective competition and transactions between willing buyers and.

willing sellers to reduce or eliminate the need for regulation of natural gas

services and goods. 2013 Order at 14. The Commission also believes that the

"stipulation- will encourage innovation in how services are provided. The

Commissi.on refers to the state's energy policy at Revised Code Sections

4929.02(A)(7) and (A)(4)_

energy policY.

,1

But, the stipulation does not even mention the state's

The stipulation is irrelevant to the issue of whether the joint

motion for modification of the 2008 Exemption Order conforms to Ohio law.

By agreeing to eliminate the SCO service for non-residential customers,

the Cornmission's view of the state's energy poficy limits competition and

reduces supply options avai(abie to customers.
The Comrnission refers to only

two aspects of the state's energy policy while ignoring the other policies that the
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Commiss:on must consider. The Commission ignores the availability to

consumers of adequate, reliable, and reasonably priced natural gas services and

goods [Revised Code Section 4929.02(A)(1)], the provisicn of natural gas

services and goods that poovide wholesale and retail consumers with the

supplier, price, torms, conditioras, and qu:Jity options they e[ect to meet their

respective needs°' [Revised Code Section 4929.02(A)(2)], artd the provision of a

diversity of options avaitable to consumers to meet their respective needs"

[Revised Code Section 4929.02(A)(3)j. The Commission also does not

recognize the dishonesty of its finding that forcing customers to accept a supplier

chosen by Dominion makes them "wil[ing buyers" as re.quired by Ohio law.

Revised Code Section 4929.02(A)(7). 2013 C3i-der at 14. Nor is it clear how

eliminating the SGC) seivice will reduce the need for compotition Wh,en the

CommiSSiort c[aims that it w6^^ enonitor the effects of the elimination of SCO

seo vice on non-residential customers and also stand ready to reestablish SCO

service for non-residential customers. 2013 Order at 16-17.

The Comrnission pays no attention to the entirety of the state's energy

policy, the fact that the stipu[ation does not even address the state's policy, or

that the outcome of this case is to eliminate competitive options rather than

promote them. The Commission's finding with regard to the state's energy policy

is not supported by the record in this case. The Commission should grant

rehearing and conform its finding to the record.
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E. The ComT;iissEon ^!nlawfutly ^il+d unretsonab6y found that the
stipulation and recommendation filed with the joint motion as
.So^nt Exhibit I resolved the contested isoues in this contested
proceeding. The stipuiaticai did no(t. addrass ;^he contested

issues in this case.

After finding erroneously and unlawfully that the findings of the 2008

Exemption Order are now invGlid and that AIl Ohioans are adversely affected by

the continuation of Dominion's SCO servsce, the Commission goes on to d(scuss

the stipulation and recorrimendation filed with ting jo6nt motion as Joint Exhibit I.

The Commission incorrectly finds that this stipulation referred to as Joint Exhibit 1

resolves the issues in this contested proceeding. The Commission describes

contested positions on the stipulation that vvere never taised. Op'inion and Order at

12.

In fact, the stipulation is not relevant to any contested position on the joint
.. '^^

motion to modify the 2008 Exemption Order because the stipulation is completely

irrelevant to the contested proceeding. OPAE's position is that the joint motion

shouid be dismissed because it is unCawful. Tho stipulation attached to the joint

motion is
irrelevant to OPA.E's argument that the joint motion should be disrnissed.

The stipulation referred to as JointExhibit 1 basically concerns the timing of

the elimination of SCO service for non-residential customers and isolates

residential customers froM the timing to which non-residential customers are

subjected. There are three signatory parties to this stipulation and

recommendation, Dominion, OGMG, and the Office of the Ohio Consumers'

Counsel ("OCC''). The stipulation states that non-residential customers will lose

SCO service as of April 1, 2013 with no further process before the Commission.
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Joint Exhibit 1 at 2. Nan-residentiai customers who have not chosen a supplier will

be assigned a supplier by Dominiorr and will pay that supplier's posted rnarket

variable rate ("MVR") whatever it may be. Id.

The rest of the stipulation simply protects residential customers from the

fate of non-residential customers. This is the sole purpose of the stipufation signed

b OCC the representative ofFresidential customers. OCC witness Bruce Hayes

Y

stated that in the stipulation "Dominion has agreed not to seek an exit from the

merchant function for residential customers prior to April 1, 2015." OCC Ex. 2 at 5.

Mr. Hayes stated that the stipulation provides for "the opportunity for a hearingto

chalienge Dominion's applicatian to Exit for residential custorners." Id. He also

stated that OCC takes no position on Dominion's non-resideritial exit. Id.

Mr. Hayes also emphasized that OCC did not sign the joint motion, which

was signed only by Dorninion and OGMG. The legal position set forth in the
^

Memorandum in Support of the joint motion, which is what OPAE has challenged

%n this case, is Dominion's and OGMG's position oniy. OCC Ex. 2 at 12. In fact,

Mr. Hayes testified that OCC agrees with OPAE's legal position on the joint motion.

OCC does not concur with the joint movants' statement that the 2008 Exemption

Ord'er is based on findings that are no tonger valid. 4CC Ex. 2 at 13-14. As NIr:

Hayes po'nts out, and as OPAE has argued, the Commission made provisions in

the 2008 Exemption Order for SCQ service tobe provided indefinitely unless and

until such time as Dorninion receives Commission approval to elirninate the

competitive SCO option. Therefare, as Mr. Hayes testified, the joint motion's

request for an exit for non-residential customers should not be characterized as an
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action to address a Commission expectation: OCC Ex. 2 at14: it should not, in

othervrrords, be considered aninvalid finding in the 2008 Exemption Order.

Mr. Hayes also contested the idea that the elimination of the SCO for non

`esidential customers somehow will benefit non-residential customers. He testified
r

that non-residential customers may be currently taking SCO service because SCO

service "has consistently been better - meaning at a lower price - than the

numerous comparable variable rate offers from Choice Marketers on the PUCO

Apples to Apples chart." OCC Ex. 2 at 17: This is also OPAE's position. Mr.

Hayes testified that it is possible that "these n'on-residential customers have made

a choice, with that choiee being to take the lower price SCO optian.n Id. at 18. In

ddition, Mr. Hayes testified that Owith limi:ted upward pressure on price due to the
a
abundance of natural gas and the reduced industrial load, these customers rnay

a for a fixed rate contract to hedge a9ainst a
not see the value in paying premium

risk that is not perceived as realistic or threatening." Id. OPAE agrees completel"y.

What could make it more obvious that the stipulation is irrelevant to OPAE's

contested position in this case but the fact that one of the signatory parties to the

stipulation completely agrees with OPAE's contested position? The stipulation is

irrekevant to this contested proceeding.

For the Commission to launch into its customary, but in this case irrelevant

and meaningless, discussion of how the stiputation meets the Commission's

ree art test for the reasonableness of stipulations is beyond belief. It is as if
-pth

the Commission has no idea what the stipulation says. OPAE did not contest the

joint motion in the context of anything set forth in the stipulation. The stipulation
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is irrelevant to the contested issues in this case; which are afi concerned with the

legality of the joint motion and the evidence of record that proves that the joint

motion is unlawful. The stipulation resolves no issue contesting the lawfulness of

the joint mution and the Commission's approval of it.

The oniy issue that OPAE raised with respect to the stipulation is whether it

is the product of serious bargaining. The Commission found that the stipulation is

the product of serious bargaining among capable, knowiedgeable parties. 2013

Order at 12. This is the first criterion for the Commission's evaluation of

settlements_ Consumers Cdunsel, 64 Ohio St.3d at 1.26. However, the

Commission did not address OPAE's arguments on serious bargaining for the

stipudation.

The Stipulation is not signed by any customer group that will be affected by

the joint motion. The stipuuation allows the Commission, Dominion, and OGMG to

claim falseli that a customer group supports the desired outcome in this case,

whieh is Dominion's exit of the merchant function for non-residential customers.

No customer group supports this outcome. OPAE is representing the interests of

its member anti-poverty agencies, which are non-residential customers. OPAE is

the only party in this case representing the affected customers, Dominion's non-

residential customers. And, OPAE did not negotiate nor agree to the stipulation.

OCC is only authorized to represent residential custorners. The Stipulation

signed by OCC and filed in this docket onfy refers to residential customers to

assure that they will not be affected by the joint motion,
i.e., the desired

modification to the 2008 Exemption Order, which eliminates the low-cost
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SCO service fu non-r.es.identiai customr§. Whil.e 000 cannotbe faalted for

its understandable afiternpt to protect residential customers from the loss of SCO

service and the bill increases that will result from Dominion'^°, exit of the merchant

function for residential customers, this does not make QCC a party of interest to

tho joint motion, which has no effect on residential customrs at all: Under the joint

motion, it is ohly non-residential customers who lose the SCO and are subjected to

higher rates. OCC has negotiated to protect residential customers from the

desired modification, but that does not make CCC a party of interest in a matter

tlhat only affects non-residential customers. It does, however, cast suspicions with

res;aect to the validity of the joint motion because the stipulation protects residential

y11sto^mers from the joint motion and also because the joint motion allows for

dLipa;rate treatment of residential and non-residential customers without any basis

for this disparate treatment.

Given that OCC has no interest in the joint motion because it does not apply

to residential customers, the stipulation segned by one party with no interest in the

matter and two other parties (Dominion and OGMG) with identical interests is not

the product of serious bargaining because no bargaining took place with respect to

the joint motion. All the bargaining with OCC took place to assure tha$i residentiat

customers are not affected.by the joint motion. Thisgives the Commission no

basis to claim that the stipulation is the product of serious bargaining and to claim

that it benefits ratepayers and the public interest. The only possible benefit to

ratepayers and the public interest from the stipulation is that the stipulation protects

residential customers from the joint motion.
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The Commission, as a regufatory body with responsib'tlity to the public, to

the General Assembly, to the law, and to the evidentiary record in this case,

cannot use this stipulation to claim that there is a reasonable settlement that

irreets the Commission's three-part test for the reasonableness of stipulations.

OCC's signature on the siipu1ation simply Means that OCC's clients, the

residen^^_^A customers, will notbe affected by the joint motion Dominion and the

OGMG have the same interest, to eliminate SCO service for non-residentia1

r.ustomers. The Cornmission must find that the stipulation signed by Dominion,

the OGMG and OCC
is not the product of serious bargaining among interested

groups. A stipulation signed by one patty with no interest in the matter (because

iE ropresents only residential customers) and by two other pa-ties with identical

inter -sts, which are adverse tocustomers
who have not signed the stipulation, is

nor the product of serious bargaining because no bargaining took place with

respect to the joint motion.

The C'omrmission
should have been concerned that none ofithe stipulating

parties represent customers who will be adversely irnpacted
by the joint motion.

The non-profit
agencies that OPAE represents are the only non-residential

customergroup in this case. (t is easy for the other parties to resolve their

problams through an agreement that harms non-residential custorners. For

exampBe, in the case of American Electric Power's ("AEP") standard service offer

C°SSO°')
ease, the Commission was belatedly forced to recognize that a stipulation

resulted i
n "disproportionate rate impacts" for srnall comrnercial customers. The

Commission stated:
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Due to the evidence that some commercial customers

were going to receive significant total bill increases

approaching 30%, we modified the shopping credits

provision i0 provide additional relief 10 GS-2
custom^^rs in tne form of an additional allocation of

shopping credits to new shopping customers.

However, the actual irnpac's suffered by a significant

n;irnber of GS-2 customers appear to have vastly

exceeded AEP' Ohio's represerrtations at the hearing.

Since we issQ yed the Opinion and Order, numerous

customers have fileG, in the case record of this

proceeding, actual bili^ con'iaining totai bill rate

;r:ases dispropo;tio, i-,toly higher than the 30
percent predicted by AEP-Chio. The disproportionate

ra'irv irrapacts indicated by these bills underrnine the

evidencc pre.santod by the signatory parties [to the

AEP Stipuiaiiorr] that the MTR 2nd LFP provide rate
certaenty and stability pursuant to Section
4g23.143(B)(f;)(d), Revised Code. We note that the

-, arties seekiTig rehearing acknowledge that
customers in thE G2:_-1 ciass have received signHicant

b,Aal bill rate increases and that i^ is appropriate to

provide re â ieo to thenecustomers. 1-1oviever, the

Gorrrm,3sion is rrot persuaded that trre actual touui IA16

impaCi=.; irrherent irr the MTR and LFP can be cured by

aohase-in o, "he LFP or an additionaE allocation of

sho; )pin^ ^^rec^its as recr^mmended by AEP-rJhio. We

L-rre Signatory Parties have not met tneirfind that '
burc;en of prf?of oi demonstrating that the MTR and

L;--P provisions rineet the statutory requirement o'^

Section 4928.143(B)(2)(d), Revised Code, to provide

raico certainty and stability, and that the Signatory

Pariles have not demonstrated that the MTR and LFP
benefit ratepayers and the p.ubEic interest.
Accordingly, pursuant to our three-part test for the

consideration of stipulations, we rriust reject the

Stipulation.

En'Gy on Rehmaring, Case No. 11-346-EL-SSO, et af. (February 23, 2012) at 11.

This eventual rejection of the stipulation occurred, of course, after the

Commission h:ad previously approved it as meeting the three-part test but before

the Commission realized the impact to small commercial customers, who had no
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part in the stipulation and no voi -,e'at the Commission. The Commissjon shoutd

renlember this notable event, as it occurred less than a year ago. The paraileels

between this case and the AEP case are ciear, except that OPAE, raVesenting

non-residentiai customers, has provided evidence in the record that the joint

rTiotion )eiil raise rates far non-residential custou'rtlers:

roval of the stipulation as a settlement of issues raiard in
Similar to the app

-; 's ^.as^; the Cc;^sion aisc pretends.tha.t therz: is sorrie value to stu.ci^ing the
thi ,

itnpact of the elimination of SCd service for nor►-residential customers.

Dominion claim'ed that the;stipulation creates a"meassared opportunity to

evaluate the efFects of an eXit of the merchant function-n' Q-orninion Sric': at 11.

0^;iAG ^;laimed the stipulation wili ^xpiore whether and how
a full exit from t e

OCC is alsoCJC^iG Srief at 13.
mcrcr^ant functiei^ ra^&y benefit all cptorne,..

,F

,^ .- ;;tudies
to see how an exit of tbe merchant function for non-^reviderttial

i.^el<^^^r^ for

will woriS.t0GC
Brief at 6-16.1 The-Comrrlission aiso claims that it can

^ ^°^;:f at716^'f7.
unuo its orders if cir^mstaa^c.es make it necessary.

2010 Qr

This appeal of studies and possible rescission of the .2013 Order is all

nonsense . There is •
no value, in sacrificing non-residential customers for the

purpose of conducting-a study on how non-resedential customers will be harmed

the eiimination of SCO service. SCO seFvice is a cornpetitive option that non-
by.

residential. custorners will no.longer be able to access. The Gomm^ssion s

ecision ^liminates a choice that non-residential customers currently have. It
d

ec and common sense to pretend that elirviinating a custorner choice
defies iog'

i ht somehow prove to be beneficial and that some study of this has any value.
mg

- 40 -



The record established
in this case rnakes clear that rates wiil increase for

14,000 non-residential customers who will lose SCO service. That analysis has

been completed. There is nothing left to study. When Dominion exits the

merchant function, customers pay higher rates: Marketers vain and customers

lose. There should be no, elimination of the SCO service so that a rescission of

the elimination of the SCD service is ever necessary:

iv. Conciusion

The Commission should grant rehearing of its January 9, 2013 arder.

The criteria at Revised Code Section 4929.08(A) have not b;eerr met because the

2008 Comrrmission did not make the findings in the June 48, 2008 Exemption

Order that the 2013 Commission now claims the 2aQ8 Commission made.

Findings that were never made cannot magicafly become invalid and no party

can be adversely affected byfndings that were not made. It is hrOt in the public

interest for the 2013 Commission to ignore Ohio law or to deny, mischaracterize,

or re-write the finding.s of the 2008 Commission. The Commission has no =

authority toviolate or ignore Ohio law.

The requirements of Ohio Administrative Code Rule 4901;1-19-12, the

Comrnission's rule for modifications to exemption erders, have been ignored. No

cornplaint -has been filed regarding the 2008 Exernption Order, nor has any of the,

information required by the rule been submitted. Like the statute, the rule

requires detailed information about the findings of the Commission in the 2008

Exemption order that are now invalid. The joint motion refers to no findings
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actualE°^^;^ Padoy the 2008 Conimission. The record evidence leads to no otfver

outcome thari rehearing and a denial of the joint motion. The evidence

demonstrata,c that the 2013 Commission is rewriting the 2008 Exemption Order

as if it ordered an exit of the market function, Dominion's Phase 3. In reality, t-ne

2008 Exemption Order approved only Dominion's Phase 2, the SCO opticn, and

ordered that SCO auctions continue until Dominion filed a separate application

for an exit of the merch8nt function. Dominion determined
that an application to

exit t'iie mercl"want function would be a far harder course tharrto file a motion to

modify an exemption order, especially if no one paid attention.to the legal

requirements for a rmc.'rAaj-ication. The Commission cannot be the handmaiden to

a strategy bs:syd on disregarding Ohio law and the Commission's orders.

Therefore, becauGe the statutory requirements of Revised Code Section

4929.08'A) and the edministrative r-equirements of Rule 4901:1-19-12 havo not

been rriet, the C®irimission has no authority to issue an order modifying the 2008

Exemption Order. Revised Code Section 4929.08(A).

The Commission's 2013 Order also violates the policy of the state of Ohio.

Revised Code Section 4929.02(A). Eliminating SCO service and requiring non-

residential customers to choose a supplier or have Dominion choose a supplier

for them contlict.with the policy of the state of Ohio. R. C. 4929.02(A). By

eliminating the SCO service option, customers are deprived of the choiee to take

natural gas commodity service at a competitive market price determined through

an auction held by the public utility, and they are deprived of the choice not to

choose a particular supplier. Customers need the choice of the SCO service

- 42 -

000130



option. Some customers who have not chosen a supplier do not want to c.hoose

a supplier; others are shopping and choosing the lowest price - the SCO. The

Ohio General Assembly has not sanctioned raising prices for consumers by

eliminating competitive market options.

The evidence of record aiso demanstrates that the joint motion violates ,

the policy of the state o(f Ohio. R. C. 4929.02(A). The state's policy is not a one-

v+ra;l street benefiting suppliers and harming consumers. The requested

modification to eliminate the SCO service will raise prices choice-eligible non--

residential customers pay, force those consumers to canfront opaque and highly

volatile markets without anybenchrnark to guide thern; and take away a

competitive choice that customers currently choose. The requested moctifcatian

reduces competitive options. A is not consistent with the policy of#he state df

Ohio.' The evidence dernonstrates that the SCO conforms to the state's energy

policy and must not be eliminatdd for non-residential eustomers:

Finally, the stipulation, which the Commission inexplicably emphasizes,

has no relevance to the contested issues in this case. The purpose of the

stipulation is to protect residential customers from the fate that the joint motion

assigns to non-residential customers. Under the stipulation, residential

customers will not lose SCO service in April 2013 as non-residential customers

will, nor will residential customers lase SCO service without a Commission

pro-ess as the non-residential customers will. Far from demonstrating the

reasonalaleness of the joint motion and the exit of the merchant function for non-

residential customers, the stipulation actually demonstrates how customers need
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protection, a lot of prot_ection, from the elimination of SCO s.ervi.ce: The

Commission approved the stipulation protecting, at least temporarily, residential

customers, but finds the stipulation is reasonable in its disparate treatment of

non-residential customers who have no protection at all. The Commission has

no r_oncern for non-residential customers' loss of SCO service and process at all.

OPAE did not contest the joint motion in the context of anything set forth in

the stipulation. The stipulation is irrelevant to OPAE's issues in this case, which

are all concerned aboiAt the legality of the joint motion and the evidence of record

which proves that the joont motion is;.unlawful. The stipulation resolves no issue

raised by OPAE in contesting the [auvfulness of the joint motion and the

C;ocnmission's Spp7ya"al of it- However, the stipulation does support OPAE's

poaifiaan that r:ustorners rriust bQ protected from the loss of SCO service:

The Comrnis2013 Opinion and Order is unjust, unreasonable, and

unlawful. Pursuant to Revised Code Section 4903.10, the Commission should

grant rehearing and issue a lawful and reasonable Entry on Rehearing based on

Ohio law and the evidence of record. The joint motion should be denied.

Respectfully submitted,

fs/ Co(leen L. Mooney
Colleen L. Mooney
David C. Rinebolt,
Trial Attorney
Ohio Pirtners for AffordabCo Energy
231 West Lima Street
Findlay, OH 45840
Telephone: (419) 425-8860
cmooneyCa?ohiopartners.ora
drinebolt cCr7ohioartners:ora
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I hereby certify that a copy of the foregoing Appendix to the Merit Brief of Appellant,

Ohio Partners for Affordable Energy, was served upon the parties by hand delivery this 17th day

of May 2013.

PART_IE.S OFRECORD

William L. Wright, Trial Attorney
Devin D. Parram
Stephen P. Reilly
Attorney General's Office
Public Utilities Commission Section
180 E. Broad Street, 6th Floor
Columbus, Ohio 43215-3793
William Wright ,(-,)puc.state.oh.us
stephen reilly9tauc state.oh.us
DevinParramr?puc state.oh.us

Colleen Mooney
Trial Attorney for Appellant
Ohio Partners for Affordable Energy
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