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Constitution
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EXPUANATION OF WHY THIS

INVOLVES A SUBSTAMTIAL CONM

This rcause presasnis savar:
af gyen "structural srrars? {ponatil
upon the ve fundemantal righ

eriminal

“ﬂ

RESUMED

&
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fAppellant zlso proposes io this courh,the
when 0Ohic Evidence Rules ndsd a proosdurs,
ars olainly vigpleted by the caourt and d/or couns

+urrne that issue into pursly 2 0
the reviswing court.?78nd that,a such,the sppellats court may
1y upon the "trisr of FACTT (jury),to determine the wsight %o
given tp ths cradibility of the wiitngss nr svidence OF,5TATE V.

DeHASS,10 Ohis S5%.2d 230 (1967) .Instead it is submitted that
appellets court is REQUIRED %o analvze thet svidence issus =2
guszstion of purs nanT, snd likewliss sit as ths w4 3en, dJuran®,

-

S5TATE V. THOMPK

ather would he tn misolzcos the Fapds yoersus the lsw,in
the srror as 1F it were 2 factuel issue limited %o jury dat
Houever,as a matter of law,the jury MAEY MOT EVER dstsrmine
tha "UAWTjend the jury's task is 3 nuraly YFACTUALT determin
Determinstion mf(%aglica%imm mf)Eviﬁmnc@ Aules is 8 guss
nganT , and nothing but.V¥et in this cass on ravisu,ths Sixth D
impronerly ftrzsted it =1l as heing only within ths purview o
jury.In actuslity,thess viml ans of Evidence Rules sevvad
undermine the snitirz case,and Facillitate 2 finding of GUILT

-
e
¥



ths prosscution hsving ®o prove spch and svery slasmant beyond 8

reasonabls doubt,uwhich is mandated hefore a verdict can bs proper

gprd velid, srwuiss a dirscited-verdict of squit sl must be rendered
by the Judge.See #g.,0h.0rin R.25;and UaFRVE,Criminal Ltaw 81.8 (&
ed,200%) ; MeDORMICK,EVIDENCE $8236-37 (6th.ed.2006);and SULLTVAN V.

LpUIsSIANGA,S08 U,S. 275,278 (1993);MeKENZIE V., SMITH,326 F.3d 721,728

{6+h.Cir.2003);0.8. V., D'BRIEN,T130 5.0%. 2169,2174 (2010).

Therefors the Sixth Districi,siltting as the "13th.Juror®,uss

required %o issus such a verdict pursuant to D.R R.0.8§2883.07(A),and
$+ arped in Ffailing %o do so,2s8 "s matter of 1aw? {(0h.App.R. 12(B)).

e
i

The history of common-lau avidence prectics wse spotity,and casss
were litipated largsly in spcordance with the randem and diverse
custnoms and prejudicss of the varinus judges and lauwy=ars nf the day.
Misopneoepntions wars Common place . .Modern svidence codes have gong 8

long way to sliminate those srrors and mbusss,and challesngses the

Evidencs Rulss with reasoned fTairness.In such

Fs o

judiciary to =spply th
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&
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a
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s sircumstancs,the public at lar ge,clisnts,and advocates oF

?

a

effipiency will be the uliimate hen=ficiaries,

rﬁa

This Honprabhle Suprsms Court of Ohio must grant jurisdiction,
hesr this cass aon the merifs,and sat down preczdent with a stats-
wide [mandats] to edhers %o Nhin Evidencs Rulss in 211 cases af the

sourts of Ohio. i1l

af Lucss County,Ohis,(Cass Neo. CR-11-1378),on Sept.29,2011,with =

camplicity to those figg .Robberies {with gun spec.'s attatoched to

sanh):Faloneous Assault and complicity to thoss Felonzous Assaull
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{with gun speec.)jand an additinnel fslonenus ssszult ms & lessar
offense of At:. Murder (with 2 gun spec.).The jury raturned 2 Nob
quilty verdict,as *o the At  Murdear chargs.,

mirez),was Tound

a3

The co-defendant aof the joint %riel (Edgsr R
guilty 4n the same fashion on the caunts he wss chargsd ss Appellanty

with +ha exception of ths singlsz count of fAgg.Rohhery (with gun

snee.) concerning the svents af July 15,2010,uhich was directed as

i

dismissed hy thes court =% the eonclusion nof the previous deys trisl.

The %ntal apggregats santence is for seventy-on= {(71) v=ars
This cass then procesded to a direct appeel-of-right in the

S§ix+h District Court 0OF Appeals of 0Ohio,{(Cass No. t-11-1276) ,0f

which 1§ now the subject of this Motlon For Jurisdiction.
While aMotion To Reopen is forthocoming in the apneals courk,

Anpellant,Mr.Rojas,has in fact [already] "pressnted” the herein
errors o the Sixth District by way of tMpntion To Intervens®,

The pourt nf apnsals "affirmed” the judgment,without ruling on
the merite nf the pro ss mrrore,insteasd merely denying the right fo
he nonsidered pro ae.,

Nlgeee view relsted-appsal/Motion for Jurisdiction pending in

the fhip Supreme Court (Case Nao. 1%2.0607),and meke it's conitents

nelusive to this instant Motiaon.

R
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 PROPOSITION No.,1gg/%H£ TRTAL COURT ERRED IN FATLINE TO GRANT

APPEUUANTS MOTION TOD SEVER.Oh.Crim.R.1L;6%h.andlibt Amendments, U, 5.

Donstitution,

The +rizl court errad in failing %o nrovide relief from joindar

pursuant to Oh.Crim.R. 14 .. .resulting in 2 firestorm of parjursd
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2007 Ohio App. LEXIS 2778 (2007Y;STATE V. GANE crylT,2005 Ohio App LEXIS
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ahative of =z defsndants guild,
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529 (1993).Further,svidence that iz p
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f#éé?bél?iﬂﬁfma;‘2;@/%&1&& COURT ABUSED IT'S DESCRETION IN FATLING T0

DECLARE A MTISTRIAL,UIOLATING DUE DRAOCESS AND THE RIGHT T0O A FAIR

TRIAL ,5%th.,6%h.8nd 1&%&,Amgmﬁmantﬁ,u.E.Snﬁaﬁi%m%iﬂngmhim Constitution

8810 and 16.

it

T the first asssignment of error ghave,the hzels for saveranc

,,,,,,,,,,

from nrejudicial joinder is,phich damaging and perjured tmatimany
uf mm_defaﬁﬁaﬁt~éuanﬁdwsmﬁ%ﬁﬁwgvidﬁnca Reul Moys is the CARUBE of

wald r%'mﬁﬂcim&!parjurgé s%aﬁmm%mﬁé}iﬁ spt forth with particolarity

h*]
¢
3

(ehove) . Whils severancs was denied,snd counsel failad to rensw ths

Bt

motion Tor sBvErancs . constituted sppffactivanass,the triasl mourd

rould have,on 1t's own motion,nrovided relis? fFrom 1t anywsy.

Maramyvar,the trial court sheould hsve grented the moticn Yor mistrial,
which would have rsmedied the srror +n not sever.fnd the Tallure was
an mhuse of discretion.

The cause for the motion for mistrisl was,inter alias,dus %o
svidence pressnted,tending #m show thet defendant commi ttted snother
crime indepsndant of thest for which ke was on trial..,which is

prohibited BTATE V. MeCUATN,2002-0hin-5342, 8% TE2;5TATE V. BREEDLOVE,

26 fhim S%.2d 178,183 (1971)...(because 14 oould cause the Jury to
sonvict hased upon perceivsd prior acts ov crimea). id, u

Despite the opinion teaned by the Sixth nistrict,that "the jur
is nresumad to have understond and correctly Fpllnwed the courts

ipstructionsio them, (bﬁ‘%ﬁﬁ STATE V. GOERNDT,2007-0hio-hk0 7,M28

Bth.Dist. E(ﬁnxmmar*m;)..~,h@ Fapt remaeins that Moya's ial tnted

iy

tpatimony,including the admiasione of 2ileged oither sats nnt relstsd
o the charg an trisl,servad to mislesd the juryis decision making
arpesss in 2 web of coniuslon fnd the Uimine Instructicns only
further convelutsd and tortursd the guya?‘g mingdts,cagsing, then %g?
he 2% 2 loss %o gusgs propev application and waight oF wvigigfaa. 2]

2 il ' wc‘l ‘\Ic e lad e
guch,ths Limine Tastructhtions WELS yeslees.Ses 8. U.5 ! ’



¢6s F.2d 248,250-51 (Bth.Cir.1981);KIM V. cOoPPIN STATE COLLEGE,662

F.2d 1055,1066 (t%h.0ir.1381).
Relancing ﬁppallanﬁ% riohts Lo 2 faip *trisl,facing 7% ymars,

rerants in the

6]

certainly autweighed any nead for socistlies in

1apts ri

%4
fobe

wtas to = Tair %r 2l

p
jiu]

effipient dispeich af justice.The Appe

o

Lt

are paramount. In +he cpasz at bar,the cpurt clearly shussd ft's

descrstion in failing to declare a mistriasl.Clearly raphitrary,

unressanahla?, and s “narversity of will and prgjuéime“uSTéTE V. ADAMS,

&3 T R A

€2 nhin S5%t.2d 151,157 (1980);5TATE EX REL .COMMERCIAL LOVELACE V.,

LANCASTER,22 Ohio S%.3d 191,193 (1986) .Jurars ars NOT 1aWYRTS .

i
;:‘
511

ENTED APPELLANT THE |

}/TREAQ POURT ERRED WHEM IT

RTEHT TO AID IN HIS NEFENSE AND DISMISS TRIAL COUNSEL AND PROVIDE

NEW COUNSEL . 6th.and 1%ﬁhuhmﬁndmﬁnts,U"%,Gmmgﬁi%mtimﬁ;mhim fonstli-

utiasn Article I,810.

lindar the g+h , Amandment,thare 1w an shsplute right in 2 criminal

. U3 2 F * »
+pinl for =2 defpndant o “eonduct and/or zid in his dafense  This 18

with the

i

nnt at the judges discretion,but is 2 tphoice" which li=

defandant . See FARETTA V. CALTFORNIA,422 U.S. 806,821 (1975) L McKASKLE

V. WIGGING,k65 U.5. 168,174-8k (1984);JONES V. JAMROG,ATH F.3d 585,

“

592 (ﬁth.ﬁiy.ZBBEE;REQENSBN V. IGNACIO,360 F.3d 104L,1061 (9th.Cir.

2008);U.8. V. TAVLOR,933 F.2d 207,311 (5th*ﬂim.1991).gf,alﬁm,

SEH@ARTZ,EQ%STI?UTISMAQ vaw §7.11 (2nd.e2d.1979).

fppellasnts attorney waa not complying nov sasizting in that
right,asnd in fapt was NBSTRUCTING +*hagt right, A= such,it is an srrov
of "ganstitutional dimgnsicns® Having been get-forth and zstabhlished

-h

+m thz sppeals court in prime famis fashion,ihe burdaen than ghifts
wapk to the stete to prove that sreor "harmiess neyond 2 regasonabls

dpubtr, snd that i® made "no pontribution o +he conviction®,.Gae
] ?

EHQ?%AN Y. CALIFORNIA, ,3B6 U.5. 18,23-26 (1967);8TATE y. TABASCO,?22
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STATE V. TABASCD,22 Ohis g+ ,2d 36 (1970);STATE V. STRERT,98 Ohio App.

3
by |
I

Lote
e
s
ok
0
oty
i
Faaad

H
4]
b
f
o

4

g 412 (Q%ﬁ.@igtmﬁﬂgk),Thiﬁ constitutes plain-py

*

spyhstantial rights.

i‘.’"i

£.STATE V. NOLING,98 Ohico 5+ .,3d B

3]

3 5.0

¥

srt.Denied, 2256;9TATE V. NOG IGLE,140 Ohip App.3d

°

733 (2pd.Dist.2000)3STATE V. BROWN,70 Ohio App.3d 113 (10%h.Disth.

T 1iagh%t of all the srrors arassented,it is ahvinus thet this is
npt ahout "irisl tactice®,nor phout s "meaningful relstionship with
Mis siinrnpy?’,8s was asssrted by tha Sixth nistrict,but instead

involyad the very fyndemental right to maks ones oun dacisions sbout

o

£ Witk counsel rafusing

-

Ee
]

g defanse criminel chargss against anese’

n not apoopinting NEW counssl

ke
ok

£y Manor thet right,ths eourt zrrard

h epunsel to camply with lauw).

(or to % lszest,sdmoni

“/E@PrLaan WAS DENTED EFFECTIVE ASSISTANCE OF

Land 14th ., Amendmants .

Tm o criminal tri=zl, counsel has a duoty o bear such skill and

wnouwledgs as will rsnder the rrial se 2 ralisble sdvarsarial tpating

racsss . STRICKUAMD V, WASHTMETON,LE66 U.5, A68,68R {1984) .8 tup-prong

test is used ito dstsrmine ineffectivensss: 1.,)caunsels p nerformancea
f211 helow an ohisctivse standard of ressonable , represantation

TNYOUYING A VIOLATION OF QUBSTANTIAL RIGHTS.STATE V. DRUMMOND ,111

fhin St.3d4 14,71k (2006),citing STRIKLAND suprs.

éﬁ smongst the violations filed sbout, +rizl counssl failed %o

zoister nUMBTOUS nhiactinns to ordinary snadmissahles svidences,

£m rmouirs the stesis to prove 211 slements bsyond & rezannshis doubt

$£n sepurs @ conviction,failing +n sdeguetsly ressarch the raoord, and




* % s nrejudiced by the
The sscond prong nust %Hmm,m*}+%a Anpellant ue : jud

nyL fanutahl rars
ineffectivensss  DRUMMOND and STRICKLUAND,supra . Undisputab v.,71 vy

s.-l
Faad

af incaro s [prsjudice indead.Essentially 2 death-
] LNnCRIT L LEa

santence .

¢ : ' 1 fails %n subjisct prosscu-
Pregjudice 18 "nresunad?  whan: eounsal Fails suh ] D

fudn

1 LR R S . CRONIC,LGA
tions case tn a mesningful adyersarial tesiing,l.5. V. C .
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v.s. 648,659 (1984);counsel fails

witness's testimony,THOMAS V. VARNER,428 F,3d 491,502 (3rd.Cir.2005);

,,,,, i s

Far mn irreconcilable conflict, PRUMUEE V. DEL PAPA,&E5 F.3d 910,922

A W

{9th . 0ir.2006);Failure to conduct investigation, ADAMS V, AERTRAMD,

tprizl missonduct HODGE V. MURLEY ,&26 F . 3d368,386 (6+h.Cir.2005).

' ) i v hia! sesumntion that 2 propsrly
hurden of proaf is high,given fhin's prasumnpl B h 1

licansed stiorney is teompetent 'Y, 8TATE V., NEWMAN , 2008001 n-5139,9727
{(6tn,.Dist.2008)., HMowsvser,"oresunpiionse® can he [rehutted] ,0h, Evid. R,

%01 .The shove bursts the bubble of nresumption,and that prasumption

pf AVERS V., WOODARD,166 0Ohio e, 2 138 (1857),

8.

‘23
’FZJ
i‘:’l

‘g/%HE VERDICTS 0OF THE JURY WERE AGATNST THE

MAMTEEST WETIGHT 0OF THE EVIDENCE WITH pUt ELEMENTS OF EACH OFFENSE

NOT BETNG PROYEN BEVORD A REASNNABLE DOUBT.0.R.C.§280 01.05(8),(E);6%th

and 14%th ., Amendnents,U.5 Lonstitution,

i s s L o s P mmpt
Thers ig an & hao Tuts T i oan r b haveg BYETY =B LNgLs sloment oy 82 oh

H y g pe-A it BT .44 5 4
pffensse prove haynono 8 88 "vd"’sﬁ!‘,"}.?’ droubt ,d“’j the Fmilurs on gveEn nre

:“‘:,; e Ly
slsment is =@ "structurzl-srror? requiving reyeresl . Ses , APPRENDT V.
-+ p 1
NEW JERSEV,530 U.5. A6, LBR-92 {(zonnY: 0.5, V. N'ERIEN,130 S.0%. 2169,
] B g fe e ] ;o nran ueded
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IN THE COURT OF APPEALS OF OHIO

SIXTH APPELLATE DISTRICT
LUCAS COUNTY
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V.
Jorge Rojas ‘ DECISION AND JUDGMENT

Appellant Decided:

' _ MAY 03 2013
& %k %k ok %k

Julia R. Bates, Lucas Cdunty Prosecuting Attorney, and
David F. Cooper, Assistant Prosecuting Attorney, for appellee.

George J. Conklin, for appellant.

* ok ok ok ok

OSOWIK, J.

{q] 1} This is an appeal from a judgment of the Lucas County Court of Common
Pleas, following a jury trial held on September 26 through September 29, 2011, in which
appellant, Jorge Rojas, was convicted of five counts of complicity to commit aggravated

robbery, each with a firearm specification, and two counts of complicity to commit
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felonious assault, each with a firearm specification. Following a sentencing hearing on
October 14, 2011, the trial court sentenced appellant to serve a total of 71 years in prison.
On appeal, appellant sets forth the following seven assignments of error:

Aséignment of Error Number One: The trial court erred in failing to
grant appellant’s motion to sever.

Assignment of Error Number Two: The trial court erred to the -
pr@judicg: of the appellant for failing to declare a mistrial upon appellant’s
request, ther‘eby denying appellan‘t due I;roéess (‘)f law under the Fifth and
Fouﬁeenth Amendments to the U.S. Constitution and sections 10 and 16 6f
the Ohio Constitution.

Assignment of Error Number Three: The trial court erred to the
prejudice of the appellant Whén it denied his right to dismiss his attorney
and providénew counsel as contrary to the Sixth Amendment of the United
States Constitution and Section 10, Article 1 of the Ohio Constitution.

Assignment of Error Nﬁmber Four: Appellant was denied effective
assistance of trial counsel.

Assignment of Error Number Five: The verdicts of the jury were
against the manifest weight of the evidence.

Assignment of Error Number Six: The cumulative effect of the

errors committed by the trial court violated the appellant’s right to a fair

trial.



Assignment of Error Number Seven: The trial court should have

merged several of the sentences as part of the same transaction or

occurance [sic].

{912} In June and July 2010, a group of eight or nine young men c'ommittéd
robberies throughout the Toledo area. The first was on June 15, 2010, at 4:45 a.m., when
six men, riding in a Blue Chevroiet‘ Impala, went into the carryout of a Marathon service
statjon on Alexis Road. Two of the intruders, armed with shotguns, thregtened‘the ‘
owner,‘ Saravana Somasundéram, i;lt(; givi\ng them money from the cash dra‘wer, as well
as beer, cigaretﬁes and other merchandise. On the way out of the stdre, one of the men

fired a shot at the store;s,security camera.

{93} Similarly, on June 27, 2010, at 6:15 a.m., the group robbed a Circle K
carryout on West Alekis Road in the same fashion. The only difference was that the
membérs of the group exchanged articles of clothing and stole a blue van which they
used to ride up to the carryout. After the robbery, they drove several blocks in the van
before switching to the Impala and driving away. No shots were fired; however the same
two men, armed with shotguns, threatened both the store clerk and a customer.

{4 4} During both of the above robberies, the men wore cut-off T-shirt sleeves on
their heads to disguise their facial features. A witness stated, and the security cameras
showed, one of the men wore a gray hoodie with red and White stripes on its sleeves.

One of the robbers left a handprint on the door of the Circle K.



{91 5} On July 7, 2010, the group robbed a KeyBank on West Central Road in
Sylvania at 11:00 a.m. At the time, three or four employees were in the bank. Upon
arriving in a stolen van, the men ran into the bank. One of them fired a shot over the
head of teller Heidi Birkenkamp. Another jumped over the counter and removed
$1,002.50 from Birkenkamp’s drawer. When assistant manager Shawn Flaherty and
another employee ran to the basement, one of the men fired the shotgun at the door as it
closed behind them.

{9 6} On‘July 1\5, ‘20.1 0; at 6:00 a.m., the group, minus W;IO of its members, robbed
a Sunoco station on Monroe Street in Toledo. Using a étolen Jeep, they drove up to the
station. One of the men pointed @ handgun at the clerk, Tim Green, and forced him to the
floor. A total of $600 was taken from the cash register, along with some merchandise. In
addition,-the men-took Green’s wallet and cellphone. After abandoning the J eép several
blocks away, the robbers got into the Impala and drove to a garége located at 857
Kingston. After searching the abandoned Jeep, police found a shirt sleeve containing
DNA consistent with two of the men.

{4 7} On March 4, 2011, the Lucas County Grand Jury indicted appellant on 11
counts and speciﬁcétions, all constituting felonies, arising from various robberies that
occurred in 2010 on June 15, June 27, July 7, and July 15. The eleven counts included
one count of aggravated burglary, six counts of aggravated robbery, one count of

attempted murder, two counts of felonious assault, and one count of breaking and



‘enteri‘ng. Also charged ivn‘ the four robberies were co-defendants Martin Cheno, Edgar
Ramirez and Javier Garcia.

{9 8} On September 23, 2011, appellant, thfough court-appointed counsel, filed a
motion to sever pursuant to Crim.R. 14, in which appellant asserted that he would not
receive a fair trial if he was not tried separately from his other co-defendants. In support,
appellant argued that unfair prejudice would result because statements made by or about
‘appellant’s co-defendants could be wrongly applied to appellant and, in addition, such
stat‘ement‘s rriay c;mtain prejudicial information ab(;ut appellant. Appella{nt ask‘ed the t1:ia1
court for a hearing on the motion to sever. |

{919} A jury trial was held on September 26 to 29, 2011. On the first day of the
trial, defense counsel renewed the motion to sever, which the trial court denied, and
memorialized in a judgment entry issued on September 29, 2011. | On that same day, the
trial court, pursuant to the state’s request, entered é nolle prosequi as Counts 1, 2, 3 and
10 of the original indictment, and the attending firearm specifications, as well as the gang
specifications attached to the remaining Counts 4, 5, 6, 7, 8, 9 and 11.!

{910} At tria), the state presented witnesses to the actual robberies as follows:
Marathon station owner Saravana Somasundaram testified that five men, two of Which

carried guns, entered the store and ordered him to open the register. After taking $800 in

"' The remaining counts were referred to as follows at trial: Former Count 4 became
Count 1, former Count 5 became Count 2, former Count 6 became Count 3, former Count
7 became Count 4, former Count 8 became Count 5, former Count 9 became Count 6,
and former Count 11 became Count 7. All counts retained the firearm specification.



cash plus beer and cigarettes, they fired one shot at the ceiling and left. They wore
masks, which covered everything except their eyes. They appeared to be white. One
gunman wore a brown jacket and the other wore a black hoodie.

{4 11} Circle K assistant manager Gloria Case testified that five men got out of a
green van and entered the store. They carried a “big like book bag.” One put a shotgun
to the back of Case’s head. Case also testified that one man wore a gray hoodie and a red
mask, one wore a “dark™ hoodie with a red mask, two wore gray hoodies, and one wore a
\h00(\iie with red and white stripes on 1t As the men left, one left t‘he iorint\of his left palm
on the glass door. Circle K cﬁstomef Tammy Davis testified that she saw five guys with
ski masks and shotguns, and gave $20 to one of the guys with a gun. Davis did not see
the men take anything from the store. She saw a dark minivan.

{9 12} KeyBank teller Heidi Birkenkamp tesﬁﬁed that five men wearing masks
exited a dark blue or green Dodge Cafavan and entered the bank. One was wearing a
Carhartt jacket and a red bandanna, and two or three had large guns. Birkenkamp stated
that the man in the Carhartt jacket ﬁréd one shot into the ceiling over her head to stop her
from setting off the silent alarm. They also fired at the bank’s back door. Birkenkamp
stated that all the men wore hoodies, masks and gloves, spoke “good English” and were
possibly of “Arabic” descent. KeyBank employees Carmen Whityam and Shawn
Flaherty both testified that they were in the bank’s copy room when they heard a gunshot.

Flaherty opened the copy room door and they saw five men wearing dark clothes and



masks. One wore a Carhartt jacket and carried a gun. Whityam and Flaherty both stated
that the man in the Carhartt jacket fired a shot at the door as Flaherty closed it.

{9 13} Sunoco cashier Timothy Green testified that five men came into the store.
Two wore Carhartt jackets, and one carried a revolver. Green said the men took $600 in
cash and merchandise from the store. He also gave them his waliet, which contained
credit cards and $200 in cash. On cross-examination, Green said one of the men may
have been “black;” however, they all wore masks that covered their faces up to the bridge _
of their noses. . |

{9 14} Thé state also presented testimony by Toledo Police Detectives Scott
 Smith, Jay Gast and Terry Cousino. Smith testified that the print on the glass door at |
Circle K, which appeared to be fresh, belonged to Raul Moya. Cousino testified that
police searched a home and garage at 847 Kingston Ave on July 21, 2010, pursuant to a
search warrant. Items foﬁnd in the garage were black “dot” gloves, red and blue
bandannas, a tan Carhartt jacket, blue and black T-shirt sleeves, a gray ECHO hoodie
with stripes on the sleeves, a light blue ECHO hoodie, and a gray T-shirt with the sleeves
cut off. Cousino stated that evidence collected at the garage was depicted in photos taken
from the different robberies. On cross-examination, Cousino testified that the clothing
and gloves could have been worn while repairing automobiles at the gérage. On redirect,
Cousino testified that the gray hoodie with red and white stripes was similar to one

shown in the video of the Circle K robbery.



{9 15} Sylvania Township officer Jim Rettig testified that he found gloves and a
dark hoodie in the KeyBank parking lot after the robbery. He also found a KeyBank
business card, a dark cloth and a book bag in the Dodge Caravan, which was parked two
to three blocks away from KeyBank. On cross-examination, Rettig testified that the blue
T-shirt sleeve had a mix of DNA from Victor Cheno, appellant’s co-defendant, Ramirez,
and an unknown individual.

{9 16} Raul Moya testified at trial that he was part of the group that robbed the
Marathon station, the Circle K, KeyBank and the Sunoco station. Moya stated that at the -
time of trial, he was 17 years old. Moya further stated that he was identiﬁed by the palm |
print he made on the glass door of the Circle K, and he was initially chargéd along with
appellant, Ramirez and several other men; however, he was granted immunity in
exchange for his testimony .at trial.

{4 17} Moya testified that all the robberies were planned in the garage of |
appellant’s home, at 847 Kingston. Moya said that appellant and Ramirez were armed,
and that all the men were disguised With hoodies, long sleeves, sweats, and face masks
made from T-shirt sleeves. Moya also stated they all wore latex gloves with dots that
were also used by appellant to fix cars at his garage. Moya said they went to the
robberies in appellant’s navy blue Impala, and that a driver would stay in the Impala
while the rest of the men robbed the stores and the bank. Moya testified that appellant
shot at the security camera in the Marathon store. It was appellant’s job to hold a shotgun

while the others took money and placed other items in a bag. Moya further stated that,



after each robbery, the group went back to 847 Kingston to divide up the money and the
stolen merchandise.
{4 18} Moya stated that the men “switched up” their clothes between the various
robberies.. He described each of the four robberies and the differences between them in
detail. He said that appellant pointed a shotgun at the Circle K clerk and told her to open
the cash register. He said that sometimes the group would get into a stolen vehicle and-
drive several blocks to meet Garcla in the Impala before going back to 847 Kingston.
‘Moya identified appellant as the person who shot at the celhng and the back door during
the KeyBank robbery. He also said that appellant had a handgun during the Sunoco
robbery, but did not fire the weapon. Moya identified items used during the robberies,
i.e., masks, jackets, and va;ious bags, from photographs of evidence recovered from the
crime scenes aﬁd the garage at 847 Kingston. Moya stated that he left a palm print én the
| door of the Circle K because he only had one glove that day. |
{9/ 19} On cross-examination, Ramirez’s defense attorney began to question Moya
concerning the robbery of an ATM machine on July 18, 2010. At that point, the
prosecutor objected, on the basis that the ATM robbery, and the attempted shooting of a
Toledo police officer during that xobi)ery, was unrelated to the charges pending against
appellant and Ramirez. Ramirez’s counsel replied that he intended to question Moya’s
credibility because Moya testified under oath that he was with Ramirez on that day when,

in fact, there is evidence that Ramirez was in jail at that time. Appellant’s counsel then



stated that she would not object to questioning Moya’s credibility in general. The court
then overruled the prosecutor’s objection, and questioning continued.

{9 20} Ramirez’s counsel read into the record a portion of Moya’s testimony
, concemiing events surrounding the ATM robbery, to refresh his memory. In that
testimony, Moya stated under oath that he was with Ramirez on July 18, 2010. Moya
further stated that he, Ramirez, appellant, and several others were “hanging out” at 847
Kingston, smoking marijuana and drinking bee‘r.- Moya also recalled being interviewed
by Gast for thre‘e t0 ﬁvé hours on January 6, 2011, duriné which Moya repeatedly lied to .
protect Martin Cheno, another member of the grdup who was the father of Moya’s
sister’s baby. Moya also stated that He lied during a second inteﬁiew for that same
reason. However, Moya said that he changed his mind later and began telling the truth to
in&estigato:s, to keep them from involving his younger brother in the irivestigation.

{4 21} On cross-examination By appellant’s couﬁsel, Moya testified that he was
arrested on July 19, 2010, and that appellant was with him at that time. Moya stated that
he was charged with attempted murder, felonious assault and aggravated robbery in
relation to the ATM robbery, and that he was offered a shorter sentence in return for his
testimony concerning the other four robberies. |

{4/ 22} Moya also testified that the charges were made because he shot at a cop
during the ATM robbery. At that point, appellant’s counsel objected; however, the trial
court found that the door was open for that line of questioning and overruled the

objection. Thereafter, Moya recounted the ATM robbery in detail, and named appellant
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as a participant in that robbery. Appellant’s counsel did not object to the detailed account
of the robbery; however, the trial court interrupted the testimony twice to question its
relevance, and noted that no objections were made to this line of questioning. The trial
court also gave the jury an instruction limiting the application of Moya’s testimony as to
the ATM robbery as follows:
As to other acfs, that evidence is received for only a limited purpose,

it is not received and you may not consi\der it to prove the character of the

individual defendants in order to sho‘w that they acted in cénforn;ity‘ or ir;

accordance with the charactér relative to the allegations contained in the

seven counts of the indictment for which each stands. You can only use it

for purposes of testing the credibility of this witness [Moya] and for no

other purpose. | |

{9 23} After the trial court’s limiting instruction, Moya testified as more details
regarding another co-defendant, Martin Cheno, with whom Moya’s sister had a baby.
The trial court again questioned the relevance of the questioning, and asked the jury to
disregard it. Thereafter, the prosecutor questioned Moya about the planning of the ATM
robbery. The trial court again interrupted and questioned the relevance, noting that no
objection was made to the question. Appellant’s counsel responded: “I’ll object, judge,
if you want me to.” Moya then testified that, even though he lied before about details of
the four robberies, he eventually decided “it was best at the end to come forward” and tell

the truth.
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{9] 24} After Moya’s testimony, appellant’s counsel moved for a mistrial. In
support of her motion, counsel referred to her motion to sever, in which she mentioned
the potential for evidence to be elicited in Ramirez’s defense that would be harmful to
appellant. Defense counsel stated that she would not have moved for a mistrial but for
Moya’s testimony. After reviewing appellant’s motion to sever, the trial court noted that
no objections were made to Moya’s testimony and, in fact, the court stopped the
questioning on its own initiative and gave a limiting instruction because it was not
relevant to the charges against éppellant‘ and Ramirez. Thefeafter, the motion for a
mistrial was denied.

{ﬁ[ 25} When the trial resumed, téstimony as to DNA analysis was presented by
Ohio Bureau of Criminal Identification and Investigation (“BCI”) employee Cassandra
Agosti, who testified that she tested a black shirt sleeve, a Black hoodie, and a Carhartt
jacket taken in connection with the Sunoco robbery and compared them to “standards”
given by Ramirez and appellant. Agosti stated that appellant’s DNA was not on any of
those items. She also testified that a blue and black cloth taken in connection with the
Marathon robbery contained a mixture of DNA; however, appellant was the major
contributor.

{9 26} Toledo Police Detective William Jay Gast testified that he investigated all
four robberies, as well as the ATM robbery attempt on July 19, 2010, and he was able to
tie all the robberies together using cell phone records, analysis of the video evidence, and

items seized during the search of 847 Kingston, along with DNA evidence that was
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submitted later. Gast stated that the “MOs” employed in all the robberies “sure seemed
to match.” Gast also stated that Moya provided much information, and that police went
to “great lengths” to “try to substantiate his information that -[Moya] provided in his
statements.” Gast acknowledged that Moya initially lied to police to protect another co-
defendant to whom Moya had family ties; however, enough evidence was obtained to
substantiate Moya’s claims.

{9 27} Testimony regarding the collection and analysis of video evidence was |
presented by Sylva‘nia Township. Detective Wiiliém .Hl‘mt and Toledo Police Officers
John Mattifnore, Mark J ohpson and Randall Navarro. After they were authentic.ated,
videos of all four robl?eries were played for the jury.

{928} As part of Ramirez’s defense, Lucas County Sheriff’s Department
Lieutenant James Williams then festiﬁed that Ramirez was arrested on an outstanding
traffic warrant on july 18, 2010, and was booked into the Lucas County jail at 12:25 pm
on that date. Williams stated that Ramirez remained in police custody until he was
released at 7:55 p.m. on July 19, 2010. Julie Heinig, laboratory director for the DNA
Diagnostic Center in Cincinnati, testified that items she tested for DNA contained a
mixture of various contributors and that, although Ramirez could be excluded some of the
items, neither he nor appellant could be excluded from all of them.
| {4] 29} Appellant and Ramirez .chose not to testify on their own behalf, Appellant
did not call any witnesses to testify in his defense, and appellant’s defense counsel did

not renew the motion for an acquittal or the motion to sever. After closing arguments, the
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trial court instructed the jury as to the elements of the crimes charged and the applicable
law. After a period of deliberation, the jury found appellant guilty of five counts of
complicity to commit aggravated robbery (Counts 1, 2, 3, 4, and 7), with a firearm
specification for each count, and two counts of complicity to commit felonious assault .
(Counts 5 and 6),” with firearm specifications for each count.

{9 30} A sentencing hearing was held on October 14, 2011, after which the trial
court sentenced appellant to serve 4 years in prison for each of the 5 aggravated robbery
convict‘ions, and 9 years for each of the twc‘> felonious assault convictions, pl‘us an -

| additional maﬁdatory 3 year sentence for each of 4 firearm speciﬁcaﬁons.3 The sentences
‘were ordered to be served consecutively, for a total prison sentence of 71 years. A timely
notice of appeal was filed in this court on November 28, 2011.

% {431} In hl@asmgnment of er@appellant asserts that he did not receive a
fair trial because the trial court did not grant his motion to sever. In support appellant
argues that Moya’s testimony regarding appellant’s involvement in the ATM robbery is
an example of the prejudice that arose because the trial court refused to grant his motion
to sever. We disagree, for the following reasons.

{9 32} Crim.R. 8(B), which governs joinder of defendants, provides, in relevant

part, that:

? As to Count 6, the jury found appellant not guilty of complicity to commit attempted
murder, but guilty of the lesser included offence of felonious assault.

3 The firearm specifications for Counts 5 and 6 were merged.
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Two or more defendants may be charged in the same indictment,
information or complaint if they are alleged to have participated in the same
act or transaction or the in the same series of acts or transactions
~ constituting an offense or offenses, or in the same course of criminal

conduct. * * *

{€ 33} Crim.R. 14, which governs relief from joinder, provides that a separate trial
may be held upon motion, “if it appears that a defendant or the state is prejudiced by a
joinder of offenées or ;)f &efer;dants in ‘an indictment, inforrnati(;n, or complaint, or by}
such joinder for trial together of indiétments, informatiéns or complaints kok k>

{4 34} It is well-settled in tha“c joinder is favored and is to be “liberally
- permitted.”” State v. Scott, 6th Dist. No. §-02-026, 2003-Ohio-2797, 9 13, quoting State
V. Schaiﬁ, 65 Ohio St.3d 51, 58, 600 N.E.2d 661 (1992). If a motion to sever 1s made at
the outset of a trial, it must be renewed at the close of the state’é case or at the conclusiirl/
of all of the evidence so that a Crim.R.14 analysis may be conducted in light of all the
evidence presented at trial. State v. Hoﬂman, oth Dist. No. 26084, 2013-Ohio-1021, ¥ 8.
The consequence of failure to renew fhe motion to sever is loss of the issue on appeal. Id.

{9 35} It is undisputed that, in this case, appellant and Ramirez participated in the
same or similar acts that constituted the charged offenses, and that were part of the same
course of criminal conduct. The only references to appellant’s motion to sever occur
when the motion is discussed and denied at the outset of the trial and again after Moya’s

testimony, while appellant’s counsel is arguing in favor of a mistrial. The record does
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not show that appellant’s counsel renewed the motion to sever at the conclusion of all the
evidence. In addition; the record shows that the trial court, on its own initiative,
questioned the relevance of Moya’s testimony regarding the details of the ATM robbery
r\/and instructed the jugyl,\,‘tmzﬂ?\;as to be considered only as to.the issue of Moya’s
credibility. Under these circumstances, we cannot say that the trial court either abused its
discretion by allowing Moya to testify, or prejudiced appellant, and therefore committed
plain error, by not ordering appellant to be trie‘d‘sepai\'ately. Appellant’s first assignment
of error i‘s n;)t we;ll-taken.‘ | |
, {4 36} In his Eeiond assignment of -er@appellant asserts that the trial court erred
%en it denied his motion for a mistrial. In support, appellant argues that the attempt to -
elicit testimony from Moya concerning the attempted murder of a police officer during
the ATM robbery prejudiced appellant so thata fair trial was impbssible.

{9137} Oh appeal, the trial court’s decisionAto grant or deny a motion for a mistrial
will not be overturned absent an abuse of discretion. State v. Goerndt, 8th Dist. No.
88892, 2007-Ohio-4067, § 20. An abuse of discretion connotes more than a mere error of
law or judgment, instead requiring a finding that the trial court’s decision was
unreasonable, arbitrary, or unconscionable. Blakemore v. Blakemore, 5 Ohio St.3d 217,
219, 450 N.E.2d 276 (1983). Generai_ly, the granting of a mistrial is proper only in cases
where a fair trial has become impossible. Goerndt, 2007-Ohio-4067, §21. “[T]he

essential inquiry on a motion for mistrial is whether the substantial rights of the accused

are adversely or materially affected.” Id.
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{4 38} As set forth above, the trial court issued a limiting instruction to the jury as
to the use of Moya’s testimony. In such cases, the jury is presumed to have understood
and correctly followed the trial court’s instruction. Id. at § 24.

{9 39} On consideration, we find that the trial court did not abuse its discretion
whén it denied appellant’s motion for a mistrial. Appellant’s second assignment of error
is not well-taken.

{9] 40} In his @1 asmgnment of e@appellant asserts that the trial court erred
when it did not dismiss his appointed attorney and provide him w1th new counsel on the
first day of trial. In support, appellant argued t_hat his relationship with appointed counsel
was broken down to the point that it jeopardized his right to effective assistance of
counsel.

{9] 41} It is well-settled that the right to compétent appointed counsel does not
“require that a criminal defendant devélop and share a ‘meaningful relationship’ with his
attorney.” State v. Swogger, 5th Dist. No. 2011-CA-007, 2011-Ohio-5607, § 12, citing
Morris v. Slappy, 461 U.S. 1, 13, 103 S.Ct. 1610, 75 L.Ed.2d 610 (1983). In that regard,
a showing of hostility, tension, or even personal conflict between an attorney and his
client are not sufficient to justify a change in appointed counsel, unless there is a showing
that such conflict interferes with the preparation or presentation of a competent defense.
Id. at § 14. A mere disagreement between attorney and client as to trial tactics is not
sufficient to justify a change in appointed counsel. Id., citing State v. Glasure, 132 Ohio

St.3d 227, 239, 724 N.E.2d 1165 (1999).
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{q] 42} The record shoWs that, prior to trial, appellant asked the trial court to
replace his appointed counsel becausé she “no longer has my best interest in mind.”

- Specifically, appellant stated that he was not ready to go to trial because counsel did not
give him all of the discovery in the case, and she did not sufficiently confer with him
regarding his defense. Counsel responded that she visited appellant in prison at least 12
times, and that she gave him the discovery that was in her possession prior to trial. At the
conclusion of the excl‘lange,\the trial court denied appellant’s request for new appointed
counsel.

{9 43} On'consideration, we find that the record does not demonstrate a conflict
between appellant and his appointed counsel that is sufficient to interfere with the
preparation of a competent defense, or that would otherwise prejudice appellant and keep
him from having a fair trial. Accordingiy, the trial c.ourt did not abuse its discretion by
denying appellant’s requést for new counsel. Appellant’s third assignment of error is not
well-taken.

{944} In his@h assignment of e@ppe]lant argues that he was denied the

. efféctive assistance of trial counsel. In support, appellant argues that trial counsel made

numerous errors during the trial, such as failure to object to testimony and to challenge

inadmissible evidence, and failure to otherwise adequately protect his right to a fair trial.

Specifically, appellant claims that counsel did not adequately pursue the motion to sever,

did not maintain communication with appellant prior to trial, failed to consult with

appellant prior to trial regarding the plea offer, did not object to the prosecutor’s
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improper statements during voir dire, did not object to Moya’s testimony, failed to renew

the Crim.R. 29 motion at the conclusion of trial, and generally conducted an inadequate

defense.

{9 45} In State v. Roberts, 6th Dist. No. L-11-1159, 2013-Ohio-1089, 9 23, this

court stated:

[t]o prevail on a claim of ineffective assistance of counsel, appellant must
show that counsel’s conduct so undermined the proper functioning of the
adver‘sarial process that the trial c‘ouft Qaﬂndt be relied upon as having
produced a just result. The standard requires appellant to satisfy a two-

- pronged test. First, appellant must show that the counsel’s representation
fell below an objective standard of reasonableness. Second, appellant must
show a reésonable pfobability th;tt, but for counsel’s perceived error, the
resulfs of the proceedings would have been different. Strickland v.
Washington, 466 U.S. 668, 104, S.Ct. 2052 (1984). See, also, State v.
Plassman, 6th Dist. No. F-07-036, 2008-Oho-3842. This burden of proof is

high given Ohio’s presumption that a properly licensed attorney is

\/ v competent'f State v. Newman, 6th Dist. No. OT-07-051, 2008-Ohio-5139,

q27.

{q] 46} Based on our determinations as to appellant’s first and third assignments of

error, we find no evidence to support appellant’s claim that counsel’s performance was

inadequate as to the motion to sever or communication with appellant before trial. Asto

19.



appellant’s claim regarding counsel’s failure to challenge the prosecutor during voir dire,
appellant does not claim that counsel’s failure to object was anything other than trial
strategy. See State v. Perez, 124 OhiOFSt.3d 122, 2009-Ohio-6179, 920 N.E.2d 104,
12006, citing Miller v. Francis, 269 F.3d 609, 615 (6th Cir.2001). (In the context of a
claim of ineffective assistance of counsel, “[c]ounsel’s actions during voir dire are
presumed to be matters of trial strategy.”)

{947} Asto appellant’s claim that counsel failed to adequately consult with him
regardlng the plea offer the record shows that the state offered to dlSl’mSS all but one
charge against appellant in exchange for a guilty plea. When appellant’s attorney
indicated she had not adequately discussed the latest version of the state’s offer with
appellant, the trial court gave counsel and appellant time to consult. Thereafter, the court
inquired of appellant as to whether he wanted to accept the plea. Part of that diseuseion
was an explanation that, if convicted on all counts, appellant could be 101 years old when
he was released from prison. Aﬁer that discussion, appellant stated: “[I want to] go
forward with trial. But I would like to address the court that I would like to go to trial on
all counts for interest in justice.” Under such circumstances, we cannot say that counsel’s
performance was prejudicial or ineffective in regard to the plea offer.

{9] 48} As to counsel’s failure to renew the Crim.R. 29 motion at the end of the
trial, we note that:

[t]he standard of review for a Crim.R. 29(A) motion is generally the same

as a challenge to the sufficiency of the evidence. State v. Hollis, 4th Dist.
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No. 09CA9, 2010-Ohio-3945, 2010 WL 3294327, § 19. See State v.

Hairston, 4th Dist. No. 06CA3081, 2007-Ohio-3880, 2007 WL 2181535, at

q 16; State v. Brooker, 170 Ohio App.3d 570, 2007-Ohio-588, 868 N.E.2d

683, at § 8. Appellate courts must determine whether the evidence adduced

at trial, if believed, supports a finding of guilt beyond a reasonable doubt.

See State v. T hozﬁpkins, 78 Ohio St.3d 380, 386, 678 N.E.2d 541 (1997);

State v. Jenks, 61 Ohio St.3d 259, 574 N.E.Zd 492 (1991\).. State v. Grube,

4ih Dist. No, 12CA7, 2013-Ohio-692,1 67.

{9] 49} For the reasons set forth in our determination of appellant’s fifth
assignment of error, the failure to renew the Crim.R. 29 motion .was not erroneous.
Appellant’s argument that counsel was ineffective on that basis is without merit.

{9/ 50} As to appellant’s argument that counsel generally put on an madequate
defense, appellant has demonstrated nothing to rebut the presumption that trial counsel’s
performance was adequate, or that her failure to “jump through all the hoops,” as defined
by appellant, would have produced another result.

{4 51} For the foregoing reasons, appellant’s fourth assignment of error is not
well-taken.

{52} In his@l assignment of e@ppellant asserts that the jury’s verdict was
against the manifest weight of the evidence and was not support by sufficient evidence.
In support, appellant argues that no eyewitness except Moya placed appellant at the scene

of any of the four robberies, and no eyewitnesses testified that it was appellant that either
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carried or shot'a gun during any of the robberies. Appellant also argues that no evidence
was presented to show that the robbers intended harm to their victims.

{9 53} The term “sﬁfﬁciency” of the evidence presents a question of law as to
whether the evidence is legally adequate to support a jury verdict as to all elements of the
- crime. State v. Thompkins, 78 Ohio St.3d 380, 386, 678 N.E.2d 541 (1997). The relevant
inquiry in such cases is “whether, after viewing the evidence in a light most favorable to
the prosecution, any rational trier of fact could have found the essential elements of the
c;rin‘qe ‘pr‘oven beyond a reasonable doubt.’; State v. Jenks, 61 Ohio St.éd 259, \574 N.E.2d
492 (1991), paragraph two of the Syﬂabus.

{9 54} “In contrast, a manifest weight chéllenge questions whether the state has
met its burden of persuasion.” State v. Davis, 6th Dist. No. WD-10-077, 2012-Ohio-
1394, 9 17, citing Thompkins, supra, at387. In making fhis determination, the court of
appeals sits as a “thirteenth juror” and, after “reviewing the entire record, weighs the
evidence and all reasonable inferences, considers the credibility of witnesses and
determines whether in resolving conﬂicts in the evidence, the jury clearly lost its way and
created such a manifest miscarriage of justice that the con\/-iction must be reversed and a
new trial ordered.” Thompkins, supra, at 386.

{91 55} After reviewing the trial court’s record, we find sufficient evidence was
presented to demonstrate that deadly weapons were used in the Marathon, Circle K,
KeyBank and Sunoco robberies. As to Moya being the only witness to identify appellant

as one of the robbers, Ohio courts have repeatedly recognized that the jury is in the best
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position to judge the credibility of witnesses because it “is best able to view witnesses
and observe their demeanor, gestures and voice inflections, and use these observations in
weighing the credibility of the proffered testimony.” State v. Cook, 9th Dist. No. 21185,
2003-0Ohio-727, § 30, quoting Giurbino v. Giurbino, 89 Ohio App.3d 646, 659, 626
N.E.2d 1017 (8th Dist.1993).

{9 56} On consideration, we find that the record contains sﬁfﬁcient evidence to
support appellant’s g:onv-iqtions for complicity to commit aggi‘avated robbery and
complicity to commit felonio{ls assault. In addition we ﬁ;ld,‘aﬂer‘ reviewing the entire .
record and weighing the evidence and all reasonable inferences, that the jury did not lose
its wéy in reaching its verdicts. Appéllant’s fifth assignment of error'is not well-taken.

{57} In hi@ assignment of etror, appellant asserts that the cumulative

%&ts of all the errors in the trial court deprived him of t‘he right to a fair trial. The

Supreme Court of Ohio has held that _“‘a conviction will be reversed where the cumulative
effect of the errors deprives a defendant of the constitutional right to a fair trial.” State v.
Hopkins, 6th Dist. No. E-10-027, 2011-Ohio-5908, § 60, citing State v. DeMarco, 31
Ohio St.3d 191, 196-97 (1987). Our review in of the record in this case shows that
appellant has failed to establish any prejudice, either singularly or cumulatively.
Appellant’s sixth assignment of error is not well-taken.

)/% {958} In his%;,,venth assignme;nt of err@ppellant asserts that his two aggravated
obbery convictions that resulted from the Circle K robbery (Counts 2 and 3), and the two

nine-year sentences that resulted, should have been merged into one sentence because
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they arose from the same transaction and were therefore allied offenses of similar import.
In support, appellant points out that the trial court merged the two firearm specifications
for those counts. ;;‘A]\:)pellant is mistaken, for the following reasons. |
{59} R.C. 2k9‘4ﬁf72_5(A), Ohio’s multiple-count statute, provides that, “[w]here
the same conduct by defendant can be construed to constitute two or more allied offenses
of similar import, the indictment or information may contain counts for all such offenses,
but the defegdant may be convicted of only one.” As set forth above, there were two
victims of the Circle K robbery—the store cierk, Gléria Case, and her customer, fl;arrir‘ny

Davis. Although appellant s offenses arose from a single course of conduct, i.e., the

e
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Clrcle K robbery, each offense involved a separate victim, Case and Davis. Therefore,
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they were not allied offenses of similar 1mport and the trial court did not err by imposing
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2012-Ohio-6016, 9 36. The merger of the two firearm specifications pursuant to R.C.

2929.14(B)(1)(b) has no effect on whether or not the underlying offenses are allied
offenses of similar import. See State v. Marshall, 8th Dist. No. 87334, 2006-Ohi0-6271,
9 36 (“Although the crimes may be part of the same transaction and therefore the firearms

specifications merge, it does not meant that the base charges are allied offenses of similar

J

import.”); and State v. Jones, 6th Dist. No. L-07-1292, 2009-Ohio-6973, § 9, citing State

v. Gregory, 90 Ohio App.3d 124, 129, 628 N.E.2d 86 (1993). (“[W]here a defendant
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separate animus exists for each offense.”)
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{41 60} For the foregoing reasons, appéllant’s seventh assignment of error is not
well-taken. However, the state has brought to our attention the fact that the trial court
erroneoﬁsly sentenced appellant to serve a nine-year prison term for Count 6, complicity
to commit felonious assault, a second degree felony when, pursuant to R.C.
2929.14(A)(2), the maximum sentence for a second degree felony is eight years.

{€ 61} The judgment of the Lucas County Court of Common Pleas is hereby
~afﬁrmed in part and reversed in part. Appellant’s sentence as to Count 6 is hereby
Vac‘ated, and the case is therefofe femaflded to the trial court for resenten‘cing as to

Count 6 only. All pending motions in this appeal are hereby rendere_d moot. Appellant is
. ’,__u———--’“‘"‘"” - e _

ordered to pay the costs of this appeal pursuant to App.R. 24.

Judgment affirmed in part
and reversed in part.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See
also 6th Dist.Loc.App.R. 4.

25.



Arlene Singer, P.J.

State v. Rojas
C.A.No. L-11-1276

Thomas J. Osowik, J.

Stephen-A: Yarbrough, J.
CONCUR.

This decision is subject to further editing by the Supreme Court of

Ohio's Reporter of Decisions. Parties interes

version are advised to visit the Ohio

ted in viewing the final reported

Supreme Court's web site at:
http://Wwww .sconet.state.oh.us/rod/newpdf/‘?source=6.

26.
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IN THE COURT OF APPEALS OF CHIO

SIXTH APPELLATE DISTRICT
LUCAS COUNTY
State of Oﬁio‘ | | douﬁ of Appcais No. L-11-127 6
Appeliee o Trial Court No. CR0201 101378
. .
Jorge Rojas - - DECISION AND JUDGMENT
 Appellant Decided: -~ WMAR 01 203

¥ Rk E X

This matter is before the court on a “Motion to Comapel Production and Delivery
of Entire Trial Discovery Record to Appellaht pro se”_fﬂed cﬂ December 19,\20 12, by
appellant, Jorge Rojas. In h;sim,o,tion, appellant asks this court to provide him with
copies of “affidavits, sg:gxch‘warmnts, criminal records of co-defendants, photographs to
[sic] counts 4 and 11, bill of particulars, D.N.A. reports, privileged communication

materials, and the criminal complaint™ in criminal case no. CR11-1378. Attached to



N 87

“_03/811'2813 14:18 4192134844 ' COURT OF AP LA R

appellant’s motion are copies of correspondence in which appellant asked his court-
appointed defense attorney for copies of the same documents he now seeks to obtain |
directly from this court.

The Ohio Supreme Court has held that a defendant who is represented by
appointed counsel is prohibited from filing documents pro se. State V. Keenan, 81 Ohio
St.3d 133, 138, 689 N.E.2d 929 (1998). Accordingly, regardless of the purpose for which
" appellant seeks the documents in question, he may not ask for them directly from this
‘court'. |

Appellant’s motion is not well-taken and is denied. It is 50 ordered.

Alene Singer, P.J. %Zym dy/

JUDGE <
Thomas J. Osowik, J.
oy 7 ok
Stephen A. Yarbrough, J. JUf)GE .
CONCUR. e i‘\
. . ' { A Ih 7/'
(/ JUDGE’

Sl S T
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT

LUCAS COUNTY
~ State of Ohio Court of Appeals No. L-11-1276
Appellee | Trial Court No. CR0201101378
V.
Jorge Rojas DECISION AND JUDGMENT
Appellant Decided: NOV 07 2012
Kok ok K K

Appellant, Jorge Rojas, has filed a pro se “Motion for Oral Argument with
Information to the Court.” Rojas-is represented by counsel and-cannot file documents pro
se. See State v. Keenan 81 Ohio St.3d 133, 138, 689 N.E.2d 989, (1998), where the court
states:

“A defendant has no right to a ‘hybrid’ form of representation wherein he is

represented by counsel, but also acts simultaneously as his own counsel. McKaskle, 465

EALED) F-JOURNALIZED

L. | NOV -8 2012



U.S. at 183,104 . Ct. at 953, 79 L. Ed. 2d at 136; State v. Thompson (1987), 33 Ohio St.

3d 1, 6, 514 N.E.2d 407, 414.”

Accordingly, the motion for oral argument is denied.

iorar \orger, BT
. o

Arlene Singer, P.J. /
. JUDGE U/

— b\/—"":"l
EXED)
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o FILED
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COMMON PLE A
PLEAS
BERNIE QUL TER

IN THE COURT OF APPEALS OF OHIO

SIXTH APPELLATE DISTRICT
LUCAS COUNTY

State of Ohio Court of Appeals No. 1-1 1-1276

Appellee Trial Court No. CR0201101378
v.
Jorge Rojas DECISION AND JUDGMENT

Appellant Decided: 0CT1 8 2012

% ok %k %k ok

This matter is before the court on 2 “Motion for Leave to Intervene with
Additional Errors” filed by appellant, Jorge Rojas, on Séptembcr 14, 2012. In support of
his motion, appellant states that numerous errors occurred during his trial which either
were omitted or not adequately addressed in the appcllate brief filed by his appointed
counsel in this appeal. Consequently, appellant asks for leave to “mtcrvene’ and file his
own supplemental appellate bnef. |

|

]

A KIET
ST E-JOURNALIZED

0CT 18 2012
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The Ohio Supreme Court has held that “[a] defendant has no right to a ‘hybrid’
form of representation wherein he is represented by counse), but also acts simultaneously
as his own counsel.” State v. Keenan, 81 Ohio St.3d 133, 138, 689 N.E.2d 929 (1998),
citing McKaskle v. Wiggins, 465 U.S. 168, 183, 104 8.Ct. 944, 79 L.Ed.2d 122 (1984).
See also State v, Thompsan, 33 Ohio St.3d 1, 6,514 N.E.2d 407, 414 (1987). (“Neither
the United States Constitution, the Ohio Constitution nor case law mandates * * * hybrid
representati on.”) Ohio appellate courts, citing McKaskle, and Thompson, have held that
an appellate court is not required to consider a request to allow an appellant who is
represented by counsel to also raise issues on appeal pro se. Toledov. Dandridge, 6th
Dist. No. 1.-10-1333, 201 1-Ohio-3712, 1 18, and State v. Westley, 8th Dist. No. 97650,
2012-Ohio-3571, 7 14. In addition, the Appellate Rules do not provide fot such a
reques.t,

On consideration, this court finds that appellant’s request to file a supplemental

appellate brief, pro se, in addition to the one filed by his appointed counsel, is not well-

taken. Motion denied.

Arlene Singer, P.J. ‘_Q,Z""' \ﬁ/ﬂ)

TUDGE

Thomas J. Osowik. J. ”‘/
‘.4'

Stephen A. Yarbrough, J. ,GE

CONCUR.
, J)W
ﬂU‘DGF ¥
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