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1 a^ 5L E OF C x..Y MSE'f4^^ ^S

EXPCANAT^.T.i'?ll OF 11.0HY THIS CASE IS OF P{1R1::Tr- ?',MTEFRIFEST AND ENV°CIL^ES A

SU^STANTIAL CON^."^TTi UT^OM4L QUc STTON

STATEMENT OF THE 'AS° A"D FACTS

ARGUMENT IM SUPPORT O!' P^'°^.,'7P^^ITTIONS OF LAW:

Pna-r-me.tit^n Ma. '3 . sTRIAL COURT ERRED IN rAILTMG TO P-PAMT

1-2

.:) -"

^^^ELLA^^^S MOTION, 3^ SEtrER g0h,ffiCrim.R„14x^th and 141-11^^iendments11„S w

Cr^^stitution

2.;TPT^.L COUPT ABUSED I3`"=+ ^^^^^E*T:t'O^1,1 1^11

FAILIN G TO DE'LA'?E A MIS''RIAt,:,L{?OILATT^!' DUE Pi?.O"E ;^ ^^^T-) Tp,E „'!(-,HT TO

A FATR "q"RIAt @5th,6th,snd

con=tit-ut^:,,nn 5§110 an€l 16^

Prapo*^l^^..on ^^o„ 3„ . TRIA^^ COURT ERRED t?F E^^TT DTT^?PPEL^ ^^^^'4'

THE RTGGHT Ttl., AID _.N P'Ir-_^-z DEFENSE AND DISMISS TRIAL COUNSEL AmD

P`?Ot.fT^.^.E "Eb3 coums C. t^' ;,

C¢.^s tl t,^t 41 on, Arl'lll„cle 1°g^l -n

^ ^.̂° 0 D^ ^ s P ^^^ .„ol r,.^^ ,^ ^ . ; APP^'^..^'̂A1^^T !^?AS DENIED FF`^`^`^`"^'^':^^E ASSISTANCE OF,

C,

TPTAL r-n^.^^^SEt^ (-th. m-nd 7

prr^^^^ttitnn Mr? . S. THE VE-°.DICi'^ OF THE ?a9RY W._Rr- AGAIMSi THE

MANIFEST W"'TS"T OF THE EV3`^ENCE !±dITH ALI: ELEMENT^ OF EACH t.3FFE',".',-
,
„',.rE

NOa B^ING PROVEN BEYOND A PFASONAS^E

,4
9

^,, "^.̂^ °^ '^'L^T^'D.tiL±> 6 n :^'H ^' C ^.1E^V?i,i%. €^ T ^"I^Y ^;^ ;""E ^'T ^ r Tr'^'^` ^''" .,̂ ^"q^, ^^ ^ ^

DUE PROrE^c R^G"'' TO A FAIR TRTAi: a.14r:?i, ^^^ 6+11,Amendmen rs,t.l n S^

^ 1 n -n

..^



^^^^^sition Mo, 7 v. : °;`^E T^" T"L COURT ERRED IN FA.%LIMG TO ^^ERGE

AL'LT^^ OFFENSES OF S:iMT^AR T^^1^0RTsVT0LATTMS THE ^OUBIL^ JEOPARDY

Pr;^^^^^ tt.^n No. S. ; i RIAL: COURT COMMITTED ..^^REJL^DTCIAL E¢ R.OR. 3E1Y

ADMITTING pEROUPED "19`EST?^^OIN1^ I'M CRI4^EM ^ALS7 BY CO-DEFEMnAMT^ Amr,)

FA^.SE EVIDEMC^S W°!')ER

^nd, 616, , .'^HICH COME'i'T7UTED A Y'?AUD UPON ["OURT TO 09TAT.M A

ProPositi.on No> gb:TRIA4'^ COLIPT CnMMI1'TE?^ PREJUDI^^AL ERROR BY

ADMITTING 1PREtElJAHT EVIDENCE VIOLATING Oh.Evid.R®401 ,402,^^^ 404(9)a

P^^Pasi°^^ on NO. 10, 'T1WSE SIXTH DIS'i'RTCT COURT OF A^PEALq- V?'OLA't'^D

THC. SIXTH AND ^OUR7EEMTH A':"IE^;T)ME^'i°S, lJ>S4 CO^JST^'TU°f'i^^^ , 9Y FAI1:.T^^G TO

ALLt6^^^ A PRO SE "MOTION TO T^-ITER4!!^^!E'l°^Intm-rventiw^^ of F;ight)aO'h,.Grim.

Propr^siti^n Ond 11 r -Ai^PEELt.:ABkST WAS DE^,=D T:F;= EcTTVE A^^S-3W5-TAMCE OF

APPELLATE COUH^FEL,6th.and

14
CO^^CLLNSION

P^^OF OF SERt:P ICE

APPEMO?°X:

a•r the 4.:u="-S County C^^^rt Of Ape^^als Of MSY 03,201 ^

Gpinion cf denial -i-F p_̂ :.^a se ,o.Mation 41:°ri Compal ProdgzctilLon a;ir-I

t?eliveru of Entir°; Trial Disrov ery Reco-^, d'.' , ^f March r-31 , 201 ; .>

op.`r.n`on of G¢s^y ^w^ '1j'?o'^'•.^.on "' ^:^` ®ral^'3^.^^ of T^^` y ,

0i q 20"€ 2>

Omi ^a^..?^e^ of ^^t^?'a^.:r^^^' l of pro se "Motion To ^.nte^:°St^?^4eli a o.` o^'^."
.'{ .'',^+ . a..^.012,

- 3. 3.



EXPI'ANIAT`^ONI n-r WHY THIS CASE ^^ OF PURE€:^C PITE^^ ST AND

TML{Di...VES A SU^STAN!TTAt ^ONSTTTPiT-HINALQi.M^^15-TTLIN

Thi^ ^at,^^^ presents sm^.^eral subst^-ntial ^ ^^st^ ^^^ tionel qu^ety ar!';':';,

of e4f#?f'? :as"i ructur^^ ar..ors°' r^ei•'tea;°-
,,

upan the t1t°ry funf^ ameTFta1 r igE4t to haVe e4dere"^ single "=l"?ti1s^4t n^ ^^ch

crimi.rwal chmrom pra^vF,*n beyor^^ ^ ^^^^^^^blP doubt,ANT) ININIOCE5£^^

PPESUMED t!IHTTL: T?-3EN. Six^^ ^^^ ^nurtp,^^n+h 4^^^dm^n,"'= , U . S Coa^ s tituti^ni

Ohio Cow^stitutirn,^^^^cle 1;0<P.C.^2901.05(P:).

^ ppe llen
'n ; lso p''„" opnor^ es tn '6.` hIs cat,f r°'", a '' h?d questiLon asO teih+ s tI-g ?^ s," y

L+f.^'r"'^^?`? Ohio EIftdev-^ce RY,fles mnndat^^ a pro£Medlfreae""!d the?'f those rules

s,we pl^^^nly v^ alated by the court end/nr rounsel,^^et such a

^ ircSq2 T^ etr.f̂ .^. nce turns that ^^ ^ ^ ue pi.^ reIV a questio n ^ ^ f LAU] fo°''."

the reviewing coux' t. ?And 'E hf? ta i3 a st t ^ h x: thm arE pel'f a te cnurt may y nat

rely upnn t?in q4trier of F4CT^^ (jury):to s^et^rmi.n.,^ the we;^^^t to be

given to ' he armd,_.bi`4..i-71-1t^ nf the witness nr evidpncr . Cf aTATE U

'DeHASS a 10 Ohin ,t. ^^ 230 (1967) .:€ne$'^ ad 1-1- ^^^ submIt^^^d th^t the

^p,we't late coi.frt i,s REQUTRED to ar.=ly^^ ^^et mvi dence issu;:^^ ^e a

qtMStiOn Of *? LIrM 1' LAW}d a. r^ ^ d likp6. R l^ s ^-s '9„ t as the t' I 3th. Jurns: 'i , pEf r,"^""., suatf t

to STATE V. T4-}OM 2P!^11S, 79 Ohio St„3d 190,387 (1997).'9'o say en„tthinq

oth,"..^ r would be tr M..^„ spla c^'^ th"'̂ ? facts SJ srqf..9 -, the l,^ wa tfl"- tR.JS :'"" n Ignr'- r I?'R .̂'̂'

.
'#" xh;."; err or "' ^ if It L,? ers a fa ctuel. issi..$ s 15 mitsd t,,g"a j ury deter-L; . n .E-1."I11

Hawetl ^ 3` , a°" a ^ Ii at'E' e,"`. T^& a' l s!a3, the ju'.' ^,^ MAY ^^^ ^ ^ EVER detea„ mia''^ e or apply

t 11 rr "^1 W:1 11 '1 m ^' d, ''In n j ti r t^ ^ -, ts.^ ^ ,.. P- p u ;^^ 1. y "*`A C: T U A[.;' -f911Per*P-.^a t ','n .

Deterxfl.:e,nr̀ ^tiY°r of

a t^.^., . 4r t.x^-' ,.uK,,^Wt^ t x I^i

iFLA
5°3^
. :
V,« ^^ 'T -'f t b`^ ^ 't i ^n ^/.^.. ^^lix ^

^1^^^,^^#^ i ,^^^
Rn
^^^.i'"`^̂. ^Y {-',^$.e? , ^^ ^;.,°̀.̂^ .^.r^;.7- ^.1 .

? rt°: oi. operly tretit"?s d, I-t r' ll c'3 s bnIng onlyly tr:?'N E h^ n the p6,.s. .- Sf .S. r.,^a of ths

• • ^ ^ . " ^^^ ^'^^ Es'..., ^ ^Jp^r. ^i „'^r^ et^tf.l,'^^." `^ti^ a^.x,s.;,+'^ ^l,^.o^,s .i;'rs°3^r ^..`k' E,f^:,d^*,^x ..G:r̂^ t^°._^^^.$.... +^ ,,,,... to

und5?" ,."'4 ^ n,7^ thr:,` enti?."' e r; ase a ai' d fa^," illi'3" atp a f:? CTi dfr ng o`^ GUTLIV, WitEt oU't

I nf 15



^^en p^^^^^^tl:nn havilnig .^ prr^v^ ^^^^ ^^^ ^^^^ ^^ ^" an€^^^ t b^^on^ a

re:, sn€^able do€^t^^°,^sh ^Ar^ ^ ^ ^sanda°^ed before a `rerdirt can ^^ ^^^per

and valid. o'^^qrwisq q dis ecte^'a^-v5rdiCt n'^ ^cuittal }tt:^^t be rF`'n^ered

by ^^€^ ^i^^^e.See mr^.,0^.C:^°im<R.2..^^aand I:.aF^R^JE,Cri^°3^..nal Law ^?1 .F^ (a.t^.

: ^Sd.2003);McCOF?MTCK.E1JTDEt^.G^ S^'^'^6^-"^`^ (6^`h.ed.2^3t^6):^€ns^ St.^L:C^TVAt^ V.

LO4.iI^^ANA,508 U.S. 2-15,27E3 (1993);Mc!^EN?TE V. 9MIT'-1,326 F.3d 721,728

(6,t^nxir. 200,3) 7 t,i a S.. It. O' R^ ^ EN, 130 S. r.°"a . 2169,21714 (2010).

^^erf?`tlare th?.? Sixth 041;,-Itrict,i1tti'^^ as t',*'9e 113th.2tj?,nr'`6sI3^s

required to issue such P- ve-rdis^^ pursuant tn 0.R.C.§2953.O7(A),°^^d

i:°^ erred in ^ai^^^g, to eic sn,^s "a matter of law°° (Oh.App.R. 12(s))_

The ^^stlary of common-law evi^^nce p:.r.^^tice was spotty,and cases

t^^^e. l`n with ^°he random ,.a^^? diverse•̂ .::^^c► ^^^^ largely ^ accordancet^

ruy-toms and prejudices of the varlious judges and tawa^nrs mf ^hat. 'sye

Mi^^on^^pt ^ ^ns wer;^ ^omTron placa.Mader^ evi+^^^ce codes have gone a.

long way to eliY1linatz, t;ho^^ ^rrars and ^^^qeqr,, PnT^ challenges thp

judiciary to apply the Evidence Rul^s with r^ssoned f^irness.''^ such

a cir^^^^mstance,^^^ public at adv^ca^^^ o-F j^^^cial

^ ._'n.a will be the ul°^^ ^et^ ber^ficiarles.

This Honorable Supreme Court rsf Ohio rilLis°^ grant jurisdiction,

he ar this ^ ^ s-P an the ii^ ^ rit.. 'and, sm": do9„9 r precedent with a stats-

wide fm;-4,^da^^^ t-m adhere to Ohio Evidence Rules i.^ P-11 ^-e-=^^ ^f the

courts of Ohio. ! ! t

S7AT'P^ENT OF TH'Ir- CASE ANi^ IcACTS

r' a as Court^^pmmon
^

t^e9S! ^^^^x"^^^w ^h '.._ c ase o''^. ^

of ??^-^. C^!_'!'^-^°^3'7'^,?^°n ac°sP°^ 29,2011,^7tN a

^mguilty verdict bming - v. a c^ed for f^rv5 ^,r^^^n ;s of A^;g ^?€^?.a!^s^~4^ and

complic^ ^y to t?^oav Agg.R^bbsr3 ^^ (with gun spec. ° s Pt'^stched tc

sr,'.c9^
Assa^.a'^,t e^a^i complicity to 'Pho^e F,^'^,r^neol.ls Assq^alt

^,.,
^^y ^^^^1'ia^^'^.^u ^
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(lilth gun spec• )p and an addl-t'^^onal "^el,onea41s meng3.atlt as a l;'^^q7^,r

offense of A tt•Murde?• (wi-t^ ^ gun spac. ).The ,j^ry ^e""r^^^^^ ^ Not

guilty verdict, ^s to the Rtt•Murder charge.

The co--defende€^^ of the joint triel (Edgar Ram? rez),s:aas foc.^^^

guilty Ic^ ^^^ same ^^sh^ on an the --munts '^s was charged as Arpell=^^^ )

with the ex^^^iCi^^ nf the sing'^ e cntmt of Aga .R^^^ery (with ^^^^

snee• ) cor^ce-rning thi events oll^ July 15, 2010,w'°g^t,ch t^^^ dirns^^^d as

dismissed by the court et, "b"he conclusion of the previous days ^rial.

The tote^ aggrmga^^ ^en^^^^m, is for ^aventy-ane (71) y^er:^.

This case then g^^^ciseded to ^ direct apppel--of-.rig^t in th^

Sixth ^i,,:,i°^rict ^oLi°t Of Appeals of 9€1in, ^^^^m No . L-ii W^ ^^^a) ,^f

which ILS now ^^s subject nf ^hi^ Moutlia;^ For ^urm.^dictian.

111hile mMatian To Reopen Is forthcoming :^^ ^^m appeals ccu?:t,

Appellant,Mr.Rojas,^^^s Ir^ ^^^^ ^alr-,8dy1 "P°^^^s"so" tho herein

5^xth D, :^^rt^^^ct by s^av of ,;^^3attoa^ T^a Tnt^^r+a^r^^^^^ •ac^^r,:,.; -%m th

The cour^^. of ^^peals "^^firmad"9 ^^hFn. judgm!^nt,wi^^^ut rul:ng aet^

^^m- merits rof the prr^ ^p er-rors,insteed merely dmnying the right to

^^ considered pro se„

Pleaso view ^el^^^^^^^^^el/mmtia^n for Jurilrdiction ps-'-nding In

t'^^ ^hi^ ^Upr9Me l^OLIr^ (^^^p 'No• 'S 3-C6fl7)aend make It' ^ contents

wholly 1. nclusie.^ ^ ^^ o, thi, s :^ ^ sta nt Moilon.

ARGUMENT IN SUPnORT OF PROPOSTTTONS Cl,c LAW

PROPOSITION NO . 1•ZTHE TRIAL COURT ERPED TM ;'A?'L?fNG TO GRANT

A^^ELLANTS MOTION TO ^^lJF fi^ • ^^ . G^^ ^ • ^ . ^ ^ ; ^^^ • ^^^ t ^a'^^ . ^m^s^^^^^^^^ , t^ • ^ .

The trial court erred In ^ ^ lline.
,^ to pru? !! ? dp '" ellef !° T,° ot39 ,^ n-InC.^ ^ r

pursuant to oh.Crim.R< 14 .er.^aesul^'Ing 'I^ P, f_?;^starm of perittr?d

de ^k3.^^ o- C3^1j'^ct^.o"^^aa

to t1he prsjudice of Appeltsnt 4a?hs:^e Appe'1.1nnt l'cli^! 'not aPr-" theit

3 of '^ 5



:nes 1 4-15) ,8nd no"r-1
^^^r"}. ^s no -ted by ° he cOurt (Vol T!T,'R 7?0}11

?n Appellants Srl..ef (pages 1 9m2n).The:r^^^^e to deny severance,end

«^ ^ ^:.a ^ .̂  ^ ^'^3 ^ ^ ^ ^ ^ °^c^ ?^
^°^Ls a^,^.c^w ^,^s ir^pro^ie^' su^,de^+^'^s ^ati;ts p c P a.^

unS 3 g^
g
h.

^p^ -^ p ^
^V: °-4^m„k^:^^ ^ 't ::̂ gwa ^% «1^ A'^' E ^S . ^'" ^, A°i' ^? E^?S} w^.. .. ,

^t h^« n ^# 4^ . 3d
,,
,y^^` 1.5 ^ ^ ^r S:.i w€^

g'se:^h ,....,,

2007 Milo App.CEXIS 2778 (2007)y STATr V. GAfl^^ LCI} 2005 Oh..io App.LEX:1
.3

^?^^^ 5^g
i,s b^E^,^..jIRE^'J t^^`?er a joi,5?'^ '3"^.^^} crt^ld c^^€ 3J ' €^^s^:S^

(2005) Se^p

a Specif", !f^'"^e 0^ ^;"^^''̂  defande'"n'^ s, (;^'T°) ,S"'.n:^eVfen^° .'^..^.?s jury f`^'om
^' ^'^,^^^'^ ^"^'

^skis, rall,ab:^^ i udgment° :hau''^ qui.lt Or m^^^^^^^cr-,wUa9. V. WA^tS,

293 F.36959^966 (6thCT.P,. a2002) quotingZZAFIt^C,̂ V. lP.S. p^^6 U»"w 534,

539 (1993) a^urthfer,svi^ence ti^at i^ probative of 0 de.'F ; r^^^nts c^uIlt,

but technic^^ ly a^ sab^.e O^:^t^l n9^^„n^,^, a^ ^ ^.^°̂

rtsk of prejudici^ STATE V. ^^^^^SON^^^^

defens
l^^ to thp deg,^::ee of ^r`en^^^.:.t^g a f:^-^° ^°:^^^:.ml'

";^e ^^^^Lz^. "̂^^^°^^ r^^^^!^ ^"

raqui , ing se^v r ;^nce . S'( ^t"fE t1 ^'^?Tr°Eu^

STATE V. t^AN!"IEL5}_92 ^hio, App.30 473,4.76 (1 993).

Tha ^ to a eT3eft^ "^a?'^ i17o'^'^.o?^d '^o :^";^tter a'"^ the f^^.a^xe
^`^^,^.^^^ of e^^^^^^^.

cf all aviden!C"• e} consti t
q..t t^ d in"^ ^ ^ ectit! e ^,.^.^ ssi ' st. ancv of C ^S L! 5 ; ^ ^ ^ .

Hf.RSr3^!!r-"'r}x"vpt"'3 In - s
^"s abc^^ce €?f e 3"etTie4s9 Of the

^:^ C.5'" ^'#
'^" C^ ^" a?+^i ?

, V r^ e .

9s4t 4°`""ea'4 '^ ,̂N,,.̂ "w..E ^' ^" a^6' ,.ô '' ^. ^ ^.H. .:. ^ hs..^^ ., ^' .^.''x ,y,:

t'het ?u. neff^:„ ct "..'Je co6..i nsr,' I I s, s°. hs rsf i se for any fellu?-' s 9, *. Sp e k' g a U .

^

^^a CNR^dI'^.?96 F.3d45^?,456 O^^ s°^4. fie,... s"^ so

^U^ V. PEt► F'^`^S}'^^'^ Fw?c# 64^.,956^-5^^ ('[^1-^h.^"i.^.198^!) w w an^`
m +U .

.,
;a "`:^c^' ^^^$'? s^i@.^se of P^^?^3^:rq^°`^.C.1'Y',•}€^Fh:". n G:^C^ f`^^°k°"a^' a.^^

^:"?4t^' :.. ^s

. 3d 330,'^^3

ca;̂a '^4-i e P@ ei f e t ^ F^ ? 4" ^` yu ii t r3 1 ' ^f ^t o°^
'i^ ^.^:1^'F'+Y 9a^, i"

)

^ t c i r e I :,F' :J^

t^S {^[

CI

y( e °:^' ,,, C. ^ ^> e9 w" ":,^^i g ^ -'̀' ^ ^ t'" !.^ '^'. ^ l'^ n e+ ,•°`.̂ Pw a F I d ^ n ^

t r,tl a ^ ro e S a:l ^f ^.^ ^ T4
.°,:F i 11.}^ ^ :^...° ^3: ^

t°^ s E^ t"t ^: n s "^' L?a 4"^ e ,^^'^:^°' §, °^ S" °^':^,°^,e ^ „1^4*n °,^^C .̂ ,°;d ( ^'n 6 ) ^" 9 ',C
'^"^'e ^..,r"-̂w,SI^ r;^^g^ , ^^,r} c9 "R^

" Ê^ ^,'w.:̂  not be o!lsrf'omn- by jury Ine', T€:icti. ons).a
fi'ex . ^
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PRQPt]SZTION hi0 2 ,/TRTAL COURT ABUSFD IT"S DESCP.ETI€^^^^ TN FAICTMG TO

DEGL,A^"^
A ' ?"ST°IAL,t! TO5.:ATINC DUE PR.PCE"S ANf? THE PTCPT TO A FAIR

TP 3 A^ q-lh 6th . and I 4th Amendments , U S ^^^^ tite:xt-* an ; p°, it^ Co^s-l- i tut iop

4,§10 and I.

^^ for
In the first ass^,,.

» ^t of error s^iaue, ths ba^,-s fo,... s^^ve^°ancer^^^^.

from cs^eju^^cipl. jo ws ) ^z "^°^Nc^± ^tamag^an,.̂"-,^ an^? ^se;s^^?t^= er! In^:t=:.rni^€^^.:^^c^^^

mf Paul, P^oVe ir, ^^^^ CAUSE n0l'

sal-Ld pr.:a jud:ccial./perj!a^ed ^^^tmmmr^ta)y !^ ^et
forth with particul,.°.^rity

(a6nve.)aWhile seve?^^^^e wss de^^ ed, a^^ ^otansel. fei^ ^d to r^^sw t^e

oL rt

M,at;9, on for S e V er^^ ^ Ce Cor,.'& u ti t
Uted Jneff qCt;^ VSra qqS, fl'? e triM, 1. r ,

mould haLi^,an ? tt s Own Mation,?!rov^ dled rel
:iP:.sf f?`ar€; tt any€aYny«

,th "y tr°Y>c'l f:o4Sr^ shoi.„, ld, h- s11 e n x'^ a^'t '^' o ^' s'^'# 9^ m9,,; t "^ on `̂ ' ^ :^'." m :r^ s '^' ^" ^. ^ ^.

^^^9°#*^^yli^z,

which wocald have r^^^^^ed the error to not sever.^nd the failurs was

an ebw^^^ of ^^^^cr^tion.

^ the ^€a"^` :̂ , on f^2 :̂ .." ^9 `1 ,̂ ^.:^ '^" r'. a^.: #z9 ^. s, i^' tp'^' e^. „ ^ ^^ , dt ^ ^'' ""^ o
^"!1i^ ^r^^1,:^^ for^

evidgnee present e d, te n d:*ng to show °^^et ^efendant comm^t^;.sd ,^r^^a•^he:^`

» ^. ^^a^, .^'^ ^. ^° ^r
i., s "k^. ^i r",^ ^..^"3d^' P e^"R .

s"ai° '„^,, n °̂ " of '^° ^°9 e '^ for wh "G::c^ ^ € x ^' 1s! n^ on ^^

Wj
^^ollibitedS'!"ATE V. t732;9TAi'" V.

91PEEPE't?tt^

26 Ohlln St.2d 178,183 (1971), , . (fi.^T-ca€^^^ it coul:d C;=tfuse tis jury to

convict based uvon pa^rce-1ved p?°ilor acts or cr^:^^es)Jd,

^^^pits the op^c^n °^
°sca3^ c^ by ^r^e '^°^x^:t^ 3?:^as-^^°^.c'^:,t^aat 'It^-^r^ jury^P^^.

..^
^ vresEl1"&ed to "h:4d'^ '^^ndf^r ^`^^`!^'?^ SV"id correctly fol::Iowef" the cotlrt_

• ^^,ns^°r^.actions"^to the^m , ^^^,.°..^ing,

t!^^ ^^ct r^^^^ns that Mava's tainted
(8V, F^^^st . ^ (un?`sPar•t°eo . . k

test^ -^von^.^̂ of -.^1bags^' ot`^"^^' '^c^;e n^t T^I ^,ts^^,.^n^^^,^:.^sc'^^^[^^c^ -^^^ ^c^en , ^;^

to •^ hm charCSes on t .'° b al, -.̂ '$ RR" ved tn m' sland tb. i je,g ?^ !f ,̂ ',^ d*-,c . 1. s .°> n'_"^ '? ekin`„^

Pr9'^ ce` s In . i;a eb £ f c o nf€.^ s.inn> An..Pi t-11,5 LttSl' i! e Ins t rd.I ct"!:: on..^".s only

^,fu^ a„^' ° rv5 e t!° y" i s 9'^1 indl^: ^, !r 4.Ì. ^^ ^' 7^: ±°^ r '^„` he ^ i5 t
^'^`^"3^s. C;^^Vf^.^t^d"^^T,^ ^!'F^ '^?:^T°"^'J^' .. ^7,.^_:̂',̂  ^ .^ ^T"&^ OT 1^11`^;,^"' ^""fL:?^^^ Ra

^" ^^ e ^P9^"^ to ^^^^Q^ t^,t^,"1,"^^^^ ^'Pi3^^.^`r^e.

t^°4r°,-,̂^^.^.^:^'3^.^'9e In^^.`E`^" (.!'^ tn @^^ ^ q:;^ E u ! V
e^Lfx i;^' s^,

^ ^^ ^ ^



665 ^t, ^ A ^^^-^1 ^ ^ ^^ .t;^,r .1 ^'z8'^ ) ;KI^^ t,# . COPPIN STATE CP1^t_„
^`E^;E, 662

66.^ F.^^

F.2d 1055,106,6, C,4th.^ir .1991 ) .

SaI^^cing APpel? a^t I s r. i^^^s t^ a fair tr u al,f^cing 71 s^^ers,

cer ^ain"'.y n=^°^^se^.,ghsd any 9€^'ed for ,"",-,oc;Re'^`a^.
ils '^.€'3.u^srms^'^; ^ik„k^ ":^'!^?

^ s^:^,.ce.T^?e APc^at ^. an^:^ ^°lLgh^,;s to e fair tr^.al.^^'^^.^^.^^.^a ^^.^;^^^„^?^ ^^' j^€

are Pmramountnln the case at bar,the court Clesrla^ ^hu^^d I^_:' ^

;^;^^r °^,e! pir^^„^r^ly "erblimaa"ys
d ^,s c re^ an ^ n f^^, ling to dscla°*e a r^

^ ^ °^ s"„^TA^'E 1I ® PD4^se
^^ ^^"^^ ^F ^ac^^ ^. `P^^^°^r^^ ^ ^ t^^ of ^^i..w , and ^ pre, ^t ^dr

4.^ q""k ." ;^ ^ ^„r o^a wv , y

^^^ ^ Stm 2d 151,157 (1 90-,D) •, STATE SX PELaC^^^^^ERC"AL L°±L^ELACE tl .

'^t:tr*^:^^ ^^°^ ^?i^'f ^^€,^^t*^^°'^ .
LA^^^ CA S^`- ^? , 2 ? t`^ :^^:^a 5 t. '^ d 191,193 (198^ ) . ^

C9EJRT ERRED t,tHEM IT DENTED APPELLM1T THE
PRW -^ ° ^ ^ IAt

n P^.^^I:^C^E
.:- IN HIS ^!^'F^^3SE '^.^tD D:^S^^TSE ^'P^°^1L ^"^?'^^^^SE_.g^ A"+^

R"^G^^^' TO AID
N^^^^°^^.^a

'1^^^.A^^}.r^rn _S^^ COt:^fi,^S^'^^^'.6th.a;^^d €"

ut=. nn. Rrti^le, T, ^10.

Un^or ti^ ^th.:R^^ne-,mPn^^°.,flmmrm i^ en absnlute .right. in a c^.°imtnal

trial for a d^^^^^^nt to a^^onduct "and/or eild in his m^^^snse.`t^^^s i^

a "C^ n'lee , W111c', 11. e, wi-th the
not at the jta^^^^̂  discr^tionybut a:.^

^'^ U.S. ^C^^'.a,^^^ (1^'^`^) • ^ ^t^^,^^1_``F
^e^'P^;*^ms^t.Sae,^"^^RE^'TA V. C^59.I^'O^!^^ ^;A,4

^ 74 ^^^ '°.:^^ ^^^ ,
^l., l^^'^GG;^f^l9,^^€^5 $ê .^f. 168,1

592 (r-tT1.Cir.2005);R09IMS0M V. TG^AC1Tn-,36O F.3d, 1044,1061 (gth.Cir.

2004);U.S. V. TAVLOR,933 F.2d 307,311 (5th.Cir.19q1).Cf.pjsa,

5C?-aWP.R'i'^ ^OMSTT`i'U°9`T0MRt.: LAW §? .11 (2nd.^^d.1 979) .

^^ thatattorney taes not cmre€pl,^:^..nr^ ^^.: nssi.st;nq in th

rigtht, :^^d in fact i::^^ s O^STPUCTTfi^S that rirsht. Am ss!ch, it is an error

n-f ,3consl-, t€^t'i^^el di?^^^^ions".Hevir^g been qpt_for±h end F
^;stablinhad

to tf`€s app°als court
In Pr^°.,M4.^fr;Fci','=^ fas-°<';`^9..n€'# y"^^^ burden t!'mr. „.^.1^t-ifts

^, ^ ,^ !^ *^^! C^ r ^ r",̂ ^ G€ ^'"4 ^ !'! „^ ±^

,-̀', ec^C '' o „^` ^.^^E. r^ ^'i ?^ r°^ ^" ^? ^" i"; prove ^', ^ rq'°"',̂ ^' €^ .>°e* r^^ T °e ?^ ^^,-^:°^i1 ac ^ m^ a

G^ P,;€ l..R b^::j'p ;^ nL^ ,'. ^.-3 a'^.; ^^, '^ €!t ed^ a
' 4 ^ !C ^ ntributtT^ n to th^."• Con!J ictioC"R

" c,<.. ..,,^e,

G1-!AP M AMI V ^A 4..?'f "^R MI IA, p 385 U f . "I B,23--26 (1 96'7) ; S'CATE V. TABASCO, 22

5
6of 1



S7ATJ V. TAL^^CCO,2e Ohin S`^.2d 36 ("997O);STAi°E V, ..,^,^39E°T^96 Ohlo A'?p.

3d 412 AthmDist.1994)mThis cons°^its^^^ s p? s!n-p^a:j^dic!s'# -errn.~: r

aff~ ^ting su?^^ ^antial rights.K.S'4'ATE V M^clm^ 98 uht^ Sta ^d 44

{20D2} , ;srt,Dnn1sd,12'^ ^ ^Ct. 2256; STATE V. MOGGLE,1 40 Ohio Appm 3d

733 (3rdbDistm200t');STA3E V. B^OWN,70 Ohio App>3r' 1 I.^ (10th«.Mty

19B2).

^ f "*a,^, t^h^? r°""r ^f.` .` s '^,1 ^. a_,e R"4 t°^C^p .^. 7 '^^„ ^.-'^.̀.* "'^ b'J .«.. oa.^ s ^'" ``^ i ^ ^
"
, '^ h"" ^:+ ?, ,.̀"'^-̂.a

q'^ ^. ^.^^"4 °^ g"P ^

t 4 n$'; about °fi a ri'', l tac''° ics"a ,*"# or r^ ^ out a "meaningful `[' eletioY"^ ship ts.E :N txl

a'"'d <3 . . _ ...a^ ' ^. .^
^'i
„i^ , ŵ,<̂ ^' '^£^r^ "? ^' `^ i '^ ,,J' ^:,, :C ^"_ ^`R _ '^. ^s ,., "^' .. C,^ .,-^'ssb^^ ^ ^'^..1 , ^+ - ^ ^ ^ ;°F

^ r^., °i ^ ' t^ ^ q'9 ^ `^,1:^^ ;^^^. ^.^ ,

^,. ^^:

involved t3.^e very
func^emental r°.^ht to make or?es own r^^cision., a.. .^.^t

e "J efsnse to cr".t:, mine^ chsr,-+ e s nC] e'? ngt ok"< mT; p lf, Wi°d`: h ct"d ur" sTl r. . fusi'f"G g

^ .r^' jl ^ ^^^^,^ t r^ ^ t^°^^ court erm^-r^ in not a^spo°^ r^t.^.ng h,._i... r^ ^a^nv..:...,
'^` ^^ ."y ^ 1`? ^I'^" x . ^ ^^ ^ ^ . a ^^ r ..« .^ r^

^ -. '-Ms ^' V's^°'.""R^^fos:'„".=h ct^^tn°:^""^, to c^'1?^3{1lt9 t^'^..,€'^°€ l^'^^.^t).
ti^i

-TrrON Na `f /"
A€^1^EL6"M`^ #^^AS D^'^° +'`D Sr^'^"^°^.. i ^'^tE ASS^"STA^^CE OF

^FRopCS

TnIA,4.; COUMSEL. Sth.and 1 hth.Amenrmento, U S. Con^^itut?..on

In ^ cr_wm^^al tria7,,counsel h,:̂ ^^ ^ duty ^o beer such skill and

knnulec^^^
^ l rde^~ th^. ^F.,. .a^. an a w=^n^,a'^.le ad^'er,.^:ar^.al °^e^rt^.^sgti^^ ^R`"^. ^.^

p,^a. ^^ ^ ^ ^ ^'AtE^D '4d , l,1AS^; T^^G'^'^?^.^,465 1.! .^ a ^`68, ^^.58^' t,1^??^4);A ^"°,^+o-p^°o^!g.^.r ^.^__^.,..^'.>_^K^

^ ^st is used to dat^.-
"" rmtne '?. neffecti`! ew' ^ es: 10coun°t sels merfor11't anC ^

fell beloa.+_C en ^ ^ ^ ject''=1t "" s^° anda`.^ d of repR"i
., ^."'G e^^ le r"s p1reses ni ' ta,,, ni N

TMVOLL$ING A VIOLA, TT.
^"JN OF SUBSTANT7AL P109TSaSTATE Rd . DRR.1MMOMD,111

^hio Ss.̂  3d 14,714 (2006),r^tinv S''Pr^ ANt^ ^^^pL

.^ Amongst '^ h^;` t! ?^ ^. a-t".a rg '; - '^;f'. '^ ed e'^op "^` 3 ^, :^".^ '?: r '^ ^: o' 1 ns°^. '^"R 3 ler^ '*" o

rnC@ istR^." F'R u°^ e'r' ous n°7 j ect?': ons to oT' Z.1 '. nery tnedil'4 '? ^ sa1.-? '9 r;. eV idences3

feilsr, l ^ Ti.. ^^ ' ..^ l '^. f `^' s"^°^'^.^?r.
". "h ,' e?`qt ^ Af3.dsn°;.`., ''^'^ ? l'^,^''_'^

^? 1° ^,' «,, ^'"q^ ^, ...,^,w^ ^ '^ ^ "^°a^r ^? ^

tn '!'m."qu^ s^,^. e^,^!s"^en^"^..... b'^?:ton4^ ... ?" i^a'^"!^`?e'3^, ^^^,S",s s }^^ ^ r^^9; ^.;^' Ys? . ^ tJ M° §"J "^f ^,
..^ "^ C^E^^." :..t

^' lVt 'e,'es"',p;^3."^';a"y .^^.y'"m', :`s^^;^:,rt?a anr^
t °, ^ i'i ^. -̂ra '^"g,^ z t^^sqsag"'_

to ^-^g?Ci:^ r''^ ^. '_;^`;S,9^ P.^' _"^: T . ^ ;-^ ,

^ . ^ a^ ^'a ''^' ^d^'^"il.^

^'w^^,^„ sA^ ^0 pCOteC'^ the ^"1.qh^'^ i^' t'^e .-^-c ŵ^^
^°^ establish i neff e^^^wve assis°^^^nce o"^'R

^
t^^ sl ^ou^^el e?
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Th^ second p'; ong mC4 ^„" t show, 20ts"9 a'" Ap9'^ ellant was 'CS rejudicmd by t'.'^ ^

ineft^^ctiv 'nees.0;;UMMOND snd STRT"^'^:A^^>^, s'`p^'e-Irc^^P°^^.^^^'^5^s^'e`^l
Y, ^r'^ ^p"ars

^

^nce^"^° ^ ^lg$',`^'e a (!^^^"e^gudt^'e3 ,..p"#deeC^^^'as:^^# °s..,r1."^„.^,V ^,°«̂. di^.sth-

^'.«̂r T.°̂^•.., ,s ,`^re , ^• , ,of ^.,

Prsjudice s z#rtr9,,^
.^wt3. m€?dn,k3han, ^o8^^sel fa"?als ^+^"'̂ O s:.tbjec'" Prs-.^^ecu-

s to a miian.°ngfu` adr^ere°^rlal testing,t,.l S. V GFtONTC,466tions ca^^̂

U.S. 648,659 (1 984) ; cou^^al fell^ to msffi^^ ^ ^^ti^^ to vuppres.^ a

wi.,̂n^^,.^^°.^'^^ ,t=mo°^a^^^"^?t^^^^^S V. t^P,4'^^^^'!^,4?S ^'.:^d 49'^,502 (3r^:.^'^.^^.20^15);^ :^ „^:A

for en irreconcw:leble conf?ict,PRUKE4•^ V. DEL PAPA,465 F.3d 910,922

Oth.M.2006); fatlu`°s to co^duct inar^^ tigWt^ ^^ ,ADAMS V. BE4?TRAMD,

.Cl:^.24^0s ) ;^^nd for ^'n:^";^ c^'^'°e ^:;^ ob;^e^° ^^ to es^^os°^^u-
4S: Fmad-d̂ 37 ('7^;^5^'.^,^-s^

^orial m°P^conduct,WGE V. MU4"!LcV,426 F.3^36S,7S6 (£thsMMDS)A

Tn "2:" lis os s ? s.°t 3v on (SiX th Dlstric'?' ro 14^'^' ), that f,', oui.' 'n. subm'? ts tha'1t,"th^

^^^rden a ptoof ts high,giar^^^ ^hio' s presaamption that a prope•=°ly

licen^r^^ ^tta:^ney is ' ^omaae°^^nt' 'r , qTATE 1J . NE4.^^^^AN, ^008-0hlr?-
a139, 12'7

9'mn be f'?:'^butteL,'"!,Oh<Ev>°•,ri.R.

301.'^^^ ab^ve buTs°^^ the bur.^^ble of presfi,s.m4;-^tInn,and that presurr^^tion

V. . ^ ^ ' ^ ^`i3..̂ 14^^^^^,^^._ ,̂ 1 ^r,x^ ...^,2^d 13,. (1.^57).^

pRUF°QST7ION NQ. OF T4'?E 3I.^PY WERE At`ATM,T THE

MA£',IFFST WETGHT OF THE Et,lT!:':ENCE HT?'4-4 At,.L KfMENTS OF 'AC-H OF4^ ENSE

flt^^ BEING PRO4,^EM BEVOtR'D A REASOM4O#„,E

abo".^,^, ,_^'^;'^? "^" "?., f"3 i'4 "^ '^ o ^"9 . ,̂.+. 4d i' ^" V ° x. y ^" `^ "^ f„^.^s q'^: em ^? n'^; ^3 '° eaC h
^ ^F.^^,`^ ^.^' .:":,""! ..

offens'"' p'?" oRd en be41 os"°# d a rea',' r:t nek'? le doubtp end the fr°^
^.. ilS1 re ^"^:; n e'k,f si t nne

le??t ^ ^ `^`•^'^..E6'^;^,5r"^'.:^,.--^'^°'"5?r^>a' ^'eq^.9^,T`^.f^g ^"P!lsrs"'l.5*?^^9a^.P^'RE^'.0^. 41 .
^^ t^^: °^ ..;^, ^ "'^

^3El,g JFR"EY,S3O U.S. 466,408-92 (2000);U.S . !► ^^RRIEM,130 S.Ct. 2169s
.

P4'^ of }`^ s a<}''€"9 8- è^ 9 ' 4 »°^"-;esa '#"^ ^ ^ le doubt is to"°ell9t' 'w mcludedg

(d..^^.:a' 10). .^ ..9 ^2174

Is r mOtt r of l c'"^
..^ L.! y whf ° ?".! the s' ate falls to p"._" "MF !J e fAKI sl^.? mentsy

0 ^P .C »§2901 .05(A) .
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7^s, failure to prove ml^ ^^ eTient,. bm^.^ond n reasonsh°^ ^ ^oub"',..s s

t^^^^9t,ion n-F (Invol STATE V. '^^OMPKI€^^^?8

TM.,.:.,- virro. Is fs=ll..y elss^^ et^^ ^^o,n,ti-^^ ='XP#.::Ar^ATI.M F

WHY THT5 CASE ?"S oF P!.Sp! ^'r T^^"t`ER^;S"^ m " an,
a

I D ^'-. F^^ r ^' ..^k,_^ ^ e c ^^ ^ 9°"!.-^ . ^ ..̂  no^ "^°"'^p n ^'*sf'';.^;t "+, ^'^'°1d ^.Is `'^ '^`^^,s1:^.^„
^' [ ^ it n^a1 i, tk

^ n- -
A , - ^,ta+;^ ^ e n n r -- v o u s 19 Yla t a dth e €ix4a h

re-i b n rp t e d xn s r j it °`: e n co?, .,..

^^^ i^^^•^^ ^'^^ ^°^
^ !'^ a68 3,. '•, ` P ^ ^ ^, Li 1 ^^ n ^.^ ,^ ^ p r ^ ^r ^, " ^re d °^c,he

r.. .^.
t^ r . ^ ^i., ?^9 Y„;9^" r; ^, ^ "^. ^R ;T iM" "^? c ^'

".tatq n;"?''?`ir c^^^ Thsre }zl^s no°°•ons rsresent st any of "^^^- c„} ime

` ^ t ^"q a ^" `?,. ^' s^ i^ w^l ^ . • ^ M 'F ^„ e ^ "^", ^! ^°g r^!'^'^ '^ a ^`u t , T h "^ ^" '^ e E ^ ^ ^ 4"B s ^ ^:,, t ^:. f t c ^k ^`
,"m^ r,.^'..- , , .^ ..,

1,11 > A 1! 1, d;^ n u" ` ^ :^ a c ; e L^ A ^'3 !^"1 ^.'" .̂ ^"? `^° r3 ^"'E ^ s c "= n 9 ""a '_4 h ?," ,,
*, `^`'`t

°'nbb^?zi,s took ° ^, aC ` "^ .Th€^'° ^^^ec'^`'^.":^^,Y ^' .t of o.^'a s l.! ""^"n^:^ '^ ` Lt9 ' ^ a^: s+"4 '

r, f I e e h ;" t Ssa' ^ s -f 41, T.". X` d , 1 ",
`^" i.zt a 9 ?in t 1 4 I t 111 e r d 4, r rI e' 9 n y kt f..I s.; u p R

, ^i v"' a w V

from n hRm . e . C,
" el5ttng gt smt doubt upon ;.::, ont! ic^ i-ons fo-r

"•' el1"^ ^ ^ ous

A '^ ..,^^ „Th z- te s "^'^.m-'#".r.'+^ (^5a ^ c.^.9 ;^^a' '^.^, fi"^:^? t `i$^ ^?a`xn '^ p ^^ r° ?°^ '^ ^:^ ? K a y ^^?- S' h ^
^,^^s" L. s

Et.i^ f3 ;t„ :a^^m^r ^'r^°:m ^iia sN^rt-^f ^..^°^^^#q "^he^°s ^^:.n^p'^.^r z.^l^s
.-̀a in a^. ^,^ =}^ ^€^"'^ ^ v"9°^" ^

^ s^r F„ ' £l^^" - '̂^'"tl!^^::^E." ^ 1"y;^'^"
i"°^ o ^`; s^F s^° °a, ^t f^ ?? 1^' °^' h.a °^" a'i^ i^ on±^ r a9 € s, . d ^

. ^'^.?M1 C9,^"'t^" ^r°"^^^t ^n ^ t t1^^° g.^^,. t?^ e ^ft ^= tss a 3 a^.^ , "p I ^

m 9a3 ^'-̂ v } I o !?i n r "^,, ^n :a^ tsS w: m 'S 9^ 5^ '^" l ^" f'9^la ^' snd f'^'^, ^'^ f_3?;^'°^^:?qY'^''^"s^»"#.on^
,. ^`t ^ ^A 9 '9 *m *"^..

of

Testi.^onY Of sn SCcOF"n".'
^r^ St ; R5jmd Iij°3'`"^'"^ [4ravn

iai f^ ter' IJj"9°: ^"`:^'"^'^ a L!'''r..^2 ^ è'^'^.0 `,^( DLa^T A T E ^.l
r3 ^^t^ !^l .,^^15 [:'^^

S ^t:^^'IL?^^'^'D
©anonQ-rTTnM NO_ .)l ^'/HFu 11UNM#. .^.^'ATIlt r ^'^; ,̂ " THE ^"̂.EC^` M7 ^'^-ww. ,?^'F1i^.. _6 _ .. i

THE DUE PRflC7SS RTGHT TO A "A'r.R T^'^ ^,€r m ^t^ m ^^ 14 t^^e z°^^d^en^^ , ^. ► ^ a

^^^ s ti tr_s°tinn

'^' €°'s ^,., , .`"^' "^°1°±e G ^..t 1'^ ^; i E ^. ^..^ t3ti7^ x' '^ ^.? 11 `" hp ' a y"°
T" ^"`^''° s

^iL"az^E ,̂ ^1^, ^,"'$"^' ^u9^kzt Y'^^, .

.S:`" "^f fLd?"#d-M''an°^"^.,.^..-n^"?'^
^"^'. tt .o^,.^:^"^C" I^i' ^1.^S Li^..^.r^m

^^ ^ F'gd "",;^CIL!'^ x°"^^= '^`"'"^1Fs'^'s ^l . qen ^_n ^'°^gn^ V K~S'^^T^^C^^V.435 U.S.

f ^ ?. ^e ? M-^. w 4 , . ^ ; 9 a ^^ti .15 (157 8) e BJ S V G A NALE_^ 04 , F „ ? d, 413 5 t la , c?. ,., .1964)
$ ^

q f: t s' ',



It ?T1.50 constW tae t? a

ENGLE V. I5AAC,1456 U.S.1;1"7,1 109y°935 (1 96?) ► 1s.^ATNNWRIG14T V. SltKE5,431

U .S ® 72 ,I'l .

PRQPQSITIQN NO. 7 1 %^E TRIAL C9311PT ERRED Itc, Fn rLiTqrA TQ mu%rnE

^l-LIE^ OFFENSES QF SIP^IL^R IM^^RT,1130LATTMG THE ^OUBLE OEQPARD4"

w:LA9_tSE .0 RC «^2921

kCe? unts tts) o and tt'd ?„" se (Agg Rfi^ bber ter at "g Q'. a^ cle, K u
arryout " J , 4a9 e"^` ^

bo'^^ ^^ ^erly ^^e ra^ult of a sin^'Jleness F`9f thoughty'3tL6rposey!"a,„ ectio'd^."^'

...a
"^^^^^^ stets of !}. WM,€17.r'^AL rP.Ex'^TT CnP.P$y344

U.S.1218,2?1--24 (1952);STATE St.Y3-
-d k47,750 (2000).

U^°"'"k^ `?'^ ^" ^'? of tl^ ^C".^.,^^.^ `^"^^
^&ds?r ^.1`i"f.o Lstnlyspa^l'

^.^,.^^^,-.^ now ..^^? '^':'^'t^,,̂'"

°^rial y offeu^^^^ [MUST] be merged,if :1 3^.t Jls powsible ti-i a^^^mi°^ ^^e,

offenne and commit ths other with ^^^ ^am^ ^^^duct, ^nd ^ ^t^^

^ffi-,,Pin^eq- t.EIERE commi.^^^d w1th. '^^^° s--mn randuct.STATE V. -11,011iNSOM,129

04,71„a St. 3d 153y162-653 flROWN, suprfm,?hat 5,.^ qu;^ ts, pla-5.n

ra,nd sp^leQThs S^.y^^ h D^. st^°^^c^ dis:^es^a^°ded ^,-^5-^- Ohio S^.^prr^r^a Court^. r^

^ ^ndat^ ^ ^ ^h^.,qr op1 1tar.Y...ty "s^our^^^ o-r ^^^^ sle bound by and

m4,.? gt follow ^ ecisio'^ s o'F Ohio fi uF;,9 ;< cs Y1y e CaE.irt, EsA h?.. 4^ h aa t^ re.gaT` dnd +..^-,.^ s

L ^ . . s ^:.` `̂^ ov_ `^"'^ ?.' u.^ '9^ ,^.7 ^,.ip'd" M1^ R^ e C^9;^ ^i .l^" ^^
^tf^i .. ,^^ ^^^ no ^rc^a,^^^ : '^'^

SCHLACHET V. CLEVELAND CLTHIC,104 Ohio App.3d, 16.^^...^. (91°11.Dr,st.1995)m

-n s"i.'. st 3,d' , e that Is t^ ^ eiLS nid tti p:' ote ct a
5 3`

drr^fs-reants rri€^!nts ssnr^^r ti^^ Double ^^opardy s"r

162 ,
' 5th AE66endrEEent U . S Tt Fi'^ake,z=a nn ^'i'. ^'''^'r^7".'^'^'dc'^ €^.9^'4!"^"^'^y .... ^

r°aa.. ^ 1:°E _ ,1! ., ..•s.A ^ ^
00H3 1SOrai y th et $: h? ° r: ^ ;,3 r-re '€n [3^^.r̂  t^`C ;^ ?"^ O§"; e 5!'^,.^'"^^^

no t ° ! 'a.w. ^-^# ^-r,̂ e,,_s rP^' ?^ °`^.'- +^"# ^ ^,+ ^. X^'h t^ '^n ^ s. `^° '^. C: .^ ,^< ;_t lad,^ .
in ? C:,m4'^'^i ^%",e"^ts^:^. ^.

In fact '°?h„ otnrg1T#Lf s N^o l ^`sg°r •z"^'4^? ^t^'.t^r roIr(^s ^,.tns^"^'^" ^1P?°^^^SO^!
,^^

Rs'1- 3'& +'° r the k,"̂ y :I.. s,dd a s1n_,,_ le state of n1 i-nf? t' F

PR'C)Pt1SITION NO $ .3^/^^-RIr^r' rn^3PT ^;nnj^^TTTED PR^'-i.l°?T.^3AL ^'R^?QR B4'

A^3^"1^„'iB'€ ;,rG pER3U^rED `T-STTMOMY ;6:M CR:LMcN FALST RV 00-DE^^ ^^^ANTy AND
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^^^TD^ MC^S Ur,;DER ^t^I}r? cl^TI) . R .j n?,4 'n 2 ,4?-i L (?3r, ro s7,1"s

t-q n rj ^.3 1 jj .€1H a C^f C^^^ST;t^ ^)°"^:i.^ A ^"RAUT^ E.^PO^.] COt^R^` fo ^, .̂^ ^ ^^ ^

T''^^ ^^^ t^rel° ^;^^ s°'"a^'^ c.^s^'r,9 °^::o ^a1stn:^,.n
^€^.^^d'i.^^^ aalt'^'lm^^'3°^ ^"^ ^^sl^^°^"

. ..w r° `^"'f ^; ;^^. s,. fM3^ .»®c;i,' t .̂A«
• ^ u^ ^^; ^sV ^:n ^^^s ^ n ... ^ .^r.. ,n. .^, -.. _

i"^^^' ^^^^'^>'`̂ . ^ ^^^^;^,^.'^.^,^`,^p ,....., . ..

(Raul Maya/)
` -^.4s^d I ?a a.,pe^'7; 4°,

'o9t..^.^. .^°^n.^- , ^;rrog{v -- I
^^^s^.. 3^^^^r^ ^^^.E.

9

aw ^-
^." 1ws*,r^ '^d^;:^^.. o-TIT^', TR "^1^ga h^' ^.,. ^'3{ac ri^

;^..:d?^^ '=,^^ ^'°a^r^°, ^$ „, ^ `^

-11 I'' . . T 3 r^ ,,:r ^ ^ !^
^ ^ °" I. ^ ^ *^ 7 ^, ^{ ^ ` ^ +^ fi^ ^ 1 # ?" s ^ 13 °^^',a "^.: .^„ k+.Tt̀ ^ 09"^ ° 9r^)f

^,^`^"fs,^" 1

e"^; ' fw "^" ^„ ^.^'"^ €'. : r" `n $ a,'•. ^t '"? °^."^ ^' 6^ ;f ^ ^. F e!^ '^°: ^' ^ ...1°? ?:'^ 1
Tt was N^^ ,^°^°^.^:.sd bv a T^

e"°, 9"^^.:l„°^^`^^' ^3C"?TY# ^3?;?
'r; ..,a 1! ^ x ^*'^! i,€ cr s^1 ^i. i"'^. t ^ . ( T^ ^1as o

o r, ^, o;ry rs c ut tn c ,,^ f a ^t n ^a r.^. d [ A1.. ^^..
^ I ;° .^. 's F?S i ''T; ^, l c? 1 ' ^ '" g €- m ^ '^, IF1 'IA v's^ ^` .^. ^'^. agp 'i;. ^ 1 ^[ -n

1^

nXchonge fOr hI p 3`0 c sC U r 1 ., d $3T, 42, g nn d 's rq€wt ;'Iwwn TP 9 3
..^^ ^ 11^t^'r

19-23 tn TR 440,Ittnss 1 -20) ,P,^^^^^s-ml is reqr.$ired Is?Imn pro^^cuti-01.

fa,ils tn L' orrect a gQ,"„!fV's̀".̂,Y°*'1491s ns'^°'... witn^.*. se$ s "^ nl se te" 1" Imo""I 4y€ .. SHT.^ V••---.^^.-^.

T L:1 t^ ^ d I '^"' ^' { r r^ ^3 ^.,r . ^ 1 ^"n ^'a ^; t ^ .^ ra n 9 ,.^ 1 ^el:.st r
., s arf,r,4 l^^

i ,l ^ ^ "^ ^ ^ . ^,'^ ^^ . ^^ G . ^

I PiT;q A °V r^1J %I S EV U. 3 n m E sf^ ^h i t^ s t .3 H 3 6 9 g'?6 9 - 71 (19 9 3)«

r J €^-Y (11 ^.C2 9 21 .11 (Aj^.. €°^ ^^^s 1 f t Iu^ti^r, is metari.81,13-

p

^mu

. ; :
t°e

.,..̂
R ^.€ a^^. .v.c

i^c; .,.. ,a z .q"P ...̂ '^"' ..̂
 it c^1"t ^ f €̂ eC's't

cf ^ ^ rse a ' tt i "V' OBwCtC' o4"CEe OT' Pra,"1. ^ smdw fi'"e P ` ( Pmrt (B) « . ., kcantradi +.^µ tory

a` ^v ?ri ^ ^ c f r p ° m , r^l.:!r y ( ^ _ ' ^ . . r t (D^ r € "¢

t`i R°he S"IC i e issk"s S? ^^ ^'33I?"r?Iy

t LA^fl t=! h' 1' h 9J 3 th^,, n t ''^ 9 P F 1r+J ?. m w E€ 'T"' ,.^i m 1i1e -54_ n "1 f "`, h T V «
9

The 1 e'",sSi-t ?t9 o "?adlSP 1 s" 1ble mq/ idenci" , Vlc,-. ? , ` , # ' p ; ` ° o s e c ? . 4 + o " l m l 7197,s-

i onductfi e g a?#d t!7 31ie`G ts.'..."e n,'<:1 ` st,iPPW,̂''r?'t',9<19 ttlh°^ clm "A's q , ' " . F " t " m TA T

9RAXTn- ^^,i='^^2 Ohio Apcs.3d ?S,42 D!St .1 99-rlS?'ATE t!

S, M .3. T H! 3 14 o In i ^ 9 t ^ 73 r-i 1 14 (19 S .14• ) . F !„1rt 3"$ e :li° ..,, t.I ^'J 0 17r t J* r, Q ? *g ^ ^ ^ ^ C ^ ? ld ^

C[0 n C, e 1, ^ 1-,, a q ^^̂ ^ ^M"!'^„"-Ca^ S '}' ,^! tl 1a.1:T^-i ^^'x^ ^ ^....
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^^ 10h1n St, .3e ' 9:3,916 (2003) !3^dl^^r Clh EvidR ,402, i'Mvtd.^n re WTI I c^I 1:

?„^ .^ ^.,
r .,.`"^,1._ ^?h .„!,.^^t^^ a€n^a°^r ,e.̂. ir^ . , S"^`..^:T#^ 41 rri ^ °,

,•.,. ...^ ^. ^.":, e ^. .. ,. .M w.o .. .., ,.r ... -^^..^na "^ ^^r=^^t ^, ^^t ^°

B ^ , ^ 4^ , !^E, 75 ^!"^ 5.n 9^"^ e 355, "^s^7--6"^ (1 9^?^+'1 ;1^91.^Z ^^ .^,..^.^^:r7 ^^

DICK, 42 ^9 ='^,^,wa, ^ , St>< , .^'^^ (4};^;ASSF'^' t_€ A!lER^',"^5 0',I^a7 9°.°m 299 f18 ^'4^'^,. ^.̂  "

Oh Evid.P z608(P) t 1 ) s^n^^ar^., Pr^'.or a CtS,^rLIc^a 55 1 ^S9,O^' 3 ^sr:^nc^:.ra^,e
^ ^

wa_'Lmess .W-ETSS'^^^^ERGER 115 OHTO El;^^'^7C"^^"^_, .7 y ^.^,^° ing STATE t^ GREt^R ^_ -

"'9 Oh,.o Si".31^ 2,16 (19883wThr" a^'.'c,::•n?^3?",RI._--m- 's^a"'w,el;. qrs 3.tell ar; the

e-tem'sw al of ALC r^^argss in eacc^iang; fo^ ^^^^.°.^n^€^,{,r^^^^^^^^•.^^^^ 119-'sqii

", .mp1^^11m?;'nt.,.` ^ ^ ^ E V.
M ^̂  G^" r^̂̂ ,•. ul Moy _.^^s ,^.s n^°^.^trar ;?

^E H E1, E+On 11 i.w, r-, t .2 r,i I I ( 19.77^I''-^O D^'^7a OF fi3EfiiTAt HEPi„^^^l V. ^^TLOGA(f•r

ABEL, 46° U.S. 45 ('^ q^#^^).^'o^^;b,.^, ^^d^.nc^`^.^ Ohio d^^*^n'^^ 178 (°^^?^^),#^^^e ^s.

th,^ iftr"v 4.r!l•.th ° a+her l5mon,, -̂a• s or ^ct*,;," tt ,v? ml.s'^^ ^g n-h.r v1ti:,1. R„404( .̂.^.^) and

1n3(C),STATE V. MAW1,19, t^bi^ ^^^^rf 'i^ ^1985;^^9TATE V. 1-11TO4^^^^S 6n

^!."^ (1982) sf^^^^^' U. 37^^,.^. U.S. 717 (1962) PsamiltIngOh^^^^o St.2d 913 ,. ^.

^••:^ ^ #^'^^4i^ ^,^"^" ^•^:^ '^r ^ ^^"' t.!'^^8'd °^^^"f",^'^,^^"^ '^ "^^ ^ E^F^^' ^lW^'l^ y r"a^fi^ ^°^^^^^ 1..!^1"^ _ ^ 1^^

', "^ ^ "^ r^• °^. ^ k",̂ k'^ ^ ^ t^ w ^ ^ a. "^' ^"? ^ 'a.` 3 '^ ^ A ^? .. ^ ^',` ^ ^ ^ '^. ^ '^:" ^ ^'. "^ "^ '^ ^`̂  °^: ^ ^ a"^ ^ ?°? '^* ^ ^ '^ ^''^ t^ q^ c^ ^ V ^ ^ $ ^. ^ "^' ^ ^

Oh> Evid,,R .613(A) a ?tt here "eny Tgg at"? r' al E i ar. °^.r.t if"! C e b stwapn 1".h " t{'" sti. mnn1d

a4 i d the p'"' r 1J io'-.P ^ 9-tatement will

.'̂. ORM^'„ CM,`. ON EVIDEMCFE ^31, st 74.

The E!t ldenC g R€.4 ^ S r, °" goAJ e ?",' ^ pr !I-j c a '^ ^ inq s, in th}"' ct;3 Lirt s. of tti 71 ....

^ ^etle", purs^.^mmt to ^^^ ^,I.R .1 01{ A} ;,2E,9MMf.l^^ !-3 V. STATE, ^ Ohi-^ St. 325

(1056) Th°°w .;* fy r t"f _y; ot.i e V ?. .0"Ait .b aP"t s !"a f t hrr? 1^V i, d!:^ mrcs . ' 1.11 , e s y a3T! a"4 4,! ^ ^ s to

,if r 0 u d €.^^^r, t ^e a r, ur t ^^ ^s d ^f 1- n 9 d i.im ; f;-n i.9L 9 o m v . r, r, Ilis p m , ^, n h `,^ ^^^ . r-i

^2 '15 ( 1!? rq 7 ) m

- ...r.......- P -:-- .ve: .in n i /: n"E'Ykt-'^ S"t`ii4C3 € t 9`3A 113^A 9T a•ra• '̂^.F .7 11€.r T A, gLL F^ C^, 71 pY

1^ •
^y^',I3 ^• ^+ â.RRR. g^¢t SG^4 ''(' Y' tti)^. iLr`^t^' .̂^ ^^ .^ O3..^ ATT^ ^ ^*.:: O^"?tl. E^1 4„ P'^ .»i^. .^+r ^^ 1 540_^' ,r., ^ ;"' i^ ^ ^1^ l. 9)
9„^ .^•4

' '}'
':t,.

-{^ie i"^.r I 5 G... L.:^ 5 « a 1 a... ^ i•a 4^r

P t h p 1`? d 14 °" h A .,. *": 9`t ^ e.2 e P.a t s , U ., S .. C a n a t i t qu t i n "', .

Tn 9.u < T. ° epo:^ t :M - ? 2192 (i°^ SMM 12),15 n ^ .Mtl Aa Swab ^^ f e C°^ otln,

^I s ^ -Ff ^ -„ Cs! '^' '°3srj3Ohi'Im is si8ow!^ tn be c ^ ^ G o - f Rs h"x

^ i , ^^



^f fii^^^ g s ?^^^"* a*'^ ^.C^ (T^ 92^+) s^3s^ ^1hl ^

Apj^^^lm, ^&^ ^3 k^ not ^ S " ^^^ f"^?r..V:^.n^,e°^"t.^"a
a^t,EktiC^v ?„40 3. °^'^ m^7sal§«y^

er e ^"; u t°IT " n g mn d La4 ,a! r= confused by th is ad"^ ed

^5 !°'; l'^aP ?l l p ^ €'+ ^s?,'^'^'^" '^.:9s ^ 5 ^' ^;^ ^`t e^"9 ^^^.„, ^1 ^` nC'? tf :E. ^` '^;

^ ^°;.r:.^`'^ .^..^V^C' ^»:"1^°a -^.l^ '^^'gR^t. .e^ i^ r+: s^;3

^,.`^. t
'^ ^ '^

^"1 _..*̂  ...

7R; '^

^
^

^^^ ^ ^ ^
^ Sl^ ^°r' g"a,^f J.e^ m"̂ ^^1'. 1"^ ^ i 5..4 c, a.... P `^_ .̂ E,.. ^^ ^ ^

_..nc . a
.

.,, ^ ...,,,'^, .,̂ỳ

socneqd it r!4ld, as evidenred by
^^^^^^ou^ ^^^ dged°^ y lct^arsctmrs A^^

t"he verdirt~ ( which a ^ ^` oE^i'a'^e^' °^R'^ ^u e4 !) ^` ?'^`^ = et'^!^^ ..,,'^a s=^^,`F.d f!^"`^"'
^'?^ ^ '^.- '^

f wh^.''^

pr:o sacutio"r " ! or, `,";l num, t^^ ^^f e r e ?}ce ,^"
.^ to 11 gan'7 P. f fil 5_"Ytl a"°fi9,°'.. 1

r3^ ^oll.e p ^^e ^v en
[nlll gang®St^ec4 ^ A^^^r^

b --^^7 .

eTv r u tsTqTPTnT COURT OF APPEAfrS llIOLATED
1 . U 1 . ^ . . _ .

^"^^^ ^^`^ ^ ^ ^^^^7 ^^3..^^^ ^^^^^`^d ^";1;^. ^°._^-^t ? ^..^ . 9 0^,^STTTa.1TTO^1 q^^ T_ L T T

A^.:L^7t)^ ^! E3R^# Sc 1"I^,^°^''t^^.^ T^? ^'g,T^`Rl^^r^',^ (-^^,t^g°^'^?'r'^i^'TO^^ ^'i^` R`^G^:^"^e r ^M
^` {

Tlip, S:lxth Dr^ ^°h;^ ^'^.gh-t t^t su?^ ^"i l^ ^s^° i^e x^^:^a°^^'°^^`^°^"^^^ ^^^^^^ ^
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s
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2 g-,^ {.RĴ ... )gr
^6 WL 1409^?'^ ^',n^,

9.:R^ r '̂w -4^
,^^q corir^'. ^^^^a`ppl, e;^

1.-i ^ I
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^̂^
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"9 a.. , .^Th.4 ^!,. "^5^l,^n^tm 9..^^ e.^^^. .^`^^^
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OSOWIK, J.

{¶ 1} This is an appeal from a judgment of the Lucas County Court of Common

Pleas, following a jury trial held on September 26 through September 29, 2011, in which

appellant, Jorge Rojas, was convicted of five counts of complicity to commit aggravated

robbery, each with a firearm specification, and two counts of complicity to commit
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felonious assault, each with a firearm specification. Following a sentencing hearing on

October 14, 2011, the trial court sentenced appellant to serve a total of 71 years in prison.

On appeal, appellant sets forth the following seven assignments of error:

Assignment of Error Number One: The trial court erred in failing to

grant appellant's motion to sever.

Assignment of Error Number Two: The trial court erred to the

prejudice of the appellant for failing to declare a mistrial upon appellant's

request, thereby denying appellant due process of law under the Fifth and

Fourteenth Amendments to the U.S. Constitution and sections 10 and 16 of

the Ohio Constitution.

Assignment of Error Number Three: The trial court erred to the

prejudice of the appellant when it denied his right to dismiss his attorney

and provide new counsel as contrary to the Sixth Amendment of the United

States Constitution and Section 10, Article 1 of the Ohio Constitution.

Assignment of Error Number Four: Appellant was denied effective

assistance of trial counsel.

Assignment of Error Number Five: The verdicts of the jury were

against the manifest weight of the evidence.

Assignment of Error Number Six: The cumulative effect of the

errors committed by the trial court violated the appellant's right to a fair

trial.
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Assignment of Error Number Seven: The trial court should have

merged several of the sentences as part of the same transaction or

occurance [sic].

{¶ 2} In June and July 2010, a group of eight or nine young men cOmmitted

robberies throughout the Toledo area. The first was on June 15, 2010, at 4:45 a.m., when

six men, riding in a blue Chevrolet Impala, went into the carryout of a Marathon service

station on Alexis Road. Two of the intruders, armed with shotguns, threatened the

owner, Saravana Sornasundaram, into giving them money from the cash drawer, as well

as beer, cigarettes and other merchandise. On the way out of the store, one of the men

fired a shot at the store's security camera.

{¶ 3} Similarly, on June 27, 2010, at 6:15 a.m., the group robbed a Circle K

carryout on West Alexis Road in the same fashion. The only difference was that the

members of the group exchanged articles of clothing and stole a blue van which they

used to ride up to the carryout. After the robbery, they drove several blocks in the van

before switching to the Impala and driving away. No shots were fired; however the same

two men, armed with shotguns, threatened both the store clerk and a customer.

{¶ 4} During both of the above robberies, the men wore cut-off T-shirt sleeves on

their heads to disguise their facial features. A witness stated, and the security cameras

showed, one of the men wore a gray hoodie with red and white stripes on its sleeves.

One of the robbers left a handprint on the door of the Circle K.
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{¶ 5} On July 7, 2010, the group robbed a KeyBank on West Central Road in

Sylvania at 11:00 a.m. At the time, three or four employees were in the bank. Upon

arriving in a stolen van, the men ran into the bank. One of them fired a shot over the

head.of teller Heidi Birkenkamp. Another jumped over the counter and removed

$1,002.50 from Birkenkamp's drawer. When assistant manager Shawn Flaherty and

another employee ran to the basement, one of the men fired the shotgun at the door as it

closed behind them.

6} On July 15, 20.10, at 6:00'a.m., the group, minus two of its members, robbed

a Sunoco station on Monroe Street in Toledo. Using a stolen Jeep, they drove up to the

station. One of the men pointed Ei handgun at the clerk, Tim Green, and forced him to the

floor. A total of $600 was taken from the cash register, along with some merchandise. In

addition, the men.,took Green's wallet and cellphone. After abandoning the Jeep several

blocks away, the robbers got into the Impala and drove to a garage located at 857

Kingston. After searching the abandoned Jeep, police found a shirt sleeve containing

DNA consistent with two of the men.

{¶ 7} On March 4, 2011, the Lucas County Grand Jury indicted appellant on 11

counts and specifications, all constituting felonies, arising from various robberies that

occurred in 2010 on June 15, June 27, July 7, and July 15. The eleven counts included

one count of aggravated burglary, six counts of aggravated robbery, one count of

attempted murder, two counts of felonious assault, and one count of breaking and
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entering. Also charged in the four robberies were co-defendants Martin Cheno, Edgar

Ramirez and Javier Garcia.

{$ 8} On September 23, 2011, appellant, through court-appointed counsel, filed a

motion to sever pursuant to Crim.R. 14, in which appellant asserted that he would not

receive a fair trial if he was not triedseparately from his other co-defendants. In support,

appellant argued that unfair prejudice would result because statements made by or about

appellant's co-defendants could be wrongly applied to appellant and, in addition, such

statements may contain prejudicial information about appellant. Appellant asked the trial

court for a hearing on the motion to sever.

{¶ 9} A jury trial was held on September 26 to 29, 2011. On the first day of the

trial, defense counsel renewed the motion to sever, which the trial court denied, and

memorialized in a judgment entry issued on September 29, 2011. On that same day, the

trial court, pursuant to the state's request, entered a nolle prosequi as Counts 1, 2, 3 and

10 of the original indictment, and the attending firearm specifications, as well as the gang

specifications attached to the remaining Counts 4, 5, 6, 7, 8, 9 and 11.1

{¶ 10} At trial, the state presented witnesses to the actual robberies as follows:

Marathon station owner Saravana Somasundaram testified that five men, two of which

carried guns, entered the store and ordered him to open the register. After taking $800 in

1 The remaining counts were referred to as follows at trial: Former Count 4 became
Count 1, former Count 5 became Count 2, former Count 6 became Count 3, former Count
7 became Count 4, former Count 8 became Count 5, former Count 9 became Count 6,
and former Count 11 became Count 7. All counts retained the firearm specification.
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cash plus beer and cigarettes, they fired one shot at the ceiling and left. They wore

masks, which covered everything except their eyes. They appeared to be white. One

gunman wore a brown jacket and the other wore a black hoodie.

{¶ 11} Circle K assistant manager Gloria.Case testified that five men got out of a

green van and entered the store. They carried a "big like book bag." One put a shotgun

to the back of Case's head. Case also testified that one man wore a gray hoodie and a red

mask, one wore a "dark" hoodie with a red mask, two wore gray hoodies, and one wore a

hoodie with red and white stripes on it. As the men.left; one left the print of his left palm

on the glass door. Circle K customer Tammy Davis testified that she saw five guys with

ski masks and shotguns, and gave $20 to one of the guys with a gun. Davis did not see

the men take anything from the store. She saw a dark minivan.

{¶ 12} KeyBank teller Heidi Birkenkamp testified that five men wearing masks

exited a dark blue or green Dodge Caravan and entered the bank. One was wearing a

Carhartt jacket and a red bandanna, and two or three had large guns. Birkenkamp stated

that the man in the Carhartt jacket fired one shot into the ceiling over her head to stop her

from setting off the silent alarm. They also fired at the bank's back door. Birkenkamp

stated that all the men wore hoodies, masks and gloves, spoke "good English" and were

possibly of "Arabic" descent. KeyBank employees Carmen Whityam and Shawn

Flaherty both testified that they were in the bank's copy room when they heard a gunshot.

Flaherty opened the copy room door and they saw five men wearing dark clothes and

6.



masks. One wore a Carhartt jacket and carried a gun. Whityam and Flaherty both stated

that the man in the Carhartt jacket fired a shot at the door as Flaherty closed it.

{¶ 13} Sunoco cashier Timothy Green testified that five men caine into the store.

Two wore Carhartt jackets, and one.carried a revolver. Green said the men took $600 in

cash and merchandise from the store. He also gave them his wallet, which contained

credit cards and $200 in cash. On cross-examination, Green said one of the men may

have been "black;" however, they all wore masks that covered their faces up to the bridge

of their noses.,

{¶ 14} The state also presented testimony by Toledo Police Detectives Scott

Smith, Jay Gast and Terry Cousino. Smith testified that the print on the glass door at

Circle K, which appeared to be fresh, belonged to Raul Moya. Cousino testified that

police searched a home and garage at 847 Kingston Ave on July 21, 2010, pursuant to a

search warrant. Items found in the garage were black "dot" gloves, red and blue

bandannas, a tan Carhartt jacket, blue and black T-shirt sleeves, a gray ECHO hoodie

with stripes on the sleeves, a light blue ECHO hoodie, and a gray T-shirt with the sleeves

cut off. Cousino stated that evidence collected at the garage was depicted in photos taken

from the different robberies. On cross-examination, Cousino testified that the clothing

and gloves could have been worn while repairing automobiles at the garage. On redirect,

Cousino testified that the gray hoodie with red and white stripes was similar to one

shown in the video of the Circle K robbery.
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{¶ 15} Sylvania Township officer Jim Rettig testified that he found gloves and a

dark hoodie in the KeyBank parking lot after the robbery. He also found a KeyBank

business card, a dark cloth and a book bag in the Dodge Caravan, which was parked two

to three blocks away from KeyBank. On cross-examination, Rettig testified that the blue

T-shirt sleeve had a mix of DNA from Victor Cheno, appellant's co-defendant, Ramirez,

and an unknown individual.

{¶ 16} Raul Moya testified at trial that he was part of the group that robbed the

Marathon station, the-Circle K, KeyBank and the Sunoco'station. Moya stated that, at the

time of trial, he was 17 years old. Moya further stated that he was identified by the palm

print he made on the glass door of the Circle K, and he was initially charged along with

appellant, Ramirez and several other men; however, he was granted immunity in

exchange for his testimony at trial.

{¶ 17} Moya testified that all the robberies were planned in the garage of

appellant's home, at 847 Kingston. Moya said that appellant and Ramirez were armed,

and that all the men were disguised with hoodies, long sleeves, sweats, and face masks

made from T-shirt sleeves. Moya also stated they all wore latex gloves with dots that

were also used by appellant to fix cars at his garage. Moya said they went to the

robberies in appellant's navy blue Impala, and that a driver would stay in the Impala

while the rest of the men robbed the stores and the bank. Moya testified that appellant

shot at the security camera in the Marathon store. It was appellant's job to hold a shotgun

while the others took money and placed other items in a bag. Moya further stated that,
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after each robbery, the group went back to 847 Kingston to divide up the money and the

stolen merchandise.

{¶ 181 Moya stated that the men "switched up" their clothes between the various

robberies._ He described each of the four robberies and the differences betweenthem in

detail. He said that appellant pointed a shotgun at the Circle K clerk and told her to open

the cash register. He said that sometimes the group would get into a stolen vehicle and

drive several blocks to meet Garcia in the Impala before gQing back to 847 Kingston

Moya identified appellant as the person who shot at the ceiling and the back door during

the KeyBank robbery. He also said that appellant had a handgun during the Sunoco

robbery, but did not fire the weapon. Moya identified items used during the robberies,

i.e., masks, jackets, and various bags, from photographs of evidence recovered from the

crinie scenes and the garage at 847 Kingston. Moya stated that he left a palm print on the

door of the Circle K because he only had one glove that day.

{¶ 191 On cross-examination, Ramirez's defense attorney began to question Moya

concerning the robbery of an ATM machine on July 18, 2010. At that point, the

prosecutor objected, on the basis that the ATM robbery, and the attempted shooting of a

Toledo police officer during that robbery, was unrelated to the charges pending against

appellant and Rainirez. Ramirez's counsel replied that he intended to question Moya's

credibility because Moya testified under oath that he was with Ramirez on that day when,

in fact, there is evidence that Ramirez was in jail at that time. Appellant's counsel then
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stated that she would not object to questioning Moya's credibility in general. The court

then overruled the prosecutor's objection, and questioning continued.

{¶ 20} Ramirez's counsel read into the record a portion of Moya's testimony

concerning events surrounding the ATM robbery, to refresh his memory. In that

testimony, Moya stated under oath that he was with Ramirez on July 18, 2010. Moya

further stated that he, Ramirez, appellant, and several others were "hanging out" at 847

Kingston, smoking marijuana and drinking beer. Moya also recalled being interviewed

by Gast for three to f ve hours on January 6, 2.011, during which Moya repeatedly lied to

protect Martin Cheno, another member of the group who was the father of Moya's

sister's baby. Moya also stated that he lied during a second interview for that same

reason. However, Moya said that he changed his mind later and began telling the truth to

investigators, to keep them from involving his younger brother in the investigation.

{¶ 21} On cross-examination by appellant's counsel, Moya testified that he was

arrested on July 19, 2010, and that appellant was with him at that time. Moya stated that

he was charged with attempted murder, felonious assault and aggravated robbery in

relation to the ATM robbery, and that he was offered a shorter sentence in return for his

testimony concerning the other four robberies.

{¶ 22} Moya also testified that the charges were made because he shot at a cop

during the ATM robbery. At that point, appellant's counsel objected; however, the trial

court found that the door was open for that line of questioning and overruled the

objection. Thereafter, Moya recounted the ATM robbery in detail, and named appellant
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as a participant in that robbery. Appellant's counsel did not object to the detailed account

of the robbery; however, the trial court interrupted the testimony twice to question its

relevance, and noted that no objections were made to this line of questioning. The trial

court also gave the jury an instruction limiting the application of Moya's testimony as to

the ATM robbery as follows:

As to other acfs, that evidence is received for only a limited purpose,

it is not received and you may not consider it to prove the character of the

individual defendants in order to show that they acted in conformity or in

accordance with the character relative to the allegations contained in the

seven counts of the indictment for which each stands. You can only use it

for purposes of testing the credibility of this witness [Moya] and for no

other purpose.

{¶ 23} After the trial court's limiting instruction, Moya testified as more details

regarding another co-defendant, Martin Cheno, with whom Moya's sister had a baby.

The trial court again questioned the relevance of the questioning, and asked the jury to

disregard it. Thereafter, the prosecutor questioned Moya about the planning of the ATM

robbery. The trial court again interrupted and questioned the relevance, noting that no

objection was made to the question. Appellant's counsel responded: "I'll object, judge,

if you want me to." Moya then testified that, even though he lied before about details of

the four robberies, he eventually decided "it was best at the end to come forward" and tell

the truth.
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{¶ 241 After Moya's testimony, appellant's counsel moved for a mistrial. In

support of her motion, counsel referred to her motion to sever, in which she mentioned

the potential for evidence to be elicited in Ramirez's defense that would be harmful to

appellant. Defense counsel stated that she would not have moved for a mistrial but for

Moya's testimony. After reviewing appellant's motion to sever, the trial court noted that

no objections were made to Moya's testimony and, in fact, the court stopped the

questioning on its own initiative and gave a limiting instruction because it was not

relevant to the chargQs against appellant• and Ramirez. Thereafter, the motion for a

mistrial was denied.

11125) When the trial resumed, testimony as to DNA analysis was presented by

Ohio Bureau of Criminal Identification and Investigation ("BCI") employee Cassandra

Agosti, who testified that she tested a black shirt sleeve, a black hoodie, and a Carhartt

jacket taken in connection with the Sunoco robbery and compared them to "standards"

given by Ramirez and appellant. Agosti stated that appellant's DNA was not on any of

those items. She also testified that a blue and black cloth taken in connection with the

Marathon robbery contained a mixture of DNA; however, appellant was the major

contributor.

{¶ 26} Toledo Police Detective William Jay Gast testified that he investigated all

four robberies, as well as the ATM robbery attempt on July.19, 2010, and he was able to

tie all the robberies together using cell phone records, analysis of the video evidence, and

items seized during the search of 847 Kingston, along with DNA evidence that was
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submitted later. Gast stated that the "MOs" employed in all the robberies "sure seemed

to match." Gast also stated that Moya provided much information, and that police went

to "great lengths" to "try to substantiate his information that [Moya] provided in his

statements." Gast acknowledged that Moya initially lied to police to protect another eo-

defendant to whom Moya had family ties; however, enough evidence was obtained to

substantiate Moya's claims.

111271 Testimony regarding the collection and analysis of video evidence was

presented by Sylvania Township, Detective William.Hunt and Toledo Police Officers

John Mattimore, Mark Johnson and Randall Navarro. After they were authenticated,

videos of all four robberies were played for the jury.

{¶ 28} As part of Ramirez's defense, Lucas County Sheriff s Department

Lieutenant James Williams then testified that Ramirez was arrested on an outstanding

traffic warrant on July 18, 2010, and was booked into the Lucas County jail at 12:25 p.m.

on that date. Williams stated that Ramirez remained in police custody until he was

released at 7:55 p.ni. on July 19, 2010. Julie Heinig, laboratory director for the DNA

Diagnostic Center in Cincinnati, testified that items she tested for DNA contained a

mixture of various contributors and that, although Ramirez could be excluded some of the

items, neither he nor appellant could be excluded from all of them.

{¶ 291 Appellant and Ramirez chose not to testify on their own behalf. Appellant

did not call any witnesses to testify in his defense, and appellant's defense counsel did

not renew the motion for an acquittal or the motion to sever. After closing arguments, the
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trial court instructed the jury as to the elements of the crimes charged and the applicable

law. After a period of deliberation, the jury found appellant guilty of five counts of

complicity to commit aggravated robbery (Counts 1, 2, 3, 4, and 7), with a firearm

specification for each count, and two counts of complicity to commit felonious assault .

(Counts 5 and 6),2 with firearm specifications for each count.

{¶ 30} A sentencing hearing was held on October 14, 2011, after which the trial

court sentenced appellant to serve 4 years in prison for each of the, 5 aggravated robbery

convictions, and 9 years for each of the two felonious assault convictions, plus an

additional mandatory 3 year sentence for each of 4 firearm specifications:3 The sentences

were ordered to be served consecutively, for a'total prison sentence of 71 years. A timely

notice of appeal was filed in this court on November 28, 2011.

{¶ 31} In hi first assignment of error, appellant asserts that he did not receive a

fair trial because the trial court did not grant his motion to sever. In support, appellant

argues that Moya's testimony regarding appellant's involvement in the ATM robbery is

an example of the prejudice that arose because the trial court refused to grant his motion

to sever. We disagree, for the following reasons.

{¶ 32} Crim.R. 8(B), which governs joinder of defendants, provides, in relevant

part, that:

2 As to Count 6, the jury found appellant not guilty of complicity to commit attempted
murder, but guilty of the lesser included offence of felonious assault.

3 The firearm specifications for Counts 5 and 6 were merged.
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Two or more defendants may be charged in the same indictment,

information or complaint if they are alleged to have participated in the same

act or transaction or the in the same series of acts or transactions

constituting an offense or offenses, or in the same course of criminal

conduct. * * *

{¶ 33} Crim.R. 14, which governs relief from joinder, provides that a separate trial

may be held upon motion, "if it appears that a defendant or the state is prejudiced by a

joinder of offenses or of defendants in'an indictment, information, or complaint, or by

such joinder for trial together of indictments, informations or complaints ***."

{¶ 34} It is well-settled in that joinder is favored and is to be "`liberally

p rmitted."' State v. Scott, 6th Dist. No. S-02-026, 2003-Ohio-2797, ¶ 13, quoting State

v. Schaim, 65 Ohio St.3d 51, 58, 600 N.E.2d 661 (1992). If a motion to sever is made at

the outset of a trial, it must be renewed at the close of the state's case or at the conclusion

of all of the evidence so that a Crim.R. 14 analysis may be conducted in light of all the

evidence presented at trial. State v. Hoffman, 9th Dist. No. 26084, 2013-Ohio-1021, ¶ 8.

The consequence of failure to renew the motion to sever is loss of the issue on appeal. Ia'.

{¶ 35} It is undisputed that, in this case, appellant and Ramirez participated in the

same or similar acts that constituted the charged offenses, and that were part of the same

course of criminal conduct. The only references to appellant's motion to sever occur

when the motion is discussed and denied at the outset of the trial and again after Moya's

testimony, while appellant's counsel is arguing in favor of a mistrial. The record does
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not show that appellant's counsel renewed the motion to sever at the conclusion of all the

evidence. In addition, the record shows that the trial court, on its own initiative,

questioned the relevance of Moya's testimony regarding the details of the ATM robbery

and instructed the juCry11\itV(a1t it^:w)as to be considered only as to. the issue of Moya's

credibility. Under these circumstances, we cannot say that the trial court either abused its

discretion by allowing Moya to testify, or prejudiced appellant, and therefore committed

plain error, by not ordering appellant to be tried separately. Appellant's first assignment

of error is not well-taken:

^ {¶ 36} In his second assignment of error, appellant asserts that the trial court erred

hen it denied his rriotion for a mistrial. In support, appellant argues that the attempt to

elicit testimony from Moya concerning the attempted murder of a police officer during

the ATM robbery prejudiced appellant so that a fair trial was impossible.

{¶ 37} On appeal, the trial court's decision to grant or deny a motion for a mistrial

will not be overturned absent an abuse of discretion. State v. Goerndt, 8th Dist. No.

88892, 2007-Ohio-4067, ¶ 20. An abuse of discretion connotes more than a mere error of

law or judgment, instead requiring a finding that the trial court's decision was

unreasonable, arbitrary, or unconscionable. Blakemore v. Blakemore, 5 Ohio St.3d 217,

219, 450 N.E.2d 276 (1983). Generally, the granting of a mistrial is proper only in cases

where a fair trial has become impossible. Goerndt, 2007-Ohio-4067, ¶ 21. "[T]he

essential inquiry on a motion for mistrial is whether the substantial rights of the accused

are adversely or materially affected." Id.
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{¶ 38} As set forth above, the trial court issued a limiting instruction to the jury as

to the use of Moya's testimony. In such cases, the jury is presumed to have understood

and correctly followed the trial court's instruction. Id. at ¶ 24.

(11391 On consideration, we find that the trial court did not abuse its discretion

when it denied appellant's motion for a mistrial. Appellant's second assignment of error

is not well-taken.

e rror, appellant asserts that the trial court erred11401 In his third assignment of e

when it did ndt dismiss his appointed attorney and provide him with new counsel on the

first day of trial. In support, appellant argued that his relationship with appointed counsel

was broken down to the point that it jeopardized his right to effective assistance of

counsel.

{¶ 41} It is well-settled that the right to competent appointed counsel does not

"require that a criminal defendant develop and share a`meaningful relationship' with his

attorney." State v. Swogger, 5th Dist. No. 2011-CA-007, 2011-Ohio-5607, ¶ 12, citing

Morris v. Slappy, 461 U.S. 1, 13, 103 S.Ct. 1610, 75 L.Ed.2d 610 (1983). In that regard,

a showing of hostility, tension, or even personal conflict between an attorney and his

client are not sufficient to justify a change in appointed counsel, unless there is a showing

that such conflict interferes with the preparation or presentation of a competent defense.

Id. at ¶ 14. A mere disagreement between attorney and client as to trial tactics is not

sufficient to justify a change in appointed counsel. Id., citing State v. Glasure, 132 Ohio

St.3d 227, 239, 724 N.E.2d 1165 (1999).
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{¶ 42} The record shows that, prior to trial, appellant asked the trial court to

replace his appointed counsel because she "no longer has my best interest in mind."

Specifically, appellant stated that he was not ready to go to trial because counsel did not

give him all of the discovery in the case, and she did not sufficiently confer with him

regarding his defense. Counsel responded that she visited appellant in prison at least 12

times, and that she gave him the discovery that was in her possession prior to trial. At the

conclusion of the exchange, the trial court denied appellant's request for new appointed

counsel.

111431 On consideration, we find that the record does not demonstrate a conflict

between appellant and his appointed counsel that is sufficient to interfere with the

preparation of a competent defense, or that would otherwise prejudice appellant and keep

him from having a fair trial. Accordingly, the trial court did not abuse its discretion by

denying appellant's request for new counsel. Appellant's third assignment of error is not

well-taken.

{¶ 44} In his^fourth assignment of error, appellant argues that he was denied the

effective assistance of trial counsel. In support, appellant argues that trial counsel made

numerous errors during the trial, such as failure to object to testimony and to challenge

inadmissible evidence, and failure to otherwise adequately protect his right to a fair trial.

Specifically, appellant claims that counsel did not adequately pursue the motion to sever,

did not maintain communication with appellant prior to trial, failed to consult with

appellant prior to trial regarding the plea offer, did not object to the prosecutor's
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improper statements during voir dire, did not object to Moya's testimony, failed to renew

the Crim.R. 29 motion at the conclusion of trial, and generally conducted an inadequate

defense.

{¶ 45} In State v. Roberts, 6th Dist. No. L-1 1-1159, 2013-Ohio-1089, ¶ 23, this

court stated:

[t]o prevail on a claim of ineffective assistance of counsel, appellant must

show that counsel's conduct so undermined the proper functioning of the

adversarial process that the trial court cannot be relied upon as having

produced a just result. The standard requires appellant to satisfy a two-

pronged test. First, appellant must show that-the counsel's representation

fell below an objective standard of reasonableness. Second, appellant must

show a reasonable probability that, but for counsel's perceived error, the

results of the proceedings would have been different. Strickland v.

Washington, 466 U.S. 668, 104, S.Ct. 2052 (1984). See, also, State v.

Plassman, 6th Dist. No. F-07-036, 2008-Oho-3842. This burden of proof is

high given Ohio's presumption that a properly licensed attorney is

^competent'. State v. Newman, 6th Dist. No. OT-07-051, 2008-Ohio-5139,

¶ 27.

{gj 46} Based on our determinations as to appellant's first and third assignments of

error, we find no evidence to support appellant's claim that counsel's performance was

inadequate as to the motion to sever or communication with appellant before trial. As to
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appellant's claim regarding counsel's failure to challenge the prosecutor during voir dire,

appellant does not claim that counsel's failure to object was anything other than trial

strategy. See State v. Perez, 124 Ohio St.3d 122, 2009-Ohio-6179, 920 N.E.2d 104,

¶ 206, citing Miller v. Francis, 269 F.3d 609, 615 (6th Cir.2001). (In the context of a

claim of ineffective assistance of counsel, "[c]ounsel's actions during voir dire are

presumed to be matters of trial strategy.")

{¶ 47} As to appellant's claim that counsel failed to adequately consult with him

regarding the plea offer, the record shows that the state offered to dismiss all but one

charge against appellant in exchange for a guilty plea. When appellant's attorney

indicated she had not adequately discussed the latest version of the state's offer with

appellant, the trial court gave counsel and appellant time to consult. Thereafter, the court

inquired of appellant as to whether he wanted to accept the plea. Part of that discussion

was an explanation that, if convicted on all counts, appellant could be 101 years old when

he was released from prison. After that discussion, appellant stated: "[I want to] go

forward with trial. But I would like to address the court that I would like to go to trial on

all counts for interest in justice." Under such circumstances, we cannot say that counsel's

performance was prejudicial or ineffective in regard to the plea offer.

{¶ 48} As to counsel's failure to renew the Crim.R. 29 motion at the end of the

trial, we note that:

[t]he standard of review for a Crim.R. 29(A) motion is generally the same

as a challenge to the sufficiency of the evidence. State v. Hollis, 4th Dist.
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No. 09CA9, 2010-Ohio-3945, 2010 WL 3294327, ¶ 19. See State v.

Hairston, 4th Dist. No. 06CA3081, 2007-Ohio-3880, 2007 WL 2181535, at

¶ 16; State v. Brooker, 170 Ohio App.3d 570, 2007-Ohio-588, 868 N.E.2d

683, at ¶ 8. Appellate courts must determine whether the evidence adduced

at trial, if believed, supports a finding of guilt beyond a reasonable doubt.

See State v. Thompkins, 78 Ohio St.3d 380, 386, 678 N.E.2d 541 (1997);

State v. Jenks, 61 Ohio St.3d 259, 574 N.E.2d 492 (1991). State v. Grube,

4th Dist. No. 12CA7, 2013-Ohio-692,¶ 67.

111491 For the reasons set forth in our determination of appellant's fifth

assignrrient of error, the failure to renew the Crim.R. 29 motion was not erroneous.

Appellant's argument that counsel was ineffective on that basis is without merit.

{¶ 50} As to appellant's argument that counsel generally put on an inadequate

defense, appellant has demonstrated nothing to rebut the;presumption that trial counsel's

performance was adequate, or that her failure to "jump through all the hoops," as defined

by appellant, would have produced another result.

{¶ 51} For the foregoing reasons, appellant's fourth assignment of error is not

well-taken.

{¶ 52} In his Fifth assignment of error, ppellant asserts that the jury's verdict was

against the manifest weight of the evidence and was not support by sufficient evidence.

In support, appellant argues that no eyewitness except Moya placed appellant at the scene

of any of the four robberies, and no eyewitnesses testified that it was appellant that either
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carried or shot a gun during any of the robberies. Appellant also argues that no evidence

was presented to show that the robbers intended harm to their victims.

{¶ 53} The term "sufficiency" of the evidence presents a question of law as to

,,/ whether the evidence is legally adequate to support a jury verdict as to all elements of the

crime. State v. Thompkins, 78 Ohio St.3d 380, 386, 678 N.E.2d 541 (1997). The relevant

inquiry in such cases is "whether, after viewing the evidence in a light most favorable to

the prosecution, any rational trier of fact could have found the essential elements of the

crime.proven beyond a reasonable doubt." State v: Jenks, 61 Ohio St.3d 259, 574 N.E:2d

492 (1991), paragraph two of the syllabus.

{¶ 54} "In contrast, a manifest weight challenge questioris whether the state has

met its burden of persuasion." State v. Davis, 6th Dist. No. WD-10-077, 2012-Ohio-

1394, ¶ 17, citing Thompkins, supra, at 387. In making this determination, the court of

appeals sits as a "thirteenth juror" and, after "reviewing the entire record, weighs the

evidence and all reasonable inferences, considers the credibility of witnesses and

determines whether in resolving conflicts in the evidence, the jury clearly lost its way and

created such a manifest miscarriage of justice that the conviction must be reversed and a

new trial ordered." Thompkins, supra, at 386.

{¶ 55} After reviewing the trial court's record; we find sufficient evidence was

presented to demonstrate that deadly weapons were used in the Marathon, Circle K,

KeyBank and Sunoco robberies. As to Moya being the only witness to identify appellant

as one of the robbers, Ohio courts have repeatedly recognized that the jury is in the best
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position to judge the credibility of witnesses because it "is best able to view witnesses

and observe their demeanor, gestures and voice inflections, and use these observations in

weighing the credibility of the proffered testimony." State v. Cook, 9th Dist. No. 21185,

2003-Ohio-727, ¶ 30, quoting Giurbino v. Giurbino, 89 Ohio App.3d 646, 659, 626

N.E.2d 1017 (8th Dist.l993).

{¶ 56} On consideration, we find that the record contains sufficient evidence to

support appellant's convictions for complicity to commit aggravated robbery and

complicity to commit felonious assault. In addition we find, after reviewing the entire

record and weighing the evidence and all reasonable inferences, that the jury did not lose

its way in reaching its verdicts. Appellant's fifth assignment of error- is not well-taken.

{¶ 57} In hi sixth assignment of error, ppellant asserts that the cumulative

e fects of all the errors in the trial court deprived him of the right to a fair trial. The

Supreme Court of Ohio has held that "a conviction will be reversed where the cumulative

effect of the errors deprives a defendant of the constitutional right to a fair trial." State v.

Hopkins, 6th Dist. No. E-10-027, 2011-Ohio-5908, ¶ 60, citing State v. DeMarco, 31

Ohio St.3d 191, 196-97 (1987). Our review in of the record in this case shows that

appellant has failed to establish any prejudice, either singularly or cumulatively.

Appellant's sixth assignment of error is not well-taken

2 {¶ 58} In his seventh assignment of error, ppellant asserts that his two aggravated

obbery convictions that resulted from the Circle K robbery (Counts 2 and 3), and the two

nine-year sentences that resulted, should have been merged into one sentence because
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they arose from the same transaction and were therefore allied offenses of similar import.

In support, appellant points out that the trial court merged the two firearm specifications

for those counts: Appellant is mistaken, for the following reasons.

{¶ 59} R.C. 2941 ^5(A), Ohio's multiple-count statute, provides that, "[w]here

the same conduct by defendant can be construed to constitute two or more allied offenses

of similar import, the indictment or information may contain counts for all such offenses,

but the defendant may be convicted of only one." As set forth above, there were two

victims of the Circle K robbery the store clerk, Gloria Case, and her customer, Tammy

Davis. Although appellant's offenses arose from a single course of conduct, i.e., the

Circle K robbery, each offense...invo.l-v.e.d a separate victim, Case and Davis. Therefore,^^.,^....^..^..^.^^^.... -.^....^.,N.^.^..^^.Y

they were not allied offenses of similar import, and the trial court did not err

o nine-year prison terms. See State v. Feller, lst Dist. Nos. C-110775, C-110776,

2012-Ohio-6016, ¶ 36. The merger of the two firearm specifications pursuant to R.C.

2929.14(B)(1)(b) has no effect on whether or not the underlying offenses are allied

offenses of similar import. See State v. Marshall, 8th Dist. No. 87334, 2006-Ohio-627 1,

I

¶ 36 ("Although the crimes may be part of the same transaction and therefore the firearms

specifications merge, it does not meant that the base charges are allied offenses of similar

import."); and State v. Jones, 6th Dist. No. L-07-1292, 2009-Ohio-6973, ¶ 9, citing State

v. Cpregory, 90 Ohio App.3d 124, 129, 628 N.E.2d 86 (1993 . ("[W]here a defendant

_ commits the sam_e_offense-against different victims during the same course of conduct, a_ _--- --. ^_

separate animus exists for each offense.")
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{¶ 60} For the foregoing reasons, appellant's seventh assignment of error is not

well-taken. However, the state has brought to our attention the fact that the trial court

erroneously sentenced appellant to serve a nine-year prison term for Count 6, complicity

to commit felonious assault, a second degree felony when, pursuant to R.C.

2929.14(A)(2), the maximum sentence for a second degree felony is eight years.

{¶ 61} The,judgment of the Lucas County Court of Common Pleas is hereby

affirmed in part and reversed in part. Appellant's sentence as to Count 6 is hereby

vacated, and the case is therefore remanded to the trial court for resentencing as to

Count 6 only. All motions in this appeal are hereby rendered moot Appellant is

ordered to pay the costs of this appeal pursuant to App.R. 24.

Judgment affirmed in part
and reversed in part.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See

also 6th Dist.Loc.App.R. 4.
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T'his decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http://wWw.sconet.state.oh.us/rod/newpdf/?source=6.
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This matter is before the eourt oo a"Motion to Compel Production and Delivery

of Entire `I`ri.al Discovery RECorcl to Appellant pro ae" filed on December 19.,2012, by

appellant, Jorge Rojas. In his motaon, appellant asks this court to provide him with

copies of "a.ffidavits, search warrants, criminal records of co-defendants, photographs to

[sic] counts 4 and 11, bill of particulars, D.N.A. reports, privileged comumur..ti.cation

rnatczials, and the criminal compX2int" i:n criminal case no. CR11-1378. Attached to
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appellant's motion are copies of correspondence in which appellant asked his court-

a1PPointed defense attorney for copies of the same documents he now seeks to obtain

directly fYom this court.

The phio Supreme Court has held that a defendant who is represented by

appointed counsel is prohibited from fiili.lig docuinents pro se.
Staze v. Keenan, 81 Ohio

St.3d l33 138, 689 N.E.2d 929 (1998). Accoxdingly, regardless of the purpose for which
,

appellant seeks the docwxa:ents in question, he may not ask for them directly from this

court.

p,.ppellar^t's ,notlor^ is not well-taken aud is denied. It is so orde.rcd.

Arlene Singer, P J.

Thomas J . Osowik, J

Stephen A. YaurbrouQh S.
CONCLTR.
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Appellant, Jorge Rojas, has filed a pro se "Motion for Oral Argumen.t with

tnfo.rmation to tlie C-ourt." Rojas i5 rep.r.-esented vycounsel and cannot file documents pro

se. See State v. Keenan 81 Ohio St.3d 133, 138, 689 N.1;.2d 989, ( 1998), where the court

sta.tes:

"11, defendant has no right to a`hybrid' form of representation. wherein he is

represented by counsel, bv.t also acts simultaneously as his own counse1.McKaskle, 465

1.

v;r1

Dj EJOURNALIZED
NOV -e 2012



^tlr

U.S. at 183, 1,04 S. Ct. at 953, 79 L. Ed. 2d. at 136; Sta.te v. Thompson (1987), 33 Ohio St.

3d 1., 6, 514 N.E.2d 407, 414."

Accordingly, the motion for oral argument is denied,

Arlene Sin^.J.
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This matter is before th.c court on a"Nlotaon for Leave to Intervene with

dditior.al. Frrors" fled by appellar..it, Jorge Rojas, on September 14, 2012.
'l.z.^ supportof

P.

his motion, appellant states that numerous err.ors occurred during his trial which either

were omitted or not adequate:(y add.ressed in the appellate brief filed by his appointed

counsel in. this a.ppeal. Consequently, appellant asks for leave to "intervene" and file his

own supplemental appellate brief
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The Ohio Supreme Court has held that "(a] defendant has no right to a`hybri.d'

fonn. o.f, representation wherein he i.s represented by counsel, but also acts si.multa.neously

as his own counsel." St.at'e v. Keenan,
81 Ohio St.3d 133, 138, 689 N.E.2d 929 (1998),

citingMcKaskl.e v. Wiggins,
465 U.S. 1.68, 183, 104 S.Ct. 944, 79 L.Ed.2d 122 (1984).

See also State v, 7'honapson,
33 Ohio St.3d 1, 6, 514 N.E.2d 407, 414 (1987). ("Neither

the United States Constitution, the Ohi.o Constitution nor case law mandates * * * h.ybrid

representation.") Ohio appellate courts, citing McK^skle, and Thompson, have held that

an, appellate court is not required to consider a request to allow an appellant who is

represented. by counsel to also raise issues on appeal
pro se. Toledo v. pandrid.ge, 6th

Dist. No. L-10-1333, 2011.-Ohi.o-3712, 118, and
State v. Westley, 8th Dist. No. 97650,

2012-Ohi.o-3571,'¶ 14. In addition, the Appellate Rules do not p.rovide for such a

request.

On consideration, this court finds that appellant's request to file a su.pplemental

appellate brief, pro se, in addition to the one filed by his appointed counsel, is not well-

taken. Motion denied._

/trlene Svnaer F J

Thomas J. Osowik J.

Stephen A. Yarbrough J.
CONCUR.
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