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STATEMENT OF THE CASE

Defendant-Appellee Lashawn Amos was charged in Cuyahoga County by information

with the following offenses:

Count 1, Trafficking of less than 5 grams of a substance containing cocaine in

violation of R.C. 2925.03(A)(1), a felony of the fifth degree; and,

Count 2, Drug Possession less than 5grams of a substance containing cocaine in

violation of R.C. 2925.11(A), a felony of the fifth degree.

After pretrial conferences and discovery was provided, a negotiated plea agreement was reached

by the parties. On December 6, 2011, Defendant entered a plea of guilty to Count 1 and, in

exchange, Count 2 was dismissed.

The trial court proceeded to immediately sentence Defendant to 30 days in jail, a $150

fine, and a 6 month driver's license suspension. Defendant was given credit for time served and

was released that day. As no presentence investigation report was prepared or considered by the

court before imposition of the sentence, the State lodged an objection to the sentence and

pursued an appeal in the Eighth District Court of Appeals.

Upon review the Eighth District affirmed the sentence. With respect to the absence of a

presentence investigation report the appellate court concluded:

As to the requirement for a presentence investigation prior to the
imposition of a community control sanction pursuant to Crim.R. 32.2, the
record reflects the state did not request one. The prosecutor merely
objected to the sentence in general. Crim.R. 47 requires a motion to "state
with particularity the grounds upon which it is made" and to set forth the
relief requested. In addition, paragraph four of the syllabus of State v.

Adams, 37 Ohio St.3d 295, 525 N.E.2d 1361 (1988), states:

The decision to order a presentence report lies within the
sound discretion of the trial court. Absent a request for a
presentence report in accordance with Crim.R. 32.2, no
grounds for appeal will lie based on a failure to order the
report, except under the most exigent of circumstances.



The foregoing language indicates that a trial court's failure to order a
presentence report pursuant to Crim.R. 32 .2 when no objection is lodged
does not make the sentence contrary to law. Furthermore, the record of
this case does not present exigent circumstances because the prosecutor
seemed fully aware of both Amos's criminal record and the circumstances

that led to Amos's conviction. Compare State v. Ross, 8th Dist. No. 92461,

2009-Ohio-4720 (state objected); State v. Peck, 8th Dist. No. 92374,

2009-Ohio-5845 (did not apply Adams); State v. Disanza, 8th Dist. No.

92375, 2009-Ohio-5364 (same). Indeed, the prosecutor communicated
this information to the trial court. Therefore, the state lacks grounds for

appeal on the basis of Crim.R. 32.2.

State v. Amos, 8th Dist. No. 97719, 2012-Ohio-3954, at ¶¶ 13-14, appeal allowed, 134 Ohio St.

3d 1484 (2013).

On the same day this decision was released, the Eighth District also released its opinion

in State v. Richmond, 8th Dist. No. 97531 2012-Ohio-3946, appeal allowed, 134 Ohio St.3d

1484 (2013). Unlike Amos, the Richmond court found plain error where a trial court sentenced

the offender to community control sanctions without first obtaining a presentence investigation

report and remanded the case to the trial court for resentencing.

The State sought en banc consideration of Amos in the appellate court, but the motion

was denied. In denying en banc consideration the Eighth District stated "[w]e find that although

the panel in this appeal applied a different standard of review than the panel in State v.

Richmond, 8th Dist. No. 97531, 2012-Ohio-3946, the standard of review is not dispositive of

these appeals."

The State successfully petitioned this Court for jurisdiction and now submits its merit

brief in support of the single proposition of law.
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STATEMENT OF THE FACTS

The facts giving rise to the two-count information against Defendant are that on or about

November 1, 2011 Defendant waved down an undercover detective from the City of Cleveland

Police Department's Second District Vice Unit and offered to sell him $20.00 worth of crack

cocaine. Defendant took $20.00 from the detective. As the Defendant was arrested, he threw the

crack cocaine down onto the ground. The crack cocaine was tested and determined to weigh .14

grams. (Tr. 8-9).

After accepting Defendant's plea of guilty to drug trafficking and dismissing the

possession charge, the trial court proceeded immediately to sentencing. Relevant to this appeal,

the following occurred in open court and on the record:

The State related to the Court that Defendant had a prior felony record, including drug

offenses that began in the early 2000's. (Tr. 8). The State also indicated that Defendant had

previously been placed on probation and that he had received a prison term. (Tr. 8).

Furthermore, the State informed the court that Defendant had violated his probation in the prior

cases. (Tr. 8). The prosecutor argued "there are seriousness and recidivism factors that apply

here, and we would like the Court to take that into consideration." (Tr. 8).

In mitigation, Defendant's counsel noted that Defendant had been in jail for 35 days and

suggested that it was a significant punishment for selling $20.00 worth of crack cocaine. (Tr. 9).

The defense asked the court to exercise discretion and give the Defendant a sentence of time

served. (Tr. 9).

In allocution, Defendant told the court that he was sorry and he apologized for his

actions. (Tr. 9).

No presentence investigation report was ordered or considered.
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The transcript includes:

THE COURT: 30 days is a long time spent in jail for a
$20.00 buy. Aren't you getting tired of this.

THE DEFENDANT: Yes.

THE COURT: You're sentenced to 30 days in County Jail.
Credit for time served.
You will pay a $150 fine.
Suspended driver's license for 6 months.
Don't apply for it for 6 months.

MR. ROGALSKICan you note the State's objection. For felony 5's
it's community control or prison.

THE COURT: Noted.

(Tr. 9-10). Defendant was ordered released from custody.

The State's appeal of Defendant's sentence in the Eighth District resulted in affirmance.

State v. Amos, 8th Dist. No. 97719, 2012-Ohio-3954.

LAW AND ARGUMENT

PROPOSITION OF LAW
A TRIAL COURT MAY NOT SENTENCE A CRIMINAL DEFENDANT
TO COMMUNITY CONTROL SANCTIONS WITHOUT CONSIDERING

A PRESENTENCE INVESTIGATION REPORT.

a. Imposing a sentence of time served without first considering a presentence

investi atg i on report renders the sentence contrary to law.

Defendant pled guilty to drug trafficking in violation of R.C. § 2925.03(A)(1), a fifth

degree felony. As such, the available options for sentencing were either a prison term or

community control sanctions.

Although the trial court was not required to impose a prison term, it could have imposed

a prison sentence of six, seven, eight, nine, ten, eleven, or twelve months for this drug trafficking

1 Mr. Rogalski represents the State of Ohio as an Assistant Cuyahoga County Prosecutor. (Tr.

2).

4



offense. R.C. § 2929.14(A)(5). When a trial court decides to not impose a prison term, it may

impose community control sanctions as authorized under R.C. §§ 2929.16, 2929.17, and

2929.18. See, R.C. § 2929.15(A)(1). In this case the court declined to impose prison and instead

sentenced Defendant to the community control sanctions of 30 days in the county jail with credit

for time served, a $150 fine, and a 6 month driver's license suspension. (Tr. 9-10).

Ohio law requires that, prior to imposing any community control sanction a sentencing

court must first obtain a presentence investigation report. "In felony cases the court shall, and in

misdemeanor cases the court may, order a presentence investigation and report before imposing

community control sanctions or granting probation." Crim.R. 32.2, Presentence investigation.

"No person who has been convicted of or pleaded guilty to a felony shall by placed under a

community control sanction until a written presentence investigation report has been considered

by the court." R.C. § 2951.03(A)(1), Presentence investigation reports• confidentiality. Thus a

presentence investigation report was mandatory, not discretionary, under the circumstances of

Defendant's case. Here, the trial court failed in its clear duty to consider a presentence report.

Accordingly, the sentence imposed against Defendant is contrary to law.

Upon review of this matter the Eighth District held that a trial court has discretion to

determine whether or not to order a presentence investigation report prior to sentencing a felony

offender to community control sanctions. State v. Amos, 8th Dist. No. 97719, 2012-Ohio-3954.

This holding is in direct contravention of Ohio law and cannot be left to stand.

Trial courts must abide by statutes as written, unless the statute is ambiguous. State v.

Hairston (2004), 101 Ohio St.3d 308, 804 N.E.2d 471. In Hairston this Supreme Court set forth

the standard for statutory construction and interpretation. When a court examines a statute, it

must give effect to the statute's intent. Id. at 473-74, quoting Slingluff v. Weaver (1902), 66
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Ohio St. 621, 64 N.E. 574, ¶ 1 of the syllabus. A trial court may only interpret a statute when the

statute is ambiguous. Id. at 474.

But the intent of the law-makers is to be sought first of all in the language
employed, and if the words be free from ambiguity and doubt, and express
plainly, clearly and distinctly, the sense of the law-making body, there is no
occasion to resort to other means of interpretation. The question is not what did
the general assembly intend to enact, but what is the meaning of that which it did
enact. That body should be held to mean what it has plainly expressed, and hence

no room is left for construction.

Id., quoting Slingluff at ¶ 2 of the syllabus. If a statute is ambiguous, the court must decide the

lawmakers' intent. If the statute is not ambiguous, then no decision on intent is needed, rather

the law must be applied as written. Id.

Here the statute and criminal rule in question plainly required the trial court to consider a

presentence investigation report before sentencing Defendant, a felony offender, to community

control sanctions. Since the trial court neither ordered the preparation of nor considered any

presentence investigation report before sentencing Defendant, his sentence imposed is contrary

to law. Crim. R. 32.2 and R.C. § 2951.03(A)(1).

Every appellate district in the State of Ohio has recognized the duty of trial courts to

obtain a presentence investigation report before imposing community control sanctions for a

felony offenders:

DISTRICT CASE DESCRIPTION
1 State v. Kane, 1 st Dist. No. C- "Here, the trial court imposed a prison

110629, 2012-Ohio-4044, ¶18 term, so it was not required to order a
presentence investigation prior to
sentencing."

1 State v. Lattimore, 1 st Dist. No. C- "Crim.R. 32.2 *** requires a presentence
100675, 2011-Ohio-2863, ¶ 11 investigation only as a prerequisite to

granting community control sanctions or
probation, `and not as a prerequisite to all
sentencing proceedings.' In this case, the
trial court imposed a prison term, not
community control. Therefore, the court
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was not required to order a presentence
investigation report"

1 State v. Sawyer, 1 st Dist. No. C- "On its face, the statute does not require
080433 2010-Ohio-1682, ¶10 the court to order a PSI in felony cases

unless community control is granted. ***
This reading is consistent with the
wording of related laws, including R.C.
2929.19 and 2951.03. The first statute
requires the court, before imposing
sentence, to consider the PSI, `if one was
prepared'; the second forbids the
imposition of a community-control
sanction until a written PSI report has
been considered by the court, but omits
this requirement for defendants committed
to institutions, who may be subject to a
`background investigation and report' if a
PSI is not completed.

2 State v. Brooks, 2d Dist. No. 23385, "The court may not impose community
2010-Ohio-1682, ¶ 10 control sanctions or probation for a felony

offense without first ordering a
presentence investigation and report").

2 State v. Driscoll, 2d Dist. No. 2008 ("A trial court is not required to order a
CA 93, 2009-Ohio-6134, ¶ 65 presentence report pursuant to Crim.R.

32.2(A) in a felony case when probation is

not granted. State v. Cyrus (1992), 63
Ohio St.3d 164, 586 N.E2d 94, syllabus").

3 State v. Barnhart, 3d Dist. No. 2-97- After reviewing the presentence
07, (Aug 13, 1997). investigation report, the court refused to

give defendant community control
sanctions as he had no remorse.

4 State v. Blanton, 4th Dist. No. "R.C. 2951.03(A)(1) states that `[n]o

11CA26, 2012-Ohio-6082, ¶¶ 14-15. person who has been convicted of or
pleaded guilty to a felony shall be placed
under a community control sanction until
a written presentence investigation report
has been considered by the court.'
Likewise, Crim.R. 32.2 states that `[i]n
felony cases the court shall * * * order a
presentence investigation and report
before imposing community control
sanctions or granting probation."' * * *
"Because there is no record that the court
considered a presentence investigation
before sentencing Blanton to community
control for his felony conviction, this



portion of his sentence is also clearly and
convincingly contrary to law."

5 State v. Ewert, 5th Dist. No. "[U]nless a sentencing court is imposing
CT2012-0002, 2012-Ohio-2671, ¶ community control or granting probation
35. in a felony case, there is no requirement

that a court order a pre-sentence
investigation"

5 State v. Kvintus, 5th Dist. No. CA ("The Ohio Supreme has held that a trial
58, 2010-Ohio-427, ¶ 51 court need not order a pre-sentence report

in a felony case when probation or a
community control sanction is not
granted. State v. Cyrus (1992) 63 Ohio
St.3d 164, 586 N.E.2d 94, syllabus; see
also Crim.R. 32.2; R.C. § 2951.03(A)(1).

6 State v. Zimmerman, 6th Dist. No. S- "Under Crim.R. 32.2, a trial court is only
11-007, 2012-Ohio-2813 ¶ 5 required to obtain a presentence

investigation report prior to sentencing if
the trial court is imposing community
control or granting probation"

6 State v. Brown, 6th Dist. No. L-08- "Because the trial court did not place
1183 2009-Ohio-513, ¶ 19 Brown on community control or

probation, Brown had no right to a
presentence investigation and report prior
to sentencing"

7 State v. Williams, 7th Dist. No. 11 "Crim.R. 32.2 instructs that in a felony
MA 131, 2012-Ohio-6277, ¶ 70. case, a trial court shall order a PSI before

it grants probation. But `a trial court is not
required to order and consider a
presentence investigation where probation
is not granted.' State v. Hendking, 8th
Dist. Nos. 75179, 75180, 2000 WL
126733, *7 (Feb. 3, 2000). The trial court
specifically found that Williams was not
eligible for probation or community
control sanctions and thus, it appears that
the trial court was not required to consider
a PSI."

8 State v. Berlingeri, 8th Dist. No. "A trial court is without authority to order
95458, 2011-Ohio-2528, ¶ 9 a community control sanction in felony

cases without a PSI. State v. Peck, 8th
Dist. No. 92374, 2009-Ohio-5845.
However, a PSI is mandatory only if the
trial court sentences a felony offender to
community control sanctions instead of
prison. State v. Leonard, 8th Dist. No.
88299, 2007-Ohio-3745, ¶ 15."



8 State v. Lee, 8th Dist. No. 92327, "We agree a PSI report must be
2009-Ohio-5820, ¶ 5 considered prior to sentencing a defendant

who committed a felony to community
control"

8 State v. Peck, 8th Dist. No. 92374, "The terms of R.C. 2951.03(A)(1) and
2009-Ohio-5845, ¶ 3 Crim.R. 32.2 are mandatory, so the court

had no authority to order a community
control sanction absent compliance with
the statute and rule"

8 State v. Disanza, 8th Dist No. "Thus, while the trial court could
92375, 2009-Ohio-5364, ¶ 8 immediately sentence appellant to a

definite term of imprisonment, it was
required first to order and consider a
presentence investigation report before
imposing community control sanctions.
The trial court committed plain error
when it imposed community control
sanctions for a felony conviction without
first considering a presentence
investigation report"

9 State v. Reglus, 9th Dist. No. 25914, "Under R.C. 2951.03, however a
2012-Ohio-1174, ¶ 19 presentence investigation report is not

required before an offender is sentenced
to prison"

10 State v. Roberts, 10th Dist. No. "Crim.R. 32.2 provides that `[i]n felony
lOAP-223, 2010-Ohio-4324, ¶¶ 9- cases the court shall, and in misdemeanor
10. cases the court may, order a presentence

investigation and report before imposing
community control sanctions or granting
probation.' Similarly, R.C. 2951.03(A)(1)
provides, in relevant part, that `[n]o
person who has been convicted of or
pleaded guilty to a felony shall be placed
under a community control sanction until
a written presentence investigation report
has been considered by the court.'
Appellant argues that the trial court did
not order a pre-sentence investigation
before imposing the sentence of five years
of community control, and that this failure
renders his sentence void.
{¶ 10} A review of the record shows that
there is no merit to appellant's contention
that the trial court imposed community
control without ordering or receiving a
pre-sentence investigation report. The trial



court's February 1, 2008 sentencing entry
specifically states that `[t]he court ordered
and received a pre-sentence investigation.'
Furthermore, at the January 30, 2008
sentencing hearing, the trial court stated,
`I do have before me a short-form
presentence report. "'

11 State v. Montgomery, 11th Dist. No. "Crim.R. 32.2 requires a PSI only as a

2009-A-0057, 2010-Ohio-4555, ¶ 34 prerequisite to all sentencing
proceedings."

12 State v Stevens, 12th Dist. No. "R.C. 2951.03(A)(1) provides:
CA98-01-001, Sept. 21, 1998 at *2. `No person who has been convicted of or

pleaded guilty to a felony shall be placed
under a community control sanction until
a written presentence investigation report
has been considered by the court.'
Restitution, a financial sanction, is a
community control sanction. No PSI was
prepared. However, Crim.R. 32.2 only
requires a PSI before granting probation.
See, also, R.C. 2947.06 (court on its own
motion may request probation office or
officer to conduct presentence
investigation). Nonetheless, because a
community control sanction was imposed
in addition to incarceration, preparation
and consideration of a PSI was required
under R.C. 2951.03. Therefore, the
requirement of a presentence investigation
report prior to imposition of a financial
sanction (R.C. 2951.03) appears to
conflict with the court's authority to elect
not to order a PSI report when it does not
grant probation (Crim.R.32.2)."

Accordingly the State asks this Court to reverse Defendant's sentence as contrary to law.

b. Reviewingcriminal sentences under State v. Kalish.

Criminal sentences are reviewed under the two-prong test delineated in State v. Kalish,

120 Ohio St.3d 23, 2008-Ohio-4912, 896 N.E.2d 124. First, the reviewing court must look to

whether a sentencing court complied with all applicable rules and statutes in imposing a sentence
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and determine whether the sentence is contrary to law. Id. at ¶ 4. If the sentence is not contrary

to law the court then reviews the sentence under an abuse-of-discretion standard. Id.

Although the appellate court ought to have found Defendant's sentence contrary to law

under the first prong of Kalish, the reviewing court instead applied an abuse-of-discretion

standard of review and affirmed Defendant's sentence. The appellate court's mistake arose from

its misinterpretation of this Court's precedent in State v. Adams, 37 Ohio St.3d 295, 525 N.E.2d

1361 (1988).

In Adams this Court reviewed a prison term that was imposed against a felony offender.

The Court noted:

Appellant erroneously asserts that a silent record raises a presumption that the
trial court did not consider R.C. 2929.12. As previously stated, the defendant in
the case at bar did not request a presentence investigation, nor did he object to the
lack of it. The record is devoid of any indication that the trial court failed to
consider R.C. 2929.12. Appellant's failure to address these issues at trial leads to a
presumption that the trial court considered these factors. See State v. Davis,

[(1983), 13 Ohio App.3d 265, 13 OBR 329 469 N.E.2d 83].

This Court also indicated, "The decision to order a presentence report lies within the sound

discretion of the trial court. Absent a request for a presentence report in accordance with

Crim.R. 32.2, no grounds for appeal will lie based on a failure to order the report, except under

the most exigent of circumstances." Id. at ¶ 4 of the syllabus.

Adams is clearly distinguished from the facts in Amos, as the defendant in Adams

appealed a sentence of imprisonment. In this case the appellate court failed to recognize the

distinction between the discretionary nature of ordering a presentence report when a prison term

is imposed, versus the mandatory nature of ordering a presentence report when a community

control sanction is imposed. Unlike the situation here, the sentencing court in Adams did not

violate a clear duty under the law when it declined to order a presentence investigation report.
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Based on the foregoing, the appellate court was incorrect in reviewing Defendant's

sentence for an abuse of discretion. Rather, under Kalish, the Eighth District should have found

Defendant's sentence contrary to law because it was imposed in violation of Crim. R. 32.2 and

R.C. § 2951.03(A)(1). Therefore the State now requests this Court adopt its proposition, reverse

Defendant's sentence as contrary to law, and remand for resentencing.

c. The trial court's duty to order a presentence investigation report before placing a
felony offender on community controls sanctions is absolute.

The mandatory duty to order a presentence investigation prior to placing a felony

offender on community controls is absolute. The Tenth District Court of Appeals, in State v.

Preston, 155 Ohio App.3d 367, 2003-Ohio-6187, 801 N.E.2d 501, ¶ 7, held that even if both

parties agreed to waive a presentence investigation report, the trial court must order and review

one prior to sentencing the defendant to community control sanctions. Similarly the cases cited

within the Amos opinion recognize the mandatory duty of trial courts to order and consider a

presentence investigation report before sentencing a criminal felony defendant to community

control sanctions. See Amos, supra, at ¶ 14 citing State v. Ross, 8th Dist. No. 92461, 2009-Ohio-

4720; State v. Peck, 8th Dist No. 92374 2009-Ohio-5845; and State v. Disanza, 8th Dist No.

92375, 2009-Ohio-5364.

Rather than rely on Ross, Peck, and Disanza, the Amos court applied Adams. But, as set

forth above, Adams is wholly irrelevant because that defendant was sentenced to prison-not

community control sanctions. See also State v. Price, 8th Dist. No. 61891, 1993 WL 127068, 4

(Apr. 22, 1993) (citing Adams for the rule that trial court had discretion in deciding whether or

not to order a presentence investigation report before sentencing the defendant to a term of

imprisonment); State v. Miller, 8th Dist. No. 60640, 1992 WL 126021, *4 (June 4, 1992) (same);

State v. Smalcer, 8th Dist. No. 60863 1992 WL 125243, *5 (June 4, 1992) (same).
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By its decision in Amos, the Eighth District Court of Appeals has set forth the new rule of

law that presentence investigation reports are discretionary whenever a trial court elects to

impose a sentence of "time served" on a felony offender. This holding is in urgent need of

correction by this Supreme Court. Trial judges must inform themselves and consider

presentence investigation reports before sentencing felony offenders to anything other than a

prison term.

CONCLUSION

The Eighth District's decision in Amos has resulted in an aberrant application of Adams

to a situation in which the trial court did not order a term of imprisonment. Adams clearly limits

its holding (that the decision to order a presentence report is discretionary in the trial court) only

to cases in which the offender has been sentenced to prison. In all other cases Criminal Rule

32.2 and R.C. § 2951.03(A)(1) mandate trial courts to order and consider written presentence

investigation reports prior to imposing community control sanctions.

In the face of this absolute and mandatory requirement and the consistent holdings of

Ohio appellate courts, the Eighth District determined that a presentence report is always

discretionary. It appears that the court in Amos erred by jumping ahead to the second prong of

Kalish analysis and applying the abuse of discretion standard based its conclusion that the

Defendant's sentence is lawful under Adams. Troublingly, the appellate court refused to correct

its error despite the fact that it released a decision applying the opposite standard on the very

same day in State v. Richmond.

The State now asks this Honorable Court to adopt as law the State's proposition that a

trial court may not sentence a felony offender to community control sanctions without first

considering a presentence investigation report. In the alternative the State requests summary
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reversal of the decision in Amos on the authority of Criminal Rule 32.2 and R.C. §

2951.03(A)(1). Ultimately, the State seeks an order remanding this matter to the trial court for

resentencing.

Respectfully Submitted,

TIMOTHY J. McGINTY
CUYAHOGA COUNTY PROSECUTOR

)ihISRNRL. OBIESKI (0 1523)
ASSISTANT PROSECUTING ATTORNEY
Justice Center, 8th Floor
1200 Ontario Street
Cleveland, Ohio 44113
(216) 443-7800
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KENNETH A. ROCCO, J.:

{¶1} Plaintiff-appellant the state of Ohio appeals from the sentence imposed by the

trial court upon defendant-appellee Lashawn Amos for Amos's fifth-degree felony drug

trafficking conviction, i.e., 30 days in jail with credit for time served, a six-month driver's

license suspension, and a $150.00 fine.

{¶2} The state presents one assignment of error. The state argues that the trial

court's sentence of "time served" without supervision and without first ordering a

presentence report was contrary to law. In light of this court's opinion in State v. Nash,

__--------Sth Dist: No: 96575,-28t2-Ohro--32-4-6,-reh=irig-en-bunc, -md-the applicabie-prOvi-giuns of

R.C. 2929.13, this court disagrees.' Consequently, the state's assignment of error is

overruled, and Amos's sentence is affirmed.

{¶3} After his arrest on November 1, 2011, Amos was charged in this case by

2information with one count of drug trafficking and one count of drug possession. The

drug involved was .14 grams (one "rock") of crack cocaine; therefore, the charges were

fifth-degree felony offenses. Amos entered a plea of not guilty.

{¶4} On December 6, 2011, the parties informed the trial court that a plea bargain

had been arranged. As outlined by the prosecutor, in exchange for Amos's guilty plea to

'This court is cognizant of a contrary decision in State v. Cox, 8th Dist. No.

97924, 2012-Ohio-3158. Because Cox presents facts distinguishable from those of

this case, this opinion will follow the analysis presented in 1`Jash.

2H.B. 86, with its new version of R.C. 2929.13, went into effect on September

30, 2011.
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Count 1, the second count would be dismissed. The trial court engaged in a thorough

colloquy with Amos prior to accepting his plea to Count 1 and dismissing Count 2

{¶5} The trial court proceeded immediately to sentencing. According to the

prosecutor, Amos offered to sell a $20.00 rock of crack cocaine to an undercover vice

detective, and Amos had the item in his pocket when he was arrested. The prosecutor

stated that Amos had a "prior felony record" that included drug offenses, had received

prison terms as sentences, and had "probation violations as part of those cases."

{¶6} Amos's defense counsel requested a sentence of "time-served." Amos

agologized to the court. The court then addresse^Amos a^o ows:

THE COURT: 30 days is a long time spent in jail for a $20.00 buy.

Aren't you getting tired of this[?]

THE DEFENDANT: Yes.

THE COURT: You're sentenced to 30 days in County jail. Credit for

time served. You will pay a $150 fine. Suspended driver's license

for 6 months.

{¶7} The prosecutor placed the state's objection to the sentence on the record.

The state presents the following as its sole assignment of error.

"I. The trial court erred by imposing a sentence of 30 days in jail, with credit

for 35 days served, a $150 fine, and a suspended driver's license for 6 months for the

offense of drug trafficking, a fifth-degree felony, when Ohio law requires the

imposition of either 1) a prison sentence, or 2) community control sanctions."

7



{¶8} The state contends, as it did in Nash, 8th Dist. No. 96575, 2012-Ohio-3246,

that the sentence imposed on Amos was "contrary to law" pursuant to R.C. 2929.13. As

authority for its position, the state cites State v. Eppinger, 8th Dist. No. 92441,

2009-Ohio-5233.

{1[9} In Eppinger, this court decided that because Eppinger was not placed under

the supervision of the probation department and was not informed of the consequences of

violating the sanction, his sentence of time-served in jail did not constitute a valid

community control sanction and did not meet the first prong of the analysis set forth in

896 N^.c^^^4:^his-court

followed Eppinger in several subsequent cases.

{¶10} In considering Eppinger in Nash, however, this court revisited certain

assumptions Eppinger made. Nash determined that Eppinger was too narrowly decided.

This court held in Nash at ¶ 8, in reviewing a defendant's sentence in a fifth-degree

felony drug case pursuant to State v. Kalish, 120 Ohio St.3d 23, 2008-Ohio-4912, 896

N.E.2d 124, that a sentence of "time served" in county jail can be construed as a

community control sanction and thus is not, per se, "contrary to law," because the court is

not required to place every defendant sentenced to community control sanctions under

3
supervision.

3Pursuant to R.C. 2929.13(B)(1), if any of the subsections set forth in (a)(i-iii)

are inapplicable, the trial court is not required to impose "a community control

sanction of at least one year's duration." Compare Cox at ¶ 5.
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{¶11} The version of R.C. 2929.13 in effect at the time of Amos's sentencing states

in relevant part:

(A) Except as provided in division (E), (F), or (G) of this section and

unless a speciftc sanction is required to be imposed or is precluded from

being imposed pursuant to law, a court that imposes a sentence upon an

offender for a felony may impose any sanction
299 14to

combination
2929 . 18 nof theon the offender that are provided in sections

Revised Code.
If the offender is eligible to be sentenced to community control

sanctions, the court shall consider the appropriateness of imposing a

financial sanction pursuant to section 2929.18 of the Revised Code or a

sanction of community service pursuant to section 2929.17 of the Revised

Code as the sole sanction for the offense.

-(B)(1)(a) ***[If^ an offender is convict-ed of or pleads guilty to a

felony of the fourth or fifth degree that is not an offense of violence, the
court shall sentence the offender to a community control sanction of at least

one year's duration if all of the following apply:
(i) The offender previously has not been convicted of or pleaded

guilty to a felony offense or to an offense of violence that is a misdemeanor
and that the offender committed within two years prior to the offense for

which sentence is being imposed.
(ii) The most serious charge against the offender at the time of

sentencing is a felony of the fourth or fifth degree.
(iii) If the court made a request of the department of rehabilitation and correction

pursuant to division (B)(1)(c) of this section, the department, within the forty-five-day
period specified in that division, provided the court with the names of, contact
information for, and program details of one or more community control sanctions of at

least one year's duration that are available for persons sentenced by the court.

***
(B)(1)(c) If a court that is sentencing an offender who is convicted of or pleads guilty to a
felony of the fourth or fifth degree that is not an offense of violence believes that no
community control sanctions are available for its use that, if imposed on the offender, will
adequately fulfill the overriding principles and purposes of sentencing, the court shall
contact the department of rehabilitation and correction and ask the department to provide
the court with the names of, contact information for, and program details of one or more
community control sanctions of at least one year's duration that are available for persons

sentenced by the court. * * *
***
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(B)(3)(b) Except as provided in division (E), (F), or (G) of this section, if the court does
not make a finding described in division (B)(2)(a), (b), (c), (d), (e), (f), (g), (h), or (i) of
this section and if the court, after considering the factors set forth in section 2929.12 of

the Revised Code, finds that
a community control sanction or combination of community

control sanctions is consistent with the purposes and principles of sentencing set forth in
section 2929.11 of the Revised Code, the court shall impose a community control sanction

or combination of community control sanctions upon the offender. (Emphasis added.)

{¶12} In this case, the trial court proceeded pursuant to R.C. 2929.13(A) in determining that a

financial sanction was appropriate. This distinguishes Amos's case from the situation presented in

Cox, 8th Dist. No. 97924, 2012-Ohio-3158, ^ 2.

{¶13} As to the requirement for a presentence investigation prior to the imposition

- -- _
of a communrt

y control sanction pursuant to CrimR. 32.2, the record reflects the state

did not request one. The prosecutor merely objected to the sentence in general. Crim.R.

47 requires a motion to "state with particularity the grounds upon which it is made" and

to set forth the relief requested. In addition, paragraph four of the syllabus of State v.

Adams, 37 Ohio St.3d 295, 525 N.E.2d 1361 (1988), states:

The decision to order a presentence report lies within the sound

discretion of the trial court. Absent a request for a presentence report in

accordance with Crim.R. 32.2, no grounds for appeal will lie based on a

failure to order the report, except under the most exigent of circumstances.

{1114} The foregoing language indicates that a trial court's failure to order a

presentence report pursuant to Crim.R. 32.2 when no objection is lodged does not make

the sentence contrary to law. Furthermore, the record of this case does not present

exigent circumstances because the prosecutor seemed fully aware of both Amos's
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criminal record and the circumstances that led to Amos's conviction.
Compare State v.

Ross, 8th Dist. No. 92461, 2009-Ohio-4720 (state objected); State v. Peck, 8th Dist. No.

92374, 2009-Ohio-5845 (did not apply Adams); State v. Disanza, 8th Dist. No. 92375,

2009-Ohio-5364 (same). Indeed, the prosecutor communicated this information to the

trial court. Therefore, the state lacks grounds for appeal on the basis of Crim.R. 32.2.

{¶15} A sentence of a fine in combination with time-served for a fifth-degree

felony, moreover, does not constitute an abuse of discretion if it finds support in the

record. Nash, 8th Dist. No. 96575, 2012-Ohio-3246; at ¶ 15.
In this case, in fashioning

-- tFie apt^ropnatesaiicfion to impose tTie-trial our^- wasm_the best posi

Amos's criminal record and the facts surrounding his conviction as outlined by the

prosecutor against Amos's courtroom demeanor and the purposes and principles of

sentencing. State v. Allen,
9th Dist. Nos. 10CA009910 and 10CA009911,

2011-Ohio-3621.

{¶16} The state's assignment of error, accordingly, is overruled.

{¶17} Sentence affirmed.

It is ordered that appellee recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the common

pleas court to carry this judgment into execution. The defendant's conviction having

been affirmed, any bail pending appeal is terminated. Case remanded to the triai court

for execution of sentence.
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A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of

the Rules of Appellate Procedure.

KENNETH A. ROCCO, JUDGE

JAMES J. SWEENEY, P.J., and
KATHLEEN ANN KEOUGH, J., CONCUR
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Crim R 3202 Presentence investigati®n

In felony cases the court shall, and in misdemeanor cases the court may, order a presentence
investigation and report before imposing community control sanctions or granting probation.

CREDIT(S)

(Adopted eff. 7-1-73; amended eff. 7-1-76, 7-1-98)
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2951.03 Presentence investigatoon reports; confisientia0ity

(A)(1) No person who has been convicted of or pleaded guilty to a felony shall be placed under a
community control sanction until a written presentence investigation report has been considered
by the court. If a court orders the preparation of a presentence investigation report pursuant to
this section, section 2947.06 of the Revised Code, or Criminal Rule 32.2, the officer making the
report shall inquire into the circumstances of the offense and the criminal record, social history,
and present condition of the defendant, all information available regarding any prior
adjudications of the defendant as a delinquent child and regarding the dispositions made relative
to those adjudications, and any other matters specified in Criminal Rule 32.2. Whenever the
officer considers it advisabie, the officer's investigation may include a physical and mental
examination of the defendant. A physical examination of the defendant may include a drug test
consisting of a chemical analysis of a blood or urine specimen of the defendant to determine
whether the defendant ingested or was injected with a drug of abuse. If, pursuant to section
2930.13 of the Revised Code, the victim of the offense of which the defendant has been
convicted wishes to make a statement regarding the impact of the offense for the officer's use in
preparing the presentence investigation report, the officer shall comply with the requirements of

that section.

(2) If a defendant is committed to any institution, the presentence investigation report shall be
c.ent_to-thainstit.ution_with th_e-entr-y--of--comm_i_tment--ff _"_e_fe_ndan Js_cQMmitted to anv
institution and a presentence investigation report is not prepared regarding that defendant
pursuant to this section, section 2947.06 of the Revised Code, or Criminal Rule 32.2, the director
of the department of rehabilitation and correction or the director's designee may order that an
offender background investigation and report be conducted and prepared regarding the
defendant pursuant to section 5120.16 of the Revised Code. An offender background
investigation report prepared pursuant to this section shall be considered confidential information
and is not a public record under section 149.43 of the Revised Code.

(3) The department of rehabilitation and correction may use any presentence investigation report
and any offender background investigation report prepared, pursuant to this section for
penological and rehabilitative purposes. The department may disclose any presentence
investigation report and any offender background investigation report to courts, law enforcement
agencies, community-based correctional facilities, halfway houses, and medical, mental health,
and substance abuse treatment providers. The department shall make the disclosure in a manner
calculated to maintain the report's confidentiality. Any presentence investigation report or
offender background investigation report that the department discloses to a community-based
correctional facility, a halfway house, or a medical, mental health, or substance abuse treatment
provider shall not include a victim impact section or information identifying a witness.

(B)(1) If a presentence investigation report is prepared pursuant to this section, section 2947.06
of the Revised Code, or Criminal Rule 32.2, the court, at a reasonable time before imposing
sentence, shall permit the defendant or the defendant's counsel to read the report, except that
the court shall not permit the defendant or the defendant's counsel to read any of the following:

(a) Any recommendation as to sentence;

(b) Any diagnostic opinions that, if disclosed, the court believes might seriously disrupt a
program of rehabilitation for the defendant;

(c) Any sources of information obtained upon a promise of confidentiality;

(d) Any other information that, if disclosed, the court believes might result in physical harm or
some other type of harm to the defendant or to any other person.
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(2) Prior to sentencing, the court shall permit the defendant and the defendant's counsel to
comment on the presentence investigation report and, in its discretion, may permit the
defendant and the defendant's counsel to introduce testimony or other information that relates
to any alleged factual inaccuracy contained in the report.

this presentence(3) If the court believes that any information inl e gof making the report or
be disclosed pursuant to division (B)(1) of section,
any part of the report available, shall state orally or in writing a summary of the factual
information contained in the report that will be relied upon in determining the defendant's
sentence. The court shall permit the defendant and the defendant's counsel to comment upon

the oral or written summary of the report.

(4) Any material that is disclosed to the defendant or the defendant's counsel pursuant to this
section shall be disclosed to the prosecutor who is handling the prosecution of the case against

the defendant.

(5) If the comments of the defendant or the defendant's counsel, the testimony they introduce,
or any of the other information they introduce alleges any factual inaccuracy in the presentence
investigation report or the summary of the report, the court shall do either of the following with

respect to each alleged factual inaccuracy:

- ^a) I"Make-a-faading-as-to-._th-e_altPn^tinn-; --

(b) Make a determination that no finding is necessary with respect to the allegation, because the

factual matter will not be taken into account in the sentencing of the defendant.

(C) A court's decision as to the content of a summary under( ji (sio or ^a^3of thisl section shall beto the withholding of information under division (B)(1)(a), b, (c),
considered to be within the discretion of the court. No appeal can be taken from either of those
decisions, and neither of those decisions shall be the basis for a reversal of the sentence

imposed.

(D)(1) The contents of a presentence investigation report prepared pursuant to this section,
section 2947.06 of the Revised Code, or Criminal Rule 32.2 and the contents of any written or
oral summary of a presentence investigation report or of a part of a presentence investigation
report described in division (B)(3) of this section are confidential information and are not a public
record. The court, an appellate court, authorized probation officers, investigators, and court
personnel, the defendant, the defendant's counsel, the prosecutor who is handling the
prosecution of the case against the defendant, and authorized personnel of an institution to
which the defendant is committed may inspect, receive copies of, retain copies of, and use a
presentence investigation report or a written or oral summary of a presentence investigation only
for the purposes of or only as authorized by Criminal Rule 32.2 or this section, division (F)(1) of
section 2953.08, section 2947.06, or another section of the Revised Code.

(2) Immediately following the imposition of sentence upon the defendant, the defendant or the
defendant's counsel and the prosecutor shall return to the court all copies of a presentence
investigation report and of any written summary of a presentence investigation report or part of
a presentence investigation report that the court made available to the defendant or the
defendant's counsel and to the prosecutor pursuant to this section. The defendant or the
defendant's counsel and the prosecutor s hafl not make any copies of the presentence
investigation report or of any written summary of a presentence investigation report or part of a
presentence investigation report that the court made available to them pursuant to this section.

(3) Except when a presentence investigation report or a written or oral summary of a
presentence investigation report is being used for the purposes of or as authorized by Criminal
Rule 32.2 or this section, division (F)(1) of section 2953.08, section 2947.06, or another section
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of the Revised Code, the court or other authorized holder of the report or summary shall retain

the report or summary under seal.

(E) In inquiring into the information available regarding any prior adjudications of the defendant
as a delinquent child and regarding the dispositions made relative to those adjudications, the
officer making the report shall consider all information that is relevant, including, but not limited
to, the materials described in division (B) of section 2151.14, division (C)(3) of section 2152.18,
division (D)(3) of section 2152.19, and division E of section 2152.71 of the Revised Code.

(F) As used in this section:

(1) "Prosecutor" has the same meaning as in section 2935.01 of the Revised Code.

(2) "Community control sanction" has the same meaning as in section 2929.01 of the Revised

Code.

(3) "Public record" has the same meaning as in section 149.43 of the Revised Code.

CREDIT(S)

(2002 H 510 eff. 3-31-03 2002 H 247, eff. 5-30-02; 2000 H 349, eff. 9-22-00; 1996 S 269, eff.
7-1-96; 1995 S Z eff. 7 1 96 1994 S 186 eff. 10-12-94• 1994 H 571 eff. 10-6-94 1990 S

- 258 eff. 11-20-90; 1987 H 73, § 1, 5; 130 v H 686; 1953 H 1 ; GC 13452 ia)
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