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I> STATEMENT OF. FACTS

While Appellee Fraley adopted the nxajority of facts contained in Appellants' Brief, he

referenced att additional issue Appel.iailts will briefly address. Appellee's reference to tm.r.

{3eding's level of iiitoxication while driving is botll irrelevant and a misstatenzent of the record.

In his Affidavit, Fraley asserted Oeding was under the itifluence of drEtgs at the time of the

collision. See, Fraley Affitiavit, ';6. `T'he record is voici of any evidence. Oeding was intoxicated.

H. A.RCYt7MENT IN SUPPORT OF PROP®Si<'t'.ION OF LAW

Proposition of Law No. 1o'The conduct of an insurer canitot be initautec€ to its out of
state insured for purposes of establishing personal jurisdiction.

As explained more fu:Iiy below, the Twelfth District's decision is violats've of due proces5

limitatiozzs of the exercise of personal jurisdiction by an Ohio court over an out-of-state

defendant and has significant negative implications if it is atiirmed. Outside of Iiis reference to a

case which the lower court cited on its own in reaching its riecision, Appellee did not cite to a

single case in O11io or elsewhere standing for the proposition that the conduct of an insurer can

be imputed to its insured for purposes of establishing personal jurisdiction.

A. Ohgea's Long-Arm Statute R.C. § 2307.382 and Civil Rule 4.3(A) do not
operate to support the lower court's finding of personal ,gurisdicti4D^i over the
out-of-state defendants in this tt2"sttter.

Appllcattozl of the relevant protinszons of the long-arm statlzte and civil rules to the facts

of this case wouEd not apply to establish personal jurisdiction against J&R and the Oedizig Estate.

Fraley argues the lower cotkrt correctly iniputed the actioiis of their insurer against them to

establish personat jttrisdiction anct claims such imputation is not controversial. 4-ie bases that

art;ument on cases involving either unrelated relatioilsliips between parent corporations and their

alter egos or subsidiaries and cases witl7 contracted consultants acting for ioreign defentt.ants who
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would not otherwise be subject to the jurisdiction of any court in the United States. See, e.g.,

j), v.flcrYgrave v. Fi.hreborxrcl Corp., 710 F:2d 1154, 1159 (S" Cir. 1983), Ma^,^necan2p (.'or

Alheize CV; 209 Cal.App.3d 526, 257 C;al.Rptr. 278 (1989). 'f'he circumstances in those cases

are very different than those in this case where there is iio parent/alter ego/subsidiary relationship

and J&R and the Oeding Estate are Indiana residents, the underlying tort took place in lndiana;

and Fraley could assert his claim in liidiana.

^. An insurer is not an agent for its out-of-state insureds for purposes of
establishing personal j urisdiction over them wliere the insureds do not have

sufficient contacts of their own with Ohio.

't'he Court of Appeals determined the long-arm. statute permits personal jurisdi.ction over

the out-of-state insured, J&R, based on its insurer's actions, which caused tortious injairy in

Ohio, Fraley argues that Auto-Owners was properly designated the agent of its insured for

purposes of c:stablish.iixg personal jurisdiction, and that its a:etions, as the irIsurer, yE-otild further

impa:ite to J&R to satisfy the requirement of regularly conditcting or soliciting business in Ohio.

1.. Auto-Owners' actions should not be ira'puted to its insured for purposes
of establishing personal jurisdiction.

Appellee argues the lower court properly rLl.ied orl three cases as, supportive of its finding

to irnpute the insurer's actions to the insureds. ,5'ee C;ri,f,%y i,. Rer.jcrn, 33 Ohio St.3d 75, 514

N,E.2d 1122 (1987); Peyko v. Fr•ederrck; 25 Ohio St.3d 164, 495 N.E.2ci 918 (1986); anci Marks

v. Ald.state Ins•z,rranc.e C'omjJUny, 1153 Ohio App:3d 378, 2003-Ohio-4043, 794 N.E.2d 129a

Hov3ever, as explained more fFilly in. Appellants' merit brief, 7ioi1e of those cases are persuasive

as to the issue of param.ount concc:m here, the constitutional implications of the court exercising

jurisdiction over out-of state residents based solely on the actions oi'thLir insurer. In each of the

cases the lower court referenced and Appellee cites, the defendants were already properly before
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the court an.d subject to the court's jtirisdiction. 'I'hus, the inlputation of the instircr's actions to

them had no constitutional implications. In fact, not one of those cases provided a situatioii

where the court's imputation of the insurer's aetions to the insured was done for purposes of

estabEishitrg personal jurisdiction over an out-of-state insured.

Fraley argues the litigation conduct of the insurer can and shoiild be imputed to its

insured to account for injury done ir.3 the insurcd's name, but that argument is counterintuitive.

Fraley Brief, p.?l. First, in this instar7ce, the investigative hold on the Fraley vehicle took place

outside of litigation, before Fraley filed suit against Appellants. Moreover, Fraley initially filed

suit against Auto-Owners directly due to the placement of tlte investigative hold. Fraley now

convenzezitly argues that act was done in the instired'g nanzc and, as such, he should l7ave the

ability to raise the claim because tl-ie: insurcr is immune fiozn the direct a.ction. However, he only

makes this argument after he conceded in briefing before the lower court that he could assert .no

cause of action directly against Auto-<)wiiers. T'he record is well established all othcr claims

related to this vehicular accident were resolved such that this claim related to the investigative

hold is the only one remaining. Fraley's attempt to reposition his argurziejtt that the hold was

placed on J&R's account is misplaced and should not be wweil-take7i as he chose to file silit in

Ohio, leading to the jurisdictional issues he now faces.

Despite Fraley's assertions to the contrary, i[ is not logical to impute the actions of an

instirer to an insured to establish personal jurisdiction, an issue of constitutional importance,

simply because an insurer's actiotls may be inzputed to its insured for much less significant

purnoses. To do so, as the lower court has by its decision, signifie;s a giant leap that violates due

process principlcs. If this imputation to satisfy persoiiai jurisdiction was such a logical nc::xt step,

3



as Appellee proposes, one m.ust question why historically this Court and thc hit;he:st courts in

other states across the country have ileve:r done so.

liratey attempts to distinguish two cases cited by Appellants as stippottive of his

argumetit. Fraley argues Kirchen 13. Orth, 390 F. Supp. 313 (RD. Wis. 1975) supports the lower

cour-t's decision to irnpute the actions of .Auto-C)wners to its insureds for purposes of personal

jurisdiction. I-towever, the case supports Appellants' position iti a number of ways. First, the

Kirchen court reftrsed to impute the actions of the insurer to its insured for purposes of

establishing personal jurisdictioYi, even where the itxsurer conducted settlement activity within

the forum state. By contrast, Fraley does not allege the telephone calls Auto-Owners made 1or

settlement purposes were placed in Ohio, but that they were made to hitn and his counsel in

Ohio. Second, despite Appelle's claims to the contrary, the relevant provisions of the Wisconsin

long-arm statute did iticlude reference to conduct of others "on behalf of the def:endant." Wis,

Stat. § 262,05. As such, tlae ttv'iscozrsin court did consider whether the actions of the insurer on

behalf of the defendant would satisfy the long arm statute, and fcrund they did not. Third, the

Kirchen court's decision to find personal jurrisd.iction over the insurer itself is irrelevant to the

issue before this court, as Fraley hiixzself conceded he has no direct action against Auto-Owners.

Finally, Fraley misconstrties this Court's prior statement as to the similar argunient of insureds'

lack of control over their insurer's settlement activity. The arguinent was not rejected ocitright as

Fraley elaims but, instead, the Couit resisted the temptation to let the determination of wh:ether

the insurer's neglect is iaiiputable "rest upon a rnechanical labeling of the relationship between an

insurer and its insurcd, ' C'rif,fe_y, supra, at 78. Interestingly, this mechaizicai labeling is precisely

4



what Fraley wotkld. like the Court to rely upon in deciding Auto-Owners was an ageitt for its

iztsureds and, therefore, its actions are imputable to establish personal jurisd.iction over them.

Appelle.e also cites the court's decision in Georgia Insurers InsoTvenc:y Pool v. Brelver,

602 So.2d .1264 (1992), as somehow supportive of his argument despite the holding clearly

supportinu Appellants' position that personal jurisdiction should not extetid to out of state

defendants based solely on the conduct of aziother. 'I'he Brewer decision, in finding the pool did

tlot have sufficient cot7tacts to be subjec;t to the Florida court's jirrisdiction, supports the get7erat

propositioti that a party rziust have zninitnurn contacts with a state to satisfy due process

requirenietits, :i•~''raley's arguxnent as to the language in t^ootnote 6 of the f3rewer decisiori does

not consider the miniinum coiitacts by a principal necessary for drae process to be satisfied, even

where aii agency relationship is present.

2. The long arm statute is not sati.^fed because J&R does not regularly conduct
business in Ohio.

Fraley asserts Appellafzts' argun3ent that the insured itself tnust hati-e been the one to

regitlarly conduct or solicit business in Ohio to satisty the second prong of the re:levatit provision

of the long anii statute is merely a parsing of words. `I'he statute states in relevant part:

(.^t) A court mtzy exercise persrxnal jurisdiction over cr person
whocrcts cfirectly or by an czgent, as to a cause of actior-i ur•ising
fi'orrz the person's:

(4) Causing tvrtious injury in this state by an czcl or
ornission outside this state, if he regularly does or solicits
business, or engages in uny other pcrsisicnt course c}f
conduct, or clerives substaraticzl revenue,j^rom g«oas vi.sec.i or
consumed or ,services rendered in this state;

R.C. § 2307.382(A) (Emphasis added).

5



The statute specifically states a court may exercise personal jurisdit:,tion over a person

who acts to cause in,jltry, directly ar by an agent. Stieh jurisdiction is only possible where "he';

(the person) regularly does or solicits business in this state. "I`he legislature includeci t'c;t-erenee to

the agent in discussing the act catising 'n:jlir}!, but orily addressed ttte person when setting forth

the requirement that the person regularly do or solicit business in Ohio. Apptvirzg that plain

language of the statute to the facts of this tnatter, it is apparent the legislaturc;'s intent was to

allow tlze acts of a.n agent, art;uably Autcj-C)wizers here, that caused an injury to satisfy the first

prong of the provisioYi as to 3&R. But, befure jurisdiction over the person, J&R, may be

eNercised, the legistature rec}uixe.s a finciizlg that J&i:. did or solicited bttsi{iess in Ohio. "I'liet•e is

not a single iota of evidence in the record to support a t:ziiding J&R ciid or solicited any type of

business in Ohio.

"I'o support his argument, Fraley relies on holdijigs in two cases with a kev legal

distinction to the present matter: the non-resid.ent detendant5 in those cases are international

entities that woulci not otherwise he subject to the jurisdiction of any couil in the couiitry if the

actions oi'the agent were not imputed to thexn. See Airer•qft Cn4at°crntjJ C'o, v: Str•ato-Lift, Inc., 74

F.Supp. 468, 473 (E.D. Pa. 1997); C1Yarid Entertainment Cyruup., Ltd., v. Stur.,Wec,iia ,Sale,s, Inc.,

988 F.2d 476, 483 (3r-' Cir. 1993). Inthose instances, the consideration of the notions oCfair play

and sizbstantiai justice is eritire;ly cl.iffex•ent from the consideration here, where Fraley, who the

record establishes at the very least conducts business in Indiana to tI-ic extent his trucx was

operating there on the date of the accideait, could have filed suit in Indiana against the

defendants, all of whom he served at their lndiana addresses.

6



C. Auto-Owners would not be a personal representative of Appellants within
the meaning of the Long-Arm Statute or Civil RnEe 4.3(A) for purposes of
satisfying due process requirements for personal jurisdiction.

In his brief, Fraley argues the legislative intent behind the lonl;-arm statute is for

maximum reach over non-resident defendants but he fails to reference the constitutional due

process limitations on that reaeh. 1-le argues Auto-Owners qualified as a personal represeiatative

of the Appellants and contends the legislature's intent would be sati4fieci with a fnding that

personal jurisdiction exists over the out-of state Appellants duc to Auto-Owners' actions as their

personal repi•esentative.. It is lonl;-star:ding principle in Ohio couz-ts that "tiae relationship

between the insurer and the insured is purely contractual in nature." Pilkingtotz X Am., Inc. v.

Travelers C'as. & ^4'ur. Co., 112 Ohio St.3d 482, 2006-Ohio-6551, ^ 23, citing Natirjnwide Ivlirt:

.Ins. Co, v. rilarsh,15 Ohio St.3d 107, 109 (1984).Tt does not logically folltiw that an insurer

having a contractual relationship with its insured would thexi somehow qu^tli^^ as that insured's

personal representative.

Appellee is correct in that the term "other personal representative" is not defined in. the

Code but he provided the improper standard for the term's definition. WIier.e a tenn is

ur.idefinc;d:, it will be given its "plain anci ordinary" meaning. AUfcay v. l:uhin,ski, 9ir Dist. No.

26528, 2013-Ohio-2173, 1,1:I3. Whether or not the reading of a phrase can be conside.red plain

and ordinary depends ttpon the utility oftl:te phrase in the rest ofjurisprudence. One is to look to

the meaninc, of the term on its face. See United Stute:s v. Turner, 465 F.3d 667, 671 (6th

Cir.2006) and Chrysler Corp. v. Comin'r af'InteNraal Revenue, 436 F.3d 644, 654 (6th Cir.2006).

But, "[i jt is a fundamental canon of statutory constraction that the words of a stattzte must be

7



read in their context and with a view to their place in the overall statutory scheme." Dcivis v.

Mich. Dept o,f'Treasury, 489 U.S. 8E73. 849, 109 S.Ct. 1500, 1: O3L,Ed.2d 891 (1989),

Appellants cotild not locate a singlc case to support Appellee's proposition that an insurer

acted as its insured's personal representative for purposes a1'satisfying due process requirements

irz establishing personal jtsrisdic:tiozx over the out-of-state insured. Notably, Appellee hirnselFciid

not reference any such case to sttppo.rt his argument. Instead, applying the "plain and ordinary"

zneaning of the terni "other personal representative'.; to the facts of this matter, it is clear Auto-

Owners did raot serve as .Appellants' personal representative.

A "personal representative" is most commonly present in instances of wrongful death

actions. In such cases, a personal representative is ari individual who serves as a nominal

representative of the deceased for the exclusive benefit of the decedent's survivors. R.C. §

2125.02. Such clai_nls are brought in the name of the personal represezitative on behalf of the

other individual. GYvrjct v. ^hepard (1988), 38 Ohio St.3d 86, 89, 526 N.;;.2d 1089, 1097.

Auto-Owners does not satisfy that plain and ordinary application of the term "personat

representative" here. In this case, Fraley brought an action directly against Auto-Owners,

making Auto-Owners a party to the action. It does not stand in place of J&R or the Oeding

Estate for this litigation. By contract,, the Oeding Estate is acting as the "personal representative"

for IVIr. Oeding, vvho died as a result of the underlying automobile ac;cidetit.

Despite his attempts tc) create an additional avenue of personal jurisdiction over the out-

of-state Appellants via this arguinent, application of the plain alid ordinary meaning of the term

"other personal representative" to this matter establishes Auto-Owners was not acting as, and

would not be considered, the personal representative of the Appellants. Appellee's argument is

8



simply an attempt to create a basis for personal .jurisdiction over these out-of-state defendants

where there is none.

D. Even under agency principles, Auto-Owners' contacts with Plaintiff in Ohio
to settle claims on behalf of J&R and the Oeding Estate iire insufficient to
satisfy due process requirements for personal jurisdiction over them.

Assuming for the sake of a.rgucnent Auto-Owners cotrlcl be an "agent" for its insureds

J&R and the Oeding Estate, Auto-t3wners still did not have sufficient conduct "in this state" on

belialf of J&IZ. and the Oeding i;state to satisfy the provision of the long arn3 statute requiring

J&R and the Oeding Estate repularly did or solicited business in Ol^tio. Because Auto-Owners'

conduct on behalf of its insureds as an "agent" are insufficient to satisfy the applicable

provisions of the long arm statute, it would tiot be satisfied to allow for a finding of personal

jurisdiction over the insureds.

In his hriet, Fraley misclharacterizes Appellants' argiizxtent referencint Auto-Owners'

actic}jzs in Ohio specific to J&R and the Oeding Estate as indicative of a ntisstatezxient of the

record. In this argument, Appellants were not attempting to identify the entirety of Auto-

Owners' actions in Ohio. Rather, they focused ori those actiogis taken in. Ohio on behalf of J&R

and the Oedinl; Estate, which the record establislies included only making tele,pllone cal;.5 and

sending 4orrespozldence to Fraley and his attorney in Ohio. Appellants focus on those specific

actions because, applying an agency theory, only those specific actions conducted by Auto-

Owners on behalf of J&R, presunjably the principal, would be relevant for purposes of

establishing whether those actions, even if imputed to J&R, would satisfy the long arm statute.

Whether or not Auto-Owners is licensed to conduct business in Ohio or writes other busiiiess in

Ohio is irrelevant to the issue of whether its actions on behalf of J&R and the Oeding Estate, as

9



their "agent" as Appellee alleges, establish the insureds have sufi'icient contacts to satisfy the

long arnn statute and due process requirements for personal jurisdiction.

Vvhen considered together, Altto-Owziers' actions in Ohio are insufficient to satisfy

constitutional protections of due process. In fact, Fraley himself sued the Tndiana entity of Auto-

Owners, not one in C}hio. Further, Fraley never alleged Auto-Owners' calls were made within

Ohio. Rather, Auto-Owners made calls to Ohio but the act of placing tbe calls was done outside

of Ohio. The only actions of Auto-Owners on behalf of. J&R and the Oeding Estate were the

phone calls and written correspondence that are insuf-Fcient to establish sufficient contacts witla:

Ohio on their behalf. Courts in this state have previously detennined those exact types of cozatact

are insufficietzt to confer personal jurisdiction over out-of-.5tate defendants. See Fr•ie&ncr.n v.

Speiser, Krause & Alaclvle, P.C., 56 Ohio App.3d 11 (Ohio App. 8 Dist. 1.988); Rahiroads v.

,UTK Leasing C'ompany Inc., 68 F. S upp.2d 850 (N.D. Ohio 1999).

Appellee relies on the decision in University qf South Alahczmcc v. r1;lis,si.ssipl)i Tarrra

Bureatt, E.D. Alabanta No. CA05-00257-C, 2005 Ilexus 48084 (27 July 2005), which the lower

court. referenced in its opinion, to support fiis argument that the lower court was correct to impute

Auto-Owners' actions to its itlsureds. First, this holciing is froni outsidc, of this jur.isdictioit and

does not apply Ohio laiv or consider the applicable provisions of Ohia's long arni statute, More

importantly, the facts of the case are distinguishable from those p.resent here and Support the

proposition of law asserted by Appellants. In Aiahamez, the coLU-t considered a personal

jurisdiction issue where there was a direct cause of action against the insErrer for its oww^.z  tortious

actions in failing to consider a hospital lien in settling a claim for injuries occurring in an

accident in a different state. In so doing, the insit.rcr acted eorttrary to azi Alabama statute which
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addressed consideration of liens and had significant contact with the forum state on behalf of its

insured. By contract, no such statute as to Auto-C3wner`' settlement activity is present here. In

fact, as Fraley himself conceded, he has no direct cause of action against Auto-Owners for its

conduct. Fraley's orzly rerncdy for his claim is an action agaitist J&R and Oeding Estate,

whereas the hospital plaintiff in AZcncanza already had the ability to maintain a direct actioaa

agairist the insurer. In addition, as established above, fluto-Owiters did not conduct significant

conduet on behalf of its insureds, making only telephone calls and sending correspondence to

Ohio.

Based on the factual differences, the factors the 4luburncx coutl considered in deciding to

impute the insurer's actions to the insz.ired were enti:rely ditfereiit than those presei^t here. I^raley

argucs Appellants' statement that his injuries are unrelated to Auto-Owners' settlement activzty

is false and that his injuries are precisely a r.esult of Auto-Owners' settlement activity in placing

a hold on his truck. F-3owever, the record establishes the investigative hold predated the filing of

Fraley's lawsuit in this matter, as Fraley includes in his C.omplairzt his claim for alleged

economic loss of use of the truck. Sec Complaint, 118`9. I'he settlemen.t of the majority of

Fraley's clairns occurred after the hold took place. Whereas in Alcabarazu the plaintift's alleged

injury came as a direct resl:tit of the settlement activity in the forum state, here Fraley's only

ret.naininl; clairn relates to the investigative hold on his truck which he admits occitrred outside

of Ohio. Fraley Brief, p. 1. Based on those significant factual differences, the Alrzbczrnr^ court's

decision to impute the ins-urer's actions to its insured is not persuasive of Fraley's argument that

the lower court was correct in doing so here, under ari entirely differetzt fact pattern.
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E. The fair play factors to be considered under the due process requirements of
the Fourteenth Amendment to the United States Constitution are not
satisfied and personal .jurisdic;tion over these out of state Defendants is a
violation of thoseconstitution.altyiar©teeted rigiits.

Fraley argues that Appellants failed to cite and apply the fair play factors that are

considered when evaluating a due process claim against personal jurisdiction. An application of

those factors is clearly supportive of the position of Appellants that the lower court's action in

imputing the instzrer's concluct agaitlst Appellants for purposes of establishing personal

jurisdiction is in violation oftraditional notions of fair play and substantive.justice.

After minimum contacts are established, a court may balance several factors to determine

if exercising jurisd:iction would offend fair plav and substantial justice. Dobos v. Dohos, 179

Ohio ApP.3d 173, 2008 -- Ohio - 5655, (14 {12" Dist. 2008). 'flicse fac,tors include the bcirdeti

on the defendant and the forum state's interest in adjiadi::a:titig the dispute, as ;xreit as the

pl.aintif.f s interest in obtaining convenient and effective relief; C;Olumbus ,5hovwase Co. v. CEE

C"ontrtzcting, Inc. (1992), 75 Ohio App.3d 559, citing Burger King C.:orp. v. Rudzetivicz, 471 U.S.

462 (1985).

A.pplying those factors here, each weighs in favor of Appella.nts' position. While the

burden on J&R and Oeding Estate might not be overly extensive in defending these claims in a

neighboring state, this (;o-urt must consider the effect of the lower court's decision and its

implications of financial and time burdens for out-of state defendants t:rom states hundreds of

miles away from Ohio in being sui^jected to the jurisdiction of an Ohio court solely because of

the actions of their insure.rs. In this izzstance, Ohio's interest in adjudicating the isstte is not

strong, especially when considering that Ohzc, does not even provide a direct cause of action
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agai3xst the insurcr for the actions from which Fraley alleges injury. Fraley, who operated a

trucking business and made deliveries to Indiana, clearly transacted business in Indiana and

could have sued the defendants in Indiana. Fraley asks this Court to accommodate hiE desire to

pursue his claitns in Ohio based on an "agency" theory in such a manner that greatly expands

upon the out-of-state irisureds' constitutionally protected rights to due process.

Despite Fraley's attempts to minimize the impact of the lower ccrurC's decision, its broad

reach cannot be overstated. If the decision stands, citizens of states from across the country who

have never even been to Ohio would be subjcct to the jurisdictiora of Ohio courts based on the

ininixnal actions of their insurers and in violation of their corlstitt2tionally protected ril;hts to due

process.

111. CONCLUSION

Based on the foregoing, Appellants J&R, Oeding f,"state and Auto-Owners respcctfltily

request the Court to reverse tl:te decision of the Twelfth District Cour°t of Appeals.

Respectftilly submitted,

ame5 I'. lvolan, II, Escl. (0 55401)
SNIITH, Rf)LF'ES & SKAVDAHL Ct?MI'ANY_, LF'A
600 Vine Street, Stiite 2600
Cincinnati, Ohio 45202
(513) 579-0080
(513) 579-0222 - Fax
inoIaxsmit.hrolfes.com
AT'TORNZ;Y FOR APPELLANTS
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