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INTRODUCTION

It is a fundamental tenet of Ohio law i‘hat “[a]greements that do not comply with the
statute of frauds are unenforceable.” Olympic Holding Co., L.L.C. v. ACE Ltd., 122 Ohio St.3d
89, 2009-0hio~2057, 909 N.E.2d 93 9 32. The Ninth District departed from that tenet by
holding thata party could seek to enforce an agreement that did not comply with the
statute of frauds, so long as it did so via Civ.R. 60(B) motion. That court’s judgment must be
reversed because thev application of the statute of frauds does not turn on the procedural
m'echanism a party uses to try to enforce an alleged oral agreement.

In this case, plaintiff-appellant FirstMerit Bank, N.A. made a $3.5 million co.mmercial
loan personally guarantied by the appellees. After the loan went into default, the appellees
entered into three writtén forbearance agreements, each of which provided that any
changes or amendments had to be in writing. After the appellees breached the three
written forbearance agreements, the real estate securing the loan was scheduled to be sold
at sheriff's auction in an Ashland County foreclosure proceeding. The appellees negotiated'
with FirstMerit in an attempt to secure yet another forbearance agreement to once again
stop the sale. Those negotiations were unsuccessful and the real estate sold at auction.

Thereafter, FirstMerit obtained a cognovit judgment in the Summit County Court of
Common Pleas against appellees oﬁ their guaranties and prior forbearance agreements. In
response, the appellee‘s filed a Civ.R. 60(B) motion seeking to vacate the cognovit judgment
and to file a counterclaim, contending that FirstMerit had entered into an oral forbearance
agreement with them. FirstMerit denies the existence of any oral agreemenﬁ

The alleged oral forbearance agreement would not have complied with two statute

of frauds provisions—R.C. 1335.05, as the alleged agreement contemplated a releaée ofa



mortgage, and R.C. 1335.02, as the alleged agreement constituted a loan agreément. But
the Ninth District held that the appellees could seek to enforce their alleged oral
forbearance agreement via a Civ.R. 60(B) motion, even though the statute of frauds would
preclude them from enforcing the same agreement by filing a lawsuit.

This decision, contrary to law and logic, cannot stand. Simply put: either an oral
agreement within the statute of frauds is enforceable, or it is not. The Ninth District’s
opinion attempts to condition the enforceabi}_ity of an oral agreement on the procedural
mechanism a party selects to enforce the agreement, rather than on the nature of the
agreement. To the Ninth District, the appellees were free to enforce their alleged‘ oral
forbearance agreement, despite the statute of frauds, because they raised the oral
agreementin a Civ.R. 60(B) motion to vacate ajudgment rather than in a complaint.

This “action”/ ”defensé" dichotomy is unprecedented in Ohio jurisprude‘nce and is
contrary to the statute of frauds’ purpose. The statute of frauds prohibits the judicial
enforcement of certain types of oral agreements both to prevent frauds and perjuries and
to ensure that parties sufficiently solemnize important transactions. Whether a party
elects to file a lawsuit, counterclaim, Civ.R. 60(B) motion, or affirmative defense, the party
seeking to enforce the agreement must prove the agreement’s existence and enforceability.
There is, therefore, no reason for the statute of frauds fo bar the enforcement of an
agreement if the party_.files a lawsuit to enforce it, but to allow a court to enforce the same
agreement so long as the party asserts it in a Civ.R. 60{B) motion or as a “defense.” Butin
any event, the appellees’ filing of a Civ.R. 60(B) motion constituted an “action” within the
plain meaning of the statute of frauds, since the motion was a procedural means by which

appellees affirmatively sought redress from the trial court.



By limiting the statute of frauds’ reach as it did, the Ninth District’s holding
threatens to radically alter the statute of frauds landscape and undermine settled
transactions. Parties to real estate and commercial loans will no longer be certain when an
enforceable agreement has been reached. Borrowers will be given a powerful incentive to
claim that their lenders made oral agreementg to work out their loans, as doing so will
allow them to tie their lenders up in costly, protracted litigation to resolve “he said, she
said” factual disputes over the content of phone calls. Such a result will undermine the
statute of frauds and chill free and open hegotiations between parties to real estate and
lending transactions.

The Ninth District’s decision is equally problematic because it disregarded the
unique purpose behind R.C. 1335.02, the statute of frauds provision governing loan
agreements. R.C. 1335.02 was enacted after the savings & loan crisis to protect lenders

from costly litigation based on claims premised on alleged “oral agreements.” It specifically
bars the enforcement of all oral agreements that fall within R.C. 1335.02(A)’s definition of
“loan agreement,” including forbearance agreements and other agreements to “delay” the
repayment of money—precisely the types of agreements a borrower is likely to invoke in a
Ci{/.R. 60(B) motion or as an rafﬁrmative defense, rather than in a separate lawsuit.

This Court should reverse the Ninth District’s decision and clarify that Ohio’s statute
of frauds bars the enforcement of oral agreements within the statute’s scope, regardless of

the mechanism by which a party seeks to enforce such an agreement.
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STATEMENT OF FACTS
A. Factual Background

In 2005, non-party Ashland Lakes, LLC (“Ashland Lakes”), an entity controlled by
defendants—appelleés Daniel Inks and David Slyman, executed and delivered a $3.5 million
dollar promissory note to FirstMerit to acquire commercial real estate in Ashland County.
(Appx. 38). Defendants-appellees Daniel and Deborah Inks and David and Jacqueline
Slyman personally guarantied the note. (Jd.). As part of the bargain, the parties included
cognovit features in the note and guaranties, enabling FirstMerit to take judgment, under
R.C. 2323.13,Aagainst either Ashland Lakes or the appellees in the event of a default. {Id.).

Ashland Lakes defaulted on the note in 2009, and FirstMerit began foreclosure
procéedings on the real estate that secured the loan in the Ashland County Court of
Common Pleas in the case captioned FirstMerit Bank, N.A. v. Ashland Lakes; LLC, Case No.
09-CFR-022. (Appx. 67). FirstMerit later entered into three written forbearance
agreements with Ashland Lakes and the appellees. (/d. at 39). Each forbearance agreement
stipulated that any chgnges or amendments had to be in writing. (Id. at 81). Ashland Lakes
and the appellees defaulted under the fﬁnal written forbearance agreement by failing to pay
as agreed, and the foreclosure proceeded. (Id at 39, 67).

The Ashland County court appointed é private auctioneer to sell the properties, and
he scheduled an auction for December 15, 2010. The day before, on December 14, 2010,
Ashland Lakes filed for bankruptcy to stop the auction. (/d. at 67). FirstMerit promptly
moved to dismiss the bankruptcy because it was filed in bad faith. Thé bankruptcy case

was dismissed, with Ashland Lakes’ consent, on January 6, 2011. (Id).



The auction was rescheduled for March 9, 2011. (Jd. at 39, 68). In January 2011,
Messrs. Inks and Slyman began negdtiations with FirstMerit for a fourth forbearance
agréement to deiay the auction to allow them time to raise the money to acquire the
properties for $1.6 rﬁillion dollars. (Id. at 70-71). On March 7, 2011, FirstMerit circulated a
draft forbearance agreement containing the terms upon which the bank would agree to
delay the auction. (Id. at 40, 82).

The d‘raft agreement’s basic terms required Ashland Lakes and the appellees to pay
a $200,000 depoéit and to reimburse FirstMerit $9,000 for an appraisal by March 7th, at
which time the sale would be cancelled. {Rule 60(B} Mot. at Ex. D, Draft Forbearance Agt.,
§ 3.) Thereafter, Ashland Lakes and the appellees would be given until April 21, 2011 to
pay FirstMerit $1.1 million and until October 15, 2011 to pay FirstMerit an additional
$300,000. (Id.} Assuming all thosg amounts were timely paid, FirstMerit would thereafter
release its mortgage on the properties and release the appellees from their personal
guaranties. {Id. §§9, 11).

Mr. Inks rejected FirstMerit’s offer. In a letter to FirstMerit's representative, Mr.
Krumel, sent later on March 7, 2011, Mr. Inks made a counteroffer that changed several of
the bank’s material terms, including but not limited to (a) a $150,000 deposit, (b) a request
that certain funds held by the properties’ court-appointed receiver be disbursed to
Ashland Lakes, and (c) a request that the bank defer payment of the $9,000. (Appx. 82;
Rule 60(B) Mot. at Ex. E, Inks Letter). In the letter, Mr. Inks asked Mr. Krume] to revise the
draft agreement consistent with his terms and circulate it to the appellees for signature

prior to the auction. (Id.).



This appeal arises from the parties’ dispute about what happgned next. Mr. Inks
alleges that after sending Mr. Krumel his March 7th letter, he orally negotiated the disputed
terms with Mr. Krumel over the phone and claims to have reached an oral agfeement as to
all terms with FirstMerit by the morning of March 8th. (Appx. 40). Mr. Inks alleges that Mr.
Krumel then called the alleged deal off in the afternoon of March 8th because it was too late
to stop the auction. (Id. at 40, 72).

| FirstMerit denies ever reaching an agreement, oral or otherwise, with the appellees
as to the terms of a forbearance agréement. [Appx.' 71-72). To the contrary, Mr. Krumel
stated that he did not agree to accept $150,000 as a deposit, expressed skepticism as to the
viability of the appellees’ entire plan, and told Mr. Inks in the morning of March 8th that no
deal could be reached. (P!'s Br. in Opp to Rule 60(B) Mot. ét Ex. 1, Krumel Aff,, 9 29-35;
Appx. 72). Mr. Inks concedes that he never paid FirstMerit a deposit of any amount, that
FirstMerit never revised the draft agreeﬁnent, and that none of the parties executed a
written agreement. (Rule 60(B) Mot. 10-11; Appx. 72).

On March 9, 2011, the properties were publicly auctioned and sold to third-party
bidders for a cumulative total va $1,760,000. (Appx. 68). Ashland Lakes moved to set asid‘e
those sales in the Ashland County proceeding, arguing that the appraisal was defective and
that the sale was barred by the alleged oral agreement Mr. Inks claims he made with
FirstMerit over the telephone. (Id.). The Ashland County common pleas court rejected
both érguments, finding in particular that “Ashland Lakes, LLC has failed to establish that

any forbearance agreement precluding the sale was ever consummated by the parties.”

(Id.}. The Ashland County court’s judgnﬁent was affirmed in FirstMerit Bank, N.A. v. Ashland



Lakes, LLC, 5th Dist. No. 11-COA-017, 2012-0hio-549, app. not accepted, __Ohio St.3d _,

2012-0hio-4650, 975 N.E.2d 1029.1

B. Procedural History

On May 17, 2011, FirstMerit filed a complaint fbr a cognovit judgment against the
appellees based on their defaults under their personal guaranties and the last written
forbearance agreement. The Summit County Common Pleas Court entered judgment for
$3,337,467.17, plus interest, costs, and attorney fees. (Judgment Entry dated May 17, 2011;
Appx. 66).

Several weeks later, the appellees filed a Civ.R. 60(B) motion on the basié of the
alleged oral forbearance agreement. (See generally Rule 60(B) Mot.; see also Appx. 40). In
their motion, the appellees sought to vacate the cognovit judgment and then file a
counterclaim to enforce the alleged oral agreément. {(Rule 60(B) Mot. 9, 11). The trial
court denied the motion, holding, in relevant part, that the statute of fraudé set forth in R.C.
1335.02 and 1335.05 barred any alleged oral agreement as a matter of law. {(Appx. 77-80).

On November 7, 2012, the Ninth District reversed, holding that the trial court erred
in denying the Civ.R. 60(8) motion. The court held that to vacate the cognovit )udgment
the appe}lees needed to do no’(hmg more than sxmply allege the existence of an oral
forbearance agreement. {Appx. 48-49). While the court conceded that R.C. 1335.02 and
R.C. 1335.05 prohibit actions based upon loan agreements that él‘e not in writing, it held

that these statutes did not apply because the filing of a Civ.R. 60{B) motion was not

! For reasons not relevant here, only the sales of four of the five parcels (for a tota} of
$1,560,000) were confirmed; the sale of the fifth parcel (which sold for $200,000) was not
confirmed. (See PI’s Br. in Opp to Rule 60(B) Mot. at 4 and Exs. 6, 7).

7



“bringing an action,” but rather asserting a defense to the cognovit judgment previously
entered. (Id. at 49). |

The Ninth District reached this conclusion sua sponte, without the benefit of briefing
or argument. Indeed, the appellees never argued that the statute of frauds did not apply to
“defenses” raised in Civ.R. 60(B) motions. And the Ninth District never invited the parties
to submit supplemental briefing on this issue before deciding the case.

On November 19, 2012, FirstMerit timely applied for reconsideration and to certify
the Ninth District’s decision as conflicting with the decisions of several other appellate
districts. On December 19, 2012, the Ninth District denied the application for
reconsideration, but granted FirstMerit's motion to certify its decision as being in conflict
with the Tenth District as to the applicability of R.C. 1335.05. (Id.kat 54,59). The Ninth
District certified the following question to this Court: “Whether Section 1335.05 of the
Ohio Revised Code prohibits a party from raising as a defense that the parties to the
" contract involving an interest in land orally agreed to modify the terms of their agreement.”
(Id. at 64) .’

On January 16, 2013, FirstMerit filed a notice of certified conflict in this Court,
docketed as Case No. 2013-0091. (Id. at 4). On February 4, 2013, FirstMerit filed a
jurisdictional appeal from the samé judgment to this Court, docketed as Case No, 2013-
0203, because the Ninth District’s certified question was too narrow. (/d at 1). Specifically,
the certified question did not address R.C. 1335.02, another statufe of frauds provision
applicable to loan agreements, and was improperly framed in that it characterized a party’s

attempt to enforce an oral agreement through a Civ.R. 60(B) motion as a “defense.”



On Aprﬂ 24,2013, this Court ;ertiﬁed that a conflict existed between the court of
appeéls’ judgment and that of the Tenth Appellate District in Nicolozakes v. Deryk Babriel
Tangeman Irrevocable Trust, 10th Dist. No. 00AP-7, 2000 WL 1877521 (Dec. 26, 2000), and

| ordered the parties to brief the question as certified by the Ninth District. (Apr. 24, 2013
Order, Case No. 2013-0091). Simultaneously, the Court accepted jurisdiction of FirstMerit’s
jurisdictional appeal in Case No. 2013-0203 and consolidated the two cases for further
proceedings. {Apr. 24, 2013 Order, Case No. 2013-0203).

ARGUMENT

Proposition of Law No. 1: R.C. 1335.05 bars the enforcement of oral agreements
concerning an interest in land regardless of the procedural mechaunism a party
employs to attempt to enforce such an oral agreement.

A Agreements that do not comply with the statute of frauds are unenforceable,
regardless of how a party attempts to enforce them.

As this Court has recognized for nearly two centuries, Ohio’s statute of frauds is
designed “for the prevention of frauds and perjuries.” Wilbur v. Paine, 1 Ohio 251, 255
(1824). The statute of frauds serves this critical function by “informing the public ahd
judges of what is needed to form a contract and by encouraging parties to follow those
requirements by nullifying those agreements that do not comply.” Olympic Holding, 122
Ohio St.3d 89, 2009-Ohio-2057; 909 N.E.2d 93, §33. In O&mpic Holding, this Court
emphatically stated that “agreements that do not comply with the statute of frauds are
unenforceable.” Id. at §32. This holding éame with no qualiffcation.

An oral forbearance agreement runs afoul of R.C. 1335.05, which provides that “no
action shall be brought...upon a contract or sale of lands ... or interest in or concerning
them” unless the agreement is in writing. This provision app%ies here because the alleged

oral forbearance agreement contemplated the release of a mortgage. See, e.g., Douglas Co. v.



Gatts, 8 Ohio App.3d 186, 187 (11th Dist. 1982) (an agreement “to release or discharge a
mortgage is within the Statute of Frauds” and‘ an oral agreement to do so is “void™); ‘
Nicolozakes, 2000 WL 1877521, *4 (same); see also Appx. 79.

The Ninth District’s certified question characterizes the alleged ora] forbearance
agreement in this case as a modification of an existing agreement cohceming lands. (Appx.
64). Whether the oral forbearance agreement is a modification or a new agreement is
irrelevant to the statute of frauds analysis. It has long been the law that modifications or
amendments to an agreement within the statute of frauds must also be in wriﬁng to be
enforceable. See, e.g., Franke v. Blair Realty Co., 119 Ohio St. 338, 164 N.E. 353 (1928),
paragraph two of the syllabus (holding that a change to an “essential term of the written
contract” must be in writing to be enforceable); Mohqmmad v. Awadallah, 8th Dist, No.
97590, 2012-0hio-3455, § 26 (requiring modifications to a note to be reduced to writing to
comply with R.C. 1335.05); Sutherland v. Fox, 5th Dist. No. 04COAO80, 2005-Ohio-1786,

§ 23-25 (holding thét R.C. 1335.04 and 1335.05 require any modifications to an oil and gas
lease to be in writing).

In any event, the “defense”/“action” dichotomy set forth by the Ninth District cannot
be the law. As set forth above, the Ninth District attempted to condition the enforceability
of an oral agreement within the statute of frauds’ ambit on the mlethod the party employs
to enforce the agreement. To the Ninth District, an oral agreement can be enforced
consistent with the statute of frauds so long as party asserts the agreement as a “defense.”
(Appx. 48-50). |

But this Court has held to be unenforceable any agreement that does not comply

with the statute of frauds. Olympic Holding, 122 Ohio St.3d 89, 2009-0Ohio-2057, 909 N.E.2d
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93, 32. Its holding did not depend on what procedural mechanism the party employed to
try to enforce a non-compliant agreement. Nor shouid it have. Regardless of whether the
pérty files a lawsuit, a counterclaim, asserts an affirmative defense, or ﬁlés a Civ.R. 60(B)
motion, the p,arty is seeking the same substantive relief—judicial enforcement of an oral
agreement within the statute of frauds. In Newman v. Newman, the Court held that the
statute of frauds was designed to protect against the risk of “uncertainty and ... fraud
attending the admission of parbl testimony.” 103 Ohio St. 230, 245, 133 N.E. 70 (1921),
quoting Purcell v. Miner, 71 U.S. (4 Wall) 513, 517 (1866). That risk is the same whether a
party seeks to énforce such an agreement through a complaint, ‘a counterclaim, a{ Rule
60(B) motion, or any other procedural vehicle.

Not surprisingly, Ohio courts have for years uncontroversially applied the statute of
frauds to bar parties from “defensively” seekihg to enforce oral agreements. See, eg.,
Nicolozakes, 2000 WL 1877521, *4 (R.C. 1335.05 barred defense to a foreclosure claim
based on allegation that plaintiff had orally agreed to release mortgage plaintiff sought to
fofeclose); Lemmo v. Petti, 8th Dist. No. 48343, 1984 WL 6333, *3 (Dec. 6, 1984) (affirming
denial of Civ.R. 60(B) motion, on statute of frauds grounds, that alleged meritorious
defense to judgment based on alleged oral agreement to release obligation within statute of
frauds); Fifth Third Bank v. Labate, 5th Dist. No. 2005CA00180, 2006-0hio-4239, 140-41
(denying Ci\}.R. 60(Bv) motion to vacate a cognovit judgment where the proffered defense to
judgment was barred by R.C.1335.02).

This Court has acknowledged that a broad reading of statute of frauds provisions is
warranted, and that an “action” /”defense” distinction is not. In Marion Prod. Credit Assn. v.

- Cochran, 40 Ohio St.3d 265, 533 N.E.2d 325 (1988), the defendants attempted to defeat an
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action upon a note secured by a mortgage by asserting a counterclaim alleging that the
pérties had orally agreed to different terms. This Court rejected the defendants’ argument
that the statute of frauds did not apply to their counterclaim b_ecause it was notan “action
... brought. .. upon a contract or sale of lands” under R.C. 1335.05. This Court rejected that
argument, looking to the effect of the defendants’ counterclaim, not its form. It held that
the defendants “do not deny that what they ultimately séek is either a cancellation of the
notes and thé mortgage held by [the plaintiff] and signed by them, or such an award of
damages as will effect that same result by enabling them to disc‘harge their obligations
under such writings.” Id. at 273. Because “their counterclaim, being in essénce interposed
to block enforcement of the writings held by [the plaintiff], has as its core object the
obviation of that very interest in the land described by such writings,” id,, this Court held
that the statute of frauds barred the assertién of the counterclaim. Id. The Court.even
deemed the Counterclaimb a “defense,” yet still applied the statute of frauds: “[W]hen a
party voluntarily places his signature upon a note . .. within the Statute of Frauds, and
where that party’s sole defense to an action brought upon the writing is that a different set
of terms was orally agreed to at the time, such defense shall not be countenanced at law
regardless of the theory under which such facts are pled.” Id, paragraph four of the
syllabus.?

For these reasons, the statute of frauds’ ap;ﬂicability to a given case turns on what

type of agreement a party seeks to enforce, and not how the party seeks to enforce it.

2 In Galmish v. Cicchini, 90 Ohio St.3d 22, 29, 734 N.E.2d 782 (2000), fn. 2, the Court found
that Marion was, in truth, a parol evidence rule case. Nevertheless, the logic of the Marion
court’s broad reading of R.C. 1335.05 as applying to a counterclaim or defense premised on
an oral agreement remains undisturbed.
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Because the Ninth District incorrectly concluded otherwise, this Court should reverse its
judgment in this case.

B. The Ninth District incorrectly held that seeking to vacate a judgment to
enforce an alleged oral forbearance agreement is not an “action.”

The Ninth District did not dispute that the statute of frauds would bar the appellees
from bringing an action to enforce their alleged oral forbearance agreement. Nevertheless,
the Ninth District held that the filing of a Civ.R. 60(B} motion seeking relief from judgment
was not “bring[ing] an action.” As the court held, “the Slymans and the Inkses did not
attempt to ‘bring an action’ against FirstMerit, they merely raised the oral forbearance
agreement as a defense to FirstMerit’s action against them.” (Appx. 48-49). Accordingly, _
the Ninth District held, “the trial court incorrectly concluded that their defense was barred
under the statute of frauds.” (Id. at 49).

But moving to vacate a 'judgment to enforce an agreement is in the nature of
“bringing an action.” While R.C. 1335.05 and 1335.02 do not define the term “action,” the
word has been defined elsewhere in Ohio law to encompass any proceeding in which rights
are determined, not simply the filing of a civil suit. See, e,g, R.C. 1301.201(B)(1) (defining
“action” as “any ... proceeding in which rights are determined”); R.C. 2307.01 (defining
“action” as “an ordinary proceeding in a courtof justice . .. by which a party prosecutes. ..
enforcement of a legal right”); see also Black’s Law Dictiondry 32,1324 (Sth Ed.2009)
(defining "action” as “a civil or criminal judicial proéeéding," and defining “pi‘oceediﬁg" as
“any procedural means for seeking redress from a tribunal or agency”); Selvage v. Emnett,
181 Ohio App.3d 371, 2009-0hio-940, 909 N.E.2d 143, § 13 (4th Dist.) (“The plain meaning

of ‘action’ is ‘{a] civil or criminal judicial proceeding.”).



The Civ.R. 60{B) motion here was both a “procedural means for seeking redress”
from the trial court and a “proceeding in which rights were determined.” By filing it,
appellees commenéed a proceeding in the nature of an “action” within the meaning of both
1335.02 and 1335.05. Indeed, Obio courts regularly refer to Civ.R. 60(B) motions as
“actions.” See, e.g., Higbee Co. v. Primus, 8th Dist. No. 34154, 1975 WL 182941, *1 (July 3,
1975} (denying 60(B) relief “because the action is not timely brought”); Bodem v. Beals, 6th
Dist. No. 0T—83~32, 1984 WL 7854, *5 (Apr. 27, 1984) [noting “the basis for this action is . ..
Civ. R. 60(B)(4).”); Hughes v. TransOhib Sav. Bank, 11th Dist. No. 89-P-2055, 1990 WL
178942, *3 (Nov. 16, 1990} (referring to proceeding as a “60(B} action”); Mc‘Nair v. Dowler,
11th Dist. No. 90-A-1574, 1991 WL 274495, *2 (Dec. 20, 1991) (“The present action is
governed by Civ.R. 60(B).”).

Moreover, such a breader interpretation of “action” is appropriate here given that
the appellees’ Civ.R. 60(B) motion seeks to vacate the judgment and assért a counterclaim
to enforce the alleged oral forbearance agreement. (See Rule 60(B) Mot. 9, 11). This Court
has applied the statute ofﬁfrauds to a counterclaim. Marion, 40 Ohio St.3d 265 at 273. And
functionally, a counterclaim is indistinguishable from a complaint, since a defendant
asserting a counterclaim bears the burden of proof as to the counterciaim. See, e.g.,
Dandrew v. Silver, Bth Dist. No. 86089, 2005-0hio-6355, 9 25; Huntington Natl. Bank V.
Wolfe, 99 Ohio App.3d 585, 600, 651 N.E.2d 458 (10.th Dist.1994); Dan v. Testa Bros., Inc.,
94 Ohio App. 101, 114 N.E. 525 (7th Dist.1952), paragraph two of the syllabus.

Even if the Court were to construe the Civ.R. 60{B) motion as asserting a “defense,”
the analysis is functionally the same. An affirmative defense is “an assertion of facts and

~arguments that, if true, will defeat the plaintiff's or prosecution’s claim[.]” Black’s Law
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Dictionary 482 (9th ed. 2009). While the purpose of an affirmative defense is to defeat
another claim, rather than to recover damages, the defendant is nonetheless required to '
prove the defense by a preponderance of the evidence. See, eg., Olentangy Candomilzium
Assn. v. Lusk, 10th Dist. No. 09AP-568, 2010-0hio-1023, §23; MatchMaker Intl, Inc. v. Long,
100 Ohio App.3d 406, 408, 654 N.E.2d 161 (9th Dist.1995). |

A proceeding to adjudicate a counterclaim or affirmative defense should, therefore,
be considered an “action” within the meaning of R_.C.‘1_335.05. Regardless of whether the

- appellees soﬁght to enforce their alleged oral forbearance agreement by a lawsuit,
counterclaim, or affirmative defense, the appellees were required to prove the existence of
their alleged oral agreement. The statute of frauds prohibits the appellees from doing so,
as it functions as an “evidentiary safeguard that requires certain specific agreements to be
in writing.” Huntington Natl. Bankv. R. R, Wellington, Inc., 2012-0hio-5935, 983 N.E.2d 941,
728 (11th Dist.). See also Stickney v. Tullis-Vermillion, 165 Ohio App.3d 480, 2006-Ohio-
842,847 N.E.2d 29, 22 (2d Dist.).

To effectively serve as an evidentiary safeguard, the Court must give the word
“action” set forth in R.C. 1335.05 and 1335.02 a sufficiently broad construction to
encompaés Civ.R. 60(B) motions’ like the‘one the appellees asserted in this case. The more
narrow construction ascribed by the Ninth District creates perverse incentives and
encourages the very mischief the statute was enacted to avoid. Cf .Wilber, 1 Ohio at 255
(concluding that the statute of frauds must not be interpreted “to encourage fraud,".and
that any “construction which would have a certain tendency to do so, would counteract the
design of the legislature, by advancing the mischief intended to be prevented”). The Ninth

District’s judgment must therefore be reversed.
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C. The Ninth District’s holding that a party can seek to enforce an otherwise
unenforceable agreement through Civ.R. 60(B) would lead to absurd results,
undermine settled transactions, and vitiate the statute of frauds. ’

In the end, itis untenable as a matter of logic and law to allow an alleged oral
agreement to undo a judgment when the agreement is unenforceable under the Jaw.
Consider the following scenario. Alender brings an action to enforce a note secured by a
mortgage. The borrower, claiming the existence of an oral forbearance agreement, is
precluded by the statute of frauds from filing a counterclaim seeking to enforce that
agreement. Instead, the borrower permits thé matter to go to judgment, and then, under
the Ninth District’s reasoning, is permitted to move to vacate the judgment under Civ.R.
60(B) by virtue of the very oral forbearance agreement that he could not assert via
counterclaim. If the Ninth District is correct, this nonsensical (and judicially wasteful)
procedural scenario is the law, and the statute of frauds has little meaning,

The Ninth District’s ruling also undermines settled transactions. Parties to real
estate and lending transactions need clarity as to when an agreement has been reached,
and the contents of that agreement. The statute of frauds “serves to ensure that
transactions involving a transfer of realty interests are commemorated with sufficient
solemnity. A signed writing provides greater assurance that the parties and the public can
reliably know when such a transaction occurs. It supports the public policy favoring clarity
in determining real estate interests and discourages indefinite or fraudulent claims about
such interests.” N. Coast Cookies, Inc. v. Sweet Temptations, Inc., 16 Ohio App.3d 342, 348,
476 N.E.2d 388 (8th Dist.1984). See also Michel v. Bush, 146 Ohio App.3d 208, 212, 765

N.E.2d 911 (9th Dist.2001) (same).
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That clarity is lost if the Ninth District’s holding is upheld, as the statute of frauds
will no longer provide parties to real estate and lending contracts with clear “rules of the
road” to understand when a deal has been reached, and on what terms. Without such
clarity, such contracts will become vulnerable to attack by any party who chooses to allege
that the written contract was somehow trumped by a subsequent oral agreement.

The delay and prejudice associated with litigating such disputes is not trivial. In this
case, for example, the appellees, armed with nothing more than bald claims that the bank
entered into an orél forbearance agreement with them, h.ave tied FirstMerit up in litigation
and prevented it from collecting an unpaid debt from them for more than two years.

The effect of this uncertainty is to increase the cost of doing business and to inhibit
negotiations between parties to real estate and lending transactions. And such a result
Would undermine the public interest in facilitating the consensual resolution (where
possible) of defaulted real estate loans. |
Proposition of Law No, 2: A party cannot use Civ.R. 60(B) to enforce an alleged oral

forbearance agreement when R.C. 1335.02 would prohibit that party from enforcing
the same agreement through a complaint or counterclaim.

A. Loan agreements that do not comply with R.C. 1335.02 are unenforceable,
regardless of how a party chooses to enforce them.

As set forth above, in this case, the appellees filed a Civ.R. 60(B) motion seeking to
vacate a judgment and to enforce an oral forbearance agreement related to a commercial
loaﬁ. R.C. 1335.02(B) provides that “no party fo a loan agreement may bring an action on a
loan agreement unless the agreement is in writing and is signed by the party against whom
the action is brought[.}”

An oral forbearance agreement is a “loan agreement” within the meaning of R.C.

1335.02. "Loan agreement” is defined in the statute as:
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one or more promises, promissory notes, agreements, undertakings, security
agreements, mortgages, or other documents or commitments, or any
combination of these documents or commitments, pursuant to which a
financial institution loans or delays, or agrees to loan or delay, repayment of
money, goods, or anything of value, or otherwise extends credit or makes g
financial accommodation. '

R.C. 1335.02(A)(3) (emphasis added).

As the trial court correctly held, forbearance agreements are loan agreements
because they act to delay the repayment of money or to grant a financial accommodation.
(Appx. 78). See also U.S. Surety Carp. v. KeyCorp, N.D.Chio No. 1:05-CV-2337, 2007 WL
2331942, *4 (Aug. 13, 2007.), affd, 283 Fed. Appx. 383 (6%:11 Cir.2008); Lamkin v. First C’omm.
Bank, 10th Dist. No. 00AP-935, 2001 WL 300732, *8-9 (Mar. 29, 2001). .

For the same reasons identified in the discussion of Proposition of Law No. 1
concernirg R.C. 1335.05, the term “action” in R.C. 1335.02(B) should similarly apply
broadly to any proceeding commenced by a party to enforce an oral agreement within R.C.
1335.02’s ambit, not simply the filing of a complaint.

Indeed, the case for granting a broad construction to R.C. 1335.02 is even stronger
than itis to R.C. 1335.05. First, the definition of “loan agreement” encompasses types of
agreements—Ilike forbearance agreements—that are frequently asserted as counterclaims
or affirmative defenses. That broad definition reveals an intent for the statute to apply
broadly. Second, R.C. 1335.02(C) contains a statutory parol evidence rule {not found in R.C.
1335.05) that prohibits a court from rélying on evidence of oral lolan agreements. Third,
the public policy motivating the enactment of R.C. 1335.02 was to limit lender liability
arising from claims of oral agreements—a policy best served by giving a broad

construction to R.C. 1335.02(B).
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B. The text of R.C. 1335.02 supports a broad definition df the word “action,” not
the constrained definition afforded by the Ninth District.

The Ninth District’s narrow interpretation of the word “action” in R.C. 1335.02 as
applying only to the filing of a complaint is inconsistent with the statute’s text. To begin, _
for the reasons set forth in support of Proposition of Law N.o. 1, appellees’ filing of a Civ.R.”
60(B) motion seeking to vacate the judgment in this case is in the nature of bringing an
“action” and is not the mere assertion of a “defense” to a lawsuit. As set forth supra, in their
Civ.R. 60.(B] motion, appellees sought to assert the alleged oral forbearance agreement via
counterclaim. (See Rule 60(B) Mot. 9, 11-). This Couft previously applied a statute of frauds
provision to a counterclaim. Marion, 40 Ohio St.3d at 273.

But even if the Court were to accept the Ninth District’s characterization of
appellees’ Civ.R. 60(B)} motion as asserting a “defense,” such a characterization is not
dispositive. The word “action” in R.C. 1335.02(B) should be read broadly enough to
encompass appelleeé’ motion, whether it is defensive in nature or not.

As with R.C. 1335.05, the word “action” is not defined in R.C. 1335.02. Under the
noscitur a sociis maxim of statutory interpretation, this Court can “look to accompanying
words [in the statute] to deduce the undefined word’s meaning...” Inland Prods., Inc. v.
Columbus,' 193 Ohiq App.3d 740; 2011-Ohio-2046, 954 N.E.2d 141, § 25 (10th Dist.),
quoting The Limited, Inc. v. Commr. of Internal Revenue, 286 F.3d 324, 332 (6th Cir.2002).
See also R.C. 1.42 ("Words and phrases shall be read in context and construed according to
the rules of grammar and common usage.”).

RC 1335.02 precludes an “action” on a broad range of “loan agreeménts” unless
they meet the statute's writing and signature requirements. RC 1335.02(B}). Among the

“loan agreements” subject to those requirements are those, like the oral forbearance
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agreement ét issue here, to “delay . .. repayment of money” or “make[] a financial
accommodation.” R.C. 1335.02(A)(3).

| Those two provisions, read together, compel a broader meaning of the word “action”
than the one supplied by the Ninth District. As a practical matter, a borrower would not
normally seek to enforce an oral forbearance agreement until the lender tries to enforce its
rights uhder the loan documents—e.g,, by foreclosing on a mortgage or suing on a note, It
would be a rare case indeed for a borrower to file a lawsuit to enforce an oral forbearance
agreement before the lender has allegedly violated the agreement by seeking to enforce its _
rights and remedies. The usual way a borrower would attempt to enforce such an
agreement is via a counterclaim, Civ.R. 60(B) motion, or affirmative defense filed in a
lawsuit brought by the lender, just as the appellees did in this case. If the legislature
intended fqr R.C. 1335.02(B) to bar enforcementvof oral forbearance agreémentﬁ, and oral
forbearance agreements are usually raised in a “dgfensive" context, then the word “action”
must be read broadly enéu gh to effectuate that purpose.

C The parol evidence requirements of R.C. 1335.02(C) also manifest that an oral
forbearance agreement cannot be asserted through a Civ.R. 60(B) motion.

In addition, when determining the scope of “actions” that are barred under R.C. .
1335.02(B), the statute should bé read together with R.C. 1335.02(C). R.C. 1335.02(C) is
similar to a statutory parol evidence rule; it provides, in pertinent part, that “the terms of a
loan agreement subject to this section, including the rights and obligations of the parties to
the loan agreement, shall be determined solely from the written loan agreement....” Id See‘
also Schory & Sons, Inc. v. Society Nat’l Bank, 75 Ohio St. 3d 433, 440, 662 N.E.2d 1074 ‘

{(1996) (defining the parol evidence rule as “a rule of substantive law that prohibits a party
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who has entered into a written contract from contradicting the terms of the contract with
evidence of alleged or actual agreements”).
As set forth above, the oral forbearance agreement alleged in this case falls within
- the definition of a “loan agreement” subject to R.C. 1335.02. R.C. 1335.02(C), in tﬁrn,
requires that the terms of that “loan agreement” shall be determined “Solely from the
written loan agreement” and not using evidence of oral agreements. See id. Applying R.C.
1335.02(C) accordi,ng‘to its plain meaniﬁg, the trial court in this case would not be
permitted to hear ahy evidence of the terms of the appellees’ alleged forbearance
agreement, regardless of whether the appellees sought to enforce the oral agreément by
lawsuit, counterclaim, Civ.R. 60{B) motion, or affirmative defense, because there is no
-signed writing evidencing the alleged agreement.

Reading R.C. 1335.02(B) to only bar lawsuits brought to 'enforce oral agreements
would, therefore, conflict with R.C. 1335.02(C). Itis nonsensical for the legislature to
permit a party to seek to enforce an oral agreement by Civ.R. 60(B) motion or affirmative
defense consistent with R.C. 1335.02(B), an‘d then to prohibit the court from hearing any
evidence of the e‘xistence of that same oral agreement in R.C. 1335.02(C). The more natural
and harmonious reading of the two statutory provisions requires a broader interpretation
of the word “action” in R.C. 1335.02(B) to address not only lawsuits, but also counterclaims
Civ.R. 60(B) motions, and affirmative defenses.

D. The purpose of R.C. 1335.02 also supports applying the statute of frauds to the
appellees’ alleged oral forbearance agreement.

Finally, allowing borrowers or guarantors to allege the existence of oral forbearance
agreements through Civ.R. 60{B) motions otherwise precluded by the statute of frauds

would undermine the purpose of the statute. R.C. 1335.02 was enacted following the
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savings and loan crisis in order to curb Iending«related‘Iitigation based on claims of oral
loan agreements. See generally 119 H.B. No. 373, 1992 Ohio Laws 271, at preamble
(prohibiting action on a loan agreement that “is not in writing and signed by the other
party to the agreement...”}. Many other stétes passed similar statutes around the séme
time Ohio’s was passed, and did so to “curtail the disrupti,{fe economic effect of escalating
lender Ikiability litigation.” Fleming Irrigation, Inc. v. Pioneer Bank & Trust Co., 661 S0.2d
1035,1037-1038 (La. App.1995). See also Hewitt v. Pitkin County Bank & Trust Co., 931
P.2d 456, 458-459 (Colo. App.1995); Dixon v. Countrywide Home Loans, Inc., 710 F.Supp.2d
1325, 1330 (S5.D.Fla.2010); LaSalle Bank, N.A. v. Paramont Props., 588 F.Supp.2d 840, 853-
854 (N.D.11.2008).

By limiting R.C. 1335.02’s protections as it did, the Ninth District’s decision
thréatens to undermine the purpose of this statute and the protections it offers to both
lenders and borrowers. The statute creates “rules of the road” that allow lenders and
borrowers to clearly understand when they have reached an enforceable agreement: when
they sign a written loal;x agreement. This certainty gives lenders and borrowers flexibility
to negotiate the workout of troubled loans and the terms of new loans without fear of
| specious litigation over allegations of contrary “oral agr‘eements.”

Lenders’ ability to negotiate with borrowers will be significantly impaired if lenders
must worry that a borrower could thwart a lender’s ability to enforce the terms of its loan
documents by creating a “he-said, s\he~said” factual dispute over whether an alleged
informal oral remark made by a bank agent constituted an “oral agreement.” The Ninth
District’s ruling creates exactly that perverse incentive, thwarting the purpose of and public

policy behind R.C. 1335.02.
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CONCLUSION

For the reasons discussed above, the judgment of the Ninth Appellate District in this
case should be reversed.
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Decerﬁber 19, 2012, the Ninth District certified its decision as being in conflict with a
decision of the Tenth Dis:trict. On }'.anuary 16, 2013, FirstMerit filed a notjce of certified
conflictin this Court, which is pending as Case No. 2013-0091. Under S.CtPrack.
7.07(CY(2), FirstMerit asks the Court to accept this jurisdiétional appeal and consolidate

this appeal with Case No. 2013-0091.
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NOTICE OF A CERTIFIED CONFLICT

Appellant FirstMerit Bank, N.A. gwes ﬁotice of a certified conflict to the Ohio Supreme
Court from the Ninth District Court of Appeals, Case N;&S. 25980, »261 82, decided and
journalized on Novémber 7, 2012. On December 19, 2012, the Ninth District certified the
following question to this Cour;: o |

Whether Section: 1335.05 of the Ohio Revised Cocie prohibits a party from raising

as a defense that the parties to a contract involving an interest in land orally
agreed to modify the terms of their agreement

The Ninth District has declared that its decision in FirstMerit Bank, N.A. v. Daniel F
| Inks, et al. is in conflict with the Tenth Dis’m'ctfé decision in Nicolozakes v. Deryk Babrield
Tangeman Irrevocable Trust, 10th Dist. No. 00AP-7, 2000 WL 1877521 (Dec. 26, 2000). |
Pursuant to S.Ct‘.Prac.R. 8.01(B), a copy of the Ninth District’s order certifying the
conflict and copies of all decisions determined to be in conflict are attaéhed iﬁ the accompanying
“appendix.

Respectfully submitted,

O
Brett A. Wall (0070277)

Thomas D. Warren (0077541)
Patrick T. Lewis (0078314)

Dustin M. Dow (0089599)

BAKBR & HOSTETLER LLP

PNC Center

1900 East Ninth Street, Suite 3200
Cleveland, Ohio 44114-3435

(216) 621-0200 / Fax (216) 696-0740
Email: bwall@bakerlaw.com

Email: twarren@bakerlaw.com
Email: plewis@bakerlaw.com
Email: ddow@bakerlaw.com

Counsel Jor Appeliant, FirstMerit Bank, N.A.



CERTIFICATE OF SERVICE -

I certify that on January 15 ,2013,a true and accurate copy of the foregoing was served

upon the following by regular U.S. mail, postage prepaid:

Scott H. Kahn, Esg.

Gregory J. Ochocki, Esq.

Mclntyre, Kahn & Kruse Co., LPA
The Galleria and Towers at Erieview
1301 East Ninth Street, Suite 2200
Cleveland, Ohio 44114

Counsel Jor Appellees, Daniel E. Inks, et al.

Counsel for Appellant, FirstMerit Bank, N.A.



 APPENDIX

Order of the Ninth District Court of Appeals certifying a conflict in FirstMerit Bank, NA. v.
Daniel E. Inks, et aZ._, Case Nos. 25980 and 26182, issued December 19, 2012.

Decision of the Ninth District Court of Appeals in FirstMerit Bank N.A. v. Inks, Case Nos. 25980
and 26182, 2012-Ohio-5155.

Decision of the Tenth District Court of Appeals in Nicolozakes v. Deryk Babrield Tangeman
Frrevocable Trust, 10th Dist. No. 00AP-7, 2000 WL 1877521 (Dec. 26, 2000). :
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' 4 IN THE COURT OF APPEALS
?,%ssggﬁ 19 PH 123 NINTH JUDICIAL DISTRICT
COUNTY OF SUMMIT .

STATE OF OHIO

1 1.
' : AR U UHin
FIRSTMERIT BANK, N.A. ‘
' C.A. No. 25980
Appellee | 26182
v.

DANIEL E. INKS, et'al.
Appellants 4 JOURNAL ENTRY

FirsMeﬁt Bank AN.A. has moved this Court to cerfify a éonﬂict beﬁve_ep its
j‘udgmcnt in’this case and those of the Fifth District Cou;rt of Appeals in Fifth szz'rcé
Bank v. Labate, 5th Dist. No. 2005CA00180, 2005-0}310-4239, the Eighth District
‘Court of Appeals in Lemmo v. Petti, 8th Dist'. No. 48343, 1984 WL 6333 (Dec. 6,
1984), the Tenth District Court of Appeals in Nicolozakes . Deryk qurield
Tangeman Irrevocable m, 10th Dist. No. 00AP-7, 2000 WL 1877521 (Dec. 26,
- 2000), and the Twe}fth District Court of Appeals in. Winton Saﬁzz‘ﬁgs & Loén Co. v.
| Eastfork T race Inc., 12th Dist. No. CA2001-07-064, 2002-Obio-2600. We grant the
métion beéaﬁse our judgment in this case conflicts with the judgment of th% Tenth
District Court of Appealé in Nicolozakes v.. Deryk Baf)rield Téngeman Irrevocable
Trust, 10th Dist. No. OOAP~7, 2000 WL 1877521 (Dec. 26, 2000), on the same
questionyof lgw‘ |

Article IV Section 3(B)(4) of the tho Constitution provides that, whenever the

judges of a court of appeals determine that a judgment upon which they have agreed
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conflicts with a judgment of another court of appeals, they shall cértify that con.ﬂiét to
the Ohio Supreme Coutt. In Whitelock v. Gilbane Bidg. Co., 66 Ohio St. 3d 594, 596
(1993), the Ohio Supreme Court held that, for certification under Article IV Section
3(B)(4) to be appropriate, three conditions must be satisfied:
| First, the certifying court must find that its Judgmm:t is in conflict with the
judgment of a court of appeals of another district and the asserted conflict
must be “upon. the same question.” Second, the alleged conflict must be
on a rule of law~not facts. Third, the journal entry or opiniom of the
certifying court must clearly set forth that rule of law which the certxtymb

court contehds is in conflict with the judgment on the same auestmz; by :
other district courts of appeals ‘ , \“// P2

Jd. (Emphasis in original). The issue that FirstMerit has proposed for
certification is: “Does the Sta’mte of Frauds bar a defendant from obtammg relief
from a cognovit Judgment by asserhng, as an alleged defense to Judgment, a claim
arising out of an alleged oral loan agreement that is within the Statuta of Frauds.”

In Fifth Third Bank v. Labate, 5th Dist. Nos. ZOOSCAOOESO, 2006CAGG040,
2006-Ohio-4239, Fifth Third Bank obtained a cognoﬁt judgment égainst Rebecea - '
Labate. Ms. Labate moved for relief from judgment, argning that the baﬁk cc;mmitted
fraud wheﬁ it meorrectly told her 'that the documents she was signing contained the
terms they had negotiated. She- also argued that the bank “slipped” a secumy
agreement into the stack of loan docum.ents. Id. at 9 36. She argued that, because of
the fraud, the bank should be estopped from asserting that the statute of ﬁéuds
prevented the court from looking outside the writien documents. The Fifth District

rejected her argument because it concluded that Section 1335.02 of the Ohio Revised
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Code requires loan agreements to be in writing and that the terms of such agreements
| to be determined solely from the written documents‘ Id. at 9 37, 40.

Unlike Labaz‘e,' this cass involves an agreement that was allegedly negotiated by
the parties to a loan agreement after the agreement had already been breached. We,
therefore, conclude that the cases do not present the same quesﬁén of law.

In Lemmo v. Petti, 8th Dist. No. 48343, 1984 WL 6333 (Dec, 6, 1984), Robert
Lemmo obtained a default judgment against his tenants. The tenants moved for relief
from judgment, asserting that Mr Lemmo had released them from the lease
agreement. ﬂey also filed a connterclaim alleging that Mr. iemﬁw had orally agreed
o renew thei:’ lease. The Fighth District Court of Appeals upheld the denial of the
tenants’ motion, concluding that they had “failed to show any meritorions defense”
because “proof of the oral release defense would be barred by the statute of frauds.”
1 Id. at *3.

In this case, FirstMerit argued that the Slymans and Inkses’ oral-forbearance-
agreement defense was barred under Sections 1335.02 and 1335.05 of the Ohio
Revised Code. In Le.mmo, the court did not identify which statute it was applying.
|| We note that the Géneral Assemnbly did not enact Seé;iion' i335.02 until eight years
after Lem;ﬁo was decided. Although Section 1335.05 existed in 1984, the Eighth
District may have been applying Section 1335.04, which ?rovides that “[njo lease . . .
shall be . granted except . . . n Writing ... FirstMerit, therefore, has failed to

establish that Lemmo and this case conflict upon the same question of law.

10
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In Nicolozakes v. Deryk Babrield Tangeman Irrevocable Trust, 10th Dist. No.
00AP-7, 2000 WL 1877521 (Dec. 26, 2AOOO), George Ni_cglozakes bought a house for
Rebecea Tangeman to live in. Mr. Nicolozakes later sold the house to the Deryk
Babrield Tangeman Irrevocable Trust for $250,000, which he secured with- a
mortgage. When the trust defanited, Mr. Nicolloz.akes foreclosed. Ms. Tangeman
alleged that Mr. Nicolozakes’ intent had been to give fche property to her, but they
disguised the transaction as a sale for tai{ purposes. She aﬁéo alleged that, evén if the

transaction was a sale, Mr. Nicolozakes later renounced his interest in the property,

gifting it to the trust. The Tenth District upheld an award of summary judgment to

Mr. Nicolozakes, noting that Section 1335.04 of the Ohio Revised Code requires all
transfers of an interest in real property to be in writing. It also concluded that Ms.
Tangeman’s argument that Mr. Nicolozakes had later discharged the loan was barred

because “a discharge of a mortgage is -an inferest in land and is required to be in

writing under the Statute of Frauds[.]” /d. at *4 (ci‘ﬁng Gatts v. GMBH, 14 Ohio App. }

3d 243, 247 (11th Dist. 1983).

In Nicolézakes, the Tenth District determined that Section 1335.05 of the Ohio
Revised Code barred Ms. Tangeman from defending against a foreclosure action by
alleging tHat Mr. Nicolozakes had orally released her from a ﬁote and mortgage. In
this case, this Court deterniined that the Slymans and Bjkées coul;i defend against an
action to enforce a guaranty by arguing that FirstMerit‘ and ’Ashla_nd Lakes had ora11§'
modified their agreement. We conclude that fhe two cases conflict on the saﬁze

question of law, which is whether the language in Section 1335.05 providing that

11
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- “[n}o action shall be brought . . . fo charge a person . up_bn a coniract or sale of
lands . . . or interest in or concerning them . . . unless the agreement . . . 13 in writing . .
. prohibits a defendant from arguing"that the p‘arties to' a confract involving land
orally agreed to modify the terms of the their agreement.

In Winton Savings & Loan Co..v, Eastfork Trace Inc., 12th Dist. No. CA2001-
07-064, 2002~Ohi§~26@0, Fastfork Trace Inc. obtained a Ioén from Winton Savings &
Loan to finance a real estate development. When Winton refused {o disburse finds for
two huoprovement projects that Eastfork wanted to perform on the land, Eaétfork

stopped repay‘mg the loan. . After Winton foreclosed, Eastfork filed a counterclaim,

According to Eastfork, because the Toan was a line of credit, .any funds that it had
repaid to Winton should have beeﬁ availablé. to it to finance the improvérﬁen’t projects.
The tﬁal court entered sumﬁary judgment for Winton. The Twelfth District affirmed,
holding that, under Section 133;5.02, whether the loan was a line of credit had to be
determined solely from the partiés’ written agreement. Id. at 9 10, 12.

Winton, like Labate, oniy involved the interpretaﬁon .of a loan agreement at the
time it was signed. In this éase, the Slymaos and Inkses have afgued that the parties to
a loan agreement orally agreed to modify the agrgement years after its execution. We,
therefore, conclude that the Twelfth District’s decision in Winfon is factua.ﬁjz
distinguishable.

Upoen review of FirstMerit's motion to cextify a conflict, we conclude that our

decision conflicts with the decision of the Tenth District Court of Appeals in

alleging that the parties had orally agreed to treat the loan as a line of credit.

12
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NicbZozaf’ces v. Deryk BabriéZd Tangeman Irrevocable Z rust, 10th Dist. No. 00AP-7,
2000 WL 1877521 (Dec. 26, 2000). Accordingly, we certify the following question to
the Ohio Supreme Court: “Whether Séction 1335.05 of the Ohio Revised Code
prohibits a party from rai.sing‘ as a defense that the parties to a contract involving an
interest in land orally agree(i to modify the terﬁis of their agreement.” The motion to

certify a conflict is granted.

Lo, G0

Clair E. Dickinson, Judge.

Concurs:
Carr, 1.

Dissents:
Belfance, J.
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[Cite as FirstMerit Bank N.A. v. Inks, 2012-Ohio-5155.]

IN THE COURT OF APPEALS

STATE OF OHIO )
)ss: : NINTH JUDICIAL DISTRICT
COUNTY OF SUMMIT ) ' A
FIRSTMERIT BANK, N.A. , CA.No. 25980
-, 26182
- Appellee '
V. ’ -
APPEAL FROM JUDGMENT
DANIEL E. INKS, et al. ENTERED IN THE
' ‘ COURT OF COMMON PLEAS
Appellants o COUNTY OF SUMMIT, OHIO
' CASENo.  CV.2011-05-2676

DECISION AND JOURNAL ENTRY

Dated: November 7, 2012

DICKINSON, Judge.
- INTRODUCTION

{91} Daniel Inks, Deborah Inks, David Slyman, and Jacqueline Slyman guaranteed that

Ashland Lakes LLC would repay a $3,500,000 loan from FIrstMel it Bank N/A. When Ashland'

Lakes CISI&LHIGLK FirstMerit sued [ﬂé ::l_ymans and Inkses to recover

trial court awarded judgment to FirstMerit based on confessions of judgment entered by the

Shymans and Inkses under warrants of attorney. The Slymaps and Inksés ha%{e appealed, arguing
that the court incorrecﬂy awarded judgment to Firsﬂ\/[eﬁt based on the confessiohs because the
eénfessing lawyer did not produqe‘the original warrants of atiomey, as required under Section
2323.13(A) of the Ohio Revised Code. After filing their appeal, the Slymané and Inkses move;i
the trial court for relief from judgment, .arguing that FirstMerit was not éntiﬂed to recover ﬁom
thern because it had entered into an oral forbeafance agreement with Ashland Lakes. We

" remanded the action to the trial court so that it could rule on the motion. Following a hearing,

14



2

the court denied the motion, concluding that the Slymans ard Inkses® forbearance-agreement
argument was banje(d by the doctrine of issue preclusion and the Statute of Frauds. It also
concluded that, even if their argument was not bérred, they had not demionstrated that FirstMerit
and Ashland Lakes entered into a forbearance agreemént. The Slymeans and Inkses have
appealed from that decision alse. We affirm the judgment in case number 25980 because the
rec,o'rd does not establish that the original warrants of attorney were not produced at the time the

lawyer confessed judgment. We reverse and remand in case number 26182 because the court

applied i:he‘iﬁconect standard to determine whether the Slymans and Inkses are barred by res

judicata from asserting their forbearance-agreement defense, .the statute of. frauds does not bar
their defense, aﬁd the cowrt incorrectly considered the merits of their defense in deterfnining
whether to grant relief from judgment.
BACKGROUND
| {42} FirstMerit loaned $3,500,000 to Ashland Lakes, which it secured with a mortgage

~ of Ashland Lakes’ propeﬁy and by requiring the Slymans and Inkses to guarantee the loan.

After Ashland Lakes defaulted on the loan, it entered into a series of written forbcérance e

agreements with FirstMerit. When those agreements expired; FirstMerit foreclosed on the
mortgage. It suoceeded,.and an auction of the property was scheduled for March 9, 2011. :

{943} Despite the result of the foreclosure action, Ashland Lakes and FirstMerit
continued to negotiate another férﬁearancs agreement. According to Mr. Inks, at a meeting on
Janwary 7, 2011, the parties disc_ussed an agreement under which Ashland Lakes would pay
FirstMerit $1,300,000 at an undetermined time plus an additional $300,000 by October 15 of that
year. Following the mesting, Ashiand Lakes obtained a commitment Jetter from Westfield Bank,

agreeing to finance part of the $1,300,000. On February 14, Mr. Inks sent the commitment letter

15



to FirstMerit. FirstMerit determined that the letter was insufficient to move forward with a

forbearance agreement, however, because it contained some contingencies that FirstMerit

thought could not be satisfied.

- {94 According to. Mr. Inks, on March 3, he followed up with FirstMerit about the
forbearance agreement and was told that he would receive a term sheet memorializing the tefms
of the agreement by the next mominé. When he received the term sheet, it c§ntained a $200,000
deposit requirement and a $9000 appraisal fee that the parties had not previously discussed. On
March 7, be called FirstMerit and told a représentative that he could only raise $150,000 fora

deposit, which the representative said was “doable.” Shortly after the call, the representative

delivered a written copy of the forbearance agreement, which still contained the $200,000

deposit requirement. Mr. Inks called the representative again and was told that, if he could
produce $150,000 for the deposit and $9000 for the appraisal by the next c{ay, the bank would
-postpone the'auctionA Mr. Inks said that, on the morning of March 8, the representative again
told him that, if he could deliver $150,000 fo him that day, he would postpone the auction. Mr.
Ink's told the representative that he would call him later in the day with details on how he would
deliver the money. When Mr. Inks attempted to contact the represeﬁtaﬁve later, howe\}er, the
representative did not answer his phone. rThe represenfaﬁve finally retufnéd his calls near the
end of the day, but told him that it was too late to stop the auction. | |

{45} After the auction, Ashland Lakes moved to set it aside, arguing that FirstMerit
‘had breached the oral forbéarance agreement. The common pleas court rejected vits argument,
concluding that. it had failed to establish that such an agreement existed. FirstMerit subsequently
filed '}:his action to recover the balance owed by Ashland Lakes from the Slymans and Inkses.

The trial court entered judgment against the Slymans and Inkses based on their confessions of
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judgment. The Slymans and Inkses moved for relief from judgment, but the court denied their
motion. The Slymans and Inkses have appealed the court’s judgment and its order denying their

motion for relief from judgment.
WARRANTS OF ATTORNEY.

{%fﬁ} The Slymans and Tnkses’ assignment of error in case number 25980 is that the
trial court incorrectly entered judgment against them based on confessions of judgment. They
have argued that the confessions were invalid becausé the Iawyef who submitted them did not
present the court with their original warrants of attorney.

{ﬁ[’f} Under Section 2323.13(A) of the Ohio- Revised Code, “[a]n attorney 'whé
confesses judgment in a case, at the time of making such confession, must ;;roduce the warrant of
attorney for making it to the court before which he makes the confession.” F‘Wﬁrgants of attorney
to confesé judgment are to be strictly construed, and court proceedings based on such warrants
must conform in every essential detail with the statutory law governing the subject.” iaz‘hrem V.
Foreman, 168 Ohio St. 186, paragraph one of the syllabus (1958).

{98} The Slymans and Inkses have cited Lathrem in éupport-of their-argument that thé
lawyer who confessed judgment bad to produce their original warrants of attorney. In Lathrem,
the Ohio Supreme Court exﬁ;lained that, since Section 2323.13 “requires the production of the
warrant of attorney to the court at the time of confeésing judgmesnt, . . . [ii]r the original warrant
- has been lost and can not be producéd, the court, . . : lacks the power' and authority to . . . enter

- judgment by confession . . . 7 Lathrem v. Foreman, 168 Ohio St. 186, paragraph two of the
syllabus (1958); Huntington Nat'l Bank v. 199 S Fifth St. Co.., 10th Dist. No. iOAP—IOSZ, 2011-

Ohio-3707, 9 21 (“[TThe language of [Section] 2323.13(A) . . . requires an attorney confessing
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5
judgment to present the original warrant of attorney to the trial court at the time the attorney
makes the confession{.]”). -
{49} The record does not indicate whether the lawyer who confessed judgment

presented the trial court with the original warrants of attorney or merely copies of them. The fact

that the record contains only copies of the warrants is not determinative because Section

‘ 2323.13{/\) allows “[t]he original or a copy of the warrant [to] be filed with the clerk.” See

Huntington Nat’l Bank v. 199 S. Fifth 5t. Co., 10th Dist. No. 10AP-1082, 201 1-Ohic-3707, 9 21

(noting that; after producing the original warrant of atiorney, “the plaintiff may then choose to

file either the original warrant or a copy of it with the clerk for purposes of maintaining the

record.”). As the Tenth District Court of Appeals explained in Hunrz'ngtén_ National Bank,
“Irlequiring the vaitorr;ey. confessing judgment to produce the original warrant of attorney
?rovides a _minimal level of assurance that the .note is authentic and actually exists, while
allowing the plaintiff to file a copy of the warrant with the clerk allows the plaintiff to retsin
controf of the instrument aﬁe’r it is presented to the court if the plaintiff so chooses.” Id. at 4 20.
{910} The Slymans and Inkses bear the burden on appeal of establishing that the trial
court did not have jurisdiction to enter judgment based on their Qonfessions. Knapp v. Edwards
Labs., 61 Chio St. 24 197, 199 (1980) (“{A]n‘appeﬂant bears the burden of showing error by
~ reference to matters in the record.”); Howiler v. Connor, 9th Dist. No. 10648, 1982 WL 2779, *1

(Oct. 6, 1982) (“In courts of general jurisdiction a legal presumption arises in favor of

jurisdiction, want of which must be affirmatively demonstrated on the record.”). The record

does not indicate that the lawyer who confessed judgment for the Stymans and Inkses failed to
produce the original warrants of attorney to the trial court. Accordingly, the Slymans and Inkses

have not established that the trial court lacked jurisdiction to enter judgment against them. We
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note tixat this'case is distinguishable from Huntington ]\fatjonal Bank bécause,(m that case, it was
undisputed that the bank “[a}t no time . . . provide[d] the trial court with the original note or
- commercial guaranties.” Huntington Nat’l Eank v. 199 S, Fifile St. Co., 10th Dist. No. 10AP-
1082, 2011-0hio-3707, 9 4j The Slymans and Inkses’ assignment of error in case number 25980
is overruled. | _ |
MOTION FOR RELIEF FROM JUDGMENT
\{%{11} The Slymans and Inkses’ assignmeﬁt of em’)r in case number 26182 is that the
trial court incorrectty denied their motion for relief from judgment under Rule 60(B) of the Chio
Rules of Civil Procedure. Under Civil Rule 60(B), arial court “may relieve a party . . . from a
final judgment . . . for fhe following reasons: (l) mistake, inadvertence, surprise or excusable
negléct;. (2) newly discovered evidence 4. ‘(3) fraud . . . , misrepresentation or other
misconduct of an édverse party; (4) the judgment has been satisfied . . . ; or (5) any other reason
- jhsﬁfying relief ﬁom the judgment.” “Ihe motion shall be made within a reasonabié time, and
for.reasons (1), (2) and (3) not more than one year after the judgment . .. ” Cm R. 60(B).
Interpreting Rule 60(B), the Ohio Supfemé Court has held that, “[t}o prevail . . ., the ﬁovmt
must demonstrate that: (1) the party has a meritorious defense or claim to present if relief is
granted; (2) the party ié entitled to relief under one of the grounds stated in Civ.R. 60(B)(1)
through (5); and (3} the motion is made within a reasonable time . . . .” GTE ;;iuz‘omarz‘c Elec.
Inc. v. ARC Indus. Inc., 47 Ohio St. 2d 146, paragraph two of the sylla't;ﬁs (1976). This Court
'has recognized that, “Iif] the relief from judgment sought is on a cognovit note, © . . . relief.. . is
Warran.ted by authority of Civ.R. 60(B)(5) {if] the movant (1) establishes a meritorious defense,

(2) in a timely application.”” Brown-Graves Co. v. Caprice Homes Inc., 9th Dist. No. 20689,
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2002 WL 347322, *3 (Mar. 6, 2002) (quoting Meyers v. Mcéufre, 80 Oﬁip App. 3d 644, 646
(1992)).
RESJ UDICATA
{412} The Slymans and Tnkses have argﬁed that the trial cguﬁ incorrectly concluded that

the argument that they made in their motion for relief from judgment is barred by the doctrine of

res judicata. In their motion, the Slymans and Inkses argued that they have a meritorious defense .
because FirstMerit entered into a forbearance agreement with Ashland Lakes. The trial court

determined that they were barred ffom raising that defense because the same issue was decided .

in FirstMerit’s action against Ashland Lakes and the Slymans and Inkses are in privity with
Ashland Lakes.

{413} “Res judicata operates as ‘a complete bar to any subsequent action on the same

claim or cause of action between the parties or those in privity with them.”” Brown v. City of -

Dayron, 89 Chio St.'3d 245, 247 (2000) (quoting Johnson’s Island Inc. v. Danbury Twp. Bd. of

Trs., 69 (jhio St. 2d 241, 243 (1982)). The Slymans and Inkses have conceded that their
fqrbearance*agrgement defense is the same defense that Ashland Lakes raised i.n its motion to set
aside the auction in FifstMeri’c’s foreclosure action. They have argued, however, that they are
not in privity with Ashlaﬁd Lakes. o |

{414} According té the éhio Supr;ame Court, “[w}hat constitutes privity in the context

of res judicata is somewhat amorphous. A confractual or beneficiary relationship is not required:

‘In certain situations . . . a broader definition of privity is warranted. As a general matter, privity °

is merely a word used to say that the relationship between the one who is a party on the record

and another is close enough to mclude that other within the res judicata.” Brown v. City of

20



8

Dayton, 89 Qhio St. 3d 245, 248 (2000) (quoting Thompson v. Wing, 76 Ohip St. 3d 176, 184
1994)). |
| {915} The Slymans and Inkses, citing National City Bank v The Plechaty Companies,
104 Ohio App. 3d» 109'(81:}1 Dist. 1993), have argued that the guarantor of a loan is never in
privjiy with ‘the debtor. The case that the‘Eighth District Court of Appeals cited for that
proposition was Woodward v. Moore, 13 Ohio St. 136 (1862). Plechaty Cos., 104 Ohio App. 3d
at 115. In Woodward, Ebenezer Woodward sold to Chapman & McKernan bis"rightv to Acqllect a
judgment that }:ie had against Jonathan Hall. As part of the sale, Mr. Woodward guaranteed that,
if Chapman & McKerman could not collect the judgment, he would pay them $400. Chapman &
McKeman.sued Mr. Hall in fowa. Mr. Hall defended by claiming that the suit was barred by the
statute of limitations and that the judgment had been paid. Following 2 trial to the bench, the
cowrt found in favor of Mr. Hall. Woodwa;;d,. 13 Olio St. at 137.' |
{4 16}. After Chapman & McKernan’s lawsuit failed, they assigned fheir righ& to Sydney
Moore. Woodward v. Moore, 13 Ohio St.v136, 137-38 (1862). Mr. Moore sued Mr. Woodward
on his guaranty, arguing that Mr. Woodward knew that the juégment had already been satisfied

at the time he sold it to Chapman & McKernan. At trial, Mr. Moore submitted the record of the

Iowa case as his only evidence. Mr. Woodward attempted to testify that the judgment was, in

fact, still unpaid, but the trial court sustained an objection to his stateme‘nf- A jury ruled in favor
of Mr. Moore. Id. at 140. | | o

1917} The Ohio Supreme Court reversed the judgment against MI “Woodward. Tt
determined that, at the time Mr. Woodward sold the judgment to Chapman & McKernan, the
three of them had an understaﬁdingv that the judgment could be enforced against Mr. Hail.

Waodward v. Moore, 13 Ohio St. 136, 143 (1862). When Mr. Hall asserted the defense of
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payment, therefore, Chapman & McKeman should have notified My, Woodward. Id. Because -

Mr. \Voodward did not receive notice of the defense, “[tjhe. most that cOuId be claimed of the
effect . . . of the record of the p'réoeedmgs [agéinst Mr, Hall], would be to make a prima facie
case for [Mr. Moore].” Id. at 144. “Had notice been given to Woodward of the pendency of the
sﬁit [against Mr. Hall] and of the defense se"t up, it migﬁt have been his duty in ﬁhat- action to
sustéin the validity of the judgment he had assigned. Having received no such notice, he is not
preclided from showing in the éétion against him that the judgment he assigned was a valid and
subsisting judgment, and that had proper diligence been ﬁéed in the conduct of the suit against
Hall, his defensé to that suit would not have been successful.”. #d. The Supréme Court,
therefore, concluded that, under the facts of the case, res judicata did not bar Mr. Woodward
from testifying about whether Mr. Hall had satisfied the judgment. |

‘ {418} Regarding whether a guarantor is bound by a suvit against the debtor, the
Restaterient of the ia\v of Security provides that, “[if], in én action by a creditor against a
principal; judgment is given, other than by default or confession, in favor of the creditor, and the
creditor subsequently brings an action against the surety, proof of the judgment in favor of the
creditor creates a rebuttable presumption of the principal’s liability to the creditor.” Restatement
of the Law 1st, Security, Section 139 (1941). As explained in the comments to the rule, it
“expresses a middle ground between the possible rule that a judgment against the principal is
conclusive o‘f the principal’s liability, even in an action against the surety, and that such a
judgment is evidence only of the fact of its rendition. Tt is inequitable fo bind the surety
conclusively by a judgment to which he is not a party. On the other hand, 1’{ is not unfair to make
a rebuttable presumption of the regularity of the judi;:ial proceedings antecedent to the judgment

and of the correctness of the judgment as evidence of the principal’s Hability. Under [this] rule .
J P P - LHMS)
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+ .., it is open to the surety to prove if he can that judgment should have been rendered for the
principal.”  Id. The Restatement specifically identifies two defenses that may ?ebut the
presumption of regularity: fraud and collusien. 7. Some courts have also allowed a suiety to.
present defenses that were not “actually adjudicated” in the action against the debtor. C’izji of v
Pasco v. Pacific Coast Cas. Co., 172:P. 566, 567 (Wash. 1918). |

{919} Several states have expliciﬁy adopted the Restatement’s position or 'taken a
simﬂar view. Molion Picture Indus. Pension Plan v. Hawaz‘z’a%z Kona Coast Assocs., 823 P.2d
752, 758 (Hawaii App. 1991)? South County Sand & Gravel Inc. v. Nat’l Bonding & Accident
Ins. Co., R.L App. No. 82-327, 1989 WL 1110278, *3 (May 17, 1989); Von Eng’g Co. v. RW.
Roberts Constr. Co. Inc., 457 So. 2d 1080, 1082 (Fla. App. 1984); Indiona Univ. v. Indiana
Bonding & Sur. Co., 416 N.E.2d 1275, 1285 (Ind. App. 1981). We agree with the Restatément
approach, which is consisient with Woodward. In Woodward, the Supreme Court did not declare
an inflexible rule regarding privity, but based its deeisionvon the fact that Mr. Woodward did no;c.
know fhat M. Hall had asserted the defense of payment and did not have an opportunity to
contest Mr. Hall’s assertion. Just as the Restatement approach allows a guarantor to contest .the
regularityl of the proceedings against the debto;r, the Ohio Supreme Court determined that, under
the circumstances of the case, Mr. Woodward should have been allowed to ciemo_ﬁstrate that the
debt, in fact, had not yet been paid. Woodward v. Moore, 13 Ohio St. 136, 144 (1862),; see also
Jaynes v. Platt, 47 Ohio St. 262, 274 (1890) (holdiné that, in an action on an attackment bond, a
ju_cigment against the debtor “is not only thé best, but the only, evidence, and, untii impeached for
fraud, collus%on, or manifest mistake, dught to be held conclusive™).

{420} In this case, the trial court examined whether there was a mutuality of interest

between Ashland Lakes and the Slymans and Inkses. Although that is an important part of the
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privity determination, the court should also have considered whether the common pleas court in

the case against Ashland Lakes gave appropriate-consideration to Ashland Lakes® forbearance-
agreement defense. See O’Nesii v. DeBartole Realty Corp., 113 Ohio St 3& 59, 2007-Ohio-
1102, 99 (“‘[M]uﬁ;ality of interest, including an identity of desired résult’ might also support a
finding of privity.”) (quoting Brown v. City of Dayfon, 8% Ohio St. 3d 245, 248 (2000)). The
Stymans and Inkses specifically argued in their post-hearing brief in this case that “Ashland
Lakes was not provided a full and fair opportunity to litig'a"ce the issue of wheihef an oral
settlemnent agreement was eqtered into by Ashland Lakes and [FirstMerit].” The trial court,
however, failed to analyze that issue in its decisién. Because the trial court did not analyze
whether the Slymans and Inkses havé overcome the rebuttable presumption df regulari%yln the
: caée between FirstMerit and Ashland Lakes we sustain théir assignmentv.of error and remand for
the trial court té decide tﬁa’t issue in the ﬂi;st instance.
STATUTE OF FRAUDS
{421} Independent of its privity determination, the trial court also determined that the
Stymans and Inkses’ forbearance-agreement defense was barred by the statute of frands. Under
Section 1335.02(B) of the Ohio Revised Code, *[n]o party to a loan agreement may bring an
actionl on a loan agreement unless the agreement is 111 writing and is s.ig,ned by the paﬁy against
" whom the action is brought or by the authorized representative of :the party against whom the
action Is brough‘t.” The frial court détennmed that the alleged fqrbearance ‘agreement was a
“[fJoan agreement™ under Section 1335.02(A)(3) and, therefore, had to be in writing to be
enforceable.
{922} By its plain language, Section 1335.02(B) prohibits a party from “bringling} an

action on a loan agreement” unless the agreement is in writing. In this case, the Slymans and
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Inkses did not attempt to “bring an action” against FirstMerit, they merely raised the oral
forbearance agreement as a defensé to FirstMerit’s é@tioﬁ against them: Accordingly, the trial
© court incorrectly ccmoluded that their defense was barred under the statute of frauds. R.C.
1335.02(B); see élso R.C. 1335.05 (providing that “InJo action shall be brought . . . upon a\
. contract or sale of lands . . . unless the agreement upon which such action is brought . . . is in
writing . . )
MERITORIOUS DEFENSE
{423} The trial court further determined that the Slymans and Tnkses’ argument about
the oral forbearance agreement was barred because the parties to the alleged agreement intended
" that any such agreement be in writing. -It is not clear from the court’s opinion what part of the
* Civil Rule 60(B) analysiis it was engaging in when it made this statement. The court ﬁad already
cdhc]uded that the Slymans and Inkses “have asserted operative facts that demonstrate that they
have a meritorious defénsc-: that could justify relief from judgment.” Neverth’eless, it examined
'the record and ﬁe’cennined that it was “the paﬁies’ clear intent that any forbearance be in writing
to be enforceable.” ¥t also wrote that the “facts coﬁclusively establish that both [the Slymans and

Inkses] and FirstMerit manifested an infention not to be bound absent execution of a written

agreement.”

{%{24}‘ According to the Ohio Supreme Court, “lulnder [Civil Rule] 60(B), a movant’s |

burden is only to allege a'merito,rious defense, not to prove that he will prevail on that defense.”
Rose Chevrolet Inc. v. Adams, 36 Ohio St. 3d 17, 20 (1988). We conclude that, by deteﬁnining
that the parties’ course of dealings established that the alleged forbearance agreement would

have had to be in writing, the trial court exceeded the scope of its authority nnder Rule 60(B). -
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The court di-d"not merely examine whether the Slymans and Inkses had alleged a meritorioué
defense, it improperly evaluated whether they had proved that defense.

CONCLUSION

{425} The trial court correctly entered judgment for FirstMerit based on the Slymans

and Inkses’ confessions of judgment. The court, however, incorrectly analyzed whether the

Stymans and Inkses are bound by the judgment against Ashland Lékes, inccrrectly applied the
statute of frauds, and incorrectly evaluated the merits of their forbearance-agreenent defense.
The judgment of the Summit County Common P_Iéas Court in case fnﬁmb(_:r 25980 is affirmed.
“The. judgment of tﬁa common pleas court in case number 26182 is reversed, and this matter is

remanded for proceedings consistent with this decision.

Judgments affirmed in part,
reversed in part,
and causes remanded.

There were reasonable grounds for this appeal.
We order that a special mandate issue out of this Court, directing the Court of Common
Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy

of this journal entry shall constitute the mandate, pursuant to App.R.27.

Immediately upon the filing hereof, this document shall constitufe the journal entry of

judgment, and it shall be file stémped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals is
instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.
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Costs taxed equally to both parties.

CLAIR E. DICKINSON
FOR THE COURT

CARR, P. .
CONCURS.

‘BELFANCE, J.
CONCURRING IN JUDGMENT ONLY.

{926} 1 ooncﬁr in the majority’s resolution of case of number 25980 and concur in the
judgfnent of its resolution of case pumbcr 26182, |
| {427} In case number 26182, the Inkses and Slymans appealed the denial of their Civ.R.
60(B) motion. The trjal court incorrectly concluded Lh&t res judicata barred the Inkses and

Slymans from raising their alleged meritorious defense. Beuause FirstMerit has not established

the elements of the defense, I concur in the majority’s judgment.

{428} “[Blefore res judicata/coliateral estoppel can apply ome must have a final

judgment.” (Internal quotations and citation omitted.) AMcDowell v. DeCarlo, 9th Dist. No. -

23376, 2007-Ohio-1262, 7. Further, the party seeking to‘uge the defense has thé burden of
establishing that it applies. See Frare;fnaf Order of Police, Akron Lodgé No. 7v. Akron, 9th Dist.
No. 23332, 2007 —Ohjo—95 8, “ﬁ 12. In the instant matter, FirstMerit has not demon.sﬁated that the
order which it believes has a preclusive effect is a final judgment. »Durinvg 'th‘e course of the
proceedings below, it does not appear that a confirmation of sale decree was ever actually
entered. It appears that the trial court m the foreclosure case overruled Ashland Lakes’ objection

to the confirmation of sale concerming the alleged oral forbearance agreement. However, it
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cannot be assumed that a final judgmeﬁt was rendered by pointing to the trial court’s ruling.
Throughout the proceedings in the instant matter, Firsﬂ-\/lerit indicated fhat it expected the
confirmation decrees “shortly[]” or “any day.” Absent a final judgment confirming the sale,
FirstMerit cannot meet its burden to demonstrate that principles of res judicata are applicable.

‘See‘Emerson Tool, LLC v. Emerson Family Ltd Pgrtnersth, 9th Dist. No. 24673, 2009-Ohio-

6617, 9 13-14.

{929} Further, even assuming a final judgmgfm existed in the foreclosure case, I cannot

conclude that the trial court copsidered the applicable law concerning the specific relationship

between a debtor/principal, a creditor, and a guaranior/surety and the effect that a prior judgment

égainst the debtor/principal has in a suit between the creditor and the guarantor/surety. The
Supreme Cowt of Ohio has stéted that “where the sureties have notice of fhe suit, and may, or do
make defense, the judgment against the principal is conclusive against them. Where such notice
is not given, the judgment against the principal is prima facie only. It may be impeached for
colluston, or for mist;ake.” State v. Colerick, 3 Ohio 487, 487-438 (1828}; see also Stare v.

Jennings, 14 Ohio St. 73, 76 {1862); 52 Ohio Jurisprudence 3d, Guaranty and ,Suretyship,

Section 269 (2012); see generally Standard Acc. Ins. Co. v. Hattie Fid. & Cas. Co., 50 Ohio -

App. 206 (5th Dist.1935). Consistent among the above authorities is the notion that the
guarantor receives notice and an opportunity to defend, prior to the judgmént having a preclusive
: effect.. Colerfck é:c 487-488; Standard Ace. Ins. Co. at 209-210; 52‘Ohio Juriéprudence 3d at
Section 269. It is clear from the frial court’s entry that it did not consider this law and whether

FirstMerit has met its burden under the law. Accordingly, I would reverse the trial court’s

© judgment.
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Geapga Nicolozakes, ) :

Plaisti-Appalles, 4

Na. COAR-T
Vi 1 . )
(REGULAR CALENDAR)

The Deryk Cabide] Tangaman H .
irrevocabla Trust, Rebscca Tangeman,
Trusies, .

Defendant-Agpatiznt.

o P I N1 OWN
Randered on Decamber 26, 2000

Jones, Day, Reavis & Pogue, Fordham E. Hufimdn and

Mary E. Tad, lorappalise.

Tyeck, Biackmors & Uston Go., LPA, and Thomas M

Track, for eppeffant.

APPEAL from the Frankiin County Count of Common Plaas.
PETREE, J.

In 1434, piainif, George Micolozakas, and Rebecea Tangeman, Trustee
of defendant, The Dervk Gabriel Tangeman lwewncable Trust {“Trust™). began z
ralationship which procéeded fram fdendsHip fo Intimacy. In 1892, duting iha course of

this relatlonstép, plalalf pirchassd residential property locstert at 7400 Rodsbatgh

. Rpad, Raynaldsburg, Ohlo, o8 3 personal resldence for bls frequent fusiness fips lo

e e Sk o D 2k i St e e o b it n S hwara s ne

o8 CGHPUTER 12

eV o b e s amte #7
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Columbus, and as a resldencs for Tangsman-and her son, Daryk, tha tenaliciary of ths

frust,

nasag. Plaintif offered fo sell 42 propery to Tangsman, Tangeman declined plalnlif’s
offer, hotiaver, because an oulstanding federal tex len agelist Her would tmmediately
attach o the propenty snd wild Have prodly over any modgege.  Plallif snd
Tangeman aventually sgreed thet plaindff would sell the propedy to the .Trust. Oa
July 18, 1938, the sals was canied nut theugh the exscution of a wamanty deed from
Geomslawn Maring, Ino. 1o the Trust  Contemparaneous with the transfer, Tengeman

execiited 4 promissory nofe on behalf of the Trust Inthe amount of $280,000, seoured by

Tangaman sventually requested that plalntif transfer e property infe har

a rrortgage deed on the pmperty.

The promissory note providaes, in pertinent part; as foflows:

For valua recsived, The Deiyk Gabrdel Tangeaman inevacable
Trust promises ta pay fo George Nicolozakes, solely and
parsanally, the sum of $260,000.00, with no Interssh, upon
demand.
This nole 18 mads subject to the ‘xlowing tems and
condiffons:

1) This note Iz non-negotiable and cannct be assigned for the
henefitof any ather perscm.

2} This note shall be cancelied upon the death of Georgs
Nizolozakes, '

3) Tls note shall becoms dua and payabls upan the death of
Rshecea L. Tengeman, Trusles of Maker,

$ Iy Februacy 1996, plafnili transfemed e fo the property o G

p!uiqllﬂi

rorgeiown Merdne, fie., o corportion ovwned by

S e ey i
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4} This nols is secirad by & morgsge on el progerty, Upon
~ default of any payment ueder Hhis note The Daryk Gabdet
: Targemnlrremcab:e Trust shall hays the following options: -

2} 1t may pay the face amauat of This nofa wiich payment
shall causs iha telzgse of e subjact mo*gaga

b) it may tancer a deed in sy of forecloswa of the subject

morigage which tendershall bs In full saflsfaction of thls nate

and modgage.

5} In fhe evant of the deathy. of Rebecca L. Tangomary, .

Trusles, the Maker may sxerciss the cpﬁcns set forh In

paragiaph 4 above,

The relationship between plalatiff and Tangeman sventuslly deterorated,
and on July 13, 1998, plaintiff made a demand for payment on the nots. By letter dated
July 31, 18988, Tangemen Arkdowledged the demand. and, pmpossd. various payment
options. By lalfer dated August 18, 1308, plalniiff offered 1o consider the payment
preranls, provided Yangemsn tandered the deed. pursusnt lo hls dersand.  When
Tangeman refiised 1o tender the desd, plalntiff, an Ocloher 23, 1998, commenced an
action i forechisure, ’

Tangnman admils that shs Is {he signatory of the nofe, but maintains that
the aﬁginal transfer of the proparty fo the Trust was Infended as a personat git to her.
disy iy as a sale to the Trust in oder io fustrale the attachement of the unussu‘varged

federal tax Uen against her. Tangeman fudher comends that sven if the original

.transacﬂon was & sale, pliptiff subsequently renounced his Interest In !he nole and

maifgage and gifted the propesty (o Tangaman. In support of this dafens& the Trust

tafias exclusively on parel evidence offsred In tha deposiion testimony of Tangeman,

Tangéman’s flands, Wayne Mitler and Dabra Gross, and haratlomey, Bavd Buda,

G ey L Y PN g |
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- On oty 28, 1999, plaintiff led & motidn far summery [uddment based on
ths Weory that normal contract faw app;!ies fo mortgages, snd that 'mxdencontraci fave

paral svidenca Is not admissibls io Inferpret an una"nblguuus cantract By dacision and

'an:ry daled Sepleémber 21, 1098, ma ial court denled pla’nt:ﬁ'g mo!:cn for summury”

fudgme.4, finding lhat certain tanms of the note wers ambiguous and, thus, parol evidence
was admissiblz lo constug those fems.

On Cctober 5, 1899, plaintif's preserk counse! appeared in substitidion far

plainiif's original eounsal, {}n Celober B, 1998, the triat court granted plaintlfi leave 1o fila

a sztond moflen for summiary idgmeant. Plalntif ed s second motfan for sunyaary

Judgsment oa Oclober 26, 1968, conlending that he was entited to judgnent as a matter

" of law bacause: {1} transfers of an Interest in real prapedy, whether through sals,

martgage, or gift, are within the Sisfite of Frauds and require a wiiting: {2) parct evidencs
af prier er coptsmperaneous oral Agregmants Is Inadmissible fo contradict or vary the

terms of & wiling witkln the Stalute of Frauds; and {3} an agreement fo rerounce or

* cancelz moigage soust e fwiiting,

R.C. 133504, enffle "Interest In land to bo granted {r-z writing,” slales in
pertinent part: "No leass, astate, or interest, eilher of fraehold or term of years, ar any
uncertain interest of, tn, or ot al Jands, tenements, or heraditaments, shall ba assigned or
grantad excapt by desd, of nate In wiiling, signed by the party assaning;v of gramfing it or
his agent tharmunt lawkelly authorzes, by wiiting, ¢¢ by agt and aperation of [ R.é.

- 133505, entitied "Cerqun agresments ta ba In willing” steles in penmem pa;L “Na a.zian

shalt be bmughf vmursby to charge the dafendant, ** lo charge a pe-scm upon an

agreamant mada ™ Upan & contract of sede of lands, {fenements, or henadi‘{amems. or

PR AU N
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intersst I or cancamzng them “* unlass the agraement upos which such aclion is
brotighl, or some memusandum or nata thareof, I In wiithng and sfgned by the party o ba
cnarg:d tnw’thh orseme other parson theraunio by Kim or her lawfully suthogred.”

By decision and anty filed Decembar 15, 1890, tha trizl cowt granted
pleinliff’s second mofion far summary }udgment. finding that because the iransaction
canceme e Wensfer of real property, it falls within the Stalula of Frauds; that parol
avidence Is admissitle to vary, the terms of tha note; and that plalniffs alfeged
dischange of the nola and modgags fails because it wes not in willing, The couwt
conclded: “hecause thare 15 1o wiling avidencing e transaction a5 o, nor s there any
wiiting which evidences Nicolozakes renotincement of Hhe Note and morigage, hoth of
ths Trusls gt zguments are without mert™  The Trust has tmely appealed the at
eoud's judginent, and ralses a sfn{;le asslgnment of error, as follows:

' The tfal cour arred i graniing swomeary judgrment to ths

plaintiff, as thers were dispufed issuas of fact that make

sunimary judgiment inpreper under e faw.

Giv.L 56(C) provides, in relavant pard, as fllows:

** Bummary judgment shiall be rendered forthwilh I tha

pleadings, depositfons, answars to Intepogalordes, wrilen

admissions, affidavils, transcripts of evidence, and vnitfen

stimdatlons of fact, if any, imely ed in the action, show that

there Is no genulng issue a8 to any material fact ard that the

maving parly Is enfifled fo judgment as a matter of Jaw, No

evidance or stipulation may be conaldsred except as stated In

iz ula, A summary judgment shell rot be rendered unfess it

appears from the evidence or sfipulalion, and caly from the

avidenca or sipulation, that réasonrbla minds ren come to

but e conclualon and that concluston fs adversa fo the party

agsinst-whons the matlon for sumpaary judgment s mada, that

paity being entiifed i3 have the avklance or sflpudtion
construed most stongly i the pady's favor.

MRS emeer v on e e P var e iy
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) Thus, 'sup‘umary '}udgmgnt is sgpr’upﬁéle only v&ghsra.&s avidence balore
the colnt dasponsitates that; {T) 1o genuine issug as ta eny materal fact remalns ko be
Higated; {2} the moving party Is entilled fo fudgment as a matter of taw; and (3) it
appears fnim the avidancs Iﬁat raasanable minds can come to but one conclusion, and
viawing the evidence most strongly In faver of the nonmaving pary et conclusion is
advarsé fo ihe pary agalnst whom the matlon for SUMTIETY jt;_dgmen’t Ismade, Tokles &
Sen, Ine. v, Midwestar Indemnfly Co. (1952}, 65 Ulilo S1.36 621, 628, clitng Harless .
Wiills Day Warshousing Co. {1378), 54 Ohin S1.2d 64, 55-68.

» It raviswing = trist court's disposition of a summaty fudgment motfon, an
sppeliate courd applies tha sama standard as that epplied by the tial courd, Mausty
Bank Ons Cofumbus, NA. {1932), 83 Ohlo App.3d 109, 107, An asppeliate court
revisws a summary judgment dls'pnéiﬂcn independently and without deferenca fo the
trial coud’s defarmination. Brown v, Sciofo Gy, Be. of Conmmys, (4093), 87 Ohlo Agp.3d
744, 711, Summary judgment & & procedinal devica io lerminats Higstion, so 4 must
be awarded captipusly, With zny doubls resolved In fav e nonmoving parly.
Mucphy v Raynoldsburg {1592), 65 Chlo 5L.3d 358. 358358,

By iz assiénment cf amor, tha Trust argues thet ive el courl emed Ta
granting summery judgment s favor of plaintif becavse: {1} he rats is amblgtads,
therehy requlring parcl evidsnce fo axplaln ds meaning; and {2} parol evidence s
admissible fo datsmdna whathier plaintii orelly e theterms of the note subseguant
o s exactfion, v ) '

Az nutefi praviously, the Stelule of Fraudg raguires that al teatisfers of &0

Initnast in raaf property must be In willng. As i6fs trensaction conrems the Imnster of

eE o oma here R e s - R sy

i g n, Tt

o

35



o ARt .

on derand, The Trust arguss et paro! evidence msy b considéred to delermine ihe
“trug meaning and purpose” of the note. We find the Trust's argument in-be conbradicted
by the Onlo Supreme Court's dedsion In Marnn Prodeon Credit Assa, v Cochean
{1938), 40 Ohin St.2d 266, whersin the court held I tha fourth paragraph of the syliabus:

Wihen a party wimsizily places his signature upon a nots oy

other wrillig within the stalute of frauds, and whewm that

party’s sl daefense to an action brought upon the wilting is

thal 2 diffarent set of lerms was originally agresd 1o at that

time, such defense shall ot be counienanced at law

renardfess of tha {heory under which such facls are pled, in

such an event, the wdting alens shalf be the solarapository of

the teryys of the agreement. .

, Marion is direcily on polat and expressty contradicts the position sspoused
by.the Trust, it holds ihat parcl evidsnte is not admissibls to contradiet or alter the
ienms of e uola, whish, In ihs case, 15 the sole repository of e tess of the
agreerment betwaen plaintiff and the Trust,  Accordingly, te Trust's agument that paro}
evidenca Is sdmissie to demonstrata plainlfif's arginal fntention lo gitt the propsity to
Tangoman faiis as a matler of iaw.

Sidlary, the Trust's contention that plaintif orally sgread, afler the nots
was excouted, lo ralensa the Trusfs ohiigation on the note and morigage to effact tis
“git* o Tangeman 2iso fafls as & matter of faw. In Gatls v GMBH '(1983), 14 Qhio
Aop.3d 243, 247, the court held that g dischiarge of & morlgage Iz sy Interast In fand apd
fa requlred fo ba In wﬂﬁng undsr fhe Stattte of Frauds; If an alleged discharge has pot

been raduced to willing, 1t Is vold, Applying the holding of Gatls 1o the faclis of the indtent

real prapadty, § falls within the Steiule of Frauds, The nota cleardy sfates thal it Is payable

e A '.r.‘;- ',{
Y g HOTLERTRLE - 5
SRR "‘\—“P‘VV‘;"*"- V-n’? »‘-,- .:'.,\_».1{ ,-ar:;% ' ' b
B {6801F 08
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ease, any discharge of tha nols and mmngagé t;y platotiff vias required o ba in wiiting.
. Asnosuch Wit sidsts, the Trust Is hieund by she temms of the mote,

fn short, even constiiing the disputed fagls In faver of Tangetran, the

nonmayiiy party, ke, that the ﬂﬁ'ginai fransfar af the proparty was Intendad as a gift fom
plaintiff fo Tangemarn, endl&rthat plaintif tanouncad his frferest I tha nole and morigage
afler lhe nots was executed 5 g%t of the propsriy 1o Tengaman, such facis a}a rendared
 Imnaterdal by operation éf Ohlfo baw govaiming resf estats fransfars, This, this court finds
ezt (h_a_ trial cowrt did not e in rendering summary judgment in favor of glafﬁiifﬁ,
Accordingly, e asslesment of shor §s owsmuled, ’and ihe judgment of he Franiin
Caunty Court of Comrman Plaas s aflrmed. )
Judgment affimed,

BOWMAN, P.J., and KENNEDY, J., concur.
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[Cite-as FirstMerift Bank N.A. v. Inks, 2012-Okio-5155.]
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)ss: : NINTH JUDICIAL DISTRICT
COUNTY OF SUMMIT ) .
FIRSTMERIT BANK, N.A. A C.A.No. - 25980
: 26182
- Appellee '
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APPEAL FROM JUDGMENT
DANIEL E. INKS, et al. ENTERED IN THE
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. Appellants A - COUNTY OF SUMMIT, OHIO
‘ ‘ CASENa.  CV.2011-05-2676

DECISION AND JOURNAL ENTRY

_Dated: November 7, 2012

DI@IGNSON, Tudge.
- INTRODUCTION

{91}  Daniel Inks, Deborah Inks, David Slyﬁan, and Jacqueline Slyman guafanteed thgt
Ashland Lakes LLC Would repay a $3,500,000 loan from Fh‘étMerit Bank N.A. When Aéhland
Lakesvdefauited, FirstMerit sued e Siymans and Inkses to recover the balance of i
triai court éwarded Jjudgment to. FirstMerit based on confessions of judément enfered by the
Stymans and Inkses under warrants of attorney. The Slymans and Inkses I.ia'si\e appealed, arguing
that the court incon*ecﬁy award’ed judgment to FirstMerit based on ‘the con’fessioﬁs because the
confessing lawyer did ﬁot produce the original warranis of atiorney, as fequired under Section
2323.13(A) of the Ohio Revised Code. After filing their appeal, the Slymans and Tnkses moveé
the frial court for relief from judgment, 'arguing that FirstMerit was not éntitled to recover from
them because it had entered into an oral forbearancek agreement with Ashiand Lakes. We

" remanded the action to the trial court so-that it could rule on the motion. Following a hearing,
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the court denied the motion, concluding that the Slymans and Inkses® forbeargnce-agi'emnent
argument was ‘barre;i by the doctrine 6f issue prectusion and the Statute of Frauds. It also
coholuded that, even if their argument was not ba;rred, they had not demonstratéd that FirstMerit
and Ashland Lekes entered mto a forbearance agreemént. The Siymans and Inkses have
appealed from that decision also. We a‘fﬁrm tfzc judgrﬁent in case number 25980 becauée the
rec.o.rd does not establish that the original warrants of attorney were not produced at the time the
lawyer confessed judgment. We reverse and remand in cése number 26182 because the court

applied the incomect standard to determine whether the Slymans and Inkses are barred by res

judicata from asserting their forbearance-agreement defense, the statute of frauds does not bar

their defense, and the court incorrectly considered the merits of their defense in determining
whether to grant relief from judgmient. |
BACKGROUND
| {92} FirstMerit loaned $3,500,006 to Ashland Lakes, which it secured with 2 mortgage

* of Ashland Lakes’ property and by requiring the Slymans and Inkses to guarantee the loan.

After Ashland Lakes defaqlted on the loan, it entered into a series of written forbearanmce - -

agreements with FirstMerit. When those agreéments expired; FirstMerit foreclosed on the
ﬁortgage. It succeeded,.and an auction of the property was séheduied for March 9, 2011.

{43} Despite the result of the foreclosure action, Ashland Lakes and FirstMerit
continued to negotiate ancther ‘forgearance agreement. According to Mr. Inks, at a meeting on
J'aﬁuary 7, 2011, the parties disopssed an agreement under ‘which‘Ashland Lakes would pay
FirstMerit $1,300,000 at an undetermined time plus an additional $3 00,000 by October 15 of that
year. Foliowing the nieeting, Ashland Lakes obtained a cornmitment le‘cter' from Westfield Bank,

agreeing fo finance part of the $1,300,000. On February 14, Mr. Inks sent the comumitment leiter
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to FirstMerit. FirstMerit determined that the letter was insufficient to move forward with a

forbearance agreement, however, because it contained some contingencies that FirstMerit

thought could not be satisfied.
{94} According to Mr. Inks, on March 3, he followed up with FirstMesit about the
forbearance agreement and was told that he would receive a term sheet memorializing the terms

of the agreement by the next moming. When he received the term sheet, it contained a $200,000

deposit requirement and a $9000 appraisal fee that the parties had nat previously disouséed. On -

March 7, he called FirstMerit and told a représentative.that he could only raise $150,000 for a

deposit, which the representative said was “doable.” Shortly after the call, the representative
delive‘féd a Writt@ coi)y of the forbearance agreement, which stil} contained the $250,000
» depbsi-t requirement. Mr. Inks called the representative again and was told that, if he could
produce $150,000 for the deposit and $9000 for the appraisal by the next day, the bank would
postpone the.auc‘cion. Mr. Inks said that, on the morning of March 8, the representative again
told ﬁim that, if'he could deliver $150,000 to him that day, he would postpone the auction. M.
~ Inics told the representative that he would call him later in the day with details on how he would
deliver the money. When Mr. Inks attempted to contact the rcpresex'ztaﬁve Iatér, however, the
representative did not answer his phons. The represen{ative finally 1'etd1ﬁéd his calls near the
end of the day, but told him that it was too late to stop the aucﬁon,
{45}  After the auction, Ashland Lakes moved to set it aside, arguing that FirstMerit
‘had breached the oral forbearance agreement.v The common pleas court rejected its argument,
concluding thaf it had failed to éstablish that such an agfeement existed. FirstMerit subsequently
filed this action to recover the balance owed by Ashland Lakes from the Slyzﬁans and Inkses.

The trial court entered judgment against the Slymans and Inkses based on their confessions of
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judgroent. The Slyi;lans and Inkses moved for relief from judgment, but the court denied their
motion. The Slymans and Inkses have appealed the court’s judgpnent.aﬁd its order denying their
motion for relief from judgment.

WARRANTS OF ATTORNEY.

{96} The Slymans and Inkses’ assignment of exror in case number 25980 is that the
trial court incorrectly entered judgmént against them based on confessions of judgment. They
have argued that the confessions were invali(_i becausé the Iawyef who submiftéd them did not
present the court with theﬁ‘ original watrants of attorney.

{47t Under Section 2323.13(A) of the Ohie-Revised Code, “fajn attorney who
confesses judgment in a caée, ‘at the time of in‘aking such copnfession, must érod.uce the warrant of
attorney for making it to the court before which he makes the confession.” “Warrants of attorney

to confess judgment are to be strictly construed, and court proceedings based on such warrants

must conform in every essential detail with the statutory law govemning the subject.” Latfwem v.

Foreman, 168 Qhio St. 186, paragraph one of the syllabus (1958).

{98} The Slymans and Inkses have cited Lathrem in éupport-of their argument that the
lawyer who confessed judgment had to pfoduce their original warrants of attoméy, -In Lathrem,
the Ohio ‘Supreme Court explain:d that, since Seétion 2323.13 “reqz;ires the prbduction of the
warrant of attorney 1o the court at the time of confessing judgment, . . . [if] the original warrant
~has beén lost and can not be produced, the court, . . . lacks the power and authority to . . enfer
judgment by conféssion . ...7 Lathrem v. Foreman, 168 Ohio St. 186, paraéraph two ovf the
| syllabus (1958); Huntingfon Nat'l Bank v. 199 S. Fifih St. Co., 10th Diét. No. 10AP-1082, 2011+

Ohio-3707, 1 21 (“[Tlhe language of [Section] 2323.13(A) . . . requires an attorney confossing
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judgment to present the original warrant of attorney to the trial court at the time the attomney

makes the confession[.]”).

{99} - The tecord does not indicate whether the lawyer who confessed judgment

presented the trial court with the original warrants of attorney or merely copies of them. The fact-

that the record contains only copies of the warrants is not determinative because Section

, 2323.13(A) allows “[t]he original or a copy of the warrant [to] be filed with the clerk.” See

Huntinigton Nat’l Bank v. 199 S Fifih St. Co., 10th Dist. No. 10AP-1082, 2011-Ohie-3707, § 21

(noting that; after producing the original warrant of attorney, “the plaintiff may then choose to

file either the original warrant or.a copy of it with the clerk for purposes of mamtaining the

record.”). As the Tenth District Court of Appeals explained in Huntingion National Bank,

“[r]equ'irin'g the attorney confessing judgment to produce. the criginal warrant of attorney

provides a minimal Jevel of assurance that the note is authentic and actually exists, whils

all_o'wing the plaintiff to file a copy of the warrant with the clerk allows the plaintiff to retain
control of the instrument after it is presented to the court if the plaintiff so choosc;s.’? Id. at § 20.
{%’tl(}} The Slymans and Iokses bear the burden on appeal of establishir;g that the trial
' court did not have jurisdiction to enter judgment based on their confessions. Knapp v. Edwards
Labs., 61 Ohio St. 2d 197, 199 (1980) (*[A]n appellant b;:az's the burden of shéwing error by
~ reference to matters in the record.”); Howiler V. Connor, 9th Dist. No. 10648, 1982 WL 2779, *1

(Oct. 6, 1982) (“In courts of general jurisdiction a legal presumption arises in favor of

jurisdiction, want of which must be affirmatively demonstrated on the record.”). The record

does pot indicate that the lawyer who confessed judgment for the Slymans and Inkses failed to
produce the original warrants of attorney to the trial court. Accordingly, the Slymans and Inkses

have not established that the trial court lacked jurisdiction to enter judgment against them. We
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note that this case is ldisti.u guishable from Huntington Natzﬁonal Bank bécalj_;e,'m that case, it was
undisputed that the bank “[a]t no time . . . provide[d] the trial court’ with the original note or
- cOmmeréial guaranties.” Huntington Nat'l B_ank v. 199 8. Fifth St. Ce., 10th Dist. No. 10AP-
1082, 2011-Ohio-3707, 9 47 The Slymans and Inkses” assignment of error in case number 259'80
is overruled. |

| MOTION FOR RELIEF FROM JUDGMENT

{411} The Slymans and Inkses’ assignment of error in case number 26182 is that the

trial court incorrectly denied their motion for relief fiom judgment under Rule 60(B) of the Ohio.

Rules of Civil Procedure. Under. Civﬂ Rule 60(B), a trial court “may relieve a party . . . from a
final judgment . . . for fhe following reasons: (1) mistzke, illadvéltenCé, surprise or excusable
neglect;‘ (2) newly discovered evidence '. R '(3) fraud . . ., misrepresentation or other
rﬁisconduct of an édverse party; (4) the judgment has been satisfied . . . ; or (5) any other reason
: jﬁsﬁfying relief from the jng;nent.” “The motion shall be made within a reasonabie time, and
for reasons (1), (2) and (3) not more thén one year aiter the judgment . .. 7 Cn R. 6G(B).
Interpreting Rule 60(B), thé. Ohie Sup'rem'c Court has held that, “[t]o prevail . . ., the m'_ovant
must demonstrate’ that: (1) the party has a meritorious defense or claim to present if relief is
granted; (2) the party ié entitled to relief under one of the grounds stated iﬁ CivR. 60BY1)
through (5); and'(j) the motion is made within a reasonable time . . . .” GTE dufomatic Elec.
Inc. v. ARC Indus. Inc., 47 Ohio St. 2d 146, paragraph two of the syllal;ﬁs {1976). This Court
has recognized that, “[if] the relief from judgment sought ison a oégnovit note, .. .relief...is
warranted by authorify of Civ.R. 60(B)(5) {if] the movant (1) establishes a meritorious defense,

(2) in a tunely application.”” Brown-Graves Co. v. Caprice Homes Inc., Sth Dist. No. 20689,
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2002 WL 347322, *3 (Mar. 6, 2002) (quoting Meyers v. McGusire, 80 Ohio App. 3d 644, 646
(1992)).
RES JUDICATA
{412} The Slymans and Inkses have argued that the trial court incorrectly concluded that

the argument that they made in their motion for relief from judgment is barred by the doctrine of

res judicata. In their motion, the Slymans and Inkses argued that they have a meritorious defense .
because FirstMerit entered into a forbearance agreement with Ashland Lakes. The trial court -

determined that they were barred from raising that defense because the same issue was decided

in FirstMerit’s action against Ashland Lakes and the Slymans and Inkses are in privity with
Ashland Lakes.

{913} “Res judicata operates as ‘a complete bar to any subsequent action on the same

claim or cause of action between the parties or those in privity with them.”” Brown v. City of -

Dayron, 89 Ohio St. 3d 245, 247 (2000) (quoting Johnson’s Island Ine. v. Danbury T wp. Bd. of

Trs., 69 Chio St. 2d 241, 243 (1982)). The Slymans‘ and Inkses have conceded that their
fqrbearance—agr;ement defense is the same defense that Ashland Lakes raised in its motion to set
aside the auction lin FirstMerit’s foreclosure action. They have argued, however, that they are
not in privity with Ashlaﬁd Lakes.

{f14} According té the bhio Supr;ame Court, “[wihat constitutes privity in the context
of res judicata is somewhat amorphoqs, A contractual or beneficiary relationship bis ot required:
‘In. certain ‘situétions ...a Eroader definition of privity is warranted. As a general matter, privity
is merely a word nsed to say that the relationship be’twéen the one who is a party on the record

and another is close enough to include that other within the res judicata.” Brown v. Cify of
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Dayron, 89 Obio St. 3d 245, 248 (2000) (quoting Thompson v. Wing, 70 Ohio St. 3d 176, 184

(1994y). - 7 .

{415} The Stymans and Iukses, citing Netional City Bank ;7. The Plechaty Compuanies,
104 Ohio App. 3d' 109 (8th Dist. 1995), have argued that the guarantor of a loan is never in
privity with the debtor. The case that the Eighth District Court of Appeals cited for that
pfoposition was Woodward v. Mob}‘e, 13 Ohio St. 136 (1862). Plechaty CO;T. 104 Ohio App. 3d
at 115. In Wo odward Ebenezer Woodward sold to Chapman & MecKeman hlS right o uollect a
judgment that he had against Jonathan Hall. As part of the sdle, Mr.‘Woodward guarantesd that,
if Chapman & McKexﬁaﬁ could not bolle& the judgment, he WOﬁId pay them $400. Chapﬁzan &
MeKernan vsued Mr. Hall in Towa. M. Hall defended by claiming that the suit was barred by the
statute of limitations and that the judgment‘ had been paid. Following a trial to the bench, the
* cowt found in favor of Mr. Hall. Woodward, 13 Ohio St. at 137. |

{91 6} After Chapman & McKernan’s lawsnit failed, they assigned t.;heir rights to Sydney
Moore. Woodward v. Moore, 13 Ohio St.‘136, 137~38 (1862). Mr. Moore sued Mr. Woodward
on his Ouaranty, ar, fumg that Mr. Woodward knew that the judgment had aiready been satisfied

at the time he sold it to Chapman & McKernan. At trial, Mr. Moore submitted the record of the

Iowa case as his only evidence. Mr. Woodwcn"d attempLed to testlfy that the judgment was, in

fact, still unpaid, but the mal court sustained an objection to bis statemenf A jury ruled in favor
of Mr. Moore. 7d. at 140. |

{417} The Ohio Supreme Court reversed the judgment against Mr. Woodward. It
determined that, at the time Mr. Woodward sold the judgment to Chapman & McKernan, the
three of them had an understanding that the judgment could be enforced against Mr. Hall.

Woodward v. Moore, 13 Ohbio St 1 6, 143 (1862). When M. Hall asserted the defense of
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payment, therefore, Chapman & McKernan should have notified Mr. Woodward.  Jd. Because -

Mr. Woodward did not receive notice of the defense, “[t]jhe.most that could be claimed of the -

effect . . . of the record of the p'roceedings [against Mr. Hall], would be to take a prima facie
case for [Mr. Moore].” Id. at 144. “Had‘notice been given to Woodward of the pendency of the
sﬁit [against Mr. Hall] and of the defense set up, it migﬁt have been his duty in f:hat- action to
sustéin the validity of the jgdgment he had assigned. Having received no such notice, he is not
pgeclﬁded from showing in the action against him that the judgment he assigned was a valid and
subsis_tihg Judgment, anci that had proper diligence been ﬁ:sed in the conduct of the suit against
Hall, his defense to that suit would not have been successful.” Id. The Supréme Court,
therefore, concluded that, under the facts of tﬁe case, res judicata did not baf Mr. Woodward
from testifying about whether Mr. Hall had satisfied the judgment.

4 {918} Regarding whether a guarantor is bound by a suit against the debtor, the
Restatement of the Law of Security provides that, “Jif], in an action by a creditor against a
principal; judgment is given, other than by default or confession, in favor of the creditor, and the
creditor subsequently bn’ﬁgs an action against the surety, proof of the jﬁdgment in favor of the
creditor creates a rebuttable presumption of the principal’s liability to the creditor.”” Restatement
of the Law 1st, Security, Section 139 (1941). As explained in the comments to the rule, it
“expresses a middle ground between the possible rule that a judgment against thé principal is
conclusive of the principal’s liability, even in an action against the surety, and that such a
- judgment is evidence only of the fact of its rendi’cion.i It is inequitable to bind the surety
conclusively by a judgment to which he is nota party. On the other hand, 11 is not unfair to make
a rebuttable preémnpﬁon of the regularity of the judicial proceedings antecedent to the judgment

aund of the correctness of the judgment as evidence of the principal’s liability. Under [this] rule .
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- .., it is open to the surety to prove if he can that judgment should have been rendered for the
principai.” ld. The Restatement specifically ideptifies two defenses that may rebut the
presumption of regularity: fraud and collusien: 7J. Some courts have also allowed 2 surety to
present defenses that were not “actually adjudicated” in the action against the debtor. City of

Pasco v. Pacific Coast Cos. Co., 172 P. 566, 567 (Wash. 1918).

{419} Several states have explicitly adopted the Restatement’s position or taken a

similar view. Motion Picture Indus. Pension .Plan v, Hawaz‘z‘c_z}'z Kona Coast dssocs:, 823 P.2d
752, 758 (Hawail App. 1991); South County Sand & Gravel Inc. v. Nat’l Bonding & Accident
Ins. Co., RI App. No. 82-327, 1989 WL 1110278, *3 (May 17, 1989); Von Eng’g Co. v. R,

Roberts Constr. Co. Inc., 457 So. 2d 1080, 1082 (Fla. App. 1984); Indiona Univ. v. Indiana

Bonding & Sur. Co., 416 NE2d 1275, 1285 (Ind. App. 1981). We agree with the Restatement -

approach, which is consistent with Woodward. Tn Wooa’ward, the Supreme Court did not declare
an inflexible rule regarding privity, but based its decision on the fact that Mr. Woodward did not.
know that Mr. Hall had asserted the defense of payment and did not have an opportunity to

contest Mr. Hall’s assertion. Just as the Restatement approach allows a guarantor to contest the

regularity of the proceedings against the debtor, the Ohio Supreme Court determined that, under

the circumstances of the case, Mr. Woodward should have been allowed o demoﬁstrate that the

~ debt, in fact, had not yet been paid. Woodward v. Moore, 13 Ohio St. 136, 144 (1862); see also

Jaynes v. Platt, 47 Ohio St. 262, 274 (1890) (holding ﬂzét, ‘in an action on an attachment bond, a

| judgment against the debtor “is not only the best, but the only, evidence, and, until impeached for
fraud, collusion, or manifest mistake, ought to be held conclusive™).

{§20} In this case, the frial court examined whether there was a mutuality of interest

beftween Ashland Lakes and the Slymans and Inkses. Although that is an Important part of the
_ g P P
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privity determination, the court should also have considered whether the common pleas court in
the case against Ashland L akes gave appropriate consideration to Ashland Lakes’ forbearance-
agreement defense. See O’Nesti v. DeBartolo Realty Corp., 113 Ohio .S’[. 3& 59, 2007-Ohio-
1102, 9 9 (“‘[MJutuality of interest, including an identity of desired result’ might also support a
ﬁndiﬁg of privity.”} (quoting Brown v. _ City of Dayton, 89 Ohio St. 3d 245, 248 (20(50)). The
Slymans and Inkses specifically argued in their post-hearing brief in this case that “Ashland
Lakes was not provided a full and fair opportunity to litigate the issue of Whether. an oral
settlemnent agreement was ér;tcred into by Ashland Lakes and [FirstMeritl” The trial court,
however, failed to analyze that issue in its decisi‘o‘n,v Because the trial court did not analyze
whether the Slymans and Inkses have overcome the rebuttable presumption of regulari‘éf.in the
" Caée Eetwaen Fi;rstMﬁ;fit and Ashland Lﬁc@s we sustain their asvsigmnent of error and remand for

ihe trial court to decide that issue in the first instance.

| ~ STATUTE OF FRAUDS

{421} Independent of its privity determination, the trial court also deter.fnined that the
Slymauns and Inkses’ forbearance-agreement defense was barred by the statute of frands. Under
Section 1335.02(B) of the Ohi,o Revised Code, “[njo party to a loan agreement may bring an
action- on a loan agreement unless the agreement is in writing and is signed by‘the pafty agginst

whoim the action is brought or by the authorized representative of the party against whom the

action is brought.” The trial court determined that the alleged forbearance agreement was a -

“[fJoan agreement” under Section 1335.02(A)(3) and, therefore, had to be in writing o be

enforceable.
{422} By its plain language, Section 1335.02(B) prohibits a party from “bringfing] an

action on a loan agreement” unless the agreement is in writing. In this case, the Slymans and
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Inkses did mot atfempt to “bring an action” against FustMerit, they merely raised the oral
. forbearance agreement as a defensé to FirstMerit’s action against them: Accordiﬁgly, the trial
© court incorrectly covnc'iuded that their defense was barréd under the statute of frauds. R.C.
-1335.02(B); see also R.C. 1335.05 (providing that “[n}o action shall be brought . . . upen a
. contract or sale of lands . . . unless the aéree.ment upén which such actién is brought . . . isin
writing . . . )
MERITORIOUS DEFENSE
© {923} The trial court further determined that the ‘Slymans and Inkses® argurment about

the oral forbearance agreement was barred becanse the parties to the alleged agreement intended

" that any such agreement be in writing. It is not clear from the court’s opinion what part of the -

Civil Rule 60(B) analysi‘s it was engaging In when it made this statement. The court ﬁad already
concluded that the Slymans and Inkses “have asserted operative facts that demonstrate that they
have a meritorious defense that could justify relief from judgment.” Nevertheless, it exainined
Ithe record and .determined that if was “the pa;“ties’ clear intent that any forbearance be in writing
to be enforceable.” It also wrote that the ;‘facts coﬁclusively establish that both [the S},yméns and
Inkses} and FirstMerit manifested an intention not to be bound absent execution of a written
agreement.” |

| {924} According to the Ohio Supreme Court, “[ﬁ}nder [Civil Rule} 63(B), & movant’s
burden is only to allege a'meritorious defense, not to pl‘OgTG that he will prevail on that defense.”
Rose Chevrolet Inc, v. Adams, 36 Ohio St. 3d 17, 20 (1988). We conclﬁde that, by determining

that the parties” course of dealings established that the alleged forbearance agreement would

have had to be in writing, the trial court exceeded the scope of its authority under Rule 60(B).
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The court did not mersly examine whether the Slymans and Inkses had alleged a meritorious

defense, it improperly evaluated whether they had proved that defense.
CONCLUSION
{425} The trial court correctly entered judgment for FirstMerit based on the Slymans

and Inkses’ confessions of judgment. The court, however, incorrecily analyzed whether the

Slymans and Inkses are bound by the jﬁdgment against Ashland Lékes, incorrectly applied the

statute of frands, and incorrectly f:valuated the‘merits of their ibrbearmceﬁgreemenf defense.
The judgment of thg Summit County Common P}éas Court in case inﬁmbe;r 25980 is aﬁ_nﬁed‘
The judgment of tﬁe common pleas court in case number 26182 is reversed, and this matter is
remanded for proceedings consistent with this decision.

Tudgments affirmed in part,

reversed in part,
and causes remanded.

There were reasonable grounds for this appeal.
We order that a special mandate issue out of this Court, directing the Court of Cormamon
Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy

of this journal enfry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of

judgment, and it shall be file stémped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.
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Costs taxed equally to both parties.

CLAIR E. DICKINSON
FOR THE COURT

CARR,P. 1.
CONCURS.

BELFANCE, I.
CONCURRING IN JUDGMENT ONLY.

{26} 1 concur in the majority’s resolution of case of number 25980' and concur in the
judginent of its resclution of case ‘number 26122,
| {27 } In case number 26182, the Inkses and Slymans appealed the; denial of their Civ.R.
60(B) motion. The trial court incorrectly concluded that res judicata barred the Inkses and
Slyméns from raising their alleged meritorious defense, Because FirstMerit has not established
the elements of the defense, I concur in the majority’s judgment. |

{“T)ﬁ‘S} “IBlefore res judicata/coliateral estoppel ca

judgment.” (Internal quotations and citation omitted.) McDowel! v. DeCarlo, 9th Dist. No.

— b . w e
L

1 apply one must have a final

23376, 2007-Ohio-1262, § 7. Further, the party seeking to use the defense has the burden of

establishing that it appiies._ See Fraternal Order of Police, Akiron Lodge No. 7 v. Akron, 9th Dist.
No. 23332, 2007-0Ohio-958, 9 12. In the instant matter, FirstMerit has not demonstrated that the

order which it believes has a preclusive effect is a2 final judgment. During the course of the

proceedings below, it does not appear that a confirmation of sale decree was ever actually

entered. It appeérs that the trial court in the foreclosure case overruled Ashland Lakes’ objection

to the confirmation of sale conceming the alleged oral forbearance agreement. However, it
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caunot be assumed that a final judgmeﬁt was rendergd by. peinting to the trial court’s ruling,
Throughout the proceedings in the instant matter, FirstMerit indicated ;chat it expected the
confirmation decrées_ “shortly][]” or “any day.” Absent a final judgment conﬁnning the sale,
FirstMerit cannot meet its burden to demonstrate that principles of res judicata are applicable.
‘See.Emerson ‘Tool, LLEC v. Emerson Fomily Lid. Pigrz‘nemhz}:), 9th Dist. No. 24673, 2009-Chio-
6617, 9 13-14. |

- {429} Further, even assuming a final judgment existed in the foreclosure caée, I cannot
conclude that the trial court copsidered the applicable law concerning the specific relationship
between a debtor/principal, a credifor, énd a guaianto’r/surety and the effect that a prior judgmenﬁ
égainst the debtor/principal has in a suit between the creditor and the guarantor/surety. The
Supreme Court of Ohio has stated that “where the sureties have no?i’c’e ofthe Suit,'and may, or do
make defense, the judgment against the principal is c_:onc}usive against them. Where such notice
is not given, the judgment against the principal is prima facie only. It may be impeached for
gollusion,_or for mistake.” State v. Colerick, 3 Ohio 487, 487-488 (1828); see also State v.
Jennings, 14 thio St. 73, 76 {1862); 52 Ohio Jurisprudence 3d, Guarants/ and Suretyship,
Section 269 (2012); see generally Standard Ace. In&.’Co. v. Hattie Fid. & Cas. Co., 50 Ohio
App. 206 (5th Dist.1935). Consistent among the above authorities is the notion that the
guarantor receives notice and an opportunity to defend, prior to tﬁe judgméﬁt having a preclusive
. effeot; Coler;icic efc 487-488; Standard Ace. Ins. Co. at 209-210; 52-Ohio Iuriéprudenca 3d at
Section 269. It is clear from the trial court’s entry that it did not consider this Jaw and whether
FirstMerit has met its Eurden under the law. Aécordingly, I would reverse the trial court’s

judgment.

52



16

APPEARANCES:

SCOTT H. KAHN and GREGORY J. OCHOCKI, Attorneys at Law, for Appellants.

BRETT A. WALL, PATRICK T. LEWIS, and SARA L. WITT, Attorneys at Law, for Appellee.

53



STATEOFOHIO ) ' INTHE COURT OF APPEALS

no NIN Tﬂ JUDICIAL DISTRICY

SS: O T 3 &
0SS 99 DEC 19 PH 1 35

COUNTY OF SUMMIT )

FIRSTMERIT BANK, N.A. -
_ , C.A. No. 25980
~ Appeliee ' v » 26182
V.

DANIEL E. INKS, etal.

Appellants JOURNAL ENTRY

FirstMerit Baﬁk N.A. has> applied for recorisideration- of th;s Court’s décisién.
We feview the applicatién to determine if it calls to our attention an obvious error in
our deusmn or if 1t raises an issue that we did not properly conﬂder- Fa}g fleld His.
City Sch. Dzsz‘ V. State Bd. ofEduc 8‘3 Ohio App. 3d 117, 127 (10th Dist. 1992)

FirstMerit has argued that this Court incorrectly concluded that the statue of
frauds does not bar tl*:lc Slymans and Inkses’ orai—forbeafance—agreemeﬁt'defense. In
our decision, we determined that ’the- statute of fréuds' did not bar the defense because.
Section 1335.02(B) of the Ohio Revised Code only prohibité a party from “bring] ing]
an action.” Smnlarly, Section 1335.05 provides that “[n}o- action shall be brought |
certain types of agreements unless they are in writing. We reasoned that a party does
not “bring an action” when all it does 13 assert a defense. Fz'rsz‘MeriZ Eank NA v
Inks, 9th Dist. Nos 25980, 26182, 2012-Oh 1i0-5155, 9 22.

FirstMeri‘t has argued that the Slymans and Inkses’ motion for relief from

 judgment under Rule 60(B) of the Ohio Rules of Civil Procedure should be considered
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an ;‘action” under Sectiozis 1335.02 and 1335.65. It notes that neither section defines
the tenm Haction.” Accoﬁrcﬁng_to FirstMerit, we should apply the definition set forth in
Section 1301.01, which “includes recoupment, counterclaim, set-off, suit in equity,
and any other proceedmg in which rights are determined.”
The definition of “action” in Section 1301, OE(A) only applies to “Chapterb 1301

[through] 1310. of the Revised Code[.]” Those are the chapters of the Revised Code
| incorporating the uniform gommercial code. _Wle Chaptgr 1335 is-part of Title 13, it
is not one of the ’c'haptevrs incorporatiﬁg the uniform commercial code, therefore, there
is no reason to apply the uniform commercial cgde’s definitions to it. Instead, we note
‘that the term “actién” usually means “[a] civil or criminal judicial proceeding. —
Also termed | actioﬁ at Jaw? Black’s Law Dictionary 32 (5th Ed 2009). The
deﬁzﬁﬁbn of “action at lé,w” is “fa] civil suit stating a legal cause of action and seeking
: only a legal remedy Id. In our decmon we applied the usual deﬁmtmn when we
determined that merely raising 2 forbearance -agreement defense in a motion for relief

from Judgment does not conshmte brmgmg an “actlon” under Secmon 1335. 02 or

‘1335 05. FirstMerit has not estabhqhed that we faﬂed to properly conszder this issue -

or that our decision contains an obvious error regarding it.

FirstMerit has Vnext’ argued that Ohio courts routinely refe£ to Civil Rule 60(B)
‘motions as actions. It notes that one of ;Lhe requirerents for a Rule 60(B) motion is
“timely action.” Colley v. Bazell, 64 Ohio St; 2d 243, 246 (1980). In Cofley,
however, the Ohio Supreme Court used the words “tim.ely action” as shér@han‘d for

the requirément it set out in GTE Automatic Elec. Inc. v. Arc Indus. Inc., 47 Ohio St.
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. 2d 146 (1976), that a Civil Rule 60(8) motion must be ¢ made Wlthm a reasonable
time, and, where the grounds for relief are Civ.R. 60(BY1), (2) or (3), not more than

| one year after the judgment, order or proceeding was entered or taken.” Although the

,chd acﬁon can refer to a judicial éroceedmg it can also mean “[t]he process of
doing something; conduct or behavior.” Black’s Law Dictionary 32 (9th ed. 2009). A

| party can act in 2 timely manner under. Civil Rule 60(B) without its conduct
constituting an “action” under Chapter 1335 of the Ohio Rev1sed Code.

FirstMerit has also argued that the Slymans ‘and Inkses’ Rule 60{'8) motion is
barred under the statute of frauds beoausé one of actions that they intend to take after
receiving relief from judgmém is to file a ;;ouﬁterciaim 'seekiﬁg to enforce
performange of the forbearance agreement. Wh.ether.ﬁhe Slyméns and Inkses V&;ﬂl be.
able to pmsécute a counterclaim after obtaining relief ftqm judgment, however, is not
relevant regaiding whether théy were entitled to relief under Rule 60(B). The
Slymans and Inkses only had to demgmstﬁte that they have a “meritorious defense . . .
to present if relief is granted[.]” GT E Automatic Elec. ‘Inc. V. ‘Ar.c Indus. Inc., 47 Ohio
St. 24 146 paragraph two of the syllabus (1976).

F1rstMer1t has also argued that this Court failed to address whether the Slymans |
and Inkses’ 'arguments'wer}el barred under Section 1335.02(B) or Section 1335.05. We
considered Both argﬁment's, howevef, in paragraph 22 of our opinion. FirsiMerit Bank
NA. v. Inks, 9&1 Dist. Nos. 25980, 26182, 2012-Ohio-5155, §22. |

EirstMerit' has néxt argued that this Court failed to consider case law from other

districts.  Just because another district court of appeals has reached a different
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conclusion on the same issue, however, does not mean that this Court’s oéinion
' contains an obvious error or‘that this Court did not properly consider an issue. To the
extent that FirstMerit has argued that thié Court’s decision conflicts with the decisions
It of other districts, we will address those arguments in our riﬂing on FirstMerit’s motion
to certify a conflict. | |
FirstMerit has next argued that this Court should have interpreted the statule of |
frauds broadly to further its pu;poé‘e. According to FirstMerit, following the savings”
and loans crisis, Section 1335.02 “was specifically designed fo cﬁr’b '1endi1;g—rei_ated
litigation based on claims of ‘oral’ agreements for loans.” F irstMerit has argued that
| this Court’s decision undermines the protections that the statute affords to bon'owérs
and lenders. It has argued that allowing an oral agreement to be asserted defensively
risks creatmg‘the sort of 1mcertéinty and fraud that the act was desi gned to pfévent.
In this case, the Slymans and Inkses admitted that Ashland Lakes LLC obtéiﬁed a
' loan frorﬁ. FirstMe'ritvand that they guaranteed that loan. They ar‘gged that the loan had»
not been breached, however, because FirstMerit and Ashland Lakes entéred into a
forbe&éncé agreement. We do not agree thét the alleged purpose of Sectioﬁ 1335.02
13 ’threaténed by their aésertion of that defense. |
FirstMerit’s next argument is that this Coprt failgd to consider the effect that the
parol evidence rule Wiﬂ have on the viability of the Slymags and' Inkses’ defense.
According to FirstMerit, before granting a motion for relief from judgment, this Court
should consider whether the Slymans and Inkses ﬁfiﬂ be able to prove their defense. It

has argued that the parol evidence rule will bar any evidence that the Slymans and
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Inkses may attempt to presént regarding the aileé;ed forbearance agreement. The Ohio
Supreme Court haé held, however, thaf’, “[u]ncier' [Crvil Rulel 60(B), a movant’s
| bﬁrden is only to allege a meritorious defense, not to prove that he will prevail on that
" defense.” Rose Chevrolet Inc. v Adams, 36.Ohio St. 3d 17, 20 (1988). We, therefore,
reject FirstMerit’s argument.

vFirstMerit has also argued that our decision is incomsistent with this Court’s

decision in F zﬁ‘h Third Bank v. Reddzsh 9th Dm No. OACAOOI6~M 2002- Oblo -5030.

In Reddish, Fifth Third Bank foreoloqed on property ov«ncd bv Robert and Latricia:

Reddish. The Reddishes counterciaimed, arguing that the bank had orally agreed to
modifsl the loan. This Coufi: determined that fhe “plain language” of Section 1335.05
barred the Reddishes® counterclaim. Iq’. at 9 25. This Court does not appear to have
analyzed whether the Reddishes could assert their oral-modification argument as a
defense to the bank’s claim independent of their couﬁtcrclaiﬁ. 1d at 9 20~26. We,_
therefore, do not believe that Reddish controls the resolutién of this case.

| Upon review of FirstMerit’s application for reconsideration, we conclude that it
does not call to our attention an obvious error in our decision or raise an issue that we
did not properly éonsider. Garfield His. City Sch. Dist. v. State Bd. of Educ., 85 Ohio
App. 36 117, 127 (10th Dist. 1992). The application for reconsideration is denied.

SIS D

Clair B. Dickinson, Judge. -

Concurs;
Carzr, J.
Belfance, J.
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FIRSTMERIT BANK, N.A.

| ' | CANo 2590

Appelles - 26182

- V- |

DANIEL E. INKS, et'al.

Appellants A . JOURNAL ENTRY

FirstMerit Bank N.A. has moved this Court to certify a conflict between its

judgment in this case and those of the Fifth District Court of Appeals in Fifth Third

Bank v. Labate, 5th Dist. No. 2005CAD0180, 2006-Ohio-4239, the Eighth bistrict
‘Court of Appeals in Lemwmo v. Petti, 8th Dist. No. 48343, 1984 WL 6333 (Dee. 6,
1984), the Tenth District Court of Appeals in Nicolozakes v. Deryk Babrield
Tangeman Frevocable Trust, 10th Dist. No. 00AP-7, 200(; WL 1877521 (Dec. 26,
- 2000), énd the Twe}fth Distriet Court of Appeals in Winion Savz_’;'fzgs & Laém Co. .

| Eastfork Trace Inc., 12th Dist. No. CA2001-07-064, 2002-Ohio-2600. “We grant the

motion because our judgment in this case conflicts with the judgment of the Tenth

District Court of Appezals in Nicolozakes v.. D_eryk Babrield Tangeman Irrevocable

Trust, 10th Dist. No. 00AP-7, 2000 WL 1877521 (Dec. 26, 2000), on the same
question of law. ‘ '
Article IV Section 3(B)(4) of the Ohio Constitution provides that, whenever the

judges of a court of appeals determine that a judgment upon which they have agreed
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conflicts with a judgment of another court of appeals, they shall certify that conflict to
the Ohio Supreme Conrt. In Whitelock v. Gilbane Bldg. Co., 66 Ohio St. 3d 594, 596
(1993), the Chio Supreme Court held that, for certification under Article IV Section
303)( 4) to be appropriate, three conditions mmust be sati Sﬁod

First, the certifying court must find that its Judgmum: is in conflict with the

judgment of a court of appeals of another district and the asserted conflict

must be “upon the same guestion.” Second, the alleged conflict must be

on a rule of law—not facts. Third, the journal enfry or opmionof the

certifying conrt must clearly set forth that rule of law which the certifying

-court contends is in conflict with the judgment on the same guestion by .
other district courts of appeals. . /

Id (Bmphasis in original). The issue that FivstMerit has proposed for
certification is: “Does the Statute of Frauds bar a dmendam from obtammg relief
from a cognovit Judgmem: by assertmv as an alleged defense to judgment, a claim

arising out.of an alleged oral loan agreement that is within tha Statute of Frauds.”

In Fifth Third Bank v. Labate, 5th Dist. Nos. ZOOSCAOOISO, 2006CA00040,

2006-Ohio-4239, Fifth Third Bank obtained a cognoﬁt judgment against Rebecea
Labate. Ms. Labate moved for relief from judgment, arguing that the bank oo'mmiﬁed
fraud Whaﬁ it incorrécﬂy tol_d her that the documents she was signing confained the
terms they. had negotiated. She- also argued that the bénk “slipped” a security
agreement into the stack of loan documents. /. at § 36. She argued that, because of
the fraud, the bank should be estopped from asserting that the statute of ﬁ'a;uds
prevented the couxt 'Erom looking Outsidé the written documents, The Fifth District

rejected her argument because it concluded that Section 1335.02 of the Ohio Revised
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Code requires loan agreements to be in writing and that the terms of such agreements
| to be determined solelyﬁom the written. documents. Id. at § 37, 40.

Unlike Labaz‘e,- this case involves an agreement that was aﬂegediy‘negotiated by
the parties to a loan agreement after the agreement had already been breached, We,
therefore, conclude that the cases do not present the same quesﬁoﬁ of .Iaw.

In Lemmo v. Petti, 8th Dist, No. 48343, 1984 WL 6333 (Dec. 6, 1984), Robert

Lemmo obtained a default judgment against his tenants. The tenants moved for relief

from judgment, asserting that Mr. Lemmo had released them from the lease
agreemnent. They a}soiﬁled a counterclaim alleging that Mr. Lemmo had orally agreed
to renew their lease. The Eighth District Court of Appeals upheld the denial of the

tenants’ motion, concluding ithat they had “failed to show any meritorious defense”

because “proof of the oral release defense would be barred by the statute of frands.”

Id. at *3.

In this case, FirstMerit arpued that the Slymans and Inkses® oral-forbearance-
agreement defense was barred under Sections 1335.02 and 1335.05 of the Ohio
Revised Code. In Lémmo, the court did not identify which statute it Was applying.
|| We note that the Géneral Assembly did not enact Sec;tion .;[335.02 until eight years
after Lemmo was decided. Although Section 1335.05 existed in 1984, the Eighth
Distriet may have Eeeﬁ applying Section 1335.04, which ?rovides that “[n]o lease . . .
shall be . .. . granted cxceﬁ U 71 Writing L7 FirstMerit, therefore, has failed to

estahlish that Lemmo and this case conflict upon the same question of law.
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Tn Nicolozakes v. Deryk Babrield Tangeman Irrevocable Trust, 10th Dist: No.
DOAP-7, 2000 WL 1877521 (Dec. 26, 2_’(}00), Gaorge N;coiozakes bought a house for
Rebecca Tangeman to live in. Mr. Nicolozakes later sold the house to the Deryk
Babrield Tangeman Irevocable Trust for $250,000, which he secured with- a
fmortgage. When the trust defaulted, M. Nicolbzékes foreclosed. Ms. Tangeman
alleged that Mr. Nicolozakes® mteﬁt had been to give the. property to her, but théy
cusgmsed the transaction as a sale for tax purposes. She also alleged that, even if ‘me

transaction was a sale, Mr. Nicolozakes Iater renounced his interest in the property,

gifting it to the trust. The Tenth District upheld an award of summary judgment to '

Mr. Nicolozakes, noting that Section 1335.04 of the Ohio Revised Code requires all
transfers of an interest in real property to be in writing. It also concluded that Ms.
Tangeman’s argument that Mr. Nicolozakes had later discharged the loan was barred

because “a d1scha1ge of a mortc'ace is -an interest in land and is reqmred to be in

wiiting imder the Statute of Frands[.]” Id. at *4 ( utmg Gaﬁs v. GMBH, 14 Obio App.

34243, 247 (118 Dist. 1983).

Nzcolazakes the Tenth District determined that Section 1335.05 of the Chio
Revised Code barred Ms. Tangeman: from defending against a foreclosure action by
alleging tﬁat M. Nicolozakes had orally released her from a note and mortgage. In
this case, this Couﬁ: determined that the Slymans and Inkses could defend against an
action to enforce a guaranty by arguing that FirstMerit. and 'AShla;zd Lakes had orally
modified their agreement. We conclude that &he two cases conflict on the same

question of law, which is whether the language in Section 1335.05 providing that
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“InJo action shall be brought . . . to charge a person ... upon a contract or sale of

lands . .- or interest in or concerning them . . . unless the agresment . . . is in writing . .
. prohibits a defendant from arguing that the parties to a confract involving land

orally agreed to modify the terms of the their agreement.

In Winton Savmgs & Loan Co. v. Easﬁroﬂf Trace Inc., 12th Dist. No. CA2001- |

07-064, 2002~ Ohm—ZGOO Fastfork Trace Inc. obtained a loan from Winton Savings &

Loan to finance a real estate development. When Winton refused to dzsburse fonds for
two improvement pmJects that Bastfork wanted o perform on the land, Eaaﬁ‘om
atopped repaymg the loan. . After Wmton foreclosed Eastfork filed a counterclaim,
alleging that the parties had orally agreed to freat fhe Ioan as a line of credit.
According to Eastfork, because tﬁe loan was a line of credit, 'any funds that it had
repaid to Winton should have beezim avaﬂa’blé to it to finance the improverﬁent projects
The tﬁal court entered swnmary judgment for Winfon. -The nglﬁh District affirmed,
holdmg that, under Section 133;‘5.02> whether the loan was a line of credit ha§ to be
id‘etermined solely from the partiés’ written agreement. /d. at ¥ 10, 12.

Winton, like Labate, only involved the imterpretation of a loan agreement at the

time it was signed. In this éase, the Slymans and Inkses have argued that the parties to -

a loan agreement orally agreed to modify the agreement years after its execution. We,
therefore, conclude that the Twelfih Disirict’s decision in Winfon is factually
distinguishsble.

Upon review of FirstMerit’s motion to certify a conflict, we conclude that our

decision conflicts with the decision of the Tenth District Court of A}yeals il
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Nicolozakes v. Del;y]c Babriéfd Tangeman ﬁ%evo;able Trust, 10th Dist. No. 00AP-7,
2000 WL 1877521 (Dec. 26, 2000). Accordingly, we certify the following c_{uestioﬁ to
the Otio Supreme Court: - “Whether Sécﬁon 1335.05 of the Ohio Revised Code
1| probibits a party from raismg as a defense that the parties to a contract involving an
interest in land orally agreed {0 modify the terms of their agreement.” The motion to

: ceriify a conflict is granted.

%»; | g - ‘;K.g\‘wc‘_*__w‘

Clair E. Dickinson, Judge.

Carr, J.

Dissents:
Belfance, J.

64



v

o 06728~ 2011 FRI U03:22 FiiJudge Judy. Hunter . FHA NV aaiuu%oc:uzw ‘ 1
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SUMMIT COUNTY [N THE COURT OF COMMON PLEAS
- CLERK OF QOU*;’ s SOMMIT COUNTY, OHIO
FIRSTMERIT BANK, N.A. CASE NO.: CV 201 1.05-2676
| JUDGE JUDITH HUNTER -
Plaintift,
vs-  ORDER

o {final and appealable)
DANIEL E. INK& et al ‘ -

Defendanis.

L e oo

Th,s matter came beiore the Cmr on Motion of Defendants Damel E. Inks, Deborah A,
Inks, David J. SLym“n and .J a@quelnu Slvman (Guarantors) to Vacaie the Cognowt B .1dgmcnf
rendered in favor of Plaintiff Fusfment Bank and against the above guarantors on Muy 17, 2011.

The Court has betn acmsed having reviewed the Motien; afndavn of Daniel Inks, and

1

cxhibﬁs; Platorifi’s brief in opposition, a@d@; vit of Thomag Krumel, and EX.hlbltS two deposition
transeripts; hearmg testimony and exhibits; pos“-h%nmr bmefs powhc&mg proposed findings

of fact and conclusions of laW, transcript ﬁ"om the Septamber 21, 20 hearmg, the plemmgy,

v

docket; and applicable 1aw Upon due causﬂcmﬁan the Cotirt finds ‘;aud Motion not well taken

.

and it 18 denied. -

 PROCEDURAL HISTORY -
On May 17, 2011, Plaintiff filed a Complaint for Cognovit Judgment .against the above

rcfer@noed Dﬂrcndam Guaramors answar on Dc,ﬁ,ndants’ behislf based upon wamrants of
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vOI’lfC‘LS' sion, and affidavit of Thomas Krumel, Senior Vice President for Firstmerit B a:nk On the
same day the Court granted Cognovit Judgment agamsf the above referenced Defendant
Guman’rors jointly and severally, in the amount of $3, 33/ 467.17 mtfﬂ pﬁb interest, court costs,
and attomey fees.

Appzoxunately two weeks thercafter, the Defendants filed their Civ. RJGO(B) Mation to
- acate the Cognovit Judgment. After hmued rcmand from Ihr: \Imth Dlsiﬂct Court of Appeals,
this zj:zatter was tﬂtimatcly set fo vxdenuarv heari mg on Septambcr 21,2011, Mmhael Char\as
Ryan: Gﬂbeft_,iand Danie] Inks all testified as witn&:ssgs for the Defendants. Defendants zlso
iutmdﬁccd the testirmony of Marc Byrmes and Michael Lavelle byfwa? of dgposi.tioi; transcript.
FirstMerit did not prodmu any witnessas on its behalf at the hearing. This matter is now ripe
for reviaw.

FINDINGS OF FACT

1. FirstMerit is a‘naﬁm'zal banking association organized and existing under the taws of the
U‘pitcd States. FirstMerit maintains a place of business in Akron, Ohio.
2. Ashlend Lakes, LLC {Ashland Lakes) is a limited lability company orpanized and
éxisting under the laws of the State of Ohio. Ashlé_nd Lakes is nota ﬁar‘ty fo this action
3. 50% of the memﬁcrship interest in Ashiand Lakes is owned by Defendant D%wid Slyman,
The other 50% of the ﬁlambership 'mtcrést in Ashland Lakes is owned by‘two entities in which
Defendant Daniel Inks om 30%. Mir, Inks serves as Ashland Lakes’ “managing member.”
4. Defendants T acqaaiinc Slyman and Dehorah Inks are married to M. Slynian and Mr. |
Tnks, res?ecﬁvely.
3. Asgil L&Z\es Mr. Inks, and Mr. Slysan signed ¢ Fromissory Note, dated June 27,

2005, executed and delivered to FirstMerit in the original principal amount of $3.500,000.0C. ‘
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(\2515) The Note was secured by 2 monigagw interest onreal pmpf:rty owned by Ashland La‘\es
in Ashland Coumy, Ohm. Defendants personally gmra*mud the obhgaLons of Ashland Lakes, '
M. Inks, and Mr. Slyman to FirstMerii wi;:h res.pf:ét to the Note as evidenced by the
K/Iodnﬁf‘auon and Extemw on Agreement, end individual guarantics, ail dated October 24, 2005.

6. After Ashland Lakes defaulted on fhe Note/Modification and Extension Agre rnent on
-_ January 12, 2008 FirstMcﬁfcomenoad a foreclosure action on the prdparﬁes in the Ashlzind
Cbun@ Court of Cor;mozi Pleas, in the case captioned FirstMerit Bank, N;A. Y. Ashland Takes,
14.C, ot al., Case No, 09-CFR-022 | o
{Toreclosmu Case).

7. F1rst1\/¢m entered into three sepmaue written forbearance agreements wfm Achlano Lakes
and Defcndanis dated as of Februa uary 6, 2009, 3un<3 12, 2009, and December 12, 2009 |

8. Ashiand Lakes and Defendants defaulted under zﬂl of the Prior l?orbearame 'Agfeemem.;s,
inchxdiné defaulting under the December Forbearance Agreelﬁent? by fa 11111g to repay the Notc in
foll on or befare June 30, 2010,

9. After Aghland Lakes and Defendants defaulted under the DccemLcr Forbearance
Agrccment; the Ashland County Comjt appoirited a private aunctioneer t6 conduct & public auction
| of the Properties. The auctioneer scheduled the anction for Daoembei 15, 2010.

10,  OnDecember 14, 2010, Ashiemd Lakes filed a CbaptPr 11 bankrptey pemmn inthe U.S,
Bankruptey Couzt for the Northcm District of Ohio, Case No. 10-22080 to block the auction.

11 FirstMerit moved. to disrmiss the Eaﬁ‘mmptcy Case. In response, Ashland Lalkes consented

ta the dismissal of its case, and the Bankruptey Court dismissed the case on Jammary 6, 20 11.
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12. Thsreaften fhe suctionser rescheduled the auction for March 9, 2011, At the ayction, the
Prépezties sold for $1,760,600, and on March 25, 201 I,v FirstMerit filed motions in the
Foreolosmc Case to confirm the auction sales, | |

13. On April 7, 201 1, Ashland Lakes, represented by the same ammey who represents
Défevdants here, filed a Motion to Set Asid.e the Sheriffs Sale and in Opposition to FirstMerit’s
Motmn to Confirn Sheriff's Sale (Gombmcd obmc*hon to the confirmation of the auction sales
and a rotion to set agide ihe at.cﬁon »alus) Ashland Lakes obrctc,d o t’ne sales com:lrma ton
on twé grounds: ﬁrsi‘., that FirstMerit was lcgally prohibited from conduuhng the auction by
virtue Qf an éral forbearance agresment; and second, that certain defects were contained in the
appraisal ‘upon which the auctionesr relied to establish the minimum sale price. Mr. Inks
provided an affidavit on beaaif of Asl hland Lakes in mpport of its confirmation chjection. A
copy of said affidavit was attached as Exhibit A to the Defendants” Civ.R.- 60(B) Motion in this |
case. | ‘ _

14, On April 15,2011, the Ashland Court denied Ashland Lékes’ Motion with reépmt tohe .
alleged oral forbearance agreement. The Ashland Coﬁ:t specifically beld: ‘;Funhermorc, the
Court finds that Defendant Ashhnd Lakes, LLC has failed to esiablish ﬂ;aﬁ any forbearance
agreement pracludmg the sale Was BVer conqummaied by the pames The Court therefore finds
that asserfion by Defendent to lack merit.” |

15. The Ashland Court thereafter scheduled a hearing on Ashland_Lakeé’ objections to the
appraisals, Mr. Inks testified at the April 25, 2011 hearing.

16. | By Ju.dgmeﬁt Entry June 3, 2011, the Ashland Court yltimately denied the balance of

Ashland Lake’s ohjections (including the objections to the appraisals) and granted FirstMerit’s

68



Uy

06T-28-2811 FRI 03:22 FIl Judge Judy ‘Hun‘ter AKX MU, 33Ub43410 ‘ £

Mations to Confirm the sale, The Court directed FirstMerit to submit proposed c‘onﬁrmﬁén
decrees.
17. Ash‘iand Lalces has appealed the April 15 and June 3, 201 1‘ Judvgmmt Entries. The appeal
remains pendiﬁg. | » |
18,  Defendants’ Civ.R. GO (85 Moﬁ;on generally alleges they are entitled to relief from the
cognovit jﬁdgnment due to non-default (As_hland Lakes and the Bank entered into 1 settlement
agraément) and novation, - FirstMerit argues in apposition: (1) the Guzxraﬁtcg Defendants are |
s collatcréily» estopped ﬁ(.)m arguing the oral settlement agreement between FirstMerit and |
Ashland Lakés, (2) that the saﬁiemelﬁ agreément must be in writing, and (3) no oral settlement
agreement was reached between the FirstMerit and Ashland Lakes.
15,  In connection with Defendants” Rule 60(B) Motion, thé following voperaﬁ.ve facts were
generaﬂy alleged: | ‘ .
(a)  Ashland Lakes and the Bank (FirstMerit) agreed 1o settle their dispute at 2
Japmary 7, 2011 meeting. One of the terms o this a,gx:eement' was that the Bank agreed not to
purstie any légal prodeediugs against the Guaranfos Defendants (Daniel E. Inks, Deborah A.
Inks, David I. Slyman arﬁ J e;cciueiine Slyman). (As pact of this agreement) the Rank agreed .to
~accept 1.6 Willion from Ashland Lakes: §1.3 I\/Iﬁl_iop as soon as replacement financing could
 be secursd, and $300,000 in O;tobez: 2011 once Ashiand Lakes had sold two homes on _Itzhe. :
prc;p-éﬂy. | |
(b)  OnMarch 7, 2011, Daniel Inks and FirstMerit representative Thomas Krurnel
conducted a telephone conversation wherein they reached an seftlement agreement with
sufficient pariicularity t§ form a binding contract. Inl;:s and Krurmel discussed Inks' March 7,

2007 e-mail to Krumel and reached a mutual determination on éach‘ of the Hine iteras.
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(c) On March 8, 2011, the parties took the following -acﬁons, consistent with the
formgtion of an oral settlement agrecment raacﬁed the.day before: | |
| €A} Mr. Krumel telephoned Westfield Bank at 8:(;)0 AM. on March 8, 2011,
* the day afier the oral setflernent agreement was reached. _ |
(i) - Mr. Krumel also called Dan Inks on March,&‘ 2011, asking about the
$159,000 Ashland Lakes was 10 deposit.wi_ﬂl the Bank and indicating hé was pertirbed with
W_estﬁel& for failing 1o return lils call. | |
(i)  Ashland Lakes’ stood ready, willing vand able to peffonﬁ its obiigat‘;ons
ynder the oral setflement ag%cément:
(1) It obtained a finm loan cormmitment fcom Westfield Bank;
{2) It obtained $150,000 in new equity ﬁonl Michael Charnas,
(3)  Itobtained $150,000 in new equity from Michael Lavelle,
(4y . Ttsecured g loan from Marc'Byw;es to cover the $150,000
deposit required by the Bank and agreed upon by the .
parties. |
| (iv)  OnMarch 8, 2011, Ashland Lakes atiefnpted jia cantéci Mz, Krumel four
or five times to raceiﬁe instructions on how to deposit $150,000 as required by the Bank and fo
make tbé $9,000 payment for i‘he‘Banlc’s appraisal. o
(v}  Mr. Krumel did not return Ashland Lakes calls until close of business,
20.  Upon review of the evidence, the Court finds that no written or verbal agreement was
entered info at the Jannary 7, 2011 meeting or shortly thereafter. The parties merely discussed a‘
broad fran;\ewarlc of a potential setilement pursuant to which Defegdmts and Ashland Lakcs |

would pay FirstMerit $1,300,000 af an indeterminate time, funded through a combination of debt
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financing the sale of a portion of the Properties, for a total of $1,600,000 in satisfaction of those

- parties” indebtedness to FirstMerit. This broad understanding was never put in writing, nor was.

Defendants’ assertion that FirstMerit agreed 116t to pursue any legal proceedings against the

. Guarantor Defendanis.

21.  The record establishes tha,L the ')artzes did not discuss several terms of the propesed
transaction, including, without limitation, when the §1,300,000 payment was to be made, how

exactly it was to be funded, how certain rent monies bein held by the court-appointed receiver
¥ o ue .

- of the Properties would be disbursed, or terms of the commitment letter from Westiield Barilc,

Purthermore, Defendants have fatled to produce a writing, signed by FirstMerit, mermorializing
the terms of the alleged agreement from that meeting.

22. With rcspedt to Defendants’ allegation that between the time ofthe J :mumy 7,2011

, UnLal meet] w.g and March 7, 2011 Fmi\ficnt r:m:ﬂ ed into a valid and u,forceaole mrbearzmcc

agreument vmh Ashland Lakes, it appears that the parties merely continusd fo chscusa the terms
for a potential forbearance agreement rmd that no duﬁmte terms were ever agreed upon. Qee

generally, the a—mai‘l exchanges between Inks, Krumel, Gilbert, and the sitorneys for FirstMerit

and Ashland Lakes.

93, My Inks alleges fhat, in various telephone conversations later in the afternoon of March
7, 2011, Mr. Krumel supposedly agreed over the phone to accept fhe $150,000 deposit - a

comtention Mr. Krumel denies. Mr. Inks also alleged during the heariﬁg, for the first fime, that

M. Inks agreed to pay $9,000 for the appraisal, ég;:eed that FirstMerit would represent and

warrant the conclusions of the appraisal in the Drafi Forbearance Agpreement, and that FirstMerit
supposedly agreed to allow Mr. Tnks to retain the rent money being held by the receiver. But

then Mr. Tnks claimed that on the morning of March 8, 2011, FirstMerit said it would not
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;wnrcsen‘t and warrant the conclusions of the amrabal in rhc Draft Porbearance Agreement, and

| Mr, Inks then dauned that he agreed that Firﬂﬂ\/f erit did not have to do so. Mr Krumel denies

aglcmuo' by telephorie to any of these changed terms,
24,  However, it is undisputed that, no Jater than 4:00 PM on Marcb 8, 20 1, Mr. Krumel
spoke to M. Inks by telephone and advised him that FirstMerit would not agres to a forbearance

and that the anction would proceed as scheduled.

25, It is further undisputed that the draft forbearance agreement was never “revised” in

written form and/or signed by either party prior to the March 9, 2011 auetion.

CONCLUSIONS OF LAW

Fa—y
M

(.Zivt R 'GO(B) provides relief from final judgment for the following reasons:

) Mistal%e, inadvertence, surprise, or excusable neglect; ‘

(2)  Newly discovered evidence which by due diligence cotld mﬁ have been
. discovered in time to move for a new trial undsr Rule 59(B);

(3)  Fraud, *v;fhether heretofore denominated intrinsic or extrinsic, misrepresentation or
other misconduct of an adverse party;

(4)  Thejudgment Tas been sansned released or discharged, or r & prior judgment n
which it i based has been revessed or ofherwise vacated, or it is no lonéer
equitable that the judgiﬁen’t should have prospective application; or

(5)  Any other rsasoﬁ justifying relief from -tha jndgment.

2. Civ; R 60(B)isthe proaadﬁi'al ool used to vacate all judgments, iﬁcluding cognovit
notes (or pﬁomissoq' notes). Adomeit v. Z_?a!fz‘more (1974), 3% Ohio App.2d 97, 101. Normally,
to prevail on g motion for relief from judgment pursuant to Civ. R. 60(B), the movant must

affirmatively demonstrate; 1.) it s entitled to relief under onz of the grounds set forth in Civ. R.
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60(B) above, 2.yithasa mmtorf ous defense or claim to present if reliefis grzmtcd and 3.} the

motion is timely filed within the time Yimnit et bv Civ. R. 60(B). G’/‘ ' Automatic Electric v, ARC

Indusiries (1976), 47 Ohio 81.2d 146, 150-51. If a-party fails to prove any of these three

elements, the trial court must deny the motion. Rose C’h-evrale?, Ine. (1988), 36 Ohio §t.3d 17, _
20, | | | |

3. A party’s burden, ilOWEV@I‘, is lossened when filing a motion to vacaie judgment ona
cognovit note. Wczldman Fi mamzal v, Digital Color Imagmg Ine., 2006 Ohio 4077, P9, ”\Tmt

App. Dist. No. C.A. 253101, In SU;Gh a cass, the movant need only affirmatively demonstrate the

‘second and third elements for relief from judgment under Civ. R, 6O(B) - that there is a

meritoﬁous d.cfense and that the motion was timely. Jd, citing Medina Supply Co.. Inc. v,
éorrado (1996), 116 Ohio App.3d 847, 850-851. | |

4. As fhe pending Motion to Vacate Judgment relates to & ¢o gnavn nots, Defendants do not
have to establish the ﬁ-»;st element of the GTE Adutomaic Electric test - that they are entitled to

relicf under one of the grounds set forth in Civ. R. 60(B)(1) through (5).

‘5, ‘As ta the second element the GTE duwtomatic Elepiric teéi, the Court concludes that

Dgfendaxxts‘ Motion was timciy meade, The Mqtio‘n Wéxs filed within two weeks from: the date of
the Cognovit Judgment.

6. As to the third element the GTE Automatic Eleciric ‘tes* Defendants® allege the
meritorious dcfwse that the pames (Ae,hlemd Lakes, D@fandants, and erktMcm) entered into the
oral forbeararnce agreement in which FirsiMerit agreed not to exercise its rights and remedies
under the loan dOCHl{DC‘th‘ including the right to pursue legal proceedings against the Cuarantor
De'fei;dams, Upon review, although the parties are at odds whether an oral forbearance

agresment was ultimately enteved into, the Court finds that Defendants have asserted operative
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facts that demonsivate that they have 2 m_eritorious defénse that could justiﬁf_reiief from

. jﬁdgment. See e.g., Cook Family Invesis. v. Billings, 2006 Ohio 764, Ninth Dié.t( C.A. Nos.
050 AG08689 and D5CA008691, at P19 {a moving party 18 not required fo prove that he will -
uitimately prevail if relief is granted). However, upon review of Plaintiff’s other arguments

‘ with respect to the alleged oral forbearance agreémcﬁt, the Cowrt finds Defendants’ defense is

harred by issue and claim preclusion, barred by the statute of frauds and contrary to statute.
7. First, this matter is barred by the doctrine of claim and issue preciusion. Ashland Lakes
raised the identical claim in its Ashland Lales® Motion to Set Aside the Sheriff’s Sale and in
Opposition to FirstMerit’s Motion t§ Confirm Sheriffs Sale, and relied on the same Inks
Affidavit that Defendants rely on herein. The Ashland County Court specifically held that no
such agresment was made and denied th& Motion,
8. Wlﬁle Asliland Lakes has appealed the April 15 and June 3 Iudgment Entries, the mere
filing of afi appeal does ot act o negate any preclusive effect those orders have. Cully v.
Lm‘hqmn Med. Crr, (198’7?, 37 Chio App-ﬁ%d 64,65 (“it is .weﬂ—seﬁlcd that the pendency of an
appeal doez not prevent the jndgment's effect as res judicata in a subsequent action,”). A
9. The Ashland County Court’s orders preclude re-litigation of e enforceability of the
alleged oral forbearance agreement in this case, Claim and issne preclusion apply to final orders.
Grava v. Parkman Twp. (1995), 73 Ohio 8t.3d 379, syllabus (claim preclusion); For? Fr}e
Teachers Ass'n, OEA/NEA v. State Employment RéZm‘-iom Bd. (1998), 81 Ohio 5t.34 392, 395
(issue preclﬁsion). An order confirrming a judicial sele is a final order under established iaw.
Sée Citizens Loan & Sav. Co. V. Stone (1965), 1 Ohio App.2d 551, 552 and Citizens Mortgege
Corp. v. MeDaniel (Oct. 30, 1981), 4th Dist. No, 748, 1981 WL 6046, at *1. Inthis case, the

Tone 3rd Judgment Entry granted FirstMerit's confirmation Motions and directed FirstMerit to

10
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submit corfumatién decrees for entry. The C§11rt finds these orders tQ.. have sufficient finality fo
have a précius_ive effect. |

15.  Fusthermore, the Defendants stand in privity with Ashland Lakes, and as such, are bound
by the Ashland Connty Court’s determination and are pradluci:d from re-litigating the iséue of
the existence and enforce‘ability of {he a!leged oral agreement heze.

[ Wlum Defendants were ot parties to the undetlying foreclosure case, ﬂway are in privity
with Ashland L;Lkee and are equally bmmd by the Ashland County Court’s Judgment Gen&‘auy
speakmg,, “what consmuics pnvny in the contexi of res judicata is somewhat amorphons.”

Brown v. Dayton (2000), 89 Chio S;‘Bd 245, 748 However, the Svpreme Couti has “applied a
" broad definifion to determine whether Tha relationship between the parties is close enough to
mvoke the docmne” and thus, “a mutuality of u‘tamst inelnding an identity of dosmd result,
may create pnvity » Kirkhart v. Kezper‘,‘ 101 Ohio St 3d 377, 2004~ Ohxo 1496, at % {quoting
Brown, 89 Ohm St.3d at 248). The Court notes that Defendants’ were Hsted as gua rantors 1‘1; the
revised D-:aﬁ Porbearance /\g'eement referenced to and aﬁ'ached o Krumel’s March 3,201l e
mail to Inks. |

12.  The Court finds that privity exists between De efendants and A hland Lakes, both because
Mr, Inks and Mr. Slym’m own and/ot control Ashland Lakes, and because all Defendants had the
ability to participate, and in the case of Mr, Inks did participate, in the underlying foreclosure
case. In addifion, had Ashland Lakes prevailed in the Ashland County éase, that Court’s
judgment would have given Defendants‘ a direct benefit, v

13, Defendants share a very close relationship with Ashland Lakes. Under Ohio law, the
owners of closely hield entities, such as close corporaﬁoas, .par’marships, and companies, |

generally stand in privity with their enfities. Sce, £.8., Polivehak v. Polivchak Co., &th Dist. No.

15
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- 91794, 2010-011&)-’165 6, at 920 (hoiding- that a partner of a partnership was privify with the

partnership, suph that the parmer was barred from re-ﬁtigathig a cognovit judgment entered
against thé partnership but not against her); Business Data Systems, Ine.v. Gourmet Café Corp.,
oth Dist. No. 23808, 2@08»011io«409, at§31 (agreeing that “a corporation is in privity with ifs
chareholders™); and O Nesii v, DeBarfoZa Realy Corp., 113 Ohio 8t, 3d 59, 2007~Ohio~1 102, at
mo {observing that an association and jts members may be in privity). Inthis case, Ashland
Lakes is a single purpose erm*y owned 5 0% by Mr. Slyman and 50%! by two enfities in which
M. Iﬁkb hws a 50% micms* Mr, Inks is alsa Ashland Lakes™* mamgmg member,” The Court
concludes that a sufficient relationship cxisfs to establish privity. |

14,  Moreover, Defendants share 2 ‘dmxltualii}' of interest”™ with Ashland Lakes. See, e.g.,

O 'Nesti, supra at §9 (“[Ijndividuals who raise identical legal claims and seek identical rather than
individually tailored results may be in pnvﬁy ;s and Brown v. Dayton (?GOO) 89 Ohio St.3d

245,248 (ﬁnding that a “mutuality of inferest, 11101’L1dmg an identit ly oi‘desn'cd result,” creates

privity). Dafendants sllegs That both they and Aghland Lakes were parties to the same purported

oral fozbeeu anee agreement with FirstMierit in the under rlying P‘orﬂclosme Case.’ Defendants
allege that, under this alie'gea dgLF’ClD.GHL bott mcy and Ashiand Lakes were to receive debt
forgweueqs M. Inks was personally invalved in the consortinm thet planned to acquire the
properties pursusnt 1 the alleged oral agreement. And Defendants seek, in this procef:ading, the
identical relief that Ashland Lakes sought in the F’oroclosura Case: judicial eiforcement of the
alleged oral forbearance agreement against FirstMerit. Thus, Defendants shars a “mutixaﬁty of
interest” w1th Ashland Lakes and are equally boundl by the Ashland Comnty Courl’s judgment in
the underlying foreclosure case. See, e.g., State ex rel. Schachter v. Ohio Public Employees

Retivement Bd. (2009), 121 Ohio St.3d 526, 2009-Obio-1704, at 1§36-37 (finding that adverse
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PERS service credit detemﬁ.ﬁé.tian against one emplayee of the chalvDefcnd‘ar Office had
'piecluswa effect agamst another ampleycu who participated in the other employee’s healmg,
particularly since 2 determination against PERS woufd have aeneﬂttcd both employees, and
Daniel v. Shorebank C‘Zeveland, gth Diat. No, 92832, 2010-Ohio-1 054, at 418 (observing that all

ﬁv:ee co-borrowers under a loan would be in privity with one anofhcr with respect to a judgment

in favor of the bank, even if not all of the co-borrowers were parties to the prior proceeding,

because all co-borrowers sought the éame result).

15. This Vmu‘mality of fntex'@ét'is further evidenced by Mr. Tnk’s diiépt involvement in the :
Ashland County case, Mz, Ini:s directly participated 1;11 the Foreclogure Case, submitting ?n
affidavit on Ashland Lékes’ bellalfé-‘cbe same Inks Affidavit he filed in this case—and testifying
for Ashland Lakes at the h°aring ont ha Confirmation Cbj ectlon In ada tion, Defendants ara
mprmczzted by the same atformeys who represented Ashland Lakes in the Foreclosure Case, and
all D "‘f&l’ld&'f‘l,& therefors knew or should have known, abou‘i the Foreclogure Case roccedmgs
and could have participated. This level of participation is sufﬁment to establish pmv*.*:y, see, ..,
Schachter, 2_009—(311‘10-1704, at P 38-39 (finding privity existed where & non-party participated
in the proceedings or had 't'h.e. 'oppommity 1o ijiu the proceedings W chose not t0), particularly
where, as heze Defi ndanis would have benefitted had Ash! a.gd Lakes prevailed on the merits of

its Confirmation Objection.

16, Defendént% as pri\}iﬂs of As hland Lakes, are barred from re»hhgatmg the foreclosure

agreement’s existence as 2 matter of claim and issue praclv sion based on the Ashiand Comty

Court’s April 15 and I une 3 Iudg_mam Enfries in 'the foreclosure case. As such, Defendants’

alleged defense is bmcd by the doctrine of issue and claim preclusion.

17. The Court also finds Defendants’ alleged defense is b barred by the t&.tutﬂ of Fr:u%s

13
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_‘ Defendapts have alk:ged that Ashiand'Lakes and FirstMeiit entered into the alleged oral
fcu bearance agr aement However, this dawnse 1acl~.s ment because forbearance agreements 1:111
within the stafufe ol frauds and most be inwriting to be enforceable.

- 15_ Qmo 5 Statite of Frauds expressly apphes to commermal logns like the loan at issue in
this case. R.C. 1335. 02(B) pmvxdas in pertinent paﬁ d1at “Injo party to a loan agreement may
bring an action on a loan agreement urxless the agreement i in writing and is signed by the party
against whom the _actio_n is brought...” Cowurts have regnlarly applied R.C. 133 5.02 1o Bgr 3
enfofcemant Df alleged ora} agreements 1o malke loans orto modify thc terms of_ existing loans.

‘Ses, £.8., Ed ,_S'Charjf & Sons, Inc. v. Soc 'y Nat'l Bank (1996), 75 Ohio 5t.3d 433, 438-39 (barring
ﬂ:é enforoen.lent of an alléged verbal promise to finance a veal estate development); Lamkin v ;
First Cammumzy Bank (Mdr 29, 2001), 10th Dist. No. 00AP-935, 2001 WL 300732, *¥20-21
(rejecting orel modmcaﬁov regardmg his payment okhgatmns occurred as & xesul’c of
convcrsahozls with the bank's Ioan officer); Fifth Third Bank y. Labate, 2006~ Omo 4239, Fifth
Dist. No. QDOSCAODISO & ZOOGCAOOMO at §41 (rf:]ecf:mg a defense to a cognovit judgment
based on an alleged oral nronme to refinance a loan); and Fifth Thzrd Bank v, Reddish, 2002
Ohio 5030, Ninth Dist. C. A No. OZCAOOLD-M at P23 (rgjecting an a’i ral agreement to

 vecast the paymenis and change the variable interest rate info a_ﬁ?@d iuterest rate).
19,  Forbeatance agreements, like the alleged aral agreement here, are “15511’ égreémmﬁs” 43
defined ﬁy R.C. 1335.02 and fall within the statute of frauds. Asa rasult,. a forEea-ranc:a
agreernent must be in writing, and .o:ral forbearance agroements are unenforceable as a matter of
law. See, e.g., United Stotes Sur. Co. v. Keyeorp N.D. Ohio Aug. 13, 2007), 2007 U.S. Dist.

Lexis 58996, *1 i(sxircty’s_ action against bank based upon the purported oral forbearance is

14
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barred under the Sta*-»ute of frands because it constitates a loan agresinent, which is not in witing
nor slfrncd by the party to be charged).
20.  Ohio’s Statute of Frauds also dpDhE‘S to the dlscharge of a mortgage as it is an interest in
land. R.C. 1335.05 requires & commt for ;ale of land to-be in writing, Otal acTnementc to
release or dmcharge, a martgage is vmd Douglas Co w Gatts (1982) 8 Ohto App. Bd 186 187,
Ses also, Gczz‘z:s' v. EG.T.G. (1983), 14 Ohio App.3d 243, 249-250 (rejecting an alleged discharge
of mortgage by aﬂcord and satisfaction denied because the discharge was not redﬁcéd o writing)
and Nicolozakes v. The Deryk GrzbJ iel Tangemcm Irrevocable Trust (Deo 26, 2000), Tenth App.
Dist: No. OOAP-7, 2000 Ohio App. Lexis 6135 {rejecting an aﬂeged orgl agv:aement after the note
was execptcd to release defeﬁdant’s obligation on the ﬁote énd mortgage {0 effectuate & aift to
'defcndant’s tmsteé). Here, ﬂie alicged; oral forbearance agTéement coﬂtemplated the discharge
of the mortgage upow the completion of the other terms of the agreemcm See Draft Forbearance
Agrcemc’m"{, S@ction 6(c), page five. As this alleged discharge was not reduced to writing, the
oral foybeamncé agreement violated the statute of frands and i3 Lmexzforceabie,_
20.  Defendants’ effort to take the alleged oral agreement ot of the statute of frauds by »
characterizing it as a “settlement agreement” also lacks merit, Ohic courts recognize a narrow
exception to the statte of frauds for samemcnt agxeam@nts ﬂmt are made in open court and on
the record. See, €. g Spercel v. Sterling Indusiries, Inc, (1972), 31 Oh}o St"d 36, paragraph one
of the syllabus; and State Dep 't of Natural Resources v. Hughes (Nov. 30, 2000), 6th Dist. No.
B-00-002, 2000 WL 1752645, *3, unreported. But this exception does not apply to cases where
the putative “settlement agreement” was negotiated out of court without judicial involvement. In
those cases, thé agrceme;n.t must be in writing to be enforceable ifit o_therwisc falls within the

statute of frands, regarcﬁcss of whether it is a “settlement agreement” ot not, Sherman v, Haines
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o ‘ (1995) 73 Ohio St.3d 125, 129 (holding that an alleged oral setflement anlecment that violated
| ‘. fhe statute of frauds was unenforceable as a matter of law); Camfommzums at St(’nam"zdge

Owners ’» Associarion, Inc. v. Pation, 8th Dist. No, 94139, 2010~Ohio-361 6, at §13 (indicating
that the statute of frands bars. enforcement of a verbal settlemnent agreement that involved the sals
of real estate); and Thomas v, Thomas (1982), 5 Oh io App.3d 94, 99 (finding that an un- execuied
marital separation agreement, negotiated out-of-court, is unenforceable under the statute of
frauds). Although Defendants cite the lone case of Bankers Tmsz Company of California v.
Wright, 5010 Ohio 1697, Sixth Dist. No. P-09-009 for the proposition that 2 oral sctﬂemem
é,greement ina foreclostre action is enforceable, that decision has only persuasive aﬁthority.
Fmﬂaennére, the agrcemenf at igsue was g loan modification, and as such, it did not contemplate
fhe dischafge ofa mortgagc.- Thereforé, R.C, ‘1335.05 did not come into play, contravy fo the
case herein. | |
21 | The agreement Defendants seek to enforce is, gt bes@ an out-of-court agreement.
Defendants do not c‘ainﬁ nor can they, fhat this so-called “settlement agreement” was entered
into on the record beforc a court of record, or was memoriatized by a judgment enhy eﬁicwd by
such a court. As aresult, the alleped s emcmem agreemcnt” does ot fallx Mihl the na TOW
statute of frauds c:{hcp‘ucn tp at exists for those oral agreerments tfmf are entered into on the yecord
in open court. As such, Dcfemddms @Hagvd defense is hareed by the Statute of Limitatons.
22.' - Lastly, Da'fendﬁnts’ agreemcnt is also barred by the parties” clear mtcni that an
forbearance be in writing to be enforceable. First, the partiés had enteved ito thres prior
forbearance agreements, all of them in writing, in which D’efcndan!‘ﬁ agreed that FirstMerit
would not waive or mochfy any of its rights or remedies except in a writing wxmwd by the bank.

Second, during the parties’ negotiations, Mr. Inks repeatedly insisted thai any d%ﬂ be in writing.

16
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to ba enfor ceable As aresult, Defendants aUeged memioﬁaus defense contradicts ﬂrmr p11or

course of dcai.ncrs and Mr. Ink's stafed demand that 111& far‘bcaranc,e agreement be in mfrmg

23,  His Lmdlspuled that FirstMerit, Ashland Lakes, and Defendants were parties to three

_ prior forbearance egreements, pursuant 1 which L‘]IstMul’i agreed to forbear from exercising ifs

rights and remedies and to otherwise grant Defendants ﬁnancial accommodations. Each prior
forbearance agreement was in writing, Further, in the last such agreement, Defendants expressly
agreed that:

“No anvcr The failuie or delav of Pd‘sﬂ%ul).t in enforeing any T pht or

obligation or any provision of this Agxeament in any instance shall not constitute
a waiver thereof in that or any other instance, FirstMerit may only waive such
right, obligation; or provision by an fustrument signed by it.

¥ ok

Amendments in Writing. No amendment, modification, rescission, walver, or -

release of any provision of this Agreement shall be effective uniess the same shall

be in writing and'sigmsd by the parties therato.”

24, The last obligation by FirstMerit to forbear terminated, af the latest, when Defendants

fai.led to repay the Note by June 30, 2010. Defendants seek to enforce an alleged agreement by
the bam: to forbear or grant financial accomnmeodations beyond Jure 30, 20 10., Todoso, a
writien fO beamncu or loan modification. agrecmen‘c s1gned by FirstMerit, was required. No such
agreement exisis, and any allcged ora} Torbearance agseemcnt is unenmrccabla. per the parties’
contract and camnot form the basis for relief from Judgment.

25.  Inaddition, Mr. Inks’ testimony concerning the i:artics’ negoﬁa‘dons in March 2011
established that the parties required any agresmenis to be in writing. See also, Ink’s March 7
letter to Krumel., Under Ohio law, “when parties intend thai their agnement shall be reduced 1o

writing and signed, no contract exists until the written agreement is exeented.” Curry v. Nestle
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US4, Inc. (C.A. 6, July 27, ZCOO), No. 99-3877, 2000 WL 1091490, *7 (internal guotation
omitied). See alsa Owens v. Bailar, Second Dist. No, 2008CA29, 2009—01110—274 1, at §20
(fis 1dmg that where parcy to mediation did not manifest an intent to be bound absent a signed
agroement, an alleged oral medistion agresment was unanforceable).
56, M. Inks admits that on March 3, 2011, he telephoned Mr. Krume] 2nd asked Krumel to
describe, in w*ritmg; ihe terms on which FirstMerit would agree to cancel the auction, Mr. Inks
admits'ﬂ}at M, K:Lmd sent him s Term Sheet on March 4, 2011, coﬁfaining such ferms, and
' th:at the Term Sheet eﬁpressly conditioned any agreement ona Writ-’:@ﬁ agreement, signed by the
FirstMerit. Mr Inks Farther admits that Mr, Krumel then sent 1um, on March 7, 2011, a wiilten
forbearance agmememwxhe Draft Forbesrance Agreement. Mr. Inlcs then sent M. Krume*
letter on the aftermoon of March 7th that rejectsd the bank’s terms, made a counteroffer, and
insisted that the Draft Forbearance Agreement be revised consistent with Tis counteroffer’s tenms
by the mo;:nmg of Mazch 8th, so the deal could be “signed by the various parties and close[d]”
| prior to the avetion. | |
27, Teken together, these facts conclusively establish that both Defendants and FirstMerit
ménifasted an intention not to be bound absent excoulion of 2 writlen agreament. While Mr. Inks
now claims that he dropped my requir ement that 2 written agreement be maclc within a half h ol
after sending his March 7 Letier that expressly contained sueh a requirement, this clfum does not
V."itiate ‘thc’ “no walver/amendments in writing” requirement.
28. o Roth Defendants’ prior dealings with FirstMerit and Defendants’ condﬁct during the
parties’ unsucoesstul forbearance negotiations demonstrate that the parties did not intend to be *
legally bound absent a written agrecment. As such, Defendants’ alleged defense is barred by the

arties’ clear intent that any forbearance be in writing to be enforceable,
P y g :
18
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from Judgment not well taken and it is denied. - T here is no just reason for delay.

- So Ordered.

- | «ﬂiv‘k.@wﬁ;

UD GEQJUDY HUNTER

e via fax: Attormey Patrick Lewis
Attorney Scott Kahn

19

29 Based upon the above, the Court finds Defendants’ Civil Rule 60(B) Maotion for Relief
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1335.02 Actions on loan agreements.

(A) As used in this section: .

(1) "Debtor" means a person that obtains credit or seeks a loan agreement with a financial institution
or owes money to a financial institution.

(2) "Financial institution" means either of the following:

(a) A federally or state-chartered bank, savings bank, savings and loan assdciation, or credit union, or
a holding company, subsidiary, or affiliate of a bank, savings bank, or savings and loan association;

(b) Alicensee under sections 1321.01 to 1321.19 of the Revised Code, or a registrant under sections
1321.51 to 1321.60 of the Revised Code, or a parent company, subsidiary, or affiliate of a licenseg or
registrant.

(3) "Loan agreement” means ane or more promises, promissory notes, agreements, undertakings,
security agreements, mortgages; or other documents or commitments, or any combination of these
‘documents or commitments, pursuant to which a financial institution foans or delays, or agrees to loan
or delay, repayment of money, goods, or anything of value, or otherwise extends credit or makes a
financial accommodation. "Loan agreement” does not include a promise', promissory note, agreement,
undertaking, or other document or commitment relating-to a credit card, a charge card, a revolving
budget agreement subject to section 1317.11 of the Revised Code, an open-end loan agreement
subject to section 1321.16 or 1321.58 of the Revised Code, or an open-end credit agreament subject
to section 1109.18 of the Revised Code.

(B) No party to a loan agreement may bring an action on a loan agreement unless the agreement is in
writing and is signed by the party against whom the action is brought or by the authorized
representative of the party against whom the action is brought. However, a loan égreement need not
be signed by an officer or other authorized representative of a financial institution, if the loan
agreement is in the form of a promissory note or other document or commitment that describes the
credit or loan and the loan agreement, by its terms, satisfies all of the following conditions:

(1) The loan agreement is intended by the parties to be signed by the debtor but not by an officer or’
other authorized representative of the financial institution.

(2) The loan agreement has been signed by the debtor.
(3) The delivery of the loan agreement has been accepted by the financial institution. ’

(C) The terms of a loan agreement subject to this section, including the rights and obligations of the
parties to the loan agreement, shall be determined solely from the written loan agreement, and shall
not be varied by any oral agreements that are made or discussions that occur before or
contemporaneously with the execution of the loan agreement. Any prior oral agreements between the
parties are superseded by the loan agreement.

(D) This section does not apply to any loan agreement in which the proceeds of the loan agreement
are used by the debtor primarily for personal, household, or family purposes and either of the following
applies: '

(1) The proceeds of the loan agreement are less than forty thousand doilars;

http://codes.ohio.gov/ore/1335.02 6 8/2013
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(2) A security interest securing the loan agreement is or will be acquired in the primary residence of
the debtor.

Effective Date: _O 1-01-1997

http://codes.ohio.gov/ore/1335.02 ' 6/18/2013
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1335.05 Certain agreements to be in writing.

No action shall be brought whereby to charge the defendant, upon a special promise, to answer for the
debt, default, or miscarriage of another person; nor to charge an executor or administrator upon a
special promise to answer damages out of his own estate; nor to charge a person upon an agreement
made upon consideration of marriage, or upon a contract or sale of lands, tenements, or
hereditaments, or interest in or concerning them, or upon an agreement that is not to be performed
‘within one year from the making thereof; unless the agreement upon which such action is brought, or
some memorandum or note thereof, is in writing and signed by the party to be charged therewith or
some other person thereunto by him or her fawfully authorized.

No action shall be brought to charge a person licensed by Chapter 4731. of the Revised Code to
practice medicine or surgery, osteopathic medicine or surgery, or podiatric medicine and surgery in
this state, upon any promise or agreement relating to a medical prognosis unless the promise or
agreement is in writing and signed by the party to be charged therewith. ' '

 Effective Date: 07-01-1976

http://codes.ohio.gov/ore/1335.05 . | ‘ 6/18/2013
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RULE 66.  Relief From Judgment or Order

(A)  Clerical mistakes. Clerical mistakes in judgments, orders or other parts of the
record and errors therein arising from oversight or omission may be corrected by the court at any
time on its own initiative or on the motion of any party and after such notice, if any, as the court
orders. During the pendency of an appeal, such mistakes may be so corrected before the appeal is
docketed in the appellate court, and thereafter while the appeal is pending may be so corrected
with leave of the appellate court.

(B)  Mistakes; inadvertence; excusable neglect; newly discovered evidence; frand;
etc. On motion and upon such terms as are just, the court may relieve a party or his legal
representative from a final judgment, order or proceeding for the following reasons: (1) mistake,

nadvertence, surprise or excusable neglect; (2) newly discovered evidence which by due

diligence could not have been discovered in time to move for a new trial under Rule 59(B); (3)
fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation or other
misconduct of an adverse party; (4) the judgment has been satisfied, released or discharged, or a
prior Judgment upon which it is based has been reversed or otherwise vacated, or it is no longer
equitable that the judgment should have prospective application; or (5) any other reason
justifying relief from the judgment. The motion shall be made within a reasonable time, and for
reasons (1), (2) and (3) not more than one year after the judgment, order or proceeding was
entered or taken. A motion under this subdivision (B) does not affect the finality of a judgment
or suspend its operation. : _ :

The procedure for obtaining any relief from a judgment shall be by motion as prescribed
in these rules. :

[Effective: July 1, 1970.]
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