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IIdTROI)UCTION

It is a fundamental tenet of Ohio law that "[a]greements that do not comply with the

statute of frauds are unenforceable." Olympic Holdi:ng Co., L.L.C. v. ACE Lt.-d:, 122 Ohio St.3d

89, 2009-Ohio-2057, 909 N.E.2d 93, 132. The Ninth District departed from that tenet by

holding that a party could seek to enforce an agreement that did not comply with the

statute of frauds, so long as it did so via Civ.R. 60(B) motion. That court's judgment must be

reversed because the application. of the statute of frauds does not turn on the procedural

mechanism a party uses to try to enforce an alleged oral agreement.

In this case, plaintiff-appellant FirstMerit Bank, N.A. made a $3.5 million commercial

loan personally guarantied by the appellees. After the loan went into default, the appellees

entered into three written forbearance agreements, each of which provided that any

changes or amendments had to be in writing. After the appellees breached the three

written forbearance agreements, the real estate securing the loan was scheduled to be sold

at sheriff s auctioi-i in an Ashland County foreclosure proceeding. The appellees negotiated

with FirstMerit in an attempt to secure yet another forbearance agreement to once again

stop the sale. Those negotiations were unsuccessful and the real estate sold at auction.

Thereafter, FirstMerit obtained a cognovit judgment in the Summit County Court of

Common Pleas against appellees on their guaranties and prior forbearance agreements. In

response, the appellees filed a Civ.R. 60(B) motion seeking to vacate the cognovit judgment

and to file a counterclaim, contending that FirstMerit had entered into an oral forbearance

agreement with them. FirstMerit denies the existei-rce of any oral agreement.

The alleged oral forbearance agreenlent would not have complied with two statute

of frauds provisions-R.C. 1335.05, as the alleged agreement contemplated. a release of a



mortgage, and R.C.1335.02, as the alleged agreement constituted a loan agreement. But

the Ninth District held that the appellees could seek to enforce their alleged oral

forbearance agreement via a Civ.R. 60(B) motion., even though the statute of frauds would

preclude them from enforcing the same agreement by filing a lawsuit.

'i'his decision, contrary to law and logic, cannot stand. Simply put: either an oral

agreement within the statute of frauds is enforceable, or it is not. The Ninth District's

opinion attempts to condition the enforceability of an oral agreement on the procedural

mechanism a party selects to enforce the agreement, rather than on the nature of the

agreement. To the Ninth District, the appellees were free to enforce their alleged oral

forbearance agreement, despite the statute of frauds, because they raised the oral

agreement in a Civ.R. 60 (l3) motiori to vacate a judgment rather than in a complaint.

This "action"/"defense" dichotomy is unprecedented in Ohio jurisprudence and is

contrary to the statute of frauds' purpose. The statute of frauds prohibits the judicial

enforcement of certain types of oral agreements both to prevent frauds and perjuries and

to ensure that parties sufficiently solemnize important transactions. Whether a party

elects to file a lawsuit, counterclaim, Civ.R. 60(B) nlotion, or affirmative defense, the party

seeking to enforce the agreement must prove the agreement's existence and enforceability.

There is, therefore, no reason for the statute of frauds to bar the enforcement of an

agreement if the party files a lawsuit t:o enforce it, but to allow a court to enforce the same

agreement so long as the party asserts it in a Civ.R. 60(B) motion or as a"defense:' But in

any event, the appellees' filing of a Civ.R. 60(B) motion constituted an "action" within the

plain meaning of the statute of frauds, since the motion was a procedural means by which

appellees affirmatively sought redress from the trial court.
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By limiting the statute of frauds' reach as it did, the Ninth District's holding

threatens to radically alter the statute of frauds landscape and undermine settled

transactions. Parties to real estate and commercial loans will no longer be certain when an

enforceable agreement has been reached. Borrowers will be given a powerful incentive to

claim that their lenders made oral agreements to work out their loans, as doing so will

allow them to tie their lenders up in costly, protracted litigation to resolve "he said, she

said" factual disputes over the content of phone calls. Such a result will undermine the

statute of frauds and chill free and open negotiations between parties to real estate and

lending transactions.

The Ninth District's decision is equally problematic because it disregarded the

unique purpose behind R.C. 1.335.02, the statute of frauds provision governing loan

agreements. R.C. 1335.02 was enacted after the savings & loan crisis to protect lenders

from costly litigation based on claims premised on alleged "oral agreemnts." It specifically

bars the enforcement of all oral agreements that fall withizi R.C. 1335.02(A)'s definition of

"loan agreement," i ncluding forbearance agreements and other agreements to "delay" the

repayment of money---precisely the types of agreements a borrower is likely to invoke in a

Civ.R. 60(B) motion or as an affirmative defense, rather than in a separate lawsuit.

This Court should reverse the Ninth District's decision and clarify that Ohio's statute

of frauds bars the enforcement of oral agreements within the statute's scope, regardless of

the mechanism by which a party seeks to enforce such an agreement.

3



STATEMENT OF FACTS

A. Factual Background

In 2005, non-party Ashland Lakes, LLC ("Ashland Lakes"), an entity controlleci by

defendants-appellees Daniel Inks and David Slyman, executed and delivered a $3.5 million

dollar promissory note to FirstMerit to acquire commercial real estate in Ashland County.

(Appx. 38). Defendants-appellees Daniel and Deborah Inks and David and Jacqueline

Slyman personally guarantied the note. (Id.). As part of the bargain, the parties included

cognovit features in the note and guaranties, enabling FirstMerit to take judgment, under

R.C. 2323.13, against either Ashland Lakes or the appellees in the event of a default. (Id.).

Ashland Lakes defaulted on the note in 2009, and FirstMerit began foreclosure

proceedings on the real estate that secured the loan in the Ashland County Court of

Common Pleas in the case captioned FirstMerit Bank, N.A, v, Ashland Lakes, LLC, Case No.

09-CFR-022. (Appx. 67). FirstMerit later entered into three written forbearance

agreements with Ashland Lakes and the appellees. (Id, at 39). Each forbearance agreement

stipulated that any changes or amendments had to be in writing. (Id. at 81). Ashland Lakes

and the appellees defaulted under the final written forbearance agreement by failing to pay

as agreed, and the foreclosure proceeded. (Id. at 39, 67).

The Ashland County court appointed a private auctioneer to sell the prope-rties, and

he scheduled an auction for December 15, 2010. The day before, on December 14, 201.0,

Ashland Lakes filed for bankruptcy to stop the auction. (Id. at 67). FirstMerit promptly

moved to dismiss the bankruptcy because it was filed in bad faith. The bankruptcy case

was dismissed, with Ashland Lakes' consent, on January 6, 2011. (Id.).

4



The auction was rescheduled for March 9, 2011. (Id. at 39, 68). In January 2011,

Messrs. Inks and Slyrnan began negotiations with FirstMerit for a fourth forbearance

agreement to delay the auction to allow them time to raise the money to acquire the

properties for $1.6 million dollars. (Id. at 70-71). On March 7, 2011, FirstMerit circulated a

draft forbearance agreement containing the terms upon which the bank would agree to

delay the auction. (Id: at 40, 82).

The draft agreement's basic terms required Ashland Lakes and the appelleesto pay

a $200,000 deposit and to reimburse First?vIerit,$9,000 for an appraisal by March 7th, at

which time the sale would be cancelled. (Rule 60(13) Mot. at Ex. D, Draft Forbearance Agt.,

§ 3.) Thereafter, Ashland Lakes and the appellees would be given until April 21, 2011 to

pay FirstMerit $1.1 million and until October 15, 2011 to pay FirstMerit an additional

$300,000. (Id.) Assuming all those amounts were timely paid, FirstMerit would thereafter

release its mortgage on the properties and release the appellees from their personal

guaranties. (Id. §§ 9, 11).

Mr. Inks rejected FirstMerit's offer. In a letter to FirstMerit's representative, Mr.

Krumel, sent later on March 7, 2011, Mr. lnks made a counteroffer that changed several of

the bank's material terms, including but not limited to (a) a$250,000 deposit, (b) a request

that certain funds held by the properties' court-appointed receiver be disbursed to

Ashland Lakes, and (c) a request that the bank defer payment of the ,$9,000. (Appx. 82;

Rule 60(I3) Mot. at Ex. E, Inks Letter). In the letter, Mr. Inks asked Mr. Krumel to revise the

draft agreement consistent with his terms and circulate it to the appellees for signature

prior to the auction. (Id.).

5



This appeal arises from the parties' dispti.te about what happened next. Mr. Inks

alleges that after sending Mr. Krurnel his March 7th letter, he orally negotiated the disputed

terms with Mr. Krumel over the phone and claims to have reached an oral agreement as to

all terms with FirstMerit by the morning of March 8tli. (Appx. 40). Mr. Inks alleges that Mr.

Krumel then called the alleged deal off in the afternoon of March 8th because it was too late

to stop the auction. (Id. at 40, 72).

FirstMerit denies ever reaching an agreement, oral or otherwise, with the appellees

as to the terms of a forbearance agreement. (Appx. 71-72). To the contrary, Mr. Krumel

stated that he did not agree to accept $150,000 as a deposit, expressed skepticisni as to the

viability of the appellees' entire plan, and told Mr. Inks in the niorning of March 8th that no

deal could be reached. (I'I's Br. in Opp to Rule 60(B) Mot. at Ex. 1, Krumel Aff., ¶ 29-35;

Appx. 72). Mr. Inks concedes that he never paid FirstMerit a deposit of any amount, that

FirstMerit never revised the draft agreement, and that none of the parties executed a

written agreement. (Rule 60(B) Mot. 10-11; Appx. 72).

On March 9, 2011, the properties were publicly auctioned and sold to third-party

bidders for a cumulative total of $1,760,000. (Appx. 68). Ashland Lakes moved to set aside

those sales in the Ashland County proceeding, arguing that the appraisal was defective and

that the sale was barred by the alleged oral agreement Mr. Inks claims he made with.

FirstMerit over the telephorie. (Id.). The Ashland County common pleas court rejected

both arguments, finding in particular that "Ashland Lakes, LLC has failed to establish that

any forbearance agreement precluding the sale was ever consummated by the parties."

(Id.). The Ashland County court's judgment was affirmed in FirstMerit Bank, N.A. v. Ashland

6



Lakes, LLC, 5th Dist. No.11-COA-017, 2012-Ohio-549, app. not accepted, _ Ohio St.3d ^

2012-Ohio-4650, 975 N.E.2d 1029.1

B. Procedural History

On May 17, 2011, FirstMerit filed a complaint for a cognovit judgment against the

appellees based on their defaults under their personal guaranties and the last written

forbearance agreement. The Surnmit County Common Pleas Court entered judgment for

$3,337,467.17, plus interest, costs, and attorney fees. (Judgment Entry dated May 17, 2011;

Appx. 66).

Several weeks later, the appellees filed a Civ.R. 60(B) motion on the basis of the

alleged oral forbearance agreement. (See yenerally Rule 60(B) Mot.; see also Appx. 40). In

their motion, the appellees sought to vacate the cognovit judgment and then file a

counterclaim to enforce the alleged oral agreement. (Rule 60(B) Mot. 9, 11). The trial

court denied the motion, holding, in relevant part, that the statute of frauds set forth in R.C.

1335.02 and 1335.05 barred any alleged oral agreement as a matter of law. (Appx. 77-80).

On November 7, 2012, the Ninth District reversed, holding that the trial court erred

in denying the Civ.R. 60(B) motion. The court held that to vacate the cognovit judgment,

the appellees needed to do nothing rnore than simply allege the existence of an oral

forbearance agreement (Appx. 48-49). While the court conceded that R.C. 133S.02 and

R.C. 1335.0.5 prohibit actions based upon loan agreements that are not in writing, it held

that these statutes did not apply because the filing of a Civ.R. 60(B) motion was not

1 For reasons not relevant here, only the sales of four of the five parcels (for a total of
$1,560,000) were corifirmed; the sale of the fifth parcel (which sold for $200,000) was not
confirmed. (See Pl's Br. in Opp to Rule 60(B) Mot, at 4 and. Exs. 6, 7).

7



"bringing an action," but rather asserting a defense to the cognovit judgment previously

entered. (Id. at 49).

The Ninth District reached this conclusion sua sponte, without the benefit of briefing

or argument. Indeed, the appellees never argued that the statute of frauds did not apply to

"defenses" raised in Civ.R. 60(B) motions. And the Ninth District never invited the parties

to submit supplemental briefing on this issue before deciding the case.

On November 19, 2012, FirstMerit timely applied for reconsideration and to certify

the Ninth District's decision as conflicting with the decisions of several other appellate

districts. nn December 19, 2012, the Ninth District denied the application for

reconsideration, but granted FirstMerit's motion to certify its decision as being in conflict

with the Tenth District as to the applicability of R.C.1335.05. (Id, at 54, 59). The Ninth

District certified the following question to this Court: "Whether Section 1335.05 of the

Ohio Revised Code prohibits a party from raising as a defense that the parties to the

contract involving an interest in land orally agreed to modify the terms of their agreement."

(Id. at 64).

On january 16, 2013, FirstMerit filed a notice of certified conflict in this Court,

docketed as Case No. 201.3-0091. (Id. at 4). On February 4, 201:3, FirstMerit filed a

jurisdictional appeal from the same judgment to this Court, docketed as Case No. 2013-

0203, because the Ninth District's certified question was too narrow. (Id, at 1). Specifically,

the certified question did not address R.C. 1335.02, another statute of frauds provision

applicable to loan agreements, and was improperly framed in that it characterized a party's

attempt to enforce an oral agreement through a Civ.R. 60(B) motion as a "defense."

8



On April 24, 2013, this Court certified that a conflict existed between the court of

appeals' judgment and that of the Tenth Appellate District in Nicolozakes v. Deryk F3abriel

7'angerrran Irrevocable Trust, 10th Dist. No. OOAP-7, 2000WL 1877521 (Dec. 26, 2000), and

ordered the parties to brief the question as certi.fied by the Ninth District. (Apr. 24, 2013

Order, Case No. 2013-0091), Simultaneously, the Court accepted jurisdiction of FirstMerit's

jurisdictional appeal in Case No. 2013-0203 and consolidated the two cases for further

proceedings. (Apr. 24, 2013 Order, Case No. 2013-0203).

ARGUMENT

Proposition of Law No. 1: R.C. 1.335.05 bars the enfnrcemeiit of oral agreements
concerning an interest in land regardless of the procedural mechanism a party
employs to attempt to enforce such an oral agreement.

A. Agreements that do not comply with the statute of frauds are unenforceable,
regardless of how a party attempts to enforce them.

As this Court has recognized for nearly two centuries, Ohio's statute of frauds is

designed "for the prevention of fz-auds and perjuries." Wilbur v, Paine, 10hio 251, 255

(1824). I'he statute of frauds serves this critical function by "informing the public and

judges of what is needed to form a contract and by encouraging parties to follow those

requirements by nullifying those agreements that do not comply." Olynipic Holding, 122

Ohio St.3d 89, 2009-Ohio-2(?57; 909 N.E.2d 93, 133. In Olympic. Holding, this Court

emphatically stated that "agreements that do not comply with the statute of frauds are

unenforceable." Id. at ¶32. This holding came with no qualification.

An oral forbearance agreement runs afoul of R.C.1335.05, which provides that "no

action shall be brought... upon a contract or sale of lands ... or interest in or concerning

them" unless the agreement is in writing. This provision applies here because the alleged

oral forbearance agreement contemplated the release of a mortgage. See, e.g., Douglas Co. v.
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Gatts, 8 Ohio App.3d:186, 187 (12th Dist.1982) (an agreement "to release or discharge a

mortgage is withiri the Statute of Frauds" and an oral agreernent to do so is "void°');

Nicolozakes, 2000 WL 1877521, *4 (same); see also Appx. 79.

The Ninth District's certified question characterizes the alleged oral forbearance

agreement in this case as a modification of an existing agreement concerning lands. (Appx.

64). Whether the oral forbearance agreement is a modification or a new agreement is

irrelevant to the statute of frauds analysis. It has long been the law that modifications or

amendments to an agreement within the statute of frauds must also be in writing to be

enforceable. See, e,g,, Franke v. Blair Realty Co., 119 Ohio St. 338, 164 N.E. 353 (1928),

paragraph two of the syllabus (holding that a change to an "essential term of the written

contract" must be in writing to be enforceable); Mohanzmad v. Awadallah, 8th Dist. No.

97590, 2012-Ohio-3455, ¶ 26 (requiring modifications to a riote to be reduced to writing to

comply with R.C.1335.05); Sutlterland v. Fox, 5th Dist, No. 04C®A0130, 2005-Ohio-1786,

123-25 (holding that R:C.1335.04 and 1335.05 require any modifications to an oil and gas

lease to be in writing).

In any event, the "defense"/"action" dichotomy set forth by the Ninth District cannot

be the law. As set forth above, the Ninth District attempted to condition the enforceability

of an oral agreement within the statute of frauds' ambit on the method the party employs

to enforce the agreement. To the Ninth District, an oral agreement can be enforced

consistent with the statute of frauds so long as party asserts the agreement as a "defense."

(Appx. 48-50).

But this Court has held to be unenforceable any agreement that does not comply

with the statute of frauds. OlympicHolding, 122 Ohio St.3d 89, 2009-Ohio-2057, 909 N.E.2d

10



93, ¶ 32. Its holding did not depend on what procedural mechanism the party employed to

try to enforce a non-compliant agreement. Nor should it have. Regardless of whether the

party files a lawsuit, a counterclaim, asserts an affirmative defense, or files a Civ.R. 60(B)

motion, the party is seeking the same. substantive relief-judicial enforcement of an oral

agreement within the statute of frauds. In Newman v. Nev.'man, the Court held that the

statute of frauds was designed to protect against the risk of "uncertainty and ... fraud

attending the admission of parol testimony." 103 Ohio St. 230, 245, 133 N.E. 70 (1921),

quoting Purcell v. Miner, 71 U.S. (4 Wall) 513, 517 (1866). That risk is the sanie whether a

party seeks to enforce such an agreement through a complaint, a counterclaim, a Rule

60(B) motion, or any other procedural vehicle.

Not surprisingly, Ohio courts have for years uncontroversially applied the statute of

frauds to bar parties from "defensively" seeking to enforce oral agreements. See, e.g.,

Nicolozakes, 2000 WI.,1i377521, *4 (R.C. 1335.05 barred defense to a foreclosure claim

based on allegation that plaintiff had orally agreed to release mortgage plaintiff sought to

foreclose); Lemmo v. Petti, 8th Dist. No. 48343,1984 WL 6333, *3 (Dec. 6,1984) (affirming

denial of Civ.R. 60(B) motion, on statute of frauds grounds, that alleged meritorious

defense to judgrnent based on alleged oral agreernent to release obligation within statute of

frauds); Fifth Third Bank v. Labate, 5th Dist, No. 2005CA001.80, 2006-Ohio-4239, 740-41

(denying Civ.R. 60(B) motion to vacate a cognovit judgment where the proffered defense to

judgment was barred by R.C.1335.02);

This Court has acknowledged that a broad reading of statute of frauds provisions is

warranted, and that an "action"/"defense" dastinction is not. In Mcariori Prod. CreditAssn. v.

Cochran, 40 Ohio St.3d 265, 533 N.E.2d 32S (1988), the defendants attempted to defeat an

11



action upon a note secured by a mortgage by asserting a counterclaim alleging that the

parties had orally agreed to different terms. This Court rejected the deferidants' argument

that the statute of frauds did not apply to their counterclaizn because it was not an "action

... brought... upon a contract or sale of lands" under R.C. 1335.05. 'I'his Court rejected that

argument, looking to the effect of the defendants' counterclaim, not its form. It held that

the defendants "do not deny that what they ultimately seek is either a cancellation of the

notes and the mortgage lield by [the plaintiffJ and signed by them, or such an award of

damages as will effect that same result by enabling them to discharge their obligations

under such writings." Id. at 273. Because "their counterclaim, being in essence interposed

to block enforcement of the writings held by [the plaintiffJ, has as its core object the

obviation of that very interest in the land described by such. writings," id., this Court held

that the statute of frauds barred the assertion of the counterclaim. Id. The Court even

deemed the counterclaim a "defense," yet still applied the statute of frauds: "[W]hen a

party voluntarily places his signattare upon a note.., within the Statute of Frauds, and

where that party's sole defense to an action brought upon the writing is that a different set

of terms was orally agreed to at the time, such defense shall not be counLenanced at law

regardless of the theory under which such facts are pled." Id., paragraph four• of the

syllabus.'

For these reasons, the statute of frauds' applicability to a given case turns on what

type of agreement a party seeks to enforce, and not how the party seeks to enforce it.

2 In Galmish v. Cicchpni, 90 Ohio St.3d 22, 29, 734 N.E.2d 782 (2000), fn. 2, the Court fouzid
that Marion was, in truth, a parol evidence rule case. Nevertheless, the logic of the Marion
court's broad reading of R.C. 1335.05 as applying to a counterclaim or defense premised on
an oral agreement remains undisturbed.
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Because the Ninth District incoi-rectly concluded otherwise, this Court should reverse its

judgment in this case.

B. The Ninth District incorrectly held that seeking to vacate ajudgment to
enforce an alleged oral forbearance agreement is not an "action."

The Ninth District did not dispute that the statute of frauds would bar the appellees

from bringing an action to enforce their alleged oral forbearance agreeinent. Nevertheless,

the Ninth .nistrictheld that the filing of a Civ.R. 60(B) motion seeking relief from judgment

was not "bring[ing] an, action." As the court held, "the Slymans and the Inkses did not

attempt to `bring an action' against FirstMerit, they merely raised the oral forbearance

agreement as a defense to FirstMerit's action against them." (Appx. 48-49). Accordingly,

the Ninth District held, "the trial court incorrectly concluded that theiT- defense was barred

under the statute of frauds." (Id. at 49).

But moving to vacate a judgment to enforce an agreement is in the nature of

"bringing an action." While R.C.1335.05 and 1335.02 do not define the term "action," the

word has been defined elsewhere in Ohio law to encompass any proceeding in which rights

are determined, not simplythe filing of a civil suit. See, e.g., R.C. 1301.201(B) (1) (defining

"action" as "any ... proceeding in which rights are determined"); R.C. 2307.01 (defining

"action" as "an ordinary proceeding in a court-c?f justice... by which a party prosecutes ...

enforcement of a legal right"); see also Black's Law Dictionary 32, 1324 (9th Ed.2009)

(defining "action" as "a civil or criminal judicial proceeding," and defining "proceeding" as

"any procedural means for seeking redress from a tribunal or agency"); Selvage v. Etnnett,

181 Ohio App.3d 371, 2009-Ohio-940, 909 N.E.2d 143, 113 (4th Dist.) ("The plain meaning

of'action' is `[a] civilor criminal judicial proceeding."').
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The Civ.R. 60(B) motion here was both a "procedural rneans for seeking redress"

from the trial court and a "proceeding in which rights were determined." By filing it,

appellees commenced a proceeding in the nature of an "action" within the meaning of both

1335.02 and 1335.05. Indeed, Ohio courts regularly refer to Civ.R. 60(B) motions as

"actions." See, e.g:, Hrgbee Co. v. Prinius, 8th Dist. No. 34154, 1975 WL 182941, *1 (Jrzly 3,

1975) (denying 60(B) relief "because the action is not timely brought"); Bndenrrt v. Beads, 6th

Dist. No. OT-83-32, 1984 WI, 7854, *5 (Apr. 27, 1984) (noting "the basis for this action is .,.

Civ. R. 60(l3)(4)."); I-lKqhesv. TransOhio Sav. Bank,l2th Dist. No. 89-P-2055,1990 WI.

178942, *3 (Nov.16,1990) (referring to proceeding as a "60(B) action"); McNatr v. Dowler,

11th Dist. No. 90-A-1574, 1991 WL 274495, *2 (Dec. 20, 1991) ("The present action is

governed by Civ.R. 60(B).").

Moreover, such a broader interpretation of "action" is appropriate here given that

the appellees' Civ.R. 60(B) motion seeks to vacate the judg_ment and assert a counterclaiin

to enforce the alleged oral forbearance agreement. (See Rule 60(B) Mot. 9, 11). This Court

has applied the statute of frauds to a counterclaim. Marion, 40 Ohio St.3d 265 at 273. And

functionally, a counterclaim is indistinguishable from a complaint, since a defendant

asserting a counterclaim bears the burden of proof as to the counterclaim. See, e.g.,

Dcrridrew v. Silver, 8th Dist. No. 86089, 2005-Ohio-6355, ¶ 25; Huntington Natl. Bank v.

Wolfe, 99 Ohio App.3d 585, 600, 651 N.E.2d 458 (10th Dist.1994); Dan v. Testa Bros., Inc.,

94 Ohio App. 101, 114 N.E. 525 (7th Dist.1952), paragraph two of the syllabus.

Even if the Court were to construe the Civ.R. 60(B) motion as asserting a "defense,"

the analysis is functionally the same. An affirmative defense is "an assertion of facts and

arguments that, if true, will defeat the plaintiffs or prosecution's clai?n[.]' Black's Law
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Dictionary 482 (9th ed. 2009). While the purpose of an aff-'irmative defense is to defeat

another claim, rather than to recover damages, the defendant is nonetheless required to

prove the defense by a preponderance of the evidence. See, e.g., Olentangy Condominium

Assn. v. Lusk,l.Oth Dist. No. 09AP-568, 2010-Ohio-1023, 123; MatchMaker Intl., Inc, v. Long,

100 Ohio App.3d 406, 408, 654 N.E.2d 161 (9th Dist.1995).

A proceeding to adjudicate a counterclaim or affirmative defense should, therefore,

be considered an "action." within the meaning of I2..C. 1335.05. Regardless of whether the

appellees sought to enforce their alleged oral forbearance agreement by a lawsuit,

counterclaim, or affirmative defense, the appellees were required to prove the existence of

their alleged oral agreement. The statute of frauds prohibits the appellees from doing so,

as it functions as an "evidentiary safeguard that requires certain specific agreements to be

in writing." HunCington Natl. I3ank v. R. R. Wellington, Inc., 2012-Ohio-5935, 983 N.E.2d 941,

128 (11th Dist.). See also Stickney v. Tullis-Vermillion,165 Ohio App.3d 480, 2006-Ohio-

842, 847 N.E.2d 29, 122 (2d Dist.).

To effectively serve as an evidentiary safeguard, the Court must give the word

"action" set forth in R.C. 1335.05 and 1335.02 a sufficiently broad construction to

encompass Civ.R. 60(B) motions like the one the appellees asserted in this case. The more

narrow construction ascribed by the Ninth District creates perverse incentives and

encourages the very mischief the statute was enacted to avoid. G'f. Wilber; 10hio at 255

(concluding that the statute of frauds must not be interpreted "to encourage fraud," and

that any "construction which would have a certain tendency to do so,would counteract the

design of the legislature, by advancing the mischief intended to be prevented"). The Ninth

District's judgment must therefore be reversed.

15



C. The Nizxth District's holding that a party can seek to enforce an otherwise
unenforceable agreement through Civ.R. 60(B) would lead to absurd results,
undermine settled transactions, and vitiate the statute of frauds.

In the end, it is untenable as a matter of logic and law to allow an alleged oral

agreement to undo a judgment when the agreement is unenforceable under the law.

Consider the following scenario. A lender brings an action to enforce a note secured by a

mortgage. The borrower, claiming the existence of an oral forbearance agreement, is

precluded by the statute of frauds from filing a counterclaim seeking to enforce that

agreement, Instead, the borrower permits the matter to go to judgment, and then, under

the Nint11 District's reasoning, is perinitted to move to vacate the judgment under Civ.R.

60(B) by virtue of the very oral forbearance agreement that he could not assert via

couriterclaim. If the Ninth District is correct, this nonsensical (and judicially wasteful)

procedural scenario is the law, and the statute of frauds has little meaning.

The Ninth District's ruling also undermines settled transactions. Parties to real

estate and lending transactions need clarity as to when an agreement has been reached,

and the contents of that agreement. The statute of frauds "serves to ensure that

txansactions involvialg a transfer of realty interests are commemorated with sufficient

solemnity. A signed writing provides greater assurance that the parties and the public can

reliably know when such a transaction occurs. It supports the public policy fa:voring clarity

in determining real estate interests and discourages indefinite or fraudulent claims about

such interests." N. Coast Cookies, lnc. v. Sweet Temptations, lnc.,16 Ohio App.3d 342, 348,

476 N,E.2d 388 (8th Dist.1984). See also Michel v. Bush, 146 Ohio App.3d 208, 212, 765

N.E.2d 911. (9th Dist.2001) (same).
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7'hat clarity is lost if the Ninth District's holding is upheld, as the statute of frauds

will nc, longer provide parties to real estate and lending contracts with clear "rules of the

road" to understand when a deal has been reached, and on what terms. Without such

clarity, such contracts will become vulnerable to attack by any party who chooses to allege

that the written contract was somehow trumped by a subsequent oral agreeinent.

The delay and prejrydice associated witl-i litigating such disputes is not trivial. In this

case, for example, the appellees, armed with nothing more than bald claims that the bank

entered into an oral forbearance agreement with them, have tied FirstMerit up in litigation

and prevented it frorn collecting an unpaid debt from them for more than two years.

The effect of this uiicertainty is to increase the cost of doing business and to inhibit

negotiations between parties to real estate and lending transactions. And such a result

would undermine the public interest in facilitating the consensual resolution (where

possible) of defaulted real estate loans.

Propnsitimn of Ladv No.Z: A party cannot use Civ.R. 60(B) to enforce an alleged oral
forbearance agreement when R.C.1335.02 would prohibit that party from enforcing
the same agreement through a complaint or counterclaim.

A. Loan agreements that do not comply with R.C. 1.335.02 are unenforceable,
regardless of how a party chooses to enforce them.

As set forth above, in this case, the appellees filed a Civ.R. 60(T3) motion seeking to

vacate ajudgment and to enforce an oral forbearance agreement related to a commercial

loan. R.C. 1335.02(B) provides that "no party to a loan agreement may bring an action on a

loan agreement unless the agreement is in writing and is signed by the party againstwhorn

the action is brought[,]„

An oral forbearance agreemerit is a "loan agreement" within the meaning of R.C.

1335.02. "Loan agreement" is defined in the statute as:
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one or more prornises, promissory notes, agreements, undertakings, security
agreements, mortgages, or other documents or commitments, or any
combination of these documents or commitments, pursuant to which a
financial institution loans or delays, or agrees to loan or delay, repayment of
money, goods, or anything of value, or otherwise extends credit or makes a
financial accommodation.

R.C. 1335.02(A) (3) (emphasis added).

As the trial court correctly held, forbearance agreements are loan agreements

because they act to defaythe repayment of money or to grant a financial accommodation.

(Appx. 78). See also U.S. Surety Corp. v. KeyCorp, N.D.Ohio No.1:05-CV--2337, 2007 WL

2331942, *4 (Aug. 13, 2007), affd, 283 Fed.Appx. 383 (6th Cir.2008); Lamkin v. First Comm.

Bank, 10th Dist. No. 00AP-935, 2001 WL 300732, *8-9 (Mar. 29, 2001).

For the sanae reasons identified in the discussion of Proposition of Law No.1

concernirig R.C.1335.05, the term "action" in R.C. 1335.02(B) should similarly apply

broadly to any proceeding commenced by a party to enforce an oral agreement within R.C.

133S:02's ambit, not simply the filing of a complaint

Indeed, the case for granting a broad construction to R.C.1335.02 is even stronger

than it is to R.C.1335.05. First, the definition of "loan agreement" encompasses types of

agreements-lil;:e forbearance agreements-that are frequently asserted as counterclaims

or affirmative defenses. That broad definition reveals an intent for the statute to apply

broadly. Second, R.C.1335.02(C) contains a statutory parol evidence rule (not found in R.C.

1335.05) that prohibits a court from relying on evidence of oral loan agreements. Third,

the public policy motivating the enactment of R.C. 1335.02 was to limit lender liability

arising from claims of oral agreements-a policy best served by giving a broad

construction to R.C. 13 3 5.02 (B).
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B. The text of R.C. 1335.02 supports a broad definition of the word "action," not
the constrained definition affarded by the Ninth District.

The Ninth District's narrow interpretation of the word "action" in R.C. 1335.02 as

applying only to the filing of a complaint is inconsistent with the statute's text. To begin,

for the reasons set forth in support of Proposition of Law No.1, appellees' filing of a Civ.R.

60(B) motion seeking to vacate the judgment in this case is in the nature of bringing an

"action" and is not the mere assertion of a "defense" to a lawsuit. As set forth supra, in their

Civ.R. 60(B) motion, appellees sought to assert the alleged oral forbearance agreement via

counterclaim. (See Rule 60(B) Mot. 9, 11). I'h.is Court previously applied a statute of frauds

provision to a counterclaim. Marion, 40 Ohio St.3d at 273.

But even if the Court were to accept the Ninth District's characterization of

appellees' Civ.R. 60(B) motion as asserting a "defense," such a characterization is not

dispositive. The word "action" in R.C. 1335.02(B) should be read broadly enougli to

encompass appellees' motion, whether it is defensive in nature or not.

As with R.C. 1335.05, the word "action" is not defined in R.C. 1335.02. Under the

noscitur a sociis maxim of statutory interpretation, this Court can "look to accompanying

words [in the statute] to deduce the undefined word's meaning..." Inlarzd Prods., Inc. v.

Columbus,193 Ohio App.3d 740, 2011-Ohio-2046, 954 N.B.2d 141, 125 (10th Dist.),

quoting The Limited, Inc. v. Comrnr, of Internal Revenue, 286 F.3d 324, 332 [6th Cir.2002).

See also R.C. 1.42 ("Words and phrases shall be read in context and construed according to

the rules of grammar and common usage.").

R.C. 1.335.02 precludes an "action" on a broad range of "loan agreements" unless

they meet the statute's writing and signature requirements. R.C.1335.02(13), Among the

"loan agreements" szibject to those requirements are those, like the oral forbearance
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agreement at issue here, to "delay ,.. repayment of money" or "make[] a financial

accommodation." R.C.1335.02(A)1(3).

Those two provisions, read together, com_peI a broader meaning of the word "action"

than the one supplied by the Ninth District. As a practical matter, a borrower would not

normally seek to enforce an oral forbearance agreement until the lender tries to enforce its

rights under the loan documents-e.g., by foreclosing on a mortgage or suing on a note. It

would be a rare case indeed for a borrower to file a lawsuit to enforce an oral forbearance

agreement before the lender has allegedly violated the agreement by seeking to enforce its

rights and remedies. The usual way a borrower would attempt to enforce such an

agreement is via a counterclaim, Civ.R. 60(B) motion, or affirmative defensefiled in a

lawsuit brought by the lender, just as the appellees did in this case. If the legislat.ure

intended for R.C. 1335.02(B) to bar enforcement of oral forbearance agreements, and oral

forbearance agreements are usually raised in a "defensive" context, then the word "aetion"

must be read broadly enough to effectuate that purpose.

C. The parol evidence requirements of R.C. 1335.02 (C) also manifest that an oral.
forbearance agreement cannot be asserted through a Civ.R. 60(B) motion.

In addition, when determining the scope of "actions" that are barred under R.C.

1335.02(B), the statute should be read togetherwith R.C. 1335.02(C). R.C. 1335.02(C) is

similar to a statutory parol evidence rule; it provides, in pertinent part, ttiat "the ternis of a

loan agreement subject to this section, including the rights and obligations of the parties to

the loan agreement, shall be determined solely from the written loan agreement...." Id, See

also Schory & Sons, Inc, v. SocietyNat'1 Bank, 75 Ohio St. 3d 433, 440, 662 N,E.2d 1074

(1996) (defining the parol evidence rule. as "a rule of substantive law that prohibits a party
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who has entered into a written contract from contradicting the terms of the contract with

evidence of alleged or actual agreements")

As set forth above, the oral forbearance agreement alleged in this case falls within

- the definition of a"Ioan agreement" subject to R.C. 1335.02. R.C. 1335.02(C), in turn,

requires that the terms of that "loan agreement" shall be determined "solely from the

written loan agreement" and not using evidence of oral agreements. See id. Applying R.C.

1335.02(C) according to its plain meaning, the trial court in this case would not be

permitted to llear any evidence of the terms of the appeIlees' alleged forbearance

agreement, regardless of whether the appellees sought to enforce the oral agreement by

lawsuit, counterclaim, Civ.R. 60(B) motion, or affirmative defense, because there is no

signed writing evidencing the alleged agreement.

Reading R.C. 1335.02(B) to only bar lawsuits brought to enforce oral agreements

would, therefore, conflict with R.C.1335.{l2 (C). Itis rionsensical for the legislature to

permit a party to seek to enforce an oral agreement by Civ.R. 60(B) motion or affirmative

defense consastentwith R.C.1335.02(I3), and then to prohibit the court from hearing any

evidence of the existence of that same oral agreement in R.C. 1335.02(C). The more natural

and harmonious reading of the two statutoryprovisions requires a broader interpretation

of the word "action" in R.C. 1335.02(B) to address not only lawsuits, but also counterclaims,

Civ.R, 60(B) motions, and affirmative defenses.

D. The purpose of R.C. 1335.02 also supports applying the statute of frauds to the
appellees' alleged oral forbearance agreement.

Finally, allowing borrowers or guarantors to allege the existence of oral forbearance

agreements through Civ.R. 60(B) motions otherwise precluded by the statute of frauds

would undermine the purpose of the statute. R.C. 1335.02 was enacted following the
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savings and loan crisis in order to curb lending-related litigation based on claims of oral

loan agreements. Seegenerally 119 H.B. No, 373, 1992 Ohio Laws 271, at preamble

(proliibiting action on a loan agreement that "is not in writing and signed by the other

party to the agreement..."). Many other states passed similar statutes around the same

time Ohio's was passed, and did so to "curtail the disruptive economic effect of escalating

lender liability litigation." Fleming Irrigation, Inc, v. Pioneer Bank & Trust Co., 661 So.2d

1035, 1037-1038 (La. App;1.995). See also Hewitt v. Pitkin County Bank & Trirst Co., 931

P.2d 456, 458-459 (Colo. App.1995); Dixon v. Countrywide Ilorne Loans, Inc., 710 F.Supp.2d

132S, 1330 (S.n.F1a.2010); LaSalle Bank,N.A. v. Paramont Props., 588 F.Supp.2d 840, 853-

854 (IV.D.111.2008).

By limiting R.C. 1335.02's protections as it did, the Ninth District's decision

threatens to undermine the purpose of this statute and the protections it offers to both

lenders and borrowers. The statute creates "rules of the road" that allow lenders and

borrowers to clearly understand when they have reached an enforceable agreement: when

they sign a written loan agreement. This certainty gives lenders and borrowers flexibility

to negotiate the workout of troubled loans and the terms of new loans witllout fear of

specious litigation over allegations of contrary "oral agreernents."

Lenders' ability to negotiate with borrowers will be significantly impaired if lenders

must worry that a borrower could thwart a lender's ability to enforce the terms of its loan

documents by creating a "he-said, she-said" factual dispute over whether an alleged

informal oral remark made by a bank agent constituted an "oral agreement." The Ninth

District's ruling creates exactly that perverse incentive, thwarting the purpose of and public

policy behind R.C. 1335.02.
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CONCLUSION

For the reasons discussed above, the judgment of the Ninth Appellate District in this

case should be reversed.
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f.-om the subsequent decision of the Summit County Court of Appeals denying FirstMerit's

application for reconsideration of its November 7, 2012 decision, which was decided and

journalized oin December 19, 2012.

This case raises a question of pubiic or great general interest.

F^irstMerit ^irnely filed a motion to certify a conflict pursu.ant to App.R. 25, and on

December 19, 2012, the Ninth District certified its decision as being in conflict with a

decision of the Tenth District. On January 16, 2013, FirstMerit filed. a notice of certified

conflict in this Court, which is pending as Case No. 2013-0091. tTnder S.Ct.Prac.R.

7,07(C) (2), FirstiMerit asks the Court to accept this jurisdici:ional appeal and consolidate

this appeal with Case No. 2013-0091.
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Respectfully submitted,

QY

Thomas D. t!Varreii: (0077541)
Brett A. Wall (0070277)
l?atrick: T. Lewis (0078314)
Dustin M. Dow (0089S99)
BAKER & HOSTETLER LLP
PNC Genter.
1900 East Ninth Street, Suite 3200
Cleveland, Ohio 44114-3485
(216) 621-0200 j Fax (216) 696-0740
Email: twarrenC.̂ bakerl.aw.com
Email: bwall@bakerlaw.com
Email: plewis@bakerlaw.com
Email: ddow@bakerlaw.com

Counsel forAppellant, Ffrst!.WeritBank,MA.

CERTIFICATE OF SERVICE

I certify that on February 1, 2013, a true and accurate copy of the foregoing was

served upon the following by regular U.S. mail, postage prepaid:

Scott H. Kahn, Esq.
Gregory J. Ochocki, Esq.
Mcln:tyre, Kahn & Kruse Co., LPA
The Galleria and Towers at Erieview
1301 East Ninth Street, Suite 220.0
Cieveland, Ohio 44114

Counsel f or:flppellees, Daniel E. Inks, el aL

cn---
C.ourzsel forApperlant, FirstMerit Bank, :V;A.
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NOTICE OF A CERTIFIED COiNFLICT

I.1^7 Tl^ ,5^^1^ COV^iT OF C^HIO
^ ^

FirstMerit Bank, N.A.,

Appellant,

vs.

Da:nael. E. Iaaks, et al. ,

Appellees.

On Appeal frozri the Summit Coun:ty Court of Appeals, Ninth Appellate District,
C.A. Nos. 25980, 26182

APPELLANT FIRSTIVIERI'I' BANK, N.A.'S NOTICE OF A
CERTIFrED CONFLICT

Scott H. Kahn. (0006779)
Gregory J. Ochocki (0063383)
Mcbtyre, I;:ahn & Kruse Co., LPA
The Galleria and Towers at Erieview
1302 East Nith Street, Suite 2200
Cleveland, Ohio 44114
(216) 579-41141 Fax (216) 579-0605
Email: x-afo(cmlEkglaw.com

C'ounsel fof• Appellees, Daniel E. Inks; et al.
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Brett A. Wall (0070277)
'Thomas D. Warren (0077541)(*)
Patrick T. Lewis (0078314)
Dusti:n M. Dow (0089599)
BAKF-R & HOSTETLER LLP
PNC Center
1900 East Ninth Street, Suite 3200
Cleveland., Ohio 44114-3482
(216) 621-02001 Fax (216) 696-0740
Email: bwall@bakerlaw.cora
Email: twarren@bakerlaw:com.
Email: plewis@bakerl.avv.com
Email: ddow@bakeila,w.com

C'ounsel,for Appellant, FirstMerit Bank N.A.
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NOTICE OF A CE;rZTitErED CONFLICT

Appellant First:'klerit Battk, N.A. gives notice of a certified conflict to the Ohio Supreme

Court from the Ninth District Court of Appeals, Case Nos. 25950, 26182, decided aad

joumalized on November 7, 2012. On December 19, 2012, the Ninth District certified the

following question to this Court:

Whether Section 1335.05 of the Ohio Revised Code prohibits a party from raising
as a clefeirse that the parties to a contract involving an interest in land orall-y

agreed- to modify the terms of their agreemnt.

The Ninth District has declared that its decision in FirstHerit 7.3ank, N.A. v. Daniel E

,Cnks, et al. i:s in conT`lict with the Tentlx District's decision in Mcolozak-es v. Deryk Babrield

Tangernan Irrevocable Trust, t 0th Dist. No. OOAP-7, 2000 WL 1877521 (Dec. 26, 2000).

Pursuant to S.Ct:Prac.R. 8.01(B), a copy of the Ninth District's order certifying the

con.flict and copies of all decisious determined to be irz conflict are attached in the accompanying

appendix.

R.espectfullv si7bnn%tted,

2

Brett A. Wall (0070277)
Thomas D. U+Tarxea (0077541)
Patrick T. Lewis (0078314)
Dustin M. Dow (0089599)
BAK.ER &I-IOSTET'LER LLP
PNC Center
1900 East Ninth Street, Suite 3200
Cleve.tand, Ohio 44114-3485
(216) 621-0200 ! Fax (216) 696-0740
Email: bwall@bakerlaw.com
Email: twarrerz@bakerlaw.com
Email: plewisO)ba.kerlaw.cozn
Email: ddow@bakerlaw.com

Couzzsel forAppellani, FirstlYLerit Batzk, YA.
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CERTLFIC.A.TE OF SERVICE

I certify that on Januaxy 15, 2013, a true and accurate copy ofth.e foregoing was served

upon the folPovaing by regular U.S. mail, postage prepaid:

Scott H. Kahn, Esq.
Gregory J. Ochocki, Esq.
NtcTntyre, Kahn. & Kruse Co., LPA
The Galleria and Towers at Erieview
1301 East Niiat}i Streeti, Suite 2200.
C:leveland., Ohio 44114

Counselfor Appellees, Daniel E. Inks, et al.

Coura,sel for Appellant, First-Merit Bank N.A.
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APPENDIX

Ordez of the Ninth District CoLn-t of Appeals certify'mg a conflict in. FirstMerit Bank, 1AU. v.

17aniel E. Inlrs, et al., Case Nos. 25980 and 26182, issued December 19, 2012.

Decisioh of the Ninth District Court of Appeals in Firstlt%fet•it 13ank N.A. v. rnl€s, Case Nos. 25980

and 26182, 2012-Ohio-5155.

Decision of the Tenth District Court of Appeals in: _Nicolozakes v. Deryk Babrield Tangeman

Irrevocable Trust, i0th Dist. No. OOAP-7, 2000 WL 1.'877521 (Dec. 26, 2000).

035944,,000046,601860164
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STrxTE OF C?l1(O IN iHE, COURT OF .A1'S'EAI.,S
NTtYTH JTJDICiAL DISTRICT

COUNL"Y OF S

FIRST`IVIERIT BANK, N.2

A-ppellee

v.

DA,NIELT E. INKS, et al.

Appellants

C.A. No. 25980
26182

JOLTKNAL ENTR.Y

First.Mez-it Bank N.A. has moved this Court to certify a coufffict between its

judgment in this case aud those of the Fifth District Court of Appeals in Fi,6h Z7aird

Bank v. Labate, 5th Dist. No. 2005CA00180, 2006-Obio-4239, the Eighth District

-Cou.rt of Appeals 'in .llertznzo v. Petti, 8tii^: Dist. No. 48343, 1984 'WL 6333 (Dec. 6,

1984), the Tezatb. District Couri of Appeals in NFcolozczles v. Deryk Babrfeld

Tangen,Lan Irrevocable 2'rust, 10th Dist. No. 00AF-7, 2000 WL 1877521 (Dec. 26,

2000), and the Twel-Rh District Courf of Appeals in JYiizton Savings & Loan Co. v.

.Ea&tforkTrace Inc., 12th Dzst. No. CA7001-07-064, 2002-Obio-2600. We grant the

rxiatiozz because our judgment in this case conflicts with tha.Jucignent of the Tenth

District Cou:rt of Appeals in MicolozAkes v., Deryk Babrielcl I'angernan Irrevocable

7'ruat, 10fih Dist. No. OOAP-7, 2000 -WL 1877521 (Dec_ 26, 2000), on the same

auesiio^. of law.

Aticle IV Section 3(B)(4) ot the Ohio Corxstiliitioz2 provicles that, ivhenever the

jxiages of a court of appeals determir.te that a judgment upon which thev liave agreed

8



3oumal. Bntry, C.A. Nos. 25980, 26182 :
Page2oia'

conEicts witlz a judgment of another court of appeals, they shall certify that con-flict to

the Ohio Supreme Court. Ei yYh.itelock v. GiZbane Bldg. Co., 66 Ohio St. 3d 594, 596

(1993), the Ohio Supreine Court held that, for certification i.inder Article IV Sectio-a

3(B)(4) to be appropriate, three coiiditions m.ust be satisfied:

First, tb.e ceatifying court must f.ind that i.ts judgmerrt is iu co.uflict ivzth the
judgment of a court of appeals of another district and the asserted confLict
must be "upon the sanie questron."' Second, the alleged conflict mizst be.
on a rcl:le of law-not facts. Third, the journal eatry or crpinioz,of the
certifyitig court must clearly set forth that rule of law whicb the cez^t'fyir2g
court cotitends. is in confrict with the judgment on the same questio]^ by .
other district courts of appeals.

Id. (Emphasis in original). The issue that FirstMerit f-ias proposed for

certification is: "Does the Statute of Frauds bar a defend.ant from obtaining relief

from a cognovit judgmezit by asserting, as an alleged defense to judgmerzt, a claim

arisiug out.of an alleged orallaaft agreement that is wzthizz the 5tatizte of Frauds."

Tta. Fiji'h Tliird Bank v. :Laoate, 5th Dist. Nos. 2005C A-OO 180, 2006C.A.00040,

2006-C}hio-4239, Fifth 'Shzrd Bank obtained a cagnovit judginent against Rebecca

Labate. Nts. Labate moved for relief fromjud:g-meut, arguing that the bank corrmitted

fraud 'wherz it incorrectly told her -ttiat the documents she was signing contained the

terms they had negotiated. She. also argued that the ban.k -sslipped" a securxty

agreement into the stack of loan documents, Id. at ^ 36. She argl,2ed that, because of

the fraud, the bank should be estopped from asserting that the statute of fratids

preven,ted the court from Iookin.g outside the Yvritten docunlez^.ts. The Fifth District

rejected her ar,gumeo:t because it corzcluded that Section 1335.02 of the Ohio Revised

9



Journai Entry, C.A. Nos, 25980. 26182

Page 3 of 6

Code requires loan agreements to be in writing and that the terms of such agreements

to be detertnined solely fxoia the v,iitten documen.ts. Id. at 137, 40.

Unlike Labate, this case involves an agreement that was allegedly negoti.ated by

the pazies to a loan agreernent after the a.g.reement had already been breached, We,

therefore, conclude that the cases do not present the same questiou of law.

Iii Lem3nv ti: Petti, 8-tIZ Dist. No. 48343, 1984 W1.. 6333 (.L3ec. 6, 1984), Robert

I Lemmo obtained a default judgrnent against his tenan.ts. The tenants rnoved for relief

fi-ozn judgznent, asserting that Mr. Lernmo had released them from the lease

agreement. They also tiled a counterclaim alleging that Mr. Lemmo had orally agreed

to renew their lease. 'Tiie Eighth District Court of Appeals upheld the denial of the

tenants' motior2 , concluding that they had "failed to show any meritorious defense"

because "proof of the oral release defense wauld be barred -by the statute of frauds."

Id. at *3.

In this case, FirstMerit argued that the Slymans and 7n.kses' ora:l-forbearan.ce-

agreement defense was barred urzdex Sections 1335.02 and 1335.05 of the Ohio

Re ^-vised Code. In Lemmo, the court did, not identify which statute it was applying.

We note that the General Asseiubly did not enact Section I335.02 -anti.l: eight years

after Lernxno was decided. Altlxough Section 1335.05 existed in 1984, the Eigbth

District may have been applying Section 1335.04, which provides that "[n.]o Iease...

shall be . . . granted except . . , ir, writing . . . ." FirstMer"zt, therefore, has failed to

establish that Lemmo azzd this case conflict upon. the same questiou of law.

10



7oumal Entry; CA, Ivos. 25980, 26182
Page 4 of 6

In Mcolozakes v. Deryk Babrield Trxngenzan -Irrevocable Trust, 10th Dist. No.

I OOAP-7, 2000 WL 1 877521 {Dec. 26, 2000}, George Nicolozakes bought a house for

1 Rebecca Tangeman to live in. Mr. Nico.lQzakes later sold the house to the 7Jeryk

Babrield Tangeman Iz.revocable Trust for $250,000, iv?z.ich he secured with- a

xnortgage: When the -trust defaulted, z. Nicolozak-es foreclosed. IYI:s. Tangeman

alleged that Mz'. Nicolozakes' inten.^t had been to give the property to her, but they

disguised the transaction as a sale for tax pruposes. She also alleged that, even if the

transaction was a sale, Mr. Nicolozakes later renounced his irzterest in the property,

git c̀ing it to the triist. The Tenth District upheld an award of stumm.ary judgment to

I1.̂.r. Nicolozakes, noting that Section 1335.04 of the Ohio Revised Code requires all

transfers of an interest in real property to be in writing. It also concluded that Ms.

Tangeman's argument that ^!Tr. Nicolozakes had later discharged the loan was barred

because "a discharge of a mortgage is -arz interest in land and is reqtLired to be iu

writing under the Stkute of Fxauds[]'> Id. at *4 (citing Gatts v. G-40H, 14 Ohio App.

3d 243, 247 (11th I3ist. 1933).

In Nicolozakes, the Tenth District determined that Section 1335.05 of the Ohio

Revised Code barred Ms. Tangemaii from defeu.ding against a foreclosure action by

alleging that Mr. Nicolozakes had orally released her from a note an-d mort.gage. In

this case, this Court determined that the Slymans and Inkses could defend against an

action to enforce a g-aaranty by argi3iizg that FirstMerit and Ashlaaa.d Lakes had orally

their agreement. We concZude that the two cases conflict on the same

fquestion of law, -v^-hi.ch is whethex the 1angu.age in Section 1335.05 provxding that

11



1onmal EZxry, C.A.. Nos. 2598f1, 261$2
Page 5 of 6

"[n]o action shall be brought . . . to charge a person .:.lapon a contract or sal,e of

1:auds ... or interest in or aoucerning thein ... unless the agreezuent ... is in ;vzitin.g ..

" prohibits a defendant from arguiub that the parties ta a co•nf..ract invol.ving land

oralIy agreed to ruodify tize terms of the their agreement.

In Winton Savings &.Z,oan Co. v. .Eastfork Trace Inc., 12th Dist. No. CA2001-

07-064, 2002 O1aio-2bfl0, Eastfork,Trace Inc. obtained a loan from Wiu.ton Savixigs &

Loan to finance a real estate development. When Winton refused to disburse fiands for

tivo improvement projects that Eastfork wanted to perform on. the land, Eastfork

stopped repaying the loaxi. A<̂ :ter Winton foreclosed, Eastfonk filed a cauntercla.inl,

alleging that the parties had orally agreed to treat the loan as a line of credit.

According to Eastforlc, because the loanwas a lirze• of credit, auy fbuds that it had

repaid to Wintorz should have been avail.ahle.to it to fil-iaa.ce the i^.nprovezrs.ezat projects.

The trial court entered summary judgment for Winton. The T-weffth District affirmed,

holding that, u.nder Section 1335.02, - whether the loan was a line of credit had to be

determined solely from the parties' written agreement. Id. at 110, 12.

Winton, like Labate, only involved the iuterpxetatioza of a loan agreemeut at the

time it was signed. In this case, the Slymans arzd Inkses have argued that the pa-,fties to

a loan agreemeiit orally agreed to modify the agreement years after its exectziion. We,

therefore, concliide that the 'I'wel.fth T3istrict's decision in Winton is factual.ly

^ distinguishable.

Upon review of Firstmerit's motion to certify a conx'I.ict, we conclude that our

decision conflicts with the decision of the Tenth District Court of Appeals Mi

12



7onrn.af Entry, C.A. IQas. 25980, 26182
Pzge6oi6

1Vicolo7akes v. Deryk Babrield Tarageman IrYevccable ^-rztst, IOtli Dist. NTo. 0OAP-7,

2000 WL 1877521 (Dec. 26, 2000). Accordingly, -we certz.fy the folloiving question to

tlie Qhio Supreme Court: "Wliether Section 1335.05 of the Ohio Revised Cod.e

prohibits a party from raising as a defense that the 1) axties to a contract involving aa

interest in land orally agreed to modify the teMs of their agreeme-nt." The motiorz to

certify a conflict is gz:anted.. ^..

Clair E. i7'z.ckinso,n, ludge.

QC1Tic^lrs:

Ca.rS'3 J.

Dissent.s:
Bzlfance, J.

13
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STATE OF O1-DO )
1ss:

COLTITY OF S-UiVi,.^^ZT }

FIR.ST-^',IERIT BANK, N.A.

Appellee

v.

DANIEL E. L.\KS, et aI.

Appellants

^I THE CC?URT OF API.'EALS
I31rTH JU:DICIAL DISTRICT

C.A. No. 25980
26182

APPEAL pROiM JUDON^T,,rI'
ENTERED l^^i THE
COURT OF COMMON PLEAS
COLTINTY OF SUMMIT, OHIO
CASE N o. CV 2011-05-2676

DECISION AND J OUIZ-NAI, ENTRY

Dated: November 7, 2012

DICKINSON, Judge.

INTRODUCTION

i11} Daniel Inks, Deborah Inks, DavAd Slymam and Jacqueline Slyman guaranteed that

Ashland Lakes LLC would repay a$3,500;000 loan frozn FirstMerit Bank N.A. When Ashland

x x' rv
and r x L. ^-1^TR^ ^L^^ 7^^^ ^..^a^{C'is defaulted, ^'i.rsTlVierlT suedYIIf"i J.^^'^r^anS cl^lU 1nl^seJ [orel^UvGr L^1G U'Ct1a111.G V1. t.11G 1VCli1. kdle

trial court awarded judgment to FirstMerit based oir confessions of judginent entered by the

Slymans and Trikses Lznder warrants of attorney. The Slymans and Inkses have appealed, arguing

that the court incorrectly awarded judgmen.t to FirstMerit based on the confessions because the

corafessirr.g lawyer did not produce the original warrants of attorrrney, as required under Sectioii

2323.13(A.) of the Ohio Revised Code. After filing their appeaI, the Slymans and Likses moved

the trial court for relief from judgment, arguing that FirstMerit was not entitled to recover from

them because it had entered hito. an oral forbearance agreemefrt with Ashland Lakes. We

remanded the action to the trial court so that it could rule on the motion. Following a heariiag,

14



2

the court denied the niotion, concIuding that the Slymans and Inkses' forbearance-agreement

arguanerzt was barred by the doctrine tif issue preclusion and f1?e Statute of Frasds. It also

coz:zcluded that, everi if their argutnent was not barred, they had not demonstrated that FirstMerit

aud Ashland Lakes entered into a forbearance agreement. The Slymaits aaid Tnkses have

appealed from that decision also. We af^'irTiz the judg-inent in case number 25980 because the

record does not establish that the original warrants of attorney were not produced at the time the

lawyer confessed judgment. We reverse azzd -remand in case nuznber 26182 because the couz-t

applied the incozxect stazadard to determine whether the Slymans aad fnkses are barred by res

judicata from asserting their forbearance-agreement defense, . the statute of frauds does not bar

their defense, and the cotu-t incorrectly considered the merits of their defense in deterininizag

whether to grant relief from judgment.

8ACK.GR(3^

J,ffzJ FirstMerit loaned $3,500,000 to Ashland Lakes, which it secured with a niortgage

of Ashland Lakes' property atzd by requiring the Slynia.ns and Incses to guarantee the loan. -

After Ashland Lakes. defaulted on the loan, it entered into a series of written forbearance

agreements with. FirstMerit. Wben those agreements expired; FirstMerit foreclosed on the

mortgage. It succeeded, and an auction of the property was scheduled for March 9, 2011.

{131̂  Despite the result of the foreclosure actiorz; Ashland Lakes arzd FirstMerit

continued to negotiate another forbearance agreement. Accordixtg to Mr. Inks, at a meeting on

Januaiy 7, 2011, the parties discussed an agreement under which Ashlajid Lakes would pay

FirstMerit $1,300,000 at an undetertiiirzed tilne plus an adciitional$300,000 by October 15 of that

year. Following the meeting, AsMand .i,akes obtained a commitmezzt letter from Wests eld Bank,

agreeing to finance part of the $1,300,000. On February 14, Mr. LTLks se*_zt+he c.omix!itmenttetter

15



3

to FirstMerit. pirst'Vlerit determined that the letter was insufficient to move forward witb a

forbearance agre.einent, however, because it contained some contingencies that FirstMerit

thought could not be satisfied.

{$4} According to Mr. Inks, oii March 3, he foilowed up with FzrsMerit about the

forbearance agreement and was told tha:t he would receive a term sheet memorializing the terms

of the agreerxrent by the next rnorn:ingg. When he received the terzn :sheet, it contaiiied a$2Qt7,000

deposit requirement and a$90fl0 appraisal fee that the parties had not previously diseizssed. On

March 7, he called FirstMerit and told a representative that he could only .raise $150,000 for a

deposit, wrnich the represeatative said was "doable." Shortly after the call, the representative

delivered a written copy of the forbearance agreement, which still contained the $200,000

deposit requireznent. Mr.. Inks called the representative again and was told that, if he could

produce $I50,000 for the deposit and $9000 for the appraisal bythe next day, the bank would

postpo.ne the auction. Mr. Inks said that, on the morning of March 8, the representative again

told him that, if-he could deliver $150,000 to him that day, he would postpone the auctiozl. Mr.

Inks told the representative that he would call him later in the day with details on how he would

deliver the money. When. Mr. Tnks attempted to contact the representative later, however, the

representative did not arzswer his phone. The representative finally returned his calls near the

end of the day, but told him that it was too late to stop the auction.

{9,[5} After the auction, Ashland Lakes moved to set it aside, arguing that FirstMerit

had breached the oral forbeara.nce agreement. The col'fl'morz pleas court rejected its argumefit,

concluding that it had failed to establish that such an agreem eiit existed. FixstMerit subsequen.tly

filed this action to recover the balaztce owed by Ashland Lakes froin the Slyxrzans and Inkses.

The trial coui-t entered judgment against the SIyman.s and Trikses based on trheTr confess?:ons of

16



4

judgrnent. The Slyrnans and Inkses moved for relief from judgment, but the court denieri their

lnotion. The Slymans and Inkses have appealed the court's judgmetlt and its order denying their

motion for relief from judgment_

WAJRRANTS OF ATTC)RNEY.

f^{6} The Slymans and Inkses' assigiiment of error in case number 25980 is that the

trial court incorrectly entered judgment against them based on confessions of judgLnent. They

have argued that the corzfessions were invalid because the lawyer who submitted them did not

present the cour't with their original warrants of attorney.

{¶^,} Under Section 2323.13(A) of the C)hio- Revised Code,. "[a]n- attorney who

confesses judginen,t in a case, at the time of inaking such confession, must produce the warrant of

attorney for u7akizig it to ttie coia.rt before which he iliakes th:e confession." "Warrants of attorney

to confess jttdgnient are to be strictly constr€bed; and court proceedings based on such warrants

must conforan in every essential detail with the statutory law governing the subject." Lathrem v.

Foreman, 168 Ohio St. 186, paragraph one o£the syllabus (1958).

{,^118} Tlie Slymans and Inkses have cited Latht°ern in support of their argument that the

Iawyer who confessed judginent had to produce their origiual warrants of attorney. Trz Lcrthrem,

the Ohio Supreme Court explained that, since Section 2323.13 "requires the production of the

warrant of attorney to the court at the time of confessing judgment, ...[it] the original warrant

has been lost and c a n not be produced, the court, ... lacks t h e power and authority to ... enter

judginent by confession ...." LathNe-rn v. Foreman, 168 Ohio St. 186, paragraph two of the

syllabi::s (1958); Huntington Natl Barrk v. 199 S. Fifth St. Co., lOth Dist. No. lOAP-1082, 201 1 -

Ohio-3707, Tj 21 ("[Tjhe language of [Section] 2323.13(A) ... reqzzires an attorney confessing

17



5

judgznent to present the original warra.nt of attorney to the trial court at tlie time the attomey

makes the confession[.]")

{^j9} The xecord does not indicate whether the lawyer who coztfessed judgment

presented the trial court with the original warrmts ofattolziey or merely copies of tllem.. The fact

that tlie record contains on.Iy copies of tlie warrants is not determinative because Section ..

2?23.13(A) allows "[t]he original or a copy of the warrazi# [to] be filed with the clerk." See

I-.Zun.tzngton Nat'Z Bank v. 193 SFifth ,5t.- Co., 10th Dist. No. lOAI'-1082, 207:1-Ohio-3707, "ivi 21

(noting tha#; after producing the origiDal warrant of attorney, "the plaintiff may then choose to

file either the, original warrant or a copy of it with tlle clerk for purposes of maintaining the

record."). As the Tenth District Court of Appeals explained in .Ffuntington Ncational Bank,

"[r]equiring the attomey confessing judgment to produce the originat 'kvarran.t of attomey

provides a rn.iniinal Ievel of assurance that the note is authentic and actually exists, while

allowing the plaintiff to file a copy of the warrant with the clerk allows the plaintiff to retain

control of the instrument after it is presented to the court if the plaintiff so clzooses ° .td, at Tj 20.

11,1101 The Slymans and Inkses bear the burden on appeal of establishing that the n•ia1

court did not have jurisdiction to enter judgment based on their confessions. Knapp v. Edward:s

Labs., 61 Ohio St. 2d 197, 199 (1980) ("[A]n appellant bears the burden of showing error by

reference to matters in the record."); Howiler v. Connor, 9th Dist. No. 10648, 1982 WL 2713, *1

(Oct. 6, 1982) ("In courts of general jurisdiction a legal presuznptiozz arises in favor of

jucisdictzon, want of wluch must be affirrriatively dernotastrated on the record."). The record

does not indicate that the lawyer wiio confessed judgment for the Sl}nnans aad .Ink.ses failed to

produce the original warrants of attomey to the trial court. Accordingly, the SIyzn:aris and: Inkses

have not established that the trial court lacked jurisdictkon to enter judgment against them. We
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note that this'case is d'zstiiaguishable from .Huntington National Bank because, in that case, it was

undisputed that the bank "[a]t no tiizle ... pzovide[d] the trial court'witii the original note or

comnzerciat guaranties." Huntington Hat'l. Bank v. 199 S. Fifth St. Co., 10th Dist. ro. l o.AP-

1.082, 2011-Ohio-3707, ,{ 4. Tlie Sly-lnans and Itikses' assignment of error in case rxumber ^5980

is overruted.

MOTION FOR RELIEF FROM JUDGMENT

€1111 The Slymans and Inkses' assignment of error in case nurnber 26182 is that the

t7-ial court incorrectly denied their motion for relief fr©in judgment unrler Rule 60(B) of the Ohio

Rules of Civil Procedure. U-Inder Civil Rule 60(B), a-trial court "may relieve a party ...€rom a

final judgment ... for the following reasons: (1) inistake, inadvertence, surprise or excusable

neglect; (2) newly discovered evidezice. . . ; (3) fraud . . . , misrepresentation or other

misconduct of an adverse part^=; (4) the judgment has been satisfzed . ..; or (5) any other rea:son:

justifyixrp relief frorn the judgment." "The motion sliall be made within a reasonable tixrze, and

for reasons (1), (2) and (3) not more tha.n. one year after the judgment ...." Civ. R. 60(B).

Interpreting Rule 60(B), the Ohio Supreme Court has held that, "[t]o prevazt ..., the movant

must demonstrate that: (1) the pai-ty has a meritorious defense or claim to present if relief is

granted; (2) the party is entitled to relief under one of the grounds stated in Civ.R. 60(B)(1)

tlu-ough (5); and (3) the rziotiozs is made within a reasonable tim:e ...:'' GTE Automatic Elec.

Inc. v. ARC Indus. Xnc., 47 Ohio St: 2d 146, paragraph two of the syllabus ( 1976). 'I'his Court

has recognized that, "[if] the relief from judgmuen_t sought is on a cogiiovit note, `... reNef ... is

warranted by authority of Civ.R. 60(B)(5) [if] the movant (1) establishes a meritorious defense,

(2) in a timely application."' Brown-Graves Co. v: Caprice Honaes .Inc:, 9th Dist. No. 20689,
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2002 WI, 347322; *3 (N1ar. 6, 2002) (cluoting Meyers v. McGuire, 80 Ohio App. 3d 644, 646

(1992)).

RFS JLDS.CATA

{112} The Slym.aiis and ;riicses have argued that the trial court incorrectly concIuded tl-zat

the argurrient that they made in their nrotion for relief from judgment is barred by the doctriFie of

res judicata. In their iaotion, the Slymans and L-akses argued that they have a ine,ritorious defense .

because Fia:stNferit entered into a forbearance agreement with Ashland Lakes. The trial court

deterzrzined that they were barred frorn raising that defense because the same issue was decided

in First;.Vlterit's action against Ashland Lakes and the Slymans and Inkses are in privity with

A.shtand Lakes.

}¶13} "Res judicata operates as `a complete bar to any subsequent action on the same

clain-i or cause of action between the parties or those in privity with thezn."' Brown v. City of

Daytcn, 89 Ohio St. 3d 245, 247 (2000) (quoting Johnsvn's Island Inc. v. Danbury Twp. Bd.. of

.iYs., 69 Ohio St. 2d 241, 243 (1982)). The Slymans and .hjlcses have conceded that their

forbearance-agreexn.ent defense is the same defense that Ashland Lakes raised in its znotion to set

aside the auction in FirstiVlerit's foreclosure acti.on. They have argued, however, that they are

not in privity w.ithA.shland Lakes.

{1j1,4} According to the Ohio Supreme Court, "[w]lzat constitutes privity in the context

of res judicata is somewhat amorphous. A contractual or beneficiary relationship is not required:

'In certain sittiations ... abroadei definition of privity is warranted. As a generai matter, privity

is merely a word used to say that the relationship between the o.ne u=ho is a part-y, on the record

and another is close enough to inelude that other within the res judicata_"' $rotivn v. Caty of
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Dayton, 89 Ohio St. 3d 245, 248 (2000) (quoting Thora^vson v. Wing; 70 Ohio St. 3d 176, 184

(1994)).

{¶t5} The Slymans and Inkses, citing Xation.al City Bank v. The. Plechaty Conipanies,

104 Ohio App. 3d 109 (8th Dist. 1995), liave argued that the guarazitor of a loaz-i is never in

privity with tne, debtor. The case tliat the Eighth District Court of Appeals cited for that

proposition was Woodraaral v.11loore, 13 Ohio St. 136 (1862). :l'lecitaty Cos., 104 Ohio App. 3d

at 1 t.5.' In Woodwar-d; Ebenezer Woodward sold to "Chapman & McKernan his right to collect a

judgment that he had against Jonathan Hall. As part of the saie,lVlr. Woodward guaranteed that;

if C:bapman & McKeman could not collect the judgment, he would pay them $400. Chapbczaa &

1VMcKernawi sued Mr. Ha11 in Iowa. NIi•. Hal.t defended by claiming that the suit was barred by the

statute of limitations and that the judgment had been paid. Following A ti-zaI to the bench, tue

court found in favor of-Mx. Ha1i. TfToodward,. 13 Ohio St. at 1037.

{T161 Afi:er Chapman & .McKernan's lawsuit failed, they assigned tiieir rights to Sydney

1VMoore_ Wood-waYd v Moore, 1.3 Ohio St. 136, 137-38 (1862). Mr. Moore sued Mr. Woodward

on his guaranty, arguing that Mr. Woodward knew that the judgment had already been satisfied

at the time he sold it to Chapman & McKeman. At trial, Mr. Moore submitted the record of the

Iowa case as his only evidence. Mr. Woodward atten-ipted to testify that the judgment was, in

facr, still unpaid, but the trial court sustained an objectiozi to his statement_ A ju.ry ruled in favor

of Mr. Moore. Id. at 140.

fT17} The Ohio Supreiue Court reversed the judgment against Mr. 'V'4roodwarcl. It

detez-zrzyned that, at the time Mr. Woodward sold the judgment to Chapman & McKernan, the

three of them had ai understanding that the judgment couid be enforced against 1V1x_ Hail.

Woodward u. Moore, 13. Ohio St. 1136, 143 (I862). When Mr. Hall asserted the defense of
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payneitt, therefore, Chaptnan & McKeman should have notified i1%[i:•. Woodward. Id. Beca_ise

Mr. Woodward did not receive notice of the defense, "[tjhe most that cculd be claimed of the

effect ... of the record of the proceedings [against lVf_r. Hall], would be to tilake a prima facie

case for.[lvTr. Moore]." Id. at X44. "Had notice beeia given to Woodward of the pendency of the

suit [against Mr. 1-:lall] and of the deiense set up, it might have been his duty in that action to

sustain the validity of the judgment he had assigned. Having received no such notice, he is trot

precluded from showing in the action against him that the judgment he assigned was a valid and

subsisting judgment, and that had proper diligence been used in the conduct of the suit against

1-Thall, his defense to that suit would not have been successfia.l.". -Td. The Supreme Court,

therefore, conchzded that, under the facts of the case, res judicata did not bar IVh•. Woodward

from testifying about whether Mr. Hall had satisfied the judgrrient.

M181 Regaxdin:g whether a guaraiitor is bound by a suit against the debtor, the

Restaterient of the Law of Security provides th.at, "[if1, in an action by a creditor against a

principal; judgment is given, other than by default or confession, in favor of the creditor, and the

creditor subsequently brings an action against the surety, proof of the judgment in favor of the

creditor creates a rebuttable presumption of the principal's liability to the creditor "Restatem.ent

of the Law lst, Security, Section 139 (1941). As explained in the comments to the rule, it

"expresses a middle groun.d between the possible rule that a judgment against the przncipal is

conclusive of the principal's liability, even in an action against the surety, and that such a

judgment is eviderce only of the fact of its rendition. It is inequitable to bind the surety

conclusively by ajudgment to which he is not a party. On the other hand, it is not unfair to inake

a rebuttable presumption of the regularity of the judicial proceedings antecedent to the judginent

and of the correctness of the judgment as evidence of the principal's liability. Under [fhisj rule .
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it is open to. the surety to prove if he can that judgtnent should .have beez render.ed for the

principal." Id. The Restatement specifically ide:itifes two defenses tlaat may rebut the

presumption of regularity: fxaud and collusion. Id. Some courts have also allowed a surety to

present defenses that were not "actizally adjudicated" in the action against the debtor. Citi, of

Pasco v. Pacific Coast Cas. Co., 1721'. 566, 567 (Wash. 1918).

{¶19} Several states have explicitly adopted the Restateiment's position or taken a

similar view. 21dotioti Picture Indacs. Pension Plan v. Hawaiian Kona Coast Assoes,, 823 1'2d

752, 758 (Hawaii App. 1991); S°oatith County Sand & Gravel -Inc. v. iVat'l Bonding &^lccident

I y z s . Co., R.I. App. No. 82-327, 1989 W L I T 10278, *3 (]VIay 17, 1989); iTon Eng g Co. V. R. W,

Roberts Constr. Co. Inc., 457 So. 2d 1080, 1082 (Fla. App. 1984); Indiana Univ. . v, Indiana

BonLi'inb &Sur. Co., 416 N.E.2d 1275, 1285 (7nd. App. 1981). We agree with the Restatement

approach, which is consistent with Woodward. In Woodivard, the Stiprerne Coui-t did not declare

an inflexible rule regarding privity, but based its decision on the fact that Mr. Woodward did not.

kaow that IVIr. Hall had asserted the defense of payment and did not have an oppoi-tunity to

contest I4ir. HaII's assertion. Just as the Restatement approach allows a guarantor to contest the

regularity of the proceedings against the debtor, the Ohio Supreme Court detennin.ed that, under

the circumstances of the case, Mr. Woodward should have been allowed to demonstrate that the

debt, in fact, had not yet been paid. lfroodivcrd v. llfoore, 13 Ohio St. 136, 144 (1862); see also

,Iaynes v. Platr, 47 Ohio St. 262, 274 (1890) (holding that, in an action on an attaclnnent bond, a

judgment against the debtor "is rzot only the best, but the only, evidence, and, until impeached for

fraud, collusion, or manifest mistake, ought to be held conclusive").

ffi20,1 In this case, the trial coui-t examined whether there was a mutuality of interest

betweeiz Ashland Lakes and the Slymans and Ir.kses. Although that is an ;inporlarit part of the
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privity determination, the court should also have coiisidered whethe:r tlie ioinmon pleas court in

the case against Ashland Lakes gave appropriate consideratioiz to Ashland Lakes' forbearance-

agreeznent deferzse. See a Nesti v. Dehcxr-toZo PeaZo GoT,, 113 Ohio St. 3 d 59, 200 ;-Ohio-

1102, 419( "`[N1lutuality of iriterest, including an iderz tity of desired result' might also support a

finding of privity.") (quoting Brown v. City of Dcryton, 89 Ohio St. 3d 245, 248 (2000)), The

Slymans 3n.d Inkses speciizca.lly argued in their post-lzearizig brief in this case that "Ashland

Lakes was ilot provided a full and fair opportunity to litigate the issue of whether an oral

settlement agreement was entered into by Ashland. Lalces and [Firstil%Teritl:' The trial court,

however, failed to analyze that issue in its decision. Becau:se tlte trial court did not analyze

whether the Slyznarks and Iulcses have ovexcoine the rebuttable presumption of regularity.in the

case betweerx FirstMerit and Ashland Lakes we susfain th.eir assignment of error and remand for

the trial court to decide that issue in the first instance.

STATUI`L:. OF l:'RAUi;3S

{jf11} Irzdepeizdent of its privity determination, the trial court also determined that the

Slymaus and La*,ses' forbearance-agreement deferise was barred by the statute of frauds. Under

Section 1335.02{B} of the Ohio Revised Code, "[njo, party to a loan agreer.aent inay briirg an

action on a loan agreeznezlt unless the agreement is in writing and is signed by tb.e party against

whom the action is brought or by the authorized representative of the party agairist tvltorm the

action is brought." The trial court deterznined that the alleged forbearance agreeinertt was a

"jl]oan agr•ee.rnent" under Section 1335.02(A.)(3) and, therefore, had to be in. wr-iting to be

enforceable.

{TI221 By its plain language, Section 1335.02(B) prohibits a party from "bring[iizg] an

actioTt orl. a loan agreerTlent" unless the a.g .̂Ceeit3.ent is trc wr3tiitg. In tt2is case, the Slyl;laxls and
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Tra;Kses did not atteInpt to "bring an actiori": against p'irsti'VZerit, they merely raised the oral

forbearance agreelneiit as a defense to FirstiMerit's action against theni: Accordingly, the ti•iai

couil incorrectly concluded that their defense was barred under the statute of fi•auds. R.C.

1335.02(H), see also R.C. 1335.05 Cproviding that "[ri]o action shall be brought . . . upon a

contract or sale of lands ,._ unless the agreement upon which such a:ction is brought ... is in

writing . . . .").

MERrrORIOLxS DEFENSE

^Jj23} The trial court further cIetermined that the Slymans and hiksses' argurnent about

the oral forbearance agreement was barred because the parties to the alleged agreement iutended

that any such agreement be in writing. It is not ciear firom. the court's opinion what.part of the

Civil Rule 60(B) analysis it was engaging in when it made this statement. The court had already

corzcluded tb_at the Slymans and Inkses "have asserted operative facts that demonstrate that they

have a meritorious defense that could justify relief from judgment." Nevertheless, it exarnined

the record and deterrnined that it was "the pai'cies' clear intent that any forbearance be in writing

to be enforceable." It also wrote that the "facts conclusively establish that both [the Slymans and

Inkses] and Eii•stlVlerit manifested an intention not to be bound absent execution of a written

agreeznent: "

tT241 According to the Ohio Supreme Couz-t, "[u]nder [Civil Ruie] 60(B), amova.nt's

burden is only to allege a meritorious defense, not to prove tliat he will prevail on that defense."

Rose Chevr^olet Itzc, v. Adams, 36 Ohio St. 3d 17, 20 (1988). We conclude that, by determining

that the parties' course of dealings established that the alleged forbearance agreement would

have had to be in writing, the trial court exceeded the scope of its authority under RriIe 60(B).
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The court did ziot nierely exainine whetlier the Slynmns and Inkses Irad alleged a meritorious

defense, A improperly evaluated wlietiler they had proved ihat defense.

CONCLUSION

{125} The trial court correctly.entered jtzdgnietxt for FirstiMeri.t based oal the Slylnans

ar:id Inkses' confessions of judgment.. T1a.e court, however, incorrectly analyzed whetizer the

Slyzn.ans and Inkses are bound by the judgment against Ashland Lakes, i.ncoi-rectly applied the

statute of frauds, and incorrectly evaluated the merits of their forbearance-agreerzient defense.

The judgnient of the Sitm.mit County Comtn.on Pleas Court in case number 25980 is aff'.trmed.

The_ judgru.ent of the common pleas court in case number 26182 is reversed, and this matter is

remanded for proceedings consistent with this decision.

Judgments affirmed in parE,
reversed in part,

and causes remanded.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Coiut directing the Court of Co-mrfaozi

Pleas, County of-Suzrun.it, State of Ohio, to carry this jud-gzxa,ezxt into execution. A certified copy

of this jozarnal entry shall constitute the mandate, pursuant to App.R. 27.

bnmediately upon the filing hereof, this document shall constitute the journal entry of '

judgznent, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals is

iiistrttcted to mail a notice of entry of tlus judgm.ent to the parties ana to make a notatzon of the

mailing in the docket, pursuant to App.R. 30.
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Costs taxed equally to both parties.

CLAIR E. DXCKINSOLN
FOR THE COURT

CARR, P. J.
CONCURS_

BELP.ANCE, J.
COitiCLT.RRINC'r IN JUDC'rN1ENT ONLY.

IT1261 I concur in tl?e majority's resolution of case of 3zutnber 25980 aud concur in the

judgment of its resolution of case number 26182.

{127} In case nurnber 26182, the Inkses and Slymans appealed the deaual of their Civ.R.

60(B) zn.otion. The tpial court incorrectly concluded that res judicata barred the 1,nkses and

Slyinans fiorn raising their alleged meritorious defense. Because FirstiMerit has not established

the elements of the defense, I concur in the majority'sjudgment.

(11281 .̂ I e2ore res JuC7.lcatalcollateraJ. es`toPl_̂.ei i:a`^i apply ^ t'srte .u^ust hav.^ e a ixzxai

judgment." (Internal quotations and citation omitted.) McDowell v. .DeCccYlo, 9th Dist. No.

23376, 2007-Ohio-1262, f11. Further, the party seeking to use the defense has the burden of

establishing that it applies. See F'ratern.al Order of Police,Albon Lodge No. 7 v. Akron, 9th Dist.

No. 23332, 2007-Ohio-958, Ti 12. In the instant matter, FirstMerit has not demonstrated that the

order which it.,believes has a preclusive e^ffect is a final judginent. During the course of the

proceedings beloNv, it does not appear that a confirmation of sale decree was ever actually

entered. It appears that the trial court in the foreclosure case oven-zzled Ashland Lakes' objection

to the coni'trniation of sale coneerning the a?leged oral forbearance agreement. However, it
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caalnot be assumed that a fznal judgnient was rendered by poiizting to the trial court's ruling:

lbroughout tise proceedings in the instant matter, Firstl!!Ier'rt indicated that it expected the

confirmation decrees "shortly[j" or "any day." Absent a fis.2 a1 judgment confi7lriirg the sale,

FirstMerit cannot meet its burden to dernonstrate that principles of res judicata are applicable.

See Emerson Tool, LLC v. EnieYson Fainily Ltd. Partnershzp, 9th Dist. No. 24673, 2009-()hio-

6617, T. 13-14.

{¶29} Further, even assuzning a final juclgmeizt existed in the foreclosure case, I cannot

conclude that the.trial ceiizL copsidered the applicable law concerning the specific relationslzip

between a debtor/prixzcipal, a creditor, and a guara.ntor/surety and the effect that a prior judgment

against the debtor/principal has in a suit between the creditor and the guarantor/surety. The

Supreme Couz-t of Ohio has stated that "where the sureties. have notice of the suit, and may, or do

make defense, the judgment agaizist the principal is conclusive against them. Where such notice

is not given, tlae judgment agaizist the pzincipa.l is prima facie only. It may be impeached for

collusiog.l, or for mistake." State v. Colericl; 3 Ohio 487, 487-488 (1828); see also State v.

Jennings, 14 Ohio St. 73, ; 6(1862); 52 Ohio Jurisp-rudence 3d, Guaranty and Suretyship,

Section 269 (2012); see gefzeYally Stayrr.larcl.Acc. 1'ns. Co. v. Hattie Fid. & Cas. Co., 50 Ohio

App. 206 (5th Dist.1935). Consistent among the above authorities is the notion that the

guarantor receives notice and an opportunity to defend, prior to the judgment having a preclusive

effect. Colerick at 487-488; Standard,4ce.. Tns. Co. at 209-210; 52 Ohio Jurisprudence 3d at

Section 269. It is clear from the trial court's entiy that it did not consider this law and wliether

FirstMerit has met its burden under the law. Accordingly, T`,vouXd reverse the trial court's

judgment.
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Rii-iECJUftT£',r- APPEAL5GFC3Hiti pCp ^^^ ^K.f2 ^71^

TEldT63 APPELE.ATEE DtBTRICT CL^R^{ QF U^{^^TS

Geztpe tCcals^zaRes,

PT intiti-Appeilee, -
tJo. GOAP-7

(F2EGUTAR cALENDAR)
ir'ne [leryk GabrieJ Tan,cernan
trrevoca5te Tnzst, Rebecca Tangaman,
Truste-, .

Defendan t-Appa'.ia<,Y. .

rJ p t A! 1 0^i '

Randered or. Dncsmbar26, 2t3Q(?

donas I7ay, Raavfs & Pogue, Forriham E Ncffimsrr and
era

tY -`, efi... ^pi^....^. ^,r!

Tyack, Elackmore & [Istoi3 Go:, LP,A„ and Tfiomas M.
7yack, forzppelfant.

Af'PcAL. fram the FtankEfn Caanty Court oF Gomman Plaas,

PEfRE>;, J.

In 't&£s3. piainaft, Ggorge Ntcoiozakes, and Rebecca Tttncemars, Tntstae

of defandanE, Tr.e Deryk Gabrfei Yanffetnan ir,euacabta T[vst. {°Ytvst )< began a

rafationsFcip tit;tiati prc: aaded frcm fdendship to intlma-y. In 1992, dcsZng the caursa of

this ;eFatiarufsp, pta(nttif piurahased reslde;etial property located at 740¢ Etndebaugtl

Rpad, fiaynnfdebt:rg; t]5tot es a personal rssldance for i;ls frequent bnsinoss tdps #a

oii COMPLITER12

4
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Colrsmmbus, and as a r°sfdence forTangeman.and hersnn, naryit, the beneficiary af ihe

tru,t.

Tangamart eventually ;aquested that pla(nti,Y transfer the p'aFerty into her

nasne. PPair,tift'aifered to seit El'ie propertyto Tangemarl, Tangeman decEined pfainEifl's

offer, twvaver, because an ffut.strndEng faderal tax I[ert agatrtst her 4vou!d immedfate{y

attach to Elis property and vmu?d ttave pdoy;iy aver any naortgage. Piafnt+ft z,7d

Tange:man ouen#ualEy agreei that p!aEaJff woi:fd sell tha property to the TcvsE, On

July 19, 1998, the sate vr^s qanied aut thsaugh the expcutfon of a K-araantp deed from

Georz atmvn f^:.rlne, de,c•. is^ the F.vst Contemporaneous arth ttae transfer; Tangeman

executed a prnnr'ssory note arr beETalf of the Tsvst Pnihe amount of S250,000, securzdby

a rnort9age deed on Ehe praperty. . ^;

T ha ptnmissoty note provicies, in pertieent parY; as (aEEaws:

Fcr valrue recaFred, Thg C3nryk Gabriel Tangeman irrevocabCe
"Fnist promises to pziy to George Nlcotazakes, solely and
peronaEly, fhe suin of $260,400.00, ryith no 1nEerast, upon

ThEs note fs mada subject to the Qowiag te+rizs and
catnditfotis,

1}Fhls na`,a Is non-nEgaGabie and cannot be assigned for the
heneftt of any oUaer persen.

2) 'Ci;Es note sktaEl be camelled upon the death of George
tfb:ofazaices.

3)'fisls note shadl became due and gaya6Pe upon the daath of
F2ebeFCa L i"angematt, frustea of Maker.

fa FtbcuuY t496, ptaEsstlfF'uartsCured lltu:a fhe Qicpti,y Ea Qco:gero^:a kSu{a^ Ene., a coqsantian arsnt3 by
plaiatltE
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4) This nate fs sacurad Lyr a morfg^ge oa rat pmgerip, L'pon
defaulC df any payment uedav fhTg note The Rasyk Geh:iet
Tangemaalrrerracabie 7rust shafl hayg the fotfowing op6ons: •

a) It may pa;r the face amaant of M aote vrhfch paymeni
shall caosa the release of Nie subj:ctrnortgage. .

b) +t, may tender a deed In t-2u of forocfosura of the sutiject
morfgage which tendorshatl.be in full saflsfactfon of tftis nate
ar.d M=tgage.

5) fn the event af the death of Rebecca L. Tangamari.
itustev, the Ma'r.er rnay axercise the options set for{h In
paragraph 4 above.

The refatlonship 6etwean ptatntfff arrd Tangeqian aventuatty dete:iorated,

and on July 19, 4398, plaintiff made a demand for payment on the not$. By let#er dated

July 31, 191-15. Tanoeman ackriowtedged the demand, and pmpased. various paye,lent

apfions. By tefter dated August 18, 199f;, a3aftliff offered to constder the paymectt

pre^ -^ts, prnvlded Te.ngernan tacsdered the deed putrtantyt to his demand. When

"P.aageutan idus2d to tendes the dea3, plafrit!fF, ctn Gctuh»r 23, 1998, Cornfllenca# an

action fn foreclosure.

Tangemara admits t;^t she fs ihe signatory of the note. But raafntains tJiat

the oetginaf ttansfer ef the propatty to itae Tnsst was Itatended as a personat glff to hEr

dtsy*,is-,r9 as a sale to the Trust In anter to frustrate the attachment of the undisu`aarged

fedeeal tax U?.n against hec. fange,Tan fucther contends that evcn if the origEnal

transactJon was a safe, plaintiff sulasequentfyr renounced his latetast In the note and

matfgage and gifted the property to •FaMernan, In support of this cfefanse, the Trust

reffas excfusiyefy -om pami evidence offered In the xieposttfon testfraony of Tanyenran,

Tangerstarn's lrfends, Wayne M3lferand Debra Ceoss, and harattamay, E3avid 8uda,

c',E , : ._.. . . . . . ... --- --^....u^.w. . ...
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On duty 29, 1999, piaintilg ftFerl a motidn for sUmaa-y juddtnen•t based on

the tflenrt ihat nbrmaf contract taut applies io rrcrfgaggs, and that under_contrac: law

aarut abtdenca is not adiruseibis',er(nterpretan una;rtb[guvus contsacf. 8y cPecFsfon and

entry dated Sepiembsr 21, 1999, the iria court deated Rlaintiffi'g motion for surnrnusy •

jefdgmb.,:; 5ndtng that certainte ns of the note were ambigr^us and, ;_hu.s, parof aviclence

was admissible ta construe those temas.

On C7c€aber f999, pta€niiff's preserA counsef appeared in substitution for

p{air.tiif's originat counsaf_ On October 8, 9999,the trial coiirt granted plafntiff leave ta tiia

a second motion for summary judgment. Plafnti{fi iiJed h1s second mottan for sum:,^ary

jexignient on Octotie.r 25, 1993, conianding that ha iuas eci;iNed to judgptent as a tnatte'r

of law t=ause: (1) trransfers of an Intera.Kt in ruat property, whether throuph sale,

mortgage, or gift atst within the Statute of FraudS 2nd requtr.e a vanling; {2} parot r<vidence

of pdor or runtsmpQraneous orat agreemants [s Inadrrstssibie to contradfct or very the

terms of a vrriting vrithin the Stalute of Frauds; and (3) an agryement to renounce or

cancel a rnniYgaga rnust be tra wTitlr.q.

ft.C. 1335.04, enlitta.^_ `titterest tn taad to be granted rn writtng," states In

petttnent part': 'iv`o Ieasa, astate•, or inte:est, either of frEShntd ar term of yaars, or any

a.+rtcert•attâ tnterest of, IR, or or!! u[ f3nds, tenem8i2ts, or hereditaments, shati b€#assfgnzd or

granted sxcapt by deed, or nkle In tiyritEng, signed by the party assl9ninrd at graniang It, or

hts agent thar4unto Iaw,4:L'y authorized, 6y tvriting, cr byad and apFratlon of faw: R.C.

7335.05. erafitted 'Certain agreements to ba In wt;Urg," sta(es fn periingr+t part: °tdo a:.t(an

shatl be brought Man3fay to chatge the datendant, charge a persan iapon art

agreerrFent triada °° upon a contract or safe of tands, tenementa, or P,ered;fafnents, or
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tnterast iti or cor:czrn•tng fhcm `"° unfass 1he agraerrtent upon tvhicft such ac#ion is

bmught, or some me[rtarandum or nate thhreof, is in Wrtfng and sfgned by the party io be

charged tn:,retiiith orsome other parson theraunto by hitq cr taertawfully a.rfhorimd "

By decisian and Bnfry f'ited De„ern6er 15, 1999, tf3e trlat court grrntad

ptainliffs secand tnotian -for sutr.maty judgrnent, finding that hecause r,kg tmnsaction

concenls 1hg transier of rsst prooerfy, it faRs with(n Ute Statvta of Fravds; Ehat parut

evidence Is inadmissible to vary- the terms of tfte note; and that piafnUtPe afieged

dischaige of iHe note and nwrtgaga fails because it vias not in wdtin3. The court

Loncfuded: "kecausa th6re Is no ivriting evidencing ihe transaeticn as eitt, nor is thera any

dvriting which evidences Nlcotozekas renouncement of the hate and mortgage, both of

the Trust's gift zn3uments are wiftut mert" The Trust has timety appealed the tr'sf

aourt's judg;nent, and ra?ses a singte assfgnrnent oterror, as foilowss

The tttaf court esred in rgranting susnrnary Judgment to the
piaintiY as thare were disputed issuas of fact ihai matc&
s`uni^iafyjudyiTt6,t"cfn7propeFt'ucd'er`u`iBtaw_

Giv.R. 56(Cj provids=_, in reiavant parf, as foitows: -

Summary Judgrent sttaii be rendered forthwiG`: tf the
plea.itaigs, depositfons, 3nscvars tu Interrngatories, written
admfssfons, affidavits, transccipts of evidence, and wailtan
sttputatfons of fact, If any timely Med in the acffon, shetv that
there fs no genulne tssue as to any matterfaE fact aurd that the
maving party t& er.titted to judgatent as a mattet of law. Nn
evidence or strpufaiton may 4e consldered excepf as statQd In
fhts nife. A sutr,mary;qdgrRQnt.stiaff not be rendered unfess It
appears fmm the eutdence or stTputattan, and only zrorti ths
evidence or etlptdatfart, that reasona6te minds can come to
but ene cAncfusion and that conclusion is adveme to the parV
sgainst.whom the motion°lorsummary judginent Is made, ihat

ccnstrUed most stiungEy9n the partys favor.

.i ".^

pa,dy being entitled ta have fha etiidence or stipuidtfon
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7hus. summary }udgment is appriopdate on(y wt:sre.tbs etddance ta'are

the court detnonsttates that t1 j no genuine issua as ';o any fnateria! fact remains ta be

iitigated; {2} the mdvir,g parfy ls etttrtted ta judgment as a ma„er of iaw; and (3) it

appears fPOm the svidence that reasonabta minds can came tn but ona conciusion,und

viewing tba evidence most strongly tn favor of the nanrnoVing party Shat c,onciusicn is

advatse to iite party against w3iom ihe motion for st:mmary jt?dgraent is made: i ofst es &

Sc t, tnc. v. hfitdFV^sfr^m lr.derran?ty 0a. (19S2), 65 Otata 506 i;21, 629, elfing riarless t•.

6Ydf/s Gay AVarahaus!ag C. (1978)t 54 Ohia St:2d 64, 65-66.

In revietving a triai court's dispositior> of a sunma.y judgment motCor3, an

,eppptiate court appt•res the same standard as that agAlied by the tde3 cauri, Pvtatist Y.

6ank One Cctumbu ; N.R. (1992). 83 Ohia App.3d 103, 907. An appetfate ceust

f°ea'ieWs a surnmarQ judgment dlspuaiBon independentty and wjthaU1 de€erence to the

tria! court; defarmtrsat(eg. Bivw:t v, 5cfofo Giy. 6d_ ofComrnrs. (9993), 97 Ohio ,4pp.3d

704, I77, Summary judgtnenT IS a piDCBdfil'ai d8vica id ief:}7irlaiu iiu3aiK5ir, a^ttf ii eTicisi

be awarded cautiousiy, with any dotabts resolved In fa',r 41e noRmaving party.

Murpirl v, Rcrynaldsbfr,g (1352), 65 Ohld St.:sd 356, 358-359.

By 1ts aesignmen{ cf enar, the Trust argues that the trfef cotiit erred in

gr?nting surnrnary judgment tss(avor of platnf;ff 6ecause: (I) d1e rsoto is arrliguous,

thereby tequiting pa[a9 evidbncs EQ exptain Hs meaning; and (2} parol evidence. is

adm7asible to datartu'ne whather piairitiif orally madiffesf the terins, aMa nate subseqifant

to Sa exutltion,

As qoted prevfously, t3:e Siatute ot Frauds recuires t;iat aii fra,'rstars of an

frt["s4 fn roai pmgerfy must be'af vnfr,ng. As ihts transactlon conr.sms the itnrisfer nf

^• . ,.._. .. _ ..^, _.. .,.,, . , . .. _.-.^
a^ _'. . . ^^ - e ... .
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reat nrape,-iy, !t fai,s wi#h&t th® Statute of pr}uds. The nots cteadp sfates tisat it fs payabie

on denrand, T};g Trustargu®s t(7atparpl -_Vidence may lYa cqnsfde:ed to detarmine ih,e

`h-ue rneantng and purposg of the nofe. We And the-Tnist's argument ln.•ce contradided

by the O11io Supreme Courfs decision fn Marion F'rndra.,fiart GrW Assn.. v Cacnran

(1958), 4g Jhin 5t.3ci 265, whetain #he ccurt held fri the fourt38 paragr'-.aph of the syiiabus:

Vdfieti a patiy vaie.T.•Rrify placas hiv sic^nature upon a nota or
ather wr'tfng v+,^t in the statute of fraucL. and svFera that
parfy's sole defense to an acifon brought upon the H^i°•ing is
that a dif{erant set of terms was originally agreed to at that
time, sach deferse stialf not 4a countenanced at law
regardless of the theoFy under whtcii such facts ara pled, in
such aa event, the vrdting alone shail be the sole repository of
the tamis of the agreement.

aWarion is dtrect[y on pcint and expressly contradicts the position espou:ed

by.the Trust, tt t.ofds that paret-oviden4e Is not admfssible ta canfradfct or aPter the

!erms of 3 fEe note, whlch, In th3s case, ts the saia repositQS¢ of the tazrs of the

agreement beAvaer, plaintiff and the i'rust, Accordfngly, the Trust's atg'•Ement Lhat paroi

evidence Is admissible to demonahata pfafntlffs oigfna( tntantlon to gfP the pc4perty to

Tarngernatt fails as a maEter of fatv.

Sindfa[ly, the l'tuses conteaSon that plaintiff oraify agreed, after the nota

waq executed, to rateasa the 'Frusts obt{gadan on fha nota and ryorigage to efiact rfs

`gtft" to 7angeman afso fatls as a matter af law. In Gatts v. GRd8F1 ('t9s3^ 14 Oh(o

App.Sd 243, 247, the court held that a dischargg of a mortgage fs art intcrast Tn tand arrd

Is squired to be tn writing tmdsr ,he Sfatute of Frauds; If an alfege.t discharge has net

been redaced to wrtiing, tt Is vafd, App3ying#he holding ut Gatls to the f®dts of 1,`te'uzstGnt
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ease; any discharge of the ncfcs and mo; tgaga by plainlEff was requfreb io be in writ3ng.

As no st.*oh writfng exisfs. tha Traet (g ha€tr,d by:ft®lerms of the noYe;

tn short, oven cans€rr•fng tf:e disputed fasfs In #avar of Tanqertiant the

rt4nm0vinf+ party, F.e., tha# the urigfnat transfer of ihe ornperty was Intended as a gfft fr^rrm

ptainlit to Tengemaat, sndfar?hak plaintiff renounced h7s 7?r1feresi irc ihe'note ar.if mostgage

afles the nots was executed ng^4 nf the piapaity fo Tangeman, svtita facts are rendered

fmrnaterta( hy ope ation of Uhfa law goyemTng reaE estate transfers. Thtts, thd9 criJR finds

t11a°, the trial coecrt did rict arr in rendering sumr,ta[y,judqrrertt in favor of plainiif3

Accorrctingly, the assf_e.^TCert of Wtror is oiemled, and ttroe jud-c,rnent of ft7e Frantdln

County Court or Gammcen Pfeas i<, afftnned.

TudgrnenF affirmad.

f3i]VdhFA1V; F'<d., ar d KENtJEDY, J., cancu,:

- . .... .,,.,^,,.
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Appellee

V.
{

DANIEL E. IINKS, :et al.
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IN THE C".O'[IRT OF APPEAI,S
NINT-I JLDICIAL DISTRICT

C.A. No. 25980
26182

APPEAL FROM nJ.DGIv[ENT
E^ITT;.RED L'^I 'THE
COURT OF COIV^.I^ON PLEAS
CO[TNTY OF SLTNI'MIT,. OHIO
CASE No. CV 2011-05-2676

DECISION AIND .TOL'RNAL ENTKY

Dated: NTovember 7, 2012

DtCZUNSON, Jtzdge.

INTRODUCTION

{ll} Daniel laks, Debarah :Inks, David Slyrn.arE, and Jacqueline Slyman guaranteed that

Ashland. Lakes LLC would repav a $3,500,000 loan fz-orn FirstMerit Bank N.A. When Ashland

Lakes defaulted, t'Jl'st;.Yfer1t sued The Sly'lnaris cl.Ild hliises to recover tuu- va.^tau4a o:f t:?e loan. Ti e

trial court awarded judgment to Fu.-stMeiit based on confessions of judgment entered by the

Slymans and Inkses under warrants of attom:ey. The Slyiizans and Inkses have appealed, arguing

that the cozirt incox-rectly awardeci judgment to FirstMerit based on the contlessions because ihe

confessing lawyer did not produce the original warrants of attorney, a,s required under Section

2323.13(A) of the Ohio Revised Code. A.f?ez flix}g tkleir appeal; the Slynaans and Inkses rnoved

the trial courtfoz relief from ;udgment, arguin.g that FirstMe: it was not entitled to recover from

them because it had entered into an oral forqearance agreeixs.ent with Ashland Lakes. We

rennanded the action to the trial court so that it could rule on the motion. Following ahearuxg,
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the court denied the motion, concluding that the Slynnans and U-ses' forbearance-agreenrent

arguzl-zezzt was bai-red by the doctrine of issue preclusion aad ti7e Statute of Frauds. It also

concluded that, even if their argument was not barred, tlaey had not deuionstrated that Fir.st ^^erit

and Ashland Lakes entered 'znto a forbearance agreement. Tbe Slyn:raxis and Tnkses Irave

appealed f•.-om that decision also. We affirm tI?e judgment in case nwnber 25980 because the

record does not establish that the original warrants of attorney were not produced at the tin-ie the

lawyer confessed judgment. We reverse and reman.d in case number 26182 because the co3u-t

applied the incorrect standard to detennine whether the Slyznaiis and Inkses are Ilarred by res

judicata from assezking their forbearance-agreenzent defense;the statute of frauds does not bar

their defense, and the court incorrectly considered t111e merits of their d.efense in determining

whether to grant relief frorzi jud.gazen:t.

BACKGROUND

112} FirstlV.ferit loaned $3,500,000 to Ashlarzd Lakes, which it secured witli a rrzortgage

of Ashland Lakes' property and by requiring the Sl^rnanss and Inkses to guarantee the loan. -

Af"ter Ashland Lakes defaulted on the loan, it entered into a series of w-ritten forbeara.t7ce . -

agreezn.ents with FirstMerit. When those agreements expireci; p'irstMeritforeclosed on the

mortgage. It succeeded, and an auction of the property was scheduled for ilrlarch 9, 2011.

{0,T,3} Despite the result of the foreclosure action, Ashland Lakes and FirstMerit

continued to negotiate another forbeara.nce agreement. According to Mr. Inks, at a meeting on

J-amiary 7, 201I, the parties discussed an agreement under which Ashland Lakes would pay

FirstMerit $1,300,000 at an undeierznined time plus an additional $300,000 by October 15 of that

year. Following the irieetiug, Ashland Lakes obtained a cori:Lmitment letter from Westfield Bank,

agreeing to finanee part of th_e $1,300,000. 0-a f'ebruary 14, Mr. Ln?ks sent the co m>ritrue nt Ietter
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to FirstMerit. FirstMerit deterin.ined that the letter was insTafffoient to move forward with a

forbearance agrecincllt, however, because it contained some contingencies that FirstMerit.

thought could not be satisfied.

{J4..} AccordiDg to M'x. Inks; on March 3, he followed up witii Fiz:stl4Ze;-it about th.(a

forbearance agreeinent and was told that he would receive a ter n sheet nlemorializirzg tlae terms

of the a;-reei:neTit by the next mor:nizxg. When, he received the term sheet, it contained a$200,0Ofl

deposit requirement and a$90t?0 appraisal fee that the parti.es had not previously discussed. On

'Vlarch 7, he called i~irstMezit and told a represen.tative that he could only raise $150,000 for a

deposit, which the representative said was "doable.°" Shortly after the call, t.c^:e representative

delivered a written copy of the forbearance agreezn:ent, which still contazned the $200,000

deposit requireinent. ?vir.. I'nks calied the representative again aiid was told that, if, he could

produce $150,000 for the deposit and $9000 for the appraisal by the next day; the bank would

postpone the auction. Mr. Inks said tha_t, on the mozriin.g of March 8, the representative again

told hina that, if Ixe could deliver $150,000 to him that day, he would postpone the auction. M-h

Inks told the representative that he would call him later in the day with det.ails on how Iie would

deliver the money. When Mr. Inks attempted to contact tlie representative 1ater. however, the

representative did not ariswer his phone. The representative finally ret=arned:his calls near the

end of the day, btlt told him that it was too late to stop the auction.

{Ij5) After the auction, Ashland Lakes moved to set it aside, arguing that FirstMerit

had breachzd: the oral foz-hearance agreement. The corrunon pleas court rejected its argument,

concluding that it Iiad failed to establish that such an agr eement existted: FirstMerit subsequently

iileci this action to. recover the balance owed by Ashland Lakes from the Slyn-aans and .Inkses.

The trial court entered judgment against the Slyznazis and Lkses based on their con_fessio??s of
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judgrneiat. The Slyznans and Lnkses moved for reiref from judgment, bat the court denied the;ir

motion. The Slymans azld inI{ses have appea?ed the court's judgineiit and its order denyzng their

motion for relief aron-i judg.tncnt.

WAk1ZANTS OF ATTORNEY.

{TI'61 The Slymans and Inkses' assigzimcnt of error iil case number 259SCr is that the

trial couZt %ncorrectly entered judgrnent against t'nem based_ oiz confessions of judgment. They

ha-ye argued that the confessions were invalid because f:he lawryer who 5ubanitted them did not

present the court with their oz-iginal warrants of attorney.

{171 Under Section 2323.73(A) of the Ohio- Revised Code,. "[a]n attorrzey who

con-fesses judglnent v.2 a case, at the ticne of malting such confession; must prod.uce ttle warrant of

attorney for r_raking it to the court before which he znakes the confession.." "Warrants of attorn.ey

to confess judgment are to be strictly construed, and court proceedings based on such warrants

must conforrz7 in every essertiat detail with the statutory law governing the subject." Latlrein v. -

Forernan, 168 Oliio St.1$6, paragraph one of the syllabus (1958).

{^(8} The Slymans and Inkses have cited Lathrena in support of their, argumznt that the

lawyer who ccinfessed judginent had to produce their original warrants of attorney. T11.Gath.renz,

the Ohio Supreme Court explained that, since Section 2323.13 "requires the production of the

warrant of attorney to the court at tl^^e time of contessing judgnierzt, ...[if] the original wafxant

has been lost and can not be produced, the court, ... lacks the poiver and authority to ... enter

judgment by confession ..,." Lathrem v. Foreman, 168 Ohio St. 186, paragraph tvvo of the

syllabus (1958); Huntington tYat'l Ban* v. 199 S. FfM S't. Co., 10th 17ist. I^To. 1O.AP-1082, 2011-;

Ohio-3707, 12I ("[T]ise langu.age of [Seclaorz, 2323.13(A) ... requires an attorney confessing
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judg^nent to present the original vaarrant of attorney to the ti-zaI court at the tiin.e the attorne^

makes the confession[.]").

{rqj9f - The record does not indicate whether tlie lawyer who confessed J-udgment

presented the trial court witli the original warrants of attorney oz merely copies of them. The fact -

that the record contains only copies of tixe warrants is not determinative because Section

2323.13(A) allows "[tjhe original or a copy of the warz-ant [tol be filed with the clerk." See

Huntington Mat'l Bank v. 199 S. Fifth St. Crr., 10th Dist. No. 1Ot-1:P-10082, 2011.-Ohio-3707, 121.

(noting that; after producing the original warrant of attorney, "the piaintiff may then choose to

fi1e either the, original warrant or_a copy of it with the clerk for purposes of maintaining the

record."). As the Tenth District Court of Appeals explained in Huntingi:on 1Vaiional &anlc,

"[r]equiring the attorney confessing judgment to produce: the origiual warrant of attorney

provide.s a minimal level of assura.ncz tliat the note is authentic and acfuaily exists, -wb.iXe

allowing the plaintiff to fzle a copy of the warrant with the clerk allows the plaintiff to retain

control of the instrument after it is presented to the court if the plaintiff so chooses; ' Id. at 120.

{^110 f The Slymans and Inkses bear the burden on appeal of establishing that the trial

court did not liave jurisdiction to enter judgment based on their confessions. Knapp v, Edwards

Labs., 61 Ohio St. 2d 497, 199 (1980) ("[A1n appellant bears the burden of showing error by

reference to matters in the record:'); Howilef° v. Connoz°, 9th Dist. No. ? C648, I982 WT, 2779, * 1

(Oct. 6, 1982) ("7n coui-ts of gereral jurisdiction a legal presumption ar.ises in favor of

jurzsdiction., wazit of wl3ich must be affrmat7vely dernonstrated on the record,"1. The record

does not izidicate that the lawyer who confessed judgm.ent for the Slyra.ans and Inkses failed to

produce the origlnal uTarrants of attorney to the trial court, Accordingly, the Slymans and Inkses

have ,aot establ.;shed that the trial court lacked jurisdiction to enter judgment against thein. We
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notc tl:at tb:is case is distingtaisliable fsom- Huntington lVationcrl. Bank because, in that case, it was

undisputed tllat the bank "[a.]t no tiine ... pTovide[d] the trial court'witli the original note oz-

corniazercial guarantzes." Huntington ]vTat'l Bank v. 199 S. Fifth St_ Co., 10th Dist. No. JOAP--

1082, 2011-01iio-3707, T 4. The Slynaans and lz^.ses' assignment of error in case number 25980

is ov erruled.

MO'?'IC)Nr FOR RELIEF FROM JUDGMENT

{fiJ.l The Slymans and Inkses' assignment of eixor in case number 26182 is t'rzat the

ts.-ial court incorrectly denied their motion for relief frc?ro judgment under Rule 60(B) of the Ohio

Rules of Civil Procedure. ITnder Civil Rule 60(B), atrial court "may relieve a party ... from a

final judgrnent... for the followi:ng reasons: (1) zizistake, irtadvez'tence, surprise or excusable

neglect; (2) nzwly discovered evidence . . . ; (3) fraud . . > , misrepresentation or other

misconduct of an adverse party; (4) the judgment has been safi-sfied . . . ; or (5) any otlzer reason

justifyiig rel'aef from the judgixient." "Iffie motio:n shall be made withizi a reasonable time, and

for reasons (1), (2) and (3) n.ot more than one year after tz e judgment ...." Civ. R. 60(.1=3).

Interpreting Rule 60(B), the Ohio Supreiue Couit has held that, ".[t]o prevail ..., the movant

must demonstrate that: (1) the pai°ry has a meritorious defense or claim to present if relief is

grarnted; (2) the party is entitied to relief under one of the grounds stated in Civ.IZ. 60(B)(1)

through (5); and.(3) the motion is macle within a reasonable time ...:' GTE Autornatic Elec.

Iiac. V. ARC .7ndus. Inc., 47 Ohio St: 2d 146, paragraph two of the syllabus (1976). This Court

has recognized that, "[ifl the relief from juagrnerit souglit is on a cognovit note, `... relief .:. is

warkanted by authority of Civ.R. 60(B)(5) [iff the movant (1) establishes a meritorious defense,

(2) in a timely applicat^ion."' Brown-Graves Co. v, Caprice .IIonaes Inc., 9th Dist. No. 20689,
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2002 WL 347-322; *3 (Mar. 6, 2002) (quotiny Meyers v. McGui-re, 80 Ohio App. 3d 644, 646

(1992)).

RES JUIDICATA

{fI12} The Slymans and Inlcses have argued that the trial coutt incorrectiy concluded that

the argument that they iuade iii their motion for relieffrorn judgment is barred by the doctrine of

res judicata> In their inotion, the Slymans and L-akses argiied that they have a meritorioas defense.

because .FirstIvlerit entered into a€orbearance agreement rviih Ashland Lakes. Tb.e trial court

determined: tllat they -Yvere barred fxom raising that defense because the same issue was decided

in FirstMerit's action a.gainst Ashland Lakes and tlre Slyinarzs and .Inkses are in privity with

Ashland Lakes.

{113} "Res judicata operates as `a complete bar to any subsequent action on the same

claizrz or cause of action between the parties or those i.n privity with them."" Brvivn v. City of

DT^ton, 89 Ohio St_ 3d 245, 247 (2000) (quoting Tohnson's Island Inc, v. Dcmbury .Zivp. Bd., of

Trs_, 69 Ohio St. 2d. 241, 243 (1982)). The Slymans and Likses have conceded ttzat their

forbearance-agreeznent defense is the sarrze defense tiaat Ashland Lalces 'raised in its motion to set

aside the auction in FirstVerit's foreclosure actiorz. They have argued, however, that they are

not in privity with Ashland Lakes.

{IfI4} According to the Ohio Supreme Coui-E, "[w]hat constitutes privity in ttie context

of res judicata is somewhat amoiphous. A contractual or benefciaiy relationship is xiot required:

`In certain situations ... a broader definition of privity is warranted. As a general matter, privity

is merely a word used to say that the relationship between: the one who is a party on the record

ax:d atzother is close enough to izzclude the other wifh.in the res judicata."' Brown v. City of
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-Dccyton, 89 Oliio St. 3d 245, 248 (2000) (nuoturg lhainvson v: Wing, 70 Ohio St. 3d 176, I84

(1994)).

{1^15} The Slyn-ians aud Irdtses, citing NationaZ C'ity Bank v. The Plechaty Companies,

104 Ohio App. 3d 1 09 (8th Dist. 1995), have argued that tlze guarantor of a loan is never in

privity with the debtor. TIae case tliat the Eightli Distf-ict Court of Appeals cited for that

proposition was d^yoochvard v. .Moot-e, 13 Ohio St, 136 (1862). Plechaty Cos., 104 Ohia App. 3d

at 115. In WoodivaYd; I-•^be:nezer Woodward sold to Chapman. & i!!1cKezrian his right tc! collect a

judgnient that he had against Jonathan Ha11: As part of t1he sale, Mr: Woodward guaranteed that,

if Chapma.n && iVlcKez-nan could not collect the judgm:ent; he would pay them: $400. C:hapman &

McKernan sued Mx. Ha1I in Iowa. Mr. Hall defended by claiming that the suit was barred byt.he

statute of limitations and that the judgment had been paid. Following a trial to the bench, the

court found in favor afMr. Ha1J. TITooiLvard,. 13 Ohio St. at 137.

After Chapman & *Mc.Kern.an's lawsuit failed, they assigned their rights to Sydney

Moore: WoodxtaYd v. Moore, 13 Ohio St. 136, 137-38 (1862). Mr. Moore sued Mr. Woodward

on his guararzty, arguing that Mr. Woodward knew that the judginent had already been satis-ried

at the time he sold it to Chapman & McKeman. A.t trial, Mr. Moore submitted the record of tlie

Iowa case as his only evidence. Mr. Woodward atternpted to testify that the judgment was, in

fact, still unpaid, but the trial court sustained an objection to Iz-is stateznezatfi A jury ruled in favor

of iN%tr. IVioore. Id. at 140.

{1171 The Obio Supreme Court reversed the judgznent against Mr. Woodward. It

determined tlzat at the time Mr. Woodward sold the judgment to Chapman & McKeiiian, the

thxee of them had aiz understand?zrg that the judgment couid be enforced agairist ?v3r. Hall.

Woodic,ard v. :Voore, 13 Ohio St. 136; 143 (I862). When Ur. Hall asserted the defense of
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paynent, therefore, Chaptuan & IvIelCeman should have notii`led iv1r. Woodward. Id. Because

Mr. NATood-svard did not receive notice of the defense, "[t]he.most ihat could be claimed oi the

eff.ect ... of the record of the procced.irtgs [agaizist '^fr. Hall], would be to rtiake a'prima faeie

case for.[1%ir. Moore]." Id. at 144. "Tlad notice beeta given to Woodward of the pel3 dency of the

suit [against Mr. I-TalIJ azid of the defense set up, it zniglZt have beea his duty in that action to

sustain the validity of the judgment he had assigned. Having received uo such notice, he is not

precitided from showing in the action against him that the ju:dgment he assigned was a valid and

subsisting judgment, and tbat had proper diligence been used in the conduct of the suit against

HaLt, his defense to that suit would not have been, successful." Id. The Supreme Couxt,

therefore, concluded that, undez the facts of the case, res Judicata did not bar IvIr. Woodward

from 1esi.'ifying about whether Mr. Hall had satisfied the judgrtent.

{%g} Regardi.ng -whether a guarantor is bound by a suit against the debtor, the

Restatern:ent of the Law of Security provides that, "[if}, in an action by a creditor against a

priztclpal; judgment is given, other thali by default or confession, in favor of the creditor, and the

creditor subsequently brings an action against the surety, proof of the judgment in favoi- of the

creditor creates a rebuttable presuLnptiozr of the principal's liability to the creditor." Restate.ment

of the Laiu Ist, Security; Section 139 (1941). As explained in the comnients to the rule, it

"exp-resses a middle ground between the possible rule that a judgment against the principal is

con.clusive of the principal's liability, even in an action against the surety, arzd that such a

judgment is evidence only of the fact of its rendition. It is i.nequitable to bind the surety

conclusively by ajudgment to which he is not a party. On the other hand, it is not unfair to make

a rebiittable presuurzption of the regularity of the ^;udicial proceedings antecedent to the juc^ginent

and of the correc ;zess of the judgraen.t as evidence of the princibal's liability. rJnder [this] rule .
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, it is open to the .surety to prove if he can tl,at judgz:nent should have beetz rendered for the

principal." Id„ The Restatera7.ent specifically iden.tifes tvo defenses that ^nay rebtit the

presu.mptioix of regularity: :fiaucl and colltrsiazi: Id. Some courts have also allowed a surety to

present defenses that were not "actuallv adjudicated" in the action against the debtor. Cit,y of

Pasco v. Pac^flc Coast Cas. Co., 172 P. 566, 567 (Wash. 1918).

{119; Several states have explicitlv adopted the Restatezrient's position or taken a

similar vi:ews Motion Picture Indus. Pen.sion Plan v, Hawaiian Kona Coas,t Assocs:, 823 P.2d

752, 758 (Hawaii App. 1991); South Cozcnty Sand & Gravel Inc. v. Nat`I Bonding & Accident

Ins. Co., R.I. App. No. 82-327, 1989 WL 1110278, *3 (141ay 17, 1989); Von Eng'g Co, v. R. T7

.12oberrs C'onstr. Co. Inc., 457 So. 2d 1080, 1082 (Fla. App. 1984); Indiana 7lniv.. v. Indiana

Bondinb & S`u: C:'o., 416 N.E.2d 1275, 1285 (Iiid, App. 1981). Vve agree with the Restatement

approach, which is consistent with 07ood»>Rrd. In YVood-^t?ard, the Suprem.e Court d:rd not declare

an in.ilexible rule regarding privity, but based it:s decision on the fact that i'VTr. VY oodward did not.

know that Ntr. Hall had asserted the defense of payznent and did not .have an opportunity to

contest Mr. Ilall's assertion. fust as the Restatemeut approacli allows a guarantor to contest the

regularity of the proceedings against the debtor, the Ohio Supreme Court deterzriixzed that, under

the circumstances of the case, iVTr. Woodward should have been allowed to demonstrate tb.atthe

debt, in fact, had not yet been paid. Tlroodward v. Moore, 13 Ohio St. i i6, 144 (1862); see also

.Tayne:c v. .Platt, 47 Ohio St. 262, 274 (1890)(holding that, in an action on an attac,iment bond, a

judgment against the debtor `is not only the best, but the only, evidence, and, until impeached for

f•aud, collusion, or manifest mistake, olxght to be held conclusive").

{'VZQI In this case, the trial court exainizzed whetli:er there was a mutuality of interest

between Aslil.a.nd ;,akes a:n.d the Slymans and Inkses. Although that is an hnportant part of tl e
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priviiy deterrnination, tlxe cotzrt should also Iiave considered whether tl^xz coin;sion pleas court in

ttie case agairist Aslzland Lalces gave appropriate consideration to Ashland Lak.es' forbearance-

agreement defense. See 0'1Vesil v. DeBattolo Realty Corp., 113 Ohio St. 3d 59, 20E7-Chig-

11()2, 1 9("` [MJutuality of interest, including an ideiltity of desired result' might also support a

firz.ding of privity.") (quoting Brov?n v. City of Dcrytan, 89 Ohio St. 3d 245, 248 (2000)). The

Slymans and Inkses specifically argued in their post-hearing brief in this case that "Ashland

Lakes was not provided a fu.ll and fair opportunity to Iitigate the issue of wliether an oral

settlement agreement was entered into by Ashland Lakes and [FirstMerit]." Tlxe trial court,

however, failed to analyze that issue in its decisi.on. Because tlie trial court did not analyze

whether the Slymans and 7xi7cses lxave overcorne the rebuttable presumption of regularity.in the

case between PixstiVlerit and Ashland Lakes we sustain their assigzilznezzt of error and remand #or

the trial court to decide that issue in. the I`s.rst instance.

STATUTE OF FRAUDS

{1121} Independent of its privity determ:ulation, the trial court also deterrnined that the

Slymans and Inkses' forbearance-agreement defense was barred by thestatute of frauds. Under

Section 1335.02(B) of the Ohio Revised Code, "[a]o. party to a 1oan. agreement inay bring an

action on a loan agreement unless the agreeznent is in writing and is signed by the party against

whorn. the ac-tiora is brought or by the authorized representative of the party against wlzora the

action is brought." 'I'lze trial court determined that the alleged forbearance agreexne?zt was a

"[l]oan agreement" zmder Section: 1335.02(A)(3) and, therefoze, had to be in writing -to be

enforceable.

{122} By its plain language, Sectio.a 1335.02(B) prohibits a party from "bring[ing] an

action on a loan agreement'' u^.-i:ess the agreement i.s irx writi.ng. In tl-js case, the Slyrnus and
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I-nkses did not attempt to "bring an action" against Firstivlerit, ihey mereIv raised the oral

forbearance agreement as a defense to FirstMerit's action against them: Accordingly, the trial

court incorrectly concluded that their deftnse was barred under the statute of fi^auds. R.C.

1335.02(B); see also R.C. 1.335.05 (providing that `(n]o action sliali be brought ... upon a

contract or sale of lands .,. unless the agreement upon which such action is brought .. , is in

writing . . , ."}.

MERIfORZOUS DEFENSE

{T23} The trial court fttrther deterznined that the Slymans and Inkses' argurnent about

the oral forbearance agreement was barred because the parties to the alleged agreement intended

that any such agreerrkent be in -,Airiting. It is not clear from. the court's oph2iozi what.part of the

Civil Rule 60(B) analysis it was engaging in tiYrhen it made this statemert. The court had already

cozzcluded that the Slynians and Inkses "have asserted operative facts that demonstrate tZ3at they

have a meritorious defense that cotztd ju.stify relief from jtidgrnent." Nevertheless, it exazn.ined

the record and deterrni.ned that if was "the parties' clear intent that any forbearance be in writing

to be enforceable:' It also wrote that the "facts conclusively establish that both [the Slymans and

Tnkses] and F°v-st?Vlerit manifested an intention not to be bound absent exectition of a written

a.gree.ment."

fjj24} According to the Ohio Supreme Cotirt, "[ujzlder [Civil Rule] 60(B), a movant's

burden is on.ly to allege ameritozious defense, not to prove that he will prevail on that defense,"

RRose Chevrolet Inc. v. Aa'ams, 36 Ohio St. 3d 17, 20 (1988). We eonclude that, by determining

that the parties' course of dealings established that the alleged forbearance agreement would

have ]iad to be in writing, the trial court exceeded the. scope of its authozity under Rule 60(B).
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The court did not'naerely examine whetli€r the Slyizians and Tnlcses had a;Ieged a zikeritoz-ious

defense, it improperly evaluated whether they had proved tl-iat defense.

CONC:I,USIUN

{Iff25; The t7-ial court correctly entered judgnzent_for FirstMiez-it based oii the Slymans

and Inkses' c.onfessions of judgtrzent.. Tlze court, however, incorrzctly analyzed whether tlie

Slymans and Inkses are bou.nd by the judgment against Ashland Lakes, incorrectly applied the

statate of frauds, and incoirectly evaluated the merits of their forbearance-agreemen.t defense.

The judgment of the Summit County Cornmon Pleas Court in case number 25980 is affirmed.

Ttie judgment of the cornmon pleas court in case number 26182 is reversed, and this matter is

reinanded for proceedings consistent wifh this decisiori.

Judgm.ents affizr.led in part,
reversed in part,

and causes remanded.

There were reasonable grounds for this appeal.

We oxder that a special mandate issue out of this Court, directing the Court of Corn.rrion

P1eas, County of Summi^ State of Ohio, to caxry this judgment uWLo execution. A certified copy

of this journal entry shall constitute the mandate, pursuan.t to App.R. 27.

Tzafnediately upon -dae filing hereof, this docuAnent shall constituie the journal entry of -

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at wliic11 time the

period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals is

insfructed to mail a notzcr of e^ltry of tlus judgment to the parties and to make a notation of tlie

maiiing ur. the docl{et, pursdant to App.R. 3t^.
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CosLs taxed equally to both parties.

CLAIR E. D.ICSti SON
FOR ThTE COURT

CARR, P. T.
CO^CL'ZZS.

BELFANCE, J.
C(3hTCUTR7NG IN JUDGNENTT Q?LY.

{1'261 I concur ix the majority's resolution of case af itumber 25980 and concur in the

judgment of its resalu.tion of case rzurraber 26182.

{lf,27} In case number 261 82, the Ir.kses and Slymans appealed tbe denial o.i their Civ.R.

60(B) motion_ Tlre trial cotirt incor.rectly concluded that res judicata barred the Lnkses and

Slymans froi-n raising their alleged meritorious defense, I3ecause FirstiVlerit has not estabxished

the elernents of the defense, I concur in the inajority's judgzszent.

'" r„'_., ""'xf^f,[:^81 ":(i3jefore res judicazar'cotlaterai esioppez earz app'fy orza must uaV^ a ^',,axal

ju.dginerit." (Internal quotations and citation omitted.) McDowell v. DeCarlo, 9th Dist. No.

23376, 2007-Ohio-1262, T, 7. Further, the party seekin.g to use the defense has tlie burden of

establishi-ug that it applies< See F`raternal C?rder of"I'olice, Ab°on .Lodge IVro. 7 v. AkYon, 9th Dist.

No. 23332, 2007-Ohio-958, T, 12. h.i the instant rnatier, FirstMerit has not derzionstrated that the

order which it.believes has a prc;elusive effect is a final judgsnent. During the course of the

proceedings below, it does not appear that a cozif..rmation of saie decree was ever actually

entered. it appears that the trial court in the ioreclosure case overruled Ashland L.ak-es' objection

to the confirmation of sale concerning the alleged oral forbearance agreement. However, it
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caurot be assuaDed that a fr;ial judgm-nent was rendered by, peiiiting to the trial cou:rt's r=.^Iing:

Thraughout the proceediligs in the in:slant matter, FirstNIerit ind'zcated that it expected the

con-mation dec•rees. "shortly[]" or "ariy day." Absent a fnzal judgment con..finniLg the sale,

FirstMerit caiinot meet its burden to deznonst;-ate that principles of res judicata are applicable.

See Emerson Tool, LLE v. Emerson FaTnily Ltd. Purtnersliip, 9th Dist. No. 24673, 2009-Ohio-

6617, ¶ 13-14.

.{I29} Further, everz a.ssuniing a frzxal judgment existed iill the foreclosure case, I cannot

conclude that the trial coult considezxed the applicable law concerning the specilic relatio:nship

between a debtor/principal, a creditor, and a guarantor/surety and the effect that a pxior judgment

against the debtor/principal has in a suit between the creditor and the guarantor/surety. The

Supreme Court of Ohio has stated that "wh.ere the sureties bve notice of the suit, and may, or do

make defense, the judgment against the principal is conclusive against them. W-here sueh notice

is not given, the judgment against the nrincipal is prima iacie only. It may be impeached xor

collusion, or for mistake." State v. G`oler-ic7; 3 Ohio 487, 487-488 (1828); see also State v.

Jennings, 14 Ohio St. 73, 76 (1862); 52 Obio Jurisprudence 3d, Guaranty and Suretyship,

Secii.on 269 (2012); see ger7erally Standard Acc. Ins. Co. v. .zXattie Fid. & Cas. C o., 50 Ohio

App. 206 (5th Dist.1935). Consistent among the above authorities is the notion that the

guarantor receives notice and an oq)portunitv to defend, prior to the judgni.ent having a precluszve

effect. Colerick at 487-488; Sirlnd,atd Acc. Ins. Co. at 209-210; 52 Ohio 7urispzudence 3d at

Section 269. At :s clear from the trial cou.rt's entry that it did not consider this law and whether

First-L /ferit has met its burden under the law. Accordingly, I would xeverse the trial court's

judginent_
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C_A. No. 25980
26i$2

JOURNAL E?N?TR.Y

First-Merit Banlc N.A. has appiied for recozisideration of this Court's decision.

We review the application to detRrmine if it calls to our att.ention. an obvious error i.n

our decision o-r if it raises an issue thal we did not praperly consider. Garjfield Hts:

City Sch. Dist, v. State t3d Qf:Ed_uc_, 85 Ohio App. 3d 117,127 (10th Dist. 1992).

FirstMerit has argued that this Court incorrectly concluded that the statue of

fxauds does not bar tl'ie Slymans and Inkses' oral-forbearance-agreexnent defen,se. In

our decision, we deterrniried -dzat the statate of frauds did -rlot bar the defense because

Section 1335.02(B) of the 01-iio Revised Code orkly prohibits a pariy fro.r.n. "bri.n:g[zng]

an actzQn Sinadarly, Section 1335.05 provides that "[n]o.^.ction shall be brought" on

certain types of agreements ijrz:iess they are in writing. We reasoned that a party does

not "bring an actxon" when all it does is assert a defense. F'rr,rtMerit Bank N. A. v.

Inks, 9th Dist. Nos. 25980, 26182, 20 I2-Ohio-5 155, Tj 22.

Fir.stIvlerit has axgued t^at the Slymans and hikses' moti.on for relief firom

judgment under Rule 60(B) ot'the Ohio R.ules oi CivilProcedure should be cansi^:ered
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an "action" under Sections I335.02 ahd 1335.05. It notes t:hat neither section defnaes

the ten-n "aciion." According to FirstMerit, we should apply the definition set forth in

Section 1301.01, which "includes recoupment, counterclaim, set-off, suit 3n equity,

and any other proceeding in which rights are d.etermined."

The definition of "action" in Section 1301.01(A) only applies to "Chapters 130? .'

[through] 13 10. of the Revised Cod:e[.]" Those are the chapters of the Reyrised Code

incorporating the uiiiform commercial code: While Chapter 1335 is part of Title 13, it

is not one of the chapters incorporating the unrfortn coz7unercial code, therefore, there

is no reason to apply the unifozm comrnercial code's defznxtions to it. Instead, we note

'that the term "action" usually rnean.s "-[a] civil or criminal judicza.i proceeding. -

Also termed action at law." Black's Law Dictionary 32 (9th Ed. 2009). The

definition of "action at law" is "[a] civil suit stating a legal cause of action and seeking

oaIy a legal remedy." M. In our decision, we applied the usual definition when we

determined that nierely raisixzg a forbearance-a.greeznent defense in a motion for relief

fr.ozn judgment does not cozlstitute bringing an "action" ulider Section 1335.02 or

1335.05. FirstMerit has not established that we failed to properly consider this issue

or that our decision contains an obvidus error regardi_ng it.

FirsMerit has next argued that Ohio courts routinely refer to Civil Rule 60(B1

motions as actions. It notes that one off the requirements for a Rule 60{B} motion is

"tiznely action." Colley v. }3azzell, 64 Ohio St. 2d 243, 246 (1980). In C`olley,

however, the Ohio Suprcme Court used the words "timely actiorn" as short-hand for

the requ.irement it set out in GTEAut.omatic EZec. Tnc, v. .Arc Indus. l,nc., 47 Ohio St.
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2d 146 (1976), that a Civil Rule 60(B) motion must be "made within a reasonable

time, and, where the g.rounds for relief are Civ.R. 60(B)(1), (2) or (3), not more than

one year after the judgment, order ox proceecli.n.g was entered or taken." Although the

word "action" can refer to a}udicial proceeding, it can also meat9. "[t]he process of

doing something; conduct or behavior." Black's Law Dictionary 32 (9th ed.. 2009). ^:

party can act in a timely manner under. Civil Rule 60(B) without its conduct

cozistxtuting an "action" under Chapter 133 5 of the Ohio Revised Code.

FirstMerit has also argued that the Slyxnans 'and Inkses' Rule 60(B) motion is

barred under the statute of frauds because one of actions that they intend to take aLter

receiving relief from judg:^.̂ nent is to .filc a coianterclazzn seeking to enforce

performance of ttLe forbearance agreement. 'Whethertlae Slymans and Inkses will be

able to prc?secute a counterclaim after obtaining relief from judgment, however, is not

relevant regarding whether they were entitled to relief imder Rule 60(B). The

Slymans and Inkses only had to demonstrate that they have a"zneritorious defense ...

to present`if relief is granted.F.]" GTE Automcr.dc Elec: Inc. v. 1Irc Indus. Inc., 47 Ohio

St. 2d 146, paragraph two of the syllabus (1976).

FirsstMerit has also argued that this Court failed to address whether the Slymans

arid Inkses' arguments were barred under Section 1335.02(B) or Section 1335.05. We,

considered both argu.ments, however, in paragraph 22 of our opinion. FirstMerit Bank

N.A. v. Inks, Sth Dist. Nos. 25980, ?6 x 82, 20I2-Ohio-5155, ^I 22.

Firstimerit has next argued that this Court failed to consider case law from other

d'zstricts. Just because another district court of appeals has reached a different
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conclusion. on the same isstre, however, does not xnean that this Coturt's opinion

contains an obvious error or that this Court did not properly consider an issue. To ts^ie

extent that FirstMerit has argued that this Court's decisii7n conflicts with the decisions

of other districts, we will address those arguments in our ruling on FirstMerit's motion

to certify a conflict.

FirstMerit has next argued that this Court should have; interpreted the statute of

^auds broadly to further its p^.rpose. According to FirstMerit, following the savings'

and loanss, crisis, Sectio.n 1335.02 "was specif?calJ.y designedto curb lendz"ng-related

litigation based on claims of 'oral' agreements for loans." FirstMe.rit has argued that

this Court's decision tznderzxzzi.nes the protections that the statute affords to boz7owers

and lenders. It has argued that allowing an oral a.greernent to be asserted defensively

risks creating the sort of tmcertainty and fraud that the act was designed to prevent.

In this case, the Sl^rxxians and Inkses admitted that Ash]:and,Lak.es LLC obtained a

loan from FirstMerit and that they guaranteed that loarz. They argued that the loan had

not been breached, however, because FirstMerit axad Ashland Lakes entered into a

forbearance agreeznent. We do not agree that the alleged purpose of Section 1335.02

is threatened by their assertion of that defense.

FirstMerit's nex-t argument is that this Court failed to consider the effect that the

parol evidence rule will have on the viability of the Slymans and fZZk:ses' defense.

According to FirstMerit, before granting a motion for relief from judgment, th.is Court

should consider whether the Slymans and Tnkses Will be able to prove their defer.se. It

has argued that the parol evidence r€ile wi11. bar any evidence that the Slymlans and
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Inkses may attempt to present regarding the alleged forbearance ag-reement. The Ohio

Suprem,e CoL}rt has held, however, that; "[u]nder [Civil R:tilel 60(B), a movant's

buxden is only to allege a meritorious defense, not to prove that he will prevail on that

defense." Rose ChevroletInc. v. ,4darns, 36. flhio St. 3d 17, 20 (1988). We, therefore,

rej ect Firstlvlerit's argument.

First. '̂l^Ierit has also argued that our decision is inconsistent with this Court's

decision ;n Fifth Third Bank v. Reddish, 9th I.7ist. No: 02CA0016-M, 2442-C7hio-5030.

In Reddish, Fifth Third Bank foreclosed on property owned by Robert and Latricia

Reddish. The R.eddishes coun.terclaimed, arguing that the bank had ora.Ily agreed to

nlodify tl-ie loan. This Caurt determined that the ``plai.n language" of Section 1:335.05

barred the Reddishes' counterclaim. Id. at ^( 25. This Court does not appear to have

analyzed whether the Reddishes could assert their oral-znodification argument as a

defense to the bank's claim independent of their oounterclazm. Xd.. at T 20-26. We,.

therefore, do not believe that Reddish controls the resolution of this case.

Upon review of FirstMerit's application for reconsideration; we conclude that it

does not call to our attention aza obvious error in our decision or ra.ise an issue that we

did not properly consider. Garfield Hts. City Sch. Dist. v. State Bcl, of Ed°x., 85 Ohio

.App. 3d 117, 127 (10th Dist. 1992). The application for reconsideration is denied.

Clair E. Dickinson, Judge.

Concurs:
Caxr, S.
Belfance, J.
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C.A. No. 25980
26182

JOTJ-RNAL ENT.TRY

FirstMerit Bank N.A. has moved this CoLu-t to certify a conflict be-LweeD its

ju.d.gmenfi in this case and those of the Fiifih Distribt Cou-ct of Appeals in F'iftla nird

Bank v. Labate, 5th Dxst. No. 2005CA00180, 2006-C}bio-4239, the EigYth District

Co-^Ut of Appeals iu. Lemmv v. Petti, 8th Dist. No. 48343, 1984 WL 6333 (Dec. 6,

1984), the Tenth Di.str.ict Court of AppeaSs irs. Mcolozakes v. Deryk Babrield

Trxngenzan Irrevocable TYV.st, 10th Dist. No. 00AP-7, 2000 ^ArL 1877521 (Dec. 26,

2000), and the Twe1fth District Coure of Appeals ars Wanion Savings & Loan Co. v.

Eas^'ork Trace Inc:, 12th D'zst. No. CA2001-07-064, 2002-0hzo 260{}. We gra-at the

motit?n because our judgment in this case conflicts witi,x the,, judgrneu.-t of the Tenth

District Couti: of Appeals i.n Nicolozakes v.. Deryk Babrield 7angernan .Irre-vocable

1'ryst, 10th Dist. No. 00;1At'-7, 2000 "WL 1877521 (Dec. 26, 2000), on the same

auestiora of law.

Article IV SecLion 3(B1^) oi fhe Ohio Constitzitioa provides that, wheneve:r t^e

judges oz a court of appeal:s de'LenD:ime that a;udgmerxt upon w{riivh: they have agreed

}
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conflicts witii a judgzr.eni: of an:o^.her cotu-t of appeals, they shall ceztify tb.at conflict to

the Ohio Supreme Ootiit. In PIhztel"ock v. Gilharce Bldg. C-`o., 56 Ob.io St. 3 d 594, 596

(1993), the Ohio Sup.eme Court held that, for certificatiou under Article N Section

3r_B)f4) to be appropriate, three couditior^s nr^t be sati.sfied:

First, the cezffl^Ting couz-t mast itpd that its judgment is in co:ndlict with th;e
jud,cment of a court of appeais o:f another district and the asserterl corlflict
must be "upon the same question." Second, the alleged con^^£Iict must be
on a rule of law-uot facts. T}Z ird, the jow.na:1 entry or opiuio)i\\of the
certi fying court inust clearly se¢ fozth that z-ule o.f law which the certifying
couzt contends is in corfet wifti the judgment on the same questia . by .
other district courts of appeals.

fd.. (Ezrphasis in. original). `Me issue that F.irstMerit 'nas proposed for

ceiti:fication is: "Does the Statute of Fraazds bar a defendant frorn ob.ta.zning relief

from a cogno-dt judgment by assertir.^g, as aa aLeged defense to judgment, a claim

arising out<of an alleged oralloazz agreement that is Vitlii.ri thw Statute of Fxauds."

In Fih T,ircl.Bank v. I.cxbate, 5th Dist. Nlos. 2005C.4.00180, 2006CA00040,

2006-Ohzo-4239, Fifth Third Bank obtaizt.ed a cognovit judgnient against Rebecca

Labate. Ms. Labate moved for relief fioza judgment, argu3ng that the bamk committed

fi^aud when it iucozxectly told her that tJac docu..*nextts she was signing contained the

tei-ms they had uegotiated. She.. also argutd that the bank "slipped" a secuxity

agre,ement i-ato the stack of loan docurments. M. at 136. She argued that, because of

the fraucl, the ba--Lc should be estopped from asserting that the st.atate of fi-atzds

rn-evente.d the court froz^t lookzng outside the vlritten doctt_ments. The Fifth District^. -

rejected her ar.gtzment because it concluded that Section 13.35 .02 of "the O.h.it) Revised
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Code rcquires loan agreemeszts to 'oe in writi.ng and -lat tbe terms of sn- ch a:^eements

to be d.Eterzn-ined solelyfrozn the writtem c:[ocumezits. :1d. at T^i 3 7, 40.

Unlike Labate, thzs case imolves an agreement that was aLeged'iy negotiated by

the paxties to a loan agreemen't after the agreem.en.t had already been breached. We,

tberef'ore, corzclude that the cases do not present the Sam.e question of law.

:th LeMtrao v. Petti, gdt Dist. No. 48343, 1984 VTL. 6333 (Dec: 6, 1.984), Robert

Lerrimo obtained adefaiztt judgrn.ent against 1ds tenaiats. The teztants moved for reLef

from judgmen:t, asserting that Ivlr. Lernm.o b.ad released them from the Iease

agreeinent. They aJ:so filed a counterclaim alSuging that'Mr. f,emxn.o had orally agreed

to rerew their Zease. 'I"he Ei:ghtb. District Gourt of Appeals upheld ihe cie-nial of the

tenants' motion, concludiz..ng that they had ".failed to show, aziy Jnezi,torious defense"

bccause "proof of the oral release defense would be barred by the statute of fraucis."

Id. at *3.

In this case, FustMeiit argued that the SIymans and Inkses' oral-fozbearance-

agreeznerat defense was bazr.ed iu}der Sections 1335.02 and 1335.05 of the Ohio

Re-uised. Code. 1n Lenarno, tb-e court d.i.d_.not identif^- which statute it was applying.

We note that the GenezalAssembly did not enact Section 1335.02 -a-ntii eight years

after Lern7no was decided. .A].tl.rough Section 1335.05 existed in 1984, the Eighth

District may have been applying Section 1335.04, which provides that "[njo Iease ...

shali be ... g r a i : t e d except ... irz writing ...." FFirstMerit, the-refore, has failed to

establish that Lemmo and this case confI.ict upon the same question of law.

61



7ouLra.a.I Ent-y, C.A. Nos. 25980, 261:82

Page 4 of 6

In Nicolozakes v. Det-yk Baorield Trzngeman Irrevacable Trust, 10th Uist: NTo.

OOAP-7, 2000 VVL 1877521 {Dec. 26, 2.000}, George Nicolozakes bought a house for

Rebecca Tazzgeman to live .zn. Mr. 14ico.tozakes later sold the house to the Deryk

Babrield Taugeman :Irrevocable Tro.st for $250,004, which he secured with• a

Irxzortgage. Wzerz the trust defaulted, .V[r. Nicolozakes foreclosed. Ms. °I'angesna,.^.

alleged that Mi:•. Nicolozakes' infezit had been to giv, the property to her, but taey

disguised the transaction as a sa.1e for tax purposes. She also alleged thatL, e-ven if tb.e

transaction was a sale, Nr,:r. Nicolozakes Iater reuounced llis ititerest in the property,

gift.izzg it to the trust. The Tentb. District upheid fJn award of summary judgment to

:IVIr_ Nicolozakes, notfng that Sect?dn 1335.04 of the Ohio Revised Code recluires all

transfers of an interest in real proper'Ly to be iu writing. It also cancluded that INv1s.

Tangema.n's argument that i& Nxcolozakes had later discb:a,:ged the laau was barred

because "a discharge of a mortgage is -an interest in land and is required to be in

writirig under the S-tatute of Frauds[T" M. at *4 (cituzg Gatts v. G:MBH; 14 Ohio App.

3d 243, 247 (1 lth Dist. 1983).

In iVicolozakes, the Tenth District determined.that Section.t335.05 of the Chici

Revised Code barred INAS. Tangenlan from defendixxg against a for.eclosuxe act^aon by

alleging that Mr. I^Ticolozakes had orally released her frora a uote and mortgage. In

thds case, this Court determined that the Slymans and Inkses could defend agaizzst an

action to eziforce a guaranty by arguing tltal FirstMerit and -Ashiand Lakes had orally

m.odt ied tb.eir agreement. We conclude that the two cases coDflict on th-e same

cluestion of iaw, v,rhich is whether the language in Sectiozl 1335.05 providing that

a6'
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"[nlo action shall be hrought ... to charge a person ..: . upon a contract or sale of

lands . . . or interest in or concerzkiag txlezn . . . uji.I.ess the agreem.ent . . . is .ix? writin^ . .

prokibits a defendant from argciiaa that i}ie parties ta' a ^o-z^tract i^.}volvzn.g land

oralIy agreed to modify the terms of the their agxeeznent.

I-a Wintcan &zv'rags & Laa,n Co. v. Eas,^(ork Z'race' .In.c., 12th Dist. No. CA2(33I-

07-064, 2002-Jhio-2600, East:folk Trace Inc. obtained a loan fiom Wi:ntora Savings &

Loan to finance a real estate develapznent. When Winton: refused to disburse fu.nds for

two improveiitent projects that Eastfork wanted to perform on the land, EastforIK

stopped repayin..g the loan. . After Winton foreclosed, Eastfork filed a counterclaim,

alleging that the parties had orally agreed to treat the loan as a line of credit.

According to Eastforic, because the loan -was a line of credit, any fund.s that it had

repaid to Winton should have been avalable. to it to finance the improvement projects.

The trial couxt entered summary iudgmezrt for Winton. The Tvrelfch District afflirrned;

haidi^.-ig that, under Section 1335.02, whether the loan was a iite of credit had to be

determined solely from the parties' wrztteu agreenlezlt. .Id,. at Ti 10, 12.

Winton, like .:LabatE, only involved tb.e interpretation of a loan agreer.aezit at the

time it was sipec1. In this case, the Szyuiarrs and Inkses have argued that the parties to

a loan agreerzEent orally agreed to modify the agreement years after its execution. We,

therefore, conclizd:e that the Twelfh District's decision in K'inton is factually

d`zstiriguishable.

Upon review of FirstMerit'S motion to certify a conftict, we conclude that our

decision conflicts w:th the decision of the Tenth District Court of Appeals in
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A'icolozake,s v. Deryk- Babrieid .Trzngernari Irrb-vocabIe 7'rust, I0th Dist. Na_ 00AP-7,

2000 -L 187"1521 (Dec. 26, 2000). Accoxdin.gly, we certify the followiiz- question to

the Ohio Supreme Court: "^`^.ether- Section 1335..015 of th-e Ohio Revised Code

prohibits a par€y from raiszn.g as a t-iefex3se that the partie.s to a contract involving an

interest ii^ Iand orally agreed 6 modify tZae term's of tlieir agreement." `F;xe mot?oia to

! certify a conflict is granted.

` ^ -

C ;lair E. Dzcls.i_nso^n, 7u_dgo,

coTICLTI5:

Cc`3.TT, J.

Dissents:

Se1fance, 3,
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`SUM[,,I:TT DO'.JNI
CLERK U^ 40URTS

IN TF-w- COURT OF 'COMMON PLEAS
SUMMIT COUNTY, O-ffTO

V fRSTl + M T B A^K,N _A-

D4^. x i ^ ^. NIKS, et aY.

^efe^r^^an^s.

CASE NO. CV2011--05-2676

RMGETUDIT^I-AUNITER

^^DER
(fin"al. andappeaiable)

Tiis martc r cazne neior'-v the Cc 1-cz on Motion of Defordants Damiel E ISnlts, 3:7eborah A.

Tnlcs, David J. Slj - -̂-̂ an, and :Taorluel+'ne; Slyman {G^t^xanto-sj to Vacate 'd}e Cogzlovit Judgment

rendered in fayor of I?laiiitifi Fixs-tmerit La.n1: arid agairist the above guarantors o71 May 17, 2011.

The Cozirt l:.Las beezt advised, h,,.ving reviewed tht Mati:oa; affidavit of Daixiel Inks, and

eXhI17I1Sz 1laiTlfiffS `Ut1eflj'It. icppvsli'Ou, af7d2 a14 of ^ 1^Tn a ll^5iiin4, and e}dllbit4, tVv'0 Lk:Df75114i.;

tiaz>srrip ts; a.earinb testiznony and ex.h.i.bits; post-hearing briefs, post-hearing proposed fi.ndings

,:Icl conclusians of law; tran.script froz17 6-e September 21, 201 i hearing; the plea ji^gu';of fact 8,

docket; and applieable 1aw. Upon due considerat?on, tlie Caurt f-,.-^ds said Moiion not tivell ta.iceil

md :.t i.s denied.

PR-nC},DUR;4L HISTO^^'"

On May 17,2011, PIai::tiff filed a Comglairzl: 'for Cognovit Sudgn^ent agalzzst IL3 above.

referenc..ecl Defendanf GtxaranLors, answer on Dafi;ndan:ts"aelhaff'basod -i.i^on warrants af

1
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uonfes,sion, and a:L°fidavit ofTh.omas Kranzel, SeniOr Vice President for rirsti7erit.BaDje< Out1ie

saiae clay th.e Court gra:it,ec1 Cogn:ovit .Tuclgmment against the above reFerGizced Dcfend.ant

Guarantors, jointly aiid severally.lx! the anaouat of $3,3337,467.17 total, pi7s interest, cot7a-t costs,

aizd attorney fees.

ApproxixnateJy two weelcs tlioreafter, the DefeQdants filecl their Civ_ R.60(B) Motion to

Vacate SSie Cognovit Jt!d^nae^i. After lir;-titod remand irorn ihe i^liizth District Court of .^.ppes:ls,

T1-4s matter was ultimately set for eviden.ti_ary, heari:n.g oa September 21, 201.1  < Micl..Lael Chaxnas,

Ryan Gilbezt, and L'1ailio1 W<s all testi.t:aeLi as witne.sses for the Def`eiidants. S?efezldants Glso

iatroclt:ced tt-sa testimor,.y of Marc Byznes at-id Michael La.velle by way of cteposi.tioii transcnpt.

l~'irstMerit: d.id not prodacU arsy vritnesses on its behalf at tha'hea;°in.g. T1zis matter is now ripe

for review.

I INT3tN^'rS C3r FACT

I, FirstMerit is a natioi5ai banking association organzzed and existizig uadei: tliu iaws of the

U'nited Statea. FirstMerz.t nnain.tains a piq-oe of btlsiness uZ Alcron, Ohio.

2. Ashland Lakes, LLC (AslAazd Lalces) is a li:mited!:iabil.xty company organized arzd,

existing under ilie Iaws a^l'tlze State of Ohio. Ashland Lakes is xzot a pary to tizis action.

3. 50% of the memberslftp snterest in Ashls-ael Lakes is ov,lied by Defendan- Da:vid Slynian,

The other 50%a of the nzembuship Lnterest in Aslilan,cl Lakes is owkl-r.d by two entities in which

Defendant Daniel ln,.^s owns 50°l^. Mr. Inks serves as Ashland. Lakes' '`znanaagiix^ lxzerzzber."

4. Defend,a.nts Jacciueline Slyni-an an.d DeboraL. Inks are married tc lkfi. Sl;rmtn and M..̂-.

1z31_s, respective?y,

a. AsWaz rLd Lakes, Mr. Inks, and Mi. S-3lyrnan signed a Rro-missoryLNote, dated Jiuxe 27,

2Q05, executed aild delivered to FirstMerit in tlie oilgillal principal a.maun} of $3.500,000.00.

2
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(iticte): T11c Note was seci.lred by a mortgage interest on real property owi7ed by Asl-iiand Lakes

irz Asbland County, Ui-Lic. 'Defenbnts persoru^ly ^uara^tiad tlZe obligations of Asl^atxd Lakes,

Mr. Inks, and Mr. Sly^.^:a,w to Firs9:-VLerii with respect to the Note as evidencec: by tlsa

1_vlodifioation a_nd.Extension Agreement, and individuat guaraizties, all clated.aotober 24, 2005.

6. After Asl-ila.nd Lakes tiefaul.ted on fille NoteT^.'VIodLfication and 'Extenszoaz Ai^reern.eist on

JaII,,la.ry 12^ 2009 Fi.rstMel:t cornm-enced a forc;closure action ou tlhe properties in t%ie Ashh,.n.d

Co'Lunf,y Couri of Common Pleas, iii the vase capti.oxied FzrstMerit Ba:nlc, N.A. v. Ashland Lakes,

LILC, ef al.., Case ltiTo. 09-CFR-022

€roreclosure Case).

7, Firstyerik e^tc^ed i^a^o ^i ee s^p^ ate ^ritten fc^rbeaxan ce agreenieats witi_^ A^}^lazzci Lul^es

and Defendants - clated as of Febilaary 6, 2009; June 12, 2009g aud Decenlber 12, 2009.

S. ^s^iand Lakes and Defendants defaulted undvr all of the Pxir,r r, orbes:ranoe,Ag'uernents,

ilioivLdirrg defauliuxjg, under iho :DeGesr}.ber Forbearance Agreemeznt, by iailz`ng to repay filze Note in

fiill on or'oefore J=e 34, 2010,

9, After AslAand Lakes and Deferida.nts defaulted under i-1-ie Dece:mLer l~'orbca.fance

Agr^-errient; tlie Ash.lazid County CotYrt appoirited a private auctioneer to conduct a pull-l`zc au.ctiorl

of the Properties. Tl,xe aLtctioiieer scheduled the auctior.i for December B, 2010.

10. On:Deaember 14, 2010, Ash.laad T..ai`es filed a Cha.pter 11 b,-nkmptcy petitionin the U.S.

I3an1cru;otcy Court for the Nortllera District of Ohio, Case No. 10-22080 to block the auction.

11. Firs't?^J.[eri.i: zrzoved.fo d.ism.mx,s tLie 13a.u.ks-tiptcy Case. In reslaonse, Ashlmd Lakes consented

to taze dismissal of its case, and the Ban3.crt_tptcy C;oUrt dismzssed the ease on January 6, 2011.

3
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12. 'i'her^a_fter; ti^.c auctioneer resc^.ed^.tled tl^e auction for March 9, '?0i.1; At the aticli:on, the

1'roperties snld for $1,750PO, and on Marclz 25, 2011, rirstMelit :^^Atiet motialzs in the

poreclas^re Ca•e ia cozi^rrn the auction saI^s,

13. Qyi April 7, 2011, As^^=^d Ls.tces, represeqited by the samc attarney who represents

De.€erdan.ts he.r.e; filed a Motion to Set Aside the Sl'1L^riffs Sale and in 01opositior, to FirstMenlfs

1Vlation t^ Con'1'rrm Slzeri^'t's Sale (coiabzned ob; action to the canfirm,.ziori o:: the auction saies

and a inotion to set aside 1:.̂ xe auctTon sales}. Ashland Lakes objected to the sales cont3rmation

on mca grounds: first, tk:at I"i•=stlVlerit W-̂-, legaSly prahibitM from cond-acting the auction by

v%ztu.e of an oral forbearance ageemerzt; and. second, that certai-q defl'ects.were colata.in.ect iTi the

appraisal upon which the arlctioneer relied to tstablish the minimum sale prRe. W. lnlcs

provided at^ affidavit on beS?alf of Ashlanrl Lakes i.n sa-ipport of i1:s confmnnation oUjectian. A

copy of said aff-ictavit was attached as Exhibit A to t?ze Defend6nfis' Civ.R: 60(B) Motion in this

case.

14, _ On April 15, 2011, the Ashlmid Court -denied Asl-zla..̂ ?d l..a.kes' Motion V1^tkr respect to he

alleged cirai -L''orbearance agreemcnt. The Ash:lmd Coiirt specifically held: "ri_trtlleranoze, tl-ic

Court finds tt-tat Defendant ^,Vhla:nd Lakes, LLC has failed to estabiish i1iat ary forbear.anca

ag_reernz ,t precluding the sale, was ever consummated by tlie pai-ties. 'Die Court therefore funds

that assertlon by Dofenda.n.t to lack irierit: '

15. The Asltlaqd Comt ther'Oai'ter scheduled a hearing on Ash.land.Lak.es' obiaction;s ta the

appra.isals. M.r. Inks test:&,d at tlle April 25, 2011 hearing.

16. By JL7.clgment Eintry 3ur,.e 3, 2011, the Ashland Cotat Liltimately deniM t!:E balance of

Ashla,:id T,a.lce's ohjectior^s (includ.ing the objections to the appraisals) and grZntad PirstMerit's

4
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i^odans to Con^r^ t)iu salc, The Court di.rected FirstMerit to st^Ibn.i:t proposed conszrms_iion

decraes.

} 7. As1xlaud La1>es has aPpealed the April 15 and June 3,1011 Jridgmenfi EntliEs. T'i7e appeal

rcm^ains pen6ng.

19, I3efe.ndants' Civ.R. 60(B) Moticn. gcn.erally alleges fihey are ez3titled to xelief fi-om the

cognovit audo ^zent dtie to non-default (Asliland Lakes and the Bq,nli entcred ilzto ^ settlement

agreement) and aovation, FirstMerit argues in opposirion: (1) tLe Gua.raitor Defendants are

collatezaily estopped. fiora arguing thc oral si'ttlement ag.reement bemvoon F'irstMerit and

flshland Lakes, (2) tha-t tt:e setilenle,,i a.greemerlt nxuSt be inwriting, and (3) na o;al settleme''lzt

agreement was rea.ched bet^v°entho Pirst7Vlerit and Ashland Lakes.

19. Tn coru-iectzon vitli Deierdants' Rule 60(B) Motion, the follou=i.ts.g operative aacts were

gen erally alle,ged:

(a) Ashland Lal(es and the Ba-D1c (FArst^herit) ag eed to settle theit dispute. at a

i:iruary 7, 2011 raeeting, Qi1e of the tcrm:s to this a.greem:orni': was that ihe Bar.1C agreed not to

p°Lus^ie any legal proceed'zi-igs ag2in_rt the Cnmr antor bUfe)ada.zits (Daniel L. LDeborali A.

In1cs, :David J. Sl ya-ian and ia.uqueiino. Slyman}. (,ks pa.rt of tl-iis ab;cemcnt) the Rm-,k a:g,reed i:o

accept $1.6 IVlillion from A^:-^and Lalces: $1.3 Iv1i,Iion as soon asreplacezlsent fmancing could

bc secvired, and $3 00,000 in. October 2011 once Ashland Lakes bad salcl two hoines on the

property.

(b) oii March 7, 201111, Dariiel L^.!cs and FirstMcrit representative `I'hornm Kruncl

conducted: a teleplrone con:versation wlaereii? -ffiey reached an seFdem.en4 agreement wilh

sufficien^ pariic;,1Iarity to fo=rn abinding contract. Inl.cs and Yruinel discussed Inks' Marcli 7,

2007 e-zuail to Kri.ixnel ai-d rea:ched amutus:l deterniinat-ion Qa each,of the line items.

5
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(c ) On Mucr, 8, 201 ly.the prz3 iies took the followiz?g actions, consistent wUh tha

fozu.-taiion of anoral setrtelnent a:greeznent reached the day before:

(i) Mr. Krumel telephoned Wesfflpld ?3anlt i;,^t 8.00 A.M. on Nls.xch 8, 2071;

tlic day a-fter iHe oral sefi? cman.t agrepu?ent was reaclieci.

(ii) Nlr. Kxum°l also called Dan Lnks on Maxch. 9, 2011, asking a'boitt tlle

$159,00C1:A-shla.nd Lakes was to aePosit witl-i the I3a:2k and indicating he was pertz.ub3d witli

Wesit'ield for failillg to re.turn hIs call.

(iii) Ashland Lalces' stood ready, willing and abl:, to peiforin its obligztions

i 4nder the ozal settleFnetit agre&meia.t:

(1} It obI'ained a f.tzm Ioan cor^rn:itznerik ^xo:r^ ^^eszfieicl Bas^IL,

(2) It obtained $150,000 irz new cquity frozn Michael Chaxilas,

(3) It nbtained S 150,000 in new equiiy :Crom Mietzael La.veiie_

(4) It sccured a 1_oart from Maxc Bymes to cover t1he $ 150,000

deposit reclc.ired by the Ba.nlc and agreed upon by the

u^.rties.

^ 1 I ^.zla d La^ces atvert?;tiie cl to ua rttact P kr. ei ifiC31^ rOn March 3, 2011, As T lis '(i, )

or five tim.es to .receive instnaclions on how to deposit $150,000 as recliiireEi by ttie Baizlti. and to

inalce tlle $9,000 payment fp: the Bank's appraisa-l.

(v) N1r. Kruinel did not retzirzx Ashland La.Tces' calls until close of b-asineGs.

20. IJ*non review of the evidence, tlae Cotirt finds that no written or verba,l agreement was

entered into at tae J^aL^ary 7, 2011 ^.-teeli.xxg Dr shortly tlierea'^er. The parties narrely discttssed a

broacl fTaPZewtirlt of a poten*,ial settlemf-,rLtpxirsLtant to which lle-Pendsnts and Asllland. Laltes

would pay FirstMerit $1,300,000 at a_ indLterzr:i.^.a:te tirae, Rinded t^.rougL a, combination of del?t

6
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fmancing the sale of a por tiori oftl.e F`roperties, toz a total of S 1,500,000 in ss.t;s±'actlon of tbosc

parties° ira:tlebiedness to FzrstlY.iez-it. This broad -und' erstanding was never put M writing, rfor was.

Defen:daats' assertiorz that Firs`u'V1erit agrced iiot to pursuo any legal p_rcaceedin:gs against -ffie

Chia.rarttor Dcfend^.̀rts.

21. The record establishes t1iat the laarties 4id not dxsctIss several terms of tiu proposed

trallsadCion, izlchading, witli4^jt limitation, wlien the $ 1,3 00,0 00 payincnt was ta be martc, how

exactiy it was to be fltnded, how cerka-i.n xent monies being hel(? by tne co^rrt appaint d receivei

of the Properties wortld be disbursed, or tem:s ofthe comiai.#inent letter frotrx West flield Barac.

I uztlzexmarc, Defendants have f;^Aleci to pxoclrice awriting, s:gr^eci by Fi.rstlvlerit, mernorializzn.g

the terzns of the a.llege^. a^ eeme^.t ^'ros^. that ineet^^g.

22. «ith respGct to Defendaxits' allegation that between the tzme of the Januai^y 7, 2€311

i7ii.t:a1 meettTxg and March 1g 2011 FirstiMcrit en.terwd into a valid and eiiforcea'bl.e forboarance

agreemeiat with Aslil,,md Lakes, it appears that the p^ ties 7^.aerely continued to disct3ss the t^.xzns

for apotelZtial forbearartce agreement and that iira defzr.ite iei`m-s were ever agrecd upon, See

gcaaera.lly, the e-7iZait exchanges betwoen Inks, Kr-umel, Gilbert, md the ai-torrn.eys for Fz!°stMcr^:.t

and Ashlan.d .Lal^es.

23. Mr. 'Wcs alleges Lxat, in vaHMIs telen1hone cortversati=s l-atex in tiae afl:er:aoo:1 o'i March

7, 2011, Mr. K-ria."1el supposedly agreed over the pl7one to accept iSie $15 0,000 deposit - a

eonEention. N1r:. Krumel denies. N1r. Irdcs also alleged cl:ur''1ng the liearing, -for the first time, that

In1.cs agreed to pay $9,000 for the appraisal, agreed that Tirstlvl^erit wou,ld represent and

warrant the conclusions of i:ll-e appraisal in tize Draft Forbmrance Agreement, and that FirstAllurit

st;.ppc;s;;dly ag€eedto allow Mr. inlcs to retain tb.e zent money being held by the reoeiver. Ltit

then Mr. Inks claimed that on the zrtorzaing of i'Iarch 8, 2011,1 irstMerit said it would not

7
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represent and warzaz^.i. the conclusions of the a^praisai in the Dre ft for'aeurar^ce Aareez^ent, and

Iv1.r, Inks tlsen clailxzed that ho 4greed tLat First''^iSerit did r~ot have to do so. Mr. Kru.mel denies

c`l,greeiaQ by telephone to aIby of these changed teiTZls,

24. 7Iowover, it is undisputed •tha.t, no later il'za.ri 4:00 PM ou 'Maxch 8, 2011, Mr. Kr,:me-l

fipol{e to ^!ti:. Inks by telephone and advised him that FirstMerit wo`old not a.gye^ to a forlac;ara.iice

{Lhat the a.trction would proceed as sahvdtzlod.

It is iuzther ^ndisputdd that the dra:Et forbearance agrecmel^^ was never "revisecl" in

writ`en. form a:nd/or signed by ci{.:her paty prior to tlle March 9, 2011 Zmtiopa.

coNCI;U^IC71V'S OF LAW

1. Giv. R. 60(B) provides relief fxom finaljiidgment for ^̂ ao follolAring ieasorzs:

(l,) Mist^l^e, inadve^-i_ez^ce, stiri^rise; or exciisab]e ne^;lecs;

^2) Newly discov°red evidence wZiich by dtie diligence coald not have been

d.iscovered in tii-ne to Ynove for I. -iieva' tria.l under Ri.ud 59(B);

(3) rratkd, whether :heretofflre denaminated xnirinsi.c or e^^izrtisic, misreprUseaa.tation or

other rrIscondlici' of an adverse party;

(4) The judgmen.t ha,,^ been satisfzed, reieased or discliarged, or a Priox 3mr-Ig mtint upon

wh.`tch it is betsed has been aeversed or ol=herwisc vaa:Lted., or it is no longer

eciultab1e -dawt the j'Lidgment should have prospecli.ve application; or

(5) .A.nyoiher reason j•utifying relief from the jUdgmen.t.

2. Civ. R. 60(B) is the procedcizal toal use^ to vacate all jLidgmeats, including cognovit

3ioies (or pronmi:ssory n.otes). Aclorizett v. Baltirtzor,? (1974), 39 Ohio App.2d 97, 101 - -Nc,rma?Iy,

to prevail or, amodon for re3.ief.^'rom judgtaeTat pursuant to Civ. R. 50(13), tl7v rzs.ovr:nt n.zusG

affarTnativeiy dennoalstrate; 7..) it is entitled to relief -Lnder one of the grouncl.s set forth in C:iv. R.

S
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60(B) above, 2.) it has a me:iitar±ou:s defense or elaim to pxeseat if rel'zefis gra.nttd, aizd 3.) the

G rE itatorr^rxtic ^lectric v, ^?._^Cmotiori is timely filvcl withinihe time ;[imit set by Civ. R. 60(B).

Indaa«ries (1:976), 47 Ohio St.2d 146, 150-S 1. If a. party fails to prove 2ti-ay of these tls:ee

elerra.evts, tlje trial coult muSt deny the a-iotion. Poss Chevrolet, Inc. (1988), 36 OILO St.3d 17,

20.

3. A paz^r's l^i^rd^n, however, is lessen.ed. ^rhen zli.n^ a motion to vucate,^ud.gment on a

cogz^c^vit nate. Nfczld.n^an ;^'^nar:cac;I v. I^^^^tal ^'ora^^ In^a^zng. ^Inc:, ^QOb CJkiir^ 4D7 7, P9, Nii7ti^

A^^. I7ist. No. C,^. 2ai^1.. 1.n sueh a case, th^; s^ao^arit ^eed. c^nly af^zx^xati^rely demonstrate tt^v

secflnd and third elements 15or relief 'from.judp-ten.t =der Civ. R. 60($) - that there is a

meritorzolls defense and that the motioil was tirnel^r. Id, aiting :Mec'ina Supply Co., tnc, v,

Corrado (1996), 116 Ohio App.3d 847, 850-851.

As the pending M ation to Vacate SudUiuen;t relates to a cognovit note, Dete^^da!ats do not

h1-Ye to establish tlZe fivrst element dflie GT.E Aactonic, ic .EIectric test - tlla.t they are cntitled to

reli,ef tmder one of thc grounds ^et forth iii Ciw. R. 60(I3)(1) tSraueh (5).

5. As to 1_he second elern:eiit the C'rTF.Af utomatic ^'iectr°ic test, tlie Court coiiclixdes that

Defendants' Motion was fiimely rrza.dP, fi'he i^.otiozl was filed w^ti ui -mo weei.cs .-11 thL ^.ate of

f^le Cogrtovit h:dgrrteaifi.

6, As to the third vlement tl-te GTE, Azctoancttzc .cllectric test, Defendants' ai.iegc th.e

ili.e:r.itorious def4-ase that the parties (Ashland Lalkes, :Defeadants, and Fir; tMerit) enteretl izztQ the

oral farbea: mce a.gree:rzout in whicl3 J~`irstMerit agreed. nnt to exercise its xights and remedies

-aader tl:e loan docuine?xts, ?ncludin.g tlle righ.^t to pumte legal procetdings against tlze CuarGntoi
;

Def4ridants. Upon rev,xew, a.?ihoLgh the parties are at add.s whether an oral forbeararice

agreen^Lerit was ulti?nately en.ter^cl into, the Coart finds that Defendants iiave assertefl opGrauve

9
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f^;c:ks tl.^t 'emon.sl'rate tlaat they Iiave a zneri.torious de;^er .se t11ai; could ji.stiiY ?'elieffro;n

j^do-rnent. See e.LT., ^Qa7c Fc rnily Tnvesis. v. Billings, 2006 Ohio 764, Ninriz i}ist. C. fi.Nos.

05CrA.008699 n.nd 05CA008691, at P 19 (a njovin; pai-ty is not required to prove thai l^u v.^ll

Ltltil°na.tely prevaii if relief is gra.,ted). However, upon r-evi.evr of Plaintifi s other argumerits

witli respect to the alleged ural, ^'c^rbeara,nce agaz'eement, the Covzi i'inds Defendants' defense is

barred by issue a.aacl claim preclusion, Wuredby tlre statute of fra.-Lids and contrary to statLltc.

^. F i^'st, this z^.atter is barred. by the.cloct^zne of clazrri and issue precl^;sion. :A.sl^.Iaiid Laj^es

raised the ic.ea.tiual claim in its Ashland La.lces® Motion to Set Aside tlie Sl7eriffs Sale and in

€3pposition to FirstMertt's Moticn ^,a Conf ìiz-^.^. S1leriif s Sale, and xelzecl oiZ tl!e sazne li^lcs

Affida.vit 1:l-iat Defei_idants rely on herein. Tl-ie Asliland Ca ua-iiy C'oui-t specii~ically held that rfo

sucl-i agreenlent was made and clcnied the IvMotion.

8. Wlxile Asl^.and Lak-es has appealed the April 15 an.d 3tw.e 3 7iadgxr.ent Enti'ies, tlle mei-e

fzling of aix appeal does n©t act to negate any pxec;lu.sive eEFeci tliosc orders ^ave. C'ully v.

LutheYan ^3led., Ctr. (1987), 37 C}bio App_3d 64, 65 ("it is we1T-setz1ecl that the pencJ:er.cy of an

appeal cl:oes not praw^nt tlxejacigment's ei't'ect as res judicata ia a stibseclu.:ent action,"),

9.
,S aruiors ipcec.Eti^^a e ^; 'r." ^f t^.:B cnif-^`.r'i^v̀ `^,il?td/ of t^1 ^̂.'''11e Ashland Cotl^tiv Co^.^^^i ^^:-A^.^*Lx^a^-̂ xva. ^.

alleged oral forbeararlce agreemGzYf in this case, Clairsi aad issue pr ;clt3.sion apply to fizial orders.

Grava v. Pa^rkrjac.zn Twp. (1995), 73 Olv:o St.3d 379, syllabus (claim preclttsian). Fort Frye

"1`eacher.S'Ass'n, 0-EA1iVEA v. Stczte Errrplcrynzent ReTatiorzs Bd. (1998), 9 1 Ohio St.3d 392, 395

(issue preGlusioa3:). An ordvr cn-afirmilig ajudicial sale is a tmal order under established law.

See Ci1izens Loart & Sav. C'o, v. Storw (1965), 1 0l-sio App.2d 551, 552 and C'iti.ens fUlortgc;ue

Cp,^- v. ^/c,Dariel (Oct. 30, 19-81), 4th Dist. Nlo. 748, 1981 WL 6046, at *]:. In.th.is case, the

S^ûne 3rd Tcxdgmcnt Ez^,txy granted Fiz^stMeri.t's confirzv!atiorl Motions an:d dire^te6 1~irstlVierit to

t0
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submit con.-Pirmatioii. dec7ees ,€or entry. Tb.e Catirt firxds these orders to have stuf fici ent ^^iality to

have a precl4sive effzct.

1 p. Furtlezxnore, the DPfer!dants stais.d in privity Nvit.i Ashland Laltes, and as such, are inotiod

by the Ashland County Coizrt's datcrmizzatioii and a.re precluded from re-litJ.gatirg "die issuL of

t1^e cxistez^oe ta^ d ezlfoz-ceability of the ail.egeci oral agreement here.

Z 1 ^tl^iie Defendants vy.ere not paT,fies to tlle ulideslying foreclosztre, czse, they are in priv:ty

witli Ashland L^LeM anci are eqaally votin.d by the Aslllazxd CaLuaty Caztrt's judgnxezxt. Generally

speaking, "wl^^t Gonstibates priviiy in t^.e context of res judicata is sonxuwl7at a111,04ahous."

I3rotiiln v. Dayton (2000), 89 Ohio St3d 245, 248, l=fowever, the Sz:preme Court 17a.s "applied a

broad defiz°:i.tl.osz to determine -wlieaiEr ihe reia:tios3.sli-ip between the parties is close enough to

invoke the doctrizie" and thus, "a rr?.utuality of interest, includina, an ident:xt<f of desired result,

m-ay ci7cate privity.°" Kirkhar't v. Keiper-, 101 Ohio St.3d 377, 2004-0hio-1 496, at (ciuoting

b:-ownx 89 C'JhioSt.3d at 24$). The Court notes that 1)vfe.nd.ar_ts' were Iiszed. as gt.zarantor.s in th,--

tevified Drzft Forbezrs.n:ac Agreement rc1'erezxced to and a.tlach°.d to Ki^Lirn:el's Marcl. 3, 2011 e--

ynail to Tnlcs.

12, The CoLxrt finds ti.iat privity exists 'Det"wec^^ Die14tida:^ts ^nd As1,? §nd LEkes,bot1.i bee.au4se

iWlr. Inks az.1c1 Mr. Slyz:nan own and/ar control Ashlp-..^.c1 Lalc.es, a_nd bPcaz.;,se al: Difendan.ts.lxs:d the

ability to participate, arxd in. %he case of Mr. Znlcs did participat.e; in the underlyin; foreclosure

ca5e. 1;,^. addition, had. As1iland Le^c.es prevaa.led ira the Ash1anci County case, that Court's

iuclgraent would have given Defendants a direct bc;nez;t.

13, Defendmts slaare a very close relationship wi:tl.zAshla.nd Ta.Lces. Undex Clhi4 Iaar, t?1e

c uners of closely 11e1d entities; stien as close corpc,rati.ons, pa.r;nexsiasx and conzpazies,

geaeraily stazxd in privity with tiZeiz: erzfi_iti.es. See, e.g., Palivchctk v. PaRvcj-,crk Co., $tl-i Dist. No_

iI
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91794; 201O-Oliio-1656, at. ^120 (holdina that a par(:iier of a paz-tzieTship u-as in p.rivizy wi'rh the

partncrship, sucli that 1:he partn.er was barn-,ct from rc-Htigati?Zg a co9novit jztdaMera eateted

^gainst the pa:rl:nership bt^t not aLainst Izex); BtJsra:es4 Data Syst^rns, In c, v. Gourinet C4 Corp.,

9tla llist. No. 23808, 2008tiOlszo-409, at 1(31 (ag-Teeing ttiat "a carporatlon is in privity utith its

shareholders"); and ONesti v. De13c:rtolo ,Real.ry Corp., 113 Ohio St. 3d 59, 2007-lJhio,1102, at

TIIQ (o6s^rving that a.nassociation an.d its ment-hers m:ay'oe .i_n privity). In tl^.is case, Ash3.ar!cI

Lakes is a single purpose entity owned. 50% by Mr. SlymLan and 50°lo 'L)y two entities lz: which

Mr. Inks has a 50° n interest._ M. lizl.cs is also Ashla.ndLalces:."managing mernber.°' The CocLrt

to esi^blisl: p ivity.concludes iiat a sur^^cient relatio^^^I^i^ exists

14. . 1vloreover, Defendarit , slrare a "mu-Luaa:zty of interesi:" with AshlaziG Lykes. Sec, e.g.,

0'Neszi, supra at 119 C"[i1ndivicluals *lio raise identical lcgal clzi^.ss ar.d seek identical rather than

.l<y tailored resulls inay be in privily."); and Brown v_ .Z??Vtorz (2000), 89 01-iio St.3dindividua

245, 248. (finding tl--tt a"n>uwa#.ity of ini-erest, inal'Ld^zg an identity of desircd restilt," crc-r-if:es

privity). Defendants allege f1iat both they ard MhlG.t.id Lakes were partJes to the same purportecl

oral forbearance agrueiue^t with ^irstl^!Ieti.t in thc tt.nderlying ^oreclostize Case>Delenda.rits

all^;g8 fl1at,1ll1der tZlis callegCd f,^€;r.^'•e1neflE:, iboiit3 thEy €^-12u- AShla.^^..̂  Lakes 4`jer? to rccl?ive debi

forgiver.eess. Mr. Inks was personally iaz'valved in tLe consortium tl-iat planned to acquire the

properties pursuarat to tlie a1leged oral ag_reena.ent. And Defendants seelc, in this proccedln.g, fil.ie

identical reli:ef that Ashland Lalkes sought in ;1i-e Foreclosure t-ase: judicial eilforcen_ent of the

al.leged oral forbearance agreement against FirstMerit. '1'hus, Defezldants sharc a"inutuality of

interesw%th .Ashland La1c4s and are eclLtally bound by tho Ashl, an:d County Coliri° s; udgrirent in

the underlykzi; i`brcclosure case. See, e.g., State ex rer. Schuc^hter V. Ulzlo 1'ublzc Et7:plqvee:s

F^tar etnet.t Bd. (2009), 121 Ohio St.3d 526, 2009QhiQ-Z744, at TT36 37 {finclix,-^ fihat adverse

Y2
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pFRS service credit deternli.na.tio,x against one employee ofihc Le ;al Dp_fander nffice I.ad

recl^.isivz effect agaii^st ^:nolher eznplo;^eL who p^icipated in the otl^er eznployee's 1iea^ing,^

partieulariy since a deterlnin^tiat^ aga.inst PP 1^S wo^-Id have'•oe^.efitted botl.^ ern.ployees, a3^.d

Daniel v. ShoYebc<s:k Clevelarrcl, 8th Dist. 'No. 92832, 2010-Ohio-1054, at 119 (obse-Mag that all

tllree co-bon~owers xulcler a loaTa. would be in privity wi&'Ll one anot^or uitll respect to a ju.dgmer:t

in favor of{-ie bank, even if not all of the co-borrowers were parties to the prior procvedh-ig,

because all co-laozrowers sougklt the same resi.tlt).

15. This rnuWatity of interest is furtlier eviden.ced by Mr. L-I's direcl iily'olverrxerit in the

Aslifand Cou:.it'y crse. Mr. IziI:s directly pa?ticipated in the Foruolos-ate Case, su:iomitting PLn

affidavit on Ashland Lakes' belialf-th.e s-,.= Inks Affidavit he fled in tii.is case-s-ra.d testifying

for Ashland Lakes at tlae hdaring fln the Confriua.tioii Gbjectiozt. In addition, Deferdta3.ts are

represezited by tlresame attorneys who represeated Asliland Lakes in the Foreclostso Case, ai-ici

a1: Defen.dan1s tllerefozP lmevr, or should have known, aboLtt tho Voreclosure Case proceedings

ar^d,could have l)ar'i:icipated. This level of participatior. Xs suff eient t^. establisla privi't^J, see, e. g.,

Schachter, 2009-Q1iio-1704, at j(j 38-39 (finding privity existed wl-iere a non-}:a.rt:.y pc,rticipatecl

1u tjj.e laZoCeedill.gs or had -Che oppoMTlltY to iGiii ihi k
'3r CCe-^d:1ngs b? iI cLlose ln t 1:o), particularly

wl7ere, as here, Defendants woulci lzave beaeftted had Ashland Lakes prevailed on ^.-Le znerits of

its Confam.ation Objectiozi.

16, TDefendauts, as privi°s of A.sMarid Lakes, are ba-red from re-litzgati.n.g t.lze foreclosure

agreernent's existence as a matter of claim and isstaa preclusion based on the Ashlaiad Coun.ty

Coi.trt° s^1.pxil 15 and June 3 Tuclgnez^t Ea^t^.les in the foreclosure case. As si^.ch, Defenda^is2

al9.eged cT.efense :s barred by il-ie doctrine of issue and claim pre.c.Iusio^-.

17, 'I'hp- Court also finds Defendants' alleged defeuse is barred by the Sta.tu.tf,- of Fr;.uds.
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Defendaz^ts' hatte alleged that.A.shi^nc^ Lakes z:nd ^'iistl^!^eritentered into the alltigecl oral

fa'rbe:a,•a7a.ce agreezrent. Rowevar, this defer€se lacks m- erit necause iorbearance agreements fall

^,At1 in the statute of frattds arzd zxi.ust be iri_vrritkzg to be enforceabie,

l g. olii.o's St?vt-u.te of Fa'attds expressly applies to co-miaercial loa-as like the Ioaxiat issue aa

this cAse. R.C. 1335.02(S) prcvides, in pertinerl: part, tl-iat "In]o pa.rl:y to a loan agreei-Ll-crztniay

brizig an artion on a loa.^ agreement ur,less the ags`ee^.egt is in writ no a^:cl is si^ked by tlze ps^rty

a.gainst whonx the action is broag1it..." Cotuts hmreg.tls.rly applied R.C. 1335.02 to bar._

enforcex1ient of alieSccl oral agrcem.elxts to rnalce loans or to modify the tet-rns of existing

See, e.g.; Ed S°GhOty & Sons, Znc. v. Soc'y.Nat'II3ank (1996), 75 Ohio St.3c1:433, 438-39 (bannng

the enforcement of an allened. verbal proznise to finance a real estate development), Lnnikin v,

First Camrnttnzty, 13ctnk.Orlsr. 29, 2001), 10th. Dist. No. OOAI"-935, 2001 W-L 300732,'1"20-21

(rejectir.g oral rnodi.:acatioii regarding his payInent ahligaf.aons occ7:u`t`ecl as a resitlt of

Gonversatiow with tl^e ban;.c's Iaaza offfcer); Fifth Third Bank v, Lahafe, 2006-01hic-4239; Fifth

Drst. No. 2005CAJOI 87 ^'z 2006CA00040, at 1141 (rejectiazg a defense to a cogziovit judgment

based Qtz a,n alleged flral proiii.ise to refin«nce a I.oan), atid Fifth Thircl.l3ank v, RedclzsJz, 2002

Qlhio 5030, Ninl'h Dist. C.A, No. 02i A0Oio-2yl., a^ P25 (rejectiig a^1?^^Pd or^l a^re^.n.le^tio

recast tlie payrnents ^.:^.d cl1an.ge the varia'^le interest rate iLto a interest rate).

19. i arb earance agreements, liIco the alleged axal agreeznen.t here, a-e "lc^ar:: a greer-slents" as

defizzed by R.C. 1333,02 and fall Withi.ri the statute of frauds. As a result, ^-t fo±eaiance

^crreei'i).LITt must be. L: VVritllla, aiId oral foTbvaras"lc-- &:glree171eats c
`Ire ALEI7fO-^c^ablt as -a T73.atter, of

law. See, e.g., United EWes Sul°, Ca, v. Keyeo-rp (N.D. Ohio Aug. 13, 200 7), 2007 U.S. Dist.

1 3(srou^ety`s ac^ti.©n ^.^ainst l^a.r.^k. based upon -il^.e purported s^ral for'cearaz^ce iss S F 99 6,
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ba,rreci under t o siatiste of fraads becatl4e it con.,stitutes a loaa:a ag'!-eeineat, ^WL.ich is riot in writing

nor signed by tlie party to be charged).

M Ol io's Statut4 afiFraLtc3s al:so apulies to the discharge of a mortgage as it is ^n intere.st in

Iand. R.C. 1335.05 req7iires a contract for sale of I.^-ud to La in. wriling, C7zal a;ceemants to

release or discharge a n1ortgage is void. DOtLgla,s CO. yt.'Gatts (1982), 8 Ohio App.3d.. 186, 187.

See a1so; Gatts v. E.G.I'G. (1983), 14 Ohio App.3d 243, 219-250 (rejecti.ng an alleged discharge

of z:aozfigage by accord and sdiisfaction deiied because the dischas-ge was not reduced to writizzg)

and Nzca7ozczkes v, The Deryk GabHeZ Tangeancan Irrevocable Trus# (Dec. 26, 2000), Tenth App,

Dist: No. OOA.P-7, 2000 01zo AFp. 7..exis 6135 (re,jeciing -:m alleged oral agi-e.ement after the note

was executed to relcase defeiidnt's obl`zgatioii on the iiotc aixd moxtgag-, to effectuate a gift to

clefend2nt's trusteo). Here, the alleged oral forlaearmce anreemerit cor^Leznplated the discl-arge

oftt-ie mortgage up oa t:lie conzpletion of the other 'ieznis oft.,he agreement. See Draft r, orhearance

,AgreemeW, Section 6(c), page tives. As this alieged clischarge was not redtteecl to writii^g the

orall forbearance s:ggeemznt violated the statlite of ftciuds and is tlre^^fc.`ceabie.

20. Defendants' effoa-t to t.alce the alleged oral agreement.oi^T of the statute of frs.ztds by

Gb2Tactellllx]git as El: "sett1eTmcnt agT.cel'neT]Calso la ciCs 11!8I`^ii.. O^'aaG uv'ui^^ :^^^^^IL? 2 Y1c^c r^^u

excc,ptiozi to.tlle statute of satxds for sett:l.einent agrepmonts ihat are made in opcn cotr t aiid o,-1

tlxe record. See, e.g., Spercel v. Ster^1irig InGlustries; Inc. (1072), 31 Ohio St.2d 36, paragraph an^

of the syllabus; and Siate Dep't of?V'aturctl Resaurces v. Hughcs (Nm 30, 2000), 6tl3 Dist. No.

2-00-002, 2000 WL I757645, *3, iu7zeported. ]3Lzt this exception does not apply to ca.ses wltere

tl-ie putative "settlernent agree.m.eat" was negotiated out of court without judicial invalvement. In

those cases, the agreem:e,,A zrlust be iri wr'=ting to be enforceable if it othei^wise falls witl-Lin the

statute of irauds, regardIess of wlaetlAerit is a"se.ttlement aureemaat" or not, Sher777ccn v. :tlafries
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(1995,^. 7^ Ohio St.3d 125, 129 (^.o1di^.g fl^atasa alleged orai. settlement abreementtl^:at vioiated

ti.ze statute o.ffra.Ltds'tvas uneyaforceable as amaatter,of 1;3w); Cando,ai zn itirrts at Sti;nerl^idgn

Chvner's' Associatzon, Inc. v- Patton, 5tll Iji:sf. No. 94139, 2010-ahia-3616} at %:[ 31 (indicatiz g

fl7.a.^k tIie statu.te of £r-au:d:s baxs enforce.o7.ent a1'a'verbal setaeinent agreement tlia.t ir:volved Iffie Salo

of real esfiate); azzd Thornas v. Thomas (% 992), 5 Ohio App.3d 94, 99 (findi;:g ti?at ,-m ua?-executed

marital 'separatian agreemenE, negotiated out-of cau.rt, is unesrforceable under 6e statate of

frauds). A?thaugh. Deferxdants cite t4e lorte case of Bankers 7°ruar C.arnparay of C'cr.?y'oYnicr v,

}YrigFr.t, 201 a0 Lt.o 1697, Sixth Disi:: No.` r-Dg-009 fior the proposition tnat a oral settlenleut

<g^ eern ez^d iu a foreelasure actian is tinforceable; that decision has on7^y jse^-sti^si ve att#^ orii^.

Yttrd,erlaot'e, tlle agreement at issue was a loan inodification, and as sucPi, it did not contemplate

ot come antQ pIay, contrary to thethe disoh:a.rge of a moetgage. Therpfore, R.C. 1335.05 did n'

case Ilerein.

^ ^. Tlle agreement Dcfendaizi`s seek to eri:f°orc.e is, e, best, an out-oi-coi.irt agreemeTA:

Deiendants do not cyaizn, nor can they, that thi s.so-called "settlemer.tagreeinent" was ezttered

iv-to on the record before a court of record., or was memorialized by a jtidgme.zt ez?try eatered by

stiCil a Col,it"t. As a reslZlt, tl1e alleged ``settlerTl.eITC A. ;'reeirieitty' doea not £at1 tjzn _r_i ^ ow

statatc of fiatkds exception t,r.at exists for those oral a;reemimts that are e3a tered into on the xecGrcl

itz opel^ court. As sttch, Deferdan:ts' allzged defens4 is barrcd by tl-ie Stati.ite of. Unniia:dons.

22. Lastly, I7zI`erlds.n.ts' agreement is also barred by the pail-ies' clear zzlfierit Uzat ^.^^yy

forbearaz^ce be in -vaittng. to be ezi!'orceable. First, tl2e parties, had entpred into ttzee prior

farboaaazice agreenL ents, all of i.lxem iil Nvr^t;.ng, in wiiicl-i DefendanLi agreed tlzatFlr: $4er.it

would nat v1axvo or modifX ^_Tiy of its rights or remedies except in a writing hi gned by the baa^,11;..

Second, drtring the partics' z.egotiaticzi.s, Mr. Inks 1eiaeajed1y iiz:sis-ted that aray d°aI 1be in writiing
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to be enfo^ ceatlo. As a result, î efe^.clants' alleged mcril'oy7ous ^.efense contradicts tY:ei^ znior

coirse of dealings ar_.d Mr. Inlc's stated deman.d that tlie farbeara.zc:e agreenlent be in ^i-iting.

23. It s-LMd.isi7n,tfied that 1,'iist3Ierit, Ashland Lakes, and Defendaxi.ts were parta.c.s to tl-ff ee

priorforbearance agree ne 1ts, p^rs^zani to wl3?ch .^Yirs:tM4rit agreec3. to forbe;zr from exercising it^;

rights and remedzes and to o1herwise grant Defenzia.nts fin.ar.,cial aicom-naodatzons. Lac'i pHor

for^earaa^ce a;:reerr.ezit was in vrz titig. rarther, in the last suc'A agreemen.t, Defendan.ts e;tpressly

a^ree^. ila:at:

"No Waa:-ver. The failaa•e or delay of Firsilvlerit .'tn eraforcing aTiy : ight or

obligation or auy provisioil of this A.greemezat i:-I an•y instance slzs.ll iiot constitu.tc

a waiver t'n.ereof in that or zny o'ta.er r*3.stanGe. I'irst^^'Vierit raiav only waive s^:LcI3

righ.t, al?ligation; or provision by aiz insfun.ina.ent signed by it.

Aanendments in NVr ifia^^. Na amendment, rnodific^.tion, rescission, va a.iver; or

relcase. of :^ny provisz4n of this Agreen1en.t shall be effuctive unless the same shall

be in v-rit-ing and sigr3°d by trze pa.rti:es tkzureto.'°

24. ;C]zc last obligation by Fi.rst!"vSe:it to forbear terminated, at ti'ie latest, when Dafeaidanis

failed to repay the Nate by June 30, 201.0. I3efendants seek to enforce an alleged aQ eerncnt by

, r 2n ^C? 0. 'ro do so ^?•^a.^''dflniC to fo3'^7E:'uT or gLc^„1^' fTl'ctrlciala^.Gon11"1^Q
j
ULions 3̂Gj

;x^ritte^. forbearanc:. or lo^.n. mocl`zfcatiotz..^grecrs?ent,, signed by 1 irst?':cr.i^' was required. T^^o sLic}i

agreeznenfi exists, and ar^y a11e ;ed cral iorlacaranc, ag*cernent is uz^enforceable.per the p6.-ties'

contract and can;.lot form the basis for relicf f-rorii 3udgment.

25. Tn addition, N^.r. Ink:s' testimciny con:aerning the parkieS' negotiations in Marc112011

established that the parrties required any agreements to be in writing. See also, March

l.bttzr to K.nimel. Under CJb.io la'+v, "when pa.rtius intend that their agre,emerat shall be rer'uced to

writing and signed, no cozxtract exi.sts Luntil the ti^Tit^.er•i agreement is exectltcd." C^r.r•u v. Nestlc
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tyS^J; Inc. (C.A. 6, 7iily 27, 2000), -i\Io. 99-3377, 2000 WL 109149(3, ^7 (ir.tex^zal quotatio n

oznitCed). See also O;vetzsv. bai?or, SccnLd Dist. No, 2002CA29, 2009-Ohio-2741: at v^,120

0-71ndirt.g that Nxhere paxty fo mediation did I'loi mardfesl an intent to be boctnd abseat a signe-d

a^;reenzent, an all eged oral mediatzon agreement, was unv.nforceabie).

26 Mr. Inks admits th.at on Mtxch 3, 2011, Iae telephoned Mr. Krurnel and asked 1,,n:ir-ae1 to

c%escrsbe, 2n w-Htvng ; ` ĉhe tellns on which FirstMerit tivo ul.d. s..gree to canGel tlze auctao^i, lv1r. In.l.ts

admits that Mr. K-rL^.mel sent 11-im ti Term Sheet on Marcb. 4, 2011, containing slich terms, aild

that the Terin Sheet expressly condit:ionecl a.n,y ag;reenient on a w'zitterz agc.°eement, signed by tt-,e

I irst^Ieri^. V1r. Ylilcs RiTa'ior adn'liis ilzat Mr,1;;I t',mei tlleal sent':zin^, orz March 7, 201 ^, avnitten

forbearance a.grc;ex^z^:eratthe I^ra^^"t Forbearance Agreen^ent. M:r. Inks then se^;t I\ti;. :[^ruRiel a

iettex on the afkenwon of Marcls 7tti that rejectud the bank's terms, tiiade a counteroiqer, and

a;Forbea; axice Agree:r-,ie"t be revised consistevit with Iiis eotinterafier's temnsinsisted tlzat tl?e 7Jr-fit

by the mominb of Matcii 8th, so the deal could be "signed by the various parties aizd close [dj"

prior to t1he 'aacti:ozI.

77, Ta.ken together, these facts conclusively establish that botli Defendants and FixstMerit

rnan.ifested an. intention not ta be uoiind- absent exec^^Gxor^ v^ a mTiYteu a^ePz^^c^t. Whiie Mr. Iriks

nQw cla.inzs that l-ie dropped Lq.ny reqoirernent that a writtcn agreenl-ent be iza.ade within a liaif 17.ecir

after seizdi.ng his March 7 T.,c:tuor that expressly con,tained such a roquiremen.t; t?iis claiz^.a does not

vztiai:e the na ^aiver/aa^^erl l^nents iai wdtingl: repirement.

28. Both Defendants' priur deal.ings wi1h.First"\herit and Defendai<ts' conduct: cli-tring the

parties' unsuccessful forbearance negotiations demonstrate that t7.ic psaalie,^ did not inteiad to be -

. legally bmirxd a.bsyut a writtera agrGem ent. As such, Deferidants' alleged def i7se is bzl:rred by the

ritiT,iu tc be erffa ceabIe.pa.rd-es' clear intel?t that any forbearance be in w,
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29 . 'Basca 7^Por^ the a^bo`vU, tlie Got,^rt finds 7efez:da.nt^,' C Iv^l P.ule b0(^^ 3^^4^;0^ '£or i^elief

from Tudgm_er^^: not w&ll taken and it is den:i.ed. Tb.ere is no Z-^tst r^asoa fo. ^.cIay_

So 0rdered.

UD^F13L1DY I-l^ NUER

cc via fax: AztorJaey Patri ck Lewis
Attorney Scoit Kaim

,
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1335e02 Actions on loan agreements.

(A) As used in this section:

(1) "Debtor" means a person that obtains credit or seeks a loan agreement with a financial institution
or owes money to a financial institution.

(2) "Financial institution" means either of the following:

(a) A federally or state-chartered bank, savings bank, savings and loan association, or credit union, or

a holding company, subsidiary, or affiliate of a bank, savings bank, or savings and !oan association;

(b) A licensee under sections 1321.01 to 1321.19 of the Revised Code, or a registrant under sections

1321,51 to 1321.60 of the Revised Code, or a parent company, subsidiary, or affiliate of a licensee or
registrant.

(3) "Loan agreement" means one or more promises, promissory notes, agreements, undertakings,

security agreements, mortgages; or other documents or commitments, or any combination of ttiese

documents or commitments, pursuant to whici-3 a financial institution loans or delays, or agrees to loan

or delay, repayment of money, goods, or anything of value, or otherwise extends credit or makes a

financial accommodation. "Loan agreement" does not inc.iude a proniise, promissory note, agreement,

undertaking, or other document or commitment relating to a credit card, a charge card, a revolving

budget agreement subject to section 1317.11 of the Revised Code, an open--end loan agreement

subject to section 1321.16 or 132i.58 of the Revised Code, or an open-erid credit agreement subject

to section 1109.15 of the Revised Code.

(B) No party to a loan agreement may bring an action on a loan agreement unless the agreement is in

writing and is signed by the party against whom the action is brought or by the authorized

representative of the party against whom the action is brought. However, a loan agreement need not

be signed by an officer or other authorized representative of a financ.ial institution, if the loan
agreement is in the form of a promissory note or other document or commitment that describes the

credit or loan and the loan agreement, by its terms, satisfies all of the following conditions:

(1) The loan agreement is intended by the parties to be signed by the debtor but not by an officer or
other authorized representative of the financial institution.

(2) The loan agreement has been signed by the debtor.

(3) The delivery of the loan agreement has been accepted by the financial institution. '

(C) The terms of a loan agreement subject to this section, including the rights and obligations of the

parties to the loan agreement, shall be determined solely from the written loan agreement, and shall

not be varied by any oral agreements that are made or discussions that occur before or

conternporaneously with the execution of the loan agreement. Any prior oral agreements between the
parties are superseded by the loan agreement.

(D) This section does not apply to any loan agreement in which the proceeds of the loan agreement

are used by the debtor prirnarily for personal, household,_ or farnily purposes and either of the following
applies:

(1) The proceeds of the loan agreernent are less than forty thousand doilars;

$ 4
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(2) A security interest securing the loan agreement is or wiii be acquired in the primary res;derice of
the debtor.

Effective Date: 0 J.-01-199 7
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1335Q05 Certain ^greements ta be in writing.

Page 1: of 1

No action shall be brought whereby to charge the defendant, upon a special promise, to answer for the

debt, default, or miscarriage of another person; nor to charge an executor or administrator upon a

special promise to answer damages out of his own estate; nor to charge a person upon an agreement

made upon consideration of marriage, or up-on a contract or sale of lands, tenements, oi'

hereditaments, or- interest in or concernina them, or upon an agreement that is not to be performed

within one year from the making thereof; unless the agreement upon which such action is brought, or

some memorandum or note thereof, is in writing and signed by the party to be charged therewith or
some other person thereunto by him or her lawfully authorized.

No action shall be brought to charge a person licensed by Chapter 4731. of the Revised Code to

practice medicine or surgery, osteopathic medicine or surgery., or podiatric medicine and surgery in

this state, upon any promise or agreement re(ating to a niedical prognosis unless the promise or
agreement is in writing and signed by the party to be charged therewith.

Effective Date: 07-01--1976

$^
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RL-LE 60. Relief From Judgment or Order

(A) Clerical mistakes. Clerical mistakes in judgments, ordcrs or other parts of the
record and errors therein arising frorn oversight or omission may be corrected by the court at any
time on its own initiative or on the motion of any party and after such notice, if any, as the couz-t
orders. .During the pendency of an appeal, such mistakes may be so corrected before the appeal is
docketed in the appellate court, and thereafter while the appeal is pending may be so corrected
with leave of the appellate court.

(B) Mistakes; inadvertence; excusable neglect; iaewly discovered evidence; fraud;
etc. On motion and upon such terms as are just, the court may relieve a party or his legal
representative ft-orn a. fmal judgment, order or proceeding for the following reasons: (1) mistake,
inadverterrce, surprise or excusable neglect; (2) newly discovered evidence which by due
diligence could riot have been discovered in time to move for a new trial under Rule 59(B); (3)
fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation or other
misconduct of an adverse party; (4) the judgment has beeti satisfied, released or discharged, or a
prior iudgment upon which it is based has been reversed or otherwise vacated, or it is no longer
equitable that the judgm.ent should have prospective application; or (5) any other reason
justifying relief fi-oin the judginent. The motion shall be inade within a reasonable time, and for
xeasons (1), (2) and (3) not more than one year after the judgment, order or proceedizig was
entered or taken. A motion under this subdiviszon (B) does rrot affect the finality of a judgment
or suspend its operation.

The procedure for obtaining any relief from a jildgment shall be by motion. as prescribed
in these rules.

[Effective: Julv l, 1970.]
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