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INTRODUCTION

It is a fundamental tenet of Ohio law that "[a]greements that do not comply with the

statute of frauds are unenforceable." Olympic Holding Co., L.L.C. v. ACE Ltd., 122 Ohio St.3d

89, 2009-Ohio-2057, 909 N.E.2d 93, 132. The Ni.nth District departed from that tenet by

holding that a party could seek to enforce an agreement that did not comply with the

statute of frauds, so long as it did so via Civ.R. 60(B) motion. '1'hat court's judgment must be

reversed because the application of the statute of frauds does not turn on the procedural

mechanism a party uses to try to enforce an alleged oral agreement.

Iri this case, plaintiff-appellant FirstMerit Bank, N.A. made a $3.5 million commercial

loan personally guarantied by the appellees. After the loan went into default, the appellees

entered into three written forbearance agreements, each of which provided that any

changes or amendments had to be in writing. After the appellees breached the tllree

written forbearance agreements, the real estate securing the loan was scheduled to be sold

at sheriff's auction in an Ashland County foreclostzre proceeding. The appellees negotiated

with FirstMerit in an attempt to secure yet another forbearance agreement to once again

stop the sale. Those negotiations were unsuccessful and the real estate sold at auction.

Thereafter, FirstMerit obtained a cognovit judgment in the Summit County Court of

Common Pleas against appellees on their guaranties and prior forbearance agreements. In

response, the appellees filed a Civ.R. 60(B) motion seeking to vacate the cognovit judgment

and to file a counterclaim, contending that FirstMerit had entered into an oral forbearance

agreement with them. FirstMerit denies the existence of any oral agreement.

The alleged oral forbearance agreement would not have complied with two statute

of frauds provisions-R.C. 1335.05, as the alleged agreement contemplated a release of a



mortgage, and R.C. 133S.02, as the alleged agreement constituted a loan agreement. But

the Ninth District held that the appellees could seek to enforce their alleged oral

forbearance agreement via a Civ.R. 60(B) motion, even though the statute of frauds would

preclude them from enforcing the same agreement by filing a lawsuit.

This decision, contrary to law and logic, cannot stand. Simply put: either an oral

agreement within the statute of frauds is enforceable, or it is not. The Ninth District's

opinion attempts to condition the enforceability of an oral agreement on the procedural

mechanism a party selects to enforce the agreement, rather than on the nature of the

agreement. To the Ninth District, the appellees were free to enforce their alleged oral

forbearance agreement, despite the statute of frauds, because they raised the oral

agreement in a Civ.tt. 60(B) motion to vacate a judgment rather than in a complaint.

This "action"/"defense" dichotomy is unprecedented in Ohio jurisprudence and is

contrary to the statute of frauds' purpose. The statute of frauds prohibits the judicial

enforcement of certain types of oral agreements both to prevent frauds and perjuries and

to ensure that parties sufficiently solemnize important transactions. Whether a party

elects to file a lawsuit, counterclaim, Civ.R. 60(B) motion, or affirmative defense, the party

seeking to enforce the agreement must prove the agreement's existence and enforceability.

There is, therefore, no reason for the statute of frauds to bar the enforcement of an

agreement if the party files a lawsuit to enforce it, but to allow a court to enforce the same

agreement so long as the party asserts it in a Civ.R. 60(B) motion or as a"clefense." But iri

any event, the appellees' filing of a Civ.R. 60(B) motion constituted an "action" within the

plain meaning of the statute of frauds, since the motion was a procedural means by which

appellees affirmatively sought redress from the trial court.
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By limiting the statute of frauds' reach as it did, the Ninth District's holding

threatens to radically alter the statute of frauds landscape and undermine settled

transactions. Parties to real estate and commercial loans will no longer be certain when an

enforceable agreement has been reached. Borrowers will be given a powerful incentive to

claim that their lenders made oral agreements to work out their loans, as doing so will

allow thexn to tie their lenders up in costly, protracted litigation to resolve "he said, she

said" factual disputes over the content of phone calls. Such a result will undermine the

statute of frauds and chill free and open negotiations between parties to real estate and

lending transactions.

'T'lie Ninth District's decision is equally problematic because it disregarded the

unique purpose behind R.C. 1335.02, the statute of frauds provision governing loan

agreements. R.C. 1335.02 was enacted after the savings & loan crisis to protect lenders

from costly litigation based on claims premised on alleged "oral agreements." It specifically

bars the enforcement of all oral agreements that fall within R.C.1335.02(A)'s definition of

"loan agreement," including forbearance agreements and other agreements to "delay" the

repayment of money-precisely the types of agreements a borrower is likely to invoke in a

Civ.R. 60(l3) motion or as an affirmative defense, rather than in a separate lawsuit.

This Court should reverse the Ninth District's decision and clarify thatDhao's statute

of frauds bars the enforcement of oral agreements within the statute's scope, regardless of

the mechanism by which a party seeks to enforce such an agreement.

3



STATEMENT OF FACTS

A. Factual Background

In 2005, non-party Ashland Lakes, LLC ("Ashland Lakes"), an entity controlled by

defendants-appellees Daniel Inks and David Slyman, executed and delivered a $3.5 million

dollar promissory note to FirstMerit to acquire commercial real estate in Ashland County.

(Appx. 38). Defendants-appellees Daniel and Deborah Inks and David and Jacqueline

Slyman personally guarantied the note. (Id.). As part of the bargain, the parties included

cognovit features in the note and guaranties, eriabling FirstMerit to take judgment, under

R.C. 2323.13, against either Ashland Lakes or the appellees in the event of a default. (Id.).

Ashland Lakes defaulted on the note in 2009, and FirstMerit began foreclosure

proceedings on the real estate that secured the loan in the Ashland County Court of

Common Pleas in the case captioned FirstMerit Bank, N.A. v. Ashland Lakes, LLC, Case No.

09-CFR-022. (Appx. 67). FirstMerit later entered into three written forbearance

agreements with Ashland Lakes and the appellees. (Id. at 39). Each forbearance agreement

stipulated that any changes or amendments had to be in writing. (Id, at 81). Ashland Lakes

and the appellees defaulted under the final written forbearance agreement by failing to pay

as agreed, and the foreclosure proceeded. (Id. at 39, 67).

The Ashland County court appointed a private auctioneer to sell the properties, and

he scheduled an auction for December 15, 2010. The day before, on December 14, 2010,

Ashland Lakes filed for bankruptcy to stop the auction. (Id at 67). FirstMerit promptly

moved to dismiss the bankruptcy because it was filed in bad faith. The bankruptcy case

was dismissed, with Ashland Lakes' consent, on January 6, 2011. (Id.).

4



The auction was rescheduled for March 9, 2011. (Id. at 39, 68). In January 2011,

Messrs. Inks and Slyman began negotiations with FirstMerit for a fourth forbearance

agreement to delay the auction to allow them time to raise the money to acquire the

properties for $1.6 million dollars. (Id. at 70-71). On Marcli 7, 2011, FirstMerit circulated a

draft forbearance agreement containing the terms upon which the bank would agree to

delay the auction. (Id. at 40, 82).

The draft agreement's basic terms required Ashland Lakes and the appellees to pay

a $200,000 deposit and to reimburse FirstMerit $9,000 for an appraisal by March 7th, at

which time the sale would be cancelled. (Rule 60(B) Mot. at Ex. D, Draft Forbearance Agt.,

§ 3.) '['hereafter, Ashland Lakes and the appellees would be given until April 21, 2011 to

pay FirstMerit $1.1 million and until October 15, 2011 to pay FirstMerit an additional

$300,000. (Id.) Assuming all those amounts were timely paid, FirstMerit would thereafter

release its mortgage on the properties and release the appellees from their personal

guaranties. (Id. §§ 9, 11).

Mr. Inks rejected FirstMerit's offer. In a letter to FirstMerit's representative, Mr.

Krumel, sent later on March 7, 2011, Mr. Inks made a counteroffer that changed several of

the bank's material terms, including but not limited to (a) a$150,000 deposit, (b) a request

that certain funds held by the properties' court-appointed receiver be disbursed to

Ashland Lakes, and (c) a request that the bank defer payment of the $9,000. (Appx. 82;

Rule 60(B) Mot, at Ex. E, Inks Letter). In the letter, Mr. Inks asked Mr. Krumel to revise the

draft agreement consistent with his terms and circulate it to the appellees for signature

prior to the auction. (Id.).

5



This appeal arises from the parties' dispute about what happened next, Mr. lnks

alleges that after sending Mr. Krumel his March 7th letter, he orally negotiated the disputed

terms with Mr. Krumel over the phone and claims to have reached an oral agreement as to

all terms with FirstMerit by the morning of March 8th. (Appx. 40). Mr. Inks alleges that Mr.

Krumel then called the alleged deal off in the afternoon of March 8th because it was too late

to stop the auction. (Id. at 40, 72).

FirstMerit denies ever reaching an agreement, oral or otherwise, with the appellees

as to the terms of a forbearance agreement. (Appx. 71-72). To the contrary, Mr. Krumel

stated that he did riot agree to accept $150,000 as a deposit, expressed skepticism as to the

viability of the appellees' entire plan, and told Mr. Inks in the morning of March 8th that no

deal could be reached. (Pl's Br. in Opp to Rule 60(B) Mot. at 1~,x.1, Krumel Aff.,I 29-35;

Appx. 72). Mr. Inks concedes that he never paid FirstMerit a deposit of any amount, that

FirstMerit never revised the draft agreement, and that none of the parties executed a

written agreement. (Rule 60(B) Mot. 10-11; Appx. 72).

On March 9, 2011, the properties were publicly auctioned and sold to third-party

bidders for a cumulative total of $1,760,000. (Appx. 68). Ashland Lakes moved to set aside

those sales in the Ashland County proceeding, arguing that the appraisal was defective and

that the sale was barred by the alleged oral agreement Mr. Inks claims he made with

FirstMerit over the telephone. (Id.). The Ashland County common pleas court rejected

both arguments, finding in particular that "Ashland Lakes, LLC has failed to establish that

any forbearance agreement precluding the sale was ever consummated by the parties."

(Id.). The Ashland County court's judgment was affirmed in FirstMeri.t Bank, N.A. v. Ashland

6



Lakes, LL(,', Sth Dist. No.11-CnA-017, 2012-nhio-549, app, not accepted, _ Ohio St.3d ^

2012-Ohio-4650, 97S N.E.2d 1029.i

B. Procedural History

On May 17, 2011, FirstMerit filed a complaint for a cognovit judgment against the

appellees based on their defaults under their personal guaranties and the last written

forbearance agreement. The Summit County Common Pleas Court entered judgment for

$3,337,467.17, plus interest, costs, and attorney fees. (Judgment Entry dated May 17, 2011;

Appx. 66).

Several weeks later, the appellees filed a Civ.R. 60(B) motion on the basis of the

alleged oral forbearance agreement. (Seegenerally Rule 60(B) Mot.; see also Appx. 40). In

their motion, the appellees sought to vacate the cognovit judgment and then file a

counterclaim to enforce the alleged oral agreement. (Rule 60(B) Mot. 9, 11). The trial

court denied the motion, holdirig, in relevant part, that the statute of frauds set forth in R.C.

1335.02 and 1335.0S barred any alleged oral agreement as a matter of law. (Appx. 77-80).

On November 7, 201.2, the Ninth District reversed, liolding that the trial court erred

in denying the Civ.R. 60(B) motion. The court held that to vacate the cognovit judgment,

the appellees needed to do nothing more than simply allege the existence of an oral

forbearance agreement. (Appx. 48-49). While the court conceded that R.C. 1335.02 and

R.C. 1335.05 prohibit actions based upon loan agreements that are not in writing, it held

that these statutes did not apply because the filing of a Civ.R. 60(B) motion was not

1 For reasons not relevant here, only the sales of four of the five parcels (for a total of
$1,S60,000) were confirmed; the sale of the fifth parcel (which sold for $200,000) was not
confirmed. (See Pl's Br. in Opp to Rule 60(B) Mot. at 4 and Exs. 6, 7).

7



"bringing an action," but rather asserting a defense to the cognovit judgment previously

entered. (Id, at 49).

The Ninth District reached this conclusionsuasponte, without the benefit of briefing

or argument. Indeed, the appellees never argued that the statute of frauds did not apply to

"defenses" raised in Civ.R. 60(B) motions. And the Ninth District never invited the parties

to submit supplemental briefing on this issue before deciding the case.

On November 19, 2012,.FirstMerit timely applied for reconsideration and to certify

the Ninth District's decision as conflicting with the decisions of several other appellate

districts. On December 19, 2012, the Ninth District denied the application for

reconsideration, but granted FirstMerit's motion to certify its decision as being in conflict

with the Tenth District as to the applicability of R.C. 1335.05. (Id. at 54, 59). The Ninth

District certified the following question to this Court: "Whether Section 1335.05 of the

Ohio Revised Code prohibits a party from raising as a defense that the parties to the

contract involving an interest in land orally agreed to modify the terms of their agreement."

(Id. at 64).

On January 16, 2013, FirstMerit filed a notice of certified conflict in this Court,

docketed as Case No. 2013-0091. (Id. at 4). On February 4, 2013, FirstMerit filed a

jurisdictional appeal from the same judgment to this Court, docketed as Case No. 2013-

0203, because the Ninth District's certified question was too narrow. (Id. at 1). Specifically,

the certified question did tiot address R.C. 1335.02, another statute of frauds provision

applicable to loan agreements, and was improperly framed in that it characterized a partys

attempt to enforce an oral agreement through a Civ.R. 60(B) motion as a "defense."

8



On April 24, 2013, this Court certified that a conflict existed between the court of

appeals' judgment atid that of the Tenth Appellate District in Nicolozakes v. Deryk BabrieX

Tangernan Irrevocable Trust, 10th Dist. No. OOAP-7, 2000 WL 1877521 (Dec. 26, 2000), and

ordered the parties to brief the question as certified by the Ninth District. (Apr. 24, 2013

Order, Case No. 2013-0091). Simultaneously, the Court accepted jurisdiction of FirstMerit's

jurisdictional appeal in Case No. 2013-0203 and consolidated the two cases for further

proceedings. (Apr. 24, 2013 Order, Case No. 2013-0203).

ARGUMENT

Proposition of Law Nd.1: R.C. 1335.05 bars the etaforcement of oral agreements
concerning an interest in land regardless of the procedural mechanism a party
employs to attempt to enforce such an oral agreement.

A. Agreements that do not comply with the statute of frauds are unenforceable,
regardless of how a party attempts to enforce them.

As this Court has recognized for nearly two centuries, Ohio's statute of frauds is

designed "for the prevention of frauds and perjuries." Wilbur v. Paine, 10hio 251, 255

(1824). The statute of frauds serves this critical function by "informing the public and

judges of what is needed to form a contract and by encouraging parties to follow those

requirements bynuIlifying those agreements that do not comply." Olympic Holding, 122

Ohio St.3d 89, 2009-Ohio-2057, 909 N.E.2d 93, 133, In Olympic Holding, this Court

ernphatically stated that "agreements that do not comply with the statute of frauds are

unenforceable." ld, at 132. This holding came with no qualification.

An oral forbearance agreement runs afoul of R.C.1.335.05, which provides that "no

action shall be brought ... upon a contract or sale of lands... or interest in or concerning

them" unless the agreement is in writing. This provision applies here because the alleged

oral forbearance agreement contemplated the release of a mortgage. See, e.g., .Douglas Co, v.

9



Gatts, 8 Ohio App.3d 186, 187 (11th Dist.1982) (an agreement "to release or discharge a

mortgage is within the Statute of Frauds" and an oral agreement to do so is "void");

Nicolozakes, 2000 WL 1877521, *4 (same); see also Appx. 79.

The Ninth District's certified question characterizes the alleged oral forbearance

agreernent in this case as a modificatiori of an existing agreement concerning lands. (Appx.

64). Whether the oral forbearance agreement is a modification or a new agreement is

irrelevant to the statute of frauds analysis. It has long been the law that modifications or

amendments to an agreement within the statute of frauds must also be in writing to be

enforceable. See, e.g., Franke v. Blair Realty Ca.,119 Ohio St. 338, 164 N.E. 353 (1928),

paragraph two of the syllabus (holding that a change to an "essential term of the written

contract" must be in writing to be enforceable); Mohammad v. Awadallah, 8th Dist. No.

97590, 2012-Ohio-3455, 126 (requiring modifications to a note to be reduced to writing to

comply with R.C. 1335.05); Sutherland v. Fox, 5th Dist. No. 04CDA080, 2005-Ohio-1786,

123-25 (holding that R.C. 1335.04 and 1335,05 require any modifications to an oil and gas

lease to be in writing).

In any event, the "defense"/"action" dichotomy set forth by the Ninth District cannot

be the law. As set forth above, the Ninth District attempted to condition the enforceability

of an oral agreement within the statute of frauds' ambit on the method the party employs

to enforce the agreement. To the Ninth District, an oral agreement can be enforced

consistent with the statute of frauds so long as party asserts the agreement as a"defense."

(Appx. 48-50).

But this Court has held to be unenforceable any agreement that does not comply

with the statute of frauds. Olympic I-Iolding, 122 Ohio St.3d 89, 2009-nhio-2057, 909 N.E.2d
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93,132, Its holding did not depend on what procedural mechanism the party employed to

try to enforce a non-compliant agreement. Nor should it have. Regardless of whether the

party files a lawsuit, a counterclaim, asserts an affirmative defense, or files a Civ.R. 60(B)

motion, the party is seeking the same substantive relief-judicial enforcement of an oral

agreement within the statute of frauds. In Newman v. Newman, the Court held that the

statute of frauds was designed to protect against the risk of "uncertainty and ... fraud

attending the admission of parol testimony." 103 Ohio St. 230, 245, 133 N.E. 70 (1921),

ciuoting Purcell v. Miner, 71 U.S. (4 Wall) 513, S17 (1,866). That risk is the same whether a

party seeks to enforce such an agreement through a complaint, a counterclaim, a Rule

60(B) motion, or any other procedural vehicle.

Not surprisingly, Ohio courts have for years uncontroversially applied the statute of

frauds to bar parties from "defensively" seeking to enforce oral agreements. See, e.g.,

Nicolozakes, 2000 WL 1877521, *4 (R.C. 1335.05 barred defense to a foreclosure claim

based on allegation that plaintiff had orally agreed to release mortgage plaintiff sought to

foreclose); Lemmo v. Petti, 8th Dist. No. 48343,1984 WL 6333, *3 (Dec. 6,1984) (affirming

denial of Civ.R. 60(B) motion, on statute of frauds grounds, that alleged meritorious

defense to judgment based on alleged oral agreement to release obligation within statute of

frauds); Fifth Third Bank v. Labate, 5th Dist. No. 2005CA00180, 2006-Ohio-4239, 140-41

(denying Civ.R. 60(B) motion to vacate a cognovit judgment where the proffered defense to

judgment was barred by R.C. 1335.02).

This Court has acknowledged that a broad reading of statute of frauds provisions is

warranted, and that an "action"/"defense" distinction is not. In Marion Prod. CreditAssn. v.

Cochran, 40 Ohio St.3d 265, 533 N.E.2d 325 (1988), the defendants attempted to defeat an

11



action upon a note secured by a mortgage by asserting a counterclaim alleging that the

parties had orally agreed to different terms. This Court rejected the defetldants' argument

that the statute of frauds did not apply to their counterclaim because it was not an "action

... brought ... upon a contract or sale of lands" under R.C.1335.05. This Court rejected that

argurnent, looking to the effect of the defendants' coun.terclaim, not its form. lt held that

the defendants "do not deny that what they ultimately seek is either a cancellation of the

notes and the mortgage held by [the plaintiff] and signed by them, or such an award of

damages as will effect that same result by enabling them to discharge their obligations

under such writings." Id. at 273. Because "their counterclaim, being in essence interposed

to block enforcement of the writings held by [the plaintiffJ, has as its core object the

obviation of that very interest in the land described by such writings," id., this Court held

that the statute of frauds barred the assertion of the counterclaim. Id. The Court even

deemed the counterclaim a "defense," yet still applied the statute of frauds: "[W]hen a

party voluntarily places his signature upon a note ... within the Statute of Frauds, and

where that party's sole defense to an action brought upon the writing is that a different set

of terms was orally agreed to at the tir.ne, such defense shall not be countenanced at law

regardless of the theory under which such facts are pled." Id., paragraph four of the

syllabus.2

For these reasons, the statute of frauds' applicability to a given case turns on what

type of agreement a party seeks to enforce, and not how the party seeks to enforce it.

2 In Galmish v. Cicchini, 90 Ohio St.3d 22, 29, 734 N.E.2d 782 (2000), fn. 2, the Court found
that Marion was, in truth, a parol evidence rule case. Nevertheless, the logic of the Marion
court's broad reading of R.C. 1335.05 as applying to a counterclaim or defense premised on
an oral agreement remains undisturbed.
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Because the Ninth District incorrectly concluded otherwise, this Court should reverse its

judgment in this case.

B. The Ninth District incorrectly held that seeking to vacate a judgment to
enforce an alleged oral forbearance agreement is not an "action."

The Ninth. District did not dispute that the statute of frauds would bar the appellees

from bringing an action to enforce their alleged oral forbearance agreement. Nevertheless,

the Ninth District held that the filing of a Civ.R. 60(B) motion seeking relief from judgment

was not "bring[ing] an action." As the court held, "the Slymans and the lnkses did zrot

attempt to 'bring an action' against FirstMerit, they merely raised the oral forbearance

agreement as a defense to FirstMerit's action against them." (Appx. 48-49). Accordingly,

the Ninth District held, "the trial court incorrectly concluded that their defense was barred

under the statu_te of frauds." (Id. at 49).

But moving to vacate a judgment to enforce an agreement is in the nature of

"bringing an action." While R.C. 1335.05 and 1335.02 do not define the term "action," the

word has been defined elsewhere in Ohio law to encompass any proceeding in wllich rights

are determined, not simply the filing of a civil suit. See, e.g., R.C.1301.201(B)(1) (defining

"action" as "any ... proceeding in wliich rights are determined"); R.C. 2307.01 (defining

"action" as "an ordinary proceeding in a court of justice ... by which a party prosecutes ...

enforcement of a legal right"); see also Black's Law Dictionary 32, 1324 (9th Ed.2009)

(defining "action" as "a civil or criminal judicial proceeding," and defining "proceeding" as

"any procedural means for seeking redress from a tribunal or agency"); Selvage v. Emnett,

181 Ohio App.3d 371, 2009-Ohio-940, 909 N.E.2d 143,113 (4th Dist.) ("The plain meaning

of `action' is `[a] civil or criminal judicial proceeding."')
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The Civ.R. 60(B) motion here was both a"procedural means for seeking redress"

from the trial court and a"proceeding in which rights were determined." By filing it,

appellees commenced a proceeding in the nature of an "action" within the meaning of both

1335.02 and 1335.05. Indeed, Ohio courts regularly refer to Civ.R. 60(B) motions as

""actions." See, e.g., Higbee Co. v. Primus, 8th Dist. No. 34154, 1975 WL 182941, *1 (July 3,

1975) (denying 60(B) relief "because the action is not timely brought"); Bodem v. Beals, 6th

Dist. No. OT-83-32, 1984 WL 7854, *5 (Apr. 27, 1984) (noting "the basis for this action is ...

Civ. R. 60(E)(4),"); Hughes v. TransDhiv.Sav: Bank, 11th Dist. No. 89-P-2055, 1990 WI.

178942, *3 (Nov. 16, 1990) (referring to proceeding as a"60(B) action"); McNair v. Dowler,

11th Dist. No. 90-A-1574, 1991 WL 274495, *2 (Dec. 20, 1991) ("The present action is

governed by Civ.R. 60(B).").

Moreover, such a broader interpretation of "action" is appropriate here given that

the appellees' Civ.R. 60(B) motion seeks to vacate the judgment and assert a counterclaim

to enforce the alleged oral forbearance agreement. (See Rule 60(B) Mot. 9,1.1). This Court

has applied the statute of frauds to a counterclaim. Marion, 40 Ohio St.3d 265 at 273. And

functionally, a counterclaim is indistinguishable from a complaint, since a defendant

asserting a counterclaim bears the burden of proof as to the counterclaim. See, e.g.,

Dandrew v. Silver, 8t11 Dist. No. 86089, 2005-(?hio-6355,125; Huntington NatZ Bank v.

Wolfe, 99 Ohio App.3d 585, 600, 651 N.E.2d 458 (10th Dist.1994); Dan v. Testa Bros., Iric.,

94 Ohio App. 101,1.14 N.E. 525 (7th Dist.1952), paragraph two of the syllabus.

Even if the Court were to construe the Civ.R. 60(B) motion as asserting a "defense,"

the analysis is functionally the same. An affirmative defense is "an assertion of facts and

arguments that, if true, will defeat the plaint'iff's or prosecution's claim[.]" Black`s Law
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Dictionary 482 (9th ed. 2009). While the purpose of an affirmative defense is to defeat

another claim, rather than to recover damages, the defendant is nonetheless required to

prove the defense by a preponderance of the evidence. See, e.g., Olentangy Condominium

Assn. v. Lusk,10th Dist. No. 09AP-568, 2010-Ohio-102.3, T'23; MatchMaker Intl., Inc. v. Long,

100 Ohio App.3d 406, 408, 654 N.E.2d 161 (9th I)ist.1995).

A proceeding to adjudicate a counterclaim or affirmative defense should, therefore,

be considered an "action" within the meaning of R.C. 1335.05. Regardless of whether the

appellees sought to enforce their alleged oral forbearance agreement by a lawsuit,

counterclaim, or affirmative defense, the appellees were required to prove the existence of

their alleged oral agreement. I'he statute of frauds prohibits the appellees from doing so,

as it functions as an "evidentiary safeguard that requires certain specific agreements to be

in writing." Huntington Natl. Bank v. R. R, Wellington, Inc., 2012-®hio-5935, 983 N.E.2d 941,

728 (11th Dist.). See also Stickney v. Tullis-Vermillion,165 Ollio App.3d 480, 2006-Ohio-

842, 847 N.E.2d 29, 122 (2d Dist,).

To effectively serve as an evidentiary safeguard, the Court must give the word

"action" set forth in R.C. 1335.05 and 1335.02 a sufficiently broad construction to

encompass Civ.R. 60(B) motions like the one the appellees asserted in this case. The more

narrow construction ascribed by the Ninth District creates perverse incentives and

encourages the very mischief the statute was enacted to avoid. Cf. Wilber, 1. Ohio at 255

(concluding that the statute of frauds must not be interpreted "to encourage fraud," and

that any "construction wliich would have a certain tendency to do so, would counteract the

design of the legislature, by advancing the mischief intended to be prevented"). The Ninth

District's judgment must therefore be reversed.
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C. The Ninth District's holding that a party can seek to enforce an otherwise
unenforceable agreement through Civ.R. 60(B) would lead to absurd results,
undermine settled transactions, and vitiate the statute of frauds.

In the end, it is untenable as a matter of logic and law to allow an alleged oral

agreement to undo a judgment when the agreement is unenforceable under the law.

Consider the following scenario. A lender brings an action to enforce a riote secured by a

mortgage. `The borrower, claiming the existence of an oral forbearance agreement, is

precluded by the statute of frauds from filing a counterclaim seeking to enforce that

agreement Instead, the borrower permits the matter to go to judgment, and then, under

the Ninth District's reasoning, is permitted to move to vacate the judgment under Civ.R.

60(B) by virtue of the very oral forbearance agreement that he could not assert via

counterclaim. If the Ninth District is correct, this nonsensical (and judicially wasteful)

procedural scenario is the law, and the statute of frauds has little meaning.

The Ninth District's ruling also undermines settled transactions. Parties to real

estate and lending transactions need clarity as to when an agreement has been reached,

and the contents of that agreement. The statute of frauds "serves to ensure that

transactions involving a transfer of realty interests are commemorated with sufficient

solemnity. A signed writing provides greater assurance that the parties and the public can

reliably know when such a transaction occurs. It supports the public policy favoring clarity

in determining real estate iilterests and discourages indefinite or fraudulent claims about

such interests." N. Coast Cookies, Inc. V. Sweet Temptations, Inc., 16 Ohio App.3d 342, 348,

476 N.E.2d 388 (8th Dist.1984). See also Michel V. Bush, 146 Ohio App.3d 288, 212, 765

N.E.2d 911 (9th Dist.2001) (same).
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'I'hat clarity is lost if the Ninth District's holding is upheld, as the statute of frauds

will no longer provide parties to real estate and lending contracts with clear "rules of the

road" to understand when a deal has been reached, and on what terms. Without such

clarity, such contracts will become vulnerable to attack by an:y party who chooses to allege

that the written contract was somehow trumped by a subsequent oral agreement.

The delay and prejudice associated with litigating such disputes is not trivial. In this

case, for exai7lple, the appellees, armed with nothing more than bald claims that the bank

entered into an oral forbearance agreement with them, have tied FirstMerit up in litigation

and prevented it from collecting an unpaid debt from them for more than two years.

The effect of this uncertainty is to increase the cost of doing business and to inhibit

negotiations between parties to real estate and lending transactions. And such a result

would undermine the public interest in facilitating the consensual resolution (where

possible) of defaulted real estate loans.

Proposition of Law IVo. 2; A party cannot use Civ.R. 60(B) to enforce an alleged oral
forbearance agreement when R.C. 133 5.02 would prohibit that party from enforcing
the same agreement through a complaint or counterclaim.

A. Loan agreements that do not comply with R.C.1335.02 are unenforceable,
regardless of how a party chooses to enforce them.

As set forth above, in this case, the appellees filed a Civ.R. 60(B) motion seeking to

vacate a judgment and to enforce an oral forbearance agreement related to a commercial

loan. R.C. 1335.02(B) provides that "no party to a loan agreement may bring an action on a

loan agreement unless the agreement is in writing and is signed by the party against whom

the action is brought[.]"

An oral forbearance agreement is a "loan agreement" within the meaning of R.C,

1335.02. "Loan agreement" is defined in the statute as:
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one or more prornises, promissory notes, agreements, undertakings, security
agreements, rnortgages, or other documents or commitments, or any
combination of these documents or commitments, pursuant to which a
financial institution loans or delays, or agrees to loan or delay, repayment of
rnoney, goods, or anything of value, or otherwise extends credit or makes a
financial accommodation.

R,C. 1335.02(A)(3) (emphasis added).

As the trial court correctly held, forbearance agr•eements are loan agreements

because they act to delay the repayment of money or to grant a financial accommodation.

(Appx. 78). See also U.S. Surety Corp. v. KeyCorp, N.U.Ohio No. 1:05-CV-2337, 2007 WL

2331942, *4 (Aug. 13,2007), aff'd, 283 Fed.Appx. 383 (6th Cir.2008); Lamkin v. First Comm.

Bank,l0th Dist. No. 00AP-935, 2001 WL 300732, *8-9 (Mar. 29, 2001).

For the same reasons identified in the discussion of Proposition of Law No. 1

concerning R.C. 1335.05, the term "action" in RC.1335.02(B) should similarly apply

broadly to any proceeding commenced by a party to enforce an oral agreement within R.C.

1335.02's ambit, not simply the filing of a complaint.

Indeed, the case for granting a broad construction to R.C. 1335.02 is even stronger

than it is to R.C. 1335.05. First, the definition of "loan agreement" encompasses types of

agreements-like forbearance agreements-that are frequently asserted as counterclaims

or affirmative defenses. That broad definition reveals an intent for the statute to apply

broadly, Second, R.C.1.335.02(C) contains a statutory parol evidence rule (not found in R.C.

1335.05) that prohibits a court from relying on evidence of oral loan agreements. Third,

the public policy motivating the enactment of R.C. 1335.02 was to limit lender liability

arising from claims of oral agreements-a policy best served by giving a broad

construction to R.C. 133 5.02 (8).
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B. The text of R.C. 1335.02 supports a broad definition of the word "action," not
the constrained definition afforded by the Ninth District.

The Ninth District's narrow interpretation of the word "action" in R.C. 1335.02 as

applying only to the filing of a complaint is inconsistent with the statute's text. 'f'o begin,

for the reasons set forth in support of Proposition of Law No. 1, appellees' filing of a Civ.R.

60(B) motion seeking to vacate the judgment in this case is in the nature of bringing an

"action" and is not the mere assertion of a "defense" to a lawsuit. As set forth supra, in their

Civ.R. 60(B) motion, appellees sought to assert the alleged oral forbearance agreement via

counterclaim. (See Rule 60(B) Mot. 9, 11). This Court previously applied a statute of frauds

provision to a counterclaim. Marion, 40 Ohio St,3d at 273.

But even if the Court were to accept the Ninth District's characterization of

appellees' Civ.R. 60(B) motion as asserting a "defense," such a characterization is not

dispositive. The word "action" in R.C. 1335.02(B) should be read broadly enough to

encompass appellees' motion, whether it is defensive in nature or not.

As with R.C. 1335.05, the word "action" is not defined in R.C.1335.02. Under the

nosci.tur a sociis maxim of statutory interpretation, this Court can "look to accompanying

words [in the statute] to deduce the undefined word's meaning..." Inland Prods., Inc, v.

Columbus, 193 Ohio App.3d 740, 2011-Ohio-2046, 954 N.E.2d 141,125 (10th Dist.),

quoting The Limited, Inc. v. Commr. of Internal Revenue, 286 F.3d 324, 332 (6th Cir.2002).

See also R.C. 1.42 ("Words and phrases shall be read in context and construed according to

the rules of grammar and common usage.").

R.C. 1335.02 precludes an "action" on a broad range of "loan agreements" unless

they nieet the statute's writing and signature requirements. R.C. 1335.02(B). Among the

"loan agreements" s:ubject to those requirements are those, like the oral forbearance
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agreement at issue here, to "delay .., repayment of money" or "make[] a financial

accommodation." R.C. 1335.02(A)(3).

Those two provisions, read together, compel a broader meaning of the word "action"

than the one supplied by the Ninth District. As a practical matter, a borrower would not

normally seek to enforce an oral forbearance agreement until the lender tries to etiforce its

rights under the loan documents-e.g., by foreclosing on a mortgage or suing on a note. It

would be a rare case indeod for a borrower to file a lawsuit to enforce an oral forbearance

agreement before the lender has allegedly violated the agreement by seeking to enforce its

rights and remedies. The usual way a borrower would attempt to enforce such an

agreement is via a counterclaim, Civ.R. 60(B) motion, or affirmative defense filed in a

lawsuit brought by the lender, just as the appellees did in this case. If the legislature

intended for R.C. 1335.02(B) to bar enforcement of oral forbearance agreements, and oral

forbearance agreements are usually raised in a "defensive" context, then the word "action"

must be read broadly enough to effectuate that purpose.

C. The parol evidence requirements of R.C. 1335.02(C) also manifest that an oral
forbearance agreement cannot be asserted through a Civ.R. 60(13) motion.

In addition, when determining the scope of "actioris" that are barred under R.C.

1335.02(I3), the statute should be read together with R.C, 1335.02(C). R.C. 1335.02(C) is

siznilar to a statutory parol evidence rule; it provides, in pertinent part, that "the terms of a

loan agreement subject to this sectioia, including the rights and obligations of the parties to

the loan agreement, shall be determined solely from the written loan agreement...." Id. See

also Schory& Sons, Inc, v. Society Nat't Bank, 75 Ohio St. 3d 433, 440, 662 N.E.2d 1074

(1996) (defining the parol evidence rule as "a rule of substantive law that prohibits a party
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who has entered into a written contract from contradicting the terms of the contract with

evidence of alleged or actual agreements").

As set forth above, the oral forbearance agreement alleged in this case falls within

the definition of a"Ioan agreement" subject to R.C. 1335.02. k.C.1335.02(C), in turn,

requires that the terms of that "loan agreement" shall be determined "solely from the

written loan agreement" and not using evidence of oral agreements. See id. Applying R.C.

1335.02(C) according to its plain meaning, the trial court in this case would not be

permitted to hear any evidence of the terms of the appellees' alleged forbearance

agreement, regardless of whether the appellees sought to enforce the oral agreement by

lawsuit, counterclaim, Civ.R. 60(B) motion, or affirmative defense, because there is no

signed writing evidencing the alleged agreement.

Reading R.C. 1335.02(B) to only bar lawsuits brought to enforce oral agreements

would, therefore, conflict with R.C. 1335.02(C). It is nonsensical for the legislature to

permit a party to seek to enforce an oral agreement by Civ.R. 60(B) motion or affirmative

defense consistent with R.C. 1335.02(B), and then to prohibit the court from hearing any

evidence of the existence of that same oral agreement in R.C. 1335.02(C). The more natural

and harmonious reading of the two statutory provisions requires a broader interpretation

of the word "action" in R.C. 1335.02(B) to address not only lawsuits, but also counterclaims,

Civ.R. 60(B) motions, and affirmative defenses.

D. The purpose of R.C.1335.02 also supports applying the statute of frauds to the
appellees' alleged oral forbearance agreement.

Finally, allowing borrowers or gtzarantors to allege the existence of oral forbearance

agreements through Civ.R. 60(B) motions otherwise precluded by the statute of frauds

would undermine t.he- purpose of the statute. R.C. 1335.02 was enacted following the
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savings and loan crisis in order to curb lending-related litigation based on claims of oral

loan agreements. Seegenerally 119 H.B. No. 373, 1992 Ohio Laws 271, at preamble

(prohibiting action on a loan agreement that "is not in writing and signed by the other

party to the agreement..."). Many other states passed similar statutes around the same

time Ohio's was passed, and did so to "curtail the disruptive economic effect of escalating

lender liability litigation." Fleming Irrigation, Inc; v. Pioneer Bank & Trust Co., 661 So.2d

1035, 1037-1038 (La. App.1995). See also Hewitt v> Pitkin County Bank & Trust Co., 931

P.2d 456, 458-459 (Colo. App.1995); Dixon V. Countrywide Home Loans, Inc., 710 F.Supp.2d

132S,1330 (S.D.Fla.2010); LaSalle Bank, N.A. v. Paramont Pro,os., 588 F.Supp.2d 840, 853-

854 (N.D.I11.2()08).

By limiting R.C. 1335.02's protections as it did, the Ninth District's decision

threatens to undermine the purpose of this statute and the protections it offers to both

lenders and borrowers. The statute creates "rules of the road" that allow lenders and

borrowers to clearly understand when they have reached an enforceable agreement: when

they sign a written loan agreement. This certainty gives lenders and borrowers flexibility

to negotiate the workout of troubled loans and the terms of new loans without fear of

specious litigation over allegations of contrary "oral agreeinents.'°

Lenders' ability to negotiate with borrowers will be significantly impaired if lenders

must worry that a borrower could thwart a lender's ability to enforce the terms of its loan

documents by creating a "he-said, she-said" factual dispute over whether an alleged

informal oral remark made by a bank agent constituted an "oral agreement." The Ninth

1)istrict's ruling creates exactly that perverse incentive, thwarting the ptzrpose of and public

policy behind R.C. 1335.02.
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IN THT COURT OF APPEALS
NTN'I'H TUJ3ICIAI., DISTR:ICT.

C.A. No. 25980
26182

:TOI7R.,.IAL ENTRY

FirstMerit Bank N.A. has moved this Court to certify a conflict between its

judgment in this case and those of the Fi£tb. Dist.rict Cozut of Appeals in Fiftli Third

-Bank v. Labate, 5th Dist. No. 2005CA.00180, 2006-Ctfiio-4239, the Eighth District

Court of Appeals in Lemmd v. Petti, 8th Dist. No. 48343, 1984 VJL 6333 (Dec. 6,

1984), the Tenth District Court of Appeals ixH. :tVicolozakes v. Deryk Babrield

Tangeynan Ir-revocable Trust, 10th Dist. No. OOAP-7, 2000 WL 1877521 (Dec. 26,

2000), azxd the Twelfth District Court of Appeals in. YYintnn Savings & Loan Co. v.

Eastt^'ork ,Trace Inc., 12th Dist. NNo. CA200 i.-07-064, 2002-Dhio-2600. We grant the

m . otion because our judgment in this case conflicts.with th:,_ judgnent of the Tenth

District Court of Appeals in iVicoiozakes v.. .Deryk Babrield Tangeman Irrevocable

Trust, 10th Dist. No. 00AP-7, 2000 WL 1877521 (Dec. 26, 2000), on the same

question of law.

Article IV Section 3(B)(4) of the Ollio Con.stitution provides that, whenever the

I judges oi a court of appeals determine that a judgzne^zt upon which t^.ey have agreed

$



3ou=al En-try, C.A. Nos. 25480, 26182
Page 2 of 6

conflzcts with a judgment of another cow--t of appeals, they shall c:<rtify that conflict to

.the Ohio Supreme Ootu-t. In Whitelock v. Gilbane Bldg. Co., 66 Ohio St. 3d 594, 596

(1903), the Ohio SuprezTZe Court held that, for certgfication under .Article TV Section

3(B)(4) to be appropriate, three coz-zditions must be satisfied:

First, the certifying court rrtust fsnd that its judgment is in conflict with the
judgment of a court of appeals of another district and the asserted confl̂ .ict

must be "upon the same question." Secorad, the alleged conflict must be
on a nile of law---not facts. Third, the journal eaatry or opinion,, of the
certifying court must clearly set forth that rule of law which the ceAifyxng
coimt contends is in conflict witb the judgment on the same questi&^ by .

other district coui ts of appeals.

fd_ (Emphasis in original). Ihe issue that FirstMerit has proposed for

certification is: "Does the Statute of Frauds bar a defendant from obtaining relief

from a cognovit judgment by asserting, as an alleged defense to judgment, a claim

arising out.of an alleged oral loanra. agreement that is within the Stattzte of Frauds."

In Tifth Thircl Bank v. Labate, 5th Dist. Nos. 200155CA-001$0, 2006CA00040,

2006-Ohio-4239, Fifth Third Bank obtained a cognovit judgment against Rebecca

Labate. Ms. Labate moved for relief from ju.dgrn.eilt, arguing that the bank committed

fraud when it incorrectly told her that the documents she was signzng contained the

terms they had negotiated. She- also argued that the bank `°slzpped" a security

agreement into the stack of loan documents. Id. at 136. She argued that, because of

the fraud, the bank should be estopped from asserting that the statute of frauds

prevented the court .frozn looking outside the written documents. The Fifth District

rejected her argument because it concluded that Section 1335.02 of the Ohio Revised

9
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Code requires loan agreements to be iiq writing and that the terms of such agreements

to be determined solely from the written documents. M. at f 37, 40.

Unlike Labate, this case involves an agreement that was allegedly negotiated by

the parties to a loan agreement after the agreement had already been breached. N'e,

therefore, con'clude that the cases do not present the same questian of law.

In Lemmo v. Petti, 8th Dist, No. 48343, 1984 WL 6333 (Dec. 6, 1984), Robert

Lemmo obtained a default judgment against his tenants. The tenaats moved for relief

from j:udgmeo.t, asserting that iYJr. Lemmo had released them from the lease

agreement. They also filed a countercl.airrz allegi:n.g that Mr. I,eamno had orally agreed

to renew their lease. The Eighth. Distrrict Court of Appeals upheld the denial of the

tenants' motion, concluding that they had "failed to show any meritorious defeiise"

because "pxoof of the oral release defezise would be barred by the statute of fraucis."

1'd.at*3.

Sn this case, FirstMerit argued that the Slymans and Inkses' oral-forbearance-

agreement defense was barred umder Sections 1335.02 and 1335.05 of the Ohio

Revised Code. In Lemmo, the court did, taot identify which statute it was applying.

We note that the General Assembly did zaot enact Section 1335.02 -until eight years

after Lemmo was deczded. Although Section 1335.05 existed in 1984, the Eighth

Di:strict may have been applying Section 1335.04, which provides that "[nJo lease ...

shall be .., granted except ... in writing ..." FirstMerit, therefore, has failed to

establish that .Lenayno and this case conflict upon the same questiozt of law.

10
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In Nicolozakes v. Deryk Babrield Ta-rage;nan Irrevocable Trust, 10th Dist. No.

OOAP-7, 2000 WT, 1877521 (Dec. 26, 2000), George Nicolozakes boug;ht a house for

Rebecca Tangeznan to live in. lv'ir. Nicoicizakes later sold the house to the Deryk

Babrield Tangeman Irrevocable Trust for $250,000, which he secured with- a

mortgage. When the trust defaulted, Mr. Nicolozakes foreclosed. Ms. Tangeman

alleged that Mr. Nicolozakes' intent had been to give the property to her, but they

disguised the transaction as a sale for tax purposes. She also alleged that, even if the

transaction was a sale, Mr. Nicolo.zak-es later renounced his interest in the property,

gifting it to the trust. The Tenth District upheld an award of summary judgment to

Mr. Nicolozakes, noting that Section 1335.04 of the Ohio Revised Code reqi-iires all

transfers of an interest in real property to be in writing. It also concluded that Ms.

Tangeman's argument that Mx. Nicolozakes had later discharged the loan was barred

because "a dxsckaarge of a mortgage is -an hzterest in Iand and is required to be in

writing under the Statute of Frauds[J" Id. at *4 (citing Gaits v tx11BH, 14 Ohio App.

3d 243, 247 (11tb. Dist. 1983).

In Nicolozakes, the Tenth District deter.mined that Section 1335.05 of the Ohio

Revised Code barred Ms. Tangeman-froxn defending against a foreclosure action by

alleging that Mr. Nicolozakes had orally released her £rom a note and moz-tgage. In

this case, this Court determined that tshe Slymans and :irikses could defend against an

action to enforce a guaranty by arguing that FirstMerit and Ashlan--cl Lakes had orally

modified their agreement. We conclude that the two cases conflict on the same

question of law, which is whether the language in Section 1335.05 providing that

11
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"[n]o action shall be brouglit ... to charge a person ..: upon a contract or sale of

lands ... or interest in or concerning them ... unless the agreeanent... is in writing ..

" prohibits a defendant from arguing that the parties to a contract i.nvolving land

orally agreed to modify the terms of the their agreement.

In. WPaton Savings &Lcran Co. v. .Eczs^fork Trace Inc., 12th Dist. No. CA2001-

07-064, 2002-Ohio-2600, Eastfork Trace Inc. obtained a loan from Winton Savings &

Loazi to finance a real estate development. When Winton refused to disburse fiunds for

two i.iuprovemen.t projects that Eastforlc wanted to perform on the land, Eastforik,

stopped repaying the loan. ,: After Winton foreclosed, Eastfork filed a coLnterclazm,

alleging that the parties had orally agreed to treat the loan as a line of cred:it.

According to Eastforlc, becatLse the loan was a line of credit, an.y'.uzds that it had

repai.d to Winton shoUld have beet, available. to it to finance the improvement projects.

The trial court entered summary judgment for Winton. The Twelfth District affirm.ed,

holding that; under Section 1335.02, whether the loan was a line o.t credit had to be

determined solely from the parties' written agreernent. Id. at 110, 12.

Winton, like Labate, only involved the interpretation of a loan agreement at the

time it was signed. In this case, the Slymans and Inkses have argued tlaat the parties to

a loan agreenaent orally agreed to modify the agreement years after its execution. We,

therefore, conclude tlYat the Twelfth District's decision in Winton is factually

distinguishable.

Upon review of FirstiNferit's znotzon to certify a conflict, we conclude that our

decision conflicts with t'ne decision of the Tenth District Court of Appeals 1-a

12
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t'VicoloEakes v. Deryk Babrield Tangemccr2 Irrevocable TYw, t, I(1tb. Dist. No. OOAP-7,

2000 WL 1877521 (Dec. 26, 2000). Accordingly, we certify the following question to

the Ohio Supreme Court: "Whether Section 1335.05 of the ahzo Revised Code

prohibits a party from raisuig as a defense that the parties to a contract invaluing an

interest in land orally agreed to mod.if^y the terms of their agreemcn.t." The motion to

certify a conflict is granted.

^ ^..

Cla.ir E. Dickinson, Judge.

Concurs:
Carr, T.

i Dissents
E Belfance, J.
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DfCKINSON, Jxidge.

INTRODUCTION

{1j1} Daniel Inks, Deborah Inks, David SIyman, and Jacqueline SAymarz guaranteed that

Ashland Lakes LLC would repay a$3,500,Q001oaxt from FirstMerit Bank N.A. When Ashland

sued f- r^ f r to t" i^^ y.,.Lakes defaulted, Firstivierit sueo tne ^iiyzi^ans an d

f ses Lo ^,,._^covei tue ai t.^z ue o,"Lle lc,a,. Thz

trial court awarded judgment to FirstMerit based on confessions of judgment entered by the

Slymatis and Inkses under wazrants of attorney. The Slymans and Inkses have appealed, arguing

that the court incorrectly awarded ju.dgrnent to FirstMerit based on the confessions because the

confessing Iawyer did not produce the original warrants of attorney, as requtred under Section

2323.13(A) of the Ohio Revised Code. After fiIing their appeal, the Slymans and Inkses moved

the fiaial court for relief from judgment, arguing that FirstMerit was not entitled to recover from

them because it had entered into an oral forbearance agreement with Ashland Lakes. We

remanded the actioii to the trial court so that it cauld rule oiz the motion. Following a hearing,

14



2

the court denied the motion, conclud'zng that the Slyinans and Inkses' forbearance-agreenient

argument was barred by the doetriiie of issue preclusion and the Statute of Frauds. It also

concluded that, even if their argument was not barred, they had not demonstrated that FirstiVlerit

and Ashland Lakes eiatered into a forbearance agreement. The Slymans and Inkses have

appealed from that decision also. We affirm the judgment in case number 25980 because the

record does not establish that the original warran:ts of attorney were not produced at the time the

lawyer confessed judgment. We reverse and remand in case nut^iber 26182 because the court

applied the incozxect standard to determine whether the Slymans and Tnkses are barred by res

judicata from assezting their forbearance-agreement defense,.the statute of frauds does not bar

their defense, and the court incorrectly considered the merits of their defense in determining

whether to grant relief from judginent.

BACKGROUND

{121 FirstMerit loaned $3,500,000 to Ashland Lakes, which it secured with a mortgage

of. Ashland Lakes' property and by requiring the Slymans and Inkses to guarantee the loan. -

After Ashland Lakes defaulted on the loan, it entered into a series of written forbearance

agreements with FirstMerit. When those agreements expired:, FirstMerit foreclosed on: the

mortgage. It succeeded, and an auction of the property was scheduled for March 9, 2011.

{Iff3} Despite the result of the foreclosure action, Ashland Lakes and FirstMerit

continued to negotiate another forbearance agreement. According to Mr. Inks, at a meeting on

Januaty 7, 2011, the parties discussed an agreement under which Ashland Lakes would pay

FirstMerit $1,300,000 at an undeierznined time plus an additional $300,000 by October 15 of that

year. Foilowingth.e meeting, Ashiand Lakes obtained a commitrnent letter from Westfield Baarc,

agreeing to finance part of the $1,300,000. On February 14, Mr, T-Pks sent the cvm:mit?nent letter

15



to FirstiMerit. FirstMerit determined that the letter was insufficient to move forward with a

forbearance agreeinent, however, because it cor;tained some contingencies that 1~irstivlerit

thought could not be satisfied.

{¶4} According to Mr. Inks, on March 3, he followed up with FirstMerit about the

forbearance agreement and was told that hewould receive a term sheet memorializing the terms

of the agreeinent by the next inorning. When he received the tertxi sheet, it contained a$200,0Q0

deposit requirement and a$9{100 appraisal fee that the parties had not previously discussed. On

March 7, he called FzrstMerat arxd told a representative that he could only raise $150,000 for a

deposit, which the representative said was "doable." Shortly after the call, the representative

delivered a written copy of the forbearance agreement, which still contained the $200,000

deposit requirement. 131r.. Inks called the representative again and was told tllat, if h.e could

produce $150,000 for the deposit and $9000 for the appraisal by the next day, the bank would

postpone the auction. .IVSi'. Inks said that, on the morning of iV:carch 8, the representative again.

told him that, if he could deliver $150,000 to him that day, he would postpone the auction. Mr.

Inks told the representative that he would call him later in the day with details on how he woutd

deliver the money. When Mr. Iiiks attempted to contact the representative later, however, the

representative did not answer his phone. The representative finally returned his calis near the

end of the day, but told him that it was too late to stop the aLxction.

{415} After the auction, Ashland Lakes moved to set it aside, arguing that FirstMerit

had breached the oral forbearance agreement. The common pleas court rejected its argument,

concludizig that it had failed to establish that such an agreement existed. FirstmTerit subsequently

filed Cais actiozz to. recover the balance owed by Ashland Lakes from the Slymans and Inkses.

The trial eour-t entered judgment against the Slymans and Inkses based on their Eonfessions of
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A

judgment. The Slyznans and lnkses moved for relief from judgment, but the court denied their

tnotion. The Slymans aiid hlkses have appealed the court's judginent and its order denying their

motion for relief from judginent.

WARRANTS OF A:1'TOR.,.tiEY.

{15} The Slymans and Inkses' assignment of error in base number 25980 is that the

trial couzt incorrectly entered judgment against them based on confessions of judg.nient. They

have argued that the confessions were invalid because the lawyer who submitted them did not

present the court with their original warrants of attorney.

{¶7} 1Tnder Section 2323.13(A) of the Ohic, Revised Code,. "[a]n attorney who

confesses jirdgment in a case, at the tiine of making such confessxon, must produce the warrant of

attorney for making it to the court before which he makes the confession." "Warrants of attorney

to coirfess judgment are to be strictly construed, and court proceedings based on such warrants

must contorn.i izz every essential detail with the statutory law governing the subject." .Lathrerra v.

Forernan, 168 Ohio St, 186,paragraph one of the syllabus (1958).

{18) The Slymans and Inkses have cited Zathrenz in support of their argument that the

lawyer who confessed judgment had to produce their original warrants of attorney. Iz1.Lathrena,

the Ohio Supreme Court explained that, since Section 2323.13 "requires the production of the

warrant of attorney to the court at the time of confessing judgment, ...[if] the original warrant

has been lost and can not be produced, the court, ... lacks the power and autlhority to ... enter

judginent by confession ...." Lathrem v. Foreman, 168 Ohio St. 186, paragraph two of the

syllabus (1958); Huntinyon Nat'l Bank v. 199 S. Fifth St. Cn., 10th Dist. No. l0AP-1082, 2011-

Ohio-3707, ( 21 ("["1']he language of [Section] 2323.13(A) ... requires an attorney confessing
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5

judgment to present the original warrant of attorney to the trial court at the time the attorney

rnakes the confession[.]")

{1j9l The record does not itldicate whether the lavvyer who confessed judgznent

presented the trial court with the original warra-ats of attoi-ney or merely copies of thezn. The fact

that ttle record contains only copies of the warrants is not determina.tive because Section

2323.13(A) allows "[t]he original or a copy of the warrant [to] be filed with the clerk." See

.F7untinglvn Nat'l Bank v. 199 S. Fifth St. Co:, 10th ;C7ist. No. 1QAP-1082, 2011-Ohia-3707, T, 21

(noting that, after producing the original warrant of attorney, "the plaintiff may then choose, to

file either the: original warrant or a copy of it with the clerk for purposes of maintaining the

recoz'd."). As the Tenth District Court of Appeals explained in HHuntington National Bank,

`:[r]equiring the attorney confessing judgment to produce the original warrant of attorney

provides a minimal level of assurance that the note is authentic and actually exists, Nvhile

allowing the plaintiff to file a copy of the warTant with. the clerk allows the plaintiff to retain

control of the instrument after it is presented to the court if the plaintiff so chooses." fd. at ¶ 20.

{1101 The Slymans and Inkses bear the burden on appeal of establishing that the fia-ial

court did not have jurisdiction to enter judgment based on their confessioris. Knapp v. Edwards

Labs., 61 Ohio St. 2d 197, 199 (1980) ("[A]n appellant bears the burden of showing error by

reference to matters in the record."); Howiler v. Connor. 9th Dist. No. 10648, 1982 WL 2779, * 1

(Oct. 6, 1982) ("In courts of general jurisdiction a legal presumption arises in favor of

jurisdiction, want of which must be affirmatively demonstrated on the record."). The r.ecord

does not indicate that the lawyer who confessed judgment for the Slymans and Inkses failed to

produce the original warrants of attorney to the trial court. Accordingly, the Slymans and Inkses

have not estavlished that the trial court lacked jurisdiction to enter judgment against them. We
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6

note that this case is d'istinguisbable from Huntington NationaZ Bank because, in that case, it was

undisputed that the bank "[a]t no time ... provide[d] the trial court witll tl-ie original note or

commercial guaranties." Huntington Nat'Z Bavak v. 199 S. 7<•ifth St. Co., 10th Dist. No, 10A.P-

1082, 2011-0hio-3707, $ 4. T.he Slyrnans and Inlcses' assigtlment of error in case nuinber 25980

is overruled.

MOTION FOR RELIEF FROM JUD(3IvJEiNT

fl(JJ.} The Slymans and Inkses' assignment of error in case number 26182 is that tb.e

trial court incorrectly denied their motion for relief from judgment under Rule 60(B) of the Ohio

Rules of Civil Procedure. Under Civil Rule 60(B), alriai court "may relieve a party ... from a

final judgment ... for the following reasons: (1) mistake, inadvertence, surprise or excusable

neglect; (2) newly discovered evidence (3) fraud . . . , misrepresentation or other

misconduct of an adverse party; (4) the judginent has been satisfied ...; or (5) any other reason

justifying relief from the judgment." "The motion shall be made within a reasonable tinie, and

for reasons (1), (2) and (3) not more tha^^x one year after the judgment ...." Civ. R. 60(B).

Interpreting Rule 60(B), the Ohio Supreine Court has held that, "[tlo prevail ..., the movant

niust deinonstrate that: (1) the pa:t-ty has a meritorious defense or claim to preseazt if relief is

granted; (2) the party is entitled to relief under one of the grounds stated in Civ.R. 60(B)(1)

through (5); and (3) the motion is made within a reasonable time ...." GTE Automatic Elec.

Xnc. v. ARC Indus. Inc., 47 Ohio St 2d 146, paragraph two of the syllabus (1976). This Court

has recognized that, "[if] the relief from judgznent sought is on a cognovit note, `... relief ... is

warranted by authority of Civ.R. 60(l3)(5) [ifj the movant ( 1) establishes a meritorious defense,

(2) in a timely application."' BYown-Graves C. v_ Caprice flonzes Inc., 9th Dist. No. 20689,
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2002 WL 347322; *3 (1VIar. 6, 2002) (quoting Meyers v. McGuire, 80 Ohio App. 3d 644, 646

(1992)).

RES JUDICATA

{^j &2} The Slymans and Inkses have argued that the trial court incorrectly concluded that

the argument that they made in their motion for relief from judgment is barred by the doctrine of

res judicata. In their motion, the Slymans and Inkses argued that they have a meritorious defense

because Firstillerit entered into a forbearance agreement witli Ashland Lak4s. The trial court

determined that they were barred fronr raising that defense because the sa7ne issue was decided

in FirstMerit's action against AshIand Lakes and the Slyrrzans and Inkses are in privity with

Ashland Lakes.

{¶1_3} "Res judicata operates as `a complete bar to any subsequent action on the same

claim or cause of action between the parties or those in privity with thean."' Bf•own v. City of

Dayton, 89 Ohio St. 3d 245, 247 (2000) (quoting Johnson's .fslrx^r^d Inc, v. Danbury Twp. Ed of

Trs., 69 Ohio St. 2d 241, 243 (1982)). The Slynians and Inkses have conceded that their

forbearance-agreeinent defense is the same defense that Ashland Lakes raised in its motion to set

aside the auction, in FirstiNferit's foreclosure action. They have argued, however, that they are

not in privity with Ashland Lakes.

{114} According to the Ohio Supreme Court, "[w]hat constitutes privity in the context

of res judicata is somewhat amorphous. A contractual or beneficiary relationshiip ys not required:

`In certa3.n situation:s ... a broader definition of privity is warranted. As a general nlatter, privity

is merely a word used to say that the relationship between the one who is a party on the record

and another is close enough to include that other within the res judicata. "' Brown v. City of
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Dayton, 89 Ohio St. 3d 245, 248 (2000) (quoting Thon?pson v. Wing, 70 Ohio St. 3d 176, 184

(1994)).

{¶lt5} The Slynzans azld Inkses, citing National C:'ity Bank v. The P7echaty Corripanies,

104 Ohio App. 3d 109 (8th Dist. 1995), have argued that the guarantor of a loan is rtever in

privity with the debtor. The case that the Eighth District Court of Appeals cited for that

proposition was Waochvas•d v. lYloas•e; 13 Ohio St. 136 {l. 862). 1'lechaty Cos., 104 Ohio App. 3d

at 115. In 1%l/oodward; Ebenezer Woodward sold to Chapman & McKernan his rigtzt to collect a

judgment that he had against Tonatlaan Hail. As part of the sale;lVlr. Woodward guaranteed that,

if Chapman & McKernan could not collect the judgment, he would pay them $400. Chapman &

McKernan sued iv1r. Hall in Iowa. Mr. Hall defended byclaizning that the suit was barred by the

statute of limitations and that the judgtnent lhad been paid. Following a trial to the bench, the

court found zn favor of Mr. Hall. Woodivaxd, 13 Ohio St. at 137.

^$16) A4ter Chapman & McKernan's lawsuit failed, they assigned their rights to Sydney

Moore. Woodwardv. ^1'.foore, 13 Ohio St. 136, R37-38 (1862). Mr. Moore sued:vlr. Woodward

on his guaranty, arguing that Mr. NRToodward knew that the judgment had already been satisfied

at the time he sold it to Chapman & McKernan. At trial, Mr. Moore submitted the record of the

Iowa case as his only evidence. Mr. Woodward attempted to testify that the judgtnent was, in

fact, still unpaid, but the trial court sustained an objection to his statement. A jury ruled in favor

of Mr. Moore. Id. at 140.

{¶17} The Ohio Supreme Court reversed the judgment against Mr. Woodward. It

detei7nined that, at the time Mr. Woodward sold the judgment to Chapman & McKernan, the

three of them had an understanding that the judgment could be enforced against Mr. Hail.

Woodward v. Moore, 13 Obio St. 136, 143 (1862). When Nir. Hall asserted the defense of
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payznent, tberefore, Chapntan &°V1cKeman should have notified Mr. Woodward. Id. Because

Mr. Woodward did not receive notice of the defense, "[t]lie. rrost that ceuld be claimed of the

effect ... of the record of the pa-oceedings [against Mr. Hall], would be to inake a prima facie

case for.[Mr. Moore]." Id, at 144. "Had notice beeii given to Woodward of the pendency of the

suit [against NTr. Hall] and of the defense set up, it might have been his duty in that action to

sustain the validity of the judgment he had assigned. Having received, no such notice, he is not

pi•ecluded frozn shoyving in the actio?r against him that the judgment he assigned was a valid and

subsisting judgment, and that had proper diligence been used in the corxduct of the suit against

Ilall, his defense to that suit would not have been successful..". Id. The Supreme Court,

therefore, concluded that, under the facts of the case, res judicata did not bar NI.r. Woodward

from testifying about whether N:frr. Hall had satisfied the judgment.

{¶18} Regarding whether a guarantor is bottnd by a suit against the debtor, the

Restatement of the Law of Security provides that, "[ifJ, in an action by a creditor against a

principal, judgment is given, other than by default or confession, in favor of the creditor; and the

creditor subsequently brings an action against the surety, proof of the judgment in favor of the

creditor creates a rebuttable presumption of the principal's liability to the creditor." Restaterrzent

of the Law Ist, Security, Section 139 (1941). As explained in the comments to tlze rule, it

"expresses a middle ground between the possible t-ule that a judgment against the principal is

conclusive of the principal's liability, even in an action against the surety, and: that such a

judgment is evidence only of the fact of its rendition. It is inequitable to bind the surety

conclusively by ajudgment to which he is not a party. On the other hand, it is not unfair to make

a rebuttable presumption of the regularity of the judicial proceedings antecedent to the judgment

and of the correctness of tlze judgrn.ent as evidercce of the principal's liability. Under [this] rule.
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it is open to the surety to prove if he can that judgznent should have heen rendered for the

principal." fd. The Restatelnent specifically ideYitifies two defenses that may rebut the

presumption of regularity: fraud and collusion. .Id. Some courts have also allowed a surety to

present defenses that were not "actually adjudicated" in the action against the debtor. City of

Pasco v. Pacifie Coast Cas. Co., 1721'. 566, 567 (Wash. 1918).

{¶19} Several states have explicitly adopted the Restatement's position or taken a

similar view. Motion Picture .lndus. Pension Plan v. Hawaiian Kona Coast Assocs., 823 P.2d

752, 758 (Hawaii. App. 1991); Soutla C'ount,y Sand & Gravel Inc. v. -7vat'l Bonding & Accident

Ins_ Co., R.I. App. No. 82-327, 1989 WL 1110278, *3 (iV.tay 17, 1989); Von Eng'g Co. v. R. YY,

Roberts CQnsts-. Co. Inc., 457 So. 2d 1080, 1082 (Fla. App. 1984); Indiana Cniv.. v. Indiana

Bonding & S%cr. Co., 416 N.E.2d 1275, 1285 (Iid. App. 1981). We agree with the Restatem.ent

approach, which is consistent with Woodward. In Woodward, the Supreme Court did not declare

an iziflexible rule regarding privity, but based its decision on the fact that 1VIr. Woodward did not.

know that Mr. Hall had asserted the defense of payment and did not have an opportunity to

contest Mr. FTall's assertion. Just as the Restatement approach allows a guarantor to contest the

regularity of the proceedings against the debtor, the Ohio Supreme Court d.etez-inined that, under

the circumstances of the case, Mx. Woodward should have been allowed to detrs.onstrate that the

debt, rn fact, had not yet been paid. Woodwat°d v. Moore, 13 Ohio St. 136, 144 (1862); see also

Jaynes v. Platt, 47 Ohio St. 262, 274 (1890) (holding that, in an action on an attachment bond, a

judgment against the debtor "is not only th.e laest, but the only, evidence, and, until impeached for

fraud, collusion, or manifest mistake, ouglit to be held conclusive").

{^1201 Ln this case, the trial court exan.iined whether there was a mutuality of interest

between Ashland Lakes and the Slyrnans and Inkses. Although that is an important paz-t of the
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privity deterinination, the court should also have considered whether the cola.7mon. pleas court in

the case against Ashland Lakes gave appropriate consideration to Ashland Lakes' forbearance-

agreeznent defense. See O 1lresti v. DeBartolo Reahy Coqa., 113 Ohio St. .3d 59, 2007-Ohio-

1102, ^ 9("[M]utuality of interest, including ain identity of desired resttlt' zszight also support a

finding of privity.") (cltioting Brown V. City of Dayton, 89 Ohio St. 3d 245, 248 (2000)). i^he

Slynians and Inkses specifically argued in their post-hearing brief in this case that "Ashland

Lakes was not provided a full and fair opportunity to litigate the issue of whether an oral

settlement agreemeixt was entered into by Ashland Lakes and [Firstllderit]." The trial court,

however, failed to analyze that issue in its decision. Because ihe trial couit did not analyze

whetlier the Slymans and. .Irikses have overcome the rebuttable presumption of regularity in the

case between FirstMerit and Ashland Lakes we susfain their assignment of error and remand foa-

the trial court to decide that issue in the first instance.

STATUTE OF FRAUDS

{121} Independent of its privity deternlination, the trial court also determined that the

Slymans and Inkses' forbearance-agreement defense was barred by the statnte of firauds. LTnder

Section 1335.02(13) of the Ohio Revised Code, "[n]o. party to a loan agreement may bring an

action on a loan agreement unless the agreemen.t is in writing and is signed by the party against

whom the action is brought or by the authorized representative of the party against vahom the

action is brought." The trial court determined that the alleged forbearance agreement was a

"[t]oan agreement" under Section 1335.02(A)(3) and, therefore, had to be in writing to be

enforceable.

{¶22} By its plain language, Section 1335.02(B) prohibits a party from "bring[Ing] an

action on a loan agreement" u.n.;ess the agreei-nent is in^ writing. In this case, the Slya;ians and
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Inkses did zaot atteznpt to "bring an action" against FirstMerit, they inerely raised the oral

forbearance agreement as a defense to Firstiylerit's action against thein: Accordingly, the trial

court incorrectly conuluded that their defense was barred under the statute of frauds. R.C.

1335.02(B); see also R.C. 1335.05 (providing that "[n]o action shall be brought . . . upon a

contract or sale of lands ... unless the agreement upon which such action is brought ... is in

writing. . . .").

NIERITORTOUS DEFENSE

11231 The trial court furtner detenrzined that the Slymans and Inkses' argument about

the oral forbearance agreement was barred because the parties to the alleged agreement intended

that any such agreement be in writing. It is not clear from the court's opinion whatpart of th.e

C'rvil. Rule 60(I3) aitalysis it was engaging in when it made this statement. The court had already

concluded that the Slymans and 7nicses "have asserted operative facts that demonstrate that they

have a meritorious defense that could justify relief from judgment." i^Ievertheless, it exajnined

the record and determined tlaat it was "the parties' clear intent that any forbearance be in writing

to be enforceable." It also wrote that the "facts conclusivel:y establish that both [the Slymans and

Inkses] and FirstMerit manifested ari intention not to be bound ab.sent execution of a written

agreement."

{1[-74} According to the Ohio Supreme Court, "[u]nder [Civil Rule] 60(B), a movant's

burden is only to allege a meritorious defense, not to prove that he will prevail on that defense."

Rose Chevrolet.Inc. v. Adams, 36 Ohio St. 3d 17, 20 (1988). We conclude that, by deteimi:ning

that the parties' course of dealings established that the alleged forbearance agreement would

have had to be in writing, the trial court exceeded the scope of its authority under Rule 60(B).

25



13

The court did not merely exarnine wh.ether the Slymans and Inkses Izad alleged a meritorious

defense, it ilnproperly evaluated whether they had proved that defense.

CONCLUSION

{¶25s The trial court correctly entered judgmezat for FirstiVlerit based on the Slyrnans

and Inkses' confessions of judgmei-zt. The court, however, incorrectly analyzed whether the

Slym_ans and Txals^.ses are bound by the judgment against Ashland Lakes, incorrectly applied the

statute of frauds, and incoiTectly evaluated the merits of their forbearance-agreement defense.

The judginent of the Summit County Common Pleas E:ourt in case number 25980 is affirmed.

The judgment of the common pleas court in case nuinber 26182 is reversed, and this matter is

remanded for proceedings consistent with this decisiorz_

Judgments affirmed in part,
reversed in part,

and causes remanded_

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this i;our^ directing the Court of C,oniiriora

Pleas, Cotinty of Su:mmit, State of Ohio, to carry this judgment into execution. A certified copy

of this journal entry shall constitute the mandate, pursuant to App.R. 27.

Iznmediately upon the filing hereof, this document shall constitute the jourrnal entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review sball begin to run. App.R. 22(C). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgm.ent to the parties and to make a xlotation of the

mailing in the docket, pursuant to App.R. 30.
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Costs taxed equally to both parties.

CLAIRE. DICKINSON
FOR THE COUR.T

CARR, P. J.
CONCURS.

BELFANCE, J.
CQNCtTRRINC IlV JUDC3-NSENT ONI.,X.

(¶26} I coneur in the majority's resolution of case of zzumber 25980 acrd concur in the

judgment of its resolution of case number 26182.

{Iff27} In case naxnber 261 82, the Inkses and Slymans appealed the denial of their Civ.R.

60(B) rnotion. The ti-ial court incorrectly concluded that res judicata barred the Lnkses azld

Slymans from raising their alleged znerztorious defezise. Because FirstMerit has not established

the eleinents of the defense, I concur in the majority's judgment.

tiavc a1111aiM28} :=iBJexore res judlcata/coliateral eStoppei can apply orte must

judgment." (Internal quotations and citation omitted.) IVIcDowell v. DeCarlo, 9th Dist. No.

23376, 2007-0hio-1262, 1, 7. Furrther, the party seeking to use the defense has the burden of

establishing that it applies. See Fraternal Order of Police, Ak-mn Lodge No. 7 v. Akron, 9th Dist.

No. 23332, 2007-^'ihio-958, ¶ 12. In the instant matter, FirstMerit has not demonstrated that the

order which it.believes has a preclusive effect is a final judgment. During the course of the

proceedings below, it does not appear that a confizmation of sale decree was ever actually

entered. It appears that the trial court in the foreclosure case oven-uled Ashland Lakes' objection

to the confirmation of sale concernitig the alleged oral forbearance agreetnent. However, it
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cann:ot be assun?ed that a fnal judginent was rendered by, pointing to the trial court's ruling.

'I'hroughout t3ie proceedings in the instant matter, FirstMerit indicated that it expected the

confirmation decrees "shortly[j" or "any day." Absent a final judgment confi}xning the sale,

FirstMerit cannot meet its burden to demonstrate that principles of res judicata are applicable.

See Er.nerson Tool, I,LC v. Emerson Family Ltd. Partnership, 9th Dist, No. 24673, 2009-Ohio-

6617, T 13-14.

JJj29} Ftuther, even assuming a fmal judgment existed in the foreclosure case, I cannot

conclude that the.trial court considered the applicable law concerning the specific relationship

between a debtor/principal, a creditor, and a guarantor/surety and the e.f^ect that a prior judgment

against the debtor/principal has in a suit between the creditor and the guarantor/surety. The

Supreme Court of Ohio has stated that "where the sureties have notice of the suit, and may, or do

rnake defense, the judgment against the principal is conclusive against tl-iem. Where such notice

is not given, tl.ie judgment against the principal is prima facie only. It may be impeached for

collusion, or for sn.istake:" State v. Colericx 3Oh'ro 487, 487-488 (1828); see also State v.

Jennings, 14 Ohio St. 73, 76 (1862); 52 Ohio Jurisprudence 3d, Guaranty and. Suretyship,

Section 269 (2012); see generally Siandard Ace. Ins. Co. v. Hattie Fid. & Cas: Co., 50 Ohio

App. 206'(5th Dist.1935). Consistent among the above authorities is the notion that the

guarantor receives xiotice and an opportunity to defend, prior to the judgment having a preclusive

effect. Colerick at 487-488; Standaycl Ace. Ins. Co. at 209-210; 52 Ohio Jurisprudence 3d at

Section 269. It is clear from the trial court's entry that it did not consider this law and whether

FirstlbTerit has met its burden under the law. Accordingly, I would reverse the trial court's

judgment.
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TENTH APP)=E.LA"1^'c AtSTRICT

Ge^rga NicAfoz2kas,

pfaintitf-Appeliee ^

^ t3.$ 0tzt^^-'
cotiR3' uF ^trnc"A,GSP}tn.t^:

DQ C£C zs i'E`t t2 CR

CtE ift 4F CG71'RT5

A&t. OaAP-7

v. •
(PE-t:;t1tAR CALE3V[3RR)

Tha [}eryk Gabrie3 Tangetnan
trrevoca5le T rust. ReEiecca'i'angeman,
l'rustea,

De[endant-Appet4ant

0 6' i N 1 o N

Rendered on Mcsmtaer 26.2000

1ar,esp 17aS, Reavts & Pogue, FordharrF E Nnffrrmsrr and

var°gC *"'''r:a p̂P9.;e°

7•yaclr, sdsckmo,-e & Lisdon Co., LF"A., and Thori7as M.
7yack1 for appettant.

APPEAL fsnmthe FrrankUn County Covrkof Cbmtnpn Ft®as.

PETfiEE, J.

in SSd3. piatnGfr, Gearge t+licoiazakas, and Rebecca Tangeman, Tsustze

of defendant, The Cteryk Gahriei Tangetnan lrrevucab9e Trvat ("Trust ). began a

te'atlonshlp u4tc5 praceeded itam (tlendship to fntttnqcy. In 1992. Htging the course of

thEs refat(o;kshlp, platntftt purctzased t3stdenflal propertY lacaterS at 7400 Ro3ebaUgh

RoaQ, Rsynafdsbf:rg; Oittn,, es a persona4 eesldenca for his frequent Luainess ttips to

ON CoMPtJITER-12

.O
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Golumbus,and as a restderzca `or'Fangeman and hersoYt, LeryR, the betteficiacy of itta

tru>f.

Tangaman eventually requested that pratnGff transfer the property inta her

name. Ftatnti[f o€fered to self the prqperty to Tangeman, Tengetnan deotined ptafntiEfs

otter, tum-ever, because an outstandtng federat tax iten: agatnst tteF would tmrnedtatety

a8ach to the property and vmuld have psiat4ty over any mor;gage. P7ainttff Ur!d

Yangeman eventualty agreed that p!atnslif would setl the ptaperty to the Tr°at, On

Juty't9, 1996, the sate v+as carrfed out ttmugh the executton of a warranty deed frum

Georp,;tov+n hlarim, dncO to the Trust Contemporaneous vrith the transter. Tangemen

executed a promissory note an betialf of ihe Ttust fnthe amount of 5250,000, secured tiy

a moRgage deed on ttio prapetty.

'fha promissory nate provides, in pertinent part, as folfovrs:

For vatua raceived,'The Cteeyk GabsietTangeman trrcwotabte
Trust prnmtsas to pay to. George Ntuatozekes. solely and
patsonalty, the sum of S250,000.00, with no Interest, upon

This note Is ntade subject ta the fa;touviag ternt.s and
conditions;

1}'Fhts note is non-negotiable and cennot be assigned for the
benefit of any otherpetsen.

2) Th:s note shatf be casxcetled upon the death of George
t,ttmtozakes.

3) This note strO become due and payabSa upon the deatti of
Reber.aa L Tangaman, Trustee cf Maker.

e ta Fc6n ery i993, PSatxaifF it^f^zsd i(>ic ta tht psope ty. ta Csa ucto ca hiariae, 180., a mmaration ms-ntd 6g
ptaiatlf£

^ ^ ... ..
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4) This nnte fs secured by a nsoiigage tln real pmparfy, Ujaon
default of any payment under thls nota The Rery(s Gnb:iet
Tangetnan.Irrevocahle Trust shalt have the faffowing options: '

a) it may pay the face amaurr4 af this not9 which payment
shail causa the releaee of the subject modgaga. .

b) tt may tender a deed dn Ueu of farecfosure of (he subject
morigage whtch tendershail.taa: In full satlsfactlon of thls note
and mortgaye.

5) En ihe evsr.t u tne de.at}t of Rebecca L. 3'angernata,
Ttustee, thg Maker may exercisa the opUons set farth In
paragraph 4 above.

Ihe retatlonshtp 6etween plaintfff and Tangeman eventuaily deteaorated,

and on July 93, iB98, plaintiff ntade a demand for payment an the note. By Ietiec dated

July 31. 1898. Tangernen aaknowrettged the demand. and. propased, various payment

apt4ans. By tatter dated Attgust 1&, 1998, p9alnts€f offered to cpnslder the payment

pra^ -ns, pntvided Tanqeman tendered the deeri p4rsuant to hls deraand. When

'Cangerman refused to tender the deed, piainUfg, an QctohPr 23, 1996, commeenced an

acton4n foreclosure.

Tangeman admSls that she Is the signatory of the note, but maintains that

the originat trarsfer of the ptssperty to tha 7rast was tfitended as a personal gift to her.

dlsg•ris->d as a sale to ihe 7rast in order to €tusfrate the attachment of the undisz;harged

festerat tax llen against her. 'Cangeman iutltaer cont®nds that evcn if the original

transaction was a sale, ptainfHf suitsequently renouneed his tnterest fn the note and

mortgage and gifted the property to Tangernan. trt support of thfis detense, the Tivst

retiss axc[ttsiy'e3y'ran parol evidence oiferad fn the depositton testtn3any of Tanyeman,

Tangerdan's fdends, Wayne Milterand Debra G:oss, and her attorney, 13avfd 6uda.
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t}r, Juty 29, 1999, p€aint€Ft fled a rnotfdn for summarx judgrnent based as1

tha itteary that no[rna1 contract tavt-appyes to ritortgages, aind that under:confract law

paro€ evidence is not admfssihle to tnterprc=t.an rlna;nbfguous eontracf. 8ydeclsion and

entry datad Septenebsr 21, 1989, ihe hfa4 court detaied ptafntff"E`s motion for surmnury'

judgma.,?, fnding thatcarl-a€n termsof the note werri ambiguous and, ihus, parof evuience

was adrnfss€b€e to construe thasa terms.

On October 5. 1999, ptaint€fPs preserit counsel appeared In substitution for

p€a€ntfffs or(ginat sounssi. On Ctetober 8, 1999, the :r€a€ ccurtgranted plaFntSff teaue to E'cte

a second motion torsummary judgment_ Ptaintitf Gied h€s second motton for suri1:;.ary

Judgment on i3ctaber;e5, 1989, contendfng that he tvas entttfed to kudgment as a matter

of law tecause: (1) twsfers of an fnterest In roaf property, whether through safe,

mortgage, nr gtft, are Ynthln tt+a Statute of Fiauds and requ€re awn'tfng (2) pamtevfdence

of prfor or cantampatanaaus arat agre,ements Is Inadmissible to contradict or vary the

terms of a wriifng w€thlre the Sta€ute of Frauds; and (3) an agr°enlent to renounce or

cancel a mortgaget must be fa writlr.g.

R.C. 1335,04, ent€tfer_ .tnteresf In fatsd to be granted In ivr€tGzg," st.ates in

psrtfnant part "No lease, estate, or Interest, either of frsehatd or tenn of yeats, or any

uncertain intere9t o€, In, or out of tands, temments, or hereditaittents, sha€t be assigned or

granted exraat by deed, or nota €n vfrfffng, stgned by ih® party asslgn€ng ar grunting ik, or

hfs agent tftr.reunto fawfdly anthodzed, by cv; ittng, er byact end apet^aYlon of €aw: i2,C.

1335;aS, entftfed "Certafn agreantents to ee €n writfr.g," stetes in periinent gar',: °1ao aptfa:t

shafi be brought wlnereF~}+ to charge the defendani, *" to & arge a peson upop an

agreerrtent n€ade °°, updn a contract or safe of tsnds, tenements, or F.ererittainettts, or

__. .S.' :....' . . . . ^.._ _.._ . ,
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tnterast 41 or concerning thetn '°° unless the agreement upofl whtc?f such aetEon fs

brnught, or same memaranduna or notm thereoi ts in Wftfng artd sfgned by {he party ta be

charged ihere^^tith or some atherperson theraunto by hkq ar heriawfully authod:sd ^

By decision and anttyy fifed December 15, 1999, the trial couet 3ranted

ptain6f?s second motian for summary judgment, findirsg that because ths3 transacfiort

oancems 1#ie transfer of reai plapeciy, it falls within fhe Statute of praclds; that pamf

evidence is in•adrntssihte to vaty the terms of tha note; and that piafnBR's alleged

discEtarga of the note and martgaga faits becausa It rras not in Writing. The cautt

conctuded:'because there fa no writ'mg evidencing :he transaction as giii, nor ts thera any

vvcfting which evidences 147cvtazakes rer.ouncement of the Note and mortgage, bcth of

the Trust's gift argaments are withaut rnerC The Trust has tFmely appeated ihe friaf

court's judgment, and raLes a singie esstgnment aFerro , as fofiows:

Ths trfal court erred in gsantfng sumnary udgtnar<t to the
pfaintcff, as thees were dtsputed issues of fact that make
sudinary;udgTra3t inproper urdn: the taw.

Ctv.R. 56(C) proVidss, in relevant pat as CiRaws:

Summary judgment shaif be rendered forthsvith If the
p°ea.tings; depositdons, ansivers to fntermgatades, written
atimissions, affdevits, transcripts of evtdence, and vvri[tan
sfipufattorts of fact, if any, timely ts7od tn the acti4n, shazr that
thene Is no genuine Issue as to any rnatertat fact aM that the
mavtng party Is ent(tied to juor,ment as a makter o€1aw. No
evidence or sltpulattan may be consldered excepf as stalad tn
thts rufs. A sum.maiy jWgment shatE not be rerdered unless !t
appaars fsnm the evtdance or stiputatton, and only fronl the
evidence or stiputation, that reason»bte n:tnds can corne to
>zut ane cosiatusfon and that conetustnn Is advarse to the party,
agstnst whorrs the snotloa'tor summary judgment fs made, ihat
pashy being entitled to have ihe eVldsnca or sflputdtiori
constrUOc£„cst skmngty In the partys favar.'•°

I&L^

,

u'
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i'hus, summaryjudgrnent is appmpriate oniy where;t[v3 evidence J:a:or2

;he cofirtdemonstrates tEtat; {1} no genuinn (ssue as P.o enV majsriat fact remains tc be

itiigated; (2) the moving party Is entitted to Judgment as a matter cf taw; and (3) it

appears tirim the evidence Ihat teasonabte mtnds can come to but one conciusfori. and

viewing tho evfdance most strongly In favor of the nonr-ioving patty that conclusion is

edva;se to the pasfy 2gainst tivttom the moSionSorsummixy Judc3ment is;nade. Tckies &

Scrr, fnc. v.1ffdtVesisr72 fndarnnlfy Ca. (1892j, 6S Dhio St 3d f 21, 625, citing ; farless i:

V,61ffs Day Vtarshor+sing Co. (1978), 54 Qhfd St.2d B4, 65-68.

tn reviewing a triai court's dispositfon of a surnrnarry judgment motian, an

appellate court appGes the sama standard as that applied by the hisf court, ,Wfaust v.

Bank One Cotumbtts, N.A. {1882}, 33 Qitfo App.3d 103, 107. An appePfate oputt

ravtews a surnmaryr judgment dispusitfon fndapentlentty and vritEtout deference to the

trial court`s datermiqatiar. Sro•rrrr v. Sctafo Cty. 6d of Commrs. (9993), 87 Ohio App.3d

704, 7ii, Summary Judgment is a pEOcedurai davic-s to terminafa iieiyaitor,, eo it z^ust

be awardsd cautiously, with any doubts resolved (n fav iite nonmoving party.

Murphy v. F4aynoldsburg (9592j, 65 Ot:b St.3d 356, 3S&-35g.

gy Its asstgnment of anar, the Trust argues that the trtal court erred in

gnnttng suirmary judgment In favor of p(aintiff because: (1) tlie note is ansl3iguovs,

tttareby requiring parat evidence to explain iEs meanittg; and (Z} parol evidence. is

admissible to detem.Yns whether otain4ift praity modisied ttte tetms o€afta note subssqia2rt

-to sts execution,

As noled prevfously, ttae Statute af Frauds reVires Giat ati Era3'sfars of an

fnt&,est in reei psnpetty must be !r wnit,ng. As this transaction concarns the trnns9er nf

^ - .....js. . .. : - -^, ..._ ..
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real prapeAy, It fall5 wlthfn the Statute nfFraods. The inole cleariystatas ihat it ts payatite

an demand, The Tiiist argues that parol avidence may be cot;sBiered ta-detarrr.ina the

"tave meaning and purpose" di the nate. 4'lce find thefinut's argument to be cotilradicted

by the t)hio Supreme CaurYs decision in fdarian Prntfu.ilon CreditA.ssn v. Cochran

(;989), 40 Jfslo 5t3d 265, wherrnin the caurt heEd tn t.he fourt3t paragraph of thesyilabuss

When a party vcti:atarily places hEs siqnature upon a noto or
olher writing wJthin the statute of frauds, and vthere that
pattyrs sole defense to an actiota brought upon the YrOting is
that a different set of tertns vaas originally agreed to at Shat
ttnye, such deforisa shati not be couptensnced at fatt+t
mgardtass of the theory under tvhich such facts ara pted, in
such an event, the wdtfng alone shaN be the sole repository of
the tarm.s of Ihe agreement.

Marfon ts directiy 4n potnt and expressly contradlsfs the pasitlnn espoused

by the Tnsst. lt t.olds ihaf parol.evidance is not admEssible to cantradict or atler tha

terms of ihe note, wfilch, in tMs case. Is tha soie repository of the terms of tha

agreement bstween plaintiff and the •fntst. Accardingly, the Tnrst's afgumentthat paroE

evidence Is admissible to demens:rate pfatntiffs original intentlan to gift the prtrperty to

Tanger:att feEls as a mattarof law.

Slrtt'larly, the TrvsYs cnntant(on that pta'snti€f araily agreed, after the note

wa;, executed, to rafeasg the Trusi's oblfgatlon on the note and morigage to effect hts

`gift" to Tangeman also falls as a matter of law. tre Ga:ts w GN1BH {7384 14 Ohim

App.3d 243, 247, the court held that a dischargs of a mortgaga Is an intsrast irt land @nd

Is raqulrred to be ln wdling under the Stafute of Frauds; if an aileged dischatga has not

been ceduced ta wtfting, It Is uold. Applying the holding od C^afts to the facts of the in§taqt

^^J 719..__ _ ._........,.+..^. ^... . - ^..._- e .... _..... .... - - . . ...... ^._

^ 7
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ca-, any disohatz,ie af the tiote and moMgaga by ptainttff was requtred to be ;tt tariting,

As no suctt writfng edsfs, the Tru4t In hound ^y:he tem3s of tha note,

In shtid, even constnsfng the dEsputesf facts In favor of Tangenian, tne

nnnrr,ovinp party, Lg., that the udginat transfer of the property was Fntended as a gift from

ptaM{f to'fangernan< andlbr±hak plaintiff renounced ¢afs infereSt in the iwte add mortgage

aRer the not® was execufed -nf the property to Tangeroan, such facts ara cecx{e,ted

tmmatsria{ hy operatton of Ohio tawgovemtng real estate transfars. Thus, this court finds

ttr>{ the trEat couurt did not err In rendenng summary judgment in favnr of p9a;niiff.

AccordIngly, tha assfr^ttent of srror fs a•rerrutecl, and the gud,mont of the Frank3in

County Court or Crmmon Pfeas tr5 affirmed.

ludgment ahFvn e1

BflWR1AN, P:J., and KENNEDY. J., cancur.

- e._.., ._.. .. ..._. .. ^^ . a,: `
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DANIEL B. INKS, et al.
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DECISION AND 1O[1R.NAL ENTRY

Dated: November 7, 2012

DICYINSON, Judge.

INTRODUCTIdIv

{Tik.} Daniel h-Lk:s, Deborah Inks, David Slyman, andJacqueline Slyxnan guaraateecl that

Ashland Lakes LLC woizld repay a $3,500,000 loan fzoin FirstMerit Bank N.A. Wien Ashland

'La1Ces defaU.'lteQ, FLCStlvAerlt s^IeCl i;'Lte DiyIY2aiIS ai5u liztt.SGS to rcco"Ver t^xe v^zca"1Ge ot ^iie ioaii. xiic

trial cdirrt awarded judgrnent to T`irstVlei-it based on. confessions of judgment entered by the

Slyizz ans and 7zikses under vvarrarzts otlattomey. The Slymans and Ixiloses have appealed, arguing

that the court incorrectly awarded judgment to FirstMerit based on't]ae confiessions because the

confessing lawyer did not produce the original warrants oi attorney, as required under Section

2323.13(:A.) of the Ohio Revised Code. After filing their appeal, the Slymazis and Iiikses moved

the t:-iat court for relief from 1udgmeiit, arguing that FirstivTertit was not entitled to recover from

them̂ because it had entered zizto an oral forbearance agreerneixt with. A-s1?lanci Lakes. We

remanded the action to the trial court so that it could rul.e oia the motion. Following a heariag,
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the eourt denied the motion, concluding that the Sl;nnans and Inkses' forbearance-agreeznent

argument v,=as barred by the doctriiie of issue preclusion and the Statute of Frauds. It also

concluded that, even if their argument was not barred, they ltad tzot demonstrated that Firsti'V.terit

and Ashland Lakes entered izito a forbearance agreement. The Slymans alid Inkses have

appealed frozn that decision also. Vve affirm the judgment in case nuanber 25980 because the

record does not establish that the original warrants of attozney were not produced at the tinle the

lawyer confessed judgment. We reverse and remand in case nuznber 26182 because the coul-t

applied the incoireet standard to detennine whether the Slymans and Inkses are barred by res

judicata fxom asserting their forbearance-agreement defense,. tne statute of frauds does not bar

their defense, and the court incorrectly considered the merits of their defense in determining

whether to grant relief froraju.dgrnent.

BACKGROUND

{T21 FirstMerit loaned $3,500,000 to Ashland Lakes, which it secured with a mortgage

of Ashland Lakes' property and by requiring the Slymans and Inkses to guarantee the loan. -

After Ashland Lakes defatxlted on the loan, it entered into a series of written forbearance

agreements with p'irstMerit. When those agreements expired; FirstNlerit foreclosed on the

niortgage. It succeeded, and an auction of the property was scheduled for March 9, 2011.

{13} Despite the result of the foreclosure action, Ashland Lakes and FirstMerit

continued to negotiate another forbearance agreement. According to Mr. Inks, at a meeting on

January 7, 201.1, the parties discussed an agreement under which Ashland Lakes would pay

FirstMerit $1,300,000 at an undeienxained timz plus an additional $300,000 by October 15 of that

year. Following the meeting, Ashland Lakes obtained a commitment letter from Westfield Bank,

agreeing to finance part of the $1,300,000. On February 14, 'Mr. Inks sent the con!m-itrrzer!t lette?.
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to FirstMerit. FirstMerit determined that the letter was ixlsufficient to move forward with a

forbearance agreetueiit, however, because it contained some contingencies that FirstMerit

thotaght could not be satisfied.

{TI.,4} According to NIr. Inlcs, on March 3, he followed up with kArstMerit about the

forbearance ab eeznent and was toid that he would receive a terzn sheet memorializing the terms

of the a.greeznent by the next morning. When he received the term sheet, it contained a $200,000

deposit requirement and a$90t?0 appraisal fee that the parties had not previously discussed. On

March 7, he ealled FirstMerit and told a representative that he could only raise $150,000 for a

deposit, whiclz the representative said was "doable." Shortly after the call, the representative

delivered a written copy of the forbearance agreement, which still contained the $200,000

deposit requirement. Mr.. Inks called the representative again and was told that, if he could

produce $150,000 for the deposit and $9000 for the appraisal by the next day, the bank would

postpone the auction. Mr. Inks said that, on the morning of March 8, the representative again

told him that; if he could deliver $150,000 to him that day, he would postpone the auctiotl. Mr.

Inks told the representative that he would call him later in the day with details on how he would

deliver the money. When Mr. Inks attempted to contact the representative later, however, the

representative did not ansrver his phone. The representative finally retki-ned .his calls near the

end of the day, btzt told him that it was too late to stop the auction.

{^(5'r After the auction, Ashland. Lakes moved to set it aside, arguing that FirstMerit

had breached ttie oral forbearance agreement. The common pleas court rejected. its argument,

concluding that it had failed to establish that such att agreement existed. FirstMe;'it subsequently

filed this action to. recover the baiarace owed by Ashland Lakes fron the Slymans and :htkses.

T? e trial court entered ^iudgrr^ert against the Slymans and Lnkses based on their confessio_n_s of
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judgment. The Slyrnans and Lra.kses moved for retief fi-oni jTadgment, but the court denied their

nxotion. The Slymans aa-td Inicses have appealed the couet's judgznent and its order denying their

motion for relief from judgmnent.

WARRANTS OF ATTORNEY.

{S61 The Sty-xzlans and Znkses' assignmeilt of error in case number 25980 is that the

trial court %rzcorrectly entered judgment agaiiist them based om confessions of judgzrzent. They

have axgued that the c,orafessioz2s were invalid because the lawyer who submitted them did.not

present the court with their original warrants of atCoz-n.ey.

i1l71 Under Section 2323.13(A) of the O]hio- Revised Code;. "[a]n attorney who

con...fesses judgment in a case, at the tizne of making such confession, must produce the warrant of

attorney for making it to the court before tivhich he makes the confesszon_.:" "Warrants of attorney

to confess judgn.ient are to be strictly construed, and court proceedings based on such warrants

must confornxr. in every essential detail with the statu:toxy law governing the subject." ,LatZirejn v.

Foreman, 168 Ohio St. 186,.paragraph one of the syllabus (1958).

{1[81 The Slymans and 7xikses have cited Lathrem in support oftheir argurzzent that the

lawyer who confessed judginent had to prodtTce their original warrants of attorney. In Latlzrerrc,

the Ohio Supreme Court explained that, since Section 2323.13 "requires the production of the

warrant of attorney to the court at the time of confessing judgnient, ...[if] the original warrant

has been lost and cart not be produced, the court, ... lacks the power and a u t h o r i t y to ... enter

judgiuent by coxifession ...." Lathrem v. Foreman, 168 Ohio St. 186, paragraph two of the

syllabus (1958); Hacntington !Vat'l Bank v. 199 9 Fifth St. Co., 10th Dist. No. 10AP-1082, 2011-

Ohio-3707, 1121 ("[T]he language of [Section] 2323.13(A.) .. . requires an attorney confessi_ng
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judgment to present the original wai rant of attorney to the trial court at the tirne the attorney

makes the confession[.]")

{Ifj9} - The record does not indicate wllether the lawyer wlio confessed judgment

presented the triai court with the original warraiits of attoz-z7ey or merely copies of thetn. The fact

that the record contains only copies of the warrants is not determinative because Section

2323.1*^I(A) allows "[t]b.e original or a copy of the warrant [to] be filed with the clerk." See

Huntington Vat'l Bank v: 199 S. Fi fth S't. Co., lotlr Dist. No. IO.AI'-10$2, 201 1-OIa.io-3707, 121

(noting tizat; after producing the orrginal warrant of attorney, `'the plaintiff may then choose to

file either the, original warraiat or _a copy of it with the clerk for purposes of anaintaining the

record."). As the Tentli District Court of Appeals explained in Huntington National 13ank,

"[r]equ.irin.g the attorn.ey. confessi.ng judgrnent to produce. the original warrant of attornev

provides a minimal level of assurance that the note is authentic and actually exists, while

aliowing the plaintiff to file a copy of the warxazit with the clerk allows tlie plaintiff to retain

control of the instrument after it is presented to the coiirt iftlze plaintiff so chooses." .Id; at T, 20.

{^,fI0J The Slymans aizd Inkses bear the burden on appeal of establishing that the trzal

court did not have jurisdiction to enter judgment based on their confessioris. Knapp v. Edrvards

Labs., 61 Ohio St. 2d I97, 199 (1980) ("[.AJn appellant bears the burden of showing error by

reference to matters in the record."); Howiler v. Connor, 9th Dist. No. 10648, 1982 WL, 2779, *1.

(Oct. 6, 1982) ("In courts of general jurisdiction a legal presuznption arises in favor of

,jtirisdiction, wazlt of wl-iich must be affirmatively demotlstrated on the record."). The record

does not indicate that the lawyer who confessed ju.dgznent for the Slymans and Inkses failed to

produce the original watTants of attorney to the trial court. Accordingly; tne Slymans and Inkses

have not established that the trial court lacked jurisd'zction to e<x.ter judgmeiit against their.. We
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note that this case is distinguishable from Huntington Natioral.Burz.k bccause; in that case, it was

undisputed that the bank "[a]t no tune provide[d] the trial court witli the original note or

comz-nerciai guaranties." Huntington .Nat'l Bank v. 199 SF^h St. Co., l.Ottl f^ist. No. IO^P

i482, 2011-Ohio-3707, j 4. TI-ie Slynians and Inkses' assignz?iezzt of error in case nuzn'uer 25980

is overruled.

MOTIaN FOR RELIF-F FROM JUDGMENT

{^(i1} The Slymans and Inkses' assignment of eixor in case number 26182 is tllat fhe

trial court incorrectly denied their motion ior reiief from judgment under Rule 60(B) of the Ohio.

Rules of Civi1 I'rocedure. Uu.der Civil Rule 60(B), atrial court "may relieve a party ... fxom a

final judgm.ent ... for the following reasons: (1) znistalce, inadvertenee, surprise or excusable

neglect; (2) newly discovered evidence . . . ; (3) fraud . . . , misrepresentation or other

misconduct of an adverse party; (4) the judgment has been sa.tisfied . . . ; or (5) any oth er reason

justifying relief from the judgment." "Th.e motion slialt be zr?ade withizi a reasonable time, and

for reasons (1), (2) and (3) not more than. one year after the judgxzzent ...." Civ. R. 60(B).

In.terpreting Rule 60(B), the Ohio Supreme Couat has held that, "[tjo prevail . . . , the movant

must demonst-rate that: (1) the party has a meritorious defense or claim to present if relief is

granted; (2) the party is entitled to relief under one of the grouzlds stated in Civ.R. 60(B)(1)

through (5); and (3) the motion is made within a reasonable time ... GTF Automatic EZec.

Inc. v. ARC Indus. Inc., 47 Ohio St. 2d 146, paragraph two of the sylla:bus (1976). This Court

has recognized that, "[if] the relief from judgment sought is on a coguovit note, ' . . . relief.-. . is

warranted by authority of Civ.R. 60(B)(5) fifj the movant (1) establishes a meritorious defense,

(2) in a tunely application."' Bt°cwn-GYCCves Co. v. Caprice 11o7aes 1nc., 9ti? Dist. No. 20689,
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2002 WL 3 347322; *3 (ivlar. 6, 2002) {quoting- Meyers v. IIIcGzt=re, 80 Ohio App. 3d 644, 646

(1992)).

RES 3UDICATA

{T12} The Slymans and Tnlcses have argued that the trial court incorrectly concluded that

the argument that they made in their motion for relief from judgznent is barred by the doctrine of

res judicata_ hr their motion, the Slymans and Iukses argued that they have a meritoriotzs defense .

because FirstMerit entered into a forbearance agreement with Ashland Lakes. The trial court

determined that they were barred :Ccorn raising that defeiise because the same issue was decided ,

in FirstMerit's action against Ashland Lakes and the Slymans and Inkses are in privity with

Ashland Lakes.

{^(l3} "Res judicata operdtes as `a corrzplete bar to any subsequent action on the same

f'cl:aim or cause of action between the parties or those in privity with thein."' Brown v. City of

Dayton, 89 Ohio St. 3d 245, 247 (2000) (quoting .Tohrson's Isladzd Inc. v. Danbzcry Txp. Bd.. of

Trs., 69 Ohio St. 2d 241, 243 (1982)). The Slymans and Inkses have conceded that their

forbearance-agreement defense is the same defense that Ashland Lakes 'raised in its motion to set

aside the auction iu I'irstiNlerit's foreclosure action. They have argued, however, that they are

not in privity with Ashland Lakes.

{f, I4} According to the Ohio Siiprerzie Court, "[w]hat constitutes privity in tl-le context

of resjudicatais somewhat amorphoras. A contractual or beneficiary relationship is riot required:

`.hz certain situations... a broader definition of privity is warranted. As a general matter, privity

is merely a word used to say that the relationship between the orle who is a part< on the record

and another is close enough to include that other within the res jud.icata."' Brown v. City oj
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Drayton, 89 Ohio St. 3d 245, 248 (2000) (quoting 1'harnPsokj v. YYifig 70 Ohio St. 3d 176, 184

(1994)). "

{1^15} The Slymans and Inkses, citing National City Bank v. The Plechaty C'oinptz-nies,

104 Ohio App. 3d 109 (8th Dist. 1995), I-iave argued that the guarantor of a loan is never in

privity with the debtor. The case that the Eigiith District Court of Appeals cited for that

proposition was Woodwar'd v. Moore, 13 Oh.io St. 136 (1862). Plechaty Cos., 104 Qh;o App. 3d

at 115. In. Woodwcrrd; Ebenezer Woodward sold to Chapman & IulcKernan his right to collect a

judgment that he had against 1on.athan. Hall: As part of the sale, Mx. Woodward guaranteed that,

if Chapman & McKe.rnan could not collect ttze. judgment, he would pay them $400. Chapman &

McKernan sued 1vlr. IIall in.lowa. Mr. Hall defendzd by claiming that tlle suit was barred by the

s4atute of limitations and that the judgment had been paid. Following a trial to the bench, the

court found in favor of N1r. Hall. 9l'oochvard,.13 Ohio St. at 137.

t¶^6} After Chapman & 11<IcKernan.'s lawsuit failed, they assigned their rights to Sydzzey

Moore. TYoodulaYd v. Moore, 13 Ohio St. 136, 137-38 (1862). Mr. Moore sued Ivlr. Woodward

on his guaranty, arguing that Mr. Woodward knew that the judgment had already been satisfied

at the time he sold it to Chapman & PAcKernan. At trial, Nir. Moore submitted the record of the

Iowa case as his only evidence. Mr. Woodward attempted to testify that the judgment was, in

fact, still unpaid, but the trial court sustained an objection to his stateznent. A jury ruled in favor

of Mr.1VMQore. ld. at 140.

{1171 The Ohio Supreme Court reversed the judgment against iNlr. Woodward. It

deterneined that, at the time M^.•. Woodward sold the judgment to Chapman & McKernan; the

tliree of them had an understanding that the judgment could be enforced against Mr. xIUli.

Toodward v. Moore, 13 Ohio St. 136, 143 (1862). When 11L-. Hall asserted the deferise of
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payment, therefore, Chapman &McKernan sl:ou?d have notifTecI Mr. tiVoodtivard. Id. Because

Mr. Woodward did not receive notice of the defense, "[t]he.most that cbuld be claimed of the

effect . . . of the record of the proceedings [against Mr. Hall], would be to inake a prima facie

case for.[lJr. Moore]:" Id. at 144. "Had notice been given to Woodward of the peitdency of the

suit [against Mr. Hallj and of the defense set up, it Irl.ight liave been his duty i.z7 that action to

sustaizi the validity of the judgment he had assigned. Having received no such notice, he is not

precliuded from showing in the action against him that the judgment he assigned was a valid and

subsisting judgment; and that had proper diligence been used in the conduct of the suit against

Hall, his defense to that suit would not have been successful.". Id. The Supreme Court,

therefore, concluded that, under the facts of the case, res judicata did not bar Ivh°. Woodward

from testif;jing about whether TV1r. Hall had satisfied the judgment.

{^(1$} Regarding whether a guarantor is bound by a suit against the debtor, the

Restatement of the Law of Security provides that, "[if], in, an action by a creditor against a

principal; judgznent is given, other than by default or confession, ^in favor of the creditor, and the

creditor subsequeRtly brings an action against the surety, proof of the judgment in favor of the

creditor creates a rebuttable presumption o€the principal's liability to the creditor." Restatement

of the Law lst, Security, Section 139 (1941). As explained in the cornnents to the rule, it

"exprusses a middle ground between the possible rule that a judgrrien.t against the principal is

conclusive of the principal's liability, even in an action against the surety, and that such a

judgment is eviderzce only of the fact of its rendition. It is inequitable to bind the surety

conclusively by ajudgment to which he is not a party. On the other hand, it is not unfair to tnake

a rebuttable presu.mption of the regularity of the judicial proceedings antecedent to the judgment

and of the correctness of th e judgment as evidence of the principal's liability. Under [this ] rule.
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, it is rspeii io, the surety to prove if he can that judgment should have beeti rendered for the

principal." Id. The Restatement spzcil"ical]y identifies two defenses that may rebut the

presumptioir of regularity: ia-aud and collusion. Id. Some courts have also allowed a surety to

present defenses that were not "actually adjudicated" in the action against the de.'otor. City, of

Pasco v. Pacific Coast Cas. Co., 172 P. 566, 567 (Wash. 1918).

{QJ19} Several states have explicitly adopted the Restatement's position or taken a

siznilar view. Motion PictuYe Indus. Pen:rion Plan v, Xlawaiian Kona Coast Assoes;, 823 P.2d

752, 758 (Hawaii :App. 1991); South County &nd & GYavel Inc. v. 11jat'Z Bonding &Accident

Irrs. Co., R.I. App. No. 82-327, 1989 WL I 11_0278; *3 (._ay 17, 1989); Von Eng g Co. v. R. W.

Roberts Constr. Co. Inc., 457 So. 2d 1080, 1082 (Fla. App. 1984); Indiana Zlniv.. v. Indiana

Bonding &.,^za^. Co., 416 N.E.2d. 1275, 1285 (bid. App. 1981). NVe agree with the Restatement

approach, A^hich is cozAsistent vlilfi Y^r'oodwar•d. In YYoodward, the Supreme Court did not declare

an inflexible rule regarding privity, but based its decision on the fact that Mr. Woodward did not.

know that r3ir. Hall had asserted the defense of payment and: did not have aiz opporturuty to

contest 1V1r. Hall's assertio.n. Just as the Restatement approach allows a guarantor to contest the

regularity of the proceedings against the debtor, the Olzio Supreme Cou.rt detennined thatr under

the cixcuznstances of the case, Mr. Woodward should have been allowed to demonstrate that the

debt, in fact, had aot yet been paid. Woo&,vaYd, v. Moore, 13 Ohio St. 136, 144 (1862); see also

Jaynes v, Platt, 47 Ohio St. 262, 274 (1894) (holding that; in an action on an attachment bond, a

judgment against the debtor "is not ozily the best, but the only, evidence, and, until impeached for

fraud, collusion, or manifest mistake, ougllt to be held conclusive").

i1201 In this case, the trial court exanlirzed whether there was a m.utuality oi interest

between Ashland Lakes and the Slyrnatis and 1nlcses. Although that is an iur7portant part of the
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.. privity deterinination, the coiizt should also have consider.ed whether the common pleas court in

the case against AshZand Lalces gave appropriate consideration to Ashland Lakes' fozbearance-

agreezmen.t defense. See O'.tVesti v. DeBartolo Realty Corp_, 113 Ohio St. 3d 59, 2007-Uhio-

1102, 1 9("`[11Nfjutualrty of interest, including an identity of desired result' might also support a

findiiig of privity.") (quoting Brown v. Citv of Daytori, 89 Obio St. 3d 245, 248 (2000)). The

Slymans and lizkses specifically argued in their post-hearing brief in this case that "Ashland

Lakes was not provided a fn.ll and fair opportun.7ty to liti ;ate the issue of whether an oral

settlement agreement was entered into by Ashland Lakes and [FirstMeritj: " The trial court,

however, failed to analyze that issue in its decision. Because the trial court did not analyze

wlzether the Slvmans and Txikses have overcorne the rebuttable prespmption ofregularity.in the

case between FirstMerit and Ashland Lakes we sustain their assignment of error and remand for

the trial court to decide that issue in tlae first instance.

STATUTE OF FRAUDS

€%1(21} Independent of its privity determirlation, the trial court also determined that tize

Slymans and Inkses' forbearance-agreem.ent defense was barred by the statute of frauds. TJncier

Section 1335.02(B) of the Ohio Revised Code, "[n]o, party to a loan agreement may bring an

action on a loan agreernent unless the agreement is in writing and is sigmed by the party against

whom the action is brought or by the authorized representative of the party against whom, the

action is brought." The trial court determined that the alleged forbearance agreement was a

"[l]oan agreement" under Section 1335.02(A)(3) an.d, therefore; had to be in writing to be

enforceable.

{¶122) By its plain language, Sectio.iz 1335.02(B) prohibits a party from "bring[sng] an

aCt?oIl ori. a loan a:greement" unless the ageezAterlt is in YVritiua. In this ca3e, the SlyMa.Ils and
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In.kses did not attenapt to "bring an action." agaizist FirstMerit, they luerely raised the oral

forbearance agreeinent as a defense to Firstivlerit's action agaiiist them. Accordingly, tI?e trial

court incorrectly concluded tliat their defense was barred under the statute of frauds. R.C.

1335.02(B); see also R.C. 1335.05 (providing that "[n]o actiola shall be brought . . . upon a

contract or sale of lands ... unless the agreement upon which such action is brought ... is in

writing. . . ,-^^. .

.IVLERITORrOtIS DEFENSE

€123} The ixial:court further detezi-nined that the Slymans and Inkses' arguzn.ent about

the oral forbearance agreement was barred because the parties to thealleged agreement intended

that any such agreement be in writing. It is not clear fxom the court's opinion what.part of the

Civil Rule 60(B) analysis it was engaging in when it made this statement. The court had already

coixcluded that the Slymans and Inkses "have asserted operative facts that demonstrate that they

have a meritorious defense that could justify relief from judgment." Nevertheless, it examined

the record and determined that it was "the parties' clear intent that any forbearance be in writing

to be e.nforceable." It also wrote that the "facts conclusively establish that both [the Slymans and

InlGses] and FirstMerit manifested an intention izot to be bound absent execution of a written

agreement."

{I24} According to the Ohio Supreme Court, "[i.rjnder [Civil Rule] 60(B), a movant's

burden is only to allege a meritorious defense, not to prove that he will prevail on that defense."

Rose Chevrvlet Inc. v. Adams, 36 Ohio St. 3d 17, 20 (1988). We conclude that, by determining

that the parties' course of dealings established that the alleged forbearance agreement would

have had to be in vvriting, the trial court exceeded the scope of its authority tmder Rule 60(B).
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The court did not merely exalni-ne whether the S:ynians aiid Inkses had alieged a meritorious

defense, it iznproperly evaluated whether they had proved that defensz.

CONCLUSION

€T25} The ti-ial court correctly entered judgnlent for FirstN2exit based on the Slyrnans

and Inkses' confessions of judgmeiit. Tl-ze court, however, incorrectly analyzed whether the

Slyrnans and Inkses are bound by the judgment against Ashland Lakes, incorrectly applied the

statu.te of fzauds, and incoirectly evaluated the merits of their forbearance-abreement defense.

The judgment of the Summit County Common Pleas Court in case nurzaber 25980 is affirmed.

The judgrrzent of the common pleas court in case number 26182 is reversed, and this matter is

reinanded for proceedings consistent with this decisiora.

3udgrxezits af^'irmed in part,
reversed in part,

and causes reznazlded.

There were reasonable grounds for this appeal.

We order that a special r.uandate issue out of this Court, direcziiio, the Court of Common

Pleas, Couzi.ty of Summit, State of Ohio, to carry this judgznent into execution. A certified copy

of this journal entry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this dacuzrzent shall constitute the journ.al entty of '

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at wiiich time the

period for review shall begin to rpm. App.R. 22(C). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to inake a notation of ttie

mail'zng in the d.ocket, pursuant to App.R. 30.
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Costs taxed equally to both parties.

CLA.llZ E. I3ICKINSON
FOR THE COURT

CARR, F. J.
CONCURS.

BELFANCE, J.
CONCURRING LtiT JLT1L r̀MT--NT OINLY.

{Iff26} I concur in the majority's resolutioia of case of number 25980 and concur in the

judgnaent of its resolution of case number 25182.

{Jj27} In case nuznber 26182, the Inkses and Slymans appealed the denial of their Civ.R.

60(B) motion. The trial court incorrectly concluded that res judicata barred the lnkses and

Slymans ftoni raising their alleged meritoriou.s defense, Because FirstMerit has not established

the elements of the defense, I concur in tlle rnajority's}udD eitt.

`to1^ tiiilaazf11L8) "„1^S1 AeSOre res 31ICI2Cataf "COilatGla1 eS pel' cclL app'fy Orte ^-̂  ii'^ a"v'e a 'xziẑ.-'

judgment." (Intemai quotations and citation omitted.) McDowell v. DeCarlo, 9th Dist. No.

23376, 2007-Ohio-1262, T, 7. Further, the party seeking to use the defense has the burden of

establishing that it applies. See Fraternal Order of Police; .A?r^on Lodge A%o. i v. rllaron, 9th Dist.

No. 23332, 2007-Ohio-953, 1{ 12. In the instant znatter,l~irstMerit has not demonstrated that the

order which it,believes has a preclusive effect is a finai judgznent_ During the course of the

proceedings below, it does not appear that a eotifirination of sale decree was ever actually

entered. It appears that the trial court in the foreclosure case overruled Ashland Lakes' objection

to the coniirmation of sale concerning the alleged oral forbearance agreeinent_ However, it
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cannot be assumed that a final judgnzent was rEndered by pointing to the trial court's ruling:

Throughout the proceed.zngs in the instant matter, FirstMerit indicated that it expected the

confirmation decrees "<shortiy[]" or "any day." Absent a fuia1 judgment confirming the sale,

FirstMerit cannot meet its burden to demonstrate that principles of res judicata are applicable.

See Emerson Tool, LLC v. EnaeYson Farnily Ltd. Partnerslzip, 9th Dist. No. 24673, 2009-Ohio-

6617,11.3-14.

{129} Further, eveii assuming a^'i,.^a1 judgment existed in the forecdosure case, I cannot

conclude that the trxal. court cou:sidered the applicable Iaw concezxizng the specific relationship

between a debtorfprincipal, a creditor, and a guarantor/surety and the effect that a pxior judgment

against the debtor/principal has in a suit between the creditor and the guarantor/surety. The

Supreme Court of Ohio has stated that "wliere the sureties have notice offhe suit, and rnay, or do

make defense, the judgment against the principal is conclusive against them. 'W'here such notice

is not given, the judgment against the principal is prima facie only. It may be ixnpeached for

collusion, or for mistake." State v, Colerick, 3 Ohio 487, 487-488 (1828); see also State v.

Jennings, 14 Ohio St. 73, 76 (1862); 52 Ohio Jurisprudence 3d, Guaranty and.Suretyship,

Section 269 (2012); see generally Standard Acc. In:s, C'rs. v. 1yattie .Fid. & Cas. Co., 50 Ohio

App. 206 (5th Dist.1935). Consistent among the above authorities is the notion that the

, guarantor receives notice and an opportunity to defend, prior to the juda ient having a preclusive

effect. Colerick at 487-488; Standard Ace. Ins. Co. at 209 -2110; 52 Ohio Jurisprudence 3d at

Section 269. It is clear from t;ae trial court's entry that it did not consider this law and whether

FirstMerit has met its burden under the law. Accordingly, Iwou1d reverse the trial court's

judgznent_
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C.A. No. 25980
26182

JOURNAL ENTRY

Firstierit :F3anlf N.A. has applied for reconsider:ation of this Court's decision.

We review tl-ie application to determine if it calls to our attention an obvious error in

oiir decision or if it raises an issue thai we did not properly consider. Garfeld Hts.

Cizy Sch. Dist. v. State Bd: of Educ., $5 Ohzo App 3d. 117, 127 (14th Dist. 1992).

FirstMerit has argued that this Cour t incorrectly concluded that tb.e statue of

frauds does not bar the. Slyrrzans and Inkses' oral-forbe,arance-agreernent defense. hn

our decision, we determined that the statute of frauds did not bar the defense because.

Section 2 335.02(B) of the Ohio Revised Code owy prohibits a party from. "bring[ing]

an action." Similarly, Section 1335.05 provides that "[n]e-act?on shall be brought" on

certain types of agreements unless they are in writing. We reasoned that a party does

not "bring an action" when all it does is assert a defense. F, iYstlWerit Bank N.A. v.

.Inks, 3i.h D'zst. Nos. 25980, 25I82, 2G12-0hio-5155, T 22.

FirstMerit has argued that the Slymans and Inkses' motion for relief from

judgm.ent under Rule 60(B) of the Ohio Rules of Civil Procedure should be considered
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. Page 2 of 5

an "action" under Sections 1335.02 and 1335.05. It notes that neither section defines

the term "action." According to FirstMerit, we should apply the defj.nition set forth in

Section 130 i.0l, which "includes recoupment, counterclaim, set-off, suit in equity

and any other proceeding in which rights are deternained."

The def rtition of "action" in Section 13{11.(3 1 (A) only applies to "Chapters 1361.

[through] 1310. of the Revised Code[.I" Those are the chapters of the Revised Code

i.ncorporating the lzniform commercial code. While Chapter 1335 is part of Title 13, it

is not one of the chapters incorporating the uniforrn commercial code, therefore, there

is no reason to apply the uniform commercial code's definitions to it. histead, we note

that the term "action" usually means "[a] civil or criminal judicial proceeding. -

Also termed action at law."' Black's Law Dictionary 32 (9th Ed. 2009). The

definition of "action at law" is "[a] civil suit stating a legal cause of action and seeking

only a legal remedy." id. In our decision, we applied the usual definition when we

deterznined that merely raising a forbearance-agreement defense in a motion for relief

rorn judgment does not constitute bringing an "action" under Section 1335.02 or
f

I335.05. FirstMerit has not established that we failed to properly consider this issue

or that our decision contains an obvious error regarding it.

FirstMerit has next argued that Ohio courts routinely refer to Civil Rule 60(B)

motions as actions. It notes that one of the requirements for a Rule 60(B) motion is

"timely action." Colley v. Bazell, 64 Oh.ao St. 2d 243, 246 (1980). In Colley,

however; the Ohio Supreme Court used the words "timely a.ction" as short=hand for

the requirement it set out in GTF- Automatic Elec. Inc, v. Arc Indu,s. Iizc., 47 Ohio St.
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2d 146 (1976), that a Civil Rule 60(B) motion must be "raade within a reasonable

time, and, where the grounds for relief are Civ.R. 60(B)(1), (2) or (3), not atn..ore than

one year after the judgment, order or proceeding was entered or taken." Although the

word "action" can refer to a judicial proceeding, it can also mean "[t]he process of

doing something; conduct or behavior." Black's Law Dictionary 32 (9th ed. 2009). A

party can act in a timely manner under Civil Rule 60(B) without its conduct

constituting an "action" under Chapter 1335 of the Ohio Revised Code.

FirstMerit has also argued that the Slymans 'and Inkses' Rule 60(;B) motion is

barred under the statute of fiauds because one of actions that they intend to take after

receiving relief from judgment is to file a counterclaim seeking to er^force

perform:ance of the forbearaDce agreement. Wl.ie#:her the Slym.ans and 1.nkses will be

able to prosecute a counterclaim after obtairdng relief from judgment, however, is not

relevant regarding whether tlaey were entitled to relief under Rule 60(B). The

slymans and Tnkses only had to demonstrate that they have a"merritorious defense ..

to present'if relief is granted[.]" GTE Automatic Elec: Inc. v. A.rrc.Indus. Inc., 47 Ohio

St. 2d 146, paragraph two of the syllabus (1976).

FirstMerit has also argued that this Court failed to address whether the Slymans

and Inkses' arguments were barred under Section 1335.02(B) or Section 1335.05. We

considered both arguments, however, in paragraph 22 of our opizaion. FirstMerit Bank

N.A. v. Inks, 9th Dist. Nos. 25980, 26182, 2()12-Oh..io-5155, ^ 22.

FirstMerit has next argued that this Court failed to consider case law from other

districts. Just because another district coLzrt of appeals has reached a different
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conclusion on the same issue, however, does not mean that this Court's opinion

contains an obvious error or that this Court did not properly c'onsider an issue. To the

extent that Fi.rstMerit has argued that this Court's decision conflicts with the decisions

of other districts, we wi11 address those arguments in our ruling on FirstMerit's motion

to certify a conflict.

FirstMerit has next argued that this Court should have, interpreted #ho statute of

frauds broadly to further its purpose. According to FirstMerit, following the savings

and loans crisis, Section 1335.02 "was specifically designed to curb lend.ing-rel.ated

.litigation based on claims of `oral' agreements for loans." FirstMerit has argued that

this Court's decision undermines the protections that the statute affords to borrowers

and ienders. It has argued that allowing an oral agreement to be asserted defensively

risks creating the sort of uncertainty and fraud that the act was designed to prevent.

in this case, the Siymans and Inkses ad.mittted that AshlandLakes LLC obtained a

loan fzozn FirstMerit and that they guaranteed that loan. They argued that the loan had

not been breached, however, because Firstlvleri:t and Ashland Lakes entered into a

forbearance agreement. We do not agree that the alleged purpose of Section 1335.02

is threatened by their assertion of that defense.

FirstMerit's next argument is that this Cozzrt failed to consider the effect that the

parol evidence nile will have. on the viability of the Slymans and .Tszkses' defense.

According to FirstMerit, before grarkting a moti:on for relief from judgment, this Court

should consider whether the Slymans and Inkses will be able to prove their de£ense. it

has argued that the parol evidence rule will bar any evidence that the Slymans and
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Inkses may attempt to present regarding the alleged forbearance agreement. The Ohio

Supreme Coi.ut has held, however, that; "[u]nder [Civil Ru1e] 60(B), a movant's

burden is only to allege a meritorious defvnse, not to prove that he will prevail on that

defense." Rose ChevYoletInc. v. Adams, 36 Ohio St. 3d 17, 20 (1988). We, therefore,

reject Fi.rstlerit's argument.

FirstMerit has also argued that our decision is inconsistent with this Court's

decision in Fifth Third .Bafik v. Reddish, 9th Dist. No. 02CA:0016-M, 2002-Ohio-5030.

In Reddish, Fifth Third Bank foreclosed on property o-,Nmed by Robert and Latricia

Reddish. The Reddishes counterciaimed, arguing that the bank had orally agreed to

modify the loan. This Court determined that the "plain language" of Section 1335.05

barred the Reddishes' counterclaim. Id. at Tj 25. This Court does not appear to have

analyzed whether the Reddishes could assert their oral-modification. argczment as a

defense to the bank's claim in.dependent of their counterclaim. M. at ^Ti, 20-26. We,

therefore, do not believe that Reddish controls the resolution of this case.

Upon review of FirstMerit's application for reconsideration, we conclude that it

does not call to oiir attention an obvious error in our decision or raise an issue that we

did not properly consider. Garfield Hts. Citv ,Sch. Dist. v. State Bd. of Edix:, 85 Ohio

App. 3d 117 , 127 (1Oth Dist. 1992). The application for reconsideration is denied.

Clair E. Dickinson, Judge.

Concurs:
Carr, J.
Belfance, J.
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C.A. LNo. 25980
26182

JOURNAL ENTRY

l.

FirstlVlerit Bar^.k N.A. has moved this Court to certify a cont-Hct between its

judgm.ent in this cas'e and those of the Fifth Distdct Cou.rt of Appeals in .^`i,fth Third

Bank v. Laloate, 5t1a. Dist. No. 2005CA00180, 2006-dhio-4239, the Eighth District

Couxt of Appeals in Lemnzo v. Petti, 8th Dist. -No. 48343, 1984 WL 6333 (Dec. 6,

1984), the Tenth District Court of Appeals in ljicolozake,s v. Deryk BabYieZd

Tangenzan Irrevocable T'rust, 10th I3ist. No. OOAP-7, 2000 WL 1877521 (Dec. 26,

2000), and the TZUel:fth Distz:zct Court of Appeals in Winton Savings & Loan Co: v.

Eastj'nrk Trace Inc., 12th Dist. No. CA?001-47-064, 2002-Ohio-2500. We grant the

motion because our judgLqent in this case conflicts with tho judgm:ent of the Tentli

District Court of Appeals in Vicolozakes v.. Deryk .Babrield Tangeman Irrevocable

Trust, 10th Dist. No. 04AP-7, 2000 WL 1877521 (.Dec. 26, 2000), on the same

auesdorz of 1aw_

A.rti.cle IV Section 3(B)(4) of the Ohio Constitution pxovides that, whenever the

judges of a co-ar-t oi appeals detenniue that a judgment upon which they have ageed.
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conflicts wit,h a judgment of another coL?i-t of appeals, they shall certify that cozzfJict to

.the Ohio Supreme Coiufi. In Whitelock V. Gilbane Bldg. Co., 66 Ohi.o St. 3d 594, 596

(1993), the Ohio Supreme Court held hat, for certification l-irzdex Article IV Section

3(B)(4) to be appropriate, three conditions m.ust be satisfied:

First, the ceftifyzn.g court xnust End that its judgment is in confli.ct with the
j-udgment of a court of appeals of another district and the asserted conflict
must be "upon the same question." Second, the alleged con.ffict must bc
on a rule of law-not facts. Third, the journal entr̂ ry or opiniozi\of the
certifying court raust clearly set forth that rule of law which the certifya.ng
court contends is in conflict with the judginent on the same questio by.
other district courts of appeals.

Id. (Emphasis in original). The issue that Firstlvlerit has proposed for

cextif cation is: "Does the Statute of Frauds bar a defez^.d.ant fzoxn obtaini.ng relief

from a cogrzovit judgment by asserting, as an alleged defense to judgxne^.t; a claim

arising out: of an alleged oral loaii agreement that is within the Statute of Fra-uds."

In Fifth 'I`hird Bank v, Labate, 5th Dist. Nos. 200^CA0418(3, 2006CA00040,

2006-Ohio-4239, Fifth Third Bank obtained a cognovit juclgzaient against Rebecca

Labate. iMs. Labate moved for relief fxomju.dgment, arguing that the bank: committed

frarid when it incorrectly told her that the doc7.j.-men.ts she was signing contained the

terms they had negotiated. She- also argLied that the bank `Sslipped" a security

agreement into the stack of loan doctaments, Id. at 11 36. She argued that, because of

the fraud, the bank sho-Ltld be estopped from asserting that the sta.tute of frauds

pre,vented the court fxoin looking outside the wxitten documents. The Fift:a District

re^,iected her argument because it cor^ci^aded that Section 1335.02 ofthu Ohio Revised
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Code rvquires loan agreements to be in writing and that the terms of si-ichagreeme.nts

to be deterzn.itxed solely from the wr-it€en documents. :fel. at Tj 37, 40.

Ulnlike Labate, this case involves an agreement that was allegedly n.egotiated by

the parties to a loan agreement after the'agreement had already been breachecl. We,

tberefore, conclu.d.e that the cases do iaot present the same questiou of law.

Sn .Lenznmo v. Pett'i, 8th Dist. No. 48343, 1984 WL 6333 (D(-,e. 6, 1984), Robert

Lemno obtained a default judgment against his tenants. T'f^e tenants moved for re.lzef

from judgment, asserting that Mr. L,emmo had released them from the lease

agreernent. They also filed a counterclaim alleging that Mr. Lemmo had orally agreed

to rezzew their lease. The Eighth I)isiiict Court of Appeals upheld the denial of the

tenants' motion, concluding that they had "failed to show any meritorious defense"

because "proof of the oral release defense would liz barred by the statute of. Fzauds,"

Ici.at* 3_

In this case, FzrstMeri:t argued that the Slyinans and 7nlcses' oral-forbearance-

agreerrtent defense was barred under Sections 1335.02 and 1335.05 of the Ohio

Revised Code. In Lenarno, the court did; not identify which statute it was applying.

We note that the General Assembly did not enact Section 1335.02 -antil eight years

after .Lenuno was decided. AAl.thougb. Section 1335.05 existed ill 1984, the Eighth

Distr.tet may have been applying Section 1335,04, which provides that "[nJo lease ...

shall be .., granted except ... in writ%no, ...." FirstMerit, therefore, has failed to

establish that Lemmo and this case conflict upon the sarne questioz.^, of law.
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In NicoZozczkes v. Deryk Babrield Tangefnan Irrevocable Z'rust; 10tli Dist: No.

I OOAP-7; 2000 WL 1877521 (Dec. 26, 2000), George Nicolozakes bought a house for

Rebecca T angeman to lzve in. Mr. Nicolozakes later sold the house to the Deryk

Babrield Taugeman hAevocable Trust for $250,000, ',vhich he seeured -^,yith- a

morfgage. When the trust defaulted, Mr. Nicolozakes foreclosed. Ms. Tangeman

alleged that Mr. Nicolozakes' intexit had been to give the property to her, hut they

disguised the transaction as a sale for tax p=auposes. She also alleged that, evzn if the

transaction was a sale, Nfx. Nicolozakes later renounced his interest in the property,

gifting it to the trust. The Tenth District upheld an award of summary judgment to

Mr. Nicolozakes, noting that Section 1335.04 of the Ohio Revised Code requires all

transfers of an interest in real property to be in writing. It also concluded that

Tangeman's argument thal;NTr. Nicolozab::es had later discharged the loan was ba-rred

because "a discharge of a mortgage is an interest in land and is required to be in

writing under the Statute of Frauds[.]'; Id. at *4 (citiug Gatt^s v. G.iYll3H, 14 Ohio App.

3d 243, 247 (l: zth D°zst. 1983).

Zu iVicolozakes, the T.ertth Disi.rict determined that Section,1335.05 of the Ohio

Revised Code barred 1VIs. Tangeman fro^x de£emding against a foreclosure action by

allegi-ug that ^Jr. Nicolozakes had orally released her from a note and mortgage. IL

thi.s case, this Court determined that the Slymans and hikses could defend against an

action to enforce a guaranty by arguing that FirstMerit and Ashland Lakes had orally

rcod<ired their agreement. We conclude -tha:t the two cases corxfl.'tct on the sarne

ion of iaw, v,rhich is whether the language in Section. 1335.05 providing that

6"
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`:[n]o actioii shall be brought ... to charbe a person ... upozz a contract or sale of

Iands ... or izlterest in or concei:niry.g thezn ... untess the agreernent ._. is i:n writing..

" vrol^biis a deiendant from argurng that tlie parties to a contract i.^^:volving land

orally agreed to ?nodify the terms of the their agreement.

In lrinton. Saving;gr & Laan Co. v. Eastfork Trace -Tnc., 12th Dist. No. CA2001-

tJ7-064, 2002-C)hio-2600, Eastfork Trace Inc. obtained a loan from Winton, Savings &

Loan to finance a real estate development. Vvhen. Winton refused to disburse funds for

two impro-vement projects that Eastfork wanted to perform on the land, Eastfork

stopped repa.yi.ng the loan. -After Winton f'oreclosed, Eastfork filed a c.ounterclaim,

alleging that the parties had orally agreed to treat the loan as a line of credit.

According to Eastforlc, because the loan was a line of credit, any fun:ds that it had

repaid to Winton should have been a.vailable. to it to finance the improvemerzt projects.

The trial cotzt entered ssx=ary judgment for Wiaton. The Twelfth District ai^i:~med,

holding that, under Section 1335.02, whether the laan was a line of credit had to be

determiried solely from the parties' written agreement. Id. at 110, 12.

Winton, like Z,ahc^te, only involved the i.nterpreta.tion of a loan agreement at the

time it was signed. In this case, the Slymans and Inkses have argued that the pz;.ti:es to

a loan agreezr<en.t orally agreed to modify the agreement years after its execution. We,

therefore, conclude that the Twelfth District's decision in R"inton is factually

I distinguishable.

Upon review of FirstlVlerit's motion to certify a conflict, we conclude that our

! decisiozl canflicts with th e decisiorz of the Tenth 17istrict Court of Appeals in

6;
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Nicolozakes v. Deryk Babrield 1 crnaer,^an Irt•evoca'ale Trust, I0th Dist. No. OOAP-7,

2000 WL '1 977527: (Dec. 26, 2000). Accorclinglv, -we certifv the following question to

the Ohio Suprerue Court: "Whether- Sectaon 1335.05 of the Ohio Revised Code

prohi.bzts a party from raising as a defer-s'e that the parties to a contract iuvolving an

i^ntcrest in 1and orally agreed to modify the terms of their agreezn.ent." The motion to

certify a cojiflzct is granted.

__-4 ^..-..

Clair B. Diclsinson, Judge.

Concurs:
Carr, J.

Dissents:
i elfan.ce, T. .
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_`°SUMM1 1T ti:,'OUN ,,
CLERK OF COURTS

IN THE COURT OF COMMON PLEAS
SUiVal[T COUNTY, OHIO

'F.ID.STM: ^`RIT ]BANKr N.A. Cr'3SE :^3"O.. CV 24311-0S-2676

JUD GE TJDITI••^ ^TUN `I~ER

^

^a_ ®^9R
(finan ^ntl appealnble)

)D,A + L E. NKsS, et al.
^

Defendants.

This m.atter canze befare the Catirt an.Mo*ion of Defendants Datu.e1 E. Th1es, Doboral, A.

Inls> David J. Sly.naanA and Jacrlaeli..n.e Slyman (Gmrantois) to Vacate tl?e Cogzrovit Judgment

xe.ndcred in fa`vor of I'laintiffFi-rsfmcrit Dan?c and a:gau°i.st the above ;iia.r^u^.tnrs ozl May 17, 2011.

The Court has been advised, Ia.s:ving reviewed tl.ie IYlotion; affid,avit oi Darziol Inks, and

C^X111.1^11:sa Plr'.̂,1T7.t.1.li sb11GL 17. oppuslti ong a^..^i.ldaKJi t. -̂.f ^^^Z.u.`-J.Tll:ls Kiamel3 and eXIlYT?1ts3 two dei7os}.tloT.l

teanscripts; liearing testimony and ex-bibits; post-hea: i.n.g briofs; post-hc«ring proposed filxc'tings

of fact a:na coz^li^.sions c^i` law; ira.r^cripf ^'̀ roi^.t the Se^t^rr^ber 21, 2^3 j heariix^; the ple«dings;

docket; and applicable law. Upon due considcration, tlze C'.ou.rj; finds said Motion not well taken

mtl1t is c3enied. .

PRCCLI3I.TIZ..A.L HIS'^C3^`Y

On May 17, 20I ].,1'laintiff filect a Complaint for Cognovit Juda lent ag^-?nst tb.e aciovU

rcfer^ncerl Defe ndant Guararators, answer on Defendants' beI7a.l.f L>asocl upon waxyants of

I
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confession, and af^`idarat of Tharnas Krumel,'Senior Vice President for Fixstmerit.Bank. Oil the

sane day thr Court granted Cognovit.Tudgment against the above referenced Defend.an.t

GuaraYltors, jointly aild sevess.lly, ffi the aznQix:t of $3,337,457.17 total, glus interest, court costs,

azxcl attoiney fees.

APFroxixnately two weeks tl.iereaf ter, the Defendants filed t.heir Civ- R.60(]3)'Ylotiozl ta

Vacate the Cognovit Jttdgnae.nt. A.fter liniited .rema3ld fxom the Ninth District Court of Appeals,

tl-As anatter was tiltimately set for evidentiary I2earizig on September 21, 20 1_ 1, Michael Charnas,

iZ.ya.n-Gilbe-it, and Daiziel Wcs all testified as -writn^sses for the Defendants. Defendants also

i1xtrqttuced tlie testimony of Marc Byines and Michael Lavelie by way of deposition transcript.

T'irsti.^lernt. did r-at produce any witziesses on its behalf at the h.eaxing. Vnis matter is now ripe

for xevi.ew.

FINnvqs ()ry FACT

1. Firstmerit is a natioiial ba..tiI.cing association Drganiz-,d and existigig ttndei: tt-ie laws of the

United States. FirstMerit zlzaiaatains apIace aF bus7ness in ,Alcron, Ohio.

2. Ash?a.n.d Lakes, LLC (_kshIaa.zd La.lces) is a Limited liability company organized and

existing under tiie laws of tlie State of Ohio. Ashland Lakes is n.ot apaz^,tiy to t41is acidon.

3. 50% of tlie zn:embers4i.p interest in Ashlap:d Lakes is o-,Amed by }7efendant David Slyai;^n.

The otlier 50%a of the membership interest in A.slilancl La,l.tes is owiied by two entities in which

Defendant Daniel Inks ow-us 50%o. Mr. Inks serves as Ashland La.lces' ;'managi.iig ixieinber."

4. Defendants 3acqueline Sl,ytnaai aaiti Deborah Inks are znarried to Mr. Slyman and Mr.

Inte's, respectively.

5. A.s'olan.di. Lal,es,lvTr: Inks, and. M;.•. Slyman signed aPronti.ssory Note, dated June 27,

2005, execuwd aTid c^elivered to ^'irstL^tterit in. the original principal anioui^t of $3.S00,C^C^C.04.

2
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;NoT^e): Tl7e Note was secr^`ed by a mc^rt^a^e intezest on real pxoperty or^ned by Ashland Lakes

in Ashland County, Ohio. 73efendants personally guaraniied the obligations ofAsl-datld Lakes,

Mr. jffl,^s, and iMr< Slyinan to FirstMer.it with Tespect. to the NQte as evidenced by t1-ic

Modification and Exiension Agreement, ant1 individua.l guaranties, all d.ated.Oetober 24, 2005.

{. After .^slalancl Lakes de^attlted on #he NotelMod%! xcation and Exterzsion Agrcerrtent on

January 12, 2009 FsrstMez:t commenced a foreclosu.xe cletion on tlze propezties in t77e Asl-land

Cotuxty Cc+urt of Commoai Pleas, in tlie case captioned FirstMezit Banlc, N.A. v. Ashland Lalces,

LLC, e,t a1., Case No. 09-CFR-022

(Foreclosure Case).

7. FirstMerit entered irnto three separate written forbearance ag;'eenxents witla. A:shi_.azld Lakes

aiid Defendants - dated as of F'ebruary b; 2009, June 12, 2009; and Decenilaer 12, 1-009.

8. Ashla.nd. Lakes and l;?efendants defpultecl itnder all of the Pnor Forbearance.A.greez-nents,

iu7clt1din.g dei•..'aultirigru?.der the December Forbea.rance Agreeilient, by failizia to repay tile NTote in

f..ill on or before Tune 30, 2010,

9. After Ashland Lakes and Defendants defaulted mid:er the December Forbearance

A.greement, the Asb.land. County Court appoirited a private auctioneer to conduct a pu`aiic ai;s.ct>

offfie Properties. Tlze au.ctioi3eer scheduled tl-ie au.ction for Decen-ibcr 15, 2010.

10. OnDecember 14, 2010, Asli.lan.cl Y..aices filed a Claa.pter 11 bar}1crLtptcy pptition in t11e U.S.

T3aa.-Acruptcy Court for the Nortlierrs District of Ohio, Case lhra. 10-22080 to b1ock ','ne auction.

ll, FirstMerit moved.to dismiss the Ban';c^~u.ptcy Case. In response, Ashland Lakes consented

to t'-ie dismissal of its case, and tl-ie Banl<r4ptcy C.ourt dismissed t17.e casw on Jaw.i.iary 6, 2011.

3
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12. fibereafker; the auctioneer t'escheduled the auction forNlarch 9, 2011> At the aucti.oil, thU

Properties sold for $1,750,000, and on March 25, 2011, FirstMeiii: :^^led motiioi.s in ffie

r oreclosure Case to canfi_rrn the auLtion sales,

13. or1 April 7, 2011, Asi7lmd Lakes, represented by the same atiorn.ey who represents

Defexzdants b.ere; filed a Motion to Set Aside the Shc;riff's Sa1e and in Opposition to Firstlvlerit's

Mcrtioa to Confirrr3. SlaeLif^'s Sale (comh`lr•led objection to the confirmation of the auction sales

and a motion to set aside the auction salLs). Ashland Lakes objccted to the sales coafirmatiozi

on two groitnds: f-irst, tl:at'FisstMerit'was legally prol-jibited from conducting the auction by

virtue of In oral ^'oz-bearan.ce tt^^^eement; and second, that ce:rt^ix defects zuere contain.ed i^. the

appraisal upon which the auctiotiezr relied to establ°ash the mirih-num sale price. lvis. Iii?^s

provided an affidavit on b0-ia1f of Ashland Lakes ia stxpport of i.is confirmation objection. A

copy of sAid affidavit was attaehed as Exhibit A to the Defenda-ats' Civ.R: 60(B) Motion in tihis

case.

14, . On April 15, 2011, The As'nlaiid Coud denied Ashland La11.es' Motion vrith. respect to he

allaged Qral Corbeaxs:n.ce agreement. The Ashland Co'arl specifically held: "1~urthermore, tixe

Court finds that DefendLln.fi Ashland Lakes, LLC has failed to estaolisli that any forbearance

agreement pzeclti^ding the was ever consummated by the parties. The Court tYzelefore finds

that s.ssertion by Defendant to lac':c znerit."

15. Tb:e Ashland Court tYzereai`ter scheduled a hcaring on Ashl Ind Lakes' objections to tb-e

appraisals. 11\3Ir. Inks testified at the April 25, 2011 12earin.g.

16. By Judgm.ent t`,y 3une 3, 2011, the Ashland Court ultimately denied tlzE balance of

A ^.shlarxd Lalce's objections (including the objections to the appraisals) and g:ante d FirstYVl:erit's

4
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R^Iotio.^ to Con.f,rr^ ^lie sale, The Court d.irected FirstMerit to su'orzut proposed cc^r_iirmsur^z^

^,ecr^es.

17. Asb.laaict Lakes has a.ppea!ed the Aprii 15 and Jtme 3, 2011 Ttzdgrriezlt Entries. The alape.al

remains por=din.g.

18, Defe.ndanl:s' Civ.12. 60(B) lvlation gcnerally alleges tl-iey are entitled to relief fiom tlie

cogu.ovit;^adgnwnt dLxe to zZon-d.efa.ult (Ashland Lakes wid the l3aY^^ti eaitered ixito a settlement

af;reement) and z7ovation. Fi.rstMeriL argues in opposition: (1) tb.e Gu.^^ra.,ator Defendants are

collaterally estopped. fiorzz a.rguirg tlle oral setti.emen:t agreement between F irstlvlerit ancl

Aslaland L.al.ces, (2) that the settlen-ieiit agreement n-iust be in uaiting, and (3) no oral szttlement

acTreomunt was react-ied between the T°irstMerit aixd Asllland. Lal^es.

19. 1n com-ieciion witli Defendants' Rule 60(B) Motioil, the following operati.ve facts were

generally alleged:

(a) Asl°zlaxid Lalses and the Baiak (FirstMerit) a.greed to settle ttxeir dispute at a

1aazuary 7, 2011 r;1.eeti.zig. Qiae oftl-te ternas to t.lis agreement was tiaat t:txe Bank agreed not to

ptuslie azly lega.l proceedizigs against tiie CnTarantor Defend.ants (Danivl L. ha1Ls, Deborah A.

Ir^fcs, David J, Slym,-m and Jacqueline Slyirzazl), (As part oi ti-ds abreerr.vnt) the z?anir, agreed to

accept $1.6 Million -from: Ashland Lskes: $1.3 V3.illion as soon as.replacement financing could

be secttred, and $300,000 in. Clctobe.r 2011 once Asl3.l:and Lakes I7ad sold two homes oza tlie

property.

(b) Orz Marcli 7, 2011, Danj.el Inks azid Firsi•Ivleri: representativeThoma.5 KrLUncl

comdticted a teleplxone con.versation wherefi1 thoy reached an seWem:ent ageement vvilai

suificien1 partieularita to iozm a binding con.tract. Inks and Kruanel discussed Inks' March 7,

2007 e-zna.i:L to Ifriimel aiid reached a mutual determination oo each of ihe line items.

^
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(c) On March 8, 2011 r the parties took the following actions, eonsistent with the

forn-Lation of an oral settleinoafi agreement roa.clied the daybeforo;

(z) Mr. Krum.elteleplionedWestfield Banlc at 3:00 A.M. onMa.rch 8, 2011,

the day after t'.e oral setT.iem.emt agreernent was reached.

(ii) IYTr. Krutnel also called Dazi. Lr,.ks on svla.rch S, '4011, asking abotrt the

$159,00Q Ashland T.tialces was to deposit uriili tliie Bank and indicating he was pernubed wiiia

Westfield for failing to return lils call.

(iii) Ashland Lakes' stood ready, willing and able to pe,^'Corm its obligations

t^.nd.er the oral settlenient agreement:

(1} It obtaaned a firm loar: comrn.itin.ent `i'^om Westfield Bank,

(2) It obtai.ned $150.000 ia now equity from Michael Charilas,

(3) It obtained S 150,900 in new equity I`rom Mic11ael Ls.velle,

(4) It secured a loan from Marc Bymes to cover the $150,000

deposit rP.CjCiired by T,he B aItk 2.17d agri-,ed upon by '('l7a

s r.;...^. ^ ,
(iv) On lYiarcl18, 2b11, A.si^^iand LZi.ces atternpted to uoridac.^L x̂ ^r. I^^Lx^vl ẑ.,t^r

ox five times to .r¢ceive ii3stltlction.s on 12ow to deposlfi $150,000 as required bythe Bank and to

inake the $9,000 payment for t1-ic Baal.c's appraisal.

(v) Mr.Krti?nel did nct return Ashland Lalces' calls uaxtil close of biisiness.

20. Upon rcview of the evidenoe, the Court finds that no written or verbat agreement was

entered into at t1YZ January 7. 2011 nleetiuag or shortly tllereafter. The parties nierely discxtssed a

broad f^ame.worlc a"La- potenfial seittenient ptirwEtazit to which Y3e:fenda_nts and Ashland. Lakes

would pay Fzrstlblerit $1,300,000 at an indeterra.inafe iixne, filncled thr4Liglz a combination of debt

6
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finanoing the sale of a portion of tlie 1'roper'ties, for a total of $1,600,000 in satisfaction of those

paities' indebted.ness to FirsLvIerit. This'oroad undurstanding was i:evor put in writing, nor was

Defendants' asserticii tliat FirstMerit agreed r-.ot to ptusue any legal proceedings against tJhe

Guarantor Defendsnts.

21. The rWcord establisl7es tha.tthe parties did not disGttss several terms of the proposed

traaisactioiiz including, wltliout li.rnita.ticrn., when the $1,300,000 paYraent was to be niadea how

exactly it was to be iianded, how certain rent monies being held by the cottrt-appointed receiver

of t_he Properties -would be disbursed, or teniis of the conumitinent letter fiozn Westfield ]3arL'c.

I'urthernYore, Defenda.nts have falled to prodace a writing, siogned by First^Ulerit, memorializing

the terzTZs of the alleged agreezs^e^.t from that meeting.

22. With respect to Defendants' alle ;ntion that betv3een tlie time of the 7ur.uaiy 7, 20 l 3

iniiial rraeeYing a.n.d March 7, 2011. FirAAurit entered into a valid a^^d enforceable :Corb^arance

agreemen.t with Ashland Lakes, it appewrs tlxat tl-ie parties r.n.eroly_ continued to disctiss the terms

for a potentia.l. forbeat.'ance agreeaaent azad that jio d.ef^Znite teiii7s were ever agreccl upon, See

generally, the e-mail exclian.ges between Inks, Krui7.el, Gilbert, and tl2c s.ttorneys for Fis•stlMeilt

and A:shlaad La1tes.

23. 1VIr. Inlcs alleges that, in vari.o^js tLlephone coawersations later intl.ie afteMooit of Mazch

7, 2011, Mr. Kminel supposedly agreed ov:.r the pl.ione to accept ffie $150,000 deposit - a

eontention, lY3r. K Crumel c].enies. Mr. Irdcs also alleged clttxiz3.g the hearing, for the first tirne, that

,\,Jr. lpks agreed to pay $9,000 for ile appria;.isal, agreed that Firstlv.ferit would represent and

warrant the conclusxons of the appraisal in the Draft ForbeaTance Agreeuien:t, and that FirstMerit

supposedly agreed to allow Mr. Iri!G to retain tla.e rent money being held by the receiver. I3ut

tj,jeii !4'1r. Inks claimed that on th e moming of March 8, 2011, r'irstNlerii: said it would not

7
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represent and warrant the conclusi.ons of tlle appraisal in the Draft 1.'orbeuranc^ Agreezuent, aild

Nls, Iziks then cla.irfa.ed that he agreed that FirstMerit did not have to do so. M.T. Xruznel denies

agrcezli.g by telephorie to aray of thesb cSianged terms.

24. I-lowever, it is tu,:disputed fihat, no later t^^sn 4:00 1'Ni aii Marcii 8, 2011, iMr. Krumel

spolce to Nir. Inks by talLphone and advised him that FirstMerit wotild not agree to a for'ccara.olce

asa.d that the auction would proceed as sclledttled.

25. It is furf.her itndi:sputed that the draft forbearance agreement was never "revised" in

written form a,acUor si&med by either party prior to ti-ie March 9, 2011 ataction..

CflNCI Us IC)NS OFI,AW

l. Civ. R. 60(B) provides reiieffrflm: fi.nal jud:gment for ihe following reasons:

(1) iVlisWce, inadvertence, surpri.se, or cxcusable neglect;

(2) Newly discovered.evidence which by dkiediligei7ce oeal.tl not have beeit

discavererl in tiz-ne to move for a new tria:l under Rule 59(B);

(3) Fraud, whether beretofore deno.minated_ xni:rin.sic or e;drinsic, rnisrepr4sentation or

oti-ler miscon:dti.ct of an adverse party;

(4) I'he judgrnenfi has bevn satisfiec#, reloased or discharged, or a privr j^,tdgmvut t.p on.

wl-iich it is based ha.s been reversed or otlierr.visc vacated, or it is no longer

ecluitable that tliv j-ltdgment should have prospective application; or

(5) Any otLer reason j-utifying relief from the judgn-tent.

2. Civ. R. 60P is the procedural tool c:sed to vacato all judgme.us, including cagnovit

1iates (or promissory notes). Adornezf v. 13altirnore (1974), 39 Ohio App.2d 97, 101. Nrrn.za.lly,

to prevail on aPnorwon for reliei' -from ji.3dgmeat pursia.ant to Civ. R. 60(B), the momant must

a^°^rrna.tzvely deinoustrate: 1,) it is entitled to rplief -nnder one of the grounds set forth in Civ, R,

8
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60(B) above, 2.) it 17as a m.erl.torious defense or claim to present if relief is granted, aiici 3.) the

zrzotiori is ffiuely filed unthin th.e time limit set by Civ. R. 60(B). GTE Aicrorauztic E, lectrzc v. t1 PC

.1'n.dzwries (1976), 47 Ohio St.2d 146, 150-51. I'f a party fails to Prove any of these tluee

elerneLkts, t.1ie trial court must deny tLe mation. Rose Chevrolet, Inc. (1988); 36 ®liio St.3d 17,

20.

3. A palty's btud.en, l-cowever, is lessened whewS:i.ling a motion to vacatejuclgnient on a

cognovit note. Wal.d.naan Financial V. Digital Colat' 1"nlcrging, 2006 Ohio 4077, P9, Nii:th

At,p, Dist. No. C,A. 23101, hn such a Gase, the rnovan.t need only affirrnati vely demaizstrate the

secon.d and third eleinents for relief from jLidgrz.reat under Giv. R. 60(B) - t:lxat there is a

meritor'aous dzfense and that tlie rnotioaz was tirnely. Id, citing Meclina Suppdy Co., 1iac, v:

Cot-rctda (1996), 116 Ohio App.3d 847, 850-851:

^',-, As ti-ie pending MatiCn to Vacate 3'ndg.-nent rclates to a cognovit note, I}efexlclants do z°iot

have to establish the :czrst element oi-'the GTE A attoniaic Electric test - that they are eatitled to

relief imder one of tSxe groun.t3,s sut forth iti Civ. fi.. 60(P)(1) throu.glr (S).

5. As to the secozrd elemLiat the GT,F ^!utomatac ^'lectr'ic test, tlae Court cozieli7cies that

D:vfendanls' Mation was timely z^acle. !'he i^1l.otioza was ^.`'il.eu vviti i3:z L,vU -weel^s .fior: the ^at? of

the Coggaovit Judgment.

6. As to the thircl eIementtl-ie L'rTE, Axstoincatic -ri lcctrac test, Defencls.nts' allege the

Meritarir,us defense that the parties (Ashland. Lakkes, Defendants, and. FirstMezii) enter ecl iiito the

oral forbearmce agreenl.eaat in which FirstMerit agreed not to exercise its rignts and remedies

^^x^.rler the los^. documents, includ-in.g tlxe right to pursue legal proceed;z1gs ago.iilst tl^.e G^t^ar^.ntrsr

Defeadan.ts. Upon review, altzaugh the parties are at odds whetlaer an oral forbearanee

agreement was ultixn.ately enteru^ into, the CoLxt ^"-rn.ds that Defenclants i.,avo ^sser4ed c^^Lr^tive

9
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facts that demonstrate tlaat they have a meritorious defense tl-iat could justify relief from

jirdgment. See e.g., CoQI'c Family Xravests. v. Eillzngs; 2006 Ohio 764, Ninrli Dist. C.A. Nos.

05CA008689 aaid 05CA009591, at P19 (a moving paity is not required to prove th.at he .will

L11tv-nately prevail yi relief is grat^ted). However, upon review of Pl^.intiff's other a.rg^.n-le^xts

with respect to the alleged oral :forbearance agreement, the Court fia.d5 Defendaut.s' defense is

ba.,-red by issue aild claim preclusioai, barred by tiae statLlte of frauds and contrary to stat-Lite.

7. First, this anatteris barredby the doctrine of claim and issue preclusion.. A.sllland LWKes

raised tlie identical claim in its Ashland Lakes' Motion to Set Aside tii.e Sherifi' s Sale arici irI

C)-pposition to FirstMerit's Motion ta Ca1-ifirtIa S1lerif'r`'s Sale, and relied oil the same Iz'dcs

Aftidavit tla.at Defei-,dants rely an hierein. The Ashland Coi.ii1ty Court specifically held that no

su,cl-i agreement was made and denied the iVloti:ori.

8. Wllilo Asl-iland Lalses has appealed the April 15 and 3tuxe 3 Judgment Entries, the mere

filing of a-x appeal does not act to zzegate any preelitsive eft-ec1`fliose orders have. Cully v.

Lutheran Med. Ctr. ( 1987), 37 Ohio App.3d 64, b5 ("it is well settiecl tlit t the penclct^cy oi ^:n

appeal does not prevent the judgment's effect as res ju.dica.ta in a subsequent action.").

9. T].1e Ashland t%o2Xrity l:ol,tl.'C's (.1rde:Cs preetude i,c:-i:itigatiOFil of t..i<t W'•1..f^.C^aWiii;.y of d1--

alleged oral forbearmce a.greWmezYt in tt-ds case, Claim and rssu.e prcclti.sion apply to fizzal ordet•s.

Grava v. Park7a7an Twp. (199 5), 73 Ol-Ao St.3d 379, syllabLis (ctafrn prerr?usion); FortFrye

:l"eacher§ Ass'n, 4BA1NEA v. State Employnaent Relat ions Bd. (1998), 81 Ohio St.3d 392, 395

(isscie preclu.sion). An order coztif'irmhlg a jud1cial. sale i s a final order urzder estah1is12ud lavv.

See Citi-7Qns Loan & Sa-V, Co. v. Stone (1965), 1 Ohio App.2d 551, 552 and Citizens !j!Inr-t^cc.e

Carp, v. MfcDaniel (Oct. 30, 1981), 4th Dist. No. 748, 1981 WL 5046, at *1. Inthis case, the

Jtne 3rd Tudgment Fntry granted F7:rsdvjerit's conftrm^.tion ivlotimas aTzd directed FirstMeri t to

10
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submit con£'irrnatiaXi. decrees for entry. The Cvtirt fii3ds these orders to lia.ve siuficient fiiZality tr,

have a iarecltsive ef-fect.

10. Furti2ermore, the Defendants stand izi privity -vNi,th A shla.ncl Lakes, ar.rl as sueh, are bound

by the Ashland Colizity Cotu-t's determination and are precluded from re-Iitigatizxg ti4e issue of

t.he existLnce and enfosceabilhy of the allegeci oral aareexnernt here.

l I, ^Wle Defelidants were not parties to the uziclerlying :E'ozeelosttre case, they are in privity

with Ash.land Lakes and are eclually bound'by the A.shland. County Coiut's judgn:ieat. Generally

sgea:ci1zg, "tvlrst onsiitute^ privity in the context afres jtldiclta, is somewhkt az^arpl^oLY^."

13roYV^a v. Z^ayt^n
{2ClOQ), 89 ©hica S^3d 245, ?^r^. I4ovYevery tLa.e Stigrern° Court 1ias "applieci a

broad defiiiition to determine wl2ed1er the relatj.onslaiia betwcen the parties is close enouglz to

invoke the doctrine" and thus, "a mutt2ality of interest, in.ciudin^ an identity of ctcsired result,

^ay create privity." Kirkhart v. Keiper-, 101 Ohio St.3d 3777, 2004-0hio-1496, at ;8 (ciuati3.ig

Brawn, 89C3Iiio St.3d at 248). Phe Co-:trt naf:es that DefendanLs' were Iisteel. as g-.xarantor.s ir: ttic;

sevised Draft Forhettxancc Agreement refereaieecl to and attaelxed to F' rcur:el's March 3, 2 011 e-

i-nail to Izas.

12. The Cauat finds that privity exists netweers uefunuarLts and A sI^?aud Lal.^es, both because

Mv, Inks alid Mr. Slyma.iz own aizdior control Ashland Lalces, aad becausa all Defenda.nts he.d the

ability tQ parTti.citmte, arid in the case of Mn hlilfs did participate, in the underXyrn.gforeclosure

case. In addition, had Ashland Lakes prevailed in the Ashlat-id CaLinty case, that Court's

judgment would have Riven Defendants a^.irect henefit,

13. Defead,-mts slxare a very close relation:sha.p wii11 Ashland Lakes. Under Ohio law, tliU

owners of closely held entities, such as close corpors.tibra:s, p:.Anerships, an.d compa..nies,

aeaerally sta71d in privity with their Pmtitics. See, e.g., PQlivchcclc v. 'l'olivchcai= Co., 8t1-i Dist. No.

i. I

75



OCT-28-2011 FRI 03:23 PM Judge Jud"; HunEer IH?i W. J^ub'46;^410

91794; 2010-012io-1656, ai l20 (holdi:ng that a partner of a pat-tn.exs?ip was in privity witli tla.(,-

partnerslizp, such that tho partner was barred i.iom: re--litigatu,g a oogn,ovit j-.tdgnient ciitered

against the partnersl^.i.p bu.t riot agains^t 1^.er), 13tir.sz^2ess .Dot^r S'ystgtns, Inc. v. Gourmea C^c= Carp.,

9th Dist. No. 23808, 2008-Ohiow409, at J(31 (agreeing that "a corporation is ir privity witli its

sllarelYo7clers'°), and O'14resti v, DeBartolo ,Realry Corp., 113 Ohio St, 3d 59, 2007-Ohia-1.102, at

^(10 (observing that azl association ttixd ii:s members inay be in. Orivii:y). In this case, AsiiTa_nd

Lakes is a single purpose entity owned 50°/o by 1v1r. Slyman and 50% by two entiiies in 'vhicli

Mr. In,.^s has a 5p°fQ in.terest:._ Nl:r. Ii-1s is also Ashland 1..<<lces'."managing mernber..'° Tl-fo Cotirt

concludes that a sufficient relatioitslzip exists to esXablisll pbivilry,

14, . 7vloreover, Defendants share a"mtituali[y ofinteresl:" with. AsMand Lakes. See, e.g.,

o raise idQntical lebal claims and seek idciztical ratl-ier ihanD'Nesti, supra at 119 ("[i]ildividuals w11

u-idividu.ally tailored TesLilts may be zn. ^,^rivil^,y."); m1d Brown v_ .Dcrytan (2000), 89 Ohio St3d

245, 248 (finding that a"mutua.t}ty of L-aterest, including an identity oi desired result," creates

privity). Defendants allege that both they ancl Ashland Lake^ were palti:es to ilie same purported

oral forbcarance agreezaient wit.b, S'i.rstiMerit in the underlying Foreclosure Case. Defendants

allege'd^.at, under ^:l^:s alleged agreern-ni, so'LL^ uley µlrw {,-=slsland Lakes worR to rcctive debt

forgiveness. Mr. Inks was personally ixtvolvcd in thc consortium tliat plannecl to accll2ire the

properties pursuaitt t.o t11e alleged oral agreement, And Defeiidants seelc, in tlais proceecling, the

identical relief that Ashland Lakes sought in the Foreclostire Case: judicial enforcement ofthe

alleged oral forbearance agreeznent against FirstMer.t. Thias, Defendants share a"inutitality of

i.nterest" with Asldand. I.alces and are equally bound by tl-te Asl-Aand Co-.mty Couri's judgnien.t xn

tLv uuz.derlyir^r, foieclosure case. See, e.g., S'tate ex reX. SchczchEer v. Ohio Public Errzpioye^',s

Relir-ement sid, (2009), 121 Ohio St:3d 526, 2009-Ohio-1704, at ',ll36-37 (^'in.i:sa.4 that aclverse

12
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1'FRS service credit de4em-liha.tion agaXtYst one emplayee of the Leba.l Defender ®ffi.ce I-ia.cl

preclusive effect against another emlaloyec wlio participated in the othpr employ.ee's lieaxir.^g,

particula.`ly s3nce a deterin.in.a.tian agaiust PERS wotlld have benefitted both employees, a.tid

Daniel v. Shorebank C'Zeverand, 8th. Dist. No. 92832, 2014-C3ll.j.o-1054, at^18 {observiag that all

tluee co-banowers t.uycler a laa.n Would be in privity wi1lR oiie another WitL: respect to a jtidgnae:it

in favor of tlie bank, even if -nQt aJ.l of the co-borrowers were parties to tlze pxior proceeding,

becs.lise all co-boiTowers soug#st the same reslzlt).

15. This inutuality of xrsterest is f.u.rtlzer evicienced by IVir., lxdc's direct involvernent in tlIti

Ashland COLMiy case, Mr. IziIcs dixectly paiticipated in'aze Fnreelos'Ltze Case, sttbmifiting an,

affidavit on Aslxlanci I,akes' behalf-the same Inks A.f#iclavit lie ^.`iled in this case-and testifying

for Aslzland Lakes at the h.^aring on tl-ie Conf'3rrr3.ation 4bjection. In addition, Defendzuits are

represcnted by the satne wttomeys v'ho reprdsentcd Ashl:and Lakes i.n tlie ForAcfos-Lirc Case, and

all Defendants therefore knew, or sliould have ]sn.own; aboiat the roreclosure Case proceedings

and co -1d have l,aailicipated. This level of participation is sufficient to establisl-i privi.y, see, e.g.,

Scliaclxter, 2009-Qhio-1704, at JjS( 3$-39 (finding privity existed wherc, a non-pat-ty participated

in the proceedin.gs or had fhe opportezi.ii:y to j air^ the prpceedinbs bl:t cLose 11ot toa, pa.rcictilarly

'Yxjllere, as here, Dzfendants would have bez?efitted had Aslaland Lakes prevailed o,-i tlie merits of

its CozTirmation Objection.

16, Defendauts, as privies of Asl^lattd Lpkes, are barred fronl.^e-litigati.a:g tlxe foreclostue

agree;.m.ent's existence as a matter of claim and issttie.pteclt?sion based on the AShla^-id Catrniy

Cotut's April 3 5 ancl 7tule 3 Iiiclg:nent Eniiies in tne foreclosure case, As sttch, Defendan.ts'

alleged defense is barred by the rlactrine of isstie and claim prvclusio.n..

17. The Court z^.lso finds Defendants' allzged deferase is barred by the Statute of Frauds.

13
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Defend=ts' have alleged that Mhla.,.ud Lakes and FirstVLerit eiitered into the alleged oral

fofbeazance agreement. However, th-is defeuse laclcs m.erit bvcazTse €orbeara,-,ce a,greelnents fall

witili.n tlae statute of fratzds and must be in wri.tizxg to be enfarceat;le.

18. f,3tiio's Statute of Fraltels expressly applies to corazmercial loans like the loaii at issue in

t1-,is en.,.^e. R.C. 1335A2(B) provides, i.npertinerlt part, thwt "[n.]o party to a loan agrc;erncnt may

bruig an aetion oii a loaxr agreement turless the agreern.ent is in, writin:© and is sigiied by tlYo ps,r'ty

against wlion-1 the actionis broaglit..." Courts have regularly applied R.C. 1335.02 to ba.i

enforcement of alZeged oral agreements to malce loans or to inadify the terzns o"e:cisting

See, e.g., .^`d Scnory & Sons, rnc. v. ,Soc `;J Nat'1 Bank (1996), 75 Clh%o St.3d 433, 43 8-39 (barri,:^g

t1he enforcement of Au alleged verbal promise to fina.nce a real estate development); I.,aizFkirz v,

First Conzrraxrnity Bank (Mar. 29, 2001), 10t1i Dist. No. C}O,E1.1'-935, 2001 NVL 300732, `" *20u21

(re,jectinng oral modifi.cafiotY regarding lals payment obligations oe0tured as a result of

conversations with tlrv banlc`s lomi officer); Fifth nirc^ Bank Sl, Lctbate, 2006-0l71c-4239, Fzfth

Dist. No. 200SCt100I $0 &2006CA00040, at i41 (rejectiizg a clefense to a cognovit juclgr=nt

based ou an alleged oral prozt.i.ise to refinance a loan); and Ft^'th Third Bank v. Reddislz, 2002

Ohio 503.0, Niyail? Dast C.A, No. 02iA00 io-M, at P25 (reject^,g wn 4.f 3e^P^ orgA a^teealzent to

recast the payments aiid cllange +.he variabl(,- interest rate into a fiacLd interest rate).

19. Forbearance agaeements, lilce ^he alleged oral agreern.ent I7ere, are "loa.zi agrUer^ients°" as

clefuied by R,C. 1335.02 and fa.ll witlvn the stattxte of frauds. As a result, a forbearance

a;reer acnt must be in writina, and oral forbeara.nce a^ eements are ^.z^enforcea^ulc as rL matter of

law. See, e.g., 'Unifed States Sur. Co. v. Keycorp N.D. Ohio Au.g. 13, 2007), 2007 U.S. Dist.

Lexis 59996, * 11(siL-ety`s aoiion a.ga,inst ba.nlc based upon 11iv purported ora.l forbearat.3ce is
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baired under thc statute of frauds beca-Lise it corzs"ti1:ates a ioatx ag'feement, which is not in writing

nor signed by tz7e party to be charged).

20, Ohio's Statute of Frauds also applies to the discharge of a mortgage as it i:s an interest in

land. R.C. 1335.05 reqiu.res a contract for sale of 1L,4-ld to be in wri.ting, Oral agceemonts to

release or disclxarge a mortgage is void. X3ouglas Co. v. Gatt,s (7992), 8 O}a;o App.3e1. 186, 1V.

249L250 (rejectLng an alleged dischargeSee also, Gcttts v. E.C.1'.C. (19^3), 14 Ohio App.3d 243,

of moz tgage by accord a.n"cl satisfaction denied because the disci-saxge was not reduced to writia-ig)

and ?JtcolUzake:s v. The Deryk G'cr"o7azel Tanger7zan Irrevocable 7rust (Dec. 2.6, 2000), Tenth Apt;.

Di4t. ITo. OOAP-7, 2000 Ol2i:o App, Lexis 6135 (rejecting an alleged ciral agreement after the nota

was executed to release defendan:t's obligation on the xiote aiid "cn"ortgage to effectuate a gift to

clefendant's trustec). 14,ere, i;he alleged oral forbearance agreement cwntemplated the disclzarge

oftTae moxtga.ge iipozi tt-ie completion of the other 'ierzus ot`tiie agreement. See Draft Zaorbearar:ce

ae,,4greemeTit, Section 6(c), pa.ge five. As this alleged cliscuarge was not recittcen "ta writi3xg, il-

oxat forbearance agxeemeut violated the statute oi ;F'ra^ads and is i-inez1£clceabIc.

20. Defendaiats' effart to tsl.ze the alleged oral agxcernent.oi4 of tiae si'atate of fi aucis by

cliasacteri ,Ing it as a"settIeznent agreern,eIIt'" also lacks merit. 0/1°uo ccufts recogri`;e a. r_ca`+•ow

ex_ceptiraa,i to the statiate of fiati&, for seitl.e,_,lGnt agreemcnis tlaat are made 3:n open cotzz t and on

tl.ie record. Sce, e.g., Spercel V. Sterling Zn%lustr°ies; Inc, (1972), a 1 Ohio St.2d 36, paragraph one

of the syllabus; and :5late Dep't af Ivata:ral Resources v. Htcghev (Nov, 30, 2000), 6tli Dist. No.

P-00-002, 2000 WL 1752645, *3, ltn.reporteci". BLit this exception ctoes no"t appl,r to eases wliere

tl-le ptltative "settlenae^.t agreement" was negotlatec?^ out o:^court tivitn.o^.t j^.^.^:icial invot^ren^:ent. In

tiiose cases, tlle agreemeilt must be in wnt`vng to be enforecable if it otllei-wisc falls vviii":in the

Stfl.tLlte of fraL1ds, regarLVizss of whether it is a z`settlelY'+eat agreenle's1I'D or inot. .QheY'17'tLIIZ v. HL,JtC?GS
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(1995), 73 Ohio St.3cl. 125, 129 (holding that ah alleged oral settleirteht agiee-ment that violated

the stat:ute of frauds Was ttnenforceable as a gn.a.tter of law); Cotzdoraaznhims ai SionevricTge

(hvner's' Associutron, .Inc. v- Patton, Sth Tjist. No. 94139, 2010-Oliio-'4616; at NjIB (indicating

ihat the- statute of fi•aads bars enforcement of avErbGl setltezncmt s.g: eenm.ent tha.t involved the sale

of reed estate); a.ild Thomas v. T'Iaondas (1982), 5 Ohzo App.3d 94, 99 (finding that r-uai cun-executed

marital separation agreement, negotiated out-of-court, is uneixforceable un.der th^; statzjte of

frauds). A?_though Defenc3a.nts.cite the lone case of Bankers .i i-usr Carazpccny of Col forn^a v.

YVright, 2010 01-do 1697, Sixth Dist. No." F-09-009 for the propositiozi that a oral settlement

agree.ment in a forecl4srirc action is enforceable, that decision has only persziasive authority.

T'urt1°ermoxe, thc agreement at issue was a loan inodifica.tion, md as such, it did not contenaplate

tlxe discliarge of a mortgage. `i'herefore, R.C. 1335.05 did not come into play, co.n.trary to the

ca.se 1^e^-ein.

2i. T1^e agreeme-titDefendants seek to enfarce is, at best, an o«t-of cotist agreenZent.

Defez7.dazz:ts do zzot claim, nor car. they, that t1lisso-called "settlenjeait agreement'was entered

into on the record bofoze a cottrt of reco.rd., or was m.emorialized by a judgment eatry et^.tered by

S'^:CIl a coltrt. A.S arC4'1lt, the ai1ef^Ted "settlement Agree nl^^i^t" G^.e^4:a rivt ^ux^ :^11^1Z? +11^ narrow

stat'ate of fraLids exception that exi.sts for those oral agreez^.7ea-its that are errtered i:nto on the x.ecOrct

i+n opeiz court. As such,De:Cerad.ants' alleged defense is barred by tlie Sfattite of I.:imitattorzs.

22. Lastly, D4fendatzts' agreement is a.lso barred by the parties' clear iiatent that aYly

forbearance be in writing to be ea1'orceable. First, the parties had ent'e-red into thsee pri.or,

forbea.sance agree-ments, all of them in writing, in wl-izcl-a Deiendants agreed tha#. Fi,rstlv.lerit

would not waive or modify any of its r;^ghts or remedics except in a'writirtg sip ied'tiy tlic banIti.

Second, dLu`ing the parties' negotiations, Mr. Inks repeatedly xnsisked i"iat a11y deal be in writing
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to be en-forceabTe. As a result, Defendants' alleged nieriloriau,s defense contradicts their prior

cOl,xse of dealings and Mr. Ink's stated demand that tliE forbearance agreement be in rxM"ting.

23. It is undisputed that FirstMerit, As1ilarid Lakes, and 77efenda.ts were parties to three

prior forbearance agreernents, pttrsuan.t to wl-tich FirstMerit agreed to forbear froi-iiexercising its

ri&c:s and, remedies and to oth erwise gra.xf Deferzdants inancial accommodations. .l_̂ .ach prior

forbearanue agreezr.mit w as in writng. Fua-flher, in the 1ast sxich agreement, Defendants expressly

agreed thai:;

44^^ raiver. T'he faih;i•e or delay of Fiz`st_Merit in enforcing any right or

obligation or any provisioit oi'this Agreenaent in alZy instance shall raot constitute

awaiver thereof in tha.t or aLiy other instance. FirstMerit nzay only wazve stteh

right, obligation, or provision by an in.stntment signed by ij:.

All7eg7.dmen t9 in lyr7t7Ala. ^{TO fLmL%ndrTle"f1t, i13odAficFItI.onS rescission, waiver, or

release of -my proviszon of this Agr.eemcnt shall be effective unless tl-ic same shall

be in wxitinp and sigr3ed by the parties tlzeretn."

24. The last obligs.tion by Fi.rstlvlerit to forbear terminated, at the latest, when Defendants

failed to repay the'Note by Ame 30, 2010. Defendants seek to enforce an alleged ag-,ecnient by

7 Y„ r^ n ^^ iis beyond ^^:zu 30, 7̂. (1̂ 1̂ J. To : s_ j athe bank to forbear or grant xznanciat accon:i:ic^uatio
-

wrtien forbearance or lo^:zx rn.adifzcation:.^-greornen.t,. signed by 1^irstM:erit, was rcciLtirccl. l`v'o ^meh

agreement exists, and a.ny all:eged oral forbcarance agreement is u.nen.forceable.per the p6 rties'

contract and canziot -foxxn the basis for relief fron-i SLidgmerlt.

?S, In addition,lvrr. Inl.cs' testimony concerning the parties' ne;atiatioiLs in March 2011

establi.shed tfiaf the parties requircd m-iy agreements to be in writing. See a.lsti, Ink's March 7

iet.Gar to Krumel. tSncter C1bio lav, `when parties intend that tlieir agredment shall be. reduced to

Writin.g azid sigr..ed, iao contract exists LMtil the wTitteri agxeement is exec-Lited: Ctcrty v. Nestle
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I1S.1,, .fiic. (C.A. 6> SLtly 27, 2000), No. 99a3877, 2000 WL 1091490, "`7 (internal q^.^.otation

omitted). See also Owens v. .sazlctr, Second Dist. Nfo. 2008CA29, 20C9-Ohi0-27' 1, at J2G

(fitlding t1.at where party to medzatjon did 'not manifest ari intent i'cj be bound absen.t a signed

a:greement; an alleged oral mediation agreenaen.t. was unenforceable).

26. Mr. Inks admits that onMarclx 3, 2011, he telephon.ed Mr. Krurnel and asked K.rtimel to

desoribe, in writiza.g; 'tlae tenns on Wnich. FirstMerit would agree to can.cel the auctioiL, Mr. Inks

admits that lv1r. Krumel sent 12im a Term Sheet on N.Iarciz 4, 2011, c4nta?ning siicli terms, az:d

that the 'I'erin Sheet exlaressly coiid.itionecl"an;y agreement on a vYt:tten agreumer`jt, signed by il-ie

1.{irstiMerit. Mr. Tsiks fiatl.1er admits that Mr.1(iiunLl tl-Len sent liil.n, on Mtt.rclz 7, 2011, awrit!:en

forbearancs agri=rnent the Dmft Forbearazxce Agreement. Mr. Inl-cs then sertI/Ir. ICi-i-imei a

letter on the aTternaon of March 7il^ that rej ected -the banl^'s terms, n-iade a counterflffer, and

insisted tla.at tb.e Draft Forbearan.ce Agreenxer-t be revised cansistent with his cou_nteroffer's ter.zr5

by the na;or.tring of Marel7 8t11, so the deal could be "signed by the varioti?s pa::t'ses s.n,. close[d]"

prior to the c'L'Liction.

27. 7"aken together, i•1-iese facts conch3sively establisb tl:iat botli De'F'endsnts and FirstMerit

111aT7i festEd an 1T1.te7,"it^:on not to be bound al3serlt eYGt ui.iGia ^.^i a Vl^3?^e Mr. ^I1?<S

now clai.rns tlla.t he clropped any requi.re1nent that a written agreement be madc witbina half hour

after sendira.g his Marck 7 Letter that expressly contained sucli a Aectr:;.enienf, this claim does nct

vitiate the "no waiver/air:enzlments in writing'' retluireinent.

28. Both Defendants' prior dealings wit1lFirsts''^ierit and Defendazts§ condtict during the

pa.rties' unsuccessful forbearance negotlations demonstrate that tl.ie parties did not intend to be °

lcgaxly bound absent a writte:n avreem.ent. As such, De:C'exidants' s.lleged defense is UL1 .rred by the

^artiess clear inter^t that aazy fiorbearauce be in writin.g to be erdfa.ceable.
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29. Based tipon the above, the Gou:rt finds Def;nd.ants' Cir',l Rule GO(B) Motion for Relief

from Jlydgment not well talcen and it is denied. Therie is rxo jusc reason for deiay.

So Ordered.

CIDC^ 7IJDY HUNTE^'^

cc uia fax. Aitorney Patrick Lewis
Attorney Scott Kahn
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1335.02 Actions on loan agreements.

(A) As used in this section:

(1) "Debtor" means a person that obtains credit or seeks a loan agreement with a financial institution
or owes money to a financial institution.

(2) "Financial institution" means either of the following:

(a) A federally or state-chartered bank, savings bank, savings and loan association, or credit union, or

a holding company, subsidiary, or affiliate of a bank, savings bank, or savings and loan association;

(b) A licensee under sections 1321.01 to 1.321.19 of the Revised Code, or a registrant under sections

1321.51 to 1321.60 of the Revised Code, or a parent company, subsidiary, or affiliate of a licensee or
reg istra nt.

(3) "Loan agreement" means one or more promises, promissory notes, agreements, undertakings,

security agreements, mortgages; or other documents or commitmerits, or any combination of these
documents or commitments, pursuant to which a financial institution loans or delays, or agrees to loan

or delay, repayment of money, goods, or anything of value, or otherwise extends credit or makes a

financial accommodation, "Loan agreement" does not iriclude a promise, promissory note, agreement,

undertaking, or other document or commitment relating to a credit card, a charge card, a revolving

budget agreement subject to section 1317.11 of the Revised Code, an open-end loan agreement

subject to section 1321.16 or 1321.58 of the Revised Code, or an open-end credit agreement subject

to section 1109.18. of the Revised Code.

(B) No party to a loan agreement may bring an action on a loan agreement unless the agreement is in

writing and is signed by the party against whom the action is brought or by the ai:tthorized

representative of the party against whom the action is brought. However, a loan agreement need not

be signed by an officer or other authorized represeritative of a financial institution, if the loan

agreement is in the form of a promissory note or other document or commitment that describes the

credit or loan and the loan agreement, by its terms, satisfies all of the following conditions:

(1) The loan agreement is intended by the parties to be signed by the debtor but not by an officer or
other authorized representative of the financial institution.

(2) The loan agreement has been signed by the debtor.

(3) The delivery of the loan agreement has been accepted by the financial institution. '

(C) The terms of a loan agreement subject to this section, including the rights and obligations of the

parties to the loan agreement, shall be determined solely from the written loan agreement, and shall
not be varied by any oral agreements that are made or discussions that occur before or
contemporaneously with the execution of the loan agreernent. Any prior oral agreements between the
parties are superseded by the loan agreement.

(D) This section does not apply to any loan agreement in which the proceeds of the loan agreement

are used by the debtor primarily for personal, household, or family purposes and either of the following
applies:

(1) The proceeds of the loan agreement are less than forty thousand dollars;
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(2) A security interest securing the loan agreement is or wili be acquired in the primary residence of
the debtor.

Effective Date: 01-01-1997
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Lawriter - ORC - 1335.05 Certain agreerr^.erzts to be in writing.

1335e05 Certain agreements to be in writing.

Page I ofJ.

No action shall be brought whereby to charge the defendant, upon a speciai promise, to answer for the
debt, default, or miscarriage of another person; nor to charge an executor or administrator upon a

special promise to answer damages out of his own estate; nor to charge a person tlpon an agreement

made upon consideration of marriage, or upon a contract or sale of lands, tenements, or

hereditaments, or interest in or concerning them, or upon an agr-eement that is not to be performed

within one year from the making thereof; unless the agreement upon which such action is brought, or

some memorandum or note thereof, is in writing and signed by the party to be charged therewith or
some other person thereunto by him or her lawfully authorized.

No action shall be brought to charge a person licensed by Chapter 4731. of the Revised Code to

practice medicine or surgery, osteopathic medicine or surgery, or podiatric medicine and surgery in

this state, upon any promise or agreement relating to a medical prognosis unless the promise or

agreement is in writing and signed by the party to be charged ther-ewith.

Effective Date: 07-01-1976
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RULE 60. Relief From .7egdbtnen.t or Order

(A) Clei-ecal mistakes. Clerical mistakes in judgznents, orders or other parts of the
record and errors therein arising from oversight or omission may be corrected by the court at arzy
time on its own initiative or on the motion of any party and after such notice, if any, as the court
orders. During the pendency of an appeal, such mistakes may be so cor-rected before the appeal is
docketed in the appellate cotirt, and thereafter while the appeal is pe.nding may be so corrected
with leave of the appellate court.

(B) Mistakes; inadveB-teeaee; excusable neglect; newly discovered evidence; fraud;
ete. On motion and upon such terms as are just, the court may relieve a party or his legal
representative from a fmal judgment, order or proceeding for the following reasons; (1) mistake,
inadvertence, surprise or excusable neglect; (2) newly discovered evidence whieh by due
dilige.nce could not have beeti discovered in time to move for a new trial under Rule 59(B); (3)
fraud (whether heretofore denomin.ated intrinsic or extrinsic), misrepresentation or other
misconduct of an adverse part;v; (4) the judgment has been satisfied, released or discharged, or a
prior judgment upon. which it is based has been reversed or otherwise vacated, or it is no longer
equitable that the judgment should have prospective application; or (5) any other reason
justifying relief frorn the judgznent. The motion shall be axzade within a reasonable time, and for
reasons (1), (2) and (3). not more than one year after the judgment, order or proceeding was
entered or taken. A motion under this subdivision (B) does not affect the finality of a judgment
or suspend its operation.

The procedure for obtaining aziy relief from a judgment shall be by motion as prescribed
in these rules.

[Effective: July 1, 1970.]

87


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84
	page 85
	page 86
	page 87
	page 88
	page 89
	page 90
	page 91
	page 92
	page 93
	page 94
	page 95
	page 96
	page 97
	page 98
	page 99
	page 100
	page 101
	page 102
	page 103
	page 104
	page 105
	page 106
	page 107
	page 108
	page 109
	page 110
	page 111
	page 112
	page 113
	page 114
	page 115
	page 116
	page 117
	page 118

