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INTRODUCTION

It is a fundamental tenet of Ohio law that “[a] greements that do not comply with the
statute of frauds are unenforceable.” Olympic Holding Co., L.L.C. v. ACE Ltd., 122 Ohio 5t.3d
89, 2009-0hio-2057,909 N.E.2d 93, § 32. The Ninth District departed from that tenet by
holding that a party could seek to enforce an agreement that did not comply with the
statute of frauds, so long as it did so via Civ.R. 60{B) motion. That court’s judgment must be
reversed because the application of the statute of frauds does not turn on the procedural
m‘echanism a party uses to try to enforce an alleged oral agreement.

In this case, plaintiff-appellant FirstMerit Bank, N.A. made a $3.5 million commercial
loan personally guarantied by the appellees. After the loan went into default, the appellees
entered into three written forbearance agreements, each of which provided that any
changes or amendments had to be in writing. After the appellees breached the three
written forbearance agreements, the real estate securing the loan was scheduled to be sold
at sheriff’s auction in an Ashland County foreclosure proceeding. The appellees negotiated
with FirstMerit in an attempt to secure yet another forbearance agreemeht to once again
stop the sale. Those negotiations were unsuccessful and the real estate sold at auction.

Thereafter, FirstMerit obtained a cognovit judgment in the Summit County Court of
Common Pleas against appellees on their guaranties and prior forbearance agreements. In
response, the appellees filed a Civ.R. 60(B) motion seeking to vacate the cognovit judgment
and to file a counterclaim, contending that FirstMerit had entered into an oral forbearance
agreement with them. FirstMerit denies the existence of any oral agreement.

The alleged oral forbearance agreement would not have complied with two statute

of frauds provisions—R.C. 1335.05, as the alleged agreement contemplated a release of a



mortgage, and R.C. 1335.02, as the alleged agreement constituted a loan agreement. But
the Ninth District held that the appellees could seek to enforce their alleged oral
forbearance agreement via a Civ.R. 60(B) motion, even though the statute of frauds would
preclude them from enforcing the same agreement by filing a lawsuit.

This decision, contrary to law and logic, cannot stand. Simply put: either an oral
agreement within the statute of frauds is enforceable, or it is not. The Ninth District’s
opinion attempts to condition the enforceability of an oral agréement on the procedural
mechanism a party selects to enforce the agreement, rather than on the nature of the
agreement. To the Ninth District, the appellees were free to enforce their alleged oral
forbearance agreement, despite the statute of frauds, because they raised the oral
agreement in a Civ.R. 60(B} motion to vacate a judgment rather than in a complaint.

This “action”/"defense” dichotomy is unprecedented in Ohio jurisprudence and is
contrary to the statute of frauds’ purpose. The statute of frauds prohibits the judicial
enforcement of certain types of oral agreements both to prevent frauds and perjuries and
to ensure that parties sufficiently solemnize important transactions. Whether a party
elects to file a lawsuit, counterclaim, Civ.R. 60(B} motion, or affirmative defense,. the party
séeking to enforce the agreement must prove the agreement’s existence and enforceability.
There is, therefore, no reason for the statute of frauds to bar the enforcement of an
agreement if the party files a lawsuit to enforce it, but to allow a court to enforce the same
agreement so long as the party asserts it in a Civ.R. 60(B) motion or as a “defense.” Butin
any event, the appellees’ filing of a Civ.R. 60(B) motion constituted an “action” within the
plain meaning of the statute of frauds, since the motion was a procedural means by which

appellees affirmatively sought redress from the trial court.



By limiting the statute of frauds’ reach as it did, the Ninth District’s holding
threatens to radically alter the statute of frauds landscape and undermine settled
transactions. Parties to real estate and commercial loans will no longer be certain when an
enforceable agreement has been reached. Borrowers will be given a powerful incentive to
claim that their lenders made oral agreements to work out their loans, as doing so will
allow them to tie their lenders up in costly, protracted litigation to resolve “he said, she
said” factual disputes over the content of phone calls. Such a result will undermine the
statute of frauds and chill free and open negotiations between parties to real estate and
lending transactions.

The Ninth District’s decision is equally problematic because it disregarded the
unique purpose behind R.C. 1335.02, the statute of frauds provision governing loan
agreements. R.C. 1335.02 was enacted after the savings & loan crisis to protect lenders

“from costly litigation based on claims premised on alleged “oral agreements.” It specifically
bars the enforcement of all oral agreements that fall within R.C. 1335.02(A)’s definition of
“loan agreement,” including forbearance agreements and other agreements to “delay” the
repayment of money—precisely the types of agreements a borrower is likely to invoke in a
Civ.R. 60(B) motion or as an affirmative defense, rather than in a separate lawsuit.

This Court should reverse the Ninth District’s decision and clarify that Ohio’s statute
of frauds bars the enforcement of oral agreements within the statute’s scope, regardless of

the mechanism by which a party seeks to enforce such an agreement.



STATEMENT OF FACTS
A. Factual Background

In 2005, non-party Ashland Lakes, LLC (“Ashland Lakes”), an entity controlled by
defendants—appelleés Daniel Inks and David Slyman, executed and delivered a $3.5 million
dollar promissory note to FirstMerit to acquire commercial real estate in Asﬁland County.
(Appx. 38). Defendants-appellees Daniel and Deborah Inks and David and Jacqueline
Slyman personally guarantied the note. (Id.). As part of the bargain, the parties included
cognovit features in the note and guaranties, enabling FirstMerit to take judgment, under
R.C. 2323.13, against either Ashland Lakes or the appellees in the event of a default. {Id.).

Ashland Lakes defaulted on the note in 2009, and FirstMerit began foreclosure
procéedings on the real estate that secured the loan in the Ashland County Court of
Common Pleas in the case captioned FirstMerit Bank, N.A. v. Ashland Lakes, LLC, Case No.
09-CFR-022. (Appx. 67). FirstMerit later entered into three written forbearance
agreements with Ashland Lakes and the appellees. (Id. at 39). Each forbearance agreement
stipulated that any changes or amendments had to be in writing. (/d. at 81). Ashland Lakes
and the appellees defaulted under the f-inal written forbearance agreement by failing to pay
as agreed, and the foreclosure proceeded. (/d. at 39, 67).

The Ashland County court appointed a private auctioneer to sell the properties, and
he scheduled an auction for December 15, 2010. The day before, on December 14, 2010,
Ashland Lakes filed for bankruptcy to stop the auction. (Id. at 67). FirstMerit promptly
moved to dismiss the bankruptcy because it was filed in bad faith. The bankruptcy case

was dismissed, with Ashland Lakes’ consent, on January 6, 2011. {Id.).



The auction was rescheduled for March 9, 2011. (id. at 39, 68). In January 2011,
Messrs. Inks and Slyman began negdtiations with FirstMerit for a fourth forbearance
agreement to delay the auction to allow them time to raise the money to acquire the
properties for $1.6 million dollars. (/d. at 70-71). On March 7, 2011, FirstMerit circulated a
draft forbearance agreement containing the terms upon which the bank would agree to
delay the auction. (/d. at 40, 82).

The draft agreement’s basic terms required Ashland Lakes and the appellees to pay
a $200,000 depo;it aﬁd to reimburse FirstMerit $9,000 for an appraisal by March 7th, at
which time the sale wo‘uld be cancelled. (Rule 60(B) Mot. at Ex. D, Draft Forbearance Agt,
§ 3.) Thereafter, Ashland Lakes and the appellees would be given until April 21, 2011 to
pay FirstMerit $1.1 million and until October 15, 2011 to pay FirstMerit an additional
$300,000. (Id.)} Assuming all those amounts were timely paid, FirstMerit would thereaftér
release its mortgage on the properties and release the appellees from their personal
guaranties. (/d. §§ 9, 11).

Mr. Inks rejected FirstMerit's offer. In a letter to FirstMerit’s representative, Mr.
Krumel, sent later on March 7,2011, Mr. Inks made a counteroffer that changed several of
the bank’s material terms, including but not limited to {a) a $150,000 deposit, (b} a request
that certain funds held by the properties’ court~appointed receiver bé disbursed to
Ashland Lakes, and (c) a request that the bank defer payment of the $9,000. (Appx. 82;
Rule 60(B} Mot. at Ex. E, Inks Letter). In the letter, ‘Mr. Inks asked Mr. Krumel to revise the
draft agreement consistent with his terms and circulate it to the appellees for signature

prior to the auction. (Id.).



This appeal arises from the parties’ dispute about what happened next. Mr. Inks
alleges that after sending Mr. Krumel his March 7th letter, he orally negotiated the disputed
terms with Mr. Krumel over the phone and claims to have reached an oral agreement as to
all terms with FirstMerit by the morning of March 8th. (Appx. 40). Mr. Inks alleges that Mr.
Krumel then called the alleged deal off in the afternoon of March 8th because it was too late
to stop the auction. (Id. at 40, 72).

Firs‘;Merit denies ever reaching an agreement, oral or otherwise, with the appellees
as to the terms of a forbearance agréement. (Appx. 71-72}. To the contrary, Mr. Krumel
stated that he did not agree to accept $150,000 as a deposit, expressed skepticism as to the
viability of the appellees’ entire plan, and told Mr. Inks in the morning of March 8th that no
deal could be reached. (PY's Br. in Opp to Rule 60(B) Mot. at Ex. 1, Krumel Aff,, ] 29-35;
Appx. 72). Mr. Inks concedes that he never paid FirstMerit a deposit of any amount, that
FirstMerit never revised the draft agreefnent, and that none of the parties executed a
written agreement. (Rule 60(B) Mot. 10-11; Appx. 72}.

On March 9, 2011, the properties were publicly auctioned and sold to third-party
- bidders for a cumulative total of $1,760,000. (Appx. 68). Ashland Lakes moved to set aside
those sal‘es in fhe Ashland County proceeding, arguing that the appraisal was defective and
that the sale was barred by the alleged ‘oral agreement Mr. Inks claims he made with
FirstMerit over the telephone. (I/d}). The Ashland County common pleas court rejected
both arguments, finding in particular that “Ashland Lakes, LLC has failed to establish that
any forbearance agreement precluding the sale was ever consummated by the parties.”

(Id.). The Ashland County court’s judgment was affirmed in FirstMerit Bank, N.A. v. Ashland



Lakes, LLC, 5th Dist. No. 11-COA-017, 2G12-0hi0~549, app. not accepted, ___Ohio St.3d __,
2012-0hio-4650,975 N.E.2d 1029.1

B. Procedural History

On May 17, 2011, FirstMerit filed a complaint for a cognovit judgment against the
appellees based on their defaults under their personal guaranties and the last written
forbearance agreément. The Summit County Common Pleas Court entered judgment for
$3,337,467.17, plus interest, costs, and attorney fees. (Judgment Entry dated May 17, 2011;
Appx. 66).

Several weeks later, the appellees filed a Civ.R. 60(B} motion on the basié of the
alleged oral forbearance agreement. (See generally Rule 60(B) Mot,; see also Appx. 40). In
their motion, the appellees sought to vacate the cognovit judgment and then file a
counterclaim to enforce the alleged oral agreément. (Rule 60{B) Mot. 9, 11). The trial
court denied the motion, holding, in relevant part, that the statute of fraudé set forth in R.C.
1335.02 and 1335.05 barred any alleged oral agreement as a matter of law. (Appx. 77-80).

On November 7, 2012, the Ninth District reversed, holding that the trial court erred
in denying the Civ.R. 60(B) motion. The court held that to vacate the cognovit judgment,
the appellees'needed to do nothing’more than sirﬁply allege the existence of an orai
forbearance agreement. (Appx. 48-49). While the court conceded that R.C. 1335.02 and
R.C. 1335.05 prohibit actions based upon loan agreements that ére not in writing, it held

that these statutes did not apply because the filing of a Civ.R. 60(B)} motion was not

! For reasons not relevant here, only the sales of four of the five parcels (for a total of
$1,560,000) were confirmed; the sale of the fifth parcel (which sold for $200,000) was not
confirmed, (See PI's Br. in Opp to Rule 60(B) Mot. at 4 and Exs. 6, 7).

7



“bringing an action,” buf rather asserting a defense to the cognovit judgment previously
entered. (Id at 49).

The Ninth District reached this conclusion sua sponte, without the benefit of briefing
or argument. Indeed, the appellees never argued that the statute of frauds did not apply to
“defenses” raised in Civ.R. 60(B) motions. And the Ninth District never invited the parties
to submit supplemental briefing on this issue before deciding the case.

On November 19, 2012, FirstMerit timely applied for reconsideration and to certify
the Ninth District’s decision as conflicting with the decisions of several other appellate
districts. On December 19, 2012, the Ninth District denied the application for
reconsideration, but granted FirstMerit's motion to certify its decision as being in conflict
with the Tenth District as to the applicability of R.C. 1335.05. (Id. at 54, 59). The Ninth
District certified the following question to this Court: “Whether Section 1335.05 of the
Ohio Revised Code prohibits a party from raising as a defense that the parties to the
" contract involving an interest in land orally agreed to modify the terms of their agreement.”
(Id. at 64).

On January 16, 2013, FirstMerit filed a notice of certified conflict in this Court,
docketed as Case No. 2013-0091. (Id. at 4). On February 4, 2013, FirstMerit filed a
jurisdictional appeal from the same judgment to this Court, docketed as Case No. 2013-
0203, because the Ninth District’s certified question was too narrow. (Id. at 1). Specifically,
the certified question did not address R.C. 1335.02, another statufe of frauds provision
applicable to loan agreements, and was improperly framed in that it characterized a party’s

attempt to enforce an oral agreement through a Civ.R. 60(B) motion as a “defense.”



On April 24, 2013, this Court certified that a conflict existed between the court of
appeals’ judgment and that of the Tenth Appellate District in Nicolozakes v. Deryk Babriel
Tangeman Irrevocable Trust, 10th Dist. No. 00AP-7, 2000 WL 1877521 (Dec. 26, 2000), and
ordered the parties to brief the question as certified by the Ninth Dis’criét. (Apr. 24,2013
Order, Case No. 2013-0091}. Simultaneously, the Court accepted jurisdiction of FirstMerit’s
jurisdictional appeal in Case No. 2013-0203 and consolidated the two cases for further
proceedings. (Apr. 24, 2013 Order, Case No. 2013-0203).

ARGUMENT

Proposition of Law No. 1: R.C. 1335.05 bars the enforcement of oral agreements
concerning an interest in land regardless of the procedural mechanism a party
employs to attempt to enforce such an oral agreement.

A. Agreements that do not comply with the statute of frauds are unenforceable,
regardless of how a party attempts to enforce them.

As this Court has recognized for nearly two centuries, Ohio’s statute of frauds is
designed “for the prevention of frauds and perjuries.” Wilbur v. Paine, 1 Ohio 251, 255
(1824). The statute of frauds serves this critical function by “informing the public aﬁd
judges of what is needed to form a contract and by encouraging parties to follow those
requirements by nullifying those agreements that do not comply.” Olympic Holding, 122
Ohio 5t.3d 89, 2009-0Ohio-2057, 909 N.E.Zd 93, 133. In Olympic Holding, this Court
emphatically stated that “agreements that do not comply with the statute of frauds are
unenforceable.” Id. at §32. This holding came with no qualification. |

An oral forbearance agreement runs afoul of R.C. 1335.05, which provides that “no
action shall be brought... upon a contract or sale of lands. . . or interest in or concerning
them” unless the agreement is in writing. This provision applies here because the alleged

oral forbearance agreement contemplated the release of a mortgage. See, e.g., Douglas Co. v.



Gatts, 8 Ohio App.3d 186, 187 (11th Dist.1982) (an agreement “to release or discharge a
mortgage is within the Statute of Frauds” and‘ an oral agreement to do so is "void”);
Nicolozakes, 2000 WL 1877521, *4 (same); see also Appx. 79.

The Ninth District’s certified question characterizes the alleged oral forbearance
agreement in this case as a modification of an existing agreement concerning lands. (Appx.
64]). Whether the oral forbearance agreement is a modification or a new agreement is
irrelevant to the statute of frauds analysis. It has long been the law that modifications or
amendments to an agreement within the statute of frauds must also be in writing to be
enforceable. See, e.g., Franke v. Blair Realty Co., 119 Ohio St. 338, 164 N.E. 353 (1928),
paragraph two of the syllabus (holding that a change to an “essential term of the written
contract” must be in writing to be enforceable); Mohammad v. Awadallah, 8th Dist. No.
97590, 2012-0hio-3455, T 26 (requiring modifications to a note to be reduced to writing to
comply with R.C. 1335.05); Sutherland v. Fox, 5th Dist. No. 04COA080, 2005-0Ohio-1786,

T 23-25 (holding that R.C. 1335.04 and 1335.05 require any modifications to an oil and gas
lease to be In writing).

In any event, the “defense” /“action” dichotomy set forth by the Ninth District cannot
be the law. As set forth above, the Ninth District attempted tp condition the enforceability
of an oral agreement within the statute of frauds’ ambit on the method the party employs
to enforce the agreement. To the Ninth District, an oral agreement can be enforced
consistent with the statute of frauds so long as party asserts the agreement as a "defense.”
{Appx. 48-50).

But this Court has held to be unenforceable any agreement that does not comply

with the statute of frauds. Olympic Holding, 122 Ohio St.3d 89, 2009-0hio-2057, 909 N.E.2d
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93, 1 32. Its holding did not depend on what procedural mechanism the party employed to
try to enforce a non-compliant agreement. Nor shouid ithave. Regardless of whether the
pérty files a lawsuit, a counterclaim, asserts an affirmative defense, or files a Civ.R. 60(B)
motion, the party is seeking the same substantive relief—judicial enforcement of an oral
agreement within the statute of frauds. In Newman v. Newman, the Court held that the
statute of frauds was designed to protect against the risk of “uncertainty and ... fraud
attending the admission of parol testimony.” 103 Ohio St. 230, 245, 133 N.E. 70 (1921),
quoting Purcell v. Miner, 71 U.S. (4 Wall) 513, 517 (1866). That risk is the same whether a
party seeks to enforce such an agreement through a complaint, a counterclaim, a Rule
60{B} motion, or any other procedural vehicle. |

Not surprisingly, Ohio courts have for years uncontroversially applied the statute of
frauds to bar parties from “defensively” seeking to enforce oral agreements. Seg, eg., -
Nicolozakes, 2000 WL 1877521, *4 (R.C. 1335.05 barred defense to a foreclosure claim
based on allegation that plaintiff had orally agreed to release mortgage plaintiff sought to
foreclose); Lemmo v. Petti, 8th Dist. No. 48343, 1984 WL 6333, *3 (Dec. 6, 1984) (affirming
denial of Civ.R. 60(B) motion, on statute of frauds grounds, that alleged meritorious
defense to judgment based on alleged oral agreement to release obligation within statute of
frauds); Fifth Third Bank v. Labate, 5th Dist. No. 2005CA00180, 2006-0hi0—4239, 146-41
(denying Civ.R. 60(B) motion to vacate a cognovit judgment where the proffered defense to
judgment was barred by R.C. 1335.02).

This Court has acknowledged that a broad reading of statute of frauds provisions is
warranted, and that an “action” /"defense” distinction is not. In Marion Prod. Credit Assn. v.

Cochran, 40 Ohio St.3d 265, 533 N.E.2d 325 (1988), the defendants attempted to defeat an
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action upon a note secured by a mortgage by asserting a counterclaim alleging that the
parties had orally agreed to different terms. This Court rejected the defendants’ argument |
that the statute of frauds did not apply to their counterclaim because it was not an “action
... brought...upon a contract or sale of lands” under R.C. 1335.05. This Court rejected that
argument, looking to the effect of the defendants’ counterclaim, not its form. It held that
the defendants “do not deny that what they uitimately seek is either a cancellation of the
notes and the mortgage held by [the plaintiff] and signed by them, or such an award of
damages as will effect that same result by enabling them to discharge their obligations
under such writings.” /d. at 273. Because “their counterclaim, being in essence interposed
to block enforcement of the writings held by [the plaintiff], has as its core object the
obviation of that very interest in the land described by such writings,” id., this Court held
that the statute of frauds barred the assertion of the counterclaim. /d. The Court even
deemed the counterclaim a “defense,” yet still applied the statute of frauds: “[W]hen a
party voluntarily places his signature upon a note . .. within the Statute of Frauds, and
where that party’s sole defense to an action brought upon the writing is that a different set
of terms was orally agreed to at the time, such defense shall not be countenanced at law
regardless of the theory under which such facts are pled.” Id, paragraph four of the
syllabus.?

For these reasons, the statute of frauds’ applicability to a given case turns on what

type of agreement a party seeks to enforce, and not how the party seeks to enforce it.

2In Galmish v. Cicchini, 90 Ohio St.3d 22, 29, 734 N.E.2d 782 (2000), fn. 2, the Court found
that Marion was, in truth, a parol evidence rule case. Nevertheless, the logic of the Marion
court’s broad reading of R.C. 1335.05 as applying to a counterclaim or defense premised on
an oral agreement remains undisturbed.

12



Because the Ninth District incorrectly concluded otherwise, this Court should reverse its
judgment in this case.

B. The Ninth District incorrectly held that seeking to vacate a judgment to
enforce an alleged oral forbearance agreement is not an “action.”

The Ninth District did not dispute that the statute of frauds would bar the appellees
from bringing an actiqn to enforce their alleged oral forbearance agreement. Nevertheless,
the Ninth District held that the filing of a Civ.R. 60(B) motion seeking relief from judgment
was not “bring[ing] an action.” As the court held, “the Slymans and the Inkses did not
attempt to ‘bring an action’ against FirstMerit, they merely raised the oral forbearance
agreement as a defense to FirstMerit’s action against them.” {Appx. 48-49). Accordingly,
the Ninth District held, “the trial court incorrectly concluded that their defense was barred
under the sfatute of frauds.” (Id. at 49).

But moving to vacate a judgment to enfqrce an agreement is in the nature of
“bringing an action.” While R.C. 1335.05 and 1335.02 do not define the term “action,” the
word has been defined elsewhere in Ohio law to encompass any proceeding in which rights
are determined, not simply the filing of a civil suit. See, e.g,, R.C. 1301.201(B)(1) (defining
“action” as “any ... proceeding in which rights are determined”); R.C. 2307.01 {defining
“action” as “an ordinary proceeding in a court of justice . .. by which a party prosecutes...
enforcement of a legal right”); see also Black’s Law Dictionary 32, 1324 (9th Ed.2009)
(defining “action” as “a civil or crifnina] judicial proceeding,” and defining “proceeding” as
“any procedural means for seeking redress from a tribunal or agency”); Selvage v. Emnett,
181 Ohio App.3d 371, 2009-0hio-940, 909 N.E.2d 143, § 13 (4th Dist.) ("The plain meaning

of ‘action’ is ‘[a] civil or criminal judicial proceeding.””}.
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Thé Civ.R. 60(B]) motion here was both a “procedural means for seeking redress”
from the trial court and a “proceeding in which rights were determined.” By filing it,
appellees commenced a proceeding in the nature of an “action” within the meaning of both
1335.02 and 1335.05. Indeed, Ohio courts regularly refer to Civ.R. 60(B) motions as
"actions.” See, e.g., Higbee Co. v. Primus, 8th Dist. No. 34154, 1975 WL 18294‘1, *1 (July 3,
1975) (denying 60(B) relief “because the action is not timely brought”); Bodem v. Beals, 6th
Dist. No. OT-83-32, 1984 WL 7854, *5 (Apr. 27, 1984) (noting “the basis for this actionis. ..
Civ. R. 60(B}(4).”); Hughes v. TransOhio Sav. Bank, 11th Dist. No. 89-P-2055, 1990 WL
178942, *3 (Nov. 16, 1990} (referring to proceeding as a “60(B) action”); McNair v. Dowler,
11th Dist. No. 90-A-1574, 1991 WL 274495, *2 (Dec. 20, 1991) (“The present action is
governed by Civ.R. 60(B)}.”).

Moreover, such a broader interpretation of “action” is appropriate here given that
the appellees’ Civ.R. 60(B) motion seeks to vacate the judgment and assert a counterclaim
to enforce the alleged oral forbearance agreement. (See Rule 60(B) Mot. 9, 11). This Court
has applied the statute of frauds to a counterclaim. Marion, 40 Ohio St.3d 265 at 273. And
functionally, a counterclaim is indistinguishable from a complaint, since a defendant
asserting a counterclaim bears the burden of proof as to thé counterclaim. See, eg.,
Dandrew v. Silver, 8th Dist. No. 8‘6089, 2005-0hio-6355, q 25; Huntington Natl, Bank v.
Wolfe, 99 Ohio App.3d 585, 600, 651 N.E.2d 458' (10th Dist.1994); Dan v. Testa Bros., Inc.,
94 Ohio App. 101, 114 N.E. 525 (7th Dist.1952), paragraph two of the syllabus.

Even if the Court were to construe the Civ.R. 60(B) motion as asserting a “defense,”
the analysis is functionally the same. An affirmative defense is “an assertion of facts and

_arguments that, if true, will defeat the plaintiff’s or prosecution’s claim[.]” Black's Law

14



Dictionary 482 (Oth ed. 2009). While the purpose of an affirmative defense is to defeat
another claim, rathe;f than to recover damages, the defendant is nonetheless required to
prove the defense by a preponderance of the evidence. See, e.g., Olentangy Condomin{uzn
Assn. v. Lusk, 10th Dist. No. 09AP-568, 2010-0hio-1023, 23; MatchMaker Intl, Inc. v. Long,
100 Ohio App.3d 406, 408, 654 N.E.2d 161 (9th Dist.1995).

A proceeding to adjudicate a counterclaim or affirmative defense should, therefore,
be considered an “action” within the meaning of R.C. 1335.05. Regardless of whether the
appellees sought to enforce their alleged oral forbearance agreement by a lawé;uit,
counterclaim, or affirmative defense, the appellees were required to prove the existence of
their alleged oral agreement The statute of frauds prohibits the appellees from doing so,
as it functions as an "evidentiary safeguard that requires certain specific agreements to be
in writing.” Huntington Natl Bank v. R. R, Wellington, Inc., 2012-0Ohio-5935, 983 N.E.2d 941,
1128 (11th Dist.). See also Stickney v. Tullis~VermiIIibn, 165 Ohio App.3d 480, 2006-Ohio-
842,847 N.E.2d 29, §22 (2d Dist.).

To effectively serve as an evidentiary safeguard, the Court must give the word
“action” set forth in R.C. 1335.05 and 1335.02 a sufficiently broad construction to
encompass Civ.R. 60(B) motions like the one the appellees asserted in this case. The more
narrow construction ascribed by the Ninth District creates perverse incentives and
encourages the very mischief the statute was enacted to avoid. Cf Wilber, 1 Ohio at 255
(concluding that the statute of frauds must not be interpreted “to encourage fraud,”band
that any “construction which would have a certain tendency to do so, would counteract the
design of the legislature, by advancing the mischief intended to be prevented”). The Ninth

District’s judgment must therefore be reversed.
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C. The Ninth District’s holding that a party can seek to enforce an otherwise
unenforceable agreement through Civ.R. 60(B) would lead to absurd results,
undermine settled transactions, and vitiate the statute of frauds.

In the end, it is untenable as a matter of logic and law to allow an alleged oral
agreement to undo a judgment when the agreement is unenforceable under the law.
Consider the following scenario. A lender brings an action to enforce a note secured by a
mortgage. The borrower, claiming the existence of an oral forbearance agreement, is
precluded by the statute of frauds from filing a counterclaim seeking to enforce that
agreement. Instead, the borrower permits the matter to go to judgment, and then, under
the Ninth District’s reasoning, is permitted to move to vacate the judgment under Civ.R.
60(B]) by virtue of the very oral forbearance agreement that he could not assert via
counterclaim. If the Ninth District is correct, this nonsensical (and judicially wasteful)
procedural scenario is the law, and the statute of frauds has little meaning.

The Nintthistrict’s ruling also undermines settled transactions. Parties to real
estate and lending transactions need clarity as to when an agreement has been reached,
and the contents of that agreement. The statute of frauds “serves to ensure that
transactions involving a transfer of realty interests are commemorated with sufficient
solemnity. A signed writing provides greater assurance that the parties and the public can
reliably know when such a transaction occﬁl‘s. It supports the public policy favoring clarity
in determining real estate interests and discourages indefinite or fraudulent claims about
such interests.” N. Coast Cookies, Inc. v. Sweet Temptations, Inc., 16 Ohio App.3d 342, 348,
476 N.E.2d 388 (8th Dist.1984). See also Michel v. Bush, 146 Ohio App.3d 208, 212, 765

N.E.2d 911 (9th Dist.2001) (same).
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That clarity is lost if the Ninth District’s holding is upheld, as the statute of frauds
will no longer provide parties to real estate and lending contracts with clear “rules of the
road” to understand when a deal has been reached, and on what terms. Without such
clarity, such contracts will become vulnerable to attack by any party who chooses to allege
that the written contract was somehow trumped by a subsequent oral agreement.

The delay and prejudice associated with litigating such disputes is not trivial. In this
case, for example, the appellees, armed with nothing more than bald claims that the bank
entered into an oral forbearance agreement with them, have tied FirstMerit up in litigation
and prevented it from collecting an unpaid debt from them for more than two years.

The effect of this uncertainty is to increase the cost of doing business and to inhibit
negotiations between pérties to real estate and lending transactions. And such a result
would undermine the public interest in facilitating the consensual resolution (where
possible) of defaulted real estate loans.

Proposition of Law No. 2: A party cannot use Civ.R. 60(B} to enforce an alleged oral

forbearance agreement when R.C. 1335.02 would prohibit that party from enforcing
the same agreement through a complaint or counterclaim.

A. Loan agreements that do not comply with R.C. 1335.02 are unenforceable,
regardless of how a party chooses to enforce them.

As set forth above, in this case, the appellees filed a Civ.R. 60(B) motion seeking to
vacate a judgment and to enforce an oral forbearance agreement related toa commercial
loaﬁ. R.C. 1335.02(B]} provides that “no party to a loan agreement may bring an action on a
loan agreement unless the agreement is in writing and is signed by the party against whom
the action is brought[.}]”

An oral forbearance agreement is a “loan agreement” within the meaning of R.C.

1335.02. “Loan agreement” is defined in the statute as:

17



one or more promises, promissory notes, agreements, undertakings, security
agreements, mortgages, or other documents or commitments, or any
combination of these documents or commitments, pursuant to which a
financial institution loans or delays, or agrees to loan or delay, repayment of
money, goods, or anything of value, or otherwise extends credit or makes a
[financial accommodation. ‘

R.C. 1335.02(A)(3) (emphasis added).

As the trial court correctly held, forbearance agreements are loan agreements
because they act to delay the repayment of money or to grant a financial accommodation.
(Appx. 78). See also U.S. Surety Corp. v. KeyCorp, N.D.Ohio No. 1:05-CV-2337, 2007 WL
2331942, *4 (Aug. 13, 2007‘), aff’d, 283 Fed.Appx. 383 (6th Cir.2008); Lamkin v. First Comm.
" Bank, 10th Dist. No. 00AP-935, 2001 WL 300732, *8-9 (Mar. 29,2001).

For the same reasons identified in the discussion of Proposition of Law No. 1
concerning R.C. 1335.05, the term “action” in R.C. 1335.02(B) should similarly apply
broadly to any proceeding commenced by a party to enforce an oral agreement within R.C.
1335.02’s ambit, not simply the filing of a complaint.

'Indeed, the case for granting a broad construction to R.C. 1335.02 is even stronger
than it is to R.C. 1335.05. First, the definition of “loan agreement” encompasses types of
agreements—Ilike forbearance agreements—that are frequently asserted as counterclaims
or affirmative defenses. That broad definition reveals an intent for the statute to apply
broadly. Second, R.C. 1335.02(C) contains a statutory parol evidence rule (not found in R.C.
1335.05) that prohibits a court from relying on evidence of oral Iéan agreements. Third,
the pubiic policy motivating the enactment of R.C. 1335.02 was to limit lender liability
arising ﬁ"om claims of oral agreements—a policy best served by giving a broad

construction to R:C. 1335.02(B]).
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B. The text of R.C. 1335.02 supports a broad definition of the word “action,” not
the constrained definition afforded by the Ninth District.

The Ninth District’s narrow interpretation of the word “action” in R.C. 1335.02 as
applying only to the filing of a complaint is inconsistent with the statute’s text. To begin, _
for the reasons set forth in support of Proposition of Law No. 1, appellees’ filing of a Civ.R.
60(B) motion seeking to vacate the judgment in this case is in the nature of bringing an
“action” and is not the mere assertion of a “defense” to a lawsuit. As set forth supra, in their
Civ.R. 60(B) motion, appellees sought to assert the alleged oral forbearance agreement via
counterclaim. (See Rule 60(B) Mot. 9, 11.). This Court previously applied a statute of frauds
provision to a counterclaim. Marion, 40 Ohio St.3d at 273.

But even if the Court were to accept the Ninth District’s éharacterization of
appellees’ Civ.R. 60{B) motion as asserting a “defense,” such a characterization is not
dispositive. The word “action” in R.C. 1335.02(B) should be read broadly enough to
encompass appellees’ motion, whether it is defensive in nature or not.

As with R.C. 1335.05, the word “action” is not defined in R.C. 1335.02. Under the
noscitur a sociis maxim of statutory interpretation, this Court can “look to accompanying
words [in the statute] to deduce the undefined word’s meaning...” Inland Prods,, Inc. v.
Columbus; 193 Ohio App.3d 740, 2011-Ohio-2046, 954 N.E.2d 141, § 25 (10th Dist.),
quoting The Limited, Inc. v. Commr. of Internal Revenue, 286 F.3d 324, 332 (6th Cir.2002).
See also R.C. 1.42 ("Words and phrases shall be read in context and construed according to
the rules of grammar and common usage.”).

RC 1335.02 precludes an “action” on a broad range of “loan agreements” unless
they meet the statute's writing and signature requirements. R.C. 1335.02(B). Among the

“loan agreements” subject to those requirements are those, like the oral forbearance
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agreement ét issue here, to “delay ... repayment of money” or “make[] a financial
accommodation.” R.C. 1335.02(A)(3).

Those two provisions, read together, compel a broéder meaning of the word “action”
than the one supplied by the Ninth District. As a practical matter, a borrower would not
ndrmally seek to enforce an oral forbearance agreement until the lender tries to enforce its
rights under the loan documents—e.g., by foreclosing on a mortgage or suing on a note. It
would be a rare case indeed for a borrower to file a lawsuit to enfofce an oral forbearance
agreement before the lender has allegedly violated the agreement by seeking to enforce its
rights and remedies. The usual way a borrower would attempt to enforce such an
agreement is via a counterclaim, Civ.R. 60(B) motion, or affirmative defense filed in a
lawsuit brought by the lender, just as the appellees did in this case. If the legislature
intended fqr R.C. 1335.02(B) to bar enforcement of oral forbearance agreéments, and oral
forbearance agreements are usually raised in a “defensive” context, then the word “action”
must be read broadly enbugh to effectuate that purpose.

C. The parol evidence requirements of R.C. 1335.02(C) also manifest that an oral
forbearance agreement cannot be asserted through a Civ.R. 60(B) motion.

In addition, when determining the scope of “actions” that are barred under R.C. .
1335.02(B), the statute should bé read together with R.C. 1335.02(C). R.C.1335.02(C) is
similar to a statutory parol evidence rule; it provides, in pertinent part, that “the terms of a
loan agreement subject to this section, including the rights and obligations of the parties to
the loan agreement, shall be determined solely from the written loan agreement....” Id. See
also Schory & Sons, Inc. v. Society Nat'l Bank, 75 Ohio St. 3d 433, 440, 662 N.E.2d 1074

(1996) (defining the parol evidence rule as “a rule of substantive law that prohibits a party
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who has entered into a written contract from contradicting the terms of the contract with
evidence of alleged or actual agreements”).

As set forth above, the oral forbearance agreement alleged in this case falls within
- the definition of a “loan agreement” subject to R.C. 1335.02. R.C. 1335.02(C), in turn,
requires that the terms of that “loan agreement” shall be determined “solely from the
written loan agreement” and not using evidence of oral agreements. See id. Applying R.C.
1335.02(C) according to its plain meaning, the trial court in this case would not be
permitted to hear any evidence of the terms of the appellees’ alleged forbearance
agreement, regardless of whether the appellees sought to enforce the oral agreement by
lawsuit, counterclaim, Civ.R. 60(B) motion, or affirmative defense, because there is no
signed writing evidencing the alleged agreement.

Reading R.C. 1335.02(B) to only bar lawsuits brought to ‘enforce oral agreements
would, therefore, conflict with R.C. 1335.02(C). It is nonsensical for the legislature to
permit a party to seek to enforce an oral agreement by Civ.R. 60{B) motion or affirmative
defense consistent with R.C. 1335.02(B}, and then to prohibit the court from hearing any
evidence of the existence of that same oral agreement in R.C. 1335.02(C). The more natural
and harmonious reading of the two statutory provisions requires a broader interpretation
of the word “action” in R.C. 1335.02(B) to address not only lawsuits, but also counterclaims
Civ.R. 60(B) motions, and affirmative defenses.

D. The purpose of R.C. 1335.02 also supports applying the statute of frauds to the
appellees’ alleged oral forbearance agreement.

Finally, allowing borrowers or guarantors to allege the existence of oral forbearance
agreements through Civ.R. 60(B) motions otherwise precluded by the statute of frauds

would undermine the purpose of the statute. R.C. 1335.02 was enacted following the
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savings and loan crisis in order to curb lending-related litigation based on claims of oral
loan agreements. See generally 119 H.B. No. 373, 1992 Chio Laws 271, at preamble
(’prohibiting action on a loan agreement that “is not in writing and signed by the other
party to the agreement...”). Many other states passed similar statutes around the same
time Ohio’s was passed, and did so to “curtail the disruptive economic effect of escalating
lender liability litigation.” Fleming Irrigation, Inc. v. Pioneer Bank & Trust Co., 661 S0.2d
1035, 1037-1038 (La. App.1995). See also Hewitt v. Pitkin County Bank & Trust Co., 931
P.2d 456, 458-459 {Colo. App.1995); Dixon v. Countrywide Home Loans, Inc., 710 F.Supp.2d
1325, 1330 (S.D.Fla.2010); LaSalle Bank, N.A. v. Paramont Props., 588 F.Supp.2d 840, 853-
854 (N.D.I11.2008).

By limiting R.C. 1335.02’s protections as it did, the Ninth District’s decision
threatens to undermine the purpose of this statute and the protections it offers to both
lenders and borrowers. The statute creates “rules of the road” that allow lenders and
borrowers to clearly understand when they have reached an enforceable agreement: when
they sign a written loan agreement. This certainty gives lenders and borrowers ﬂéxibility
to negotiate the workout of troubled loans and the terms of new loans without fear of
specious litigation over allegations of contrary “oral agreements.”

Lenders’ ability to negotiate with borroWers will be significantly impaired if lenders
must worry that a borrower could thwart a lender’s ability to enforce the terms of its loan
documents by creating a “he-said, shé—said" factual dispute over whether an alleged
informal oral remark made by a bank agent constituted an “oral agreement.” The Ninth
District’s ruling creates exactly that perverse incentive, thwarting the purpose of and public

policy behind R.C. 1335.02.
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CONCLUSION

For the reasons discussed above, the judgment of the Ninth Appellate District in this

case should be reversed.
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Decenlxber 19, 2012, the Ninth District certified its decision as being in conflict with a
decision of the Tenth D.isfrict. On January 16, 2013, FirstMerit filed a not_ice of certified
conflictin this Court, which is pending as Case No. 2013-0091. Under S.Ct.PracR.
7.07(C)(2), FirstMerit asks the Court to accept this jurisdictional appeal and consolidate

this appeal with Case No. 2013-0091.
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agreed to modify the terms of their agreement.
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IN THE COURT OF APPEALS

STATE OF OHIO |
%%sa 5 133 NINTH JUDICIAL DISTRICT
COUNTY OF SUMMIT '
| CLER
FIRSTMERIT BANK, N.A. |
» CA.No. 25980

Appellee ' 26182
V. |

DANIEL E. INKS, et al.

Appellants | JOURNAL ENTRY

FirstMe_ﬁt Bank ‘N.A. has moved this Court to certify 2 éonﬂict betx%re_eg its
judgmcnt in ‘this case and those of the Fifth District Comrt of Appeals in Fifth Z?zircé
Bank v. Labate, 5th Dist. No. 2005CA00180, 2006-Ohio-4239, the Eighth District
Court of Appeals in Lemmo v. Petti, 3th Dist‘. No. 48343, 1984 WL 6333 (Dec. 6,
1984), the Tenth District Court of Appeals in Nicolozakes v. Deryk qurield
Tangeman Irrevocable Trust, 10th Dist. No. 00AP-7, 2000 WL 1877521 (Dec. 26,
2000), and the Twe}fth District Court of Appeals in Winton Savings & Léan Co. v.
Easzyfo;k Trace Inc., 12th Dist, No. CA2001-07-064, 2002-Ohic-2600. We grant the
motion because our judgment in this case conflicts with the judgment of the Tenth
District Court of Appeals in Nicolozakes v. Deryk Babrz‘eld Tangeman Irrevocable
Ti_*usz‘, 10th Dist. No. OOAPJD 2000 WL 1877521 (Dec. 26, 2000), on the same
question of law. ‘

Article IV Section 3(B)(4) of the Ohib Constitution provides that, whenever the

judges of a cowrt of appeals determine that a judgment upon which they have agreed




Journal Bntry, C.A. Nos. 25980, 26182
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conflicts with a judgment of another cowt of appeals, they shall certify that conﬂiét to
the Ohio Supreme Cowtt. In Whitelock v. Gilbane Bldg. Co., 66 Ohio St. 3d 594, 596
(1993), the Ohio Supreme Court held that, for certification under Article TV Section
3(B)(4) to be appropriate, three conditions must be satigﬁed:

First, the certifying court must find that its judgment is in conflict with the

judgment of a court of appeals of another district and the asserted conflict

must be “upon the same question.” Second, the alleged conflict must be

on a rule of law-pot facts. Third, the journal entry or opiniom, of the

certifying court must clearly set forth that rule of law which the cer%ifying

court contends is in conflict with the judgment on the same questié\z{by , .
other district courts of appeals. . / :

Jd. (Bmphasis in original). The issue that. FirstMerit has proposed for
cettification is: “Does the Statute of -Frauds bar a defendant from ébtaining relief
from a cognovit judginént by asserting, as an alleged defense to judgment, a claim
arising out of an alleged oral loan agreement that is within the Statute of Frauds.”

In Fifth Third Bank v. Labate, 5th Dist. Nos. 2005CA00180, 2006CAOO(§4¥0,
2006-Ohio-4239, Fifth Third Bank obtained a cognovit judgment against Rebecca
Labate. Ms. Labate moved for relief from judgment, arguing that the bank oc;mmitted
fraud wheﬁ it incorrectly to}d her that the documents she was signing contained the
terms they‘ had negotiated. She- also argued that the bénk “slipped” a security
agreement into the stack of loaﬁ documents. Jd. at § 36. She argued that, because of
the fraud, the bank should be estopped from asserting that the statute of fréuds
prevented the court from looking outside the written documents, The Fifth District

rejected her argument because it concluded that Section 1335.02 of the Ohio Revised




Journal Entry, C.A. Nos. 25980, 26182
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Code requires loan agreements to be in writing and that the terms of such agreements
| to be determined solely from the written documents. Jd. at § 37, 40.

Unlike Labaz’e; this case involves an agreemertt that was allegedly negotiated by
the parties to a loan agreement after the agreement had already b¢en breached. We,
therefore, conclude that the cases do not present the same question of law.

In Lemmo v. Petti, 8th Dist, No. 48343, 1984 WL 6333 (Dec. 6, 1984), Robert
Lemmo obtained a default judgment agaiﬁst his tenants. The tenants moved for relief
from judgment, asserting that Mr Lemmo had released them from the lease
agreeroent. Tﬁey also filed a counterclaim alleging that Mr. Lemnﬁo had orally agreed
to renew their lease. The Eighth District Court of Appeals upheld .the denial of the
tenants’ motion, concluding that they had “failed to show any meritorious defense”
because “proof of the oral release defense would be barred by the statute of frauds.”
Id.at *3.

In this case, FirstMerit argued that the Slymans and Inkses® oral-forbearance-
agreement defense was barred under Sections 1335.02 and 1335.05 of the Ohio
Revised Code. In Lémmo, the court did not identify which statute it was applying.
We note that the General Assembly did not enact Seé;rion i335.02 until eight years
after Lemmo was decided. Although Section 1335.05 existed in 1984, the Eighth
District may have been applying Section 1335.04, which érovides that “[n]o lease . . .
shall be . granted except . . . in writing . . . . FirstMerit, therefore, has failed to

establish that Lemmo and this case conflict upon the same question of law.

10
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In Nicolozakes v. Deryk Babrield Tangeman Irrevocable Trust, 10th Dist. No.
DOAP-7, 2000 WL 1877521 (Dec. 26, 2'000), Geofge Nicolozakes bought a house for
Rebecca Tangeman to ili‘}e in. Mr. Nicolozakes later sold the house to the Deryk
Babrield Tangeman Irrevocable Trust for $250,000, which he secured with- a
mortgage. When the trust defaulted, Mr. Nicolozékes_ foreclosed. Ms. Tangeman
alleged that Mr. Nicolozakes® intent had been to give ‘the property to her, but they
disguised the transaction as a sale for tax purposes. She also alleged that, even if the

transaction was a sale, Mr. Nicolozakes later renounced his interest in the property,

gifting it to the trust. The Tenth Distriét upheld an award of summary judgment to '

M. Nicolozakes, noting that Section 1335.04 of the Ohio Revised Code requires all
transfers of an interest in real property to be in writing. If also concluded that Ms.
Tangeman’s argument that Mr. Nicolozakes had later discharged the loan was barred

because “a discharge of a miortgage is -an interest in fand and is required to be in

writing under the Statute of Frauds[.]” Jd. at *4 (citing Gatts v. GMBH, 14 Ohio App.

3d 243, 247 (11th Dist. 1983).

In Nicalézakes, the Tenth District‘ determined that Section-1335.05 of the Ohjo
Revised Code barred Ms. Tangeman from defending against a foreclosure action by
alleging tﬁat Mir. Nicolozakes had orally released her from a note and mortgage. In
this case, this Court determined that the Slymans and Inkses coulgi defend against an
action to enforce a guaranty by arguing that FirstMerit'and Ashland Lakes had orally
modified their agreement. We conclude that ihe two cases conflict on the same

question of law, which is whether the language in Section 1335.05 providing that

11
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“[n]o action shall be brought . . . to charge a person . . . upon & contract or sale of
lands . .- or interest in or concerning them . . . unless the agreement . . . is in writing . .
. prohibits a defendant from arguing that the parties to a confract involving land

orally agreed to medify the terms of the their agreement.

In Winton Savings & Loan Co. v. Eastfork Trace Inc., 12th Dist. No. CA2001- |

(7-064, 2002~Ohio—2600, Eastfork Trace Inc. obtained a loan from Winton Savings &

Loan to finance a real estate development. When Winton refused to disburse funds for
two improvement projects that Eastfork wanted to perform on the land, Eastfork

stopped repaying the loan. After Winton foreclosed, Eastfork filed a counterclaim,

alleging that the parties had orally agreed to treat the loan as a line of credit.

According to Eastfork, because the loan was a line of credit, ’any funds that it had
repaid to Winton should have beeﬁ availablé. to it to finance the improvérﬁent projects,
The tﬁal court entered suminary judgment for Winton. The Twelfth District affirmed,
holding that, under Section 1335.02, ‘whether the loan was a line of credit had to be
determined solely from the paxﬁés’ written agreement. Id. at 10, 12.

Winton, like Labate, only involved the mterpretaﬁon of a loan agreement at the
time it was signed. In this 6ase, the Slymans and Inkses have afgued-that the parties to
a loan agreement orally agreéd to modify the agreement years afler its execution. We,
therefore, conclude that the Twelfih District’s decision in Winfon is factuallf{
distinguishable. |

Upon review of FirstMerit’s motion to certify a conflict, we conclude that our

decision conflicts with the decision of the Tenth District Courf of Appeals in

12
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Nicolozakes v. Deryk Babrz‘éld Tangeman Irrevocable T rust, 10th Dist. No. 00AP-7,
2000 WL 1877521 (Dec. 26, 2000). Accordingly, we cettify the following question to
fhe Ohio Supreme Court: “Whether Sécﬁon 1335.05 of the Ohio Revised Code
prohibits a party from raising as a defense that the parties to a contract involving an
interest in land orally agreed to modify the teﬁﬁs of their agreement.” The mé‘cion to

| certify a conflict is granted.

(e, 2O

Clair B. Dickinson, Judge.

Concurs:
Carr, J.

Dissents:
Belfance, J.
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STATEOF OHIO = ) TN THE COURT OF APPEALS

Jss: NINTH JUDICIAL DISTRICT .
COUNTY OF SUMMIT )
FIRSTMERIT BANK, N.A. C.A. No. 25980
: 26182
- Appellee '
v. ‘ -
APPEAL FROM JUDGMENT
DANIEL E. INKS, et al. ENTERED IN THE
’ COURT OF COMMON PLEAS
Appellants , COUNTY OF SUMMIT, OHIO
' CASENo. CV2011-05-2676

DECISION AND JOURNAL ENTRY

Dated: November 7, 2012

DICKINSON, Judge,
INTRODUCTION
{91}  Daniel Inks, Deborah Inks, David Slyman, and Jacqueline Slyman guaranteed that
Ashland Lakes LI.C Woul_d repay a $3,500,000 loan from FifstMarit Bank N.A. When Aéhland
Lakes defanited, FirstMerit sued the Siymans and Inkses to recover the balance of the loan. The

trial court awarded judgment to FirstMerit based on confessions of judgment entered by the

Slymans and Inkses under warrants of attorney. The Slymans and Inkses have appealed, arguing'

that the court incorrectly awarded judgment to FirstMerit based on the confessions because the

confessing lawyer did not produce the original warrants of attomey, as required under Section

2323.13(A) of the Ohio Revised Code. After filing their appeal, the Slymans and Inkses moved

the trial court for relief from judgment, .arguing that FirstMerit was not entitled to recover from
them because it had entered into an oral forbearance agreement with Ashland Lakes. We

" remanded the action to the trial court so-that it could rule on the motion. Following a hearing,
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the court denied the motion, concluding that the Slymans and Inkses® forbearance-agreement
argument was barrea by the dooﬁrine of issue preclusion and the Statute of Frauds. It also
concluded that, even if their argument was not barred, they had not demonstrated that FirstMerit
aﬁd Ashland Lakes entered into a forbearance agreemént. The Slymans and Inkses have
appealed from that decision also. We affirm the judgment in case number 25980 because the
rez;oﬂ does not establish that the original warrants of attorney were not produced at the time the
léwyer confessed jﬁdgment. We reverse and remand in case number 26182 because the court
applied the "inlcorrect standard to determine whether the Slymans and h_lkses are barred by res
judicata from asserting their forbearance-agreement defense, the statute of » frauds does ﬁot bar
their defense, aﬁd the court incorrectly considered the merits of their defense in determining
whether to grant relief from judgment.
| BACKGROUND
{92}  FirstMerit loaned $3,500,000 to Ashland Lakes, which it secured with a mortgage

of Ashiand Lakes’ property and by requiring the Slymans and Inkses to guarantee the loan.

After Ashland Lakes defaulted on the loan, it entered into a series of written forbearance s

agreements with FirstMerit. When those agreements expired; FirstMerit foreclosed on the
mortgage. It succeeded,‘and an auction of the property was scheduled for March 9, 2011. -

{43} Despite the result of the foreclosure action, Ashland Lakes and FirstMerit
continued to negotiate anocther férﬁearance agreement. According to Mr. Inks, at a meeting on
Janwary 7, 2011, the parties discgssed an agreemenf under which Ashland Lakes would pay
FirstMerit $1,300,000 at an undetermined time plus an additional $300,000 by October i5 of that
year. Following the meeting, Ashiand Lakes obtained a commitment letter from Westfield Bank,

agreeing to finance part of the $1,300,000. On February 14, Mr. Inks sent the commitment letter

15



(93]

to FirstMerit. FirstMerit determined that the letter was insufficient to move forward with a

forbearance agreement, however, because it contained some contingencies that FirstMerit

thought could not be satistied.

{94} According to Mr. Inks, on March 3, he followed up with FirstMerit about the

forbearance agreegent and was told that he ‘would receive a term sheet memorializing the terms
of the agreement by the next morning. When he received the term sheet, it céntained a $ZO0,0QO
deposit requireraent and a $9000 appraisal fee that the parties had not previously discussed. On
Mamh 7, he called FirstMerit and told a reprevsentative that he could only raise $150,0'00 for a
deposit, which the representative said was “doable.” Shotly after the call, the representative
delivered a written copy of the forbearance agreement, Which still contained the $2C0,000
deposit requirement. M. Inks called the representative again and was told that, if he could
produce $150,000 for the deposit and $9000 for the appraisal by the next day, the bank would
postpone the‘auction. Mr. Inks said that, on the morning of March 8, the representative again
told him that, if he could deliver $150,000 to him that day, he would postpone the auction. M.
Inks told the representative that he would call him later in the day with details on how he would
deliver the money. When Mr. Inks attempted to contact the representative later, however, the
representative did not answer his phone. The representative finally retuﬁ:éd his calls near the
end of the day, but told him that it was too late to stop the auction. |

{45} Afier the anction, Ashland Lakes moved to set it aside, arguing that FirstMerit
‘had breached the oral forbearance agreement. The common pleas court rejected its argument,
concluding that it had failed to establish that such an agreement existed. FirstMerit subsequently
filed this action to recover the balance owed by Ashland Lakes from the Slymans and Inkses.

The trial court entered judgment against the Slymans and Inkses based on their confessions of

16



judgment. The Slymans and Inkses moved for relief from judgment, but the court denied their
motion. The Slymans and Inkses have appealed the court’sjudgxnent-aﬁd its order denying their
motion for relief from judgment.

WARRANTS OF ATTORNEY.

{%} The Slymans and Tnkses® assignment of error in case number 25980 is that the
trial court incorrectly entered judgment against them based‘on- confessions of judgment. They
have argued that the confessions were invalid beca‘usé the lawyef who submitted them did not
present the court with their original warrants of attorney.

{47} Under Section 2323.13(A) of the Ohio- Revised Codé,ﬂ “[a]n- attorney who
confesses judgment in a case, at the time of making such con.fegsion, must éroduce the warrant of
attorney for making it to the court before which he makes the confession.” -“Wérr_ants of attorney
to confesé judgment are to be strictly construed, and court proceedings based on such warrants
must conform in every essential detail with the statutory law governing the Subjec 7 iaz‘hrem 9.
Foreman, 168 Ohio St. 186, paragraph one of the syllabus (1958).

{83 The Slymans and Inkses have cited Lathrem in éupport-of their argument that the
lawyer who confessed judgment had to produce their original warrants of atforney. In Lathrem,
the Ohio Supreme Court explained that, since Section 2323.13 “requires the production of the
warrant of attorney to the court at the time of confessing judgment, . . . [if] the original warrant
 has been lost and can not be produced, the court, . . .' lacks the power'and authority to . . . enter
- judgment by confession . . . .” Lathrem v. Foreman, 168 Ohio St. 186, paragraph two of the
syllabus (1958); Huntington Nat'l Bank v. 199 8. Fifth St. Co., 10th Dist. No. J10AP-1082, 2011-

Ohio*3707; 9 21 (“[Tlhe language of [Section] 2323.13(A) . . . requires an attorney confessing

17



judgment to present the original warrant of attorney to the trial court at the time the attorney
makes the confession[.]”).

{49} The record does not indicate whether the laWyef who confessed judgment
presented the trial court with the original warrants of attorney or merely copies of them. The fact

that the record contains only copies of the warrants is not determinative because Section

2323.13(A) allows “[t]he original or a copy of the warrant [to] be filed with the clerk.” See

Huntington Nat’l Bank v. 199 S. Fifth St. Co., 10th Dist. No. 10AP-1082, 2011-Ohic-3707, § 21

(noting that, after producing the original warrant of attorney, “the plaintiff may then choose to

file either the original warrant or a copy of it with the clerk for purposes of maintaining the A

record.”). As the Tenth District Court of Appeals explained in Huntingz‘én_ National Bank,
“[rlequiring the )attom'ey confessing judgment to produce the original warrant of atiorney
provides a minirﬁal level of assurance that the note is authentic and actually exists, while
allowing the plaintiff to file a copy of the warrant with the clerk allows the plaintiff to retain
control of the instrument after it is presented to the court if the plaintiff so choose;s.” Id. at 9§ 20.
{910} The Slymans and Inkses bear the burden on appeal of establishing that the trial
court did not have jurisdiction to enter judgment based on their Qonfessions. Knapp v. Edwards
Labs., 61 Ohio St. 2d 197, 199 (1980) (“[Aln appellant bears the burden of showing error by
~ reference to matters in the record.”); Howiler v. Conmor, 9th Dist. No. 10648, 1982 WL 2779, *1

(Oct. 6, 1982) (“In courts of general jurisdiction a legal presumption arises in favor of

jurisdiction, want of which must be affirmatively demonstrated on the record.”). The record

does not indicate that {he lawyer who confessed judgment for the Slymans and Inkses failed to
produce the original warrants of attorney to the trial court. Accordingly, the Slymans and Inkses

have not established that the trial court lacked jurisdiction to enter judgment against them. We
£
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note fhat this case is distinguishable from Huntington E\’at{onal Bank bécauge,{m that case, it was
undisputed that the bank “[a]t no time . . . provide[d] the frial court with the original note or
- commercial guarantiés.” Huntington Nat’l Eank v. 199 S. Fifth St. Co., 10th Dist. No, 10AP-
1082, 2011-Ohio-3707, § 4'. The Slymans and Inkses’ assignment of error in case number 25980
is overruled. |
MOTION FOR RELIEF FROM JUDGMENT
811} The Slymans and Inkses’ assignmeﬁt of errér in case number 26182 is that the
trial court incorrectly denied their motion for relief from judgment under Rule 60(B) of the Ohio
Rules of Civil Procedure. Unde% Civil Rule 60(B), atrial court “may relieve a party . . . from a
final judgment . . . for the follewing reasons: (1) mistake, inadvertence, surprise or éﬁcusable
neglect;‘ (2) newly discovered evidencle‘ v. -3 3 frand . . . , misrepresentation or other
misconduct of an a.dverse party; (4) the judgment has been satisfied . . . ; or (5) any other reason
: justifying relief from the jng_ment."’ “The motion shall be made within a reasonable time, and
for.reasons (1), (2) and (3) not more than one vear after the judgment . . . .” C%v. R. 60(B).
Interpreting Rule 60(B), the Ohio Sup.rem.e Court has held that, “[tfo prevail . . ., the ﬁovmt
must demonstrate that: (1) the party has a meritorious defense or claim to present if relief is
granted; (2) the party ié entitled to relief under one of the grounds stated in Civ.R. 60(B)}(1)
through (5); and (3) the motion is made within a reasonable time . . . .” GTE dutomatic Elec.
Inc. v. ARC Indus. Inc., 47 Ohio St. 2d 146, paragraph two of the syllak;ﬁs (1976). This Court
has recognized that, “[if] the relief from judgment sought is on a cognovit note, * .. . relief .. . is
Warranfcd by authority of Civ.R. 60(B)(5) [if] the movant (1) establishes a meritorious defense,

(2) in a timely application.”” Brown-Graves Co. v. Caprice Homes Inc., Sth Dist. No. 20689,

19



7

2002 WL 347322, *3 (Mar. 6, 2002) {quoting Meyers v. McGu%’re, 80 Ohip App. 3d 644, 646
(1992)).
RES JUDICATA
{912} The Slymans and Inkses have argﬁed that the trial cquﬁ incorrectly concluded that

the argument that they made in their motion for relief from judgment is barred by the doctrine of

res judicata. In their motion, the Slymans and Inkses argued that they have a meritorious defense .

because FirstMerit entered into a forbearance agreement with Ashland Lakes. The trial court

- determined that they were barred from raising that defense because the same issue was decided

in FirstMerit’s action against Ashland Lakes and the Slymans and Inkses are in privity with
Ashland Lakes. |

| {913} “Réstjudicata operates as ‘a complete bar to any subsequent éction on the same
claim or cause of action between the parties or those in privity with them.”” Brow;qj v. City gf |
Dayton, 89 Ohio St. 3d 245, 247 (2000) (quoting Johnson’s Island Inc. v. Danbury Twp. Bd. of
Trs., 69 éhio St. 2d 241, 243 (1982)). The Slymans and Inkses have conceded that their
tbrbearance-agre;ement defense is the same defense that Ashland Lakes raised in its motion to set
aside the auction in FirstMerit’s foreclosure action. They have argued, however, that they are
not in privity with Ashland Lakes. |

{414} According té the tho Supréme Court, “[wlhat constitutes privity in the context

of res judicata is somewhat amorphous. A contractual or beneficiary relationship is not required:
‘In certain situations . . . a broader definition of privity is warranted. As a general matter, privity
is merely a word used to say that the relationship betwéen the one who is a party on fhe record

and another is close enough to include that other within the res judicata.”” Brown v. City of
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Dayton, 89 Obio St. 3d 245, 243 (2000) {quoting Thompson v. Wing, 70 Ohiq St. 3d 176, 184
(1994)). | |
| %15} The Slymans and Iokses, citing National City Bank ;J. The Plechaty Companies,
104 Ohio App. 3d, 109 (8th Dist. 1995), have argued that the guarantor of a loan is never in
privity with the debtor. The case that the Eighth District Court of Appeals cited for that
proposition was Woodward v. Moo}‘e, 13 Chio St. 136 (1 862). Plechaty Co;e., 104 Ohio App. 3d
at 115. In Woodward, Ebenezer Woodward sold to Chapman & McKerman his right to cqllecfc a
judgment that he had against Jonathan Hall. As part of the s;éie, Mr. Woodward guaranteed that,
if Chapman & McKernan could not coliect the judgment, he would pay them $400. Chapman &
McKernan‘sued Mr. Hall in Towa. Mr. Hall defended by claiming that the suit was barred by the
statute of limitations and that the judgment had been paid. Following a trial to the bench, the
court found in favor of Mr. Hall. Wooa‘wafd,, 13 Chio St. at 137‘. |

{%{16} After Chapman & McKernan’s lawsuit failed, they assigned ﬁeir rights to Syduey
Moore. Woodward v. Moore, 13 Ohio St. 136, 137-38 (1862). M. Moore sued Mr. Woodward
on his guaranty, arguing that Mr. Woodward knew that the ju&gment had already been satisfied

at the time Be sold it to Chapman & McKernan. At trial, Mr. Moore submiited the recprd of the

Towa case as his only evidence. Mr. Woodward attempted to testify that the judgment was, in

fact, still unpaid, but the trial court sustained an objection to his stat’eme‘n"c. A jury ruled in favor
of Mr. Moore. Id. at 140. | | o

{417} The Ohio Supreme Court reversed the judgment against Mr. Woodward. It
determined that, at the time Mr. Woodward sold the judgment to Chapman & McKernan, the
three of them had an understanding that the judgment could be enforced against Mr. Hail.

Woodward v. Moore, 13 Ohio St. 136, 143 (1862). When Mr. Hall asserted the defense of
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payment, therefore, Chapman & McKernan should have notified My, Woodward. 7d. Because-

Mr. Woodward did not receive notice of the defense, “[tjhe.most that could be claimed of the
effect . . . of the record of the ﬁi‘bceedmgs [against Mr. Hall], would be to make a prima facie
case for [Mr. Moore].” Id. at 144. “Had notice been given to Woodward of the pendency of the
sﬁit [against Mr. Hall] and of the defense se‘t up, it mighf have been his duty in fhat- action to
sustéin the validity df the judgment he had assigned. Having received no such notice, he is not
preclided from showing in the action against him that the judgment he assigned was a valid and
subsisting judgment, anci that bad proper diligence been ﬁ§ed in the conduct of the suit against
Hall, his defense to that suit would not have been successful.”. Id. The Supréme Court,
therefore, concluded that, under the facts of the case, res judicata did not bar Mr. Woodward
from testifying about whether Mr. Hall had satisfied the judgment.

' {418} Regarding whether a guarantor is bound by a suit against the debtor, the
Restatement of fhe Law of Security provides that, “[if], in én action by a creditor against a
principal, judgment is given, other than by default or confession, in favor of the creditor, and the
creditor subsequently brings an action against the surety, proof of the judgment in favor of the
creditor creates a rebuttable presumption of the principal’s liability to the creditor.” Restatement
of the Law 1st, Security, Section 139 (1941). As explained in the comments to the rule, it
“expresses a middle ground between the possible rule that a judgment against the principal is
conclusive of the principal’s liability, even in an action against the surety, and that such a
judgment is evidence only of the fact of its rendition. It is inequitable to bind the surety
conclusively by a judgment to which he is not a party. On the other hand, it is not unfair to make
a rebuttable presumption of the regularity of the judfcial proceedings antecedent to the judgment

and of the correctness of the Jjudgment as evidence of the principal’s liability. Under [this] rule .
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. ., it is open to the surety to prove if he can that judgment should have been rendered for the
principal.” Zd. The Restatement specifically identifies two defenses that may rebut the
presumption of regularity: fraud and collusien. J4. Some coﬁrts have also allowed a sui‘ety 1o
present defenses that were not “actually adjudicated” in the action against the debtor. City of
Pasco v. Pacific Coast Cas. Co., 172 P. 566, 567 (Wash. 1918).

{919} Several states have explicitly adopted the Restatement’s position or taken a
simﬂar view. Motion Picture Indus. Pension Plan v. Howaiion Kona Coast Assocs., 823 P.2d
752, 758 (Hawaii App. 1991); Sowth County Sand & Gravel Inc. v. Not'l Bana’z’n;g,y & Accident
Ins. Co., R.L App. No. 82-327, 1989 WL 1110278, *3 (May 17, 1989); Von Eng’g Co. v. RW.
Roberts Constr. Co. Inc., 457 So. 2d 1080, 1082 (Fla. App. 1984); Indiana Univ. v. Indiana
Bonding & Sur. Co., 416 N.E.2d 1275, 1285 (Ind. App. 1981). We agree with the Restatément
approach, which is consistent with Woodward, Tn Woodward, the Supreme Court did not declare
an inflexible rule regarding privity, but based its decision on the fact that Mr. Woodward did not.
know that Mr. Hall had asserted the defense of payment and did not have an opportunity to
contest Mr. Hall's assertion. Just as the Restatement approach allows a guarantor to contest the
regularityl of the proceedings against the debtor, the Ohio Supreme Court determined that, under
the cirvcumstances of the case, Mr. Woodward should have been allowed to demo,hsirate that the
debt, in fact, had not yet been paid. Woodward v. Moove, 13 Ohio St. 136, 144 (1862)§ see also
Jaynes v. Platt, 47 Ohio St. 262, 274 (1890) ¢holding that, in an action on an attachment bond, a
judgment against the debtor “is not only the best, but the only, evidence, and, unti‘l impeached for
fraud, collusion, or manifest mistake, ought to be held conclusive™).

{€20} In this case, the trial court examined whether there was a mutuality of interest

between Ashland Lakes and the S}ymans.and Inkses. Although that is an impertant part of the
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privity determination, the court should also have considered whether the common pleas coutt in
the case against Ashland Lakes gave appropriate-consideration to ‘Ashland Lakes® forbearance-
agreement defense. See O'Nesri v. DeBartolo Reaéty Corp., 113 Ohio St. 3(;1 59, 2007-Ohio-
1102, 4 9 (““[M]utuality of interest, including an identity of desired result’” might alse support a
finding of privity.”) (quoting Brown v. City of Dayton, 89 Ohio St. 3d 245, 248 (2000)). The
Stymans and Inkses specifically argued in their post-hearing brief in this case that “Ashland
Lakes was not proﬁded a full and fair opportunity to litigate the issue of Whether. an oral
settlerment vagreement was entered into by Ashland Lakes and [FirstMerit].” The trial court,
however, failed to analyze that issue in its decisién. Bf;cause'the trial court did not analyze
whether the Slymans and Inkses have overcotne the rebuttable presumption of reguiarit»y‘in the
case between FirstMerit and Ashland Lakes we sustain their assignment of error and remand for
the trial court té decid; that issue in the first instance.
STATUTE OF FRAUDS
{921} Independent of its privity determination, the trial court also determined that the
Slymans and Inkses’ forbearance-agreement defense was barred by the statute of frauds. Under
Section 1335.02(B) of the Ohio Révised Code, “[u]o party to a loan agreement may bring an
actionr on a loan agreement unless the agreement is in writing and is signed by the party against
whom the action is brought or by the authorized representative of the party against whom the
action is brought.” The trial court dé’termined that the alleged erbearance Vagreement was a
“[fJoan agreement” under Section 1335.02(A)(3) and, therefore, had to be in writing to be
enforceable.
{422} By its plain language, Section 1335.02(B) prohibits a party from “bringfing] an

action on a loan agreement” unless the agreement is in writing. In this case, the Slymans and
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Inkses did not attempt to “bring an action” against FirstMerit, they merely raised the oral
forbearance agreement as a defensé to FirstMerit’s action against them. Accordingly, the trial
- court incorrectly concluded that their defense was barred under the statute of frauds. R.C.
1335.02(B); see also R.C. 1335.05 (providing that “[n]Jo action shall be brought . . . upon a
_contract or sale of lands . . . unless the agreement upo'nv which such action is brought . . . is in
writing . . . )
MERITORIOUS DEFENSE
{423} The trial court further determined that the Slymans and Inkses’ argument about
the oral forbearance agreemént was barred because the parties to the alleged agreement intended
‘that any such agreement be In writing. It is not clear from the court’s opinion what part of the
* Civil Rule 60(B) analysfs it was engaging in when it made this statement. The court had afready
concluded that the Slymans and Inkses “have asserted operative facts that demonstrate that they
have a meritorious defense that could justify relief from judgment.” Nevertheless, it examined
-the record and ‘detennined that it was “the paﬁies’ clear intent that any forbearance be in writing
to be enforceable.” ¥ also wrote that the “facts coﬁclusively establish that both {the Slymans and

Inkses] and FirstMerit manifested an intention not to be bound absent execution of a written

agreement.”

{ﬂ}?A}‘ According to the Ohio Supreme Court, “Ju]nder [Civil Rule] 60(B), a2 movant’s |

burden is only to allege a'meritorious defense, not to prove that he will prevail on that defense.”
Rose Chevrolet Inc. v. 4dams, 36 Ohio St. 3d 17, 20 (1988). We conclude that, by determining
that the parties’ course of dealings established that the alleged forbearance agreement would

have had to be in writing, the trial court exceeded the scope of its authority under Rule 60(B). -
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The court dia_'not merely examine whether the Slymans and Inkses had alleged a meriforious
defense, it improperly evaluated whether they had proved that defense.

CONCLUSION

{425} The trial court correctly entered judgment for FirstMerit based on the Stymans

and Inkses’ confessions of judgment. The court, however, incorrectly analyzed whether the

Slymans and Inkses are bound by the judgment against Ashland Lakes incorrectly applied the
statute of frauds, and incorrectly evaluated the merits of their forbea1 ance- agreement defense.
The judgment of the Summit County Common, P}eas Cowrt in case numbe;r 25930 is affirmed.
“The. judgment of the common pleas court in case number 26182 is reversed, and this matter is

remanded for proceedings consistent with this decision.

Judgments affirmed in part,
reversed in part,
and causes remanded.

There were reasonable grounds for this appeal.
We order that a special mandate issue out of this Court, directing the Court of Common
Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy

of this journal entry shall constitute the mandate, pursuant to App.R.27.

Immediately upon the filing hereof, this document shall constitute the journal entry of

judgment, and it shall be file stémped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. AppR. 22(C). The Clerk of the Court of Appeals is
instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.
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Costs taxed equally to both parties.

CLAIR E. DICKINSON
FOR THE COURT

CARR,P. L

BELFANCE,J.
CONCURRING IN JUDGMENT ONLY.

{426} 1 concur in the majority’s resolution of case of number 25980 and concur in the
judgment of its resolution of case ‘n_umber 26182.
| {4,{27} In case number 26182, the Inkses and Slymans appealed the denial of their Civ.R.
60(B) motion. The trial court incorrecily concluded that res judicata barred the Inkses and
Slyméns from raising their alleged meritorious defense. Because FirstMérit has not established

the elements of the defense, I concur in the majority’s judgment.

e e e A ~ ooy

28} “[Blefore res judicata/collateral estoppel can apply ome must have a fina
judgment.” (Internal quotations and citation omitted.) MeDowell v. DeCarlo, 9th Dist. No.
23376, 2007-Ohio-1262, 4 7. Further, .the pax‘fy seeking to use the defense has the burdén of
establishing that it applies. See meemal Order of Police, Akion Lodgé No. 7v. Akron, 9th Dist.

No. 23332, 2007-Ohio-958, ‘ﬂ 12. In the instant matter, FirstMerit hés not demonstrated that the
order which it believes has a preclusive effect is a final judgment. ‘During thé course of the
proceedings below, it does not appear that a confirmation of sale decree was ever actually

entered. Tt appears that the trial court in the foreclosure case overruled Ashland Lakes’ objection

to the confirmation of sale concerning the alleged oral forbearance agreement. However, it
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cannot be assumed that a final judgmeﬁt was rendered by pointing to the trial court’s ruling.
Throughout the proceedings in the instant matter, FirstMerit indicated that it expected the
confirmation decrees “sflorﬂy[]” or “any day.” Absent a final judgment confirming the sale,
FirstMerit cannot meet its burden to demonstrate that principles of res judicata are applicable.

See Emerson T vol. LLC v. Emerson Family Ltd Parinership, 9th Dist. No. 24673, 20609-Ohio-

6617, 9 13-14.

{429} Further, even assuming a final judgment existed in the foreclosure case, 1 cannot

conclude that the trial court considered the applicable law concemir;g the specific relationship
between a debtor/principal, a creditor, énd a guarantor/surety and the effect that a prior judgment
égainst the debtor/prineipal has in a suit between the creditor and the guarantor/surety. The
Supreme Court of Ohio has stéted that “where the sureties have not_ioe of the suit, and may,y or do
make defense, the judgment against the principal is conclusive against them. Where such notice
is not given, the judgment against the principal is prima facie only. Tt may be impeached for
collusion, or for mistake.” State v. Colerick, 3 Ohio 487, 487-488 (1828); see also State v.

Jennings, 14 Ohio St. 73, 76 (l 862); 52 Ohio Jurisprudence 3d, Guaranty and Suretyship,

Section 269 (2012); see generally Standard Acc. Ins. Co. v. Hattie Fid. & Cas. Co., 50 Obio

App. 206 (5th Dist.1935). Consistent among the above aﬁthorities is the notion that the
guarantor receives notice and aﬁ opportunity to defend, prior to the judgment having a preclusive
- effect, Colerfck ét 487-488; Standard Acc. Ins. Co. at 209-210; 52'01110 .Tum"sprudence 3d at
Section 269. ¥t is clear from the irial court’s entry that it did not consider this law and whether

FirstMerit has met its burden under the law. Accordingly, I would reverse the frial court’s

judgment.
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APPEAL fram thé Frankin County Court of Comman Flaas.
PETREE, &
fn 1583, piainliff, Gaorge Micolozakes, and Reberca Tangeman, Tmstajg_
of defondant, The Denyk Gabriel Tangeman fwevocable Trust (Trust’), began =
ralationship ‘“.-h!ch proceedad from {dendship to Infimacy. Iy 1992, during the course of
this retatishship, plaintiff purchased rask!enﬁai properly located at 7400 Radebaugh

- Ropad, Reynacldsbiirg, Chlo, &5 8 personal residenca for s frequent husinass bips o
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Columbus, and as 2 resldencs for Tangaman and her son, Dadk, the beneficary of tha

frust.

‘pame.  Plainlif affered to sall e property to Tangeman, Tangeman declined plaintils
offer, howsver, becsuse an oulstanding federal @K Ker against er would immedialely
eftachl o tha propeity and weuld havs griodty over any worigage.  Plalntif snd
Tangeman cventually agreed that plelatif would sefl the propery o the Trusk On
July 18, 1095, the sale was canled out thwugh the execution of 3 waranty deed fm:fz
Georgslaws Marins, et {0 the Trust.  Confemporanenus with te tansfer, Tangeman

exeguted a promissory note on behialf of the Trust In the amount of $250,000, secured by

Tangeman avenlually requasted that plainliff transfer the property into her

a mortgags deed un the propetty.

The promissory rote provides, in partinent part, as follows:

For vslug recsived, The Deiyk Gabsial Tangaman frevacable
Trust promises to pay I George Mienlozakes, solely and
persunally, the sum of $280,000.00, with no inlsrest, upon

darss
demand, .

This note !s made subjact fo the “ullowing femis and
eondifions:

1} This note Js non-negotiable and cannot be assigned for the
hanafit of zay other person.

2} This nofo shall ba cancelled upon the death of Gaorge
Nizalozakes, '

3) This nole shall bzcome due and payabla upon the deathof
Rehscea L. Tangaman, Trustee of Maker,

2

¥ fn Febriacy 1995, plalatif mfmd‘ﬁﬁe t the propecty, o Georgstown Masiag, 19, o sopomtion awned by

ploistifs

ey .
iy

By
A EY

[N g
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4} This note s seeured by 3 moilgags on real propary, Upon
~ default of any payment undar this noté The Deryk Gaebiied
L Tangemarzlrrevacah!a Trust shall havs the fol!owmg options: -

a} it may pay the face amount of his rots which payment
shali causa iha release of the subject mong=ga

b} it may tender a deed in feu of foracisum of tha subject

mordgage which tendsr shall. ba In full saflsfaction of this nots

sad mostgags. )

§) In fhs svert of tha death of Rebeeca L. Tangeras,

Trustes, the Maker may axercise the ophnns set forth in

paragraph 4 above.

The relaflonship betwean plaintiff and Tangeman even!ually detedorated,
and an July 13, 1698, plalntiff mude a demand for payment ont tha nots. By letler dated
July 31, 1998, Tangsmen ackaowleriged the demand. and, p;opased. various paymeni
options, By faiter dated August 18, 1998: plalntift offersd fo consider the payment
prom==ls, provided Tangemans terdered the deed pursuent lo hls defeand. When
Tangeman refused 1o tender lhe deed, plaintf, an Ocloher 23, 1998, commenced an
actionin foraclosure, '

Tangaman adrifs that she Is the signatery of the nots, but maintains that
the aﬁgln—ai trarisfer of the property o tha Trust was inferded as a parsonal gift to her,
disgis.a 25 a salg to the Trust in order to frusirate the atachment of the undischarged
federal tax llen agalast her. Tangeman fusher contends that even if the original
‘lransacﬂun was a salg, plalntiff subsequently renounced his Intarest in me fnole and
mostgage and gifted the proparty o Tangsman. I suppert of this dsfeme, the Trust
tetias exclusively on pars] evidence offerad In the deposition testimany of Tangeman,

Tangéman‘s frands, Wayne Miler and Debra Gross, and her sliomey, David Buda,
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Cn duly 29, 1899; plsindilf flad g motldn for summery Juddment hased ony
fha fheory thet narméﬁ contract !awapﬁ!i&s fo morlgage.s, ahd that 'under‘con.{racy fawe
parol avidenca is aot admissibls ts Infepret an unamblguous conlact, By decision and
'en‘try dalad Saplembir 21, 1999, the i3} court danled p.lafntiff's mé:lion for sumtmury”
fudgme.s, finding hat cadzin teans of the nolewarms ambiguous and, fhus, parof evidance
was admissible o constus thosa terms, ‘

dn Oclober 5, 1899, plalnlifs present counse! appeared in substitution for
plaintiff's orginal counsal. Ca Cclober 8, 1998, the tiz! court granted plaintiff (s-aya tofile
a setond matien for summary Judgment. Plalntit lled is second motion for susyaary
Judgment on October 285, 1989, contending that hie was entiled to judgment as & matter

" of taw because: {1} fransfers of an Inferest I real praperty, whether through sals,

martgage, or gifl, ate within the Stetute of Frauds and requite awniling; (2) parct evidencs

of prior ar conlempotanecys oral agreements Is inadmissible o contradict or vary the
terms of a wrillog within the Siatate of Frauds; and {3) an sgreement o renounce or
© cancel z motgage must be in wﬁilné.

R.C, 1335,04, enfillar “Interest In fand lo be grarded In willng,” sistes in |
pettinent part: *No leass, sstate, or interest, eilher of fraehwld or term of yasrs, of any
uncertalry Infarest of, In, or ot of lands, tansments, or herediiaments, shall be asslgned or
granted-axcaot by deed, or nota I8 writng, sined by the party asslgning; or granting i, or
his agent thereunts lawflly authorfzed, by writlng, or by act and aperation of aw® R.é.‘.

’ a, 133505, enfitled “Qena!n agresmants ta ba in wiitleg,” stafes in paitinent 1:_»5:'..: “Nax astion
i ) shall be brought whershy to chame the defendart, ** lo chamgs a persan upen an
agreement made e upan & sontract of sala of fands, lenements, or heréd!{émems. or
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{emst in or conceming them *** unless the agraament vpors which such aclion is
broughd, or some memamandum er riota thergof, 1§ in writing and signed by the party 1o be
charged {herewith or some amarperﬁen tharsunto by Fim or herfawfully aulthoszed.”

' By decision and ealy filed December 15, 1969, tha tial court granted

pleintitfs second motian for summary }u&gment, finding that because the transaction

cuncems the tznsfer of teal propedy, it falls within the Stalula of Frauds; that parol -

evidence Is nadmissible to vary the terms of the note; and that planifs alleged
discharga of tha nofe and modgage fals becauss it wag not in willing. The court
eoncluded: “because there 3 no wiiling evidencing the transaction as git, norls therz any
writing which svidances Micolozakes renouncement of the Note and morlgage, both of
tha Tst's git arquments are withoul mert”  The Trust has fmely appealed the Ln'a(
court’s judgment, and ises a single assignment of emor, as follows:

The tial courd emed in granting summizry jbdgment (o the
plaintiff, as there were dispuled isstes of fact Hat wmake
stvirmary Judgment improger undsr the law.

Civ,R. 56(C) provides, in refevart part, as fullows:

x> Summery judgmant shell be rendered forthwith i the
plradings, depositions, answers fo Wnlenngelodes, written
admisslons, affidavits, transcripls of evidence, and witlen
stipufaifons of fact, if any, timely fad i the action, shew that
thers Is no genulng Tssue as fo any material fact ard that the
maving perty Is entitied lo judgment as a matter of law, Ne
evidenca ar stipulaiion may be considesed except as stated in
thls rule, A summary Jidgmand shalt not be rerndered unfess i
appears fom the evidence or stipulation, and snly fron the
avidence or stipulation; thal reasensbla minds can come lo
buf ona concluslon and that conclusion ls advarsy {a the parly
against whom the motlon for suramary jJudgman? iz mada, that
party belng entitled lo have e evldsnca or sflptidiion
senstitied most strongly In the paily’s favon **°

WATrras e eem s e s .- S S e s
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) Thus, sufnmary judgmgnt Is appfopria!a only whanme tha evidence bslore
{he cotrt damansirates that: {1} no genuing lésua 35 %o eny majerial fact ramains tc be
Higated: {2} the moving pady Is eptiled fo Judoment as a matter of law; and (3} 1t
appears from the evidance ﬁxat raasanable minds can come fo but one conclusion, and
viswing the svidence most strongly: In favor of the nonrmoving party that conclusion is
advarsé 1o the party 2galnst wiom the molien for summary lz;dgment Ismade. Toklas &
Sen, ine. v. Midwgstam Indamnlty Ca. {1992), 65 Chlo S35 621, 524, citing Haress 1n
Wil Day Warehousing Co. (1978}, 54 Uhln 5124 64, 85-68,

Iy raviewing a trisl court's disposition of a summary judgment motion, ap
appelists court applias the sama standard as that applied by the bisl caurt, Matst v,
Bank One Cofumbus, N.A. {1892), 83 Ollo App.ad 103, 107. An appeffate court
raviews a summary judgmant disiaaéitian Independantly and without deference 1o the
yfal courd’s determination, Brown v Sciote Cly. 8d. of Comars. (1393}, 87 Ohie App.3d
704, 711, Summary judgment s 4 procedural davies 1o lenminatae litigation, 5o { must
be awarded cauflously, willy any douhis rescived in fas the nonmaving party.
Mucphy v. Reynoldsburg {1592), 65 Ghlo S1.3d 356, 358-358.

By its assfgnment of anar, e Tmst argues thet e tdel court emed n
grenting summary judgment in favor of plalniiff becausst (1) the note s amblgueus,

tharaby requiing parol evidence o axplaln #s meaning; and {2} paro) avidence. s

:

admizsible {o defemsine whaiher plaintifl orally rodiizd the-tarms of the note subsequant

1o its exacution. ]
41 rioled pravicusly, the Stalule of Frauds raqulres Bat all fransfats of an

Intirast In roal property must be I wiifing. As this trensaetion cancems the tmasfer of
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real propesiy, [k alls within the Sialula of Frauds. Tha nole cleady sfates thalitls payshle
on desand, Tha Trust argues ihat paml evidence may b considéred to determing (e
“ig mesniog and pumose” of the note. W find the Trust's argument (e be conlradicted
by the Ohin Seprema Court's decision In Maron Pmdu.tion Cradit &ssm . Coghran
(1968}, 40 Ohio $L3d 265, whersin the court held In the fourth paragraph of the syllabust

Vhen a party voluwtadly places his signalira tpor & nots of

olhor wiiling within the stalule of frauds, and whers sl

paty's stle defensa fo an activa brought upan the wilting is

that a different set of tenms was orginally agreed fo at that

ttma, such defense shall not be cobntenanced at law

segardinss of (he theory under which such facks em pled, In

such an event, ihe wdting alone shall be the sole rspository of

the tasms of the agreement.

Marion iz direcily on point and expressly contradiats the position espoused
by the Tret. It holds that parel evidence I3 not agmissibie to contradict or slter tha
terms of e note, whish, in this case, Is tha solg rapository of e terms of the
agreament between plaintitf and the Trust, Accordingly, the Trust's agumant that panof

. evidence fs admissible fo demonsirale phalntiif's odginal intention fo gift the puperty bo
Tangeman fells as a matierof law, ’

Shritarly, the Tusts contantion that plaintiff atally agreed, afier the nole
wan axeculed, fo refeass. the Trust's obligation on the note-and marigaga lo effsct his
“gifi" 1o Tangeman aiso falls as a matler of law. tn Gafls w GMBH ‘(1983), 14 Chla
App.ad 243, 247, the count held hat a dischars of a mortgage 1 annlerest In fand and
1a requled fo ba In wﬂting under ihe Statuta of Frauds: If a alleged dischaige hes nat

baen redticed to witing, It fs vold, Applying the holding of Gatts 1o the Taots of the instant

B .
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ease, any discharge of the nols and mungagﬁ t;y plaintif was required o be Ia wiing,
. Az o stich witing exdsts, the Trust is bound by the tenms of tha note.
in short, even constniing the disputed fasts In favor of Tangeman, the
nonmaviig parly, Le., thal the uﬁginai {ranstar of the proparty was Infendad as a gift from
plainkif fo Tangeman, andiofthat plaintiff ranquncea‘ $ifs Tnferas) in tha note aad morigsge
afier the nols was executed 5.0 of the propady fo Tangrman, such f2cls ara wendared
immatarisl by operation of Ohio law goveming real sstata kansfers, Thus, this court finds
thzt the tial coutt did not e In vendering summary judgment in favor of plaintl,
Accordingly, tha assienment of sor Is averuled, 'and tha udgment of the Frankin
Catnty Court ot Comimen Pleas is affimed.
Jadgmsnt affited,

BOWRMAN, .., and KENNEDY, J., concur.
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DICKINSON, Judge.
| INTRODUCTION
{q1} Daniel Inks, Deborah Inks, David Slyman, and Jacqueline Slyman guaranteed that

Ashland Lakes LLC would repay a $3,500,000 loan from FirstMerit Bank N.A. When Ashland

T
U

Lakesbdefauited, FirstMerit sued the Slymans and Tnkses to recover the balance of the loan.
’criai court éwarded judgment to- FirstMerit based on confessions of judgment enfered by the
Slymans and Inkses under warrants of atiorey. The Slymans and Inkses k-l-av»e appealed, arguing
that the court inconect’iy awar&ed judgment to FirstMerit based on the confessidns because the
confessing lawyer did not produce the original warrants of atforney, as fequired under Section

323.13(A) of the Ohio Revised Code. After filing their appeal, the Slymans and Inkses moveé
the trial court for relief from judgment, 'arguing that FirstMerit was not éntitled to recover from

them because it had entered info an oral forbearance agreement with Ashland Lakes. We

" remanded the action to the trial court so that it cquld rule on the motion. Following a hearing,
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the court denied the motion, concluding that the Slymans aﬁd Inkses” forbearance-agreement
argument was barreld by the doctrine of issue prectusion and the Statute of Frauds. It also
concluded that, even if fheir argument was not bérred, they had not demoanstrated that FirstMerit
aﬁd Ashland Lakes entered into a forbearance agreemént. The Slymans and Inkses have
appealed from that decision also. We affirm tﬁe judgment in case number 25980 becauée the
rec_oi-d does not establish that the orig-iﬁal warrants of attorney were not produced at the time the
Iéxvyer confessed judgment. We reverse and remand in case number 26182 because the court
applied the iﬁcom:cf standard to determine whether the Slymans and Inkses are barred by res
judicata from asseﬁing their forbearance-agreement defense, the statute of frauds does not bar
their defense, and the court incorrecily considered the merits of their defense in determining
whether to grant relief from judgment.
BACKGROUND
| {92}  FirstMerit loaned $3,500,00b to Ashland Lakes, which it secured with a mortgage

~ of Ashland Lakes’ property and by requiring the Slymans and Inkses to guarantee the loan.

After Ashland Lakes defaulted on the loan, it entered into a series of written forbearance -

agreements with FirstMerit. When those agreements expired; FirstMerit foreclosed on the
mortgage. It sucoeeded,land an auction of the property was scheduie§ for March 9, 201 1.

{43} Despite the result of the foreclosure action, Ashland Lakes and FirstMerit
continued to negotiate ancther forbearance agreement. According to Mr. Inks, at a meeting on
Jatmary 7, 2011, the parties disc_ussed an agreemenf under which Ashland Lakes would pay
VirstMerit $1,300,000 at an undetermined time plus an additional $300,000 by October 15 of that
year. Following the meeting, Ashiand Lakes obtained a commitment Ieztter. from Westfield Bank,

agreeing o finance part of the $1,300,000. On February 14, Mr. Inks sent the commitment letter
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to FirstMerit. FirstMerit deterrnined that the letter was insufficlent to move forward with a

forbearance agreement, however, because it contained some contingencies that FirstMerit

thought could not be satisfied.
{94} According to Mr. Inks, on March 3, he followed up with FirstMerit about the
forbearance agreement and was told that he would receive a term sheet memorializing the terms

of the agreement by the next mominé. When he received the term sheet, it contained a $200,000

deposit requirement and a $9000 appraisal fes that the parties had not previously discussed. On -

March 7, he called FirstMerit and told a représentaﬁve that he could only raise '$150,0.00 fora
deposit, which the representative said was “doable.” Shortly after the call, the representative
delivered a writtch coby of the forbearance agreement, which still contained the $260,000
_ deposi.t requirement. Mr. Inks called the representative again and was fold that, if he could
produce $150,000 for the deposit and $9000 for the appraisal by the next day, the bank would
-postpone the.auction. Mr. Inks said that, on the morning of March 8, the representative again
told him that, if he could deliver $150,000 to him that day, he would postpone the auction. Mr.
 Inks told the representative that he would call him later in the day with details on how he would
deliver the money. When Mr. Inks attempted to contact the represeﬁtaﬁve later, however, the
representative did not answer his phone. The represenf:ative finally retufnéd his calls near the
end of the day, but told him that it was too late to stop the auction. |
{57 After the auction, Ashland Lakes moved to set it aside, arguing that FirstMerit
‘had breached the oral forbearance agre»ement.‘ The com’rﬁon pleas court rejected. its argument,
concluding ’chatA it had failed to establish that such an agreement existed. FirstMerit subsequently
filed this action to recover the balance owed by Ashland Lakes from the Slyrﬁans and Inkses.

The trial court entered judgment against the Slymans and Inkses based on their confessions of
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judgment. The Slymans and Inkses moved for relief from judgmenﬁ but the court denied their
motion. The Slymans and Inkses have appealed the couit’s judgment-and its order denying their
motion for relief from judgment.

| WARRANTS OF ATTORNEY.

{g6y  The Slymans and Tnkses’ assignment of error in Gase number 25980 is that the
trial cowrt incorrectly entered judgﬁent against them based on confessions of judgment. They
have argued that the oonfessions Were invali& becausé the Iawyef who submitted them did not
present the court With the:';r original warrants of aftomney.

{€7y  Under Section 2323.13(A) of the Ohio- Revised Code, “[aln aitorney who
confesses judgment ina case, at the time of making such confession, must éroduce the warrant of
attorney for making it to the court before which be makes the confession.” “Warrants of attorney
to con’fes;s judgnient are to be sirictly construed, and court proceedings based on such warrants
must conform in every essential detail with the statatory law governing the subject.” Lathrem v.
Foreman, 168 Ohio St. 186,‘paragra;ph one of the syllabus (1958).

{98} The Slymans and Inkses have cited Latfiren in éupport-of their-argument that the
lawvyer who confessed judgment had to produce their original warrants of attorney. In Lathrem,
the Ohio Supreme Court explained that, since Section 2323.13 “rquires the production of the
warrant of attorney to the court at the time of confessing judgment, . . . [if] the original warrant
_ has been lost and can not be produced, the court, . . . lacks the power and authority to . . enter
judgment by confession . .. .” Lathrem v. Foreman, 168 Ohio St. 186, paragraph two of the
| syllabus (1958); Huntington Nat'l Bankv. 199 S. Fifth 5t. Co., 10th Di§t. No. 10AP-1082, 2011-

Ohio-3707, 9 21 (“[Tlhe language of [Section] 2323.13(4) . . . requires an attorney confessing
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judgment to present the original warrant of attorney to the trial court at the time the attorney

makes the confession{.]”).

{99} - The record does not indicate whether the lawyer who confessed Judgment

presented the trial court with the original warrants of attorney or merely copies of them. The fact:

that the record containg only copies of' the warrants is not determinative because Section
2323.13(A) allows “[t]he original or a copy of the warrant [to] be filed with the clerk” See
Hun,fington Nat'l Bank v, 199 S. Fifik St. Co., 10th Dist. No. 10AP-1082, 2011-Ohie-3707, 9 21

(noting that; after producing the original warrant of attorney, “the plaintiff may then choose to

file either the original warrant or.a copy of it with the clerk for purposes of mairﬁaiﬂing the

record.”). As the Tenth District Court of Appeals explained in Huntington National Bank,
“[r}equiriﬁ:g the atforney. cbnfessing judgment to produce the original Warrant of atforney
provides a minimal level of assurance that the ﬁote is authentic and actually exists, while
allowing the plaintiff to file a copy of the warmrant with the clerk allows the plaintiff to retain
- control of the instrument after it is presented to the court if the plaintiff so chooses.” d, at § 20.
{410} The Slymans and Inkses bear the burden on appeal of establishing that the trial
* court did not have jurisdiction to enter judgment based on their confessions. Knapp v. Edwards
Labs., 61 Ohio St. 2d 197, 199 (1980) (“[Aln appellant bears the burden of showing error by
~ reference to matters in the record.”); Howiler v. Connor, 9th Dist. No. 10648, 1982 WL 2779, *1
(Oct. 6, 1982) (“In courts of general jurisciicﬁon a legal presumption arises in favor of
jurisdiction, want of which must be affirmatively demonstrated on the reéord.”). The record
does not indicate that ithe lawyer who confessed judgment for the Slymans and Inkses failed to
produce the original Waﬁants of attorney to the trial coﬁrt. Accordingly, the Slymans and Inkses

have not established that the tiial court lacked jurisdiction to enter judgment against them. We
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note that this'case is ‘distinguishable from Huntington Nat{onal Bank be‘cau;e,: in that case, it was
undisputed that the bank “[a]t no time . . . provide[d] the trial court with the original niote or
4 commervciai guaranties.” Humtington Nat’l Bank v. 199 §. Fifih ‘Sf. Co., 10th Dist. No. 10AP-
1082, 2011-0Ohio-3707, § 47 The Slymans and Inkses® assignment of error in case number 25980
is overruled. |

YMOTI(A)N FOR RELIEF FROM i UDGMENT

{411} The Slymans and Inkses’ assignment of error in case number 26182 is that the

trial court incorrectly denied their motion for relief from judgment under Rule 60(B) of the Ohio-

Rules of Civil Procedure. Under. Civil Rule 60(B), a‘trial court “may relieve a parity . . . from a
final judgment . . . for fhe following reasons: (1_) mistake, madvéﬁen'cé, surprise or excuséble
neglect; (2) newly discovered evidence .. - ;.(3) fraud . . . , misrepresentation or other
rﬁisconduct of an a.dvers_e party; (4) the judgment has been satisfied . . . ; or (5) any other reason
' jﬁsti@ing relief from the judgment.” “The motion shall be made within a reasonabie time, and
for reasons (1), (2) and (3) not more than one year after the judgment . . ..” ~C;i,v' R. 60(B).
Interpreting Rule 60(B), the Ohio Sup'rem'e Court has held that, “[t]o prevail . . ., the ﬁovmt
must demonstrate that: (1) the party has a meritorious defense or claim to present if relief is
granted; (2) the party ié entitled to relief under one of the grounds stated in Civ.R. 60(B)}1)
through (5); and_(iv') the motion is made within a reasonable time . . . . GITE Automatic Elec.
Inc. v. ARC Indus. Inc‘; 47 Ohijo St. 2d 146, paragraph two of the sylla!:;ﬁs (1976). This Court
has recognized that, “[if] the relief from judgment sought is on a cognovit note, * . . . relief. . . is
warranted by authority of Civ.R. 60(B)(5) [if] the movant (1) establishes a meritorious defense,

(2) in a timely application.”” Brown-Graves Co. v. Caprice Homes Inc., Sth Dist. No. 20689,
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2002 WL 347322, *3 (Mar. 6, 2002) {quoting Meyers v. McGuE’e, 30 Ohi‘o App. 3d 644, 646
{1992)).
RES JUDICATA
{%{iZ} The Slymans and Inkses have‘argued that the trial court incorrectly concluded that

the argument that they made in their motion for relief from judgment is barred by the doctrine of

res judicata. In their motion, the Slymans and Inkses argued that they have a meritorious defense . -
because FirstMerit entered into a forbearance agreement with Ashland Lakes. The trial court

- determined that they were barred from raising that defense because the same issue was decided

in FirstMerit’s action against Ashland Lakes and the Stymans and Inkses are in privity with

Ashland Lakes.

{913} “Res judicata operates as “a complete bar to any subsequent action on the same

claim or cause of action between the parties or those in privity with them.”” Brown v. City of

Dayton, 89 Ohio St.'3d 245, 247 (2000) (quoting Johnson’s Island Inc. v. Danbury Twp. Bd. of

Trs., 69 Ohio St. 2d 241, 243 (1982)). The Slymans and Inkses have conceded that their
forbearanca»agrgement defense is the same defense that Ashland Lakes raised in its motion to set
aside the auction ‘in FirstMerit’s foreclosure action. They have argued, however, that they are
not in privity with Ashland Lakes.

{414} According ‘cé the Chio Suprémc Court, “Iwlhat constitutes privity‘ in the context
of res judicata is somewhat armorphous. A contractual or beneficiary relationship is not required:
‘In certain situations . . . a broader definition of privity is warranted. As a general matter, privity
is merely a word used to say that the relationship betwéen the one who is a party on the record

and another is close enough to include that other within the res judicata.” Brown v. Cify of
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Dayton, 89 Ohio St. 3d 245, 248 (2000) (quoting Thompson v. Wing, 70 Ohio St. 3d 176, 184

(1994)). -

{415} .The Slymans and Inkses, citing National City Benk ;‘J. The Plechaty Companies,
104 Ohio App. 3d 109 (8th Dist. 1995), have argued that the guarantor of a loan is never in
privity with the debtor. The case that the Eighth District Court of Appeals cited for that
proposition was Woodward v. Moore, 13 Ohio St. 136 (1862). Plechaty Cos., 104 Ohio App. 3d
at 115. In Woodwamf,’ Ebenezer Woodward sold to Chapman & McKeman hisAright to 'cqllect a
judgment that he had against Jonathan Hall. As part of the s;:;ie, M. Wbodward guaran_feed that,
if Chapman & McKe,fnaﬁ could not collect the judgment, he would pay them $400. Chaprﬁan &
McKernan vsued Mr. Hall in Towa. Mr. Hall defénded by claiming that the suit was barred by the
statute of limitations and that the judgment had been paid. Following a trial to the bench, the
* court found in favor of Mr. Hall. Woodward, 13 Ohio St. at 137.

{ﬂlS}_‘ After Chapman & McKernan’s lawsuit failed, they assigned t'heir rights to Syduey
Moore. Woodward v. Moore, 13 Ohio St. 136, 137-38 (1862}. M. Moore sued Mr. Woodward
on his guaranty, arguing that Mr. Woodward knew that the judgment had already been satisfied

at the time he sold it to Chapman & McKernan. At trial, Mr. Moore submitted the record of the

Towa case as his only evidence. Mr. Woodward attempted to testify that the judgment was, in

fact, still unpaid, but the trial court sustained an objection to his statement. A jury ruled in favor
of Mr. Moore. 4. at 140. | |

{q173 The Obio Supreme Court reversed the judgment against Mr Woodward. It
determined that, at the time Mr. Woodward sold the judgment to Chapman & McKernan, the
three of them had an understanding that the judgment could be enforced against Mr. Hall.

Woodward v. Moore, 13 Chio St. 136, 143 (1862). When Mr. Hall asserted thé defense of
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payment, therefore, Chapman & McKernan should have notified Mr. Woodward. Id. Because:

Mr. Woodward did not receive notice of the defense, “[tjhe most that could be claimed of the -

effect . ... of the record of the ﬁz'oceedings [against Mr. Hall], would be to make a prima facie
case for [Mr. Moore].” Id. at 144. “Had'notice been given to Woodward of the pendency of the
Sl-lit [against Mr. Hall] and of the defense set up, it migh{ have been his duty in .that‘ action to
sustéin the validity of the judgment he had assigned. Having received no such notice, he is not
pfeclﬁded from showing in the action against him that the judgment he assigned was a valid and
Subsisﬁhg judgment, anc:t' that had proper diligence been ﬁéed in the conduct of the suit against
Hall, his defense to that suit would not have been successful.”. Id. The Supréme Court,
therefore, concluded that, under the facts of ihe case, res judicata did not barv M. Woodward
from testifying about whether Mr. Hall had satisfied the judgment.

- {418} Regarding whether a guarantor is bound by a suit against the debtor, the
Restatement of the Law of Security provides that, “[if], in an action by a creditor against a
principal; judgment is given, other than by default or confession, in favor of the Creditor, and the
creditor subsequently briﬁgs an action against the surety, proof of the judgment in favor of the
creditor creates a rebuttable presumption of the principal’s liability to the creditor.” Restatement
of the Law 1st, Security, Section 139 (1941). As explained in the comments to the rule, it
“expresses a middle ground between the possible rule that a judgment against the principal is
conclusive o-f the principal’s liability, even in an action against the surety, and that such a
| judgment is evidence only of the fact of its rendition‘. It is’ inequitable to bind the surety
conclusively by a judgment to which he is nof aparty. On the other hand, ?t is not unfair to make
a rebuttable presumption of the regularity of the judiéial proceedings antecedent to the judgment

" and of the correctness of the judgment as evidence of the principal’s liability. Under [this] rule .
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..., it is open to the surety to prove if he can that judgment should have been rendered for the
principal.” Id. The Restatement specifically identifies two defenses that may r.ebut the
presumption of regularity: fraud and collusion. Jd. Some courts have also allowed a surety to
present defenses that were not “actually adjudicated” in the action against the debtor. City of
Pascov. Pacific Coast Cas. Co., 172 P. 566, 567 {Wash. 1918).

{419} Several states have expliciﬂy adopted the Restatement’s position or taken a
simﬂar view. Motion Picture Indus. Pension Plan v, Hawaz’z‘qh Kona Coast Assocs., 823 P2d
752, 758 (Hawaii App. 1991); South County Sand & Gravel Inc. v. Not'l Bonding & Accident
Ins. Co.,, R.1 App. No. 82-327, 1989 WL 1110278, *3 (May 17, 1989); Von Eng’g Co. v. RW.
Roberts Constr. Co. Inc., 457 So. 2d 1080, 1082 (Fla. App. 1984); Indiana Univ. v. Indiana
Bonding & Sur. Co., 416 N.E.2d 1275, 1285 (Ind. App. 1981). We agree with the Restatément
approach, which is consisfent with Woodward. Tn Woodwara’, the Supreme Court did not declare
an inflexible rule regarding privity, but base_dvits decision on the fact that Mr. Woodward did not.
know that Mr. Hall had asserfed the defense of payment and did not have an opportﬁnity to
contest Mr. Hall’s assertion. Just as the Restatement approach allows a guarantor to contest Ithe
regularity of the proceedings against the debtor, the Ohio Supreme Court determined that, under
the circurmnstances of the case, Mr. Woodward shouldv have been allowed to demoﬁstrate that the
debt, in fact, had not yet been paid. Woodward v. Moore, 13 Ohio St. 136, 144 (1862); see also
Jaynes v, Platt, 47 Ohio St. 262, 274 (1890) (holding that, in an action on an attachment bond, a
judgment against the debtor “is not only the best, but the only, evidence, and, until impeached for
fraud, collusion, or manifest mistake, ought to be held conclusive™).

{f20} In this case, the frial court examined whether there was a mutuality of interest

between Ashland Lakes and the Slymans and Inkses. Although that is an important part of the
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privity determination, the court should also have considered whether the common pleas court in
the case against Ashland Lakes gave appropriate 507151deratxon to Ashland Lakes’ forbearance-
agreement defense. See O'Nesti v. DeBartolo Realty Corp., 113 Ohio St. 3d 59, 2007 Ohio-
1102, 9 9 (“[M]utuality of interest, including an identity of desired résult” might also support a
ﬁndh'lg of privity.”) (quoting Brown v. City of Dayton, 89 Ohio St. 3d 245, 248 (2060})- The

Slymans and Inkses specifically argued in their post-hearing brief in this case that “Ashland

Lakes was not provided a full and fair opportunity to litigate the issue of whether an oral

settlement agreement was er;tered into by Ashland Iakes and [FirstMerit]l.” The ftrial court,
however, failed to analyze that issue in its deoisioﬁ. Because the trial court did not analyze
whether the Slymans and Inkses have overcome the rebuttable presumption éf 1'egularify.in the
'. caée between FirstMerit and Ashland Lékes we sustain their assignment of error and remand for
the trial court to decide that issue in the first mstance
STATUTE OF FRAUDS
{421} Tndependent of its privity determination, the trial court also determined that the
Slymans and Inkses’ forbearance-agreement defense was barred by the statute of frands. Under
Section 1335.02(B) of the Oﬁio Revised Code, “[n}o party to a loan agreement may bring an
actionA on a loan agreement unless the agreement is in writing and is signed by the party against

whom the action is brought or by the authorized representative of the party against whom the

action is brought » The trial cowrt determined that the allcged forbearance agreement was a -

“{loan agreement” under Section 1335.02(A)(3) and, therefore, had to be in writing to be

enforceable.
{922} By its plain language, Section 1335.02(B) prohibits a party from “bring[ing] an

action on a loan agreement” unless the agreement is in writing. In this cass, the Slymans and
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Inkses did not attempt to “bring an action” against FirstMerit, they merely raised the oral
forbearance agreement as a defensé to FirstMerit’s action against them. Accordihg}.y, the trial
- cowrt incorrectly concluded that their defense was barréd under the statute of frands. R.C.
1335.02(B); see also R.C. 1335.05 (providing that “[njo action shall be brought . . . upon a
. contract or sale of lands . . . unless the agreement updn which such acﬁcﬁ is brought . . . is in
witing. ... ).
MERITORIOUS DEFENSE
{423} The trial.court further determined that the Slymans and Inkses” argument about

the oral forbearance agreement was barred because the parties to the alleged agreement intended

" that any such agreement be in writing. It is not clear from the court’s opinion what part of the *

Civil Rule 60(B) analysi.s it was engaging in when it made this statement. The court had already
concluded that the .Slymans and Inkses “have asserted operative facts that demonstrate that they
have a meritorious defense that could justify relief from judgment.” Nevertheless, it examined
‘the record and ‘de’fennined that it was “the paﬁies’ clear intent that any forbearance be in writing
to be enforceable.” It also wrote that the “facts conclusively estabhsh that both [the Slymdns and
Trkses] and FirstMerit manifested an intention not to be bound absent execution of a written
agreement.” ‘ |

{24} Accarding to the Ohio Supreme Court, “[ﬁ]nder [Civil Rule} 60(B), a movant’s
burden is only to allege a meritorious defense, not to plove that he will prevail on that defense.”
Rose Chevmlez‘ Inc v. Adams, 36 Ohio St. 3d 17 20 (1988). We conclude that, by determining
that the parties’ course of dealings established that the alleged forbearance agreement would

have had to be in writing, the trial court exceeded the scope of its authority under Rule 60(B).
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The cou.ft 'divdv not merely examine whether the Slymans apd Inkses had alleged a meutonous
defense, it improperly evaluated whether they had proved that defense.
| CONCLUSION

{425} The trial court correctly entered judgment for FirstMerit based on the Slymans
and Inkses’ confessions of judgment. The couﬁ, howeverl, mcorrectly analyzed whether the
Slymans and Inkses are bound by thé jﬁdgment against Ashland Lakes, incorrectly applied the
statute of frauds, and incorrectly gvaluated the.merits of their férbearance~agreemenf défense.
The judgment of the Summit County Common P}eas Coust in case ;1iumb§r 25980 1s afﬁrfned.
The judgment of tﬁe common pleas court in case number 26182 is reversed, and’this matter is

remanded for proceedings consistent with this decision.

Judgments affirmed in part,
reversed in part,
and causes remanded.

There were reasonable omunds for this appeal.

We order that a special mandate issue out of this L,OUIL directing the Court of Common
Pleas, County of Summit, State of Ohio, to carry this judgment into execuﬁ@n. A certified copy

of this journal entry shall constitute the mandate, pursuant to App.R. 27.

Tmmediately upon the filing hereof, this document shall constitute the journal entry of -

judgment, and it shall be file stémped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals is
instructed to mail a notice of entry of this judgment to the pa;ties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.
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Costs taxed equally to both parties.

CLAIR E. DICKINSON
FOR THE COURT

CARR,P.J.
CONCURS,

BELFANCE, L
CONCURRING IN JUDGMENT ONLY.

{q26} 1 concur in the majority’s resolution of case of number 25980. and concur in the
judgment of its resolution of case »number 26182.
| {%127} Tn case number 26182, the Inkses and Slymans appealed the denial of their Civ.R.
60(B) motion. The tijal court incorrectly concluded that res judicata barred the Inkses and
Slyméns from raising their alleged meritorious defense. Because FirstMerit has not established
the elements of the defense, I concur in the majority’s judgment. |

19283 “[Blefore res judicata/collaterai estoppel can apply one must have a fOmna

judgraent.” (Internal quotations and citation omitted.) McDowell v. DeCarlo, 9th Dist. No.

23376, 2007-Ohio-1262, § 7. Further, the party seeking to use tb.e defense has the burden of

establishing that it applies. See pmiemai Order of Police, Akron Lodge No. 7v. Akron, 9th Dist.
No. 23332, 2007-Ohio-958, ﬁ{ 12. In the instant matter, FirstMerit has not demonstra‘ced that the
order which it believes has a preclusive effect is a final judgment. During the course of the
proceedings below, it does not appear that a confirmation of sale decree was ever actually
entered. It appeérs that the trial court in the foreclosure case overruled Ashland Lakes® objection

to the confirmation of sale concerning the alleged oral forbearance agreement. However, it
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cannot be assumed that a final judgmcﬁ was rendered by pointing to the trial court’s ruling.
Throughout the proceédings in the instant matter, FirstMerit indicated f.hat it expected the
confirmation decrees “shortly[]” or “any day.” Absent a final judgment confirming the sale,
FirstMerit cannot meet its burden to demonstrate that principles of res judicata are applicable.
'See.Emerson .T ool LLC v. Emerson Foamily Lid P@rtnershz’p, 9th Dist. No. 24673, 2009-Ohio-
6617, 913-14.

- {429} Further, even assuming a final judgment existed in the foreclosure caée, I cannot
conclude that the frial cowrt considered the applicable law concemiqg thé specific relationship
between a debtor/principal, a creditor, énd a guarantor/surety and the effect that a prior judgmenf;
égainst the debtor/principal has in a suit between the creditor and the guarantor/surety. The
Supreme Court of Ohio has stated that “where the sureties have noﬁibe of the suit, and may, or do
malke defense, the judgment against the principal is conclusive against them. Where such notice
is not given, the judgment against the principal is prima facie only. It may be impeached for
collusion, or for mistéke.” State v. Colerick, 3 Ohio 487, 487-488 (1828); see also State v.
Jennings, 14 ‘Ohio St. ?3, 76 (1 862); 52 Ohio Jurisprudence 3d, Guaranty and Suretyship,
Section 269 (2012); see generally Standard Acc. Ins Co. v. Hattie Fid & Cas. Co., 50 Ohio
App. 206 (5th Dist.1935). Consistent among the above aﬁthoriﬁes is the notion that the
guarantor receives notice and an epporfunity to defend, prior to the judgnlént having a preclusive

: effect.‘ Coler}'ck ét 487-488; Standard Ace. Ins. Co. at 209-210; 52‘Ohio Juﬁ.sprudence 3d at
Section 269. Tt is clear from the trial court’s entry that it did not consider this law and whether

FirstMerit has met its burden under the law. Accordingly, I would reverse the frial court’s

judgment.
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COUNTY OF STbT ) D CEE I3 PSS T - .

FIRSTMERIT BANK, N.A. :
o C.A No. 25980
~ Appellee’ ' _ 26182
V.

DANIEL E. INKS, et al.

Appellants | JOURNAL ENTRY

FirstMerit Bank N.A. has applied for reconsideration of this Court’s decision.
We review the application to defermine if it calls to our attention an obﬁo,us error in
our decision or if it raises am issue that we did not properly consnder Carﬁeld His.
City Sch. Dist. v. State Bd. ofEduc 85 Ohio App. 3d 117, 127 (10th Dist. 1992)

FlrstMent has argued that this Court mcorrea,ﬂy concluded that the statue of
frauds does not bar the Slymans and Inkses’ oral-forbearance- am:eement defenbe In
our decision, We determined that t’he‘ statite of frauds did not bar the defense because.
Section 1335.02(B) of the Ohio Revised Code only prohibits a party from “bring[ing]
an action.” Similarly, Section 1335.05 provides that “In]o-action shall be brought” on |
certain types of agreements unless they are in writing. We reasoned that a party does
not “bring an action” when all if does is assert a defense. F. z'rsfMeriz‘ Eank NA v
Inks, 9th Dist. T\Ios 25980, 26182, 2012~ O 1i0-5155, 9 22.

FlrsTMent has argued that the Slymans and Inkses’ motion for: relief from

mdgment under Rule 60(B) of the Ohio Rule« of Civil Procedure should be considered
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an “action” under Sectioﬁs 1335.02 and 1335.é5. Tt notes that neither secti‘on defines
the term “action.” According to FirstMerit, we should apply the definition set forth in
Section 1301;01, which “includes recoupment, counterclaim, set-off, suit in equity,_
and any other proceedmg in which rights are determined.”

The definition of “action” in Section 1301. OI(A) only applies to Chapters 1301
[through] 1310. of the Revised Code[.]” Those are the chapters of the Revised Code
incorporating the uniform Qommarcial code. 'Whille Chapter 1335 is part of Title 13, it
is not one of the 'cjhapters incorporatiﬁg the uniform éomrﬁercial code, therefore, there
is no reason to apply the uniform commercial code s deﬁmtlons to it. Instead, we note
that the term “action” usually means “[a] civil or criminal Judzmal proceedmg —
Also termed aczz’on at Jaw.” Black’s Law Dictionary 32 (9th Ed. 2009). The -
deﬁn{tion -of “action at Iéw” is “[é] civil suit stating a legal cause of action and seeking
only a legal remedy.” Zd. In our 'dec-ision we applied the usual definition when we
determined that merely raising a forbearance-agreement defense in a motion for relief
from Judgmem: does not constltute brmgmg an “actmn under Sec‘aon 1335. 02 or
1335.05. ' FirstMerit has not estabhshed that we faﬂed to properly cons1der this issue -
or that our decision contains an obvious error regarding it.

FirstMerit has next argued that Ohlo courts routinely refer to Civil Rule 60(B)
motions as actions. It notes that one of the requirements for a Rule 60(B) motion 18
“timely action.” Colley v. Bazell, 64 Ohio St. 2d 243, 246 (1980). In C‘ol_Zey,
however, the Ohio Supreme Court used the words “timely action” as short-hand for

the requirement it set out in GT, E Automatic Elec. Inc. v. Arc Indus. Inc., 477 Ohio St.
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.2d 146 (1976), that a Civil Rule 60(B\ motion must be “made within a reasonable
time, and, where the grounds for relief are Civ.R. 60(B)(1), (2) or (3), not more than
one Year after the judgment, order or proceeding was entered or taken.” Although the
word ¢ ac’non” can refer to a judicial ;‘)roceeding, it can also mean “[t]he process of
doing something; conduct or behavior.” Black’s Law Dictionary 32 (6th ed. 2009). A

| party can act in a timely manner under Civil Rule 60(B) without its conduct

constituting an “éction” under Cﬁapter 1335 of the Ohio Revised Code.

PirstMerit has also argued that the Slymans and Inkses’ Rule 60-(3) motion is
barred under the statute of fraunds becausé one of actions that they intend to take after
receiving relief from judgment is to file a counterclaim .seek'mg to enforce
performance of the forbearance agreement. V\v?h-ethervthe Slymans and Inkses véill be
. able to prosecute a couﬁterclaim after obtaining relief frgm judgment, however, is not
relevant regafding whether they were entitled to relief under Rule 60(B). The
Slymans and Inkses only had to demonstrate that they have a “meritorious defense . . .
to present if relief is granted[.]” GTE Automaz‘ic Elec. fnc. V. Afc Indus. Inc., 47 Ohio
St.2d 146 paragraph two of the syllabus (1976). |

FlrstMent has also argued that this Court failed to address whether the Slymans (
and Inkses’ arguments were barred under Section 1335.02(B) or Section 1335 05. We
considered both arguments, however, in paragraph 22 of our opnnon FirstMerit chlc |
N.A V. Inks, 9{hDist. Nos. 25980, 26182, 2012-Ohio-5155, q22.

Fi stMerlt has next argued that this Court failed to consider case law from other

districts.  Just because another district court of appeals has reached a dlfferent
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conclusion on the same issue, however, does nof mean that this Court’s opinion
. contains an obvious error or that this Court did not properly consider an issue. To ‘the
extent that FirstMerit has argued that thzs Court’s decision comfhas with the decisions
of other districts, we will address those arguments in our 1ulmg on FirstMerit’s motion
to certify a conflict. |
FirstMerit hés next argued that this Court should have interpreted the statute of
frauds broadly to further its pu;poée. According to FirstMerit, following the savings
| and loans crisis, Section 1335.02 “was specifically designed-to cﬁr’b lending-related '
litigation based on claims of ‘oral’ agreemen‘ts for loans.” FirstMerit has argued that
this Court’s decision undeminés the protections that the statute affords to borrowérs
and lenders. It has argued that aﬂowmg an oral agreement to be asserted defensively
risks creatmg the sort of uncertainty and fraud that the act was demgned to prevcnt
In this case, the Slymans and Inkses admitted that Ashland Lakes LLC obtamed a
| loan from FirstMe‘rit'and that they guaranteed that loan. They argued that the loan had
not been breached, however, because FirstMerit and Ashland Lakes entéred into a
forbearéncé agreement. We do not agree 'thét the alleged purpose of Sectioﬁ 1335.02
is threaténed by their assertion of that defense. |
FirstMerit’s next argument is that this Court faﬂed to consider the effect that the
parol evidence rule will have on the viability of the Slymans anci Inkses’ defense.
According to FirstMerit, before granting a motion for relief from judgment, this Court
should consider whether the Slymans and Inkses Will be able to prové their defense. It

has argued that the parol evidence rule will bar any evidence that the Slymans and
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Tnkses may attempt to present regarding the alleged forbearance agreement. The Ohio
Supreme Court has held, however, that, “[u]nder [Civil Rule] 60(B), a movant’s

" burden is only to allege a meritorious defense, not to prove that he will prevail on that

' defense.” Rose Chevrolet Inc. v. Adams, 36 Ohio St. 3d 17, 20 (1988). We, therefore,

reject FirstMerit’s argument.

FirstMerit has also argued that our decision is inconsistent with this Court’s

decmon in F. zﬁh T hzrd Bank v. Reddzsh 9th Dist. No. OZCAOOI(S M 2002 Ohm -5030.
In Reddish, Fifth Third Bank foreolosud on property ovmed b} Robert and Latricia
Reddish. The Reddishes counterclaimed, arguing that the bank had orally agreed to
modify the loan. This Court determined that the “plain language™ of Section 1335.05
barred the Reddishes’ counterclaim. Id. at 4 25. This Court does not appear to have
analyzed whether the Reddishes could assert their oral-modification argument as a
defense to the bank’s claim independent of their counterclairﬁ. Id atq 20—26. We,
therefore, do not believe that Reddish controls the resolu’cibn of this case.

| Upon review of FirstMerit’s application for reconsideration, we conclude that it
does not call to our attention an obvious error in our decision or raise an issue that we
did not properly consider. Garfleld His. City Sch. Dist. v. State Bd. of Ea’uc.,’SS Ohio
App. 3& 117, 127 (10th Dist. 1992). The application for reconsideration is denied.

Clair E. Dickinson, Judge.

Concurs:
Carr, J.
Belfance, J.
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COUNTY OF SUMMIT ' '
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. : ét_ii’,.{.n S LA i
FIRSTMERIT BANK, N.A.
‘ ~ CA/No. 25980
Appellee S 76187
v. |

DANIEL E. INKS, et al. |
Appellants _ . JOURNALENTRY

i’*‘irstMe_rit Bank VN.A. has moved this Cowrt to certify a (;onﬂict bet%reep its
j‘udgment in‘fhjs case and those of the Fifth District Court of Appeals in Fifth 17 hz‘r;z’
Bank v. Fabate, 5th Dist. No. 2005CAG0180, 2006-Ohio-4239, the Fighth Distﬁct
Court of Appeals in Lemmo v. Petti, 8th I')ist‘. No. 48343, 1984 WL 6333 {Dec. 6,
1984), the Tenth District Court of Appeals in Nicolozakes v. Deryk Bgzbrz‘eld
Tangeman Irrevocable Trﬁst, 10th Dist. No. 00AP-7, 200(3 WL 1877521 @ec. 26,
- 2000), énd the Twelfth District Court of Appeals in Winfon Smiﬁgs & Léan Co. v.

| Eastfork Trace Inc., 12th Dist. No. CA2001-07-064, 2002-Chio-2600. We grant the

motion because our judgment in this case conflicts with the judgment of the Tenth

District Court of Appeals in Nicolozakes v. Deryk Babrield Tangeman Irrevocable »

Trust, 10th Dist. No. 00AP-7, 2000 WL 1877521 (Dec. 26, 2000), on the same
question of law. .
Article IV Section 3(B)(4) of the Ohio Constitution provides that, whenever the

judges of a court of appeals determine that a judgment upon which they have agreed
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conflicts with a judgrent of another court of appeals, they shall certify that conﬂiét 0
the Ohio Supreme Court. In Whitelock v. Gilbane Bldg. Co., 66 Ohio St. 3d 594, 596
(1993), the Ohio Supreme Court held that, for certification ninder Article TV Section
| 3(B)(4) to be appropriate, three conditions must be satis:,ﬁed:

First, the certifying cotirt must find that its sudgrent is in conflict with the
judgment of a court of appeals of another disirict and the asserted conflict

must be “upon the same question.” Second, the alleged conflict must be

on a rule of law-not facts. Third, the journal entry or opiion\ of the
certifying court must cleatly set forth that rule of law which the cex‘\‘bi\fying

court contends is in conflict with the judgment on the same q’uestioﬁﬁf .

other district courts of appeals. -

S
Id. (Emphasis in original). The issue thaf FirstMerit has proposed for
certification is: “Does the Statute of ‘Fras;'tds bar a defendant from ébtaiming relief
from a cognovit judgmeﬁt by asserting, as an alleged defense to judgment, a claim
arising out of an alleged oral loan agreement that is within the Statute of Frauds.”

In Fifih Third Bank v. Labate, 5th Dist. Nos. 2005CA00180, 2006CA0040,
2006-Ohio-4239, Fifth Third Bank obtained a cognm.iit judgment against Rebeeca
Labate. Ms. Labate moved for relief from judgment, arguing that the bank co'mmitted
fraud Whe.ﬁ it incorrectly to}é her that the documents she was signing contained the
terms they' had negotiated. She- also afgued that the bénk “slipped” a security
agreement into the stack of loan documents, Jd. at § 36. She argued that, because of
the fraud, the bank should be estopped from asserting that the statute of fréuds

prevented the court fom looking outside the written documents. The Fifth District

rejected her argument because it concluded that Section 1335.02 of the Ohio Revised

e

60



Journal Entry, C.A. Nos. 25980, 26182
. Page 3 of 6

|| Code requires loan agreements to be in writing and that the terms of such agreements
to be determined solelyﬂom_ the written documents. 7d. at § 37, 40.

Unlike Laéafe; this case involves an agreement that was allegedly negotiated by

the parties to a loan agreement after the agreement had already been breached. We,

therefore, conclude that the cases do not present the same question of law.

In Lemmo v. Petti, 8th Dist. No. 48343, 1984 WL 6333 (Dec. 6, 1984), Robert

Lemmo obtained a default judgment against his tenants. The tenants moved for relief

from judgment, asserting that Mr Lemmo had released them from the leass
agreement. Tivay also filed a counterclaim alleging that Mr. ismo had orally agreed
to renew their lease. The Eighth District Cowurt of Appeals upheld -the denial of the
tenants’ motion, concluding that they had “failéd to show any meritorious defense™
because “proof of the oral release defense would be barred by the statute of frauds.”
Id. at *3.

In this case, FirstiMerit argued that the Slymam and Inkses’ oral-forbearance-
agreement defense was bamed under Sections 1335.02 and 1335.05 of the Ohio
Revised Code. In Le*mmo, the court did not identify which statute it was applying.
| We note that the Géneral Assembly did not enact Sec;fion i335.02 entil eight years
after Lemmo was decided. Although Section 1335.05 existed in 1984, the Eighth
District may have Beeﬁ applying Section 1335.04, which @rovides that “[n]o lease . . .
shall be . granted except . .. in Writmg ... FirstMerit, therefore, has failed to

establish that Zermmo and this ¢ass conflict upon the same question of law.,
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In Nicolozakes v. Deryk Babrield Tangemar Irrevocable Trust, 10th Dist: No.
00AP-7, 2000 WL 1877521 (Dec. 26, 2000) George Nlcoiozake:, bought 2 house for
Rebecca Tangeman to live in. Mr. Nicolozakes later sold the house to the Deryk
Bﬁbrield Tangeman Jrrevocable Trust for $250,000, which he secured with- a
mortgage. When the trust defaulted, Mr. Nicolozékes foreclosed. Ms. Tangeman
alleged that Mr. Nicolozakes’ intent had been to give .the‘ property to her, but théy
disguised the transaction as a sale for tax purposes. She also alleged that, even if the

trapsaction was a sale Mr. Nicolozakes later renounced his interest in the property,

gxﬂmg it to the trust. The Tenth stmct upheld an award of summary judgment to '

M. Nicolozakes, noting that Section 1335.04 of the Ohio Revised Code requires all
transfers of an interest in real property to be in writing. It also concluded that Ms.
Tangeman’s argument that Mr. Nicolozakes had later discharged the loan was barred

becanse “a discharee of a mortgage is an interest in land and is required to be in
g 2 g ‘

writing under the Statute of Frauds[.}” Id. at *4 (citing Gatis v. GMBH, 14 Ohio App. .

30243, 247 (11h Dist. 1983)

In Nzcolozakes the Tenth District determined that Section 1335.05 of the Ohio
Revised Code barred Ms. Tangeman from defendmg against a foreclosure action by
alleging tﬁat M. Nicolozakes had orally released her from a note and mortgage. In
this case, this Court determined théft the Slymans and Inkses cou{d defend against an
action to enforce a guaranty by arguing that FirstMerit.and 'AShla'nd Lakes had orally
modified their agreement. We conclude that ;ihe two cases conflict on the same

question_ of iaw, which is whether the language in Section 1335.05 providing that
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' “[njo action shall be brought . . . o charge a ‘person ... upon a contract or sale of
lands . .. or interest in or concerning them . . . unless the agreement . . . 1s In writing . .
” prohibits a defendant from argumg.that the parties to a coufract involving land
orally agreed to modify the terms of the their agreement.

In Wintorn Savings & Loan Co. v. Eastfork Trace Inc., 12th Dist. No. CA2001-

Loan to finance a real estate developmegt When Winton refused to disburse funds for
two improvement projects that Eastfork wanted to perform on the land, Eastfork

stopp'ed repaying the loan. . After Winton foreclosed, Eastfork filed a counterclaim,

According to Eastfork, because the loan was a line of credit, 'any funds tha’; it had
repaid to Winton should have beer;x avaﬂablé to it to finance the improvenient projects.
The tx;_iai court entered sumnmary judgment for Winton. The Twelfth District affirmed,
holdi_ng that, under Section 1335.02, ‘whether the loan was a line of credit had to be
determined solely from the partiés’ written agreement. /d. at 710, 12.

Winton, like Labate, only involved the interpretation lof a loan agreement at the
time it was sigoned. In this éase, the Slymans and Inkses have afgued that the parties to
a loan agreement orally agreed to modify the agrgement years after ifs execution. We,
therefore, conclude that the Twelfth District’s decision in Winfon is factually
distiniguishable. |

Upon review of FirstMerit’s motion fo certifyv a conflict, we conclude that our

decision conflicts with the decision of the Tenth District Court of Appeals in

07-064, 2002~Oh1'o—2600, Bastfork Trace Inc. obtained a loan from Winton Savings &

alleging that the parties had orally agreed to treat-the loan as a line of eredit.

63



Journal Entry, C.A. Nos. 25980, 26182
Page & o6

Nicolozakes v. Deryk BabriéZd Tangemari Irrevocable Trust, 10th Dist. No. 00AP-7,
2000 WL 1877521 (Dec. 26, 2000). Accordingly, we ‘certify the following questioﬁ to
the Ohio Supreme Cowrt: “Whether Sécﬁoa 1335.05 of the Ohio Revised Code
|l prohibits a party from raising as a defense that the parties to a contract involving an
interest in land orally agreed to modity the terms of their agreement.” The motion to

| certify a conflict is granted.

(e, T - NP N —

Clair E. Dickinson, Judge.

Concurs:
Carr, J.

Dissents:
Belfance, J.
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SUMMIT COUNTY N THE COURT OF COMMON PLEAS
- CLERK OF @Uﬂ*s SUMMIT COUNTY, OHIO
FIRSTMERIT BANK, N.A. ) CASENO. CV2011-052676
| ) '
. ) YUDGE JUDITE HUNTER -
Plaintiff, )
~vs- ) ORDER
I ) {final and appealable}
DANIEL E. INKS, &t al. ) -
Defendants. 3

- -

T.'tus matter came bmore the Couf on Motion of Defendants Daniel B, Inks, Deborah A
Ifﬂk.b, David 1. Slyman, and Jacqueline Slyman {Guarantors) to Vacate the Cognowt Iudgmvnt .
rendered in favor of Plaintff Fl*’Stme*it Bank and against the above guarantors on th 17 L2011,

The Court has been adx m&d having reviewed the Motlon; affidavit of Daniel Inks, and
exhibits; J”lmﬁll s briefin opposition, B,J..x,ldi.; dit of Thomas Rrumel, and EXhlbltS two deposition
transcripts; hearm testimony and exhibits; pos*-heenng bnufs pest»hcarmg proposed ﬁndmgu
of fact and concluswm of law; transcript from the September 21, 2011 heam;g, tbe plendlngb
docket: and applicable law. Upon due congideration, the Cou;t finds said Motion not well taken

and it is denied. -

 PROCEDURAL HISTORY

On May 17, 2011, Plaintiff filed a Complaint for Cognovit Judgment against the above

refersnced Defendant Guarantors, answer o Defendants’ behalf based upon warrants of
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confession, and affidavit of Thamas Krumel, Senior Vice President for Firstmerit Bank On the
" same day the Court granted Cognovit Judgm‘ent‘ against the above referenced Defendant

Guérant_ors, jointly and severslly, in the ameunt of $3,337‘,467 .17 total, plus interest, court costs,

and atiorney fees.

Approxunmciy two weeks thereafter, the Defendants filed their Civ. R.60(B) Motion to

- Vacate the Cognovit Judgment.  After hrmted rcmand from the Nmth Dxbtrlct Court of Appeals,
this maﬁm was ulumately set for evidentiary hearing on September ')1 2011, Michasl Chamas
Ryan Gilbert, and Deniel Inks all testified as witnesses for the Defendants. Defendants als
uﬂroduccd the testimony of Marc Byines and Michael Lavelle by way of depomnon transcript.
FirstMerit did not produce any witnesses on its behalf at the hearing. This matter is now ripe
for review,

FINDINGS OF FACT

1. FirstMerit isa ‘naﬁonal banking association organized and existing under the laws of the
Umtcé States. FirstMerit maintains g place of business in Alcron Chio.

2. Ashiand Lakes, LLC (Ashland Lalces) isa limited liability company organized and
éxisting under the laws of the State of Ohio. Ashland Lakes is nota pfm:y to this action.

3. 50% of the membership interest inl Ashland Lakes is owned by Defandant_D;wid Slyman,
The other 50% ofthe membership interest in Ashland Lakes is Owlled by‘two entities in which
Defendant Daniel inkc oWnS 50%. Mz, ks serves as Ashland Lakes’ “managing member.”

4, Defbndants J acquehnc Slyman and Deborah Inks are married to Mr, Slyman and M:
Tnks, respectively.

5. Asnlanc’ Lakes, M. Inks, and Mr, Slyman signed & Promissory Note, dated June 27,

2005, executed and delivered to FirstMerit in the original principal amount of $3,500, 000.00.
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{Not e) The Note was secured by 2 mortvagc interest on real pmpem owned by Ashland Lames
in Ashland Couﬂ_ty, Ohm. Defendants persopally guaranhad the obligations of Ashland Lakes,
Mr. Inks, and Mr. Slyman to FirstMeri wi;ih_ respcé‘c, {0 the Naote as evidenced by the
Mod1ﬁcanon and Exrenamn Agreement, and individual guaranties, a1l dated October 24, 2005.

6. After Ashland Lakes defaulted on the Note/Modification and Extension Agr eement on

._ January 12, 2009 FﬁstMmﬂt commenced a foreclosure action on the propr.mes in the Ashland
County Court of Common Pieasé in the case captioned FirstMerit Bank, N Av. Ashland Lakes,
LLC, et al., Case No, o@ci@ozz |
(¥ OI&CI'DSLLIL Case).
7. Firg tMent entered into three sepma’ce written forbearance agreements w1th Ashland Lakes
and Dciendants dated as of February 6, 2009, June 12,2009, and December 12 ’«‘009 |
8. Ashland Lalkes and Defendants defaulted under aH of the Prior Forbearance Agrwments
mcludmg defaulting under the December Forbearance Aglesmeni by failing fo Tepay the Note in
fill on or before June 30, 2010.
9. After Ashland Lakeb and Defendants defaulted vnder the Dycembel Forbearance
Agresement, the Ashland County Court appoirited a private auctioneer to canduct a public auction

of the Properties. The auctioneer scheduled the auctmn for Dacembei 15, 2010.

10. ~ OnDecember 14, 2010, Ashland Lales filed a Chaptcx 11 bankuptey pEtlthD in the U.3.
Bankruptcy Court for the Noﬁ;hem District of Ohio, Case No‘ 10-22080 to block the auction.
11. . FirstMerit moved. to disrmiss the Bankruptey Case. In response, Ashland Lakes consented

to the dismissal of its case, and the Bankruptey Court dismissed the case on January 6, 2011,
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12. Thcreaﬁer—, the auctioneer rescheduled the auction for March 9,2011, At the auction, the
Properties sold for §1,760,000, and on March 25, 2011, FirstMerit filed motiouns in the
Foreclosure Case to confirm the auction gales, |
13. Om April 7, 251 1, Ashland Lakes, represented by the same atiorney who represents
Défendan‘ts here, filed & Motion io Set Aside the Sheriffs Sale and in Opposition ta FirstMerit’s
Motioﬁ o Confirm Sheriff's Sale (combined objeciiori to the confirmation of the auction sales
aud a motion ’ﬁc sef aside me auction sale‘s}. Ashland Lakes objectad to.the'salles confirmation
on two grounds: first, that FirstMerit was legally prohibited from conducﬁng the suction by
virtue of an oral forbearance agreement; and second, that certain defects were contained in the
appmzsal upon which the auctioneer relied to estabhsh the minimum sale price. M, Inks
provided an affidavit on be‘ialf of Ashl*md Lakes in support of its confirmation abjection. A

- copy of said affidavit was attached as Exhibit A to the Defendants® Civ R 60(B) Motion in thiz
case, _
14, On April 15,2011, the Ashland Court denied Ashland Lakes’ Motion with respect to he
alleged oral forbearance agreement The Ashland Court specifically held: “Furthenmore, the
Court finds that Defendant Ashland Lakes, LLC has failed to establish ﬂl?«i any forbearance
agreement precluding the sale was evex consummated by the parties. The Court therefors finds
that asseriion‘by Defendaﬁt 1o lack merit.” '
15, The Ashland Court thereafier scheduled a hearing on Aghland Lakeé’ abjections to the
appraisals. Mr. Inks testified at the April 25, 2011 hearing.
16. By Judgment Entry June 3, 2011, the Ashland Court yltimately denied the balance of

Ashland Lake's objections (including the objections to the appraisals) and granted FirstMerit’s
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Mations to Confirm the sale, The Court directed FirstMerit to submit proposed confirmation
decrees. |
17, Ashland Lakes has appealed the April 15 and June 3, 2011 Jud'gmcm Entries. The appeal
remains pend;?ng. ' |
18, Defendants’ Civ.R. 60 (Bj Moﬁon generally alleges they are entitled to relief from the
cognavit jﬁdgment due to pon-default (Ashland Lakes and the Bank entered into a settlement
agresment) and novation. FirstMerit argues in opposition: (1) the Gwr’an’to? Defendants are

- collaterally estopped from argning the oral setdement agreemment between FirstMerit and |
Ashland Lakes, (2) that the settlameﬁt agreement must be in writing, and (3) no oral settlement
agreement was reached between the FirstMerit and Ashland Lakes.
19,  In connection Witﬁ Defendants’ Rule 60(B) Motion, thé following .oparati.ve facts were
gcneraﬁy alleged: | | .

{(a) Ashland Lakes and the Bank (FirstMerit) agreed to settle their dispule at a
Jarmary 7, 2011 meeting. One of the terms to this agreement was that the Bank agreed not o
pursue any légal proceedings agginst the Guaranfor Defendants (Daniel E. Inks, Deborah A.
Tnks, David J. Slyman aﬁd I eicciueiine Slyman). (As part of this agreeme t) the Bank agreed .1;0
accept $1.6 Million from Ashland Lakes: $1.3 Million as soon as replacement financing could
be secured, and $300,000 in October 2011 once Ashiand Lakes had sold two homes on A’:zhe» '
prépéﬂy. | |

(b)  OnMarch 7, 2011, Danlel Inks and FirstMerit represertative Thomas Kriunel
conducted a telephone conversation wherein they reached an settlement agreement with
sufficient pariicularity té form a binding contract. Inl;:s and Krumel discussed Inks' March 7,

2007 e-mail to Krumel and reached a mutual determination on éach, of the line items.
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(;:) On March 8, 2011, the parties took the following actions, congistent with the

: foxmauon of an oral setflement figracmem reached the day before:

(fy M. Krumel telephoned Westfield Bank at 8: OO AM. on March 8, 2011,
the day sfter the oral seftlement agreement was reached.

(i)  Mr. Krumel also called Dan Tnks on March 8, 2011, asking about the
$159,000 Ashland Lakes was 10 deposit with the Rank and indicating he was pertarbed with
Westﬁeld for failing to return his call.

(i)  Ashland Lakes’ stood ready, willing and ablc to peﬁform its thgmons
under the oral settlement agrcemcnt:

(1)  Ttobiained a firm loan commitment from Westfield Baxk,
{2) Tt ohtained $150.000 in new equity 50111 Michael Charnss,
(3) Tt obtained $150,000 in new equity from Michael Lavelle,
(4y . It secured a loan from WMarc Byrnes fo cover the $150,000
“deposit required by the Bank and agreed upon by the '

parties.

(iv)  OnMarch 8,2011, Ashiand Lakes attemnpted o contact Mr. Krumel four

or five times to receive instructions on how to deposit $150,000 as required by the Bank and to

rmake the $9,000 payment for the Banl’s appraisal.
(v)  Mr. Krumel gid not return Ashland Lakes™ calls until close of business.

20.  Upon review of the evidence, the Court finds that no written or verbal agreement was

entered into st the January 7, 2011 meeting or shortly thereafter. The parties merely discussed a

broad framework of a potential settlement pursvant to which Defendants and Ashland Lakes

would pay FirstMerit $1,300,000 at an indeterminate time, funded through a combination of debt
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financing the sale cf a portion of the Properties, for a total of $1,600,000 in satisfaction of those
 parties’ indeb*ted’imss 0 Eirsi.Merit. This broad understanding was never put in writing, nor was.’
Défcndants’ assertim; that FirstMerit agreed not 1o pursus any legal proceedings againat the
Gugrantor Defendants.
21, The record establishes that the parties did not discuss several terms of the proposed -
trapsaction, including, without limitation, when the $1,300,000 paymént was to be made, lzéw
exacily it was to be fundéd, how certain rent monies being held by the court-appointed receiver
-of the Propey;ics would be disbursed, or terins of the conumitraent letter from Westficld Bank.
Furthammre, Defendants have failed to produce a writing, signed by FirstMerit, mermorializing
the terms of the alleged agresment from that meeting. |
22._ With respect to Defendants” allegation that between the time of the | anvary 7 2011
1mual meetmcr and March 7, 2011 FirstMerit entcmd into a valid and cnforceab1° forbearance
agrcemmt W‘lth Ashland Lakes, it appears that the parties mcraly confinued to discuss the terms
for a potential forbsamnca agreement md that no deﬁmtc terms were ever agreed upon. See
generally, the e-mail exchanges betwecn Tnks, Krumel, Gilbert, and the attorneys for FirstMerit
and Ashland Lalkes.
23, Mr, Inks a.llugcs that, in varions telephone convers atmns later in the afternoon of MatcH
7, 2011, Mr. Krumel suppcs&dly agreed over the phone o accepi fhe &15 0,000 deposit-a
contention Mr Krumme! denies. Mr. Inks also alleged dunng the heanng, for the first time, that
M. Tnks agreed to pay $9,000 for the appraisal, agreod that FirstMerit would represent and
wartant the conclusions of the appraisal in the Draft Forbearance Agreement, and that FirstMerit
supposedly agreed to allow Mr. Inks to ;etain the rent money being held by the receiver. But

then M. Tnks claimed that on the moming of March 8, 2011, FirstMerit said it would not
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1eprescn‘t and warrant the conclusions of the appraisal in the Draft Forbesrance Agreement, and

| Mz, Inks then claimed that he agreed that Fn‘s’cMcm did not have to do so. Mz, Krumel denies
agreeing by telephone to any of these changed terms. |

24, However, it is undisputed that, no later than 4:00 FM on Marcb 8, 201. 1, Mr. Krumel
spoke 1o Mr. Inks by telephone and advised him that FirstMerit would not agree to a forbearance
and that the auction would proceed as scheduled. | |

25, It ié further vndisputed that the draft forbearance agreement was never “revised” in
written form and/or signed By sither party priot to the March 9, 2011 auction,

CONC LUSIONS OF LAW

1. Civ. R. _60(B) provides relief from final judgment for the following reasons:
(B Mistake, inadvertence, surprise, or excusable neglect; '
(2)  Newly discovered evidence which by due'diﬁgance could nof have been
discovered in time to move for a new trial under Rule 59(B);
(3)  Trand, whether heretofore denominated intrinsic or extrinsic, misrepresentation or
other misconduct of an adverse party; |
(4)  The jndgment has been satisfied, released or d‘isehargad, or & pricr judgment npon
which it is based has been reversed or otherwise vacated, or it is no longer
equitable that the judgmcnt should have prospective applicaﬁon; or
(5)  Any other reason justifying relief from .the ndgment.
2. Civ. R. 60(B) is the pmcedﬁral too! used to vacats all judgments, includ;lng cognovit
yiotes (or promissory notes). Adomeit v. $altimore (19743, 39 Oliio App.2d 97, 101, Nermally,
to prevail on a metion for relief from judgment pursuant to Civ. R. 60(B), the movant rﬁusi

affirmatively demonstrate: 1.) it is entitled to relief under one of the grounds set forth in Civ. R.
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£0(B) above, 2y ithasa meritorions defense or claim to present if relief is grantcé, and 3.) the
motion is timely filed within the time Hmit set ﬁy Civ. R. 60(B). GTE Auzémaﬁc‘EZectric v, ARC
Indus(rieé (1976), 47 Ohio 8t.2d 146, 150-51, Ifaparly fails to prove any of these three
clements, the trial court must deny the motion. Rose C'hevrolei, Inc. (1988), 36 Ohio §t.3d 17, '
20.

3, A party’s burden, hawever, is lessened when filing a motion to vacate judgmentona
cognovit note. Waldman Fz‘nanc;z’al v. Digttal Color Imaging, Inc., 2006 Ohio 4077, P9, Ninth
App. Dist. Nd, C.A.23101. In 'su_ch.'a case, the movant need only affirmatively demonstrate ;he

| second and third elements for relief from judgment under Civ, R. 60(B) - that there is a
mcritofious defanse and thet fhe motion was timely. Jd, citing Medina Supply Co., Inc. v.
C’orrado (1996), 116 Ohio App.3d 847, 850-851. | |
4. As the'p‘ending Meotion to Vacate Judgment relates to & cognovit note, Defendants do not
have to establish the first element of the GTE Automaic Electric test - that they are entitled to
relief under one of the grounds set forth in Civ. R 60(BY(1) through (5).

3. As to the second element the GTE Automatic Eleciric test, e Court concludes fhat
Dt}fendauts‘ Motion was timaljf made, The Mqtion wés filed within two weeks from the date of
the Cognovit Judgment.

8. As to the third element the GTE Automatic Electric test, Defendants’ allege the
meritorious defense that the y;arties (Ashland Lakes, De:fendants, and EirsMarit) entered into the
oral forbearance agreement in which FirstMerit agreed ot to exercise its rights and remedies
under the Joan docux\nen’cs, including the right to pursue legal pro ceedings apainst the Guarantor
Defendants. Upon review, alﬂmuﬁh the parties are at odds whether an oral forbearance

agreernent was ultimately entered into, the Court finds that Defendants have asseried operative
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facts that demonstrate that they have a m@ritoriaus defense that could justify relief from
judgment. See e.g., Coole Family Invests. v. Billings, 2006 Ohio 764, Ninth Diét. C.A. Nos.
OSCAOOBSSS‘ and 05CA008691, at P19 (a moving party is not required to prove that he will -

 yltimately prevail if reliefis grapted). However, upon review of Plaintiff’s other arguments

~ with respect 1o the alleged oral forbearance agreément, the Court finds Defendants® defense is

barred by issue and claim preclusion, barred by the statute of frauds and contrary to statute.
7. First, this matter 1s barred by the doctrine of claim and issue preclusion. Ashland Lakes
raised the identical claim in its Ashland Lakes® Motion to Set Aside the Sheriff's Sale and in
Qpposition to FirstMerit’s Motion fo Confirm Sheriff's Sale, and relied on the same Inks
Affidavit that Defendants rely on herein.  The Ashland County Court speciﬁcélly held that no
such agreement was made and denied thaf Motior
8. While Ashland Lakes has appealed the April 15 and June 3 Judgment Entries, the mere
filing of ah appeal does ot act fo négéte any‘ preclusive effect those orders have. Cully v.
Lzzrhgran Med, Ctr. (1987), 37 Ohio App.3d 64, 65 (“it is well-seitled that the pendency of an
éppeai does not prevent the judgment's effect as res judicata in a subsequent action.”). ‘
9. The Ashland County Cowit’s orders preciude re-litigation of the enforceability of the
alleged oral forbearance agreement in this case. Claim and issve preclusion apply to final orders.
Grava v. Parkman Twp. {1995), 73 Ohio St.3d 379, syllabus (claim preclusion); Fort Frye
Teachers Ass'n, OFA/NEA v. State Employment Rélaziom Bd. (1998), 81 Ohia 5t.3d 392, 395
(issue preclﬁsion}. An order confirming a jndicial sale is a final ordér under established iayv,
See Citizens Loan & Say. Co. v. Stone (1965), 1 Ohio App.2d 551, 552 and C‘frz'zerzs Mortgage
Corp. v. McDaniel (Oct. 30, 1981), 4th Dist. No. 748, 1981 WL 6046, at *1. In this case, the

June 3rd Judgment Entry granted FirstMerit's confirmation Motions and directed FirstMerit to

10
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submit cunﬁrmatidn decrees for entry, The CQurt finds these orders to have sufficient finality fo
have a prcchu*vc effect. |
10.  Futhermore, the Defendants stand in privity with Ashland Lakes, ard 23 such, are bound
by the Ashland County Court’s determination and are precluded from re-litigating the issue of
the existence and enforceability of ﬁle alleged oral agreement here.
1 - Whﬁe Defendants were not parties to the un detlying foreclosure case, t.1ey are in prmty'
with Ashland Lakes and are equally bmmd by the A.shland County Comrt’s }Udgﬂl@ﬂt Gene ally
Qpeaqno “what constitutes pnvrcy in the context of res judicata is somewh“t amorphous.”
Brown v. Dayton (2000), 89 Ohio St.3d 245, 248. However, the Supreme Court has “applied 2
" broad definition to determine whether the relationship between the parties is close enough to
mvoke the doctrmc“ and thus, “a mutuality of intersst, including an identity of desired resui‘c
may create privity.” Kirkhart v. Keiper, 101 Ohio St 3d 377, 2004~ Ohxo 1496, at ‘{8 (quoting
Brown, 89 Ohié) St.3d at 248). The Court notes t,hat Defendanis’ were listed as guarantors i 11; the
revised Draft Forbearance Agreement referenced to and attached to Krwmel’s March 3, 2011 &~
mail to Inks. |
12.  The Coust finds that privity exists between Defendants and Asb‘ and Lalkes, both because
Mr. Inks and M. Siyman own and/or control Ashland Lakes, and because all Defendants had fhe
«abiliiy to participate, end in thc ease of Mr. Inks did participate, in the und;rlying foreclosure
case. In addition, had Ashland Lakes prevailed in the Ashland County case, that Court’s
judgiment would have given Defendam‘s' a direct benefit. .
13, Defendants share a very close relationship with Ashland Lakes. Under Ohio law, the
owners of closely held entities, such as close corgoraﬁons, ‘parcnerships, and companies,

generally stand in privity with their entities. See, e.g., Polivehak v. Polivehalk Co., 8th Dist. No.

11
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' .91794, 2010—011:15-1656, at 920 '{hoidi.ng that a partner of & partnefsbip was in privify with the
partaership, sugh that the pariner was barred from reiitigating aco gno:vit judgment entered
against thé partnership but not against her); Business Data Systems. Inc. v. Gourme! Café Corp.,
9th Dist. No. 23808, 2008-Ohio-409, at 31 (agreeing that *a corporation is in privity with its
shareholders™); and O Nesti v, DeBaritolo Realty Corp., 113 Ohio St 3d 59, 2007-Ohio-1102, at
410 {observing that an association and its members may be in privity). In this case, Ashland
Lakes is a single purpose enUty owned 50% by Mr. Slyman and 50% by two entities in which
Mr. Inks has a 50% intcl‘est,, Mr. Inks is also Ashland de(es""‘managing member.” The Court
concludesthata sufﬁcient relationship exisfs to esiablish privity.

14,  Moreover, Defendants share a “mumality of interest” with Ashland Lakes. See, .0,

O 'Nesti, supra at 99 (“[i]ndividuals who raise identical legal claims end seek identical rather than
individually tailored results may be in pm'z ty.”); and Brown v. Dayton (7000), 89 Ohio St.3d
74:) 248 (ﬁndm iy that a “mutuality of interest, 111cludmg an identity of desncd result,” creates
‘pnvxty) Defendants allege th?t both they and Ashland Lakes were parties to the same putported
oral forbearance agreement with FirstMerit in the underlying Foreclosure Case. Defendants
allege that, under this auegca agxecmam hoth they and Askland Lakes were to receive debt
forgiveness. Mr. Inks was personally mvolmd in the consartium that planned fo acquire the
properfics pursuant to the alleged oral agreement, And Defendants seek, in this proceeding, the
identical relief that Ashland Lakes sought in the Fomclosurc Caae judicial enforcement of the
alleged aral forhearance agreement agafnst FirstMerit, Thus, Defendants share a “mutuality of
interest™ Witﬁ Ashland Lakes and are equally bound by the Azhland County Court’s judgment in
the underlying foreclosure case. See, 8.g., Sfale ex rel. Schachier v. Ohio Public Employees

Retirement Bd. (2009), 121 Ohio St.3d 526, 2009-Ohio-1704, at §936-37 (finding that adverss

12
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PERS service credit dctemﬁnéiﬁon against one employee of the Legal Defender Office had
preclusive effect against‘ aﬁother employes who pa’rticipated in the other employee’s h&ri@,
particularly sir‘lce, s determination against PERS would have beneﬁﬁcd both employees, and
Daniel v. Shorebank Cleveland, 8th Dist. No. 9283;2,'2010—01:&04054, at 418 {observing that all
threé co-borrowers under a loan would be in privity with one another with respect to a judgment
in favor of the bank, even if not all of the co-borrowers were parties to the prior proceeding,
because all co-borrowers sought the éame rﬁsu’lﬁ).

15, This mu‘cuahty of 1merest is further evzdcmed by M. Tnk’s auéci involverment in ﬁv
Ashland County case, Mz, Inl\:s directly participated in the Foreclasure Case, subritting an
affidavit on Ashland Lakes’ behalf%the same Inks Affidavit he filed in this case—and testifying
for Ashland Lakes at the heariné; on the Confirmation Objection. In addition, Defendants are
répresented by the same attorneys who represented Ashland Lakes in the Foreclosure Case, and‘
all Défcndania therefora ‘mew or should have known, about the Foreclosure Case proceedmgs
and could have participated. "lhts level of parhmpaﬁon is sufficxent o e:ﬁabhsh privity, see, e.2.,
Schachter, 2_009—011310-1704, at {9 38-39 {finding privity existed where a non-party participated
in the proceedings or had the. qpportunii’y 1o leu ihe proceedings bt t chose not to), particutarly
where, as here, Dafend;{nts would have benefiited had Ashland Lalkes prevailed on the merits of
itsConﬁlmati.on Objection. |

16. Dcfendanis as plmes of Ashland Lakes, are barred from Ie~11t1gatmg the foreclosure
agx'eemcnt"s existence as a matter of claim and issue preclusion based on the Ashiand County

_ Court®s April 15 and 3111&: 3 Iudgtﬁant Entries in the foreclosurs case, As such, Defendants’
alleged defense is barred by the doctrine of issue and claim preclusion.

17.  The Court also finds Defendants’ alleged defense is barred by the Statute of Fraud\:
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Defendants’ have alleged. that Ashland Lakes and Firstl erit entered info the alleged oral
forbaalancc agw-‘-mvnt Fowcver this defense 1acks merit : because forbearance ag*eemems fall
within the statute of ﬁ‘auds and must be in writing to be enforceable.
18. Ohlo’s Statute of Frauds expressly apphes to commerclal loans like the loan at issue in
this case. R.C. 1335. 02(B) prcmdes in pﬁrtme'n p'xrt that “[njo party to a loan agreement may
bring an action on a loan agreement unless the agreement is in writing and is signed by the party
against whom the action is brought...” Courls have regularly applied R.C. 1335.02 to bar
enforcement of alleged oral agreements to make loans or to médify the terms of existing loans.
‘See, e.2., Ed Schory & Sons, Inc. v. Soc’y Nat'l Bank (1996), 75 Ohio St.3d 433, 438-39 (barring
the enforcement of an anelgeci verbal promise to finance a real estafe development); Lamkin v: .
First C‘ommumz;v Rank (Mm" 29, 2001), 10th Dist. No. 00AP-935, 2001 WL 300732, ##20-21
(rejecting oral modifica ston regarding his payment obli gatmns occuned as g ms‘*}t of
conv¢rsaﬁ0né with the banks loan officer); Fifth Third Bank v, Labate, 2006- O‘uo~4239 Fiffh
Dist. No. 2005CA00180 & 2OOGCAOOO40, at 941 (réjecting a defense to a cognovit judgment
based on an alleged oral promise to refinance a loan); ax*!lci Fifth Thz‘rﬁ’ Bank v, Reddish, 2002
Ghio 5030, Ninth Dist. C.A, No. 02CA0016-M, at P23 (rjecting an alleged oral agreement to
recast the payments and change the variable interest rate into ;ﬁ;;ed interzst rate).
19.  Forbearance agreements, like the alleged aral agreement here, are “10%111 égreemeﬁts" as
defined Ey R.C. 1335.02 and fall within the statute of frauds. Asa rasult; a t‘orBearemce
agreement must be in writing, and 0-'vra1 _forbearanca agreements are unenforceable as a maiter of
law. See, e.g., United States Sur. Co. v. Keycorp (N.D. Ohio Aug. 13, 2007), 2007 U.S. Dist.

Lexis 58996, *11( surety's action against bank based upon the purported oral forbearance is

4
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bmeé under the staiute of frauds because it constitutes a loan agréément, which is not in wiiting
nor swned by the party 10 be charged).

20. Ohio’s Statute of Frauds also apphes 1o the dlscharge of a mortgage as it 1s an intetest i

la nd R.C 1335.05 requires & contmct for sale of land t0 be in writing, Oral aoTeements to
release or dischargc a mortgage is void. Douglas C‘o. v, Gatts (1982), 8 Ohio App.3d. 186 187.°
See also, Gczrt,s v. EGT.G. (1983), 14 Ohio App.3d 24;3, 249.250 (rejecting an alleged discharge
of mortgagé by accord and satisfaction denied because the discha.rge was not redﬁcéd o writing)
;and Nicolozakes v. The Deryk Gab?z‘el fangeman Irrevocable Trust (Dec. 26, 2000}, Tenth App.
Dist. No. 00AP-7, 2000 Ohio App. Lexis 6135 (rejecting an alleged oral agréement aftéx the hoté
was executed to release deff:ndant’s obligation on the ﬁote and mortgage to effectuate a gift to
defendant’s trustee) Here, the a]leged oral forbearance acreemem contermp! lated the discharge
of the moﬂgage upon the completion of the other ferms of the agreament See Draft I*orbearcu ce
Agreement Scctxon 6(c), page five. As this alleged discharge was not reduced to writing, the
oral forbearance agreement - violated the statute of frands and is un&nfou:aablc

20.  Defendants’ effort to take the alleged oral _agrecment,om of the statite of frauds by ‘
characterizing it as a “settlement agreement” also lacks merit.  Ohio courts recognize a nasrow
exception to the statute of frauds for sctﬂambnt creemen'ts th"l* are made in open court aﬁd on
the record. See, e.g., Spercel v. Sterling Industries, Inc, (1972), 31 Ohm St 7d 36, paragraph one
of the syllabus; and State Dep't of Natural Resovrces v. Hughes (Nov. 30, 2000), 6th Dist. No.
£-00-002, 2000 WL 1752645, #3, unreported. Buf this exception does not apply to cases where
the putative “setilement agreement” was negotiated out of court without judicial involvement. In
those cases, thé agreameﬁt must be in writing to be enforceable if it otherwise falls wiﬁﬁn the

statute of frands, regardiess of whether it is a “settlement agreement” or not. Shermanv. Halnes

15
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(1993} 73 Ohio St.3d 125, 129 (holdmg that an alleged oral settlement agreement that violated

' the statute of frauds was unenforceable as a matter of law); Co;fzdommzums at Stonebridge
Owners® Association, Inc. v. Paton, 8th Dist. No. 94139, 2010-Chio-3616, at §13 (indicating
that the statute of frauds bars‘ enforcement of a verbal setflement agreement that involved the sale
of real estate); and iﬁioma& v, Thomas (1982), 5 Ohic App.3d 94, 99 (finding that an uﬁ-executed
marital separation agreement, negotiated out-of-court, i3 unenforceable under the statute of
frauds). Although Defendants cite the lone case of Bankers Trust Company QfCaZ ifornia v.
Wright, 2010 Ohio 1697, Sixth Dist. No. F-09-009 for the proposition that 2 oral settlement
é;greemenﬁ na foreclosure action s enforceable that decision has only persuasive aﬁthority.
Furthermore, the agreament at issue was a Ioan modification, and as such, it did not contemplate
fhe discharge of a mortgage.” Therefore, R.C. 41335.05 did not come into play, contrary to the
case herein. |

21, The agreement Defendants ssek to enforce is, at bes};, an out-of-court agreement.
Defendants do not clairﬁ, nor can they, that this so-called “settlement agresment” was entered
into on the record before a court of record, or was memorialized by a judgment entry entered by
“guch a court. As a result, ﬂlé alleged “setﬁement agreement” does not fall w}nlﬂ the narrow
statute of frands cxccp‘nan that exists for those oral agrecments ﬂ‘l’l’t are entered into on the 1ec&rd
in open court. As such, Defeudan‘rs alleged defense is barred by the Statute of Limitations,
22.  Lastly, Dofenaants agreement is also barred by the parties’ clear intent that any
forbearance be in writing to be enforceable, First, the parties had entered into three prior
forbearamc agreements, all of them in writing, in which Defendants agreed that FirstMerit
wou‘d not waive or mochfy any of its rights or remedies except ina writing szrmed by the banl.

Second, during the parties” negotiations, Mr. Inks 1epea1edly insisted that any deal be in wntmg
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to be enforceable. As a result, Defendants’ alleged meritorious defense contradicts their prior
course of dealings and Mr. Ini’s stated demand that the forbearance agreement be in writing.

23. Itis uﬁdispuféd that FirstMerit, Ashland Lakes, and Defendants were parties to three

prior forbearance agreements, prrsuant to which FirstMerit agreed to forbear from exercising its
rights and remedies and to otherwise grant Defendants financial accommodations. Each prior
forbearance agreement was in writing. Further, in the last such agreement, Defendants expressly
agreed that:

“Np Waiver. The failute or delay of FirstMerit in enforeing any right or

obligation or any provision of this Agresment in any instance shall not constitute

a waiver therzof in that or any other instance. FirstMerit may only waive such

right, obligation, or provision by an instrument signed by it.
K ok o

Amendments in Writing. No amendment, modification, rescission, walver, of

release of any provision of this Agreement shall be effective unless the same shall
be in writing and signed by the parties thereto.” '

-24; The tast obligation by FirstMerit to forbear terminated, at the latest, when Defendants
failed to repay th;a Note by June 30,2010. Defendants seek to enforce an alleged agreement by
the bank fo forbear or grant financial accommodations beyond June 30,2010, Todose, a
wﬁﬁ:&n forbearance or 193111 modification. agreement, sigme_d by FirstMerit, was yequired. No such
agreement exists, and any alleged oral forbearance agieemént‘i»s uneﬁforccablc.per the parties’
contract and cannot form the basis for relief from Judgment.

25 Inaddition, Mr. Inks’ testimony concerning the parties’ negctiations in March 2011
established that the parties required any agresments to be in writing, See also, Ink’s March 7
letter o Krumel, Under Ohio law, “when parties intend that their agreement shall be reduced 1o

writing and signed, no confract exists until the written agresment is executed.” Curry v. Nestle
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US4, Inc. (C.A. 6, July 27, 2000), No. 99-3877, 7000 WL 1091490, ¥7 (internal quotation
omitted). See also Owens v. Bailar, Second Dist. No. 2008CA29, 2009~Ohio—2741, at 420
(ﬁnding that where party to mediation did not manifest an intent to be bound absent a signed
sgreement, an alleged oral mediation agreement was unenforesable).

36, Mr. Inks admits that on March 3, 201 1, he telephoned Mr, Krumel and asked Krumel o
describe, in Wﬁﬁng; the terms on which FirstMerit would agree to cancel the auction, Mr. inl(s
adpits fhat Mr, Krumel sent him g Term Sheet on Wiarch 4, 2011, containing such termas, and

| that the Term Shest expres%ly conditioned any agreement on a written agreement, signed by the
hrsi\/lent Mr. Inks further admits that Mr. Krumel then sent him, oo March 7,2011,a vm‘c‘eu
forbearance agrcement«—the Draft Forbearance Agreement. Mr. Inks then sent Mr. Kn,me

letter on the afternoon of March 7ih that rejected the bank’s terms, made a counteroffer, and
 insisted Lhat the Draft Forbearance Acrrsemﬁnt he revised consistent with hiis counteroffer’s terms
by the mommc' of March &th, so the deal could be “sxgned by the various parties and eloss[d]”
priorrto the auction.

57 Taken together, these facts conclusively establish that both Defendants and FirstMerl
ma,mfested an intention not 10 be bound absent sxscution of a written agreement. While Mr. Inks
now claims that he dropped any requirement that g written agreerment be made within a half héur
after sending his March 7 Letter that expressly coptained such a requirement, ﬂﬂs claim does not
ﬁtiate the “no walver/amendments in writing” requirement.

2%, Roth Defendants’ prior dealings mﬂz FirstMerit and Defendants’ conduct cmnng the
i)artieg‘ unsuccessful forbearance negotiations demonsirate that the parties chd not intend to be
legally bound absent 2 written agreement. As such, Defendants’ alleged defense is barred by the

parties® clear intent that any forbearance be in writing to be enforceable.
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25, Based wpon fle above, the Court finds Defendants’ Civil Rule 60(3) Motion for Relief

from Judpgment not well taken and it is denied. There is no just reason for delay.

So Ordered.

UD GEyJUDT( HUNTER

cc via fax: Attorney Patrick Lewis
 Aftorney Scott Kahn
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1335.02 Actions on loan agreements.

(A) As used in this section:

(1) "Debtor" means a person that obtains credit or seeks a loan agreement with a financial institution
or owes money to a financial institution.

(2) "Financial institution” means either of the following:

(a) A federally or state-chartered bank, savings bank, savings and loan assdciation, or credit union, or
a holding company, subsidiary, or affiliate of a bank, savings bank, or savings and loan association;

(b} A licensee under sections 1321.01 to 1321.19 of the Revised Code, or a registrant under sections
1321.51 to 1321.60 of the Revised Code, or a parent company, subsidiary, or affiliate of a licensee or
registrant,

(3) "Loan agreement” means one or more promises, promissory notes, agreements, undertakings,
security agreements, mortgages; or other documents or commitments, or any combination of these
documents or commitments, pursuant to which a financial institution loans or delays, or agrees to loan
or delay, repayment of money, goods, or anything of value, or otherwise extends credit or makes a
financial accommodation. "Loan agreement” does not include a promise, promissory note, agreement,
undertaking, or other document or commitment relating to a credit card, a charge card, a revolving
budget agreement subject to section 1317.11 of the Revised Code, an open-end loan agreement
subject to section 1321.16 or 1321.58 of the Revised Code, or an open-end credit agreement subject
to section 1109.18 of the Revised Code.

(B) No party to a loan agreement may bring an action on a loan agreement unless the agreement is in
writing and is signed by the party against whom the action is brought or by the authorized
representative of the party against whom the action is brought. However, a loan agreement need not
be signed by an officer or other authorized representative of a financial institution, if the loan
agreement is in the form of a promissory note or other document or commitment that describes the
credit or loan and the loan agreement, by its terms, satisfies all of the following conditions:

(1) The loan agreement is intended by the parties to be signed by the debtor but not by an officer or
other authorized representative of the financial institution.

(2) The loan agreement ha>s been signed by the debtor.
(3) The delivery of the loan agreement has been accepted by the financial institution. ~

(C) The terms of a loan agreement subject to this section, including the rights and obligations of the
parties to the loan agreement, shall be determined solely from the written loan agreement, and shall
not be varied by any oral agreements that are made or discussions that occur before or
contemporaneously with the execution of the loan agreement. Any prior oral agreements between the
parties are superseded by the loan agreement.

(D) This section does not apply to any loan agreement in which the proceeds of the loan agreement
are used by the debtor primarily for personal, household, or family purposes and either of the following
applies: ‘

(1) The proceeds of the loan agreement are less than forty thousand dollars;

http://codes.ohio.gov/ore/1335.02 6/18/2013
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(2) A security interest securing the foan agreement is or will be acquired in the primary residence of
the debtor.

Effective Date: >01—01~1997
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1335.05 Certain agreements to be in writing.

No action shall be brought whereby to charge the defendant, upon a special promise, to answer for the
debt, default, or miscarriage of another person; nor to charge an executor or administrator upon a
special promise to answer damages out of his own estate; nor to charge a person upon an agreement
made upon consideration of marriage, or upon a contract or sale of lands, tenements, or
hereditaments, or interest in or concerning them, or upon an agreement that is not to be performed
within one year from the making thereof; unless the agreement upon which such action is brought, or
some memorandum or note thereof, is in writing and signed by the party to be charged therewith or
some other person thereunto by him or her lawfully authorized.

No action shall be brought to charge a person licensed by Chapter 4731. of the Revised Code to
practice medicine or surgery, osteopathic medicine or surgery, or podiatric medicine and surgery in

© this state, upon any promise or agreement relating to a medical prognosis unless the promise or
agreement is in writing and signed by the party to be charged therewith.

Effective Date: 07-01-1976
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RULE 60.  Relief From Judgment or Qrder

(A)  Clerical mistakes. Clerical mistakes in judgments, orders or other parts of the
record and errors therein arising from oversight or omission may be corrected by the court at any
time on its own initiative or on the motion of any party and after such notice, if any, as the court
orders. During the pendency of an appeal, such mistakes may be so corrected before the appeal is
docketed in the appellate court, and thereafter while the appeal is pending may be so corrected
with leave of the appellate court.

(B) Mistakes; inadvertence; excusable neglect; newly discovered evidence; fraud;
etc. On motion and upon such terms as are just, the court may relieve a party or his legal
representative from a final judgment, order or proceeding for the following reasons: (1) mistake,

inadvertence, surprise or excusable neglect; (2) newly discovered evidence which by due

diligence could not have been discovered in time to move for a new trial under Rule § 95(B); (3)
fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation or other
misconduct of an adverse party; (4) the judgment has been satisfied, released or discharged, or a
prior judgment upon which it is based has been reversed or otherwise vacated, or it is no longer
equitable that the judgment should have prospective application; or (5) any other reason
Justifying relief from the judgment. The motion shall be made within a reasonable time, and for
reasons (1), (2) and (3). not more than one year after the judgment, order or proceeding was
entered or taken. A motion under this subdivision (B) does not affect the finality of a judgment
or suspend 1ts operation.

The procedure for obtaining any relief from a judgment shall be by motion as prescribed
in these rules. ~

[Effective: July 1, 1970.]
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