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I. STATEIVIENT OF FACTSAND ► THE CASE

This case concerzLs an effort by a credit card holder - admittedly in default ofpaynient --

to avoid the Appellants' attempt to collect on her debt. In response to the attempt, the Appellee,

Sandra J. Taylor Jarvis ("Jarvis"), accuses the Appellants, First Resolution Investment

C;orporation ("FRIC"), First Resolution Management Coiporation ("FRMC") (collectively,

"Appellants"), Cheek Law Offices, LLC, and Attorney Parri Hockenberry, of multiple violations

of the Fair Debt Collection Practices Act, 15 U.S.C. § 1692 et seq. ("FDCPA" or "the Act").

This Court should reverse the Ninth District and hold the Appellants did not violate the Act

because they properly brought their claims or, alternatively, because they did not knowingly

assert a time-barred action and because their requested relief was a matter for the trial court to

determine. In addition, the Court should determine Appellants are not subject to the Ohio

Consumer Sales Practices Act, R.C. § 1345.01 et seq. ("OCSPA") because neither a"consumer

transaction"nor a'`supplier" is involved. Finally, the Court should find Appellee's abuse of

process claim is without merit.

Jarvis opened, used and defaulted upon a C;hase Bank credit card account. (Appellee's

Mem. in R.esp. to Appellants' Mem. in Supp of Jurisdiction at 2; Supp. at 2-3 (Jarvis Resp. to

Req. for Admis. Nos. 7-15)). Charges were incurred on the account. (Id.) After Jarvis satisfied

a previous past-due amount by payment received on October 17, 2004, (see id. at 2, 12, 13

(Jarvis Resp. to Req. for Admis. No. 7 and statements attached as "C 3 of 21" and "C 4 of 21 ")),

she failed to make a minimum monthly payment on January 1, 2005, (id. at 2, 15, 17 (Jarvis

Resp. to Req. for Admis. No. 8 and statements attached as "C 6 of 21" and "C 8 of 21 ")). Jarvis

thereafter failed to make any^ minimum monthly payments. (Id. at 2-3 (Jarvis Resp. to Req, for

Admis. Nos. 1 0-15)).
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Jarvis's monthly statements for the periods, December 8, 2004 to January 7, 2005 and

January 8, 2005 to February 7, 2005 state, "Your credit card account is past due!" (Id. at 2, 17,

19 (Jarvis Resp. to Req. for Admis. No. 7 and statements attached as "C 8of 21"and "C 10 of

21 ")). Jarvis's monthly statement for the period, February 8, 2005 to March 7, 2005, states,

"You risk losing the charge privileges on your credit card account." (Id. at 2, 21 (Jarvis Resp. to

Req. for Admis. No. 7 and statement attached as "C 12 of 21 ")). Jarvis's monthly statement for

the period,March 8, 2005 to April 7, 2005, states, "Your charge privileges are now revoked."

(M. at 2, 23 (Jarvis Resp. to Req. for Admis. No. 7 and statement attached as "C 14 of 21 ")).

Jarvis's account was marked delinqtient on February 7, 2005. (Supp. at 32 (FRMC R.esp. to

Interrog. No. 23)). Jarvis's made her final payment on June 28, 2006 in the amount of $50.00,

less than the minimum payment due. (See Supp. at 53 (Am.CountercJ.; ; 70)).

F'RIC purchased Jarvis's account. (Supp. at 100 (Reply to Am. Countercl., ^( 11)). FRIC

retained FRMC to communicatewith Jarvis. (Id. at 101 (Reply to Am.Countercl., ¶ 24)). In

September 2009, FRMC forwarded correspondence to Jarvis in an attempt to collect on the

account. (See id., ,( 34). After the correspondence proved fruitless, FRIC retained Appellants,

Cheek Law Offices, LLC and Attorney Parri Hockenberry (collectively, "Cheek"), to sue on

Jarvis's account. On March 9, 2010; Cheek filed a Complaint seeking $8,765.37 on the Chase

Bank account, accrued interest of $7,738.99 and future interest at twenty-four percent, (Supp. at

37, 38 (Compl.)), the approximate interest rate identified in Chase Bank's billing statements, (Id.

at 2, 10-30 (Jarvis Resp. to Req. for Admis. No. 7 and attached statements)). Jarvis answered

and. counterclaimed. Subsequently, FRIC dismissed the suit.

Jarvis filed an Amended Class Action Counterclaim to allege Appellants violated the

FDCPA, OCSPA and abused process. (See geiaerally, Supp. at 42 (Aim.Countercl.)) Appellee's
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allegations distill to two theories: 1) Appellants filed a time-barred lawsuit, according to

Delawarelaw, 10 DeI.C. § 8106(a) (three-year statute of limitations) (Appx. at 45), applying

R.C. § 2305.03(B) (borrowing statute) (Appx. at 44), rather than Ohio's 15-year statute for

written contracts, former R.C. § 2305.06 (Appx. at 47),' or the state's six-year statute for non-

written contracts, R.C. § 2305.07 (Appx. at 48); and 2) Appellants prayed for post-judgment

interest at 24 percent, in excess of the statutory rate, without evidence of a written contract

confirming the rate.

'I"he trial court granted the Appellants' motions for summary judgment. (Appx, at 27).

Jarvis filed a timely appeal with the Ninth District Court of Appeals. The appellate court

remanded the case, holding Appellants' case was time-barred because the action accrued in

Delaware on or about June 28, 2006, which was after R.C. § 2305.03(H)s effective date, Apri15,

2005. (Appx at 4). The Appellants appealed from the Ninth District's judgment, (Appx. at 1),

and this Court accepted jurisdiction.

II. ARGtJMF,NTS IN SUPPORT OF APPELLANTS' PROPOSITIONS OF LAW

Proposition of Law No. I: Absent an agreement otherwise, a cause of action against an Ohio
consucner for breach of a credit card contract accrues in Ohio.

Jarvis claims that Appellants violated the FDCPA by threatening to file and by filing a

time-barred action to collect a debt. (Supp. at 42, 68-73 (Am.Countercl., Counts Iand II)). To

succeed, Appellee must prove that the Appellants knew their action was time-barred. "A threat

to sue a consumer on a debt that is known to be tinae barred is a deceptive collection practice

under the FDCI'A." Canterbury v. CUlunrbia Gas of Ohio, S.D.Ohio No. C2-99-1212, 2001 WL

1681132, * 6 (Sept. 25, 2001) (emphasis added); Wriglzt v. AssetAcceptance Corp., S.D.Ohio

' The General Asseinbty modified R.C. § 2305.06 to an eight-year statute of limitation following commencement of
this action. Sa6. S.B. No. 224 (eff. June 28, 2012).
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No. C-3-97-375, 2000 WL 33216031, * 3 (Jan. 3, 2000) (same); see Almand v: Reynolds &

Robin, P.C'., 485 F.Supp.2d 1361, 1364 (M.D.Ga.2007) (without controlling authority from the

state`s highest court, the "defendants did not knowingly file a time-barred suit" and "could not

have violated the FDCPA"); Simmons v. Miller, 970 F.Supp. 661, 664 (S.D.lnd.1997) (uncertain

limitations law precluded FDCPA liability); Lindlier^gh v. TranswoYld Systems; Inc., 846 F.Supp.

175, 179 (D.Conn.1994) (summary judgment granted where plaintiff debtor produced no specific

evidence "suggesting that the defendant actually knew or should have known that the collection

of the plaintiffs debt was time-barred."); see also Beattie v. D.M. Collections, Inc., 754 F.Supp.

383, 393 (D.De1.1991) (knowingly threatening lawsuit "debt collector knows or should know is

unavailable or unwinnable by reason of a legal bar such as the statute of limitations is the kind of

abusive practice the FDCPA was intended to eliminate.")

Because Appellants' suit was not time-barred, the Court should reverse the Ninth District.

Alternatively, because the Ninth I3istrict's decision runs counter to prevailing authority, the

Court should hold Appellants' did not act knowingly when they sued Appellee,

A. Choice-of-Law principles do not determine procedure.

Ohio law instructs that when parties to a credit card agreement disagree whether Ohio's

or another state's law governs the contact, the "argument raises a choice of law issue." C'apital

One Bank v. Rodgers•, 5h Dist. No. CT2009-0049, 2010-Ohio-4421, ^,I 16 ("Rodgei,s"). Choice-

of-law principles apply when the cardholder agreement is in the record, Midland Funding, 1;.I,.C:

v. Paras, 8`h Dist. No. 93442, 2010-Ohio-264,'k, 11-12 ("Paras") or as here,2 when it is not,

Z Jarvis could neither admit nor deny whether she "entered into a credit card agreement/contract with Chase USA"
or that theCardrnember Agreenient attached to FRIC's requests for admission governed her account with Chase.
(Supp. at 1, 2(,Iarvis Resp. to Req. for Adrnis. Nos. 1, 5)).
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Kadgers, 2010-Ohio-4421,1^ 15.3 T'o cletermine the applicable substantive law, this Court

adopted the multi-factor, "most significant relationship," test set forth in the Restatement

(Second) of Conflicts of Laws § 188 ( 1971),"[i]n the absence of an effective choice of law by

the parties," Gries Sports Enterprises, Inc. v. Modell, 15 Ohio St.3d 284; 473 N.E.2d 807 (1984),

syllabus ("Gries"). Later, the Court broadened its adoption. "We hereby adopt the theory stated

in the Restatement of the Law of Conflicts, as it is more reflective of our past decisions and also

provides sufficient guidelines for future litigation." Morgan v. Biro :'f%lfg, Co., Inc. , 15 Ohio

St.3d 339. 342, 474 N.E.2d 286 ( 1989). Since the record is devoid of the contract's guidance,

the Court must apply the Restatement.

The Restatement dictates the proper result here; an outcome contrary to the Ninth

I)istrict's holding. The answer is found not in Section 188, relied on by the cotrrt of appeals,

(Appx. at 13-15), because Section 188 determines which forum's substantive law to apply. "In

choice-of-law situations, the procedural laws of the forum state, including applicable statutes of

limitations, are generally applied." Lawson v. Tlalve-'I'rol Co., 81 Ohio App.3d 1, 3-4, 610

N.E2d 425 (9"' Dist.1991) (citing, inter a1ia, Houard v. Allen, 30 Ohio St.2d 130, 283 N.E.2d

167 (1972) (emphasis added)). This Court recognized the distinction when determining which

state's law to apply to an estate administrator's declaratory judgment action. "As Ohio

procedural lcryly does not bar the present action, we now consider whether Ohio or Florida law

controls * * *"' Lewis v. Stei.nreich, 73 Ohio St.3d 299, 303, 1994-Ohio-133, 652 N.E.2d 981

(1995) (emphasis added).

Notwit.hstanding thecardholder agreement's absence, Appellee entered into a legaJly-binditig agreement when she
used the credit card Chase issued. Bank One, Columbus, N.A. v, Pulrner, 63 Ohio App.3d 491, 493, 579 N.E:2d 284
(1O`h Dist:1989) ("Palnier") (citing Hanufactitrers & Trader•s Trust Co. v. Lr"ndcruer, 135 Misc.2d 132, 513 N.Y.S.2d
629(1987)).



The Restatement is explicit. "An action will be maintained if it is not barred bv the

statute of limitations of the forum, even though it tivould he barred by the statzite of lirnztati©ns of

another state * **" Restatement (Second) Conflict of Laws § 142(2) (1971) (emphasis added).

"Section 142(2) thus requires Ohio courts to apply Ohio's statute of limitations to breach of

contract actions brought in Ohio, even if the action would be time-barred in another state."

Unificnd CCR Partnei°s Assignee ofPalisades Collection, LLCv. Childs, 2"d Iaist. No. 23161,

2010-Ohio-746, T 15 ("Childs"). Since "an express statement that the parties intended another

state's limitations statute to apply [is absent from the record], the procedural law of the forum

[state] governs time restrictions on an action for breach, while the law chosen by the parties

governs the terms of their contract." Paras, 2010-Ohio-264, ^I 1(quoting Cole v. .Milletti, 133

F.3d 433, 437 (6" Cir.1998)); accordRodgers, 2010-Ohio-4421, T11, 15-19. Applying Section

142(2) of the Restatement, if Appellants brought the action within the applicable Ohio statute of

limitations, the case is properly maintained in this state.

The record shows that whether the Court applies the 15 year statute applicable to written

contracts, former R.C. § 2305.06, or the six year statute for contracts not in writing, R.C. §

2305.07, FRIC: and FRIVIC filed this case during operation of the statute. Applying the six year

statute, Jarvis' breach must have occurred on or after March 9; 2004, considering Appellants

filed suit on March 9, 2010. (Supp. at 37 (Compl.)) The Appellants assert Jarvis' breach

occurred on January 1, 2005. Jarvis claims it happened some 18-19 months later. In either case,

Appellants timely filed suit.

B. The absence of a cardholder agreement renders Ohio's borrowing
statute inapplicable.

Jarvis wants to interpose Ohio's borrowing statute on the Restatement. The statute

provides:
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No civil action that is based upon a cause of action that accrued in any otherstate,
territory, district, or foreign jurisdiction may be commenced and maintained in
this state if the period of limitation that applies to that action under the laws of
that other state, territory, district, or foreign jurisdiction has expired or the period
of limitation that applies to that action under the laws of this state has expired.

R.C. § 2305.03(B) (eff: April 7, 2005).4 The Court should reject Appellee's effort to eliminate

the Restatement's clarity.

First, the agreement's absence from the record renders Jarvis' reliance on Delaware law

baseless:

Appellant argues because Bank One and Chase were Delaware corporations and
the billing statement.s• Ur°^qinated in Delawai•e, it is presunied Delaware law
controls under the cardholder agreement. * * *

Appellant asserts pursuant to Ohio's borrowing statute, found in R.C.
2305.0J, the cause of action herein accrued in Delaware, therefore the Delaware
statute of limitations governs the action. Further, Appellant suggests the choice of
law provision in the cardholder agreement most likely specifies Delaware law
should govern the action.

Matrix did not offer the cardholder agreement into evidence. * * *

Appellant has conclusively and summarily alleged the cause of action
accrued in Delaware and the cardholder agreement is likely to elect Delaware
Law as the choice of law. However, upon our review, we find Appellant has not
affirmatively demonstrated via the pleadings, written admissions and affidavits
submitted in support thereof, how the laws of the State of Delaware govern the
subject account. As neither party has filed the cardholder agreement with their
pleadings or in support of the nlotiori or in opposition to summary judgment, we
find the trial court properly applied the law of the State of Ohio.

Hatrix Acqztisitions, LLC v. Hoolrs, 5tt' Dist. No. l OCAI 112, 2011-Ohio-3033, ¶ 10-12, 15

("Hooks") (emphasis added).

Similarly, in Rodgers, Capital One sued on a credit card account more than three years

after the last payment on the account was made on April 1], 2006. Rodgers, 2010-Ohio-4421, 11

7'he General Assembly enacted R.C. § 2305.03(B) when it ainended the Revised Code to enact tort reform
provisions. See Ain. Sub. S.B. No. 80 (eff. Apr. 7, 2005).
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2, 3, 15. The appellant argued the cause of action was barred by Virginia's three year statute of

limitations because the account was allegedly governed by Virginia law. Id., Tjl 15. The court of

appeals pointed out there was no evidence of the agreement governing the accouilt. Id. "f'he

Court, relying on C"hilds and Paras, held that Ohio's statute of limitations applied since there

was no evidence that the parties agreed to a different state's statute of limitations. Id., ¶ 15, 19.

As in I-looks and Rodgers, Jarvis has no evidence of an agreement to apply the statute of

limitations from another state. Appellee alleged she applied to a Delaware corporation (later

merged into Bank One) for a credit card, (Appellee's Mem. in Resp. to Mem. in Supp. of

Jurisdiction at 2-3), and that themonthly billing statements "indicated that [she] was to send her

payment to * * * Delaware," (id. at 3). Like Hooks and Rodgers, Appellee merely presumes

Delavvare law controls under the cardholder agreement. Therefore, Jarvis has nothing but

speculation and conjecture to support her theory that Delaware procedure applies. The Court

should reject Appellee's meritless assertion, apply the Restatement and hold Ohio procedure

controls.

C. In the alternative, the C'ourt's interPretation of "accrual" shows
Appellants' action accrued in Ohio.

Next, the express ternns of the borrowing statute focus on where a cause of action

"accrued." R.C. § 2305.03(B). If Jarvis' invocation of Delaware procedure is legitimate, her

argument that Appellants' cause of action accrued there lacks substance. This Court settled the

question over 70 years ago. "A cause of action `arises' at the place where the facts creating the

necessity for bringitig the action occur." State ex rel. fluwley v. Industrial Commission, 137

Ohio St. 332, 335, 30 N.L,2d 332 (1940). Hawley was injured on the job in Summit County and

his workers' compensation claim was allowed for temporary total disability until he retumed to

work. Id. at 332. Once back on the job, Hawley claimed the same injury impaired his earnzng

8



capacity and applied for permanent partial disability payments. Id. at 332-33. The Industrial

Commission denied I-lawley's claim and his request for rehearing. Id. at 333. FIawley then

sought mandamus in Summit County to order the Commission to reverse its decision. Id. The

Supreme Court held Hawley's action arose in Franklin C'ounty because "[h]is alleged right, his

claimed wrong, and the relief which he demands-the elements of his alleged cause of action

which makes necessary the action itself-are all centered in the commission and its failure or

refusal to act in its official capacity." Id.

The scenario is no different here. To be sure, Appellants' case concerned breach of

contract and not a workplace injury. Nevertheless, just as Hawley's right, asserted wrong and

relief accrued in Fraiik:lin County because it was the locus of the Commission's failure and

refusal, Appellants' right to have Jarvis pay her debt;5 the wrong incurred by her breach; and the

consequential relief sought, all have their locus where Appellee resides: Ohio. Jarvis' failure and

refusal to pay her credit card bill occurred to the same extent in this state as the Industrial

Commission's failure and refusal to act occurred in Franklin County. Therefore, all of "the facts

creating the necessity for bringing the action occur[red]" in Ohio. Id.. at 335.In addition,

Appellants had to deal with one more, inescapable "fact." 'I'he FDCPA required them to sue in

Ohio. 15 U.S.C. § 1692i(a)(2) (Appx. at 50).

In accord with Hawley, this Court's emphasis has been on the conduct of the breaching

party for commencing the operation of a statute of limitations. Kincaid v. i{;'rie Ins. Co., 128

Ohio St.3d 322, 2010-Ohio-6036, 944 N.E.2d 207 (2010), ^, 13 ("Until Erie refuses to pay a

claim for a loss, Kincaid has suffered no actual damages for breach of contract ***"); Child3°en's

Hospitttl v. C7hio Dept. n,fPtcblic WelfaYe, 69 Ohio St.2d 523, 526, 433 N.E.2d 187 (1982) (cause

5 As assignee, FRIC stands i n the place of Chase Bank. Inter Ins. Fxchanl,re qf the Chicago Motor Club v. YVagstaff
144 Ohio St. 457; 460, 59 N.E.2d 373 (1945) ("Wagstaf.f"),

9



accrued when money actually withheld from payment). It is no surprise, therefore, that the Sixth

Circuit Court of Appeals holds a similar view. LI'illits v. Peabody C'oal Co., 6`h Cir. Nos. 98-

5458, 98-5527, 1999 WL 701916, *13 (Sept. 1, 1999) (under Kentucky law, breach occurred

where improperly-calculated payments issued); Combs v. InternationaZ Ins. Co., 163 F.Supp.2d

686, 691 (E.D.Ky.2001). aff'd, 354 F.3d 568 (6t1i Cir.2004) (interpreting similar Kentucky

borrowing statute, breach occurred where insurer decided to deny payment).

Jarvis has relied on a case from the flativley era to posit this Court may take a different

view in her case.In Heekison v. Groschner, the Court considered an action on a promissory note

`'executed and delivered in a state other than Ohio but * by its terms, made payable at a later

date to a resident of Ohio at his place of residence **153 Ohio St. 301, 91 N.E.2d 680

(1950), at paragraph one of the syllabus. In that instance, the Court held, "upon default in

payment, the cause of action upon such note arises in Ohio." Id. lWeekison is distinguishable

because a cardholder agreement is not a promissory note. Snzith v. Palasades Collection, LLC.,

N.D.Ohio No. 1:07 CV 176, 2007 WL 1039198, *6 (Apr. 3, 2007); C'alvary S.P. F. L; L.L.C. v.

Krantz, 8"' Dist. No. 97422, 2012-Ohio-2202, T, 13; C'apital One Bank (USA), N.A. v. Heidebrink,

6'" Dist. No. OT-08-049, 2009-Ohio-29 31, ^( 44 ("Heidebrink"); see ^,mither v. Asset Acceptunce,

LLC, 919 N.E.2d 1153, 1159 (Ind.App.2410) ("credit card accounts would appear to closely

resemble the common law definition of an `open account.-')

Furthermore, no specific terms made Jarvis's credit card contract enforceahle only in

Delaware. Even Jarvis' claim that the cause of action accrued in Delaware because she sent her

payments to Delaware is belied by the record. Jarvis did rtot send all of her payments to

Delaware. At one point, Jarvis was instructed to send payments to Illinois. (Supp, at 114-16

(Jarvis monthly statement for December 10, 2003 to January 8, 2004 supplied by Chase pursuant
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to subpoena)). More important, it is not a mailing address but where the facts necessitating the

action occur that determine accrual. Hawley, 137 Ohio St. at 335. The cause of action for

breach of a credit card contract by an Ohio consumer, without evidence of a contrary agreement,

naturally arises from activities in Ohio. Hooks, 2011 -Ohio-3033, T, 15 (court rejected Ohio

consumer's argument that § 2305.03(B) governed an action on a credit card account and applied

Ohio's statute of limitations); Rodgers, 2010-Ohio-4421,T 15-19 (applying Ohio's statute where

breach occurred after effective date of § 2305.03(B) even though debtor claimed Virginia law

applied); see Heiges v. JP Nlor.gan Chase 13ank.. N.A., 521 F.Supp.2d 641. 646 (N.D.Ohio 2007)

(` A.bsent the choice of law clause, Ohio is the appropriate forum. The Agreement was applied

for and signed in Ohio and, as the card was used by an Ohio corporation, its primary effect was

in OhiU.")

Jarvis' argument below -- that Delaware procedure controls uiider § 2305.03(I3) because

that is where she sent some of her payments - invites manipulation. Furthermore, Appellee's

position emasculates the intent of the borrowing statute. The statute was designed to halt forum

shopping. "Borrowing statutes address the situation where a plaintiff fails to sue within the time

period allotted by the state where the action accrued, and then files suit in another state's court to

avoid the time bar." Dudek v. Thomas & Thomas Attorneys & Counselors at I aiv, LLC, 702

F.Supp.2d 826, 835 (N.D.Ohio 2010); accord Executone oj'C'olumbus, Inc. v. Inter-Tel; Inc., 665

F.Supp.2d 899, 916 (S.D.Ohio 2009); Curl v. Greenlee Textron, Inc., 404 F.Supp.2d 1001

(S.D.Ohio 2005); CoinUs, 354 F.3d at 596. If a cause of action arises where a consumer sends

payments, a bank could flag accounts on the verge of default and suddenly require payments be

sent to an address in the consumer's home state or to some other state with more favorable

procedure. On the other hand, if a cause of action arises where a consumer resides, a bank,
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absent a contract with a consumer specifying otherwise, would consistently be subject to the

laws the state where the consumer resides.

D. The Court of Appeals erred when it applied Section 188 to determine
where the action accrued.

Third, the Ninth District employed this Court's "most significant relationship" test in a

method never intended: to detertnine procedure rather than substance. When the Court adopted

Section 188 of the Restatement, it did so to "enumerate[] factors that courts should consider in

the absence of' the contracting parties' selection of state law to govern their agreement. Ohayon

v. Safeco Ins. Co. of Illinois, 91 Ohio St.3d 474, 477, 2001-Ohio-100, 747 N.E.2d 206 (citing

Gries, 15 Ohio St.3d284, syllabus). The factors include: "(a) the place of contraeting, (b) the

place of negotiation of the contract, (c) the place of perforrn.ance; (d) the location of the subject

matter of theeontract, and (e) the domicile, residence, ilationality, place of incorporation and

place of business of the parties." Gries, 15 Ohio St.3d 284, syllabus.

Although the Court consistently followed and applied these factors, e.g., Tlze Limited

Stores, Inc. v. Pan .AmeYican World Airways, Inc., 65 Ohio St.3d 66, 70, 600 N.E.2d 1027

(1992); Natianwid^A^lut. Ins. Co. v. Ferrin. 21 Ohio St.3d 43, 45, 487 N.E.2d 568 (1986), it has

not done so to determine "accrual" - a procedural rather than substantive concern, see Norgard

v. Brush W'ellnaan, Inc., 95 Ohio St.3d 165, 2002-Ohio-2007, 766 N.E.2d 977, f, 18-19 ("we hold

that a cause of action based upon an employer intentional tort accrues when the employee

discovers, or by the exercise of reasonable diligence should have discovered, the workplace

injury and the wrongful conduct of the employer. This holding is consistent with the rationale

underlying a statute of limitations * * *").

The "I'hird District noted the difference when it reversed a trial court for applying Section

188 in the sazne nlaiuner employed by the Court of Appeals below:
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The trial court began its analysis by determining that the insurance policy
was a contract and that contract choice-of-law issues are addressed by the
Supreme Court law in Gries and Section 188 of the K.estatement 2d of Conflict of
Laws. We have no quarrel with that analysis. However, since this is a question of
which state's statute of limitations to apply, Gries and Section 188 do not apply.
Section 188 applies to determine which substantive law to apply.

Resner v. Cht^neYs Ins. C'o., 3'-d Dist. No. CA 20010091, 200,2 WL 236970, *1 (Feb. 14, 2002).

The lower court's reliance upon Section 188 to determine accrual is at odds with this Court's

emphasis upon a party's alleged wrongdoing to determine accrual location. As discussed, supra,

Hawley; Kincaid; and ChildYen's Hospital counsel it is the location where the facts occurred that

created the necessity for the action that controls - not the "most significant relationship" test.

The Act required Appellants to sue in Ohio. 15 U.S.C. § 1692i(a)(2). If Appellants had

sued in Delaware, they risked being accused of unfair and deceptive acts and being held in

violation of federal law barring unfair methods of competition. Celebrezze v. United Research,

Inc., 19 Ohio App.3d 49, 50, 482 N.E.2d 1260 (9ti' Dist.19&4) (and federal statute and cases cited

therein). From a legal and practical standpoint, therefore, the Ninth District's application of

Section 188 was erroneous.

E. If Section 188 applies, it nevertheless dictates that Appellants' action
accrued in Ohio.

Finally, should this Court agree with the lower court's approach, the Ninth District's

conclusion was incorrect. Section 188's factors dictate Ohio is the proper forum. No written

contract appears; however, Jarvis claimed she executed the first page of a"form of a blank credit

card application," and formed a contract. (Supp. at 128 (Jarvis Ninth Dist. Br. at 6)). Since the

fornl was blanlc, any negotiations were in the terms on first page of the forln she received and

signed in Ohio. (See id.; Supp. at 224-25, 231 (Jarvis A.ff. in Support of Mot. For Summary J.,

1, 8, 34)). Moreover, Jarvis admittedly used the credit card, the subject matter of the contract,
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in Ohio. (Appellee's Mem. in Resp. to Appellants' Mem. in Supp of Jurisdiction at 2; Supp. at

2-3 (Jarvis Resp. to Req. for Admis. Nos. 7-15)). See Smith, 2007 WL 1039198, *6 (credit card

is "a series of unilateral contracts which are actually formed when the holder uses the cYedit card

to buy goods or services or to obtain cash,") The onlv factor to implicate Chase Bank is the final

one -- its out-of-state domicile - but this factor also identifies Ohio because it is Appellee's

residence. Therefore, all five factors militate toward Ohio, with only the last factor indicating a

split result.

This Court should reverse the Ninth District and hold that Jarvis' breach occurred in Ohio

and that the Appellants' action was brought against her properly in this state.

Proposition of Law No. II: Absent an agreement othenvise, a claim for breach of a credit
card contract accrues when a consumer fails to make a required payment and subsequent
insufficient payments do not cure the breach.

This isstie's prominence turns on whether the Court believes Appellants' action accrued

outside of Ohio. If Ohio is the proper location, Appellants filed a timely action, even applying

the six-year statute for unwritten contracts. However, if the borrowing statute potentially

applies because of where Appellants' cause accrued, when Appellants' cause accrued becomes

determinative.

The (leneral Assembly amended Section 2305.03 effective Apri17, 2005. R.C. §

2305.03. The statute may not apply retroactively. "The General Assembly shall have no power

to pass retroactive laws." Ohio Const. art. II, § 28. (Appx. at 49). Unless there is a "clear

pronouncement by the General Assembly that a statute is to be applied retrospectively, a statute

may be applied prospectively only." Stcttc v. La:Salle. 96 Ohio St.3d 178, 2002-Ohio-4009, 772

N.E.2d 1172, paragraph I of the syllabus; see Dudek, 702 F.Supp.2d at 836-37 (refusing to apply

R.C. § 2305.03(I3) retroactivcly); Executone ofColumbus, 665 F.Supp.2d at 916 (same);17.x4.N.
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,foint I7entuYe III, L.P. v. Armstrong, 11`h Dist. No. 2006-L-089, 2007-Ohio-898,1; 29 (same).

Moreover, "[w]hen the retroactive application of a statute of limitation operates to destroy an

accrued substantive right, such application conflicts with Section 28, Article 11 of the Ohio

Constitution." Gregory v. Flowers, 32 Ohio St.2d 48, 290 N.E.2d 181 (1972), paragraph 3 of the

syllabus. The legislature included no retroactive language when it amended Section 2305.03;

therefore, the borrowing statute may not apply before April 7, 2005. The question of when

Jarvis breached controls the result. If she breached prior to April 7, 2005, the borrowing statute

cannot apply. If her breach occurred after that date, the statute applies if the Court holds the

breach occutTed out-of-state.

When it agreed with Jarvis that her breach occurred and the statute of limitations began

"to run after the last activity of the account," (Appx. at 18), the Ninth District ignored contrary

case authority and misapplied Smither. A"suit regarding a credit card balance is `founded upon

contract and thus a plaintiff must prove the necessary elements ofa. eontract action."' :2m.

ExpYess Centurian Bank v. Banaie, 7`}' Dist. No. 10 MA 9, 2010-Ohio-6503, r 11 (quoting

I^feidebrink, 2009-Ohio-293 1, ¶ 29). The fundamentai elements of a breach of contract claim

are: 1) the existence of a contract, 2) performance by the plaintiff, 3) breach by the defendant,

and 4) damage or loss to the plaintiff. Doner v. SnaPp, 98 Ohio App.3d 597, 601, 649 N.E.2d 42

(2°d I)ist.1994). "It is well-established that a cause of action for breach of contract accrues when

the breach occurs." Dudek, 702 F.Supp.2d at 839; accord Tirrner v. Iletirenaentl'lan of

Marathon Oil Co., 659 F.Supp. 534, 538 (N.D.Ohio 1987) ("A statute of limitations runs from

the time a claim accrues and causes of action accrue when a wrong or breach occurs"); Cativserlie

v. Shell Oil Co., 8t" Dist. No. 88361, 2007-Ohio-2633, Ti 93 ("A cause of action, however,
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accrues when the breach occurred"); see 5'rnither, 919 N.E.2d at 1162 (statute of limitations

commenced when the credit card debtor failed to make required minimum monthly payment).

The Appellants previously discussed this C©urt's focus on the allegedly-offending party's

conduct to determine ivheYe a claim accrued. Hawley; Kincaid; Childr•en's Hospital. Similarly,

C'hildYen's Hospital also stands for the proposition that when the conduct occurs, the claim

accrues. "Appellee's cause of action * * * accrued on * * * the date appellant made a payment to

appellee from which it withheld part of the alleged overpayment." 69 Ohio St.2d at 526.

Meanwhile, the Northern District's Dudek decision dovetails with this Court's analysis. "[T]he

relevant date for purposes of accrual of the state court action is July 22, 2002 - the date upon

which Dudek's obligation to pay under the credit card agreement became due and owing." 702

F.Supp.2d at 840.

Other Ohio courts agree that a breach occurs when the consumer fails to make the

minimum monthly payment. Discover Bank v. Heinz, 10`i' Dist. No. 08AP-1001, 2009-Ohio-

2850, TI, 17; Discover Bank v. Poling, 10"' Dist. No. 04AP-11 17, 2005-Ohio-1543,I'l 18;

Sienzientkowski v. Bank OneColunxbus, N.A., 8th Dist. No. 66531, 1994 VVL 663483, *3 (Nov.

23, 1994) (Supp. at 232). Furtherznore, Jarvis' payments of less than the min:imum following

breach did not cure the default. Capital One Bank (USA) v. Rhoades, 8 th Dist. No. 93968, 2010-

Ohio-5127, ¶ 23; Discover Bank v. Curntnings, 9t" Dist. No. 08CA009453, 2009-Ohio-1711; T1,

36; Sieinienikowski, 1994 WL 663483, *1, 3. Jarvis' breach, therefore, commenced on January

1, 2005 and because she never paid the minimum payment thereafter -- including the "last

activity" payment of $50.00 on June 28, 2006 -- she remained in default.

The Court of Appeals' error is illustrated by its treatment of Smither. Although the panel

noted the "thoughtful consider[ation]" of the Indiana Court of Appeals, (Appx. at 17), the Ninth
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District wrongly interpreted the Indiana court's holding. As discussed, supra, in Smitlier, the

court held credit card accounts are akin to "open accounts." 919 N.E.2d at 1159. 'I'he court then

discussed the operation of a statute of limitations for open accounts:

The beneral rule is that the sta.tute of limitations for an action on an open account
"cornmences ftom the datethe account is due. " I Am.Jur.2d Accounts &
Accounting § 22 (2005). It is also clear- that when the last actiWty on an open
crccount, such as the charging of an item or M^:--making of a payment on the
account; has occurred beyond the statutory limitations period, any action as to
the entire balance of the account or any part of 'the balance is tinze-barred. See
Hawkins v. Barnes, 661 So.2d 1271, 1272-73 (EIa.Gt.App.1995)_ There is no
indication in case law or other authorities that a creditor can 'rndefinitely postpone
the commencement of the statute of limitations by continuing to send additional
statements demanding payment after the first demand has gone unpaid.

Id. at 1160 (emphasis added). The court held the account was due, i. e., that statute of limitation

commenced, when Smither: "last made a payment on the account on February 9, 2000 * * * or

[on] next payment due date thereafter * * " Id. Because Smither never made a minimum

paynient after the due date, Indiana's six-year statute continued to run and the creditor's action,

filed more than six years following the customer's failure, was time-barred. .See icl at 1161-62.

The lower court misread Snaither to hold the statute of limitations begins on the "last

activity date" and encompasses any activity on the account. (Appx. at 18-19). This

interpretation ignores the Indiana court's holding that the statute of limitations "commences from

the date the account is due." 919 N.E.2d at 1.160. Furthermore, the interpretation renders the

next portion of Smither nonsensical. Ifthe "last activity" commences the statute, there is no

basis to include, "when the last activity on an open account, such as the char^;ing of an item or

the making of a payment on the account, has occurred beyond the statutory limitations period,

any action as to the entire balance of the account or any part of the balance is time-barred." Id.

(emphasis added). Under the Ninth District's view, the "last activity" could never occur beyond
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the limitations period because it would commence the limitations period. 'I`he Court should not

permit this erroneous construction to stand.

This Court should hold the statute of limitations commenced on January 1, 2005. Jarvis

breached the account on that date. Her account became due on that date. She never rnade a

minimum payment on or after that date. Ohio's borrowing statute was not effective for four

months after that date and does not apply. The Appellants' filed their Complaint within six years

of that date. The Court should reverse the Ninth District"s judgment.

Proposition of Law No. III: A complaint for breach of a credit card contract may pray for
a post-judgment interest rate that exceeds the statutory rate when there is evidence
suggesting that the parties agreed to the higher rate.

The Ninth District erred when it accepted Jarvis' argument that the Appellants' prayer for

24 percent interest established a "prima facie claim against the [Appellants] under the F, DCPA,

and consequently the OCSPA ***" (Appx. at 21). Essentially, the appellant panel held a

plaintiff must prove its case in its pleadings because the court, in part, based its decision on the

Appellants' "fail[ureJ'y to attach the cardholder agreement to their Conlplaint. (Id. at 20). The

panel's requirement is contrary to established Ohio law. "[A] plaintiff is not required to prove

his or her case at the pleading stage." York v. Ohio State Highway Patrol, 60 Ohio St.3d 143,

145, 573 N.E.2d1063 (1991); see Civ.R. 8(A) ("A pleading * * * shall contain (1) a short and

plain statement of the claim showing that the party is entitled to relief, and (2) a demand for

judgment for the relief to which the party claims to be entitled.") Moreover, the requirement is

not supported by the FDCPA. "[A] debt may be properly pursued in court, even if the debt

collector does not yet possess adequate proof of its claim." Harvey i'. Great Seneca Financial

Corp., 453 F.3d 324, 333(6" Cir.2006); see Deere v. Javitch, Block and Rathbone LLP, 413
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F.Supp.2d 886, 890-891 (S.D.Ohio 2006) (FDCPA does not require "that more of a paper trail

should have been in the lawyers' hands or attached to the complaint.")

Jarvis's credit card statements stated her credit card account was subject to an interest

rate of 24.99 percent. (Supp. at 2, 10-30 (Jarvis Resp. to Req. for Admis. No. 7 and attached

statements)). As a result, FRIC sued on Jarvis's account seeking a post-judgment interest rate of

24 percent. Not only did Appellee's use of the credit card create a legally-binding agreement,

Palnier, 63 Ohio App.3 )d at 493, properly authenticated account statements, such as those

introduced here, (Supp. at 2, 10-30 (Jarvis Resp. to Req. for Admis. No. 7 and attached

statements)), establish a prima facie case for the amount owed on an account, Discover Bank

C/O DFS Servs. L.L.C.. v. Lammers, 2"" Dist. No. 08-CA-85, 2009-Oh.io-35I6,22. Therefare,

FRIC's reliance on the credit card statements was proper.

The Ninth District erred when it held to the contrary based upon Minster• Fqrmers• Coop.

Exchange Co., Inc. v. Itileyer, 117 Ohio St.3d 459, 2008-Ohio-1259, 884 N.E.2d 1056

("Minster"). 'The court below employed Nlinster to hold "monthly credit card statements are

insufticient to constitute a u ritten contract entitling one party to interest in excess of the statutory

rate" established in R.C. § 1343.03(A). (Appx. at 20). The appellate panel's view overstates this

Court's decision. In Minster, this Court held "an invoice or account statement unilaterally

stating interest terms does not meet R.C. 1343.03's requirement of a written contract." 2008-

Ohio-1259,9^ 28. The r419insteY Cotirt did not conclude that an account statement was not

evidence of a written contract and that, with additional evidence, could not prove the parties

agreed to a percentage in excess of the statutory rate.
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In fact, the Court held open that possibility when it merely distinguished - and did not

overrule - a Third District decision holding evidence other than a written contract could establish

its existence:

ln Chanapaign Landmark, the court's decision was based largely on the fact that
the defendant had established that he was aware of the credit policy in place; the
trial court had found "most enlightening" a letter written by the defendant to the
plaintiffs credit manager, which the court said "in effect admitted the existence
and validity of the credit policy and did not dispute either the validity of the claim
or the amount claimed." `I'he trial court found that in the letter in qtzestion, the
"defendant arbitrarily reduced the amount of interest to 14% due to `drought and
resulting low yields' and the fact that he could not afford to pay." There is no such
letter in evidence "adn2itt[ingJ the existence and validity of the credit policy " in
either of the cases before us today.

Id., ^! 26 (quoting C:hampaign Landmark v. .t7cCullough (Nov. 27, 1990), 3d Dist. No. 6-89-17,

1990 WL 188002). The issue is not whether FRIC ultimately could have proved its entitlement

to interest in excess of the statutory rate. The issue is that the Ninth District erred when it held

F1ZIC must have possessed sufficient evidentiary proof at the pleading stage.

In addition, the court of appeals ignored this Court's restriction on the scope of Minster's

holding. The Court limited Minster to "these cases and to transactions arising in the futz:cre.

* We do not intend for this decision to create shock waves throughout the many sectors of

Ohio's econorny that rely on book accounts to do business, nor do we wish to encourage a

propagation of pleadings regarding past practices." Id., ^ 30 (emphasis added). This Court

rendered its Minster opinion on March 26, 2008. As discussed, supra, the transaction giving rise

to the instant action occurred January 1, 2005. Even accepting, arKuendo; Appellee's "last

activity" date of June 28, 2006, that transaction occurred well before t.he 11%linster decision. 'The

Ninth District ignored this Court's instruction and applied Vinster in error.

In a post-Minster decision that concerned a pre4Iinster transaction, the Eighth District

Court of Appeals rejected a debtor's assertion that the creditor violated the FDCPA and OCSPA
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by "'impermissibly demand[ing] future interest at 25%''' and, thereby "`fatsely stat[ing] the

amounts due."' MatrixAcquisitions, L.L.C. v. Swope, 8th Dist. No. 94943, 2011-Ohio-111, ^ 3.

Swope defaulted on his credit card account shortly after receiving his credit card in November

2005. Id., f 2. Matrix sued Swope for the balance plus 25 percent future interest. In a pair of

summary judgment decisions, the trial court found Swope liable on the account but held a triable

issue existed on the appropriate interest amount. Id., 4. Subsequently, Matrix sought only the

statutory rate. Id.,1( 5. On appeal, the Eighth District held Matrix's original interest claim

violated neither the FDCPA nor the OCSPA:

Swope's interest rate-based counterclaim was based on Swope`s allegation
that Matrix "impermissibly demanded `future interest at 25%.' "The court did not
find that Matrix was entitled to 25% interest, but rather determined there was a
genuine issue of material fact as to the interest rate. The court's ruling suggests the
interest rate could be less than 25%, or that 25% might be a permissible interest
rate. Even if a 25% interest rate is "imperniissible," as Swope claims, the court's
ruling does not conflict with its finding that Matrix did not violate the FDCPA or
the OCSPA because the court was to detei-naine the propey interest rate at trial.

Id., ^j 18 (emphasis added). Swape does not state the credit card agreement was entered into

evidence; only that "business records pertaining to Swope's credit card agreement with Chase"

were reviewed by Matrix's affiants. Icl.,T 13.

FRIC properly sought an interest rate of 24 percent in the action on Jarvis' aceount.

Jarvis' credit card statemen:ts indicated her credit card account was subject to an interest rate of

24.99 percent. FRIC was entitled to conduct discovery to determine if Jarvis' credit card

agreement provided an interest rate of 24 percent. This Court should reverse the Ninth District's

decision that: (l) requires Appellants to have in hand all evidence prior to filing a complaint; (2)

discounts all other evidence of an agreement; and (3) misinterprets and misapplies Minster. The

Court should clarify that in Ohio, a notice pleading state, Appellants are required to plead just

that - notice -- and that they do not violate the Act or the OCSPA by following the Civil Rules.
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Proposition of Law Noo IV: The Ohio Consumer Sales Practices Act does not apply to bank
assignees and their collection attorneys because there is no "consumer transaction" or
"supplier."

Jarvis claims FRIC is a "supplier" under the OCSPA and that FRIC and its "agents"

engaged in unfair, deceptive or unconscionable acts in connection with a"consumer transaction,"

(Supp. at 45, 77 (Am.Countercl,« 18, 176, 178)), and, therefore, violated the OCSPA, R.C. §§

1345.01(A), 1345.02(A), 1345.03(A). To prove a violation, Jarvis must show: "(1) [she] is a

consumer; (2) [FRIC] is a supplier; (3) [FRIC] committed an unfair and/or deceptive and/or

unconscionable act or practice; and the act or practice occurred before, during, or after the

consumertran.saction." bVilliurns v. Anz. Suzuki MotoY C'orp., 5`h Dist. No. 20076-CA-00 172,

2008-0hio-3123, ^ 32. Because Jarvis cannot establish the final two elements, she cannot

prevail on her OCSPA claim. The Ninth District failed to address Appellants' arguments on this

issue although they properly raised them in the trial court and upon appeal.

A. The Appellants did not participate in a"cansumer transaction."

A "consumer transaction," as contemplated by the OCSPA, did not occur because the law

specifically excludes FRIC from the class of "persons" who may participate in a transaction:

"Consumer transaction" means a sale, lease, assignment, award by chance,
or other transfer of an item of goods, a service, a franchise, or an intangible, to an
individual for puiposes that are primarily personal, family, or household, or
solicitation to supply any of these things. "Consumer transaction" does not
include transactions between persons, defined in sections 4905.03 and 5725.01 of
the Revised Code, and their customers * * *

R.C. § 1345.01(A). Section 5725.01 defines "financial institutions" and "dealers in intangibles";

therefore, transactions between financial institutions and their customers are exempt from the

OCSPA.

As a"financial institution," Chase Bank is not subject to the OCSPA and neither is its

assignee, FRIC. "[A]n assignee or subrogee of a claim stands in the shoes of the assignor or
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subrogor, and succeeds to all the rights and remedies Uf 'the latter." Wagstaff, 144 Ohio St. at

460 (emphasis added). "[U]nless the collection action is associated with an underlying

`consumer transaction,' there can be no violation of the OCSPA." Gionis v. Javitch, Block &

Rathhone, 405 F.Supp.2d 856, 869 (S.D.Ohio 2005); accor•d Lamb v..Javitch, Block & Rathbone,

L.L.I'., S.D.Ohio No. 1:04-CV-520, 2005 WI, 4137786, *4 (Jan. 24, 2005). Credit card accounts

are not "consumer transactions" and the OCSPA does not apply. Gionis, 405 F.Supp.2d at 869

("the underlying [credit card] * * * falls outside the scope of a`consumer transaction"'); accord

Torrance v. Cincinnati .Mortg. C'o. Inc., S.D.Ohio No. 1;08-CV-403, 2009 tiVI, 961533. *3

(Mar. 25, 2009) ("all transactions involving the issuance of credit were excluded from the scope

of theCSPA:.") Appellants could not and did not accede to an underlying "consumer

transaction" because no such transaction occurred between Chase Bank and Jarvis.

This Court recently construed various provisions of the OCSPA, including what

constitutesa"consumer transaction." In Anderson v. Barclay's Capital Real Estate, Inc., the

Court considered, inter alia, whether "Barclays Capital Real Estate, Inc., doing business as

IlomEq Servicing (`HomEq') * * * a`mortgage servicer' that engages in the business of

servicing residential mortgages of individuals," Slip Opinion No. 2013-Ohio-1933,![ 3,

participated in a "consumer transaction." The Court described HomEq's business as including

"`direct[ing] customers who are in default or danger of default to contact it for options

concerning loss tnitigation or loan modification and further hold[ing] itself out as having

authority to make substantive decisions regarding which customers, if any, will receive loan

modification agreements or loss mitigation assistance. "' Id., T,,5. These practices encompassed

mortgage payment processing, including determination and collection of fees, penalties and
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assessments. Id.,4. The Court noted :ElomEq was not "a bank, financial institution, or any

other entity defined in R.C. 5725.01." Id., r113 .

'The Court compared I-IornEcl's mortgage-servicing business to the OCSPA's definition of

"consumer transaction" and held the business did not come within the description because "there

is no sale, lease, assignment, award by chance, or other transfer of a service to a consumer.°" Id.,

`(Fi 12: The Court explained its holding:

Martgage servicing is a contractual agreement between the mortgage
servicer and the financial institution that owns both the note and mortgage.
Mortgage servicing is carried out in theabsence of a contract between the
borrower and the mortgage servicer. We recognize that the mortgage servicer's
duties may involve direct and indirect interactions with borrowers on behalf of the
financial institution. Sometimes the mortgage servicer may even assist the
borrower in modifying the terms of the note, but the mortgage servicer undertakes
the negotiation not for itself but on behalf of the financial institution.

'I'hese interactions do not satisfy the language found in R.C. 1345.01(A).

Id., ^ 13, 14. As discussed, supr-cr, there is no underlying "consumer transaction" between Chase

Bank and Jarvis. As the Anderson Court held. the fact that a mortgage servicer subsequently

participates after a default and may even have direct contact with the borrower does not create a

"consumer transaction" where none previously existed. The Court should follow Anderson and

hold Appellants did not "[se11], lease, assign[], award by chance, or *** trattsfer * ^* a service

to" Jarvis by attempting to collect on her debt.

Ander•son leilds support to the distinction between this case and a decision the Ninth

District relied upon: Hartinan v. AssetAcceprunce C,'orp., 467 F.Supp.2d 769 (S.D.Ohio 2004).

The court below cited Hartman to support its blanket statement, "The Ohio Consumer Sales

Practices Act has been held to apply to debt collectors and to litigation activities." (Appx. at 8

(citing Hartrnan, 467 F.Supp.2d at 780)). Although that was HaYtman's conclusion, the cases
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the Southern District relied upori involved "consumer transactions." &hroyer v. FYankel, 197

F.3d 1170 (6" Cir.1999) (home repairs); Gatto v. Frank Nero Auto Lease, Inc., 8th I3ist. No.

74894. 1999 WL 195664 (Apr. 8, 1999) (auto lease); Broadnax v. Gyeene Credrt Service, l 18

Ohio App.3d 881, 694 N.E.2d 167 (2"d nist.1997) (check for home repairs returned for

insufficient funds after being cashed at supermarket); C'elebYezze, supra (retail installment sales

agreement for purchase of educational materials). None of the cited cases concerned collection

upon a credit card account - an underlying agreement that is not a "consumer transaction." The

Court should hold a "consumer transaction" did not occur here.

S. 'The Appellants are not "suppliers."

FRIC is not a"supplier" under the OCSPA. "`Supplier' means a seller, lessor, assignor,

franchisor, or other person engaged in the business of effecting or soliciting consumer

transactions, whether or not the person deals directly with the consumer." R.C. § 1345.01(C),

The Anderson Court construed this section to mean "`suppliers' are those that cause a consumer

transaction to happen or that seek to enter into a consumer transaction." 2013-Ohio-1933, T30.

Notwithstanding HomEq's mortgage-servicing activities, szrpra, and the lack of an R.C. §

5725.01 exeniption, the Court held I-lomEq was not a"supplier":

HomEq does not engage in the business of effecting or soliciting consumer
transactions. The residential mortgage transaction is a transaction that occurs
between the financial institutioiz and the borrower. Mortgage servicers are not part
of this transaction. And simply servicing the mortgage is not causing a consumer
transaction to happen. Similarly, mortgage servicers do not seek to enter into
consumer transactions with borrowers.

Id., 'Ili;31.The instant analysis is similar. Although there is no rtnderlying"consumer

transaction," the original credit card transaction occurred between Chase Bank and Jarvis - not

the Appellants. F'RIC's eiforts to collect on Appellee's debt are akin to HomEq"s mortgage-
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seivicing practices and cannot manufacture a`°eonsumer transaction." Hence, the Court should

hold the Appellants are not "suppliers" under the OCSPA.

IIL CONCLUSION

For the reasons set forth herein, the Appellants, First Resolution Investnient Corporation

and First Resolution Management Corporation, request that the Court reverse the judgment of the

Ninth District Court of Appeals and rertder judgment in favor of the Appellants.

Respect ully submitted,
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SANDRA 1. TAYLOR
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Dated: December 5, 2012

CARR, Judge.

:•;•^ , ,. , ^^ it^
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TN 'lHE CC3UR.T OF Al?1'EALS.
KiA 3C3DICIAL DISMC T

C.A. No. 26042

APPEAL FROM ITDC7NfENT
ENTERED JN THE
COURT OF COMMON PLEAS
COUNTY OF S'C1MM.l^i11'I', OHIO
CASEATo. CV 2010 03 1627

p ImSI4N

,f

{11) Appellant Sandra 7arvas appeals the judgment of the ,un-a:it County Court of

Comratton Pleas. This Court reverses and remands.

1.

(12) First Resolution lnvestrzent CQ4*xaLion filed a r,cinplaint against Msjarvis in an

attempt to collect the charged off sum plus interest aocmaet to date on credit card debt, the

interest in whieh it purchased from Cbase Bank. Snvestmeiit Corp, also sou& fiiture interest at a

rate of 24 percent. After Ms. Ja.rvis failed to file a timely answer, Izzvestment Corp. moved for

clefau:l.t iudgrri.en.t. The t-Cial couft gxaayted defaul,tju"dgznent to Investment Corp. in fhe amomt of

$16,832.88, plus 24 percent future interest. Six weeks later, Ms. Tarvis xzaoved to vacate the

default judgment. The parties and judge signed a stipulated entry granting the zai.otloai to vacate.

[131 Ms. Jarvis filed an answer in which she raised several affmxzative defewes,

including the defezise that Jnvestment Corp.'s clahn for maney due was barred by the applicable
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,.siatute. •-of • 1imutatiozis.• , Sha^ also filed • couzt6rclaims pzemi.sed on- the, Fa%r>.Debt. roii,ecfion

Practices Act, the 4h3o Corzsumer Sales practices Act, and common law abuse of process. She

alleged these ciaims on heA• own behalf and as class- action claims, Ms; 3ar.vxs later filed a"first

amended class- aaion cauntcrclaim,>' in which she alleged elaizxzs against I.ives#xaent Corp., First

ResOlutivn Ma.nagernetat Corporation,. Aitvmey Pari Hoclcenberry, and Clieek Law C}ffices,

LLC. She alleged ffiree class actictn cIairns under the Fair Debt Collection Practices Act, to wit;

a claim against Investment Corp., Management Co.rp., and Cheek Law axising out of ietters

threatening legal action to col,lect a debt when such legal action was barred by the appiicabie

statute of iimitaqons; a claiin against Invesftnent Corp., Attorney Hockenberry, and Cheek Law

ariszng out of the filirZ of a complaint to c-oliect money due when stxcb legal action was barred

iY the applicable statute of limitations; and a claim against fmvestrrzent Cokp,, Attorney

Hockenberry, and Cheek Law arising out of the filing of a complaint seeking post-judgment

interest in, excess of the stattitory rate in tb.e unjusffted absence of a written con#act suppartir.-o.g •

such a claim. Ms. Jarvis a3.leged a ci.ass action claim agairzst all four pariies under the Ohio

Consumer Sales PxactiGes Act arising out of the same cucuzixzstances alleged above. Finally, she

alleged a class action common law abuse of process claim against Investment Corp., Attorxiey

Hookenberry, and Cheek Law. Ms. Jarvis ;Etxther moved for class cerEificatzon.

{14} Investment Corp. dismissed without preejudzce its compl;aint against Ms. Jfarvzs

pursttaxit to Civ.R. 41{A)C1)(a)• The four cou?aterclaim defendarzts subseciuent1y -moved to

realign the pa;rties to designate Ms. Jarvis as the plaixa.tiff, as hers were the only claims pending.

The trial court ga arited the motion over Ms. Jaxvks' abjection.

[151 All parties filed riiotzons for summmy judgment, The trial court beld the motion

for class ceedf'zcation in abeyance pending its resolution of the m.otians for svz.n.mary judgraent.
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The triai:court ultizr^afieiy granted sw=azy judgment in favor of jnvestmenf Corp>, mmageme4t

Corp., Ms. Hockezabezry, an,d. Cheek Law on all of N.is. Jarvis' claims. N€s. Jar zs appeai,-d md.

zaises two inteaeiated asss'gnments,of exror, which we consolidate to :€a,citit4te revie^w.

Tin

ASS^GNMENT s 4F ^RR01Q

THE TRIAL GUURT ERRED IN CRAINTING >UMMAIRY 3YIUCYMENT TO
APPELLEES. THE T^:.,LA.I, COURT ERRED IN DENYING S'f_SMMARY
Ji DGMb-NIT TO APPELLANT,

{156} iMs. Jarvi.s argues that the trial cciurt erred by granting summary judgraent in favor

'sf Tnvestment Corp., Management Corp., Ms. Ilockenberry, and Cheek Law on her cwuns ai3d

by denying suixzmaryjudgr.t7.en.t in her favor. This Couit agree,s in part.

{^;7} IV's Cotart reviews a-a awaxd, of sunixrary judgment dc nOvo. Grafton V. Ohio

Edison Co., 77 (7h%o St.3d 102, 105 (1996).' This Court appl.ies the, same staac,,rd as the trial

cCSurt, v^eVmg the facts i.n the case j.n the light most favorable to the nUn-m0vmg party and

resolvang any doubt in favor of the non-moving pa.x-ty. Vzock v. Stowe-^YYoodward Co., 13 Ohio

.App.3d 7, 12 (6th Dist.1983).

(lg) Pursuant to Ckv.R. 56(C), summary judgment is proper if.

No genuine issue as to any material fact remaias to be litigated; (2) the znovxng
party is entitied to judgment as a matter of Iaw; and (3) it appears £rom the
oTidence that reasozaabie minds can cozue to but one conclusion, and viewing such
evidence most strongly in favor of #lle party against wb.om the motion for
swmm.arY judgment is made, that conclusion is adverse to that patty.

Temple v, Wear7 Urztted, Inc., 50 Ohio St.2d 317, 327 (1977).

K19} To prevail on a rnotion for stwnnaxy judgment, the party moving for summary

judgment must be able to point to evidentiary materials that show that ttzere is no genuine issue

as to any rzzaterial fact and fl-la.t the w.ovi^ng p^y is eiatztled to jxidgm:ezat as a rnatter of law.

Dresher v. Burt, 75 01uo 13t.3d 280, 293 (1996). Once a moving party satisfies its burden of

APPX
. 6



4

suppor^zng its motion foz: gtrxzzmaxy Jtirdgna.ent with sicient and aocepYable. e:vzdence pursuant t.p,, ..: •.

C1v.R;: 56(C), Civ.R. 56(E) provides that the noxz-zrn.o1'ing party may not rest upon the mere

allega.tiom or denials o^' the moving..party's pleadings. Rather, the uozr-moving party has a

reczprOcal burden of responding by sattiug forth specific facts, d.em.oustratizkg that a °°geiluirse

triable issue" exists to be litigated for ttiaI. State ex ret. Zimmerman vTarnpktns, 75 Ohio St3d

447,449 (1996).

{110} The non-moving party's reciprocal burden. does not arise until after the zxiovin;

party has xn.et its initial evidentiary burden. To do so, the rnoving party must sot forth evidence

of the limited types enasn.erated in Civ.R. 56(C), specifically, "the pleadings, depositions,

answers to xnterxogatories, written a.dr.o.issio-ns, affidavits, transcripts of evidence, 'and written

sOpulatioza:s of Bact[.1" Civ.R. 56(C) fi.tther provides that "[n)o evidence or stipwatzon may be

considzred except as stated iti this rule."

{^^^X) Under tho Fair Debt ColIeotion Practices Act ("FD^CI'A'^, a debt collector is

probibited from using "any false, decept:ive, or misleading representation or means in comection

witb the collection of any debt." 15 U.S.C. 1692-e. This includes aka.y Use represen:ration of the

character, amotmi, or legal status of a c1ebt; any threat to take actioz ►. that camot be taken legally;

arzd the use of any false representation or deceptive meaw to collect or attempt to collect. a debt.

15 U.S.C. 1692e(2)(.A), (5), and (10). Moreover, a debt collector is probibited ,fcom using

"unfair or u.o.consciomble mems to collect or attempt to collect any debt." 15 U.S.C. 1692f.

This incltzcles the "coliectioza of any amount (i,kacludixxg my interest, fee, cbaxge, or expense

irzcidezztal to the p-tin.cipa1 crbligafzon) unless such amount is expressly authorized by rho

agreemen:t creating the debt or permitted by law.'° 15 U.S.C. 1692f(l). A "debt collector"

includes "asay person who uses any iXistzumental.ity of in.terstate commerce or the naaiis in aiiy
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business #heprincipal purpose -of which is the cc>iiection of any debts, or .who xegz.ilarly-;epllects .., ,

or aftempts to collect, directly or zn,di.reotly, debts -awed or due • or asserted: to be -owed ot due

another." 15 U.S.C. I1692a(6). Within this conteA a"consumer" is "any natural person

obligated or allegedly obligated to pay any debt," 15 U.S.C. 1692a(3).

W21 T3rider the Ohio Consumer Sales Practices Act (s`UCSPA.")> °°[n)o supplier shall

coramit an unfliiz or decepti-ve act or praciice iii connection with a consmer transaction.'° R.C.

2345.02(A). Moreover, "[a3o supplier sli.all commit an ^conscxonable act or pract3oe in

connection with a consumer transactiozz. Such an unco:escionable a.ct or pracstxce by a supplier

violates.this seot:ion whether it occurs before, during, or after the transaction:' R.C. 1345.03(A).

A.'Uconsumer trarxsactiozz" is any "sale, lease, assignment, award by chance, or o#her transfer of

ac: zt^m of goods, a service, a fiaxchise, or an intangible, to an n dZvidua1 for purposes that are

prizxxaz°ziy personal, &mliy, or hou.sehold, or solicitation to supply any of these thY.ngs:" R.C.

1345.01(A). A"supplier"' is "a seller, lessor, assignor, franchisor, or other person engaged in the

business of ef£ectzng or soliciting Gonsumer trransaztion.s, whether or not the person deals directly

with the consum.ex." R.C. 1345.01 (C). In this context, a"corzsumer" is a`^person who engages

in a consumer traiisaction with a supplier." : R.C. 1345.01(D). The Ohio Cozasuixzez Sales

Practices A.ct b.as beeia hetd to apply tio debt collectors azid to IiYzgation activities. Hartn2an v.

Asset Acceptance Corja., 467 F.Srzpp.2d 769,780 (S.D.0b%o 2004).

{,113} The xnterrelai,i:onsbip between tk,.e FDCPA and OCSPA is wclx. established,

"<I-VIaxkaus violations of the FDCPA constiiute a vxolati.on of the CSPA... ['Ijhe PIRpose of bot-h

acts is to prabibat both un^'azr and deceptive acts and this court holds that ariy violation of any one

of the cziuiaerated sections of the FDCPA is necessarily an unfair and dcceptive act or practice in

violation of R.C. 1345,02 andlor 1345.03.=" Kelly v. Montgomery Lynch & A.ssociates, Tnc,,
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. ^'• ND,^4Jhio.ll.'o. 1:07,C:X^9:1-9y,•2008,..WLe,.1:7752.151, *U (Apn
15, 45108)b.r..quQLA;aa.AEGfLe']°

MQntgonzecry, Lynch, N.D.{Jhio No. 1t02CV874, 200 W,C, 23335929, *2 (Feb.:26, 2f}03).

{%41' To prevail on a elaiza for abuse of process, Ni's. Jarvis must establzsh. "(1) that a

legal proceeding was properly initi:s.ted and supported by probable cause, (2) that sanae legal

pxocoeding was pezverted by the nomoving party in order to achieve `an aerior motive for

which it was not design.ed,' and (3) that the moving party has i'neu.rred damages as a xosuit of the

nonmoving party's w-rongu use of process." Gugliotta v. Yiorano, 161 Ohio App.3d i S2, 2t30S-

O3zio-2570, ^ 47 (9th D3st.), quoting Levey & Co. v. t)r°a.vec-7, 9th Dist. No. 21768, 2004-Obio-

3418, 1 8, citing Yaklevich v.Keanp, Schaeff'er & Rowe Cn., L.1'A, 68 Ohio St.3d 294, 298

(1994).

(115) The trial court granted summ.azy }udgment in favor of all four defendants on Ms.

J'arvis' FDCPA and t^CSF.A, olaizxzs arising out of their representation of the leg.t, sxatas of tb-e

credit card debt during their attempts to collect tL The trial court did so based on its finding that

R.C. 2305.03(B), Ob.i.o's borrowing sta-Etate, was nof applicable in this case, so the applicable

statute of limitations was either the ^,5-year or 6-year period under Ohio law; 'IThe borrov^zzzg

statute provides in relevant part: "^?^o civil action that is traswa..upon a cause of action that

accrued in any other state, terrato-ry, dist.nct, or £oreip jurisdiction =y be cornnnenced and

zrzaiftta.inecl in this state if the period of lin-zztatiozr ttat applies to that action under dxe laws of that

oth.ex state, terz3.tory, district, or foreign jurisdiction has expired or the period of limitation that

appUes to that actio-n under the laws of this state b-as expixed." R.C. 2305.03(B). Specifically,

the trial couA fQO.rtd that the cause of action (to cot.lect on the credit card debt) ac€,med in Ohio,

precluding appiicatizon of the borravvilfg statute. Moreover, it fou}id that the cause accrued prior
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to. the. Apxil ^7,. 2{705 effective date of the bozrow^ng...statzte, tb:ereby.pxe^zucling„rs#^o^cti^^

application of the statute.

{116) The srti.al court also granted summary judgment in favor of Investment CoxP., ms.

Hocckeribezxy, and Cheek Law on Ms. Jaivis' abuse of process ciaim It did so in part after

concluding that I-nvestrxient Corp.'s claim against NIs. JaMs to collect credit card -debt was

initzated with probable causc which could only have existed if the claim was not tiznewbanec,

Ap^iicabilit^ af CJ^a's borreswi^ statute

{ti7} The deterrlzirzation a..^ to whether R.C. 2305.43(P) applied to this maacr was of

paramount importance because the statute of limitatio-as (at the tizne xelevant to this matter) to

bzing an action to coliect such a debt was (1) in Ohio, 15 years wl.aere the contract was in. "iting,

former R.C. 2305,05; (2)-in Obi:o, 6 years where the contract was not in writing, R.C. 2305.07;

and (3) in Delaware, 3 years, 10 Dei.C, 81 06(a). There is no dispute that Investment corp, filed

its casnpiaiiit agaiaist Ms. Jaz-vis on Maxch 9, 2010. Accordingly, if tb:e Delaware statute of

limitations was appIicaMe, the cause of actifln to coliect on the debt xaust have accme.d no earlier

tb.azz March 9, 2007, lest Investment Carp.'s claim be tirne-bar.-red, Most of Ms. Jazvis' claims

under the FDCPA. and OCSPA, as well as her abuse of process cta.izn, were pren-iised on the

allegation that Invesanent Corp.'s c3.aizn was tine-barreci, when Management Corp. and Cheek

Law sent a ietter in an attmpt tr, collect rajx the aebt a.xkd when Investment Corp. through Ms.

Hoekenberzy and CYzeek, Law filed the complaint.

W^e e the claim accx^xed

{J18} Ohio's borrowing statute does not clarify how to detenm.ine wliere a cause of

action accrues, and case law has not offered a defmitrve answer. WhRe we dzsagree with the

Sixfh CircLlit's ultimate determination regarding the place where certain brea.cbes of contract

4
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. . have accxued •:for purposes of Kentucky's -iaozrowing statute, we agree. with. the ..6xcu%t: court's

sentim.enttb.at 9z[tj he elements oi'tim.e md place of accxaal'are in.exricabiy intertwineri.:-'IIhe time

when a cause of action arises and the p1ace where it arises are necessarily connected, since tlxe

same act is the critical event ^n each instance." (Iz}.fermX quotations omitted.) SSVanson v.

Witsan, 423 Fed,Appx. 587, 593 (20 i i.).. We zaay disagree regarding th e interpretation of the

"a.ct" that implicates the breach, but we agree that the tirn.e and place ^of the breach are

interdependent.

{1119} 'I'he trial couft found that the claim accz^xeci in Okziobecause that was where Ms.

Jarvis resided, primarily used her credit card, and decided to stop maicing the rrArdmum reciwred

paynaen.ts. While admitting that it cautd not find any controlling authoti.ty directly on point, the

tri.al court ivas persuaded by the reasoning of the Urited States Distxict Court for ilze Eastem

DisWat of Ken.tlkky, which held that for a breach of a contxa.ct for money due, "the cause of

action acczues where the decisio.n to cieay payrzxent was made." Combs Y, IF2tet-natl. .Zns. Co., 163

F, iupp.2d 686, 692 (20('31)0

{120} Com&.s involved an insurance company's refixsal to inde=ify its insured and

impiicated. Kentucky's borrowing statute. After consi.rieration of the law in several other

juri.sdictions, the federal district couit adopted the "final sig-niticant event" test, after predzcting

that the Kentucky Supreme Court would find the reasoning of Wisconsin state and federal courts

persuasive. Id. at 694. The Combs caW reasoned that the insured's cause of action against the

irasuraxrce company accxu.ed where the ixlsuran.ce company "^^cjected the demands for pay.rn.etxt,'°

as evidenced by the mailing of a letter to the insured to that effect, id

{121} The Sixth Circuit Court of Appeals aff'izxaed the district court's decision in a

leAxgthy decisiorz that co'nsidered the reasoning and law enanciated by the states of Wyoming,
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New Xorks Nflssouti,, I1lirzois, and Flcirida. Combs v. Interraad. .tns. Co., :354:. F,,3d 56.8; {65^h. ,..

Cir.2004}. After re,ject3ing the "rn.ost significant relationship" test adopted by othor.states and

enunciated in Section 188 of the Ttc,̂ stattemerzt of Law 2d, C:onflict of S:,aws, and narrowing. its

.focus to situations in-volvhzg anticipatory repu.di.atior4 the ci-rcuzt cotd held that, "an anticipatory

breach occurs where the breacliin:g'party posts its letter of renunciation[J" rather than where the

other party xecoived the iettex. Id at 602. This Cozart xe,jects the reasoning of the Combs couits

and their adoption and application of the "final sigzzificmt evenr° test to d:etexmine vvhexe the

cause of action accraed. Accordingly, the ti%al court's reliance on such reasoning was misplaced.

{1221 The Oblo Supreme Court has tiaoughgul.€y considered the issue of the choice of

law irx regard to a.ctions sounding in contract. This Coart fmds the, reasoning and test adopted by

the high coi3z-t rele°yaift to detemnini.ng where a cause of action for breach occtziredp The paatxes

here agree that Ms. Ta7-vis° aJ:leged faiiure to pay money due arose out of her alleged breach of a

credit card agreement.

{J[23} Unlike the Sixtil Carcuit, which rejected the "most significant reiationship„ test

enunciated in tb.e Restaterrkent of Law 2d, Con.flict of Laws, the Ohio supzeme Courrt has long

ern:braced that test. in Schullre Radio Productions, Ltd v. MidMJestern BrQadcasting Co., 6 4^'sitio

St.3d 436 (1983), the high court reiterated the gonerai rule that the law of the state where the

contract is to be perfixnned govems on the theory that the place of performance bears the most

sigrzificant relationship to the cozitaract. Id at 438. In coxxsidezin.g whetlxer to apply the law of the

state chosen by the parties in their contract, the Schulke court held that tho contractual choice of

law provision would gove^^z "unless either the chosen state bas no substantiai relationship to the

parties or the transaction and there is no othezreasonabie basis for the parf:ies3 ehoice, or

application of the law of the chosen state would be contrary to thc fimdamentai policy of a state

APPX
12



10

having-, a greater material i.n.terest• in >the issue tlian the phosen state and sttcb.. s%le :y,uouid be the .... `. .

state of the applicable law in the a„tiserzce of a choice by the patties.'° (Emphasis added.) Icl at

syllabus.

[%4) A year later, the Ohio Supreme Corjrt cansitiered fhe question of the choice of law

applicable to contract rlisputes wb.ere the frarties bad not provided for such in the confract. Gries

Sports Ents., Inc. v. .N.iodeZl,15 Ohio St.3d 284 (19$4). The high court formally adopted Section

188 offhe 1t:esta.€errr:mt o1'flw Law 2d, CorAJ.ict of Laws, and helde "In the absence of an eff'ective

choice of law by the parties, the contacts to be taken into account to determine the law applicable

to an issue ineludet (a) the place of contrac#ing, (b) the place of negotiatior^ of the contract, (c)

the place of performance, (d)) the location of the subject matter of the contract, md:(e) the

dornioile, residcnce, na.tionality, place of iucoaporatioji and place of business of, the paxties."

Gries Sports at syllabus.

{125} Since that time, the Ohio Supreme Court has applierl` t3xe "most significa.ut

relationship" test in various types of cozrtTacti.ial disputes to resolve choice of law issues. See,

e.g., Ohayon v. Safeco Ins. Co. of .lZlinois, 91 Ohio St.3d 474, 481 (2001) (referring to the

R.esta.fczn.cn.t's test as a iieeclect "predietable methodology to choose the af,plxcable law if

neither the patties nor the statu.tary schelue make that choice for thezn.."). Moreover, ihe Sixth

C:ircuil Ctitut of A:ppeals has reoogzai:zed t3hio's adoption and application of the "most significant

reiationshxp" test in these circumstances. iV att. Union Fare Ins. Ca. v. W att^s, 963 F.2d 14$, 150

(6th Cxr.1992) ("4bir, clZoice of law ro.les mandate that the law of the state wi-az the more

significant rei.atioz7ship to the contract s}iould goveerrt d'ispates axishig from it. To deterzx3^:ipe

which state has the anore significant reMowhip to the contract, Ohio law has adopted the test set

1`orth in the 12.esta:€emtmt (Second) of Conflict of Laws Sectioa 185.") The test embraced by the
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ObZC: courts .in., deterznin:ing..choice. of law zssues in contract disputes. g. z^t^^. decisi4pin ,:: ...

determining where any breach of the contract occurred and, con,scquently, ;where: the came of

action accru.e,ci..

{126} The trial cotA i`oimd that tbe cause of action accrued in Obia because that is

where Ms. Jarvis "resides, priznarfly used the credzt ca.rd, and decided tv stop making the

nnznimum required laayments[.]'° 'I'b.e trial -c-ourt finrtbcr fciuud that Ms, .lairvis "could have also

cb.ase'a to zaas.e laer payments on fl-.e In.tern.et, by ttilephone, or to a C;hne bank branch" rather

tlia.n to the remittance address in 13e1.a.ware. Ms. Jarvis did not dispute that sh.e resided in Olzio at

all tirn,es relevmt to _ this mattm However, the defendants did not present any evidence to

demonstrate where Ms. Smis p irimarily usecl her card, that she was in Ohio at the moment she

decided not to pay amouaxts owed on her accouat, or that she co-dd have, zu.ade her payments in

any way but by bhecleto the payment address in Wilmington, Delaware.

(127) On the other band, the evidence demonstna.tes that Ms. Jarvis sent her credit =d

in'vztation to Delaware and that her a£^'ex was accepted. 3xr. Delaware, thereby creating a contract izr.

Delawaxe. Ms. 3arvis' obligation was tr, be pez-i'ormed by makin.g payments on her accc^^int. 1-Tex

perfoxm.ance was not mznpleted merely by deposzting her cdieck in the rxzai:l, but rather upon.

timely receipt of a valid cb:eck in Delaware.

{1281 tvlorcavcr, the defendants did not present any affidavits or deprasi€ion testimony to

show that they attempted to collect the credit card debt from Ms. Jarvis in the belief that their

clairn acr,GZiied in Ohio and was, therefore, not tzzTZe-baned. M,s. Jarvis, on the other b.an.d,

attacbecl a copy of M:anagcmen.t Corp.'s procedures provide,cl d-uri.zig disco-very, vrhxch indicated

that the coniparzy recognized that Chase lvfanhatYatz accounts are su.bject to Delaware's 36-xnonth

(3 -yes.r) statute of 1i.m3.tations in Ohio.
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:.< 1519} View%ng-ea.ch part.y.'s,ev.zdezace iu.a light most favotable ta the non-41qving.paAy,

this Court concludes as a matter of law that Investment Corp.'s cause of acti.on for bieacla. of the

credit card agreement accrued in Delaware where the most signifir.mt relationship regarding the

cnntract existed.

^en the c^ai^, a.ecr^,^^t

{130} . Even lbough Investment Corp.'s claim accruecl. in Delaware, R.G. 2305,03($)

would not be effective to require the application of the three-year Delaware statute of limitations

if lrzvesimzzt Corp.'s claim accrued prior to the statatz's April 7, 2005 efi'ecti.vc date. In the

a.bse^rzce of express znteut by the legzsiaime that a statute that is not merely z.em.cdial bc applied

retroactively, #lhe statu.te will only be appRed prospectively. Smitlz P. Smith, 109 Ohio St.3d 285,

2006-Ohxo-2419, 1 6; see also Ohio Constita:tion, .A.rticle IL Section 28.

{%31) Tkr.e trial comt found that the ciaim accrued prior to April 7, 2005, thereby

precludin.g the applica.tion of R.C. 2305.03(B). ;igniflcantlyg because the defendants failed to

produce a copy of the credit card agreement governing Ms. 3arvzs' account, there was no

evidence of the parties' agreerne?at to descn-be under wbich circumstanees a de-fault or breacb

would occu.r, wheth,er Chase possessed remedies for default in ti7.e a'oseace ei legal a:ctzan, aad

whether it must pursue sucii remedies grzor to pursuing legal action.

{132} The trial court appears to have premised its finding regarding when irzvcstmerzt

Corp.'s cla.im accrued on events that occnrred o;a three dates priox to the effectxve date of the

statute. First, the court tvvice noted that Ms. jan%is last used her credit card io. 2004. This Caurt

is 'at a loss as to why the last date of we of the card was relevant to deteunining when any claim

accru.ed, Second, the trial court found that Ms. Jarvis "Fxst failed to make the ntinimuzxi required

m.onthly PaYment on Jaziuaxy 1, 2005.°" ,Althaugh the trial court citeti Ms. iazvzs' response tv
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•xequest .far4dimissioniiuxnber.8, Ms. Jazvi.s ordy admitted that she did

payzn.ent due an 1`anuary 1, 2005, not that that was the first time she £a%^ted,.to, pay ^e 3cnir^iz^^^a

'due. On ffie other hau.d, Ms. Jatvis prosmted copzes of credit card statements t4at ia.ocat^3: that

she caTTicd: a past d.ue amoun.i and was assessed aWe fee on a statement covering the period of

I?eceraler 10, 2003, to January 9, 2004, almost a fiaEil year ear2ier. , Ms. Jarvis remained

delinquent oza her acoouat for another six znozxffis, made a payme.nt that cured her defiei.ency,

failed to make required zririzxnura payrnents in Septerra:her and October 2004, made apprcaprzate

payments in Noveirzbet and December 2004, and again failed to make her minimum payment in

January 2005. If this Court accepted, which we do not, the legal proposition that the claim

accrued when TMs. Jaxvis "fmt" failed to pay the monthly minimum due, it is unclear how her

"^'irst" failure occ:urred on. January 1, 2045. Finally, the trial court found that Ms. Jarvis' account

<`cvas marked delinquent on February 7, 2005." Certainly, Chase was the entity that would have

marked the account delinquent at that time, as Chase did not sell its interest in the account until

Februaty 13, 2008, Investment C'or;p. dict not purclaase its interest in the debt until Ju.n.e 19, 2008.

The tlial court did giot cite any a.uthority for finding that a c3aiin for the paymexxt of credit caTd

debt accrues vvhcn, the accou-nt is marked delinquent, aiid this Court does not adopt any sucl,

propv-sition of law. Sign.ifica-ntly, Ms. Jarvis attached Management Corp.'s admissions that Ms.

Sarvis made her last paymnt on the account on June 28, 2006, and that Chase wrote off the d.ebt

o-n Januazy 31, 2006. The trial ccnztX di:d not note either event, im.^pli.citly finding neither event

relevant to the inquiry.

(133) The issue of wben a claim accrues regarding credit caxcl debt is unsettled., in part

beca.^se courts have not consistently categorized credit card accoun.ts. We reject Ms. J'arvis'

argument that they are a.n.Oogaus to installment contracts. See kC, I317.01(A). This CauzL
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concludes that credit card accounts. are xo:ore properly categorized

1egy:slat^.re bas broadly defzn:ed "accorxnt" to include "a right to payment of a monetary .

olaliptAoii, whether or not earn.ed by pezfozmance, (vl) arising out of tbj^,- use of a credit or

charge card or znf'orxzaatioo conta:incd on or for use with the card R.C. 1309.102(A)(2)(a.).

fII341 The Coiirt of A.ppeal.s of Iadiana has thoughdzlly consAdered the nature of credit

card accounts, distinguishing tbLem from promissory notes and installment loans in which ft

total am.ount of indebtedness and arepayment schedule are fixa Saxather v. Asset Accepfcrnce,

LLC, 919 N.E.2d 1153, 1159 (Iari.App,201E3), citing Z'rrrt,folioAcqzcisatrons, LLC v. Feltman, 909

N.B:2d 876 (111,App.2009), The Sinither -caurt concluded that credit card accounts closely

resemble "open accounts" in that "the precise amount of indebtecln.ess that a customer may ineur

is - unlmo-vvn and fluctuating md the a.ccc^iuit is kept open in ao.ticipatlon of firture transactzions,

unless one of the parties decides to clcrse xt." Id at 1160. The common law definition of "open

accouzt" is instructive:

An "open account" is an account with a balance which has not been ascertained
and is kept open in arzt.iexpation of future transactions. An operi account results
where the paties intend that the individual transactions in the accomt be
copsidered as a connected series, rather than as in&pencl.fmt of each other, subject
to a sbzfti.-ng balance as additional debits a:u.d: credits are made, un.iil one of the
parties wishes to settle azxd close fi,be account, and where there is but, one ss'ngle
arzd inclivisible liability arising fiom such series o'f related and reciprocal debits
and credits. This single liability is fixed at the titae of settlement, or following the
last entry in the accou-at, and such liability must be mutually agreed -upon between
the parties, or i.uTliedly imposed cipon them by law. Thus, an open account is
similar to a line of eredit,

Observation: Opormess of an account, for purposes of an action on an operz
a:ccotnit, is indicated wheii further dealings between 'the parties are cozxtemplated
and when some temi or terms of the contract are left operi and Lindeterinined.

The contzo.oit.y of an acconnt is broken where there has been a ehaxge in the
relationslzip between the parties, or where the accoun.t bas been allowed to
become dormant.
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•,•Id `at I159-1-16(},. quoting I A.uzerieaix.Jurisprudence.2d., Accoun.^ts and Ar.wur^^g,

(2005). ^The Smdther craux-^ therefore, appEed the statute of limitations, ;.applic*q to, opeA •.

accauMs, to the claim against Swit.b.er for cxedit card debt. Snzither, 919 N.)^<Zd.^t 1,16Q, quoti^jg

1 American 3uuisprudence 2d, A.c.Goun.ts and Accounting, Section 22 (2005) ("The geueral rule is

that the statute of limitations for an. action on au open aecount `Cam.mPZZces from the date the

account zs due,",). Accordingly, the ln.diana appellate cvu.zt concluded that the cs.use af action

on the open account a.ccrued either as of the date of Smither's last paynxent on the account or,

becaUse Asset sent a.t3other stat=,ent the fallowitig montk on the next pa3Tzneat du.e date. Id at

1160.

{Jf35} This Court is persua.ded by the reasoning of ,Smdther asad its mliaszce on the

common law definition of an "open accoun,t" in de#ermi.niag that the statute of limitations begins

to ru.u after the last actzvzty on the account. See also Barnets, Inc. v. J"ohnsora, 12th :Dist, No.

CA2004-a02-(}45$ 20{}S-Ohio-682, 1, 18 (conciucting that the cause of action o7z an open account

secured by a mortgage accrued for staW€e of 'Rmitations pu.zposes when the lost item ^^s posted

on the accouni, in that case, a returned check). irt this case, 3arvisz  <`Gixzgie Iiability"' for tb.e

balance of her credit card account arase "f011owing tlle last en.try in the accourAi" which wouid

have been her $50 payment on JJuzze 2$, 2006. Chase acccepted that payment and there is no

eVidence that Ja.rvis attempWd to make a s-absequerkt payment ihat rvas rejected. Moreover,

because the defendants did not attach any evxd.ezt:ce to demonstrate the next due date after the

3une 28, 2006 payziaent, this Court concludes that a question of fact exists as to wheth.er the

statute of limitations began to m on June 29, 7.006, or o3l some date in July 2006. However,

that does not create a genuine issue of material &ct because both tixae periods are after the

effective date of the borrowing statute, A.ccorriingly, tbe trial court erred by findilig that the
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de£endants-meL their.b^.rden to..show that Invesiment Corp.'s cause of action =raed peivrto the^..

effective date of Ohio's borrowing statute. Un the other bmcl, Ms. Jarvis nict her burden by

d.errionstrrating #ha.t, given the parties' agreement that the last PaYment was posted t4 the a.ccoura.t

on June 28, 2006, Investment Corp.'s ca.use of aetiorz accrued after KC< 2305.03($) became

(136) For the above reasons, the trial court erred by granting mnunary judgment to the

defendants upon. ^'iading tbmx t3b.xo's borrowi.zrg statute wa^ not applicable and that Investn-ien.t

Corp.ss cause o^' action was aot time barred. ,A.ccordzb.gly, this matter is rema.nded to the triai,

corft for resolution of Ms. larvis' claims pursuant to the FDCPA and OCSPA. and her claim for

abuse of process, as this Cgtzzl will not detezxni;ne those issues in the first instance. &e Harris-

Coker v. Abrahczirz, 9tla Dist. No. 26053, 2012-Ohio-4135, 7 4.

{lf37} Ms. Sar^vis also asserted cl.aizns against Investment ^r^ ►., Ms. Hockenberzy, and

Cheek Law pursuant to 1be- FDCPA and C}CSPA. based crn their clazms tbat.tnvestxy.ent Corp. was

et).titled to pasfi-;judgmeiit interest in excess of the statutory rate and efforts to obtaiza. such

znterest. The statutory 'rate of interest was 4 percent at the time the various deferzdan.ts sought to

olatazzx it. See I€,.C. 1343.03. The de£enddaza.ts sought to obtain fu.tt.-tre interest at a rate ox 24

pe-rcent. The trial er3urt, zelyxzig on a federal distrrict crlutt case miit of Massachusetts, found that

Ms. Jau-vis failed to show that the defendants violated the FDCPA or OCSPA by merely

requesting infiezest izx excess of the statutory rate because the request was merely aprayer for

relief directed to the couxt;, not ms. Jarvis. See AYgentier°i v. Fisher Landscapes, Xnc., 15

F.Supp.2d 55, 61-62 (D.Nlass.1998). Moreover, the trial c.owt foun.d that, because Invesiment.

Gorp: dismissed its compiai.nt against Ms. 3arvzs, the issue of future interest was no longer before

xt.
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^134: Apadyas aot enfitted. to znterestiaexcess-0 the statutory ra.te in

wriiten contraot provitiing..fox• such.• Minsfer• F'arrners Co©p. Exchange Co., ^tzc. v:t4eyey,:., J,.17•

Qhia Sf.3d 459, -2008-Ohio-1259, 126; Capztal One Bank (USA)p N.A.: v, Heia'ebrin 6thDzst.

No. C?T-08-049, 2009-Ohia-2931, ^j 37; see also R.C. 1343.03(A). The defendants failed to

attach the credit card agreement reievan:t to Ms. Jarvis'. account to ea.tb.er the con-iplaiat on the

account ppursuant to Civ.R, 10(D) or as aa exlaibit relevant to their motions for swnmary

judgment or responses in -oppos?tion to Ms. Jarvis' motion for summaay judgment. Moreover,

monthly cre4it. card statements are insuffiezeu:t to coustitute a written contract entitling one party

to interest in excess of the statutory xate. Meyer, 2008-4hio-1259, at T) 27. .Accordixkgly, the

defendants did not nxmt their initial burden, of showing that Investment Corp, was entitled to 24

perceut interest or any other rate in e=ess of the statutory rate (4 pereent) in effect at the tircze it

filed its complaint.

(133) `Me Argentieri couA oplned: "A prayer for reXief in a compJ.aint, even -,vhere it

specifies the quantity of at.tomey° s£ees, is just that; a request to a third party - the court - for

^consaderation, ztot a demand to the debtor hs`.msel£ A request for attomey's fees ultimately rests

upQn-irhe discref:zon of the court and a determination of appIieabiiity at a later stage of 6ha

litigation. . The whole purpose of regulating debt collection was to `supervise' a range of

t2zasupervzsed coatact,s, such as demaaad letters and Iate: night telephone calls. In contrast, a

stateznent i^z apleadl.ng is supervised by the cowt and monitored by counsel. The two situations

are drastically differezit,?' Argentaeri, 15 F.Supp.2d at 61-62. This Court is not persuaded by the

Massachusetts distr'zet court's opinion and reasoning.

{1401 T1-ie issue of the viability of FUCPA. claims 'vased on praye.s for relief in

c®naiplain.ts is predozra.iixarttly raised in regard to requests for attoiney fees. This Court finds the
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instiant biatter znvolviag a request foz^ffitexxst ana.to.gous. The Fe'&ral Dzstrict; ^Qrsurt.for

rejected the reasoning of Argentferg; =ting that, in its case, the complaint clearly d6ra.mded

3udgmeilt against the defendant far. attoxney fees. McCollough v. Johnson, Rodenberg &

Lattinger, 587 F.Supp.2d i170a I178 (D.Mont.2008). In Ohio, the Federal Dzstrict:Court for the

Sotxthern District of Ohio also found a violation of the FDCPA where a creditor prayed for

attomey fees when kt Was not entitled to such fees pmsuant to law. Foster v. D, B.S. C'ollecticrn

Agency, 463 F.Supp,2d 783, 802 (S.D.dhio 2006). The Foster court reasoned that the prayer f^r

such relief "constitz.te[dJ an absolute entitlement to attomey fi-,es; even though sucti fees are not

recoverable under aiuo law." Id. We are persuaded by this line of cases.

11411 Zzz this case, ilxvestment Corp: concluded in its cotn.piaizat agau^st ^s. J^-vis:

"WH^REFC3RE, Plaintiff demands judgmont against [Ms. ..Tarv%s] for the c:hatged off swrn of

$8,765.37 plus acc.̂ rued baterest of $7,738.99, ptus f'itture interest at 24.00% af'ter Maxcb. 02, 2010

Pkus c>rssts of this acti.on." (Eraphasis added.) It was cieay under these circumstances that

IZxvestra.eat Ce*p. was en^.uz.iciating its ahsQi.ute en.titlem.eryt to inWest at a rate of 24 percent and

that it was dewa.nriing such from Nts. Sa•rvis, not fxom the trial court. Accoxdingl.y, Ms. ja.rvis

esfablished a prima facie claim against the defendan.ts uader the FDCPA, and consequexicly tha

OCSPA, as those claims related to the request for interest in excess of the statutory xate. This,

however, does not end our inquiry,

{TI42} "CoLirts Iiave characterized the FDCPA as a strict liability statute, meaning that a

consumer my rccover statutory damages if a debt collector violates the FDCPA. even if the

consumer suffered no actual damages." Fed rlonae Loan Mtg. Corp. v. I aanar, 503 F.3d 504,

23 (6thCiz'.2(It?7). A very limited exception, to tkie strict liability imposed by the FDCPA, is the

bona fide error defense which provides: "A debt collector may not be held lzable in axa.y acff-on
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brought under this subahapter i£txc debt culIector shows by a prepon:deranqq- of p:vfdene^;

vialaiion was . not intentional and xesuit-ed from a bona ^'ldc exxuz n^^thsta^ding:. ^,:.<, .. •,

'maintenance of procedures reasonably adapted to avcizd any such errox.",.::

Seneca Fin. Corp., 569 F.3d 606, 614 (6th Czx.2009). Becaxase tlte trial court found t.tzat apra.jcr

in a complaint for interest was not a demand to the debtor, it did not consider Wheffier genuine

issues ®f m:atmial faot existed regard.zzig the existence of a borza fzde error defeu.se. This -cau;rt•. -

dcciirzcs.i:o address that issue in the first instance. See Harris-Coker, 2012-Clhi:o-4135, at 14.

Accordingly, we remand tbc matter to the trial court for &-rther consideration,

(1%43} For the reasons enunciated above, Ms. J'arvis' consolidated asszgmnent of error is

susta^ed as it assips error to the trial couWs granting sunuua-ry judgment in favor of the

defendants. Because we are remanding €h.e matter to the triaI court for furdier considexaticrn of

issues it did not prcviously address, N:s... Jarvis' assignrneut of error is o•verruled as it assigns

error to the triaT cesurt's denial of her znofsnn for summary jizdgment.

TI1.

{^144} Ms. Jarvis' consolzdated assignment of error is sustained in part. The judgment of

the Summit County Court of Common Pleas is reversed arcd the cause rernmided for &ther

proceedings consistent with this opinion.

Judgment revetsed,
And cause xemau.d-ed.

There were reasonable grounds for tWs appeal.
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Wo. -order. thata-speezal-rtaaudate-issue-out ofthzs Court; dixectingtl,xe Court..pf .0prx^w^..:,,

Pleas, County of Summit, State of 01^o, to carry this judgment into execut}._on: A rerti^'^ed ecapYV .:.. ..-

of this j aurr.al emtry s3aT1 cc,nstitufe the maan.clate, pursuant to App.R. 27. . .

Im.rnecliately upon the fjli-ng hereof, this document sMl constitute the jouma1 entry of

juclgzxa.ent, and it sball be file stamped by the Clerk of the Court of Avpeals at wbich time,tlze

period for revieW shal.l begin to ru& A.pp.R.. 22(C). The Clerk of ffie Couri: of Appeals is

instuceed tta mail a ucatice of entiry of this judgment: ko the paafles and to make a notation of the

mailing in tbe docket, gursua-at to App.R. 30.

Costs taxed to A.ppellees.

12f1NNA J. CA^L
F0^2. THE CC^L1R

V+'Hr'JCME3RE, P. J.
GC^^CU^.

DICKINSON, J.
CGCUIZRTNG IN PA.RT AND D.ISSE T. G IN P_4ART.

{145) I agree that First Resolution Investment Corporation's cla:im aga.inst S;ua.dra Jarvis

accrued in Delaware after Section 2305.03(l"3) of t.b:e Ohio Revised Code became e^"ective. I

also agree that Ms. Jarvis's claim that FiTst Resolution Management Corporation and Cheek Law

Offices violafed the Fair Debt Collectzon Practices Act by t)areatening to file suit on ati,me-

ba~red claim and her clsim that First Resolution ln.vestsnezit Corpoxatzon, Cheek and Parri

Hock.enberzy violated the Act by filing suit on. a time-barred claxm must be remanded so that the

trial couft can detei-:rzzn.e the zuzresoivetl issues rela.ted to those claims in the first instance,
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am, not can.vifte^^that.the :rzxere fiHng of, a xime•:barrei. c1aim viqlates,de^ct, taazze o£ ^^, ^:• f:::

the parties have mada..tYzat. argum.ent to this.Cauet, . -Iastead, First R.esa,lution; hq;vestzzJRt,

Carporation, Cheeic; and.Patxi Hockenberry have limited their argu.men^, tu.assWjAg.ijaat Ms;,.:

Jarvis cannot demonstrate that they Isnowingly filed a-fime barred claim. Upon review of the

record, I believe• there is a genuine issue of materia& fact regarding whether, tl^ey acted

knowingly, so a remand to the trial court is an appropriate dispositio-n o£that claim.

{Iff46} On the other hand, I do not believe that a detnand in a- complaint for intorest in

excess of the statutory rate violates the Fair Debt Collection Practices Act, Under United States

Code Ti.tle 15 Section 1692e, "[a] debt collector may not use any false, deceptiive, or niisleading

representation or m.eazis in connection with the collection of aay debt." That includes "ftlhe use

of atiy false representation or deceptxve, means to collect or attempt to collect any debt or to

Obtain information concerning a eanstsm.ex." 15 U.S.C. 1692e(1O). A debt callectcsr may also

"not use unfair or unconscionable means to collect or at€erzipt to collect any debt." 15 U.S.C.

1692f That includes "[t1:he collection of aay amount (including any in.ter^st, fee, cha.rge, or

expense inczderzta.i to the princ'ipal obligation) unless such amount is exPzessly au.thorized. by the

agreement creating the debt or penrzzttecl by law." 15 U.S.C. 1692f(l).

($47) The Rar Debt Collection S'radices Act was enacted in light of °°ab-andant

evidence of the use of abusive, deceptive, and u.ni'air debt collection pract%ces by many debt

collectors." 15 U.S.C. 1692(a). Congress found that °`[a]bmive debt collection practices

eazztribute to the ntxnAber of personal barikmptcies, to marital instability, to tii.e loss of jobs, and

to invasions of individual privacy." Xd; The pujpcsse of the act is "to eliminate abusive debt

collection practices by debt collectors, to insure that those debt collectors who refrain from using
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^busive -deiftoolle%t.ion pr^ctico^'^e:not'c:vmpeti€iveLY.disadva.tztaged, and„tQ:.promote es^nsis^ez^^ µ_ .,. ... ..

S -ate action to-protect consurzxexs-agains^ c^.ebt:eo^:ection abuses." 15 LT.S.C; 1$9^(^}, .

K48) Be,c4use the Fair Debt'Collectlon F'racticos .A.ct.ls remedial legisjatxr,zz^:i agret,-, :Yl,iat

it should be liberally con:strued in favor of the individuals it is designed to protect. See Dennie v.

Hurst Comtr.. Inc., 9th Di:st. No. 06CA009055, 2008-4hio-5350, 1 8(expIa.zning that the

COJI'sumer Sales Practices Act should be liberally construed). Nevertheless,. Id.o rtot believe that

a demand for interest in a complaint is the type of practice that the act prahibits. As the

Honorable Nancy Geznter of the United States District Court of IvXassachusetts explained, "[a)

prayer for relief in a complaiat . is jaisti that:. a request to a#h.izcl pari.y the court-for

cozisideratzon, not a demand to the debtor hirisejf "' Argentaeri v. Fisher Landscapes .i'nc,1. SF.

Supp. 2d 55, 61 (D. Mass. 1998). The "whole purpose of regulating debt csollectio^. was to

`supeEvzse' a range of un,supervxsed contacts, su.cb as demand letters and late-night teleph:oale

calls. ' Jn cozttrast, a statement in a pleading is 'supervised by the court and monitored by

coutzsel.'? Id. at 61-62. "The courts have their own systeixz of protections agatust abusive tactics

that occm during litigation. A grossly exaggerated debt or unfounded claim in a pleading could ,

represeat au abuse of process, and subjeot the at^-anrxey or ciiew to sanctAons or other disciplinary

mechaniisms. Givezl these proCectioas, when a clazm is made to the court, there is no need to

invoke the protections of a statute designed to protect consumers frorn unscrupulous,

unsupervised debt collection, tactics such as threats of violence a,n.d: harassing telephone calls."

Id. at 62; see also 13-Real LLC v. Rogers, 405 B.R. 428, 432 (M.D. La. 2009) ("While the

FDCPA's purpose is to protect tmsaphs:sticated consumers from unscz^pulous debt collectors,

tlzat puxpose is not implicated when a debtor is instead pxot.ectetl by the court system and its
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, :^^^cers,'^); ^is^e^o^ v,•I^e^aez^al ^^. ^i^^ T'^=C., I^+^. CVtI^-i:467-P^ L)^^.-2,00,s W^.6^^a^>
^*a ()D. °AJaa .3, 2004

{Iff49; Not onlpdoes an interest dem.ar,.d in a corsxplaintnot resemble ihe type of aetiviiy. ... . : ..:

intended to be protmted by the Fair Debt Co1lecton Practices Act, it does not fall wzfiun the

.Aef s language. Under Ohio -iaw, a couxt vsrzU award interest at a bigher-tha.n sta.tutwy rate only

if it is explioitty provic3eai'ixi a written contract. R.C,. 1343.43{A.}. Accordingly, a mexe deunand

£or a lligher ratD of intetest mmot be deemed a"fal.sc, deceptive; or wislea.ding represenfatiozi"

aarxder Section 1692e ofS xtle 15 of the United States Code. Harvey v. +Grea# SanQca Fin: Corp,,

453 F,3d 324, 333 (6th Cit. 2006) (conciud"zng that it is not a deceptive practice for a debt

colkcctor to fiIe ala-wsuit `°wirb.crat the immediate ibeans ofprovin,; the existence, amount, or true

uwner oi'the d.ebt[.]"). Similarly, asking for a non-statutory ratc of ib.terest cannot be considered

an "unf* or unconscionable" practice under Section 1692i,because a debt collectox will only be

able..to recover interest at the requested rate if it es€ablishes that it is contractually entitled to that

rate. 1, therefore, believe flw the trial caux-t correctly granted summary judgment to First

Resolution Investmc-nt Corporation on 1\4s. Jarvi:s's Post judgmefttwixzterest-rate clazm.

A.PPEA.R..A.NCES:

JAMES F. BURKE, JR. arzd. JOHN J. HORMGAN, Attorneys at Law, for Appellant,

JEFFREY 'i'C.lRNER, BOYD W. GENTRY, and JOHN P, LANGENDERFER, A.ttornevs at
Law, for A,ppell.ee.
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'SUrAhIT C-t)UNTY
CLERK t^F t UjITS

IN THE COURT OF COMMON PLE AS
SUMMIT COUNTY, OHIO

SANDRA S. TAYLOR JARVIS,

Plaintiff,

CASE NO. CV 2010 03 1627 G

JUDGI: TAMMY O'BRIEN

vs.

FIRST RESOLUTION INVESTMENT
CORP., et al.,

Defendants.

ETDGMF-NT F-N'1`RY

Fitaal and Appeatable

This matter comes before the Court on the following pleadings:

1) Plaintiff, Sandra J. Taylor Jarvis's, ("PIaintiff ') Motion for Summary Judgment anci
Memorandum in Support filed on February 25, 2011;

2) Defendant, First Resolution Investment's, ("FRIC") Motion for Sunamazy Judgment filed
or i February 25, 2011;

3) Defendant, First Resoiution Management Corp.'s, ("FRMC") Motion for Sumniary
Judgment filed on February 25,2011.

4) Defendants, Cheek Law Office and Attorney Parri Hockenberry's, Motion for Summary
Judgment filed on February 25, 2011;

5) i'taintifPs Reply to the Motions for Summary Judgment filed by all Defendants i='iled on
Marih 25, 2011;

6) Defendants' N1.em.Qrandum in Oppositioii to Plaintiffs Motion for Summary .€udgznent
filed on March 25, 2011;
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For the reasons stated below, the Court GRANTS the Motions for SuznmmT J;.zdgnxent filed by

Defendants, PRIC, FRMC, Cheek Law Office and AttornGey Parri Hockenberry. The Court DENIES

the Motion for Summary Judgment filed by Plaintiff, Sandra Taylor Jarvis.

1. STATEMENT OF CASE AND LAW

Defendant, FRIC, filed a Complaint for Money Due against the Plaintiff on March 9, 2010.'

FRIC's clainn, was based on a Chase credit card account used by the Plaintiff. FRIC purchased the

Plaintifl's debt from Chase and employed FRMC, Cheek Law Office and Attorney Parri

Hockenberry to attempt to collect the debt from Plaintiff. In its Complaint, FRIC clainaed that

Plaintiff owed the charged off sum of $8,763,37, plus accrued interest of $7,738.99 for a total

amount owed of $ I6,S04.3b.

Plaintiff was served with a copy of the Complaint on March 24, 20141. On May 12, 2010, the

Court awarded default judgrn:erit against the Plaintiff in favor of Defendant, FRIC. On June 28,

2010, the Plaintiff filed a Motion to Vacate and Set Aside Default Judgment and Motion to File

Answer Instanter. The Court signed a Stipulated Entry granting this Motion to Vacate and Set Aside

Default Judgxnent ora July 26, 2010. Plaintiff filed her Answer to Complaint on August 6, 2010,

On August 26, 2010, Plaintiff filed a First Amended Class Action Counterclaisrr. In her

Counterclaim, Plaintiff named Defendants, FRMC, Cheek r a,,&> Office and Attorney Parri

Hockenberry, as third-party Defendants to this action. Plaitttiff s proposed class action is based on

alleged violations under the Fair Debt Collection Practices Act ("FDCPA") and the Ohio Consumer

Sales Practices Act («OCSPA")z

' On February 4, 201 1, the Court granted the Defendant's Motion to Realign the parties. For this reason, Sandra Taylor
rarvis has now been designated as the Plaintiff, and the original Plaintiffs have been designated as the Defendants.

2 This Court has been holding class certification in abeyance while it considers the Motion for Summary Judgment.

2
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On September 10, 2010, FRIC, the originaI Plaintiff to this lawsuit, dismissed its claims

against Sandra Taylor Jarvis. Thus, the only claims that remain pending in this lawsuit are the

claims asserted by Plaintiff, Taylor Jarvis, in her Counterclaim against FRIC, FRMC, Cheek Law

Office and Attorney Parri Hockenberry.

A. Plaintiff's Motion for Summary Judgment

All of the parties filed Motions for Summary Judgment on February 25, 2011. In Plaintiff's

Motion for Summary Judgment, she argues that under Ohio's borrowirxg statute, R.C. § 2305.03(B),

this Court is required to apply Delaware's three-year statute of limitation to the claim asserted by

FRIC in its Complaint. Ohio's borrowing statute became effective on April 7, 2005. Plaintiff claims

that FRIC's claim is subject to Ohio's borrowing statute because it arose after the effective date.

This argument is based on the fact that Plaintiff made several payments to FRIC's predecessor,

Chase, after the statute's effective date of April 7, 2005.

P1ai€itiff claims that Ohio's borrowing statute dictates that Delaware's statute of limitations

aliplies to the present case. Under the borrowing statute, claims that accrued in different states are

subject to those states' statutes of limitation. Plaintiff argues that FRIC's claim against her arose in

Delaware. Plaintiff executed her credit card application in Ohio, but she sent it to Delaware. She

also sent payments on the credit card to Delaware. She argues that her contract was to be perforn7ed

in Delaware and "accrued" there as well.

If the Court agrees with the arguments presented by the PIaiiitiff and applies Delaware's

three-year statute of limitations, the claim that FIZiC filed on March 9, 2010 against Plaintiff would

have been time barred. Accordingly, Plaintiff argues that the Defendants violated the. FDCPA and

OCSPA by filing this time-barred claims against the Plaintiff. Plaintiff also argues that the

DefendaZ its violated the FDCPA by threatening to sue on the time-barred claims. Plaintiff argues

3
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that the Defendants also violated the FDCPA by requesting post-judgment interest in excess of the

statutory amount.

B. Defendants' Motions for Summary Judgment

Defendant, FRMC, filed a Motion for Summary Judgment on February 25, 2011.3 FRMC

argues that the Court should apply t?hio's statute of limitations. FRMC argues that Ohio courts

typically apply a fifteen-year statute of limitation on credit card cases or a six-year statute of

limitation if the credit card agreement has not been produced,

FRMC argues that there is no evidence that the parties chose Delaware's statute of

limitations. The parties have not produced the Credit Card Agreement that applies to the

Defendant's account. FRMC argues that, in the absence of an Agreement stating othertvise, Ohio's

statute of liinitatioixs should apply to the present credit eard case. FRMC further argues that, even if

the Credit Card Agreement did provide that Delaware's law governed the parties' agreement, it

would not follow that Delaware's statute of limitations applied to the present case. FRMC argues

that Ohio's Supreme Court has adopted the Restatement (Second) of Conflict of Laws as the

governing law for Ohio conflicts issues. When a conflict arises between two states' statutes of

litnitations, the Restatement provides that, "an action will be maintained if it is not barred by the

statute of limitations of the forum, even tliouglr it would be barred by the statute of limitations of

another state." Restatement (Second) of Conflict of Laws § 142(2).

FRMC also argues that Ohio's borrowing statute, O.R.C. § 2305.03(B), does not apply to this

ease. FRMC contends that Plaintiff defaulted on her account on January 1, 2005, when she fzrst

failed to make the minitnum monthly payment on her account. FRMC cites case law stating that a

defalalt occurs when a debtor fails to nrake a minimum rnonthl,y payFnent oti a credit card. See, e.g.,

3 As noted below, many of the arguments presented by the Defendants are identical, even though tlic;y were separately
filed irc different Motions for Summaiy Judgment.

4
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13iscover Bank v. Heinz, Franklin App. No. 08AP-1001, 2009 Ohio 2854; Siemientkowski v. Bank

One Columbus, 1V.A,, (Noverrzber 23, 1994), 8" Dist. No. 66531, unreported; Discover Bank v.

Cummings, 9it' Dist. No. 08CA009453, 2009 Ohio 1711. Accordingly, FRMC argues that Plaintiff

defaulted on her account, and FRIC's claim arose, before Ohio's borrowing statute became effective,

on Apri17, 2005.

FRMC argues that the Court cannot retroactively apply Ohio's borrowing statute. FRMC

cites Dudek v. Thomas & Thomas Attorneys & Covnselors at Law, LLC (N.D. Ohio 2010), 702

f'.Supp.2d 826, wherein the federal court held that Ohio's borrowing statute did not apply

retroactively.

FRMC also argcxes that Defendants' cause of action accrued in. Ohio, not Delaware, Thus,

even if the Court found that Ohio's borrowing statute was alreacty in effect whert the claims against

Plaintit'••f accrued, the statute still would not apply in the present cas,:. Ohio's borrowing statute, R.C.

§ 2305.03(B) provides as follovus:

No civil action that is based upon a cause of action that accruecl in any otlier state,
territory, district, or foreign jurisdiction may be commeraced and maintained in this
state if the period of limitation that applies to that action under the laws of that other
state, territory or district or foreign. jurisdiction has expired or the period of limitation
that applies to that action under the laws of this state has expired. (Emphasis added.)

FRMC argues that the present case did not accrue in. Delaware because Plaintiffs decision to stop

making payments was made in Ohio. FRMC cites a federai case from the Basterni District of

Kentucky, Conabs v. International Insurance Co. (B.lD. Ky. 2001), 163 F.Supp.2d 686, 692, wlzerein

the court held that a breach of contract claim accrued "where the decision to deny payment was

made." The Cornbs case is persuasive in the present case because it also involved a borrowing

statute and the question of where a claim accrues.

5
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Next, FRMC argues that, even ifttzis Court deterrnines that the borrowing statute applies and

that the Defendants' claims were barred by Delaware's three-year statute of limitations, FRMC is

not liable under the FDCPA because it did not knowrn^ly threaten to file an action, on an account that

was barred by the applicable statute of limitations. FRMC argues that no court has recognized

Jarvis's position regarding the statute of limitations in Delaware barring the present credit card case

in Ohio. Thus, FR_N4C argues that it cannot be held liable under the FDCPA because it did not

knowingly do anything to violate that statute.

FR,.'VIC also argues that the Plaintiffs OCSPA claim must be dismissed because this action

does not involve a "consumer transaction." The definition of a"consuiner transaction" specifically

excludes transactions between financial institutions, as defirzed in Ohio Revised Code §5725.01, and

their customers. T'hus, state and federal courts in Ohio have held that a credit card account is not a

"consumer transaction." Lewis v. ACB Business Services, Inc. (6`E' Cir. 1998), 135 F.3d 389, 412.

FRMC argues that it cannot be held liable under the OCSPA because no "consu.mer transaction" was

involved.

Defendant, T1R..7C, also filed its Motion for Sunurzary Judgment on. February 25, 2011, FRIC

has asserted all of the same arguments asserted by FRMC, which will not be repeated herein. In

addition, to the arguments raised by FRMC, FIaIC has also argued that it did not violate the FDCPA

or the OCSPA by seeking post-judgment interest of 24%. FRIC argues that it was permitted to seek

an interest rate of 24% under the credit card agreement between the parties, FRIC further argues

that, even if it is not entitled to post-judgment interest of 24%, it did not violate any law in

requesting this interest rate in its Complaint. FRIC cites several cases holding that a request for

costs and interest directed to the court in its pleadings is not actionable un.d.er the FDCPA. Lewis v.

AGB :Busfness Services, ,tnc, (6`" Cir. 1998), 135 F.3d 389, 411; Deere v. Javizcla, Block and

6

APPX
32



COPY

Rathbone, LLP (S.D. Ohio 2006), 413 F.Supp.2d 886, 894-891; Harvey v, Great Seneca Financial

Cor,p. (Fi' Cir. 2006), 453 F.3d 324, 333; Reyes v. Kenosian & Miele, LLP (N.D. Cal. 2008), 619

F.Supp.2a 796, 808.

Finally, FRIC argues that Plaintiff cannot state a claim for abuse of process, even if

Delaware's statute of limitation applies, and FRIC was not entitled to 24% interest, The elenients

for an abuse of process claim are: (1) that a legal proceeding has been set in motiocz in proper form

and with probable cause; (2) that the proceeding has been perverted to attempt to accomplish an

ulterior purpose for which it was not designed; and (3) that direct damage has resulted from the

wrongful use of process. Yaklevich V. Kemp, Schuef,fet- & Rowe Co. (1994), 68 Ohio St.3d 294, 29$.

FRIC argues that it filed this suit with the purpose of collecting on an account. It has not perverted

or attempted to accomplish an ulterior purpose through these court proceedings. Thus, FRIC argues

that it is entitled to summary judgment on f'laintiff's abuse of process claim.

Defendants, Cheek Law Offices ("Cheek") and Attorney Parri Hockenberry

("Hockenherry"), also filed a Motion for Suaaunary Judgment on February 25, 2011. Much of the

Motion for Summary Judgment filed by Cheek and Hocketiberry is identical to the Motions filed by

FRMC and FRIC. The Court will not repeat the arguments it has already suin.marized herein. Cheek

and Hockenberry also argue that they had a duty to zealously represent their client and were

fuljCilliilg this duty wnen they filed the lawsuit against the Plaintiff. They argue, as such, that they

did not violate the FDCPA or the OCSPA.

C. Defendants' Memorandum in Opposition to Plaintiff's Motion for Su ►jarn.aay
Judgnaen:t

Defendants filed a joiyat Mednoranduni in Opposition to Plaintiffs Motion for Sum.mary

Judgment on March 25, 2011. In addition to restating the arguments in their Motions for Summary

Judgment, Defendants argue that the small and sporadic payments that the Plaintiff made on her

7
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account after January of 2005 did not cure her breach. As already noted, Plaintiff argues that the

Defendants' claims did not arise until after her last payment was accepted. However, Defendants

argue that their claims arose when Plaintiff first failed to make the minimum monthly payment,

pursuant to their agreement. This distinction is critical because Ohio's borrowing statute did not

become effective until April 7, 2005. Xf Defendants' claims did not arise until after Plaintiffs last

payrnent was credited to her account on June 28, 2006, Ohio's borrowing statute may apply to the

present case. For this reason, Defendants emphasize that their claims arose on January 1, 2005,

when the Plaintiff first failed to make the minimum m:ontlaly payment on her account. As furth.er

support for their argument, Defendants t•epresertt that Chase marked £'taintiff's account "delinquent"

on February 7, 2005.

Defendants also attack the case law cited by the Plaintiff and argue that it does not apply to

the facts of the present case. Defendants claim that many of the cases cited by the Plaintiff relate to

promissory notes rather than credit card accounts. They argue that these cases do not apply to the

facts of the present case.

D. Plaintiff's Reply to the Motions for Summary Judgment Filed by All Defendants

Plaintiff filed a Reply to Defendants' Motion for Sunin-iary Zudgrment on March 25, 2011. In

her Reply, Plaintiff continues to argue that Ohio's borrowing statute was in effect when the

Defendants' claims arose. Plaintiff lists seven paymaents of $50 or $100 that she made after April 7,

2005 (the effective date of Ohio's borrowing statute). Plaintiff claims that the minimum monthly

amount due on May 2, 2005 was $632.00. Plaintiff claiins that she made payments of $1,150

between April 7, 2005 and June 28, 2006. Plaintiff argues that, if the Defen.dants would have

applied this amount to the nriniiriuzn monthly amount due in May of 2005, then technically, Plaintiff
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would not have been in default on her account until after May of 2005 and after Ohio's borrowing

statute was in effect.

Plaintiff continues to argue that the Court should apply Delaware's statute of limitations to

this case pursuant to Ohio's borrowing statute. Plaintiff also argues that the FDCPA is a strict

liability statute and it does not matter whether the Defendants "krzowingly" violated the statute.

Plaintiff contends that the Defendants waived the bona fide error defense because they have not

produced any evidence showing that they had a procedure in place to avoid unintentional violations

of the FDCPA. Plaintiff also continues to argue that the Defendants violated the FDCPA by

requesting ^4% interest. Because there is no Cardholder Agreeinen,t in this case,l'laintiff states that

Defendants can only seek statutory interest. Plaintiff argues that Defendants' request for a greater

percentage of interest is another violation of the FDCPA.

The Court will consider the parties' arguments below.

11, Summary Judgment

A. Standard of Review

In reviewing a motion for summary judgment, the Court must consider the following:

(1) whether there is no genuine issue of material fact to be litigated; (2) ti1>hether in viewing the

evidence in a light most favorable to the non-moving party it appears that reasonable minds could

come to but one conelusion; and, (3) whether the moving party is entitled to .judgr.nent as a matter of

law. Dresher v. Burt (1996), 75 Ohio St.3d 280; YVing v. Anchor Media, L. .T.D, (1991), 59 Ohio St.3d

108. If the Court finds that the non-moving party fails to make a sufficient showing on an essential

element of the case with respect to which it has the burden of proof, surnmary judgment is appropriate.

Celotex Corp. v. Catrelt (1986), 477 CJ.S. 317; Schremp v: Flaugh's Products (Nov. 19 1997), Lorain

App. No. CA 006655, unreported.
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Rule 56(C) of the Ohio Rules of Civil Procedure states the following, in part, in regards to

suznmary judgment motions:

Summary judgment shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, written admissions, affidavits, transeripts of the
evidence in the pending case, and written stipulations of fact, if any timely filed
in the action, show that there is no genuine issue as to any material fact and that
the moving party is entitled to judgment as a matter of law.

The Plaintiffs case turns, in large part, on whether Ohio's borrowing statute applies to the

facts of tlzis case. If the Court deterznizzes that Ohio's borrouring statutes applies to this case, the next

question is whether the Defendants' claims accrued in Ohio or Delaware. If the Court determines that

the claims accrued in Delaware, then they may be barred by Delaware's three-year statute of

limitations. The Court will address these issues laelow.

B. Ohio's Borrowing Statute

Ohio's Borrowing Statute became effective on. Apri[ 7, 2005, The statute provides:

No civil action that is based upon a cause of action that accrued in any other state, territory,
district, or foreign jurisdiction n-iay be commenced and mairitaizxed in this state if the period
of limitation that applies to that action under the laws of that other state, territory, district,
or foreign jurisdiction has expired or the period of limitation that applies to that action
under the laws of this state has expired.

O.R.C. § 2305.03(B). Plaintiff argues that Ohio's Borrowing Statute govexns the present case. She

claims that the Defendants' claims against her arose after the statute's effective date of April 7, 2005,

because she continued to make payments on her credit card account after the statute became effective.

Defendants argue that their claim arose when the Plaintiff first failed to make the minimum payment

required by her credit card statement, The Court has reviewed the parties' arguments and the case law

cited in their briefs. The Court finds that the Defendants' claims against the Plaintiff arose before the

effective date of Ohio's Borrowing Statute.
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Plaintiff last used her Chase credit card account on May 5, 2004. .(See Plaintiffs Motion for

Summary Judgment, p. 15) She first failed to make the minzinurn required monthly payment on

January 1, 2005. (See Plaintif€'s response to Request for Admission, No. 8). Defendants claim that

Plaintiff defaulted on her credit card account on January 1, 2005. Plairztiff's account was marked

delinquent on February 7, 2005. (See FRMC's response to Interrogatory No. 8). All of these dates

occurred before Ohio's borrowing statute became efl`ective.

Defertdants cite several cases supporting their arg,rment that the Plaintiff breached the credit

card agreecnerit before April 7, 2005. See, e.g., Discover Bank v. Heinz, Franklin App. No. 08 AP-

1001, 2009 Ohio 2850, ("defendant failed to make any required minimum monthiy payments due on

her Discover card account and therefore was in "default" under the express terzns of the Card member

Agreement. In defaulting on her Discovery card account, defendant breaclred the card member

Agreement."); Slemien:tkawski v. Bank One Columbus, N.A. (November 23, 1994), 8^' Dist. No.

66531, unreported ("It is ... undisputed that plaintiff-appellant became delinquent on the account by

failing to pay the required minimum monthly paymen:t wh.en. due."); Discover Bank v, Poling, Franklin

App. No. 04 AP-1117, 2005 Ohio 1543 ("defendant repeatedly failed to make the minimum monthly

payment due on the account, and, therefore, was in defaulti. By defaulting on the account, defendant

breached the card member Agreement,")

Conversely, Plaintiff does not cite any case law supporting her argument that the payments she

made, whiGh were less than the miniaauzn monthly payments demanded by Chase, somehow prevented

Chase, or Defendants, from filing a claim against her. It is undisptited that the Plaintiff stopped using

the credit card in 2004. She first failed to make the minimum znontialy payment in January of 2005

and her account was marked delincluent in February of 2005. Considering these facts, the Court finds

that the Defendants' claim arose before Ohio's borrowing statute became effective.
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Defendants also argue that the Court cannot apply Ohio's borrowing statute retroactively. The

Court agrees. Nothing in the language of U.R.C. § 2305.03(B) demonstrates that the Ohio General

Assembly intended the statute to apply retroactively. In Dudek v. Thomas & Thomas Attys. &

Counsetors at Law, LLC (N.D. Ohio 2010), 702 F. Supp. 2d 826, the United States Dis}xict Court for

the Northern District of Ohio held that the statute could not be applied retroactively. The Dudek Court

stated, "[tlhe Court has not located any case law suggesting that the legislature intended O.R.C. §

2305.03(B) to apply retroactively, and the parties have cited none. And, the few courts that have

considered this issue have held that the borrowing statute cannot be applied retrospectively." Dudek at

836-837. Accordingly, the Court will not apply Ohio's borrowing statute to the present case.

C. Where did PRYC's claim accrue?

Even if this Court were to find that Ohio's borrowing statute was in effect when the claims

against Plaintiff arose, Defendants argue that Delaware's statute of lisnitations would not apply to this

case. Ohio's borrowing statute applies to actions "that accrued in any other state." Defendants argue

that the present case, based on a credit card account, "accrued" in Ohio. Plaintiff argues that

Defendants' actions accrued in Delaware because that is where she sent her credit card payments.

The Court. has revietived the case law cited by the parties and has coiiducted its own research on

this issue. It does not appear that there is any controlling case that is directly on point, The Court

finds that Cofnbs v. International Insurance Co. (B.D. Ky. 2001), 163 3?.Supp.2d 686, aff d (6`' Cir.

2004), 354 p.3d 568, cited by the Defendants, is tnost persuasive in assisting this Court i?a its

determination of where the present case "accrued." The Combs case involved a breach of a written

contract for payment of money. The Combs Court held that "the cause of action accrues NvlIere the

decision to deny payment was made." Combs, 163 F.Supp.2d at 692.
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As in the present case, the alleged breach of the contract in Combs was where the decision to

deny payment was made. The Court finds that Ohio, where Plaintiff resides, primarily used the credit

card, and decided to stop making the minimum required payments on her credit card, was where the

breach of the agreement occurred. The fact that the Plaintiff was required to mail payments to

Delaware does not determine where the breach occurred - or where the action accrued. There is

evidence that, for some period of time, the Plaintiff was mailing her payments to Illinois, rather than

Delaware. She could have also chosen to make her payments on the Internet, by telephone, or to a

Chase bank branclz. The location where she sent her payments seems less sigrii .f-^cant to this case than

the place where Plaintiff decided to stop making payments. In summary, the Court finds that the

Defendants' action accrued in Ohio. For this reason, the Co-Lut finds that Ohio's statute of limitations

applies to the present case.

There are also public policy reasons for deciding that this case accrued in Ohio. For example, if

this Court were to deterinine that the present case accrued in Delaware, credit card companies would

be able to choose favorable statutes of Iimitation or other differing state law by simply requiring their

customezs to make payments to the preferred state. The Court finds that such a determination could

adversely affect Ohio residents who use credit cards. "i'hus, there are policy reason.s to overrule the

PIaintifi;'s argument regarding the place where FRIC's claim accrued,

D. Ohio's Statute ofLxm.itations

Because the Court has dete.rm.ined that Ohio's Borrowing Statute does ziot applv and that, even

if it did, the present case accrued in Ohio, the Court will turn to Uliio's statute of limitations to

determine whether FRIC filed a time-barred claim. hzormally, an action to recover ®da a credit card

agreement is govemed by Ohio's fifteen-year statute of limitations O.R.C. § 2305.06. However, some

Ohio courts have applied Ohio's six-year statute of limitations, O.R.C. § 2305.07, to cases for breach
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of a credit card agreement when the written credit card agreement has not been introduced into

evidence. See, e.g., Unzfund CCR Partners Assignee o,fPalisacles Collectio, L,L,C. v, I-lenam, 2"d Dist.

App. No. E18-CA-36, 2009 Ohio 3522. In the present case, the parties have not introduced the actual

credit card agreement, but, regardless of whether the Cotirt applies the fifteen-year or six-year statute

of limitations, Defendant, FRIC's claim against the Plaintiff was timely. Plaintiff first failed to make

the mirainauni payment required on her credit card statement in January of 2005. I.Det`endant's

predecessor, Chase, marked I'Iaintiff s account delinquent in February of 2005. FRIC filed its

Complaint on March 9, 201t3q Thus, FRIC filed its claim within Ohio's statute of limitations.

E. Plaintiff's claims against Defendants

Plaintiff's claims against Defendants are based on two categories of alleged violations under

the FDCPA and OCSPA. Plaintiff has asserted FDCPA and OCSPA violations based on Delaware's

statute of limitations applied by way of Ohio's Borrowing Statute. As stated above, the Court finds

that FDIC's claim against Plaintiff on her credit card account was not subject to Ohio's Borrowing

Statute or Delaware's statute of limita:tions, For this reaso;t, Defendants are entitled to summary

judgment on PIaintx.ff's clairns, which rely ozt Ohio's Borrowing Statute andlox Delaware's statute of

limitations.

Plaintiff also alleges that Defendants violated the FDCPA by seeking post-judgment interest in

excess of the statutory rate, Plaintiff claims that Defendant, FDIC, violated the FDCPA by seeking an

interest rate in excess of the statutory interest rate. Plaintiff alleges that the post-judgment interest is

limited to 4% as a matter of law.

FDIC argues that the monthly credit card statements that the Plaintiff received clearly establish

that her credit card account was subject to an interest rate of 24.99%. The credit card agreement at

issue also provided for an interest rate of 2% o per month on the unpaid baIance, when the account is six
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or more billing cycles past due. FDIC acknowledges that the credit card agreement has n.ot beeti

produced. Nonetheless, it argues that it was entitled to interest on the credit card account.

FDIC also argues that, even if it is not entitled to the requested amount of post-judgment

interest, :t did not violate the FDCPA by simply requesting this interest in its Complaint. FDIC cites

federal case law holding that requests for attoriieys' fees in a prayer for relief in a Complaint do not

violate the FDCPA. AYgentieri v. Fisher.Lanclscapes, Inc. (D. Mass. 199$), 15 F.Supp.2d 55, 61-62.

The Court notes that neither party has cited case law that is directly on point. The Court has

also been unable to find any case law holding that is a violation of the FDCPA for a debt collector to

seek post-judginent interest above the statutory interest rate in its Complaint. In the absence of

controlling case law, the Court finds the Argentieri Court's reasoning is helpful in the present case.

The Argentieri court stated;

A prayer for relief in a complaint, even where it specifies the quantity of attorney's fees,
is just that: a request to a third party -- the court -- for consideration, not a demand to the
debtor himself. A request for attorney's fees ultimately rests upon the discretion of the
court and a determination of applicability at a later stage of the litigation. The whole
purpose of regulating debt collection was to "supervise" a range of unsupervised contacts,
such as dernand letters and late-night telephone calls. In contrast, a statement in a
pleading is supervised by the court and monitored by cousisel. The two situations are
drastically different.

Argentieri at 61-62. Similarly, this Court finds that the Plaintiff has failed to show that the Defendants

violated tl-ie FDCPA or OCSPA by requesting post-judgment interest in excess of the statutory rate in

its Complaint. Defendant, FDIC, ultimately dismissed the Complaint and the question of post-

judgrrzent interest is no longer before this Coui-t. For these reasons, the Court finds that there are no

genuine issues of material fact, and Defendants are entitled to surnniary judgment on Plaintiff's claims

related to FRIC's demand for post-judgment interest.

Plaintiff also filed an abuse of process claim against the Defendants. In 1'aklevich v. Kemp,

Schaeffer & Rowe Co., L.P.A. (1994), 68 Ohio St.3d 294, the Ohio Supreme Court recognized the tort

15

APPX
41



COPY

of abuse of process and set forth the following three elem.ents: (1) that a legal proceeding has been set

in motion in proper form and with probable cause; (2) that the proceeding has been perverted to

attempt to accomplish an ulterior purpose for which it was not designed; and (3) that direct damage

has resulted from the wrongful use of process. FRIC, which is the only Defendant who filed a legal

proceeding, argues that it did not file suit with an "ulterior puzpose". FRIC argues that it was simply

trying to collect on Plaintiff s account. Plaintiff does not respond to this argument in her Reply to the

Motions for Summary Judgment. The Court finds that the Plaintiff has failed to create a genuine issue

of material fact on her claim for abuse of process. There is no evidence before the Court showing that

FRIC filed a claim against the Plaintiff and then attempted to accomplish an ulterior purpose thxough

this lawsuit. Shortly after the Plaintiff filed her Counterclaim, FRIC dismissed its claim altogether.

For these reasons, Defendants are entitled to summary judgment on Plaintiff's abuse of process claim.

F. Class Certification and Arbitration -

The Court notes that there are additional motions before the Court related to class certification

and arbitration. These motions have been rendered moot. The claims asserted by the proposed class

would be the same claims asserted by Plaintiff. The Court has determined that the Defendants are

entitled to summary judgment on those claims. For this reason, the Court will not reach the question

of class certification.

The Court also notes that the Motion to Compel Arbitration is moot. The Motion to Compel

Arbitratior was based on the alleged Credit Card Agreement between the parties. All parties

acknowledge that the actual Credit Card Agreernecit at issue in this matter has not been produced.

Furthermore, the claim that FRIC asserted against Plaintiff was dismissed on September 10, 2010. For

these reasons, the Court will not reach the question of whether the parties should be compelled to

arbitrate this case.
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CONCLUSION

WHEREF ORE, the Court GRANTS the Motions for Sumnxary Judgment filed by Defendants,

FRIC, FRMC, Cheek Law Office and Attarney Parri Hockenberry. Defendants are entitled to

sumrnary judgment on all of the claims asserted by Plaintiff in her Cvu.nterctaim_ The Court DENIES

the Motion for Summary Judgment filed by Plaintiff, Sazxdra Taylor Jarvis.

IT IS SO ORDERED.

This is a final appealable order and there is no just cause for delay.

JUDGE TAIvI .Y O'I3RIEN

Attorney Boyd W. Gentry
AttQrneys James P. Burke, Jr.! John J. Horrigan
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WdSt[at1V,
R.C. § 2305.03

c
Effective: [See Text Ameatdments]

Baldvvin's Ohio Revised Code Annotated Currentness
Title XXIII. Courts--Common Pleas

F[N Chapter 2305, Jurisdiction; Limitation of Actions (Refs & Annos)
Kig Limitations Generally

.^_# 2305.03 Lapse of time as bar to civil action

Page l.

(A) Except as provided in division (B) of this section and tznless a different lim.ita.tion is pre-
scribed by statute, a civil action may be con.li nenced only within the peridd ,prescribed in
sections 2305.04 to 2305.22 of the Revised Code. If inte rposed by proper plea by a party to
an action mentioned in any of'those sections, lapse of time shall be a bar to the action.

(B) No civil action that is based upon a cause of action that accrued in any other state, territ-
ory, district, or foreign jurisdiction may be commenced and maintained in this state if the
perzod of limitation that applies to that action under the laws of that other state, territory,
district, or foreign jurisdiction kias expired or the period of liinitation that applies to that ac-
tion, under the laws of this state has expired.

CREDIT(S)

(2004 S 80, eff. 4-7-05; 1953 111, eff. 10-1-53; GC 11218)

R.C, § 2305.03, 014 ST § 2305.03

END OF DOCUMENT

d 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.

http:llweb2.westlaw. cozn/print/priritstrearn.aspx?rit=-Westi a,,v&prft=HTMLE&vz -2.0&des... A^^013
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`iNE?SttbtN

10 De1.C. § 8106

c
Effective: May 15, 2008

West's Delaware Code Annotated Currentness
Title 10. Courts and Judicial Procedure

V Part V. Limitation of Actions
rv Chapter 81. Personal Actions

-+-^ § 8106. Actions subject to 3-year limitation

Page 1

(a) No action to recover damages for trespass, no action to regain possession of personal
chattels, no action to recover damages for the detention of personal chattels, no action to re-
cover a debt not evidenced by a record or by an instrunient under seal, no action based on a
detailed statement of the inutual demands in the nature of debit and credit between parties
arising out of contractual or fiduciaiy relations, no action based on a promise, no action
based on a statute, and no action to recover damages caused by an iriJui-y unaecompanied
with force or resulting indirectly fronl the act of the defendant shall be brought after the ex-
piration of 3 years from the accruing of the cause of such action; subject, however, to the
provisions of §§ 8108-8110, 8119 and 8127 of this title.

(b) Contractual limitations.—

Notwithstandizzg any other provisio3l of this section, a property insurance contract subject to
subchapter III of Chapter 41 of Title 18:

(1) May not require that an action for a claim made under the contract be filed less than 1
year from the date of the denial of the claim by the iaisurer; and

(2) May permit an action for a claim made under the contract to be filed more th.an l year
from the date of the denial of the claim by tlie insurer.

CREDIT(S)

46 Laws 1947, cli. 115, § 1; 57 Laws 1970, ch. 568, § 2; 76 Laws 2008, ch. 223, § 2, et'f;
May 15, 2008.

Codifications: Rev. Code Del. 185/11, § 2742; Rev. Stat. Del. 1915, § 4671; Rev. Code Del.
1935, § 5129; 10 Del.C. 1953, § 8106

U 2013 Thomson Reuters, No Claim to Orig. US Gov. Works,

http://web2.westiaw.comlprint/printstream.aspx.?mt='4Vestlaw&prft=HTMLE&vr--2.0&des...A^{ ^013
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10 DeLC. § 8106

10 De1.C. § 8106, DE ST TI 10 § 8106

END OF DOCUMENT

O 2013 Thomson Reu.ters. No Claim to Orig. US Gov. Works.

Page 2
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WCStrattVry

PaRe 1

R.C. § 2305.06

Baldwin's Olaio Revised Code Annotated Currentness
Title XX1II. Courts-Conunon Pleas

Chapter 2305. Jurisdiction; Limitation of Actions (Refs & Annos)
1.,znzztations-Contracts

2305. 06 Contract in writing

Except as provided in sections 126,301 and 1302.98 of the Revised Code, an actiozl upon a
specialty or an agreement, contract, or promise xn writing shall be brought within lifteen years
after the cause thereof accrued.

(1993 H 152, eff, 7-1-93; 129 v 13; 1953 H 1; GC 11221)

R.C. § 2305.06, OH ST ^ 2305.06

END OF DOCUMFNT

(D 2013 filiomson Reuters. No Claim to Orig. US Gov. Works.

httl):/Iwe62.westtaw.com/printlprintstream:.aspx?rs-WLW 13.04&destination-atp&znt=We... A(^0013
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VVCStl^VFC,

R.C. § 2305.07

c

Effective: [See Text Aaner ►dments]

Baldwizi`s Obio Revised Code Annotated Cvrrentness
Title XXIIT. Courts--Coznmon Pleas

Chapter 2305.1urisdiction; Limitation of;A:ctions (Refs & Annos)
No Li3nitations--Contracts

-r-+ 2305.07 Contract not in writing

Page 1

Except as provided in sections 126.301 and 1302.98 of the Revised Code, an action upon a
contract not in writing, express or implied, or upon a liability created by statute other than a
forfeiture or penalty, shall be brought within six years after the cause thereof accrued.

CREDIT(S)

(1993 H 152, eff, 7-1-93; 129 v 13; 1953 H 1; GC 11222)

R.C. § 2305.07, OH ST § 2305.07

END OF DOCUMENT

(D 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.

http:/lweb2.westlavv.cornfprinttpxititstream..aspx?mt=Wesflaw&prft=HTMLE&vr=2.0&des... A4WQ 13
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WdStlaw.

OH Const. Art. II, § 28

c
Baldwin's Ohio Revised Code Annotated Currentness

Constitution of the State of Ohio (Refs & Annos)
lzw Article II. Legislative (Refs & Annos)

.+.* 0 Const 11 Sec. 28 Retroactive laws; Iaws impairing obligation of contracts

Page 2

The general assembly shall have no power to pass retroactive laws, or laws impairing the
obligation of eontracts; but m.ay, by general laws, authorize courts to carry into effect, upon
such terms as shall be just and equitable, the manifest infiention of parties, atid officers, by
curing omissions, defects, and. errors, in instruments and proceedings, arising out of their
want of conformity witl.i the laws of this state.

Const. Art. II, § 28, OH CONST Art. II> § 28

END OF DOCUMENT
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15 U.S.C.A. § 1692i

c
Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 15. Commerce and Trade

ro Chapter 41. Consuiner Credit Protection (Refs & Annos)
,zn Subchapter V. Debt Collection Practices (Refs & Annos)
.►-r §)if92i. Legal actions by debt collectors

(a) Venue

Any debt collector who brings any legal action on a debt against any consumer shall--

Page 1

1} in the case of an action to enforce an interest in real prvperty securing the consumer's ob-
igation, bring such action only in a judicial district or sitn2tar legal entity in which such real

property is located; or

(2) in the case of an action not described in paragraph (1), bring such action only in the judi-
cial district or similar legal entity--

(A) in which such consumer signed the contract sued upon; or

(B) in which such consunier resides at the commencement of the action.

(b) Authorization of actions

Nothing in this subchapter shall be construed to authorize the bringing of legal actions by
debt collectors.

CREDIT(S)

(Pub.L. 90-321, Title Vlil, § 811, as added Pub.L. 95-109, Sept. 20, 1977, 91 Stat. 880.)

15 U.S.C.A. § 1692i, 15 USCA ^ 1692i

END OF DOCUMENT
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R.C. § 1345.01

c
Effective: August 31, 2012

Baldwin's ()hio Revised Code Annotated Currentness
Title XIII. Corrm,xnercial Transactions (Refs & Axtnos)

% Chapter 1345. Consumer Sales Practices (Refs & Annos)
T,r Unfair, Deceptive, or Unconscionable Acts or Practices (Refs & Annos)

-+-► 1345.01 Definitions

As used in sections 1345.01 to 1345.13 of the Revised Code:

Page I

(A) "Consumer transaction" means a sale, lease, assignrnent, award by chance, or other
transfer of an item of goods, a service, a franchise, or an tntangible. to an individual for pur-
poses that are priniarily personal, family, or household, or solicztation to supply an }^^ oi these
things. "Consumer transaction" does not include transactions between persons, ctefined in
sections 4905.03 and 5725.01 of the Revised Code, and their customers, except for transac-
tions involvitrg a loan made pursuant to sections 1321.35 to 1321.48 of the Revised Code
and transactions in connection with residential mortgages between loan officers, mortgage
brokers, or nonbank mortgage lenders and their custoniers; transactions involving a home
construction service contract as defined in section 4722.01 of the Revised Code; transactions
between certiEed public accountants or public accountants and their clients; transactions
between attorneys, pllysicians, or dentists and their clients or patients; and transactions
between veterznarians and their patients that pertain to medical treatment but not ancillary
services.

(B) "Person" includes an individual, corporation, government, goverturzental subdivision or
agency, business trust, estate, trust, partnership, assoclation, cooperative, or other legal en- tity.

(C) "Supplier" means a seller, lessor, assignor, franchisor, or other person engaged in the
business of effecting or soliciting consumer transactions, whether or not the person deals
directly with the consuiner. If the consumer transaction is in connection witli a residential
mortgage, "supplier" does not include an assignee or purchaser of the loan for value, except
as otherwise provided in section 1345.091 of the Revised Code. 1~or purposes of this divi-
sion, in: a consumer transaction in cozmection with a residential mortgage, "seller" nieans a
loan officer, nzortgage broker, or nonbank mortgage lender.

(D) "Consumer" means a person who engages in a consumer transaction with a supplier.

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(E) "Knowledge" means actual awareness, but such actual awareness may be inferred where
object^ve zn.anifestations indicate that the individual involved acted with such awareness.

E^ "Natural gas service" means the sale of natural gas, excltisive of any distribution or an-
Clllary service.

(G) "Public telecommunications service" means the transmission by electromagnetic or oth-
er yn.eans, other than by a telephone conipany as def7n.ed in section 4927.01 of the Revised
Code, of signs, signals, writings, images, sounds, rnessages, or data originating in this stateregardless of actual call routing. "1'ublic telecommunications service" excludes a system., in-
cluding its construction, maintenance, or operation, for the provision of telecommunications
service, or any portiozt of such service, ^b̂ y any entity for the sole and exclusive use of thatentity, its parent, a subsidiary, or an affiliated entity, and not for resale, directly or indir-
ectly; the provision of terniiinal equipment used to originate telecomznu.nicatioris service;
broadcast transmission by rad'zo, television, or satellite broadcast stations regulated by the
federal governsn.ent; or cable television service.

(I1)(1) "Loan officer" means an individual who for compensation or gain, or in anticipation
of compensation or gain, takes or offers to take a residential inortgage loan application; as-
sists or offers to assist a buyer in obtaining or applying, to obtain a reszdential znortgage loan
by, among other t.hin^s, advising on loan terms, includ.zng rates, fees, and other costs; offers
or negotiates ternis of a residential mortgage loan; or issues or offers to issue a commitnient
for a resffdential mortgage loan_ "Loan officer" also includes a loan originator as defined in
division (E)(1) of section 1322.01 of the Revised. Cod:e.

(2) "Loan officer" does not include an employee of a bank, savings bank, savings aixi loan
association, credit union, or cred"zt union service organization organized under the laws of
this state, another state, or the United States; an employee of a subsidiary of such a bank,
savings bank, savings and loan association, or credit union; or an employee of an affiliate
that (a) controls, is controlled by, or is under comn-ion control with, sucla a bank, savings
bank; savings and loan association, or credit union and (b is subject to examination, super^-
vision, and regulation, including vaith respect: to the a#-fi^iate's conipliance with applicable
consuiner protection requirements, by the board of governors of the federal reserve system,
the comptroller of the currencyj the office of thrift supervision, the federal deposit insurance
corporation, or the national credat union administration.

(1) "Residential mortgage" or "mortgage" means an obligation to pay a stcm of money evid-
enced by a note and secured by a lien upon real property located within this state containing
two or fewer residential units or on which two or fewer residential units are to be construc-
ted and includes such an obligation on a residential condominium or cooperative unit.

(J)(1) "Mortgage broker" means any of the following:

(0 2t113 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(a) A person that holds that person out as being able to assist a buyer in obtaining ainort-
gage and charges or receives from either the buyer or lender money or other vaiuable con-
sideration readily cotavertible into money for providing this assistance;

(b) A person that solicits financial and mortgage information from the public, provides that
informa.tion to a mortgage broker or a person that makes residezitial rnortgage loans, and
charges or receives frornr either of them money or other valuable consideration readily con-
vertible into money for providing the information;

(c) A person engaged in table-fund.ing or warehouse-lending mortgage loans that are resid-
ential mortgage loans.

(2) "Mortgage broker" does not include a bank, savings banlc, savings and loan association,
credit union, or credit union service organization organized under the laws of this state, an-
other state, or the United States; a subsidiary of such a bank, savings bank, savings and loan
association, or credit union; an affiliate that (a) controls, is controlled by, or is under com-
mon control with, such a bank, savings banlc, savings and loan association, or credit union
and (b) is subject to examination, supervision, and regulation, including with respect to the
affiliate's compliance with applicable consumer protection requireinents, by the board of
goverziors of the federal reserve system, the cornptroller of the currer^cy, the office of tlu•ift
supervision, the federal deposit insurance corporation, or the national credit union adminis-
tration; or an employee of any such entity.

(K) "Nonbank mortgage lender" means any person that engages in a consumer transaction in
connection with a residential mortgage, except for a ba savings bank, savings and loan
association, credit union, or credit union service organization organiz,ed under the laws of
this state, another state, or the United States; a subsidiary of such a bank, savings bank, sav-
ings and loan association or credit union; or an affiliate that ( l) controls, is controlled bv, or
is under common controi with, such a bank, savings bank, savings and loan association, or
credit union and (2) is subject to examination, supervision, and regulation, including with
respect to the affiliate's compliance with applicable consumer protection requirenients, by
the board of governors of the federal reserve system, the comptroller of the currency, the of-
fice of tlarift supervision, the federal deposit insuraxice corporation, or the national credit
tinion administration.

(L) For purposes of divisions (H), (7), and (K) of this section:

(1) "Control" of another entity means ownership, control, or power to vote twenty-five per
cent or more of the outstanding shares of any class of voting securities of the other entity,
directly or indirectly or acting through one or more other persons.

0 2013 Thonason Reuters. No Claim to Orig. US Gov. Works,
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(2) "Credit union service organization" rneatis a CUSO as defined in 12 CRR. 702.2.

CREDIT(S)

Page 4

(2012 H 383, eff. 8-31-12; 2009 S 124, eff. 12-28-09; 2009 H 1, eff. 10-16-09; 2008 H 545,
eff. 9-1-08; 2006 S 185, efi: 1-1-07; 2000 H 177, eff: 5-17-00; 1988 S 264, eff. 7-26-88;
1980 H 1078, S 212; 1972 H 103)

R.C. § 1345.01, OH ST § 1345.01
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R.C. § 1345.02

^
Effective. January 1, 2007

33aldwin's Ohio Revised Code Annotated Currentiaess
Title XIII. Commercial Transactions (Refs & Annos)

V Chapter 1345. Consumer Sales Practices (Refs & Annos)
r-w- Unfair, I3eceptzve, or Unconscionable Acts or Practices (Refs & Annos)

.+-► 1345.02 Unfair or deceptive acts or practices

Page l

(A) No supplier shall commit an unfair or deceptive act or practice in cotxrzection with a con-
sumer transaction. Such an unfair or deceptive act or practice by a supplier violates this sec-
tioti whether it occurs before, during, or after the transaction.

(B) Without limiting the scope of division (A) of this section, the act or practice of a suppli-
er in representing any of the following is deceptive:

(1) That the subject of a consumer transaction has sponsorship, approval, perfonxtance char-
acteristics, accessories, uses, or benefits that it does not have;

(2) That the subject of a consumer transaction is of a particular standard, quality, grade,
style, prescription, or model, if it is not;

(3) That the subject of a consumer transaction is new, or unused, if it is not;

(4) That the subject of a consumer transaction, is available to the consumer for a reason that
does not exist;

(5) That the subject of a consumer transaction has been supplied in accordance with a previ-
ous re_presentation, if it has not, except that the act of a supplier in furnishing similar mer-
chandise of equal or greater value as a good faith substitute does not violate this section;

(6) That the subject of a consumer transaction will be supplied in greater quantity than the
supplier irttends;

(7) That replacement or repair is needed, if it is not;

(8) That a specific price advantage exists, if it does not;

http.llweb2.westlaw.corntprznt/printstrearrt.aspx?vr= 2.0&int=Westlaw&destinatiorz-atp&p... A(OW4 t 3
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(9) That the supplier has a sponsorship, approval, or affiliation that the supplier does not have;

(10) That a consumer transaction involves or does not involve a warranty, a disclaimer of
warranties or other rights, remedies, or obligations if the representation is false.

(C) In construing division (A) of this section, the court shall give due consideration and
great weight to federal trade commission orders, trade regulation rules and guides, and the
federal courts' interpretations of subsection. 45 (a){ l) of the "Federal Trade CommissionAct," 38 Stat. 717 (1914), 15 U.S.C.A. 41, as amendect.

PD) No supplier slzall offer to a consumer or represent that a consumer will receive a rebate,
iscount, or other bezleft as an inducement for entering into a consumer transaction in return

for giving the supplier the names of prospective consumers, or otherwise helping the suppli-
er to enter into other consumer transactions, if earning the benefit is contingent upon an
event occurrin.g after the consumer enters into the transaction.

(E)(1) No supplier, in connection with a consumer transaction involving natural gas service
or public telecomznunications service to a consumer in this state, shall request or submit, or
cause to be requested or submitted, a change in the consumer's provider of natural gas ser-
vice or public telecommun.ications service, without first obtaining, or causing to be obtained,
the verified consent of the consumer. For the purpose of this division and with respect to
public telecommunications service only, the procedures necessary for verifying the consentof a consumer shall be those prescribed by rule by the public utilities commission for public
telecommunications service under division (D) of section 4905.72 of the Revised Code.Also, for the purpose of this division, the act, omission, or failure of any o#ficer, agent, or
other individual, acting for or employed by another person, wlaile acting within the scope of
that authority or employment, is the act or failure of that other person.

(2) Consistent with the exclusion, under 47 CER. 64.11 00(a)(3), of commercial mobile ra-
dio service providers from the verification requirements adopted in 47 C.F.R. 64.1100,
64.1150, 64.1160, 64.1170, 643 180 and 64.1130 by the federal communications commis-sion, diision (E)(1) of this sectioar c^oes not a:pply to a provider of commercial mobile radio
service insofar as such provider is engaged in the proviszon of commercial mobile radio ser-
vice. However, when that exclusion no longer is in effect, division (E)(t) of this section
shall apply to such a provider.

(3) Tt1e attorney general nlay initiate criminal proceedings for a prosec,utiort under division
(C) of section 1345.99 of the Revised Code by presentirag evidence of criminal violatians to
the prosecuting attorney of any county in which the offense may be proseeuted. If the pro-
secuting attorney does not prosecute the violations, or at the request oi" the prosecuting attor-
ney, the attomey general may proceed in the prosecution witlt all the rights, privileges, and

C^ 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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powers conferred by law on prosecuting attorneys, including the power to appear before
grand jtiries and to interrogate witnesses before grand Juixes.

(F) Concerning a consumer transaction in corunection witb a resideaxtial mortgage, and
wzthoait limiting the scope of division (A) or (B) of this section, the act of a supplier in do-ing either of the following is deceptive:

(1) Knowingly failing to provide disclosures required under state and federal law;

(2) Ktiowingly providing a disclosure that includes a material misrepresentation.

CREDIT(S)

(2006 S 185, eff. 1--1-07; 2000 H 177, eff. 5-17-00; 1978 11681, eff, 8-11-78; 19721-1103)

R.C. § 1345.02, 0I-1 ST § 1345.02
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R.C. § 1345.03

0
Effective: January 1, 2007

Baldwin's Ohio Revised Code Annotated Currentness
TAt1e XIII. Commercial Transactions (Refs & Annos)

I-,iw Chapter 1345. Consumer Sales t'ractices (Refs & Annos)
r,tQ Unfair, Deceptive, or Unconscionable Acts or Practices (Refs & Annos)

-*-r 1345.03 Unconscionable acts or practices

Page 1

(A) No supplier shall commit an unconscionable act or practice in cozuzection with a con-
sumer transacttoia. Such an unconscionable act or practice by a supplier violates this section
wh.etlter it occurs before, during, or after the transaction.

(B) In deternaining whether a.n act or practice is un:eonscionable, the following circum-
stances shall be taken into consideration:

(I) Whether the supplier has knowingly taken advantage of the inability of the consumer
reasonabiy to protect the consumer's interests because of the consumer's physical or mental
in^rntities, ignorance, illiteracy, or inability to understand the language of an agreement;

(2) Whether the supplier knew at the tinie the consuzner transaction was entered into that the
price was substantially in excess of the price at which similar property or services were
readily obtainable in similar consumer transactions by like consumers;

(3) Whether the supplier knew at the time the consu:nter transaction was entered into of the
2nability of the consvmer to receive a substantial benefit from the subject of the consu.►nertransaction;

(4) Whether the supplier knew at the time the consumer transaction was entered into that
there was no reasonable probability otpayment of the obligation in full by the consuzner;

(5) Whether the supplier required the consuzner to enter into a consumer transaction on
terins the supplier knew were substantially one-sided in favor of the supplier;

(6) NVlaether the supplier knowingly made a misleading statement of opinion on which the
consumer was likely to rely to the consun-ier`s detriment;

O 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(7) Whether the supptier has, without justification, refused to make a refund in cash or by
check for a returned item that was purchased with cash or by check, unless the supplier had
conspicuously posted in the establishment at the time of the sale a sign stating the supplier's
refund policy.

(C) This seetion does not apply to a consumer transaction in conziection with a residential
mortgage.

CREDIT(S)

(2006 S 185, eff. 1-1-07; 1977 H 301, eff. 9-23-77; 1972 H 103)

R.C. § 1345.03, OH ST § 1345.03

END OF DUCUME1^rT
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R.C. ^ 5725.01

0
Effective: [See Text Azrneaadments]

Page 1

Baldwin's Ohio Revised Code Annotated Currentness
Title LVII. Taxation (Refs & Annos)

15m Cliapter 5725. Financial Institutions; Dealers in Intangibles; Insurance Companies (Refs
& Annos)

ru Definitions
..► -r 5725.01 Derinitions

As used in sections 5725.01 to 5725.26 of the Revised Code:

(A) "ptnancxal institution" means:

(1) A national bank organized and existing as a national bank association pursuant to the
"National Bank Act," 12 U.S.C. 21;

(2) A federal savings association or federal savings bank that is chartered under 12 U.S.C.1464;

(3) A bank, banking association, trust company, savings and loan association, savings bank,
or other banking institution that is ii-icorporated or orgazltzed under the laws of any state;

(4) Aiiy corporation, organized under 12 U.S.C. 611 to 631;

(5) Any agency or branch of a foreign depository as defined in 12 U.S.C. 3101;

(6) A company licensed as a small business investment company under the "Small Business
investment Act of 195$," 72 Stat. 689, 15 U.S.C. 661 [sic.], as amended; or

(7) A company charter.ed uzider the "Farm Credit Act of 1933," 48 Stat. 257, 12 U.S.C.
1131(d), as amended.

Corporations or institutions organized under the "Federal Farm Loan Act" and amendments
thereto, insurance companies, and credit unions shall not be considered financial institutions
or dealers in intangibles within the meaning of such sections.

0 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(B)(l) "Dealer in intangibles" includes every person who keeps an office or other place of
buszness in this state and engages at such office or other place in a business that consists
primarily of lending money, or discounting, buying, or selling bills of exchange, drafts, ac-
ceptances, notes, niortgages, or other evidences of indebtedness, or of buying or selling
bon&, stocks, or other investment securities, whether on the person's own account with a
view to profit, or as agent or broker for others, with a view to profit or personal earnings.
Dealer in intangibles excludes institutions used exclusively for charitable purposes, insur-
ance companies, and fitlancial instatutions. The investrnent of funds as personal accumula-
tions or as business reserves or working capital does not constitute engaging in a business
within the meaning of this division; but a person who, having engaged in a business that
consists primarily of lending money, or discounting, buying, or selling bills of exchange,
drafts, acceptances, notes, m.ortgages, or other evidences of indebtedness on the person's
own accoulit, remazns in business primaril y for the purpose of realizing upon the assets of
the business is deemed a dealer in intangibles, though not presently engaged in a business
that consists primarily of lending money or discounting or buying such securities.

(2) The tax cornmissioner shall adopt a rule defining "primarily" as that tea-tn is used in divi-
sion (B)(l.) of this section.

(C) "Insurance company" includes every corporation, association, and society engaged in
the business of insurance of any character, or engaged in the business of entering znto con-
tracts substantially aznounting to insurance of any character, or of indenlnifying or guaran-
teeing against loss or damage, or acting as surety on bonds or undertakings. "Insurance com-
pany" also includes any health insurijig corporation as defined in section 1751.01 of the Re-
vised Code.

(D) "Domestic insurance company" includes every insurance company organized and exist-
ing under the laws of this state, and every urzincorporated association and society formed un-
der the laws of this state for the prupose of engaging in said business, except a companv, as-
sociation, or society that is asa insurance holdin g company affiliate controlled by a nonresid-
ent affiliate and bas risks in this state formerly written by its foreign affiliates in a total
amount exceeding the risks outstanding on the taxpayer's latest annual report that arise froinbusiness initially written by it in this state; and excludes every foreign insurance company.
As used in this division, terms defined in section 3901.32 of the Revised Code have the
same meanings given to them in that section.

(E) "Foreign insurance company" includes evety insurance company organized or existing
under the laws of an other state, territory, country, or the United States and every instaranee
holding company affiliateIiate excepted under division (D) of this section.

(F) "Credit union" means a nonprofit cooperative financial institution organized or chartered
under the Iaws of this state, of another state, or of the United States.

Q 2013 Thomson Reuters. No Claim to C)rig. US Gov, Works.
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CREDIT(S)

Page 3

(2005 H81, eff. 4-14-06; 2005 H 66, eff. 9-29-05; 1997 H 215, eff. 6-30-97; 1972 H 1257,
eff. 3-31-73; 130 v H 130; 1953 H 1; GC 5407, 5414-1, 5414-8)

k.C. § 5725.01, OH ST § 5725.01
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