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Stephen J. Smith (0001344)
stephen. snlith(a^ iccmi ller. com
1CE MILLER LLP

250 West Street
Columbus, Ohio 43215
(614) 462-4941
FAX.: (614) 222-3443)

John Gotherntan (0000504)
igot}ierlnanCa),eoluntbus.rr.com
Ohio Municipal League
175 S outh 'I'hird Street
Suite 510
Cohimbus, Ohio 43215-7100
(614)221-4349
FAX: (614) 221-4390

Counsel forAfnicus Curiae Olaio ilfunicipal
League

M.icllael M. Briley (0006252)
Shumaker, Loop & Kendrick, LLP
1000 Jackson Street
Toledo, Ohio 43604
mbtiie^'i^s1k-law.coln
(419) 321-1325
FAX: (419) 241-6894

Coun.sel for Amicus Curiae
T he Ohio Dump Tt•uek Carf•iers Cor ference

Richard C. Farrin (0022850)
Zaino, Hall & Ferrin, LLC
41 South High Street, Suite 2600
Columbus, Ohio 43215
rfarrin(c^.zhftaYlaw.co ►n
(614) 349-4811

Counsel for,f#micus Curiae
l,Jnited Parcel ,Service, Inc.

II



TABLE OF CONTENTS

Page

INTRODUCTION ..................................... ... .. ..... ............. .............................................. 1

STATEMENT OF THE CASE ANI) THE FACTS ...................................,..................,................ 1

STATEMENT OF CON-WAY'S INTEREST...... ....................................... .. ................................ 1

ARGUMENT ................................... .. ......... ................................................. ........ ......... . 2

Amicus Curiae's Proposition of Law:

FORIVIER R.C. § 4921.25-NOW § 4921.19(J)-IS PART OF A
UNIFOR_M, STATEWIDE REGULATION OF MOTOR CARRIERS
AND EXPRESSES THE GENERAL ASSEMBLY'S UNAMBIGUOUS
INTENT TO PREEMPT 1VIIJiNICIPAL TAXATION OF MOTOR.
CAR.RIERS ........ ........................................................................................................... .. 2

CONCLUSION...... ........... ... ... .................................................................. .... .. .... . .... ....................... 6

CERTIFICATE OF SERVICE . .................... ............. . ...................................................... 6

iii



TABLE OF aUTIIOItITIES

Cases Page

City ol'Cleveland v. Pub. Util. Comm. of Ohio, 130 Ohio St. 503, 512, 200 N.E.
765 (1936) ................................. ................ .... ............................................ .. ............... 2

Statutes

R.C. § 4921.25 . .................................... ....... ................................................ ...... .... 1-5

R.C. § 4921.19(J) .. ............... ... ................................................ ............. ........................... 2

R. C . Chapter 4923 .. ... .. ..... . ...... .. .. . .. .. ..... .. . .. .. .. ... .. . ... .. . ... . .. .. . . . .. .. .. ..... .. . . ... .. .. . . . . . .. . .. . . ... .. ... .. 2

49 U.S.C. § 14503(a) ........................ . ............................................... .......................................... 3

Other

MERRIAM-WEBSTER'S COLLEGIATE DTCTiQnTARY 29 (10th Edition, 1993)........... .......................... 3

Seville Ord. No. 2005-65, 2:05 ............................................... ........................................ 5

iv



I.NTRODUCTION

As amicus curiae on behalf of Appellee Panther II Transportation, Inc. ("Panther"), Con-

way Freight, Inc. ("Con-way'') urges the Court to afBrm the decision of the Ninth District Court

of Appeals because any contrary outcome would not only constitute an erroneous construction of

the plain and unambiguous language of R.C. § 4921.25 but would also subject Con-way and the

rest of Ohio's critical motor carrier industry to an unprecedented, unexpected, and unsustainable

level of zlew taxation.1

STATEMENT OF THE CASE AND THE FACTS

T'his case is an appeal from the Ninth District Court of Appeals' decision that held that

R.C. § 4921.25 expressly preen^zpts municipalities from assessing a"net profits" tax against

motor carriers. Appellant Village of Seville Board of Income Tax Review (the "Village")

appealed that decisioii. After reconsideration, the Court accepted jurisdiction of the Village's

appeal. Con-way incorporates by reference the Statement of Facts set forth in Panther's merit

brief.

STATEMENT OF CON-WAY'S INTERL+.ST

Con-way is a multibillion dollar provider of Less-Than-Truckload ("LTL") motor carrier

services to large and small customers located throughout the country, including in Ohio. In other

words, Con-way consolidates freight from several shippers and transports that freight in a single

trailer to numerous destinations. Although headquartered in Ann Arbor, Michigan, Con-way has

engaged in business in Ohio since 1983. As of December 2012, Con-way's thirteen (13)

1 Throughout this brief, Con-way refers to "R.C. § 4921.25" since that was the appropriate
citation during the time period at issue. The operative language of R.C. § 4921.25 was
recodified as R.C. § 4921.19(J) effective June 11, 2012, pursuant to 129 H.B. 487.



different Ohio locations reported over $200 million in Ohio revenues on its 2012 Ohio

Conlmercial Activity Tax returns and paid approximately $65 million in compensation to Ohio

employees. Con-way has consistently responded to municipalities seeking to tax its income by

advising that R.C. § 4921.25 precludes such a tax. To date, each and every Ohio municipality

that has attempted to collect such a tax from Con-way has properly accepted this explanation and

declined to pursue collection of the tax. Con-way---and the rest of Ohio's motor carrier

inclustry-would be subjected to unprecedented, unexpected, and unsustainable new tax liability

exposure if municipalities were in fact permitted to assess and collect such a tax.

ARGUMENT

Ainicus Curiae's Proposition of Law:

FORMEI2. R.C. § 4921.25-NOW § 4921.19(3)-IS PART OF A UNIFORM,
STATEWIDE REGULATION OF MOTOR CARRIERS AND EXPRESSES THE
GENERAL ASSEMBLY'S UNAMBIGUOUS INTENT TO PREEMPT 1VIUNICIPAL
TAXATION OF MOTOR CARRIERS.

Chapters 4921 and 4923 of the Ohio Revised Code provide a uniform, statewide

framework for regulating motor carriers in a variety of contexts. For instance, these chapters

require motor carriers to obtain certain intra-state operating authority from the Public Utilities

Commission of Ohio ("PUCO"), to pay various state taxes, to have minimum insurance coverage

in place, and to pay monetary forfeitures to the PUCO for violations of various safety and

registration requirements. The PUCO itself, pursuant to Chapter 4921, has promulgated

regulations that govern motor carrier operations in a host of different ways in areas ranging from

driver qualifications to compliance with various safety standards to recordkeeping obligations.

Ohio courts have long recognized that this thorough statewide framework was developed

in order to ensure that Ohio motor carriers are treated uniformiy throughout the state. See, e.g.,
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City of Cleveland v. Pub. IJtiI. Comm. of Ohio, 130 Ohio St. 503, 512, 200 N.E. 765 (1936) ("It

is most evident that the Creneral Assembly since the creation of the Public Utilities Commission

of Ohio has subordinated the right of the municipality to regulate transportation lines within its

limits to the authority granted the Public Utilities Commiission."). This uniform, statewide

framework materially enhances Ohio's business environxnent--both for users and providers of

transportation seivices-by providing greater predictability to parties doing business, or seeking

to do business, in Ohio. Indeed, this effort to create uniformity on a statewide basis parallels the

effort to create uniformity on a federal basis. See, e.g., 49 U.S.C. § 14503(a) (relieving railroads

and motor carriers from federal income taxes that could be imposed if employees earn part of

their income while passing through a state).

As part of Ohio's uniform, statewide frainework governing motor carriers, the General

Assembly plainly and expressly provided that, while motor carriers are subject to state income

tax, they are unequivocally not subject to any municipal income tax. The unambiguous language

of R.C. § 4921.25 provides:

The fees and charges provided under section 4921.18 of the
Revised Code shall be in addition to taxes, fees, and charges fixed
and exacted by otlier sections of the Revised Code, except the
assessments required by section 4905.1(3 of the Revised Code, but
all fees, license fees, annual payments, license taxes, or taxes or
other money exactions, except the general property tax, assessed,
charged, fixed, or exacted by local. authorities such as municipal
corporations, townships, counties, or other local boards, or the
officers of such subdivisions are illegal and, are superseded by
sections 4503.04, 4905.03, and 4921.02 to 4921.32, inclusive, of
the Revised Code.

(emphasis added). The General Assembly's use of the word "all" in drafting the statute is

dispositive. The plain and ordinary definition of the word "all" is "the wlxole amount or

3



quantity" and "as much as possible" or "every"and "any whatever." MI1xRtaM-WE-nsTER'S

Co1sLEGrfATE DICZtoNARY 29 (10"'Edition, 1993). Accordingly, the word "all" must be

understood in R.C. § 4921.25 as comprehensively covering every conceivable tax (except for the

general property tax expressly excluded) that could be imposed on motor carriers in Ohio. The

General Assembly conspicuously did not identify any other exceptions to this broad prohibition

(beyond general property tax) or indicate that the prohibition only applies to taxes that were in

effect when the statute was first in enacted in 1923.

From a practical perspective, R.C. § 4921.25 ensures that motor carriers need not fear

exposure to a patchwork quilt of various overlapping or inconsistent local taxes when electing to

do business in Ohio. The i7-d1erent nature of the trucking industry is such that motor carriers

invariably cross municipal boundaries. Absent the preemptive power of R.C. § 4921.25, every

city, village, and township in Ohio through which a truck passes with a load of freight could

impose its own taxing schemes (and other regulatory burdens) on the motor carrier in question.

Each such political subdivision could likewise adopt its own definition of taxable income,

apportionment, and taxable activities, creating a chaotic and wholly unworkable taxing regime

with which it would be nearly ixnpossible for a multistate trucking company to comply and

which would most certainly dampen economic vitality in Qhio. This is particularly the case

since the trucking industry itself operates on notoriously thin profit margins (measured by an

"operating ratio" consisting of total expenses divided by total revenue).2 For instance, Con-way

2 Cottrell, Wayne D. "Performance Metrics [Jsed by Freight Transport Providers," California
State UniversitySan Bernardino, Project 2007-SGP-1011, September 30, 2008
http://leonara.csusb.edu/research/docuinents/l Ol 1 FinalReport.pdf (last accessed on June 19,
2013). 4



achieved an operating ratio of only 98.1 in the first quarter of 2013, meaning that net income

before interest and taxes was 1.9% o of total revenues.3 Many smaller trucking companies have

even higher operating ratios, earning a penny or less on each dollar of revenue. Subjecting such

a thin profit margin to many levels of local taxation could quickly leave even the best-managed

trucking company unable to recapitalize and, ultimately, imable to operate at all in Ohio.

Such a regulatory landscape-a landscape consisting of contradictory and overlapping

taxation------is precisely what the General Assembly intended to avoid when it enacted R.C. §

4321.25. The breadth of the Village's net profits tax is breathtaking, seeking to impose tax on

net profits "derived from sales made, work done, services performed or rendered and business or

other activities conducted in Seville" and "whether or not such corporations have an office or

place of business in Seville." Seville Ord. No. 2005-65, 2:05. Other municipalities will

undoubtedly follow the Village's lead if the Court reverses the decision of the Ninth District

Court of Appeals. Such a radical change in Ohio's tax system would severely undermine the

successful operation of Ohio's trticking industry and, by extension, Ohio's economy as a whole.

The Court should not permit the Village-or any other Ohio municipality-to subject companies

like Panther and Con-way to these unprecedented, unexpected, and unsustainable new tax

liabilities.

3 Con-way Inc. "Form 10-Q For the quarterly period ended March 31, 2013," May 1, 2013
www.con-way.com/en/about con_way/newsroom/press_releases/May__2013/2013 may_01/ (last
accessed on June 19, 2013). ^ ^
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CONCI,USION

For the foregoing reasons, and for the reasons stated by Plaintiff-Appellee Panther II

'I"ransportation, Inc., ,4niicus Curiae Ohio Trucking Association, Amicus Curiae The Ohio Dump

'Cruck Carriers Conference, and Amicus Curiae United Parcel Service, Inc. (all of which are

incorporated herein and adopted by reference), Amicus Curiae Con-way respectfully urges this

Court to affirtn the decision of the Court of Appeals for the Ninth Appellate District.

Respectfully submitted,

Marc S. Blubaugh (0068221 ), C unsel of Record
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