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INTRODUCTION

United Parcel Service, Inc. ("UPS") submits this amicus brief to

offer the Court some wider perspective on motor carrier operations and how

reversing the decision below - and thereby suddenly allowing hundreds of Ohio

municipalities to impose their local net profits taxes on motor carriers -would

adversely affect not only the motor carrier industry but the whole economy of this

State.

STATEMENT OF INTEREST OF AMICUS

UPS is the world's largest package transportation company and a

leading enabler of worldwide commerce. UPS's domestic ground-based package

delivery subsidiary, United Parcel Service, Inc., an Ohio corporation ("UPS-

Ohio"), is the largest motor carrier in the United States. It began doing business in

Ohio in 1934. Another subsidiary, UPS Ground Freight, Inc. ("UPS-p'reight"), is a

major nationwide less-than-truckload motor carrier and has also been doing

business in Ohio for many years. Both of these motor carriers provide service in

every municipality in Ohio. Neither has paid local net profits tax to any Ohio

municipality because no such tax is permitted. Over the last ten years, a dozen or

so municipalities have inquired of UPS regarding payment ot'their net protits

taxes. In each such case, UPS has responded with an explanation that such taxes



are barred by the express preemption of R.C. 4921.25.3 No mtinicipality inquiring

of UPS has disputed the conclusion that R.C. 4921.25 expressly preempts such

municipality from ii-nposing a net profits tax on UPS.

As explained below, if this Court were now to remove the long-

established preemption, UPS and other motor carriers would be faced with an

impossible burden in attempting to comply with the local net profits taxes of

hundreds of Ohio municipalities.

STATEMENT OF THE CASE AND FACTS

UPS provides a domestic ground-based package transportation

service that offers transportation to and from every address within the 48

contiguous states in one to four business days depending on the distance. It also

provides an expedited air transportation service that offers transportation to and

frozn all points in the United States by the next or second business day depending

on the level of service chosen by the customer, and to and from over 200 foreign

countries and territories in one to five business days depending on the distance and

the level of service chosen by the customer.

Packages enter UPS's transportation system in one of several ways.

Regular UPS shippers receive an automatic daily pickup call. One of iJPS's

Recodified without substantial change as R.C. 4921.19(J) effective June 11,
2012, pursuant to 129 H.B. 487. R.C. 4921.25, as it existed during the tax
years at issue, was repealed in H.B. 487 and a new R.C. 4921.25 was
enacted, addressing a differerit issue. References to R.C. 4921.25 in this
document refer to the version of the law in effect for the tax years at issue.
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familiar brown vans (which UPS calls "package delivery cars") stops at the

customer's place of business each day to pick up whatever packages may have

been readied for shipment. Certain larger customers receive pickup calls using

trailers and tractors. Thus, a trailer may be left at the shipping dock of a large

shipper and loaded with outgoing packages as they are prepared. Once a day, or as

needed, such a trailer is picked up by a UPS tractor and an empty trailer is left in

its place. More casual shippers can transfer outgoing packages to UPS at UPS

Store locations or at drop boxes that UPS maintains in many places. Packages are

picked up from these locations by package delivery cars. At the end of the day, all

of these packages are consolidated at the local operating center.

At the operating center, the outgoing packages are sorted. Packages

destined for the same local area are retained overnight and are loaded in the

morning onto a package delivery car for delivery. The remaining packages must

be transferred to an operating center that serves the destination. "I'his transfer is

accomplished in a variety of ways depending on the level of service and the

distance to be covered.

Air packages are moved via tractor-trailers to a nearby airport where

they are loaded onto aircraft and flown to one of several central air sorting

facilities. There, they are soi-ted again, loaded onto another airplane, and flown to

an airport near the destination. From that airport, they move via tractor-trailer to

the destination operating center.
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Ground packages are transferred via surface transportation. For

shorter distances --- up to 600 miles or so - this is accomplished by tractor-trailers

moving on the highways. For longer distances, trailers are hauled to a nearby

railroad and loaded onto railroad fflatcars for transportation by rail to a point near

the destination. Once packages reach the operating center serving the destination

address they are loaded onto package delivery cars for final delivery.2

As of 2012, UPS transported approximately 14 million packages

daily. In Ohio, UPS has more than 80 operating facilities and employs over 13

thousand persons with payroll of nearly $600 million. It has over 60 thousand

Ohio shipper/customers. Overall, the UPS organization pays over $11 million in

Ohio taxes, not including any amounts that are withheld ior Ohio state income tax

and Ohio local income tax on behalf of UPS's employees.

UPS has no permanent connection to the Village of Seville except

for a drop box located in a Pilot Truck Center at the intersection of 1-71 and 1-76

in the northwest corner of the Village.

UPS retains data regarding the locations of the pickup and delivery

of packages only at the level of zip codes. The Village of Seville is located in zip

code 44273 and represents only a small portion of this zip code. In 2012, IJPS

2. Less-than-truckload motor carriers such as UPS-Freight operate using a
simpler version of the same plan. The carrier establishes a network of
sorting centers. It uses pickup and delivery equipment to move freight
between shippers and these centers and between these centers and
consignees. At the centers, the carrier establishes full trailer loads of freight
destined for the same area and uses line-haul equipment to move it to the
destination center.
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picked up approximately 100 thousand packages in zip code 44273 and delivered

approximately 60 thousand to that zip code, UPS has no way of knowing how

many of these packages were picked up or delivered in the Village of Seville. 1-71

and 1-76 pass through the northern portion of the village and UPS has no way of

knowing how many of its vehicles pass through the Village on these highways.

UPS maintains records of vehicle miles by state for regulatory and

tax apportionment reasons. However, neither UPS nor any other motor carrier

maintains - or could feasibly maintain -- records of mileage by local jurisd'zction.

ARGUME.NT

Proposition of Law No. 1: Because the Seville Ordinance does not contain the
legal rules that would be needed to define the tax due from a motor carrier,
any application of the Seville local net profits tax to a motor carrier would
necessarily be arbitrary and capricious.

The Village of Seville Income Tax Ordinance, Ordinance No. 2005-

65 (the "Ordinance"), was introduced into evidence as the `t'ax Administrator's

Exhibit 5. It is 56 pages long. By its terms, the Ordinance applies to corporations

"whether or not such corporations have an office or place of business in Seville."

Ordinance 2:05. "I'he tax is imposed on "the net profits earned ... determined by a

method of allocation provided in Chapter 3:00 hereof, derived from sales xnade,

work done, services performed or rendered and business or other activities

conducted in Seville." .Id. Because UPS picks up and delivers packages within the

Village, the Ordinance applies to UPS by its plain terms. Accordingly, were the

Seville tax not preempted, UPS would be required to apply the rules in Chapter
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3:00 of the Ordinance to determine its taxable net profits for purposes of the

Seville net profits tax.

Chapter 3:00 of the Ordinance provides that the tax base is the

"entire net profits" of the taxpayer multiplied "by a business allocation percentage

to be determined by a three-factor formula of property, payroll and sales."

Ordinance 3:01(A). Determining the factors for transportation companies like UPS

would be a virtual impossibility.

Property factor: UPS has no fixed property in the Village with the

exception of the drop box at the Pilot Truck Center mentioned above. However,

UPS's package cars are frequently present in the Village in the course of making

pickups and deliveries. The laws of various states typically assign mobile property

for purposes of apportionment based on metrics such as miles, time or other

factors. See, e.g., Utah Rule R865-6F-19(4)(b) ("mobile property miles" used to

assign mobile property in Utah); 15 A.A.C. 19.1210(a)(3) ("terminal days" used to

assign "interstate mobile transportation equipment" in Alaska). The Ordinance,

however, contains no provision regarding the assignment of mobile property to the

numerator of the property factor. Ordinance 3:01(13)(1). UPS does not maintain

records of the mileage its mobile property travels in each municipality in Ohio.

Each of its thousands of vehicles travel through many municipalities on every trip.

UPS has no feasiblezneans to track the miles traveled in each municipality.

Payroll factor: The provision regarding the payroll factor states that

the payroll of an employee who works both inside and otitside the Village should
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be assigned to the Village based on proportion of "his working time within

Seville" to his total working time. Ordinance 3:01(B)(2)(b)(ii).

Sales factor: The Ordinance has no provision whatsoever that

identifies what portion of gross receipts frotn transportation services (or any other

service that takes place partially inside and partially outside the Village) should be

assigned to the numerator of the sales factor. Some state apportionment laws

assign sales of carriers based on the locations of pickups, of deliveries, or of some

combination of the two. Other states source carrier sales based on a mileage ratio.

See for example R.C. 5751.033(G), which assigns motor carrier sales to Ohio for

purposes of the Ohio Commercial Activity Tax based on iniles. However, as stated

above UPS does not have and cannot reasonably obtain either package volume

data or mileage data by local jurisdiction.

Section 3:02 of the Ordinance provides that "[iln the event a just and

equitable result cannot be obtained under the formula, the Administrator ... may

substitute other factors in the formula or prescribe other methods of allocating net

income calculated to effect a fair and proper allocation." I3ut any substitute

formula would still require recordkeeping that UPS would not be reasonably able

to compile. Moreover, the ordinances and administrators of the net profits taxes of

more than 500 other Ohio municipalities would be free to adopt other and

conflicting apportionznent rules.

Under such circumstances, any tax imposed on UPS (or any other

carrier) by the Village of Seville would be arbitrary and capricious. As explained
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in the next section, it was exactly to avoid this result that the Ohio General

Assembly adopted the preemption contained in R.C. 4921.25.

Proposition of Law No. 2: In adopting R.C. 4921.25, the Ohio General
Assembly intended - by the plain and explicit language it expressed - to
prohibit all local taxes on motor carriers.

Because of the compliance and uniformity issues described in the

last section, it has been the typical practice throughout the United States to exempt

motor carriers from local income or gross receipts taxes. Carriers are subjected

instead to a panoply of fuel taxes, highway use taxes, vehicle license taxes, and

other taxes and fees.

In Pennsylvania, for example, local governments are forbidden

under the Local 'Tax Enabling Act to impose a tax "on a privilege, transaction,

subject, occupation or personal property which is ... subject to a State tax or

license fee." 53 P.S. 6924.301.1(f)(1). Because motor carriers are subject to a tax

or fee imposed by the Pennsylvania Public Utilities Cominission (the equivalent of

Ohio's PUCO), motor carriers are exempt from local taxes.

In Ohio, the preemption applies by the express language of R.C.

4921.25. When the Ohio General Asser-nbly adopted that provision in 1923, it

understood that it was establishing a state level structure for the regulation and

taxation of motor carriers. It understood that only under such a structure could the

nascent industry prosper and grow. Accordingly, when the General Assembly

defined what types of local taxes it intended to prohibit, it used an exhaustive
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catalog: "all fees, license fees, annual payments, license taxes, or taxes or other

money exactions ... are illegal."

From 1923 until today, the inotor carrier industry and Ohio

municipalities have operated under that rule. In 2006, for example, the City of

Cleveland approached UPS about paying its net profits tax, which, like the Seville

tax, was administered by Central Collection Agency ("CCA"). UPS responded

with a letter to CCA explaining that the tax was preempted by R.C. 4921.25 and

CCA accepted that explanation. Accordingly, CCA's present position that the

Seville tax is not preempted appears to be a late thought.

For this Court to disturb long-settled expectations with regard to

local taxation of motor carriers would be a windfall to municipalities and impose

an iinpossible compliance burden on the motor carrier industry. It would also be in

direct conflict with the clear intent of the General Asseznbly that expressly

preempts the authority of municipalities to tax motor carriers.
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CONCLUSION

For the reasons set forth in the foregoing brief and in the briefs filed

by Panther II Transportation and other amici supporting it, this Court should

affirm the decision of the Court of Appeals.

R.espectfuUy submitted,
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