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WHY THIS HOIORABLi COURT SHOULD ACCEPT THIS CASE4

Ii"t i„'3.jc, case the appellant was denied his Gof3st"9 tutif9riarrigl:i< to ipffCct3ve

assistance of appellate counsel, because the ^ppe1 lant' ^ proposed as^ ^ ^^^ents of

error in nis A„i}3A.R;26(3) application were found within the record since they are

oased on a'1 € egati or^s Qat can bo, daterrl^ined by examination of the f a ^ ^s and

records i(i Vie case. S e^^.a State v® ^i1ancsvicth (1975), 42 Ohio St.2d 46. Q such,

these grounds snoui ;a have been raised in a direct appeal but were not. See Buell

V. Mitche11 (bi,h Cnr> 2001), 2/4 F43d 337 at 349.

App.R.26Q) governs applications by criminal defendants to reopen ari ap^^a-I

"based on a claim of ineffective assistance of Appel3at^ Counse1."App.RqZ6(B)(J).

That procedure, was created by ra",̂hi^'i court i n State v• na^, ensured that

defendants could raise ccins'^itutionO claims, but prevented state trial courts

from second guessing superior appellate courtsa Murnahan (1991), 584 LEM 1204

at 1108, 63 Ohio 5ta3d 60 at 6V

A iV{ur^^han ^^^^icatic+n in; a two stage pE"ocedure, Lo'^t^q• owilse^n {it€a Cir.

.. . ,;,i n
ad6^3.S 340 4 ir̀'{'4< 4,d ei iPG^^ , Q06 ),

rt
1 26 S.w

,..,
ai^

}^

^^^',^i C ^uC^ ^ t^^. ^ ^̂%^ ^J>>;i^'v1 d ^ '" ^^°. 1880; SeeZ005 ),

also Ohio AppoR426(8) Staff Notes (July 1, 1993 Amexad;tent) )ciesc'ribi^g two ^^^^^^^

procedure it'i whicri the first stage involves a threshold showing and the second

stage involves a mc;sr^ extensive appellate prc^^edut°es).. At the first stage, the

court considers whether to grant the application to reopen proc;eedrngsa Ir: order

to provide the court with the necessary facts t,?"9 i7ake this determl fia'k, i on, RUli:'

261B) requires that an application contain, inter alia, "[a] showing of good cause

for tAnti1fGely filing if the application is fi led more ti-tait ninety (Juys after

journalization of tsi,' aNpEallatf, fudgme'i3t," App.R.26(8)(2)(f3) a tt (f3 1n^.' or more

assignments of error or arguments in support o-F assignrruw:^;ts of error tgiat

p,^t?vii;i#,^:.̂ ly were not ;:::7,^side€ed on an iaicomplute record because ai appe1la;; .̂:^

u^^^^sel fs deficient represeratutiony<; ApPmP.26(8)(2)(c)-
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the appellant will now address the issue of the untimely filing and his good

cause for the unt'e(ael y filing. As iz:^tested to b; 3̂ the appellant in his si:foY`i7

statement of the bc5 i s for the claim and by Rhonda Haifir'1 :k,(;^^e E;4H,€Bi'i F, of the

ERr4) tipplication)s appellate counsel faiied to hand over ariy documier► ;s in a.

timely manner for review to determine if there was any issues that couit; have or

should have been raised in El i s Ci 1 tmct appeal that coi: ld, 1^^-- raised in a t"! itlee Y

app°: i ca'ci c^^ under >^^^ .V26( B), Once appel1 a ^^ counsel handed over the appellants

case fi 1 e it was cii sc:cver"^^ that trial counsel fai ^ ^d to request for and review

transcripts f; or;t a pt•^^triai hea.ri ng on beaNber 9, 2010, , ^UHIIBIr E' , of tile

AppbR926(8) applf yation j , were the trial court determined that a oercnse witness

was "rkot an expert in these is^uese"(EXHIBI. T E, P.P,.61).y App:lla'`s`,e counsel

failed to supply the appellant with any portions of his case file and transcripts

in a tiojwly manner for the purpose of revieWriag ^herrt for a determination that:

there may have been >;rther trial court errors r;;ude ttao,e he raised in; t^le

appe1 larais's cireci; appeal.

m he appel lant has a constitutional right tc) an appeal and to effective

assistance of counsel on that a^^^eai. When that said counsel res cri c ts access to

an appe1 € arl ts lega 1materialsby not ha aOng thaB over to an appe1 laait or

hi s/h°'t" g S family, that counsel is the cause for an error not being raised on

direct review and as in the appellants case, in atirFel,y mat'kF'8ei in aAp[:1wR:.26(8)

appl';ia:;ioi^^.

Counsel was further t r9effec'G1 Ve for not requesting for and rev iewing

.r
S, i^`

,
t
r ^

{,.l Yyc fS^̂ L^itl }
t
4Fl ^iljs ^iw.^.X;"tb fiJ$8 /^ f ^3 t^t6̂g P^ }i4^fSs is;.,6 .^ ^l^J a ^tv+'.>.••b9^`l^ t^St^^^'lp^g ,...̂ , ;f

^..
>I ^..°^ 1 i^vC^Lr^.'.+005 ^r ^'

simpl y proven by the courts docket and the Docketing Statement C'17ef,i; in the direct

appeal, which is further supported by appellate ccrun4;el's own admission found in a

letter from Feor°uary 12e 2013 letter.(See rhH€BIT G, Response to state°s

r'eapoose).
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After the discovery of EX:^^€IBf T E not being transcribed for dir^^^^ review, the

appellant did ',>'hair many other defendants have done in the State of Ohi€^, which is

request the +^..^'r^^?S^i^''6"s.`'^^a • fro^ k.. ati `s ^;'i'^ Lt`,̂ "^# court, f`s J"^;i ^ ' ^̂,€^;a."' trial ^,',.J^;; r';^̂  r'.^.^•,f^.5`as,'^d '^i?t^'t° a

''eC;:res. 3"a'?^auSe it was not apart of an appeal.(See Er,HkBiT A, of the :;.?pltGaE";ioE"1i ,

f€le a':'^e^E^^aR^t made that ^°becc3^;€S^? €^ t S famil y ``•'^7`3 .^f;'} ^3i"o his5. G requestti .^ already spent. `'l

suppression i?et1€'"Cng transcripts at 'tAA1«50 per pd;,ie,(Sf'^'e Efi;tiIBIf tr, of the

Aa^^^^atrosi), and at that time his family received a quote that it will cost $100

per page for Mr. Clevenc;et's Dece,aiber 9, 2010 pre-trial hearing do to the fact

that the hearing was never requested or transcribed for th^.̂  court.(See EXH.^BIT F,

of ^he application)m ^ ^^ ^^^^^ ^ ^nt; s famis y was inror'riled that they musi ueposir,

$200y00 befur; the court reporter would start transcribing the requested hearing

from DeCe-i'3ir}et'° 9, 2040, Otice the appellae:;s faC`3'Elk gathered the kt.ci!'6ey for the

deposit they gave a money order to the Official Court Reporter and on aaover£:b'::r 6 s

2011, the t7 an«74t f p4.3 were ready for pick up for a total of {t 1.A2a0bJO (See Ey}HI{,'7f, B

G& of the ap£alication).

TSle appel lant has dem{„s:1strateu to the appellate court a genuine issue ch3i, his

a()pe6 ^ ate counsel never handed over his case fi i ^ in a timely manner nor requested

for key trc;.nSCoiipt..^i to bv> transcribed for h?S appellate review of the wasea

App; f ^ ate counsel could have filed am Appd v+., 9 iP3o'£;'3 on Y,° y th the court re, juF. ; #`>'f ng the

pre-trial transcripts. Instead, hc, failec; to even try to rp-ceive or review

transcripts of great itpar^^^^e and then the appellant was left to depend on his

family to purchase transcripts from the court and pr^^eed untimely based off of

c^uns'. EP w 3aiAf,1re' :. y known ot, his Vwn®

The ap;:tu i late court erred in determining that the appe, ^ ant fai l e.r to raisp,

good caui: for his untimely filing, because any appellant that is incarcerated has

no control over his/her counsels failure to represent him/her 'to t;,e level

^^^'iC^C^c^nd,..MV._AaSktipY (:98^''s^)x 466 U .S. 968 requires, or to be able to make that^

-3-



ap::9ellate counsel request certain transcripts, or 't€3 'si4d6^ ilii;1/;1efi the documents

needed to proceed pro se in a timely App4R®26(8) appiicaL€ona

In •this ca5e the appell ant wanted the jury to hear testimony ftoftt an expert '@ i"s

the fie1d of self-defense and the use of deadly force, because like him, the jury

is laypersons to 'f','1e a aw and knows little to rifJ i i'1; r('i'sc ;lf:r'i eI s+.3's# t when is wf's@

correct si tua tioo to use deadly force, but the trial cour t abused its discretion it)

dw'^ermia>tiC3g tit3$. a i"ti; hly trained, well respected pt3liGe officer that '3 s ti cr'Li't 1eCJ

by r,nis state to teach concealed, carry classes to N ivil ians, along with teacfS S ng

"eTe ^'{ i s i timeC the p^'^I:^'^'af' ^iw^^C, to use ^`̂  .FS^ î Wr force an d r oi.i^3i^E^'^ i..; ^. ^-^^' ^ ^r^ to civilians police

officers.

T;1e appi,^;^^at`^.' ';fiaY`t rt: their ^at^"^si, Geci$t0n, (^f;e attaCried OEJa:"AVt)< Stiavets

that s3 §"4 ;e ' vhP trial court gave the ,; ttt y an instruction for self-defense over the

Sfsut.t'^.̀'{J a3bjevt7Vntto Th*x'i jury ^nsLi uc3nGLdn 9s even i51i t `'','+ of a reason on wh,^ the jury

should hatft; heard this experts testimony, how is any jury going to deliberate about

a:eaa ay force sel f-t::es Pnse cl a d r:f without knova a an^g what the s ta te of Ohio considers

to be the correct time to use deadly force in self'-defenfie.:

the r inal error that occurred in this case revolves around trial ^ounsed a

failure Lo have the potential expert completely prepared for a hearing that will

determine •if th^.̂  trial court :ai1l certify him as an expert i n the field of self-

defense and the proper use of deadly fbrcer The jury may not have rejected the

appe1la3st6s claim of self-defense, or at minimum wotllC} have had a better

undt?^ s taClEs € 6sg of what self-defense is had tTial counsel hiad ;,h:; po£w€6 ti al E,.̂ r,p a'%v

more ;,^c eaaf' ed for the trial courts line of que5' 4 on3 ng.

On more then one occGsion; dexendants in Dhao has had counsel ^^^^ l to !-save

consulted w{t^thLirpotGntia3 experts and this failure ended up causing prejudice

in a defendants j:1i'(3ceedi ng, ResVi'3 cting an e3C "1£:i" w5 access to defense materials and

the defendant should never be construed as a strategic, effective decision on the

part of :Uualst?la if the rsCi ::nts al expert in this case would ha'ae had access to the

..4...



appellant, he would have been able to answer 08 trial courts line of ;:j€3e5t3 E:tEIit3g

in the positive, and more likely then not, been certified he the trial court as an

expert to testify in the appw ^ lant: trialy A defendant sht3u; d not be riea ,J

responsible for his trial counsels failures, especially in the case of as serious

as this Qney

STATEMENT OF THE CASE AND FACTS^,.^«^..m...^..^.^...^,...^,a........w...,,^,...,.^

On or about .aos4per..€b4r 14, 2009, the appellant and je,nifer :^^Pherson, left Ww^sL

Virginia where they lived to pick up Demeris ^ill<<;,'.n in '.leveBa;id # Ohioa jeCi;li i'ur

haS k(1>„'s.6,1o 3,}eilsi?<'€ S for a13out a year or two. (TrY,. 421)q Jt3w k;3ew t:ia`^ Deme;•'"iS Salfb

crack. (Tr.P..;j', :424). Si'de knew the appellant for about six months, Sl3c3 the

ypj.1^':'3 lanu get drugs from AAef,iariJx (D%Fo 416)< The next day, Lhey mef up with

#;'emeri,..3 he then picked up the drugs and they headed back to West Vi rg7 dl i a0 (Q.'5 4

772V03)9 When they got to the Canton area, they Sioppe^.' on Moore RoaC< in Conton.

j'?a`ln'#fef says that the appellant stopped on his own and a ireC'u ^.^d her a d'v;r'C i :3 to

get out and the appellant went somewhere, while he was gone she heard one gunshot.

X.P. 443,i"r^`^'rw5), The Ftppi:,$'8rnt spT^.i he stopped at :he instruction of Demeris, thd;"+:

s.i.:Filef fs 1n.hJ tf 4 i.aE^i..t.^E.^r, h im out ; t"u,A take{^s^ ^ i 5;: i^.i ^s I.^( s,:ath at^ s. ^^Y^e ^^ an d gôi make"isi^ s: ^.1 ^`^^' j"ljt'^"^:a hadrs a

drug transaction. !'irgP< 775-R776)..

T91'̂ .'^ appellant LesC,ilVied he did as he was to4VC9^^^dcir{^^^e to 'r^her'w these

individuals would oe and got out to make to£ ve<"zl. <.3i3e of the two gentleman got

out of their car and pulled a gun pC3iG'4te{"^ it at the a(}pellc3i1ti s head, the appellant

scuffled with them, he dropped the drugs the gun fell he ran to f ii s cG'r s As he was

getting ii'i t#'i^'^ car the 7 nd7 vidual fired a shot at ?i Fi11d (Ti',j-J. 70b-777 ). d h ;a

appe€larit r,a•.ed back down the road to get jennifer <'ho he felt certain danger

!3^'^ Gai,1S^, cl^' wa s ^ ta s sure :;
.. , ^

ii^i€, ^^ ^Ct.,.lt^%?i'lw set tn' im u^.sr „ A s '^' fa-C.' apn,.^rVt^^f°itwC^''^ +" , Dr,<^t:'.'a i'^fi'r ^'., 4 was i<la'£ii€"&+.^̂r

CC3^ar:aa h:":i< The appellant got out to e:svt3id ^.aeing a3t;bu«('ieE3a Af th'iS piJ'3F1w 9 i';e

-5-



did not ;4C3£^^^ if the two other men were behind him, so with Demeris coming at him be

llU llea ,i 3 s gun to get Demeris to ;; top< D^".'mef is would not s;;Ci''` r'o ŵ' ĉ, F 2"^' , He was^^ .^ ^'::.1 a `=

both fearful i o4'' hi` safety' and t°en^:^i'^.eH^O t s 4.n, i^'t^t^.' becuase Demeris set F F1., Y.T iw up.

EhiS u:il hCl:?peI''siMd very quickly. (Tr,,.P„ Yi:.i3-!'a3g 829°0^+̀ ) jLi'aC3ii"eit testified when

silot 'CleCii"°ci '"L 1 at shot when the appellant was gone she was s°e%tred a but D¢'m'c.'r= S told

her not to be scared, that he knows people in this area. (K. R. 448) .

Ser geant the .^t{^4ec^¥i^^ Jose ph t, : '%: testified s :''^i t^'^r'^g^Q3^v' {`f ^3y^ t: ^,^
q g.. y,x^' ^^^3 tre1 ¢. i t 5 p a9"3Us /̂Gi4^"t e'^v to l dr'.l A^ 2 1 Y G S ^

,^is or Dem{.ri;,x W.P. 380#y

On or about iecaher 22 ! 200:' r̂ y the appe.9 7 ant #'i41:s (a rt'^ st ^:^' + an dt.̂ 'cii[3 chargeda.^•R' wi ' 4d.;"^i

4Ei.„w!'&,,,`i'. indicted £}C:k one count of il1urd::r 'dCl ttiClA atai?n of R.C. ^.^

wi thw3>. a C irS::Ci rm speu 6 filra,br So9i in vf L4^^ ati\oi 6 of Ra C. 29^'"1 .o { T5v

B January 19, 011, the appellants jLa3 ;,J trial began and the jury re`s;t^w1ri:ed <t

guilty verdict as charg:;d> fh+w appellant was sentenced on February 15 , x^^11 g to I'a

years to life for r);;.rrcle^ with a F i rearm spec'i r ^ ^^^^ onb

Ti^e appe3 ^ ant -Uhf ough counsel filed a tfi:tel;l appeal to whe ti ii th Appk: ^ ^ ^te

Di$triL vy which they aCfii'"ti3s'x4 on `lsif';;h 19, .'',..0as`R

!he appellant by and i;hrs;agh pro se, filed a motion for delayed appeal to this

court on .k.k
^ ^;^'{Il
vp.^ ^ bw ?y 2'k.d +̂ 2Yit case number &$.: fti.7tJs^ Gas1i wa s ^)^` ^^a's s s `?^1} a den ied ^̂ ^"o-3 ;'^^i'de t^t;ex

7, ^ 01n

O't'! February 11, 1:.1IB, the appellant untimely filed his Ap(;:bRa2f:a(:;$) application ,

which was denied oCi May 11, 2013. (Opinion attached).

"he vpQe'llt?s#t t1({i°̂,.°'^y files this Mek:'sf;iT°at1..Su1i in Support and NCJt''sCG' of x' ^a ^t^l to-i^r^':

Ghi,`, c'.1G€Ct with Four PS 4tp6d:s 7 LiWdGsiiff law for Z+1L @ s ti.^oid5 4:,f review.

PROPOSITIONS OF LAW AND ARGUMENT^ IN SUPPORT

-6a.



Pr,i ^ic^r^ of Law 1: The appellate court erred when i ^;. ^^1-^,i de:^
;^^aL t,xe uppeTT57-hiled to raise gccd cause for the untimely
filing of nis Apr006& application<

As the appel l ant has explained previously, it is aa fficul t to ensure that ones

appel l ate counsel is request i ng, and rev ^ ^^^ing all the record in a de f<ndant ' s case

when he is iacarccrated.(See the courts docket and the Docketing Statement filed in

i:nrts case.) Orce the appe1la£s^ ^^scoues^^ th^t Mr. Clevenger's Hearing Transcr°ipt:

were never transcribed for thY appel l ate courts review,(See EXHIBI"i' F , of the

application), he did the due diligence to get the transcripts at a great expense of

his family,(See IkHIE"sl^^S QD3E)e

No appellant should be denied his ccn5tituti cna l right to di o ect review based

off of ^^pel l ate counsel ^ ^ failure to request and ^^^ ^ ew the complete record. The

appellant requests that this court reverse the erroneous dec1siod`k of t'fii', iR3fth

District court of Appeals,(Appx. Opinion), and remands it back for a full

mer°iturious review.

Pre^ osition of Law I I: The appellant was denied his constitutional
Rght€;c Aer?^ re assi stance of appellate counsel as guaranteed
under the Sixth and Fourteenth Amendments to the United States
and the Ohio Constitution.

A criminal defendant is enti 61^^ ^^d to effective assistance of appellate counsel.

Evitts . ^.^ u^ (1985), 105 S a CK 830. In Evitts, the Supreme Court acknowledged---------

the 7mportanci; of appellate counsel when it noted that "the services of a lawyer

will for virtual l y every layman be necessary to present an appeal iri a form

su1 tabl e ► or appel l ate consideration un the m^^i ts d i° Id0 395.. Thus, the right of

appeal "is not ad,l udz cated s rs accord with due process ^ f tg^^ appel ^ ant does not

have the effective assistance of an attoE°neya" lde at 336^

^n Mapes v. Goyvle (6th Cirs) lII F.3d 408, the court referred to the first prong

of Si<ri ckl ynd v» Washi ngton (1984), 466 W& 668 and l i ^ted eleven questions as

;^^^^^^er, to be ccnai^ere^.# in determining whether art attorney a^i appeal acted in

accordance with the objective standard of reasonable^^^^^^

-1-



A defendant is entitled to effective assistance of appellate counwelg as

guaranteed tinder both the Sixth and e oG3rteeoth Amendments to ttie Uni ted States

Consti tutionw Evitts Supra at 336-837

This constitutional entitlement will only be sa tk sfied whe€l the evidence, law

and circumstances of a particular case, viewed in their totality and as of the time

of the representation, demonstrate that a defendant r?ceivets "meaninE'fi;^

represer^ta^^ on°° from his appellate counsel4 Thisrequires an appellate counsel to

undertake a thorough review of the Complete trial -record and select tt1e fSsost

prop-3isinu issues for review. Jones ve Barnes ^1983), 103 S.U. 3308 at 3313,

Cousiselp s failure s,Cs i aiSv ati issue which "i arizi5ed, would 'haVe resulted in a

reversal or modification to his ca.>r^^^ ^^^ on constituted a sufficient ground to find

it;^ ^ ^^ct^ ^e ass i stance of appellate counsel. S ee GraQ v . Artuz (SDNY 1966), 831. ^.. ^...

sµ.SUPP €046 at 1061. Even where a siEigleg suawtantia^ error by counsel so

seriously compromises a defendante s Constitutional rights, it odl l qualify as

ineffective representa^^ ^^^^ ^ Based on these established pri nc; p1 es 9 the appellant

was unconstitutionally denied his right to effi-°c'ciue assistance of C^uns^^^ of

direct appeal because counsel failed to raise critical issues, which was discovered

latey° and brought in a application for reopening AppaRY26(6), pro se, upon which

reopening should have been grar4teda Appella ^ ^ counsel lost wic 3^ t of the

fundail°k^ntii l concept of sCrut'm n$ za ng eaGn piece of evidence and the record.

Appellate counsel failed to raise issues of the te i al court abus ariC i•ll's

discretion in not certifying Mra k:,levenger as an expert and trial counsels

ineffectiveness "3 zi not having i"VWevengc ^ aQre prepared for tiie trial courts

hearing, performance of appellate counsel was therefore deficient and preja3d^ ^ialti

&0 p of Law III: the trial court erred and abused its
retio€^^o-i€ie preju^ice of the appellant in disqualifying

Daniel Clevenger as an expert witness on deadly force issues
which der^^ed the appellant of his constitutiona,l ri^ht to a ^^ir
tr€ al,

-8-



Under this courts analysis in State HrOW (1984), 15 Ohio Scw3d 154, expert

services are "reasonably na^^^saryu when ( 1) essential to the proper re,JEk^'-sents.t.ot1

of the defendant, aF^^ (2) an available alternative wt3uid not swrvo- the same

funct°dQlln

Evido#:A 702(B) provides that "a witness may testify as an expert by reaSor`s of

his or her specialized knowledge, skill, experience, tr^^^inge or educatioW But

"N^^^^er special education nor certification is necessary to confer expert status

upon a w°€ tnessn The ind1 vidud 9 offered as an expert 4'€eE^^i not have complGte

knowledge of the field in question, as long as the knowledge he or she possesses

will aid the trier of fact in performing its fact-finding functi oW l State v. javis

(2008), 166 Ohio StM3ca 404m

Ek^idRRq104('a) provides that preliminary questions concerning the qualilicat^^^^

of a person to be a witness must be determined by the ^our'e A A ^trial court$ s

ruling on tiie witness' s qua^ ifs ma tion or competency to testi fy as an expert AD

ar d<oarily not be reversed on appeal unless there is a clear showing that the court

abused its d1^cret;on. A^exander v. Mt® Carmel Med. Ctr® (1978), 56 Ohio Stfl2d 155;

1 urppiKe Comw. v. Ell1 ^ (1955), 164 Ohio St. 377. An Abuse of de sc,Aety ^^ connotes

incre than an error of law or judgment; it implies ttiGt the wourt's attitude was

unreasonableg arbitrary, or uracc^^^^^^onableo State _v. Adams (1980), 62 StWd 151 at

157,

In this case it is clear that the trial court abused its discretion, upon review

of the hearing transcripts,(EXHIBIT E, of the application), that the expert defense

counsel located was well qualified and certified to testify as an expert irs the

field of deadly force iysues,(EXR1811T E, at page 5 Ld11m17; Page 5w6 at La19-1.

page 6 at Lo Z--2'^ ). Furt<^^^^^^re, Mr9 Clevenger is a member of all law enforcement

ff reanii groupst a merii1a.ti r of the National Tactical Officers Association,

t.LaEaW.Ac, and numerous other organizationso(ET,H18fia E9 page 7 at La1944).

-9-



Mr v ;^ evenger' s per;sooal experience and current job should alone been enough to

qualify him as a.ic,;,xpeSexpert, a pad f tl lne officer for over thirty-five yl'{.`Ywb sy (Eisi'l1 ":Jdu T E,

page 5 at L>7-10)y and ne is even paid by the state of Ohio to train ^^^^^ ^^^^^

deadly force issues ^^^^^e police departiment for over twenty-five years, and

concealed carry cl asses for l3 i75 1 f d 4'knJ for seven ^ear `J a6i 4alSe time of •4F1 i a? hearing

t^stimor^^^(E^^^^IT Eg at page 5-6 at L.24-6y page 6 at L.11-21), as well as his

education and experience in the United States Army and dozens of seminars in Cl a a

thirty-five years all revolved around deadly force i ssues.(EXHIt^^T E at pages 6-7

at 1.34-16),

Mr. 4 C1 cvwnger $ s personal experience as a police officer adds to his education,

knowledge, skill and experience in a shooting he was involved in during his thirty-

five year carrier as a police officere(EXHIBYT i: page 18 at Lea-V)a One can

imagine that if Mr. Clevenger was not justified in this shooting, he wraul:;, not be a

police officer from that point<ona S^e was read his rights and interviewed by the

SumF;^^t County Prosecu;.yoi:.' s Office and was told nu^^a to report to work of the scene

of the shooting until c1^aredo(Er^^^^^T E at page 14 Le8-15)K After a short time,

Mr q Clevenger was placed back on active duty.

^o further prove that the trial court erred and abused its discretion in this

case is the reason the trial court did not permit Mr. 9 Cl evenger to testify in the

appellants criminal triale The trial court stated that "he is not an expert in

these i ss4..ies. He Cki^.̂ ^^ 't ^,ierfof`Yii any of the tests, i'lo^^ not exGIC!:s's ned tSai^

individual, cannot relate it to the heari, rates and other things that he testified

to. So i°m not Noiog to allow nim to testify,"Y(EXHIBIT E, page 61 ^^ 14af).

Under E+d 2daRa 702(6) "a wiLr14e„fijs may testify as an expert i.jyB reason of

5peC3 al& zeC', knowledge , skill, experi ence, training, or educet, ^ion.12 9 but no L0 5peG'$ a'9

education nor certification" is needed to qualify sas€rw Clevenger as an expert. E

#.,AJs long as the knowledge [isr. C^eveEic^e& possesses will aid the trier of fact in

performing its faGtw:'inC!°ing fun£i,ion," Davis, supra;.

-10-



The reason stated by the trial court does not revolve around Mrx Clevenger not

having any or enough specialized knowledge, skill, experience, training or

education, instead it "15 based c3t"i the trial courts opinior, that :"it'- ?wlf^vengeX"

sbou1 d have ^ ntar ^^ ewed the appellant before proceeding to testify in his tria1 p

but ofie €ieeds to be able to testify in a criminal trial before ge^tii ►•^g fully

prepared for said F.! iai < 3 t seems that the trial court would have preferred if Mr.

Clevenger put the cart before tF^e horse in this E.asc'"a iir. Clevenger has beef^

qualified as an expert by other courts in Ohio before the appellants t'r'ialy(EXH1314

E, :.^' ^a5 at ^; <13-2a ; page '^^ at ^.^ ^ -14), ^i^^^. has been after the appe'I1 ar^'^ ° ^page ,

criminal +:onvicwion4 See State v. Petrone (July 5, 2012), 2012-ohio-91'^^

It is clear to what Mr. Clevengey intended to offer in way of expert testimony,

the appellant has We a claim of self-defense since th^:; ^^gtm;ng of the

investigation and Mf. Clevenger would have provided his vast krodedge and

experience to the factfinder such as, who and what can be perceived as a threat to

act in self-defense and the proper use of deadly forcep(.:XH^^IT E, at page 34,

who has the right to defend themselves and use deadly forces(E;HINT E,

at page 34 at L,0-2i; page 35 at ^ b ka^^ s how many shots to use at a threat when

deadly force is a correct re^ponse9(EXHIBIT E, at page A at LA17-19), where are

the target area° s when applying deadly force ^^itrf a farea4 m8 (EXHIBI'a E, at page 25

at L.5rr-10)s to clarify misconceptions about critical incidents and deadly f^^^co-

situatiod s, (EXHIBIT i, at page & at Lw 16-19) , along with plenty other examples

throughout EXHI:^ II E to help the fact^ ^ ^^er determine if the ^^^^^ ^ ^nt did indeed

act in self-defense or no^'^.

As poiiSted flt6i, previously, Ev1 d.(w, 702 explains that a witness may testify as an

expert or `: : ^` t^ie:^, '^^ the?`.7, . '' yy i ^ '^^C^.^1^`^'^iRe^is>.^'^ ^ • p^^}^^'Ed ^ - ^"t^^l.^ A , ^S,^ and̂E^ ^•€.^K ^^Ib^i were^'' °t he ^i^° ..^^1^. ^ ^E^ S^:w"^"^ ,_^ere

does it state tnat a potential expert witness must i nterview ddc eendant before a

trial ccur•'u will qualify hfim or Irier as an expr^: t„ Tiie trial court deniwd 'Mr^.

C€ eve::EC^er on reasons that do not pertain to his lack of knowledge, skil'i

experience, training or education, that mEr« 1:0e4'?E'#^er clearly possess, but rather

,1^,^



on e^rY Clevenger's or trial counsel 's failure to ^ nter'v? ew the appellant before the

^^aringF£EXH131( E, at page 61 at LAW& This is a clear abuse of the trial

courts ds scret^ on4

Ground of Relief Four: the appellant was denied his constitutional
is^ance of trial counsel and a fair trial

when trial counsel fails to consult with the potential expert to
ensure he was completely prepared for the trial courts hearing.

T40 Sixth Amendment gu^^^^nteeS the right to effecti ve a5s ^ Stance of ^oUnSvl in

criminal prosetiutivns. Irt StriSkland 0984), 466 U.S. 668, the

Supreme Court established zi two prong test to evaluate ineffective assistance

cI^ims. To obtain reversal of a conviction, the appellai's't VIUSt Pr`Ove (1), that

counsel's performance fell below an objective standard of 6^easonab1ent?SS 9 and (2),

T:iiat cQLSfB.Sel':s dL fiV^enl; performance prejudiced the defendant, resulting in an

unreasonable or fundamentally unfair ^utcovte of the pa oc^edi;ag,

Th€.,^ appellant ^^^ ^ l now address the f< rs'^ prong* } riaa counsel's perfnrmaG µ w

fellow beaow an iibjective standard or reasonableness by way of not prepa;"ifi^ or

allowing the potential expert to prepare for the scheduled t.fearingv Tpial counsel

is familiar with what transpires at a hearing such as the one had in this case and

should have been aware of the possi bility that the trial court would have expected

the potential expert to have at least met with and i Cb'Gf:a viek;+ed #he appellant, t€'u s 5

way when the trial court asked fact based qiueations that are spoE;ific to the

criminal case, Mr. Clevenger could have correctly and accurately answered the trial

c(^ur`twJ^uesvicIEGJs

Trial counsel's failure to have the potential key expert prepareci does not fall

within the wide rang€? of reasonable professional assistance required of an attorney

defending a case such t as this and this court should charat terif e counsel's

performance as ineffective in this €,%ast^ ^

^he second prong is met in this case because there is^s been actual or

-12-



constructive denial of the assistance of cCsUpsel u^ ^^geti,eru Trial t,oun;aelE a

decision to restrict the potential experts ancarrr^atio:i of the case and the

appellant is an error that is very prejt?dsc1al and deprived the appellant of a fair

trial that is yu^ranteed to him through the United States Cor:st^ ^ution, meaning a

trial whose result is unreasonable, because had the potential expert ^^^^en permitted

to iK^^erviela1t the appellant he would have been able tc, answer the trial courts

questions whic3i gives a reasonable probability Wat °^^^ trial court woulci hay,p-

:^^alifieci Mra Clev:.n,e4 as an expert considering the only reason for r„he denial was

based on the fact that Mr. Clevenger never interviewed the appellant this way he

can re6 au-.e the a.ppellarits personal ^xperic-rice to the things he is trained and

certified in which would have allowed him to testify in the criminal case and help

the fa^tfi nder in p€arformin^,̂  their fac.^^^ ^^^ ^^g func tionti This is very prejuc^ ^ ciai

to tFf'S.i proVS::CG:L 9YPgs because the factfinder never }Aiaid Eo37e veV1 rebG information on

deadly force that could have aided them in determining if the €.^.pF:7c;llantr 5 actions

were justifi ed whet3 he used (.^eaL i 'A "Ce to p rotect .^i'b ^ts^;jfvy

f;3e jury rflcy 'iave had a complete understanding abou"i, the a;^pe1 lant4 S claim of

self-defense had trial et^unse? ^^d Mr. Ci v^eng.,i mo^e prepared for the trial courts

line of qcaess ioninc=> Tf^^^ question in t;i'is s°t ti.f^tiuri is z i^' trial counsel act

deficiently by not having the potential expert meet with and question the appellant

before the hearing?, ;:3ecausc- therw is a reasonable pt'obab^ ^ it;^ tha-c had trial

counsel done this, the trial court would have c,ual if iecl Mr. Clevenger as an expert,

which has the potential to change the outcome of the trial proceet^ing.

YONCLU5IC9N

f`s'i-; appellant, Ryan Lee Hatt;£"ick; prays t',i'ia'E, S;f! € s court accepts jui 7 sC'sictiGn of

his case, because it presents a great constitutional issue that

dei^^^dab;tso appe1 laot^ across Ohio vcnt3 n€^ousl y run into when it comes to receiving
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their ta utlscYip'a.S and other 7m{>ortc3fi''L dCDGu.ments from their :iprz;?lla"L;e €;oUnsel S along

with I:F4E', fact that Cvt.ln`ael i a1 lwid to even request and rd'U S e;:r -t1'°i msck ipta io`s a p1 ^-

I-.'k^ial 3'3ecr'in; 'to detet"i'Mne its volup- and importance :o his clients appti11ul:e

proceed & t;gsfr There '^ s no grea,ter cause fo'E an s;sncfi::ely ; ili ng of am Appq 26(B)

application i,1ha'si the, o:Te of 6nf'?ffi;c-tive, assistance o'#' appellate counsel and this

!< G rid of ineffectiveness will dcri tiiiue ura ^^ ^ ^^^is honorable court ^^^^^ in and helps

ensure -that a{^^^^ lat`t'Gs acr+aSs this si.a^^ get a fair opportunity "io proceed through

the courts s,'^ thQu":, as€ 1 ir7p£'3dis'ilei^ ^ created by their apllullai;e coun;;el.

Resper tr up 1y st^bw;i. ted,

Y • ^a! .,s«....r.,i. «.oa, ..,...w.,r .

i^y ^ee, Hamric;C
#A^^4-^57

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was sent by orciinvy U S> maia to coun^e'l
, ^for ^^^^ ^^ppellee, ^tcark C^unty :^rosec^aK^arS a;.y ^.i^, :^eritral P^fiaza, So^atti, ,uit^. 51^;

^^^^tori, Ohio 4470a91413, orn, this-_LLday o-e jone, M3.

4 LcL
Lee HaE:irick

0594-a57
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IN THE COURT OF APPEAt_S FOR STARK COUNTY, OHIQ
FIFTH APPELLATE DISTRICT

STATE OF C)HIO

Plaintiff - AppaJiea

_vs-

RYAN LEE HAMRICK

Defendant - Appellant

Case No. 201 1 DA40041

JUDGMENT ENTRY

>•,..y.;.

This ma#ter is before the Court upon an Application for Reopening

pursuant to App.R. 26(B) filed by Defendant-Appellant Ryan Hamrick on

February 11, 2013. Plaintiff-Appellee State of Ohio filed a response on February

28, 2013. Hamrick filed a reply on March 12, 2013.

App.R. 26 states;

"(B) Alaplication for reopening

"(1) A defendant in a criminal case may apply for reopening of the appeal

from the judgment of conviction and sentence, based on a claim of ineffective

assistance of appellate counsel. An application for reopening snail be filed in the

court of appeals where the appeal was decided within ninety days from

journaiization of the appellate judgment unless the applicant shows good cause

for filing at a later time.

<,-A**
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"(5) An application for reopening shall be granted if there is a genuine

issue as to whether the applicant was deprived of the effective as$istanoe of

counsel on appeaP."

This Court affirmed Hamrick's conviction and sentence on March 19,

2012 in State v. Hamrick, 5th Qist. No. 2011CA00041, 2012-C.3hio-1214. Hamrick

filed his Application to Reopen on February 11, 2013. App.R. 26(B)(1) states the

application for reopening shall be filed in the court of appeais where the appeal

was decision within ninety days from journalization of the appellate judgment,

unless the applicant shows good cause for filing at a later time. The date of a

timely filing would be on or about June 18, 2012.

Hamrick's application for reopening argues he was denied effective

assistance of appellate counsel by counsel's fallurEa t^ raise av error that

challenged the trial court's refusal to, allow Daniel Clevenger testify as an expert

in the area of self-defense. The trial court found Clevenger was not qualified as

an expert in the area of self-defense. Hamrick states he has good cause for his

untimely filing because there was a delay in receiving the transcript of a hearing

held on December 9, 2010 during which the trial court denied Daniel Clevenger

being designated as Hamrick's expert. Hamrick requested the transcript from the

trial court on October 17, 2012.

We find Hamrick has failed to raise good cause for the untimely filing of

the application to reopen. Further, the trial court gave the jury an instruction for

self defense over the State's objection and we considered Hamrick's Assignment



of Error that argued the trial court erred in failing to give a jury instruction for the

defense of others.

MOTION DENIED.

IT IS SO ORDERED.

PATRICIA A. DELAN

W. SCOTT GWIN

1-C SHEI G. FkR.MER ^^
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