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T,'^: ^'^ •'^'' OF +'r' ^^,^T''`n•^R' n. ^,a,:.

Paf'_1?(:?')

. :'Pi,' .f A`.I':ir?F OF TM,7x?'sT TETG IS A CASE OF I?T,J",F.IC OR r=??F! l ..ENFR?,xj a

INTEREST AND wx^'P^`;.^`S A SCT.^^Sr'r'T^^,.^ C^?;.TC.^L7 ^'iJn'.vt'Y7'.. r'Z7"^::^ ^'7OT`I:.
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1':."PLli.iAf''Tl'7rF OF i7:.'`J.' `.?.'^^IS CAS.^,' IS A CASE OF PtTPraI!.' 07 `"-R E AF' G T:; RA,>,

, T.t;REST N?'I? INV'`t;.av`ES A SUTxS'r'A't TI.x L L(')NCTwTUTIr.'f? QF?Fr?_'101":

This case revolves c3Y'oLxYkC'" 3. `:';E'lt1t17;de of constitutional anomalies as it

concerns ineffective assistance of counsel, due process, aY2o eqU.a.1.

protection Y.°?'qts.?,'Y'?';?e3rtt5, Noreover, this case centers on this COUY''G ° c>

iY3te'.''j:.'Y'i_.'ta,.W,.o"x7. of KPr?1^' '}I?Ci :Jr.J3 C: able fif,''?r'C:e?'iC2S ai'2G `e3 YrG?"'(' a ieS ,

Not only have t'f.3F? ?1Ti%J''^o.^'-3:C statutes been c:;pp....iu?, the manda tory

requirements of consistency have been C7vE1i lbQk<^-, t': by bot£? 1')"•"it3a." CQt).i ti3 , b1.?.t

t'a''do i'lan<'a''f,t>:"'y not7;C&'^ c".̂.i'S.? :L'+w4'?"l]ll.'f3r!;ef?'i`s of Chapter 2550, This plc3.?;Y! langu3.gr>

as ?.nL`e"1^'^tti''• by t'1.P, General AFSE'm?'.)iyT "^'LSL'=..3.%^:? strict it.rt;".,`?.t.'3.ice a'-10. :PCJt

;"LtbjE,'G'C to judicial i?'StE,'Y'Y'reua':.7QS1> To t1fiJ.!"' nf:t'1C:>rC^F1,s^-'v C9C79?lf' ma.];:e iil'7.io'

Jt?:C3.S7n..^t,lt. ee?rG perfunctory in nature a'.?d deny nTYC.2?'llcaYit aPO of.ixers s.S'i£^..' rights

guaranteed by ti"1^.' Ohio t"oYls'$;7 tuti;C);'l and t.'t't.' United States CC)Ylst'd.̂ t1.1L̀,.]_on as

r..'ell>

^These inconsistencies caY'P t7.°i71z'C.Al:1..;:1!] e:Y d. r?ti s 1t< more JL{J' '?;?,'•_r as u^a'k.., .. .

general public becomes i:'iC3Y'e at-7,aY.'f: of s`:atF,1.4C?ry riC;('fl"k.`-.`: as pr{3?T'CiE`d by law.

This case .1<lvol`+.rtc-?s se!?t63r,C3.17t.7 errors 7'.':n ?.l"ClV7 fcal1tZ« J.g?1C1xud and d^i%i -L''r

by the prior CCxU?"t£3 ,.

Pg>'



.,'r A' `;`FIF''NT OF W" CASE :Ia.P3+' FACTS

On April 19, 2007, Frank 'iYlk'{he1.?'3c^?.'o hereinafter RY?pol.'i.cZ):tg was

indicted for one count of Rape, a violation of R,C §i n0i at22(::)(1)(b) wli,h a

force s'.,^f?CifI:ct"z-.tiC)T3.,

On SEpter?'!3G?' 6 , 2007, Appellant by and through counsel, entered a plea

':f. .`'ie.^:3_O charges with the assurance by all parties of 'E "3i"?^.' years of

i'^pZ'"3.5<7SY•^.Tes':t.

^Sz'.~sncsi'ert to these e!.swu;:encev, and ab~ent the inqt),5.^ee- 'not{ (s^,' o`

Cs'k23*;'3t!?Y' 2950, A"'?pellclnt r'7<3..̂"'a sentenced t^'J seven years of _.l??'!.?r;t.COTl7".fe"lw,

On i v l;J' 25, 2012, ? ^Y.A°lle'.X2t filed a :"EGt3"t:±i1 +;+11Lb the lower C'f91iYt t

requesting correction of his clearly "void" sentence, and C'e7'11.^,'O on A1.SgE1at

9, 2012, by Jt3.<":.n:? Alan CC'aY''72Y3 >

o'Kl R.nCYI.'sSt 16, 2012, 7+:pC}PllaS]C timely f?Z.f?6 notice of c3.v1pec^:lr and eC-'Z21.ee

review pursuant to the doctrine of °L"r`,^"a JttO3.r`?i„%Y aW this ^..'Ou'. i. '.°_• 'F.. irldn :'ICn in

.^.'3.sC'>`'.{2°Y'( "allegedly" on Fe?Tl:?_kr.^-.3:'y 12, 2013,

i'C','Sell^.-'3_r.t presents 'f.l.]:^.°, "7Y'C+'J^wwii ionS co f law for '%U'Cej'tC3.iice Cs.'..'

jt'}_'15e?.C;'r'1.on as justice sf?qL:2:x'eC:

P g r,.,



?a^POSw^T.OY OF LAW I

W.^.ether the courts improvidently °_e,.?erec- that a sentence

not ??'! accordance with statutorily mani'icttC4C terms is vC53 {'

?f-:l i7.'?C' on trial rr•.?u,.^?Cpl, Appellant wit'"! no 3.21owlC? "C.;G-' of the science Gr

the law, erroneously i:>" ef, to one CU'd3.n'C of ?.c^,.pe, in z7iole:.t3.t"in of

§2907., 02(A)(3 )('x-'). ~'hx 5 however "_S i's7. GCt2.'":f_iG."'C „' c;t}.'t t':'?C ci.C t?_zcZl cL. ?_L'' .E'.l&

`~''1"t,.' twenty seconds OT' ?;'.i.C3nCfft':l CC7nG1'.Cf.' 713TVQltvCf°s Pn,... force, nor any

;aP.nGt?°C.tiGtin. n?7pelle?n'a f" attorney certainly should have 16nC.iG,3T1 the definition

a^tr3,',.r7L3tt':4'; to this act. it is well <>,^^.''C.tlnG, that the court, or any court for

that matter, may 7_7^p•`.Jse a sentence hrO'v"1_dE`? for by lrw. ..^,ita'Ce n:!'unC), t'f;iJ.

Dist. '' C; 772^.^.%2, 2t`:rl 013ib V247. Disregarding the '.Cwl1.(-.?f 1roifE?.L'eC:i by t':^:l?

Ceneral Assembly iY! J' , F2953OS as a "`yattG.Z" of right, both courts 7_Yl'Vt77•',.M

the doc trine or r4'° iut'.'? Cata., This belies the ??F'.f:':Y"oC'{ principle that any

:'?'::tEti" ^ G to CiiC'CCfart statutory 7'<:?q;.13 y'2T.'6s??'!i..r when imposing a sentence roY3(3:'•'7"`wf

the 1mpoSe~ s^.,'°i2ts:';"}.C:E'. a nullity or void. State v B2'%3`",•lÊ..jT (198-4)e 14 Ohio

^^7^. '^s ,,.,^^^ 770St, a0 i'i , 14 Onl 511 , R ^^._.

°I'hk.•' United States rl?'7'Y'wTt1.F'! Court has "'?r"tC.'e the distinction of void aS °

. v.7 if judCT"tt> d'st is a leeTal nL? ll3 ': j' SC r? ,e F? le"i.Ck' s x.ie"i.:S,i

Dictionary "222 Od F'C:i.. 19,33); see, c lf--;f3 i''. , (' 1709 (pi.'.'i ^01,.

2009:) ., ?:It:i'Ct;?git the terT-,t. 'tvoi,.a'° describes a 7.^'Stllt, rather S?kxn

conditions that render a ju0Cmf'nt ??:Y).c;.n-f-Ct?^C£' 1-,l4, it suffices to

3E?y. that iToi+i j1:C."'C?.CCi.r.^!_"i. is one so a ff±3C'Lf''C 7si c'i
e^ x"

infirmity 'Yn"r?t'", the iT2f.:':."Fi!y'C,.:7 may be 'f ...i£ even t the ' .!,Ci;':,.;'1^..^`r ,after '^'?

becomes f7.."'€c l ,.

^Ohio jurisprudence ha s CO?2,^.Lti7'^; ,f'sc' fL^:^ r ^'C-?C">o'"^Yi?^...:^'r'd â  narrow, 7']C' '^. :± %' ^f.' I"'+fi Z'. ^c...

'it7let a sentence that is not in accordance with statutorily terms i s vVi.d.

, 7^;, v ... ^ . 7.].., .rs^`ae^v,:r, f.1i °=^v,cm r" ^ ^

• S7 0J' t Il.:?.°., ;.̂ .`C9t,Irt hClC< ?'3e ;f?. f^'•'7?: C:s? r 7.CrY! '^.r i,'C'^^.: ..e f fect of ,.,. "<''!'..^the .. r. 4

'. ois . and the-ti"f• are in1._. thejudgment is t^.^?.^. the judgment iti^ a .'Yi^^.l?t ^,.^,T, c.,•.,1Y, ....• ..•u^'a c'',:"L`_ C ar..r

Pr< Q



-r%ba 3..Cy oat. as if there haC been no ji?E'fJmeYlt at al..i Rf.'^^^T..'CC) xT Maxs;!ill (1167) ,
......._._....,.,...a.^........•,--^^a.....

10 Ohio Sc .2Ce, 266, 267^'.26Sl 09 0,00d 41^ , 227 ^^.T^r,` %r^ 223,,.

As C lZi. Y':c.fi ..r'M. d in State LP Tn o:"'.'s::^ ). .,{ `^•` C ',, s9l.l ^ y'J.,^ 7
C. 510, ^4.,......... .._.....,.`_..^m. ^t l ^ :''? ^3..5512, { a!C•

^,. M 903, j•zrlges are ..l.r.t '4„`CLi.?').C'. i,o c. ri"`r the ..^,eY tektCi'3"xrl laws ^..̂C '^.1'1eii are.. as ..

i?i'i'Gf.'.t?ii „ J̀̂ '.'!IL.̂  courts likewise, hctvCai no s^o??(??" tG 5L1e7,st:2 4Li.Z`e ? r1". f :_Fei^ee?3.t

sentence for that ':tr'JLPiCst'? for by statute or one that is oithc;;" greater or

l.r^.s5f;r than ra1',yV".C'pr': for by iaSr;'r

Contrary to both courts, and their c:tt4m'f"%'» to silence ;ii1,St1.Ce with res

"JL>diGa'' zh y `}7j?`:.''i l.c;'1t3 S Motion to CrJ?"rE,.'-+C vth2 illegal sentence was a'}„ "J'3;'3.atC?

T'c'Onf'.FJ the sentence nmpo£seC; is facially illegal on many .t' rC;• 7:ts,';°c?':Common sense,

and both ^,..'`C}Tfi s'v:^ tutiUY2^ c;.Cs' t ta13'A %d.Cf'h3„ng mC)Y'n „

Ironically, the ppel_la'`^E? Court references `"t.°' 'e V. Fi.u."{'TS.e7,',. 72ri Ohio

S?... , . 92, 2010 Ohio 2'^3`7yC.̂ 'tr 942 .T PM 332, which ':7?,3_S C.',otsY'G a'.lC3<':?o extension

of 'G^^c, voi:l: sentence ti10LtT.iTle for CCll.a4-.i,i.,tl cttc'.}.., r^ sct?£3r e r.it^ t,,^1^ ,

succinctly declares "a sentence that is not in aCCCj^.G. e *7 i'^^'.•. s s.' tl ^^:P•:nP' with

mc?l'1Ciai..E'(3 terms is Vo3.•:' sr

rC'ucry,,ll_" J^";T]t^:^ NL.̂  was C^v':. with ^'`^`.'r : .r ^ ?^ rn*jl-"^ 3.^1C- '̂ J.i:,Yt , v. ^aYliC"?'t mandates

notice C'?Jt''. t47o se'.i.,';c;l predator.il.tor bC'c"3. ;'Y:'sC; i'3?`i C37" to f"-st-'?.'ti" ee7C "^̂ :It';'^ , „. ^̂ 'cl: court.,..,..... .1'..L3 ,''^̂ ..'^ 7. ^?

CC)r4ii11.ttC',C'; plain error where it failed to provide timely not ice of the s^..'Z,".linl

offender classification ..,.e3r3:ng, A"1 ;°l.l?"tis't, was therefore C«".n7 e:: due process

o'i7C% C'rc"'Il'! C?C."; his 1:'7.g'rl^ to testify, Y3:C'Cs'£..'i'.t W rTTVrP1CC3' call and examine

witnesses and e,'.p???t witnesses, G'.^'Cjcs'-'e'^.r"'.'.".?3.:C^u :i^.^.'..{" .?:^^Yl 5, s 1.e4`y'% tlr .. . ^' ^ , 3:.r1.!'i

the MtF?:C 7l::l.a'C.iC.i2"i of offenders proper C7_3..5 '.̂ '? wa'#':i pn„ Ns this ,GY C!'1.t 'i,?? l l

'^.avS3 1 impact !?. ._..^:^Q^? !r7?^^...3l.c3;.l^t life this "i]:Gi^.'^ ?. C1:_ C.ef.;; ;t; w strict

compliance. To i',4)l_Gi CJt1'?C-?rwisr'',. would ^'t'3:ke the hea?"?T1.g C.?Z'Y"1.t7'=Ct^vZ'?' in nature

and deny ^pp:'i lvnts S ra,L7ht:; as pcY`m7.vtnd by ctatu'G°,

A`'C`. 4:



V,te C+"^C:'`C.7.:3 xlC? L'_" Y_'es judii-ata runs .'.3:faLl:l in the ^r"i..sa cub j&`.-.."•..Cw a'i7.d

r''_c.?"j.y ,.,oYst^'.,c.li_f.Ca s t:1.i `? very Cfi'u:!.-ts 4^ Y.'.'^:s'?n7.ng in Fischer and i'C 7 'ry''ogi"?yT

?Ji'3.7 '4°."1 .{1Y7l..: :._-ic.t the jLdGmF?I7t ?'P,71i,F?'1'c.'.?. ? cl V<J:! C. a HCTl`E?`JS,r£?7'r, ^•,21 r t^t'' .T . '• !-oSr;?.:

701.7 Ohio 5006g 2012 Ohio ".p. .t.}F_'xn 51'9g c;. ToW §t C:grTtt>1"12 .'.":3.Er be chu,ll4T'z ed

at any t:a.: : M ,

Cr}^•s: ^.r^T.` 'i.^ 01,7

For the c3.rbVe stated L'e.^at?nsrth."..s Court should accept `Sn':F af''.ct7:^71 ,

^

'^,M...J.,u Y^iv`^ ¢..

{p •-.^,Tr, r;r.r^ ^ a^ r ^^q 1,xr ({1

Pgr 5



CERr'IFTC1,.7`7 ^F ^'^'RVIC7.,T

I hcre?ny ce.^':,ifj that a copy of tba frrerczncg ,'Prrmorandu m Jn

Ju,r3.54.iut1.o?7. was i.^:c.1,led vip- :4"!?c3't'._1arrTo rv a2.l to `Y< S?'CV rpY y
JeSG7 Cca Li-tvles

200 T:dSG Cherry rt J"£?F?t, ':2©.t kjaLf7S%I1r OhlC3 on this ta1 d d?y of .!t'nt? 0

201? ,

Frank F^nR-b4. iner
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

BROWN COUNTY

STATE OF OHiO,

Piaintifif-Appeilee,

-vs-

FRANK FINKBEINER,

1229

Def.endant-Appeliant.

JUDGMENT ENTRY

CRIMINAL APPEAL FROM BROWN COUNTY COURT OF COMMON PLEAS
Case No. 2007-2104

{¶ 11 This is an accelerated appeal in which defendant-appellant, Frank

Finkbeiner, appeals a decision of the BrownCounty Court of Common Pleas denying his

motion to correct his sentence.

112) Appellant's first assignment of error alleging he was charged and

sentenced under the ►ncorrect statute is overruled on the basis of the doctrine of res

judicata and State v. Fisher, 128 Ohio St.3d 92, 2010-Ohio-6238. See also State v.

Railey, 12th Dist. No. CA2003-03-066, 2003-Ohio-5989; State v. Banks, 8th Dist. Nos.

83782 and 83783, 2004-Ohio-4478; and App.R. 9(B).

{¶ 3} Appellant's second assignment of error alleging ineffective assistance of

trial counsel is overruled on the basis of State Y. piescluk, 12th Dist. No, CA2007-04-

^

CASE NO. CA2012-08-016
(Accelerated Calendar)

^ ^ ; .. _.



Brown CA2012-08-016

086, 2008-Ohio-4054; State v. McGraw, 8th Dist. No. 97839, 2012-Ohio-3692; and the

doctrine of res judicata.

{¶ 4} Appellant's third assignment of error challenging his seven-year prison

term for rape is overruled on the basis of the doctrine of res judicata. See Fisher, 2010-

Ohio-6238; State v. Bradley, 11 th Dist. No. 2003-A-01012, 2006-Ohio-196. See also

App.R. 9(B).

{¶ S} Judgment affirmed.

{¶ 6} Pursuant to App.R. 11.1 (E), this entry shall not be relied upon as authority

and will not be published in any form. A certified copy of this Judgment Entry shall

constitute the mandate pursuant to App.R. 27.

{¶ 7} Costs to be taxed in compliance with App.R. 24.

Robert P. Ringland, Presiding Judge

Stephen W . Powell, Ju ; ge

. ^ -

Michael E. Powell, Judge

2- ` ``
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