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It is well settled in this Court, despite not being adhered to

in all Ohio Appellate Dis^^^ cts9 that a sentence imposed that does

not comport with all MANDATORY sentencing provisions, including the

requirement to merge all charges for the same criminal conduct and

committed with the same animus , are vo id as €3 matter of lawd Stat^.' v

Brown 2010-(3hio-324> This court does Rot need to be again versed on

the verbatim reading of 2941v25a. It is also well established that a

Judge, that does not impose a sentence that is authorized by law, the

sentence is tanl:awful. If an act is unlawful, it is wholly unauthorized

and ^^oid;. See ea g. State ex rel Kudrick v Meredith 24 Ohio 120 1922

WL 2015. This is still the law s

in the case at bary the offenses charged are allied offeases >

They are of similar import, they result from a single transaction and

are from the ;.^ame animus, Such a failure to merge the sentences of

these :;harges results in a void ^entenaes which can be challenged

a t any time and the proper remedy is to resentence the defendant using

the required legal application of 2941a25, See e.g. State v Jordan

104 Oh St. 3d9 21, 2€304-rOhio-6085, 817 NeE 2dr 864> This is the requested

relief sought in this case9

This appellant, made an oral motion, at resentenciug, to request

merger of the sentences impa^sed. The trial court did not cinsider

the motion nor held a hearing on whether or not the charges were

allied offenses as required in State v Underwood 2010-Qhle^-1. No

reason for the c^^^rt°^ inaction can be considered valid or p.coper.

The court simply ignored established law and this court must
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sustain thF.s prop:^sit,A,on of law and accept jurisdiction of this caseo

The jur.sprud^nce in Ohio ca:znaernirag allied offenses lawks any ^truatured

se: xblan^e= There are numerous disarepa^^cied in the application of the

law in Ohio Appellate Diatri:;tw. Resolution of these issues and to

consolidate Ohio juriapru:^enae to ensure that ak all future defendants

in Ohio will.. receive sentences which comport with the law and a.9.I.l

statutory requirements can be done by the intervention of this aourt_

PROPOSITION OF LAW NUMBER TWOa

When the Court of Appeals is pr.wsentac^ with an Anders brief of

which appellate counsel a^mits the appellant objected to the ^^^^

of inclusion of a potentially meritorious claim, then the court

denies Leave of the a ^^: t the^.l^.ant to supp^.e.^e4 ^t ^..^' !^.,^.:e^' with his.

ws.aim, compounded by the complete disreagard of the cla:£ m, the

Court denies the appellant of his right to a fair trial and the

d}3,e process of law guaranteed by the 5th and 14th amendment of

the li0< constitution and Article 1, s:,ect:gon 16 of the Ohio

Constitution.

Procedural due process :.^s just as constitutionally protected as

w^'.i'.3. L would b^."' considered the typical common usage of due process. The

proced=6 in filin^', and accepting a brief on c.p?%ea .'9. ' ^ on ain F_'^'^.^.a,^,^: ::c's.

defendant puriuant to Anders v California 386 US 738 is that,: after

appellate ^^un^^el reviews the record on appeal and deter1.;.ine, no error

whici is potentially meritorious, in his opinion, counsel MUST inform

the appellant of his cE'An(;.lt.ision and offer the appellant the opportunity

to respond and offer and raise any issues he feels nrrl^^ inclusion.
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rr % ,
o fC^3°.^.^"^ t^3^. appeals s^^knowleks.ged this fact C}f latk, What the CoEart

ignored is what transpired after the notification as nothing in

the %uur t
Y
s dacision inu^^ ca%ea 4'.o"s2sidera's .* Ckn of those eventse

.s.^'A ^,.s ^E ^3 k3o
^; o

^^. ^` ^3 ... '^^, 3., a^.k:3.^: ^Y ^' e a letter to appointed e^, ^^.^ lawyer, if:^.

Ba;' une Hust after counsel` s letter to him£i 3. nd3 c af; i^ ^ he inten dedded e;, t3 p

file an auders briefx This appellant pointed out that he had requested

merger of the charges at the time of resentencing to the trial court

poin5 ing out ts.r.^t the os fen: ^^ are a^ liao offenses of similar import

with the same aE..itisus< it was al so t^'C.^.j out t ^^:^ `^'^.^ ^' t^^:^ ..!'^x. ,^^. 5^. ^ a ^;^ court simply

ignored ,̂`f^3^.' ^ much,:;^,,^?^;:sAc :s^7^%el,;^.r'^a^^; ' ^., CJ:^r:l motion and would 3s^'i'^ so itluc::s as hold

a hearing oCe whether the charges were allied offenses :^'PG_,u.£^yrrrb3.r̂y ^'":i,^g,..s.^-,.<.^a.^,.''s,. '^^ejia.,

Despite appellate counw;.l4 s proma,ide in writing to offer him the

i''sp,r ^ rtui â s;:i^ -^i^ ^` _^^ . ^r' ^ ^^''i+^i {; and raise ^^.P is sues,.t^ k ^;
this promise was merely

lip service aa no inclusion was made or even any response made to

the appellant's requests. Appellate counsel did mention the fact

that this Appellant witi'h'^,?d the inclusion of these two related allied

f 3 fi :3. nses c.F€, aitil.,^^ a (`', The failure to ;l: e3,;. ."` e and the failure to Ald

an allied ^ ^ fense;? Rw', a4° ing.

With no rer pos se from r oa.: nfi el to this appellan^.^ ':; l :^ tter of

request, tlis appellant fi°ed a pro-se motion for leave to supplement

the And' .̂.,.' .a s b'" S. ef with his 4' r? 3..7 me;:1 ts ab:r €,3 t t'-.4̀YY^.' a ll7,„ t' C^:?. b? r fen.5 ^.' s,. This

app`" ll:3 s."^ t' s -I7 oi, i,1 n was denied with no reasoned d°? y is io::8 , and ao Cf ^ ntivn

of t5.4..b:'S a ^Ĵ '.^v^,^^, l.4;ry f^;^...a 8,.'
7
`^` . e.^

were ' The
^. ^...,C^

..=u.^ 3P^:.: iF t^'r^.'`^ in L^^"a.y, ^9:s1;,^:' ^.. ;:^ decision . .F.k^

appellate u.:s t]rt simply granted witt? draiv ci ..^e. of ao:s.3.'E sel and aacept#k ^

the Ander s brief.
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The first d.a,i;e<rL.t court of appeals dCnie(i. the appellant herein

of both due process and proceciiiral dun process in these ways. The

court refused to allow the supplemental brief without opirlion and

then refused to address the issues requested for '?nclusion, albeit

only mentioned by appellate courZ.sal, in his anders b.rief. To keep these

violations of due process from occurring in the future and to keep

all filings and resolutions of andex's briefs ora an acceptable

constitutional level on ohio appellate court reviews and to prevent

future Ohioians from being denied their constitutional rights, IL-.his

Honorable court should sustain this propostion of law and accept

jurisdiction of this case.

CONCLUST®N

To prevent future miscarriages of justice like those which have

occurred in this case fronl occurring to any one else who due to

indigence must proceed on appeal with a court appointed appeal lawyer

who due in part to heavp caseloads often file andars brief and ignore

the clients they represent and to ensure that other appl appellate

districts do not follow the lead of the first appellate district

when it comes to adjudicating anders 'ariefs ; ^his honorable court

shou'l.d sustain both propositions of law and accept jurisdiction of

this ^.a.:s es

Respe;.tully submitted;

J

Deondre Andrew
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CERTIFICATE OF SERVICE

I, Deondre A12d reiti/ y hereby certify that a trtj'^ 'lf.3 ac'.urcit^--, c^opY

of ^^ic foregoing HEi i^^ANDUM IN SUPPORT OF JUrtiISS3ICTI"JN WAS SENT

TO 'ILlE i-zuii^iiltari. £;ourity P rosecutor by US Mal,1 ora this 2::d day of Jurrea

2013.

Deondre Andrew
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

STATE OF OHIO,

Plaintiff-Appellee,

vs.

DEONDRE ANDREW,

Defendant-Appellant.

APPEAL NO. C-12o399
TRIAL NO. B-1005259A

JUDGMENT EIV7'RY.

We consider this appeal on the accelerated calendar, and this judgment entry

is not an opinion of the court. See S.Ct.R.Rep.(.lp. 2; App.R. ii.i(E); ist Dist. Loc.R.

zx.x.x.

Defendant-appellant Deondre AndreVs appointed counsel has advised this

court that, after a thorough review of the record, he can find nothing that would

arguably support appellant's appeal, and that the appeal is wholly frivolous. See

Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967); see also

Freels v. Hills, 843 F.2d 958 (6th Cir.1988). Counsel, as required by Anders, has

communicated this conclusion to appellant, and has offered appellant an opportunity

to respond and to raise any issues. Counsel has also moved this court for permission

to withdraw as counsel. See Anders at 744; see also 1.st Dist. Loc.R. 16.2(C)(1) and

16.2 (D)(2).

Counsel now requests that this court independently examine the record to

determine whether the appeal is wholly frivolous. See Anders at 744. We have done



OHIO FIRST DISTRICT COURT OF APPEALS

so, and we agree with counsel's conclusion that the proceedings below were free of

error prejudicial to appellant and that no grounds exist to support a meritorious

appeal. Therefore, we overrule counsel's motion to - withdraw from his

representation of appellant, and affirm the judgment of the trial court.

We hold that this appeal is frivolous under App.R. 23 and wi.thout "reason.able

cause" under R.C. 2505.35. But we refrain from taxing costs and expenses against

appellant because he is indigent.

Further, a certified copy of this judgment entry shall be sent to the trial court

under App.R. 27.

HENDON, P.J., Hi:[..DEBRAvnT and FrscxER, JJ.

To the clerk:

Enter upon the journal of the court on May 17, 2 013

per order of the court
Presiding Judge
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