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INTRODUCTION

A foundational principle of wrongful imprisonment law in Ohio has always been that the

"General Assembly intended that the court of common pleas actively separate those who were

wrongfully imprisoned from those who have merely avoided criminal liability." Walden v. State,

47 Ohio St. 3d 47, 52 (1989). The Tenth District's interpretation of Ohio's wrongful

imprisonment statute, R.C. 2743.48, threatens that principle.

By broadly interpreting the phrase "an error in procedure resulted in the individual's

release," R.C. 2743.48(A)(5), the Tenth District decision creates the risk that every criminal

defendant whose conviction is reversed on appeal-regardless of their actual culpability-may

be eligible for payment as a"wrongfiilly inlprisoned individual." Such a result sirnply cannot be

what the General Assembly intended when it amended the wrongful imprisonment statute; the

General Assembly could not have intended to open the state coffers to all criminal defendants

who, regardless of the reason, have had their convictions overturned on appeal. In light of tlle

uncertainty about the meaning of the statute, lower courts need guidance from this Court about

the meaning of "error in procedure."

The Court has already accepted for review one case, ltfansaray v. State, No. 2012-1727,

in which it will interpret the error in procedure pr.ong of R.C. 2743.48(A)(5). The second

proposition of law in that case states that "R.C. 2743.48(A)(5) bars an action for wrongful

imprisonment when the claimant's alleged `error in procedure' is a trial court's denial of

claimant's motion to suppress evidence that is subsequently reversed and the State elects to not

retry the Defendant/Criminal." Mernorandun-i in Support of Jurisdiction at 6,1V1cznsaray v. Stcrte,

No. 2012-1727 (Ohio Oct. 12, 2012). Mansaray will be the first tin-ie that this Court directly

confronts the meaning and scope of the error in procedure language and whatever the Cotirt

decides in that case will necessarily affect cases such as this one.



While the Court's decision in MansaYay will be informative in this case, it may or may

not be outcome deterrzlinative. Depending on the basis and scope of the Court's decision in that

case, 111£ansaYay may control the outcome here--or it may not. This case thus presents an

opportunity to address issues that may be left undecided after Mansaray, namely, to answer the

question of what constitutes an "error in procedure [that] resulted in the individual's release"

pursuant to R.C. 2743.48(A)(5)? 7:'his Court's further review may be required to answer that

question for two reasons.

First, if the decision in Mansarady is confined to when a violafion must occur then review

may be warranted in order to further clarify the meaning of the terni "error in procedure resulting

in an individual's release." The Tenth District's broad interpretation of the term. "error in

procedure" is inconsistent with this Court's past decisions interpreting R.C. 2743.48and

incompatible with the plain language of that statute. Instead of applying to any and all errors that

might occur at trial, the exTor in procedure prong of R.C. 2743.4$(A)(5) is limited to the more

narrow class of errors specifically identified in statute: those that actually "result[]in an

individual's release." Reading the statue in any other way would render other provisions

superfluous, namely the requirement found in R.C. 2743.48(..A.)(4) that a claimant's conviction be

"vacated, dismissed, or reversed on appeal."

Second, if Mansaray does not already say so then further review may also be needed to

clarify that whatever else the error in procedure language may include, it should not be

interpreted to encompass errors that occur prior to trial-such as violations of the Fourth

Amendment. Such a broad interpretation would serve neither the purpose of the 'Arrongful

imprisonment statrrte nor the purpose of rules such as the exclusionary rule. In many cases,

eitforcement of pre-trial procedural standards means letting guilty defendants go free in, order to
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serve larger social goals. But a finding of wrongfitl imprisonment is too far removed from

pre-trial conduct to seive as a deterrent, and the General Assembly did not intend for K.C.

2743.48 to provide a second benefit to the guilty in the form of payment from the State.

For these reasons, and for the reasons below, this Court should accept review of this case

and hold it for the decision in .Mansaray. Following a decision in that case, the Court may even

wish to consider additional briefing, limited to the question of whether this case has or has not

been fully resolved. In the alternative, the Court should accept jurisdiction over this case and

reverse.

STA'TEIVCENT OF THE CASE AND FACTS

A. Ohio's wrongful ixnprisonment statute applies to those individuals who can satisfy
all of the requirements of R.C. 2743.48(A).

Prior to 2003, claimants seeking to prove that they had been wrongfully imprisoned were

required to establish that they were actually innocent of the crime for which they were charged.

But the General Assembly amended that statute in 2003., and claimants can now establish either

that "(1) subsequent to sentencing and during or subsequent to imprisonment, 'an error in

procedure resulted in the individual's release"' or that "(2) the charged offense (and any lesser

included offense) was not committed by the individual or no crime was committed at all (actual

innocence)." Doss v. ^S`tate, 135 Ohio St. 3d 211, 2012-Ohio-5678 Tj 12 (interpreting R.C.

2743.48(A)(5)). But establishing actual innocence or an error in procedure resulting in release is

not the only thing that claimants must do. Claimants must also prove that they did not plead

guilty to the critzle with wl7ich they were charged. R.C. 2743.48(A)(2). They must prove that

their conviction was vacated, dismissed, or reversed.R.C. 2743.48(A)(4). And they must prove

that they did not "engag[e] in any other criminal conduct arising out of the incident for which

they were initially charged." Gover v. Stale, 67 Ohio St. 3d 93, 95 (1993) (interpreting R.C.
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2743.48(A)(4)). If a claimant cannot affirmatively every element of R.C. 2743.48(A) then that

claiznant is not entitled to recover money from the State.

B. Duane Hill pled no contest to possession of drugs and trafficking in drugs. On
direct appeal, the court of appeals determined that Hill had been illegally searched
and that all evidence resulting from that search should have been suppressed.

On December 19, 2009, a Richland County woman reported that her baby had been shot

and that the shooter had fled the scene. State v. Hill, 194 Ohio App.3d 93, 2011-Ohio-2019 ¶ 2

(5th Dist.). The woman's neighbors reported seeing an African-American man driving a car that

was "possibly black with four doors." Id. Rouglily two blocks from the scene of the crime, a

police officer spotted a black 2001 two-door Oldsmobile Alero. Id. ^^ 3. The officer stopped the

car and ordered the driver, an African-American man, out of the car. Id. The driver was Duane

Hill, the claimant in this case. During a patdown, the officer discovered crack cocaine and a

bundle of cash. Id. ^, 4.

Hill was charged with two counts of possession of drugs, two counts of trafficking in

drugs, and one count of possession of a Schedule IV cozitrolled substance. Id. 41; 1. Hill moved to

suppress the drugs, arguing that they were discovered as the result of an illegal search. and

seizure. Id. 115. The trial court denied Hill's motion, and he subsequently entered a plea of no

contest, reserving his right to challenge the denial of his suppression motion. Id. ¶ 6.

On appeal, the Fifth District Court of Appeals determined that the trial court had

improperlv denied I-1il1's motion to suppress and reversed and renlanded for further proceedings.

Id. ¶ 15. With the evidence of drugs unavailable on remand, the county prosecutor filed a motion

to dismiss the criminal case against I-1ilL Ilill v. State, No. 12AP-635, 2013-Ohio-1968 01j 3(10th

Dist.) ("App. Op.").

Hill subsequently filed a complaint seeking an order declaring him a"wrongfulIy

imprisoned indivicfual.' Id. T 2. The trial court granted Hill's nlotion for summary judgment.
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Id. ^ 4. On appeal, the State argued that Hill did not qualify as a "wrongfully imprisoned

individual" for several reasons. Most relevant to these proceedings, the State argued that the

illegal search and seizure did not qualify under R.C. 2743.48(A)(5) as an "effor in procedure

[resulting] in" Hill's release. The Tenth Distriet disagreed with the State's arguments and

affirmed.

THIS CASE IS OF PUBLIC AND GREAT GENERAL INTEREST

This case requires the court to interpret the meaning of the phrase "[s]ubsequent to

sentencing and during or subsequent to imprisonment, an error in procedure resulted in the

individual's release." R.C. 2743.48(A)(5). Every person seeking to be declared a wrongfully

imprisoned individual must satisfy the requirements of R.C. 2743.48(A). A decision from this

Court regarding the meaning of that statute will therefore have widespread application, and will

aifect wrongful. imprisonment cases throughout the State.

A. The Court should grant review and hold for a similar case, State v. Mansaray, which
addresses the interpretation of R.C. 2743.48(A)(5).

By acceptiiig Mansaray for review, this Court has already recognized that proper

interpretation of R.C. 2743.48(.A)(5) is a matter of public and great general interest. The second

proposition of law in that case states that "R.C. 2743.48(A)(5) bars an action for wrongful

imprisonment when the claimant's alleged `error in procedure' is a trial court's denial of

claimant's motion to suppress evidence that is subsequently reversed and the State elects to not

retry the Defendant/Criminal." Memorandum in Support of Jurisdiction at 6, Mansai°cry v. State,

No. 2012-1727 (Ohio Oct. 12, 2012). On its face then, this case presents a question that

significantly overlaps with the one presented in Mansas°ay.

In Mazisaray, as in this case, the claimant had actually committed the crime for Nvhich he

had been convicted. And in each case, the claimant was released from prison only because the
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reviewing court of appeals reversed a trial court's denial of a motion to suppress. Thus the

claimed error in procedure--an inlproper search and seizure-is the same in both this case and in

Mansaray.

Even if the State does not prevail in Mansaray, that outcome would not mean that this

case should necessarily be resolved in Hill's favor. While a decision reversing the Eigilth

District Court of Appeals in Mansaray would necessitate reversal of the Tenth District in this

case, the inverse is not equally true. In Mansaray, the Eighth District focused exclusively on

when the error in procedure occurs, not what constitutes an error. &e Mansaray v. State,

No. 98171, 2012-Ohio-3376 (8th Dist.). Should this Caurt find that R.C. 2743.48(A)(5) limits

the time period in which an error in procedure must occur, then such a decision would mandate

reversal in this case. It is undisputed that Hill's claimed error did not occur "subsequent to

sentencing and during or subsequent to imprisonment." But should the Coui-t find that R.C.

2743.48(A)(5) places no time limitations on when the error could have occurred, there are still

several issues that would need to be addressed in this case. These issues include 1) the overall

breadth of the error in procedure prong of R.C. 2743.48(A)(5) and 2) whether an error occurring

prior to trial, particularly a Fourth Amendment violation, can ever satisfy that prong.

S. The Court should grant review because the Tenth District's broad interpretation of
"error in procedure" dramatically expands the class of people who can recover as
wrongfully imprisoned individuals.

The Tenth District's broad interpretation of what constitutes an "an error in procedure

[that] resulted in the individual's release" significantly expands the class of people who are

determined to be wrongfully imprisoned. It could entitle virtually every defendant whose

conviction gets reversed on appeal to payment from the state coffers. And under the Tenth

District's interpretation, the State could be required to pay a claimant even when all parties agree

that the clainiant actually committed the crime for which he or she was originally imprisoned.
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The cost to the State of the Tenth District's expansion of the pool of wrongfully

imprisoned individuals is significant. A successful claimant in a wrongful imprisoninent action

is entitled to over $40,300 per year of imprisonment (adjusted for inflation). R.C.

2743.48(E)(2)(b). The State also pays successful claimants' lost wages, attorney's fees, court

costs, expenses, and other damages. R.C. 2743.48(E)(2)(c)(d). Thus it is possible for just one

wrongfully imprisoned individual to receive a payment in the hundreds of thousands, if not

millions, of dollars.

The Tenth District's rule would also generate a significant increase in litigation--

including litigation before this Court. When faced with the potential costs discussed above,

prosecutors will have little choice but to do everything in their power to head off awrongful

imprisonment claim. This will likely take two forms.

First, whenever a conviction is reversed on appeal, the prosecutor will be increasingly

likely to seek additional review in thisCourt. Even if an area of the law is well-settled, if a court

of appeals makes a mistake of law or fact, the prosecutor will have a significant incentive to try

and obtain further review, if only to avoid a later determination that the defendant was

wrongfully imprisoned on the basis of an error in procedure.

Second, prosecutors will also be more likely to proceed with a retrial, even in instances

where a second trial may not represent the most efficient allocation of resources. For example,

prior to the Tenth District's decision, if a defendant had his conviction reversed after serving

nine years of a ten year sentence, a prosecutor may have decided that a retrial was unwarranted

because ensuring that a defendant served the final year of that sentence would not serve the

overall public interest. But the Tenth District's decision has changed the calcuhus. No longer

would the question of whether to retry a defendant be solely a penological one, primarily about
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whether retrial is necessary in order to effectuate proper punishment; it would also be about

whether an individual should be retried in order to demonstrate that they were not wrongfully

imprisoned-and as a result are not entitled to payment from the State.

C. This case presents an opportunity to answer questions that may be left open by the
decision in Nlansat-ccy.

It is possible that the Court's decision in Mansaray will fully and entirely resolve this

case. But it is also possible that this case will provide an opportunity to answer the more general

question of what type of error constitutes an "error in procedure [that] resulted in the individual's

release." At the very least, this case presents-in a detailed way that Mansaray does not-the

more specific question of whether errors occurring prior to trial, like Fourth Amendment

violations, can satisfy the error in procedure prong of R.C. 2743.48(A)(5).

The Tenth District acknowledged that its interpretation of the error-in-procedure

language found in R.C. 2743.48(A)(5) was not necessarily the interpretation that the General

Assembly iritended. App. CJp. ^i 45 ("We acknowledge that the text of the statute provides no

express direction as to whether the General AsserAibly meant to include errors in procedure

comn3itted by law ertforcement officers prior to the criminal prosecution itself, as opposed to

procedural errors by an officer of the court, such as a prosecutor or trial judge.°'). This case

provides the opportunity to deterinine wliether the Tenth District interpreted R.C. 2743.48(A)(5)

in a manner consistent with the General Assembly's intent. And it did not.

The Tenth District's interpretation is at odds with the intent of the Ceneral Assembly as

revealed through the other sections of R.C. 2743.48(A), and as discussed in this Court's prior

decisions. The General Assembly did not intend to dramatically expand the class of individuals

who qualify as "wrongfully imprisoned individuals." Instead, the phrase "an error in procedure
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resulted in the individual's release" must be more narrowly construed in order to give full effect

to the language of the statute and to General Assembly's intent.

ARGUMENT

Appellant's Proposition of Law No. 1:

An error in procedure fos° purposes of R.G. 2743.48(A)(5) is a trial error which, by its
own operation and without further intervening acts, directly results in the release of a
defendant.

From its incepti.on, R.C. 2743.48 was never intended to compensate every defendant

whose conviction was reversed on appeal. Instead, as this Court has found, the General

Assenlbly intended for courts to "actively separate those who were w-rongfully imprisoned from

those who have merely avoided criminal liability." Walden, 47 Ohio St. 3d at 52. That backdrop

informs an interpretation of the 2003 amendment to subsection (A)(5) at issue here because the

General Assembly is presumed to be "fully aware of any prior judicial interpretation of an

existing statute when enacting an amendment." Clark v. Scarpelli, 91 Ohio St. 3d 271, 278

(2001).

This legal and historic background of the wronl;fttl imprisonment statute shows that,

contrary to the Tenth District's decision, the General Assembly could not have intended to

compensate every individual whose conviction was reversed on appeal. The text of the statute

demonstrates that the General Assembly intended for only a smaller set of errors to satisfy the

error in procedure requirement. There are at least three textual signs that point to the types of

errors the General Assembly did intend to constitute an error in procedure for purposes of the

wrongftil imprisonrnent statute.

First, R.C. 2743.48(A)(5) does not just refer to errors in procedure generally; instead, it

refers more specifically to "error[s] in procedure [that] resulted in the individual's release."

(Emphasis added.). The requirement that an error must result in an individual's release is a
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significant limitation on the error in procedure prong. It is in effect a proximate cause

requirement that prevents from qualifying as an error in procedure those instances urhere an

individual is released from prison not because of an error itself, but because of a prosecutor's

discretionary decision not to pursue the case any further.

Second, if the General Assembly had intended to repudiate the entire body of law

interpreting R.C. 2743.48(A)(5), and if it had intended to perrnit every defendant whose

conviction was reversed on appeal to be paid from the state's coffers, it coirld have clearly said

so. C f. bValden, 47 Ohio St. 3d at 53 (finding that if the General Assembly had wanted to specify

a specific standard of review, then would have specifically done so). Rather than modify R.C.

2743.48(A)(5) to include an altern.ative avenue for relief, the General Assembly could have

simply eliminated the fifth prong of the statute altogether. But it did not. If the General

Assembly had wanted to provide compensation whenever there is any error, then it would have

referred to errors in procedure witliout limitation. But it did not. It included language that

limited recovery only to a subset of errors in procedure-those that, without any intervening or

additional action, result in an individual's release.

Third, an interpretation of R.C. 2743.48(A)(5)'s error in procedure language that

encompasses all reversible errors, like the interpretation adopted by the Tenth District, would

render other portions of the statute superfluous. If'the phrase "error in procedure resulted in the

individual's release" includes all. reversible errors the.n there -vn>ould be no point in havilig a

separate requirement that a claimant's conviction be "vacated, dismissed, or reversed on appeal."

R.C. 2743.48(A)(4). After all, every conviction that satisfies R.C. 2743.48(A)(4) by having been

vacated, dismissed, or reversed will have been so disposed of on the basis of some type of error.
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The error in procedure requirement therefore must mean something more than that an error

existed and a claimant's conviction was reversed.

Beyond these textual markers, inteipreting R.C. 2743.48(A)(5) to encompass only the

most egregious trial errors is consistent with established case law. Simply because there was an

error at trial does not mean that the resulting conviction and imprisonment was uTongful. See

.^S`tate >>. Brewer, 121 Ohio St. 3d 202, 2009-Ohio-593 Ti 18 (recognizing a difference between a

reversal based on insufficient evidence and one based on "ordinary trial errors"). Instead, in

most cases the question of whether there was an error at trial is wholly distinct from the question

of whether an individual was wrongfull.y imprisoned. See Burks v. Unirea' States, 437 U.S. 1, 15-

17 (1978) (Reversal on the basis of ordinary trial error "implies nothing with respect to the guilt

or innocence of the defendant.") There are some errors-like a failure to present sufficient

evidence at trial-that go beyond simple correctable trial error. Id. (When a verdict is

overtumed for insufficient evidence "it is difficult to conceive how society has any greater

interest in retrying a defendant when, on review, it is decided as a matter of law that the jury

could not properly have returned a verdict of guilty.") And these errors are ones that, as

discussed above, directly result in an individual's release. It is likely that the General Assembly

had this body of case law in mind when it referenced only those trial errors that "resulted in the

individual's release."
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Appellant's Proposition of Law No. 2:

An error in procedure, forpul°poses of R. C. 2743. 48(A) (5), does not include errors that
occuY prior to trial, such as uiolations of the Fourth A mendiaent's prohibition of illegal
searches and seizures.

tlltimately, it is not necessary in this case to identify every type of error that could satisfy

the requirements of R.C. 2743.48(A)(5); it is enough to say that the type of error involved here

does not. Even under a broad reading of the error-in-procedure prong, pre-trial errors, like

violations of the Fourth Amendment, fall outside the scope of the wrongful imprisonment statute.

The error that Hill complains of in this case-an improper police search-therefore does not

entitle him to relief as a"wrongfully imprisoned individual."

Treating a Fourth Amendment violation as an error in procedure for purposes of R.C.

2743.48(A)(5) does not advance either the goals of that amendment, or of Ohio's wrongful

imprisonment statute. The Fourth A.m:endment's exclusionary rule "is not a personal

constitutional right" and "[flt is not calculated to redress the injury to the privacy of the victim of

the search or seizure." Stone v. Powell, 428 U.S. 465, 486 (1976). Instead, the purpose of the

exclusionary rule is to deter police conduct that may violate Fourth Amendment rights. Id. That

is why Fotirth Amendment violations, and subsequent errors in the application of the

exchisionary rule, do not offer state prisoners an avenue for relief in federal habeas. .Id. at

494-95. 'Ihe saine rationale for denying relief in the federal habeas context applies with equal

force in the state wrongful imprisorvnent context.

In many cases, application of the exclusionary rule works to the detriment of a court's

truth-seeking fuYiction. More often than not, "[a]pplication of the[exclusionary] rule... deflects

the truth-finding process and often frees the guilty." Id. at 490. "Moreover, the physical

evidence sought to be excluded is typically reliable and often the mst probative information

bearing on the guilt or innocence of the defendant." Id. The United States Supreme Court has
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recognized that "[t]he disparity in particular cases between the error committed by the police

officer and the windfall afforded a guilty defendant by application of the rule is contrary to the

idea of proportionality that is essential to the concept of Justice." Id. The General Assembly did

not intend for such defendants to receive a second windfall in the form of payment from_ the

State.

Treating Fourth Ameildment violations as errors in procedure for purposes for R.C.

2743.48(A)(5) will also do little to advance the deterrent purpose of the exclusionary rule. The

goal of the exclusionary rule is to link the exclusion of evidence to a prior violation of the Fourth

Amendment. Stone, 428 U.S. at 492 ("[W]e have assumed that the immediate effect of exclusion

will be to discourage law enforcement officials from violating the Fourth Amendment by

removing the incentive to disregard it."). But much like federal habeas claims, a wrongful-

imprisonznent proceeding is far removed in time from the conduct that the exclusionary rule

seeks to deter. And being so removed, the deterrent effect is significantly reduced. Having

already served to exclude evidence at the trial or direct appeal stage, there is no reason to think

that further allowing a claimant to qualify as a"wrozlgfully imprisoned individual" on the basis

of a Fourth Amendment violation would in any way increase the deterrent effect. The costs of

allowing claimants to recover in such cases simply would not outweigh any marginal deterrence

value. Cf id. at 493-94 ("Even if one rationally could assu.me that some additional incremental

deterrent effect would be present in isolated cases, the resulting advance of the legitimate goal of

f^arthering Fourth. Amendnient rights would be outweighed by the acknotivledged costs to other

values vital to a rational system of criminal justice.")

Accordingly, whatever else may constitute an "error in procedure [that] resulted in an

individual's release," that term simply cannot encompass Fourth Amendment violations. For
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similar reason.s all pre-trial errors, not just Fourth Amendment violations; fall outside the scope

R.C. 2743.48(A)(5)'s error in procedure prong. As used in that statute, the word "procedure" is

a term of art with a specific and narrow meaning. Defined by Black's Laur Dictionary as "[t]he

judicial rule or manner for carrying on a civil lawsuit or criminal prosecution," Black's Law

Dictionary 1009 (8th ed. 2005), the word procedure is intended to reach only errors that occur

during the prosecution of a crime-not during the investigation. Additionally, just as in the

Fourth Amendment coritext, treating other errors committed by the police as errors in procedure

for purposes of R.C. 2743.48(A)(5) will do little to deter or prevent similar errors in the future.

And doing so will do little to advance the overall purpose of the wrongful imprisonment statute.

In light of that, the General Assenibly could not have intended for R.C. 2743.48(A)(5) to be

interpreted as broadly as the Tenth District did below.
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CONCLUSION

For these reasons, the Court should hold this case pending the decision in MansrzYay v.

State, No. 2012-1727 (granted Jan. 23, 2013). In the alternative, the Court should accept

jurisdiction over this case and reverse.
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APPEAL from the Franklin Countv Court of Common Pleas.

DORRIAN, J.

1111 Defendant-appellant, State of Ohio (the "state"), appeals from a summary

judgment of the Franklin County Court of Common Pleas adjudicating plaintiff-appellee,

Duane Hill ("Hill"), to be a wrongfull37 imprisoned individual as defined in R.C. 2745.48.

For the reasons that follow, we find that the trial court correctly interpreted and applied

the text of R.C. 2743.48, as amended in 2003. We therefore affirm.

1. Facts and Case History

{112} Hill commenced the current action by filing a complaint naming the state as

defendant and seeking an order declaring that he was a wrongfully imprisoned individual.

Obtaining such an order is the first step toward recovering compensation for wrongful

imprisonment from the state under Ohio's wrongful imprisonment statutes. See R.C.

274.3.45(Ii) and (E); Doss v. State, Ohio St.3d __.__T_, 2012-Ohio-5678, ¶ zo.

APPX. A
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{gj 3} The parties filed cross-motions for summary judgment with attached

evidentiary materials. Tlie pleadings and evidence established the following: (x) on

February 4, 2ol:o, a grand jury of the Richland County Court of Common Pleas indicted

Hill and charged him with five drug-related felonies that occurred on December 19, 2009,

including drug trafficking and possession of cocaine; (2) Hill filed a motion to suppress

evidence of a rock-like substance obtained from his person on December 19, 2oo9 by an

officer of the Mansfield Police Department, asserting that the substance had been obtained

through an illegal search and seizure; (3) the trial cotirt denied Hill's motion to stippress;

(4) Hill thereafter pled no contest and was comicted of the crimes alleged in the

indictment and was sentenced to 18 months in prison; (5) on appeal, the Fifth District

Court of Appeals concluded that the trial court erred in not grariting Hill's motion to

suppress the state's evidence, reversed liili's conviction, and remanded the criminal case

to the trial court for further proceedings;' (6) the county prosecutor thereafter filed. a

motion to dismiss Hill's criminal case based on the appellate court's decision and because

"[w]ithout the e-6dence from the search, the State would be unable to prove the matter

beyond a reasonable doubt"; (7) on May 9, 2011, the trial court dismissed the criminal case

against Hill "without prejudice," and Hill was released from ctsstody. Based on these

undisputed facts, HiII alleged that he had been wrongfully imprisoned for 318 days.

1141 The Franklin County Court of Coinmon Pleas granted summaiy judgment

to IIill, finding that he had met all of the criteria set forth in R.C. 2743.48(A). That statute

provides, as follows:

As used in this section and section 2743•49 of the Revised
Code, a'"wrongfully imprisoned individual" means an
individual who satisfies each of the following:

(1) The individual was charged with a violation of a section of
the Revised Code by an indictment or information, and the
violation charged was an aggravated felony or felony.

(2) The individual was found guilty of, but did not plead
guilty to, the particular charge or a lesser-included offense by
the court or jury involved, and the offense of which the

1 The decision of the Fifth District Court of Appeals reversing Hill's conkiction is State v. Hill, 194 Ol1io
App.3d 93, 2o11-Ohio-2o19 (5th Dist.). The facts s2 irrounding Hill's search are recounted in that decision at
T 2-4.
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individual was found guilty was an aggravated felony or
felony.

(3) The individual was sentenced to an ind.efinite or definite
term of imprisonment in a state correctional institution. for
the offense of which the individual was found guilty.

(4) The individual's conviction was vacated, dismissed, or
reversed on appeal, the prosecuting attorney in the case
cannot or will not seek any further appeal of right or upon
leave of court, and no criminal proceeding is pending, can be
brought, or will be brought by any prosecuting attorney, city
director of law, village solicitor, or other chief legal officer of
a municipal corporation against the individual for any act
associated with that comiction..

(5) Subsequent to sentencing and during or subsequent to
imprisonment, an error in procedure resulted in the
individual's release, or it was determined by the court of
common pleas in the county where the underlying criminal
action was initiated that the charged offense, including all
lesser-included offenses, either was not committed by the
individual or was not committed by any person.

3

(151 The state timely appealed, asserting the following two assignments of error:

[l.] The trial court committed reversible error by declaring
Appellee/Appellee a Wrongfully Imprisoned individual even
though he failed to satisfy the statulory criteria.

( 2.] The trial court committed reversible error by attempting
to utilize the citi4l Wrongful Imprisonment Statute of R.C. §
2743.48 as a punitive/deterrent mechanism against law
enforcement.

II. Legal A-nal.ysis

A. Standard of Revietiv

{y[ t,} Sumznary judgment is appropriate where "the moving party demonstrates

that (1) there is no genuine issue of material fact, (2) the moving party is entitled to

judgment as a matter of law, and (3) reasonable minds can come to but one conchision,

and that conclusion is adverse to the party against whom the motion for summary

judgznent is made." Capella 111, L.L.C. v. T/Vilcox, i9o Ohio App.3d 133, 2oio-Ohio-4746>

1( 16 (ioth Dist.), citing Gilbert v. Summit C£Y., 104 Ohio Sfi.3d 66o, 2004-Ohio-710$, ¶ 6.
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{y[ 7} As this court stated in Brown v. Dept. of Rehab. & Corr., ioth Dist. No.

ioAP-790, 201i-Ohio-3662, ¶ r6:

[A] party seeking summary judgment bears the burden of
informing the trial court of the basis for the motion and
identifying portions of the record demonstrating an absence
of genuine issues of material fact as to the essential elements
of the nonmoving party's claims. Dresher v. Burt, 75 Ohio
St.3d 280, 293 [1996]. Thereafter, the burden shifts to the
non-moving party to show why s•ammary judgment is
inappropriate. Civ.R. 56(E). If the non-movant fails to
respond, or fails to support its response ^arith ejridence of the
kind required by Civ.R. 56(C), the court may enter summary
judginent in favor of the moving party. Snyder v. Ford
Motor Co., 3d Dist. No. 1-05-41, 2005--Ohio-6415, ¶ ii; Civ.R.
56(E).

{18} Moreover, "appellate review of szunmary judgment motions is de novo."

Capella.III, citing Andersen v. Hzghland House Co., 93 Ohio St.3d 547, 548 (2001). "De

novo appellate review means that the court of appeals independently reviews the record

and affords no deference to the trial court's decision." (Internal citations omitted.) Holt v.

State, loth Dist. No. zoAP-214, 2oro-Ohio-6529, ¶ 9.

B. History of Ohio's Wrongful. Imprisonment Statute, R.C. 2743•48

{19} The determinative issue in this case is whether Hill met all five statutory

criteria of R.C. 2743.48(A) warranti7ig liis ad.judication as a wrongfully imprisoned

individual. The parties to this appeal disagree as to the proper interpretation of R.C.

2743.48(A) and, in considering their arguments, we find it useful to examine the

developnient of that provision since its initial enactment in 1986.

{110} Prior to 1986, a person who had been wrongfully imprisoned in Ohio could

receive compensation for that wrongful imprisonment only if the General Asseinbly

enacted a law specifically proNiding for payment of compensation to that named

individual, i.e., enactment of "ad hoc moral claims legislation." 141alden v. State, 47 Ohio

St-3d 47, 49 (1989). In 1986, however, the General Assembly enacted K.C. 2305.02 and

2743.48 "'to authorize civil actions against the state, for specified monetary amounts, in

the Cvurt of Claims by certain wrongfully imprisoned individuals."' Id., quoting Sub.H.B.

No. 6o9. In Walden, the Supreme Court of Ohio described the new two-step process

established by the General Assembly, as follows:
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In the first step, the claimant must bring an action in the court
of common pleas to secure a determination that he is a
wrongfully imprisoned indivi.dual entitled to compensation.
As relevant here, a"%Tongfully imprisoned indiv-idual" was
defined in former R.C. 2743.48(A) as one who satisfied four
criteria:

"(i) He was charged with a violation of a section of the
Revised Code by an indictment or information prior to, or on
or after, the effective date of this section [September 24,
1986], and the violation charged was an aggravated felony or
felony.

"(2) IIe was found guilty of the particular charge or a lesser-
included offense * * * and the offense of wl-iich he was found
guilty was an aggravated felony or felony.

"(3) He was sentenced to an indefinite or definite term of
irnprisonment in a state penal or reformatory institution for
the offense of which he was found guilty.

"(q:) Subsequent to his sentencing and during or subsequent
to his imprisonment, it was determined by a court of common
pleas that the offense of which he was found guilty, includi.ng
all lesser-included offenses, either was not comnutted bv him
or was not committed by any person."

R.C. 230,5.02 grants exchisive jtirisdiction to the court of
common pleas "to hear and determine an action or
proceeding that is commenced by an individual * k-,'^ that
seeks a determination by the court that the offense of which
he was found guilty, including all lesser-included offenses,
either was not cornrnitted by him or was not committed by
any person." Once the claimant secures this determination,
R.C. 2743.48(D) provides that he "has and may file a ciidl
action against the state, in the court of claims, to recover a
sum of money in an amount fixed bv R.C. 2743•48(E)<

Id. (Fn. deleted.)

5

{i1 i} In December 19€38, the General Assembly enacted Am.H.B. No. 623, which,

inter alia, added language to subsection (A)(2) of R.C. 2743.48 to establish that only

individuals who "did not plead guilty to" the charge of which they had been found guilty

could be deemed wrongfii.lly imprisoned individuals. That same 1988 amendment added

the criterion now codified as R.C. 2743•48(A-)(4)9 i.e.:
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The individual's conviction was vacated, dismissed, or
reversed on appeal, the prosecuting attorney in the case
cannot or will not seek any further appeal of right or upon
leave of court, and no crimin:al proceeding is pending, can be
brought, or will be brought by any prosecuting attorney, City
Director of Law, Village Solicitor, or other chief legal officer of
a municipal corporation against the individual for any act
associated with that con-6ction.

6

{911.2} As a result of the enactment of Am.H.B. No. 623, the four criteria in R.C.

2743.48(A), as quoted by the court in Walden, were renuznber.ed, with R.C. 2743•48(A)(4)

now being codified as (A)(5) of the statute. But, both before and after the 1988 amendment

and iuitil 2003, a wrongful-imprisonment compensation claimant ("w'l claimant") was

required to prove that he did not commit the offense of Ivhich he was found guilty or that

no other person committed the offense. See Ellis v. State, 64 Ohio St.3d 391, 393 (1992)

("Under both R.C. 2305.02 and former 2743.48(A)(4), now 2743.48(A)(5), in order to

secure a declaration of wrongful imprisomnent, the petitioner must demonstrate that the

'offense of which he was found guilty, including all lesser-included offenses, either was not

committed by him or was not com -iitted by any person.' ") Courts have interpreted this

text as requiring proof of "actual innocence." See, e.g., Doss, 2012-Ohio-5678, ¶ 12; 1Velson

v. Ohio, 183 Ohio App.3d 83, 2009-01v.o-3231, ¶ 13-14 (ivth Dist.).

11131 In December. 2002 and effective April 9, 2003, however, the 124th General

Assembly enacted Sub.S.B. No. 149 and changed subsection (A)(5) of R.C. 2743.48 to read,

as follows:

[A] "wrongfully imprisoned individual" means an individual
who satisfies each of the following:

(5) Subsequent to sentencing and during or subsequent to
his imprisonment, an error in procedure resirlted in the
individual's 7•elease, or it was determined by a court of
common pleas that the offense of which the individual was
found guilty, including all lesser-included offenses, either
was not committed by the individual or was not committed
by any person.

(Emphasis added to indicate relevant text added by S.B. No.14A.)



OA039 - V17

No. 12AP-635 7

{g[ 14} In analyzing the an-iended text, the Ohio Legislative Service Commission

observed that the General Assembly had thereby provided an "alternative to the condition"

that a WI claimant either had not conlmitted the offense of which he had been

charged or that the offense had not been committed by any other person, i.e., that

the 'A'I claimant was, in fact, in.nocent. Ohio Legislative Service Commission Final Bill

Analysis of 2002 Sub.S.B. No. 149, found at http://lsc.state.oh.us/analyses/fn1a124.nsf/

All%2oBills%2oand%2oResolutions/25a8EFFB4897BAAC85266CAAoo5F47A7 (accessed

May 14, 2013).

{115} As a result of the statutory amendment, a WI claimant could satisfy (A)(6)

by proving that "an error in procedure resulted in the individual's release." Id .

{q[ 16} This court has previously recognized that the "revised statute thus provides

an alternative to the actual-innocence requirement: the person seeking wrongful-

imprisonment status need establish only that an error in procedure resulted in his or her

release." Nelson, 2009-Ohio-3231, ¶ 14. Similarly, the Fifth District Court of Appeals has

acknowledged that "[R.C. 2743-48(A)(5)] was amended, effective April 9, 2003, to allow a

person `* * who could not establish his or her actual innocence, but who could establish

that an error in procedure resulted in his or her release to file a complaint against the state

of Ohio seeking a declaration that he or she had been wrongfully imprisoned." Nelson v.

State, 5th Dist. No. 2oo6 AP oo6i., 2007-Ohio-6274, ¶ 30 (holding that a VJI claimant had

satisfied R.C. 2743.48(A)(5) where the claimant's conviction had been reversed because it

was obtained in violation of the speedy-trial stattrtes, R.C. 2945.71 et seq., a procedural

error of the trial court).

{q[ 17} More recently, the Supreme Court of Ohio aclcn.owledged that R.C.

2743.48(A)(5) may be ftMled in either of two ways: a W-1 claimant may prove either that

"(i) subsequent to sentencing and during or subsequent to imprisonment, 'an error in

procedure resulted in the individual's release' or (2) the charged offense (and any lesser

included offense) was not comxnitted by the indiiridual or no crime was committed at all

(actual innocence.) R.C. 2743.48(A)(5)." Doss at ¶ 12. See also Grif^'ith v. Cleveland, 128

Ohio St.3d 35, 2010-Ohio-4905, 11 21 (noting that "[e]ven though [Sub.S,B. No.

1491 e-rpandcd the criteria by whi.ch, a clciimant could establish that he or she is a
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wronqfudly imprisoned individual, nothing in the act indicates a change to the established

two-step process." (Enlphasis added.)).

{118} Accordingly, pursuant to the express text of subsection (A)(5) of R.C.

2743.48 as in effect at all times relevant to Hill's wrongful-imprisonment compensation

case, Hill was required to prove either that "an error in procedure resulted in [his] release"

from prison, or that he had "not committed the charged offense," or that the "charged

offense was not coinznitted by any other person."

fq[ 19} Accordingly, if Hill satisfied the "error in procedure" alternative provided to

"A'I claimants in 2oo3, he was not required to prove his actual innocence as a requisite to

adjudication as a wrongfully imprisoned individual.

C. Analysis of State's First Assigniiient of Error

11201 In its first assignment of error, the state posits that the trial court erred in

declaring Hill a wrongfully imprisoned individual because Hill failed to satisfy the

statutory criteria of R.C. 2743.48(A). The state does not contest that Hill satisfied the

criteria established in R.C. 2743.48(A)(1) and (3). Having reviewed the record, we find that

Hill did establislz those two criteria, as he demonstrated both that he was charged through

indictment with felonies and also that he was sentenced to a definite term of

imprisonment in a state correctional institution based on having been fouia.d guilty of

those felonies. The state argues, however, that HiJl failed to satisfy the criteria established

in subsections (A)(2), (q.), and (5) of the statute. 'hre discuss each of those subsections

separately.

R.C. 2743•4$(A)(2) - Abse:nce of Guilty Plea

{121} The state first argues that Hill did not satisfy R.C. 2745.48(A)(2). That

provision requires that a claimant seeking adjudication as a wrongfully imprisoned

individual prove that he "did not plead guilty" to the felUny or felonies with which he was

charged. The state acknowledges that Hill pled "no cozitest" but notes that Hill

acknowledged in his plea hearing that he understood that a no-contest plea acts as an

admission of the facts alleged against him by the state. The state contends that Hill's

acknowledgment of the facts as alleged in the indictment satisfies subsection (A)(2),

partictdarly as the trial cotu t advised Hill that, if he pled no cpntest, he would be found

guilty and sentenced without a trial.
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{y[ 22} We easily dispose of this argument. It is well-established that a "plea of no

contest is not an ctdnzission of de, f èndant's guilt, but is an admission of the truth of the

facts alleged in the indictment, information, or complaint, and the plea or admission shall

not be used against the defendant in any subsequent civil or criminal proceeding."

(Emphasis added.) Crim.R. 11(B)(2); accord Colunrbus v. Good, ioth Dist. No. 91A:P-175

(Aug. 22, 1991) ("In entering a plea of no contest, a defendant does not admit guilt for the

offense but, rather, admits the truth of the facts alleged in the indictment or conYplainl.").

As the trial court in this case correctly observed, the plain language of Crim.R.1r is clear: a

plea of no contest does not equate to a guilty plea. The General Assembly could easily have

provided that claiznants who had entered no-contest pleas as well as guilty pleas would be

barr ed from wrongful-imprisonment compensation. It did not.

11231 We therefore reject, as did the trial court, the state's argument that Hill had

failed to prove the criterion of R.C. 2743.48(A)(2) that he had not pled guilty to the

criininal charges against him.

R.C. 2743•48(A)(4) - 1'otexitial. Further Criminal Proceedings for Acts
Associated with the Reversed Conviction

11241 The state next argues that I-lill did not satisfy R.C. 2743.48(A)(4), which

provides that a W'T claimant whose conviction was reversed on appeal must also prove that

"no criminal proceeding is pending, can be brought, or will be brought by any prosecuting

attorney, city director of law, -6llage solicitor, or other chicf legal officer of a municipal

corporation against the individual for any act associated with that conviction." 'rhe state

again emphasizes that Hill admitted the facts charged against him relative to his

possession of drugs on December 19, 2oa9 and argues that Ohio courts have repeatedly

foLu-id that the policy underlying the wrongful-imprisonznent statute precludes the

compensation of people who are not innocent.

11251 We note initially that, to the extent a WI claimant must establish actual

innocence of the crime of which he was con'Octed, that requirement is not based on

subsection (A)(4) of R.C. 2743.48 but, rather, on subsection (5), which references proof

that the underlying crime either "was not committed by the individual or was not

committed by any person." The state nevertheless argues that Hill's acknowledgment of

the facts contained in the indictment, through his plea of no contest (entered after the trial
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court erroneously denied his motion to suppress), is nevertheless relevant to the criterion

stated in R.C. 2743.48(A)(4), i.e., that no criminal proceeding is pending, can be brought,

or v6ll be brought, against him for any act associated with that conviction. In support, the

state cites to the decision of the Supreme Court of Ohio in Gover v. State, 67 Qhro St.3d 93

(1998), and its progeny.

{9[ 26} In Gover, the Supreme Court specifically interpreted subsection (q) of R.C.

2743.48, as in effect in 1993. Gover, the WI claimant, had been charged and convicted of

the crime of safecracking based on his conduct on September 13, 1988. On that date,

Gover was arrested after a police officer observed him emptying his pockets of coins,

costunle jewelry, and other items that had earlier been part of a restaurant display that

apparently resembled, but was not, a safe. See State v. Gover, 67 Ohio A.pp.3d 384

(zst. Dist.199o). The restaurant's general manager had previously observed Gover in the

restaurant moving in a crouched position and exi.ting the restaurant with bulging pockets.

On appeal, the court of appeals reversed the conviction as the state could not prove the

existence of an actual safe or vault. Accordingly, the state had not proven all elements of

the crime of safecracking of o,=hich Gover had been convicted, and the court of appeals

reversed that conviction.

(1 27} Gover subsequently filed an action seel:ing adjudication as a wrongfully

imprisoned individual. The Supreme Court acknowledged that Gover had not committed

tlie offense of safecracking with respect to his conduct on September 13,1988, but opined

that Gover "was nevertheless committing other criminal offenses," Gover v. State at 96,

and suggested that the prosecutor might have charged him with burglary, rather than

safecracking. The Supreme Court remanded the wrongful-imprisonment case to the civil

trial court for it to determine whether Gover had committed offenses other than

safecracking on the date of the alleged criminal conduct.z In an opinion written by Justice

2 There is a discrepancy witliin the Supreine Court's Gauer• v. State opinion as to the relevant dates of the
offense alleged of Gover. In the final paragraph of its opinion, the conrt instructed the trial court to consider
"wrhether [Gover] committed other offenses on September x8, 1988." Id. at 96. In tWo other places in the
opinion, however, the Supreme Court states that the incident underltiing Gover's comiction occurred on
September j3, 1988. Moreover, the decision of the First District Courl of Appeals states that the date of the
ineident was September 13, 1988. State v. Gover, 67 Oluo App.3d 384 (i.st Dist.rggo). The date
September 18 does not otherwise appear in either the decision of the court of appeals or the supreme Court.
We therefore assuine that the reference to September 78 in the final paragraph of the Supreme Coiirt's
opinion ivas erroneous, and that the court's instruction to the trial court was for it to consider on reznand



OA039 - V21

iNo. 12A.P-635 u

Pfeifer, the Supreme Court explained that subsection (q) is "intended to filter otrt those

claimants [for compensation] who have had their convictions reversed, but `vere

committing a different offense at the time that they were engaging in the activity for which

they were initially charged." Id. at 95. Similarly, consistent with the statute as then in

effect, the court concluded that "[w]hen the General Assembly enacted Ohio's wrongful

imprisonment legislation, it 'intended that the court of common pleas actively separate

those who were wrongfully imprisoned from those who have merely avoided criminal

liab2litzJ.."' (Emphasis added.) .Id., citing Walden at 47 Ohio St.3d 52. These observations

were made in 1993, prior to the 2003 amendment to R.C. 2743.48(A)(5) and at a time

when a WI claimant was required to prove actual innocence.

{128} In the case before us, the state argues that Hill, by pleading no contest,

admitted that he was in possession of crack cocaine and that he therefore "merely avoided

criminal liability" based on application of the exclusionary rule. 'The state relies on the

Supreme Court's statements in Gover and Hill's plea of no contest after the trial court

denied 1-jis motion to suppress. It argues that Hill may not be deemed to be a wrongfully

imprisoned individu.al because his lack of actual innocence on December 19, 2009

precludes a finding that Hill satisfied subsection (A)(4) of R.C. 2743•48•

(y[ 29} In making this argument, the state seeks to graft the innocence component

of subsection (5) of R.C. 2743.48(A) into subsection (4) based on Gover's description of

the overarching purpose of the ATongful-imprisonment statute as in effect in 1-993. But, as

discussed earlier in this decision, and as recognized by the Supreme Court of Ohio in Doss,

the General Assembly in enacting ;'ub.S.B.No. 149 in 2002 effected a stibstantive change

to the statutory wrongful-imprisonment compensation scheme. It "expanded the criteria

by which a claimant could establish that he or she is a wrongfully imprisoned individual. °"

Griff th, 2010-Ohio-4905, ¶ 21. After that statutory change, a released prisoner may

establish his status as a wrongfully imprisoned individual without proving his innocence if

he can instead establish that he was released as the result of an error in procedure. See

Griffith at ¶ 29 (describing the addition of the "error in procedure" provision of R.C.

Nvhetlxer Gover, on SeptemNer 13, 1988, rather than September .18, 1988, c.oinniitted any crianinal offense
other than safecracking.
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2743.48(A)(5) as establishing an "alternative" to the determination whether the claimant

'°committed the offense").

{130} In determining whether Hill established the R.C. 2743.48(A)(4) criterion,

we must apply the current text of that provision, rather than decide the case based on

observations made in Gover concerning the pre-2oo3 version of the statute. That is, we

nzust determine whether Hill proved by a preponderance of the evidence3 that "no

criminal proceeding is pending, can be brought, or will be brought by any prosecuting

attorney, city director of law, cillage solicitor, or othcr chief legal officer of a municipal

corporation against the individual for any act associated with that conviction" and not

whether Hill's release from prison represented merely the avoidance of criminal liability.

In short, comments in Gover based on the text of a prior version of R.C. 21,7 43.48(A) simply

cannot prevail over contradictory text in the current version of the statute.

(y[ 31} Hill provided evidence that the Ricllland County prosecutor formally

represented to the court in its motion to dismiss the criminal case against him that

"without the evidence from the search [i.e., the crack cocaine], the State would be unable

to prove the matter beyond a reasonable doubt." This acknowrledgement appears, on its

face, to satisfy the statutory criterion of subsection (A)(4) that "no criminal proceeding

}* * can [or will] be brought" by the former prosecutor against Hill for "any act associated

with that conviction."

{132} T'he state posits two theories, however, as to why we should find that Hill

failed to meet the criterion in subsection (A)(4). It first contends that Hill admitted

through his no-contest plea that he had cocaine on his person on December 19, 20og and

observes that the criminal case was dismissed "without prejudice." The state thus suggests

a possibility that a county or city prosecutor might yet re-file charges against Hill based on

his conduct on that date. Secondly, the state observes that Hill tested positive for

marijuana at the time of his sentencing hearing in May 2010, suggesting that Hill might be

prosecuted for offenses involving marijuana possession or u.se at that later time. It

contends that Ilill's marijuana use approximately z"zve months after the December 19, 2009

I The Supreme Court of Ohio has establislzed that "[i]n a proeeedirig unaer R.C. 2305.02, the claimant bears
the burden of proving his innocence by a preponderatice of the evidence." Walden at paragraph three of the
syllahus.
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incident is an "act associated with" his reversed conviction and, therefore, within the scope

of R.C. 2743-48(A)(4).

{i 33} In considering the first of the state's two contentions, we must determine

whether Hill proved that no other prosecutor can, or will, brizig a criminal proceeding

against him based on his ha-,ing crack cocaine on his person on December 19,2009. As

noted above, Hill did prove that the R.ichland County prosecutor who liad initially

prosecuted him did not intend to retry him. But, arguably, Hill did not prove that no other

legal officer, such as a znunicipal law director, would not prosecute him for his

December 19, 2oo9 acts.

{II 34} It is true that a technical reading of R.C. 2743.48(A)(4) would require a WI

claimant to establish that no further crin-iinal proceedings can, or will, be brought by a

cotmty or city prosecutor, even if that hypothetical future criminal prosecution would

necessarily be unsuccessful. But it would defeat the purpose of R.C. 2743.48(A) to

interpret the statue in that way. No wrongful- imprisonment claimant could ever satisfy

the criterion if the provision imposes a requirenient on a'Ari claiinant to prove that no city

or county prosecutor -Aill thereafter file new charges based on the sarne facts as involved in

the reversed conviction. This is because it is not possible to prove that a future event will

not happen. A claimant can establish, however, that successful prosecution of new charges,

if filed, would necessarily be legally precluded.

{135} We conclude, on this de novo review, that Hill did establish that no other

prosecutor "can or will" prosecute Hill based on offenses involving his possession of crack

cocaine on December 19, 2009. We base that conclusion on the same circumstance

identified by the Richland County prosecutor in seeking dismissal of the

indictinent-because it was suppressed by the court of appeals no prosecutor could.

introduce evidence identifying the substance as cocaine that Hill had on his person wlien

arrested arid, without that evidence, no prosecutor could successfully prove that Hill

committed drug offenses. No allegations were made that appellant violated laws other

than the drug-related offenses and, reading the facts of the case as available to us, we do

not discern, nor has the state suggested, that Hill might yet be charged Mth committing

criminal offenses other than drug-related offenses on December 19, 2009. The facts in

Hill's case are thus distinguishable from the facts in Gover.
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11361 The state's second proferred basis for finding that Hill failed to nxeet the

criterion in R.C. 2743.48 is its suggestion that Hill's admitted use of marijuana in 2010

was an "act associated Arith his reversed conviction," as that phrase is used in subsection

(A)(4).

11371 In interpreting R.C. 2743•48(A)(4), the Supreme Court obselved in Gover

tha.t "[c]laimants seeking compensation for wrongful imprisonment must prove that at the

finie of the incident for which they were initially charged, they were not engaging in any

other criminal conduct arising out of the incident for which they were initially charged."

(Empliasis added.) Gover v. State at 93. The court did not suggest in any way that conduct

divorced in time from the events un.derlying the safecracking charge could be considered

an act associated with the safecracking charge. Accordingly, nothing in. Gover supports the

state's contention that a VAri claimant's alleged criminal conduct on subsequent dates

constituted other acts "associated with" the reversed conviction, even if those subsequent

acts were of a similar nature to that involved in the reversed conviction. The statute simply

does not include text precluding payment of wrongful-imprisonment compensation to

someone who may have engaged in separate criminal conduct at a time after his original

alleged crime but prior to l-ds conviction of the earlier alleged crime.

11381 We tl-ierefore reject the state's argtiment that the fact that Hill tested

positive for marijuana in May 20i0, shortly before he was sentenced and approximately

five months after his arrest, precludes a finding that I-iill satisfied R.C. 2743•48(A)(4)-

Assuming, arguendo, that a prosecution against Hill based on his positive marijuana drug

test might yet occur, that prosecution would not be based on acts "associated with" the

alleged criminal offense that occurred on December 19, 2009.

{q[ 39} Accordingly, we reject the state's argument that Hill failed to satisfy the

criterion in R.C. 2743.48(A)(4), because he tested positive for marijuana in NIay 2010.

R.C. 2743-48(A)(5) - Release as the Result of an "Error in Procedure"

{yj 40} The General Assembly amended subsection (A)(5) of R.C. 2743.48 in. 2003

to provide that a wrongftil-imprisonment claimant must prove either that "an error in

procedure resulted in the individual's release, or it was determined '- * * that the charged

offense, including all lesser-included offenses, either was not committed by the individual

or was not committed by any person." As discussed earlier, and consistent with the
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amended statutoiy text, "[t]he revised statute thus provides an alternative to the actual-

innocence requirement: the person seeking wrongful-imprisonment status need establish

only that an error in proced2i.re resulted in his or her release." Nelson, 2009-Qhio-3231,

14.

{1 41} In ihis case, therefore, we must more specifically address and interpret the

term "error in procedure" as used in R.C. 2743•43(A)(5)• The state argues that tlie General

Assembly intended to include only structural error within the scope of the provision. It

defines structural error for this purpose as meaning only procedural error that prompts an

appellate court to order an immediate release from prison, rather than ordering reversal

and remand for further proceedings. It contends that the General Assembly did not intend

that subsection (A)(5) would be established every time an appellate court reverses a

conviction on evidentiary grotmds and remands the case for further proceedings.

{l 42} We agree with the state that the General Assembly did not intend that every

reversal and rernand of a criminal conviction based on evidentiary error satisfy subsection

(A)(5) of R.C, 2743.48. But we reach that conclusion based on the text of the statute itseli

An indiiidual relying on the procedural-error prong of R.C. 2743.48(A)(5) must establish

more than tlmt his or her conviction was reversed and the case remanded. This is due,

however, not to the "error in procedure" language of the statute but, rather, due to the

language that modifies that phrase-only errors in procedure that resulted in the

Indiuidual °s release, satisfy subsection (A)(5).

f9j 43} In this case, Hill did not establish the (A)(5) criterion simply by

demonstrating that his conviction was reversed and remanded. Hill's case was not one

where remand could have produced a successful prosecution on retrial despite evidentiary

error in the first trial. Rather., he established that his comiction was reversed and

remanded based on the appellate cotirt's discerxunent of procedural error that effectively

precluded successful prosecution of the charged offenses on remand. Indeed, the

prosecutor expressly observed on remand that the state could not successfully retry Hill

since it could not introduce evidence of the cocaine found on I-Iill`s person as the result of

what the court of appeals had found to be an unconstitutional search and seizure. Thus,

there was a direct causal relationship between the procedural error of the police in
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obtaining the critical evidence against Hill and the ultimate dismissal of the criminal

charges against him.

{144} Our analysis is consistent with that of the trial court in this case, which

observed that, only in cases where the procedural error "vitiates the basis for all criminal

liability," would an error in procedure result in the individual's release. (July 18, 2012

Deci:sion, at 13.) In addressing the issue of the meaning of the phrase "error in procedure,"

the trial court used the definitions of "procedure" found in Black's Latv Dictionary (gth

Ed.2009), that is, "a specific method or course of action" or "the judicial rule or manner for

carrying on a civil la-vvsuit or criminal prosecution." (July 18, 2012 Decision, at 13, citing

Black's Law Dictionary (gth Ed.2oog), at 1323.) It also referenced Black's definition of

"criminal procedure" as "[t]he rules governing the mechanisms under which crimes are

investigated, prosecuted, adjudicated and punished. It includes the protection of acclised

persons' constitutional rights," (Emphasis added.) Black's Law Dictionary, at 431. The

trial court concluded that the procedural error in Hill's case was not a mere technical

violation. Rather, "the procedural errors made in [Hill's] case rest upon a complete

disregard for one's personal rights guaranteed by the Bill of Rights in the United States

Constitution and Qliio Constitution." (July 1$, 2012 Decision, at 15.) The trial cout-t in this

case found that both the police officer and the trial court in the criminal case had thus

committed procedural errors, observing that the court of appeals "reversed [Hill's]

conviction due to the errors in procedure znade by Officer Kaufman and the trial court's

factual analysis when ruling on the motion to suppress." (Jtlly 18, 2012 Decision, at 16.)

{yl 45} We acknowledge that the text of the statute provides no express direction as

to whether the General Assembly meant to include errors in procedure committed by la1A=

enforcement officers prior to the criminal prosecution itself, as opposed to procedural

errors by an officer of the court, such as a prosecutor or trial judge. In the final analysis,

however, we are constrained to look to the text of the statute itself. In 2003 wlien the

General Assembly amended. the statute, it could have expressly included modifiers limiting

the term "procedural error." But it did not limit "procedural error" to include only

structural error or to exclude procedural errors coi-rimitted prior to the litigation of the
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criminal case.4 Accord Walden at 47 Ohio St.3d 49 (where, in interpreting the wrongful-

imprisonment statute, the court observed that "[t]he General Assembly, had it wanted to

do so, knew how to specify a 'clear and convincing' standard, but did not," and therefore

refused to find that the statute requires clear and convincing proof). Similarly, we lack the

authority to rewrite the statute to limit the term "procedural error" to only structural error.

{g[ 46} Rather, courts construing the Revised Code are required to interpret words

in statutes according to rules of grammar and common tisage unless they have a particular

or technical meaning. Id. at 49. Accordingly, we interpret the phrase "procedural error"

according to its common usage. In. the absence of contradictory legislative clarification or

limitation of the terzn "procedural error," we find that the procedural error committed here

that ultimately resulted in the Hill's release from prison falls within the scope of R.C.

2743.48(A)(5). It is not relevant whether that release occurs by direct and immediate

order of an appellate court or bv order of a trial court after reversal and remand by an

appellate court.

11471 Our holding is consistent with precedent established by the Eighth District

Court of Appeals in 1t>lansaray v. State, 8th Dist. No. 98171, 2012-Ohio-3376.5 In that

case, as in the case before us, an individual had been convicted of drug offenses based on

evidence obtained by police in violation of the Fourth Amendment. The court held that

"the trial court's denial of Mansaray's motion to suppress, which was subsequently found

4 Although not relied upon by the state, we note that the irutial phrase of R.C. 2743.48(A)(5) provides that
"[s}ubsequen.* to setttencing and dvz7^q or subsequent to inzprisotun(-,nt" (emphasis added), an error in
procedure resulted in the prisoner's release or a trial c:ourt determined that the claim.ant was actually
innocent. The text emphasiaed. above existed in the statute prior to the 2003 amendment, and owe do not
believe that this modifying language relates to the tiniing of the conzmission of errors of procedure. We are
unaware of any procedural error that could conceivably result in a convict's release froni prison if the error
occurred after conviction and sentericing. To read the phrase as including only post-sentencing procedural
errors tivould render the anienc3inent ineaningless. Accord Mansaray v. State, 8th Dist. No. 98171, 2012-
Ohio-3376, at 1115.

Rather, -,ve believe that the "subsequent to sentencing" pllrase tnodifies the timing of the convict's release,
i.e., it tnaiadates that the individual be released from prison stibsequent to sentencing, based on an error of
proced.ure that occurred before sentencing.

We further note that the Legislative Serxice Commission in its Final Bill Anal37sis of Sub.S.B. No. 149,
described the bill as including a neiv provision that "an error in procedure resulted in the individual's release
as an alternative to the condition that subsequent to sente.ncing and during or subsequent to irnprisonment
it was deterjnined b3° the court of cotnmon pleas that the offense of xvhich the indiividual ivas found guilt},
ivas not commitred by the individual or by anyother person."

5 On Januarv 23, 2013, the Suprenie Court of Ohio accepted the state's appeal of the Eighth District's
decision in Munsartry. That appeal is currentlv pending as case No. 201.2-1727. See
http://^,^i,7NA,.sconet.state.oll.us/pdf --,ie-,ver/pdf vieztier.aspx?pdf-194r4$.pdf (accessed :b1a3'" r4, 2013).
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to be improper, constitutes an error in procedure under R.C. 2743.48(f1,)(5)." Id. at T 17.

It observed that R.C. 1.47(B) provides that "°[iln enacting a statute, it is presumed that * * *

[t]he entire statute is intended to be effective" and that R.C. 1.42 provides that "[w]ords

and phrases shall be read in context and construed according to the rules of grammar and

common usage." Id. at ¶ 14. Mansaray's wrongful imprisonment complaint thus stated a

claim that he should be adjudicated a wrongfully imprisoned individual.

11481 Similarly, we have recognized that a prosecutor's violation of Brady v.

Mart.Jland, 373 U.S. 83 (1963), in failing to disclose possibly exculpatory evidence to the

defendant, constituted an error in procedure for purposes of R.C. 2743.48(A)(5). Larkins

v. State, loth Dist. No. ogAP-140, 2oo9-Ohio-32:42,1 10.

{149} We acknowledge the counterintuitive nature of our holding. We are not

unsympathetic to the policy argun-ients presented by the state. Certainly, a case for paying

wrongful-imprisonment compensation is more coinpelling where the claimant can prove

his or her factual innocence. Moreover, both courts and legal commentators have

identified as the traditional purpose of wrongful-imprisonment statutes the facilitation of

financial compensation to those ti,=ho are factually innocent. See 53 A.L.R. 6th 305 (2010),

Construition and Application of State Statutes I'rouzding Compensation for Wrongj'ul

Conviction and Incarceration (observing that "[a]t a minimum most statutes require some

proof of innocence in addition to compliance with sta.tutory rules and restrictions"); see

also Mostaghel, Wrongfully Incarcerated, Randorrzly Compensated---Ilotv to Fund

Wrongftil-Conviction Compensation Statutes, 44 In.d.L.Rev. 503, 521 (2011) ("One

consistent aspect of compensation statutes is that innocence will not be considered

established if reversal occurred merely because of procedural or jurisdictional errors,"

citing Walden); Faridi, Hoffman, and Montuora, Undoing Time: A I'roposal for

Compensation for Wrongfi.cl -Imprisonment of Innocent Individuals, 34 W.New

Eng.L.Rev. 1, 23 (2012) ("compensation is not for individuals who are unable to prove

their innocence in fact"); Mckneelen, "Oh Lord Won't You Buy Me aillercedes Benz?": A

Cornparison of State Wrongful Conviction Compensation Statutes, St.Mary'sL.Rev. & Soc.

Just 185, 192, 195-9; (2013) (observing that 27 states and the District of Colunibia have

enacted wTongful-compensation statutes and that many states specify additional eligibility

requirements other than being innocent). But compare Kahn, Presumed Guilty Until
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Proven Innocent: The Burden of .Proof` in Wrongfitl Conviction Claims under State

Contpensation Statutes, 44 U.Mich.J.L.Reform 123,13$ (2010).

{q[ 54} One legal commentator has, however, rejected the suggestion that

"convictions rendered wrongful by errors unrelated to innocence are less important, or

that they can or should be discounted as based on 'technicalities' [as] [s]uch errors and

violations of rights are tremendously significant and legitimate for different reasnns."

Findley, De,fining Innocence, 74 AlbanyL.Rev. 1157, 1185 (2010-11). Had the trial court

correctly ruled on Hill's motion to suppress, Hill undoLibtedly would not have changed his

not-guilty plea to one of no contest and would never have been found guilty of the dzug

crimes of which he was accused. Hill was, therefore, in a generic sense, wrongfully

imprisoned. His incarceration was the result of procedural error of either the arresting law

enforcement officer, the trial court, or both. Ulkimately, his release occurred as a direct

result of judicial recognition of that procedural error.

{q[ 51} It is not our role, however, to weigh competing policy considerations. Nor

may we decide this case based on what we think the General Assenzbly meant to do,

despite contradictory statutory text, or should do. Rather, we are required to construe and

interpret the law as it is written. In doing so, we find that the General Assembly in 2002

changed Ohio's statutory framework to establish as Ohio's policy that wrongful-

imprisonment compensation is warranted where an individual's release from prison

results from the recognition of reversible procedural error that precludes further

successful prosecution, regardless of guilt or innocence. We can discern no other purpose

of the General Assembly in enacting the 20o2 amendment to the wrongful-imprisonment

statute than to allow individuals in Hill's posture to be recognized as falling within the

classification of "wiongfully imprisoned individual."

[1521 We therefore overrule the state's first assignment of error.

D. Analysis of State's Second Assignment of Error

{l 53} In its second assignment of error, the state contends that "[t]he trial court

committed reversible error by attempting to utilize the civil Wrongful Impt:-isonment

Statute of R.C. § 2743.48 as a ptin:i.tive/deterrent mechanism against law enforcement." It

takes issue with the following concluding comments of the trial court in i.ts written

decision:



OA039 - V30

No. 12AP-635

Plaintiffs case is one where a reversal by a Corut of Appeals
removes the entire basis for alleging criminal liability. Even if
the Court's decision today minixnally expands the pool of
individuals who could be declared a "wrongfully imprisoned
individual," to hold otheiivise has the potential of legitimizing
iIlegal and unconstitutional conduct. The procedural
safeguards for the Fourth Amendment exist to ensure that
one's right to privacy is protected and that citizens are free
from unreasonable intrusion by the police. The wrongful
imprisonment statute exists, not only to compensate
individuals who are innocent, but also to ensure that
constitutional protections are not mere words. It serves as an
incentive for police and courts alike to safeguard an
individual's rights."

(July 18, 2012 Decision and Entry, at 18,)

20

{y[ 54) The state argues that there is no evidence or other reason to believe that the

General Assembly enacted the wrongful-imprisonment compensation statutes in order to

deter improper police conduct. But assuming, arguendo, that the state is correct that the

General Assembly did not expressly have as a purpose for amending the statute the

deterrence of improper police conduct, "reviewing courts are not authorized to reverse a

correct judgxnent on the basis that some or all of the lower court's reasons are erroneous."

Ritchie v. Ghio Adult 1'arole Auth., ioth Dist. No. 05AP-1019, 2oo6-Ohio-1210,1T 24, citing

State ex rel. .McGrath v. Ohio Adult Parole Auth,, ioo Ohio St.3d 72, 2003-Ohio-6o62,

^ 8. The trial court's inclusion of the commentary quoted above does not, therefore,

constitute reversible error.

{155} Rather, we have considered de novo whether Hill satisfied the five statutory

criteria set forth in R.C. 2743.48(A), thereby warranting his adjudication on summary

judgment as a wrongfully imprisoned individual. *We have found, as did the trial court, that

Hill did satisfy those criteria. The portion of the trial court's decision of which the state

complains, -vvhether reasonable or not, has not affected our de novo review of the trial

court's grant of summary judgment to Hill.

11561 Accordingly, we overrule the state's second assignment of error.

IiI. Disposition

{9[ 57} There is no genuine issue of material fact, reasonable minds can only find

that Hill met the criteria of R.C. 2743.4$(A), and Hill is therefore entitled as a matter of
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law to summary judgment adjudicating him a wrongfully iznprisoned individual. Having

overruled both of the state's assigninents of error, we affirm the judgment of the Franklin

County Court of Common Pleas.

Judgment a, ffznned.

KIaA.TI`, P.J., and SADLRR, J., concur.
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IN THE COURT OF A.PPEALS OF OHIO

TENTH APPELLATE DISTRICT

Duane Hill,

V.

State of Ohio,

Plaintiff-Appellee,
No. 12AP-635

(C.P.C. No. x1CVC-o8-ioo39)

(REGULAR CALENDAR)

Defendant-Appellant.

JUDGMENT ENTRY

For the reasons stated in the deci.sion of this court rendered herein on

May 14, 2013, both of appellant's assignments of error are overruled, and it is the

judgment and order of this court that the judgment of the Franklin County Court of

Common Pleas is affirmed. Costs shall be assessed against appellant.

DORRIAN, J., KLA.TT P.J., & SADLER, J.

/SJ JUDGF ---
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IN THE COURT OF COMMON PI.ICAS OF FRANKLIN COUNTY, OHIO

DtrAvE HHL,

rlaintiff,

VS.

STA'I'F, OF OHIO,

Defendant.

CASE NO.1.1 CV 10039

JJL?DGE TIIVIO'i'HY S. HORTON

DECISION AND ENTRY

GRANTING PLAINTIFF'S MOTION FOR SUMMARY JLTDC'̂ 1VIENl;`
FILED NOVEMBER 9, 2011

AND

DENYING DET'ENDANT'S MOT_ION F_ORSUNIMARY JUDCTMENT
FILED MAY 16,2012

This matter is before the Court upon Plaintiffs Motion for Summary Jiidgment, filed

November 9, 2011, and Defendant's Motion for SummaryJudgmnt, filed May 16,2012.

Plaintiff commenced the above captioned matter on August 11, 2011 by filing a

complaint. Plaintiff, Duane Hill, named the State of Ohio as the Defendant. Plaintiff seeks a

determination and declaration from the Court that Plaintiff is a "wrongfully imprisoned

individual" within the meaning of Ohio Revised Code Section 2743.48 (2olo). (Complaint,1(1.)

In the event that the Court ultimately holds Plaintiff is a wrongfully imprisoned individual,

liability would be conclusively established against the State of Ohio for the purposes of a later

action in the Court of Claims. (Complaint, ^ 3).

Plaintiff filed a Motion for Summaiy Jtid.gment on November 9, 2oix. Defendant filed

Memorandtlm in Opposition to Plaintiff s November 9, 2oxi Motion for Summary Judginent on

December 30, 2011. Within the znemorandtim in Opposition, Defendant also notified the Court

that Defendant would also be filing a motion for summary judgment. On January 27, 2012,

Plaintiff filed a reply.

i
APPX. B
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Defendant filed its Motion for Summary Judgment on May 16, 2012. On May 25, 2012,

Plaintiff filed Response to Defendant's Motion for Summary Judgment. On June 8, 2012,

Plaintiff filed a reply.

Said Motions for Summary Judgment are hereby considered subrnitted to the Court

ptarsuant to Loc. R. 21.01. Upon review and consideration of the motions, responses, and

suppor-ling evidence, the Court hereby GRANTS Plaintiffs Motion for Summary Judgment and

DENIES Defendant's Motion for Summary Jtidgment for the reasons that follow.

1. BACKGROUND

The following facts are undisputed by the parties:

On December 19, 2009, Officer Korey Kaufman of the City of Mansfield Division of

Police ("Officer Kaufman") arrested and searched Plairrtiff, Duane Hill, at 63 Bentley Avenue, in

Mansfield, Ohio. During the search, Officer Katifman found crack cocaine on Mr. Hill's person.

A Richland County grand jury indicted Mr. Hill on two counts of possession of drugs with

forfeiture specifications, in violation of. Ohio Revised Code 2925.i1(A), each a felony in the

fourth degree, and two counts of trafficking in drugs with forfeiture specifications, in Niolation of

R.C. 2925.03(A)(2), each a felony of the fourth degree. Mr. Hill was also charged with

possession of a Schedule IV controlled substance, a fifth degree felony. Mr. Hill file(i a motion

to sup:press, asserting the search and seizure were illegal and therefore, the fruits of the search

and seiztire should be suppressed. On May 17, 2010, the trial court denied the motion to

suppress after holding a hearing. Mr. Hill then entered a plea of no contest to the charges, was

found guilty by the trial court, and on June 28, 2010, was sentenced: to eighteen months in

prison. (Plea Transcript at 10:2-10:9).

On Apri125, 2011, the Fifth District Cour-t of Appeals of Ohio found that Officer Kaufman

lacked reasonable and articulable facts to support his stop of Mr. Hill. Ohio v. I.fill, 194 Ohio

APP•3d 93, 20i1-Ohio-2019, 954 N.E.2d x2,z7)2, 1i 15-1.6. In its opinion, the Appellate Court held

that the trial court "err•ed prejudicially by failing to grant the motion to suppress and to

Case No. ii CV 1003 9
2
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recognize that the search and seizure involved was unconstitutional, unreasonable, and illegal."

Id at 1f117-i6.

According to the Appellate Court and the trial court's record, the facts leading up to the

soarch arnd selzure occurred as follows:

On December 19, 2009, Officer Kaufman responded to a call of shots fired. At the scene,

a woman reported. that her baby had been shot, and was screaming, "they shot my baby, they

shot zny baby." (Suppression Transcript at 7:4-5); See also, Ohio v. Hill, 144 Ohio App. ,d 93,

2oxi-Ohio-2019, 954 N.E.2d 1252,T2. Officer Kaufman spoke with two neighbors who reported

seeing a black man in a "newer" vehicle, "possibly black with four doors." Hi11 at ¶2. About ten

or fifteen zninutes later, Officer Kaufinan began patrolling the area looking for a "black male in a

`newer' black vehicle." Id. Around this time, a dispatch report came over the radio indicating

that two suspects were involved, specifically referring to each by name. Id; see also, Suppression

Tr. at 23:8-23:11. When he was two or three blocks away from the scene of the incident, Officer

Kaufman observed a black vehicle backing out of a driveway onto a street. This black vehicle

was driven by Mr. Hill. Mr. Hill's vehicle, unlike the on-scene reports of a "newer," four-door

vehicle, was not newer, but about nine years old and haci only two doors. Despite those

differences and the fact that the suspects had fled the scene at least fifteen minutes prior, and

wotild likely "be much farther away after fourteen minutes plus than two to three blocks,"

Officer Kaufman stopped the black vehicle from backing out of the driveway. Hill at IiT,3,15. He

then ordered the driver to exit the vehicle. Id at ¶3. Officer Kaufman knew Mr. Hill by name

from a previous incident. Id at 113. Officer Kaufman knew that Mr. I-l:ill's name did not match

the names of the two suspects announeed on the dispatch. Id. Officer Kaufman also testified

during the suppression hearing of Mr. Hill's distinctive, and therefore memorable, height and

build, stating he was approximately six feet seven inches (6' 7") tall and four hundred-twenty

(420) pounds. (Suppression Tr. at 15c3), Officer Kaufman also testified that Mr. Hill "was a nice

guy." (St►ppression Tr. at 15:2). However, "[u]pon observing the driver to be a black male,

Case No. 11 CV 10039
3
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Officer Kaufman began a pat do-,vn" for his safety. Hill at 1f3. During the pat down, Officer

Kaufman "felt a golfball-sized bulge" in Mr. Hill's pocket and testified that he "immediately

knew the bulge to be crack cocaine. Upon seizing the crack cocaine and continuing the pat down

search, Officer Kaufman retrieved a bundle of cash from [Mr. Hill's] other pocket." .Id at ¶4.

After reviewing the totality of the facts and circumstances, the Appellate. Court held that

the trial court was simply "left with the stop of a black man. in a black car," which does not rise to

the "necessaiy level" to support the stop by Officer Kaufman. ld at T15. .In so rtiling, the

Appellate Court reversed the trial court's decision regarding suppression of the evidence, and

remanded the matter to the trial court for further proceedings.

On May 6, 2o11, after the matter had been renianded back to the trial court, , the

Richiand County Prosecutor, on behalf of the state of Ohio, moved to dismiss all charges, stating

that the state "was unable to prove the matter beyond a reasonable doubt." (Motion to Dismiss,

p. 1). On May 9, 2011, the trial court dismissed all charges against Plaintiff. The State of Ohio

did not appeal the Appellate Court's decision. Since his sentencing on June 28, 201o, Mr. Hill

had spent a total of 316 days in prison.

Mr. Hill commenced the current action on August 11, 2011 by filing a complaint seeking

an order declaring that he is a wrongfully imprisoned individual zthin the meaning of R.C.

2743.48. On November 9, 2011; he file.d. Motion of Plaintiff, Duane Hill, for Summary

Jtidgment. Plaintiff asserts that he fits all of the conditions required in R.C. 2743.48 required to

be declared a wrongfully imprisoned individual. On May 16, 2012, Defendant filed Motion for

Suminary Judgment asserting that the undisputed facts show that Plaintiff does not fit the

criteria to be declared a wrongfully imprisoned individual. Rather, Defendant asserts that

summai-vji_idgment should be made in its favor.

II. STANDARD OF REVIEW

The Ohio Supreme Court has set forth three factors for courts to consider upon a motion

for summary judgme.nt. Pursuant to Civ.R. 56, sumrnary jtldgment is appropriate when:

Case No.1i CV 10039
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(i) there is no genuine issue of material fact, (2) the moving party is entitled to
judgment as a matter of law, and (3) reasonable minds can come to but one
conclusion and that conclusion is adverse to the nonmoving party, who is entitled
to have evidence construed most strongly in his favor.

Bostic v. Connor, 37 Ohio St.3d 144,146, 524 N.E.2d 881 (1988) (quoting Harless v. 47illis Day

Warehousing G'o., 54 Ohio St.2d 64,375 N.E.2d 46 (1978).

Summary judgment will not lie if there is a genuine disptlte regarding material facts.

Celotex Cor p. v. Catreil (1986), 477 U.S. 317, io6 S. Ct. 2548, 9Z L. Ed. 2d 265. "The party

znoving for summary judgment bears the burden of showing that there is no genuine issue of

material fact and that it is entitled to judgment as a matter of law." Zivich, supra, quoting

Once the party moving for summary judgment has satisfied its burden, the nonmoving

party has a reciprocal burden to set forth specific evidence: the nonmoving party "may not rest

upon the niere allegations or deziials of the party's pleadings, btrt the party's response, by

affidavit or otherwise, must set forth specific facts showing that there is a gennine issue for

trial." R.Civ. 56(E); Dresher v. Burt, 75 Ohio St.3d 280, 293, 6621LI.E.2d 264 (1996). "Doubts

must be resolved in favor of the non-moving party." 1Vlurptzy v. Reynoldsburg, 65 Ohio St.3d

356, 359, 604 N.E.2d 138 (1992), citing Osborne v. Lyles, 63 Ohio St.3d 326, 333, 587 N.E.2d

$25 (1992).

III, LAW AND ANALYSIS

"Th-e, Ohio Revised Code provides for a two-step process whereby a person claiming

wrongful imprisonment may sue the State for damages incurred due to the alleged wrongful

imprisonment." State ex re1. Jones u. Suster, 84 Obio St.3d 70, 72, 1998-Ohio-275, 701 N.E.2d

1002, citing lValden v. State, 47 Ohio St.3d 47, 547 N.E.2d 962 (1989). The person claiming

wrongful imprisonment must first seek a preliminary factual determination of wrongful

imprisoriment, declared by a court of corrnnon pleas. Only after this determination is made, can

the individual seek damages through the Court of Claims. Id.

Case No. 11 CV 10039
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Ohio Revised Code 2743.48 (A) provides that to be declared a"wrongftilly imprisoned

individual," Plaintiff must satisfy all five ofthe following factors:

(1) The individual was charged with a violation of a section of the Revised
Code by an indictment or information prior to, or on or after, September
24,1986, and the violation charged was an aggravated felony or felony.

(2) The individual was found guilty of, but did not plead guilty to, the
particular charge or a lesser-included offense by the court or jury
involved, and the offense of which the individual was found guilty was an
aggravated felony or felony.

(3) The individual was sentenced to an indefinite or definite term of
irnprisonment in a state correctional institution for the offense of which
the individual was found guilty.

(4.) The individual's conviction was vacated or was dismissed, or reversed on
appeal, the prosecuting attorney in the case cannot or will not seek any
ftzrther appeal of right or upon leave of court, and no criminal proceeding
is pending, can be brought, or will be brought by any prosecuting
attorney, city director of law, village solicitor, or other chief legal off eer of
a municipal corporation against the individuai for any act associated with
that conviction.

(5) Subsequent to sentencing and during or subsequent to irnprisonment, an
error in procedure resulted in the individual's release, or it was
determined by a eourt of cornmon pleas that the offense of which the
individual was fotind guilty, inc,luding all ]esser-included offenses, either
was not committed by the individual or was not committed by any person.

Crzf. f th v. City of Cleveland, 128 Ohio St.3d 35, 40, 20io-Qhio-4905, 941 N.E.2d 1157.

Plaintiff asserts that the undzsputed facts show that he has met all five factors, and

therefore Summary Judgment should be granted in his favor. Defendant asserts that the

undisputed facts show that T'laintiff fails to satisfy all five factors becatise: (i) Plaintiff pled guilty

when entering a plea of "no contest" and therefore is unable to meet the requirement of R.C.

2743.48(A)(2) that Plaintiff "not plead guilty to the partieular cllarge;" (2) Plaintiff provided a

false statement to the trial court and engaged in using marijuana while on pre-trial probation,

such that Plaintiff does not meet the requii•ement of R.C. 2743.48(A)(4) that no criminal

proceedings can be brought for acts associated with the original conviction; and (3) the reversal

Case No. 11 CV 10039
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and remand by the. Appellate Cotirt does not equate to R.C. 2743.48(A)(5) requirement that "an

error in procedure resultedi.n [Plaintiffs] release."

A. R,C. 2743•48(A)(i) and (3)

Defendant does not dispute that Plaintiff was charged with a felony and meets the

requirements of R.C. 2743.48(A)(1), that to be a wrongfully imprisoned person, one must be

charged with a aggravated felony or felony. Plaintiff was indicted on four fourth degree felonies,

and one fifth degree felony.

Defendant does not dispute that Plaintiff was sentenced to a term of imprisonment and

aneets the requirement of R.C. 2743.48(A)(3). Plaintiff was sentenced to eighteen moriths in

pnson.

B. RC. 2743(A)(2)

Tn order to be declared a"wrongfully imprisoned person," Plaintiff must satisfy R.C.

2743(A)(2), which requires that Plaintiff was found guilty of, but did not plead guilty to, the

felonies charged against him for possession of and trafficking in illegal drugs. Plaintiff pled "no

contest" and was "found guilty" on the five felonies to which Plaintiff was charged. (Plea

Hearing Tr. at 6:3-10:£1).

Ohio Rule of Criminal Procedure zi(B)(2) states:

The pleas of no contest is not an admission of defendant's guilt, hut is an
admission of the truth of the facts alleged in the indictment, or complaint, and
the plea or admission shall not be used against the defendant in any subsequent
civil or criminal prneeeding.

Any plea of no contest, therefore, is not a gliilty plea. City of Cuyahoga Falls v. Bowers, 9 Ohio

St.3d 148, 459 N.E.2d 532 (1984) (holding a no contest plea may not be the basis for finding of

guilty where the statement of facts reveals a failure to establish all the elements of the offense);

see also State ex ret. Sawyer v. O'Connor, 54 Ohio st.2d 380, 382, 377 N.E.2d 494 (1978) (upon

a plea of no contest, the trial court has the power to consider wliether the facts alleged constitiite

Case No. ii CV 10039
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the basis for a finding of guilty or not guilty); State of Ohio v. Ronald Schroyer, 2nd Dist. No.

21659, 2oo7-C)hio-4573,2007 Ohio App. LF.XIS 4113.

Defendant asserts that the circumstances surrotmding Plaintiffs plea of "no contest" are

such that Plaintiff did not overcome the requirement in RC. 2743.48(A)(2) that he "not plead

guilty to the particular charge." Specifically, Defendant asse.rts that the statement made by the

trial court to Plaintiff informing him that if he pleads guilty or no contest "you're going to be

making an admission of guilt" precludes Plaintiff from claiming he did not plead guilty to the

offenses charged.

The plain language of Crim.R. t1 is clear: a plea of no contest does not equate to a guilty

plea. A. misstatement by a trail court does not summarily overrule the plain language of a rule of

procedure relied on by attorneys state-wide. While this Cotirt will not speculate as to the

meaning of the trail court's earlier statement, it is clear that the trail court did not intend to

change the effect of Plaintiffs no contest plea, nor choose to not accept it. Just before accepting

Plaintiffs plea, the trial court clarified: "When you plead no contest, you are saying I don't

contest the allegations that I have been accused of, and because yoti've admitted those facts, I

can find you guilty." (Change of Plea Tr. 9:9-14). No where within the transcripts of the change

of plea hearing does Plaitltiff change his plea of no contest to a plea of guilty. The plea of no

contest was accepted by the Court: "I accept that plea as knowingly and voluntarily made. I find

you guilty on your no contest plea." (Change of Plea Tr. Yo:6-9). Plaintiff has therefore satisfied

R.C. 2743-48(A)(2)•

C. R.C. 2,743-4$(A)(4)

To be declared a"wrongfully convicted individual," R.C. 2743.48(A)(4) requires Plaintiff

satisfy the following: (i) Plaintiffs corniction was vacated, dismissed, or reversed on appeal; (2)

the prosecuting attorney cannot or will not seek any further appeal; and (3) "no criminal

proceeding is pending, can be brought, or will be brought by any prosecuting attorney, city

Case No. ii C'V 10039
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director of law, village solicitor, or other chief legal officer of a municipal corporation" against

Plaintiff "for any act associated with" his conviction.

The Fifth District Court of Appeals of Ohio ruled in ()hio v. Hill, 194 Ohio App.3d 93,

2011-Ohio-2019, 954 N.E.2d 1252, to vacate the trail court's decision regarding the suppression

of evidence. In so doing, Plaintiffs conviction was reversed. The prosecutor, representing the

State of Ohio, did not appeal the Appellate Court's decision. The period in which the prosecutor

cotold have sought reconsideration or appeal to the Ohio Supreme Court has since expired. Ohio

R. App. P. 26; Ohio S.Ct. Prac. R. 2.2.

However, Defendant asserts that because Plaintiff told the trial court d3iring his

sentencing hearing that he woulcl test clean for any illegal substances, yet tested positive for

marijuana and a sleep aid, a criminal proceeding "can be brought, or will be brought ``- against

[Plaintiff] for an act associated with [his]conviction." Specifically, Defendant alleges Plaintiff

1iedto the trial court.

Defendant's arguments misconstrue the requirements set forth in R.C. 2743•48(A)(4)•

The criminal conduct for which the possibility of crim.inal proceedings still remains must be acts

associated with the conviction. The Supreme Court of Ohio and other Ohio courts have

inte,rpreted this phrase to mean that Plaintiff rnust prove that, "at the time of the incidentfor

which they were initially charged," Plaintiff was "not engaging in any other critninal conduct

arising otft of the incidentfor tuhich they were initially charged." Gover v. State of Ohio, 67

Ohio St.3d 93, 6i6 N.E.2d 207, (1993) syllabus (emphasis added) (quoting Walden v. State, 47

Ohio St. 3d 47, 547 N.E.2d 962 (1989); see also, Jones v. State of Ohio, 8'th Dist. No. 96184,

2011 Ohio 3075, 2011 O.hio.App. LEXIS 2616; Brown v. State of Ohio, 6th Dist. No. L-o5-105o,

2oo6-Ohio-1393, 2oo6 Ohio App. LEXIS 126o; Ramirez v. State, 6th Dist. No. WD-o2-o75,

2004-Ohio-480, 2004 Ohio App. LEXIS 418.

The Ohio St2preme Court, in analyzing an older version of the wrongful imprisonment

statute at issue here, stated that the statutory language of (A)(4) was "intended to filter otit those

Case No. iz CV ioo3g
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clairnants who have had their convictions reversed, but were committing a different offe.nse at

the time that they were engaging in the activity for which they were initially charged." Go-ver, 76

Ohio St.3d 93 at 95. In Gover, the Supreme Court held that a criminal defendant failed to prove

he was a wrongfully irnprisoned individual pursuant to 2743.48(A)(4) because, while the

criminal defendant did not commit the underlying offense of safecracking, the criminal

defendant nevertheless cotnmitted other criminal offenses that had not been charged, such as

burglary, while he was at the scene of the crime.

In Ramirez, the Sixth District Coui-t of Appeals held that evidence that the criminal

defendant discussed with a confidential informant and an undercover agent the possibility of

setting up drug deals was competent, credible evidence that the criminal defendant could have

been prosecuted for conspiracy to traffic in marijuana, in addition to his conviction of

trafficking marijuana, reversed for insufficient evidence. Because any criminal act that arose out

of the incident for which he was initially charged could defeat the criminal defendant's civil case

for wrongful imprisonment, the court held that R.C. 2743.48(A)(4) was not nlet.

Both examples illustrate the requirenlent that the criminal beliavior alleged to defeat

(A)(4) must arise from the same incident that gave rise to Plaintiff s initial charges of possession

of illegal drugs and trafficking in illegal drugs. The Court need not determine whether Plaintiff

lied to the trial c.ourt during his sentencing hearing.= A statenient by Plaintiff during the

sentencing hearing held months after the original incident that gave rise to his reversed

conviction is hardly an event "associated with" Plaintif-f's conviction as reqtiire.d.

In addition, the State's analysis is misplaced. The State is essentially requesting this

Court to consider alleged criminal. behavior by the Plaintiff that woald never had been revealed

but for the illegal and unconstitutional stop of an illegitimate suspect. Officer Kaufman did not

have probable cause to stop Plaintiff. Even assuming that he did, the stop should have ended

1 Plaintiff assee"ts bis statezn.ent to the trial court that lie wouJd test clean reflects a mistuzderstanding of
drug kinetics, not a lie to the trial court.
Case No. zi CL'loo3 9
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once Officer Kaufman saw Plaintiff step out of his vehicle; at this point, the Officer recognized

the Plaintiff and knew that Plaintiff'.s name did not inatch the names released. by dispatch. The

State cannot reap the benefits of an unconstitutional, unreasonable, and illegal stop. As such,

Plaintiff has satisfied R.C. 2743.48(A)(4).

D. R.C. 2743-48(A)(5)

R.C 2743.48(A)(5) recluires that that "subsequent to imprisonment, an error in

procedure resulted in the [Plaintiffs] release." Plaintiff contends that he has satisfied this

condition because: W Officer Kaufman erred by not following the appropriate constitutional

procedures for a search and seizure; (2) the trial court erred by not following the appropriate

procedure and suppressing the exTidence found by Officer Kaufman's unconstitutional search;

and (3) these errors were "uncovered by the Fifth District Court," tlltimately leading to the

removal of the charges against Plaintiff and Plaintiff 's release. (Plaintiff Memo Opposition,

page zo.)

According to De.fendant, however, the mention of an error in procedure in (A)(5) merely

clarifies that "it does not matter why the individual is actually released from prison, so long as

he has not committed a criminal offense." (Defendant Motion, page 7.) Defendant asserts that

the Ohio legislature intended to compensate only those who were actually innocent.

Additionally, Defendant asserts that the error Plaintiff relies upon is not the type of procedural

error the legislature contemplated when it amended the wrongful imprisonment statute to

inclttde the procedural error prong.

:X. Actual Innocence is Not Required for a Declaration That One is a
Wrongfully Imprisoned Indfcidual

The error in procedure prong is a fairly recent addition to the wrongft2l imprisonment

statute. Prior to the inendment of R.C. 2743.48(A)(5), the statute read:

Subsequent to his sentencing and during or subsequent to his imprisonment, it
was determined by a court of common pleas that the offense of which he was
fotind guilty, incltading all lesser-included offenses, either was not committed by
him or was not committed by any person.

Case No. Yl Cti' xao39
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Therefore, prior to the 2003 amendment, an individual, stfcli as Plaintiff, who cotild not

establish his or her actual innocence could not be declared a`wrongfirlly imprisoned individual.'

Contrary to Defendant's asseition that the error in procedure prong does not change the

reclLxirement that the individual be innocent of a criminal offense, the 2003 amendment

provides an alternative way for an individual to recover. As the plain language of the statute

stands today, an individual, sucli as Plaintiff, who cannot establish actual innocence has a cause

of action against the State of Ohio if he or she can establish that an error in procedure ultiniately

resulted. in his or her release. In other words, the amendment provides an alternative to

recovery aside from actual innocence.

The Tenth District Cvui-t of Appeals recognized this alternative method of recovery in its

ruling in Nelson v. State of Ohio, 183 Ohio App.3d 83, 86-87, 2009-Ohio-3231, 915 N.E.2d 729:

The revised statute thus provides an alternative to the actual innocence
requirement: the person seeking wrongful inlprisonment status need only
establish that an error in procedure resulted in his or her release.

In Nelson, the Tenth District determined that, purstiant to the amended R.C.

2743.48(A)(5), the Court of Claims has jurisdiction over the damages issue of a wrongful

imprisonment claim even without an innocence determination by a court of common pleas,

pursuant to the amended R.C. 27/43.48(A)(5). After a jury trial, the appellant in Nelson had

been found not guilty of attempted murder, but guilty of felonious assault. A prior appeal

resulted in a reversal of the conviction due to an improper jury instructioil that felonious assault

was a lesser incltided offense to attempted murder. He was then re-indicted on charges of

felonious assault and appellant moved to dismiss the indictment on due process and speedy trial

grounds. The trial court denied the motion and the appellant entered a plea of no corrtest. An

appellate court held that appellant's trial rights to a speedy trial were violated aitd reversed the

trial court's ruling on the appellant's motion to dismiss. But, the appellate court's ruling did not

occtir tintil appellant had. been senteirced and had hegun serving time in prison. The appellant

Case No. iz CV 10039
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received a declaration from a common pleas court that he was a wrongfully imprisoned

individtial based on the procedural error prong. The Tenth District determined that the

declaration, even though only based upon the error in procedure prong, sufficiently created

jurisdiction for the Court of Claims.

In 2011, the Court of Claims awarded Nelson damages for 1,o65 days of wrongful

imprisonment, not upon proof ofinnocence, but rather proof of an error in procedure. Nelson v.

Otiav, Ct. of Claims No. 2oo8-09503-WI, 20i7-Ohio-4838, 2qxi Ohio Misc. LEXIS 417 (Aug. 4,

2011).

This alternative means of recovery recognizes that an individual could be wrongfully

imprisoned for other reasons besides innocence, such as an when an individual's constitutional

rights were violated as they were in Nelson. Indeed, wrongful imprisonment is not synonymous

with actual innocence.

•r. Procedural Errors Were Made by Both Officer Kaufman and the
Trial Court

Procedural error has not been defined by the legislattire for purposes of the error in

procedure prong. "Procedure," according to Black's Law Dictionary, is "a specific method or

cotirse of action; the judicial rule or manner for carrying on a ... criminal prosecution." Black's

Law Dicd.onary (gth ed. 2oo9). According to Black's Law Dictionary, "Criminal Procedure" is

defined as "the rules governing the mechanisms under which crirnes are investigated,

prosecuted, adjudicated and .punished. It includes the protection of accused persons'

constitutional rights." Id.

The Fourth Amendment to the United States Constitution sets out the right of an

individual to be secure "against unreasonable searches and seizures." The United States

Supreme Court through a multitude of case law, has delineated procedural steps law

enforcement officers must follow in order to e.nsure they are not violating a indi«dual's Fourth

Amendment rights. Evidence obtained in violation of an individual's constitutional rights is

Case No. ai CV10039
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suppressed and excluded from being tlsed against that individt2al during cotYrt proceedings. See,

Weeks v. LTnited States, 232 U.S. 383, 393, 34 S.Ct. 341, 58 LEd. 652 (1914) (holding that

evidence obtained in violation of the Fourth Amendment is to be excluded); ?tlapp v. Ohio, 367

U.S. 643, 655, 81 S.Ct. 1684, 6 L.Ed.2d. io81 (i961) (deciding that the Fourth Amendment, and

exelusionary rule, is applicable against the states); Wong Sun v. United States, 371 U.S. 471,

488, 83 S•'t. 407, 9 L.Ed.2d. 441 (1963) (holding that evidence is excluded as "fririt of the

poisonous tree" where the evidence to be excluded was acquired by "exploitation" of the

"primary illegality" in the search and seizure chain and the taint of the primary illegality has not

been purged); Terry v. Ohio, 392 U.S. 1, 21-22, 3o, 88 S.Ct. 1868, 2o L.Ed.2d 889 (1968)

(holding that reasonable articulable suspicion justifies a stop both limited in scope and duratiota,

and that a reasonable articulable suspicion that a subject is armed justifies a limited pat-down);

Arizona v. Johnson, 555 U.S. 323, 326-27, 129 S.Ct. 781, 172 L.Ed.2d 694 (2009) (holding that

"to proceed from a stop to a frisk, the police officer must reasonable suspect that the person

stopped is arrned and dangerous").

A warrantless search and seizure is not per se unreasonable only if an exception applies.

1n the case of Plaintiff, Officer Kaufman, who did not have a warrant, proceeded under an

exception, announced in Terry v. Ohio (1968), 392 U.S. 1, 88 S.Ct. 1868, 20 L. Ed. 2d 889,

which guides investigative stops. Under 1'erry, a "police officer may stop an individtial to

investigate unusual behavior, even absent a prior judicial warrant or probable cause to ari-est,

where the officer has a reasonable, articulable suspicion that specific criminal actiNity may be

afoot." Hill, 194 Ohio App.3d at 97. The Appellate Court analyzed the totality of the

circumstances and determined that Officer Kaufman illegally searched Plaintiff and illegally

seized objects from Plaintiffs person. Because of this, all evidence obtained during the illegal

search should have been suppressed.

Defendant asserts that the Ohio legislature did not intend to compensate "an individual

who committed a crime but was released solely because o€a technical vicilation of the Ohio Rules

Case No. u. CV ioo3}
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of Procedure." (Defendant Motion, page 7.) The procedural error in Plaintiff's case, however,

was not a mere technical violation. Nor, was it a mere error in the Ohio Rules of Procedure.

Rather, the procedtiral errors made in Plaintiffs case rest upon a complete disregard for one's

personal rights guaranteed by the Bill of Rights in the United States Constitution and Ohio

Constitution.

Under the guidelines of Terry, Officer Kaufman was required to liave reasonable

articulable suspicion in order to stop Plaintiff. Although Officer Kaufman had been informed a

stispect was driving a "newer," "possible" four-door vehicle. However, he stopped Plaintiff,

driving a two-door, eight-year old vehicle. Even assuming the color of the vehicle was enougli

reasonable stispicion to stop Plaintiff, once Plaintiff stepped out of the vehicle, Officer Kaufnnan

knew Plaintiff and knew that his name did not nlatch either of the two suspects whose names

were released over the radio by dispatch. Instead of releasing Plaintiff from the investigative

stop, the officer continued with an illegal search. As stated by the Appellate Court, once all of

the circumstances surrounding the initial stop are analyzed, "we are left with the stop of a black

man in a black car." Itill at 1116.

By niling that the search and seizure were illegal, the Appellate Court held that the trial

court erred in its decision to not suppress the evidence, therefore reversing its decision. In order

to reverse the trial court, the Appellate Court was required to independently, "withotrt deference

to the trail court's conclusion," determine as a matter of law "whether the facts meet the

appropriate legal standard." Hill at ¶S, (citing State v. Claytor, 86 Ohio App.gd 623, 620

N.E.2d 9o6 (1994). The exclusion or suppression of evidence obtained in violation of the Fourth

Amendmeart has multiple ftinctions, including discotiraging lawless police conduct. Terry, 555

U.S. at 12. Perhaps its most vital function is "the imperative of judicial integrity." Id., quoting

Elkins u. United States, 364 U.S. 2o6, 222, 80 S.Ct. 1437, 4 L.Ed.2d 1669 (196o). A ruling

admitting evidence, has the "necessary effect of legitit-nizing the conduct which produced the

evidence, while an application of the excttisionary rtile withholds the constitutional

Case No. 11 CV 10039
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imprimatur." Id. In the case of Plaintiff, the trial court was presented with a procedure that

outlines the manner in A^hich officers must proceed to ensure that an individual's rights are

enforced. The objective facts show that the circumstances sur.rounding Plaintiffs stop could not

stipport a constitutional seizure. The trial court erred when analyzing the facts of Plaintiff's

case, and determining the actions by the officer satisfied that procedttre.

3. An Error in Procedure Resulted in Plaintiff's Release

R.C. 2743.48(A)(5) requires that the error in procedure, resulted in Plaintiffs release.

The plain meaning of the term `resulted' connotes causation: the error in procedure must be

causally connected to the individual's freedom such that the only reasonable restilt of the error

must be release. Here, the Appellate Court reversed Plaintiffs conviction due to the errors in

procedure made by Officer Kattfman and the trial court's facttial analysis when ruling on the

motion to suppress. As a result, all evidence obtained during the illegal seareh was suppressed.

The basis for all criminal charges against Plaintiff was excluded.

Defendant alleges that because the Appellate Court simply reversed and remanded, not

dismissed and discharged as the cotart in Nelson, any errors did not ultimately result in

Plaintiffs release. Defendant asserts that the legislature did not intend for all persons whose

convictions were reversed to receive compensation for wrongftil imprisonment; if it had, then

Defendant asserts, the statute would have been written differently. To support this proposition,

Defendants point to Mickey v. Ohio .L)ep't of Rehab. & Corr., et cti., iottt Dist. No. o2AP-539,

2003-Ohio-9o, at n. 6, 2003 Ohio App. LEXIS 78. Defendants assert, the Tenth District in

Mickey "found that a simple reversal and remand for new trial did not eqtzate to wrongful

imprisonment." (Defendant Motion, page 9.) Mickey, however, was decided before the error in

procedure prong was added to R.C. 2743.48(A)(5). In Mickey, the Tenth District Court of

Appeals upheld the Court of Claints' decision rendering judgment for the Ohio Department of

Rehabilitation and Correction ("ODRC"), because appellant did not affirmatively prove his

Case No. r1 CV 10039
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innocence or secure a determination from a common pleas court that the appellant was

innocent. Alickey at 11 z4. Therefore, Mickey is inapplicable.

The Court's reading of the statute is not intended to declare that when an appellate court

reverses and remands a case, it is a`per se' proceduraI error. On the contraty I'laintifPs case is one

of a rare group of cases where a reversal by a court of appeals vitiates the basis for all criminal

liability. In the case of Plaintiff, whether the court reversed and remanded or whether the cotirt

dismissed is irrelevant. The result is the same: the Appellate Court's decision vitiates the basis

for all criminal liability. The only way Plaintiff cotild have been found liable for criminal activity

was based upon evidence illegally obtained by Officer Kaufman. The State recognized this when,

after the Appellate Court's decision, it noted the basis of the charges was gone and therefore, the

State could not prove the matler beyond a reasonable doubt. As such, Plaintiff has satisiied R.C.

2743.48(A)(5)•

E. CONCLUSION

The plain language of R.C. 2743.48 provides that an individual is not required to prove his

or izer innocence in order to be found a "wrongfully convicted individual." Here, Plaintiff has

shown that an error in procedure occurred, and that it ultimately resulted in his release: The Cotlrt

of Appeals declared the trial court erred in allowing the evidence, thereby vacating Plaintiffs

conviction, and in so doing, removing the entire basis of the State's charges. The only way Plaintiff

could have been found liable for crirninal actiuity was tlirough the errors in procedure in

enforcing PlaintiffDuane Hill's s-ubstarztiue rights.

The exclusion rule is a guard against police misconduct, acting as a deterrant "that Mthout

it, the constittttional guarantee against unreasonable searches and seizures would be a mere

`form of words °" Terry, at 12, quoting Mapp v. Ohio, 367 U.S. 643, 655 (1.961). It also ensures

that cottrts, which sit under the Constittttion, "will not be made party to lawless invasions of the

constitutional rights of citizens by permitting tanhindered governmental use of the fruits of such

invasions." Id.

Case No. 11 CV 10039
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Plaintiffs case is one where a reversal by a Court of Appeals removes the entire basis for

alleging criminal liability. Even if the Court's decision today minimally expands the pool of

individuals who could be declared a "wrongfully imprisoned individual," to hold otherwise has the

potential of legitimizing illegal and unconstitutional conduct. The procedural safeguards for the

Fourth Amendment exist to ensure that one's right to pzivacy is protected and that citizens are free

from unreasonable intrusion by the police. The wrongful imprisonment statute exists, not only to

compensate individuals who are innocent, but also to ensure that constitutional protections are not

mere wordso It serves as an incentive for police and courts alike to safeguard an individual's rights.

Having found that Plaintiff meets all five requirements of R.C.§ 2743.48 , the Court

finds that Defendant's Motion for Summary Judgement is not well taken, and hereby DENTIFS

Defendant's Motion for Sum7nary Judgment. The Court finds that Plaintiff s Motion for Sunlmary

Judgment is well taken, and hereby GRANTS summary judgment for Plaintiff, Dnane Hill. The

Court ADJUDGES AND DECREES that Plaintiff Duane Hill is a "wrongfully iniprisoned"

indi,^idual, as defined in. R.C.§ 2743.48.

THIS IS A r,INA.i>APPEALt1BLE ORDER.

IT IS SO ORDERED.
TIMOTHY S. HORTON, JUDGE

COPIES TO:

Benjamin Tracy, Esq.
Jarnes D. Owen, Esq.
OWEN FIRM LLC
5354 N. High Street
Columbus, Ohio 43214
Counsel for Plaintiff

Debra Gorrell Wehrle
Ohio Attorney General
x5o E. Gay Street,l.6th Floor
Cotumbus, Ohio 43215
Counsel for Defendant

Case No. xx Cti' 10039
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Franklin County Court of Common Pleas

Date: 07-18-2012

Case Title: DUANE ftILL -VS- OHIO STATE

Case Number: 11 CV010039

Type: MOTION GRANTED

It Is So Ordered.

r ^

^^'.sZ

ls1 Judge Tiniotliy S. Horton

Electronically signed on 2042-Jut-f 8 page 19 of 19
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