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INTRODUCTION

" Wliatever the reasons of the Legislatur•e in passing the act
rnay have been, ours is a government of laws, and courts must take
the law as they find it; aaad, if a cliange is to be made, the same
must be niade by the Legislature aiiel not by the courts. "

[Weaver v. State, 120 Ohio St. 44, 46 (1929)
(emphasis added), citing Ogden v. Blackledge, CiU.S.
(2Cra.nch) 272, 277 (1804)]

But here, the Ninth District Court of Appeals, in a split decision, "interpreted" the plain

and unambiguous language of the Ohio Mortgage Loan Act ("MLA"), R.C. 1321.51-.60, to

outlaw all MLA loans that are to be repaid in fiil1 in a single payment ("a single installment

loan"), thereby threatening to eradicate short-term consumer lending in Ohio. It did so by

construing the standard definition of an "interest-bearing loan" under R.C. 1321.51(F) in a

manner that violates common sense, basic rules of grammar, and this Court's precedent - making

Ohio an aberrational outlier in the world of finance. And, in doing so, the court of appeals'

decision not only usurps the function of the General Assembly, it strikes down the interpretation

of the Ohio Department of Commerce ("Department") that has controlled lending for the entire

MLA industry in Ohio for more than thirty years.

The Ninth District's error in misreading the MLA's plain language defining "interest

bearing loans" opened the door for the court to conclude that an entirely separate lending statute,

Ohio's Short Term Loan Act ("STLA"), R.C. 1321.35-.48, was "intended" by the General

Assembly to "proscribe" any single installment loans issued by MLA registered lenders like the

one here - a loan "to be repaid in full in two weeks." But the court below cited not a word from

the STLA to support its claim that it was intended to preempt lending under the long-existing

MLA - because that language simply does not exist. The General Assembly knew how to make



the STLA the exclusive lending authority for all loans of short duration. But it didn't do so. The

dissenting opinion below got it exactly right:

"[Njothing in the Short-Term Lender Act prohibits a loan
under the Mortgage Loan Act that satisfies tlte requirements of
the Mortgage Loan Act. "

[Appx. A-14, Decision ! j 24 (Dickinson, J., dissenting)]

The legislative history of the very bill that enacted the STLA, 2008 Am. Sub. H.B. 545

("H.B. 545"), makes it clear that the General Assembly did not intend to make the STLA the

exclusive lending authority for all single installment loans of short duration. During its

consideration of H.B. 545 and then again shortly after its passage, the General Assembly was

presented with proposed amendments that would have precluded all short-term or single

installment loans under the MLA. On. both occasions, the General Assembly rejected the

proposed amendments.

But here, the court of appeals' decision below mentions not a word about H.B. 545's

legislative history and the General Assembly's rejection of the very same amendments to the

MLA that the court of appeals judicially adopted through its unfounded "interpretation" of the

MLA's standard definition of "interest bearing loans."

STATEMENT OF FACTS

I. Appellee Scott Defaults On His Loan Agreement With Cashland, The Form Of
Which Was Approved By The Department Under The MLA

It is undisputed that Appellant Ohio Neighborhood Finance, Inc. dba Cashland

("Cashland") is a MLA registrant pursuant to R.C. 1321.53. [Tr. at 83] As such, it is authorized

to make loans consistent with the provisions of the MLA. R.C. 13221.57. Cashland has never

sought registration, nor proposed to do business, under the STLA. And even though the

Department has conducted over 150 on-site examinations of Cashland's Ohio branch offices
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since 2008, the Department has never asserted that the STLA applies to any of Cashland's MLA

loans.

On December 5, 2008, Rodney Scott entered into a Customer Agreement with Cashland

for a $500 loan due two weeks later on December 19, 2008. [Supp. at 1, 9-10; Tr. at 24-25] The

loan agreement is identical in all material respects to Cashland's sample loan agreement that the

Department reviewed and approved earlier that same year> The loan agreement specifically

stated that it is "governed by the laws of the State of Ohio, including the Mortgage Loan Act,

Ohio Revised Code Section 1321.51 to 1321.60." [Supp, at 2]

The interest and fees that Scott agreed to pay for the loan are straightforward, expressly

perznitted by the MLA, and standard in many types of loans:

• Interest of 25% per annum as expressly allowed by R.C. 1321.571. [Supp. at

1] Thus, Scott would owe $5.16 of interest on December 19, 2008 if he did

not prepay before the due date.l

• A $10 credit investigation fee, which was added to the principal amount owed

by Scott as permitted by R.C. 1321.57(H)(1)(c). [Supp. at 1, 15; Tr. at 48]

0 A$301oan origination fee as permitted by R.C. 1321.57(J)(1)(b). [Supp, at 1]

Significantly, the loan agreement expressly permitted Scott to prepay the loan in whole or

part "at any time" without penalty. The agreement also explained that if Scott prepaid, less

interest would accrue and thus Scott would owe less than $5.16 of interest. 'The "Prepaymentl

Cancellation" section of the loan agreement states:

You may prepay your obligations under this Customer
Agreement in any amount at any time and you will not incur an
additional charge, fee or penalty. Partial or full prepayment of

"Interest" under R.C. 1321.51(E) does not include "loan origination charges" or "other
fees and charges specifically authorized by law."
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the Princ:ipal Amount of this loan will reduce the amount of
interest that will accrue. [Supp, at 1]

Cashland also provided Scott with its standard Extended Payment Plan option. Under this

plan, if a customer informs Cashiand that he or she is not able to repay the loan when it becomes

due, Cashland extends the due date by four months and permits the customer to repay the amount

owed in four monthly installments - without charging any extra interest or fees. [Tr. at 32-33,

35] Scott's loan agreement states:

EXTENDED PAYMENT PLAN. Not more than once in
any twelve (12) month period, you may opt into an extended
payment plan ("EPP") if you are unable to repay your loan when
due.... You must opt into the EPP by the close of business on the
Payment Date.

[Supp. at 2]

But Scott chose not to opt into the Extended Payment Plan. Instead, he defaulted on the

loan agreement by letting the December 19, 2008 due date come and go without contacting

Cashland or making a payment. [Supp. at l. l; Tr. at 26] Several months later, Scott made two

payments to Cashland totaling $35. [Supp. at 7-8; Tr, at 11-12] It is undisputed he failed to

make any further payments.

II. A Split Court Of Appeals Concludes The MLA Does Not Authorize The Loan
Agreement

After Cashland made unsuccessful efforts to collect Scott's unpaid loan, it filed a

complaint against Scott in the Elyria Municipal Court in Lorain County, Ohio on May 28, 2009 -

five months after Scott's default. Scott never appeared or filed a responsive pleading in the

lawsuit. On August 25, 2009, Cashland filed a motion for default judgment, seeking recovery of

the unpaid principal balance and the fees and interest permitted by the MLA.

Despite Scott's failure to appear and the lack of any opposition to Cashland's claim, a

magistrate of the Elyria Municipal Court took the unprecedented step of holding an evidentiary
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hearing on April 1, 2010 in which he took an active role cross-examining Cashland's witness

about Cashland's general business practices. On March 25, 2011, the magistrate issued a

decision, recommending that Cashland be granted judgment of only $465 plus 8% interest

without any recovery for MLA fees. In doing so, the magistrate ruled that Scott's loan was not

perinitted by the MLA and that the STLA prohibited the fees and interest Scott had agreed to

pay. The Elyria Municipal Court subsequently adopted the magistrate's decision without

change.

On December 3, 2012, the Ninth District Court of Appeals issued a split decision

affirming the trial court's judgment. The court of appeals is the first appellate court in this State

to hold that the MLA does not permit single installment loans. It did so by misconstruing the

standard definition of an "interest-bearing loan" under R.C. 1321.51(F) in a manner that violates

basic rules of grammar adopted by this Court and reverses thirty year's of MLA interpretation

and enforcement by the Department. The court of appeal's misreading of MLA's plain

definition of "interest bearing loan" led the court to compound its error by then reading the MLA

"in pari materia" with the STLA, The Ninth District concluded that the STLA was "intended"

by the General Assembly to "proscribe" any single installment loans under the MLA. But

neither the STLA's language nor its legislative history supports this conclusion.

ARGUMENT

The error in the Ninth District's decision arises from a fundamental lack of understanding

that Ohio has three separate and alternative statutory provisions under which lenders can

be licensed to make unsecured loans. Contrary to the unsupported assumption underlying the

decision below, it is clear that the General Assenibly's intent in adopting the STLA was to

replace one, but only one, of the three with a new alternative, the STLA. Given the importance
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of understanding these alternative lender licensing statutes and how the enactzn:ent of the STLA

fits into Ohio's overall regulatory picture, we start with a short history of single installment

lending in Ohio.

1. History Of Single Installment Lendint: In Ohio

A. Prior To The Enactment Of The STLA, The IVILA. Was One Of The Three
Alternative Licensing Statutes Allowing Single Installment Loans Of Short
Duration

Prior to the adoption of the STLA in 2008, non-bank lenders in Ohio had three options

fornlaking short-tenn, single installment loans: (1) the MLA, R.C. 1321.51 to 1321.60, which

permits "interest bearing" loans without requiring a minimum term or number of installnlents;

(2) the Small Loan Act, R.C. 1321.01 to 1321.19, which has the sainelanguage as the MLA in

allowing "interest bearzn^" loans, R.C. 1321.13; and (3) the Check-Cashing Lender Act, fonner

R.C. 1315.35 to R.C. 1315.44.

The MLA has been Ohio's f-undamental lending law for non-bank lenders since at least

1981 when the MLA was expanded to perinit not only its naine-sake mortgage loans, but also

general unsecured loans. See 1981 H.B. 134 (amending R.C. 1321.52(C) to permit a registrant to

"make unsecured loans"). The scope of the MLA expanded, but the name of the statute simply

didn't change. A review of the more than 1400 entities holding MLA certifieates of registration

illustrates the broad diversity of MLA lenders.2 MLA registrants include auto lenders, finance

companies making unsecured loans, rent-to-own companies, pawnshops, and even grocery stores

and construction companies. Each is regulated by the Department, which is vested by the

General. Assembly with authority to license applicants under, and assure their regulatory

compliance with, the MLA. R.C. §§ 1321.53, 1321.54, and 1321.55.

2 A list of the entities holding MLA certificates of registration may be found at:
https://elicense2-sec ure:corn. ohio. god /Lookup/Li censel.ookup. aspx.
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MLA registrants have been making single installment loans witlz the blessing of the

Department and under its close supervision since 1979. That's when the General Assembly

enacted Amended I-I.B. 511, which amended the MLA to allow MLA registrants to make

"interest-bearing" loans (in addition to precomputed loans). Importantly, when the General

Assembly did so, it deleted the then-existing requirement (under the prior R.C. 1321.57(A))

that a loan must be "repayable in substantially equal installments...." 1979 Am. H.B. 511;

Section 1, 138 Ohio Laws, Part II, 2938, 2942 (emphasis added). [Appx. A-54] The 1979

amendment eliminated the requirement of repayment in multiple installments for "interest-

bearing" loans and imposed no limitation on the number or timing of installments in the new

statutory definition of "interest-bearing loans." The amended R.C. 1321.57(C) simply stated:

"With respect to interest-bearing loans: (1) interest shall be computed on unpaid principal

balances outstanding from time to time, for the actual time outstanding."3 [Appx, A-54]

Ever since H.B. 511 was passed in 1979, the Department has read the MLA to permit

single installment, itrterest-bearing loans. In fact, the Department has historically approved

many different single installment lending programs under the MLA:

• Tax refund loans, repayable in one installment when the tax refund is
received.

Agricultural loans to farmers to purchase supplies and seed, repayable
in one installment due after crops are harvested.

• Reverse mortgages that are paid in a single installment usually upon
the death of the debtor.

In contrast to interest-bearing loans, H.B. 511's amended R.C. 1321.57(D)(1)
specifically required that "precomputed loans ... shall be repayable in substantially equal and
consecutive monthly installments of principal and interest combined." [Appx. A-54 (emphasis
add.ed)] Under the Latin phrase, expression unius est exclusion alterius, the General Assembly's
express inclusion of a requirement of equal monthly installments only for precomputed loans
"argues strongly that it was not the legislature's intent" to apply that requirement to interest-
bearing loans. Investors RNT One v. Jacobs, 46 Ohio St.3d 176, 181 (1989).
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• Tradesmen loans for funds to purchase materials for a project,
repayable in one installment due after the project is completed and the
customer has paid the tradesman.

• Certificate of deposit loans made to persons who have immediate cash
needs but whose funds are tied up in a CD with a penalty for early
withdrawal. These loans are repayable in one installment due when the
CD matures.

• Investment loans made to individuals for making business and other
investments. These loans are repayable in one installment wlten the
individual expects to receive a return on the investment.

When the third statute authorizing single installment loans, the Check-Cashing Lender

Act, was adopted in 1995, most (if not all) lenders of short-term consumer loans naturally elected

to become licensed under, and began making loans pursuant to, the Check-Cashing Lender Act

because it permitted significantly more generous fees and interest than either the MLA or the

Small Loan Act allowed. The MLA and Small Loan Act, however, continued to provide

alternative statutory authorization for their registrants to make single installment loans of short

duration if a lender chose to be licensed and regulated thereunder.

B. H.B. 545 Repealed Onhr One Of The Three Alternatives For Single
Installment Loans Of Short Duration

In 2008, the General Assembly changed the three-part alternative licensing authority for

single installment loans when it enacted the STLA. The legislation implementing this change,

H.B. 545, repealed only one of the three preexisting alternatives that provided lending authority

to make single installment loans of short duration - the Check-Cashing Lender Act, which

permitted significantly higher fees and interest compared to the other two. See Sectior.3 of H.B.

545. [Appx. A-58] l I.B. 545 replaced that alternative with the STLA. See Section 1 of H.B.

545.
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But importantly, H.B. 545 did not eliminate or otherwise limit the two other alternatives

for single installment loans of short duration: the MLA or the Small Loan Act. Contrary to the

Ninth District's assumption in this case, H.B. 545 expressly acknowledges the continuing

availability of licensing for short-term, single installment lenders under statutes other than

the STLA. It does so in Section 4(B), which expressly provides a license fee discount to lenders

who wish to continue short-term lending under one of the two remaining alternative lending

statutes (the Small Loan Act):

If any person licensed under sections 1315.35 to 1315.44 of
the Revised Code [the Check-Cashing Lender Law] on the effective
date of this section applies for a license to operate under sections
1321.01 to 1321.19 of the Revised Code [the Small Loan Act] for
the 2008 licensing period ending June 30, 2009, that person shall pay
only one-half of the license fee provided for under section 1321.03
of the Revised Code.

[Appx. A-59, H.B. 545, Section 4(B) (emphasis added)]

H.B. 545's express recognition of the Small Loan Act as an alternative lending authority

to the STLA for short-term loans totally underinines the fundamental assumption as to the

General Assembly's intent, upon which the court below based its decision. Indeed, it is

dispositive in the instant action because Section 4 unequivocally allows short-term, single

installment lending under the provisions of the Small Loan Act, which are identical to the

MLA's provisions at issue in this case. Just like the MLA's R.C. 1321.57(A), R.C.

1321.13(A) of the Small Loan Act states: "Loans may be interest-bearing or precomputed." Just

like the definition of "interest-bearing loan" in R.C. 1321.51(F) of the MLA, R.C. 1321.01(A)(6)

of the Small Loan Act defines "interest-bearing loan" as "a loan in wliich the debt is expressed as

the principal amount and interest is computed, charged and collected on unpaid principal

balances outstanding from time to time." And like the MLA, the Small Loan Act has no
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minimum limit on loan duration or the number of installments. There is simply no substantive

difference between the pertinent provisions of the Small Loan Act and the MLA that permit

single installment loans of short duration.

Tl1us, after the enactment of H.B. 545, a lender has the option of obtaining a STLA

license and charging an interest rate of 28% under :R.C. 1321.40(A), without additional fees. Or,

a lender may obtain a license and operate under either the Small Loan Act or the MLA. If the

lender chooses to be licensed under the MLA, it must charge a lower interest rate than is

authorized by the STLA, but it may also charge a $10 credit investigation fee and an origination

fee that are not permitted under the STLA. R.C. 1321.57(H)(1)(c), (J)(1). The choice among

these three alternatives (MLA, STLA, or Small Loan Act) is the lender's; Ohio's statutes permit

it to be licensed and make single installment loans of short duration under any of the three.

C. The General Assembly Reiected Proposed Statuton, Language That Would
Have Prohibited Short-Term Loans Under The iV1LA

The legislative history of H.B. 545 also confirms the error of the court of appeals as to

the General Assembly's intent in passing the STLA. While H.B. 545 was being considered by

the Senate, the Department notified state senators that if the STLA was enacted, lenders

previously licensed under the Check-Cashing Lender Act would begin using the MLA and the

Small Loan Act as alternative lending authorities. On May 8, 2008, the Department submitted

language for consideration of the General Assembly that would amend the not-yet-adopted H.B.

545 to prohibit single installment loans under the MLA and the Small Loan Act of a duration less

than three months --- thus eliminating short-term loans under either of those alternative statu.tes.

The Department proposed amending R.C. 1321.59 of the MLA to include a new division (E):

Except where the annual percentage rate is 25% or less as
calculated in accordance with the federal. Truth in Lending Act (i) no
registrant shall make a loan under sections 1.321.51 to 1321.60 of
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the Revised Code [the MLA] having a term of less than three
months or a loan having less than three installments....4
(Emphasis added).

[Appx. A-1 to Amicus Brief of Richard Keck, Former
Deputy Superintendent of Department's Division of
Financial Institutions]

But despite the fact that legislators were told by the Department that lenders could (and

would) use the MLA and Small Loan Act as alternative authority for making short-term, single

installment loans, the General Assembly never adopted the Department's proposed Ianguage.

Indeed, public statements made by members of the General Assembly at the time of the

adoption of H.B. 545 expressly recognized that the STLA was not intended to preempt short-

term Iending under other existing statutory schemes. On May 12, 2008, during consideration of

the legislation by the Senate Committee on Finance and Financial Institutions, Senator John

Carey (R-Wellston) stated: "We're looking at ways to encourage payday lenders to go under the

Small Loan Act as it is in current law [and not just the STLA]. You can have origination fees

under the Small Loan Act.'° [5/12/08 Gongwer Ohio Report] Two days later, when the Senate

passed an amended version of H.B. 545 containing Section 4, Senate President Bill Harris (R-

Ashland) publicly said he was hopeful that revisions the Senate Committee made to the bill

would encourage lenders to offer cheaper loans under the existing Small Loan Act. [5/14/08

Gongwer Ohio Report]

In fact, the day H.B. 545 was signed into law, the sponsor of H.B. 545, Representative

Chris Widener, was quoted in a June 2, 2008 Gongwer Ohio Report as encouraging payday

lenders to consider their alternative options under existing law:

4 Adopting the federal Truth in Lending Act's ("TILA's") APR definition would have tlie
effect of precluding fees under the MLA because, unlike the existing MLA, TILA includes all
fees in the calculation of APR.

11



Our message to them [payday lenders] is try again. Try
again, because there is an origination fee, there is interest, there are
other sorts of things available under the Small Loan Act.... When
we took a look at it, it seemed to provide a pretty good
frametivork for short-term-type lending. (Emphasis added).

Having rejected the Department's proffered language aznending H.B. 545 to eliminate

shot-t-term, single installment loans under the MLA and Small Loan Act when the STLA was

adopted in 2008, the General Assembly once again, a year later, rejected amendments to the

MLA that would have curtailed single installment MLA loans of short duration. On June 4,

2009, Rep. Matt Lundy (D-Elyria) sponsored H.B. 209, which was assigned to the House

Financial Institutions, Real Estate & Securities Committee. [Appx. A-67] H.B. 209 sought to

amend the MLA to curtail single installment loans and loans with a term of less than three

months. Specifically, H.B. 209 sought to add the following language to R.C. 1321.59 of the

MLA:

(E)(1) No registrant shall make a loan of one thousand dollars
or less under sections 1321.51 to 1321.60 of the Revised Code that
will obligate the borrower to pay an annual percentage rate for the loan
that exceeds twenty-eight per cent, as calculated in compliance with
the "Truth in Lending Act," 82 Stat. 149 (1980), 15 U.S.C. 1606,
unless one of the following applies:

(a) The term of loan is greater than three months.

(b) The loan contract requires the borrower to repay the
loan in three or more monthly installments of
substantially equal amounts.

[Appx. A-64, H.B. 209 (emphasis added)]

But H.B. 209 died without being adopted; the General Assembly again chose not to

outlaw short-term, single installment loans under the MLA. As such, the MLA continues as one

of three statutory alternatives under which lenders in Ohio can be licensed to make single

installment loans of short duration. ln sum, nothing in the history of the enactment of the STLA
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supports the Ninth District's unfounded assumption that the STLA was intended to prohibit

MLA registrants from making short-term, sizagle insta.llm.ent loans under the MLA.

D. The nepartment Of Commerce Continues Its Longstandiniz Policy Of
Permitting Single Installment Loans Under The MLA

Since the adoption of the STLA in 2008, the Department - which is vested with

responsibility for compliance and enforcement of the STLA - has continued to allow single

installment MLA loans of short duration, just as it has for nearly three decades before the

enactment of the STLA. In fact, the Department publicly reports that it has permitted hundreds

of MLA registrants throughout Ohio to make literally tens of thousands of single installment

loans to Ohioans under the MLA each year. The Department's own MLA Annual Report

discloses that, in 2009 alone, over 1.6 million MLA loans - totaling $743 million - were

"repayable as single payment demand loan[s.]" See www.cnrn.ohio.gov/fiin/docs%5C`frin

AnnualReport2009.pdf. Ohioans' demand for this type of lending has not abated since 2009, so

untold thousands of single installment MLA loans have been, made under the Department's close

oversight and with its regulatory blessing.

The Department's policy of permitting single installment MLA loans is reflected by the

process Appellant Cashland had to tindertake to become licensed as a MLA registrant. When

Cashland applied for its MLA license in 2008, the Department required it to submit sample loan

documents that Cashland proposed to use. The Department did so to assure that Cashland's

proposed loan agreements "are in compliance witli the Ohio Mortgage Loan Act" before

registration is approved. See Department's MLA Registration Application Form at

http:Ilwtivw.pdffiller.com116687454-fiin_SLApp-srnall-loan-rnain-of^ce-application---Ohio-

Departnaent-of-CUmmeNce--Variaus-Fillahle-Fortnscom-Uhio.
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In response, Cashland submitted its sample Customer Agreement to the Department. Its

sainple loan agreement expressly provided for a single installment payment for an interest-

bearing loan. It was identical to the loan agreemel-it signed by Mr. Scott in. all material respects:

Payment Schedule: One payment in the amount of $ due on
(Payment Date).

PROMISE TO PAY. You promise to pay us $_ (the
Principal Amount of this loan) plus interest at a rate of 25% per
annum on the principal outstanding for the time outstanding from
the date of this Customer Agreement until paid in full. Interest
shall be computed daily upon the principal balance outstanding by
using the simple interest method, assuming a 365-day year.
(Emphasis added).

After reviewing Cashland's sample loan agreement, the Department approved Cashland's

application and issued it a cei-tificate of registration as a MLA lender. In doing so, the

Department never suggested that the proposed loan agreement providing for a single installment

was precluded under the MLA. To the contrary, its approval of Cashland's MLA registration

was yet another acknowledgment that single installment loans are permitted under the MLA.

Since Cashland was granted MLA registration in 2008, the Department has conducted

over 150 on-site examinations of Cashland's branch offices (including the office where Scott

obtained his loan in Elyria) to ensure that its loans comply with the MLA. Not once has the

Department ever challenged - or even commented on - the single payment feature of Cashland's

MLA loans. Nor has the Department ever asserted that the STLA applies to Cashland's MLA

loans. Rather, the Department has renewed Cashland's MLA license annually.
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E. The Attorney General Confirms The Department's Position That The STLA
Is Not The Exclusive Authority For Single Installment Loans Of Short
Duration

Shortly after the STLA was enacted in 2008, the Attorney General reviewed the

provisions of the STLA. In her Opinion, the Attorney General agreed with the Department's

position that the STLA is not the exclusive authority for short-term loans:

[T]he fact that R.C. 1321.35 defines `[s]hort-term loan' as
`a loan made pursuant to R.C. 1321.35-48' makes it clear that the
[STLA] licensing applies only to lenders making loans under the
Short-Term Loan Act, and not to all lenders of loans of short
duration.

[2008 Ohio Atty.Gen.Ops. No. 2008-036, at *3]

The Attorney General also concluded that "[i]f a person has a valid license to make

another type of loan" under a different statute, "that loan is not a short-term loan subject

to the limitations" of the STLA. Id. at n.5 (emphasis added). The Attorney General relied on

Section 4 of H.B. 545 -- which provided short-term lenders with license fees discounts to operate

under the Small Loan Act - in concluding that, even after the passage of the STLA, a lender can

be licensed to malce short-term loans under "more than one lending law." Id. at *3 n.4. The

Attorney General tloted that this reading "is consistent with the position taken by the Department

of Commerce's Division of Financial Institutions." Id. at *3.

Given the Attorney General's recognition that the STLA does not preclude short-term,

single installment loans under other alternative lender-licensing statutes and the history

supporting her conclusion, we now turn to the law requiring reversal of the decision below.
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Proposition of Law No. I: The plain and unambiguous language of
Sections 1321..51(F) and 1321.57 of the Ohio Mortgage Loan Act permits
N1:LA registrants to make single installment, interest-bearing loans.

A. The Plain Language Of The MLA Permits Interest-Bearing Loans Without
ReguYrina A Minimum Number Of Payments

For the first time since the MLA was expanded in 1979 to generally permit interest-

bearing loans, the Ninth District Court of Appeals has barred all single installment loans under

the MLA by misconstruing R. C. 1321.51(F)'s unambiguous term, "interest-bearing" loan, which

does not even speak to the number of installments for a MLA loan.

It is axiomatic that construction of a statute begins (aiid here, ends) with the statute's

express language. The "preeminent cannon" of statutory construction "requires us to `presume

that [the] legislature says in a statute what it means and means in a statute what it says

there.'"' State ex rel. Lee v. Karnes, 103 Ohio St.3d 559, 2004-Ohio-5718, 27 (emphasis

added), cl-Lioting BedlZoc Ltd., LLC v. Uazited States, 124 S. Ct. 1587, 1593 (2004). Accord: State

ex r•el. Celebrezze v. Board of County Comm'rs ofAllen County, 32 Ohio St.3d 24, 27-28 (1987)

("it is a cardinal rule of construction that where a statute is clear and unambiguous, there is no

occasion to resort to the other means of interpretation.... An unambiguous statute is to be

applied, not interpreted"). This Court, in Tomasik v. Toinasik, 111 Ohio St.3d 481, 2006-Ohio-

6109, explained: [T]he intent of the law-makers is to be sought first of all in the
language employed, and if the words be free from ambiguity and doubt,
and express plainly, clearly and distinctly the sense of the law-making
body, there is no occasion to resort to other means of interpretation. The
question is not what did the general assembly intend to enact, but
what is the meaning of that which it did enact. That body should be
held to mean what it has plainly expressed, and hence no room is left
for construction.

[Id. at 483, quoting Slingluff v. Weaver, 66 Ohio St.
621, Syllabus ^ 2 (1902) (emphasis added)]
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Contrary to the holding below, the MLA plainly permits its registrants to make interest-

bearing loans without requiring more than a single payment by the borrower. R.C. 1321.57(A)

provides:

Notwithstanding any other provisions of the Revised
Code, a registrant may contract for and receive interest ... at a
rate or rates not exceeding twenty-one per cent per year on the
unpaid principal, balances of the loan. Loans may be iizterest-
beraring or precomputed. (Emphasis added). 5

R.C. 1321.51(F) defines an "interest-bearing loan" as "a loan in which the debt is expressed as

the principal amount ancl interest is computed, charged, and collected on unpaid principal

balances outstanding from time to time."

It's that simple. R.C. 1321.57(A) and R.C. 1321.51(F) broadly authorize a MLA

registrant to make "interest-bearing" loans without establishing a minimum limit on the loan

terni or the nunlber of installments. Here, the operative language of Scott's loan agreement

follows the express language of R.C. 1321.51(I')s definition of an "[i]nterest-bearing loan":

PROMISE TO PAY. You promise to pay us $500.00 (the Principal
Amount of this loan) plus interest at a rate of 25% per annum on the
principal outstanding for the time outstanding from the date of this
Customer Agreement until paid in full. Interest shall be coniputed
daily upon the principal balance outstanding by using the simple
interest method, assuming a 365-day year.

[Supp. at 1 ]

This interest-bearing loan language in Scott's loan agreement distinguishes it from a

precomputed loan, for which the debt is always expressed as a fixed amount of both principal

and precomputed interest regardless of prepayment. R.C. 1321.51(G). As the court of appeals

properly noted, Cashland's loan to Scott is not a precomputed loan.

5 R.C. 1321.571 permits an interest rate of 25 percent "[a]s an alternative to the interest
permitted in division (A) of section 1321.57."
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B. The Court Of Anneals Misread The MLA's Plain Language By Ignoring
Basic Rules Of Grammar

The court of appeals below violated the cardinal rule of statutory construction by

resorting to "interpret" R.C. 1321.51(F), rather than just applying its plain terms. The court did

so by ignoring basic rules of grammar and finding an ambiguity in R.C. 1321.51(F)s definition

of "interest-bearing loans" where none exists. The court of appeals stated:

According to Cashland, ".from time to time" modifies
"unpaid principal balances outstanding[,]" and, therefore, a loan
could be interest-bearing even if it was collected in a single
installment. However, "from time to time" could just as readily
modify "computed, charged, and collected[,]" which would require
interest to be collected in multiple installments.... In other words,
the statute is ambiguous.

[Court of Appeals' Decision T 8]

This erroneous conclusion opened the door for the court to consider factors outside of the

plain terms of the statute. [Court of Appeals' Decision T 9] The court of appeals thus

"interpreted" R.C. 1321.51(F) in pari materia with the court's unsupported assumption as to the

legislative intent behind adoption of the STLA. Without reference to any provision of the STLA,

the court concluded that the General Assembly intended the STLA to prohibit all loans of short

duration like the one Scott received from Cashland and, thus, an "interest-bearing loan" under

R.C. 1321.51(F) of the MLA must require more than a single installment. So, the court of

appeals determined that the phrase "from time to time" at the end of the definition of "interest-

bearing loan" in R.C. 1321.51(F) somehow modifies the verb phrase "computed, charged, and

collected" earlier in the sentence, rather than the last antecedent of "from time to time": "unpaid

principal balances outstanding."

The court of appeals should never have resorted to the in pari materia rule of

construction in the first place. That rule "is limited to those situations where some doubt or
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ambiguity exists in the wording of a statute." State ex r-el. Celebrezze, 32 Ohio St.3d at 27-28.

The rule was never meant to permit courts "to ignore the plain and unambiguous language in a

statute in the guise of statutory interpretation." State v. lirtrtz„ 28 Ohio St.3d 36, 37-38 (1986).

The court of appeals found an ambiguity in R.C. 1321.51(F) only because it disregarded

the well-settled Rule of the Last Antecedent, wllich this Court has adopted as a basic rule of

grammar in statutory construction cases. When reading a statute, "[w]ords and phrases shall be

read in context and construed according to the rules of grammar and common usage." R.C. 1.42.

One such grammatical rule is the Rule of the Last Antecedent - that is, a modifying phrase refers

solely to the word or phrase that immediately precedes it. In Iledges v. h'ationwide Mutzlal Ins.

Co., 109 Ohio St.3d 70, 20(}6-Ohio-1926, the Court held:

R.C. 1.42 provides that "[w]ords and phrases [in. a statute]
shall be read in context and construed according to the rules of
grammar and common usage." The rules of grammar are clear
that referential and qualifying words and phrases, where no
contrary intention appears, refer solely to the last antecedent.

[Id.. at 75, citing Indep. Ins. Agents of Ohio, Inc. v.
Fabe, 63 Ohio St.3d 310, 314 (1992) (emphasis added)]

Here, the plain meaning of "interest-bearing loans" under R.C. 1321.51(F) is obvious

once the grammatical Rule of the Last Antecedent is properly applied. In the phrase "interest is

computed, charged, and collected on unpaid principal balances outstanding from time to time,"

the preposition "from time to time" modifies its last antecedent (the word that immediately

precedes it), "outstanding," to form the common adjectival par-Cicipial phrase "outstanding from

time to time." That phrase in turn modifies its last antecedent, "balances," which is part of the

noun phrase "unpaid principal balances." Thus, a loan is "interest-bearing" under R.C.

1321.51(I') when interest is computed, charged, and collected based on the amount of the unpaid

principal balance at any particular time. When the outstanding balance changes from time to
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time (as is the case when a borrower prepays), interest must be computed, charged and collected

based on the resulting, lower principal balance. This is what distinguishes an interest-bearing

loan from a precomputed loan for which the debt includes a precomputed amount of interest.

Indeed, the phrase "outstanding from time to time" is commonly used in the finance

world to modify "principal balances" - just as it does in the MLA. See, e.g., Maloof v. C.I.R.,

456 F.3d 645, 649 (6th Cir. 2006) ("Borrower agrees to pay Bank interest on the unpaid principal

balance outstanding from time to time on the Demand Loan"); Prudential Ins. Co. of Am. v.

City ofBoston, 479 B.R. 210 (1st Cir. 2012) (loan provided that "interest on the principal balance

of the Loan outstanding from time to time shall accrue from the Closing Date up to and

including the Maturity Date...."); Highlands Ina'. Bank v. Pages-Morales, 2012 WL 1802364, *3

(S.D. Fla. 2012) (guaranty defined indebtedness as "all of the principal amount outstanding

from time to time and at any one or more times, accrued unpaid interest thereon"); Garv Comej°,

Inc. v. Wallace, 2001 WL 1173498, * 1(N.D. 111. 2001) ("[i]nterest shall accrue ... on the unpaid

principal amount of this Note outstanding from time to time...."); In re Staley, 2000 WL

33709684, *1 (Bankr. D.S.C. 2000) (promissory note specified "interest to be due and to accrue

on the unpaid principal balance outstanding from time to time hereon from the date hereof

until maturity"); Smith v. Town 1VoYth Bank, 2012 WL 5499406, *3 (Tex. App. 2012) (guaranty

defines indebtedness as "all of the principal amount outstanding from time to time"); Stepping

Stone Ilomes, Inc. v. Wisconsin Public Service Corp., 2011 WL 3300200, *2 (Wis. App. 2011)

(contract provided that buyer would pay $85,500 with interest "on the balance outstanding from

time to time") (emphasis added).

When R.C. 1321.51(F) is read correctly, no ambiguity exists. A loan is interest-bearing

where, as here, the debt is expressed as the principal amount, and interest is determined based on
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the thezi-existing principal balance. Such a loan is "interest-bearing," regardless of how many

times interest is collected or the number of scheduled installments. As Judge Dickinson's

dissenting opinion below succinctly states:

[The loan agreement] indicated that [Cashland] would
compute on a daily basis the amount of interest that [Cashland]
would charge and collect from Mr. Scott based on the "principal
balance outstanding" at the time of computation. It further
explained that Mr. Scott could "reduce the amount of interest that
will accrue" on the loan by prepaying some or all of the Principal
Amount, I'he Agreement, therefore, satisfied the requirements of
an interest-bearing loan under Section 1321.51(F).

[Decision ¶ 19 (Dickinson, dissenting)]

Contrary to the split majority's conclusion below, the plain language of R.C. 1321.51(F)

does not even speak to the number of installments for an interest-bearing loan; it simply states

how the borrower's debt is expressed and how interest is determined. No language in R.C.

1321.51(F) states that an interest-bearing loan cannot be a single installment loan. So long as

interest is calculated based on whatever the principal balance is at that point in time, it does not

matter whether the loan is to be paid in a single installment or over multiple installments. It is

still an "interest-bearing loan" under R.C. 1321.51(F) and thus is permitted by the MLA.

C. The Court Should Defer To The Department's Longstanding Allowance Of
Single Installment MLA Loans

As previously noted, the Department of Commerce - the state agency charged with

regulating and enforcing the MLA - has consistently applied the plain language of R.C.

1321.51(F) by permitting single installment loans under the MLA for more than thirty years. But

here, the court of appeals compounded its fundamental error of going beyond the unambiguous

language of R.C. 1321.51(F) by ignoring - indeed, not even mentioning a single word about -

the Department's allowance of single installment loans under the MLA. In doing so, the lower
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court eschewed the "well-settled rule that courts, when interpreting statutes, must give due

deference to an administrative interpretation formulated by an agency that has accumulated

substantial expertise, and to which the General Assembly has delegated the responsibility of

implementing the legislative command." Swallow v. Industrial Comm'n of Ohio, 36 Ohio St.3d

55, 57 (1988) (emphasis added); Maitland v. Ford Motor Co., 103 Ohio St,3d 463, 468, 2004-

Ohio-5717; State ex t•el. McLean i^ Industrial C'omm'n of Ohio, 25 Ohio St.3d 90, 92 (1986).

The coui-t of appeals has created a regulatory nightmare for the Department and Ohio

lenders by striking down the administrative interpretation and enforcement that have controlled

the licensing and examination review of MLA lenders for more than thirty years - without even a

passing reference (let alone deference) to the Department's historic position.

D. Ohio's Other Courts of Appeals Consistently Follow The MLA's Plain
Language And Enforce Single Installment Loans

Like the Department, courts of appeals in at least seven other Ohio districts follow the

plain reading of the MLA and have consistently upheld judgments for Cashland on single

installment loans under the MLA:

® Second District: Ohio Neighborhood Finance, Inc. v. Douglas, 2d Dist., 191

Ohio App.3d 322, 2010-Ohio-6092, j 13 (holding that 25% interest rate in Cashland's 16-day,

single installment MLA loan is permitted); Ohio Neighborhood Finance, Inc. v. Fleader, 2d

Dist., 2010-Ohio-6095, T 13 (enforcing 13-day, single installment MLA loan); Ohio

Neighborhood Finance, Inc. v. Brothers, 2d Dist., 2010-Ohio-5746, ;13 (same); Ohio

Neighborhood Finance, Inc. v. Farley; 2d Dist., 2010-Ohio-6097, 113(enforcing 27-day, single

installment MLA loan).

• Fourth District: Ohio Neighborhood Finance, Inc, v. Dotson, 4th Dist., 2010-

Ohio-3366, "^¶ 6-7 (enforcing 25% interest rate under single installment MLA loan).
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• Fifth District: Ohio Neighbor•hood Finance, Inc. v. Wilkinson, 5th Dist. 2010-

Ohio-796, ¶ 11 (enforcing Cashland's single installment MLA loan); Ohio Neighborhood

Finance, Inc. v. Evert, 5th Dist., 2010-Ohio-797, ¶¶ 10-11 (same).

r Sixth District: Ohio Neighborhood Finance, Inc. v. Powell, 6th Dist., 2010-Ohio-

1706, ¶ 8 (enforcing Cashland's single installment MLA loan).

• Seventh District: Ohio Neighborhood Finance, Inc. v. Marsh, 7th Dist. No. 09-

MA-164, 2010-Ohio-3163, ¶¶ 10-11 (MLA permitted Cashland to charge 25% interest for two-

week, single installment loan); Ohio Neighborhood Finance, Iazc. v. Adkins, 7th Dist., 2010-

Ohio-3164 (same).

• Eighth District: Ohio 1Veighboi°hood Finance, Inc. v. Christie, 8th Dist. No.

94821, 2010-Ohio-5017, ¶ 10 (holding that Cashland had "clear statutory authority" under the

MLA to charge an interest rate of 25% for a two-week, single installment loan).

• Tenth District: Ohio Neighborhood Finance, Inc, v. Massey, 10th Dist., 2011-

Ohio-2165, 17 (enforcing 25% interest rate under Cashland's single installment MLA loan),

These courts had no trouble enforcing Cashland's single installment loans under the

MLA. The only aberration is the Ninth District's decision in the present case.
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Proposition of Law No. IIt The Short Term Loan Act, R.C.1321.35 to R.C.
1321.48, does not prohibit MLA registrants from making single installment
loans of short duration permitted by the express terms of the MLA, R.C.
1321.57.

A. The STLA Does Not Prohibit A MLA Registrant From Making A'.Cwo-
'VVeek, Single Installment Loan Under The MLA

The linchpin of the court of appeals' decision is its conclusion that the General Assembly

"intended the Short-Term Lender Law to proscribe" any loan "to be repaid in full in two weeks."

[Decision at ^ 12] Even though the General Assembly's intent is manifested in the express

language of the STLA, Tornasik, 111 Ohio St.3d at 483, the court of appeals did ilot identify

where the STLA contains language proscribing a two-week or single installment loan made

pursuant to the MLA. The court of appeals could not do so because it doesn't exist.

The STLA nowhere limits t1-ie lending authority under the MLA. Instead, the STLA's

loan restrictions are expressly limited to loans made by a STLA "licensee," which Cashland is

not. R.C. 1321.39. And although R.C. 1321.36(A) prohibits persons from making "short-term

loans" without a STLA license, R.C. 1321335(A) expressly limits the defit?.ition of a"short-term.

loan" to "a loan made pursuant to Sections 1321.35 to 1321.48 of the Revised Code [the

STLA]." Thus, a"short-terin loan" is simply a loan made under the STLA, rather than another

lending statute such as the MLA. 'I'he STLA does not require a lender to obtain a license under

the STLA unless the lender is relying on the STLA in making a loan. Just like the MLA, the

STLA provides optional lending authority. If a MLA-registered lender makes a loan under the

MLA, the STLA simply does not apply. Nothing in the STLA states otherwise.

Both the Department and the Ohio Attorney General agree with this same plain reading

of the STLA. The Attorney General rightly opines that the STLA licensing requirement "applies

only to lenders making loans under the Short-Term Loan Act, and not to all lenders of loans of
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short duration" - the same position taken by the Department. 2008 Ohio Atty.Gen.Ops. No.

2008-036, at *3. The Attorney General has also made it clear that "[i]f a person has a valid

license to make another type of loan" under a different statute, "that loan is not a short-term loan

subject to the limitations set forth in R.C. 1321.40" of the STLA. Id at n.5.

The Department's regulatory position about the scope of the STLA --- backed by the plain

language of the statute itself and the opinion of the Attorney General - are entitled to judicial

deference. Maitland v. Ford .Nlbtor Co., 103 Ohio St.3d 463, 468 (2004). But the court of

appeals ignored the plain limitations of the STLA's express language. It paid no attention to the

Department's administrative interpretation that the STLA provides alternative rate authority and

does not supplant the lending authority already available under preexisting Ohio lending statutes,

such as the 114LA. And, the decision below mentions not one word about the Attorney General's

concurrence with the Department's regulatory position.

If the General Assembly had intended to prohibit single installment MLA loans in Ohio,

it kneu= how to do so. But it didn't. If the General Assembly had intended to prohibit a two-

week MLA loan, it knew how to do so. But it didn't. If the General Assembly had intended to

state that the STLA prevails over all other Ohio lending statutes, including the MLA, it knew

how to do so. But it didn't. And, if the General Assembly had even intended to make the STLA

the exclusive means by wllich an Ohio lender could make any loan of short duration, it knew

how to do so. But again it didn't.

B. H.B. 545 Confirms The STLA Was Not Intended To Be The Exclusive
Lending Authority For Short Term Lerndin^

Aside from the plain language of the STLA itself, one of the most compelling pieces of

evidence that the General Assembly did not intend the STLA to be the exclusive means by
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which lenders can make short term, single installment loans in Ohio is the very bill that enacted

the STLA: H.B. 545.

As previously noted, Section 4 of H.B. 545 actually encourages lenders previously

licensed under the repealed Check-Cashing Lender Act to now use licensing statutes other than

the STLA by providing a license fee discount under the Small Loan Act - the provisions of

which are identical to the MLA in broadly permitting all "interest-bearing" loans, including those

repayable in a single installment. Conapare R.C. 1321.01(A)(6) and 1321.13(A) with R.C.

1321.51(F) and 1321.57(A). If the General Assembly had really intended the STLA to be the

exclusive lending authority for lenders previously licensed under the repealed Check-Cashing

Lender Act, the General Assembly would not have laid out a roadmap i-'or those lenders to

become licensed under a different lending statute and encouraged them to do so by offering a

license fee discount. But again, the court of appeals ignored the language of H.B. 545 when it

declared that the General Assembly intended the STLA to be the exclusive authority for all loans

of short duration.

The court of appeals' conclusion that lenders' use of the MLA to make single installment

loans would render the STLA "meaningless" is similarly offbase. There can be no doubt that

H.B. 545, including its enactment of the STLA, accomplished its mission of preventing lenders

from charging the more expensive fees and ir^terest under the prior Check-Cashing Lender Act

and requiring those lenders to instead comply with either the new S'[ZLA or the MLA or Small

Loan Act. The interest and fees allowed by the MLA, for example, are 40% lower for a typical

$500 loan than the fees and interest that were permitted under the now repealed Check-Cashing

Loan Act. In fact, adoption of H.B. 545 cut back the revenues of lenders who make short-term
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consumer loans so much that approximately one-half of their total locations in Ohio closed.

Cashland itself closed 43 stores in Ohio as a direct result of the passage of H.B. 545,

The continued ability of registrants under MLA or the Small Loan Act to make single

installment loans under the plain language of those statutes does not render the STLA

meaningless. The STLA remains an optional lending authority in Ohio, as it was intended to be.

If a Iender seeks to charge a 28% interest rate pursuant to R.C. 1321.40(A) or otheiivise seeks to

make a loan under the STLA, that lender must comply with all of the STLA's provisions.

C. Since The Enactment Of The STLA, The General Assembly Has Left
Undisturbed The Department's Allowance Of Single Installment MLA Loans

The Department's regulatory policy of permitting single installment loans of short

duration under the MLA was well known to members of the General Assembly when they

passed H.B. 545 in 2008. And, there is no question that the General Assembly was also aware of

the publicized prevalence of single installment loans the Department has allowed MLA

registrants to make after the enactment of the STLA.

Significantly, despite the General Assembly's knowledge of the Department's consistent

approval of single installment MLA loans of short duration during the last five years, the General

Assembly has not amended the MLA or the STLA to prohibit them. 'I'his silence from the

Statehouse is deafening. Such legislative inaction in the face of knowii administrative

interpretation of a statute within its regulatory purview shows legislative intent to leave

undisturbed the Department's position of allowing MLA registrants to malce single installment

loans in compliance with the MLA. This Court was faced with similar legislative acquiescence

to a state agency's policy in Maitland v. Ford Motor• Co., 103 Ohio St.3d 463 (2004), in which

the Court held:
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After the Lemon Law went into effect, the Attorney General
initiated a policy that expressly authorized qualified dispute-resolution
boards to use a formula allowing a setoff for use of the vehicle.
Defendants contend that they were following established policy by
using the mileage setoff....

We presume that the General Assembly was aware of the
policy that remained in place for years. Nevertheless, the General
Assembly took no steps to legislatively overrule the long-standing
policy when amending the Lemon Law in 1999. Such legislative
inaction in the face of long-standing interpretation suggests
legislative intent to retain the existing law.

[Id. ¶¶ 25 - 26 (emphasis added)]

Accord: CBS, Inc. v. Federal Communications Comm'n, 453 U.S. 367, 384-85 (1981)

("The Commission's repeated construction of [the statute] ... comports with the statute's

language and legislative history and has received congressional review. Therefore, departure

from that construction is unwarranted. Congress' failure to repeal or revise [the statute] in the

face of such administrative interpretation [is] persuasive evidence that interpretation is the one

intended by Congress.")

Here, there is even more compelling evidence than in Maitlcznd and CBS that the General

Assembly intends to leave undisturbed the Department's policy of allowing single installment

loans under the MLA. The General Assembly rejected amendments to the MLA in 2009 that

would have curtailed single installment MLA loans or those with a term of less than three

months. See H.B. 209. ln Anderson v. Barclay s C.'apital Real Estate, Inc., Slip Opinion No.

2013-Ohio-1933, this Court recently held that the General Assembly's rejection of an

amendment to include mortgage servicers within the anibit of the Consumer Sales Practices Act

("CSPA") supported the Court's conclusion that mortgage servicers are not covered by the

CSPA. Id. at 111[ 23-25. The logic here is no different: The General Assembly's rejection of an
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amendment to prohibit single installment loans under the MLA supports the conclusion that

those loans are still permitted by the MLA.

Not only has the General Assembly left intact the Department's consistent and effective

regulatory enforcement of allowring single installment loans under the MLA, it has affirmatively

rejected efforts to overturn the Department's regulatory position. But again, none of this was

even considered by the split majority of the court of appeals below.

P. The MLA Controls Over The STLA Because The MLA Applies
"Notwithstanding Any Other Provisions Of The Revised Code"

The court of appeals' conclusion that the General Assembly intended the STLA to

prohibit Cashland's two-week 1V1:LA loan is wrong for yet another reason. Under the express

language of R.C. 1321.57(A), the MLA controls over the STLA even if the STLA contains

provisions that are inconsistent with the MLA (which it does not). While nothing in the S'I'LA

suggests it was intended to impose new limitations on, or other`vise override, lending under the

MLA or other lending statutes, the first eight words of the operative MLA statute could not be

more clear: "Notwithstanding any other provisions of the Revised Code, " loans conforming to

the MI,A are perrn'rtted. R.C. 1321.57(A). Given this clear legislative mandate, how can anyone

conclude that "[an]other provision of the Revised Code," here the STLA, imposes new

limitations on MLA loans as the decision below holds?

Both the United States Supreme Court and this Court hold that a "notwithstanding"

clause like the one contained in the MLA means what it says: the statute takes precedence over

all others. Holding otherwise would render the "notwithstanding" language meaningless. In

Cisneros v. Alpine Ridge Gr•oup, 508 U.S. 10 (1993), the Court held: "[I]n construing statutes,

the use of such a`notwithstanding' clause clearly signals the drafter's intention that the

provisions of the `notwithstanding' section override conflicting provisions of any other section."
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Id. at I S. The Court noted that courts "have interpreted similar `notwithstanding' language ... to

supersede all other laws, stating that a clearer statement is difficult to imagine." Id. Accord: In

re Eubanks, 219 B.R. 468, 470 (6th Cir. BAP 1998) ("[t]he introductory phrase,

`[n]otwithstanding subsection (b)(2),' clearly signals the drafter's intention that the provisions of

the `notwithstanding' section override conflicting provisions of any other section"); State ex rel.

Carmean v. Board of F,duc. of Hardin County, 170 Ohio St. 415, 422 (1960) ("the General

Assembly inserted the word, `notwithstanding,' and. by so doing clearly indicated its intent that

proceedings under Section. 3311.261, Revised Code, should take precedence over pending

proceedings previously instituted under the other enumerated sections").

But remarkably, the split decision of the court of appeals completely fails to consider the

direct and controlling "notwithstanding" language in R.C. 1321.57(A) in the MLA that requires

a conclusion directly opposite the court's view that the assumed intent of the STLA "proscribes"

a two-week, single installment loan made by a MLA registrant. There is no inconsistency

between the MLA and the STLA. Both statutes provide optional lending authority for their

respective licensees. But even if an inconsistency between these statutes somehow exists, the

General Assembly has expressly instructed that the MLA prevails by stating that MLA

registrants may contract for interest-bearing loans "[i7]otw'rthstand:ing any other provisions of the

Revised Code," R.C. 1321.57(A).

The court of appeals' unsupported conclusion concerning the intent of the STLA cannot

override the unambiguous "notwithstanding" clause of the MLA. See Talbott v. State ex rel.

Houston, 5 Ohio App. 262, 269 (1916) (although "[t]he general policy, the spirit and the reason

of an act may properly be applied to reconcile conflicting or doubtful provisions of an act, [it]

can not be permitted to override the effect of words of clear import").
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E. Any Changes In The Law Should Be Made B_y The General Assembly, Not
The Courts

In Stcrte ex rel. Celebrezze v. Board of County Coynm'Ys ofAllen County, 32 Ohio St.3d

24, 27-28 (1987), this Court held that "[a]ny incongruity between the legislature's intent and the

language of [the statute] should be resolved by the legislature, rather than the courts." But here,

the court of appeals did not heed this Court's admonition of judicial restraint. Instead, the Ninth

District refused to take the MLA or the STLA as it found them and took it upon itself to do what

H.B. 209 sought and failed to do in 2009. The court did so by going outside the plain language

of the statirtes, re-"interpreting" the MLA based on its incorrect assumption of the General

Assembly's "intent" behind the STLA, and overriding the Department's consistent application of

those laws in a way that the General Assembly has already rejected. By this Court's own

standard - and by any measure - the court of appeals improperly legislated from the bench.

Weaver v. State, 120 Ohio St. 44, 46 (1929); Sears v. Weimer, 143 Ohio St. 312, 316 (1944)

("[tJo interpret what is already plain is not interpretation, but legislation, which is not the

function of the courts, but of the general assembly").

Cashland understands that it has been politically popular in recent years to criticize the

short-term consumer lending industry and blame it for various societal ills. Though the

negativity is misplaced, the point here is that political views about short-term lending have no

place in a court of law. As this Court teaches:

All arguments going to the soundness of legislative policy
choices ... are directed to their proper place, which is outside the
door to this courthouse. This court has nothing to do with the
policy or wisdom of a statute. That is the exclusive concern of the
legislative branch of the government.

[State ex rel. Ohio Academy of Trial Lawyers v.
Sheward, 86 Ohio St.3d 451, 455-56 (1999)]
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I-lere, the plain wording of the MLA, the STLA and H.B. 545, the Department's

longstanding administrative construction and enforcement of both statutes, the Attorney

General's opinion in 2008, the legislative history of H.B. 545, and the General Assembly's

rejection ofI-l.B. 209 in 2009 all compel the conclusion that Cashland's loan agreement with

Scott is permitted by the MLA.

Cashland and hundreds of other MLA registrants have relied in good faith on the plain

language of the MLA and the Department's express approval of single installment loans made

under it. They have made literally hundreds of millions of dollars of MLA loans over the past

thirty years (over $743 million in 2009 alone), many of which were reviewed in thousands of

Department examinations without any suggestion of impropriety. Retroactively overthrowing

the Department's position in a case of first impression will flood Ohio courts with lender-

borrower disputes and a propagation of allegations about past practices. Indeed, the court of

appeals' decision below has already spawned two putative class action proceedings against

Cashland for doing exactly what the Department expresslv approved. See Adams v. Ohio

Neighborhood Finance, Inc., U.S. District Court, S.D. Ohio, Western Division, Case No. 1:12-

ev-947, filed December 8, 2012; and a counterclaim filed by the Murray & Murray law firm on

December 19, 2012 in Ohio Neighbarhood Finance, Inc. v. Leggett, Case No. CV-12-796412,

Cuyahoga County Common Pleas Court. Dozens more class actions will be filed almost

instantaneously if this Court rejects the Department's longstanding interpretation of the MLA.

The floodgates would open, and the class-action bar will reap a huge windfall.

Under the circumstances here, it would be entirely inappropriate to cripple Cashland and

the entire MLA lending industry by retroactively exposing them to enormous liability for

hundreds of thousands of transactions that occurred throughout Ohio for years.
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CONCLUSION

For all of these reasons, Appellant Ohio Neighborhood Finance, Inc. (Cashland) requests

the Court to: (i) hold that Cashland's loan agreement with Scott is enforceable under the MLA,

(ii) reverse the court of appeals' decision and vacate the judgment of the trial court which refused

to recognize the enforceability of Cashland's loan agreement under the MLA, and (iii) enter

judgment in Cashland's favor in the amount of $510.16 (the $545.16 total amount owed as of

December 19, 2008 less the $35 Scott subsequently paid), which will dispense with the need for

a remand and further proceedings.

Respect ly s e

John W. Zeiger (0010707)
Stuart G. Parsell (0063510)
ZEIGER, TIGGES & LITTLE LLP
41 South High Street, Suite 3500
Columbus, Ohio 43215
Telephone: (614) 365-9900
Facsimile: (614) 365-7900
zeigericr litohio.com
parsell c litohio.com

Counsel for Plaintiff-Appellant
Ohio Neighborhood Finance, lnc>
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STATE OF ®MC3

, C(JCT1VTX OP TORAIN

pM4 AIBtMMORHflOD

Appellant

V.

R®I3NBY SCOTT

Appellee

l:?ated: Decoxnber 3,2012

^^^RTOF . .

CO., iF APPEALS
)S3: L ATSnU(:T

1912 DEC -
WA^^^ 010030

i• 4

eth APP
ELYRU MrTN1CPAL COURT
COUNTY OF LORAAY, OWO
CASE No. 09c`YFO1488

DECTSTC}N AND TQ,^NA L m

B,ELF.A.NCF, Judge.

Ni) Ohio Nezghbo:rT7ood Fiuanw, Tno., da1tig busarness as Cashland, xppeais the

judgrnen± of the Ety.ria Muzeiczpai Court. For the remans sct ^'or& below, we ^ r̀zzn:

T.

{IZ) ('Ja Deoembsr 5, 2008, Cashland agxeed to .Ioara hfix^: Scott $500. The C`ustonler

A;g=czzt si,gried hy Ms°. Sct+tt set forth the "Pa.ymmt SchOdvle" as ^°jo,luc payment iu the

=ount of $545.1 i5 due ore 12I19/08 (Paynzeat Date)," On lvlay 28, 2409, Cashland fited a

cozapZattat agaiust Mr. Scott, al^egiftg U Ite ,tad not repaid the Ioan. It sossgtr.t a:jutuezzt of

$570.16 agaiast Rk. Scott along with 25°l yeaxly aznteest,

1 {13} IvYz°, Scott did not resp€std to Casizlcd's coimplain4 and CoMand =ved for

defiiazlt judgzamt. Follow^ a hearing, the maeshte issued a4ai$1nn, =osnmen&g thet

Gashland was or.iy entitled to a,juclgnent of $465 at 8% annual iinWest becausc the Soa.u Wed to

cazupiy with the Ohio .Mc3rfme Z,;oo Aci by isstia?$ a 1oag wt pana:itted by tho Act. Casshland

A-4



2

arbjeftsi to ft rt*sirate's d0ciszos, btA the trW ctrvt ovexzvlcd its ob,ject%om3s and mfmd #ho

juclgmettrccomxncnded by the msZistrate

(1[4} Casfalat:d has appesiied, xafszug two assigaments of =o,r.Beeaqse the

essig.uutents of error axe related, we address them tergether:

!I.

ASSrGNMNT OF ERROR I

M TiZIA,L CoU'RT COWXfEU RP`tERSIBLE ERRQP, IN
DET'E.RMIN111G THAT THE 0190 TviDR1"GAGB LOAN ACT (MLA'), R.C.
1321.51, ET SEQ,, DOES NOT API'S,Y TO TEE LOAN AT ISSUE, ANr2
THAT CASELANI7 IS BARRED F2.CD,M COLLECTING INTEREST AXD
FEES ON TRE LOAN A.S AVAIZA.k3LE UNDER U33E MLA.

ASSz+CrIe3M M.4)FERZi?RIT

TRE TRIAL COJRfi CC7M1&TTEI) 1ZEV'ERSII3LE Mf3R DETERMINNG
THAT CASHLAND VIOLATED THE C?HIC3 MC):tZTCrAOF, LOAN ACT
("IV,LA'% 1t.C. 1321.51, ET SEQ.

{I5} CasWarict argues the Cr1af couxt erred when it overrWed Casl4aud's nbjecdons to

the magistrate's decision. According to Casblmd; the Ioata, in this case was pezmitted =cier the

C.7b,io Mortgage Loan ,A.oL 2hexefsrc, because Cashl=d isa tegkstr=t xt argtaes, it was entztletl

to c,lwge the fees a.nnd rate of interest atlowed by the A:ct We disagtiee,

(16) This is a case of statutory interpretYatim whioks we review de rxovo, `°Th

deterniining how to apply a statufe, our paramount coneem is tU te&Xati,vc iutmt in ensdkg

the sftttte. lia detcrnaw.ing Iegxslativo iu^ the court f4st reNievs the appZicable statutary

language and the purpose to bo accompMed: 1`n daiZe sOn vuO nzvsf Sive etf"ett t<s every °word

ar^d cl.^t^se 3s^. the s4.ctea'° (Txtt^2 qv^otatit^ins and citatio^. o.mm^rtted(;) i'n re ^'stcnts af ^'sgtrarbr,

129 Ohio Wd 78, 2011-()hio-2267, 111 If a statttt's Iat,gWc is clear sud uaambi,guous, it is

applied as vrritten. Jd at 1 14. "Amblp,nity existh- if the 1aagtmge of the swute is sus:ce06le of

----------- - -
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morc ttm otte reasonable interpretat.ion." Arriley v..Republic Erig4wea°ed SY'eeTs, rrc., 910 blo

St3c138, 40 (2001).

{17^ 'Ihhe t7hs.o IvtozVage Loan Aet is cod35ed in XC, 3:327.5I at se4: KC.

1321,57(A) ,protrzdes Ut

[n3otwztitstandlng any other provisions of the Ptevzsed Code, a regstrant jundez
the OIuo N.fartMe Uaxz Act] may contract for and recezve interestr calcuIated
a=rding to the actuarial tnethod; at a rate or ratesnat exceeding tareaty: orae per
cent per year on the unpaid prb=ipal balances ofttie loszz. Lnans may be an:terest-
bcazing or precaxnputed.

Theze is no dispute that Cashland is a ro&traut under the Ohio ,MonMe Loan A,ct, The issue in

dis case is whether the loan qv.4zfied as a. perrnissiblc loan under 6e act Cas.blmd does not

suggest tbat the lca.a la tus case comsdtated a`^recoxn,puted loan" under the Ohio 1vloro.ge

Sroan Act. a^'ee C. 1321.57(D)(1) (Precesuputed loans "sW be repayable zu monthly

3nstallxri,ents of pzjzeipai and interest combined, except dzZ,tt tho f ì,x^t in.sWIMent peziod may

exreeri one month * * * and provided ficAw tbat zzzouffil'y ztsial2.ment payment da.tes ma.y be

omitt.ed to aceomzuodate bvrrowezs with seasawl iZtcome.°'), justeada it argues thax Mr. Scott's

loaa was an antmst bearing 10an."

t"} An "`[z,.6teresta-beaza_+xg loart' is =`a yon irz wiuolZ the debt is eVressed as tiw

prineapal: am®uut and sntezest is eo=puted, chrged, and collected vn, unpaid pzi.aci;pat balewes

oubUtding fioam. 'time to time:" R C. I321.510. According to Ce.5W$nd, "£ram timc to tzw,e"

madifies "asppaid principal batances vwstaadiztgj,J°" antls therefoxe, a loan cowtd be interest-

bearsng e°ven if it was cotleot®d in a sing^e irsstaixmaut. However, "frozn: tize t;D tirrm.c" could Just

as z+ea.dily modsfy "rornputtd, char,04 and collcCted&j" t^vkhxca wautd require intmtst to be

eolrectecl an multiple instaImeats, ,See KC< 1321.51(1~). In otbiez word$, the statute is

azubi,guvus. Barley, 91 Ohio St3tt at 40.
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M9) 'Iz deteiminirag Ie0slative ititwt rvhea hccd vnth an ambiguous statuxe, the couzt

may c6Asider se°veral fa.ctors, iwIucling the object so*t to be obtaiae,rls euw=stauces u,adcr

wlgeli the statute was ene.cccrl; the IegzsMve history, and the r.cn5eq=m of a IrarEzolat

ecinstwodo.t" Id. See aZso RC.M9. Furtli.etm+bm

stww which relate to the seme goncml subject ma.ft n7ust be read in pari
matexza. And, in reading such sts£ute5 in parz maicria, and corzstlUing thoxz
tagethex, this coazrt must give such a reasmnable construcizo;a as to give the proper
force and effect to each and all such statifte. The interpzefisttan and application
of statutes must be viewed in a uianner to carry out tl.te legislative intent of the
sections. A1I pravislosss of the Revised Code beartng upon the same subject
matter shouid bc rcustrucd harmonsausly. This couuzt in the wteMretrsYaon of
reiatcd aud oo-e)dstlng statutes must Iimazaizc and give fuli appli.catiozx to 0
such sta'irtes un.Iess they are aneconcilable and Irt bopeless confJict.

(Int•ernai quotaflonsy citatzons, aati emp,hasis amitted,) ^l'r^ited Tel, Cra. of Ohfo v. Zimb=h, 71

Ohio St.3d 369, 372 (1994). See also R.C. 1.47(B) ("j^'Jt is pzesuaaed that ['tjhe entixe

statute is ui.te)2ded to bc offect7vit(.J„).

(1I0) At issut in this case is the interplay of two pro-visions of thc Obio l;.tevised Code

t2ze Shoxt-Tczrn Lender Law (R.C. 1321.35 et seg.) and the C3hio Moztgage Loan Act (R.C.

132X.51 et seq.). The CyeneralAssembly repe,0ed the Clzcck-Gsshing Semdez Law and enacted

t#e Slort: Tezm T>en.der Law iu 2008. See Am.Sub.H.B, No. 545, 2008 4hio Laws Fz,lc 91, see

al'so R.C. 1321.35-48. The Shozt~Terca T.endsr Law conftpktes a single papzzzent dom aad

caps the: total amount of a 1oaaat $500. R.C. 1321.39(A). It also roquixes fha# t1Ye dur4on of

the loan be not less than 31 tays. R.C. 1321.39(B), Regx.sftnds =dex tbe Sluort-Tem Lcncier

Loav are also prohibited from cJax&g an intmst rate higher tl= 28 Pemen$ or aa#oiial fees

such as a Ioan zritiatz"cua fbe. Rt",1321.40(A): Tt.C.1321.41(C). By contcasc, wlhile registrants

under 6o C3hav M'ortga.ge Loan A,ct {R.G 1321.51 et seq} cannot ctar,ge as hzgh a rate of uztexcst
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as tbe Izaerssees ur,der the Short-Term Lender Law, thcy m clwge additionat ffts, may make

larger loans, andmay secure 7oans with pxoperCy. S'ee R.C. I321.57(i)-(J).

{'^"l1) Cashland arguas that as a regisbuf under the t)hia Mortgp Loan .Aot it wa.s

permitted fc issue the Ioim in Us case berause the Ohio Mortgage Loazt Act permits singIo-

pa3'ment loans. flowever, to construe P-C. 7321.53(.F) and 132L57(C)(1)(a) in the maztuer

Cashthnd stzggests would pemnit the registran:ts urder the abio Tv£,ortge.gc Zoaza .A.ut to issue the

payday loans tW Shoit-Term Y.ender Law seeks to regutate. Caslala.nd suggests that the Gmeral

<Assesnbly a.ntnded to s1low lenders to choose betvti=een the Short-'I'= Lender Law and the t7bio

Mortgage Loan Act. If trnte, howevex, no payday teuder vviIl evexxe;gister under t.h.e Short-T:'em

Lender Iaw, and ps.ydq-laan lenders would be 4lowed to issue loazas ixti greater axn8unts aud

shoxter auration.s than allowed by the Shwrt-Tezaa Leader Law, a1l the whi7e charging fees

prohibited undex the Stozt-Tezxn Lender law, See R,C, 1321.39(A)-(B), 1321.41(C). 'I"he effeot

would be to nullzff the very Iegislaticn that is deszgzed to xegula.te payday typc loazis--a iosui€ at

cdds wvith the intem of the GeneW .Assembly.

(%2) ne Csenerai Assembly clearly intended the ShorC-Term Lender Law to prosczihe

the type of 7oau issvtd ,b:eze, i.e. a loan t,bst was to be repaad iu ALt ro tm weeks, T#zns, in

consideziag the suttfts in pari ztaftria, we conclude tb.at a loan is an 3xaftest-beeza,zig $oaa tmdex

the C3wo Mortt^age Lon Act csizly if izaterest is computed, rbrgecT, ud cogected ^'xoux time to

tYme. Tll.zs reading is as Iogical and natura,F 0 the one suggested by Cashland but does not rcnd^er,

the Short-Term Zeabaier LawmeaniWess. See kt.C. I.47(B); ,Limbeclx, 7143hio St3d at 372.

Nowe+rthetess, Casbland argcuss that the toan, in tWs case was not a smgfe-

icsuIlx.neant toan, xwtizg tb.^.'t Mx. Scott could make multiple payments before the Ioan came dw

crr, if he vvu unable to pq oa ttme, he could "wrange for en exterzded payment plan, which
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could invalve multxpXe payments over txme.'° Rowever, the loan expxessly set forffi the "Tayxu.ent

Schedu2e" as °F[a1ne paymen.t in the amount of S545,1 b*' *: ° By the urtas of the losr^ there

was only one sehoduied ps.ymen,t aiad, tlZerefoxe, iatterest was not being eoxput4 r,Itige4 aa.d

collecred frosn time to tirne. The fact that the Ioaz dzd not pxahibit multiple payments does not

somehow atW the nature of tlie loan from a slag,te -installtnent loan in.to a mu?tip3.eranstatImcnt

Ioan: RussYrr v. S"he,pherd, zI th :Dist: Ntt. 2046-Q-27486 2407-t7h.io-3206, fi 55.

{114} Because the interest would be celleated all at once, the loan in this oase was not

an interest-boaring loan as dcfined by the Qbs,o ,Tv,tpxtgage Loan .AOt,. S'eeRtr. 132I.51{P}. Avoz

did it quaJafy as a. pz^:er.atnpUted 1oM See XC:1321. 57{D}. Thus, it was not a Ioan liermiifed by

the (Jluo Mvztgage T,vazz Act, see R.C. 1321.57(A.), and, therefore, Cashland was Iiznitcd to aa

interest rate of eight percent per annum. R.C. 1343,01(A.) ("The parties to a bond, bill,

pranaissary note, or other irstnzment of writing for fhe forbea.rance or payment of money at any

future time, may stipulate therein for the payment ofiritazest upon the amount thcrcof at any rate

not exceedz.ng eight per cezt;per annum *4 1.).

CIVI5) Aacc+rdingly, the trial court did not ezr when it ovozzttled Cashlattd's objeo#ow to

the rrragistxate's decision. Ca.W,and's ass.igutnents of errar are overruled.

iT.

{516} CashIand's assignm.en#s of error are aven-utee9, anfd the judgment of the EIy&

Municipal Cowrt is aTrrned.

Judgment a#6=ed.

There weM reasonable grounds for this appeal.
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Vre o'rdezftt a speoial mandate issua out of this Cour4 da`reedug #he Elyria Municipal

Coaut, Cvznty of Loraizz, SWe of t?bzo, to cazry tbas Mgment luto executi:on. A aordfied copy

of t.his jouxnal e,n.tay slZal1 cor,$tisztte the n=date, pursuant to A:pp.R. 27.

ImmedfatgZy upon the fZling hereaf, this docunsent sha13 caastitut.e thc yoiunsl mtry of

jud,gment, azid it shai.i be file stamped by the CZerk of the Court of Appeals at which time the

period for review s1ia1Z begin to rm A.pp.R. 22{C}. The Ciex,t~ of the Coaft of Appea:ts is

zustzcted to maid a notice of enYxy of this judgment to the parties and to make a notation of the

maling in tlze docket, pursuant to A.pp.R,. 30.

Costs taxed to Appellant.

IV EBELFA:NCE
Fo

MOORE, P. Y.
Cc^NC ^,

DrCKmrsQrr, ,r.
PI8'^ Mq:

{117} Tb.e Wajarity has oorzectly mcapized that fho disposition of this case bangs on

whother the phr.ase "fzom time to ti:m6°' xrs. Section 1321.$3 (p) of the Okuo IZ.ev.isesi Code rtfers to

the interval at wbiciz interest m:ust be "computed, chgrged, and enlleclex> ®t° vvlZeter it uaod°zl'ct-s

thc p1me "u.apaid pzl.ncipal balRUces outstandimg!" 12`: C, 5321.51(F). If 'Yrom time to t.ime"

modifies "roxnpoted, aharged, and cnlSeofieel," a loan is uot n "(ijzgterest boaring iow unteSs

inYerest ozz °the unpaid balance is compttted ffrom time t0 time, chatgod from time to #izxzo, aAd

collected 8em time to fte. If tb.e phase modificss "uzzpaid pr'tacipal balances autstan.cl,LUg," an
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zl7zztezes4 beaziug Ivan" is any loan in wvaich interest aconzes on a poziodic ^Sa^is, so long as that

interest is coxnpuW, oharged, and coXlectcd at some time. TJnder the secoud canstruaiion, all of

the iiaterest on a loan could be coulputel, charg4 and collected at a si4e t%me, as long as the

coraputatiou was based ou whatever the unpaid principal baSanc,& was at partzcWar iutez'vals.

(VB) °`WJs.ea constzuing sEatittcs, `[wjaxds axxd pk$ses sWI be read in cflntmt and

co,ustrued according to the xpaies of gramm&r md commnn usage:"> City vfZorrcaszQr v.F'eri^field

CaunV Z'udgex Carnn:'n, 83 Ohio St 3d 242, 244 (1998) tquotzrag R.C. 1.$2), "Statutes and

conf,ra.cts should be read and tt-aderstood accoxdaug to the nattu'aI atid most obvious import vfthe

laogu4e, vaztftout resorting to subtle aau3: forcc-d constructzt!ns ...." Id. (quoting Sltngduff v.

Weaver, 66 Ohio St 621, 627 (1902)). The most natural and obwious zea&g of Secixoz,

1321.51(F) is ttaat the pbrase "from time to tizae" modifies the words it immediately follows,

which are "bat.ances outstandsng." Accozdxzzgy, if aloan, "cxpresse[sJ [tixe debt ow4 as the

pzincipat amount" and cotnputes, chargos, aud cotZects #u:tezEst on whatever tb.epxiacipal balance

is atparticu]z intervals, it qr.ta,tzfres as.aa "<fijntsrest-6e:a.ring loa,n'° under Section 1321,51(F).

fjI9} The Customer Agremeut identified the $500 that Neighborhood Finance loaned

to Mr. Scott plus the loan ari&ation charge aud credit 3;ti:+vestigatiQn fee as the 'T,xincipal

;Azta.citant." It also iucticated that Ne4h^ozhood Pirrance wouJd ocrrmpute on a daily basis the

amount ofzutcrest that Neighborhood Finan:ce would abarge azzd Coltect from;SvXx. Scott based on

the "prxin:cipai balance outstanciin.g" at the thc of cozapu#a,t?on. It hzt6.er expiaf=d that Mr.

St-.ott could "mdu.r,e the amount of interest that wilI acGru.e" on the loaa by prepa*g some or all

af the Princzpal Amc?:tr»;t. 71a.e Agrcemen4 thexefore, satisfied the xeqv.i,t-earaczzts of n ^*Xem-

beaziug loan umderSec6rz 1321 .5i(x).
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{qr20} The municipay court reasomd that because balances nnder an inzerest-beazamg

loaxi are expccW to be erx#standing from time to time, te defuii4ion of an itterest-beaziig loan

was inconsistent w3th a ssngle payuezzt loan, 'I'hcre is, however, no zoquixoznent un..t4er Section

I321.51(^) that the intarest on an iFnterest-bearing loan be ca.Ucateci from time to tizne. So long

as the iuteres€ on a loan is calculated based on whatever the pr'mcips.l balazzce is from tt`..me to

;ime: whefher the caleuMon is made d.aUy, weekty, monthly, or at some other ixztezwat, it is not

zo.aterial whether the loszx is struatmeci to be paid in a, single insWkm:ent or over multiple

inststlxneizts. Sm crlso R.C'. 1321,57(C)(1)(a) (`With respect to kterest-bea.xing loans .,.

fijnterest sMI be com.puted on tuipazd principal balattces aulstanding ftm time to fiztae, for the

time outsfanxding.").

(5211 The municipal court alsa opiued that the 1anVua.ge of Section 1321.57(C)(1)(E?)

su$gests tM# an xzaterest-beerin:g loan requYres multiple paymoats. Claez 1321.S7(C)(1){Es}, "jajs

axe alter.natr"ve to the method of 60rn.pu4iag interest set forth in diwis'ro.n. (C)(#)(a) of this section, a

xegkfrant may charge and collect interest fQr the fitst instat;(meo.t poriod based on elapsed time

fram the date of the loan to the fust scheduled payment due date, and fax each sizcceeding

ffistsBment period from the stWuJ:ed payment due tTate tolhe next sclzedu:edpaynaent due date,

regardless of the date or dates the payments are actually mad+e.'y The court reasoned that,

because Sectioiz 132L57{Q(I)('b) r-cfezs to iststaItuat periods, tbe 14siaftt,ce mvst have

eacpected that isaterest-beatstg loam would not bs sbT^e-payment loats. The plaizt Ianguage of

Sectzoa 1321.57(C)(1)(b) explains, however, that it is merely itx alternative to Seetibn

1321.57(C)(1)(a). Under Section 7321:57(C)(I)(a), "Ujnterest s2d1 be computed (on an fiftest-

bearittg loanj on unpaid principal balances outstanding ^rom time to time, for tLe tUCae
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outstarxdisag." There as w Iangaage rn Seatinn 1321,57(C)(i)(a) tbat indicates that an interest:-

besxing 1om caruaot be a single-paymeut toan.

(122} The murzzczpal catzrt also poinied to SeGtioxi 1321.57(C)(2)(a) to scpport its

conclusian that an izIerest-beaxi.ug loan may not be a sita&-payment loaL Under Seotion

"fijnterest shatl not'be r.oinpo=64 collected, or paid in adva^.̂.ce. Howcver, .

jilnnteezest may be ckarged to extond the fvst zr?ontl;ly anstalIm.ent period by raof anozo t=

fi#teen days, and the interest charged for fhe extCns.ion vza.y be added to the pzincipal amount of

the ltrau." Just becavse 5e4vn 1321<57(C)(2)(a) cozitaias ianguage applyin, on a

disczetionary basis, to loaus wit^ xnovhty ittstslmeat periods, howevox, does not mean, ftt all

intexest-bearin^ ioans must have monthly instalPme,ut periods.

{123} The rxzcuazczpat court also coae2udcc3 that the Cas'tozrzez Agreement more closely

tosembled the deffnitisen of a preconaputed ioan. Under Section ^32T.SI{C); a. "`IPlreconapzrtecI

Ioa.n' znc:am a loan in wiZi.t.h the debt is a s= coznprissittig the principal aznsuztt and &e azaout of

interest computed in advauce ot the assunption #bat all scheduled pa,yMents vvia be made %Vhen

duo-'° WhsZe the Agreement did indicato the amount that it anticipated ;lvlr. Scott "wi.IP have pax.ti

after [he W] macie ai;t payMents as scheduled," it ieit open tho posszbisity that be could pay the

ioaa za a.dvance and, thereby, "reduoe the amount of i,atezest that wi3l accrue." Tke Agreement

also did not include ia.terest in its calcutat.iva of the "PrinicipaT Amount." Rather, the "Pzr..uctpai

Amount" included only the $500 fiLiat Mxx. Scott had financed plus aS30 loan ozzgina#zon cbaxge

and a$1t') eredit investigation fec. Uztder Sectzozi I32I.51(E), the rlefttson o,f "rxjnterest" does

xxot uwturie "3oan zrrigfnation ahsrges" or "otb.ex fees aodcbe.rges specifically authorz=d by Iaw."

A fw for "•crediz investtiga#aons not exceOiu$ ten dollars" is authorazed under Sectr°oz.t

2321.57(H)(1)(c).

A-13



I1

{`U} Tho mtzaacipat court Oso conaluded tbat the Gustomer Agxe=eot was aot

govexned by the Ohio Mortme UaA Act beezu.se tt `Iookfed) Mco'° tlie type of loan fom7.erJy

regWz.ted xrszdar Ohio's Payday Taoan Aot and iatended to be regnulated vn3er the nxore recent

Short-Term Leadex Act. Sioiitarly, the majority has suggosted that the Gmera1 .A.ssem.hly

intezzded tbe. Shart-Tezm Lmisr Act to regulate tlsis type of loe.zu, Regardless ofthe intent offhe

Genfttl ,tAss=bly in replaoing the Payday Loan Act rrsth the Short-Term Lender A,, nothing in

the Shaxt-Term Lender Act protaz'bxts a loan mder t&ie lvlortgagc Loan Act that se.tisfies the

requirements of the Moztipge S,oan. Act. Although "rtJhe gerie.raJ poTicy, the spznt awd the

reason of m act may properly be applied to zeooade coztfllGtizzg or doubtful provssions of m ttct,

[it] can not beper-mitted to overxrde the effect ofrwords ofclw impt,rt" 2'albott vState ex reL

27oustan, 5 O1ai.o App. 252, 269 (2d bist 1916). Section 1321.57(A.) oft}ae Obzo Revised Code

specifically allows a xegistraot un.det the Mostgage Loan Act to =tar into "precomputerl" and

`5mtea est^beaz^^g,> Io= and to receive interest in excess of the rate specified under Section

1343.01(A) if the xoaias zcaeE?ti the requi=eAts ofthe aet,

M17-5} The majozity has ignored the plain 1angt7age of Swdons 1321.51 and 1321,57 of

ft Ohio Revised Code. 1, therefore, dissent.

APP ,&ANCES:

DREW 11. CAWHF-S..L ar,.c1,ANTH®NY U. SH,AXM, A.ttoznep at Lavv, fer;Appellant.

RODNEY SCp'X"Z; pto se, AppeUee.

KATHBP-MB B. HdLLxN'CxS'6V`pR.'TH and .3MIE K IIOBl'E, Attorneys at Law, for'Ihe Legal
Aid Society af Cteve2and, The LeBAl Aid Society of Colirmbus; Commuaity Legal Aid Senizces,
in:c4, Sout}ae:ast= Ohio Legal Sertvices, 'Tiae 1:eo Aid Society of Southwest Ohio, I LC,
Advocate-& for Basic Legal fiquality, iuc.., Legai Aid of Western ®hi4, Tnc., The Ohio Poverty
Law Cerater, T`$c C:oa2ition oo. Horcztlessness aa.d Housing izz Obio, ThP Center fur ReVonsx`b1e
Lendiix,g, and TheNetional Co=naer JE.,avv Cmtex, ,A= Cmiae
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]7At"Z.RELL.L. ]3REnR azad ELT^'ABETkS L, ,ANSTARTT, Attnrneys at TAw, for S^'ir,;haxd p.
Kock, Aznicus Guziae
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WfgRdBS 'E[hHPAIdDSE L, SAID E$t3' ElYria l^uni;Vepa! Court
^^,^c^^ 603 Broad street N^;,

Elyria, Dhic^ ^44f^35 ^

0hio .Ne3ghborhood,Finahce, !nc,.::...^_ ._

f'taintiff CFVt^^t^: ^^GVF014$$ Tvs.

Rodney Scott

•;.4f• . .. .

JCIDGWEW7' ENTRY

^e^entiant

The rnotiott to set aside and the objections to the March 25, 2-011 decision of the
magistrate are overruled.

The mortgage Loan Act, O.R.C. §§13211.51 et seq.' does not apply to the 235.48%
APR loan between the parfie,s. The only Iaw to allow one-payment, 14 day loans like this
one, with charges, interest rate, and APR as here, was the Payday Loan Act, tepeated by
the legislature and by referendum before this loan was macfe. Pfaintiff cannot collect any
of the mortgage loan law's charges and more than the default interest rate under O.R.C.
§1343.03(A) on the principal amount of the ioan.

{f the mortgage loan law does apply, plaintiff violated its terms by a precomputed
loan due in 14 days by one scheduiad payment, with interest above-the reenacted O.R,C,
§1321.57(A) ceifing, a default surcharge of 5% on the fuil loan, and check collection
charges without a check written, presented and dishonored. Under U.R.G. §1321.86, the
parties' stipulations as to interest and charges are invalid and plaintiff is limited to Ninteresf
as defined and applicabie to loans in the absence of O.R.C. §§1321.51 to 1321.60.

See the separate memorandum of opinion filed with this;udgrnent and incorporated
by rcference here. The magistrate's decision is also adopted and incorporated by
reference. Clerk shall joumalizo the memorandum-of apinican and the,rnagistrate's decision
along with this judgment entry.

JLtdgment is entered for the plaintiff for the amount of $465 pius 8% interest per
annurn from December 5, 2008, plus the court costs for the filing of this action.

GE

CLERK TO SERVE A!L PARTIES NOT IN DEFAULT FOR FAILIfIRE't'O APPEAR iM1i('i'H NOTiCE L7P JUDGMEt3T
Ah1t7 QATE OF ENTRY UPON THE JOURNAL
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Etyna, Ohlo 440X61 JUN 15 P I: 00

Ohio Neighborhood finance, Inc., ,', i-ER`t,^F^ ^.. W LY^=! ^, t,^1 i t,s.AL COURTdb 'Cashtaii.c^.... . ..__..^^

Plaintiff No:---49G1!'F0148$

vs.

Rodney Scott
Cfefendant

Memorandurrt of t7 inion

Plaintiff moves to set aside and objects to the March 25, 2(31 1 magistrate's decision.

A"motion to sef aside" under Civ. R. 53(D)(2)(b) does not apply to magistrate decisions but

only to orders issued under Giv. R. 63(p)(2)(a){i) that'"regu(ate the proceedings ,.. if not

disposifive of a claim or defense of a party.''The filing wi11 be treated only as objoctions.

The objecfion to the magistrate's finding that this was a orze-payment loan tied to the

".^ayday'" of defendant is overruled. The 12/5/08 loan reads: "!'^ymen# Schedule: C1n^

payment in the amount of $545.16 due on 1211 g/08 (Payment Date)." The witness testified

that all of its loans are structured for very short durations, with only one payment, set up

not to be "due back until a payday,"lust like formerpayday loans. A chance prepayment by

a debtor or deferred colfection, by •pNfntiiTf does rcot-ohange the basic structure of tllis loan.

The objection to the.rr)agistrate's interpretation of the interest-bearing language of

O.R.C. §§132'f .a1 et seq. is overruled. This mortgage loan law does rtot say how payments

are to be structured for iriteres#:l:rearirtig loans, unlike when interest is preoorr ►puted; Stiti; a

two-week, pne-paymertt loan is incongruous with the definition of ixsterestriaearing loans as

having "unpaid balances outstanding from time to fime'' arsd the other statutory references

to monthly installments for these loans. ►n reality, though, thc loan to defendant better f{ts

the dc#:In4tior7 of "preconnputed," OOur appeals court has twice caIleci this same type of loan

A-17



• - ^C' t
"precornput^d." QitiQ f^ei hborhog od Fin;, lr^o, v, f^ng (^' App. Dist., SummiE, 2-2^-71), No: ^;• =

25409, 201 1 1RIE.. 345933 and Ohio Neigliberhood Fin., Inc, v. tVlcGeorge (9P App. Dist:,

Summit, 2-9-11), No. 25410, 2011 WL 444143. Pfaintif":;admifs that a short term, one

Esayr^er^t Eoan°is in^onsisfertt vuath tlie "^rec^ornput^dp sta^tior^s-of this, mcsrtgage,ioan,Eaw.:

Also rejected is the objedori to the decision's ar3alysis of Ohio's usury laws and

their h4stories: The Court does not see in the words of the Mortgage Loan Act, O.R.C.

§§1321.51 et seq., the unembiguous authnrity for defendant's 1oan that ptainfiff Wants to be

there. His loan looks like a payday loan under former O.R.C. §§1315.35 et seq. and the

witness testifisd as much. This is baffling due to the recen t public battie to ban these loans

in favor of ones no shorter than 31 days under §§1321.35 et seq. No doubt the cfiher usury

laws have evolved since first enacted and o:veriap, but this does not mean they ever

ailowed the payday-type loan here. Such a firiding wouEd make ertactrrrent and repeal of

the Payday Loan Act superfluous and no one would ever have reason to be licensed under

the Short Term Loan law. That the effect of these laws on ather usury laws was weighed is

clear by the exemption at §1321,02 first for payday and now short term loan ionders from

licensing under the "Small Loan Act," wifhouf a rsciprocal exetrrpAfon from licensing for

smafi loan Ieradars (or mortgage loan lerfders) to make payday or short term loans. Review

of these lam, their history and corttext, especially the salary, payday, and short term

lending laws meant to exclusively cover loans like th1s one, shows that they are not a

random and careless patchwork of legislation as plaintiff argues, but enacted to achieve

distinct regulatory ends.

The objection to the magistrate's consideration of t#te. Short Term Loan Act is

overruled, The term us#iort tArm, loan" at p.R,C. §1 321,36(A) in the pmhibit*an that "no

persort sheii engage in the business of making short term loans to a barrower.... without first
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obtainihg a lirenW cannot sensibly be €estricted to the definitioi3 at §i321.35(A) as "a loan

madle pursuant to sections 1321.35 to 1321.48:" This would impose licensing only on the

aJready licensed, an absurd tautology. Crrnsister ►t ^,►rith this Act's history and its goal to

;^piac^::all,paydaylendingin..Ohib,..the.term..."s.b .prt_tOrm Ita.anD.ln,the § f,321 36((a} prol^ib ►tipn

must be given its common meaning, at least covering a'l4-day foan like that to dei'cndanf.

Elsewhere from §§ 1321.35 to 1321.48, the definiflon at §1321:35(A) makes sense. Even if

this Act does not apply, no other Ohio statute authrar'sxes the business of lending by one-

payment, short term loans. The result in this cese is the same.

The additional grounds for abjection are moot because the mortgage Iaan law does

not apply, but will be addressed.

The Court rejects the objectibrt to the magistrate's denial to plaintiff of 25°a per

annum interest under O.R.C. §1321.571. After the mear+ing of"anrruai percentage rate" in

the mortgage loan law was changed to i:secorne rtearly-idenf4cal vii#h "interest rate,"

§1321.571. no longer was at ► "alternative" to §1321.57(,A); but its implicitxepeal. The later

reenactments of the 21°la cap on interest at §1321.57(A), each with a"notwithsfanding"

clause, resurrected §1321.57(A) and repealed by impiication the then patently inconsistent

§1321.574. To ascribe to, §1321.671 surviving uitality as atrue altemative to the reenacted

§1321.57(A) would require that the caiculation a>•'tlie 25% "annual percentage rate" again

include rrsore than ini:.erest. The courts that cite §932'1.57'I to authorize 25% as an "interest

rate" do not considerifie mandatory preempttve effect of "notwithstanding" clauses, the

legislative history of these sections, and the important difference between "interest rafe"

and "annuat percentaga rate" under the law and behind the enactment of §1321 ,571..

The objection to the magistrate's denial of the 6°!4 default charge has no meeit.

Section 1321.57(L) does not ali+aw'these charges on "total of payments" as wjitten into this

3
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$oan.'l"he pcassibility ihat §1321.57(L) caufd be read to atlow iartders a 5% surcltarge not
: .....__

anly on a fractianal irtsta#irrrent, but on errtire loans, reinforces fha high improbability that

the legislature remotely anticlpatod for this Act ta altaw one payment loans like this one,

Tne-Courfagrees°wtth-the rnagtstrate's-reluctanee:#0.^xpas^d.^roun^#s_€ox.^^

collection charges under O.R.C. §1:321.57(K). Sectinn1329.57(H)(1) prcihebits charges not

specifically enumerated. Provisirsnsin usury statutes that limit charges mark ythe boundary

beyond which the lender may not go" and are strictly enforced. Capifaf Loan &Sav_ Co, v.

Bier,y (1938), 134 Ohio St. 333, 338. "Eqttitable inferpretation" is not a tool to enhance

profits for lenders already receiving among the highest fees and interest in ®hio,

This Court has no opinion whether one form of lending or another should be

perrrtitted in Ohio. it tuas the legislature and voters, not the courts, that oiased the door on

payday loans and established a new law to exclusively regulate i#e busiiiess of short term

fending in +phio. This court will not nullify the wiil of the legislature and voters and read into

the second mortgageluan law some previously u?natioed, implied authority for a#ype of

lending liistarically the subject of special usury legislation. That other lenders are doing

what plaintiff has done here or that piainfiff has had success receiving contract ihterost in

unopposed appeals from default judgments does not legitimate this payday loan as a

mortgage loan. This. Court will not elevate form over substance, Objections are overruled.

JUGE

Gopy, Parties

4
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STATE OF OH1C}, LC?RAIN COUNTY, ss.. - THE ELYRIA MUNICIPAL
CotJPI L E D

J5--- ^t^^T
2011 MAR 25, P tE: 34

OHIO NEIGHBORHOOD FINANCE, INC.
I38A CASHLAND

Plaintiff C'LYRI!'. M'^I^CF4L CQilRI,

vs -'`' U1^M_,._ . ..
CASE NO. Q9CV'FQ14^8

...

RODNEY SCOTT
Defendant

This matter was referred back to the Magistrate for hearing and decision after objection had
been filed to a prior magistrate'e decisiost recommending only part of the relief in the coanpiatnt A full
evEelentiary hearEng was to be had on ttr$ marits and an instructioee was made to determins the
applicable law. Though Defendant is in default or an appearance, evidence was taken on ail issues
purffiuant to siaeiceyg $asRRi^ C. V. Noast Qriiiina "-.(Wayne 1985), 24 Ohio App.3d134, citJng
Daliss v Fernea (1874),25 Ohio St. 635.

FINDiNGS OF FACT , " QN"^S- -DN- ®F LA'VV

Plaintiff Ohio AI'ciglaborhood FirtarJC,e, Tnc., dba Cashland ("Cashland'), filed this action to

collect on a loan that "Defendant has failed to discharge... by payment or other satzsfactaon although

the same has bcen demanded byt3ie Plaintiff." C7nder the parties' loan contract, Cashland gave

Defendant $500 on December 5, 2008, in returta for his promise to pay the full amount back by a

$545.16 debit against liis checking account fourteen days later on DGcembex 19, 2008> This reflects an

annual g+ercezltage rate of 235.48°/n under the federal Truth in Lending Act ("TU.A°), based on a$30.00

"loan origination chttrge," 25% per anztum interest over 14 days, aeid a$10.t50 "eredit investi.gation

fee." The TjI.A clisclosure box states that contract also involved a late clwge of the greater of $15 or

S% of the "total of payments," that is, $27.20, and a$20.00 "check collect'zon charge." Cashland seeks

only the lesser late eh.arge, but asks for the cheek fee, though no check Ams vt+ritten by Defendant. Tlre

fee is for tryixxg to eleetronically debit his c;hecking accozlnton his payde:y.Cashlan8's witness admits

that it still basically operates as'cvhen licensed as apayday" lemder, thougll the Payday j:oaii ActWas

repealed and replaced with a Short Terln 7,ender law in 2008. Cashland isn,ot licensed under tihat Act,

but instead as a"Sccond Mortgage" lender. Cashiand contends this Second Ivloitgage law peaznirs its

payday loan business to contizuae as beforei though Cashland now calls its payday ►oans "Sliort Term

Finance f,oans"' instead. Its witness says the loans are notiv ss;heduied even xnore closely f}iAn before to

^ Ctshland's ivitricss testified that all of its loaru s;reshort term, one payment "payctay" st7'le loaris like this one, though
Cashland still is licenSGd as a check-,aslhingbusiness:and operates a.s a pavmbroker of goli4 and silvor as welt..

b ,-Z `a r;; ^$Ob'dN ^t t?R:^ i^?tw ^ano^ {^ci„ur^y rt^.,,i't3 #o ^1^^1^ ^^.t?^t l ts0z dl
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be "due back ort paydays" of bomaBVers. For this fourGecn-day loan of $500, Cashland claims $107.41

in charges andfees, plus interest at 25% per anntun -]eas cradit for Defendant9s $35 payment.

The C}hio Suprcmc Court authorizes courts to sua sponte scrutinize any "inst,ument for the

payment of money, by which the maker has agreed to pay usurious intcrest at a.stqpttlated rate" and as

appropriate to reducc any improper interest charges "to the legal rate." ^'roue vIgton (1876), 29

Ohio St. 587, 596-597 ("on its orxn motion"). "Intcrest" in Ohio is gener.allydef ned in broad ternns as

"thecompensation allowed by law, or fixed by the pazties, for the use, dctention, or forbearance of

money or its equivalcnt." 61 OH. JM.3d, Interest and fJsury§ 1(1985). In most loans, any amount

imposed as a condition of a loan, like the origination fees and investigation charges here, is properly

regarded as "interest" as well. Charges by any other narne ad.ded bycontract, even after maturity of a

loan, arc also "interest," ^ afayette $en. Soc v l^tvi^ (1835), 7 Ohio pt I p 80, Hac3cett v;'CCzitake

(Lucas 1939), 62 Ohio App. 89, 15 Ohio Ops. 445 (syllabus'q1). The federal'I7LA tracks the

conventional definition of pre-maturity interest, ineluding vittnally every charge imposed as a

condition of credit, under the label of "finance ctaarge," that is "the dollar amount the credit tuill cost

you," 12 C.F.R. §§226.4(a) and 226.18(d), and as pw of calculation of the "annual pexcRntage ratc,"
i.e., the "cost of your credit on a yearly basis." §226A(e). The TILA "annual percentage rate"

disclosure o#`t.he pre-maturity cost of Defendant's loan here is 235.48°fo, raising a red flag for the

potential of usury.

Casbland justifies its interest rate and charges based on its registration under Ohio's Second

Mortgage L.oan Act, R.C. §§ 1321.51, et.seq., often described these days as tkte "Mortgage Loan Act"

(``MLA"). This Act is indeed one of the statutory exceptisns to the general R.C. Chapter 1343 limits

on intcrest in Ohio and is referenced in the loan contracE with I?efendant. Yet the aleri judiciary has

never pexmitttrd the labels used or even the form of a transaction to control over its substanee when

interest and the possibility of usury is at hand, as stated by our court of appealsr

Tho citpidity of Ienders. and the willingness of borreswers to eonc*devvlut.tever may be dcmanded or to
promise wlyatcr+ar may be exacted in ordei.to obtain tcmpcsrary relief from financial cnibarraswment, as
would nattirml;y be expected, have rtsultedrn a great variety of devices to evadc the usury lews, and to
fr.ustrale such evasions the courts have been compelled to look bey.ond the form of a transactiontoits
substance; and tttey have laid it down as an inflexilile rulc t}3at the mere torm is imrnaterial, but tbat it
is the substance whioh must be considered.: No case is to be judged by what the parttes appear tobe
or represent themselves to be doing, but by the transactfon us disclosed by.tbe w,hole+evidearse,
and if from'khat it is in subctance a receiving or contracting for the receiving of usurious interest fsar a
loan or forbearanee Uf money, the parties are subject to the statutory consequences, no matter what
device they may have emptoyed to conceal the true character of their dealings, Every species of
contrivance in the modification of any loan or contract, for the purpose of eYlading the statute, being
cases tizathin the mischicl': are also urithin the remedy. Usury is a moral taint wherever it exists, and no

d ti206"dN
un^i WO:1 It(ii W'fry^
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subterfuge shall be permitted to conceal it from tbe eye of the law; this is the substancc of all the cases,
and they only vary as they follow the detours through which 2hey have had to pursue the money lender.

Centca} Unitetl Nat Banlc v Allshousc (SummitApp. 7119/33),15 Ohio Law Abs. 711, 1933 WL

2424, at &2 (emphasis added) (citations ornitted): This Court properly evaltu3tes the legitianacy of

Defendant's insistence that a lawprincipally enacted to cover snortgages covers the short teatn, one

payment transactxon between the parties hero to allow tkw interest and charges assessed.

1. Cashland's short-term, one payment loans are mot governed by the Second
Mortgage Loan Act but by Ohio's Short Term Lender Act.

Th.at Cashland may be registered as an IVILA lender does not mean tha.t this loan is authorized

by the MI.,A? Cashland's witness described Cashland's practices and procedures associated with this

loan as basically the same as when licensed as a cbeck cashing business making "payday" ]oarss

under former §§1315.39, et seg. That statute, enabling check-cashing businesses to make very shurt

term, one payment loans tied to impending paychecks or bank deposits comruonly known as

"payday" loans, w°as repealed by Sub H:B. 545 (eff. 9il/0$). In its place, the Creneral Assembly

enaeteci R.C. §§1321.35 t2smugh 1321.48 to officially authorize a special "short tesm loan" law,

OMO CONSUMER LAW, §23:02 (West 2010). This legislative repeal of payday lending in Ohio

was placed on the ballot by the payday loan zndustry and theu ratified by referendum as Issue S by

Ohio voters on November 4, 2008, to et2sure that "borrowers would have at least 30 days to repay

the loan" and "the maximum interest rate would be a 28% annual pcrcentage rate" expressly defined

as the broad, federal "annual ptscentage rate" under the Truth in Lending Act. Cashland contends

that the mantle of its registrgtion as a mortgage loan lender auttrorizes the same payday loans

expressly dissllowed by the General Assembly and the voters of Ohio.

Ihis contention is not persuasive -- contradicted not only by the language of the MLA

contemplating payments over tirne on all loans but try the legislative history of the Iv1T,A, Smml1 I,oan

Act, and Payday Loan laws in Ohio, particularly the 2008 legislative and electoral substitution of a ncrv

"Short Term Loan Law"for the payday loan 1aws. Using an MLA registration as a pretext to make

thcse loans is an evasion of the Short`Term Loan 1aw, Without pt•oof of Cashland's registrAtiarrs under

the Short Terrn. Lender Law, Cashland could not make auy short-term loaus in Ohio, without high

interest or eharges being uswious and ixnenforceaWe as matter of law.

2 See Gtouster Qqmtny 'ar ^Winchell (Athens 1995), 103 Ohio App;3d 25b, 261-2b2 (bank selling mobil®homo titled inits name, not exempt as financial instin^tion frorn consumer usury #aws at R.C Chapur 13 17).

t 'd ^E^b"^P! ;ino;j lrdiiavn:^ Vi^7;13 ^° ta;;^ 60 4 il(lZ "$Z`) pW
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A. The language of the IVII,A does not authorize single payment, sb.ort-tcrm Moans

The language of the MLA is replete with references to "montldy instaltments," "scheduled

payments" and "baiances outstanding from time to tirne." Nonetheless, Cashland argues that this law,

primarily enacted for mortgage loans, authorized the two-sweek, lump sum loaza here, just because

Cashland calls it "interest-bearing." Cashiand asks this Court to ignore the forest for the irees.

Analysis of a statute begins with its ianguage. State ex rel. Crelesh v. State Ivted. Bd. of Ohio

(2007), 172 Ohio App.3d 365, 370. Cashland focuses on the wording of the MLA pertaining to the

t^'3o different methods permitted for calculating interest. Interest in an MLA loan may be structured as

"precomputed" or "interest-bearing." R.C. §1321.57(A). Cashland compares the presence of language

in the statute that says that loans with interest which is "°precomputed" must be "repayable in monthly

installments" to the absence of that same language to describe "interest-bearisyg loans." Cas}sland

extrapolates from this difference that any loan, including the payday style one here,,just bystructuring

it as "interest-bearing," need not be even a month, week or daylong or have installments. However,

"words and phrases in a statute must be read in context of the whole statute." Cogunerce & Yndustsy

Ins. Co. v. City of Toledo (1989), 45 Ohio 5t3d 96, 102, The language of the statute when read

carefiilly and in context does not support Cashland's contention, but rather describes all loans to

involve installments or balances carried with znonthly payu,ents.

A "precomputed loan" is defined at R.C. § 1321.51(G) as one "in which the debt is a sum

comprising the principal amount and the amount of interest computed in advance on the assumption

that all scheduleii payments will be made when due." (emphasis added). Section § 1321.57(1))(l )

adds unequivocally that all of these loans "shall be repayable in mnth.ly installments," restricted in

ir`ming with amoxmts to be essentially uniform. Under § 1321.51(1), interest is computed on "periodic

balances" through "payments" made in relation to "each monthly installment period of the loan

contract." Cashland concedes that this method of calculating interest would preclude loans like the

one to IIefendanthere. Yet it is dif^'icutt to conceive a loan more clearly within the definition of

"precomputed" than the one here. A fourt.een-day loan znade on the premise that the borrotver will

have no money until a "payday," resulting in a bank deposit, at which time the bank account tvitl be

tapped, and with all of the interest and cuarges "computed in advancc" and included on the very face of

the contract "on the assumption that [the only] schedulecl paytneut[ Jmrill be made when due" :>annot

be cor,strued as anything else but precomputed, as a matter of law. Calling a precornputed

loan tike this ozae by aztif other nanie does not render the loan less "precomputed."

ya t^C7fi'^^ i^n ll (ecia un^ ^t^RI3 }^ r;a^^ ^dd^f,1 l I^(}^ :$^.^eW
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The other anethod of computing MLA interest is called "interest-bearing," This means, by the

definition given at R.C. §1321.51(x'), that the "debt is expressed as the principal arn.ount" only, with

interest "computed, charged, and collected on unpaid principal balances outstanding from time to

fitne.°'(emphasis added). This language is repeated at §1327.57(C)(1)(a), which Cashland cites as its

express authority that "a single installment loan is permitted, °" Cashland ignores that "balances" are

expected to be "outstanding" not "over time," but "from tlme to time." a[Y'^rl7ords in statutes should not

be construed to be redundant, nor should any words be ignored."' East Ohi•9• gas Co. v. Public t jtilities

Com'n of ®hio (1988), 39 Ohio St.3d 295, 295. Each "tirue" in the phrase, "from time to tune," is

thus to be accorded meaning. See Southwestern Sur. Ins. Co, y, Dottalas(4kla 192I)198 P. 334, 340.

After all, registrants &y §1321>57(C)(1)(c) must ensure that unpaid interest in interest-bearing loans

"be paid from the proceeds of subsequent payments." (emphasis added).

CasMand likewise disregards other statutory language manifesting the legislative expectation of

recurring "monthly" payments with interest-bearing loans, coordinating the repayment terms for

interest-bearing loans with those for precocaputed ones. Under § 1321.57(C)(1)(b), MLA registrants in

interest-bearing loans may contract for interest without regard to when borrowers actually make their

payments, but rather "from the date of the loan to the first scheduled payment due tiate" and

thereafter "for each succeed'uxg iutstallment period from the scheduled payment due date to the next

scheduled payment due dat.c" (emphasis addcd). Just as with precomputed loans, the duration of "the

first monthly installment period" in an interest-bearing loan is defirred by a month, that is, like

precornputed loans wbere "the first installment period may exceed one month by not more than fifteen

days," for interest-bearing loans "(flnterest may be charged to extend the first monthly installment

period by not more than fifteen days." R.C. §1321.57(C)(2)(a)(emphasis added),

No explanation is offered by Cashland for the absence from this loan of a "first monthly

installment period," a schedule for "subsequent payments" or "succeeding installment periods." Nor is

there a frameworkfor "unlaaid prin.cipal balances [to be] outstanding from time to time." Rather than

telegraplung a legislative message to approve one payment, short-tcnn loans, the laiiguage of the

statute describes all loans, both precomputed and interest-bearing, as with multiple payments.

B. Short-term, otre paytieaent "payday" loans like this have always been and still are covered
by specially targeted legislation as part of an overall ssiae'ne of usury regtilataon

The Mortgage Loan Act is only one part a larger scheme of laws in Ohio governing interest and

usury for different types oftransactions. T.a.ufs goveming short term, one-payment loans tied to

5
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borrowers' "paydays" are, and have always been, another important part of this sch®me. These aau3

other usury laws were enacted and contintu to sct°ve vcry differcnt purposes. To hold the M.I.A covers

this type of loan wotald ignore the clear history of legislative rcgulatian of the "payday loan" industry,

conflict witht}ae legislative intent bclund both the Small Loan Act and the MI.A, and outright

undcrmime the Short•Terna Lending Loan recently enacted to specifzcally cover loans like this,

Cashland's use of the MI A. for a loan like this one is an evasion of the Short Term Loan Act:

Any review of the u.sury laws of Ohio must begin with R.C. § 1343.01(A), "Ohio's general

usury statut,c." Canital ^undS^fiin .^4't v Car^ield (Cuyahoga 1999), 135 Ohio App.3d 579, 581.

'That section has always set a maximum rate of interest to which parties may "sripulate" in "a bond,

bill, promissory note, or other instintment of writing for the forbearance of xnoney " Th-A maximtun

rate today is eight percent per acut;usx,. Interest under a general usury ceiling like this considers all

charges required by a contract to be paid, before, for, or aifter, for the period of time that the money is

used, regardless of the natne givcn the charge Allsh2t7se v Bank & Trust Co; (Summit C.P. 1932), 30

N.P.(NS) 17, affirmed by (Sturumit I933)15 Ohio Law. Abs 711 _ This maximum rate applies to every

loan unless the credit.or proves "that the statute does not apply." Pludson & KM i. L 6 v'Y'amevic-

&dol (Iefferson App. 11/29110), No. 09 JE 4,2010 Wl, 4927616, at *5, Of couxse, when "specific

language" of other statutes apply and authorize higher rates, rates that comply with those sections "are

not sub.ject to the limitations imposed by R.C. 1343.01 or the general usury• statutes," AllQ® Bn,aneial

Serviees v. Smith (Franklin 11/24/87), No. $7AP-74$,1987 WL 26345.

One of the earliest enacted cxceptions3 to Ohio's general usury lawscovered loans exactly tike

the present one, thenlabeled a "salary loan," This type of loan has bccn around since ancient times.'a

"The practiee of salary selling involved a'worker taking a loan a week before his paycheclC and then

repaying theloan by handing over the paycheck,,vhen it arrived." Faller, "Paydav Loan Solutions:

Slaying the Hydra,''59 Case W. Res. L. Rcv, 125,150 (2008). To avoid charges of violating the

interest caps of the general uscuy laws like>R..C. § 1.343.01, lendexs fabricated "a variety ofthiniy veiled

disgtiises and sham transactions" such as "phrasing the contract as a purchase or assignment offuture

wages, rather than asa loan:" Graves &. Peterson, "Predatory Lending aaa the Tvzi(itary:'TT1te I.,^+w and

'Revised Code § 1343,01(B) itself has several exceptions t.o the 8°ia usury ceiting, u6cludiag un.secured loans payable in a
single bnstallmant: in conirast, the usury laws discussed here regulate thrse in tils 6nsiness o1 rnaking these !®ans:

° According to one law review article, "pledging to pay one's enming5 in the immadiate t!uture in exchattge for money
today" is a ptactice dating back to'`our carliest recorded civilizations," which was banned l^y early Roman Law bttt cvhen
ieft unchecicedbas played a part in sigcnificant histtrrical events of suaiaf upheaval, Graves; "Predatory tending and Ase
Mf titary' The Law and Gcography of `Aayday' Loans in MilitaryTowns," 66 Ohio St L.J. 653, 663 (2005).
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Geogmphy of `Payday' r,oans in Military Towns," 6611hio St. L.J. 653, 671 (2005). These "high-cost

wage-based" loans, "very sitn.ilar to today's payday loans," wcre regiardcd as worsening financial

situations af borrowers, leading "work'izag elass people in the eastern United States" to create the torm

"lo8n shark" to describe their lenders.ld at 670. Little doubt exists that "salary lenders, thc nation's

first loans sharks, engaged in essentially the same business modcl as today°s payday lenders."

I'eterson, "Usury Law, Payday Loans, and Statutory Sleight of Hand: Salience Distortion in Atnerican

Credit Pricing." 92 Ivlinn. L. Rev. 1110,1119 and at fn. 28 (2008).

In 1911, by enacting G.C. §§6346-1, et seq„ the Ohio General Assernbly first passed siatewide

l®gislation that required licensing and regulated the interest rates and charges as well as the business

practices of lenders "purchasizig or making loaus upon salaries or wage eamings." 102 O.L. 469

(prefatory language to 1911 SB 52). Though the rates allowed these lenders were still as high as three

percent per month, §6346-5(a), these laws sought "to prevent and punish" "[t]he extortion praetices by

a class of money lenders" which was "a matter of common knowledge," Cain v. Peop,le's t4alary Loan

Co>.24 Oltio C.D. 115, 1912 WL 709, at * 1, affirmed, 88 Ohio St. 550 (1913). None other then the

Ohio Supreme Courtrecognizcd the need for ihis type of legislation bccause the "class" of borrowers

who receive these payday loans "comprises the most needy and improvident, and consequently the

most susceptible to fraud and extortion." SKning v CiMpf Cincinnati (1909), 81 Ohio St. 142,156

(municipal regulatiora of salary loans constitutional). Still; probleYns persisted with wagc-based loans

after this regulation. See nrt v. State (1930), 122 Ohio St, 431, 437 ("protecting needy borrowers

from the extortton of purchasers of salaries: '} Enactment of new "stnall loan Iaws" was domanded,

with higher interest rates and administrative charges supposed to attract "respectable private lenders

into the market for costly consumer loans, creating healthy competit.ion and driving the salaq lenders

out of business." "Predatory Lending," 66 Ohio St. .I.,J. at 672.5

In 1943, Ohio's General Assernbly in one feLt swoop repealed all of the laws allov+ting tliis type

of lending, G.C. §8624-70, eff. 7/I6143, and substituted Ohio's ctureaat "Small Loan Act."5 G,C.

§§8624-50, etseq., now codified a,t kC. §§ 13x1.4l,et seq. Any "`moneg; credit, goodsor things in

act.ion: " valued at $300 or lcss given "as a consideration for any sale or assignment of, or order for, the

,,sse also Petersoa, "Usury Law: Payday l,uarss, azid Stacextory Sleig'at of Hand: Sa}iencc Distortion in American C.red it
P17etn$:" 92 Mim. L. ltev: 1110,1120-1321 (2008),F'atzer, :Paydayl.oan Soltdtions: Slaying the Hydra; ; Sg Cxsc W.
Res. L. Rev. 125, 150 (2008). Woolston, "Neither Borrotiver Nor Lender Be: The Future of Payday Lending in Arizona,"
52 Ariz, L. Rev, 853, 887, fn. 283 (Fail2010),

6 Tbe tetm "Small Loans Act" isicl ovas first usul to describe the earlier laws, §§6346.1to 6346-7, covc;-ing both wage
and salary lending and loans sectuod bychattats. See Mexckattts i inanee Co, v. Goir3wabeir (1941), 138 Ohio St: 47a,

7
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payment of wages, salary, commissions, or ather compensation for services" became govemed as a

sma111oan. G.C. §8624-65(a). See preface ro 1943 EIB 49, 120 v. 75. Liceusing was required of

anyone "ixt the business of lending money" of $1000 or less who contracted for or received interest or

charges a.bove the ceiling of the general usury laws. G.C. §8624-51(a), These lenders could charge the

same 3% per month as former salary lenders on loans up to $150, 2% per month for loans up to $300,

but no more than 8% per annum above that. The key was that "repayment of the amount lent" had to

be "in substantially equal iastallments... at a.pproximately equal periodic intervals of time." 0,C,

§8624-62(a). That is, Ohio's Small Loan Act was enacted with the manit'estpurpose of abolishing the

type of short t.errn, lump sum loans as made to Defendant here, in favor of installments spread out over

time. Arnendnaents have been made to this law since its creation, including the structurirzg of loans as

°°precomputed" and "interest-bearing" by 1981 H.B. 134, eff. 7-14-81, but nothing in any amendment

remo4ely suggests that this original purpose for enactment of the Small Loan Act changed.

A 12a1f-century after payday loans were abolished by the Small Loan Act, the payday loan was

legislatively resurrected in 1995 in Ohio. Lenders no longer had to pretend to purchase wages or

salaries of borrowers, which continued to be prohibited in that form. R.C. § 1321.32 ("assigrunent of,

or order for wages or saiary" invalid). In the modern age, the ubiquitous checking account became the

target. The General Assembly enacted a"Clteck-Cashing Lender L.aw," R.C. §§1315;35 to 1315,44,

by 1995 HB 313, eff 12/5/95, popularly known as "the Payday Loan Act." See Chee UmgLq

Mor ast (Cuyahoga App, 1/16/03), TTo. 80856, 2003 WL 125130, at "1; see paller, "Payday Loan

Solutions; Slaying the Hydra," 59 Case W. Res. L. Rev. 125, 127, fn. 7(2008) (Oliao Dept of

Commerce using this term); see also, generadly, Fiscal Notes for 2008 HB 545. Businesses already

Iicensed under R.C. § 1315,21 to cash checks for the public now could receive separate licenses to

make cash advances to their customers for up to $500 (whicl7 later became $800), at 5% interest per

rnonth, repayable by lump sum, without regard to installments. R.C. § 1315.39, The industry boomed7

as it has throughout the ages when condoned. Controversy also ensued, with complaints$ very similar

to those raised in 1943, the turn of the iast century, and before that.

In two years, payday loans increased from 41 to between 95 and 100 million loans and revenues froin S2,a billion to
between S4,0 and $4.3 billion. 64 Cc,nsumer p'in. L,Q. Rep. 145, 276 (2010), ciring "Unsafe and'Unsound: Payday
L.enders Hide Behind FDIC Charters to Pcddle Usury " Consurner Federation of Americs, Mcv_ 2604.

a "In 2006, thc Center for ltespons ►bie Lending (CRL) published its report on: payday lending praotices in which it
ccenrended, contrary to indu,ctty claims, that the maiority of payday loans were renewals of previous loans which
borrotuCTs were unable to repay, rather than one-time, emzrgenc,y loans repziid on the flue date." 64 Consumer Fin, L.Q.
Rep. 145,276 (2010). S'ea 5/7/08, Press Retease of Atty Gen; Dann, http:l/wroAw.rtoonline.comli.magesiOhioAgRe+:s
paydayLending050708,pdf ("w•eli-documented abuses" in "short-term loans that cause long•tenn financial ruitt,")
Cashland's witness testified that as soon as the Defendant liero had "pi;id one [loan] ofrhe gat another"
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Then in 2008, exactly as or„curred in 1943 by the Stnall Loan Act supplanting the salary lending

laws, the Payday Loan A.Ct was repealed simultaneously with the introduction of a substitute usur,v

law, specifically intended to regulate the same lenders and lending practices. EfFective September 1,

2008, Sub H 545 "fr]epeal[cdj the currrent Check-Cashing Lender Law in its entirety and eact[cd] the

bulk of the repealed law's provisions with changes in a new Short-Term Ltndcr Law." See Bill

Sumtnary of 2008 H 545, OLSC, :I >state.ah.ustanal:ysis.cfm?M-127W545&

ACI`sAs%2t31ntrodur,-,d&hf-analyses1.27/h0545-rh-127.katm. The ]aw was "bipWisar ► legislation"

intcnded as "a major step toward protecting Ohio constuners wYho are alreadY stmggiing with debt by

stxictly regulating payday lenders and lowering the maximum in-'terest rate for short-temq loans." OH

Gov. Mess. 6/2I08, Annotation to 2008 H 545.

T}ais new "Short-Tcrni Lender Law," R.C. §§ 1321,35 to 1321.48, prohibits any lender Siom

engaging "in the business of nialcing short-term loans to a borrower in ahi,o... without first having

obtained a license" under the Act, R.C. § 1321.36(A). The Act covers not only licensed businesses but

those °`required to be licensed" to malce short-temx loans.9 See R.C. § 1321.47. The Act appears tailorcd

to Kddrress the specific problems perceived by some with payday loans under the prior Act> prohibiting

short terrn loans from being less chan thirty-one days in duration, having interesr rates above a 28%

"anneral percentage rate"-- defined exptsnsivelyandarithexpress reference to the Truth in Lending Act

- and limiting the number ancl refinancing of loans axad the remcdies of lendexs on returned checks.

R.C. §§ 1321.35(C), 1321.39, 1321.40, R.C. § 1321.41, Moreover, lenders may not "indebt the

borrower. ., for an amou.nt that is more than twenty-five per cent of the borrowers gross monthly

salary." R,C. §1321.41(E). No clearer expression can be imagizted of legislative intent to regulate

short term, one-payment loans to be paid frorn checking accounts and connected with paydays.

Any doubt about the intent to tum "payday lendet°s'° into "short term lenders" was removed

on November 5, 2008, when the voters of Ohio by referendvzn approved the language on the ballot

of Sssue #5 to end payday lending in Ohio as then existed and substitute requirements that "all short

term lenders, inctuding check cashing tenders," described on the ballot as "payday len.ders," bc

required to obcythe "li.znitations" of a new Short-Term Loan law. (emphasis added). Under Uhio

' T1xe words, "sl,ort-terrn loan," at R.C. §1327 36(A) must be accorded their plain meanipg, that is,an5• loan for a•`sltort
t,erm." If restricted to thc def pition at § I321.35(A), which states tltat "'(sJhart-tcnn loan' meaus a loan made pur9uarit to
sections 7321.35 to 1321.48 of tha Revised Code," then the first Iine of § 132i.36A) -- "t,lo person shall engage in the
busi»rss rt rnakhtg short-term loaris to a borrower in Ohio.... without first obtaining a iicensc" >- would be circular and
have no meaning, ytat is, only thogc alr0edy licettsedto utake these loans or alre.ady makutg loans compliant with the Act
would be subject to a prohibition against mak:;ng 2oaris wfthoui a licensc. "Tn tae construction of 5tatutcs, the courts start
with the assumption thatthe legislature irrtended to enact an effective tativ:" 85 OH. 7C3It.31D, Srczrures §228. Gast,tand's
employees caiiing thcir oHm loan product a"short-term finance Ioan" exemplifies the corrn,ionaess of this pluasing.

01 'd VBGCoN
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Const. Art. IT §a, the referendum submitted this issue "directly to the people that they ordain a law

set forth therein, or that they repeal a law already enacted °" 56 Ohio Jur_3d Initiative & Referendum
§2. It gave "the people the fz►al decision." State esc rel. I,etOhioVote." v Brunzter (2009), 123

Ohio St3d 322, 328 (citation omitted). Thus, by vote of the legislature and the people of Ohio,

payday lending in Ohio as then existed was to end, with leriders inclined to continue nu*ing loans of

that type "subject to (new) limitations" under only one, specific new goveming law.

Yet, Cashland argues that buying a Zicense to make loans as a "second mortgage branch"

regist.ered under §§ 1321.51 et. seq, is -- and by implication always has been -- alternate authority to

make payday loans. After all, Cashland's loans and practices have changed little from being licensed

as "check-cashing lender" to "second mortgage loan lender" and its witness says its current loans are

now more closely connected to borrowers' paydays than before. Cashland seems to believe that the

1995 Payday Loan Act fzom its inception was little more than a redundancy to the MLA and its 2008

repoal was just an inconvenience, because it could have made payday loans all along as a MLA lender,

just perhaps not at the same level of profit.

At its outset in 1965, the MLA was named the "Second Mortgage Security Loan Act" for good

reason. It was enacted solely to regulate any lender in Ohio that "advertises, solicits, or holds himself

out as willing to take as security for a loan on a borrower's real estate which is other than a first lien."

131 v. 439, eff.11/1f65, codified at R.C. §1321.52. Like the Small Loan Act, each loan had to be

"repayable in substantially equal installments." 131 v 444, eff. 1111/65, codified at R.C. §1321.57.

Despite amendments over the years that eventually allowed its registrants to make other loans,

includingunsccured ones, the Act still governs second mortgage lending in Ohio as originally

intended and is often referenced by its original name.19 Since 1989, even fit-st mortgage loans have

been allowed. 1989 HB 497. As recent as January 1, 2010, major new conditions only covering loans

secured by hozne mortgages were added to the MLA. See 20091fB 1, eff. 10/16/09, arnended by 2009

SB 125, §5, eff. 12/28/09, to be applicable i/1/10. In other words, this usury law was first intended to

regulate and remains pri.marity focused on large, long-teraxa installrnent loans like mortgages. Nothing

in the legislative history or the plain words of the statute remotely intimates any change of intention by

the legislature. Cashland surely cannot be arguing that the MLA was intended or can be conceivably

interpreted to alloiv its lenders to write loans secured by home mortgages io be repayable in full in a

matter of days by ltutip sum, That would he a necessary effect of agreeing with Cashland's analysis.

10 Cashland's registrat.ion of the Elyria office witft the State of Ohio is describzd as a"Second Mortgage f3rtuych Office."
WestlaHl still lists the reiew•ant se¢tions of the Revised Code as "Second Mortgage Security La;uv..'°

iun^ zS13 }o 3 Wd810 l ILOZ V`ityi
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NQr is Cashland persuasive ths.t ttie availabiIity of an option to calctadate interest on these loans

according to the "uiterest-bearing"method makes any difference. The 1.979 amendments authorizing

loans to be structured as "interestwbearing" as well as "precompurted" under R:C, § 1321.57(A) merely

incorporaied "the traditional way to compute interest" most commonly found in mortgages, where

loan pa.ym;ertts are applied first to unpaid chatges, then interest, and finally the principal balance.

Eliarabeth Renuart & Kathleen E. Keest, The Cost of Credit: Regulation, Preemption, and Tndustry

Abuses §4.5.2, er seq., at 149-15() (3d ed. 2005). Unsecured loans were not even allowed by the MLA

at thattime. See § 1321:52 u.nder°t979 HB 511, eff. 9/28/79. That the General Assembly was actually

contemplating long-term loans with this amendment, particularly "intergst-bearing loans," is

evidenced by that same am.enduaerit's removal 4fthe sixty-month limit on the duration of loans at

§I321,57(A) and the addition of a requiremsnt that "interest-bearing" calculations always be used to

determi.ne rebates for loans in excess of sixty one-months. 1979 H 511, eff. 9/28/79, co,d'Yfredat

§ 1321.5I(1). Because the Srnall Loan Act shortly afterwards also adopted the traditional "5nterest-,

bearing" method to calculate intexest,1981 H 134, eff, 7J14f81, to validate Cashland's argument

would seem to turn that law also into authorizing payday loans, despite the historical record of its

enactment to abolish them.

The rnandate of legislative interpretation is to read "ielated and co-existing statutes" on the

same srabject matter "in pari materia, construing them together" and"give such a reasonable

construction as to give proper iorce and effect to each and all such statut:es",CJnited Tel, Co. of

's Limhuh (1994), 71 Ohio S0d 369, 37 quatang Maxfaeld y. Brool^s (1924), 110 Ohio St. 566

.(etnphasis added). Their "int,erpretation and applicatiora .. , must be viewed in a manner to carry out

the legislative intent" of each statute and a court "must harmonize and give full spplicatton to sll

such statutes unless they are irreconcilalsle and in hopeless conflico " I:i^ib 71 Ohio St.3d at 37

(emphasis added). Thus, before its repeal in 2008, the Payday Loan AcChad to be recognized for its

separate purpose from but harmoni2ed with the Small Loan Ac1 and the MLA, just as today the Short

Term Lender Law must be given "proper force andeffect" in the context of these other usurv lavvs.

This Cout°t cannot ignore these principlcsto al.low Cashland to turn these separate, very focused usury

laws into redundancies while corrupting the MI..A into a payday or Short-Term Iend'uxg law,

C. Without a Short Tet•rn Lender llcense, Casblattd's interest is , ►tmited by R.C. §1343:01.
The stabstance of this transactYon, not its form, rnust control, according to our court of appeals.

Central United Nat. Bank 1933 WL 2424, at *2. This fourteen day, oile pa}ment Ioan, tIed to payment
by an automatic wit}idra%W from Defendant's bank account on a.payday, cannot asa niatt:er of law be
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an MLA loan. The only legislative authority ibr a loan like this in Olrio is nowunder the Short-Tcmt

Lender law. Casliland is not registered under that Act, though § i 32I .36(A) prohibits short-term loans

without thatlicensing, By the preponderance standard of proof in civil cases, Cashland's MLA license

was and is more lzkely than not a subterfuge to evade this usury law.

The .rseneral Assembly did not provide a self-affecting remedy for failing to register as a short-

term lender, such as found at § 1321.02. Thus, Cashland may still recover actnal damages for tlte

money lent, but is limitcd to the uwcimutxi interest rate of eight percent per amiun under thegeneral

usury law of Ohio, § 1343.0i. All other charges, being conditions of I7efondant's credit, are subsumed

within that rate of interest, No independent authority exists for these other charges_ After credit for

the ffi35 in pa3ments, judgsnent should be granted for $465 plus 8% interest from 12/05108 plus costs.

U. The interest and charges in this loan are usurious even under the 11!TI,A.

Even if the Second Mortgage law covered this loan, the iriterest and eharges here violate that

Act, This analysis cmplains in part the Magistrate's origirtl denial tn Cashland of requested charges.

A. Contracting for an "interest rate" ®ver 21% ander the MLA Is usurious

Revised Code §§ 1321,57 anci 1321.571 appear to have inconsistent provisions as to the interest

allowed in MLA loans. Section 1321.57(A) ttnambiguously sets 21% as the niatimum rate of interest

that a registrant may contaact for anfl receive "notwithstanding any other provisions of the Revised

Code." However, §1321.571 follows to allow as an "°altccaative" to the 21% under 1321.57(A),

interest "at any rate or rates agreed upon... but not exceeding an attnual percentage rate of twenty-

five pereent" (emphasis added). These provisions may not be reconciLed in their present form.

Only one court in Ohio has thoughtfully examincd this issue. The Frankiin County Municipal

Court -- also in a default.pz`oceeding -- observcd the apparent conflict presented by `thc prcliminar jy

language of the two statutes," finding it "impossible to choose between these twa statutory interest

l'imits." OhioNeigltborhood F^ Inc: v. Hitl:(Fisnklin Mun. 7/30/10), No. 20 10 CVF 01:0 114.

Tlais was not an instance wlacrc ::ambigaity iu the language" ex.istcd to aZlovv a eonclusion "thatone

enactment tiumps the other:" Id The court'therefore considered the legislative histofy of each statutc,

fievised (:.ode § 1321.57 has bezn amended six times, the last tirne being2U03 H 1, eff. 10-16-09, after

§ 1 a21.571 was last amended an 1994by 1994 H 695, eff. 9-23-94, Each timc, the QeneraI Assembly

left the exclusivity "nottuithstanding" language of § 1321.57(A) intact. That municipal court obserti•ed.
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[T]he General Assemb}y had before it R.C. § i 321. S7(A), cvas presumptively aware of the appsrent:
confli ct presented by the existcnce of R.C. § 132 ].571 > and chose nevertheless to re-enaet the tanguage
"notevithstandittg any other provisions of the Revised Code..."

Under the eircumstances and given the tirn°sngof the relevant acts of the Gen®rhl Assembly, the court
catt ortly conclude that the Cxeneral Assommbly intended k.C, § 1321.57 to psevail "nothvttiastanding any
other provision of the Revised Code," even over the aiterriative ratt set out in R..C, § 1321.571.

The Magistrate agrees with the anitlysis ofthat municipal coutt. In Qhio st.ich "notwithstanding

any other provision" language in a statutc has been held to be a"inan;dects, ., expressly intended to

preempt conflicting... law." perSans v. Qhio 12Mt of 'I' tttir, (Franklin 1989), 65 Ohia App.3d 487,

500. No less than the U.S. Supreme Court has stressed that "t2te use ofsuch a`notwithstanding' clause

clearly signals the drafter's intention tliztt the provisions of the 'notwithstanding' section override

conflict'zng provisions of any other section; °,l'ollowing lower courts that generally "interpreted similar

'notwithstanding' language.., to supersede all other laws," rvith "[aJ clearer stateanent,., difficult to

inzagine." Cisneros v Alnine Ridee Grn^ (1993), 508 U.S. 10, 18, 113 S,Ct, 1998, 1903 (citations

omitted), Put another way, theuse of "notwithstanding" language actually "eliminates conflict rather

than creates it" 'nvitb an otherwise inconsistent statute bec:atise "no other provisions of law can be held

in conflict with it"; after all, "a conflict would exist only if both statutes included a prefatory

`notwithstanding' clause." Mdsitr Axrlerica, ^ac, v l3irector nf ^^g^ug (Mo. 2008), 242 S.W.3d 709,

711-712. Considerin.g the effect of this strong language together with the legislative history, R.C.

§1321,571 hasbeensupersededby §1321.57(A).tt

Because the rate in that loan contract exceeded 21% per arutumt, the T111 court reduced interest on

the loan to the defaultxate under'R.C, §1 3 )43,03(A). Section 1321.56 requ.ires this reduction:

The maxitaitnm rate of interest applicable to any loa.n transaction that does uot comply withscction 1321.57 of
the Revised Code shali be the rate that would be applicable in the absence of sections 1321.5 i to 1321.60 of the
RevisedCode,

"'tt/hea first enacted, these two seotions could be reconciled, because M( A'.annual percentage rate and "intetesf,
tates" werc thers defcsed very diffei-ently, Wben R.C: 41321;571 was enacted by 1981 I4 526, eff: 2/11/82, as a
"ternpasrary" measure, second mortgage loans were about the only loans made under the MLA, the tertn "attritaal
percenta:e rate" was undef(ned by the ML.A, and me term "inieres[" included most fees and etiarges imposod by a
registrant. See 19$1 11 134 efl'. 7/14/81.''he maximum "interest rate" ? under § 132 !.S?l A} had just been raised from 18%
to 21% dd. The legislative hictor,shows that 2v1LA trmas were meantto gibe evitla the TrI,A: the Iv£LA was amended "to
delete disalasure requirements on loan terms and interesteates inconsistent with the federal Ttuth.fn-Lending Act;"
Preface to T'979 R 511, eff. 9128Yp9. As the ternt "annuai perccentage riete" at thr.t tiune under the'ClY,A meant the atle
inclusive °'cosr ot your cred'atas a yearly rayc,^ 12 C.Y.IZ s22(, t 8(e), when § 1 '- 21,571 was enacted it was a true
aiterztative°' to § 1321:5'1(A), giving wav on rates of mterest, so long as the combined total otall interest; fees and

ekwrgea did not exceed the 25°!n TILA APP ceiiing. Thus, leriders ct,arging lower fees to borrowerc couldcharge higher
interest - sub ject to this overall ,h:P1R lirnitatian. "Annual percentage rate" wheu latcr defined by § 1321:5 i(K) was parcd
to match the newer, nasarower Mi..A definition of"interest" at tbe new § 1321.51(^), exeiuding all charges but basie
interest. The MLA APR under §1321.571 only then became identical with "interest rate" Thus, hare the T11.A APRis
235.48% but the MLA APR is 25%0. As such, Yhe language of§ 1321.57(A) cannat be reconciled wtth that of § 1321,571.

13
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That should be the result here as well. Cashland is liraited to the eight percent per atjnum rate

applicable by default under R.C. § 1343.03(A) in 2008 and all other charges that eitherwould be cither

interest or constrtrcd as interest because unauthoriaed under the law "in the absenec of' the MLA

should be stricken.> Aftcr cieditfor $35 in paytn,ents, judgment should be granted for $465 plus 8°l0

interest from 12105108 plus costs.

B. A°"default charge" is usurious irtterest after maturity of this one payment loan

Revised Code § 1321.57(C,) allows parties to an iviLA losn to contract to collect "a default

charge on any installment not paid in full within ten days after its due date" v4th the "amouut ofthe

default charge... not [to] exceed the greater of fivc pex cent of the scheduled instal;tment or fifteen

dollars." (emphasis added). The loan papers here have this language as well, but desaribe ihe amount

owed as five percent of the "total of payrnents" instead of a"soheduled installment," deviating from

wording of the statute. Under the pla'tn language of the statute, Cashland Caunot recover these fees.

The statute referenoes its defau3t charges as applying only WJhen an "instailment" is late.

"Installment" m.eans a"partiat paytnent of a dcbt" and "different portions of the sarne debtpayablc at

different successrve periods as agreed." .131ack's Law Dictionary (5th Fd. 1979) 717. "Installment" is

more generally defined as "one of the portions into which a sutn of rnoaiey or a debt is divided for

payment at set and usu, regular- intervais" Webster's Third New .l`rzt'l Dictionary 1171 (u.nabridgcd cd.

2002). No "installment" is involved in this short term, one payment loan.

This is not a loan like the second mortgages for wrhich the ;diMZ,A was enacted, with payments

extending over enonths or years. Absent also are the periodic, affordable sums for witicka a statutory

late charge of 511/o could be justified as a token percentage to cover adzninistra.tive costs and encourage

fatu.re adherence to a schedule. Here, as a percent of the "total of payments," this is a five percent

charge onthe eritire loan, that is, principal, interest, and f:es, whichas ari intcrest rato is asi7onortaical.

Construing the statute to allow this charge in this context would likely encourage more MLA

registrants to require more borrowers to sign onc payment, short term loa7is - especially much larger

loans -- at the prospect of receiviztgaa extra five percent upon a brr,ach Qn[y after the breach, that

is, after five percent more is addsd to th.e debt, would a len.der be magnaniinous as to installment

plans. Cashland's witrress explained that it too allows payment plans exactly like this, after maturity,

Without a reasonablebasis to support late clz.asges on a total balance owed; "creditors are

usuaily denied late fees after acceleration or maturiCy." ln re MarkkQt Center Bast triiTPro e: r

knc. (Blcrtcy:I).N.M.,2010), 433 B,R. 335, 366. See also In He ndez(131rtcy. S.D. Ohio 2403), 303

B.R. 342, 348 (5% based on the entirt amount due was oveereactuztg and unreasonable),

ia
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C. The MLA and loan corxtract did not permit'jcbeck collection charges" to be
assessed on ACH electronic transactions fromn Defendant's checking account.

l7nder R.C. §132I.57(K), a MLA regisCrant "may charge and receive check collection charges

not greater than twenty dollars plus any amount passed on from other depository institutions for each

ch,ecit, negotiable order of withdrawal, share draft, or other negotiable instrument returned or

dishonored for any reason."

Cashland requests the full fee here, though no actual check was received from Defendant and

presented for paytneat, Cashland's witness states that Cashland does not take borrowers' checks any

more. Instead Cashland copies a blank check, returning it to the borrower, and uses the account

number from the check to make an "ACT-T" or "automatic debt entry" on borrowers' accounts for

payment pursuant to eontract language that states: "You agree that we may initiate the ACH (as

defined below),,. on or after the Payment Date as payment under this Customer Agreement."

Although the contract also has terms that would allow "(i)n certain circumstances, such as for

technical or processing reasons.., [to] process your jACH"j payment as a checlZtransaction" or even to

"convert [a] personal check to an elecironic check and electronically debit Your Bank Account for the

face value of the check," each of these authorizations have an express contracttusl condition precedent

th.at "you provide us with a personal check."

A "check" is defined as either a"draft, other than a documentary draft, payable on demand and

drawn on a bank" or a "cashier's check or teller's check." R.C, §13t}3.03(F). A photocopy of a blank

"personal check," not yet made payable to anyone or signed is a nothing, neither negotiable nor with

any legal significance. Cashland may as well have hand-copied the information from ttie check onto a

gurn wrapper; The photocopied blank check, equivalent to Cashland's own notations on scrap paper,

cannot reasonably be corastrued as a "check, negotiable order of withdrawal, share draft, or other

rdegotiable instrument:" Nothing in the MLA at present or even in the parties' conlract12 permits a

failed ACIi alone to be a basis for the "check collection charges" a:uthorized by R.C. § 1321.57(IC).

In any case, no evidence was ever offered into evidence that an ACT4 ever occurred under this

contract, such as a copy of notice from a bank of insufficient funds.

D. Cashiansi withdrew its deinand for attorney fees.

The lviagistrate previously denied attorney fees to Plaintiff as inconsistent with the specific

language of the statute and the legislative history of the MLA. See discussion at (JHIO CQNSUIvlETt

tl The ACH authori7acian pcrmits anotlier ACH "for any applicable Check Collection Cllarge." No such chaigc is
"applicable" unless the x"uireroonts of $13ZI:57(K) are satistiEd.
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LAW, § 14:46 (West 2010). Because Cash4and at the hearing withdrew alI claims for attorney fees in

Chis and all pending, rclateti Cashland cases in this Court; the validity of its contract.ual provision and

its demands for such fees in its complaint and motion need not be decided under the MLA or

otherwise.

RECO ^ ATION

THE SHORT-TERM LENDER.I.AW, R.C. §§1321.35 ET'SEQ., NO1'THE SECOND

MORTGAGE LOAN ACT, R.C. §§ 1321.5 1, ET SEQ., SXTOULDBE APPLIED TO IM LOAN
BETV3IEPN THE PARTIES. BECAUSE PLAINTIFF IS NO'i LICENSED TO MAKE SHORT

TERM LOANS, pLA1NTIPF SHOULD BE GRANTED JUDGMENT OF $465 PLUS 8®fo

INTEREST PER ANNUM FROM 12/05/08 PLUS COURT COSTS.

Magiistt'ate

Copy to Attomeys 1arrm and Otto
De'Eenda►nt

16
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R.C. § 1321.51

Effective; December 28, 2009

Baldwin's Ohio Revised Code Annotated Currentness
Title XIII. Conimercial Transactions (Ref_s & Annos^.,-__^ _.)

F(;3 Chapter 1321.. Small Loans tRefs & Arinosl

'W Second Mortgage Security Loans
-#-► 1321,51 Definitions

As used in sections 1321,51 to 1321:60 of the Revised Code:

(A) "Person" means an individual, partnership, association, trust, corporation, or any other legal entity.

Page I

(B) "Certificate" means a certificate of registration issued under sections 1321.51 to 1321.60 of the Revised Code.

(C) "Registrant" means a person to wlrom one or more certificates of registration have been issued under sections
1321.51 to 1321.60 ofthe Revised Code.

(D) "Principal amount" means the amount of cash paid to, or paid or payable for the account of, the borrower, and
includes any charge, fee, or expense that is financed by the borrower at origination of the loan or during the term of
the loan.

(E) "Interest" means all charges payable directly or indirectly by a borrower to a registrant as a condition to a loan or

an application for a loan, however denominated, but does not include default charges, deferment charges, insurance

charges or premiums, court costs, loan origination charges, check collection charges, credit line charges, points, pre-

payment penalties, or other fees and charges specifically authorized by law.

(F) "Interest-bearing loan" means a loan in which the debt is expressed as the principal atnount and interest is com-
puted, charged, and collected on unpaid principal balances outstanding from time to time.

(G) "Precomputed loan" means a loan in which the debt is a sum comprising the principal amount and the amount of

interest computed in advance on the assumption that all scheduled payments will be made when due.

(H) "Actuarial method" means the method of allocating payments made on a loan between the principal amount aald

interest whereby a payment is applied first to the accumulated interest and the remainder to the unpaid principal
amount.

(I) "Applicable charge" means the amount of interest attributable to each monthly installment period of the loan

contract. The applicable charge is computed as if each installment period were one month and any charge for ex-

Oc. 2013 Thomson Reuters. No Claiin to Orig. US Gov. Works.
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R.C. § 1321.51 Page 2

tending the first installment period beyond one month is ignored. In the case of loans originally scheduled to be re-

paid in sixty-one months or less, the applicable charge for any installment period is that proportion of the total inter-
est contracted for, as the balance scheduled to be outstanding during that period bears to the sum of all of the peri-

odic balances, all determined according to the payment schedule originally contracted for. In all other cases, the ap-
plicable charge for any installment period is that which would have been made for such period had the loan been

made on an interest-bearing basis, based upon the assumption that all payments were made according to schedule.

(J) "Broker" means a person who acts as an intermediary or agent in finding, arranging, or negotiating loans, other

than residential mortgage loans, and charges or receives a fee for these services.

(K) "Annual percentage rate" means the ratio of the interest on a loan to the unpaid principal balances on the loan
for any period of time, expressed on an annual basis.

(L) "Point" means a charge equal to one per cent of either of the following:

(1) The principal amount of a precomputed loan or interest-bearing loan;

(2) The original credit line of an open-end loan.

(M) "Prepayment penalty" means a charge for prepayment of a loan at any time prior to five years from the date the
loan contract is executed.

(N) "Refinancing" means a loan the proceeds of which are used in whole or in part to pay the unpaid balance of a

prior loan made by the same registrant to the same borrower under sections 1321.51 to 1321.60 of the Revised Code.

(0) "Superintendent of financial institutions" includes the deputy superintendent for consumer finance as provided

in section 1181.21 of the Revised Code.

(P)(1) "Mortgage loan originator" means an individual who for conipensation or gain, or in ariticipation of eompen-
sation or gain, does any of the following:

(a) 'Takes or offers to take a residential mortgage loan application;

(b) Assists or offers to assist a borrower in obtaining or applying to obtain a residential mortgage loan by, among
other things, advising on loan terms, including rates, fees, and other costs;

(c) Offers or negotiates terms of a residential mortgage loan;

(d) Issues or offers to issue a commitment for a residential mortgage loan to a borrower.

G 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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R.C. § 1321.51

(2) "Mortgage loan originator" does not include any of the following:

Page 3

(a) An individual who performs purely administrative or clerical tasks on behalf of a mortgage loan originator;

(b) A person licensed pursuant to Chapter 4735. of the Revised Code, or under the similar law of another state, who
performs only real estate brokerage activities permitted by that license, provided the person is not compensated by a
mortgage lender, mortgage broker, mortgage loan originator, or by any agent thereof;

(c) A person solely involved in extensions of credit relating to timeshare plans, as that term is defined in 17 U.S.C
101, in effect on January 1, 2009;

(d) A person acting solely as a loan processor or underwriter, who does not represent to the public, through advertis-

ing or other means of communicating, including the use of business cards, stationery, brochures, signs, rate lists, or

other promotional iteins, that the person can or will perform any of the activities of a mortgage loan originator;

(e) A loan originator licensed under sections 1322.01 to 1322.12 of the Revised Code, when acting solely under that
authority;

(f) A licensed attorney who negotiates the terms of a residential mortgage loan on behalf of a client as an ancillary
matter to the attorney's representation of the client, unless the attomey is compensated by a lender, a mortgage bro-
ker, or another mortgage loan originator, or by any agent thereof;

(g) Any person engaged in the retail sale of manufactured homes, mobile homes, or industrialized units if, in con-

nection with financing those retail sales, the person only assists the borrower by providing or transmitting the loan
application and does not do any of the following:

(i) Offer or negotiate the residential mortgage loan rates or terms;

(ii) Provide any counseling with borrowers about residential mortgage loan rates or terms;

(iii) Receive any payment or fee from any company or individual for assisting the borrower obtain or apply for fi-
nancing to purchase the manufactured home, mobile home, or industrialized unit;

(iv) Assist the borrower in completing the residential mortgage loan application.

(3) An individual acting exclusively as a servicer engaging in loss mitigation efforts with respect to existing mort-
gage transactions shall not be considered a mortgage loan originator for purposes of sections 1321.51 to,1321.60 of

the Revised Code until July 1, 2011, unlesssuch delay is denied by the United States department of housing and
urban development.

(Q) "Residential mortgage loan" means any loan primarily for personal, family, or household use that is secured by

C) 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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a mortgage, deed of trust, or other equivalent consensual security interest on a dwelling or on residential real estate
upon which is constructed or intended to be constructed a dwelling. For purposes of this division, "dwelling" has the
same meaning as in the "Truth in Lending Act," 82 Stat. 146,.1.5 UeS.C. 1602.

(R) "Nationwide mortgage licensing system and registry" means a mortgage licensing system developed and main-

tained by the conference of state bank supervisors and the American association of residential mortgage regulators,
or their successor entities, for the licensing and registration of mortgage loan originators, or any system established

by the secretary of housing and urban development pursuant to the "Secure and Fair Enforcement for N4ortgage Li-
censing Act of 2008," 122 Stat. 2810, 12 U.S.C. 5101.

(S) "Registered mortgage loan originator" means an individual to whom both of the foIlowing apply:

(l) The individual is a mortgage loan originator and an employee of a depository institution, a subsidiary that is

owned and controlled by a depository institution and regulated by a federal banking agency, or an institution regu-
lated by the farm credit adininistration.

(2) The individual is registered with, and maintains a unique identifier through, the nationwide mortgage licensing
system and registry.

(T) "Administrative or clerical tasks" means the receipt, collection, and distribution of infornaation common for the

processing or underwriting of a loan in the mortgage industry, and communication with a consumer to obtain infor-
mation necessary for the processing or underwriting of a residential mortgage loan.

(U) "Federal banking agency" means the board of governors of the federal reserve system, the comptroller of the

currency, the director of the office of thrift supervision, the national credit union administration, and the federal de-
posit insurance corporation.

(V) "Loan processor or underwriter" means an individual who performs clerical or support duties at the direction of
and subject to the supervision and instruction of a licensed mortgage loan originator or registered mortgage loan

originator. For purposes of this division, to "perform clerical or support duties" means to do all of the follou-ing ac-
tivities:

(1) Receiving, collecting, distributing, and analyzing information common for the processing or underwriting of a
residential mortgage loan;

(2) Conununicating with a borrower to obtain the information necessary for the processing or underwriting of a loan,

to the extent the communication does not include offering or negotiating loan rates or terms or counseling borrowers
about residential mortgage loan rates or terms.

(W) "Real estate brokerage activity" means any activity that involves offering or providing real estate brokerage
services to the public, including all of the following:

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(I) Acting as a real estate agent or real estate broker for a buyer, seller, lessor, or lessee of real property;

(2) Bringing together parties interested in the sale, purchase, lease, rental, or excliange of real property;

Page 5

(3) Negotiating, on behalf of any party, any portion of a contract relating to the sale, purchase, lease, rental, or ex-
change of real property, other than in connection with providing financing for any such transaction;

(4) Engaging in any activity for which a person engaged in that activity is required to be registered or licensed as a

real estate agent or real estate broker under any applicable law;

(5) Offering to engage in any activity, or to act in any capacity, described in division (W) of this section.

(X) "Licensee" means any person that has been issued a mortgage loan originator license under sections 1321.51 to
I32 i.60 of the Revised Code.

(Y) "Unique identifier" means a number or other identifier that permanently identifies a mortgage loan originator

and is assigned by protocols established by the nationwide mortgage licensing system and registry or federal bank-

ing agencies to facilitate electronic tracking of mortgage loan originators and uniform identification of, and public

access to, the employment history of and the publicly adjudicated disciplinary and enforcement actions against
mortgage loan originators.

(Z) "State" in the context of referring to states in addition to Ohio means any state of the United States, the district

of Columbia, any territory of the United States, Puerto Rico, Guam, American Samoa, the trust territory of the Pa-

cific islands, the virgin islands, and the northern Mariana islands.

(AA) "Depository institution" has the same meaning as in section 3 of the "Federal Deposit Insurance Act," 64 Stat.
873, 12 U.S.C. 1813, and includes any credit union.

(BB) "Bona fide third party" means a person that is not an employee of, related to, or affiliated with, the registrant,

and that is not used for the purpose of circumvention or evasion of sections 1321.51 to I321.60 of the Revised Code.

(CC) "Nontraditional mortgage product" means any mortgage product other than a thirty-year fixed rate mortgage.

(DD) "Employee" means an individual for whom a registrant or applicant, in addition to providing a wage or salary,

pays social security and unemployment taxes, provides workers' compensation coverage, and withholds local, state,

and federal income taxes. "Employee" also includes any individual who acts as a niortgage loan originator or opera-

tions manager of the registrant, but for whom the registrant is prevented by law from making income tax withhold-
ings.

(EE) "Primary point of contact" means the employee or owner designated by the registrant or applicant to be the

U 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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individual who the division of financial institutions can contact regarding compliance or licensing matters relating to
the registrant's or applicant's business or lending activities secured by an interest in real estate.

(FF) "Consumer reporting agency" has the same meaning as in the "Fair Credit Reporting Act," 84 Stat. 1128, 15
U. S. C. 1681 a, as amended.

(GG) "Mortgage broker" has the same meaning as in section 1322.01 of the Revised Code.

CREDIT(S)

(2009 5 124, e f f . 12-28 09' 2009 H}, efL 10-16-09 2000 S 231, eff. 8-10-00 1996 S 293, eff. 9-26-96 (General
Effective Date); 1989 H 497, eff 10-2-893 1985 H 456; 1981 H 134; 1979 H 511; 1978 H 356; 132 v H 1; 131 v H
403)

Current through 2413File 18 of the 130th GA (2013-2014).

(C) 2013 "Thomson Reuters. No Claim to Orig. US Gov. Works.
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R.C. § 1321.57

^

Effective: October 16, 2009

Page l

$aldwin's Ohio Revised Code Annotated Currentness
Title XIII. Commercial Transactions Refa & Annos

°`g Chanter 1321. Small Loans (Refs.& Annos)

"t4 Mortgage Loan Originators

-o-► 1321.57 Interest and other charges; methods of calculation; installments; refunds on prepay.
ntent; default charges; deferment charges; insurance; prepayment penalties; closing costs; advances
on behalf of borrower

(A) Notwithstanding any other provisions of the Revised Code, a registrant may contract for and receive interest,
calculated according to the actuarial method, at a rate or rates not exceeding twenty-one per cent per year on the
unpaid principal balances of the loan, Loans may be interest-bearing or precomputed,

(B) For purposes of computation of time on interest-bearing and precomputed loans, including, but not limited to,

the calculation of interest, a month is considered one-twelfth of a year, and a day is considered one three hundred

sixty-fifth of a year when calculation is made for a fiaction of a month. A year is as defined in section 1.44 of the

Revised Code. A month is that period described in section l.45 of the Revised Code. Alternatively, a registrant may

consider a day as one three hundred sixtieth of a year and each month as having thirty days.

(C) With respect to interest-bearing loans:

(1)(a) Interest shall be computed on unpaid principal balances outstanding from time to time, for the time out-
standing.

(b) As an alternative to the method of computing interest set forth in division (C)(l)(a) of this section, a registrant
may charge and collect interest for the first installment period based on elapsed time from the date of the loan to the

first scheduled payment due date, and for each succeeding installment period from the scheduled payment due date

to the next scheduled paynient due date, regardless of the date or dates the payments are actually made.

(c) Whether a registrant computes interest pursuant to division (C)( l)(a) or (b) of this section, each payment shall be

applied first to unpaid charges, then to interest, and the remainder to the unpaid principal balance. Iiowever, if the

amount of the payment is insufficient to pay the accumulated interest, the unpaid interest continues to accumulate to
be paid from the proceeds of subsequent payments and is not added to the principal balance.

(2) Interest shall not be compounded, collected, or paid in advance. Iiowever, both of the following apply:

(a) Interest may be charged to extend the first monthly installment period by not more than fifteen days, and the in-
terest charged for the extension may be added to the principal amount of the loan.

0 2013 Thomson Reuters. l,,To Claim to Orig. US Gov. Works.
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(b) If part or all of the consideration for a new loan contract is the unpaid principal balance of a prior loan, the prin-

cipal amount payable under the new loan contract may include any unpaid interest that has accrued. The resulting

loan contract shall be deemed a new and separate loan transaction for purposes of this section. The unpaid principal

balance of a precomputed loan is the balance due after refund or credit of uneamed ir.terest as provided in division
(D)(3) of this section.

(D) With respect to precomputed loans:

(I) Loans shall be repayable in monthly installments of principal and interest combined, except that the first install-

ment period may exceed one month by not more than fifteen days, and the flrstinstallment payment amount znay be

larger than the remaining payments by the amount of interest charged for the extra days; and provided further that

monthly installment payznent dates niay be omitted to accommodate borrowers with seasonal income.

(2) Payments may be applied to the combined total of principal and precomputed interest until maturity of the loan.

A registrant may charge interest after the original or deferred maturity of a precomputed loan at the rate specified in

division (A) of this section on all unpaid principal balances for the time outstanding.

(3) When any loan contract is paid in firll by cash, renewal, refinancing, or a new loan, one nronth or more before

the final installment due date, the registrant shall refand, or credit the borrower with, the total of the applicable

charges for all fully unexpired installment periods, as originally scheduled or as deferred, that follow the day of pre-

payment. If the prepayment is niade other than ozi a scheduled installment due date, the nearest scheduled install-

ment due date shall be used in such computation. If the prepayment occurs prior to the first installment duedate, the

registrant may retain one-thirtieth of the applicable charge for a first installment period of one month for each day

from date of loan to date of prepayment, and shall refund, or credit the borrower with, the balance of the total inter-

est contracted for. If the maturity of the loan is accelerated for any reason and judgment is entered, the registrant

shall credit the borrower with the same refund as if prepayment in full had been made on the date the judgment is
entered.

(4) If the parties agree in writing, either in the loan contract or in a subsequent agreement, to a deferment of wholly

unpaid installments, a registrant may grant a deferment and may collect a deferment charge as provided in this sec-

tion. A deferment postpones the scheduled due date of the earliestunpaid installment and all subsequent installments

as originally scheduled, or as previously deferred, for a period equal to the deferment period. The deferment period

is that period during which no installment is scheduled to be paid by reason of the deferment. The deferment charge

for a one-month period may not exceed the applicable charge for the installment period immediately following the

due date of the last undeferred installment. A proportionate charge may be made for deferinent for periods of more

or less than one month, A deferment charge is eamed pro rata during the defentient period and is fully earned on the

last day of the deferment period. If a loan is prepaid in full during a deferment period, the registrant shall make, or

credit to the borrower, a refund of the uneanied deferment charge in addition to any other refund or credit znade for
prepaytnent of the loan in full.

(E) A registrant, at the request of the borrower, may obtain, on one or more borrowers, credit life insurance, credit

(D 2013 T'homson Reuters. No Claim to Orig, US Gov, Works.
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accident and health insurance, and unemployment insurance. The premium or identifiable charge for the insurance

may be included in the principal amount of the loan and may not exceed the premium rate filed by the insurer with

the superintendent of insurance and not disapproved by the superintendent. If a registrant obtains the insurance at the

request of the borrower, the borrower shall have the right to cancel the insurance for a period of twenty-five days

after the loan is made. If the borrower chooses to cancel the insurance, the borrower shall give the registrant written

notice of this choice and shall return all of the policies or certificates of insurance or notices of proposed insurance

to the registrant during such period, and the full premium or identifiable charge for the insurance shall be refunded

to the borrower by the registrant. If the borrower requests, in the notice to cancel the insurance, that this refeand be

applied to reduce the balance of a precomputed loan, the registrant shall credit the amount of the refund plus the

amount of interest applicable to the refund to the loan balance.

If the registrant obtains the insurance at the request of the borrower, the registrant shall not charge or collect interest
on any insured amount that remains unpaid after the insured borrower's date of death.

(F) A registrant may require the borrower to provide insurance or a loss payable endorsement covering reasonable

risks of loss, damage, and destruction of property used as security for the loan and with the consent of the borrower

such insurance may cover property other than that which is security for the loan. The amount and term of required

property insurance shall be reasonable in relation to the amount and term of the loan contract and the type and value
of the security, and the insurance shall be procured in accordance with the insurance laws of this state. The purchase

of this insurance through the registrant or an agent or broker designated by the registrant shall not be a condition

precedent to the granting of the loan. If the borrower purchases the insurance from or through the registrant or from
another source, the premium may be included in the principal amount of the loan.

(G) On loans secured by an interest in real estate, all of the following apply:

( I) A registrant, if not prohibited by section 1343.011 of the Revised Code, may charge and receive up to two

points, and a prepayment penalty not in excess of one per cent of the original principal amount of the loan. Points

may be paid by the borrower at the time of the loan or may be included in the principal amount of the loan. On a

refinancing, a registrant may not charge under division (G)(1) of this section either of the following:

(a) Points on the portion of the principal amount that is applied to the unpaid principal amount of the refinanced

loan, if the refinancing occurs within one year after the date of the refinanced loan on which points were charged;

(b) A prepayment penalty.

(2) As an altemative to the prepayment penalty described in division (G)(1) of this section, a registrant may contract

for, charge, and receive the prepayment penalty described in division (G)(2) of this section for the prepayment of a

loan prior to two years after the date the loan contract is executed. This prepayment penalty shall not exceed two per

cent of the original principal amount of the loan if the loan is paid in full prior to one year after the date the loan

contract is executed. The penalty shall not exceed one per cent of the original principal amount of the loan if the
loan is paid in full at any time f'rom one year, but prior to two vears, after the date the loan contract is executed. A
registrant shall not charge or receive a prepayment penalty under division (G)(2) of this section if any of the follow-

cO 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.

A-45



R.C. § 1321.57

ing applies:

(a) The loan is a refinancizig by the same registrant or a registrant to whom the loan has been assigned;

(b) The loan is paid in full as a result of the sale of the real estate that secures the loan;

Page 4

(c) T'he loan is paid in full with the proceeds of an insurance claim against an insurance policy that insures the life of

the borrower or an insurance policy that covers loss, damage, or destruction of the real estate that secures the loan.

(3) Division (G) of this section is not a limitation on discount points or other charges for purposes of section501(b)(4) of the "Depository Institutions Deregulation and Monetary Control Act of 1980," 94 Stat. 161, 12
U.S.C.A. 1735f-7 note.

(II)(1) In addition to the interest and charges provided for by this section, no further or other amount, whether in the

form of broker fees, placement fees, or any other fees whatsoever, shall be charged or received by the registrant,

except costs and disbursements in connection with any suit to collect a loan or any lawful activity to realize on a

security interest or mortgage after default, including reasonable attomey fees incurred by the registrant as a result of

the suit or activity and to which the registrant becomes entitled by law, and except the following additional charges
which may be included in the principal amount of the loan or collected at any time after the loan is made:

(a) The amounts of fees authorized by law to record, file, or release security interests and mortgages on a loan;

(b) With respect to a loan secured by an interest in real estate, the following closing costs, if they are bona fide, rea-
sonable in amount, paid to third parties, and not for the purpose of circumvention or evasion of this section;

(i) Fees or premiums for title examination, abstract of title, title insurance, surveys, title endorsements, title binders,

title commitments, home inspections, or pest inspections; settlement or closing costs paid to unaffiliated third par-
ties; courier fees; and any federally mandated flood plain certification fee;

(ii) If not paid to the registrant, an employee of the registrant, or a person affiliated with the registrant, fees for
preparation of a mortgage, settlement statement, or other documents, fees for notarizing mortgages and other docu-

ments, appraisal fees, and fees for any federally mandated inspection of home improvement work financed by a sec-
ond mortgage loan;

(c) Fees for credit investigations not exceeding ten dollars.

(2) Division (H)(1) of this section does not limit the rights of registrants to engage in other transactions with bor-
rowers, provided the transactions are not a condition of the loan.

(I) If the loan contract or security instrument contains covenants by the borrower to perform certain duties pertaining

to insuring or preserving security and the registrant pursuant to the loan contract or security instrument pays for per-

p 2013 'I'homson Reuters, No Claim to Orig. US Gov. Works.

A-46



R.C. § 1321.57 Page 5

formance of the duties on behalf of the borrower, the registrant may add the amounts paid to the unpaid principal

balance of the loan or collect them separately. A charge for interest may be made for sums advanced not exceeding

the rate of interest permitted by division (A) of this section. Within a reasonable time after advancing a sum, the

registrant shall notify the borrower in writing of the amount advanced, any interest charged with respect to the

amount advanced, any revised payment schedule, and shall include a brief description of the reason for the advance.

(J)(1) In addition to points authorized under division (G) of this section, a registrant may charge and receive the fol-
lowing:

(a) With respect to loans secured by goods or real estate: if the principal amount of the loan is five hundred dollars

or less, loan origination charges not exceeding fifteen dollars; if the principal amount of the loan is more than five

hundred dollars but less than one thousand dollars, loan origination charges not exceeding thirty dollars; if the prin-

cipal amount of the loan is at least one thousand dollars btit less than two thousand dollars, loan origination charges

not exceeding one hundred dollars; if the principal amount of the loan is at least two thousand dollars but less than

five thousand dollars, loan origination charges not exceeding two hundred dollars; and if the principal amount of the

loan is at ieast five thousand dollars, loan origination charges not exceeding the greater of'two hundred fifty dollars

or one per cent of the principal amount of the loan.

(b) With respect to loans that are not secured by goods or real estate: if the principal amount of the loan is five hun-

dred dollars or less, loan origination charges not exceeding fifteen dollars; if the principal amount of the loan is

more than five hundred dollars but less than one thousand dollars, loan origination charges not exceeding thirty dol-

lars; if the principal amount of the loan is at least one thousand dollars but less than five thousand dollars. loan

origination charges not exceeding one hundred dollars; and if the principal aniount of the loan is at least five thou-

sand dollars, loan origination charges not exceeding the greater of two hundred fifty dollars or one per cent of the
principal aniount of the loan.

(2) If a refinancing occurs within ninety days after the date of the refinanced loan, a registrant may not impose loan

origination charges on the portion of the principal amount that is applied to the unpaid principal amount of the refi-
nanced loan.

(3) Loan origination charges may be paid by the borrower at the time of the loan or may be included in the principal
amount of the loan.

(K) A registrant may charge and reeeiVe check collection charges not greater than twenty dollars plus any amount

passed on from other depository institutions for each check; negotia'ole order of u-ithdrawal, share draft, or other

negotiable instrument returned or dishonored for any reason.

(L) If the loan contract so provides, a registrant may collect a default charge on any installment not paid in full

within ten days after its due date. For this purpose, all installments are considered paid in the order in which they

become due. Any amounts applied to an outstanding loan balance as a result of voluntary release of a security inter-

est, sale of security on the loan, or cancellation of insurance shall be considered payments on the loan, unless the

parties otherwise agree in writing at the time the amounts are applied. The amount of the default charge shall not

(c) 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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exceed the greater of five per cent of the scheduled installment or fifteen dollars.

CREDIT(S)

Page 6

(2009 H 1, eff. 10<16-09; 2006 S 185, eff, 1-1-072000 S 231,_eff 8-10-00; 1999 H 283 eff. 9-29-99; 1996 S 189,
eff. 6-13=96 1995 H 282, eff 3-4-96 1989 H 497. eff. 10-2-89; 1985 H 456; 1981 H 134; 1979 H 511; 1978 H
1010; 131 vH403)

Current through 2013 File 18 of the 130th GA (2013-2014).

(C) 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.

END OF DOCUMENT

Bill Drafts

1 2005 OH S.B., 2005 Ohio Senate Bill No. 185, Ohio One Hundred Twenty-Sixth General Assembly - 2005-
2006 Session (FULL TEXT - NETSCAN), (Jun 19, 2006), V ERSION: Adopted, ACTION: Amended. Updat-
ing Legislation: 2006 Ohio Laws File 115 (Am. Sub, S.B. 185)
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R.C. § 1321.35

E:

Effective: September 1, 2008

Baldwin's Ohio Revised Code Annotated Currentness

Title XIII. Commercial Transactions Refs &Annos

'W ( hapter 1321, Sinall Loans (Refs & Annos

'W Short-Term Loans

-► -► 1321<35 Definitions

As used in sections 1321.35 to 1321.48 of the Revised Code:

(A) "Short-term loan" means a loan made pursuant to sections 1321,35 to 1321.48 of the Revised Code.

Page 1

(B) "Superintendent of fmancial institutions" includes the deputy superintendent for consumer finance as provided
in section 1181.21 of the Revised Code.

(C) "Interest" nieans all charges payable directly or indirectly by a borrower to a licensee as a condition to a loan,

including fees, loan origination charges, service charges, renewal charges, credit insurance premiums, and any ancil-

lary product sold in connection with a loan made pursuant to sections 1321.35 to 1321.48 of the Revised Code.

(D) "Annual percentage rate" has the same meaning as in the "Truth in Lending Act," 82 Stat. 149 (I980), 15 U.S.C.

I606, as implemented by regulations of the board of governors of the federal reserve system. All fees and cliarges

shall be included in the computation of the annual percentage rate. Fees and charges for single premium credit insur-

ance and other ancillary products sold in connection with the credit transaction shall be included in the calculation of
the annual percentage rate.

CREDIT(S)

2008 H 545, ef# 9-1-08)

Current through 2013 File 18 of the 130th GA (2013-2014).

(C) 2013 Thomson Reuters. No Claim to Orig. US Gov. Works,
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R.C. § 1321.36

^

Effective: September 1, 2008

Baldwin's Ohio Revised Code Annotated Currentness

Title XIII. Conunercial Transactions (Refs & Annos)

"@! Ch4per 1321. Small Loans efs & Annos)

'9 Short-Term Loans

-► -* 1321.36 Licenses

Page 1

(A) No person shaII engage in the business of making short-term loans to a borrower in Ohio, or, in whole or in part,

make, offer, or broker a loan, or assist a borrower in Ohio to obtain such a loan, without first having obtained a li-

cense from the superintendent of financial :nstitutions under sections 1321.35 to 1321.4$ of the Revised Code. No

licensee shall make, offer, or broker a loan, or assist a borrower to obtain such a loan, when the borrower is not

physically present in the licensee's business location.

(B) No person not located in Ohio shall make a short-term loan to a borrower in Ohio from an office not located in
Ohio. Nothing in this section prohibits a business not located or licensed in Ohio from lending funds to Ohio bor-

rowers who physically visit the out-of-state office of the business and obtain the disbursement of loan funds at that

location. No person shall make, offer, or broker a loan, or assist a borrower to obtain a loan, via the telephone, mail,
or internet,

CREDIT(S)

62{I08 H 545, eff_. 9-1_08}

Current through 2013 File 18 of the 130th GA (2013-2014):

(C) 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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R.C. § 1321.39

^

Effective: September 1, 2008

Baldwin's Ohio Revised Code Annotated Currentness

Title XIII, Commercial Transactions Refs & A:nnos)

Gl Chapter 1321. Small Loans ,(Refs & Annos .

"kShort-Term Loans

-►-► 1321.39 f.oatr criteria; contracts

Page I

A licensee under sections 1321.35 to 1321.48 of the Revised Code inay engage in the business of making loans pro-
vided that each loan meets all of the following conditions:

(A) The total amount of the loan does not exceed five hundred dollars.

(B) The duration of the loan, as specified in the loan contract required under division (C) of this section, is not less
than thirty-one days.

(C) The loan is made pursuant to a written loan contract that sets forth the terms and conditions of the loan. A copy

of the loan contract shall be provided to the borrower.l'he loan contract shall disclose in a clear and concise manner
all of the following:

(1) The total amount of fees and charges the borrower will be required to pay in connection with the loan pursuant to
the loan contract;

(2) The total amount of each payment, when each payment is due, and the total number of payments that the bor-
rower will be required to make under the loan contract;

(3) A statement, printed in boldface type of the minimum size of ten points, as follows: "WARNING: The cost of
this loan is higher than the average cost charged by financial institutions on substantially similar loans."

(4) A statement, printed in a minimum font size of ten points, which informs the borrower that complaints regarding

the loan or lender may be submitted to the department of coinmerce division of financial institutions and includes
the correct telephone number and mailing address for the department;

(5) Any disclosures required under the "Truth in Lending Act," 82 Stat. 146 (1974), IS U.S.C. 1601, et :sM.;

(6) The rate of interest contracted for under the loan contract as an annual percentage rate based on the sum of the

principal of the loan and the loan origination fee, check collection charge, and all other fees or charges contracted
for under the loan contract.

cG 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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R.C. § 1321,39
Page 2

(D) The loan contract includes a provision that offers the borrower an optional extended payment plan that may be
invoked by the borrower at any time before the maturity date of the loan. To invoke the extended payment plan, the

borrower shall return to the office where the loan was made and sign an amendment to the original loan agreement

reflecting the extended terms of the loan. The extended payment plan shall allow the borrower to repay the balance

by not less than sixty days f'rom the original maturity date. No additional fees or charges may be applied to the loan

upon the borrower entering the extended payment plan. The person originating the loan for the licensee shall iden-
tify verbally to the borrower the contract provision regarding the extended payment plan, and the borrower shall

verify that the provision has been identified by initialing the contract adjacent to the provision.

CREDIT(S)

2( 008 H 54 -5 eff. 9-1-08)

Current through 2013 File 18 of the 130th GA (207 3-2014 ).

(C) 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(127th Gcneral Assembly)
(5ubstitute Housc Bill Nttmber 545)

A 'A'l.T

To amend sections 109.572, 135.63, 1181,05, 1181.21,

1181.25, 1315.99; 1321,02, 1321.15, 1321.21, 1321.99,

1345.01, 1349.71, 1349,72, 1733.25, and 2307.61, to

enact sections 121.085, 135.68, 135.69, 135,70, 1321.35,

1321.36, 1321.37, 1321.38, 1,321.39, 1321.40, 1321..41,

1321.42, 1321.421, 1321.422, 1321.43, 7321.44,1321.45,

1321.46, 1321.461, 1321.47, and 1321.48, and to repeal

sectioias 1315.35; 1315.36, 1315.37, 1315.38, 1315.39,

1315,40, 1315.41, 1315.42, 1315.43, and 1315.44 of the

Reviaed Code to i-epettl the Check-Cashing Lender Law,

to establish the Short-Teru Lender Law, to create a

sliort-tenn installmezrt loan linked deposit progzaizi, to

4'irrther restrict the making of mtiltiple loans under the

Sina11 Loati Law, _ to expand the responsibilities of the

Consr2mer Finance Educatiozt I3oard, and to make other

related changes.

Be it eraRcterl by the GeneralAssembly ol'tlze Stote of Uhia.•

SErTtoH 1. That sections 109,572, 135.63, 1181.05, 1181.21, 118I.25,
1315.99, 1321.02, 1321.15, 1321.21, 1321.99, 1345.01, 1349.71, 1349.72,
1733.25, and 2307,61 be amended, and sections 121.085, 135.68, 135.69,
135.70, 1321.35, 1321.36, 1321.37, 1321.38, 1321.39, 1321.40. 1321.41,
1321.42, 1321.421, 1321.422, 1321.a 3, 1321.44, 1321.45, i 321.45,
1321.461, 1321.47, and 1321,48 of the Revised Code be e;nacted to read as
follows:

Sec. l09.572. (A)(1) Upon receipt of u i•etluest ptusuant to sectiuli
121.08, 3301.32, 3301.541, 3319.39, 5104.012, or 5104.013 of the Szvevised
Code, a completed fiirm pxescribed purstiani to division (C)(1 ) of this
section, and a' set of fingerprint impressions obtained iu tltc tnannei
described in division (C)(2) of this section, the superintentierLt of the bureau

. ,^..^.
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or for a theft offense, the trier of fact in.ay detennine that an owner's
property was willfully damaged or that a theft offense involving the owner's
property ltas been coinnitted, whetlier or not any person has pleaded guilty
to or has been convicted of any criminal offense or has been adjudicated a
delinquent child in relation to any act involving the owner's property.

(2) This section does not affect the prosecution of any criminal action or
proceeding or any action to obtain a delinquent child adjtidication in
connection with willful property damage or a theft offense.

(H) As used in this section:
(1) "Administrative costs" incltides the costs of written delnancls for

payment and associated postage under division (A)(2) of this section.
(2) "Valtte of'the property" means one of the following:
(a) The retail value of any property that is offered for sale by a

mercantile establishment, irrespective of wliether the property is destroyed
or otherwise damaged, is inodified or otherwise altered, or otherwise is not
resalable at its full inarketprice;

(b) The face value of any check or other negotiable instilunent that is
not honored due to insufficient funds in the drawer`s account, the absence of
any drawer's account, or another reason, and all charges imposed by a bank,
savings and ►oan association, credit union, or other financial institution upon
the bolder of the check or other negotiable insh urnent;

(c) The replacement value of any property not described in division
(H)(1) or (2) of this section.

SEcmtolv 2, That existing sections 109.572, 135.63, 1181.05, 1181.21,
1181.25, 1315.99, 1321.02, 1321.15, 1321.21, 1321.99, 1345.01, 1349.71,
1349.72, 1733.25, and 2307.61 of tlie Revised Code are hereby repealed.

SECTION 3. That sections 1315.35, 1315.36, 1315,37, 1315.38, 1315.39,
1315,40, 1315.41, 1315.42, 1315.43, and 1315.44 of the Revised Code are
hereby repealed.

SECTION 4. (A) All licenses issued pursuant to sections 1315.35 to
1315.44 of the Revised Code, and in effect on the date this section becomes
effective, shall remain in effect,' unless suspended or revoked by the
superintendent of financial institutions, tintil such time as the license would
be stibject to renewal pursuant to sections 1315.35 to 1315,44 of the Revised
Code as those sections existed prior to the effective date of this act. The
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superintendent shall recognize any such license holder ns a valid license
holder under sections 1321.35 to 1321.48 of the Revised Code as enacted by
this act, and such license holder thereafter is subject to all provisions of
sections 1321,35 to 1321.48 of the Revised Code.

(B) If any person licensed under sections 1315.35 to 1315.44 of the
Revised Code on the effective date of this section applies for a license to
operate under sections 1321.01 to 1321.19 of the Revised Code for the 2008
licensing period ending 7une 30, 2009, that person shall pay only one-hnlfof
the license fee provided for tinder section 1321.03 of the Revised Code,

SeCTzON 5, Within thirty days of the effective date of this not, the
Director of Budget and Manageznent shall make a one-time transfer of five
per cent of the balance of the consumer finance fund, created uiider section
1321.21 of the Revised Code, to the financial literacy education fund created
under section 121.085 of the Revised Code as enacted by this act.

,
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':rhe section nugnbei'ing of law of fi general and permanent nature is
con3plete and in confoixrdty with the Revised Code.

&" C. ZP
Director; LegislnttvQ Service Corr►mission,

Filed in the ofCce of the Secretary o State at Columbris, fJhio, on the
.^ day of---`^ A. D. 30

U

Sect•eutty of State.

File No, 91 t;ffective Date.2 /t / U ^
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As Introduced

128th General Assembly

Regular Session H. B. No. 209

2009-2010

Representative Lundy

Cosponsors: Representatives Foley, Murray, Hagan, Phillips, Skindell,

Stewart, Harris, Fende, Newcomb, Okey, Celeste, Harwood

A BILL

To amend sections 1315.26, 1321.02, 1321.12, 1.321.13,

1321.131, 1321.14, 1321.15, 1321.44, 1321.52,

1321>53, 1321.551, 1321.56, 1321.57, 1321.571,

1321.59, 1321.99, 1322.01, 1343.01, 1345.01,

4710.02, 4712.01, and 4712.07 and to enact

sections 1321.011, 1321.542, 1321.591, 1321.61,

and 1351.031 of the Revised Code to establish

various consumer protections regarding small and

short-term loans.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

1

2

3

4

5

6

7

8

9

Secti.on 1. That sections 1315,26, 1321.02, 1321.12, 1321.13,

1321.131, 1321.14, 1321.15, 1321.44, 1321.52, 1321.53, 1321.551,

1321.56, 1321.57, 1321,571, 1321.59, 1321.99, 1322.01, 1343.01, 12

1345.01, 4710.02, 4712.01, and 4712.07 be amended and sections 13

13211.011, 1321.542, 1321.59J., 1321.61, and 1351,031 of the Revise3:^-- 14

Code be enacted to read as follows: 15

Sec. 1315.26. (A) No check-cashing busiriess shall charge

check-cashing fees or other check-cashing charges in an amount

that exceeds three per cent of the face amount of the check for

16

17

18
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evasion of sections 1321.51 to 1321.60 of the Revised Code or of

the rules adopted under those sections, and orders the registrant

in writing to desist from the conduct. For purposes of this

section "'other business"includes any*business conducted bya

person who is registgred or is required to be registered as a

credit services organizati.on under section 4712.02 of the Revised

CodP,licensed as a chec3c-cashinq business under sectipn 1.11,^22

of the 12evised Code engaged in the practice of debt adjus inrs

pursuant to Chap_er 4710 of the Reviseri Code, or is a lessor as

defined in sec.tion 1351 . 01 Qf the Revised Code

Sec. 1321.56. Any person who willfully violates section

1321.57 or division (F) of section 1321 59 of the Revised Code

shall forfeit to the borrower the amount of interest paid by the

borrower. The maximum rate of interest applicable to any loan

transaction that does not comply with section 1321.57 of the

Revised Code shall be the rate that would be applicable in the

absence of sections 1321.51 to 1321.60 of the Revised Code.

Sec. 1321.57. (A) Notwithstanding any other provisions of the

Revised Code other than division (E) c^f section 1321,52 of 1

Revised Code, a registrant may contract for and receive interest,

calculated according to the actuarial method, at a rate or rates

not exceeding twenty-one per cent per year on the unpaid principal

balances of the loan. Loans may be interest-bearing or

precomputed.

(B) For purposes of computation of time on interest-bearing

and precomputed loans, including, but not li-m;.ted to,' the

calculation of interest, a month is considered one-twelfth of a

year, and a day is considered one three hundred sixty-fifth of a

year when calculation is made for a fraction of a month. A year is

as defined in section 1.44 of the Revised Code. A month is that

period described in section 1.45 of the Revised Code.
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is qreater than what is oermitted in division (F} of sgction

f t v' fr

Sec. 1321.59. (A) No registrant under sections 1321.51 to

1321.60 of the Revised Code shall permit any borrower to be

indebted for a loan made under sections 1321.51 to 1321.60 of the

Revised Code at any time while the borrower is also indebted to an

affiliate or agent of the registrant for a loan made under

sections 1321.01 to 1321.19 of the Revised Code for the purpose or

with the result of obtaining greater charges than otherwise would

be permitted by sections 1321.51 to 1321.60 of the Revised Code,

(B) No registrant shall induce or permit any person to become

obligated to the registrant under sections 1321.51 to 1321.60 of

the Revised Code, directly or contingently, or both, under more

than one contract of loan at the same time for the purpose or with

the result of obtaining greater charges than would otherwise be

permitted by sections 1321.51 to 1321.60 of the Revised Code.

(C) No registrant shall refuse to provide information

regarding the amount required to pay in full a loan under sections

1321.51 to 1321.60 of the Revised Code when requested by the

borrower or by another per•son designated in writing by the

borrower.

(D) On any loan or application for a loan under sections

1321.51 to 1321.60 of the Revised Code secured by a mortgage on a

borrower's real estate which is other than a first lien on the

real estate, no person shall pay or receive, directly or

indirectly, fees or any other type of comperisation for services of

a broker that, in the aggregate, exceed the lesser of one thousand

dollars or one per cent of the principal amount of the loan.

(E)f1) No registrant shall make a loan of one thousand

dollars or less under sections 1321 51 to 1321 60 of the Revised

Code t a wi11 ob ' ate thg. borrower to ay an annual er entage
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rate for the loan that exceeds twanty eight per cent as

calculated in compliartae with the "Truth in Lending Act ° 82 Stat

149 (1980), 15 L7 8 C 1606 unless one of the following apnlies

_(a) The term of loan is areater than three months

lb3 The loan contract requires the borrgwer to repay_the l^an

in three or more monthlv installments of"substantiallv eaual

amounts.

_S2) Any loan made bv areaistrant that meets the recruire•nents

of division (E) S1 a or (b) of this section shall be sub-iect to

section 1327 57 of the Revis dCod

Sec. 1321.591 No recristran^ or l^censee sha11 use unfair,

deceptive, or urconscforable means to collect or attemnt to

collect anv claim. Without limitinq the general^a.pplication of the

foregoina the followina conduct is deemed to violate this

section•

{A) The collection of or the attempt to collect any interest

or other charge fee or expense incidental to the prir,..cinal

oblicration unless such interest or incidental feej charge, or

exbenseis expressly authorized by the aareement creating the

oblicxation and bv aw.

1a) Anv communication with a consumer whenever it is known

that the consumer is reoresented br an attorney and the attornevFs

name and address are kn w or could be ea i ascertained unless

the attorney fails to answer correstio dPnce, re urn teleuhone

calls or discuss the oblic,^a ion in guestion, or unless the

attornev consents to direct communication with the consumer.

(C) Placinrs ataje hone call or otherwise communicatina bv

telephone with a consumer or thjrd x^arty, at any place^includina

a placeof emoloyment falselv statina that the call is urgent or
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Section 2. That existing sections 1315.26, 1321.02, 1321.12,

1321.13, 1321.131, 1321.14, 1321.15, 1321.44, 1321.52, 1321.53,

1321.551, 1321.56, 1321.57, 1321.571, 1321,59, 1321.99, 1322.01,

1343.01, 1345.01, 4710.02, 4712.01, and 4712.07 of the Revised

Code are hereby repealed_

Section 3. Section 1321.14 of the Revi-sed Code is presented

in this act as a composite of the section as amended by both Am.

Sub. S.B, 293 and Sub. H.B. 495 of the 121st General Assembly. The

General Assembly, applying the principle stated in division (B) of

section 1.52 of the Revised Code that amendments are to be

harmonized if reasonably capable of simultaneous' ope,ration, finds

that the composite is the resulting version of the section in

effect prior to the effective date of the section as presented in

this act.
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Status Report of Legislation

128th General Assembly - House Bills

HB 209

Primary Sponsor(s): Lundy
Subject: Small and short-term loans-consumer protections

Abbreviations used in the Status Report

A - Amended P - Postponed S- Substitute *- Note

F - Failed to Pass R - Rereferred V - Vetoed

_ .,,..^ ..^,.._._.T._,._^....,__....-,.,_u_............^^.._.
Action by Chamber House Senate
Introduced 06104149

Committee Financial Institutions, Real
Assigned Estate, & Securities
Committee Report

Passed 3rd
Consideration

Further Action

To Conference
Committee

Goncurrence

Sent to Governor

End of 10-day
period

Governor's Action

Effective Date

Notes

http;//lsc,state.ah.us/coderevlhaul28.nsflHouse-a-Bill+Nurnber/0209?C)penDneument 5/29/2013
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