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STATEMENT OF INTEREST

Amicus Richard F. Keck served as Chief Examiiier of the Division of Consumr Finance

(subsequently reorganized into the Division of Financial Institutions) of the Ohio Departlnent of

Commerce for more than twenty years, froni. 1989 until 2009. Recognizing his standing within

the Division of Financial Institutions, Departmeiit of Comnlerce, Governor Strickland appointed

iMr. Keck as acting Deputy Superintendent for Consumer Finance in 2006 - 2007: As such, Mr.

Keck has more than twenty years of direct, day-to-day administrative oversight experience in

dealing with the issues that confront the Court.

Mr. Keck is now fully retired, but remains concerncd that Oliio's finance laws be

interpreted and enforced correctly ai1d consistently. Inasmuch as Mr. Keck lcnows that the

decision below is contrary to the long-standing interpretation of the Mortgage Loan Act,

R.C. 1321.51-.60, by the Department of Commerce, ancl inasmuch as Mr. Keck believes that the

decision below is fundamentally wrong o,i key points, he submits this amicus brief in the hope

that this Court will coiTect the error below.

Mr. Ifeek wislaes to etnphasize that he is NOT now, and has never been, employed by,

or otherwise cainpensated by, tJie finance industry. Rather, he of,fers this brief as a true,

uncoinpenstztedfriend of the Court, witlzout favor fvr or bias against thefinance indnstry.

iYlr. Keck's qualifications relating to the issues before the Court are uniqtie, As Chief

Examiner., Mr. Keck was responsible for overseeing all lenders licensed in Ohio during his 20

year teiiure. This included licensees under Ohio's Mortgage Loan Act, R.C. 1321.51-.60; Small

Loan Act, R.C. 1321.01-.19; and Check-Cashing Loan Act, R.C. 1315.35-.48 (repealed when the

Short 'Term Loan Act was adopted). He was a key participant in twenty years of policy and

enforcement decisions of the Department under each of these statutes; he participated in twenty
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years of rule-making and administrative enforcementdecisions under these statutes; he oversaw

the annual examination of lenders under these statutes for twenty years; and he reviewed and

resolved the restilting issues and cornplaints arising under these statutes for twenty years.

Izldeed, when acting as Deputy Superintendent for Consumer Finance, he was the individual

ultimately responsiblefor the decisions of the State of Ohio in all theseat:eas.

When the Short Term Loan Act ("STLA"), R.C. 1321.35--.48, was enacted on June 2,

2008, repealing the Check-Cashing Loan Act, Mr. Keck was still Chief Fxatniner. He worked

with others in the Department in reviewing and commenting on the proposed STLA legislation

dttring the General Assembly's consideration of the new statute, and after its enactment, was

intirrzatelv involved in the Department's decision-making as to the proper interpretation and

enforcement of the STLA.

STATEMENT OF FACTS

Amicus Mr. Keck wishes to focus on errors of the court below relating to its assumption

about the General Assembly's intent in adopting the STLA and its lack of knowledge about, and

deference to, the regulatory intcipz-etation and implementation of Ohio's lending statutes by the

Department of Comnlerce. He therefore offers no Statement of Facts, but defers to that of

Appellant.

AIZGLTMEN'T

Mr. Keck respectfully submits that the Court of Appeals' decision erred in two

fundamental respects. First, the court's assuniption that the Short 'I'erm Loan Act ("STLA") was

intended to preclude single installment loans under the Mortgage Loan Act ("MLA") or the

Small Loan Act ("SLA") reflects a basic misunderstanding of Ohio's lending licensing statutes

and the legislative history of the STLA. It also disregards the Department of Commerce's
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interpretation of the STLA's plaa:xi atnd unainbiguous wording, as approved by the Attorney

General. And second, the court below was sinlply wrong in holding, contrary to thirty years of

administrative regLilation, that single installment loans are precluded under the MLA.

Proposition of Law No. II: The Short Term Loan Act, R.C. 132135 -
R.C. 1321.48, does not prohibit registrants under the Ohio Mortgage
Loan Act from making interest-bearing loans permitted by the express
terms of R.C. 1321.57.

1. The General Assembly Never Intended That The STLA Preclude Single Instal:lment
Loans Under The MLA Or The SLA.

The lynehpin of the decision of the Court of Appeals to precludesingle installment loazls

under the MLA was its assumption that allowing sach loans would "nullify the ve-rylegislatiort

[STLAI that is designed to regulate payday type loans - a result at odds with the intent of tlre

General Asseinbly." Decision at 5(emphasis added). The court's speculation as to the "intent of

the General Assernbly" was simply wrong.

A. Prior To The Adoption Of The STLA, Ohio Law Provided Three Alteniative
:Licensing Regimes For Len_diLig.

Prior to the eiiactment of the STLA in 2008, Ohio had three separate statutory schemes

un.der which a n:on-bazlk lender could be licensed to make loans:

(1) The Small Loan Act --- R.C. 1321.01-.19 ("SLA")

(2) The Mortgage Loan Act - R.C. 1321.51-.60 ("MLA")

(3) The Check-Cashing Loan Act - R.C. 1315.35-.44 (repealed by H>:B. 545

effective September 1, 2008) ("CCLA").

Each of the three statutory schemes had different provisions setting maximum fees that

could be charged for items such as loan applications and credit checks. Each also had separate

interest rate limitations. Given its advantageous conibination of permitted fees and interest rates,
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lenders seeking to make single installment consuzner loans universally sought licensure under the

CCLA. This .made sense; the CCLA permitted fees and interest rates that were substantially

hi.gher (depending oi1 the amount of the loan) than those avai.lable under the SLA or the MLA.

But while the single installment lenders elected to be licensed under the CCLA because of the

economics it permitted, they always had the alternative of doing business as licensees under the

SLA or MLA.

Concerns about whether regtilation of single installment consumer lenders should be

strengthened led to introduction of H.B. 545 which, effective September 1, 2008, repealed the

CCLA and substituted the STLA in its stead.

B. Adoption Qf 'I'he STLA Repealecl. And Replaced Only The Check-Cashing Loan
Statute. The General Assenlbly, Although Expressly Aware Of The Alternatiye
Lencling Authority tJnder=1 he MLA And SLA Declined To Adopt Languag,,e
Prepared By The Dc artment That Would Have Precluded_Lendin Under The
1VIL,A and SLA Having A Duration Of Less Than Three Months.

The Department was fiillyaware of, and carefully followed, the legislative hearings on

H.B. 545 that subsequently enacted the STLA and repealed the CCLA. The Department fully

understood that if the CCI:,A were repealed, licensees under that statute would probably seek

lending autllority under the MLA or the SLA rather than seek licensure uy-ider the STLA because

those two statutes provided for greater permissive fees than the STLA. Mr. Keck therefore

prepared a chart comparing the alternative lending authority available under the SLA, the MLA,

the STLA and the CCLA to assiire that the General Assembly understood the licensing options

single installment lenders would have if the STLA were enacted. In discussions between the

DLpartment and menlbers of the General Assembly, it was pointed out that if H.B. 545 were

enacted, the MLA and SLA would still be available to the industry as alternative lending

authority. Mr. Keck himself explained to the Department's legislative liaison that in dealing

4



with legislator questions about FI.B. 545 to make clear that the legislators understood that the

MLA and the SLA provided alternative short term lending authority to Ohio loan companies

even if the STLA were enacted.

The General Assembly clearly got the message. The Department even provided the

General Assembly with proposed language for inehisioti in H.B. No. 545 that would effecti-d=ely

preclude iVILA. and SLA registrants from making single installment consumer loans. The

Department's draft language proposed that loans under these two statutes have a minimum

duration of three months. [See point 14 of the Memorandum and the relevant attached draft

arnendments in Appendix A-1. (App, A-1)] This draft language was presented to members of

the Senate and their staff for consideration prior to adoption of H.B. 545. [See e-mails from the

Department of Commerce's Legislative Director to members of the Senate and their staff. (App.

A-1 and A-2)]

Based on his personal involvement, Mr. Keck is confident that it was comnion

knowledge in the General Assembly at the time of adoption of H.B. 545 that single installment

consumer lenders could elect licensing under the MLA or the SLA instead of being licensed

under the STLA; that MLA and SLA licensees could make single .installm.ent consuiner loans

even if the STLA were enacted; and that consinn.er lenders would probably opt for licensing

under the .MLA or SLA rather than the STLA. Nonetheless, the proposed antendments drafted

by the Department that would have precluded single installment consumer loans of less than

three months' duration under the MLA and SLA were never adopted by the General Assembly.

`Fhe Cleneral Assembly in enacting H.B. 545 did acknowledge, however, the atternative

lending atzthority that CCLA lenders could operate under in addition to the newly enacted STLA.

In Section 4 of H.B. 545, the General Assembly actually discounted registration fees for CCLA
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lenders who sought relicensing under the SLA (NOT the STLA) if they chose to operate undei:

that statute rather than the newly enacted STLA. Section 4(B) of H.B. 545 states:

If any person licensed under sections 1315.35 to 1315.44 of the
Revised Code [CCLA] on the effective ciate of this section applies
for a license to operate under sections 1321.01 to 1321.19 of the
Revised Code [SLA] for the 2008 licensing period ending June 30,
2009, that person shall pay only one-half of the license fee
provided for under section 1.321.03 of the Revised Code.

In doing so, the Genez:al Assenibly expressly recognized that CCLA single installment lenders

could seek to be licensed, and then operate, under Ohio's then existing alternative statutory

schemes (such as the SLA and MLA) rather than operating exclusively under the STLA.

In short, the court of appeals' assumption that the "intent" of the General Assembly in

enacting H.B. 545 was to preclude single installment consumer lending rt.nder the MLA and SLA

simply reflects the court's lack of understanding of Ohio's altemative lender licensing laws and

the General Assembly's actual decision NOT to bar single installment consumer loans under the

MLA and SLA even though the Depaz-tinent provided proposed amendments to those two

statutes that would have doiie so.

C. The Department'sAdministrative bZteWretatiorz As Confirmed By The Attorney
Cieneral. --

Once the STLA was enacted, Mr. Keck and other senior officials of the Depa.rtment

reviewed the statutory language to begin implementatioti and to develop the Department's

enforcement position. The Department concluded that the unanabiguous worciing of the STLA

provides that no person shall engage in the business of making "short-term loans" to a borrower

in Ohio without first having obtained a license under the STLA, R.C. 1321.35-.48. R.C.

1321.36(A) (effective September 1, 2008). The STLA goes on to define "short-tern-1 loan" to

mean "a loan made pursuant to Sections 1321.35 to 1321.48 of the Revised Code." 1321.35(A).
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Thus, the Department concluded under the plain language of the STI,A, that a"short-term loan"

is a loan made by a lender electing to become licensed under the STLA. The Department also

concluded that nothing in the wording of the STLA requires a lender to obtain an STI.,A. license

to make a single installment consumer loan nor does the wording of the statute require that single

installznent consurner loans be made exclusively pursuant to the STLA. Rather, the Department

concluded that, although the STLA provides a lender with in.terest rate authority (up to 28%), a

lender could make single installment consumer loans under MLA or SLA licenses as long as the

lender did not seek interest on the Ioan based on the STLA's higher interest rate authority.

Indeed, Mr. Keck understands this to have been the uniform interpretation and enforcement

position of the Department since the enactment of the S"I'LA in 2008.

The Department's interpretation that the STLA is not the exclusive liccnsing authority

under which lenders can make single install lent loans was confirmed by the Attorney General

shortly after adoption of the STLA in 2008. In an opinion dealing with the impact of the

statewide referendum on H.B. 545, the Attorney General concluded that the STLA neither

prohibits themaking ofshort-ternm loans without an STLA license nor requires the hcensure

under the STLA of persons choosing to make short-term loans under separate statutory lending

authority. 2008 Ohio Op. Atty. Cren. 2-365, 2008 WL 4891125 (l^?ov> 7, 2008). The Attorney

General stated that the licensing requirement applies only to lenders electing to make loans under

the STLA:

[T]he fact that R.C. 1321.35 defines "[s]hort-term loan" as "a loan
made pursuant to [R.C. I321.35-.48]" makes it clear that the
licensing requirement applies only to lenders making loans under
the Short 'I'erm Loan Act, and not to all lenders of loans of short
duration.
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Id. at 5. The Attorney General rnoted that her interpretation of the STLA "is consistent with the

position taken by theDepartment of Commerce's Division of Financial Institutions." _Icl. at 5.

Pronosition of Law No. 1: Sections 1321.51(F) and 1321.57 of the
Ohio Mortgage Loan Act ("MLA") pel7nit MLA registrants to make
single installment, interest-bearing loans.

I. Single Installment Loans Are Pern-zitted Under The Unambi Juous Wor.ding Of The MLA
As The I7e^artnient of Commerce FIas Unifo^ Recoanized For More Than Thirty
Years.

A. The Loilg-Standin Ig nterpretation Of'The Department of Commerce.

Contrary to the holdiXig below, the Department has affirmatively pertnitted single

installment lending by MLA registrants for more than thirty years. This decision was again

reviewed after the enactment of the STLA. Given the repeal of the CCLA when H.B. 545

became effective, consumer lenders sought registration under the MLA inasmuch as it provided

alternative lending authority for single installment loans. In response, the Department re-

exatnined its 1ong-stariding view that single installment loans are permitted under the MLA,

focusing on the statutory Ianguage of the MLA. Mr. :Keck was a key player in the Department's

analysis. At the conclusion of its review, the Department reaffirmed its longstanding position

that the MLA authorizes single installment loans based on the plain language of the statute.

The Department's decision was based in part on the contrast between Section 1321.57(D)

of the MLA requiring that "precomputed loans" be repayable in "nzonthly instczllrnents" and

Section 1321.57(C) which does not require "interest-beariilg loans" to be repavable in

installments (emphasis added). The plain wording of the statute reflects that precomputed loans

and interest-bearing loans are subject to different requirertrents under the MLA. As such, the

Department has consistently required that single installment loans can ONLY be made under the

interest-bearing provisions of the MLA, i.e., Section 1321.57(C), and cannot be made tlnder the
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p:recolnputed interest provisions of Section 1321.57(D). The Department consistently enforced

this interpretation througllout Mr. Keck's tenu.re and thereafter, including after the enactment of

the STLA.

Given the conclusion that Section 1321.57(C) allows single installment loans by MLA

licensees, the Department approved 1VILA license application of lenders who expressly disclosed

that their lending prograrns envisioned a single installment repayrnent as long as the lender

proposed only interest-beari7lg loans, such as Mr. Scott's loan. Indeed, long before the STLA

was enacted, Mr. Keck specifically remembers advising one MLA registrant that the registrant"s

proposed single instalhnent loan program would be permmitted under the MLA. And the

Department never brought an enforcement action against any MLA registrant for making single

installrnent loans even though the Department examined thotisands of single installment loans

made by MLA registrants annually.

B. R.C. 1321 S 1(F) Is Not Arnbi uous.

R.C. 1321.51(F) defines "interest bearing loan" to mean a loan in which the debt is

expressed as the principal anzount and interest is computed, charged and collected ozt unpaid

principal balances outstanding "from time to tiine." TheCotErt of Appeals concluded that

ambiguity existed as to whether "from time to time" modified "unpaid principal balances

outstanding" or, alteirnatively, "computed, charged and collected." Based on tliis claimed

ambiguity, the court then concluded that it had to read the MLA in pcsYi rraateria with the STLA,

which led it to its incorrect assumption as to the intent of the General Assembly to outlaw all

short term consumer lending other than that undertaken pursuant to the STLA.

Biit in Mr. Keck's more than tAventy years at the Department, no such ambiguity in R.C.

1321.51(F) was ever found to exist. Rather, the words "from time to time" were always
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un.derstood to refer to the "principal balances outstanding" from the time the toan is made until

the time the loan is repaid. The balances may vary because of prepayments or they may not, but

each time the principal balance varies, the daily interest is recomputed based on the new

principal balance. That is the way simple interest is calculated and is the most favorable

calculation method to the borrower. In his twenty years of state service, M:r. Keck has never

seen this language interpreted as the court below held, has never seen the Department or the

f naneialindustry constn7eit as the court below did, and has never heard anyone suggest that it is

arnbiguous or that it requires multiple installment payments.

CONCLUSION

Ohio's finance laws have been fairly and imiformly enforced by the Departnlent for more

than thirty years. The Court of Appeals seriously erred by ignoring this regulatory history when,

in fact, the court should have deferred to it. Maitlantl v. For-tl Motor Corrapany,103 Ohio St. 3d

463, 468 (2004). And it erred yet again in assuming the STLA was "intended" by the General

Assembly to preclude single installment lending under the MLA and the SLA when, if the court

had applied the plain language of the statutes and understood the tripartite lender licensing

options under Ohio law and the tnie legislative history, it would not have so erred.
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Amicus Mr. Keck believes the ciecision below is siinply wrong and asks the Court to

reverse the decision below.

Respectfully Su it

, '--^

Darrell L. llzel^er (0005935
Elizabeth L. Anstaett (0056024)
DREIIER TOMKIES SCIIEIDERER LLP
2750 Huntington Center
41 S. High Street
Coiumbus, OH 43215
Telephone: (614) 628-8000
Facsimile: (614) 628-1600
dctt ;.:i^er(iiidltlaw.cona
eanstwettiii;tilt iu w.con3------
Attorneys for Amicus Curiae Richard F. Keck,
former Deputy Superintenclent and Chief Examiner,

Ohio Division afFinaneial Institutions, Department
of Commerce
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Davis5 Ernie

From: Davis, Erriie

Sent: Thursday, May 08, 2008 6:30 PM

To: kfrisina@maifr.sen.state.oh.us; Perera, Brian Major; rnwhatiey@maiir.sen.state.oh.us;
ERousn@maifd.serr,state.oh.us; Jade Davis; Long, Kris; Goodnight, Terra

Subject: Comrnerce issues

Attachments: HB 545-GF= Summary Memo May 2008 (3).doc; HB 545_Suggested Language May 2008.doc

Please contact with any issues, questions or concerns.

Thanks,

Ernie Davis

E.egislcjtive Director
Ohio Cepartmen# of Commerce
77 S. High St. 23rd Floor
Colurrabus, OH 43215
P-614-644-7054
F-6 i 4®728-7554

C-61 4-9t35-6713
This message and any response to it may cons8itu2e a public record and thus may be publicly available too anyone who requests ft,
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AS ^ayp 90h^^ ^^ artment of ^..oni^.e^°ce
^ `r8f1 StricklaE:d

Division of Fiayancial Institutions Covernp^-
77 :>otltli High Street - 2Ist Floor

Colu;xibus, {)lg 43215-6I2q Kimberly A. Zurz
(614) 72$-8400 FAX (614) 644-1631 Director

^Fhr Ofti
wwSV.GUFri.:itiltc.oll.iTs

DATE: May 8, 2008

TO: Kimberly Zurz
Director of Commerce

FROM: Leigh Willis
Deputy Superintendent for Consumer Finance

CC: Ernie Davis, Legislative Director
John Reardon, Superintendent

SUBJECT: HB 545

Below please find a summary of the comments and concerns Consumer Finance has regarding
the current bill:

1) Database concerns- In its current version, we are very concemed about how the cost of
the database implementation and maintenance w'iil be funded. We anticipate a large
number of companies may not maintain their license under the nevu statute which makes
it difficult for us to fund the database effort. As passed by the House, the bill would fund
the database via a per transaction fee. If there are very few transactions we may have
difficulty funding the database as proposed or finding a vendor interested in bidding on
the project. We would recommend considering language which would remove the
requirement for a database if a significant number of licensees do not renewal under the
new act. We have proposed aEternative language in the draft in 1321.46.

Costs based on the Florida model would suggest and initial year 1 cost to the
Division of $2-$3 million for the database. That cost coupled with the licensee
revenue loss of $1-$1.5 million, the 5% initial transfer from the Consumer
Finance Fund into the Consumer Finance Board which will equal $500,000 and
the transfer of 5% every quarter thereafter to the Board the Division expects a
revenue loss of $5 million year 1 not to mention statutory mandated costs
thereafter for a product by most accounts may not exist.

If the Division does have to do a database we would request more time to implement.
We have serious concerns with the requirement on page 79, section 4 for the
implementation of the database in only 120 days. It is our understanding it took 6 - 8
months to implement the Florida database and while we could attempt to contract with
the same vendor or one of their competitors we would also need to allow time to
complete the RFP process before work on the database could begin. We respectfully
suggest that 120 days is not sufficient time to locate a vendor and implement a statewide
database and request that a six to nine month time line be considered.

__^__- -- ---- ----- ------ ---- ------ -- =---------- --- -__ ^._--- - --------
tlt^hlZ91.(/JST71TfilfJ,VS 1,V1)tl.C7RL41 C:Y"},LtFLL^ CT 1_-II3()R&W()RK171^LtFL7 il{)th^R(Y7V7kY")3.

REdI./iST,-t7F&1'RO!•I^Sl€)NtiL1.1C!'^N.'1Nr CE'('(jl{/1TfS S1A72?F7,E94RSF4L CINC•L4lwDlUiVl1S

"An €qirnJ OpPortrruity E»rploper arrd.Senrice Wror>ider"



2) l=inancial iiteracy education fund (proposed Sec. 121.085) - It would be helpful to have a
clearer description of the types of financial literacy courses and their proposed content.
Different members of the General Assembly may have different ideas of what this should
iook like and it would be helpful as we develop the curricuirim to have a clear
understanding of the legislature's intent. No larmguage suggested

3) Proposed Sec. 1321.37(A) - We recommend the word "approximate" be removed froin
line 1130. The Division prefers to know the exact location of the business for
examination and notice purposes. Language in the draft

4) Proposed Sec. 1321.37(A) - We recommend removal of the following language in lines
1139 - 1141: "except that applications for original licenses issued on or after the first
day of July for any year shall be accompanied by an original licensee fee of five hundred
dollars". The Division prefers that application fees not be prorated for any of our license
types. This simplifies the accounting concerns and minimizes the number of refunds
that must be processed. Language in the draft

5) Proposed Sec. 1321.37(B) - As written the bi!l requires state, federal and civil
background checks on all licensees every year. This would be burdensome to the
Division and would create a significantly longer renewal process each year. While
background checks for in-state individuals can be processed electronically, out-of-state
registrants and licensees must still utilize a manual process which can take up to 60
days. We would recommend an alternative such as every three years be considered or
that the frequency be allowed to be promulgated in rule by the Division. No language
but we would ask that language be considered that says "on a schedule
determined by the Division through rule"

6) Proposed Sec. 1321.37(B)(4) - This section appears to create an absolute bar against
licerisure of a person with a theft conviction or guilty plea. Is it the interit of the
legislature to grandfather anyone from this provision or would it apply to all current
licensees as well? If the intent is to not grandfather current check cash lender licensees,
we recommend that it be clearly be indicated in the statute. We would also recommend
considering changing the current language to bar anyone with a felony theft conviction in
the last 10 years and allow other theft convictions (i.e. misdemeanors, felonies older
than 10 years) to be decided by the Division based on a preponderance of the evidence.
No language-FYI SB 185 concerns have been raised

7) Proposed Sec. 1321.42 (A)(2) - The Division recommends removal of the proposed
requirerx3ent in lines 1427 - 1428 to warn a registrant of their violation prior to taking
action. This creates an additional enforcement hurdle for the Division when attempting
to protect corrsumers. As writteri, regardless of how many times the act has been
violated we would be required to notice the registrant of their violation and catch them
continuing to violate the act prior to taking enforcement action. The Division would
prefer to have the discretion based on the severity of the offense to take enforcemerat
action tt2e first time we find the violation. Language in the draft

8) Proposed Sec. 1321.42(B) -- The Division recommends the addition of the ability to fina
a person for violations of the act. The current language references only suspension,
r evocation or refusal of an original or renewal license. One suggestion would be "The
superintendent may impose a firie of not more than one thousand dollars for each
violation of section 1321.35 to 1321.48 of the Revised Code". Language in the draft

9) We would recommend that the legislature consider adding an annual report requirement
to this proposal similar to what is required under the Ohio Mortgage Loan Act
{1321.55(B)(1)}. This would provide the Division the ability to accumulate additional
information that won't be gathered in the database and improve our ability to monitor
activity and trends in the industry. Language in the draft



10) The Division recommends that additional language to further clarify our ability to refer
cases to the Attorney General be added, Vdle would recommend the following language
from 1321.48(i=); This section does not prevent the division from releasing information
relating to licensees to the attorney general for purposes of that office's administration of
Chapter 1345 of the Revised Code. Information the division releases to the attorney
general pursuant to this section remains privileged and confidential, and the attorney
general may not disclose the information except by introduction into evidence in
connection with the attorney general's administration on Chapter 1345 of the Revised
Code or as authorized by the superintendent. [See 1322.061(D) prior to SB 185]
Language in the draft

11) We would also recommend that a recordkeeping requirement be added to this proposed
legislation and we would suggest tracking the lariguage from the current Small Loan Act
1321.09(A). Language in the draft

12) 1349.71 changes the method as outlined in SB 185 for appointment of the Consumer
Finance Board. The Division would suggest the appointments remain consistent with SB
185 or mirror every DFI board and the appointments be made by the Governor with the
advice and consent of the Senate. Language in the draft

13) LSC change In the draft that attempts to include short term loans be subject to the
CSPA there appears to be a drafting oversight which would exclude mortgage loans
from the CSPA due to where the language was inserted. The Division would advocate
this change be made.

14) 1329e'@5 The Division suggests that to stop a possible abuse of the small loan act a
change be made to clarify that a small loan lender could only charge an origination fee
once. $300 loan split into 3 $100 loans with three separate fees conceivabiy are allowed
under the small loan act now. Language in the draft-policy



1321.15 Limitat€ore of charges mdeterm'inatton of indebtedness.

(A) No licensee shall knowingly induce or permit any person, jointly or severally, to be obfigated,
directly or contingently or both, under more than one contract of loan at the same time for the
purpose or with the result of obtaining aiater^ a higher rate of interest than would
otherwise be permiYtedupon a single loan made under sections 1321.01 to 1321.19 of the
Revised Code.

(B) No licensee shall charge, contract for, or receive, directly or indirectly, interest and charges
greater than such licensee would be permitted to charge, contract for, or receive without a
license under sectioris 1321.01 to 1321.19 of the Revised Code on any part of an indebtedness
for one or more than one loan of money if the amount of such indebtedness is in excess of five
thousand dollars.

(C) For the purpose of the limitations set forth in this section, the amount of any such
indebtedness shall be determined by including the entire obligation of any person to the
licensee for principal, direct or contingent or both, as borrower, indorser, guarantor, surety for,
or otherwise, whether incurred or subsisting under one or more than one _contract of loan,
except that any contrdct of indorsement, guaranty, or suretyship that does not obligate the
indorser, guarantor, or surety for any charges in excess of eight per cent per annum, is not
included in such entire obligation. If a(icensee acquires, directly or indirectly, by purchase or
discount, bona fide obligations for goods or services owed by the person who received such
goods or services to the person who provided such goods or services, then the amount of such
purchased or discounted indebtedness to the licensee shall not be included in computing the
aggregate indebtedness of such borrower to the licensee for the purpose of the prohibitions set
forth in this section.
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132'@e59 Prohibited actso .

(A) No registrant under sections 1321.51 to 1321:60 of the Revised Code shall permit any
borrower to be indebted for a loan made under sections 1321.51 to 1321.60 of the Revised
Code at any time while the borrower is also indebted to an affiliate or agent of the registrant for
a loan made under sections 9321.01 to 1321.19 of the Revised Code for the purpose or with the
result of obtaining greater charges than otherwise would be permitted by sections 1321.51 to
1321.60 of the Revised Code.

(B) No registrant shall induce or permit any person to become obligated to the registrant under
sections 1321.51 to 1321.60 of the Revised Code, directly or contingently, or both, under more
than one contract of loan at the same time for the purpose or with the result of obtaining greater
charges than vuouid otherwise be permitted by sections 1321.51 to 1321.60 of the Revised
Code.

(C) No registrant shall refuse to provide information regarding the amount required to pay in full
a loan under sections 1321.51 to 1321.60 of the Revised Code when requested by the borrower
or by another person designated in writing by the borrower.

(C3) On any loan or application for a loan under sections 1321.51 to 1321.60 of the Revised
Code secured by a mortgage on a borrower's real estate which is other than a first lien on the
real estate, no person shall pay or receive, directly or indirectly, fees or any other type of
compensation for services of a broker that, in the aggregate, exceed the lesser of one thousand
dollars or one per cent of the principal amount of the loan.
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Davis, Ernie

From:
Sent:
To:
Subject:

Davis, Ernie
Friday, May 09, 2008 8:36 AM
'MatthewlN@mai€r.sen.sfate.oh.us'
Re: Commerce issues

Ok. The Lnserr langlai3e is Cjcsl.gneC'j to C;ot csl1Cori ti4'; payday ?T17 jel i n ti:e sCCIa.Li l:?ean act .^.^;/

r,vt aiJo;rir^ a ioan t e rrt of l e as than 3 r^.crlti;s ;,ri^^ a paymFnt structu ?., l3ain ^.ae were

t?:'y:1r:i3 to .: 1_o.-^; ^:.3 IoC,p':iC =. tt7clt^. yE?U Lrld.l or m.,:]j'^ n<i;: tiiarlr CiO:i_.. Ti. Y(Ji. [leeC3. ,-r1 tai};, uto,"'.e

g e e a oa:i:t. i ap olo7:.̂ ze it svasr.'t a<n?ess:ty st:zr_ed '_n the rne.TM.ro.
rni:A Davis

Ohio D.eD<3r'tI"i'.:7t o-F CommE;Y'CF',

LecjlS.l.at1`d'e Dlr°L;tOr

G+d 5i=I-644-7050
C 61=^.-s05-671_3

---C}r--iginal Message-----
Frotn: Vi; atl.ey, Matthew :Matthc,w1^1@mailr.sen.state.oh.us>

To: Davis, Ernie

Sent: Fri May 09 08:24:13 2008
Subject: RE: Commerce issues

OK, that makes sense but .ieads me t:o one other question and that :is, what are the 2 new
sec.tion in 1321.15 (U) and 1321.59 (E;) tor? T-lust can't match them. up with your b>ullet
point sheet.

---- 0r^:ginal P1^ssaqe---
'r'rorn: Davis, Ernie (n.ailto: urrlie. Davis@com. state. oh. us]
Sel:t, Friday, May 09, 2008 &:'_5 AM
To: U1ratleV, Matttzew

Sub.j ect : E? _F.: Commerce ].ssue.s

:t'1i double check with the Division but: I'm fairly certn.in the way s%;c: yet: there is w:i-th

t11%? insertion CJi: "gre<3tPrCharG'. .in 1311. 15. wE, know t:}'1E'.y Gan''. CC.^....e!^t Plorp interest

but the RC is .silent about fees :n 1321.15. The Division saw this as a way that someone

could ti-ansiti.on into the s:fftal1 loan act by chargirlq more fees conceivably by breaking thc.
loans out in different amounts in orle contract. The lar.gr.age is already st:r.ewn through

1321.59.

As soon as Leigh gets in and I cal: double check I'll Call,

Er'nie Davis

Sllati'.e Director

(^7il^.t.} T,;•a^aYt'll'^nt OZ CoiR.rt°xce
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Natt

---Oriyiral ".^essa cJe--__-
Fr7I(t: [iaVis, C.m'Lf?

SFrft,`Phursd.:y, ivlay 08, 2008 6:38 Nb;

To: Wh.^.`: ley, Matthew

Sl:L;ecl... PE3_ CG17F3C-.r::c l.sslles

1 have my cell c 24-7 so eaii, me if you ha•v anf .

Th,3 rz ks .
5'.rr:ie Davis
Ohio ^ep<;rt:r.ent. _)f CommFlrce
Legisla t i vc Director
W 614- b' 4- 7 0`3t)

C 614-'_i ti ;- 6 713

-----original Messaqe-----

Fror1: Whatley, Matthew <[1at:t'.i^NV^7@mailr.ser..state.oh.u.>>
To: Davis, Ernie

Sent: Thu May 02 18:34:31 2008
Subjec.t: RE: Commerce issues

Thanks Ernie

From: Davis, FrniE[mailtc:Ern_ie.Davis@coT.state.oh.Js]
Sent: Thursday, May nB, 2008 6:30 P[vf
To: Frisina, Katherine; Perera, Brian Major; 6^7hat^«y, Matt:hE=w;
I;RCSush(am:aild.:>E'.t].9i:ate.i?h, {.e.si JaC:If:Da.V].:i: Long, KY'iSi :ioodi 1.C{ht, Terra
Subject: Commerce issues

Please contact with any issues, quest_ions or concerns.

Than kr. ,

Ernie Davis

Legislative Director

Ohio Department of C"G:iin<^rcp

')7 S. High. v;t'. ._;.ird . ^ot7r

Co.il,iii°",i..s r Cf-! 432113

P-61 4- k.44-1i75..

'r"-.61 4-72Q-7551

C-614--905-6713

T':`lis mP oagP and %i'i:y 1P9_. ynsc' .`.O it may "c,...;E' i' _ .... a p^t:bl.__.,"! oYC:i ..i.ld, i.h1.., may be
ptab ._ . . .I av d. } lih; ,_ . 1:3 ... U; iE2 . iG :C" "I""'e .i%. S .<. .. .
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