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ORIGINAL ACTION FOR A WRIT OF QUO WARRANTO

STATE ex rel.,,

PAUL CALVARUSQ,

etal,
Relators,

V.

CHARLES BROWN
Respondent,
and

CITY OF AKRON,

Intervenor.
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CASE NO: 2013-0280

JOINT MOTION FOR LEAVE TO CLARIFY THE RECORD

Susannah Muskovitz (6011457)
Counsel of Record

William E. Froehlich (0087857)
MUSKOVITZ & LEMMERBROCK, LL.C
The BF Keith Building

1621 Euclid Avenue, Suite 1750
Cleveland, Ohio 44115

Phone: (216) 621-2020

Fax: (216) 621-3200
muskovitz@mllabor.com
froehlich@mllabor.com

Counsel for Relators

Cheri B. Cunningham (0009433)
Director of Law

Patricia Ambrose-Rubright (0009435)
Counsel of Record

Tammy L. Kalail (0072295)
City of Akron

161 South High Street, Suite 202
Akron, Ohio 44308

Phone: (330) 375-2030

Fax: (330) 375-2041
ccumningham(@akronohio.gov
pambrose@akronohio.gov
tkalail@akronohio.gov

Respondent and Intervenor
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NOW COME Relators Paul Calvaruso, Elizabeth A. Daugherty, Michael G. Prebonick,
Martha L. Sullivan, Sylvia D. Trundle, and Daniel D. Zampelli, Respondent Charles Brown and
Intervenor City of Akron (collectively hereinafter the “Parties”), by and through their respective
counsel, and jointly move for leave to clarify the record. The Parties independently submitted
Evidence to the Court as filed oh June 25, 2013. On Thursday June 27, 2013, Counsel for the
Relators and counsel for the Intervenor and Respondent independently recognized the Parties
made clerical errors in evidence submitted to this Court. As such, the Parties submit this joint
motion for leave to clarify the record in order to rectify clerical errors. The parties do nor ask to
supplement the evidentiary record, but merely ask this Court for leave to clarify certain
incidental clerical errors made in the Parties’ evidentiary filings.

On June 25, 2013, Respondent and Intervenor filed a document titled “Affidavit of
Charles Brown.” Paragraph nine of Respondent Brown’s affidavit references Exhibit #2;
however, Exhibit #2 is not attached to Respondent Brown’s affidavit. The Parties agree that the
failure to attach Exhibit #2 is a clerical error. The Parties further agfee that the attached
document marked as “Brown Exhibit 2” is an accurate copy of what Respondent and Intervenor
intended to file with the Court on June 25, 2013 as the attachment to Respondent Brown’s
affidavit as identified in paragraph 9. Brown Exhibit 2 is also contained in Relators’ Exhibit O-2
as originally filed and clarified with the Court as discussed herein.

On June 25, 2013, Relators filed a document titled “Relators Exhibit.” Tab 7 is titled
“Affidavit of Susannah Muskovitz.” Paragraph 5(a) of Ms. Muskovitz’s affidavit references
Correspondence sent from Cheri Cunningham to Jacinda Price dated November 21, 2012 and
states that Ms. Cunningham’s corréspondence is attached as Exhibit O-2, p.3-4. Due to a clerical

error, Exhibit O-2, p.3 was incorrectly copied. The parties agree that this is a clerical error. The



parties further agree that the attached document marked “Exhibit O-2” is an accurate copy of
what Relators intended to file with the Court on June 25, 2013.
The Parties respectfully request that the Court accept this joint motion for leave to clarify

the record along with the enclosed exhibits.

Respectfully submitted,

Wil E7l

Susannah Muskovitz (0011457)
Counsel of Record

William E. Froehlich (0087857)
MUuUsSkovITZ & LEMMERBROCK, LLC
The BF Keith Building

1621 Euclid Avenue, Suite 1750
Cleveland, Ohio44115

Phone: (216) 621-2020

Fax: (216) 621-3200
muskovitz@milabor.com
froehlich@mllabor.com

Counsel for Relators

Per Consent 6/28/13 W i? F

Cheri B. Cunningham (0009433)
Director of Law

Patricia Ambrose-Rubright (0009435)
Counsel of Record

Tammy L. Kalail (0072295)
City of Akron

161 South High Street, Suite 202
Akron, Ohio44308

Phone: (330) 375-2030

Fax: (330) 375-2041
ccunningham(@akronohio.gov
pambrose@akronohio.gov
tkalail@akronohio.gov

Counsel for Respondent and Intervenor



CERTIFICATION OF SERVICE
I hereby certify that a copy of the foregoing JOINT MOTION FOR LEAVE TO
CLARIFY THE RECORD and accompanying exhibits and affidavits were served via email and

_ 8f(’r\
regular U.S. Mail on this Z day of June, 2013, upon the following:

Cheri B. Cunningham (0009433)
Director of Law

Patricia Ambrose-Rubright (0009435)
Counsel of Record

Tammy L. Kalail (0072295)
City of Akron

161 South High Street, Suite 202
Akron, Ohio 44308

Phone: (330) 375-2030

Fax: (330) 375-2041
ccunningham(@akronohio.gov
pambrose@akronchio.gov
tkalail@akronohio.gov

Counsel for Respondent and Intervenor

Wil E 1

Susannah Muskovitz (0011457)
Counsel of Record
William E. Froehlich (0087857)

Counsel for Relators
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140 East Town Street/ Columbus, Ohio 43215-5164 / Tel, (§14) 228-2075 / wwwop-f.org
December 13,2012

Cheri B. Cunningham, Director of Law
City of Akron

Government Office Building

161 South High Street

Akron, Ohio 44308-1655

RE: OP&F Membership Eligibility for Charles A. Brown

Dear Ms. Conningham:

This letter is to advise you of the Ohio Police and Fire Pension Fund’s (“OP&F”) decision on
membership for City of Akron Assistant Chief of Police position. On November 21, 2012, OP&F
received from your office a letter with the Assistant Chief of Police Job posting and Job
description regarding eligibility for this position. Based npon the information that you have
provided, the position does meet the criteria for OP&F membership.

* Section 742.01 (A) (2) (a) of the Ohio Revised Code (ORC) describes a member of OP&F as
“any person who receives an original appointment as a foll-time regular police officer in a police
department from a duly esteblished civil service ¢ligible list or pursuant to section 124.411
[124.41.1] of the Revised Code, or who is described in section 742,511 [742.51.1] of the Revised
Code, or who transfers from tie public employees retirement system to the Ohio police and fire .
pension find purspnt to section 742.513 [742.51.3] of the Revised Code, or who is appointed .
pursuant to séction 737.15 or 737.16 of the Revised Code és a full-time regular polics officer and
is paid solely out of public funds of the employing municipal corporation.” Section 742.301 (A)
(2) (c) also defines a tnember of OP&F as “any petson who commences employiment on or after
Septexnber 16, 1998, as a fulltime police officer with a police department in a position in which
the person is required to satisfactorily complete a peace officer training course in compliance with
section 109.77 of the Revised Code.” .. -

Thank you for this epportunity o respond to your concerns. Please contact mcany firme yb‘u have
questions regarding membership at (614) 628-8435. - ' o

Cc: Charles A, Brown
Employer File

BROWN-Exhibit 2
0



March 18,2013

Susannah Muskovitz, Request for Records re, Charles Brown

DENIAL OF PUBLIC RECORD REQUEST

The City of Akron is dedicated to providing a high quality of customer service in
accordance with Ohio’s Public Records Act,

Pursuant to Ohio Revised Code §149.43(B)(3), if the City of Akron denies a public
record request, in whole or in part. the City must provide the person making the request with an
explanation. including legal authority, setting forth why the request was denied, If the initial
request was provided in writing, the explanation must also be provided in writing, The
explanation provided does not preclude the City from relying upon additional reasons or Jegal
authority in defending an action brought under R.C. §149.43(C).

The City of Akron has redacted certain information from the records being forwarded to
you. A redaction, for reasons other than those required by federal or state law, is a denial of a
request. The reason(s) for the redaction(s) are as follows:

d The record(s) you requested do not meet the definition of a “public record” found in Ohio
Revised Code (ORC) §149.011.

£ The record has never been maintained by the City,

The record is no longer maintained or has been disposed of or transferred pursuant to
approved record retention forms.

X The public record(s) you requested contain(s) information that is not “public record™ and
the City has redacted that information. Specifically, the information was redacted because
it 1s:

O Records the felease of which is prohibited by state or federal law. R.C.
§149.43(A)(1)(v); 45 C.F.R, Parts 160 and 164.

X Social security number(s). State ex rel. Office of Montgomery Cty. Public
Defender v. Siroki (2006). 108 Ohio St.3d 207, 842 N.E.2d 508, 2006 -Ohio- 662.

X Peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney,
correctional employee. youth services employee, firefighter or EMT residential
and familial information. R.C. §149.43(A)(1)(p).

X Employee’s home address. State ex rel. Dispatch Printing Co. v. Johnson (2005),

106 Ohio St.3d 160 and State ex rel, Jones v. Summit Cty. Children Serv. Bd.
(Jan. 24, 2001), Summit App. No. 19918, 2001 WL 96048, * 4.

EXHIBIT
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State and federal privacy requirements, State of Ohio Constitution: United States

Constitution; State ex rel. Beacon Journal Publishing Co. v. Akron (1994), 70

Ohio St. 3d 605,

Deferred Compensation contribution amounts, State ex rel, T éxpayers Coalition v.
Lakewood (1999). 86 Ohio $t.3d 385.

Voluntary payroll deductions. State ex rel. Jones v. Myers (1991), 61 Ohio

Mise.2d 617.

Other:

This list is not all inclusive. The City of Akron reserves the right to
deny public record requests for reasons not included herein in
accordance with applicable laws.

Sincerely,
Ty Fodacd
Tammy L Kalail

Assistant Director of Law
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November 21, 2012

Ms, Jacinda Price

Membership Specialist

Ohio Police and Fire Pension Fund
140 Esst Town Street

Columbus, OX 43215

Re:  Charles A. Brown
City of Akron

Dear Ms. Price:

Lamn requesting your opinion concerning the eligibility of an wnclassifiad,
appointed full time position for embership in the Ohio Police and Fire Pension Fund
(OP&F). This position is provided for in Akron City Charter Section 105 and will serve as
Assistant Clhisf of Police. The City is interested in extending an offer to Charles Brown.
Currently, Charles Brown serves in the clagsified position of Pokioe Lieutenant and is g
member of OP&F with 26 years of servics and over oe year in the Delayed Retirament
Option Plan (DROP),

responsibilities of this partivular Assistant’s position includs performance, leadership, and
sdministrative duties in dirent sssistance 1o the Pokice Chief, aud serving in the role of the
Chief in his sbsence. Mr. Brown will maintain his peace officer credentials while serving
in this position, This job is not provisional, scasonal or temporary,

Please review this letter and the attached Surrmary of Job Duties and offer an
opinion 5 to whather Mz, Brown can continue his membership in OP&F upon hig
acceptance of this position. . ,

Thank you in sdvance for your time and consideration, I you require any further
information to assist you in this evaluation, pleass do not hesitate to contact me,

Very truly yours,

Gl

Cheri B. i
Director of Law
CBC/ar
Enclosures



ASSISTANT CHIEF OF POLICE
SUMMARY OF JOB DUTIES

The primary function of this unclassified position is to perform police leadership
and administrative duties. This position will be assigned to the Office of the Chief
of Police and assist the Police Chief in the supervision and direction of all police
functions. The administrative nature of this position requires considerable
independent judgment,

The duties of this position include but are not limited to:

Representing the Police Chief, Mayorand City of'Akr.on at various public and
private meetings and events as required;

Assisting the Police Chief in the supervision and direction of all Police
Department functions;

Monitering the daily operations of the Police Department:

Developing, récommending and/or instituting policies with the Chief of Police to
maintain or improve the Department's effectiveness, efficiency and customer
service; S

Reviewing and providing guidance on administrati\(e investigations and
personnel issues; : .

Analyzing data and information to evaluate departmental activities to determineg
effective allocation of resources; :

Communicating with the media, public and employees;
Taking police action, if necessary:

Performing related duties as required by the Police Chief and Safety Director,
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December 13, 2012

Cheri B, Cunningham, Director of Law
Chty of Akron

Government Office Building

161 South High Street

Akron, Ohio 44308-1655

RE: OP&F Membership Eligibility for Charles A, Brown

Dear Mg, Curningham:

This letter is 10 advise you of the Ohio Police and Fire Pension Fund's (“OP&F™) decision on
membership for City of Akron Assistant Chief of Police position. On November 21, 2012, OP&F
received from your office a letter with the Assistant Chief of Police Job posting and Job
description regarding eligibility for this position. Based upon the information that you haye
provided, the position does meet the criteria for OP&F merbership.

Section 742,01 (A) (2) {a) of the Ohio Revised Code (ORC) describes a member of OP&F as
“any person who receives an original appointment as a full-time regular police officer in a police
department from & duly established civii service eligible list or pursuant to section 124411
{124.41.1] of the Revised Code. or who is deseribed in section 742.511 {742.51,1] of the Revised
Code, or who transfers from the public employees retirement system to the Ohio police and fire
pension fund pursuant to section 742,513 [742.51.3] of the Revised Code, or who is appointed
pursuant to séction 737.15 or 737.16 of the Revised Code as g full-time regular police officer and
is paid solely out of public funds of the employing municipal corporation.” Section 742,30} (A)
(2) () also defines a tnember of OP&F as “any person who commences employment on or after
September 16, 1998, as a full-time police officer with a police department in a position in which
the person is required to satisfactorily complete a peace officer training course in compliance with
section 109.77 of the Revised Code,” .

Thank you for this opportunity to respond to your concerns. Please Contact me any time you have
questions regarding membership at (614) 628-8435.

Ce: Charles A, Brown
Employer File

Gpe8
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NOTICE OF PEACE OFFICER APPOINTMENT

change, submit one capy of this form either by ema

Within ien days of the appointment or stalus
Enter N/A if not applicahle,

Type or print legibly and complete all blanks,
Submit pages 1 and 2 for a Now Appoiniment.
agency and roturns.

Submit only page 1 for a Status Chan
status, as fisted in Box 15, to 2 differe

ge. A status change osours

nt slalus.
ant a

A niew appaintment aceurs when an officer is first sworn inio your agency,
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Obiu Peace Oficer Trnining Commisson
Office B0340-76K2
Fax Pt Bd5.267%

RO Box 308

Lomdon, O] 43140
www,Ohio Atorsey Geneeal.pov

1, fox or mal,

or has previgusly lefl the

when an officer comtinues to be gppointed by your agency, but has 2 change from ong

ttach a lalter explaining the requested change.

5. Enler any necessary information for a Corraction to Record, submilting 2l affacted pages,
1. Nptme (Last) {Firgt} { Middle) | 2. Social Sesutty Number
"OFFICER INFORMATION i Brown Chatles Anthony J_
3 Al (Lesh) {FirsD) {Midais) B
N/,
4. 8irth data {mmucddyyyy} %. Email Addtany &, Phons Numbsy
CARGL S NIA i_
7. Home Malling Adtress (WShweyP0 Bos) {City) {Stsin) {Zin Code {County Nameg)
Akran OH 44312 Summit
- BAG Traffing Acatinmy {Atndemy Nuna) {Academy Numben) {Dates of Training)
{Only eomplals if this is thy
officer's first aponintmant o 03Py N/A
5. Agency Name
AGENCY INFORMATION Akron Police Departrent
10. Ageney Email Adtrass ) 111 Agency Phone Numbor
MLong@akronohio.gov  {contact person) | 330-375-2244
12, Agoney Maing Address (¥/Sraetr0 Box) iy {tip Code) {County Namo)
217 South High Struet Akron 44308 Summit

13 Now Agpoiniment Dole
i 4

APPOINTMENT INFORMATION  (Comptoto Dato, Status nd ORCY

14, Stulus Chuage Date
"8 13 2013

S g e e 1 4.4 bt}

15. Solact Now St

‘T3 FuteTime DCleatmins [ auttey 7] Reserve C special [ Season

3l

16, Sulect Now ORC

D ChyMunicipality Full-Time/Pant-Time (737.02) m CityMunicipality Auxiliary/Reserva/Spegiat
[ vitage FutkTimespari-Tmesspesial 737,18 [ Village Ausifary/Reserve (737.161)
DTownsnip Police Officar (505,49) D Township Constable (508.01)

[ Jother- ist ORC/Charter [Joeputy stentt (311,00

(r37.051) CCitymunicipatity Chiel (737.02)
7 vitage chist (737.15)
_Jotrer chie - Liat ORC/Charor -
[ Jsheritt (311)

A

ATTESTATION OF REFORTING AUTHORITY parsond omcan e

 attest that the information provided on this lorm &

S true and corract and is based on fivy

17. Fansture of Roposting Authordy /C: 18, Nama and Title 18, Dato
, M)//Zm' M Daniel D. Zampelli, Acting Chief of Police 01711/ 2013
NOTARY
Swo(qu and subscribedfb'sfore this 11th _ dayof __January 2012 _in the county of ____Summit , Ghio,
o}
11 LpMU N My commission expires___Apri 18,2017 Aflix Seal Here
Signalure of Notary (9 iy,
v AOBAL G
{3 Residant Summit County
$F400agm This form may be emailed to; SF400Qohivattorneygeneralgoy 3% e Hotary Public, $tate of Ohlo
Pagm 4 o0f2 % AR My Commisslon Bxplrox: 84/10/2011
Revised 04107/2011 " re o?&““
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Officer Name (Last) {First) {Migdle} Sucial Sacurity Number
Brown ... __Charlgs Anthony L 284729800

20, OATH OF OFFICE

I do solemnly swear or affirm that | will support the Constitution and Laws of the United States of America, the Constitution and
Laws of the State of Ohio, and Laws and Ordinances of the political subdivision to which | am appointad and to the best of my
ability wifl discharge the duties of this office,

a g’ / > Donald L. Plusqueltic

Signature of Appalntos Namo of Appoining Auttiority (Typod of Printed Lughiy)

Mayor
Tl of Appaining Authonty [1ped or Prnted Logioy]

ignators of Appointing

OHIO PEACE OFFICER APPOINTMENT HISTORY
Pleaso list all prior appointments, Use additional coples of Page 2, as noaded, to list the entire appointment history.

21, Appointed By (Agency Name and County); 22, From{mmiddfyyyy): To{mmiddiyyyy):
Akron Palice Depantment Summit 0171372013 Por
23, Agpaintment Status (CheﬁAppmpﬁate Box) "
ﬂ’ Full-Time Pant-Time [ Ausitiary 7] Reserve (3 specia [ Seasonal
24. Appointed By (Agency Name and County): 25, Frot{mmiddlyyyy): To{mm/idd/yyyy):
Akron Police Department Summit 07/01/ 1386 01712 1 2013
26, Appointment Status {Check Approprate Box} :
Full-Time [23 Pant-Time L] Auxitiary ] Reserve I Special [Seasanal
‘ 27, hapointed By {Agency Name and Gounly); 28, From{mm/ddlyyyy): To{mmiddiyyyy):
, {1 i
23, Appointment Status (Chack Apprapriate Box)
Full-Tima £ PareTime L3 Auiary [ roserve £ spacial [lseasonal
30, Appointed By (Agency Name and County); 31, From{mm/dalyyyy): To(mmide/yyyy):
[ P
32. Appointment Stalus (Che, k Appropriate Box)
FullTime Pan-Tima E]Auxiliary [Creserve - Special GSeasonal
33. Appointed By {Agency Name and County): 34, Fromi{mm/dd/yyyy): To{mmidaiyyyy):
[ T
35. Appointment Status {Cheek Appropriate Box) .
Full-Time L IPadt-Time ] Auxitiary [ Resarva £ special £ 15easona
36. Appointed By (Agency Namo and Gountyy S Ry Tolmmiddyyyyy
/ It
38. Agpaintment Status {Check Appropriata Box) .
Full-Time I 1Part-Time {7 auxiiary L IRresenva L] specal [ seasonal
SF400adm This form may be emailed fo: SFa00@okioattorneygeneral.gov
Pogo2of2

Revisad 0410712014



4, CHARLES ANTHONY BROWN, DO SOLEMNLY PLEDGE

UPON MY HONOR THAT & WILL UPHOLD AND SUPPORT THE
CONSTITUTION OF THE UNITED STATES AND THE LAWS
THEREOF, THE CONSTITUTION OF THE STATE OF OHIO aND
THE LAWS THEREOF, THE CHARTER AND ORDINANCES OF
THE CITY OF AKRON AND THE RULES AND REGULATIONS OF
THE AKRON POLICE DEPARTMENT, AND THAT I Wi
FAITHFULLY, HONESTLY AND DMPARTIALLY DISCHARGE AND
FERFORM THE DUTIES OF A RESERVE OFFICER T0 THE BEST
OF MY ABILITY,

IDO SO PLEDGE.

0 A

Signature

AFFIRMED BEFORE ME AND SUBSCRIBED IN My PRESENCE
THIS 10TH DAY OF JANUARY, 2013.




LI IR A A 0 LS4 3 e |

P.O. Box 309
Landon, Ohin 43140
www, OlioAtiotmeyGenetal.gov

R SR P —

R e OHIO ATTORNEY GENERAL # coeee

January 31, 2013

Chief James Nice

Akron Police Depurtment
217 South High Street
Akron, OH 44308

Re: Undate Training Evalustion for Officer Charles Brown

" Dear Chief Nice:
This letter shall serve as notice that no update training is required.

This determination is based solely upon the information reported to the Commission, and does
not relieve this officer or the appointing authority of any obligation 1o comply with the training
requirements of 0,A.C. 109:2-1-12, This determination does not relieve this officer of the annual
firearms re-qualification and Continuing Professional Training requirements,

Should you have any questions or concemns regarding this determination, please feel free (o
contact me at the number provided below,

Sincerely,

 Lhrims P Tl

Arienne M. Fauber
Certification Officer
Professionsl Standards Seetion

g Qfticer

AF{jw
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