
IN THE SUPREME COURT OF OHIO

ORIGINAL ACTION FOR A WRIT OF QUO WARRANTO

STATE ex rel.,
PAUL CALVARUSO,
et al.,

Relators,

V.

CHARLES BROWN

Respondent,

and

CITY OF AKRON,

Intervenor.

CASE NO: 2013-0280

JOINT MOTION FOR LEAVE TO CLARIFY THE RECORD

Susannah Muskovitz (0011457)
Counsel of Record
William E. Froehlich (0087857)
MUSKOVITZ & LEMMERBROCK, LLC

The BF Keith Building
1621 Euclid Avenue, Suite 1750
Cleveland, Ohio 44115
Phone: (216) 621-2020
Fax: (216) 621-3200
muskovitz@mllabor.com
froehlich@mllabor.com

Counsel for° Relators

Cheri B. Cunningham (0009433)
Director of Lativ
Patricia Ambrose-Rubright (0009435)
Counsel of Record
Tammy L. Kalail (0072295)
City of Akron
161 South High Street, Suite 202
Akron, Ohio 44308
Phone: (330) 375-2030
Fax: (330) 375-2041
ccunningham@akronohio.gov
pambrose@akronobio.gov
tkalail@akronohio.gov

Respondent and Intervenor
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NOW CON4E Relators Paul Calvaruso, Elizabeth A. Daugherty, Michael G. Prebonick,

Martha L. Sullivan, Sylvia D. 'I'rundle; and Daniel D. Zampelli, Respondent Charles Brown and

Intervenor City of Akron (collectively hereinafter the "Parties"), by and through their respective

counsel, and jointly move for leave to clarify the record. The Parties independently submitted

Evidence to the Court as filed on June 25, 2013. On Thursday June 27, 2013, Counsel for the

Relators and counsel for the Intervenor and Respondent independently recognized the Parties

made clerical errors in evidence submitted to this Court. As such, the Parties submit this joint

motion for leave to clarify the record in order to rectify clerical errors. The parties do not ask to

supplement the evidentiary record, but merely ask this Court for leave to clarify certain

incidental clerical errors made in the Parties' evidentiary filings.

On June 25, 2013, Respondent and Intervenor filed a document titled "Affidavit of

Charles Brown." Paragraph nine of Respondent Brown's affidavit references Exhibit #2;

however, Exhibit #2 is not attached to Respondent Brown's affidavit. '1'he Parties agree that the

failure to attach Exhibit #2 is a clerical error. The Parties fiirther agree that the attached

document marked as "Brown Exhibit 2" is an accurate copy of what Respondent and Intervenor

intended to file with the Court on June 25, 2013 as the attachment to Respondent Brown's

affidavit as identified in paragraph 9. Brown Exhibit 2 is also contained in Relators' Exhibit 0-2

as originally filed and clarified with the Court as discussed herein.

On June 25, 2013, Relators filed a document titled "Relators Exhibit." Tab 7 is titled

"Affidavit of Susannah Muskovitz." Paragraph 5(a) of Ms. Muskovitz's affidavit references

Correspondence sent from Cheri Cunningham to Jacinda Price dated November 21, 2012 and

states that Ms. Cunningham's cozxespondence is attached as Exhibit 0-2, p.3-4. Due to a clerical

error, Exhibit 0-2, p.3 was incorrectly copied. The parties agree that this is a clerical error. The
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parties further agree that the attached document marked "Exhibit 0-2" is an accurate copy of

what Relators intended to file with the Court on June 25, 2013.

The Parties respectfully request that the Court accept this joint motion for leave to clarify

the record along with the enclosed exhibits.

Respectfully submitted,

Susannah Muskovitz (0011457)
Counsel of Record
William E. Froehlich (0087857)
1VIUSKOVITZ & LEMMERBROCK, LLC

The BF Keith Building
1621 Euclid Avenue, Suite 1750
Cleveland, 4hio44115
Phone: (216) 621-2020
Fax: (216) 621-3200
muskovitz cr mllabor.com
froehlicli@mllabor.com

Counsel foY Relators

Per Consent 6128/13 w./ F

Cheri B. Cunningham (0009433)
Director of Law
Patricia Ambrose-Rubright (0009435)
Counsel of Record
Tammy L. Kalail (0072295)
City of Akron
161 South High Street, Suite 202
Akron. Ohio44308
Phone: (330) 375-2030
Fax: (330) 375-2041
ccunningham@akronohio.gov
pambrose@akr. onohi o. gov
tkalail@akronohio. gov

Counsel for Respondent and Intervenor
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CERTIFICATION OF SERVICE

I hereby certify that a copy of the foregoing JOINT MOTION FOR LEAVE TO

CLARIFY THE RECORD and accompanying exhibits and affidavits were served via email and

regular U.S.1VIail on this ^ day of June, 2013, upon the following:

Cheri B. Cunningham (00094-313)
Director of Law
Patricia Ambrose-Rubright (0009435)
Counsel of'Record
Tanuny L. Kalail (0072295)
City of Akron
161 South High Street, Suite 202
Akron, Ohio 44308
Phone: (330) 375-2030
Fax: (330) 375-2041
ccunningham@akronohio. gov
pambroseCakronohi o . gov
tkal ai1 oa akronohio. gov

Counsel for Respondent and Intervenor

; r a

^

Susannah Muskovitz (0011457)
Caunsel of Record
William E. Froehlich (0087857)

Counsel for Relators
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140 East Trnrm Saeet / Co[utnbus, Ohio 4321 5-61 84 / Tel. (614) 228-2975 / nnop-targ
December 13, 2012

Cheri B. Cunningham, Director of Law
City ofA,kron
Gover.axnent ®ffice Building
161 South High Street
A3mon, Ohio 44308-1655

RE: OP&F Mer,obership Eligibility for Charles A. Brown

Dear Ms. Cunningham:

.a..LdAI.W..:
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TThiis.ietter is to advise you ofthe Ohio Police and Fire Pension Fund's C'OP&F") decisionl on
membership for City of Akron Assistant Chief of Police position. On November 21, 2012, O]P&F
received from your office a letter vdth fhe Assistant Cla%ef of Police Job posting and Job
description regarding eligibility for this position. Based upon the information that you have
provided, the position does meet the criteria for OP&F membership.

Section 742.01(A) (2) (a) of the OI1io Revised Code (ORC) describes a member of OP&F as
"any person who receives an origin.ai appointment as a full-time regular pnAce officer in a police
department from a duly 'establisbied civil service eli gible list or pursuant to sectiozi 124.411
[124.41.1] ofthe Revised Code, or w3zo is described in section 742,511 [142.51.fl of the T2evisW
Code, or who tran,sfers froin tlie public employees retirement system to the OlZio, police gnd fire
pension fund pursudnt to section 742.513 [742.51.31 of th.e Revised Code, or who is a.,ppos3rzted
pursuatt to 1ec1ion137.15 or 737.16 of the Reviseti Code as a faB-time regular poiice officer and
is paid solely out of pubiic funds of the employing municipal:corporation.°' Section•742.301: (A)
(2) (c) also defines a'mexnber of OP&F as "any pea•son who commences employinent oti or after
Sep#exnber`16, 7:998, as a full-time police officer with apoliee department in a position in -wluch
the person is required to •satisfactority complete a peace officer training course in compliance with
section 149.77 of the R.ev%sed Code,°'

Thank you for this opporbuaity to respond to your cozicerns. Please contact m.e'aziy time you have
questions regarding memberslup ar (&14) 628-8435.

8' ety,

J ' da Price
aetions Specialist

Cc: Charles A. Brown
Employer File BRO" -Exhibit 2
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March 18, 201;

Susannah Muskovitz, Request for Records re. Charles Brown

DENIAL OF PUBLIC RF,CURf3 T2E UEST

The City of Akron is dedicated to providing a high quality of customer service in
accordance with Ohio's Public Records Act.

Pursuant to Ohio Revised Code §149.43(B)(3), if the City of Akron denies a public
record request, in whole or in part, the City must provide the person mak;in8, the request with an
explanation, including legal authority, setting forth why the request was denied, If the initial
request was provided in writing, the explanation must also be provided in writing, The
explanation provided does not preclude the City from relying upon additional reasons or legal
authoraty in defending an action brought under R.C. § 149.43(C).

The City of Akron has redacted certain information from the records being forwarded to
you. A redaction, for reasons other than those required by federal or state taw, is a denial of a
request. The reason(s) for the redaction(s) are as follows:

q The record(s) you requested do not meet the definition ofa. °'public record" found in Ohio
Revised Code (ORC) § ] 49,011.

® The record has never been maintained by the City.

® The record is no longer maintained or has been disposed of or transferred pursuant to
approved record retention forrns.

X The public record(s) you requested contain(s) information that is not "public record" and
the City has redacted that information. Specifically, the information was redacted because
it is:

® Records the release of which is prohibited by state or federal law. R.C,
§ 149.43(A)(l )(v); 45 C.F.R. Parts 160 and 164.

X Social security number(s). State ex rcl. Office of Mont omerv Cty. Public
Defender v. Siroki (2006), 108 Ohio St.3d 207, 8421^.E ^d 508, 2006 -Ohio- 662.

X Peace officer, parole officer, prosecuting attomey, assistant prosecuting attorney,
correctional employee, youth services employee, firefighter or EMT residential
and farnilial information. R.C, § 149.43(A)(1)(p).

X Employee's home address. State ex rel. Dis atch F'rintin Co, v. Johnson (2005),
106 Ohio St.3d 160 and State ex_ re1, ,Tonesv. Summit Cty, Children Serv_Bd:
(Jan. 24, 2001), Sutrimit App. No. 19915. 2001 WL 96048. * 4,

EXHIBIT
^__



Q State and federal privacy requircrrtents, State of Ohio Constitution; United States
Constitution; State ex re1. Bcacon Journal Pubiishin Co. v, Akton (1994), 70
Ohio St. 3d 605,

x Deferred Compensation contribution amounts, State ex rel. Tax aers Coalition v.
Lakewood (1999). 86 Ohio St.3d 385.

d Voluntary payroll deductions. S^tate ex rej. lonEs v. Myers (1991). 61 Ohio
Misc.?d 617.

O Other:

This list is not all inclttsive. The City of Akron reserves the right to
deny public record requests for reasons not included herein in
accordance with applicable laws.

Sincerely,

Tammy L, alaii
Assistant Director of Law
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DonaldL. Plusquelltc

Npverobez 21, 2012

1am rcqucsting your on ooncarning the clig ►biif ty of an mclassi^ed,
^teci full tia^a position for illemberft in tltc Ohio Police and Fire Pensian pund

(M). 7Chfs position is provided for in Akron CiiY Chaft Scc#on 105 and wi11l scrwa as
Assistmt Chief of Police. 7Cho City is irttetestcd in aftdzng au offar to C,hwlas Brown.
Cunreft CtMes Brpwa servcs in thc caassifitd positiaoa ofpo3zoc Liautemt and is a
zncarnber of OP&lF wath 26 yeaYS of sorviac snd ova° one yGSr in the Dolaycd Rctircmaatt?pton Plan (DItt3P).

Tfis positaon is n uwtassifi'icd posftiou under Chartcr §1O5(lx8) ancl is aby tl^ &i^1roz who scxves by City C'^r as the City safcty D^ec^; So l^^ted
t4cspotyaibilitiieS of tbis parri^lar Assislaat;s posttit^ includa m#'^e^ of the
si' tivC dutles in direct assastaaca to the PolYcc Cluof, aod ` 1^^P^ ^
ChieS'ia his abs^c4.1, Ba^pw^n wilI maintarn lis peace o;FPcer ^ s wla^^o of the
inthis positiaa, Tws jab as aot provxsaong, scamal or tenwrary. swvmg

Plossc rovicw this icttcr md tha sttached Sua^asuy of fob Dwics and off4r 2n
opinion as to wbel3icr 1Vfr.. Broarn c.an con&uc ltzs memlerabip iu OP&P upon hia
aoacptancg bf tbis position.

Thank you in advance fbr your time aztd cazAdaxstiou, Yf you require arty #'urthtriraforrution to assist you in tWs ovs,luadozy plem do not bcs{tatc to contact me.

CBC/bT
BifC kmCS

very trulyyours,

C qr

C7uri H
lDi,rector of Law

0 1 1



ASSISTANT, CHIEF OF PQ ►ILICE
SUMMARY OF JOB DUTtES

The primary function of this unciassiried position is to perform police leadership
anci administrative duties. This position will be assigned to the Office of the Chief
of Police and assist the Police Chief in the supervision and direction of all police
functions. The administrative nature of this position requires considerable
independent judgment,

The duties of this position include but are not limited to:

RePresenting the Police Chief, Mayorand City of Akron at various public and
prlrl3te MeetJnCgs and eventS as req(.1(redo

Assisting the Police Chief in the supervision and direction of all Poiice
Department functions;'

Monitoring the daily operations of the Police Department;

Developing, recommending and/or instituting policies with the Chief of Police to
maintain or improve the Department's effeotiveness, efficiency and customer
service;

Reviewing and prOviding guidance on administrative investigetions and
personnet issues;

Analyzing data and Information to evaluate departmental ectivities to determine
effective allocation of resources;

Communioating with the media, public and employees;

Taking poiice action, if necessary;

Performing related duties as required by the Police Chief and Safety Director.



Ohio
Pol ice

Ffre^s ^►nF^^
140 East Ta= Sft4t / Cclumbu;. Ohio 43216-544 J Tef, i614) 2284V5 l wwvy,op.d.org

December 13, 2012

Cheri 8, CwWngham, Director of Law
City afAkron
Caovament Office Building
161 South Hiagh Svwx
Alcrort, Ohio 44308-1655

RE: OP&F 144cmbership Eligibility far Chsxles A. Emwn

Dear Ms. C'urutinghatn:

e.ss^

.. •.Y^`fr'N^`»• (•'^.t^*h.

7012 ,14C 17

Thzs Ietter is to advf ^c you of the Ohio Police and Fire Pension Fun^d`s ("QP&F°, .i
mom'bership for City of Alaon Assistant Chief of Poli^ position. On NQvemEet° 21012* Ol'deF
received frQrn your office a letter with the Assistant Cbiefof Police Job pasartg and Job
description Mgavdi,ng eligibility for this positinzt, Based upon the informtiou that you have
provided, the position does mect the criteria for OP&,F mcmbgrship.

SectiQn 742.01 (A) (2) (a) of the Ohio Revised Code (ORC) describes a member of
OP&F as

"anY per^n who recc^res an original appoi^nerst as a ft^t1»tamC resutarpoliae officer 3n a polICe
departrutent from a d.dly establ;shed civil service eligible list or pursuant to soccion 124.411
[l 24.42 .1 1 of th.e Revised Code, or who is described irt seotion 742.511 [742.51,1) of the Revsstd
Code, or who trartsfers from the public employea retirement system to the Ohio police and fire
pensian fund pursuant to section 742.513 [742,51.3] of the Revised Code, or who is appointed
pursuant to xttion 737.15 or 737.16 of the Revised Code as a fall-tiane regular police officcr and
is paid solely out of public funds of the employing mc>nicz ca
(2) (0) also defines a member of OP&F as "^Y p^an whp ^ommences emp ^ym^t on2or0after)
September 16, 1998, as a ftt1I-time palice officer with a police d ent in a position in vrliich
the person is required to satisfactorily complete a pem offcer training course in cornplfancc with
section 109.77 of the Revised Code,"

Thank you for this opporiuniry to respond to your concczn,s. Pleasc contact me'an ^ime e^u have
questians z^e$ardzngmcmbe^`si^ip at (614) 628-8435. y J'

j1 d

a !y,

Pri^
tious 5 pecialist

Cc.. Charles A. Brown
Etnployer Filc

^»®
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(^i)i^+ t^Q.iFt' ( ^^ ri d >^ rlUllf"s1Fl,•e-^ a . ft tP' r t tih'IS, ^. )

lI+►ld IE'nINE
'r,.<w+^^ ^ ^ t ct^ r'#ft.:^;•i:^-.'^.f 75

UHI(t A'fi UPtNtiY G ^ ._;.._.:, ..^ 'l:t^'1?,lZAL

P.O. Bras 3{lg
Lc,adE,r,, Oti 43240

N0TICE OF PEACE t'3FF1CERAPPO{NTMEhi'C" w«w,tDl^ttsActnifrc}'C;c'nr.eal.trs,v

1° Within tan days of the appointment or statuv change, submtt ne caov ot t15is form either by enlaft, fo,K or mait,
2• Type or print tegibty and complete all blanks. Enter N/A if not appticRbte,

1 Submit pages 1 and 2 ior a Now Appointmerzt. A new appointment aot txs when an oifiae,r is first sworn into your agency, or has previousty tefl the
agency and returns.

4. Submit only page 9 for a Status rrhange. A statas change ocCurs when an officer conttnues to be appointed by your agency, but has a change from onC
rtatus, as fisted in Box 15, to a d3fterertt siatus.

5. Enter any necessary information fora (;orrection to Record, submitting atCeaflected pagos, and attaCh a fefter Cxplaining the requested change,

330-375-2244

9.17 South High Street
Akron 44303

APPOINTMENT INFORMATION tGampt®roDora, 5frpttef an (fftCj
j 13. NowAppCmbnenS Dnt® yq. stitit

t l __
15, sclact Now Stnas ^ Fuli•Time ® part•Tirne 0 Auxttiary 0 Rcsdrve [D Special 0 $easonaf

E._JCtty/hAunfoipality Futt-TimelPart-TEme (737.02) 21 CitylMunidipalityAuxitiary/ReservqlSpeciat (737,051)
ClVittage fiutt•1"ime/part-TimelSpeCiat (737,16) El Viliage Auxitiary/Reserve (737.161)
OTownship pQtice (Dtficrir (505,4$) rl Township Constable (509,01)
:]Other - List t?RC/Charter Deputy Sfteriff (311.04)

AT14s°rATIaN oFREFPtINC AUTHORITY
or

provided on

of

13 ^„

Summit

®Oity/Municipatity Chief (737,02)

El Viltagq Chief (737 95)

00ther Chief - l.ist DRC/Cti$rtnr,^
QShereff j311)

and correct and is based on My

19° Dato
01j19+

Sworn and su6scrit^^fore this ^ th! day of ._ Jarsuary _, 2a 13 in the counh' ot -,..-.-Sumlt_...,.^,^ - m -,+._. , Oh'rC,

My commission dxpiras.. Aprtt 18, 2017
Sighature orNotnry 1 ° Afiix S88t Here

jks11+d,41'ka

Sfi4d0adrn ^ W
"k.

Aastdeid5ummitThts fprm may be emaitedtot SF4e70@ohiaattorneyganeral.gov EbRage 1 o12 itc^rYF>ibtia,StMeo}Ohit7
RnNsnd b4dp7l201 t ^ My Csmmtstto'l qqitres: 0111CI2027

AG^NCY dNFORMAT (!3N ^. neency nimmt
Akron Police (7e®aite°nrant



Officer Pdamc (Last) (Firsi) (Micldte) Sucief Sricurity Numbel•
Brown Clyarlc^-v____ -...._....,...__ 4.. ^. . . .. ..._ _ ' Ar7thony 2$47P-9909 „__..

20. OATFi OF OFFICE

t do solemnly swear or affirm that i wilf support the t;onstitution and Laws of the United States of America, the Constttution and
Laws of the State of Ohio, and Laws a ►td Ordinances of the political subdivision to which !8rn appointed and to the best of my

eniltty wil ► discharge the dutaes of this office,

C%-^-^. D6natd L. PtusquelEic
Signstura of

Appo!ntao Nomu ot Appointfng Ault9®uty tTYPod or Prtntod LugWfy)

Mayor
ignaWre otAppoirUinp

ty TN!e of Appaifoing Authtmty (Typotl ar Printed t.oplp!y)

aHiO P5ACE ®FFlCR APPOINTMENT HtSTQRY
P/easv list all prlor appobttments, Use add/tional toples CiPage 2, as rtooded, to list the pntira appointmarfit history.

21, Appainted $y (Agency Name and Ctwnty); 22. From(mm/dd/yyly); To(mm
Akron Police Department Summit 01 1 131 2013 !

- - ----------23,^ofntmend Status (Cheffppropriate Box)
Fug•Time Part-Time Auxiliary Reserve ^ Speciat ®S®asonat

24. Appcinted By (Agency Nomo and County):
Akron Police Dopartmertt Surrunit

26, ^ppointment Status (Check Appropriate 9o>t)
^J Fuli-Time CJ Aal-T'rmcs AttXili3ry

np,pvrsw^u or 4nyCI1Gp IvitfRe 3n^

,^,Rppointment Siatus (Chsck Appn
t...! FuE1•Time ^ Par

Appointad 9y (Agancy?Jame and

Time LJ Part-Titne

ti Ru tGnnnwv N=n e d

Full-Time

Appointed By

A tntment
^Fu1i-T(ma

SK44Aadm
Pago2ot2
Revised 04169J201 i

Time

and County):

071 t)1 J 1986

^ Reserve ^-T-® Spt;ciat

1 /

Li Auxiriary q Roserue ^ Special

31; From(mmlddlyyyy):
I !,^..,^._......

OAuxiiiary ^ Res9rve Special

[D Auxitiary 0 Rosarve Special

37, Ftom(mmJddlyy}y}:
l 1

Part-Ti(ne [3AUxitiary M R®servm El Speciat

Thls form may be emaited to; SF400@ohioattornoygenerat.gov

01 112 / 2013

uSeasonat

X...i S^`8sos9ar

!

oSeasonal

^Sea^ona!

1 1
o$8
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1fPON MY ZC4Ni017 TOAT r WZLZ ErPHQLD A1V'A SOPPO227' 2,jW
G4NSTITtTTION OF THE iI1V7TLD Sx`AT,ES AND TXYZ ,I.AWS

T"'XUOF, THE G'CUNSTXTFlTIO.N Q►F THE S3°,^SfiE OF OZ!"1O AND
TOE ZA1PS TJ

F, 211^ CJZ&gTpR AN,I,Y ORDJCN'AAVZS O.d+°
TRZ C177 OF A.tM®N AND fiHZ RrBLeS ,A.ND REGUZA TSQNS a1F

T1YZ A'CR<,1N Pt3LTCE 1?,EPAFx` , AND THAT XW=

PA'7'IfF=p, 13'ONZSTLY A.d1TD
WARTl.9UY D-ISCIMr-B AND

P-MRFCFRM ^",^E rit'JTZCS OF A 1WSEFVZ O,FplcER TQ 9C5B ,8LS2't3F MY AB=77.

I DC3 SIQ FL EDGE.

Signature

APM .p BZPOJZE 1W AND StMSCMZD rN'W PpMZ^
T,F37S 10 r,^l' 17.+^ Y" Q2^' .TA1N^'J'.4^^ ^', 2013.

AC^^3^ +G. ALUSQ C,1E'IA PO F



IC-4 V ' * OHIO AT7'(J32NFY GENERAL ^.>--

Jttntasry 31. 20I3

ChiefJ:tanes Nice;
Akron Police Deptunrneaat
117 South Higii Street
Akron, C?R 44310$

_ ^^ _ . .., • Tti••.,Y.,• ;^, ,

:"•". •••: P.t?, tinx 3{}41
I tsnr^rall, Qlairi 4.1140
^1V`ti•°(^#u^:l ts'^rsa^vG^azci;sl,goti°

Re°, ,e,tc T^a:^ 'nin Ev_nlu^tinn P{^^ce ".f^arles i3re7w^n

Dear CiaicfNlcct

This lettcr shu!l serve as noticc that 11o update training is required.

Tltiw determi:t:ttion ir bascd spicly upon the infor-ntatioiy rcport4d to the Cnmmissihn, and does
not relieve this officer or the appuinting autl7ority uFany obligation to comptv with the trainittg
requirements of O.A.C. 149;2.1.1 2, '1'his dcterntinatioiy does not relievc tttis officer of'the annw3t
f^srcarma rc-qu;tiificpt'ion and Continuing Profcssional Training t°equirements,

5liould you h:tvC any c{uestions or cont:crns regarding thia; determirtdtion, please fcel 1•i-ec to
contact mc at tltc nurttber provided below,

Sincerely,

Arienne M. Fauber
Certification officer
Professivnal Statidnrds Saction

4c; pl'liccr

N,jtv
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