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STATEMENT OF FACTS

Plaintiff Anita Hauser (“Hauser”) is a female detective employed by the City of
Dayton, Ohio, Police Department (“PD”). (Hauser Dep. pg. 4.) Defendant E. Mitchell
Davis (“Davis”) was a PD Major who oversaw the division by which Hauser is employed
(investigations and administrative support), reporting in turn to the assistant chief of
police, the chief of police and the city manager. (Amended Complaint, { 3; Hauser Dep.
Pg-4; Davis Dep. pg. 17.) However, Davis did not directly supervise Hauser. (Davis Dep.
pg. 18.) That duty belonged to Sergeant Harold Perry. (Fauser Dep. pg. 4.)

Training requests were reviewed by Davis. (Id. at Vol. TI, Pg- 23.) At some point,
Davis denied Hauser’s request for Sky Narc training. (Id. at pg. 24.) That denial was
confirmed by Assistant Chief of Police Wanda Smith and Police Chief Richard Biehl. (Id.
at pg.26.) In earlier years, Davis approved Officer Kevin Bollinger’s requests for Sky Narc
training. (Id. at pg. 25.) When asked to explain his denial of Hauser's request, which was
affirmed by his superiors, Davis testified as follows:

Q: Allright. And why didn’t you concur with the training request at that
time?

A:  Therewas some movement to limit the amount of training and reduce
spending. Even though some of this was out of RICO funds, we were
trying to contain spending. And there was a belief we were having
people training at the exclusion of performing their duties. So~

Q:  Okay. And that was a belief. What were the facts?
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A:  There were people away in training a lot. (Id. at pg. 24.)

Hauser testified that Bollinger applied for the two of them to go to Sky Narc training
in 2007 and 2008, and both applications were denied. (Hauser Dep. pgs. 16-18; 91-93.) Her
2010 request for Sky Narc training was approved. (Id.) Both times Hauser was denied Sky
Narc training, so was Bollinger. (Id.) Bollinger’s previous attendance at Sky Narc training
occurred before Hauser joined the Interdiction Unit. (Hauser Dep. Vol. II, pg. 113.)

In March through June, 2007, Hauser attended three months of K-9 training with her
dog, Zara, in Front Royal, Virginia. (Hauser Dep. pg. 19.) She was advised on February 7,
2007, by email from Carol Rountree (a PD clerical employee), that City Manager Rashad
Young had adopted a new travel policy. (Id. at pg. 32.) Hauser was the first person to
whom the policy was to be applied as a test. The pertinent change in the policy was that
on trips lasting more than seven days, although the City provided a per diem for meals, the
employee was required to refund to the City any portion of the per diem which she could
not substantiate by receipts as having been spent on food. (Id. at pgs. 31-2, 36, 39.) Hauser
was advanced $4,550 for meals and tips. On her return, Hauser was unable to provide
receipts for $3,058.62 of the advance, resulting in her being required to refund that amount
to the City. The City otherwise paid for all of Hauser's K-9 training, food, transportation

and hotels, a total of $19,985.38. (Kevin Powell Dep. pg. 40.)
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Davis was unaware of the test travel policy requiring reimbursement of unspent
advances. (Davis Dep. pgs. 24-25; 29-31; 39; 44; 65-66.) Davis was also unaware Hauser was
required to keep receipts while in Virginia. (Id.) He did not find out about the test policy
until afterwards. (Id.) Davis had no role in establishing travel policy or settling travel
expenses. (Id.)

Hauser initiated this action on June 29, 2009, against the City of Dayton Police
Department and Davis, alleging intentional inflicion of emotional distress, age
discrimination, discrimination and hostile work environment, and due process violations.
(Complaint, § 1) She subsequently amended her Complaint to include claims for
violations of Ohio public records law and spoilation of evidence. (Amended Complaint,
1)

Defendants moved for summary judgment as to all of Hauser’s claims. (Motion for
Summary Judgment, p. 1.) The trial court granted in part and denied in part Defendants’
Motion. (Decision, p. 1.) Davis filed an interlocutory appeal pursuant to R.C. § 2744.02(C)
as to his defense of immunity. (Notice of Appeal.)

The Second District Court of Appeals held that Davis was subject to liability under
R.C. 4112.01(A)(2) lifting the immunity provided by R.C. 2744.03(A)(6)(c). (Opinion, p. 1.)
Davis timely moved to certify a conflict between the Second District’s decision and that of

the Eighth District Court of Appeals in Campolieti v. Cleveland, 184 Ohio App. 3d 419, 2009-
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Ohio-5224, at 33 (8th Dist.). Davisalso timely filed a discretionary appeal with this Court.
The Second District certified a question of law to this Court. (Decision and Entry, p. 1.)
This Court accepted Davis's jurisdictional appeal, certified a conflict, and consolidated the
appeals. The Court directed the parties to brief the issue stated in the Court of Appeals’
Judgment Entry, as follows:
Whether civil liability is expressly imposed upon managers or supervisors under
R.C. 4112.01(A)(2) for their individual violations of R.C. 4112.02(A) so that political

subdivision immunity is lifted by R.C. 2744.03(A)(6)(c).

ARGUMENT

Proposition of Law:

Liability is not expressly imposed on political subdivision employees under R.C.
4112.01(A)(2) so as to lift R.C. 2744.03(A)(6)(c) immunity

R.C. Chapter 4112 does not expressly impose liability on political subdivision
employees. R.C. §4112.02(A) states that “[i]t shall be an unlawful discriminatory practice:
(A) For any employer...to discriminate against” a protected class in employment. Hauser v.
Dayton Police Dept., 2d Dist. No. 24965, 2013-Ohio-11, at {31 (J. Hall dissenting)(emphasis
added). R.C. § 4112.01(A)(2) defines “employer” as:

.the state, any political subdivision of the state,...and any person acting directly or
indirectly in the interest of an employer.

The Political Subdivision Tort Liability Act “generally provides that political

subdivisions and their employees are immune from liability.” Schoenfield v. Navarre, 164
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Ohio App. 3d 571, 2005-Ohio-6407, 114 (6th Dist.). Political subdivision employees are

immune from civil liability unless one of the following applies:

(¢} Civil liability is expressly imposed upon the employee by a section of the
Revised Code.

R.C. §2744.03(A)(6)(c) (emphasis added). R.C. Chapter 4112 does not expressly impose
liability on political subdivision employees so as to withdraw R.C. § 2744.03 immunity.

At first blush, R.C. § 4112.02(A) only imposes liability on employers. But in Genaro
v. Cent. Transport Inc., this Court held that a private employer’s supervisor or manager may
be held personally liable for violating R.C. Chapter 4112. 84 Ohio St. 3d 293, at syllabus
(2002). The Court interpreted “any person acting directly or indirectly in the interest of any
employer” to include managers or supervisors. Id. Genarowas a divided 4-3 decision. Id.
at 300.

The majority in Genaro acknowledged that “federal case law interpreting and
applying Title VI is generally applicable to cases involving R.C. Chapter 4112,” and that
“the Sixth Circuit has determined that an individual employee/supervisor may not be held
personally liable under Title VIL.” Id. Nevertheless, the Court concluded that R.C. Chapter
4112 was to be “construed liberally for the accomplishment of its purposes.” Id. It further
concluded that the R.C. Chapter 4112 definition of “employer” was “much broader in

scope” than Title VIL. Id.



In dissent, former Chief Justice Moyer contended that R.C. Chapter 4112 did not
impose liability on managers and supervisors. Id. His reasoning was twofold. First, R.C.
§ 4112.02(A) clearly imposes liability on employers for discriminatory acts, not their
employees. Id. As C.J. Moyer rightly reasoned, if “the General Assembly wished to extend
individual liability to managers and supervisors it could have easily included the word
‘employee’ in R.C. § 4112.02(A).” Id. at 301.

Secondly, the phrase “any person acting directly or indirectly in the interest of an
employer” was included in the definition of “employer” to “impose vicarious liability on
employers for discriminatory acts of their employees,” not to add the employees to the list
of persons liable. Genaro, 84 Ohio St. at301. This argument was supported by the fact that
“federal courts have held that the agency clause of Title VII does not impose liability on
individual employees, but instead imposes vicarious liability on employers for the
discriminatory acts of their employees.” Id. (citing Wuthen 0. Gen. Elec. Co., 115 F.3d 400
(6th Cir. 1997)). The agency language was added to ensure that employers could not
escape vicarious liability. Genaro, 84 Ohio St. 3d at 301. As former Justice Cook explained,
“The same statutory phrase cannot simultaneously mean to impose both individual liability
on employees and vicarious liability on employers.” Id. at 303 (J. Cook dissenting).

In Hauser, the Second District Court concluded that Davis’s immunity was lifted

under R.C. § 2744.03(A)(6)(c) because civil liability was expressly imposed on political
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subdivision managers or supervisors under R.C. Chapter 4112. Hauser, 2013-Ohio-11, at
3. But see Campolieti, 2009-Ohio-5224, at {33 (holding that because R.C. Chapter 4112
spoke in terms of employers, liability was not expressly imposed on a supervisor, there a
fire chief, toinvoke the R.C.§ 2744.03(A)(6)(c) exception to the immunity statute). The court
relied on Genaro in reaching its decision, Id. at 19, but political subdivision employee
immunity was not an issue in Genaro “as the discussion involved the liability of managers
and supervisors of a private company under the discrimination statute and thus the court
did not specifically answer the question of whether civil liability is expressly imposed upon
a political subdivision employee by Chapter 4112 as required by R.C. §2744.03(A)(6)(c).”
Hauser, 2013-Ohio-11, at §19.

R.C. § 4112.01(A)(2) does not expressly impose liability on political subdivision
employees to trigger the R.C. § 2744.03(A)(6)(c) immunity exception. The dictionary
defines “expressly” as “unambiguously; in a way that shows clear intention or choice.”
Merriam Webster 3d ed. 1971. R.C. § 4112.01(A)(2) does not expressly impose liability on
political subdivision employees. They are not referenced.

This Court addressed a similar issue in Cramer v. Auglaize Acres, 113 Ohio St. 3d 266,
2007-Ohio-1946 (2007). In Craner, the decedent’s estate brought an action against an
unlicensed nursing home and several of its employees after the decedent died during

surgery. Id. at I 2-3. The applicable statute subjected “any person” to liability for
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violations of R.C. §§ 3721.10 to 3721.17. Id. at I 21. The Court held that the term “person”
did not expressly impose liability on the county employees so as to lift immunity. Id. at
132. See also Marshall v. Montgomery Cty. Children Serv. Bd., 92 Ohio St. 3d 348, 352
(2001)(holding that R.C. § 2151.421 does not expressly impose liability on political
subdivision employees for failure to investigate reported child abuse); O'Toole v. Denihan,
118 Ohio St. 3d 374, 385 (2008)(holding that R.C. § 2919.22 does not expressly impose
liability on political subdivision employees for child endangerment).

Similarly, R.C. § 4112.02(A) imposes liability on political subdivisions not their
employees. R.C. §4112.01(A)(2). The phrase “any person acting directly or indirectly in
the interest of an employer” is no more express than the phrase “any person” in Cramer.
See also Marshall, 92 Ohio St. 3d at 352; O'Toole, 118 Chio St. 3d at 385. Applying C.J.
Moyer’s reasoning in Genaro, if the legislature intended to impose liability on political
subdivision managerial employees, it should have expressly included them in R.C. §
4112.02(A). Genaro, 83 Ohio St. 3d at 301. See also Hauser, 2013-Ohio-11, at 932 (J. Hall
dissenting).

Moreover, the phrase “any person acting directly or indirectly in the interest of an
employer” was included in R.C. § 4112.01(A)(2) to impose vicarious liability on political
subdivisions for their employees’ discriminatory conduct, not to add to the list of persons

liable. This interpretation is consistent with Title VII law, which does not impose liability
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on individual employees. Genaro, 83 Ohio St. 3d at 301 (citing Wathen, 115 F.3d at 404).
The definition of employer in R.C. Chapter 4112 and Title VII “are sufficiently similar to
warrant the conclusion that both were meant only to impose vicarious liability on
employers for the acts of their employees.” Id. at 302. Thus, the fine distinction drawn by
the Genaro majority between the two definitions of “employer,” is really no distinction at
all. Id. (citing Lenhardt v. Basic Inst. of Tech. Inc., 55 F.3d 377, 379 (8th Cir. 1995)).

R.C. § 2744.03(A)(6)(c) mandates that a political subdivision employee is immune
from liability unless liability is expressly imposed by statute. R.C.§4112.01(A)(2) does not
expressly impose liability on political subdivision employees to trigger the R.C. §
2744.03(A)(6)(c) immunity exception. R.C. § 4112.01(A)(2) expressly imposes liability on
political subdivisions, not their employees. It took a divided Genaro Court to extend liability
under Chapter 4112 to include private sector managers and supervisors. Genaro, at syllabus
(emphasis added).

“[Tlhe primary statutory purpose of R.C. Chapter 2744 is the preservation of the
financial stability of political subdivisions.” Shoenfield, 2005-Ohio-6407, at {14. The Hauser
decision threatens that stability by subjecting thousands of political subdivision employees
to personal liability under R.C. Chapter 4112. If Hauser is upheld, the financial

ramifications will be felt by political subdivisions throughout the State.
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This State has a long-standing policy that political subdivision employees are
immune from suit except under a few specific circumstances. Wilson v, Stark Cty. Dept. of
Human Serv., 70 Ohio St. 3d 450, 453 (1994). This policy is imperative not only to ensure the
financial stability of political subdivisions, butit also encourages and safeguards the ability
of political subdivision employees to perform their official duties without fear of possible
liability. Private employees enjoy no such protections because they are not tasked with
enforcing and administering the laws necessary to the continuance of a stable society.
Justifiable reasons exist for treating political subdivision employees different from their
private sector counterparts. This case is no exception.

This case does not require the Court to reassess Genaro. Immunity is the issue here.
The Genaro Court did not address whether R.C. Chapter 4112 expressly imposed liability
thatwould defeat political subdivision employee immunity. Hauser, 2013-Ohio-11, at § 19.
See also Satterfield v. Karnes, 736 F. Supp 2d 1138, 1153-54 (S.D. Ohio 2010)(noting that the
Supreme Court of Ohio could hold that Genaro based liability is not what the legislature
had in mind when it required that liability be expressly imposed on a political subdivision
employee in order to withdraw immunity). Thus, Genaro is distinguishable.

CONCLUSION

The Second District’s decision in Hauser fails to apply the plain meaning of the

statutes in determining that political subdivision managers or supervisors are subject to
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liability under R.C. § 4112.02(A). R.C. §4112.01 (A)(2) does not expressly impose liability

on political subdivision employees so as to lift immunity under R.C. § 2744.03(A)(6)(c).

Accordingly, this Court should answer the certified question in the negative, and the

decision below should be reversed. A contrary decision would have a devastating financial

effect on political subdivisions and their employees. Public employee immunity should not

be diminished by a statute that does not expressly impose liability on these employees.
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VUKOVICH, J. (by assignment)
{¥ 1} Defendant-appellant Major E. Mitchell Davis appeals the debision of the
- Montgomery County Commeon Pleas Court which found that he was not entitled to statutory
immunity on plaintifi-appeliee Anita Hauser’s sex discrimination claim. The main issue on
appeal is whether liability is expressly imposed by the unlawful discrimination statutes in
Chapter 4112 so that the exception to political subdivision employee immunity under R.C.
2744,03(A)(é)(c) apélies.
{1 2} Appeliant argues that the unlawiful discrimination statutes do not expressly
' impose liability upon managerial employees of a political subdivision. He altematively ' '
contends that even if liability is expressly imposed upon managers and supervisors, he was
not appellee’s manager or supervisor because, although he was the head of her
depariment, others directly supervised her.

{1 3} Forthe following reasons, we conclude that the trial court correctly determined
that Major Davis's immunity was lifted by R.C. 2744.03(A}(6)(c) because civi! liability is
expressly imposed upon managers or supetvisors under R.C. 4112.01 {AX2) for their -
individual violations of R.C. 4112.02(A). As for his alternative argument, merely because
a plaintiff has a more direct supervisor does not mean that individuals further up the chain
of command are not considered managers or supervisors. The trial court’s judgment is
hereby affimed. |

STATEMENT OF THE CASE

{'ﬂ 4} in 2008, appellee Anita Hauser filed a compiaint against the City of Dayton

Police Debartment and appellant, a major who was the head of Ms. Hauser's detective

division in the police department. One of the claims she raised was sex discrimination in

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT

008




3

violation of Chapter 4112, which defines various unlawful discriminatory practices. The
defendantsfiled 'a motion for summary judgment on multiple grounds, raising immunity only
for Major Davis.

{1 5} Major Davis urged that he had statutory immunity as an employee of a
political subdivision. He relied upon the Eighth District’'s Campolieti case, which held that
a fire chief cannot be held individually liable for an employee’s discrimination claim
because the discrimination s?atute speaks in terms of “employers” and thus liability was not
expressly imposed upon the fire chiefin order to invoke the RC. 2744.03({A)(8)(c) exception
to the immunity statute. See Campoliefi v. Cleveland, 184 Ohio App.3d 419, 2009-Ohio-
5224, 821 N.E.2d 286, { 33 (8th Dist.),

{118} Ms. Hauser responded that the exception to political subdivision employee
immunity in R.C. 2744.03(A){6)(c) applies.here because liability is expressly imposed z:mder
Chapter 4112, the employment discrimination statutes. Ms. Hauser pointed out that the
Supreme Court has held that a supervisor or manager is individually liable for their own
acts of employment discrimination under the definitions within Chapter4112. See Genaro
v. Central Transport, Inc., 84 Ohio St.3d 293, 206-297, 300, 703 N.E.2d 782 (1989). She
concluded that the Campolisti holding was incorrect because it failed to cite the Supreme
Court’s Genaro case and failed to recognize that the statutory definition of an employer
contained in Chapter 4112 includes any person acting directly or indirectly in the interest
of the employer. Ms. Hauser cited cases from other courts which held that R.C.
2744.03(A){(6)(c) withdrew immunity from employees of a political subdivision facing claims
for Chapter 4112 violations.

{17} Ms. Hauser alternatively argued that conduct arising from employment with
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a political subdivision is excluded from immunity by R.C. 2744.00. In his reply, Major Davis
alternatively claimed that, even if the Campolieli case was incorrect, he was immune
because he was not Ms. Hauser's manager or supervisor.

{1 8} On December 7, 2011, the trial court granted sﬁmmaryjudgment in part and

-denied summary judgmentin part, In pertinent part, the court found that Ms. Hauser's sex
discrimination claims remained for trial. in doing so, the trial court denied the immunity
defense set forth by Major Davis and found that there existed a genuine issue of material
fact as to whether he was her manager or supervisor.

{119} On December 27, 2011, Ms. Hauser and the defendants entered a stipulated
entry of voluntary dismissal without prejudice ‘under Civ.R. 41(A)(1)(b). That same day,
Major Davis filed a timely notice of appeal from the court's denial of immunity, which
remained a final order. See R.C. 2744.02(C) (“An order that denies a pd!iﬁcal subdivision
or an employee of a political subdivision the benefit of an alleged immunity from liability as

provided in this chapter or any other provision of the law is a final order.”).}

ASSIGNMENT OF ERROR

'A voluntary dismissal of all defendants renders an interlocutory summary
judgment decision a nullity with no res judicata effect. Fairchilds v. Miami Valley
Hosp., inc., 160 Ohio App.3d 363, 2005-Ohio-1712, 827 N.E.2d 381, § 37-39 (2d
Dist) (where summary judgment for some defendants had no Civ.R. 54(B)
language, it remained interlocutory and thus was dissolved by voluntary dismissal).
However, if that decision was a final order, such as one containing Civ.R. 54(B)
language, then the order was not an interlocutory one subject to nullification by a
voluntary dismissal. See id. at 9 39, distinguishing Denlinger v. Columbus, 10th
Dist. Franklin No. 00AP-315, 2000 WL 1803923 (Dec. 7, 2000) {voluntary dismissal
has no effect on claims already subject to final adjudication). Here, as the order
denying Major Davis immunity was final when made, it is not nullified by the
voluntary dismissal and it will have res judicata effect in the refiled action; thus, itis
subject to appeal at this time., See id.
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{1110} Appeliant’s sole assignment of error provides:

The triat court erred in denying Major Davis the benefit of immunity under

R.C. 2744.03({A)(6).

{1 11} We begin by disposing of a brief alternative argument set forth in Ms.
Hauser’s response brief.* Ms. Hauser seems to suggest tﬁat Major Davis {acks immunity
due to R.C. 2744.09(B). This statute provides that the immunity provisions in Chapter
2744 do not apply to civil actions by an employee {or the coliective bargaihing
representative of an employee) against his political subdivision relative to any matter that
arises out of the employment relationship between the employee and the political
subdivision. R.C. 2744,08(B). See also R.C. 2744.08(C) (Chapter 2744 does not apply
to civil actions by an employee of a polifical subdivision against the political subdivision
relative to conditions or terms of employment).

{1 12} This argument is unfounded. Even the case she mentions under this
argument holds that R.C. 2744.09(B) does not apply to the portion of the suit naming
employees as defendants. See Sampson v, Cuyahoga Metro. Hous. Auth., 8th Dist.
Cuyahoga No. 83441, 2010-Ohio-1214, § 34 (R.C. 2744.03(B) does not apply to bar the
individual defendants from asserting immunity as its express language applies only to
political subdivisions). See also Sampson v. Cuyahoga Metro. Hous. Auth., 188 Ohio
App.3d 250, 2010-Ohic-3415, 935 N.E.2d 98, § 40 (8th Dist.) (a majority of judges

reiterated this point on rehearing en banc).

*Contrary to the contention in Major Davis’s reply brief, Ms, Hauser did raise
this argument in her response to summary judgment as well.
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- {1} 13} Notably, division (A) of R.C. 2744.09 includes employees in the removal of
immunity. SeeR.C. 2744.08(A) (ﬁmviding that Chapter 2744 does not apply to civil actions
that seek to recover damages from a political subdivisién or any of its employees for
contractual liébimy). ‘However, the plain language of R.C. 2744.09(B) deals only with an
action filed by the employee against the political subdivision, It does. not remove immunity
in an action filed by the employee against someone other than the political subdivision,
such as Major Davis. SeeR.C.2744.01(B), (F) {political subdivision and employee are not
interchangeable in this chapter). Hence, Ms. Hauser's alternative argument is without
merit. We now turn to the main issue on appeal.

{1 14} in a civil action against an employee of a political subdivision to recover
damages for injury, death, or loss to person or property allegedly caused by any act or
omission in connection with a éovemmentai or proprietary function, the employee is
immune from fiability unless one of the following applies: (a) the employee's acts or
omissions were manifestly outside the scope of employment or official responsibilities;
{b) the employee’s acts or omissions were with malicious purpose, in bad faith, or in a
wanton or reckless manner; or (¢} civil liability is expressly imposed upon the employee by
a section of the Revised Code. R.C. 2744.03(A)6)(a)-(c). |

{1 15} From these three sections, it is only subdivision (¢} that Ms. Hauser claims
is applicable as an exception to Major Davis's statutory immunity. After setting forth an
exoebﬁon fo immunity when civii 'iiability is expressly impqsed by statute, subdivision (c}
éxplains:

Civil liability shall not be construed to exist under another section of the

Revised Code merely because that section imposes a responsibility or
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mandatory duty upon an employee, because that section provides for a
criminal pénalty, becau_Se of a general authorization in that ;.section that an
‘employee may sue and be sued, or because the section uses the term “shall”

in a provision pertaining fo an employee.

R.C. 2744 .02(A)}B)(c). ‘

{116} Ms. Davis argues that civil liability is expressly imposed by Chapter 4112,
the collection of statutes dealing with unlawful employment discrimination. Specifically, it
shall be an unlawful discriminatory practice for any employer, because of the sex of any
person, to discriminate against tﬁat person with respect to hire, tenure, terms, conditions,
or privileges of employment, or any matter directly or indirectly related to employment.
R.C.4112.02(A). Asused in Chapler 4112, an “employer” is defined as including the state,
a political subdivision, any person empioying four or more persons within the state, and any
person acting directly or indirectly in the interest of an employer. R.C. 4112.01(A)(2). See
also R.C. 4112.01(A)(1) (definition of “person” includes political subdivisions, agents, or
employes).

917 “Whoever violates this chapter is subject tova civil action for damages,
injunctive relief, or any other appropriate relief.” R.C. 4112.99. This clearly and
unambiguously creates an independent civil acﬁon to remedy all forms of discrimination
prohibited by Chapter 4112. Elek v. Huntington Nafl. Bank, 60 Ohio St.3d 135, 136-137,
573 N.E.2d 1056 (1981). See also Campbell v. Burton, 92 Ohio St.3d 336, 341, 750
N.E.2d 539 (2001) (list of those who must report abuse, which includes employees of a
political subdivision, combined with statement in R.C. 2151.99 that "Whoever violates” the

failure to report statute is guilty of a crime, is sufficient to break employee immunity as it

THE COURT OF APPEALS QF QOHIO
SECOND APPELLATE DIBTRICT

013




expressly imposes liability).

{718} In Genaro, a federal district court asked the Chio Supreme Court to answer
the certified question of whether a supervisor/manager may be held jointly and/or severally
liable with his employer for his conduct in violation of Chapter 41 12. Genaro, 84 Ohic
St.3d at 295, 703 N.E.2d 782. Thé Supreme Court noted that it would not follow federal
cases interpreting the federal discrimination statutes because the definition of “employer”
in federal discrimination statutes was not as broad as the definition in the Ohio
discrimination statutes. /d. at 288-298. That is, the federal definition includes “a person
engaged in an industry affecting commerce who has fifteen or more employees * * * and
any agent of such a person,” id. at 299, whereas Ohio’s language broadly stated, “any
person acting directly or indirectly in the interest of an employer,” id. at 208-269. The
Supreme Court concluded by answering the certified question afﬁﬁnatively, hoiding that
individual managers and supervisors are {iable for their own discriminatory conduct in the
workplace, Id. at 300.

{1 19} Major Davis notes that immunity was not at issue in Genaro as the
discussion involved the liability of managers and supervisors of a private company under
the discrimination statute and thus the court did not specifically answer the question of
whether civil Tiability is “expressly imposed” upon a poiitical subdivision employee by
Chapter 4112 as required by R.C. 2744.03(A)(B){c). However, the Court did say that the
language defining an employer in R.C. 411 2.01(A)(2) was clear and unambiguous. /d. at
300. And, aforementioned, an empioyér who is liable for discrimination includes a politicat
subdivision and any person acting directly or indirectly in the interest of an empiloyer. R.C.

4112.01(A)(2).
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{11 20} Major Davis relies on the Eighth District's Campolieti case, which held that
a fire chief cannot be held individually liable for an employee’s discrimination claim
because the discrimination statute spéaks in terms of “employers” and thus liability is not
expressly imposed upon the fire chief in order to invoke an exception to the immunity
statute. See Campolisti, 184 Ohic App.3d 419, 2008-Ohio-5224, 921 N.E.2d 286, at ] 33, |
However, Campoliefi failed to cite or analyze the effect of the Supreme Coﬁrt’s 1898
holding in Genaro that managers and supervisors are liable individually for their acts of
workplace discrimination. Campolieti also failed to recognize that the statutdry definition
of an empioyer contained in Chapter 4112 included any person acting directly or indirectly
in the interest of the employer or explain why that did not encompass the fire chief. See
id. Rather, that court seemed to merely use the everyday definition of employer as the
entily itself without realizing that there existed a special statutory definition of employer
applicable fo Chapter 4112,

{121} Tothe contrary, the Seventh District has held that a person in a supervisory
position at a political subdivision was not immune from liability in a discrimination action,
finding that liability was expressly imposed under Chapter 4112 by focusing on the
definition of employer in R.C. 4112.01(A)2) and the Supreme Court's cited Genaro
holding. State ex rel. Conroy v. William, 185 Ohic App.3d 69, 2008-Ohio-8040, 823 N.E.2d
181, 930 (7th Dist.). The Conroy court thus concluded that the mayor's statutory immunity
was lifted under R.C. 2744.03(A)(6)(c) as civil liability was expressly imposed for
discrimination in hiring under R.C. 4122.02(A)(2), the same section utilized herein. Id,

{11 22} Similarly, the Third District has held that three defendants who occupied

managerial or supervisory positions in a hospital, which was a political subdivision, were
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not enlitled to statutory immunity as fiability was expressly iﬁposed for disability
discrimination under Chapter 4112. Hall v. Memoriaf Hosp. of Union City, 3d Dist. Union
No. 14-06-03, 2006-Ohio-4552, 9 15. That, court relied on Genaro and the stétutory
definition of employerin R.C. 4112.01 (A)(é) and concluded that supervisors and managers
at a political subdivision can be held liable for violating Chapter 4112. Jd. at 1 14-15.

{1 23} The Eleventh District has utilized sirnilar reasoning in holding that an
employee of a political subdivision can be liable if she engages in an unlawful
discriminatory practice while performing the function of an employment agency. Albertv.
Trumbulf Cly. Bd. of MRDD, 11th Dist. Trumbull No. 98-T-0085, 1999 WL 957068 (Sep.
30, 1998) (but then finding that the functions of the entity did not fit the definition of an
employment agency).

{1 24} Ms. Hauser cites a case from this court, apparently to show the factual
background as no issue was raised concerning immunity or liability of supervisors of a
political subdivision under Chapter 4112 and thus the court did not issue a ruling on said
topics. See Mifchell v. Lemmie, 2d Dist. Montgomery No. 21511, 2007-Ohio-5757, § 52,
102 (race and gender discrimination claim under R.C. 4112.02 filed by employee of political
sukdivision against city and city manager who refused to promote plaintiff). Ms. Hauser
also points out that the Southern District of Ohio reviewed these decisions and concluded

that cases such as the Seventh District's Conroy case “are the best evidence of how the

Ohic Supreme Court would rule regarding the immunity of employees of political

subdivisions under § 2744.03(A)(B)(c) for claims brought under § 4112.02." Safterfleld v,
Kames, 736 F.Supp.2d 1138, 1154 (S.D.Ohio 2010) {concluding that sheriff was not

entitied to immunity in his individual capacity on employee’s R.C. 4112.02(A) claimy).
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{1 25} We agree that civil liability is expressly imposed upon manageré and
supervisors of a political subdivision under Chapter 4112. This conclusion is supported by
the above case law and the following litany of law. [t is unlawful discrimination for an
efnployer to discriminate against an employee due to their sex, and whoever commits
unlawful discrimination is clearly subjectto a civﬁ suit for damages. R.C. 4112.02(A); R.C.
4112.99; Elek, 60 Ohio St.3d at 136-137, 573 N.E.2d 1056. Chapter 4112 specifically
includes a political subdivision in the statutory definition of an employer. R.C.
4112.01(A)2). Certain employees of such an employer are also inci;.nded in the statutory
definition of an employer, and the Supreme Court has stated that this statutory definition
clearly allows managers and supervisors of an erhpioyerto be held ind ividuéily liable. R.C.
4112.01(A)2); Genaro, 84 Ohio St.3d at 295, 703 N.E.2d 782. Accordingly, a manager
or supervisor of a political subdivision is‘expressty subject to civil liability for his individual
act of discrimination against an employee and thus is not immune from suit for such acts.

{1 26} Major Davis suggests that even if we adopt this position, he is not liable as
he should not be considered a manager or supervisor of Ms. Hauser because he was
merely the head of her department and another persen warking under him was her direct
SUPSNISOT. 'However, merely because a person has a more direct supervisor does nét
mean that another individual further up the chain of command cannot also be consiﬁered
a manager or supervisor of a certain employee, See Hall, 3d Dist. Union No. 14-06-03,
2008-Ohio-4552 (suing hospital's chief operating officer and the vice president of nursing
along with the political subdivision hospital). That is, each manager/supervisor is liable for
his own individual acts of discrimination. See Genaro at 283 (allowing plaintiff to sue

corporate employer and various supervisory employees). It is not as if Major Davis is Ms.
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Hauser's non-supernvisory co-employee. Compare Samadder v. DMF of Ohio, Inc., 154
Ohio App.3d 770, 2003-Ohio-5340, 768 N.E.2d 1141, ¥ 31 (10th Dist.); Hoon v. Superior
Tool Co., 8th Dist. Cuyahaga No. 79821, 2002 WL 93422 (Jan. 24, 2002).

{11 27} Rather, he is the top individual in Ms. Hauser's department and her third
level of report. (Hauser Depo. at 4). Her position is under his command. (Davis Depo. |
at 8). He signed her request to attend a dog training program and handed in the request
on her behalf. (Davis Depo. | at 40-41). Major Davis is the individual who denied her
request fo participate in a certain training program, which decision she claims was a résult
of discrimination. (Davis Depo. !l at 24), Ms. Hauser received an order from Major Dévis
demanding she pay back money received for her travel expenses incurred inthree months
of out-of-town training because she did not maintain'receipts (even though no other officer
had ever been asked to keep receipts). (Hauser Depo. at 53-54; Davis Depo. | at 65, 104).
She met with him mqltiple times fo discuss the issue, and he sent ward through her direct
supervisor for her to produce receipts. (Davis Depo. 1 at 46, 56-58). His signature is on
documents involved in initiating disciplinary charges against her alleging that she violated
his order; aithough he states his name was placed on some documents even though he
did not initiate them, such is not an immunity issue, (Davis Depo | at 93, 104-111: Davis
Depo. Il at 4041, 47). He also ordered her to produce a report of all of her activity in 2008.
(Hauser Depo. at 155). There is sufficient evidence that he could be considered 2
supervisor of Ms. Hauser, and thus, he could be held liable ifhe is factually found to have
committed acts of discrimination,

{1 28} For the foregoing reasons, we conciude that the trial court correctly

determined that Major Davis's immunity was lifted by R.C. 2744 03(A)(6)(c) because civil

THE COURT OF APPEALS OF QHIC
SECOND APPELLATE DISTRICT

018




13

liability is expressly imposed upon managers or supervisors, such as Major Davis, under
R.C. 4112.01(A)(2) for their individual violations of R.C. 4112.02(A). In accordance, the
trial court’s judgment is hereby affirmed.

DONOVAN, J., concurs,

HALL, J., dissenting:

{Y 29} Because | beligve there is no statute that “expressly imposés" individual
liability on @ manager or supervisor of a political subdivision for a claim of discriminétion,
the individual employee is statutorily immune from suit and the claimant's action may be
pursued only against the employer.

{Y 30} This state has long had a cédiﬁed vpolicy that individual employees of a
political subdivision are immune from suit except in a few specific instances. Statutory
immunity was instituted in response to the Ohio Supreme Court's abrogation of judicially
created munfcipai sovereign immunity in Haverfack v. Portage Homes, Inc., 2 Ohio St.3d
26, 442 N.E.2d 748 (1982), holding in paragraph two of the syllabus: “The defense of
sovereign immunity is not available, in the absence of a statute providing immunity, 1o a
municipal corporation * * *.” The legislature soon enacted the immunity statute in 1885,
generally defining when political subdivisions are immune from suit. From the beginning,
public employees, as individuals, were granted greater immunity protection. Although a
political subdivision, as an entity, could be liable where immunity did not extend, the
individual employee was shielded by the terms of R.C. 2744 03(A)(6). The individual could
be individually liable pnty if (1) be acted outside the scope of employment, (2) he acted

mali{:iously, in bad faith or reckiessly, or (3) liability was “expressly imposed” by the
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Revised Code. The last phrase is the crux of this matter.

{7 31} The long-standing policy of shielding individual publié employees from
fiability, as opposed to liability of the political subdivision which remains liable for acts of
its employees, should not be diminished by a statute that does not “expressly impose" civil
liability on the individual. R.C. 4112.02{A) does not expressly imp’o_se liability on the
individual. That statute states: “it shall be an unlawful discriminatory practice: (A) For any
employer™ * *" to discriminate against a protected class in employment, it is only through
the 4-3 Ohic Supreme Court's decision in Genaro v, Cent Transp., Inc., 84 Ohio St.3d
293, 298, 703 N.E.2d 782 (1998) that thé term “employer” in R.C. 4112.01(A)(2) was
interpreted to include supervisors or managers. That subdivision of the stétute states:
“‘Eﬁptoyer’ includes the state, any political subdivision of the state, any person employing
four or more persons within the state, and any person acting directly or indirectly in the
interest of an employer.” If it took a divided Supreme Court fo interpret “any person acting
directly or indirectly in the interest of an employer” fo include managers and supervisors
as persons subject to liability for discrimination in the private sector, | fail to see how that
interpretation means the statute “expressly imposed” liability on individual employees of
a municipal corporation, especially when the “political subdivision,” as an entity, is
specifically subject to liability. |

{¥ 32} If the legislature intended that one statute, R.C. 4112.02, “expressly
imposed” liabifity that would circumvent another statute, R.C. 2744,03(A)(6), it could have
said so expressly. It did not. It is not our province to amend the General Assembly's

legislation. | dissent.

..........
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‘ {Hon, Joséph J. Vukovich, Seventh District Court of Appeals, sitting by assignment of the
Chief Justice of the Supreme Court of Ohio). .

Copies mailed to;
John J. Scaccia

Thomas M, Green
Hon. Mary L. Wiseman
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PER CURIAM: '

Défendant—appeliant Major E. Mitchell Davis has filed a timely motion tolcertify a
conflict pursuant to App.R. 25(A). Appellant asserts that our judgment in this case is fn
conflict with the judgment of the Eighth District Court of Appeals in Campoilietiv. Cleveland,
184 Ohio App.3d 418, 2009-Ohio-5224, 821 N.E.2d 286 {8th Dist.).

in affiming the trial court's decision and concluding that appellant was not entitied
to statutory immunity on plaintifi-appellee Anita Hauser's sex discrimination claim, this
court expressly refused to adopt the position of the Eigﬁth District as set forth in
Campolieti. Hauser v. Dayton Police Dept,, 2013-Ohio-11, — N.E.2d -, 920 925 (24
Dist.). The Eighth District held that a fire chief cannot be held individually liable for an |
employee’s discrimination claim because the discrimination statute speaks in terms of
*employers” and thué liability is not expressly imposed upon thé fire chief in order to invoke
an exception to the immunity statute. Campolieti at § 33.

Cohtrary fo appeﬁaint‘s urging, we did not find Campofieti persuasive. instead, we
relied on cases out of the Seventh and Third Districts on this issue. Hauser at 121-22,
citing State ex rel. Conroy v. Williams, 185 Ohio App.3d 69, 2008-Ohio-6040, 923 N.E.2d
191, 4 30 (7th Dist), and Hall v. Memorial Hosp. of Union Cily, 3d Dist. Union No.
14-06-03, 2006-Ohio-4552, 1] 14-15. See also Hauserat 1123-24, citing Albert v. Trumbuli
Cly. Bd. of MRDD, 11th Dist. Trumbull No. 88-T-0095, 1999 WL 957066 (Sep. 30, 1988),
and Satferfield v. Kames, 736 F.Supp.2d 1138, 1 1564 (S.D.Chio 2010).

We thus agree that there exists a conflict between this district's recent decision in
Hauser and the Eighth District's Campolieti case. Accordingly, the following question is

certified to the Ohio Supreme Court:
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“Whether civil liability is expressly imposed upon managers or supervisors under
R.C. 4112.01(A){2) for their individual ‘violations of R.C. 4112.02(A) so that poﬁtica)v
subdivision employee immunity is lifted by R.C. 2744.03(A)(6){c).”

IT IS SO ORDERED.
T TN
AF( 7bNOVAN Judge

AEL T. HALL, Judge

CWWM

BPH J. VUKOVICH, Judge
(Sitting by assignment of the Chief
Justice of the Supreme Court of Ohio)

Copies mailed to.

John J. Scaccia
Thomas M. Green
Hor. Mary L. Wiseman
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CITY OF DAYTON POLICE DEPT et al, DECISION, ORDER AND ENTRY
GRANTING IN PART AND DENYING IN
Defendant(s). N _ PART DEFENDANTS® MOTION FOR
SUMMARY JUDGMENT

This matter is before the Court on Defendants’ Motion for Sufnmary Judgmenr (“Motlon”) filed on

September 20, 2011 by Defendants E. Mitehell Davis (“Davis*) and the City of Dayton Police Department

General Division

{“City”)(collectively, “Defendants”). Based on the following law and analysis, Defendants’ Motion. is
GRANTED in part and DENIED in part.

As an initial matter, Defendants request that Plaintiffs Tsic] Response to Defendant 's{sic] Motion for
Summary Judgment (“Response™) and several of the affidavits attached to the Response filed by Plaintiff

Anita Hauser (“Hauser™) be siricken, Pursuant to Ohio Civ.R. 12(F), upon the motion of either party or

Montgomery County Common Pleas Court

on iis own accotd, the court may strike from any pleading any insufficient claim or defense or any

redundant, immaterial, impertinent, or scandalous matier.

The Court DENIES Defendants’ motion as it relates to the timeliness of Hauser’s Response.

Regarding the attached affidavits, pursuant to Civ.R. 56(E):

Supporting and opposing affidavits shall be made on personal knowledge, shall set forth
such facts as would be admissible in evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated in the affidavit.
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As to the affidavits attached to Hauser's Response, Defendants allege that Jeffery Roemer’s affidavit is
inappropriate because he lacks personal knowledge to support his affidavit. The affidavit of Mr. Roemer is
appropriate as it relates to Mr, Roemer’s knowledge 1egar@ing what. was prﬁvided to Hauser during
discovery. Additionally, based on Mr. Roemer’s experience in law enforcement, specifically with the City,
he can aver to the apparent authenticity of the policies from his own personal knowledge and memory.
However, numerous citations to Mr. Roemer's affidavit in Hauser’s Response are used to support
interpretations of the City’s policies. From Mr. Roemer’s affidavit it does not appear that he is competent to
testify to such matters. Mr. Roemer does not aver that he ever interpreted policy in his capacity as a City
police officer. It follows that Mz. Roemer’s affidavit does not run afoul of Civ.R. 56(E) such that it should
be stricken, but the Court will not rely upon Mr. Roemer’s affidavit as support for plaintiff's interpretations
of City policy.

Defendants challenge the affidavits of Kevin Bollinger, Keith Coberly, and Thomas Lubonovic
because the affidavits purport to authenticate statements to the OCRC, but never swear to the teuth or
accuracy of the attached statements. All of the affidavits swear that the information contained in the affidavit
is based on the affiant’s knowledge and is true, correct and complete. At a minimum, the affidavits properly
support the averments regarding the affiant’s age, position with the City, that the affiant provided a statement
to the OCRC and that the attached statement was made by the affiant and is unaltered. The dispute between
the parties is whether the affidavits properly aver to the attached statements allegedly made to the OCRC.
The affidavits submitied by Bollinger, Coberly and Lubonovic are meant to add the statements of the named -
individuals to the record to combat summary judgment.. Therefore, the Court finds that, while the averment
that the “information herein is true, correct and complete” could have been crafted better to avoid confusion,
it properly avers to the truth and accuracy of the attached statements to the OCRC.

Accordingly, Defendants Motion to Strike Plaintiff's Response and Affidavits is DENIED.

1. Statement of Facts

Plaintiff Anita Hauser (“Hauser”)-is a detective employed by the City. Motion at 1. In late 2006,

Hauser became the first female K-9 handler in City history and was assigned to the City’s Drug Interdiction

Unit. Response at 2. As part of the training for her new position, Hauser and her dog Zara attended a three
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month K-9 training program in Front Royal, Virginia. Motion at 2. On Febreary 7, 2007, before Hauser left
for training, Hauser was notified in an email from Carol Roundtree (a City clerical cmployee) that the City-
Manager was adopting a new travel policy. IZ. The email stated:

Anita — just wanted to let you know this in advance.

We got a call from the City Manager’s office today regarding the per diem amount for your
trip. There will be a new policy coming from the City Manager’s Office regarding extended
travel and per diem. You will receive the advance total of $4,500 for your per diem, but you
will be required to keep all food receipts for the final travel closeout. This is no reflection on
you (they trust you) this is a travel that doesn’t happen often and they want to make a new
policy for this type of situation (you will be the example I guess).

Any questions ~ call me or Kevin.

Thanks
Carol

Response at 3; Motion EX, 2. ‘

On January 29, 2607 Hauser signed a Travel Request, Advance and Expense Report that stated “If
the advance exceeds the actual amount of travel, you must return the excess within § days of return. [
Authorize advance deductions from my paycheck.” Motion Bx. 1; see also Defendonts’ Reply ir Suppoit of
Motion for Summary Judgment, at pg. 2. The expénse report also specified that Hauser would be advanced
$4,550 for “meals and tips.” Jd. When Hauser retumed from training, she could not produce receipts to
account for $3,058.62 of the amount advanced for food and tips. Jd. As a result, $3,058.62 was deducted
from Hauser’s pay. Response at 10. Hauser filed a grievance, but the FOP declined to take the matter to
arbitration after the grievance was initially denied by the City Police Chief following a hearing, Motion at 7.

While Hauser attended K-9 training out of state, Hauser requested that Detective Douglas Roderick
send her pornographic images to show officers from other jurisdictions the types of cases handled by Dayton
officers. Motion at 4; Response at 7. The City intercepted the emails being sent to Hauser’s City email
address. Jd. Hauser was issued Charges and Specifications related to the incident and was suspended for
three days without pay. Id. Hauser appealed the suspension and the issue was submitted to contractual
arbitration, the result of which was a reduction of the suspension to one day without pay for unprofessional

conduct. See Arbitration Decision (attached to Response) at pg, 18.

L
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Hauser subsequently filed suit alleging that Defendants treated her differently, without 2 rational
basis. Amended Complaint at §12. Additionally, Hauser alleged the following: intentional infliction of
emotional distress (“lIED™); age discrimination; discriminatiox; and hostile work environment; violations of
substantive and procedural due process; violation of the Ohio public records law; and spoliation of evidence.
See geﬁerally id.

On September 20, 2011 Defendants moved for summary- Judgment on Hauser’s IED, age
discrimination, discrimination and hostile work environment, and due process claims. See generally Motion.
Defendants claim that Hauser has failed to establish a claim for IED. Jd. at 3-7. According to Defendants,
Hauser’s IIED claim “is based on three contentions: 1. that Plaintiff was told she would have to refund the K-
9 school fee if she did not complete the course; 2. that she was investigaied for improper use of the City’s
email system; and 3. that she was required to produce receipts or refund the meals advance not used for
food.” Id. (citing Hauser Depo. Pg. 138). In regard to the X-9 school fees, Defendants assert that Hauser
was not required or expected to refund the fees. if she did not successfully complete the course. Jd.
Additionally, Defendants point out that both individuals Hauser alleges told her that she would be
responsible for reimbursing the City if she failed deny making any such statement. I4. In Hauser’s amended ‘
complaint, she asserts that Davis told her that she would be responsible for the school fees if she failed. Id,;
seé also Amended Compiaint at q15. However, Davis stated at his deposition that he had never heard of any
City employee being required to reimburse the City for failing to successfully complete a training course.
Davis Depo. at pg. 43. At her deposition, Hauser identified Kevin Powell as the individual who informed her
that she would be responsible for reimbursing the City if she did not pass the training course, but like Davis,
Powell denies ever saying that. Motion at 3-4. Defendants conclude that Hauser cannot establish that “any
defendant did anything to deliberately cause her emotional distress” and that Hauser “cannot establish that
she sustained serious emotional distress as a result of being told that she would be expected to refund money
advanced by the City for her education if she failed to complete the course.” Id.

Next, Defendants contend that Hauser cannot use her discipline for improper use of City email as
grounds for an IIED claim. Id. According to Defendants, because Hauser had an opportunity to appeal her
suspension, and in fact had it reduced, that she cannot now “complain that she was somehow damaged by the

process.” Jd. at 4-5. Defendants assert that any claim raised by Hauser related to her suspension for
4
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imprqper use of City email is res judicata because Hauser failed to appeal the matter when she could have.
Id,

Defendants also argue that Hauser cannot assert a ¢laim of IIED based on her being required to
refund the unsubstantiated portion of her advance for meals and tipé. Id. Defendants contend that Hauser
“has no claim to the money; it is the City’s money which she was entitled to keep only if she can show
written proof it was spent on foed....” Id. Defendants also point to the fact that Hauser only knows of one
other officer, Detective Kevin Bollinger, a male officer over the age of forty, who was not required to
produce food receipts to substantiate his per diem during a three week training trip. Jd. Defendants admit
that Bollinger was not required to provide receipts, but assert that Hauser’s trip was a test application of the
new travel policy. Jd. Defendants finther argue that Hauser knew the trial travel policy came from the City
Manager’s office and that the City Manager has the authority to set trave] policy. Id at 5-6. Defendants
again argue that éecause Hauser previcusly challenged the deductions from her pay to refund the City for the
unsubstantiated per diem, the issue is res judicata. Id. at 6-7.

Defendants assert that Hauoser has failed to establish a claim for either age discrimination or

sex/gender discrimination and hostile work environment. Jd. According to the Defedants, Hauser’s claims
for discrimination are based on the fact that she was subject to the test travel policy and Bollinger was not.
Id. at 8. Defendants argue that because Hauser was never “denied any promotion nor given any
demotion...nor suffered any loss in compensation or benefits” she cannot link the conduct complained of to

her gender or age. Id.

TR NI T I A FOTA) 14 TR0 150 68 Wein {5430 R (v s B 117 IS/ s 1

Defendants next argue that summary judgment is proper on Hauser’s due process claims because all
£ prope: P

: she was entitled to was notice and an opportunity to be heard, both of which she received. Id. at 9.
Defendants assert that because Hauser’s Ohio Civil Rights Commission Claims, Equal Employment
Opportunity Claims and grievances were promptly processed to disposition, her fundamental constitutional
rights were not violated. 1. |
Defendants also argue that Hauser’s claims were filed outside the applicable limitations period. Id.
According to Defendants, Hauser had 180 days following the complained of conduct to file suit and the 180

days expired long before Hauser filed suit on June 29, 2009. Id. at 9-10. Defendants argue that the conduct
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Hauser complains of occurred between February and July 2007, which is motre than 180 days prior to the
current suit being filed. 1.

Finally, Defendanis argue that Defendant Davis is not liable on any of Hauser’s claims. Xd. at 10.
Defendants argue that municipal supérvisors cannot be individually liable for discrimination under Q.R.C. §
2744.03(A)6) and § 4112.14." Id. Accordingly, the Defendants contend that Davis cannot be liable to
Hauser regardless of the merits of her ¢laims. I,

Hauser responds that the Defendants cannot assert res fudicater as an affirmative defense based on
her FOP grievance proceedings because the hearings did not constitute a prior suit. Response at 12.
Additionally, Hauser asserts that Davis is not immune from suit because employees of political subdivisions
are not immune from suit under O.R.C. § 4112 ef seq pursuant to precedent that is binding on this Court. Id,
at 12-16 (quoting from numerous cases).

Hauser also argues that her claims are timely. 4. Hauser points out that Defendants did not
chalienge the timeliness of her federal law claims; Hauser then contends that her state law claims are timely.
Id. Hauser contends that her sex discrimination claims have a six year statute of limitations, which makes
her claims timely since the incidents occurred in 2007 and her suit was filed in 2009. Id. at 16-17.
Moreover, Hauser argues that her age discrimination claims are timely because they are based on chapter
4112 in its entirety (a six year statute of limitations), not O.R.C. § 4112.02(N) (180 day statute of
limitations). Jd. Accordingly, Hauser asserts that her claims are timely and summary judgment is not proper.
Id.

Next, Hauser contends that her discrimination claims are for the jury. #d. Hauser claims that
Defendants® arguments are based on a rigid interpretation of the McDonnell Douglas test and ignore the
expansion of sex discrimination and harassment claims under the law. 7d. at 18, Specifically, Hauser points
out that sex discrimination claims now include actions based on discrimination against individuals in the
terms and conditions of employment. - /d. Hauser contends that the “simple test” for sex discrimination is

“whether the evidence shows ‘treatment of a person in a manner which but for the person’s sex would be

' Defendants rely on Campolieti v. Cleveland, Cuyahoga App. No. 92238, 184 Ohio App.3d 419, 2009-Ohio-5224, 921

N.E.2d 286 in support of this proposition of law.
, 6
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different.’™ Jd. at 18-19. Hauser also argues that the ultimate fact of discrimination can be inferred from the
falsity of the employer’s explanation. 7d. Hauser asserts that she is treated differently than all the other dog
handlers based on gender, and therefore, her sex/gender discrimination and hostile work environment claims
should survive summary judgment. Jd. 22-26.

Hauser also contends that her due process rights were violated because the City took her property
{deductions from her pay) without a court order or consent. Id. at 26. Interestingly, Hauser doe not respond
to any of Defendants’ arguments related to her IED claim.

Defendants reply that, based on the undisputed facts, summary judgment is appropriate. See
generally, Reply. Specifically, Defendants assert that Hauser cénnot establish any factor necessary for an
HED claim because none of the City’s actions were undertaken with the intent to cause her severe emotional
distress. Id. at 5. Additionally, Defendants claim that Hauser misstates the medical evidence provided by
Dr. Lesley Meeker, Id. Namely, Defendants contend that Dr. Meeker never affirmatively stated that
Hauser’s stress and need for medication were directly tied to increased stress at work. I4. Rather, Dr.
Meeker testified that Hauser’s stress seemed to correlate with work experiences and noted that Hauser “had
made mention to me about the job stress, being involved in a lawsuit.” Jd  Defendants contend that Dr.
Mecker’s testimony falls “woefully short of éhowing that the City’s conduct proximately caused Hauser's
stress or depression. Moreover, work-related stresg is not so serious and ofr such a nature that ‘no reasonable
man could be expected to enduare it.”” Id.

Defendants argue that Hauser’s sex discrimination and hostile work environment claims fail because
she never suffered an adverse employment action. Id. at 7-8. In regards to Hauser's age discrimination
claims, Defendanfs argue that Hauser has produced no evidence that the City discriminated against her based
on age. Id. at9. Accordingly, Defendants assert that summary judgment should be granted on Hauser’s age
discrimination claims.

Defendants also argue that Hauser’s claims related to her suspension and the deduction from her pay
are res judicata because Hauser had a full and fair opportunity to litigate both issues at prior proceedings. Id

at 10,

* Hauser cites City of Los Angeles, Depl. of Water and Power v. Manhart {1978), 98 S.Ct. 1370 in support of this
proposition,
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Defendants also re-assert that Davis is immune from suit because he is neither Hauser’s employer
nor her supervisor. 7d. at 11, Additionally, Defendants argue that Hauser has failed to produce “one
scintilla” of evidence showing Davis ever discriminated against Hauser and her claims against him should be
dismissed.

~ According to Defendants, Hauser’s claims are untimely because she failed to file her suit within the
applicable time frame after deniél letters from the OCRC {thirty days under O.R.C. § 4112.06(H)) and the
EEOC (ninety days under 42 U.S.C.8. § 2000e(fY(1)). Id.

Finally, Defendants reply that Hauser’s due process rights were not violated becagse she had no
property right to the money and because she authorized in advance the deductions from her pay in to recoup
excess in advanceé that were not refunded. Id. at 12.

II. Law and Analysis

A. Summary Judgment

Summary judgment is a procedural device that terminates litigation, avoiding a irial in cases where
there is nothing to try. _Murphy v. Reynoldsburg, 65 Ohio St.3d 356, 358-359, 1992-Ohio-95, 604 N.E.2d
138. Summary judgment is awarded with caution, construing evidence and resolving doubts in favor of the
non-moving party. Id. Summary judgment is proper when: (1) no genuine issues of material fact exists; (2)
the moving party is entitled to judgment as a matter of law; and (3) construing the evidvence in the light most
favorable to the non-moving party, reasonable minds can come to but one conclusion and that conclusion is
adverse 1o the non-moving party. Harless v. Willis Day Warehousing Inc. {1978), 54 Ohio St.2d 64, 66, 375
N.E2d 46. A material fact is any fact that would affect the outcome of the suit under the applicable
substantive law. Anderson v. Liberty Lobby, Inc. (1986), 477 U.S. 242, 248, 106 S.Ct. 2505 (interpreting
analogous Federal Rule 56).

The moving party bears the initial burden of demoﬁstrating that no genuine issue of material fact
exists as 1o an e¢ssential element of the claim(s) involved in the case. Dresher v. Burt, 75 Ohio St.3d 280,
293, 1996-Ohio-107, 662 N.E.2d 264. The moving party cannot satisfy this burden by simply making
assertions that the non-moving party has no supporting evidence. /d. Rather, the moving party is required to

specifically delineate the basis upon which summary judgment is sought, so the non-moving party has a

032




meaningful opportunity to respond. State ex rel. Coulverson v, Parole Awthority (1991), 62 Ohio $1.3d 12,
14, 577 N.E.2d 352, 353 (quoting Mitseff v. Wheeler (1988), 38 Ohio 5t.3d 112, 114, 526 N.E.2d 798, 800-
801, fn 5). Additionally, the evidence used by the moving party must be of the type listed in Civ.R. 36(C):
pleadings, depositions, answers to interrogatories, written admissions, affidavits, transcripts of evidence, and
written stipulations of fact. Dresher, 75 Ohio St.3d at 293, see also Civ.R. 56(C)(listing acceptable types of
evidence). If the moving party seeks summary judgment on the basis of an affirmative defense, the movant
must demonstrate no genuine issue of material faét exists with respect to every element of the defense.
McCay v. Maxwell, Portage App. No. 2001-P-0132, 2002-Ohio-7157, 433.

If the moving party does not satisfy its initial Bu;den, summary judgment is not proper. Dresher, 75
Ghio 8t.3d at 293. However, if the moving party satisfies its initial burden, the non-moving party cannot rest
on allegations or denials in its pleadings, but has a reciprocal burden outlined in Civ. R. 56(E) to set forth
specific evidence showing that a genuine issue of material fact exists. Jd. It is the non-moving party’s task
to negate the movant’s showing by establishing a triable issue. State ex rel. Coulverson, 62 Ohio 8t.3d at 14
{citing Harless, 54 Ohio 8t.2d at 66). The non-moving party bears the responsibility for producing evidence

related to any issue for which it bears the burden of production at trial. Wing v. Anchor Media, Ltd. Of Texas

(1991}, 59 Ohio St.3d 108, 570 N.E.2d 1095. The non-moving party may not rest Upon unsworn or
unsupported allegatibns in the pleadings. Harless, 54 Ohio St.2d at 66. If the non-moving party does not
satisfy its burden or fails to respond, summary judgment, if appropriate, shall be entered against the non-
moving party. Id.

Furthermore, the trial court has an absolute duty under Civ.R. 56(C} to review, read and consider all
appropriate materials filed by the parties before ruling on a motion for summary judgment. Murphy, 65 Chio
St.3d at 359. When considering evidentiary material presented in favor of, or in opposition to, & summary
Jjudgment motion, the court does not weigh credibility. Whiteside v. Conroy, 2005-Ohio-5098, 475, Franklin

App. No. 05AP-123. Summary judgment is not appropriate if it appears that a genuine issue of material fact

is disputed or if, viewing the evidence in the light most favorable to the non-moving party, reasonable minds
can reach different conclusions from the undisputed facts. Hounshell v. American States Ins. Co. (1981), 67

Ohio St.2d 427, 434, 424 N.E.2d 311.

B. Intentional Infliction of Emotional Distress
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The party asserting a claim of Intentional Infliction of Emotional Distress must establish the
following elements: “(1) that the actor either intended to cause emotional distress or knew or should have
known that actions taken would result in serious emotional distress to the plaintiff; (2} that the actor’s
conduct was so extreme and outrageous as to go ‘beyond all possible bounds of decency’ and was such that it
can be considered as “utterly intolerable in 2 civilized community’; (3) that the actor’s actions were the
proximate cause of the plaintiff’s psychic injury, and (4) that the mental anguish suffered by the plaintiff is
serious and of a nature that ‘ne reasonable person could be expécted to endure it.”” Buckman-Peirson v.
Brannon, Montgemery App. No. 20320, 159 Ohio App.3d 12, 2004~-Ohio-6074, 822 N.E.2d 830, §29 (citing
Yeager v. Local Union 20 (1983), 6 Ohio St.3d 369; 374-375, 453 N.E.24 666). Serious emotional distress is
more than hurt feelings or a trifle mental disturbance, it describes an emotional injury that is both severe and
debilitating. /4. at §33 (citations omitted).

The Ohio Sapreme Court, in Yeager, 6 Ohio St.3d at 374-375, described what ¢onstitutes extreme
and outrageous conduct:

“It has not been enough that the defendant has acted with an intent which is tortious or even

criminal, or that he has intended to inflict emotjonal distress, or even that his conduct has

been characterized by ‘malice’ or a degree of aggravation which would entitle the plaintiff to

punitive damages for another tort * * * Generally, the case is one in which the recitation of

the facts to an average member of the community would arouse his resentment against the

actor, and lead him to exclaim, ‘Outrageous!” * * * The liability clearly does not extend to

mere insults, indignities, threats, anmoyances, petty oppressions, or other trivialities.”

The party claiming a severe and debilitating emotional injury is required to present some “‘guarantee
of genuineness’ in support of his or her claim.”” Buckman-Peirson, 2004-Ohio-6074 at 940. Plaintiff is
required fo provide some evidence beyond his or her own testimony that ihe plaintiff experienced an
emotional injury due to the defendant’s conduct. Id. at 56. The additional evidence can be expert testimony
or “testimony of lay witnesses acquainted with the plaintiff to show significant changes that they have
observed in the emotional or habitual makeup of the plaintiff.” /. at 9940-41 {citations omitted).

To begin, Defendants’ assertion that the grievance proceedings bar Hauser's claims under the
doctrine of res judicata are unpersuasive. Res judicata bars “the relitigation of the same cause of action.”
State ex rel. Davis v, Public Emples. Ret. Bd. (2008), 120 Ohio $t.3d 386, 2008-Ohio-6254, 899 N.E.2d 975,

927, Hauser did not litigate any of the claims asserted in this svit before the arbiter or the Chief of Police for

the City. It is not clear that she could or should have addressed IIED, discrimination and due process at
10
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either hearing, therefore, the final judgment in those proceedings does not bar her claims at this summary
judgment stage.

Hauser’s IIED claims fail under the second prong: that the defendant’s conduct was so extreme and
outrageous as to go beyond public decency and be intolerable in a civilized community. Here, the conduct
complained of by Hauser is (1) Defendants told her that if she failed the X-9 training program she would
have to pay for it; (2) Defendants disciplined Hauser for improper use of the City’s email system and a city
laptop; and {3} Defendants, after prior notice to Hauser, required Hauser to refund any amount of her per
diem that she could not f’rove was used on food by receipts.

None of this conduct is so exireme and outrageous that the recitation of the facts would cause an
average member of the community to resent the actors and exclaim “Outrageous!” As to the issue of per
diem and receipts, Defendants informed Hauser ahead of time that she would have to provide receipts for her
per diem and would have to refund any amount that she could not prove was spent on food. Hauser signed a
waiver indicating that she understood she would have to refund any money that she could not prove was
spent on food and consented to the money being deducted from her paycheck. In light of those facts,
reasonable minds can come to bug one conclusion, that the Defendants conduct was not extreme and
outrageous such that it cannot be tolerated by civilized society. Essentially, Hauser argues that the
Defendants conduct was outrageous because they disciplined her for failing fo provide receipts for her per
diem after informing her that she would be required to provide receipts. Hauser claims that no other officer
was required to provide receipts for per diem until the new travel policy recently tok effect. This argument
misses the mark because prior to the new policy being implemented there was no requirement that officers
provide receipts for per diem. The fact that Hauser was the “guinea pig” for the new travel policy is not
outrageous because she was given ample notice of the policy before she left for K-9 training.

In regard to Hauser’s suspension for improper use of the City’s email system and laptop, Hauser
argues that she asked Detective Roderick to send her the pornographic materials so she could show other
officers attending training in an attempt to “one-up” the other officers. Hauser points to language in the
arbitrator’s decision reducing her suspension from three days to one in support of her argument.
Specifically, the arbiter’s conclusion that “the employer has failed to establish that the grievant (Hauser)

violated the City’s...[policies relating to] electronic mail exchange.” Response at 10, However, this ignores
i1

0358




e B R T R ik B o N3t T LT

ey

o

o305 T 1 s T YaR D S IS

731 i e eI

the arbitrator’s ultimate finding fhat Hauser engaged in conduct of an unprofessional manner by even asking
Roderick to send her such items. See Arbitration Decision (attached to Response) at pg. 18. Accordingly, it
cannot be said that Defendants acted in an outrageous or exireme fashion ij deciding to discipline Hauser
when a neutral arbiter found her conduct inappropriate.

As it relates to Defendants alleged assertion that Hauser would be required to reimburse the City if
she failed her K-9 training, Hauser has failed to establish a cognizable MED claim. First, it is unclear if
Hauser was in fact told she would be required to reimburse the City if she failed. Defendants repeatedly
deny that such a condition Was ever placed on Hauser. Moreover, the two individuals Hauser identifies as
the source of the information both deny ever making such a statement. While this is a factual dispute, it is
not a genuine issue of material fact because even if the City in fact told Hauser that she would have to pay
for the course if she failed, such conduct is not oufrageous. Employers often place conditions on employees
before paying for training.

Additionally, assuming arguendo that Defendants’ conduct. was extreme and outrageous enough to
support an UED claim, Hauser’s IED claim would still fail. Even viewing the facts in the light most

favorable to Hauser, she has failed to show that she suffered a mental injury that is both severe and

- debilitating. The only evidence produced by Hauser was the testimony of Dr. Meeker that Hauser's

increased stress and need for medication “seemed to correlate with the timeline of the stressors she was
experiencing at work.” Response at 10. There is no evidence that the increase in Hauser's stress was
significant enough to be a severe and debilitating mental injury.
C. Unlawful Discrimination — O.R.C. § 4112 ef seq, ADEA and Title VII

Pursuant to O.R.C. § 4112 et seq it is unlawful for an employer to discriminate against any person
based on a statutorily protected classification® with regards to hiring, tenure, terms, conditions or privileges
of employment. Haprner v. Tuesday Morning Inc., Montgomery App. No. 19395, 2003-Chio-781, q12. The
Ohio Supreme Court has held that, when interpreting O.R.C. § 4112 ef seg, case law interpreting analogous
federal statutes is generally applicable. Plumbers & Steamfitters Joint Apprenticeship Comm. V. Ohio Civ.

Rights Comm. (1981), 66 Ohio St.2d 192, 196, 421 N.E.2d 128. State discrimination claims brought under

% The statutorily protected classifications are “race, color, religion, sex, military status, national origin, disability, age, or
ancestry of any person.”
12
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OR.C. § 4112 et seq and federal claims brought under Title VII, 42 U.S.C.8. § 2000¢ ef seq or the Age
Discrimination in Employment Act of 1967 (ADEA), 29 UB.C.S. § 621 ef seq are analyzed under the
framework established by the United States Supreme Court in MeDonnell Douglas Corp. v. Green (1973),
411 U.8. 792, 802, 93 8. Ct. 1817, 36 L. Ed.2d 688. See Coryell v. Bank One Trust Co. (2004), 101 Ohio
St.3d 175, 2004-0Ohio~723, 803 N.E.2d 781, ¥5-10

Under the McDonnell Douglas test the plaintiff bears the burden of establishing a prima facie case of
discrimination by either direct or circumstantial evidence. Shepard v. Griffin Services, Inc., Montgomery
App. No. 19032, 2002-0Ohio-2283, 417 (citation omitted); Direct evidence of discrimination is any evidence

Ty

capable of proving discrimination ““occurred without requiring further inferences.’” McFee v. Nursing Care
Mgmt. of Am., Inc. (2010), 126 Ohio St.3d 183, 2010-Ohio-2744, 931 N.E.2d 1069, 34 (quoting Reeves v.
Swift Transp. Co., Inc., 446 F.3d 637, 640). Moreover, the plaintiff must show a direct link bstween the
adverse employment action in question and the evidence of discrimination. Shepard, 2002-0Ohio-2283, 18
(citations omitted). Due to the high standard of proof, it is a rare situation in which a plaintiff can produce

direct evidence of discrimination. /d. (citations omitted). On the other hand, circumstantial evidence creates
a presumption that a statutorily protected classification was a factor in the defendant’s decision making
process. Id. at 420 (citations omiited).

To establish a prima facie case of discrimination using circumstantial evidence, the plaintiff must
show: “(1) that she is a member of the protected class; (2) that she was subject to an adverse employment
action; (3) that she was qualified for the position; and (4) that someone outside the class either replaced her
or was treated more favorably.,” Id. (citations omitted). If the plaintiff can establish a prima facie case of
discrimination; the burden shifts to the defendant to articulate a justification for the adverse employment
action that is legitimate and non-discriminatory. Jd. (citation omitted). Because the plaintiff bears the

burden of persuasion in discrimination cases, the defendant does not have to prove that the articulated

Jjustification was the only motivating factor; defendant just has to show its decision was not motivated by a

statutorily protected classification. Id. (citations omitted). Once the defendant states a non-discriminatory
reason for the adverse employment action, the burden shifts back to the plaintiff to show by a preponderance

of the evidence that the articulated reason was mere pretext. I4. (¢itation omitted).
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There are three ways to establish pretext: “(1) by proof that the reason proffered by the employer has
no basis in fact; (2) that the reason did not actually motivate the [disparate treatment]; or (3) that the reason
was insufficient to mot_ivate the [disparate treatment].” 7d. at 29 (citation omitted).

1. Discriminatior. Claims nunder Title VII, ADEA and 42 US.C.8. § 12111 ef seq

As an initial matter, there is a dispute between the parties regarding the timeliness of Hauser’s
federa} discrimination claims based on age, sex/gender and disability. To begin, a plaintiff cannot file suit
under Title VII without a “right-to-sue” letter from the EEQC, Temple v. City of Dayton, Montgomery App.
Ne. 20211, 2005-Ohioc-57, Y55, Moreover, pursuant to 42 U.S.C.8. § 2000e(f)(1}, the plaintiff must file suit
within 90 days of receiving a “right-to-sue” letter from the EEOC. Hauservattached a “right-to-sue™ letter to
her amended complaint filed December 17, 2610. The “rightto-sue” letter is dated March 24, 2009 and

specifically states “Your lawsuit must be filed WITHIN (90) DAYS of your receipt of this notice; or your

right to sue based on this charge will be lost.” (Emphasis in original). Additionally, the letter instructed
Hauser to keep a record of the date that she received the letier because the 90 day time period begins to run
once the complainant receives the letter. Moreover, the EEOC “ri kt-to-sue” fetter instructed Hauser that “in
order to avoid any question that you did not act in a timely manner, it is prudent that your suit be filed within
90 days of the date of this Notice was mailed to you (as indicated where the Notice is signed) or the date of
g . the postmark, if later.” However, Hauser does not recall the date she received the letter from the EEQOC and

did not record it. See Hauser Depo. 12-13. Hauser’s original complaint was filed on June 29, 2009, 97 days

R T e IS

after the “right-to-sue” letter was mailed. The EEQC letter provides several ways for a complainant to
ensure that his or her claim is not subject to timing issues: recording the receipt date, saving the envelope/

postmark date, or filing a complaint with 90 days of the date the letter was mailed. Hauser did none of these

TATE (S SRR ¢ IR PRI T B/ LR, TR 0

things. While it is difficult to imagine Hauser’s EBOC “right-to-sue™ letter taking seven days to reach her
when it was mailed from Indianapolis, Indiana {roughly 120 miles away from Dayton, Ohio), this Court is
instructed to construe evidence and resolve doubts in favor of the non-moving party. Accordingly, absent
direct evidence that Hauser received her “right-to-sue” letter from the EEOC more than 90 days before filing
her complaint on Jupe 29, 2009, summary judgment on the issue is improper. Rather, the issue should be

resolved by the factfinder, in this case a jury.

14
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Additionally, Defendants argument that Hauser’s state claims are barred by O.RC. § 4112 is
contrary to the very case Defendants cite in support of their argument. Specifically, Defendants state that the
under Tofiver v. Montgomery Cty Dept. of Job and Fam. Serv., Montgomery App. No. 22979, 2609-Chio-
3521, “{ulnder R.C. § 4112.06(H) failure to obtain judicial review of such a denial [from the OCRC] within
thirty days precludes a trial court from hearing the case.” Reply at 11. While the Defendants® assertion is
correct in regards to appeals from OCRC decision, the Toliver Court held that “R.C. 4112.99 provides an
independent remedy, and actions under the siatute are not barred by the filing of an unlawful discriminatory
practice charge with OCRC.” Id at 38. The Zoliver Court also noted that the plaintiff was “correct in
contending that she may have been able to file a civil action....” Id. at 437. Accordingly, Hauser’s suit is
not barred by O.R.C. § 4112.06(H) because she is not challenging the OCRC’s denial of her unlawful
discrimination claim, but is bringing a civil action for a violation of chapter 4112 ef seq.

2. Age Discrimination — O.R.C. § 4112.02(N), §4112.14 et seq, § 4112.99 and ADEA

Age based discrimination claims can be asserted under three provisions of OR.C. § 4112 ef seq: §
4112.02(N), § 4112.14 and § 4112.99. Meyers v. UPS, Inc. (2009), 122 Ohio St.3d 104, 2009-Ohio-2463,
9090 N.E.2d 106, Y30. Pursuant to O.R.C. § 4112.02(N) an individual can enforce his or her rights relative
to age discrimination “by instituting a civil action, within one hundred eighty days after the alleged unlawful
discriminatory practice occurred” O.R.C. § 4112.14 allows “falny person aged forty or older who is
discriminated against in any job opening or discharged without just cause by an employer...[to] institute a
civil action against the employer.” However, the two statutes are mutually exclusive because each provision
bars an individual from utilizing any other enforcement provision contained in O.R.C. § 4112 ef seq. See
O.RC. §4112.08. On the other hand, O.R.C. § 4112.99 does not deal exclusively with age discrimination,
but functions as a general gap-filling provision that allows a plaintiff to initiate a civil action based on any
violation of O.R.C. § 4112 et seg. Id. at §28. Recently, the Ohio Supreme Court addressed the interplay
between the three provisions, holding:

“[There are] two provisions in R.C. Chapter 4112 that specifically recognize court-filed
actions for discrimination on the basis of age: R.C. 4112.02(N) and 4112.14...‘R.C. 4112.99
is the more general statute. Consequently, R.C. 4112.99 prevails over R.C. 4112.02(N) [and
4112.14] only if there is a clear manifestation of legislative intent. Since the General
Assembly has not shown such an intent, the specific provision[s], R.C. 4112.02(N) [and
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4112.14], must be the only provision[s] applied...The only provision[s] in R.C. Chapter
4112 that recognize [ discrimination on the basis of age.[are] R.C. 4112.02 [and 4112.14]."
Thus, even if a plaintiff states reliance on R.C. 4112.99, he or she is ‘referring to the form[s]
of age-based employment discrimination identified by R.C. 4112.02 [and 4112.14}.””

Id. at Y30 (citing Bellian v. Bicron Corp. (1994}, 69 Ohio 5t.3d 517, 519, 1994-Ohio-339, 634 N.E.2d 608.
The Meyers Court went on fo hold that any age discrimination claim filed under OR.C. § 4112 ef seg is
subject to the provisions contained in § 4112.02 and § 41 12.14. Id. at ‘f[32.

Defendants argue that Hauser’s age discrimination claims under O.R.C. § 4112 ef seq are time barred
because Hanser failed to file suit within 180 days of the alleged discriminatory conduct. Hauser argues that
her claims are not subject to the 180 statute of limitation contained in O.R.C. § 4112.02(N) because she filed
her claim under the entire chapter, not a specific provision. Hauser argues that her age discrimination claims
are subject to a six year statute of limitations under OR.C. § 4112.99. This argument is directly contrary to
the Meyers Coutt’s holding. Under Meyers and Bellian, any civil action based on age discrimination brought
under O.R.C. § 4112.99, the gap-filling provision, is still subject to the 180 day statute of limitations
contained in § 4112.02(N). Accordingly, Hauser’s age discrimination claim is untimely. Hauser alleges that
Defendants discriminated against her based on age by 'subjecting her to the travel policy requiring receipts
for the officer’s use of per diem, and not subjecting other officers to the same policy. It is undisputed that
Hauser attended K-9 training from March 2007 to June 2007 and was informed that she would be required to
refund the City $3,058.62 on June 18, 2007. Hauser’s suit was filed on June 29, 2009, more than two years
later. Even under Hauser’s theory of the case her claims are untimely. Hauser argues that the discrimination
occurred on March 27, 2008, when she was officially ordered to reimburse the city. On March 31, 2008
Hauser filed her complaint with the EEOC for age discrimination, and that tolls the statutory time limits.
However, the OCRC sent Hauser a denial letter, meaning they had completed investigating her claim and
were not going to pursue il further, on January 9, 2009, That is still more than 180 days before Hauser filed ‘
her suit. It follows that Hauser’s age discrimination claim brought under O.R.C. § 4112.99 is barred by the
applicable statute of limitations and summary judgment in favor of the Defendants is proper.

Assuming arguendo that Hauser’s age discrimination claim was in fact filed under O.R.C. § 4112.14,
summary judgment is still proper. The Ohio Supreme Court set forth a modified McDonnell Douglas test for

age discrimination claims brought under O.R.C. § 4112.14(A) in Coryell, supra, 101-Ohio-723 at §20. To
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establish a prima facie claim under § 4112.14, the plaintiff must show that “he or she (1) was a member of
the statutorily protected class, (2) was discharged, (3) was qualified for the position, and (4) was replaced by,
or the discharge permitted the retention of, a person of substantially younger age.” i, see also Davis v.
Goodwill Industries of the Miami Valley, Montgomery App. No. 23238, 2009-Ohio-6133, §41 (adopting the
Coryell standard in a recent age discrimination case). In regards to Hauser’s ADEA claim, the standard set
forth in Coryell was adopted from the United States Supreme Court opinion in O'Conner v. Consol. Coin
Caterers Corp. (1996), 517 U.S. 308, 312, 116 S. Ct. 1307. It follows that Hauser’s ADEA claim and §
4112.14(A) claim should be resolved similarly.

Here, Hauser has not been discharged, or demoted, or denied a job opening (the other possible
grounds for liability under § 4112.14(A)). Accordingly, Hauser cannot assert a claim under OR.C. §
4112.14(A) and summary judgment in favor of Defendants is proper. Moreover, the only comparable
employee Hauser points to is Officer Kevin Bollinger, a male officer who is over fifty three (eight years
older than Hauser) who was not asked to provide receipts for his per diem. Eight years is a substantial age
difference, but the other employee has to be substantially younger, not older: Hauser is 45, Bollinger is 53,
See Affidavit of Anita Hauser and Affidavit of Kevin Bollinger (attached to Response). It follows that Hauser ‘
cannot establish « prima facie case of age discrimination and summary judgment is proper,

Hauser’s ADEA claim fails for the same reason as her O.R.C. 8§ 41.12.14(A) claim. Hauser was not
discharged or demoted, and the actions taken against her did not permit the retention of a person substantially
younger. Accordingly, summary judgment on Hauser’s ADEA claim is also appropriate.

3. Sex Discrimination ~ Q.R.C. § 4112 et seq and Title VIT

Hauser’s state and federal sex discrimination claims are analyzed under the standard MeDonnell
Douglas test. Shepard, 2002-Ohio-2283 at 120. One actionabie form of sex discrimination under O.R.C. §
4112 et seq is disparate treatment of an employee in the terms and conditions of employment based on a
statutorily protected classification. Jd. at §24. To establish a prima facie case of discrimination based on the
terms and conditions of employment the plaintiff must demonstrate that other employees outside the
protected classification “were treated more favorably fand] were similarly situated [to the plaintiff] in all
relevant respects.” Id. To be similarly situated, the other employees and the plaintiff ““must have dealt with

the same supervisor, have been subject to the same standards and have engaged in the same conduct without
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such differentiating or mitigating circumstances that would distinguish their conduct or the employer’s
treatment of them for it.” Hapnmer, 2003-Ohio-781, §

Additionally, sex discrimination claims can be base& on the creation of a hostile work environment,
Edwards v. Dubruiel, Greene App. No. 2002 CA 50, 2002-Ohio-7093, {16. *“According to Ohio law, there
are five elements of 2 claim of sexual harassment/hostile work environment: ‘(1) the employee was a
member of the protected class; (2) the employee was subjected to unwelcome harassment; (3) the harassment
complained of was based upon sex; {4) the harassment had the purpose or effect of unreasonably interfering
with the employee's work performance or creating an intimidating hostile, or offensive work environment;
and (5) the existence of respondeat superior lability.” Id. (quating Anania v. Daubenspeck Chiropractic
(1998), 125 Ohio App.3d 516, 521, 718 N.E.2d 480). A hostile work environment is determined by
weighing “(1) the frequency of the discriminatory conduct; (2) it's severity; (3) whether it is physically
threatening or humiliating, or a mere offensive utterance; and (4) whether it unreasonably inierferes with an
employee's work performance.” 1d. at Y28 (citing Harris v. Forklift Systems, Inc. (1993), 510 U.S. 17, 23-
24, 126 L. Bd. 2d 295, 114 8. Ct. 367).

Here, Hauser contends that she was the victim of sex discrimination because she was treated
differently than similarly situated male employees. Specifically, Hauser points out that she was subjected to
discipline under employment policies that were not applied to male co-workers. Hauser has shown that she
is a member of a statutorily protected class {(sex/gender under O.R.C. § 4112.02(A)). However, based on the
evidence produced by the parties, reasonable minds could disagree whethc;,r Hauser suffered an adverse
employment action in regards to the terms and conditions of her employment (the second prong of the
MeDonnel] Douglas test), whether Hanser was qualified for the position (the third prong of the McDonnell
Douglas test), and whether employees outside the protected classification were treated more favorably ( the
fourth prong of the McDonnell Douglas test). Accordingiy, a genuine issue of material fact exists regarding
Hauser’s sex discrimination claim under O.R.C. § 41 12.02(A)} and summary judgment is not approptiate.

Additionally, Hauser's hostile work environment claim is better addressed by a jury because it
requires the weighing of evidence, witness testimony and determining the severity of the conduct complained
of. Accordingly, summary judgment on Hauser’s sex discrimination claim based on a hostile work

environment is not appropriate.
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Because Hauser’s Title VII and § 4112.02(A) sex discrimination claims are analyzed under the same
standard, it follows that since Hauser’s state claim survives summary judgment under the second, third and
fourth prong of the McDonnell Douglas test then her Title VII claims survives as well,

D. Substantive and Procedural Due Process

At a minimum, due process requires notice and an opportunity to be heard before an individual is
deprived of life, liberty or property by adjudication. State ex rel. Ballard v. O’ Donnell (1990), 50 Ohio St.3d
182, 183, 553 N.E.2d 650. Moreover, due process requires that notice be reasonably calculaied to appraise
any interest parties of the pending action under all circumstances and provide interested parties the
opportunity to present objections. In re Foreclosure of Liens (1980), 62 Ohio $t.2d 333, 405 N.E.2d 1030,
paragraph one of the syllabus.

Here, Hauser had a hearing regarding the deduction from her pay as it relates to her unsubstantiated
per diem. There is no dispute that Hauser had a hearing regarding the paycheck deductions and that she had
notice of the hearing. Hauser Depo. pg 59-63. That is all that was required to comply with due process,
Hauser argues that Defendants violated her due process rights by taking money from her paycheck without a
court order or consent. However, Hauser signed the expense report that specifically stated “I authorize in
advance deductions from my paycheck.” Accordingly, the only conclusion that reasonable minds can reach
is that Hauser consented to the paycheck deductions. Moreover, Hauser has presented no evidence of legal
authority that due process requires a court order before an employer can deduct money from an employee’s
paycheck when the employee has consented. Defendants have established that there is no genuine issue of
material fact regarding Hauser’s due process claims because she received notice and an opportunity to be
heard before deductions were made from her paycheck., Hauser bas failed to meet her reciprocal burden to
negate the moving party’s shoWing and establish a genuine issve for trial, Accordingly, summary judgment
is proper on Hauser’s due process claim.

E. Immunity for Major Davis

Defendants assert that Davis is immune from suit under O.R.C. § 2744.03(AX6), 42 U.S.CS8. §

2000e(b) and Campolieti, Reply at 10. Hauser contends that Davis is not immune from suit under the Ohio

Supreme Court precedent established in Genaro v. Cent, Transp. Ine. (1999), 84 Ohio St.3d 293, which held
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that & supervisor or manager may be held jointly and severally liable for discriminatory conduct of the
supervisor or manager. JId. at 300. Defendants argue that Davis is neither Hauser's supervisor nor manager
- and is immune from suit. Additionally, Defendants argue that, even if Davis is not immune, Hauser has
failed to provide any evidence against Davis on any of her claims. Hauser contends that Davis is the
supervisor overseeing her division.

Here, the Court finds that there is a genuine issue of material fact regarding Davis’s status as a
manager or supervisor and whether Davis discriminated against Hauser based on sex. According to Hauser,
Davis denied Hauser “SkyNarc” training and approved such training for Bollinger multiple times. Hauser
contends that sex was used as a discriminatory factor in Davis’s decision-making. Accordingly, a genuine
issuc of material fact exists regarding Davis’s liability as it relates to Hauser’s sex discrimination and hostile
work environment and summary judgment on the issue is not appropriate.

IH. Conclusion

Based on the foregoing law and analysis, Defendants’ Motion is GRANTED s it relates to Hauser’s
HED, age discrimination and due process claims. Defendants’ Motion s DENIED as it relates to Hauser’s
sex discrimination claims. Defendants did not seek summary judgment on Hauser’s violation of the Ohio
public records law and spoliation of evidence claims.

SO ORDERED:

JUDGE MARY WISEMAN

This document i efectrenically filed by using the Clerk of Courts e-Filing system, The system will post a record of the
filing to the e~Filing account "Notifications™ tab of the following case participants:

JOHN J SCACCIA .
(937) 223-7843
Attorney for Plaintiff, Anita Hauser

THOMAS M GREEN
(937) 224-3333
Atwraey for Defendant, City Of Dayton Police Dept

THOMAS M GREEN

(937) 224-3533
Attorney for Defendant, Mitchell Davis, Major

Copies of this document were sent to all partics listed below by ordinary mail:
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Tandi Danklef, Bailiff {937) 225-4384 danklefi@montcourt.org

21

045




General Divison
Montgomery County Common Pleas Court
41 N. Perry Street, Dayton, Ohio 45422

Case Title; ANITA HAUSER vs CITY OF DAYTON POLICE DEPT
Case Number: 2009 CV 05371

Type: Decision
So Ordered
74/(0«660 | SOt
Mary Wiseman

Electronically signed by mwiseman on 2011-12-07 page 22 of 22

046




it

o

2744.03 Defenses and immunities, OH 8T § 2744.03

‘Baldwin's Ohio Revised Code Annotated
Title XX VIL Courts—General Provisions--Special Remedies
Chapter 2744. Political Subdivision Tort Liability (Refs & Annos)

R.C. §2744.03
2744.03 Defepses and immunities
Currentness
{A) In a civil actioh brought against a political subdivision or an employee of e political subdivision to recover damages for

injury, death, or loss to person or property allegedly caused by any act or omission in connection with a govemmental or
proprietary function, the following defenses or impunities may be asserted to establish nonliability:

{1) The political subdivision is immune from liability if the employee involved was engaged in the performance of a judicial,
quasi-judicial, prosecutorial, legislative, or quasi-legislative function.

.(2) The political subdivision is immune from liability if the conduct of the employee inveolved, other than negligent conduct,

that gave rise to the claim of Hability was required by law or suthorized by law, or if the conduct of the employee involved that
gave rise to the claim of liability was necessary or essential to the exercise of powers of the political subdivision or employee.

{3) The political subdivision is immume from Hability if the action or failure to act by the employee involved that gave rise to
the claim of hability was within the discretion of the employee with respect to policy-making, planning, or enforcernent powers
by virtue of the duties and responsibilities of the office or pesition of the employee.

{4y The political subdivision is immune from liability if the action or failure to act by the political subdivision or employee
involved that gave rise to the claim of lability resulted in injury or death to a person who had been convicted of or pleaded
guilty to a criminal offense and who, at the tirne of the injury or death, was serving any portion of the person's sentence by
performing community service work for or in the political subdivision whether pursuant to section 2951.02 of the Revised Code
or otherwise, or resulted in injury or death to a child who was found to be a delinguent child and who, at the time of the injury
or death, was performing community service or cormmunity work for or in a political subdivision in accordance with the order
of a juvenile court entered pursuant to section 2152.19 or 2152.20 of the Revised Code, and if, at the time of the person's or
child's injury or death, the person or child was covered for purposes of Chapter 4123, of the Revised Code in connection with
the community service or community work for or in the political subdivision.

(5) The political subdivision is immune from liability if the injury, death, or loss to person or property resulted from the exercise
of judgment or discretion in detersnining whether to acquire, or how to use, cquipment, supplies, materials, personnel, facilitics,
and other resources unless the judgment or discretion was exercised with malicions purpose, in bad faith, or in a wanton or
reckless manner.

{6) In addition to any immunity or defense referred to in division (A)7) of this section and in circumstances not covered by
that division or sections 3314.07 and 3746.24 of the Revised Code, the employee is immune from lisbility unless ong of the
following applies: '

)
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2744.03 Defenses and immunities, OH ST § 2744.03

{a) The employee's acts or omissions were manifestly outside the scope of the employee's employment or official
responsibilities;

The employee’s acts or omissions were with malicious 08¢, in bad faith, or in 2 wanton or reckless manner;
ploy p

{c) Civil liability is expressly imposed upon the employee by a section of the Revised Code. Civil liability shall not be construed
to exist under another seetion of the Revised Code merely because that section imposes a responsibility or mandatory duty upon
an employee, becanse that section provides for a criminal penalty, because of a general authorization in that section that an
employee may sue and be sued, or because the section uses the term “shall” in a provision pertaining to an employee,

(7) The political subdivision, and an employee who is a county prosecuting attorney, city director of law, village solicitor, or
similar ¢hief legal officer of a political subdivision, an assistant of any such person, or a judge of a court of this state is entitled
to any defense or immunity available at common law or established by the Revised Code.

{B) Any immunity or defense conferred upon, or referved to in connection with, an employee by division {A)(6) or (7) of this
section does not affect or limit any liability of a political subdivision for an act or omission of the employee as provided in
section 2744.02 of the Revised Code. ’

CREDIT(S)

{2002 5 106, ¢ff. 4-9-03; 2001 § 108, § 2.03, eff. 1-1-02; 2001'S 108, § 2.01, off. 7-6-01; 2000 S 179, § 3, eff. 1-1-02; 1997
H 215, eff. 6-30-97; 1996 H 350, eff. 1-27-97 (State, ex rel. Ohio dcademy of Trial Lawyers, v. Sheward (1999)); 1994 5 221,
eff. 9-28-94; 1986 § 297, eff. 4-30-86; 1935 H 176)

CONSTITUTIONALITY

“Ohio Revised Code § 2744” was held on 12-16-2003 to violate the right to trial by jury, under Ohio Constitution Article 1, §
5, and the right to a remedy, under Ohio Constitution Axticle 1, § 16. The ruling was by the U.S. District Court for the Southern
District of Ohio, deciding as it believes the Supreme Court of Ohio would have, in the case of Kammeyer v City of Sharonville,
311 F.8upp.2d 653 (SD Ohio 2003). The Court also observed that the stale is sovereign but political sabdivisions are not,

LIBRARY REFERENCES

Countics =146, 214,
Municipal Corporations €723, 747, 1023,
Officers and Public Employees $=116,
Schools &=&9,
Westlaw Topic Nos. 104, 268, 283, 345.
C.18. Countics §§ 184, 258. ‘
C.1.8. Municipal Comporations §8§ 493, 495, 661 to 663, 673, 675, 681, 688 to 694, 195].
C.J.5. Officers and Public Employees §§ 247 w0 251, 254 to 258,
C.1.8. Schools and School Districts §§ 454 to 462,

" RESEARCH REFERENCES
ALR Library
3 ALR 6th 153, Individual and Corporate Liability for Libe] and Slander in Electronic Communications, Including E-Mail,
Internet and Websgites.
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2744.03 Defenses and immunities, OH ST § 2744,03

12 ALR 6th 645, State and Local Governmental Liability for Injury or Death of Bicyclist Due to Defect or Obstruction in
Public-Roadway or Sidewalk.

30 ALR 6th 241, Claims for Vicarious and Individual Liability for Infliction of Emotional Distress Derived from Use of
Internet and Electronic Communications.

52 ALR 6th 623, Liability of Police Officer for Assault and Battery Ancmg from Use of Stun Gun or Taser Device,

54 ALR 6th 99, Invasion of Privacy by Intemet or Website Postings.

54 ALR 6th 201, Municipal Liability for Damage Resulting from Obstruction or Clogging of Drain or Sewer.

66 ALR 5th 1, Tort Liability of Public Schools and Institutions of Higher Learning for Accidents Occurring in Physical
Education Classes.

85 ALR 5th 301, Tort Liability of Public Schools and Institutions of Higher Learning for Accident Involving Motor Vehicle
Operated by Student.

86 ALR 5th 1, Liability, Under State Law Claims, of Public and Private Schools and Institutions of Higher Learning for
Teacher's, Other Employee's, or Student's Sexual Relationship With, or Sexual Harassment or Abuse OFf..

100 ALR 5th 341, Immunity of Police or Other Law Enforcement Officer from Liability in Defamation Actlon

97 ALR 3th 419, Civil Liability in Conjunction With Autopsy,

28 ALR 2nd 646, Civil Liability of Law Enforcement Officers for Malicious Prosecution.

61 ALR. 569, Liability for Death or Injury to Prisoner.

160 ALR 7, Tort Liability of Public Schools and Institutions of Higher Leaming.

103 ALR 1512, Liability of Municipality or Other Political Unit for Malicious Prosecution.

Encyclopedias

4 Am. Jur. Proof of Facts 2d 87, Teacher's Failure to Supervise Students.

15 Am. Jur. Proof of Facts 3d 53, Liability of Funeral Director.

28 Am. Jur. Proof of Facts 3d 319, Proof of Cemetery's Liability in Interring Body.

98 Am. Jur. Proof of Facts 3d 87, Autopsies.

101 Am. Jur. Proof of Facts 3d 1, Wrongful Death in Clmms Against Emergency Service Workers,

19 Am, Jur. Trials 499, Defamation.

38 Am. Jur. Trials 493, Defense of a Police Mlsconduct Suit,

69 Am. Jur. Trals 1, Wrongful Death of Minor in Police Custody.

105 Am. Jur. Trials I, Employer Liability for Employee Misuse of Internet.

CH Jur. 3d Carriers § 158, Liability for Acts of Employees or Agents.

OH Jur, 3d Civil Rights § 26, Liability of Supervisors or Managers.

OH Jur. 34 Civil Rights § 67, Exceptions--Public Employees, Generally; Law Enforcement, and Firefighters.
OH Jur. 3d Cvl. Servants & Pub. Officers & Employ. § 384, Good-Faith Qualified Irmunity Doctrine,

OH Jur. 3d Counties, Townships, & Municipal Corp. § 164, Oath of Office; Official Bond--Suit on Bond.
OH Jur. 3d Counties, Townships, & Municipal Corp. § 174, Civil Remedies.

OH Jur. 3d Coundies, Townships, & Municipal Corp. § 367, Personal Liability.

OH Jut. 3d Counties, Townships, & Municipal Corp. § 626, Constitutionality of Statute.

OH Jur. 3d Counties, Townships, & Municipal Cotp. § 627, Public Duty Rule.

OH Jur. 3d Courts & Judges § 110, Generafly; Acts Within Scope of Jurisdiction,

OH Jur. 3d Courts & Judges § 221, Civil Actions; Defenses,

OH Jur. 3d Employment Relations § 457, Questions of Fact.

OH Jur. 3d False Imprisonment & Malic. Prosecution § 24, Peace Officers, Generally; Probable Cause.

OH Jur. 3d False Imprisonment & Malic. Prosecution § 47, Pleadings.

OH Jur. 3d Falae Imprisonment & Malic. Prosecution § 113, Law Enforcement Officers,

OH . 3d Government Tort Liability § 10, Construction and Constitutionality of Act Waiving Fmmunity.
OH Jur. 3¢ Government Tort Liability § 12, Acts Involving High Degree of Official Judgment or Discretion,
OH Jur. 3d Government Tort Liability § 16, Actions Taket With Malicious Purpose, in Bad Faith, or in Wanton or Reckless
Manuer.

OH lJur. 3d Government Tort Liability § 31, Liability for Recreational Use of Public Premises,
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2744.03 Defenses and immunities, OH ST § 2744.03

OH Jur. 3d Government Tort Liability § 39, Determination of Small Claims by Clerk.

OH Jur. 3d Government Tort Liability § 45, Defenses or Immunities of Subdivision and Employee,

OH Jur. 3d Government Tort Liability § 46, Defenses or Immunities of Subdivision and Employee--Scope of Employment;
Effect of Malice, Bad Faith, Wantonness or Recklessness.

OH Jur. 3d Government Tort Liability § 47, Defenses or Imrpunities of Subdivision and Employee--Effect of Liability
Imposed by Other Provision.

OH Jur. 3d Govemnment Tot Liability § 48, Defenses or Immunities of Subdivision and Employee--Discretionary Functions.
OH Jur. 3d Government Tort Liability § 56, Operation of Motor Vehicles.

OH Jur. 3d Government Tort Liability § 58, Defects in Roads, Bridges, Public Grounds, and the Like,

OH Jur. 3d Government Tort Liability § 88, Effect of Governmental or Proprietary Character of Act or Fumetion.

OH Jur. 3d Government Tort Liability § 89, What is Governmental Function,

OH Jur. 3d Government Tort Liability § 90, What is Proprietary Function.

OH Jur. 3d Government Tort Liability § 92, Effect of Character of Act as Legislative, Discretionary, or Ministerial,

OH Jur. 3d Government Tort Liability § 94, Public Duty.

OH Jur. 3d Government Tort Liability § 98, Police Department.

OH Jur. 3d Government Tort Liability § 115, Waterworks or Water Supply System.

OH Jur. 3d Government Tort Liability § 118, Operation, Maintenance, and Repair,

OH Jur. 3d Government Tort Liability § 124, Operation ofVéhicies»-By Police, Fire Departments, and Emergency Services. :
OH Jur. 3d Government Tort Liability § 125, Operation of Vehicles--Acts of City-Employed Paramedics. ;
OH Jur. 3d Government Tort Liability § 136, Jury Questions. g
OH Jur. 3d Bchools, Universities, & Colleges § 12, Community Colleges; Community College Districts. :
OH Jur. 3d Schools, Universities, & Colleges § 218, Powers and Duties.

OH Jur, 3d Schools, Universities, & Colleges § 374, Civil Liability.

OH Jur. 3d Schools, Universities, & Colleges § 484, Generally; Sovereign Immunity,

OH Jur. 34 Sup. Judgmt. & Judgmt, on the Pleading § 8, Availability, Generalty--Actions Involving Tort,
OH Jur. 3d Torts § 16, Business Interference; Competition.

OH Jur. 3d Trial § 158, Jury to Decide Guestions of Fact.

Forms

Ohie Jurisprudence Pleading and Practice Forms § 113:1, Nature of Action.
Ohio Jurisprudence Pleading and Practice Forms § 113:6, Defenses.

Ohio Jurisprudence Pleading and Practice Forms § 123:4, Defenses:

Ohio Jurisprudence Pleading and Practice Forms § 123:8, Tnamunity.

Treatises and Practice Aids

Sowald & Morganstern, Baldwin's Ohio Practice Domestic Relations Law § 22:26, Role of CSEA. Attorneys and Party Status
of CSEA-~-Immunity.

Carlin, Baldwin's Ohio Prac. Merrick-Rippner Probate Law § 109:84, Desertion of Child Under 72 Hours Old.

Adrine & Ruden, Ohio Domestic Violence Law § 14:2, Ohio Statutory Procedurs,

Gotherman & Babbit, Ohlo Municipal Law § 32:4, Imposition of Liability.

Gotherman & Babbit, Ohio Municipal Law § 32:&, Defenses and Immunities for Political Subdivision.

Gotherman & Babbit, Ohio Municipal Law § 8:32, Personal Liability of Police Officers.

Gotherman & Babbit, Ohio Municipal Law § 32:8.50, Immunity for Empleyees of Political Subdivision.

Ohio Personal Injury Practice § 16:38, Pubhc Entity Lisbilitics and mmunities.

Meck & Pearlman, Ohio Planning and Zoning Law § 14:22, Remedies--Damages and Tort Liability,

Meck & Pearlman, Ohio Planning and Zoning Law § 14:23, Enforcement--Criminal Prosecution,

Hastings, Manoloff, Sheeran, & Stype, Ohio School Law § 24:2, Teachers and Parental Duties and Authority, in Loco
Parentis.

Hastings, Manoloff, Sheeran, & Stype, Ohio School Law § 46:5, School District Liability for Tort Claims--Third Tier
Amnalysis: Defenses to Claims,
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2744.03 Defenses and immunities, OH ST § 2744.03

Hastings, Manoloff, Sheeran, & Stype, Ohic School Law § 46:6, Immunity of Personnel.
Hastings, Manoloff, Sheeran, & Stype, Ohio School Law § 46:9, Limitation of Actions, Limits on Damages, Pleading, Appeal.
Princehorn, Ohio Township Law § 26:2, Liability of Trustees.
Princehorn, Ohio Township Law § 7:20, Defenses and Imounities.
Princehom, Ohie Township Law § 7:21, immunity of Township Employees.
- Princehom, Ohio Township Law § 8A:5, Redactions in Public Records.

LAW REVIEW AND JOURNAL COMMENTARIES
Anderson v. Creighton and Qualified Immunity, Comment. 50 Ohio St L J 447 {1989).
Asbestos Litigation In Qur Schools, D. Wesley Nawhouse. 3 Ohio Law 8 {(Janvary/February 1989),
Councilmanic Liability: Highlights of the Law, John D. Maddox and Eric H. Zagrans. 36 Cities & Villages 10 (July 1986).
Defining your school volunteers, Adam €. Miller. 39 Ohic Sch Boards Ass'n J 2 (August 1995},
Discretion to follow the law: The collision of Ohio's nursing home bill of rights with Ohio's political subdivision tort liability
act, Peter Traska and Katherine Knouff 22 1.L. & Health 241 (2009).
Educationa] Malpractice Suits Generally Disfavored by Courts, Mary A. Lentz, 4 Baldwin's Ohio Sch L J 101 (January/
Febroary 1993).
OFFICIAL IMMUNITY--State Prosecutor's Immunity from Civil Damage Suit Under 42 U.S.C. § 1983, Imbler v, Pachtman,
Nete. 8 U Tol L Rev 531 (Winter 1977). ' .
Problematic Standards of Reasonableness: Qualified Immunity In Section 1983 Actions For A Police Officer's Use Of
Excessive Force, Kathryn R. Urbonya. 62 Temp L Rev 61 {1989).
Section 1983 And The Qualified Immunity Defense: A Compass For The Procedural Maze, A. Mark Segreti, Jr. 3 Ohio Law
6 (Movember/December 1089). .
Strategies for Avoiding Municipal Liability in Negligence, James N. Tumer. 4 Gotherman's Ohio Mun Serv 105 {September/
October 1992).
The Teeter-Totter of Liability and Immunity for Ohie's Schools, Richard J. Dickinson. 15 Baldwin's Ohio Sch L J 77 (January/

. February 2003).

Notes of Decisions {1069)

R.C. § 2744.03, OH ST § 2744.03
Current through 2013 File 11 of the 130th GA (2013-2014).

End of Docwnent 2013 Thomson Rewers. No ofaim 1o otiginal 1.5, Gvvernment Works,
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4112.01 Definitions, OH ST § 4112.01

Baldwin's Ohio Revised Code Annotated
Title XL1. Labor and Industry
Chapter 4112. Civil Rights Commission {Refs & Anrnos)
General Provisions .

R.C. §4112.01
4112.01 Definitions
Effectiver October 16, 2009

Curreniness

(A) As used in this chapter:

{1) “Person” includes one or more individuals, partnerships, associations, organizations, corporations, legal representatives,
trustees, frastees in bankruptey, receivers, and other organized groups of persons. “Person” also includes, but is not limited to,
any owner, lessor, assignor, builder, manager, broker, salesperson, appraiser, agent, employes, lending institution, and the state
and all political subdivisions, autherities, agencies, boards, and commissions of the state.

(2) “Employer” includes the state, any political subdivision of the siate, any person employing four or more persons within the
state, and any person acting directly or indirectly in the interest of an employer. :

(3) “Employee” means an individual employed by any employer but does not include any individual employed in the domestic
service of any person.

(4) “Labor organization” includes any organization that exists, in whole or in part, for the purpose of collective bargaining
or of dealing with employers concerning grievances, terms or conditions of employment, or other mutual #id or protection in
relation to employment.

(%) “Employment agenoy” includes any person regularly undertaking, with or without compensation, to procure opportunities
to work or to procure, recruit, refer, or place employees.

(6) “Commission” means the Ohio civil rights commission created by section 4112.03 of the Revised Code.
(7) “Discriminate” includes segregate or separaie.

(8} “Unlawful discriminatory practice™ means any act prohibited by scetion 4112.02, 4112.021, or 4112.022 of the Revised
Code.

(9) “Place of public sccommodation” means any inn, restaurant, eating house, barbershop, public conveyance by air, land, or
water, theater, store, other place for the sale of merchandise, or any other place of public accommodation or amusement of
which the accommodations, advantages, facilities, or privileges are available to the public.
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4112.01 Definitions, OH ST § 4112.01

(10) “Housing accommodations” includes any building or structure, or portion of a building or structure, that is used or occupied
or is intended, arranged, or designed to be used or occupied as the home residence, dwelling, dwelling unit, or sleeping place
of one or more individuals, groups, or families whether or not living independently of each other; and any vacant land offered
for sale or Jease. “Housing accommodations™ also includes any housing accommodations held or offered for sale or rent by a

real estate broker, salesperson, or agent, by any other person pursuant to authorization of the owner, by the owner, or by the '

owner's legal representative.

(11) “Restnctive covenani™ means any specification limiting the transfer, rental, lease, or other use of any housing
accommodations because of race, color, religion, sex, military status, familial status, national crigin, disability, or ancestry, or
any limitation based upon affiliation with or approval by any person, directly or indirectly, employing race, color, religion, sex,
military status, familial status, nationa] origin, disability, or ancestry as a condition of affiliation or approval.

{12} “Burial lot” means any lot for the burial of deceased persons within any public burial ground or cemetery, including, but
not limited to, cemeieries owned and operated by municipal corporations, townships, or companies or associations incorporated
for cemetery purposes.

{13) “Disability” means a physical or mental impairment that substantially limits one or more major life activities, inciuding
the functions of caring for one's self, performing manual tasks, walking, seeing, hearing, speaking, breathing, leaming, and
working; a record of a physical or mental impairment; or being regarded as having a physical or mental impairment,

(14) Except as otherwise provided in scction 4112.021 of the Revised Code, “age” means at least forty years old.
(15) “Familial status” means either of the following:

{2) One or more individuals who are under eighteen years of age and who are domiciled with 2 parent or guardian having
legal custody of the individual or domiciled, with the written permission of the parent or guardian having legal custody, with
a designee of the parent or guardian; :

(b) Any person who is pregllaht or in the process of securing legal custody of any individual who is under eighteen years of age.
(16)(a) Except as provided in division (A)(16)(b) of this section, “physical or mental impairment” inchudes any of the following:

(i) Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following
body systems: neurclogical; musculoskeletal; special sense organs; respiratory, including speech organs; cardiovascular;
reproductive; digestive; genito-urinary; hemic and lymphatic; skin; and endocrine;

(ii) Any mental or psychological disorder, including, but not limited 1o, mental retardation, organic brain syndrome, emotional
or mental illness, and specific learning disabilities;
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4112.01 Definitions, OH ST § 4112.01

(i) Diseases and conditions, including, but not limited to, orthopedic, visual, speech, and hearing impairments, cerebral
palsy, autism, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, human immunedeficiency virus
infection, mental retardation, emotional illness, drug addiction, and alcoholism.

{b) “Physical or mental impairment” does not include any of the following:
(1) Homosexuality and bisexuaiity;

(if) Transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity disorders not resulting from physical
impairments, or other sexual behavior disorders;

(iii) Compulsive gambling, kleptomania, or pyromania;

(iv) Psychoactive substance use disorders resulting from the cutrent illegal use of a controlled substance or the current use of
alcoholic beverages.

(17) “Dwelling unit” means a single unit of residence for a family of one or more persons.

{18) “Common use areas” means rooms, spaces, or elements inside or outside 2 building that are made available for the use of
residents of the building or their guests, and includes, but is not Limited to, hallways, Jounges, lobbies, laundry rooms, refuse
rooms, mail rooms, recreational areas, and passageways among and between buildings.

(19) “Public use areas” means interior or exterior rooms or spaces of a privately or publicly owned building that are made
‘available to the general public,

{20} “Controlled substance™ has the same meaning as in section 3719.01 of the Revised Code.
(21) “Disabled tenant” means a tenant or prospective tenant who is a person with a disability.

(22) “Military status” means a person's status in “service in the uniformed services” as defined in section 5923.05 of the Revised
Code.

(23) “Agerieved person’ includes both of the following:

{a) Any person who claims to have been injured by any unlawful discriminatory practice described in division (H) of section
4112.02 of the Revised Codg;
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4112.01 Definitions, OH ST § 4112.01

(b) Any person who believes that the person will be injured by, any unlawful discriminatory practice described in division (H)
of section 4112.02 of the Revised Code that is about to occur.

- (B} For the purposes of divisions (A) to (F) of section 4112.02 of the Revised Code, the termis “becanse of sex™ and “on the
basis of sex” include, but are not limited to, becanse of or on the basis of pregnancy, any illness arising out of and occurring
during the course of a pregnancy, childbirth, or related medical conditions. Women affected by pregnancy, childbirth, o related
medical conditions shall be treated the seme for all eniployment-related purposes, including receipt of benefits under fringe
benefit programs, as other persons not so affected but similar in their ability or inability to work, and nothing in division (B) of
section 4111.17 of the Revised Code shall be interpreted to permit otherwise. This division shall not be construed to require an
employer to pay for health insurance benefits for abortion, except where the life of the mother would be endangered if the fetus
were carried to term or except where medical complications have atisen from the abortion, provided that nothing in this division
precludes an employer from providing abortion benefits or otherwise affects bargaining agreements in regard to abortion.

CREDIT(S)

(2009 H 1, eff. 10-16-09; 2008 S 289, eff. 8-22-08: 2007 H 372, eff. 3-24-08; 2006 H 187, eff. 7-1-07; 1999 H 264, ff.
3-17-00; 1992 H 321, eff. 6-30-92; 1990 H 314; 1979 H 19, H 230; 1976 S 162; 1973 H 610, 1969 H 432, H47; 131 v § 189;
129v 1694, 582; 128 v 12)

LIBRARY REFERENCES
Civil Rights 4=1001, 1101.
Westlaw Topic Neo. 78.

RESEARCH REFERENCES
ALR Library
35 ALR, Federal 418, Circumstances in Title VII Employment Discrimination Cases (42 U.S.C.A. §§ 2000e et seq.) Which
Warrant Finding of “Constructive Discharge” of Discriminatee Who Resigns Employment,
130 ALR, Federal 473, What Constitutes Termination of Employee Due to Pregpancy in Violation of Pregnancy
Discrimination Act Amendment to Title VII of Civil Rights Act of 1964 (42 U.S.C.A. § 2000e(K)).
141 ALR, Federal 603, What Constitutes Substantial Limitation on Major Life Activity of Working for Purposes of Americans
With Disabilities Act (42 U.S.C.A. §§ 12101-12213).
148 ALR, Federal 305, When is Individual Regarded as Having, or Perceived to Have, Impairment Within Meaning of
Americans With Disabilities Act (42 U.S.C.A. § 12102(2)(C)).
149 ALR, Federal 431, Who Has “Participated” in Investigation, Proceeding, or Hearing and is Thereby Protected from
Retaliation Under § 704(A) of Title VII of Civil Rights Act of 1964 {82 UB.C.A, § 2000e-3(a)).
156 ALR, Federal 1, What Constitutes Racial Harassment in Employment Violative of Title VII of Civil Rights Act of 1964
(42 U.S.C.A. §§ 2000e et seq.). '
166 ALR, Federal 503, What Constitutes Reasonable Accommodation Under Bederal Statutes Protecting Rights of Disabled
Individual, as Regards Educational Program or School Ruies as Applied to Learning Disabled Student.
200 ALR, Federal 55, What Constitutes Substantial Limitation on Major Life Activity of Performing Manual Tasks for
Purposes of Americans With Disabilities Act (42 U.S.C.A. §§ 12101 to 12213).
199 ALR, Federal 481, What General or Systemic Diseases or Conditions Constitute Substantial Limitation on Major Life
Activity of Walking for Purposes of Americans With Disabilities Act...
195 ALR. Federal 407, What Constitutes Substantial Limitation on Major Life Activity of Speaking for Purposes of
Americens With Disabilities Act (42 US.C.A. §§ 12101 to 12213).
162 ALR, Federal 273, What Constitutes Reverse or Majority Gender Discrimination Against Males Violative of Federa)
Constitution or Statutes—Private Employment Cases.
10 ALR 6th 375, Liability of Employer, Supervisor, or Manager for Intentionally or Recklessly Causing Employse Emotional
Distress—Disability Discrimination.
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4112.01 Definitions, OH ST § 4112.01

14 ALR 6th 277, What Constitutes Reverse or Majority Race or National Origin Discrimination in Employment Under State
Law.

17 ALR 6th 563, What Constitutes Racial Harassment in Employment Violative of State Civil Rights Acts.

51 ALR 5th 1, Application of State Law to Age Discrimination in Employment. . :

83 ALR 5th 1, Individual Liability of Supervisors, Managers, Officers or Co-Employees for Discriminatory Actions Under
State Civil Rights Act, ,

93 ALR 5th 47, When is Work Environment Intimidating, Hostile or Offensive, So as to Constitute Sexual Harassment Under
State Law.

123 ALR 5th 411, Federal and State Constitutional Provisions and State Statutes as Prohibiting Employment Discrimination
Based on Heterosexual Conduct or Relationship.

102 ALR 5th 1, What Constitutes Substantial Limitation on Major Life Activity of Working for Purposes of State Civil
Rights Acts.

99 ALR 5th 1, Discrimination Against Pregnant Employee as Violation of State Fair Employment Laws,

82 ALR 5th 1, Validity, Construction, and Application of State Enactment, Order, or Regulation Expressly Prohibiting Sexual
Orientation Discrimination.

77 ALR 5th 595, Visual Impairment as Handicap or Disability Under State Employment Discrimination Law.

21 ALR 5th 1, Pre-Emption of Wrongful Discharge Cause of Action by Civil Rights Laws.

78 ALR 3rd 19, Sexual Conduct as Ground for Dismissal of Teacher or Denial or Revocation of Teaching Certificate,

87 ALR 3rd 93, Application of State Law to Sex Discrimination in Employment,

Encyclopedias ,

18 Am. Jur. Proof of Facts 3d 185, Alzheimer's and Multi-Infarct Dementia~Proceedings to Appoint Guardien Based on
Incapacity.

20 Am. Jur. Proof of Facts 3d 361, Disability Discrimination Under the Americans With Disabilities Act.

26 Am. Jur. Proof of Facts 3d 341, Proof of Discriminatory Termination of HiV-Positive Employee,

33 Am. Jur. Proof of Facts 3d 1, Proof of “Disability” Under the Americans With Disabilities Act.

38 Am. Jur. Proof of Facts 3d 129, Proof of Employment Discrimination on Account of 2 Repetitive Strain Injury Under
the Americans With Disabilities Act. .

42 Am. Jur. Proof of Facts 3d 1, Emaployer's Defense Under Americans With Disabilities Act,

48 Am. Jur. Proof of Facts 3d 75, Proof of Racial Discrimination in Employment Promotion Decisions Under Title VII of
the Civil Rights Act of 1964,

49 Am, Jur. Trials 171, Defense of Claim Brought Under the Americans With Disabilities Act.

63 Am, Jur, Trials 257, Defendant Class Actions in Title VII Cases.

OH Jur. 3d Brokers § 19, Powers and Duties of Commission.

OH Jur. 3d Buildings, Zoning, & Land Controls § 7, Validity; Public Policy.

OH Jur. 3d Buildings, Zoning, & Land Controls § 348, Facilities for Persons With a Disability,

OH Jur. 3d Carriers § 137, Providing Adequate Service, Facilities, and Equipment,

OH Jur. 3d Civil Rights § 2, Other Terms Defined.

OH Jur. 3d Civil Rights § 6, Preemption of State Law by Federal Law.

OH Jur. 3d Civil Rights § &, Civil Action Under Ohio Law; Effect of Availability of Other Remedy.

OH Jur. 3d Civil Rights § 15, Generally; What is “Place of Public Accommodation”,

OH Jur. 3d Civil Rights § 20, Generally; Definitions.

OH Jur. 3d Civil Rights § 21, Employer Conduct, Generally.

OH Jur. 3d Civit Rights § 25, Retaliatory Action.

OH Jur. 3d Civil Rights § 26, Liability of Supervisors or Managers.

OH Jur. 3d Civil Rights § 27, Co-Worker's Liability,

OH Jur. 3d Civil Rights § 30, Generally; Plcading.

OH Jur. 3 Civil Rights § 31, Bvidence and Burden of Proof, Generally.

OH Jur. 3d Civil Rights § 36, Employment or Personnel Placement Agency,

OH Jur. 3d Civil Rights § 37, Labor Organizations.
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OH Tur. 3d Civil Rights § 38, Generally; Definitions,

OH Jur. 3d Civil Rights § 39, Who is Disabled; What Constitutes Disability.

OH Jur. 3d Civil Rights § 40, Impairment of Major Life Activities, Generally.

OH Jur. 3d Civil Rights § 41, Reasonable Accommodation for Employee.

OH Jur, 3d Civil Rights § 43, Proving Discrimination.

OH Jur. 3d Civil Rights § 44, Drug Addiction and Aleoholism,

OH Jur. 3d Civil Rights § 45, Drug Addiction and Alcoholism~Employment Regulations.
OH Jur. 3d Civil Rights § 48, Hostile Work Environment Harasstaent, Generally.

OR Jur. 3d Civil Rights § 49, Severity or Pervasiveness of Conduct, Generalty.

OH Jur. 3d Civit Rights § 51, Knowledge and Response by Employer.

OH Jur. 3d Civil Righis § 57, Persons Liable; “Employer™ or Coworker.

OH Jur. 3¢ Civil Rights § 58, Pregnancy or Maternity.

OH Jur. 3d Civil Rights § 63, Employer's Proffered N ondiscriminatory Basis for Its Adverse Employment Action.
OH Jur. 3d Civil Rights § 64, Reverse Race Discrimination (Affirmative Action),

OH Jur. 3d Civil Rights § 68, Establishment of Prima F acie Case.

OH Jur. 3d Civil Rights § 70, Replacement by “Substantially Younger” Individual.

OH Jur. 3d Civil Rights § 71, Employer's Proffered Reason for Adverse Employment Action.
OH Jur. 3d Civil Rights § 73, Right of Action; Remedies.

OH Jur, 3d Civil Rights § 79, Public Works Contracts,

OH Jur. 3¢ Civil Rights § 85, Restrictive Covenants.

OH Jur. 3d Civi] Rights § 92, Reasonable Modifications.

OH Xur. 3d Civil Rights § 110, Bural Lots.

OH Jur. 3d Civil Rights § 1135, Preliminary Investigation of Charge--Subpoenas,

OH Jur. 3d Compromise, Accord, & Release § 18, Persons Bound,

OH Jur. 3d Faployment Relations § 56. Employment for Specified Term--Sexual Conduct or Substance Abuse.
OH Jur. 3d Employment Relations § 163, Violations by Co-Workers.

OH Jur. 3d Employment Relations § 239, Intentiona) Torts.

OHJur, 3d Evidence & Witnesses § 669, Who May Assert the Witness' Privilege--Corporations and Other Collective Entities.
OH Jur. 3d Hotels, Motels, & Restaurants § 26, Generzlly; Discrimination. ‘
OH Jur. 3d Military § 9, Composition and Organization of State Organized Militia.

OH Jur. 3d Statutes § 157, Construction by Federal and Other Foreign Courts.

Forms

Ohio Jurisprudence Pleading and Practice Forms § 124:50, Sexual Harassment.

Ohic Jurisprudence Pleading and Practice Forms § 119:83.10, False Charge--Against Employee—Falsifying Business
Expenses.

Ohio Jurisprudence Pleading and Practice Forms § 124:19.20, Employment--Employer's Violation of Family Medical Leave
Act--Another Form,

Treatises and Practice Aids
Katz & Giannelli, Baldwin's Ohio Practice Criminal Law § 113:8, Interfering With Fair Housing,
Employment Coordinator Employment Practices § 2:36, Ohio.
Employment Coordinator Employment Practices § 8:48, Ohie.
Employment Coordinator Employment Practices § 20:62, Ohio.
Employment Coordinator Employment Practices § 21:52, Ohio,
Employment Coordinator Employment Practices § 9:112, Ohio.
Employment Coordinator Employment Practices § 20:127, Ohio.
Employment Coordinator Employment Practices § 20:198, Ohio.
Employment Coordinator Employment Practices § 281248, Chie.
Employment Coordinator Employment Practices § 44:198, Ohio.
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Erp. Discrim, Coord. Analysis of State Law § 39:4, Sex or Pregnancy.

Emp. Discrim. Coord, Analysis of State Law §39:7, Age.

Emp. Discrim. Coord. Analysis of State Law § 39:9, Definition of Disability.

Emp. Discrim. Coord. Analysis of State Law § 39:19, Private Employers.

BEmp. Discrim. Coord. Analysis of State Law § 39:20, Public Employers.

Emp. Discrim. Coord. Analysis of State Law § 39:21, Labor Organizations. .

Ernp. Discrim. Coord. Analysis of State Law § 39:22, Employment Agencies.

Emp. Discrim. Coord. Analysis of State Law § 39:28, FEP Law. )

Emp. Discrim. Coord. Analysis of State Law § 39:538, Pregnancy-Related Benefits.

Emp. Discrim. Coord. Analysis of State Law § 39:99, Qrganization, Powers, and Duties of the Civil Rights Commission.
Emp. Discri. Coord. Analysis of State Law § 39:7.50, Military Service.

White, Obio Landlord Tenant Law App A, Sample Municipat Ordinances.

LASC/OSLSA, Ohio Consumer Law § 254, Coverage of Ohio's Assistive Device Lemon Law--“Assistive Devices™,
Siegel & Stephen, Ohio Employment Practices Law § 14, Employment-At-Will Doctrine--State Legislation Erosion.
Siegel & Stephen, Ohio Employment Practices Law § 3:3, Ohio Civil Rights Act—Definitions--Employer and Employee.
Siegel & Stephen, Ohio Employment Practices Law § 3:4, Ohio Civil Rights Act--Definitions--Disability.

Siegel & Stephen, Ohio Employment Practices Law § 3:5, Obio Civil Rights Act--Definitions--Age,

Siegel & Stephen, Ohio Employment Practices Law § 3.6, Ohio Civil Rights Act—Definitions--Based on Sex,

Siegel & Stephen, Ohio Employment Practices Law § 6:9, Employment Agencies; Special Considerations.

Siegel & Stephen, Ohio Employment Practices Law § 8:7, Pre-Employment Testing—Nonmedical.

Siegel & Stephen, Ohio Employment Practices Law § 11:1, Compensation—Introduction.

Siegel & Stephen, Ohio Employment Practices Law § 14:9, Fringe Benefits—State Discrimination Laws.

Siegel & Stephen, Ohio Employment Practices Law § 3:29, Ohio Civil Rights Act--Substantive Title VIT Case Law Borrowed,
Siegel & Stephen, Chio Employment Practices Law § 3:33, Ohio Civil Rights Act~RC 4112.14 Age Discrimination Civil
Actions. . »

Sicgel & Stephen, Ohio Employment Practices Law § 4:10, Judicial Erosion~Specific Public Policy Exceptions.

Siegel & Stephen, Ohio Employment Practices Law § 8:10, Pre-Employment Testing--Drug and Alcohol~-Discrimination
Issues,

Siegel & Stephen, Ohio Employment Practices Lavw § 18:17, Jurisdiction~OCRC.

Sicgel & Stephen, Ohio Employment Practices Law § 19:20, Reasonable Accommodation~Disability Discrimination--Ohio
Requirements, : .

Siegel & Stephen, Ohio Employment Practices Law § 20:22, Wrongful Discharge--Public Policy Actions.

Stegel & Stephen, Ohio Employment Practices Law § 21124, Wrongful Discharge—Exhaustion of Remedies--Employment
Discrimination Claims.

Gotherman & Babbit, Ohio Municipal Law § 10:30, Disciplinary Actions,

Hastings, Manoloff, Sheeran, & Stype, Ohio Schoo} Law § 10:38, Unrequested Disability Leave—~Pregnancy and Child Care.
Hastings, Manoloff, Sheeran, & Stype, Ohio School Law & 17:12, Ohio Fair Employment Practices Act~Race, Color,
Religion, Sex, National Origin, Disability, Age, or Ancestry.

Hastings, Manoloff, Sheeran, & Stype, Ohio School Law § 17:17, Antidiscrimination Requirements for Contractors Dealing
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Baldwin's Ohio Revised Code Annotated
Title XLI. Labor and Industry
Chapter 4112. Civil Rights Commission (Refs & Annos)
General Provisions '

-R.C.§ q112.02
4112.02 Unlawiul discriminatory practices

‘Effective: March 24, 2008
Currentness

It shall be an unlawful discriminatory practice:

(A) For any employer, because of the race, color, religion, sex, military status, national origin, disability, age, or ancestry of

"any person, to discharge without just cause, to refuse to hire, or otherwise to discriminate against that person with respect to
 hire, tenure, terms, conditions, or privileges of employment, or any matter directly or indirectly related to employment,

" {B) For an employment agency or personnel placement service, because of race, color, rehgmn, sex, military status, national

origin, disability, age, or ancestry, to do any of the following:

(1) Refuse or fail to accept, register, classify properly, or refer for employment, or otherwise discriminate against any person;

- (2) Comply with a request from an employer for referral of applicants for employment if the request directly or indirectly

indicates that the employer fails to comply with the provisions of sections 4112.01 fo 4112.07 of the Revised Code.

{C} For any labor organization to do any of the following:

_ (1) Limit or classify its membership on the basis of race, color, religion, sex, military status, national origin, disability, age,

or ancestry;

(2) Discriminate against, limit the employment opportunities of, or otherwise adversely affect the employment status, wages,
hours, or employment conditions of any person as an employee because of race, color, religion, sex, xmhtaxy status, national
origin, disability, age, or ancestry.

(D) For any employer, labor organization, or joint labor-management committee controlling apprentice training programs to
discriminate against any person because of race, color, religion, sex, military status, national origin, disability, or ancestry in
admission to, or employment in, any program established to provide apprentice training.

(E) Except where based on a bona fide occupational qualification certified in advance by the commission, for any employer,
employment ageney, personnel placement sérvice, or labor organization, prior to employmeent or admission to membership, to
do any of the following:
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4142.02 Unlawful discriminatory practices, OH ST § 4112.02

(1) Elicit or attempt to elicit any information concerning the race, color, religion, sex, military status, national origin, disability,
age, or ancestry of an applicant for employment or membership;

-(2) Make or keep a record of the race, colar religion, sex, military status, national ongm, dxsabxhty, age, or ancesiry of any

applicant for employment or membership;

(3) Use any form of application for employment, or personnel or membership blank, seeking to elicit information regarding race,
color, religion, sex, military status, national origin, disability, age, or ancestry; but an employer holding a contract containing
a nondiscrimination clause with the government of the United States, or any department ot agency of that government, may
require an employee or applicant for employment to furnish documentary proof of United States citizenship and may retain that
proof in the employer's personnel records and may use photographic or fingerprint identification for security purposes;

{4) Print or publish or cause to be printed or published any notice or advertisement relating to employment or membership
indicating any preference, limitation, specification, or discrimination,. based upon race, color, religion, sex, mlhtary status,
national origin, disability, age, or ancestry;

(5) Announce or follow a policy of denying or limiting, throhgh a quota system or otherwise, employment or membership
opportunities of any group because of the race, color, religion, sex, military status, national origin, disability, age, or ancestry
of that group;

_{6) Utilize in the recruitment or hiring of persons any employment agency, persomne] placement. service, fraining scheol or

center, labor organization, or any other employee-referring source known to discriminate against persons because of their race,
color, religion, sex, military status, national origin, disability, age, or ancestry.

(F) For any person seeking employment to publish or cause to be published any advertisement that specifies or in any manner
indicates that person's race, color, religion, sex, military status, national origin, disability, age, or ancestry, ot expresses a
limitation or preference as to the race, color, religion, sex, military status, national origin, disability, age, or ancestry of any
prospective employer.

(G) For any proprietor or any employee, keeper, or manager of a place of public accommodation to deny to any person, except for
reasens applicable alike to all persons regardless of race, color, religion, sex, military status, national origin, disability, age, or
ancestry, the full enjoyment of the accommodations, advantages, facilities, or privileges of the place of public accommodation.

(H) For any person to do any of the following:

(1) Refuse to sell, transfer, assign, rent, lease, sublease, or finance housing accommodations, refuse to negotiate for the sale
or rental of housing accommodations, or otherwise deny or make unavailable housing accommodations because of race, color,
religion, sex, military status, familial status, ancestry, disability, or national origin;
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4112.02 Unlawful discriminatory practices, OH ST § 4112.02

{2) Represent to any person that housing accomimodations are not available for inspection, sale, or rental, when in fact they are
available, because of race, color, religion, sex, military status, familial status, ancestry, disability, or national origin;

(3) Discriminate against any person in the making or purchasing of Ioans or the provision of other financial assistance for the
acquisition, construction, rehabilitation, repair, or maintenance of housing accommodations, or any person in the making or
purchasing of loans or the provision of other financial assistance that is secured by residential real estate, because of race, color,

- religion, sex, military status, familial stafus, ancestry, disability, or national otigin of because of the racial composition of the

neighborhood in which the housing accommodations are located, provided that the person, whether an individuat, corporation,
or association of any type, lends meney as one of the principal aspects or incident to the person's principal business and not
only as a part of the purchase price of an owner-occupied residence the person is selling nor merely casually or occasionally

- to g relative or friend;

(4) Discriminate against any person‘ixlx the teros or conditions of selling, transferring, assigning, renting, leasing, or subleasing

. any housing accommodations or in furnishing facilities, services, or privileges in connection with the ownership, occupancy, or
use of any housing accommeodations, including the sale of fire, extended coverage, or homeowners insurance, because of race,

color, religion, sex, military status, familial status, ancestry, disability, or national origin or because of the racial composition
of the neighborhood in whzch the housing aceommodations are located;

{5) Discriminate against any person in the terms or conditions of any loan of money, whether or not secured by morigage or
otherwise, for the acquisition, construction, rehabilitation, repair, or mairitenance of housing accommodations because of race,
color, religion, sex, military status, familial status, ancestry, disability, or national origin or because of the racial composition
of the neighborhood in which the housing accommedations are located;

{6) Refuse to consider without prejudice the combined income of both husband and wife for the plrpose of extending mortgage
credit to a married couple or either member of a married couple;

(7) Print, publish, or circulate any staternent or advertisement, or make or cause to be made any statement or advertisement,
relating to the sale, transfer, assignment, rental, lease, sublease, or acquisition of any housing accommodations, or relating to
the loan of money, whether or not sccured by mortgage or otherwise, for the acquisition, construction, rehabilitation, repair, or
maintenance of housing accommodations, that indicates any preference, limitation, specification, or discrimination based upon
race, color, religion, sex, military status, familial status, ancestry, disability, or national origin, or an intention to make any such
preference, limitation, specification, or discrimination;

(8) Except as otherwise provided in division (H)(8) or (17} of this section, make any inquiry, elicit any information, make or
keep any record, or use any form of application containing questions or entries concexming race, color, religion, sex, xailitary

- status, familial status, ancestry, disability, or naticnal origin in connection with the sale or lease of any housing accommodations

or the loan of any money, whether or not secured by mortgage or otherwise, for the acquisition, construction, rehabilitation,
tepair, or maintenance of housing accommodations. Any person may make inguiries, and make and keep records, concerning
race, color, religion, sex, military status, familial status, ancestry, disability, or national origin for the purpose of monitoring
compliance with this chapter.

(9) Include in any transfer, rental, or Jease of housing accommodations any restrictive covenant, or bonor or exercise, or atterpt
to honor or exercise, any restrictive covenant;
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(16) Induce or solicit, or attempt o induce or solicit, 3 housing accommeodations listing, sale, or transaction by representing
that a chenge has accurred or may oceur with tespect to the racial, religious, sexual, military statys, familial status, or ethnic
composition of the block, neighborhood, or other area in which the housing accommodations are located, or induce or solieit,

" or attempt to induce or solicit, a hm_;sihg accommodations listing, sale, or transaction by representing that the presence or

anticipated presence of persons of any race, color, religion, sex, military status; familial status, ancestry, disability, or national
origin, in the block, neighborhood, or ofher area will or niay have results including, but not limited to, the following:

() The lowering of property values;

{b) A change in the racial, religious, sexual, military status, familial status,‘or ethnic composition of the block, neighborhood,
or other area; ' ’

-(c) An increase in criminsl or antisocial behavior in the block, neighborhood, or other area;

{d) A decline in the quality of the schools serving the block, neighborhood, or other area.

{11) Deny any person access to or membership or participation in any multiple-listing service, real estate brokers’ organization,
or other service, organization, or facility relating to the business of selling or renting housing accommodations, or discriminate
agzinst any person in the terms or conditions of that access, membership, or participation, on account of race,.color, religion,
sex, military status, familial status, national origin, disability, or ancestry; '

(12) Coerce, intimidate, threaten, ot interfere with any person in the exercise or enjoyment of, or on account of that person's
having exercised or enjoyed or having aided or encouraged any other person in the exercise or enjoyment of, any right granted
or protected by division (H) of this section;

{13) Discourage or attempt to discourage the purchase by a prospective purchaser of hovsing accommodations, by representing
that any block, neighborhood, or other area has undergone or might undergo a change with respect te its religious, racial, sexual,
military status, familial status, or ethnic composition;

(14) Refuse 1o seil, transfer, assign, rent, lease, sublease, or finance, or otherwise deny or withheld, a burial lot from any person
because of the race, color, sex, military status, famnilial status, age, ancestry, disability, or national origin of any prospective
owner or user of the lot;

{15) Discriminate in the sale or rental of, or otherwise make unavailable or deny, housing acconmodations to any buyer or ’

renter because of a disability of any of the following:
{a) The buyer or renter;

{b) A person residing in or intending to reside in the housing accommodations after they are sold, repted, or made available;
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(¢) Any individual associated with the person described in division (H)(15)(b) of this section,

(16) Discriminate in the terms, conditions, or privileges of the sale or rental of housing accommodations to any person or in
the provision of services or facilities to any person in connection with the housing accommodations because of a disability of
any of the following: ' ‘ :

{a) That person;
(b} A person residing in or intending to reside in the housing accommeodations after they are sold, rented, or made available;
(c} Any individual associated with the person described in division (H)}(16)(b) of this section.

(17) Except as otherwise ;’)rovided in division (H)(17) of this section, make an inquiry to determine whether an applicant for

-the sale or rental of housing accommodations, a person residing in or intending to reside in the housing accommodations after
they are sold, rented, or made available, or any individual associated with that person has a disability, or make an inquiry to
determine the nature or severity of a disability of the applicant or such a person or individual. The following inquiries may be
made of all applicants for the sale or rental of housing accommodations, regardiess of whether they have disabilitics:

{2} An inquiry into an applicant's ability to meet the requirements of ownership or tenancy;

(b} An inquiry to determine whether an apﬁlicamt is qualified for housing accommodations available only to persons with
disabilities or persons with 2 particular type of disability;

(¢} An inquiry to determine whether an applicant is qualified for a priority available to persons with disabilities or persons with
a particular type of disability;

{d) An inquiry to determine whether an applicant currently uses 2 controlled substance in violation of section 2925.11 of the
Revised Code or a substantively comparable municipal ordinance;

(e) An inquiry 1o determine whether an applicant at any time has been convicted of or pleaded guilfy to any offense, an clement
of which is the illegal sale, offer to sell, cultivation, manufacture, other production, shipment, transportation, delivery, or other
distribution of a controlled substance.

(18)a} Refuse to permit, at the expense of a person with a disability, reasonable modifications of existing housing
accommodations that are occupied or to be occupied by the person with a disability, if the modifications may be necessary to
afford the person with a disability full enjoyment of the housing accommodations. This division does not prectude a landlord
of housing accommeodations that are rented or to be rented to a disabled tenant from conditioning permission for a proposed
meodification upon the disabled fenant's doing one or more of the following:
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4112.02 Unlawful discriminatory practices, OH ST § 4112.02

(1) Providing a reasonable description of the proposed modification and reasonable assurances that the proposed modification
will be made in a workerlike manner and that any required building permits will be obtained prior to the conmmencement of
the proposed modification;

. (i) Agreeing to restore at the end 6f the tenancy the interior of the housing accommodations to the condition they were in prior

to-the proposed modification, but subject to reasonable wear and tear during the period of cocupancy, if it is reasonable for the
landlord to condition permission for the proposed modification upon the agreement;

(iii} Paying into an interest-bearing escrow account that is in the landlord's name, over a reasonable period of time, a reasonable
amount of money not 1o exceed the projected costs at the end of the tenancy of the restoration of the interior of the housing
accommodations to the condition they were in prior to the proposed modification, but subject to reasonable wear and tear
during the period of occupancy, if the landlord finds the account reasonably necessary to ensure the availability of funds for
the restoration work. The interest earned in connection with an escrow account described in this division shall accrue to the
benefit of the disabled tenant who makes payments into the account,

{b} A landlord shall not condition permission for a proposed modification upon a disabled tenant's payment of a security deposit
that exceeds the customarily required security deposit of all tenants of the particular housing accommiodations.

- (19) Refuse to make reasonable accommodations in rules, policies, practices, or services when necessary to afford a person

with a disability equal opportumity to'use and enjoy a dwelling unit, including associated public and common use areas;
(20) Fail to comply with the standards and rules adopted under division {A) of section 3781.111 of the Revised Code;

(21) Discriminate against any person in the selling, brokering, or appraising of real property because of race, color, religion,

- sex, military status, familial status, ancestry, disability, or national origin;

{22) Fail to design and construct covered mumfamxly dwellings for first occupancy on or afier June 30, 1992, in accordance

with the following conditions:

(2} The dwellings shall have at least one building entrance on 1 an accessible route, unless it is impractical to do so because of
the terrain or unusual characicristics of the site.

{b) With respect te dwellings that have a building entrance on an accessible route, all of the following apply:

{i) The public use areas and common use areas of the dwellings shall be readily accessible to and usable by persons with a
disability.

(ii) All the doors designed to allow passage into and wnhm all premises shall be sufficiently wide to aliow passage by persons
with a disability who are in wheelchairs,
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4112.82 Unlawful discriminatory practices, OH ST § 4112.02

(iii) All premises within covered multifamily dwelling units shall contain an accessible route into and through the dwelling; all
light switches, electrical outlets, thermostats, and other environmental controls within such units shall be in accessible locations;
the bathroom walls within such units shall contain reinforcements to allow later installation of grab bars; and the kitchens
and bathrooms within such units shall be designed and constmcted in 2 manner that enables an individual in & wheelchair to
maneuver about such rooms. ’

For purposes of division (H)(22) of this section, “covered multifamily dwellings” means buildings consisting of four or more
units if such buildings have one or more elevators and ground floor units in other buildings consisting of four or more units.

(1) For any person to discriminate in any manner against any other person because that person has opposed any unlawfyl
discriminatory practice defined in this section or because that person has made a charge, testified, assisted, or participated in
any manner in any investigation, proceeding, or hearing under sections 4112.01 to 4112.07 of the Revised Code,

(3} For any person to aid, abet, incite, compel, or coerce the doing of any act declared by this section to be an unlawful -

discriminatery practice, to obstruct or prevent any person from complying with this chapter or any order issued under it, or to
attempt directly or indirectly to commit any act declared by this section to be an unlawful discriminatory practice.

(K)(1) Nothing in division (H) of this section shall bar any religious or denominational institution or organization, or any
nonprofit charitable or educational organization that is operated, supervised, or controlied by or in connection with a religious
organization, from limiting the sale, rental, or oocupancy of housing accommodations that it owns or operates for other than a
commeroial purpose to persons of the same religion, or from giving preference in the sale, rental, or occupancy of such housing
accommodations to persons of the same religion, unless membership in the religion is restricted on account of race, color, or
national origin.

(2) Nothing in division (H} of this section shall bar any bona fide private or fraternal organization that, incidental to its primary
purpose, owns or operates lodgings for other than a commercial purpose, from limiting the rental or occupancy of the lodgings
to its members or from giving preference to its members.

{3) Nothing in division (H} of this section limits the applicability of any reasonable local, state, or federal restrictions regarding
the maximum number of occupants permitted to occupy housing accommodations. Nething in that division prohibits the owners
or managers of housing accommeodations from implementing reasonable occupancy standards based on the number and size of
sleeping areas or bedrooms and the overall size of a dwelling unit, provided fhat the standards are not implemented to circumvent
the purposes of this chapter and are formulated, implemented, and interpreted in 2 manner consistent with this chapter and
any applicable local, state, or federal restrictions regarding the maxium number of occupants permitted to occupy housing
accommaodations.

{4} Nothing in division (H} of this section requires that housing accommodations be made available to an individual whose
tenancy would constitute a direct threat to the health or safety of other individuals or whose tenancy would result in substantial
physical damage to the property of others.

(5) Nothing in division (H) of this section pertaining to discrimination en the basis of familial status shall be construed to apply
to any of the following:
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4112.,02 Unlawdul discriminatory practices, OH ST § 4112.02

(a) Housing accommodations provided under any state or federal program that have been determined under the “Fair Housing
Amendments Act of 1988,” 102 Stat. 1623, 42 U.S.C.A. 3607, as amended, to be specifically designed and operated to assist
elderly persons;

{b) 'Housing accommodations intended for and solely occupied by persons who are sixty-two years of age or older;

(¢) Housing accommedations intended and operated for occupancy by at least one person who is fifty-five years of age or older
per unit, as determined under the “Fair Housing Amendiments Act of 1988, 102 Stat. 1623, 42 U.8.C.A. 3607, as amended,

(L) Nothing in divisions (A) to (E) of this section shall be construed to require a person with a disability to be employed or trained
under circumstances that would significantly increase the ocoupational hazards affecting either the person with a disability,
other employees, the general public, or the facilities in which the work is to be performed, or to require the emaployment or

training of a person with a disability in a job that requires the person with a disability routinely to undertake any task, the -

performance of which is substantially and inherently impaired by the person's disability.

(M) Nothing in divisions (H)(1) to (18} of this section shall be construed to require any person selling or renting properw to
modify the property in any way or to exercise a higher degree of cate for a person with a disability, to relieve any person with
a disability of any obligation generally imposed on all persons regardiess of disébility in a written lease, rental agreement, or
contract of purchase or sale, ot to forbid distinctions based on the inability to fulfill the terms and conditions, including financial
obligations, of the leas¢, agreement, or contract, A

(M) An aggrieved individual may enforce the individual's rights relative to discrimination on the basis of age as provided for

in this section by instituting a civil action, within one hundred eighty days after the alleged unlawful discriminatory practice
ocourred, in any court with jurisdiction for any legal or equitabie relief that will effectuate the individual's rights.

A person who files a civil action under this division is barred, with respéct to- the practices complained of, from instituting a
civil action under section 4112.14 of the Revised Code and from filing 2 charge with the commission under section 4112.05
of the Revised Code.

(O) With regard to age, it shall not be an unlawful discriminatory practice and it shall not constitute a viclation of division (A)
of section 4112.14 of the Revised Code for any employer, employment ageney, joint labor-management committee controlling
apprenticeship training programs, or labor vrganization to do any of the following:

(1) Establish bona fide employment qualifications reasonably related to the particular business or occupation that may include
standards for skill, aptitude, physical capability. intelligence, education, maturation, and experience;

(2} Observe the terms of a bona fide seniority system or any bona fide employee benefit plan, including, but not limited to,
a retirement, pension, or insurance plan, that is not a subterfuge to evade the purposes of ihis section. However, no such
ernployee benefit plan shall excuse the failure to hire any individual, and no such seniority system or employee benefit plan

shall require or permnit the involuntary retirement of any individual, becanse of the individual's age except as provided for in

the “Age Discrimination in Employment Act Amendment of 1978,” 92 Stat. 189, 29 U.8.C.A. 623, as amended by the “Age
Discrimination i Employment Act Amendments of 1986,” 100 Stat, 3342, 29 U.S.C.A. 623, as amended.
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(3) Retire an employee who has attained sixty-five years of age who, for the two-year period immediately before retirement, is
employed in a bona fide executive or a high policymaking position, if the employee is entitled to an immediate nonforfeitable
annual retirement benefit from a pension, profit-sharing, savings, or deferred compensation plan, or any combination of those
plans, of the employer of the employes, which equals, in the aggregate, at least forty-four thousand dollars, in accordance with
the conditions of the “Age Discrimination in Employment Act Amendment of 1978, 92 Stat. 189,29 U.S.C.A. 631, as amended
by the “Age Discrimination in Employment Act Amendments of 1986,” 100 Stat, 3342, 29 U.8.C.A. 631, as amended;

{4) Observe the terms of any bona fide apprenticeship program if the program is registered with the Ohio apprenticeship council
pursuant to sections 4139.01 to 4139.06 of the Revised Code and is approved by the federal commitiee on apprenticeship of
the United States department of labor. '

(P) Nothing in this chapter prohibiting age discrimination and nothing in division (A) of section 4112.14 of the Revised Code
shall be construed to prohibit the following:

(1) The designation of uniform age the attainment of which is necessary for public employees to receive pension or other
retirement benefits pursuant to Chapter 145., 742., 3307, 3309, or 5505. of the Revised Code;

(2) The mandatory retirement of uniformed patrol officers of the state highway patrol as provided in section 5505.16 of the
Revised Code;

(3) The maximum age requirements for appointment as a patrol officer in the state highway patrol established by section 5503.01
of the Revised Code;

{4) The maximum age requirements established for original appointment to a police department or fire depertment in sections
124.41 and 124.42 of the Revised Code;

(5) Any maximum age not in conflict with federal law that may be established by a municipal charter, municipal ordinance, or
resolution of a board of township trustees for original appointrent as a police officer or firefighter;

(6) Any mandatory retirement provision not in conflict with federal law of a municipal charter, municipal ordinance, or
resolution of a board of township trustees periaining to police officers and firefighters;

{7 Until January 1, 1994, the mandatory retirement of any employee who has attained seventy years of age and who is serving
under a contract of unlimited tenure, or similar arrangement providing for unlimited tenure, at an institution of higher education
as defined in the *Education Amendments of 1280, 94 Stat. 1503, 20 U1.5.C.A. 114K{a).

(Q)(1)(a) Except as provided in division (Q)(1)(b) of this section, for purposes of divisions (A) to (E) of this section, 2 disability

does not include any physiological disorder or condition, mental or psychological disorder, or disease or condition caused by

an illegal use of any controlled substance by an employee, applicant, or other person, if an employer, employment agency,
- personnel placement service, labor organization, or joint labor-management comumittee acts on the basis of that illegal use.
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{(b) Division (Q){1)a) of this scction does not apply to an employee, applicant, or other person who satisfies any of the following:

(i) The employee, applicant, or other person has successfully completed a supervised drug rehabilitation program and no longer
is engaging in the illegal use of any controlled substance, or the employee, applicant, or other person otherwise successfully
has been rehabilitated and o longer is engaging in that illegal use.

(i) The employee, applicant, or other person is participating in a supervised drug rehabilitation program and no longer is
engaging in the illegal use of any controlled substance.

(iii) The employee, applicant, or other person is erroneously regarded as engaging in the illegal use of any controlled substance,
but the employee, applicant, or other person is not engaging in that illegal nse.

(2) Divisions (A) to (E} of this section do not prohibit an employer, émployment agency, personncl placement service, labor
organization, or joint labor-management committee from doing any of the following:

(2) Adopting or administering reasonable policies or procedures, including, but not limited to, testing for the illegal use of any
controlled substance, that are designed to ensure that an individua! described in dmsxon (QY()(b)(i) or (ii) of this section no
longer is engaging in the illegal use of any controlled substance;

(b) Prohibiting the illegal use of controtied substances and the use of alcohol at the workplace by all employees;

(c) Requiring that employees not be under the influence of alcohol or not be engaged inthe illegal use of any controlled substance
at the workplace;

{d) Requiring that employees behave in conformance with the requirements established under “The Drug-Free Workplace Act
of 1988,” 102 Stat. 4304, 41 U.5.C.A. 701, as amended;

(e) Holding an employee who engages in the illegal nse of any controlled substance or who is an slcohalic to the same
qualification standards for employment or job performance, and the same behavior, to which the employer, employment agency,
personnel placement service, labor organization, or joint labor-management commitiee holds other employees, even if any
unsatisfactory performance or behavior is related to an employee's illegal use of a controlled substance or alcoholism;

{f) Exercising other authority recognized in the “Americans with Disabilities Act of 1990,” 104 Stat. 327, 42 U.S.C.A. 121 01,
as amended, including, but not limited to, requiring employees to comply with any applicable federal standards.

{3} For pnrpéses of this chapter, a test to determine the illegal use of any controlled substance does not include a medical
examination.
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{4) Division (Q) of this section does not encourage, prohibit, or authorize, and shall not be construed as encouraging, prohibiting,
or authorizing, the conduct of testing for the illegal use of any controlled substance by employees, applicants, or other persons,
or the making of employment decisions based on the results of that type of testing.
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Emp. Discrim. Coord. Analysis of State Law § 39:6, National Origin or Ancestry.
Emp. Discrim. Coord. Analysis of State Law § 29:7, Age.

Erp. Discrim. Coord. Analysis of State Law § 39:8, Disability Discrimination,
Emp. Discrim. Coord. Analysis of State Law § 39:9, Definition of Disability.
Emp. Diserim. Coord. Analysis of State Law § 39:12, Retaliation.

Emp. Discrim. Coord. Analysis of State Law § 39:13, Coercing Discrimination.

Emp. Discrim. Coord. Analysis of State Law § 39:14, Obstructing Compliance With Discrimination Prohibitions.

Emp. Discrim. Coord. Analysis of State Law § 39:15, Inciting, Aiding, or Abetting Discrimination.
Emp. Discrim. Coord. Analysis of State Law § 39:16, Attempting Discrimination.

Emp, Disctim. Coord. Analysis of State Law § 39:18, Bona Fide Occupational Qualifications (Bfogs).
Emp. Discrim. Coord. Analysis of State Law § 39:19, Private Employets,

Emp. Discrimi. Coord. Analysis of State Law § 39:21, Labor Organizations.

Emp. Discrim. Coord. Analysis of State Law § 39:22, Employment Agencies.

Emp. Discrim. Coord. Analysis of State Law § 39:23, Training Committees.

Emp. Discrim. Coord, Analysis of State Law § 39:27, Applicants for Employment.

Emp. Discrim. Coord. Analysis of State Law § 39:36, Advertising.

Emp. Discrim. Coord. Analysis of State Law § 39:37, Recruitment.

Emp. Discrim. Coord. Analysis of State Law § 39:38, Preemployment Inquiries.
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Bup. Discrim. Coord. Analysis of State Law § 39:40, Maintaining Applicant Records.

Emp. Discrim. Coord. Analysis of State Law § 39:41, Age Requirements.

Emp. Discrim, Coord. Analysis of State Law § 39:45, Hiring.

Emp. Discrim. Coord. Analysis of State Law § 35:55, Prohibitions Applicable to All Terms and Condmons of Employment,
Emp. Discrim. Coord. Analysis of State Law § 39:65, Training.

Emp. Discrim. Coord. Analysis of State Law § 39:69, Involuntary Retirement,

Emp. Discrim, Coord. Analysis of State Law § 39:70, Retirement Beneﬁts

Emp. Discrim. Coord. Analysis of State Law § 3%:71, Discharge.

Emp, Discrim. Coord. Analysis of State Law § 39:74, Layoffs.

Emp. Discrim. Coord. Analysis of State Law § 39:75, Labor Organizations.

Emp. Discrim. Coord. Analysis of State Law § 39:76, Employment Agencies.

Emp. Discrimi. Coord. Analysis of State Law § 39:77, Training Committees.

Emp. Discrim. Coord. Analysis of State Law § 39:87, Compensatory Damages.

Emp. Discrim. Coord. Analysis of State Law § 39:102, Filing a Charge.

Emp. Discrim. Coord. Aualysis of State Law § 39:121, Independent Suits to Enforce Private Rights.

Emp. Discrim. Coord. Analysis of State Law § 39:122, Statute of Limitations.

Emp. Discrim. Coord. Analysis of State Law § 39:124, Requitement to Elect Remedies.

Emp. Discrim. Coord. Analysis of State Law § 39:129, Statute of Limitations.

Emp. Discrim. Coord. Analysis of State Law § 39:131, Requirement to Elect Remedies.

Emp. Disceim. Coord. Analysis of State Law § 39:7.50, Military Service.

White, Ohio Landlord Tenant Law § 4.2, State and Local Laws, .

White, Chio Landiord Tenant Law App A, Sample Municipal Ordmancm

LASC/OSLSA, Ohio Consumer Law § 14:87, Specific Claims or Defenses--From TILA fo RICO.

LLASC/OSLSA, Ohio Consumer Law § 24:30, Broker and Loan Officer's Liability Under Other Laws--Fair Housing Laws.
Sicgel & Stephen, Ohio Employment Practices Law § 4.7, Judicial Erosion--Disclaimers, Binding Arbitration.

Siegel & Stephen, Ohio Employment Practices Law § 1:4, Employment-At-Will Doctrine--State Legislation Erosion,
Siegel & Stephen, Ohio Employment Practices Law § 3:3, Ohio Civil Rights Act—-Definitions--Employer and Employes.
Siegel & Stephen, Ohio Employment Practices Law § 3:4, Ohio Civil Rights Act-—-Definitions--Disability.

Siegel & Stephen, Ohio Employment Practices Law § 3:6, Ohio Civil Rights Act~-Definitions-—Based on Sex.

Siegel & Stephen, Olhio Employment Practices Law § 3:8, Ohio Civil Rights Act--Prohibilions--Statutory Structure.

Siegel & Stephen, Ohio Employment Practices Law § 3:9, Ohio Civil Rights Act—Prohibitions--Enployers.

Siegel & Stephen, Chio Employment Practices Law § 5:8, Defamation--Elements.

Siegel & Siephen, Ohio Employment Practices Law § 5:9, Defamation--Common Law Defenses of Truth and Qualified
Privilege,

Sicgel & Stephen, Obio Employment Practices Law § 6:4, Recyuiting and Advertising—-ADA and Affirmative Action.
Siegel & Stephen, Ohio Employment Practices Law § 6:5, Advertising for Applicants--Indication of Preference Prohibited.
Siegel & Stephen, Obio Employment Practices Law § 6:9, Employment Agencies; Special Considerations.

Sicgel & Stephen, Chio Employment Practices Law § 7:8, Interviewing Guidelines.

Siegel & Stephen, Ohio Employment Practices Law § 8:7, Pre-Employment 'I‘esting-—NonmedicaI. ‘

Siegel & Stephen, Ohio Employment Practices Law § 2:46, Employment and Reemployment Rights of Members of the
Uniformed Services.

Sicge! & Stephen, Ohie Employment Practices Law § 149, Fringe Benefits--State Discrimination Laws,

Siegel & Stephen, Ohio Employment Practices Lav& § 2:11, Title VII of the Civil Rights Act of 1964--Sexnal and Other
Forms of Harassment Prohibited.

Siegel & Stephen, Ohio Employment Practices Law § 2:40, Americans With Disabilities Act--Exclusion of Persons Currently
Engaged in the Iliegal Use of Drugs.

Siggel & Stephen. Ohic Employment Practices Law § 22:1, Remedies--Introduction.

Siegel & Stephen, Ohio Employment Practices Law § 3:10, Ohio Civil Rights Act~-Prohibitions--Employment Agencies and
Personnel Placoment Services.
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Siegel & Stephen, Ohio Employment Practices Law § 3:11, Ohio Civil Rights Act-—Prohibitions--Labor Organizations.
Siegel & Stephen, Ohio Employment Practices Law § 3:12, Ohio Civil Rights Act—Prohibitions~Apprenticeship Training
Programs.

Siegel & Stephen, Ohio Employment Practices Law § 3:13, Ohm Civil Rights Act—~Proh1bmons--Pre—Employment Unlawful
Acts.

Siegel & Stephen, Ohio Employment Practices Law § 3:14, Ohiv Civil Rights. Act--Prohibitions--Miscellaneous Acts,
Retaliation, Complicity. : »

Siegel & Stephen, Ohio Employment Practices Law § 3:16, Ohio Civil Rights Act--Exceptions—Disability: Increased Hazard
or Substantial Impairment.

Siegel & Stephen, Ohio Employment Practices Law § 3:17, Ohio Civil Rights Act--Exceptions--Age Discrimination

Exceptions.

Siegel & Stephen, Ohio Employment Practices Law § 3:18, Ohio Civil Rights Act--Age Discrimination Except:ons»«Bona :

Fide Employment Qualifications.”

Siege] & Stephen, Ohio Employment Practices Law § 3:19, Ohio le Rights Act--Age Discrimination Exceptions—Bona
Fide Seniority System or Benefit Plans.

Siegel & Stephen, Ohio Employment Practices Law § 3:20, Ohio Civil Rights Act--Age Discrimination Exceptions--
Executives or High Policy-Makers, )

Siegel & Stephen, Ohio Employment Practices Law § 3:21, Ohio Civil Rights Act--Age Discrimination Exceptions—
Apprenticeship Programs.

Siegel & Stephen, Ohio Employment Practices Law § 3:29, Ohio Civil Rights Act~-Substantive Title VI Case Law Borrowed,
Siegel & Stephen. Ohio Employment Practices Law § 3:31, Ohio Civil Rights Act--RC 4112.99 Civil Actions.

Siegel & Stephen, Ohio Employment Practices Law § 3:32, Ohio Civil Rights Act--RC 4112.02(N) Age Discrimination
Civil Actions.

Siegel & Stephen, Ghio Employment Practices Law § 3:33, Ohio Civil Rights Act—~RC 4112.14 Age Discrimination Civil
Actions,

Siege! & Stephen, Ohio Employment Pramces Law § 4: 10 Judicial Erosion--Specific Public Policy Exceptions.

Sicgel & Stephen, Ohio Employmcnt Practices Law § 8:10, Pre-Employment Testing--Drug and Alcohol--Discrimination
Issucs.

Siegel & Stephen, Ohio Employment Practices Law § 8:18, Pre-Employment Testing—Aids and HIV.

Siegel & Stephen, Ohio Employment Practices Law App. A, Glossary.

Siegel & Stephen, Ohio Employment Practices Law § 21:24, Wrongful Dlscharge»-Exhaust}on of Remedies—-Employment
Discrimination Claims. .

Siegel & Stepheﬁ, Ohio Employment Practices Law § 11:13, Compensation--Discrimination Laws--Title VIL

Stegel & Stephen, Ohio Employment Practices Law § 11:16, Compensation--Discrimination Laws--State Law.,

Siegel & Stephen, Ohio Employment Practices Law § 11:18, Compensation—Discrimination Laws--Ohio Epa. ‘

Siegel & Stephen, Ohio Employment Practices Law § 16:22, Discipline and Discharge--Morality and Integrity Cases--
Violation of Nonfraternization Rules.

Siegel & Stephen. Ohio Employment Practices Law § 16:23, Discipline and Discharge~-Morality and Integrity Cases-Theft.
Siegel & Stephen, Obio Erployment Practices Law § 16:27, Discipline and Discharge—Older Workers.

Siegel & Stephen, Ohio Employment Practices Law § 16:28, Discipline and Discharge—-Older Workers—Minimizing
Liability.

Siegel & Stephen, Ohio Employment Practices Law § 16:29, Discipline and Discharge--Retaliation Cases.

Siegel & Stephen, Ohio Employment Practices Law § 16:31, Discipline and Discharge~Disabled Employees--Minimizing
Liability.

Sicgel & Stephen, Ohio Employment Practices Law § 17:21, Posi—Tennmaﬂon Igsues--References--Qualified Privilege
Defense.

Siegel & Stephen, Ohio Employment Practices Law § 18:17, Jurisdiction—-QCRC.

Siegel & Stephen, Ohio Employment Practices Law § 18:24, Jurisdiction--Ohio Judicial System.

Siegel & Stephen, Ohio Employment Practices Law § 19:16, Reasonable Accommodation.
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4112.062 Unlawful discriminatory practices, OH ST § 4112.02

Siegel & Stephen, Ohio Employment Practices Law § 19:20, Reasonable Accommodation--Disability Discrimination--Ohio
Requirsments.
Siegel & Stephen, Ohio Employment Practices Law § 19:21, Specific Defenses—-BFOQ.
Siegel & Stephen, Ohio Employment Practices Law § 19:22, Specific Defenses--Bona Fide Seniority System
Siegel & Stephen, Ghio Employment Practices Law § 19:24, Specific Defenses--Bona Fide Seniority System--Age
Discrimination Claims; Former “Subterfuge” Language. ' ) ’
Siegel & Stephen, Ohio Employment Practices Law § 19:28, Spe(:lﬁc Defenses--Bona Fide Employee Benefit Plan; Age
Discrimination Claims.
Sicgel & Stephen, Ohxo Emptoyment Practices Law § 21:10, Wrongful Discharge--Greeley-Type Public Policy Torts.
Siegel & Stephen, Ohio Employment Practices Law § 21:18, Wrongful Discharge~State Law Employment Discrimination
Claims. .
Siegel & Stephen, Ohio Employment Practices Law § 22:38, Remedies—~RC 4112.99.
Siegel & Stephen, Ohio Employment Practices Law § 22:39, Remedies--RC 4112.02(N).
Siegel & Stephen, Ohio Employment Practices Law § 22:41, Remedies--Election.
Gotherman & Babbit, Ohic Municipal Law § 26:3, Housing Advisory Boards.
Gotherman £ Babbit, Ohio Municipal Law § 10:30, Disciplinary Actions.
Meck & Pearlman, Qhio Planning and Zoning Law § 14:14, Time Limitations--Miscellaneous.
Kuehile & Levey, Ohio Real Estate Law and Practice § 27:22, Easements and Covenants—-Enforcement--Necessary
Efements.
Kuehnle & Levey, Ohio Real Estate Law and Practice § 4%:22, Evictions—-Counterclaim Based Upon Discrimination in
Rental or Housing Accommodations.
Hastings, Manoloff, Sheerar, & Stype, Ohio School Law § 10:38, Unrequested Disability Leave-Pregnancy and Child Care.
Hastings, ManolofT. Sheeran, & Stype, Ohio School Law § 17:12, Ohio Fair Employment Practices Act—Race, Color,
Religion, Sex, National Origin, Disability, Age, or Ancestry.
Hastings, Manoloff, Sheeran, & Stype, Ohio Scheol Law § 17:16, Ohio Fair Employment Practices Act--Appeals, Standards
of Review.
Hastings, Manoloff, Sheeran, & Stype, Ohio School Law § 17:19, Age Discrimination--Alternative Procedures,
Hastings, Manoloff, Sheeran, & Stype, Ohio School Law § 17:21, Age Discrimination--Retirement.
Hastings, Manoloff, Sheeran, & Stype, Ohio School Law § 17:26, Equal Pay--“Equal Pay for Equal Work™ and “Comparable
Worth”. )
Hastings, Manoloff, Sheeran, & Stype, Ohio School Law § 17:29, Pregnancy--Commencement and Duration of Maternity
Leave.
Hastings, Manoloff, Sheeran, & Stype, Ohio School Law § 17:33, Discrimination Against the Disabled--Olio and Pre-ADA
Federal Standards.
Hastings, Manoloff, Sheeran, & Stype, Ohio School Law § 17:38, Notices, Record-Keeping, and Repots.
Hastings, Manoloff, Sheeran, & Stype, Ohio School Law § 49:39, Discrimination in Employment.
Princehorn, Ohio Township Law § 12:2, Qualifications.
Restatement (2d) of Property, Land. & Ten. § 3.1, Restrictions on Freedona to Refuse to Lease,

LAW REVIEW COMMENTARIES
Aka v. Washington Hospital Center: Why the Debate over Pretext Ended with Hicks, Comment. 60 Chio 8t 1. J 1625 (1999).
Accessibility Update: The 1988 Fair Housing Amendments Act (FHAA), Americans With Disabilities Act {ADA), and Ohio
HB. 592, Jan A. Sokolnicki. 1990 Code News 54 (July/August 1990).
Accommedating the Disabled Applicant; Job Applications Interviewing, and Pre-Employment Testing Procedures. 1
Employment Prac L. Monthly 33 (Junie 1992).
Fairness; the ultimate employers' tool. Christopher E. Hogan, 20 Ohio Law 24 (July/August 2006).
Genetic information non-discrimination ast applies to employers, Anthony V. Jagoditz and George B. Wilkinson. 26
Workers” Compensation J Chio 31 {September/October 2011).
Judicial preemption of punitive damages. Sandra Sperino, 78 U. Cin, L. Rev. 227 (2009}
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Lack of unity in ADA decisions leaves bipolar sufferers unprotected and employers confused. Kera Croteay, 37 U Tol L

Rev 1059 (Swnmer 2006).

Making the home more like a castle: Why landlords should be held liable for co-tenant harassment, 42 U Tol L Rev 561
‘ {Winter 2011).

New strategies for old probkzms The fair housing act at 40. Jeffrey D. Dillman, 57 Clev St. L. Rev. 197 (2009).

Occupational risk: The outrageous reaction to HIV positive. pubhc safety and health care employees in the workplace Note,

19 1 L & Health 39 (2004-05).

Ohio Civil Rights Commission v. Akron Metmpalztan Housing Authority, Joy S. Miller. 35 Ohio N U L Rev 1224 {2009).
Ohio's “pregnancy-blind” leave policy: The public policy ramifications of Mcfee v. Nursing Care Management of America.
Jessica Monroe, 80 U, Cin. L. Rev, 229 (2011). ‘

Problem employees: *merely cantankerous™ or substantially limited in their ability to interact with others? Comment, 74 U
Cin L Rev 1135 (Spring 2006).

Reconsidering the scope and consequences of appellate review in the certification decision of Dukes v Wal-Mart Stores, Ine.
Note, 53 Clev StL Rev 727 {2005-06).

The ADA and Persons With Mental Disabilities: Can Sanist Attitudes Be Undone?, Michael L. Perlin, 8 J L & Health {5
(1993-94}.

ADA and Workers' Compensation: What are the Critical Issues?, Bruce Growick. 8 Workers' Compensation J Ohio 1
(January/February 1993).

The ADA as a Tool for Advocacy: A Strategy for Fighting Employment Discrimination Against People with Disabilities,
Ellen M., Saideman. 8 J L & Health 47 (1993-94).

ADA Health Insurance Guidance. 2 Employment Prac L Monthly 17 (May 1993).

Adarand Constructors, Inc. v. Pena--A Strict Scrutiny of Affirmative Action, Comment. 46 Case W Res L Rev 279 {Fall
1995).

Adarand v Pena: Strict Scrutiny and the Affirmative Action Penumbra, Comment. 25 Cap U L Rev 731 (1996).

Adoptians by Lesbian and Gay Pareats Must Be Recognized by Sister States Under the Full Faith and Credit Clause Despites
Anti-Marriage Statutes that Discriminate Against Same-Sex Couples. Barbara J. Cox, 31 Cap U L Rev 751 (2003).
Adverse Jmpact Analysis Of Public Sector Exployment Tests: Can A City Devise A Valid Test?, Comment. 56 U Cin L
Rev 683 (1987).

Affirmative Action and Violation of Union Contracts: The EEOCs New Requirements Under the Americans With Disabilities
Act. Jennifer Beale. 29 Cap U L Rev 811 (2002). _

Affirmative Action: Are The Equal Protection and Title VII Tests Synonymous?, Maureen E. Lally-Green. 26 Dug L Rev
295 {Winter 1988).

Affirmative Action in Employment After Croson and Martin: The Legacy Remains Intact, Joel L. Selig. 63 Temp L Rev
1 {Spring 1990).

Affirmative Action: The Eraployer's Enigma, Comment. 54 U Cin L Rev 969 (1986)

Affirmative Pursuit Of Political Equality For Asian Pacific Americans: Reclaiming The Voting Rights Act, Su Sun Bai. 139
U PaL Rev 731 (January 1991).

After The Fall: The Employer's Duty To Accommodate Emaployee Religious Practices Under Title VII After An sonia Board
of Education v. Philbrook, Peter Zablotsky, 50 U Pitt L Rev 513 (Winter 1989).

Age Discrimination and Reductions-In-Force, Arthuy J. Marineili. 20 Ohio N U'L Rev 277 (1993).

Age Discrimination And The ADA: How The ADA May Be Used To Arm Older Americans Against Age Discrimination
By Employers Who Would Otherwise Escape Liability Under The ADEA, Comment. 66 Temp L Rev 173 (Spring 1993).
AIDS As A Handicap? drline, Tuberculosis And AIDS, Note. 19 U Tol L Rev 859 (Sunamer 1988).

AIDS, Employment and Unemployment, Arthur 8. Leonard. 49 Ohio St L J 929 (1989),

AIDS, hepatitis B and school districts, Karen Bond Coriell. 38 Ohio Sch Boards Ass'n J 3 (November 1994),

AIDS in Public Schools: Resolved Issues and Continuing Controversy, Sandra E. McNary Keith. 24 J L & Educ 69 (Winter
1993).

Alternative Dispute Resolution of Sexual Harassment in the Workplace, Donald C. Slaka 6 Chio Law 11 (I\zovember/
December 1992).
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4112.02 Unlawful discrisinatory practices, OH ST § 4112.02

Americans With Disabilities Act and Employment Discrimination, William L. S. Ross. 6 Workers® Compensation J Ohio
137 (Novembet/December 1991).

The Americans With Disabilities Act of 1990: Burden on Business or Dignity for the Disabled?, Comment. 30 Dug L Rev
99 (Fall 1991). )

The Americans with Disabilities Act of 1990: The Incredible Shnnkmg Legislation? A Closer Look at Cheveon v, Eclza'-abai

*and The Expansion of the Direct Threat Defense Comment, 32 Cap U L Rev 761 (Spring 2004).

The Americans With Disabilities Act: Part 1. 39 Cities & Villages 5 (Qctober 1991).

The Americans With Disabilities Act Title I: Equal Eraployment Rights For Disabled Americans, Note. 18 U Dayton L Rev
921 (Spring 1993).

Analogizing Race and Sex in Workplace Harassment Claims, L. Camille Hebert. 58 Ohio St J 819 €1997).

And Equal Participation For All... The Americans With Disabilities Act in the Courtroom, Keri K. Gould. 8 J L & Health
123 (1993-94).

The Applicability of the ADA to Private internet Web Sites. Note, 49 Clev StL Rev 719 (2001).

The Applicability Of The Federal Discrimination Statutes To Partners In General Parterships, Comment, 15 Ohio NU L

Rev 107 (1988),

Applicants, Applicants in the Hall, Who's the Fairest of Them All? Comparing Qualifications Under Employment
Discrimination Law; Mack A. Player. 46 Ohio St L 1 277 (1985),

An Argument for the Reasonable Woman Standard in Hostile Environment Claims, Note. 54 Ohio St L J 473 (1993).

The Availability Of A Federal Remedy Under 42 U.5.C. § 1983 For Prosecution Under An Unconstitutional State Statute:
The Sixth Cirenit Struggles In Richardson v. City Of South Euclid, Barbara Kritchevsky. 20 U Tol L Rev 303 (Winter 1991).
Braschi v. Stahl Associates Co.: Much Ado About Nothing?, Note. 35 Vill L Rev 361 {1990).

Campus Speech Codes: What Ever Happened to the “Sticks and Stones” Doctrine?, Julie Caldwell-JHiL 23 N Ky L Rev
583 (1996).

Circuit Courts are Split on whether Discrimination Claims can be Compelled to Arbiteation when Collective Bargaining
Agreements include Arbitration Clauses, Paul Salvatore, et al. 20 Nat'l L J BS {October 27, 1997).

Civil Rights Act of 1991 Interpreted by the EEOC. 1 Employment Prac L Monthly 47 (August 1992},

The Civil Rights Act of 1992: A “Quota Bill,” A Codification Of Griggs, A Partial Return To Ward’s Cove, Or All Of The
Above, Kingsley R. Browne. 43 Case W Res L Rev 287 (Winter 1993).

Civil Rights--Childrearing Leave Policy and Employment Discrimination Under Title VII--Schafer v. Board of Public Ed.,
Note. 64 Temp L Rev 1047 {(Winter 1991).

Civil Rights for Gays and Lesbians and Domestic Partner Benefits: How Far Could an Ohio Mumcxpahty Go? Mark A.
Timeo, 50 Clev St L Rev 165 (2002-03).

Civil Rights for the Handicapped Under the Constitution and Section 504 of the Rehabilitation Act, Benjamin N. Schoenfeld.
49U Cin L Rev 580 (1980).

Civil Rights In The 1990's: Non-Discrimination Or Quotas?, Donald B. Ayer. 24 Akron L Rev | (Summer 1990,

Civil Rights--Is sexual harassment by a state court judge a federal crime?, Lorraine Dusky and Anita K. Blair. 83 AB A
J 74 (January 1997),

Cohabitation, Fomication and the Free Exercise of Religion: Landlords Secking Refigious Exemption From Fair Housing
Laws, Note. 46 Case W Res L Rev 1071 (Summer 1996).

Collision in the Classroom: Is Academic Freedom a License for Sexual Harassment?, Comment. 27 Cap U L. Rev 667 (1999).
Confronting sexual harassment, Betsy Cinadr, 38 Obio Sch Boards Ass'n J 6 {February 1994).

Constitution or Conformxty When the Shirt Hits the Fan in Public Schools, Clay Weisenberger. 29 J L & Educ 51 {January
2000).

Constitutional Challenges to Section 812 of the Fair Housing Act, Note. 79 Ky 1. J 585 (1990-91).

Constitutional Interpretation and Activist Fantasies, Raoul Berger. 82 Ky LT | {1993-94).

A “constructive” cormpromise: Using the quid pro quo and hostile work environmert classifications to adjudicate constructive
discharge sexual barassment cases. Note, 73 U Cin L Rev 259 (Fall 2004).

Constructive Discharge, Michael Starr and Amy L. Strauss, 29 NatlL J 2 (4-19-2004).

Contractual waivers of a right to jury trial: another option. Noie, 53 Clev StL Rev 717 {2005-06).
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Cost-Splitting Provisions in Employment Arbitration Agreements, Daniel Zeiser. 74 Clev B J 10 (May 2003).
Court Clarifies *Pretext” Requirement. 2 Employment Prac L Monthly 25 (August 1993).
Cowrt Upholds Hospital's Rubella Test Against Pregnancy Claim. 2 Employment Prac L Monthly 2 (January 1993),

- Courts Rethink ADEA Disparate-lmpact Claims, Jeffrey S. Klein, et al. 19 Nat'l L J B10 (June 3¢, 1997).

Courts Split over whether Secretly Recording Conversations with a Supervisor can be Protected Evidence-Gathering Activity

-under Antidiscrimination laws, Joseph A. Schwachter, et al. 20 Nat'l L  B6 (March 2, 1998),
Curbing The Erosion Of The Rights Of Native Americans: Was The Supreme Court Successful In Mississippi Band Of

Choctaw Indians V. Holyfield?, Note. 29 J Fam L 171 {1990-91).

Damages in Housing Discrimination, James A. Ciocia. 19 Clev St L Rev 100 (1970).

Davis v. Monroe County Board of Education: Title TX Recipients’ “Head in the Sand”™ Approach to Peer Sexual Harassment
May Incur Liability, Patricia Romano. 30 J L & Educ 63 {January 2001), )

Deal swiftly with sexual misconduct, Cheryl Thorpe Maimona. 40 Ohio Sch Boards Ass'n J 2 (February 1996),

Dealing with Sexual Harassment, Kenneth Smith. 47 Cities & Villages 7 (May/June 1999).

Defauit Ruies, Mandatory Rules, and the Movement for Same-Sex Equality, T.P. Gallanis. 60 Ohio $tL J 1513 {19993,
Defining Adverse Employment Action in Title VI{ Claims for Employer Retaliation: Determining the Most Appropriate
Standard, Matthew J. Wiles. 27 U Dayton L Rev 217 {Fall 2001},

Democracy at Work: The Sixth Circuit Upholds the Right of the People of Cincinnati to Choose Their Own Meorality in
Equality Foundation of Greater Cincinnati, Inc. v City of Cincinnati, Note. 32 Akron L Rev 667 {1999),

Desegregation Through Private Litigation: Using Equitable Remedies to Achicve the Purposes of the Fair Housing Act,
Margalynne Armstrong. 64 Temp L Rev 909 {Winter 1991).

Designing Reasonable Accommodations Through Co-Worker Participation: Therapeutic  Jurisprudence and the
Confidentiality Provision of the Americans With Disabilities Act, Rose A. Daly-Rooney. 8 J L & Health 89 {1993-94).
Desperately Secking Status: Same-Sex Couples Battie for Employmeni-Linked Benefits. 27 Akron L Rev 253 {Fall 1993),
A Different Kind of Sameness: Beyond Formal Equality and Antisubordination Strategies in Gay Legal Theory, Nancy Levit.
61 Ohio St L T 867 (2000). .

Direct Threat to Self: Who Gets to Decide?, Note. 34 U Tol 1 Rev 847 (Summer 2003),

Disabilities Act Can Affect Medical Staff Appointment Process, Stephanie E. Trudean. 4 Health L J Ohio 37 (Janvary/
Febrvary 1993).

Discrimination on the Basis of HIV Infection: An Economic Analysis, Kenneth Vogel. 49 Ohio St L 1 965 (1989).
Disparate impact claims under the ADEA. Rob W. Bdmund and Marc L. Fleischauer, 20 Ohio Law 14 (May/June 2006),

A Dissent on “Sterile Interviews,” Norman W. Shibley. 61 Clev B J 12 (November 1989).

Domestic Partnership Recognition in the Workplace: Equitable Employee Benefits for Gay Couples (and Others), Note, 51
Ohio 8tL J 1067 (1990).

Dress Codes in the Public Schools: Principals, Policies, and Precepts, Todd A. DeMitchell, Richard Fossey, Casey Cobb.
29 J L & Educ 3} (January 2000). "

The Duty of Schools to Protcet Students from Sexual Harassment: How Much Recovery Will The Law Allow?, Note, 62

. UCin L Rev 1163 (Winter 1994),

EEOC Releases Enforcement Guidelines as to Interplay between Federal ADA Law and State Workers' Compensation
Obligations, Williarn L. 8. Ross. 11 Workets' Compensation J Ohio 110 (November/December 19963,

The EEOC's Enforcement of the Americans With Disabilities Act in the Sixih Circuit, Paul Steven Miller. 48 Case W Res
L Rev 217 (Winter 1998).

The Effect Of The Ohio Court Of Claims On Civil Rights Actions In State And Federal Courts, Richard B. Saphire and Susan
W. Brenner. 20 U Tol L Rev 167 (Winter 19%1).

Effective Remedies For Employment Rights: Preliminary Guidelines And Proposals. Clyde Summers, 14] U Pa L Rev 457
(December 1992).

Effectively Implementing Title I of the Americans With Disabilities Act for Mentally Disabled Persons: A Therapeutic
Jurisprudence Analysis, Deborah A. Dorfman. 8 J L & Health: 105 (1993-94),

Effects of Fair Housing Laws on Single Family Homes, Joseph C. Hunter. 19 Ciev St L Rev 121 (1970).
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Effects Of The Civil Rights Restoration Act Of 1987 Upon Private Organizations And Religious Institutions, Comment. 18
Cap U L Rev 93 (Spring 1989).

Election of Remedies in Employment Discrimination Law: Doorway Into the Legal Hall of Mirrors, Note. 46 Case W Res
L Rev 145 (Fall 1995),

Employee Dishonesty and the After-acquired Evidence Doctrine: Why Honesty Is the Best Policy, Note. 42 Clev St L Rev

1539 (1994). _ . ) ,
- Employee Free Speech in the Workplace: Using the First Amendment as Public Policy for Wrongful Discharge Actions,

Lisa B. Bingham. 55 Ohio St L T 341 (1994),

Employee Recruitment by Design or Default: Uncertainty Under Title Vi, Elaine W. Shoben. 47 Ohio St L J 891 (1986).
Employer: Bewate of “Hostile Environment” Sexual Harassment, Comment. 26 Dug L Rev 461 (Winter 1988).

An Employer's Guide to Understanding Liability for Sexual Harassment under Title VII: Meritor Savings Bank v Vinson,
Comment. 55 U Cin L Rev 1181 (1987). )

Employers increasingly rely on the 'same-actor inference’ as a defense in some bias lawsuits in which the hirer and fiver are
the same person, Jay W. Waks and John Roberti. 19 Nat{ L } B4 (9-9-96),

Employment discrimination. 109 Harv L Rev 1568 {1996).

Employment Discrimination and the Reconsideration of Runyon, Lee Modjeska. 78 Ky L J 377 (198 9-90),

Employment Law--With 2 French Twist, Mary Beth Rutledge. 47 Dayton B Briefs 10 (October 1997).

Employment Testers: Obstacles Standing in the Way of Standing Under § 1981 and Title VII, Note, 52 Case W Res L Rev
753 (Spring 2002}, '

The Equal Employment Opportunity Commissien's Guidelines on Coping with Employees with Psychiatric Disabilities Seek
to Clarify Standards for Employers, Michael C. Lynch, et al. 19 Nat1L J B4 (June 2, 1997).

Equality Between the Sexes in the 1980's, Naney $. Erickson. 28 Clev 8t L Rev $91 (1979).

The equality trap: How reliance on traditional ¢ivil rights concepts has rendered Title Tof the ADA ineffective. James Leonard,
56 Case W Res L Rev 1 (Fall 2005),

ERISA Preempts State Discrimination Claims. 1 Employment Prac L Monthly 41 (July/August 1992).

The Essence of Gender Fajrmess, Hon. Alice Robie Resnick. 29 Ghio N UL Rev 548 (1993},

The Expansion of the Successor Doctrine: Musikiwamba v Essi. Inc. Holds Section 1981 Actions Applicable, Comiment, 17
U Tol L Rev 441 {Winter 1986).

The Fair Housing Amendments Act of 1988: A Promising First Step Towsrd the Elimination of Familial Homelessness,
Note. 50 Ohio St1L T 1274 (1989}, : ,

The Family and Medical Leave Act of 1993: A Progress Report, Josepl: Willis. 36 T Fam L 95 (1897-98).

Family Leave--It's the Law! 2 Employment Prac L Monthly 5 (February 1993).

Federal Appellate Courts are Split on how to Treat Plaintiffs with Chronic Health Conditions that can be Mitigated, under
the Americans with Disabilities Act, Arthur F. Silbergeld, et al. 20 Nat'l L J B4 (May 4, 1998).

Feta] Protection Policies: An Employer's Struggle to Comply With Title VI, Comment. 29 Ohio N U L Rev 801 (1993).
Fetal Protection Policies: Furthering Sex Discrimipation in the Marketplace, Note. 28 J Fam L 727 (1989-90),

First Amendment Constraints on the Award of Attorney's Fees Against Civil Rights Defendant-Intervenors: The Dilemma
of the Innocent Volunteer, David Goldberger. 47 Ohio St L. J 603 (1986).

Fourteenth Amendment Practice In Sex Discrimination Cases {comment), David B. Raiterman. 14 J Fam L 435 (1976).
Franklin v. Gwinnett County Public Schools: Bursting the Bubble of Sexual Discrimination in Education, Note. 29 Ohio N
UL Rev 817 (1993}, :

From a Woman's Point of View: The Use of the Reasonable. Woman Standard in Sexual Harassment Cases, Comment. 60
U Cin L Rev 1281 (Spring 1992).

The Future of Disparate Impact Analysis for Age Discrimination in 3 Post-Hazen Paper World, Comment. 25 U Dayton L
Rev 75 (Fall 1999).

Gender and the Constitution, Ruth Bader Ginsburg. 44 U Cin L Rev 1 (1575).

General Dynamics Corp. v. Superior Court: Striking a Blow for Corporate Counsel, Rodd B. Lape. 56 Ohio St L J 1303
{1995}, '

Gilmer v luterstate/Johnson Lane Corp.: An Employee Perspective, Note. 22 Cap U L Rev 803 (Summer 1993),
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4112.02 Unlawful discriminatory practices, OH ST §4112,02

Giving Effeet to Equal Protection: Adarand Constructors, Inc. v. Pena, Note, 29 Akron L Rev 397 (Winter 1996),
Giving the Bat Back to Casey: Suggestions to Reform Title IX's Incquitable Application to Intercollegiate Athletics,
Christopher Paul Reuscher. 35 Akron L Rev 117 (2001). :
Hampel v. Food Igredients Specialties, Inc.: To prove that your same-sex co-worker sexually harassed you, first prove that
he was sexually artracted to you, Note, 30 Cap UL Rev 911 (2002),
. Handicap Discrimination in Employment: The Employer Defense of Future Safety Risk, Richard A. Perras and Walter C.
Hunter. 6 1L & Com 377 (1986). '
Handling a discrimination complaint, Betsy Cinadr. 37 Ohio Sch Boards Ass'h J 6 {March 1993). -
“Hate Speech™ Codes and “Political Corrsctness™ Fruit of Affirmative Action, Lino A, Graglia, 23 N Ky L Rev 505 (1996).
A Heatth-Care Organization’s Ability to Exclude a Physician from a Managed-Care Plan Based on a Disability is Prohibited
by the Americans with Disabilities Act, David E. Manoogian. 20 Nat1 L J BS (November 24, 1997
Heading off harassment suits, Carl F. Muller. 12 Ohjo Law 6 (September/October 1998),
The Hiring And Retention Of Minorities And Women On American Law School Faculties, Richard H. Chused. 137 U Pa
L Rev 537 (December 1988).
“Hostile Acts” By a Former Employer: Retaliation?, Nancy C, Schuster and Michael A. Dibble. 67 Clev B J 12 {September
1996).
Hostile Environment Claims of Sexual Harassment: The Continuing Expansion of Sexual Harassment Law, Note, 34 Vill
L Rev 1243 (1939).
Hostile Environment Sexual Harassment: Should the Ninth Circnit's “Reasonable Woman™ Standard Be Adopted?, Note. 11
JL & Com 237 (Spring 1992).
H.R. 430D, the Family and Medical Leave Act of 1986: Congress' Response to the Changing American Family, Note. 35
Ciev 8t L Rev 455 (1986-87). '
{adimarco v. Runyon and Reverse Discrimination: Gaining Majority Support for Majority Plaintiffs. Maria A. Citeroni. 48
Clev St L. Rev 579 (2000).
Improving employee morale, Elizabeth Jelkin. 40 Ohio Sch Boards Ass'n ] 4 (October 1996).
In Defense of the Indefensible: Title VII Hostile Environment Claims Uncongtitutionally Restrict Free Speech, Comment.
27 Ohio N U L Rev 691 (2001).
Inadequacies in Civil Rights Law: The Need for Sexual Harassment Legislation, Comment. 48 Ohio St 1L J 1151 (1987).
The Individual vs. The Employer: Who should be held liable under employment discrimination law? 54 Case W Res L Rev
.861 {Spring 2004).
Institutional Academic Freedom Fails To Protect Disclosure Of Peer Review Evalvations: University Of Pennsylvania v.
- EEOC, Note. 22 U Tol L Rev 1089 (Summer 1991). .
International Union, UAW v Johnson Controls, Inc.: Can Science Ever Justify Gender Discrimination?, Note, 19 N Ky L
Rev 425 (1992).
IRCA-Related Discrisaination: Is It Time to Repeal the Employer Sanctions?, Comment. 96 Dick L Rev 673 (Summer 1992).
Is Aids A Handicap Under The Rehabilitation Act Of 1973 After Sehool Board v. Arline And The Civil Rights Restoration
Act Of 19877, M.E. Lally-Green. 19 U Tol L Rev 603 (Spring 1988).
Is employment-at-will 2 dying doctrine in Ohio?, Peter N. Cultice, 10 Ohio Law 16 (July/August 1996),
James v. Ohio State University: Ohio Declares Promotion and Tenure Records of State-Supported Universities and Calleges
Public Records Subject to Disclosure, Note. 29 Akron L Rev 93 (Summer 1995). o
Job Descriptions and the ADA,. 1 Employment Prac L Monthly 30 (May 19923,
Judicial and Administrative Interpretations of the Bona Fide Oceupational Qualification as Applied to the Age Discrimination
in Employment Act, Note. 40 Clev 5t L Rev 217 {1992). '
Judicial Deference to EEOC Interpretations of the Civil Riglts Act. the ADA, and the ADEA: Is the EEQC a Second Class
Ageney?, Note 60 Ohio St L J 1533 (1999),
Justice Brennan's Gender Jurisprudence, Rebecca Korzek, 25 Akron L Rev 315 (Fall 1991},
Justice White Mixes More Than Just Color To Create A New Shade Of Racial Protection, Note. 39 Case W Res L Rev
1343 (1988-89),
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Keppler v. Hinsdale Township High School District 86 Entering The Point Of No Return. Note, 40 Case W Res L Rev
865 (1989-90). o .

The Law of Sex Discrimination in British Bducation, Anwar N. Khan. 23 J L & Educ 233 (Spring 1994), -

Legal Implications of the G-8 Huntington's Disease Genetic Marker, Note. 39 Case W Res L Rev 273 (1988-89),

Legal Standards And Statistical Proof In Title VII Litigation: In Search Of A Coherent Disparate Impact Model, Marcei C.
Garaud. 139 U Pa L Rev 455 (December 1590). ,

The Limits of Outcomes Analysis: A Comment on “Sex Discrimination in Higher Education Employment: An Empirical
Analysis of the Case Law,” Barbara A. Lee. 19 L & Educ 523 (Fall 1990).

The Lost Clauses of Section 1981: A Source of Greater Protection Adfter Patterson v McLean Credit Union, Comment, 138
U Pa L Rev 1209 (April 1990), .

Love's Labor Laws--Novel ways to deal with office romances after the thrill is gone. Mark Hansen, 84 A B A J 78 (June 1 998).
Making the Leap to State Courts: Plaintiffs Find that State Fair Employment Practice Acts Provide More Substantive
Protections and Fewer Procedural Hurdles, Robert M, Wolff, 19 Nat] L J BE (June 30, 1997),

Managing the Costs of Workplace Violence, William C. Smith. 45 Cities & Villages 9 {January/February 1997).

Mandated Parental Leave and the Small Businéss: A Cause For Alarm?, Comment. 93 Dick L Rev 599 ( Spring 1989).
Mandatory Retirement of State Judges and the Age Discrimination In Employment Act, Note. 51 U Pitf L Rev 973 (Summer
1990). . ‘

Market Causes of Constitutional Values, Cluistopher T. Wonnell. 45 Case W Res L Rev 399 {Winter 1995),

May a mandatory arbitration provision in an employment agreement encompass discrimination claims? Courts are split,
Allen H. Weitzman and Kathleen M. McKenna. 19 Nat'l L J B4 (October 7, 1996).

The Model Employment Termination Act: A Welcome Solution o the Problem of Disparity Among State Laws, Debra Drew
Cyranoski. 37 Vill L Rev 1527 (1992). ’

Motherhood v Equal Treatrent, Mary Ann Mason, 29 J Fam L. | {1990-91).

Maotive Restrictions on Court Access: A First Amendment Challenge, Carol Rice Andrews. 61 Ohio St L T 664 (2000),
Mugwurmap, Mediator, Machiavellian, Or Majority? The Role Of Justice O'Connor In The Affirmative Action Cases, Thomas
R. Baggard. 24 Akron L Rev 47 (Summer 1990),

NAACP v. Town Of Harxison: Applying Title VII Disparate Impact Analysis To Municipal Residency Requirements, Note.
37 ViLL Rev 409 (1992).

National Railroad Passenger Corp. v. Morgan: The filing quandary for legally ill-equipped employees and etermally liable
employers. Note, 72 U Cin L Rev 1129 {Spring 2004). :

Negligent Discrimination, David Benjamin Oppenheimer. 141 U PaL Rev 899 (January 1993).

New Protections For Persons With Mental Dlness Under The Americans With Disabilities Act Of 1990, Note. 40 Clev St
L Rev 63 (1992).

Of Desi, I. Lo and Color Matters: Law, Critical Race Theory the Architecture of Race. Imani Perry, 52 Clev St L Rev 139
(2005).

Of Rights And Remedies--Sexual Harassment In The Workplace: Meritor Savings Bank And The Sixth Circuit, Albert T.
Quick and Brenda Jones Quick. 19 U Tol L Rev 331 (Winter 1988). )

Ohio Handicap Discrimination Laws Amended. } Employment Prac L Monthly 45 (August 19923

Ohio Handicap Law, Frank H. Stewart, Abram S. Gordon, and Andrew M. Ostrognoi. 13 U Daytop L Rev 181 {Winter 1988).
Obio’s New Fair Housing Law, Stephen M, Dane. 2 Ohio Law 24 (September/October 19%8).

Out Of Balance: The Disruptive Consequences Of EEQC v. Franklin & Marshall College, Comment. 50 U Pitt L Rev 323
{Fall 1988).

An Overview Of Federal And State Protections for Pregnant Workers, Comment. 56 U Cin L Rev 757 {1987).

“Parental” Leaves And Poor Women: Paying The Price For Time Off, Maria O'Brien Hylton. 52 U Pitt L Rev 475 (Winter
1991). :
Planning and Implementing Reductions-in-Force (RIFs). 1 Employment Prac I Monthly 49 {September 1992).

Plaoting the Seeds of Hatred: Why Imminence Should No Longer Be Required to Impose Liability on Internet
Communications, Tiffany Komasara, 29 Cap UL Rev 835 (2002).

Pleading Civil Rights Complaints: Wheat And Chaff, Lawrence W. Moore. 23 Akron L Rev 187 (Fall 1989).
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Pre-Employment Inquiries: Drug Testing, Alcohol Screening, Physical Exams, Honesty Testing, Genetics Screening--Deo
They Discriminate? An Empirical Study, Donald H. Stone. 25 Akron L Rev 367 (Fall 1991). :
Pregnancy and Sex-Based Discrimination in Employment: A Post-Aielio Analysis, Note, 44 U Cin L Rev 57 {1975).
The Price of Equal Opportunity: The _Efﬁcichcy of Title VII After Hicks, Note. 45 Case W Res L Rev 507 (Winter 1995).
The Prima Facie Case of Comparable Worth, Craig E. Johnsosn. 11 Ohio N U L Rev 37 (19384}, _
Private Problem, Public Solution: Affirmative Action in the 21st Century, Darletie C. Goring. 33 Akron L Rev 209 (2000).
Procedural Aspects of Title VII Litigation: Pitfalls for the Unwary Attorney, Julia Keller Casey and Sheldon Slaybod. 7U
Tol L Rev 87 (1975). ’ :
Public Employers’ Duty to Accommodate Disabilities Defined, Donald F, Woodcock. 6 Gotherman’s Ohio Mun Serv 4]
(July/August 1994). ,
Questions for Clients in Employment Discrimination Cases, Kevin E. Joyce. 6 Ohio Law 14 (November/December 1992).
Race And Child Placement: The Best Interests Test And The Cost Of Discretion, Twila L. Perry. 29 ¥ Famy L 51 {1990-91).
Raza Womyn (sic) Engaged in Love and Revolution; Chicana/Latina Student Activists Creating Sage Spaces Within the
University. Anita Tijerina Revilla, 52 Cle 8t L Rev 155 (2005).
Reasonable Accommodation Under the Americans With Disabilities Act: How Much Must One Do Before Hardship Tumns
Undue? Comment. 59 U Cin L Rev 1311 {Spring 1991),
The Reasonable Woman Standard, Hon, Alice Robie Resuick. 19 Ohio N UL Rev 17 ( 1992).
The Recent “Respectability” OF Summiary Judgments And Directed Verdicts In Intentional Age Discrimination Cases: ADEA
Case Analysis Through The Supreme Court's Sumsmary Judgment “Prism,” Frank J. Cavaliere. 4] Clev St L Rev 103 (1993).
Regulating Workplace Sexnal Harassment and Upholding the First Amendment—Avoiding a Collision, Nadine Strossen. 37
Vill L. Rev 757 (1992).
The Rehabilitation Act Is a Trojan Horse, Mary A. Lentz, 35 Ohio Sch Boards Ass'n J 2 (February 1991).
Rehabilitation Act May Require Child Care Leave for Disabled Adoptive Mother. 2 Eraployment Prac L, Monthly | (Fanuary
19933,
The Rehnquist Court and Title VI Disperate Impact Theory: dronio’s Burden Allocation and the Retreat from Griggs, Ronald
Tumner. 16 Ohio N U L Rev 139(1989),
Remembering Mrs. Murphy: A Remedies Approach to the Conilict Between Gay/Lesbian Reaters and Religious Landiords,
Marie A. Failinger. 2% Cap U L Rev 383 (2001). '
Removing the Effect of Disclosures from Federal Employment Discrimination: Stripping Away the Last Vestiges of the
After-Acquired Evidence Doctrine. Note. 47 Case W Res L Rev 117 {Fall 1998).
‘The Respective Burdens OF Proof In Title VII Cases: Price Waterhouse v, Hopkins Confuses The Issue, Note. 23 Akron I
Rev 269 (Fall 1989).
Responsibilities of Employers Toward Mentally Disabled Persons Under the Americans With Disabilities Act, Karen Mika
and Denise Wimbiscus. 11 7 L & Health 173 (1996-97).
Rethinking Civil Rights and Employment at Will: Toward a Coherent National Discharge Policy, Ann C. McGinley. 57 Ohio
St 1. J 1443 {1996). ’
Retreat From Intermediate Scrutiny in Gender-Based Discrimination Cases, George S, Crisci. 32 Case W Res L Rev 776
(1982). ,
Revising job descriptions, Betsy Cinadr McCafferty. 40 Ohio Sch Boards Ass'n J 4 (June 1996).

- Sacrificing Statutory Rights on the Altar of Pre-Dispute Employment A greements Mandating Arbitration, Comment, 2§ Cap
U L Rev 455 (2000).
School Violence and fts Effect on the Constitutionality of Public School Uniform Policies, Note. 297 L & Educ 113 (January
2000y,
Section 1981 And Discriminatory Discharge: A Contextual Analysis, Comment, 64 Temp 1. Rev 173 (Spring 1991).
Sex Bias in Housing, Betsey Friedman. 24 Clev St L Rev 79 (1675).
Sex Discrimination: Law Enforcement Issues for Changing Times, Johnnie L. Johnson, Jr. 29 Ohio N U L Rev 673 (1993,
Sex Discrimination: Psychological Injury from Hostile Work Environment Sexua] Harassment--Harris v Forklift Systems,
Inc., Note. 20 U Dayton L Rev 1049 {Spring 1995},
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- 8ex Discrimination 101: Developing a Title IX Analysis for Sexual Harassment in Education, Stefanie H. Roth, 23 JL &

Educ 459 (Fall 1994).

Sexual Harassment Complaint Procedures Benefit Both Employees and Employers, Gregory P. Szuter. 67 ClevB J 8 {October
1996).

Sexual Harassment—-Do You Know It When You See 7 1 Employment Prac L Monthly 21 (March/April 1992).

Sexual Harassment: The Employer's Liability, Stanley B. Kent. 66 Clev'B J 12 (October 1995),

Sexual Harassroent in the Schools--Impact of Recent Title VII and Title IX Decisions, Mary A, Lentz. 10 Baldwin's Ohio
Sch L ¥ 33 (July/August 1998).

Sexual Harassment in the Workplace, Jonathan J. Downes. 35 Cities & Villages 11 (June 1987).

Sexual Harassment in the Workplace: A New Frontier in the Law of Torts, James D. Dennis. 29 Ohio N UL Rev 613 (1993).
Sexual Harassment in the Workplace: A Primer, Barry 8. Roberts and Richard A. Mann. 29 Akron L Rev 269 (Winter 1996},
Sexual Harassment in the Workplace: How Arbitrators Decide, Mollie H. Bowers, E. Patrick MeDermott, 48 Clev St L Rev
439 (2000).

Sexual Harassment in the Workplace: Tips on Prevention and Protection, Donald R. Keller. 43 Cities & Villages 6
{September/October 1995). ’

Sexual Harassment: No Need to Wait for the Nervous Breakdown, Mary A. Lentz. 5 Baldwin's Ohio Sch L J 69 (November/
December 1993).

Sexual Harassment—Is the Standard for Reasonable Care Reasonable?, Phyliss Katz. 46 Cities & Villages 7 (September/
October 1998).

Sexual Harassment--Prophylactic Measures, Joe A, Sintmons. 29 Ohio N U L Rev 651 (1993).

Sexual Harassment: Telling the Other Victims’ Story, Michael §. Greve. 23 N Ky L Rev 523 (1996,

Shifting Burdens of Proof Under Disparate Impact Analysis: Conflict and Problems of Characterization, Comment. 27 Pug
L Rev 535 (Spring 1989).

Should The Tail Wag The Dog? One- Versus Two-Tailed Statistical Tests in Title VII Employment Discrimination Litigation,
Comment. 18 Cap U L Rev 445 {Fall 1989),

The Sixth Circuit Court of Appeals Validates An Employee's Unsupervised Release of a Claim Under the Age Discrimination
in Employment Act: Runyan v. National Cash Register Corp., G. Roger King. 18 U Tol L Rev 589 (Spring 1987).

Small Employers Covered By Ohio's Handicap Law, Michael P. Harvey. 6 Ohio Law 12 (July/August 1992).

The Smoking Gun: E-mail in the Workplace, Janet E. Hales and Janis E. Susalla Foley. 45 Tol B Ass'n News 1 {November
1997). :

Spallone v United States: Simply a Case of an Abuse of Discrstion?, Comment. 40 Case W Res L Rev 1147 (1989-90).
The Standard of Employer Liability Under the Americans with Disabilities Act of 1990, Natalic Paimer Jones Storch. 66
U Cin L Rev 931 (Spring 1998). :

Standardized Testing: Policy Implications For Employment In Education, Katherine Ann Blasik and Robert J. Simpson. 17
J L & Educ 243 (Spring 1988).

Standing on Shaky Ground Under the Fair Housing Act, Dash T, Douglas. 34 Akron L Rev 613 (2001).

State ERAs And Employment Discrimination, Bruce J. Altschuler. 65 Temp L Rev 1267 (Winter 1992).

Statutory Analysis of the Familial Status Provision of the Fajr Housing Amendments Act of 1988~Or, Why Do 1 Have to
Live With Those Cunain~Climbing Rug Rats?”, Comment. 17N Ky L Rev 215 (1989).

Statutory Protection For The Discriminatorily-Discharged Partner: Two Recent Decisions, Commuent. 13 U Dayton L Rev
311 (Winter 1988). i

Stop Harassing Her or We'll Both Sue: Bystander Sexual Harassment, Note. 50 Case W Res L Rev 501 (Winter 1999).
Strong Sexual Harassment Policy May Provide Effective Defense. 1 Employment Prac L Monthly 57 {October 1992),
Students As Victims of Sexual Harassment: The Evolving Law. Martha M. MeCarthy. 27 TL & Educ 401 (July 1998),
Students With Diabetes: Is There Legal Protection?, Michael K. Vennum, 24 J L & Educ 33 {Winter 1995).

Substantial equivalency and the future of fair housing in Ohio, G. Michael Payton and Matthew D. Miko. 57 Clev St L Rev
257 (2009),

The Supreme Court and Employer Liability for Supexvisory Sexual Harassment: Meritor Saving Bank, FSB v Vinson, 106
5.Cr 2399 {1986), Note. 7 J L & Com 477 (1987).
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4112.02 Unlawful discriminatory practices, OH 8T § 4112.02

Supreme Court Defines Hostile Work Environment, 2 Employment Prac L Monthly 25 (November/December 1993), _
Supreme Court Rules that Sex Harassment Need Not Sexiously Affect an Employee’s Psychological Well-Being to be
Actionable, Dona F. Woodcock. 6 Gotherman's Ohic Mun Serv | (January/Pebruary 1994).

The Supreme Court's Denial of Certiorari in Dallas Fire Fighters Leaves Unsettled the Standard for Compelling Remedial
- Interests, Comument. 50 Case W Res L Rev 759 (Spring 2000} '
Sutton v. United Airlines, Inc.: Limiting the Protections Available to Disabled Individuals Under the ADA, Rateb M.

- Khasawneh. 29 Cap U L Rev 761 (2082).

Bymposium on Genetic discrimination in employment and in health insurance. Dena S, Davis et al, 16 J L & Health 1
(2001-02). ‘

Symposium: The Americans With Disabilities Act--Introductory Comments, Dawn V. Martin. 8 J L & Health 1 (1993-94).
The “Tainted decision-making approach”: A solution for the mixed messages Batson gets from employment discrimination.
Note, 56 Case W Res L Rev 769 {Spring 2006).

Taking The Early Flight Out To Pasture: The Second Circuit Adds A New Wrinkle To Volunlary Early Retirement Programs

Under The Age Discrimination In Employment Act, Note. 39 Case W Res L Rev 577 (1988-89).

Taming the nature of the beast: why a reasonable accormmodation for a perceived disability should no longer be considered
the ADA's necessary evil. Comment, 32 U Day L Rev 63 (Fall 2006),

The teacher's pet, Ben Wills, 38 Ohio Sch Boards Ass'n J 2 (March 1994),

Tester Standing in Employment Discrimination Cases Under 42 USC § 1981, Note. 41 Clev St L Rev 381 (1993).

Time is Running Out: Revise Exccutive Order 11246. Clarence M. Pendleton, Jr., 13 Ohie N U L Rev 404 (1986).

Title IIT of the Americans With Disabilities Act--Heslth Care Providers and Medical Care Facilitics, Leonore H. Tavill. 4
Health L ¥ Ohio 6 (July/August 1992).

Title VII And Rule 301: An Analysis Of The Wasson and 4ronio Decisions, Hugh Joseph Beard, Jr. 23 Akron L Rev 105
(Fall 1989).

Title VII And Sex Discrimination In Employment: Disparate Treatment And Disparate Impact In The Sixth Circuit Court
of Appeals, Survey. 19 U Tol L Rev 433 (Winter 1988).

Title VIL: Legal Protection Against Sexual Harassment, Arthur I Marineili, Jr. 20 Akron L Rev 375 (Winter 1987).

Title VII: Misapplication of the Business Necessity Dcfense—-UAW v, Jolnson Controls, Inc., Note. 15 U Dayton L Rev
241 (Winter 1990), :

Title VII's Flight Within First Amendment Radar: The Outer Cosmos of Employer Liability for Workplace Harassment

Absent a Tangibly Discriminatory Employment Action, John H. Marks. 25 U Dayton L Rev 1 (Fall 1999).

Title VII Tenure Litigation in the Academy and Academic Freedom--A Cuirent Appraisal, Thomas Grexa. 96 Dick L Rev

11 (Fall 1991).

Tobacco Smoke Sensitivity Requires Accommodation. 2 Employment Prac I Monthly 7 (February 1993),

UAW v Johnson Controls: The Supreme Court Fails to Get the Lead out, Overlooks Feial Harm Resulting from Workplace
Exposure, Note, 40 Clev St L Rev 261 {1992).

Understanding Gender-Based Wage Discrimination: Legal Interpretation and Trends of Pay Equity in Higher Education,
Gaye Luna, 19 J L & Educ 371 (Suwmmer 1996).

Undoing Our Selves: The Error of Sacrificing Speech in the Quest for Equality, John M. Blim. 56 Ohio St L J 427 (1995).
United Auto Workers v. Johnson Controls, Inc.: One Small Step For Womankind, Note. 25 Akron L Rev 413 (Fall 1991).
The Use of Interpreters For the Deaf and the Legal Community's Obligation to Comply With the A.D.A., Jo Ann Simon.
S JL & Health 155 (1993-54),

The Value of the EBOC: Reexamining the: Agency's Role in Employment Discrimination Law, Michael Seimi. 57 Ohio St

LJ1{1996).

Verbal Sexnal Harassment On The Job As Infentional Infliction Of Emotional Distress, Benson A. Wolman, 17 U Tol L
Rev 245 (Fall 1988), _
Wanted: black teachers... apply at any local board of education, Will E, McCarther and William E. Gordon. 34 Ohio Sch
Boards Ass'n J 8 (March 1990).

Watson And Subjective Hiring Practices: The Continuing Saga Of Industrial Psychology, Title VIl And Personnel Selection,
Comment. 22 Akron L Rev 599 (Spring 1589),
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Weaning Ohio employers off of lactation discrimination; The need for a clear interpretation of Ohio's pregnancy
discrimination act following Allen v. Totes/Isotoner Corp., Shannon Byrne. 59 Clev StL Rev 265 (2011).

What Makes Wrongful Disctimination Wrong? Biases, Preferences, Stereotypes, And Proxies, Larry Alexander. 141 U Pa
L Rev 149 (November 1992), ’

Wheeler v. Hurdman: The Distinction Between Partners and Employees Under The Federal Antidiscrimination Laws, Note,
8 JL & Com 375 (1988). : : :

Which suit would you like? The employer's dilemma in dealing with domestic viclence. John E. Matejkovic, 33 CapUL

Rev 309 (Wiater 20043, .

Who Owns Rights: Waiving and Settling Private Rights of Action, Judith A. McMotrow. 34 Vill L Rev 429 (Aungust 1989).
Workplace Censorship: A Response to Professor Sangree. 47 Rutgers L Rev 579 (1995),

You Hurt My Feelings, Now Pay Up: Should Objective Evidence Be Required to Support Claims for Emotional Distress
Compensation in Employment Discrimination Cases? Comment, 54 Case W Res L Rev 633 (Winter 2003),

Notes of Decisions (6982)

R.C. §4112.02, CHST § 4112.02
Current through 2013 File 11 of the 130th GA (2013-2014).

End of Bocument £ 2013 Thomson Reuters. No claim 1o oifginat 118, Govenment Works.
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