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NOTICE OF APPEAL

Appellant, Northeast Ohio Public Energy Council, pursuant to Ohio Revised Code

Sections ("R.C.") 4903.11, 4903.13 and S. Ct. Prac. R. 10.02, hereby gives notice to the Supreme

Court of Ohio and to the Public Utilities Commission of {?hio ("Appellee" or the "Commission")

of this appeal to the Supreme Court of Ohio from: 1) the Commission's Opinion and Order

entered in its Journal on July 18, 2012; and 2) the Conimission's Second Entry on Rehearing

entered in the Commission's Journal on January 30, 2013 in the above-captioned case.

On August 17, 2012, and pursuant to R.C. 4903.10, Appellant timely filed an Application

for Rehearing from the Opinion and Order dated July 18, 2012. On September 12, 2012, the

Appellant's Application for Rehearing and all other intervenor applications for rehearing were

granted by the Commission for further consideration. The Appellant's Application for

Rehearing ultimately was denied with respect to the issues being raised in this appeal by the

Commission's Second Entry on Rehearing entered in the Commission's Journal on January 30,

2013.

Appellant files this Notice of Appeal complaining and alleging that Appellee's August

17, 2012 Opinion and Order, and Appellee's January 30, 2013 Entry on Rehearing, are unlawful

and unreasonable, and that the Appellee erred as a matter of law in the following respects, each

of which were raised in the Appellant's Application for Rehearing before the Commission:

1 The Stipulation and Recommendation approved by the Commission on August 17,
2012 in Case No. 12-1230-EL-SSO (the "ESP 3 Stipulation") violates R.C.
4928.143(C)(1) because it is not "more favorable in the aggregate as compared to the
expected results that otherwise apply under [an MRQ]:"

2. The Comnaission erred in considering qualitative factors to determine whether the
ESP 3 Stipulation is "more favorable in the aggregate as compared to the expected
results that otherwise apply under [an MRO].°"

3. The Com,mission erred in approving the ESP 3 Stipulation because the ESP 3
Stipulation fails a quantitative analysis under R.C. 492$,143(C)(l).
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4. The Commission erroneously concluded that, for purposes of calculating the benefits
of the ESP 3 Stipulation as compared with the expected results of an MRO,
FirstEnergy would be awarded a$d0S million distribution rate increase by the
Commission in a hypothetical distribution rate case during the two-year period of the
ESP 3 Stipulation.

S. The Commission erred in concluding that the ESP 3 Stipulation satisfies the
Cor:amission's three-part test for deteranining the reasonableness of a stipulation.

6. The Commission erred in concluding that the ESP 3 Stipulation is the product of
serious bargaining because there was no genuine participation from residential
consumers.

7. The Commission violated NOPEC's due process rights under the Ohio Constitution
when it unlawfully took administrative notice of portions of the record from
separate, already completed, proceedings, despite the fact that NOPEC and other
non-signatory parties to the ESP 3 Stipulation did not have knowledge of and/or an
opportunity to explain and rebut the facts administratively noticed.

WHEREFORE, Appellant respectfully submits tlyat Appellee's July 18, 2012 Opinion

and Order, and the Commission's 7anuary 30, 2013 Second Entry on Rehearing, are

unreasonable andlor unlawful and should be reversed. This case should be remanded to the

Commission with instructions to correct the errors complained of hereirs,

6187017v6 3 App. Appx. 000003



Respectfully submitted,

^^.13 ^J^----
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BEFORE

THE PUBLIC UTILI'fIE5 COMMISSION OF OHIO

In the Matter of Ohio Edison Cornpany,
The Cleveland Electric IIluminating
Company, and The 'f oledo Edison
Company for Authority to Provide for a
Standard Service Offer Pursuant to Section
4928.143, Revised Code, in the Fozxn of an
Electric Security Plan.

)
)
)
)
)
}
}

Case No. 12-1230-EL-SSO

OPINION AND ORDER

The Commission, considering the above-entitled application, hereby issues its
opinion and order in this tnatter.
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NewEnergy, Inc.

Eimer, Stahl, IClevorn & Solberg, LLP, by David M. Stahl, 224 South Michigan
Avenue, Suite 1100, Chicago, Illinois 60604, on behalf of Constellation NewEnergy andd
Exelon Generation Company, LLC.

Matthew J. Satterwhite, Steven T. Nourse, and Marilyn McConnell, American
Electric Power Service Corporation, One Riverside I'laza, Columbus, 0hio 43215, on behalf
of Ohio Power Company.

Joseph M. Clark, 6641 North High Street, Suite 200, Worthington, Ohio 43085, and
Ice Miller LLP, by Asim Z. Haque, Christopher L. Miller, Gregory J. Dtum, and Alan G.
Starkoff, 250 West Street, Columbus, Glv.o 43215, on behalf of Direct Energy Services, LLC,
and Direct Energy Business, LLC.

Craig I. Smith,15700 Van Aken Boulevard, Shaker Heights, Ohio 44120, on behalf of
the Material. Sciences Corporation,

Boehm, Kurtz, & Lowry, by Michael L. Kurtz, David Boehm, and Jody Kyler, 36
East Seventh Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Williams, Allwein & Moser, by Christopher J. Allwein, 1373 Grandview Avenue,
Suite 212, Columbus, Ohio 43212, and Robb Kapla, 85 Second Street, Second Floor, San
Francisco, California 94105-3459, on behalf of the Sierra Club,

Williams, Allwein & Moser, by Christopher J. Allwein,1373 Grandview Avenue,
Suite 212, Columbus, Ohio 43212, on behalf of Natural Resources Defense Council.

Gregory J. Poulos, 471 East Broad Street, Suite 1520, Columbus, Ohio 43215, on
behalf of EnerNOC, Inc.

Jeanne W. Kingery, 155 East Broad Street, 21st Floor, Columbus, Ghio 43215, on

behalf of Duke Energy Ohio, Inc.
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Amy B. Spiller, 139 East Fourth Street, Cincinnati, Ohio 45202, on behalf of Duke
Energy Retait Sales and Duke Energy Commercial Asset Management.

Bricker & Eckler, LLP, by Lisa McAlister and J. Thomas Siwo, 100 South Third
Street, Columbus, 0hio 43215-4291, on behalf of 0hio Manufacturers Association,

Cathryn N. Loucas, 1207 Grandview Avenue, Suite 201, Columbus, C}hio 43212, on
behalf of Ohio Environrnental Council.

Colleen Mooney, 231 West Lima Street, Findlay, Ohio 45840, on behalf of Ohio
Partners for Affordable Energy.

Theodore S. Robinson, 2121 Murray Avenue, Pittsburg, Pennsylvania 15217, on
behalf of Citizen Power.

Judi L. Sobecki, 1065 Woodman Drive, Dayton, Ohio 45432, on behalf of Dayton
Power & Light, Inc.

McNees, Wallace & Nurick, LLC, by Frank P. Darr, Samuel C. Randazzo, and
Matthew R. Pritchard, Fifth Third Centez, 21 East State.Stxeet, Suite 1700, Columbus, Ohio
43215-4228, on behalf of Industrial Energy Users Ohio.

Sherry B. Cunz1ingham, Director of Law, City of Akron, 161 South High Street, Suite
202, Akron, Ohio 44308, and MctVees, Wallace & Nurick, LLC, by Joseph E. Oliker, Fifth
Third Center, 21 East State Street, Suite 1700, Columbus, Ohio 43215-422$, on behalf of the
City of Akron,

Justin M. Vickers, 35 East Wacker Drive, Suite 1600, Ctucago,lllinvas 60601-2110, on
behalf of the Environmental Law & Policy Center.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, OEdo
43215, on behalf of Cleveland Municipal School District.

Matthew White, 6100 Emerald Parkway, Dublin, Ohio 43016, and Bell & Royer Co.,
LPA, by Barth E. Royer, 33 South Grant Avenue, Colurnbus, Ohio 43215, on behalf of
Interstate Gas Supply, Inc.

Brickfield, Burchette, Rii
Jefferson Street, N.W., 8th Floor,
Steel Marion, Inc.

ts & Stone, P.C., by Michael K. Lavanga, 1025 Thomas
West Tower, Washington, D.C. 20007, on behalf of Nucor
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Christopher Horn, 3030 Luclid Avenue, Suite 406, Cleveland, Ohio 44118, on behalf
of Cleveland Housing Network, the Empowexment Center of Greater Cleveland, and the
Consurn.er- Protection Association.

9PINI4N:

1. HISTORY OF THE PROCEEDINGS

On April 13, 2012, Ohio Edison Company (OE), The Cleveland Electric 1llununating
Company (CEI), and The Toledo Edison Company (TE) (collectively, FirstEnergy or the
Companies) filed an application pursuant to Section 4928.141, Revised Code, to provide
for a standard service offerr (SSO), commencing no later than June 20, 2012. The
application is for an electric security plan (ESl?), in accordance with Section 4928.143,
Revised Code, and the application includes a stipulation and recommendation
(Stipulation) agreed to by various parties regarding the terms of the proposed ESP (ESP 3).
In the Stipulation, FixstEnergy represents that it and numerous other parties engaged in a
wide range of discussions over a period of time related to the development of the ESP 3,
which extends, with modifications, the stipulation and second supplemental stipulation
(Combined Stipulation) modified and approved by the Commission in Case No.10-388-
EL-SSO (ESP 2 Case) for an additional two years. By entry issued April 19, 2012, the
attorney examiner established a procedural schedule, scheduling a technical conference
regarding the application for April 26, 2012, and setting the matter for hearing on May 21,
2012.

Moreover, pursuarnt to a request contained in PirstEnergy's application, on April 19,
2012, the attorney examiner granted intervention in this proceeding to all parties who
participated as intervenors in the ESP 2 Case: Ohio Consumers' Counsel (pCC), Ohio
Energy Group (GPG), The Kroger Company (Kroger), Industrial Energy Users-Ohio (IEU-
Ohio), Ohio Partners for Affordable Energy (OPAE), Nucor Steel Mari.or4 Inc. (Nucor),
Constellation New Energy, Inc., and Constellation Energy Comrnodities Group, Inc.,
(jointly, Constellation), the city of Cleveland (Cleveland), the Ohio Environmental Council
(OEC), the Environmental Law and Policy Center (ELPC), the Ohio Hospital Association
(OHA), the Ohio Mariufacturers' Association (OMA), The Neighborhood Environmental
Coalition, The Empowerment Center of Greater Cleveland, United Clevelanders Against
Poverty, Cleveland Housing Network, and The Consumers for Fair Utility Rates
(collectively, Citizens' Coalition), Northwest Ohio Aggregation Group (NOAC), Natural
Resources Defense Council (NRT?C), Direct Energy Services, LLC (Direct Energy), Citizen
Power, Inc. (Citizen Power), Material Sciences Corporation (MSC), Ohio Schools Council
(OSC), Northeast Ohio Public Energy Council (NOPEC), the Assodation of Independent
Colleges and Universities of Ohio (AICUO), FirstEnergy Solutions Corporation (FES),
Morgan Stanley bpital Group, lnc. (Morgan Stanley), Council of Smaller Enterprises
(COSE), EnerNOC, Inc. (EnerNOC), the city of Akron (Akron), and CPower, Inc., Viridity
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Energy, Inc., Energy Connect, Converge, Inc., Enterprise Technologies, Inc., and Energy
Curtailment Specialists, Inc. (coIlectively, the Demand Response Coalition). Additionally,
on May 15, 2012, the attorney examiner granted motions to intervene filed by AEP Retail
Energy Pariners, LLC (AEP Retail), the Consumer Protection Association (CPA), Dayton
Power and Light Company (DP&L), Duke Energy Cornmercial Asset Management, Inc.
and Duke Energy Retail Sales, LLC (jointly, Duke), Exelon Generation Company, LLC
(Exelon), Interstate Gas Supply, Inc. (IGS), Ohio Power Company (Ohio Power), Retail
Energy Supply Association (RESA), and the Sierra Club (Sierra Club). On that sarne date,
the aitorney examiner granted motions for admission pro hac vice filed by Michael
Lavanga, Justin Vickers, and Theodore Robinson.

On April 24, 2012, ELPC, NRDC, NOPEC, NQAC, QCC, and the Sierra Club
(colIectively, the Qhio Environmental and Consumer Advocates or OCEA), filed an
interlocutory appeal argoing that the procedural schedule set by the attorney examiner
does not provide significant time for intervenors to adequately prepare. Thereafter, on
Aprll 25, 2012, the Commission granted in part, and derded in part, certain waivers of the
standard filing requirements found in Rule 4901;1-35, O.A.C., filed by pixstEnergy.
Additionally, on April 26, 2012, OCEA filed a joint motion to extend the procedural
schedule and continue the evidentiaxy hearing. Shortly thereafter, on Apri127, 2012, AEP
Retail filed a motion to modify the procedural schedule to afford the parties more time to
conduct discovery. By entry issued May 2, 2012, the attorney examiner denied QCEA's
interlocutory appeal, but granted the motions of OCEA and AEP Retail, with
modifications, to extend the procedural schedule. Specifically, the attorney examiner
rescheduled the evidentiary hearing for June 4, 2012.

Thereafter, on May 9, 2012, Direct Energy filed a motion to compel EirstEnergy to
respond to discovery. By entry issued on May 17, 2012, the attorney examiner granted in
part, and denied in part, Direct Energy's motion to compel. Add'ztionaily, on May 29, 2012,
AEP Retail filed a motion to continue the hearing date. On June 1, 2012, NOPEC, NOAC,
and OCC joined AEP Retail's motion to continue the hearing. On that same day, the
attorney examiner denied the znotion to continue the hearing date.

The hearing commenced, as rescheduled, on June 4, 2012, and continued through
June 7, 2012. At the hearing, the attorney examiners granted the motion for adnussion pro
hac vice filed by Robb Kapla. Additxonally, the attorney examiners orally granted motions
for protective order filed by NOPEC and NOAC, as well as FirstEnergy, on the basis that
the information saught to be protected constituted trade secrets.

Twelve witnesses testified at the hearing. Th.ree witnesses testified in favor of the
Stipulation and the remaining witnesses testified in opposition to the Stipulation in
general or to certain provisions of the Stipulation. One witness testified on rebuttal. The
attorney examiners established a briefing schedule requixi.ng initial briefs by June 22,2012,
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arid reply briefs by June 29, 2012. Initial briefs were timely subn.litted by FirstEnergy, OCC
and Citizen Power (jointly, C)CC/CP}, MSC, ELPC, Nucor, RESA and Direct Energy, AEP
Retail, Sierra Club, OSC, OEG, EnerNOC, NOPEC and NOAC (jointly, NGPpCJNGAC),
Ohio Power, Exelon and Constellation, IEU-C3hio, IGS, and StaEf. Reply briefs were timely
submitted by FirstEnergy, OCC/CP, MSC, city of Akron, ELPC, Nucor, RESA and Direct
Energy, AEP Retail, Sierra Club, OEG, EnerNOC, NOPEC/NOAC, IEU•Ohio, IGS, and
Staff.

Pursuant to published notice, public hearings were held in Akron on June 4, 2012;
in Toledo on June 7, 2012; and in Cleveland on June 12, 2012.

II. DISCUSSION

A. Applicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced electric service in the context of significant,
economic and environmental challenges. In considering these cases, the Comznission is
cognizant of the challenges facing Ohioans and the electric power industry and is guided
by the policies of the state as established by the General Assembly in Section 4928.02,
Revised Code, as amended by Amended Substitute Senate Bill 221 (S.B. 221).

In addition, S,B. 221 amended Section 4928.14, Revised Code, wllich provides that,
beginning on January 1, 2009, electric utilities must provide customers with an SSO,
consisting of either a market rate offer (MRO) or an ESP. The SSO is to serve as the electric
utility's default SSQ. Section 4928.143, Revised Code, sets out the requirements for an ESP.
Section 4928.143(C}(1), Revised Code, provides that the Conunission is required to
deterrnine whether the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928,142,
Revised Code.

B. Surnmazv of the Sti2ulation

In this proceeding, certain parties submitted a Stipulation. According to the
Stipulatign, the signatory parties agree to and recommend that the Commission approve
and adopt aI1 terms and conditions contained within the Stipuiatiom The signatory parties
assert that the Stipulation essentiaLly extends the combined stipulation as partially
modified and approved by, the Commission in the ESP 2 Case for two additional years.
The Stipulation includes, inter alia, the following provisions:
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(1) For the period between June 1, 2013, and May 31, 2016, retail
generation rates for SBC7 will be determined by a descending-
clock format competitive bid process (CBP). In the CBP, the
Comparnies witl seek to procure, on a slice of system basis, 100
percent of the aggregate wholesale full requirements SSO
supply. The CBP wOl be conducted by an independent bid
manager. The bidding will occur using three products of
varying lengths and multiple bid processes over the ter.m of the
E5P 3. The bidding schedule has been modified from the ESP 2
so that the bids to occur in October 2012 and January 2013 will
be for a three-year period rather than a one-year period. All
bidders, including FES, may participate subject to the
limitations contained in the Stipulation. The independent
auction manager wi.ll select the winning bidder(s), but the
Commission may reject the results within 48 hours of the
auction conclusion. (Co. Ex. 1, Stip. at 7-8.)

(2) The Co.mpanies will provide their Percentage of Income
Payment Plan (PIPP) customers with a six percent discount off
the otherwise applicable price to compare during the period of
the ESP 3(Id, at 9).

(3) There will be no minimum stay far residential and srnall
commercial non-aggregation customers (Id, at 10).

(4) There will be no minimum default service rider, standby
charges, or rate stabilization charges. Unless otherwise noted
in the StipulativA all generation rates for the ESP 3 period are
avoidable, and there are no shopping credit caps. (Id. at 10.)

(5) Renewable energy resource requirements for the period of
june 1, 2014, through May 31., 2016, will be met by using a
separate request for proposal (RFP) process to obtain
renewable energy credits (RECs). If the Companies are unable
to acquire the required number of RECs through the RPP
process, then the Companies may seek the remaining needed
RECs through bilateral contracts. The costs related to the
procurement of all RECs, including costs associated with
admirustering the RFP, wiIl be included in Rider AER for
recovery in the year in which the RECs are utilized to meet the
Com.panies' renewable energy requirements, with any
reconciliation between actual and forecasted information being

-7-
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recognized through Rider AER in the subsequent quarter. (Id.
at 10-11,)

(6) The rate design currently in effect will rernain in place, except
as modified below. However, the Commission may, with the
Companies` concurrence, institute a changed revenue neutral
distribution rate design. (Id. at 12-)

(a) The average total rate overall percentage increase
for the 12-month period ending May 2015,
resulting from the CBP for customers on Rate GT,
Private Outdoor Lighting, Traffic Lighting, and
Street Lighting rates shall not exceed a percentage
in excess of one and one-half times the systern
average overall percentage rate increase by the
Companies. If the average percent change by the
Companies is negative, then all lighting scheduZes
shall be limited to a maximum increase of zero
percent and no cap shall be applied to Rate GT
customers.

(b) Any revenue shortfall resulting from the
application of the interruptible credits in Rider
OLR and Rider ELR will be recovered from all
non-interruptible customers as part of the non-
bypassable deznand side management and energy
efficiency rider (Rider DSE).

(c) The seasonality factors adopted in the ZiSP 2 Case
shall be adopted in this proceeding.

(d) Capacity costs that result from the PJM
Interconnection, LLC (RJlvi), capacity auctions
will be used to develop capacity costs for Rider
GEN.

(e) Rate schedule RS will have a flat rate structure.

(Id. at 12-13.)

-8-

(7) The Generation Service Uncollectible Rider (Rider NDLJ) shalI
be continued to recover non-distxibution related uncollectible
costs associated with supply cost from the CBP arising from
SSO customers and will be avoidable (Id. at 13-14).
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(8) The Generation Cost Reconczliation Rider (Rider GCR) wil] be
avoidable by customers during the period that the customer
Purchases retail electric generation service from a CRES
provider unless the allowed balance of Rider GCR reaches five
percent of the generation expense in two consecutive quarters
(IrJ, at 14).

(9) Recovery of costs through Rider DFC and Rider DGC may be
accelerated if such acceleration would be beneficial to
customers and other signatory parties (Id.).

(10) The Commission may order a load cap of no less than 80
percent on an aggregated load basis across all auction products
for each auction date such that any given bidder may not win
more than 80 percent of the tranches in any auction (Id, at 15).

(11) The Companies will honor the comrnitments they made in the
Combined Stipulation related to conducting .a maximum of
four RFPs through which the Companies will seek competitive
bids to purchase RECs, including solar RECs, through ten-year
contracts. The Companies will file with the Commission a
separate application for approval of an RFP the Companies.
deem most appropriate. The filing of the application shall be
within 90 days after the Commission's Opinion and Order or
final Entry on Rehearing in this proceeding. The number of
solar RECs will continue to be conditioned upon the SSO load
of the Compardes. The applications to the Commisszon, wiIl
seek approval of recovery of aII costs associated with acquiring
RECs through the ten-year contracts through Rider AER or
such other rider estabfished to recover such costs.
Additionally, such costs sha1l be recovered over the contract
period (including any period for reconciliation) and shall be
recovered irrespective of the Companies' need for RECs to
meet their statutory requirement. (Id. at 15-18.)

(12) During the ESP 3 period, no pxoceeding will be commenced
whereby. an adjustment to the base distribution rates of the
Companies would go into effect prior to June 1, 2016, subject to
riders and other charges provided in the tarsffs and subject to
the significantly excessive eamings test (SEET), except in the
case of an emergency pursuant to the provisions of Section
4909,16, Revised Code. The Companies are not precluded
during this period from implementing changes in rate design

.9-
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that are designed to be revenue-neutral or any new service
offering, subject to Commission approval. (fd. at 18-19.)

(13) The Delivery Capital Recovery Rider (Rider DCR) will continue
to be in effect to provide the Camparues with the opportunity
to recover property taxes, commercial activity tax, and
associated income taxes, and earn a return on and of plant-in-
service associated with distribution, subtransmission, and
general and intangible plant, including general plant from
FirstEnergy Service Company that supports the Companies
and was not included in the rate base determined in In re
FirstEnergyr Case No. 07-551-EL-AIR, et al., Opinion and Order
(January 21, 2009). The return earned on such plant will be
based on the cost of debt of 6.54 percent and a return on equity
of 105 percent determined in that proceeding utilizing a 51
percent debt and 49 percent equity capital structure. (Id, at 19)

For the twelve-month period from June 1, 2014, through May
31, 2015, that Rider DCR is in effect, the revenue collected by
the Companies shall be capped at $195 million; for the
following twelve-month period, the revenue collected under
Rider DCR shall be capped at $210 million, Capital additions
recovered through Riders LEX, EDR, and AMI, or any other
subsequent rider authorized by the Commission to recover
delivery-related capital additions, will be pxcluded from Rider
DCR and the annual cap allowance. Net capital additions for
plant-in-service for general plant shall be included in Rider
DCR provided that there are no net job losses at the Companies
or as a result of involuntary attrition due to the merger
between FirstEnergy Corp. and All.egheny Energy, Inc. (Id. at
20-21.)

Rider DCR will be updated quarterly, and the quarterly Rider
DCR update filing will not be an application to increase rates
within the meaning of Section 4909,18, Revised. Code. The first
quarterly filing will be made on or about April 20, 2014, based
upon the actual plant-in-service balance as of May 31, 2014,
with rates effective for bills rendered as of June 1, 2014. For
any year that the Companies' spending would produce
revenue in excess of that period's cap, the overage shall be
recovered in the following cap period subject to such period's
cap. For any year that the revenue collected under the
Companies' Rider DCR is less than the annual cap allowance,

-10-
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the difference between the revenue collected and the cap shall
be applied to increase the level of the subsequent period's cap.
(Id. at 21-23.)

(14) Any charges biUed through Rider DCR will be included as
revenue in the return on equity calculation for purposes of the
SEET test and will be considered an adjustment eligible for
refund (Id. at 23).

AdditionaIly, the Distribution Uncollectible Rider and the PIPP
Uncollectible Rider may be audited by an independent
consultant or Staff (Id. at 24).

(15) Network integration transmission services (Nl'1'9) and other
non-market-based Federal Energy Regulatory Comnussion
(TERC)/Regional Transznission Organization (RTO) charges
will be paid by the Companies for all shopping and non-
shopping load, and the amount shalt be recovered through the
Non-Market-Based Services Rider (Rider NMB). Winning
bidders and retail suppliers will renzain responsible for all
other FERC/RTO imposed or related charges such as
congestion and market-based ancillary services and losses,
which would be bypassable as part of Rider GEN. (Id. at 24.)

(16) All MTEP charges that are charged to the Companies shall be
recovered froin.-t customers through Rider NMB. The
Companies agree not to seek recovery through retail rates for
Midwest ISO (IvbSt7) exit fees or PJM integration costs from
retail customers of the Companies, The Companies further
agree not to seek recovery through retail rates of legacy
Regional Transmission Expansion and Plaruung (RTEP) costs
for the longer of; (1) the five-vear period between June 1, 2011,
through May 31, 2016, or (2) when a total of $360 million of
legacy RTEP costs have been paid by the Companies and have
not been recovered by the Companies through retail rates frorn
Ohio retail customers. (Id. at 25-27.)

(17) The demand response capabilities of customers taking services
under Riders ELR and OLR sha11 count toward the Companies'
compliance with peak demand reduction benchmarks as set
forth in Section 4928.66, Revised Code, and shalI be considered
incremental to interruptible load on the Corn.panies` system
that existed in 2008 (Id, at 28).

-11-
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(18) The following issues in the Companies' proposal for cost
recovery, Case No. 09-1820-EL-ATA, for the Ohio site
deployment of the smart gxid initiative were approved in the
ESP 2 Case as set forth below and shall continue under these
terrns and conditions. All other issues that were pending in
that proceeding were decided in that proceeding.

(a) Costs shall be recovered from customers of Op,
CEI, and `1'E, exclusive of rate scheduRe GT
customers.

(b) All costs approved in Case No. 09-1820-EL-ATA
associated with the project will be considered
incremental for recovery under Rider AMI.

(c) Recovery of the costs approved in Case No. 09-
1820-EL-ATA shall be over a ten-year period for
recovery under Rider AMI. The recovery of costs
over a ten-year period is limited to this FSP and
sha.ll not be used as precedent in any subsequent
AMI or smart grid proceeding.

(d) Return on the investment shall be at the, overall
rate of return from the Companies' last
distribution case.

(e) Rate base is defined as plant-in-service,
depreciafion reserve and arcumulated deferred
income taxes.

-12-

(f) All reasonably incurred incremental operating
expenses associated with the project will also be
recovered.

(g) During the term of the P5P 3, the deployment of
the smart grid initiative vvi11 not include prepaid
smart meters and there will be no remote
disconnection for nonpayment absent compliance
with the zequirements of Rule 4901,1-18-05,
O.A.C.

(h) The Companies shall not cornplete any part of the
Ohio site deployment that the United States
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Department of Energy does not match funding in
an equal amount.

(Id. at 29-30.)

(19) In lieu of the fixed monthly compensation provided pursuant
to Case No. 09,553-EL-EEC, the Companies will provide
funding to COSE, AICUO, OHA, and OMA for their roles as
energy administrators for completed energy efficiency
products in the following amounts, wfth such amounts being
recovered through Rider DSE: COSE, $25,000 in 2014, $50,000
in 2015, and $25,000 in 2016; AICUO, $41,333 in 2014, $21,000 in
2015, and $21,000 in 2016; OHA, $25,000 in 2014, $50,000 in
2015, and $25,000 irr. 2016; and OMA, $100,000 in 2014, $100,000
in 2015, and $50,000 in 2016 (Id. at 30-31).

(20) Duxing the term of the ESP 3, the Companies shall be entitled
to receive lost distribution revenue for all energy efficiency and
peak dernand reduction programs approved by the
Conymission, except for historic mercantile self-directed
projects. The collection of such lost distribution revenues by
the Compan.ies after May 31, 2016, is neither addressed nor
resolved by the terms of the Stipulation. (Id, at 31.)

(21) The Companies will continue funding the Cornmunity
Connections program under the same terrns and conditions
and amounts set forth in Case Nos, 07-551-EL-AIR, et al., and
08-935-EL-SSO, for the period of the ESP 3; however, provide
that the amount may be increased as a result of the energy
efficiency collaborative approval of such funding increase, and
the Comnussion approval of the increase and authorization of
recovery of the increased funding through Rider DSE or other
applicable rider. OPAE sh.all be paid an administrative fee
equal to five percent of the prograrn funding. (Zd, at 31-32.)

(22) An AICUO college or university member may elect to be
treated as a mercantile customer, and the Companies will treat
such college or university as a mercantile customer for the
limited purposes of Section 4928.66, Revised Code, provided
that the aggregate load of facilities situated on a campus and
owned or operated by the college or uruversity qualifies such
entity as a mercantile custorner and makes the college or
university eligible for any incentive, program, or other benefit

-13-
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made available to a mercantile customer pursuant to Section
4928.66, Revised Code (Id, at 32).

(23) The Companies will provide energy efficiency funding to the
city of Akron to be used for the benefit of OE customers in the
city of Akron in the following amounts, with such amounts
recovered through Rider DSE: $100,000 in 2()1.4, and $100,000 in
2015. The Companies also will provide energy efficiency
funding to Lucas County to be used for the benefit of TE
customers in Lucas County in the following amounts, with
such amounts recovered through Rider DSE: $100,000 in 2014,
and $100,000 in 2015. (Id. at 32-33.)

(24) The Companies are test deploying the Volt-Var Control
distribution and communication hardwaxe infrastructure and
software systems as part of the Ohio smart grid initiative
approved in Case No. 09-1820-EUATA. The results of the pilot
study, including analysis of the associated costs and benefits,
will be shared with the Commission and United States
Department of Energy as they become available. (Id, at 34.)

(25) For the period af June 1, 2014, through May 31, 2016, the
Companies will contribute, in the aggregate, $2 million to
support economic development and job retention activities
within their service areas. The Companies will not seek
recovery of such contribution from customers, and such
contribution will not be used to fund special contracts and/or
reasonable arrangements filed with the CommissiorL (Id.)

(26) The provisions regarding the Cieveland Clinic Foundation
agreed to in the Combined Stipulation shall continue under the
terms approved in the ESP 2 Case, which included that CEI will
be responsible for the cost of the electric utility plant, facilities,
and equipment to support the Cleveland Clinic's Main Campus
expansion plan to the extent that such cost might otherwise be
demanded by CEI from the Clinic in the form of a contribution
in aid of constructi.on or otherwise. CFI shall be entitled to
classify the original cost of investment made in utility plant,
facilities, and equipment at or below the subtransrnission level
as distribution plant-in-service subject to the Commi.ssion's
jurisdiction for ratemaking purposes at the time of the next
base rate case. The first $70 million of the original cost of such
plant, facilities, and equipment shall be funded by a non-

-14-
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bypassable distribution rider that shall apply to retail
residential, cornmercial, and industrial customers (exclusive of
customers on rate schedules STI„ TFiF, and POL). Fnrther, the
Cleveland Clinic Lvill be obligated to work in good faith to
instaU cost-effective energy efficiency measures in its facilities,
with, where needed, the assistance of an independent energy
facility auditor selected by the Clinic with input from the
Companies and Staff. The Cleveland Clinic will work with the
Companies and Staff for the purpose of committing its new
customer-sited capabilities to the Companies for integration
into thei.r Section 4928.66, Revised Code, compliance
benchmarks, in exchange for the Companies' investment in the
distribution utility plant, farilities, and equipament, (Id, at 34:-
37.)

(27) S7omestic automaker facili.ties that used more than 45 million
kilowatt-hours at a single site in 2009 will receive a discount on
usage which exceeds, by more than ten percent, a' baseline
energy consumption level based upon their average monthly
consumption for the year 2009. Any discount provided will be
collected based on a levelized rate for all three Companies
under Rider EDR from customers under the RS, GS, GP, and
GSU rate schedules. (Id. at 37.) .

(28) CEI agrees to continue the LEl7 streetlight program approved
in the ESP 2 Case for the city of Cleveland for the period of the
ESP 3 (Id, at 38).

(29) The Companies agree to continue providing enhanced
customer data and information and web-based access to such
information, subject to and consistent with the Commission's
rules (td. at 39),

(30) The Companies' corporate separation plan approved in In re

FirstEnergy, Case No. 09-462-EL-UNC, remains approved and
in effect as filed (Id,).

(31) The Companies will i'ile a, separate application to commence
recovery of any new or incremental taxes arising after June 1,
2011, whether paid by or collected by the Companies, and not
recovered elsewhere, the recovery of which is contemplated by
the Stipulation (Id.).

-15-
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(32) Time-differentiated pricing concepts as proposed by the
Companies and approved by the Commission in Case No. 09-
541-EL-ATA shall continue in effect through the term of the
ESP 3 (Id.).

(33) The Signatory Parties agree for them,selves, and recommend to
the Commissiom to withdraw from FERC cases PirstEnergy
Setvxce Co. v. PJM, Docket No. EL10-6-000, and Arnerican
Transmission Systems, Inc,, Docket No. ER09-1589-000 (Id, at 40).

(34) The Companies will make available $1 million dollars to OPAE
for its fuel fund prograzn, allocated as $500,000 in 2015, and
$500,000 in 2016 (Id.).

(35) In order to assist low-income customers in paying their electric
bills from the Companies, the fuel fund provided by the
Companies shall be continued consisting of $4 million to be
spent in each calendar year from 2015 through 2016 (Id.).

(36) Nothing in the Companie,s' proposed ESP 3 is intended to
znodify the Comm.ission's order in Case No. 10-176-EL-ATA
(Id. at 42),

(37) MSC agrees to dismiss with prejudice its complaint against TE,
filed in Case No,12-919-EL-CE5, upon Commission approval of
the Stipulation, which authorizes TE to bill and collect a charge.
of $6.00 per kVa of billing demand under Rider EDR (Cd,),

(38) The FSP 3 is more favorable in the aggregate as.compared to
the expected results that would otherwise occur under an MRO
alternative, represents a serious compromise of complex issues,
and involves substantial customer benefits that wou(d not
otherwise have been achievable (Id. at 40).

C. Procedural Issues

1, Waiver of Filing Requirements

-16-

OCC/CP claim that procedural due process has been denied in this proceeding.
Specifically, ()CC/C1' note that the Commission granted, in part, and denied, in part, the
Companies' motion for a waiver of certain filing requirements contained in Rule 4901;1-35-
03, Ohio Adnlinistrative Code (O.A<C.). However, OCC/CF claim that granting the
waivers, in part, denied parties' due proCess rights. OCC/CP acknowledge that, on
June 1, 2012, the attorney examiner granted a motion to compel discovery submitted by

App. Appx. 000027



12-1230-EL-SSC) -17-

AEP Retail and that the Companies subsequently complied with the discovery request,
providing additional analysis regarding the impact on custom.ers' bitls of the proposed
ESP 3.

FirstEnergy responds that the Comnu,ssion properly granted certain waivers of the
filing requirements. FirstEnergy arga:es that UCC/Q' had the opportunity to respond to
the motion requesting waivers and that they took advantage of that opportunity by filing a
memaranduzn contra the motion for waivers.

The Comrrassion finds that any claims by OCC/CP regarding the waivers of the
filing requirements are not timely. FzxstEnergy filed a motion for waivers of the filing
requirements on April 13, 2012, contemporaneous with the filing of the application
Several parties timely filed memoranda contra the motion. Subsequently, on April 25,
2012, the Commission granted, in part, and denied, in part, the request for waivers of the
.filing requirements. Neither OCC nor CP filed an application for rehearing of the April 25,
207:2, Entry within 30 days of the issuance of the Entry as required by Section 4903.10,
Revised Code. Accordingly, any claims by UCC or CI' regarding the waivers are not
timely and should be disregarded.

2. Administrative Notice

Moreover, acC/CP, AEP Retail, ELPC, and NOPEC/NOAC argue that the
Conunission should reverse the attorn.ey exazzuners' ruling taking administrative notice of
parts of the record from Case No. 09-906-EL-SSO and the ESP 2 Case. aCC/CP contend
that the attorney examiners' ruling taking administrative notice of the record from the
previous cases was uinreasoztable and unlawful. oCC/CP concede that the Companies
requested that administrative notice be taken of the record in the ESP 2 Case in the
application filed in this proceeding on April 13, 2012, and that, at hearing, the examiners
required the Companies to submit a list of specific documents for which ad tinistrative
notice was requested rather than the entire record of the ESP 2 Case (Tr. I at 29).

NOPEC/NOAC contend that, although there is precedent for taking administrative
notice in Como.tission proceedings, such precedent is inapplicable here because the parties
did not have prior knowledge of the facts to be administratively noticed and were not
provided with the opportunity to rebut such facts. NOPEC/NOAC argue that, although
FirstEnergy had requested the Commission to take adrnizustrative notice of the record in
the ESP 2 Case in its application, they did not have knowledge of the specific facts to be
administratively rioticed until the thixd day of the hearing when FirstEnergy provided a
list of documents at the request of the attorney exan-dners. AEP Retail and ELPC also
clairn that parties had no prior notice of the facts administratively noticed, stating that
parties had no way of knowing which facts from the ESP 2 Case would be administratively
noticed. ELPC also claims that parties had no opportunity to explain and rebut the
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administratively noticed facts because the examiners did not rule on FirstEnergy's request
for administrative notice until the third day of the heaxing,

OCC/CP argue that the Commission may not take adminisfrative notice of the
record in another case if the decision lessens the Companies' burden of proof, noting that
administrative notice, even when taken, has no effect other than to relieve one of the
parties of the burden of resorting to the usual forms of evidence and that administratEve
notice does not mean that the opposing parties are prevented from disputing the matter by
evidence if the opposing matter believes it is disputable. Ohio Bell Tel. Co. a, Pub. Iltid.
Comm., 301 U.S. 292, 301.-302, 57 S.Ct. 724,81 L.Ed,1093 (1937). Moreover, OCC/CP claim
that the non-signatory parties did not have knowledge of the specific documents which
the Companies were requesting to be noticed until June 6, 2012, the third day of the
evidentiary hearing. OCC/CP contend that it is unreasonable to expect parties to conduct
discovery to detemnine the specific documents for which FirstEnergy sought
administrative notice or to subpoena witnesses who did not file testimony in this case.
4CC/CI' further claim that the effect of ttus ruling was to lessen the Companies' burden
of proof as prohibited by the Ohio Supreme Court in Canton Storage and Transfzr Co, v. Pub,
UtiC, Coinrn., 72 Ohio St,3d 1, 9,647 N.E.2d 136 (1995). OCC/CP claim that the reduction in
the burden of proof was prejudicial to the non-signatory parties in the proceeding because
the Companies bear the burden of proof in this proceeding. Section 4928.143(C), Revised
Code,

NaPECJNOAC and AEP Retail also argue that the attorney examiners erred in
talcing administrative notice of facts which were not undisputed. NOPEC/NOAC and
AEP Retail claim that the Ohio Rules of Evidence liznit admixustrative notice to
adjudicative facts not subject to reasonable dispute. Evid.R. 201(B),

FirstEnergy and Nucor respond that the Contmission properly took admin.istrative
notice of the record in the prior case. FirstEnergy and Nucor note that the arguments
raised in opposition to the taking of administrative notice already have been considered
and rejected by the Comcnission. ESP 2 Case, Entry on Rehearing (May 13, 2010) at 6,
FirstEnergy argues that the Companies provided notice to all parties in the application
filed on April 13, 2012, that the Companies sought administrative notice of the record in
prior cases and that the parties did not seek any discovery regarding the Companies'
request. Nucor also daims that the parties had every opportunity to contest or rebut
Nncor's evidence. The Companies also reject OCC/CP's and NOPEC/NOAC's claims
that the taking of administrative notice has reduced the Companzes' burden of proof. The
Companies claim that the Commission also rejected this argument in the £SP 2 Case. ESP
2 Case, Entry on Rehearing (May 13, 2010) at 7.

The Companies further argue that the attorney exarniners did not err by taking
adininistrative notice of opinions, as alleged by OCC/CP and NC7PEC/NCJAC,
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FirstEnergy notes that OCC/CP and NOPEC/NOAC cite to no case that holds that
administrative notice is inappropriate. Moreover, the Companies posit that administrative
notice is a rneans of putting evidence in the record rather than a finding that the evidence
is undisputed. The Companies argue that OCC/CP misinterpret Ohio Bell, failing to
appredate that the United States Supreme Court held in that case that "[Administrative
noticej does not mean that the opponent is prevented from disputing the matter by
evidence if he believes it disputable." Olzio Bell, 301 U.S. at 301-302,57 S.Ct. 724.

The Commission notes that, with respect to the arguments raised by parties
regarding the taking of administrative notice of certain docurnents, the Supreme Court has
held that there is neither an absolute right for nor a prohibition against the Commission's
taking administrative notice of facts outside the record in a case. Instead, each case should
be resoived on its facts. The Court fiarther held that the Conunission may take
administrative notice of facts if the complaining parties have had an opportunity to
prepare and respond to the evidence and they are not prejudiced by its introduction.
Canton Storage at B. In addition, the Court has held that the Commission may take
adm.inistrative notice of the record in an earlier proceeding, subject to review on a case by
case basis. Further, parties to the prior proceeding presumably have knowledge of, and an
adequ,ate opporturdty to explain and reb-at, the evidence, and prejudice must be shown
before an order of the Commission will be reversed. Allen v. Pub. lItit. Cornm,, 40 Ohio
St.3d 184, X85-18d, 532 N.E.2d 1307 (1988).

With respect to the claims that the Comrnission may not take administrative notice
of opirdons or that the Commission is bound by Evid.R. 201, the Commission notes that
the Court has placed no restrictions on taking administrative , notice of expert opinion
testimony, and we decline to impose such restrictions in this case. Thus, expert opinion
testimony may be administratively noticed if it otherwise meets the standards set forth in
Allen. Likewise, the narrow provisions for judicial notice the parties claim are set forth in
Evid.R. 201 are not consistent with the standards for Com.Ynission proceedings set forth in
Allen; and, in any event, no party has cited any case demonstrating that administrative
proceedings before the Commission are strictly bound by the C}hio Rules of Evidence.

In this proceeding, the Companies requested in the application filed on April 13,
2012, that administrative notice be taken of the full record of FirstEnergy's last SSO
proceeding, the ESP 2 Case, In the ESP 2 Case, the Commission had taken administrative
notice of an earlier proceeding, In re FirstEnergy, Case No. 09-906-EL-SSO (MRO Case);
thus, the record of the ESP 2 Case includes the full record of the MRO Case. No party filed
a memorandum contra or any other pleading in opposition to the request in the
application in this case. At the hearing, the attorney examiners requested that the
Companies provide a Iist of the specific documents for which administrative notice was
sought (Tr. I at 29). The Companies complied with the attorney examiners' request (Tr. III
at 11-12), and Nucor moved for administrative notice to be taken of one document (Tr. III
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at 19). Subsequently, the examiners took adncunistxative notice of the enurnerated
documents (Tr. III at 171).

The Commission affirms the ruling of the attorney examiners that the parties had
ample opportunity to prepare for and respond to the evidence administratively noticed in
the ESP 2 Case and the MRO Case. The ComTnission notes that, at the request of the
attorney examiners, FirstEnergy specified a relatively s:mall nu.mber of documents for
which it sought admi.nistrative notice (Tr. III at 11-12). Nucor supplemented this request
with the inclusion of a single document (Tr. III at 19). Nothing prevented any party to this
proceeding from making a similar discovery request of FirstEnergy, Nucor, or any other
party. However, despite that fact that the parties were on notice that FirstEnergy was
seeking adrnit-tistrative notice of documents in the record of the ESP 2 Case and the MRO
Case, there is no record that any party requested in discovery that FirstEnergy specifically
identity the evidence in the record of the ES,P 2 Case and the MRO Case that the Coxnpanies
intended to rely upon in this proceeding or that FirstEnergy refused such a request.
Further, although motions to compel discovery were filed by parties in this proceeding
and were promptly granted by the attorney examiners, no motions to compel discovery on
this issue were filed by any party.

Further, the Com mis^ sion notes that the parties had ample opportunity to explain or
rebut the evidence for wluch FirstEnergy sought adnunistrative notice, as the Commission
described in our ruling on this same issue in the ESP 2 Case. ESP 2 Case, Entry on
Rehearing (May 13, 2010) at 6-7. The parties had the opportunity to conduct fwther
discovery on FirstEnergy and any other party regarding any evidence presented in the
ESP 2 Case or the MRO Case. The record indicates that the parties had the opportunity to
serve multiple sets of discovery upon the Companies in this proceeding; for example, OCC
alone served six sets of discovery upon FirstEnergy (Tr. I at 18). Further, the parties had
the opportunity to request a subpoena to compel witnesses from the ESP 2 Case or the
MRO Case to appear for further cross-examination at hearing in this proceeding. The
parties had the opportunity to cross-examine the witnesses at this hearing regarding any
testimony presented in the ESP 2 Case or the MRO Case which was administratively
noticed in this proceeding; in fact, OCC did cross-examine Staff witness Fortney regarding
his testimony in the ESP 2 Case (Tr. II at 245-246, 250-251). Moreover, the parties had the
opportunity to present testimony at hearing in this proceeding to explain or rebut any
evidence in the record of the ESP 2 Case or the MRO Cuse which was administratively
noticed in this proceeding.

Further, the Commission finds that the parties have not demonstrated that they
were prejudiced by the taking of administrative notice of evidence in the record of the ESP
2 Case or the MRO Case. OCC/CP broadly claim that the taking of administrative notice
lessened ttle burden of proof on FirstEnergy. This claim has been rejected by the
Commission in identical circumstances. As we noted in the ES,P 2 Case, the circumstances
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in an 5Sa proceeding are not remotely analogous to those in Canton Storage. In Canton
Storage, the Court determined that the Comrnission "never expressly took administrative
notice of any testimony below." Canton Storage, 72 Ohio St.3d at 8, 647 N.E.2d 136,
Further, Canton Storage involved separate applications by 22 motor carriers seeking
statewide operating authozi.ty rather than three affiliated utilities filing a single application
for an electric security plan In Canton Storage, the Comn-ission relied upon shipper
testimony as a whole to support the applications rather than on testimony related to the
individual applicants, which the Court rejected as an elimination of a portion of the
applicant's burden of proof. ESP 2 Case, Entry on Rehearing (May 13, 2010) at 7,, citing
Canton Storage at 8-10. In this case, there is no claim that FirstEnergy used evidence from
one of the three affiliated electric utilities or from any other Ohio utility to bolster the case
of any of the companies.

In addition, in our ruling in the ESP 2 Case, the Commission specifically noted that,
pursuant to Section 4928.143(C)(1), Revised Code, the burden of proof was on FirstEnergy,
and the Conimission neither intended to nor elim,inated any portion of that burden of
proof on FirstEnergy by taking administrative notice of evidence in the prior proceeding.
ESP 2 Case, Entry on Rehearing (May 13, 2010) at 7-8. However, consistent with our ruling
in the ESP 2 Case, FirstEnergy, as well as every other party in this proceeding, is entitled to
rely upon the evidence admuustrat'ively noticed in the record of the prior proceeding to
meet its burden of proof, and the Commission may rely upon evidence administratively
noticed in reaching our decision in the instant proceeding.

Firially, the Comrnission notes that all claims of prejudice have been vague and
overly broad. No party has identified a single specific document for which adnunistrative
notice was taken that in any way prejudices such party. No party has presented any
arguments detailing how that party was prejudiced by the single document for which
Nucor sought administrative notice. Therefore, consistent with our holding in the I;SP 2
Case, we find that the taking of administrative notice of evidence in the prior proceeding
has not lessened or reduced FirstEnergy's burden of proof in any way, and we find that no
party has demonstrated that it has been prejudiced in any way in th9s proceeding.

3. Procedural Schedule

In additlon, OCC/CP argue that the parties were denied thorough and adequate
preparation for participation in this proceeding, in contravention of Rule 4901-1-16(A),
O.A.C. OCC/CS' claim that the parties had only 52 days to prepare for the hearing in this
proceeding and that the consequence of the procedural schedule was that parties were
liznited in their ability to conduct follow-up discovery on initial and later responses.
OCC/CP further note that the Companies filed a voluminous amount of material in the
docket on May 2, 2012, in response to the Commission's denial of certain waivers sought
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by the Companies, which QCC/CP claitn severely limited the parties' ability to conduct
discovery an the material.

FirstEnergy claims that the procedural schedule in this proceeding was appropriate
to consider the issues in dispute. The Companies note that Section 4928.143(C)(1), Revised
Code, sets a maximum period in which the Conunission should act upon an application
for an pSP. It does not set a rrdiumum period and the Conunission has previously rejected
claims that parties are entitled to the full 275-day period. ESP 2 Case, Entry on Rehearing
(May 13, 2010) at 8. The Companies also arg^ae that an expedited schedule was necessary
because the Companies seek to modify the auction currently scheduled for October 2012
and that any Conunission order modifying the auction must provide time for the
Companies to implement the changes as well as allow for consideration of applications for
rehearing (Co. Ex. 3 at 19; CCC Ex,1),

The Companies also claim that the parties had adequate opportunities for
discovery. The Companies claim that the parties fail to identify how they were prejudiced
by the discovery schedule and that the Companies timely responded to numerous
discovery requests served by intervenors (Tr. I, 18-19, 23b).

The Comnussion notes that, by entry dated April 19, 2012, the attorney examin.er
shortened the discovery response time in this proceeding to ten days. With the shortened
discovery response time, OCC was able to serve, and receive responses for, no less than six
sets of discovery prior to the hearing in tYtis proceeding (Tr. I at 18; Tr. IlI at 146-147).
Further, the Conunission notes tha.tmotions to compel discovery were filed by both Direct
Energy and AEP Retail; these motions were granted, at least.in part, and there is no
indacation in the recoxd that the Companies failed to timely comply with the discovery
orders. In addition, according to 0CC/CP, the Companies filed a°voluminous" amount
of material in the docket on May 2, 2012, in response to the denial of certain waiver
requests by the Comrnission. Thus, the Comrnission cannot find that OCC/CP were
denied the opportunity for through and adequate participation in this proceeding:

The Commission also notes that, on the last business day prior to the hearing,
tJCC/CP and other parties filed a motion for a continuance of the hearing. We note that
objective facts which may be considered in determining whether to grant a continuance
include the length of delay requested; whether other continuances have been granted; the
inconvenience to parties' witnesses and opposing counsel; whether the delay is for
legitimate reasons; whether the movant contributed to the necessity of the continuance;
and any other facts unique to the case. Niarn Investigations, Inc, v. Gilbert, 64 Ohio App.3d
125,128, 580 irt.E.2d 840 (1989). In this case, the attorney exanuner denied the motion for
a continuance based upon the following facts: the motion was filed on the eve of the
hearing; the Commission had previously granted an extension of the hearing date;
inconVerdence to the parties' witnesses and counsel, many of whom had made travel
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arrangements to attend the hearing; and the discovery which gave rise to the motion could
have been timely served and responded to, with minimal diligence by the moving parties
(Tr. I at 25-26), The Commission affirms the ruling of the exazniner denying the
continuance.

4. Admission of AEPR Exlu.bit 6

AEP Retail argues that the attorney examiners erred when they did not admit AEPR
Ex. 6 into evidence. AEP Retail subrnits that it offered AEPR Ex. 6 so?ely to illustrate how
the proposed three-year biended auction rates necessarily increase migradon risks and
how a migxation risk necessarily induces a CBP bidder to raise the price of its bid. AEP
Retail represents that AEPR Ex. 6 adopted the Companies' own projections of wholesale
rates under the current ESP 2 and the proposed ESP 3 blend; further, AEP Retail claitns
that, to illustrate how the proposed blend must increase costs, AEP Retail assumed a
hypothetical migration rate in response to the price changes. AEP Retail clairns that AEPR
Ex. 6 is probative of the manner in which risk migration can be quantified and how that
quantification results in a higher price as a result of the blending.

FirstEnergy responds that AEPR Ex. 6 was properly excluded because it lacked a
foundation and because AEPR Ex. 6 is based on assumptions that are not in the record in
this proceeding. PirstEnergy claims that AEP Retail is seeking the introduction of AEPR
Ex. 6 for the sole purpose of showing that the longer a particular product is, the more
potential there is for migration risk. FirstEnergy argues that AEP Retail is free to argue
this point, notwithstanding whether AEPR Ex. 6 is admitted.

The Commission affirms the ruling of the attorney exantiners not to admit AEPR
Px. 6 (Tr. IV at 153-154). The Cornnussion notes that AEP Retail was free to provide a
witness to sponsor AEPR Ex. 6 in order to lay a proper foundation for the exhfbit,
including the assumptions underlying the exhibit, subJect to cross examination. AEP
Retail chose not to provide a witness to sponsor AEPR Ex. 6, attempting instead to seek the
admission of the exhibit through PirstEnergy rebuttal witness Stoddard. However, AEP
Retail has provided no basis in the record for the assumptions contained in AEPR Ex. 6,
and FirstEnergy witness Stoddard declined to agree with the assumptions (Tr. IV at 77-89).
Accordingly, the Cotnndssion finds that AEP Retail failed to establish a proper foundation
for AEPR Ex. 6, that the exhibit lacks any probative value in this proceeding, and that the
attorney examiners properly denied adrnission of the exhibit, In any event, the
Commission has thorougltly reviewed AEPR Ex. 6, and we find that its adnlission would
not alter in any way the Coxnrnission determinations below.
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D. Consi.deration of the Combined Stiptrlation.

-24-

Rule 4901-1-30, Q.AC., authorizes parties to Comuna,ssion proceedings to enter into
a stipulation. Although not binding on the Cornmission, the terms of such an agreement
are accorded substantial weight. CoMsumers' Counsel v. Pub, Zltil. Comm., 64 Qhio St.3d 123,
125, 592 N.E.2d 1370 (1992), citing Akron o. Pub. Util. Comm., 55 CJhio St.2d 155, 157, 378
N.E.2d 480 (1978). The standard of review for considering the reasonableness of a
stipulation has been discussed in a number of prior Coxrimission proceedings. Cincinnati
Gas & Electric Co., Case No. 91-410-EL-AIli (April 14, 1994); Western Reserve xeleplrone Co.,

Case No. 93-230-°yI'-ALT (March 30,1994); Ohio Edison Co., Case No, 91-698-EL-FOR, et al,
(December 30,1993). The ultimate issue for our consideration is whether the agreement,
which embodies considerable time and effort by the signatory parties, is reasonable and

should be adopted. In considering the reasonableness of a stipulation, the Comrnission
has used the following criteria:

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlem.ent package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner econonlical to ratepayers and public utilities. Indus.

Energy Consumers of Ohio Power Co. v. Pub. Util. Comm., 68 Ohio St3d 559, 629 N.E.2d 423
(1994), citing Consumers' Counsel at 126. The Court stated in that case that the Commission
may place substantial weight on the terrns of a stipulation, even though the stipulation

does not bind the Comrnission.

1. Is the settlement a oroduct of serious bareaning amoniz capable,
knowledeeable partles?

FirstEnergy, OEG, Nucor, MSC, and Staff argue that the Stipulation is the product
of serious bargaining among capable, knowledgeable parties, in conformance with the first
prong of the Commission's test for the evaluation of stipulations. OpG, Nucor, MSC, and
the Companies note that eacit of the signatory parties has a hi5tory of participation and
experience in Commission proceedings and is represented by experienced and competent
counsel (Co. Ex. 3 at 10-11). Staff claims that support for the Stipulation is broad and
varied with support from industrial customers, commercial customers, and the public;
FirstFnergy also claims that the signatory parties are numerous and diverse (Co. Ex, 3 at
10). The Companies note that the signatory parties include many of the same capable and
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knowledgeable parties that the Commission recognized in approving the current ESP 2.
ESP 2 Case, Opinion and Order (Aug. 25, 2010) at 24. PirstEnergy claims that the absence
of CCC, NOPEC, and NOAC does not diminish the diversity of the signatory parties,
noting that, in past cases, 0CC has considered OPAE and the Citizens' Coalition as
representatives of the interests of "consumers" (Tr. III at 109-113; Co. Ex.10,11),

OCC/CP claam that the setttement is not a product of serious bargaining among
capable, knowledgeable parties because the settlement lacked serious negotiations among
all interested parties. OCC/CP and NOPEC/NOAC claim that, unli.ke negotiations in
other proceedings, the pardes to this case did not meet as a group even once before the
filing of the Stipulation (QCC Px.11 at 7). 0CC/CP contend that this violates the spirit of
the Supreme Court's admonition regarding exclusionary settlement processes. Time
Warner AxS v. Pub. I1tit. Comm., 75 Ohio St.3d 229, 661 N.E.2d 1097 (1996). CtCC/CP also
note that intervenors who were not parties to the ESP 2 Case, such as ABP Retail and Sierra
Club, were not included in the settlement discussions. Thus, CiCC/Cl' posit that, because
of the exclusionary nature of the settlement discussions, the Stipulation fails the first
pz'ong•

CxC/CP and NOPEC/NOAC contend that, although the Companies Clairn that a
broad range of interests support the Stipulation, there is not a broad residential interest
represented in the Stipulation. Nt7PEC/N(7AC claim that the City of Akron is not a
genuine representative of residential customers in the city. Likewise, AEP Retail claims
that no customer receiving service through residential or cornmercial rates and no entity
that represents residential or commercial customers in their capacity as ratepayers is a
signatory party to the Stipulation. fJCC/ CP claim that, without a party that represents all
residential customers, the Stipulation fa31s to represent the interests of rnost of
FirstEnergy's customers and thus fails the first prong. UCC/CP acknoWledge that OPAE
and the Citizens' Coalition represent residential customers; however, 0CC/CP claim that
their interests are limited to low-income and moderate-income residential customers in the
case of OPAE and low-income residential customers in the case of the Citizens' Coalition.
0CC/CF further note that FirstEnergy will provide a $1.4 million fuel fund contribution to
aPAE and the Citizens' Coalition to assist low-income customers in the years 2012
thrnugh 2016 (OCC Ex.11, Att,1).

AEP Retail argues that any appearance of broad support for the Stipulation exists
solely because the Companies have agreed to subsidize the activities of certain parties at
the expense of FirstEnergy's ratepayers. AEP Petail claims that large industrial customers
support the proposed ESP 3 because benefits secured in the ESP 2 Case continue to flow to
them. AEP Retail claims that all other signatory parties, except Staff, signed in support of
the Stipulation in order to obtain a specific benefit in return for their support,
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Akron responds that, in Time Warner, the Supreme Court held tha.t a settlement is
not a product of serious bargaining if an entire customer class is excluded from settlement
negotiations. Time Warner, 73 Ohio St.3d at 241, 661 N.E.2d 1097. Akron claims that
(7CC/CP and NOPEC/NOAC are unable to claim that the entire residential class was
excluded from negotiations because each of these parties was contacted prior to the
execution of the settlement and given the opportunity to review and comment upon the
draft stipulation prior to its filing (Tr. IIT at 25, 26, 101). Moreover, in response to
NOPEC/NOAC's claim that Akron does not represent residential customers, Akroil
claims that NC3PpC/NOAC witness Frye admitt'ed that municipalities may represent
residential customers and that neither NOAC nor NOPEC would have any connection to
residential customers but for their agency relationship to local govemments (Tr. III at 27-
29).

The Conlrrussion finds that the Stipulation, as supplemented, appeats to be the
product of serious bargaining among capable, knowledgeable parties. We note that the
signatory parties routinely participate in complex Comznission proceedings and that
counsel for the signatory parties have extensive experience practicing before the
Commission in utility matters (Co.1ux. 3 at 10-11). The signatory parties represent diverse
interests including the Companies, a murucipality, competitive suppliers, commercial
customers, industrial consumers, advocates for low and moderate-incozne customers, and
Staff (Id. at 10). AEP Retail is simply wrong in its clainn that there is no representation of
residential or com.mercial customers in support of the Stipulation. OPAE advocates on
behalf of low and moderate-income customers, and the Cidzens' Coalition advocates ort
behalf of low-income cUstomers. COSE and AICUO represent custoaners in the
com,mercial rate classes.

Further, QCC/CP have specified a test under which a stipulation znay be approved
by the Cornrnission only if the stipulation is agreed to by a representative of all residential
eustorners in the Companies` service territory, and the only party which represents all
residential customers is CJCC. However, the Coinxrussiort has already rejected this test,
holding that we will not require any single party, including OCC, to agree to a stipulation
in order to meet the first prong of the three-prong test. Dominion Retail v. Dayton Power &

Light Co., Case No. 03-2405-EL-CSS, Opinion and Order (February 2, 2005) at 18; Entry on
Rehearing (March 23, 2005) at 7.

With respect to the form and manner of the negotiations, the Commission declines
to impose a requirement that aIl interested parties meet as a group prior to the filing of a
stipulation. Many parties or their counsel are not located in this state. There is no reason
to impose a requirement that they be physically present in this state at least one time prior
to the execution of a stipulatiom On the other hand, with advances in technology,
information and settlement proposals can be easily and quickly shared among parties
located in or out of this state. Moreover, in order to promote confidentiality in settlement
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negotiations, the Commission has available to it a very Iimited record with respect to the
settlement process in any given proceeding; in this case, however, it appears that every
party to the ESP 2 Case was contacted by FirstEnergy during the negotiations and that each
pa.rty was given an opportunity to review and comment upon the draft stipulation before
it was filed with the application in this proceeding (Tr. III at 101). In addition, there is no
evidence in the record that an entire customer class was excluded from the settlement
negotiations, which was the factual predicate of Time Warner. Constetlatinn IVeuiEnergy, tnc,
v. Pub. Util. Comm., 104 Ohio St.3d 530, 2004•Ohio-6767, 820 N.E.2d 885, at $ 8-9.
Accordingly, we do not find that the settlement negatiafiions were exclusionary or that the
negotiations violated the admonition in Ttme Warner.

Further, the Commdssion notes that many signatory parties receive benefits under
the Stipulation, but the Commission will not conclude that these benefits are the sole
motivation of any party in supporting the Stipulation, as AEP Retail alleges without any
evidentiary suppork The Commission expects that parties to a stipulation will bargain in
support of their own interests in deciding whether to support that stipulation. The
question for the Commission under the first prong of our test for the cor.sideration of
stipulations is whether the benefits to parties are fully disclosed as required by Section
4928,145, Revised Code.

Tlle Conzmission also finds that 0CC/CP misrepresent the fuel fund contribution to
assist low-income customers as a "side-deal." The fuel fund contribution is fulEy d'asclosed
in the Stipulation (Co. Ex.1, 5tip. at 40-42). OCC's witness Gonzalez admitted that there is
no agreement that provides for some additional payment above and beyond the payment
provided for by the Stipulation (Tr. IIl at 114-115).

Accordingly, we find that, based upon the record before the Conunission, all
benefits to signatory parties are fully and adequately disclosed pursuant to Section
492$,145, Revised Code. The Commission will determine whether the cumulative benefits
parties receive under the Stipulatiion,, as a package, benefit ratepayers and the public
interest in our consideration of the second prong of our test for the consideration of
stipulations below.

2 Does the settlement, as a package, benefit ratepa ers and the public
interest7

a. General Arguments

The Companies contend that the Stipulation will benefit ratepayers and the public
interest because the Stipulation proposes to adopt an ESP that contains essentially the
same terms as the ESP 2, which has produced several successful auctions that have
benefited customers with reasonably priced generatioii service. Further, the Companies
argue that the ESP 3 will provide greater price certainty during its term.
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The Companies argue that the CBP proposed in the Stipulation mirrors the process
the Commission accepted in its approval of the F,SP 2. The Companies further point out
that OCC witnesses Gonzalez and Wilson and NOPEC/NOAC witness Frye admitted in
their testimony that the Companies` SSO auctions have been successful (Tr. II at 112; Tr. [ll
at 49-50, 143). Additionally, the Companies contend that the proposed ESP 3 will allow
the Companies to blend the results from the October 2012 and January 2013 auctions with
results from prior auctions to set the price for the June 1, 2013, through May 31, 2014,
period in the ESP 2(Co. E7c.1, Stip.; Co. Ex. 3 at 3-4). The Companies also argue that, like
the prior CBPs, the proposed CBPs in the ESP 3 are opers, fair, transparent, competitive,
standardized, clearly defined, and independently administered processes (Co. Ex. 3 at 11-
12). The Companies note that the proposed CBPs continue to allow for significant
Coznm.ission oversight and benefit ratepayers and the public interest by continuing to
provide an open and competitive process that prornotes lower and more stable generation
prices during the two-yeax term of the proposed ESP 3 (Co. Ex. 1, Stzp.). As to
competition, the Companies note that, under the ESP 2, goverrunental aggregation and
customer shopping have been very active, leading to savings for customers, and that the
ESP 3 will also contain no minimum default service charges, standby charges, or shopping
caps, which will continue to support govermners.tal aggregation and customer shopping
(Co. Ex. 3 at 12). Purther, the Companies note that, in an agreement with Constellation
and laxe?on, the Companies have agreed to make a number of changes to the el.ectronic
data interchange protocol to further support customer shopping (Tr. IZ at 73-76; Co. Ex. 7).

The Coxnpanies claim that the ESP 3 incorpoxates an improvement over the ESP 2
because the ESP 3 extends the products in the currently scheduled October 2012 and
January 2013 auctions from 12 months to 36 months, for a portion of the Companies' SSQ
load, in order to capture the value of current low energy and capacity prices for the term
of the ESP 3 (Co. Ex. 3 at 8). The Companies state that this use of varied lengths of SSa
load over multiple auctions, or "laddering," will smooth out generation prices, and that
laddering is a mitigation strategy for risk and price volatility that has been accepted bv the
Cornrnission for use to procure loads under the ESP 2(Co. Ex. 3 at 8). ESP 2 Case, Qpinion
and Order (Aug. 25, 2010) at 8, 36. The Companies state that, if laddering is not used,
customers could experience substantial year-to-year increases (Tr. I at 155).

Regarding distribution, PirstEnergy contends that the distribution provisions of the
ESP 3 will provide additional certainty and stability to custorner rates because the ESP 3
continues the distribution rate freeze instituted by the ESP 2 Case through May 31, 2016,
except for certain emergency conditions provided for by Section 4909.16, Revised Code
(Co. Ex. 3 at 12-13). PirstEnergy further notes that the ESP 3 would cprttinue to provide for
investfnents in the Companies' distribution infrastructure by continuing Rider DCR
through the ESP 3 period, which would also be capped (Co. Ex. 1, Stip. at 18-20; Co. Lx, 3
at 14). Additionally, the Companies point out that Staff and other signatory parties would
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have the opportunity to review quarterly updates and participate in an a:nnual audit
process (Co. pac.1, Stip. at 21-23).

Another improvement in the proposed B5P 3, according to the Companies, is the
extension of the recovery period for renewable energy credit costs over the life of the
proposed PSP 3(Co. Ex. 1, Stip. at 10-11). FirstEnergy argues that this extension will
mitigate the near-term rate iznpact on customers related to the costs for the Companies'
compliance with the statutory benchrnarks for renewable energy resources (Co. Ex. 3 at 8).

Next, PirstEnergy asserts that the PSP 3 continues to provide substantial support for
energy efficiency and peak den-tand reduction requirements. Specifically, the proposed
PSP 3 will continue Riders ELR and OLR as a demand response program under Section
4928.66, Revised Code (Co. Ex. 1, Stip. at 28-29). The Companies contend that this
provision may benefit all customers because suppliers will take into account the ability to
reduce load at peak pricing in their CBP bids, which may promote lower prices resulting
from the CBP (Co. Ex. 1, Stip, at 28). OEG similarly contends that continuation of the
Companies' intrxruptible credit under Riders ELR and 03.,ft may reduce capacity costs for
customers and will facilitate economic development (Co. Rx.1, Stip. at 28-29).

FirstEnergy next argues that recovery of lost distribution revenue is both
perrnissible and proper under the proposed ESP 3. FirstBnezgy points to Section 4928.143,
Revised Code, as allowing the collection of lost distribution revenue. Additionally, the
Companies note that the lost distribution recovery collection period proposed in the PSP 3
seeks authority to recover during the period of June 1, 2014, through May 31, 2016 (Co. Ex.
1, Stip. at 31). Finally, the Companies note that the Comnlission has previously found that
any recovery of lost distribution revenue beyond the timme period covered by the
stipulation at issue is not relevant. ESP 2 Case, Opinion and Order (Aug. 25, 2010) at 44-45.

With regard to transmission, the Coznpanies state that the Stipulation will continue
their commitment not to seek recovery from customers for Midwest ISO (MIS()) exit fees
and PJM integration costs. Further, the Companies contend that they will continue to not
seek recovery of RTEP legacy charges, for the longer of the five year period of June 1, 2011,
through May 31, 2015, or when a total of $360 million of legacy RTUP charges have been
paid by the Companies, but not recovered throughsetail, rates.

The Cornpanies further assert that, under the ESP 3, AICUO meYriber schools will
continue to be eligible to institute mercantile customer-sited energy efficiency projects if
their aggregate load qualifies a's a mercantile customer (Co. Ex. 1, Stip. at 32). Moreover,
the Companies note that the ESP 3 will continue to provide for an LED streetlight pilot
program for Cleveland, energy efficiency funding for Akron and Lucas County; and
continued funding for energy efficiency administrators, as approved in the ESP 2 Case.
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The Companies further emphasize that the ESP 3 will continue to provide economic
development funding to help stimulate the economy of the Companies' territories and job
development and retention in those regions. The ESP 3 will continue to support the
expansion of the Cleveland Clinic, one of the largest private employers in northern 4hio.
Additionalty, the ESP 3wiU continue to provide incentives for domestic autormakers that
increase production. Further, the ESP 3 continues to provide rate rnitigation for certain
rate schedules and shareholder funding for economic development and job retention
programs. (Co, Ex. 1, Stip. at 34-38.)

The Compazues also claim that the ESP 3 will continue to provide support for low-
income residential customers. This includes continuation of a six percent discount for
Pl1'I' custoiners off the price-to-compare. This d'sscount wiIl continue to be provided
through a bilateral contract with IrES. (Co. Ex. 1, Stip. at 9.) However, the Stipulation
recognizes that the Ohio Department of Development (ODOD) rnay secure a better price
with another supplier pursuant to Section 4928.66, Revised Code (Tr. I at 113-114,123-124).
The E5P 3 also continues to provide funding for the Community Connections program
and for low-income custorner assistance through the fuel fund program (Co. Ex. 3 at 7; Co.

Ex. 1, Stip. at 31-32,40-41).

Finally, FirstEnergy notes that the Stipulation will resolve several other matters that
would otherwise be the subject of Iitigation. This includes Material Sciences Corporation v.

The Toledo Edison Company, 'Case No. 12-919-BL-CSS, as well as the possibility of a
distribution base rate increase during the term of the ESP 3 (Co. Ex. 1, Stip. at 18-19).
puxther, the Stipulation resolves disputes related to the Cornpanies' recovery of lost
distribution revenue associated with energy efficiency and peak demand reduction
programs through May 31, 2016 (Co. Fac.1, Stip. at 31).

OEG, IEU-Ohio, Mucor, and M5C all concur that the Stipulation benefits ratepayers

and the public interest,

Staff contends that the Stipulation is beneficial to the public and the ratepayers for
many of the reasons that the E5P 2 is beneficial but that, particularly, the primary benefit
of the Stipulation is the blending effect of prices that will be achieved through the use of
laddered auction products in order to lower volatility (Tr. II at 154). Staff contends that
the Stipulation is also beneficial because it provides for a discount from the auction price
for P3PP customers, supports shopping by the absence of shopping caps and standby
charges, retains a variety of bill credits, and continues support for economic development
and low-income customers (Co. Ex. 3 at 3-8).

OEG argues that the Stipulation supports competition, both at the wholesale and
retail level, wluch can result in savings benefits for customers (Co. Ex. 3 at 12). OEG also
points out that the Stipulation provides benefits to multiple customer groups, including

App. Appx. 000041



12-1230-EL-SSO -31-

low-income customers, non-standard residential customers, schools, local governments,
and large industrial customers (Co. Ex. 3 at 13). Nucor contends that the Stipulation
continues the existing cost allocation and rate design, which the Conunission has
previously found to be just and reasonable (Co. Ex. 3 at 8; Tr. II at 114-115). MSC states
that the Stipulation benefits ratepayers and the public interest by providing MSC with a
load factor adjustment, which will promote economic development in the Toledo, Ohio,
xegion, and supports MSC retention of existing manufacturing (Co. Ex. 1, Stip. at 42-43).

b. Cornpetxtive Bid Process

OCC/CP argue that the Stipulation, as a package, does not benefit ratepayers and is
not in the public interest because it subjects FirstEnergy"s customers to higher rates so that
price'stability may be accomplished. 0CC/CP specify that impending plant retirements,
planned transmission upgrades, and uncertain market reaction to provide new generation,
demand response, and energy efficiency capacity, have rendered future generation supply
and prices in the American Transmission System Incorporated (ATSI) zone highly
uncertain (OCC Ex. 9 at 3-4). Due to that 1-ugh uncertainiy, 0CC/CP contend that the
proposed three-year auction product creates risks that will raise costs for the Cornpanies`
custonn.ers. Further, 0CC/ CP argue that customers do not need the Stipulation to achieve
stability but can obtain price stability in the market through use of a CRES provider,
OCC f CP continue that the generation prices resulting €rom the proposed thxee-year
product do not sexve the public interest, but serve to benefit FES, FirstEnergy's affiliate,
because FES will receive higher auction clearing prices that will result from the
uncertainties that cause other bidders to raise their offer prices (OCC Ex. 9 at7-$).

Similarly, NOPEC E NOAC argue that the ESP 3 proposal does not benefit
ratepayers and the public interest because residential and small comrnercial customers will
be negatively affected by the proposed alterations to the CBP schedule. AEP Retail also
argues that the Stipulation will result in higher rates because of the proposed auction
structure and claims that record evidertce necessary to quantify the magnitude of that

increase is lacking.

The- Co.mpanies respond to other parties` concerns about high risk prezruums
caused by uncertainty by arguing that this result is unlikely based on past experience. In
support of this assertion, the Companies point out that 0CC witness Wilson predicted
similar calamities in 2009 during the ESP 2 Gxse proceedings (Co. Ex. 14 at 4, 14) but that
the CBPs during the E5F 2 period were characterized by numerous bidders and the
procurement of reasonably priced reliable power. Further, the Companies point to
FirstEnergy witness 5toddard's testimony that a#hree»year product has been widely used
in sinXiiar auctions and note that 0CC witness Wilson presented no evidence that a three-
year period was difficult to hedge or carried a sigruficant premium (Co. Ex. 14 at 5,16-17).
Further, the Coznpanies respond to 0CC/CI3's argument that customers can obtain pzice
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stability by purchasing power in the market from a CRES provider by pointing out that
nonshopping customers should also be able to receive this benefit, particularly during a
time oCC/ CP claim is characterized by high uncertainty.

Tntheir reply brief, OCC/CP argue that FirstEnergp has not offered any evidence to
dispute the fact that FE•S does not face the same degree of uncertainty and risk as its
competitors and, thus, that FES will benefit from the higher auction clearing prices.
Further, OCC/CP contend that the Commission shouid not over-rely upon the historical
success of the FirstEnergy auctions under the ESP 2 because unprecedented unknowns in
the future will impact the generation portion of a customer's bill. OCC/CP also state that
the significant increase in capacity prices obtained in the recent base residual auction may
be an indication that increased energy prices will result from future auctions.

In its reply brief, AEP Retail contends that, although the Companies have claimed
that approval wi11 permit them to "lock in" low prices, they have introduced no evidence
concerning what energy prices within the ATSI zone might be at the time of their
proposed auctions, and no information suggesting what the price of energy might be at
any later point. Further, AEP Retail argues that the Companies have ignored information
currently available regarding future energy prices and contends that the recent base
residual auction results strongly suggest that prices will increase dramatically if the
2015/2016 year is included in the October 2012 CEP auction. AEP Retail also argues that,
during the ESP 2; customers paid the costs associated with the benefits of laddering in
advance and were to receive the benefits of that payment in the tlurd year of the ESP 2. If
the ESP 3 is approved, however, AEP Retail argues that these planned nominally lower
rates will be replaced by nominally higher rates that reflect the new costs that rimust be
paid up front in return for nominally lower rates to be expected in the 2015/ 2016 year.

The Conurnission agrees with the Companies and Staff that the laddering of
products in order to smooth out generation prices, nlitigating the risk of price volatility,
will benefit ratepayers and the public interest. The Commission finds that OCC/CP and
AEP Retail's arguments have merely established thatfufiure prices are uncertain; however,
unlike OCC/CP and AEP Retail, the Commission believes that future price uncertainty
makes laddering of products in order to mitigate volatility an even greater benefit for
ratepayers (Co. Ex. 3 at 8; Tr. I at 155; Tr. li at 154). ESP 2 Case, Opinion and Order (Aug.
25, 2010) at 8, 36. Further, although QCC/ C1' contend that custon1ers could achieve price
stability by purchasing power in the market from a CRES provider, the Commission
believes that non-shopping customers are also entitled to receive the benefit of price

stability.
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f?CC/CP argue that the continued use of Rider I)CR is not in the public iurterest.
Initially, QCC/CP adrnit that Ohio law provides an opporhrnity for an electric distribution
utility (EDU) to request recovery for distribution expenditures as part of an ESP proposal
under Section 4928.143(B)(2)(h), Revised Code. However, 0CC/CF note that the statute
also requires the Cornm:ission to review the reliability of the EDU's distribution systena to
ensure that custozners' and the EDI7's expectations are aligned and that the EDU is placing
sufficient emphasis on and dedicating sufficient resources to the reliability of its
distribution system Here, OCC/CP argue that the Companies have failed to provide the
information necessary for the Commission to complete this review. OCC/CP contend that
testimony presented by Staff witness Baker demonstrated that the reliability standards
were achieved in 2011 but did not correlate the Cornpanies' reliability performance in 2011
to the Rider DCR recovery sought in the proposed ESP 3. Further, OCC/CP argue that the
evidence subna.itted on customer expectations utilized reliability standards established in
2009 or 2010 compared to the Companies' actual performance in 2011 (Staff Ex. 2 at 5; Tr. II
at 221-222). ®CC/CP state that this information will be "stale"at the beginning of the
term of the proposed ESP 3. Further, C7CC/CP argue that the Companies' and custorners'
expectations are not aligned, that the xesources the Companies have dedicated to enhance
distribution service are excessive, and that there is no remedy to address excessive
distribution-related spending in the annual Rider DCR audit cases.

Similarly, NOPEC/NOAC argue that the ESP 3 proposal does not benefit

ratepayers and the public interest because residential and small coznmercial customers wilt
be negatively affected by increases of approximately $405 miIlion in the amount of
distribution improvement costs proposed to be recovered through Rider DCR.

AEP Retail also argues that the "cap" on recovery under Rider DCR under the
Stipulation may provide a benefit, or may not, depending on the anwunts PirstEnergy
invests in distribution over the ESP 3 period. However, AEP Retail claims that the
Companies have failed to introduce evidence concerning their anticipated distribution
investments or accumulated depreciation, making it impossible for the Commission to

evaluate this claimed benefit.

OSC contends that Rider aCR recovery is only limited by certain revenue caps and
could total $405 miliion during the period of the proposed ESP 3. OSC argues that, instead
of Rider DCR, the Companies should be required to file a formal distribution rate increase
case, as, in the past, the Commission has not awarded the Companies the full amount of
the requested increase for distribution-related investrnents. aistrYbution Rate Case, Case
No, 07^551-EL•AIR, Opinion and Order (January 21, 2009) at 48.
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The Companies respond that the reliability information utilized in this proceeding
was not "stale," citing the fact that OCC witness Gonzales admitted that the Companies'
reliability performance standards are riot required to be updated (Tr. III at 117-118).
Further, the Compasues point out that they are also not required by statute to prove that
additional investments in the system will impact reliabiiity performance or demonstrate
that the Companies' reliability perfozmance and custom.ers' expectations for a proposed
ESP are aligned. The Companies also argue that OCC/CP and OSC's claims that the
Companies have proposed to recover $405 million as increased distribution revenue
recovery is wrong. The Companies proffer that the ESP 3 proposes that recoveries under
Rider DCR be capped, and that the caps are proposed to increase by $15 million on an
annual basis, identical to the annual increases in the ESP 2 Case (Co. Ex. 3 at 14). The
Companies state that this increase in the amount of the caps represents a cumulative $45
million increase over the caps allowed in the ESP 2 Case. Further, the Companies note
that, as stated in the Stipulation, they will be required to show what they spent and why it
is appropriate to recover these investments through Rider DCR and that the recovery wilZ
also be subject to an annual audit.

The Comzrussion finds that the Companies have demonstrated the appropriate
statutory criteria to allow continuation of Rider DCR as proposed in the Stipulation. As
discussed in Staff's testimony, Staff exanzined the reliability of the Companies` system and
found that the Companies complied with the applicable standards (Staff Ex. 2 at 5-6).
Further, the Stipulation provides for an annual audit of recovery under Rider DCR and
requixes the Companies to demonstrate what they spent and why the recovery sought is
not unreasonable. Additionally, the Commission notes that the caps on Rider DCR do not
establish certain amounts that the Companies will necessarily recover-thus, the
Commission emphasizes that the $405 miIlion figure discussed by NOPEC/NOAC and
OSC is the maximum that could be collected under Rider DCR and is not a guaranteed
amount. (Co. Ex. 1, Stip. at 20-23; Co. Ex. 3 at 14.)

d. Renewable Energy Credit Recovery Period

NOPEC/NOAC argue that the ESP 3 proposal does not benefit ratepayers and the
public interest because residential and snlal.l commercial customers will be negatively
affected by the proposed modifications to the recovery period of renewable energy credit
costs. SimiS.arly, RESA/Direct Energy contend that the Companies' proposal to extend the
recovery period for renewable energy credit costs over the life of the ESP 3 is not in the
ratepayers' best interest. Specifically, RESA/Direct Energy argue that the proposed
extension would cause the Cotrcpanies' price-to-compare to be artificially low when
comparing it to offers from CRES providers, which would dampen shopping (RESA Ex.1;
Tr. I at 255). Further, RESA/ Direct Energy contend that, in the long-terrn, custornerswill

still be charged for the renewable energy credit costs in addition to seven percent carrying

costs.
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In their reply brief, 0CC/C1' echo RFSA./Direct En.ergy's concerns about carrying
costs. By way of example, 0CC/CP point out that, frorn 2011, the Companies accrued
nearly $680,000 in carrying charges associated with Rider AER deferrals ((7CC Ex. 5).

In their reply brief, the Companies respond to these arguments regarding the
recovery period for renewable energy credit costs by noting that CRES providers are free
to take advantage of the same opportunity to extend the period for recovery,of alternative
energy costs. Further, the Companies counter RESA/ Direct Energy's argument regarding
artificially low prices by arguing that the current situation actually reflectS an artificially
high Rider AER. The Companies explain that, because the statutory alternative energy
requirements are based on a historical baseline, if the Compan'ses' customers shop, there is
less SSO load over which to spread the recovery of a larger potential cost, which inflates
Rider AER (Tr. I at 257-258). This sentiment is echoed in Nucor and OEG's reply briefs.

The Comm.ission finds that the extension of the recovery period for renewable
energy credit costs over the life of the proposed ESf' 3 is an appropriate method to
mitigate rate impacts on customers related to the costs for the Coznpanies' compliance
with statutory renewable energy requfrements (Co. Ex. 3 at 8). As stated in our discussion
of the proposed changes to the competitive bid process, the Cozrunnission believes that
mitigating the risks of price volatility and smoothing of prices is a benefit for ratepayers
and is in the public interest Further, the Commission finds that the mitigating effects of
this benefit outweigh the potential carrying costs (Id.). Further, as to RESA/Direct
Energy's argument that extension of the recovery period will artificially lower the
Companies' price-to-compare and inhibit shopping, the Commzssion finds that, as argued
by FirstEnergy, CRES providers are not prohibited from seeking to extend the period for
recovery of alternative energy compliance costs to lower their own prices. Consequently,
the Commission finds that the extension of the recovery period for renewable energy

credits is competitively neutral.

e. Energy Efficiency/Peak Demand Reduction:

0CC/CP first contend that the resolution of issues related to Riders ELR and OLR
would be more appropriately determined in the Companies' energy efficiency/peak
demand reduction portfolio filing. Additionally, UCC/Cl? argue that it is unreasonable
for the Companies to seek collection of the costs associated with Riders ELR and OLR from
all customers, including residential customers (Co. Ex. 1, Stip. at 12-13). In support of their
argument, OCC/CP note that large customers are not required to pay for residential
energy efficiency and peak demand reduction programs. Consequently, OCC/CP argue
that this provision in the Stipulation should be eliminated in favor of full cost collection

from non-residential customers.

App. Appx. 000046



12-1230-EL-SSQ ,36-

EnexNOC states that, although it does not oppose the Stipulation and agrees that
the Stipulation is a fair comprornise, it did not sign the Stipulation as a supporting party
because it cannot support the proposed ESP 3 provision that extends the ELR program
from June 1, 2014, through May 31, 2016. EnerNOC argues that the Gominission should
enforce language in the Stipulation limiting participation in the Companies' ELR program
to those customers who signed up prior to May 3, 2012 EnerNOC contends that failure to
enforce this deadline could reduce the amount of available customers with interruptible
load capacity that rnight participate in the PJM base residual auctions going forward.

Sierra Club notes that Section 492$,143, Revised Code, permits electric utilities to
include in an ESP provisions for energy efficiency programs. Sierra Club argues that,
despite ample notice of the 2015/2016 base residual auction and the likely consequences
for the Companies' customers, the Companies failed to take any steps to prepare for the
base residual auction. Instead, Sierra Club argues that FirstEnergy made only a token bid
of energy efficiency obtained through lighting programs, which cleared a mere 36
megawatts (MW) of energy efficiency.(Tr. I at 301). Sierra Club claims that FirstEnergy's
viable energy efficiency resources amount to 339 MW.

Sierra Club rejects the explanations offered by FirstEnergy witness Ridmann as post

hoc excuses (Tr.1 at 288). Sierra Club argues that the Companies planned compliance with
future benchmarks mitigates any risks to the Companies and that the Companies could
have made up any shortfall by purchasing needed resources in future incremental
auctions. Sierra C1ub observes that, although questions of ownership of the energy
efficiency resources are legitimate, this question could have been addressed by making it a
condition of future participatiozt in energy efficiency prograzns. Accordingly, Sierra Club
argues that FirstEnergy should be held accountable for financial harm caused to its
customers. Sierra Club recommends that financial harm to ratepayers be quantified and
that FirstEnergy be required to compensate its customers by investing in energy efficiency
prograzns above the statutory minimums without compensation to the Companies

through shared savings.

In its reply. brief, OEG contends, in response to EnerNOC's argument, that
FirstEnergy witness Ridmann testified that, given the proceduxal schedule set by the
Conunission in this case, the May 3, 2012, deadline was no longer necessary (Co. Ex. 4 at
6). Sim.ilarly, IEU-Ohio contends in its reply brief that FirstEnergy intends to rely upon
customers electing service under Rider ELR as an option to meet its statutorily required
peak demand reduction, and that FirstEnergy witness Ridrnann testified that the
Com.panies wo2a.ld infoxm relevant custonaers of the new required date to elect to continue
service pursuant to Rider ELR following the issuance of a Cominission order in this
proceeding in light of the fact that the Stipulation vvas not approved prior to the May 7,
2012, base residual auction (Tr. I at 311; Co. Ex. 4 at 6).
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In its reply, Nticor argues that EnerNOC's recommendation that orrly customers
who renewed their commitment by May 3, 2012, be permitited to stay on Rider ELR should
be rejected because it would punish other ELR customers: Further, Nucox argues that
EnerNOC's claim that a Rider ELR extension will result in less interruptible load to be bid
into the 2016/2017 and 2017/2018 base residual auctions is nonsensical, and that
ErxerNQC has failed to demonstrateany harm from the elimination of the Iviay3 deadline.
Nucor recommends that the Commission clarify in its order that current ELR customers do
not need to have signed a contract addendum by May 3, 2012, in order to qualify for the
ELR extension. Finaliy, Nucor opposes OCC/CI'`s recommendations and contends that
Riders ELR and OLR should be addressed in this proceeding and that allocation and
recovery of ELR and OLR costs under Rider DSE is appropriate because the rates provide
benefits spanning all customer classes.

In its reply brief, FirstEnergy urges the Commission to reject 0CC/CI''s
recommendation that the Commission reject continuation of the provisions in the E5P 2
that allow for the costs arising from Riders ELR and OLR to be recovered from aIl
customers. FirstEnergy argues that 0CC/CP's complaint that these costs should not be
recovered from residential consumers lacks rationality because QCC witness Gonzalez
adznitted that these riders benefit residential customers (Tr. ITl at 99). Further, FirstEnergy
responds that EnerN.OC's argument regarding the May 3, 2012, deadline ignores the
condition precedent in the Stipulation requiring Conunission approval of the ESP 3 by
May 2, 2012, in order to trigger the requirement that customers sign up for the approved
tariff by May 3, 2012 (Co. Ex. 1, Stip. at 28-29).

The Couunission agrees with FirstEnergy and Nucor that QCC/CP have failed to
support their recommendations that the costs related to Riders ELR and OLR should not
be collected from all customers, and no reason is apparent in light of the fact that ail
customer classes benefit from the rates related to ELR and OLR (Tr. IlI at 99).
Additior^ally, the Comnzission finds that OCCJCP have set forth no persuasive reason
why Riders ELR and OLR would be more appropriately addressed in another proceeding.

Additionally, as to EnerNUC's arguments, the Commission notes that the
Stipulation provides for extension of the ELR and OLR programs and states that
Comsnission approval of the continuation of Riders ELR and OLR will potentially enable
the Cornpanies to bid the demand response resources arising from these tariffs into the
PJM base residual auction scheduled for May 7, 2012 (Co. Ex. 1, Stip. at 28). Further, this
provision states that customers wishing to continue to remain on Rider ELR must sign an
addendum to their contract for electric service by May 3, 2012, signaling their cornmitment
of their demand response capabilities to the Companies (Id, at 28-29). In light of the fact
that the Stipulation specified this deadline would be triggered by Commission approval of
the ESP 3, which had not yet occurred by May 3, 2012, the Commission finds that
EnerNOC's argument regarding the May 3, 2012, deadline is unreasonable. Consequently,
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the Conunission clarifies that current ELR customers do not need to have signed a contract
addendum by May 3, 2012, in order to qu:alify for the ELR extension.

With respect to energy efficiency and participation in base residual auctions, the
Conuti.ssion fin.ds that this proceeding was not opened to investigate the Companies'
actions in the 2015/2016 base residual auction and that the record does not support a
finding that the Companies' actions in preparation for bidding into the 2015/2016 base
residual auction were unreasonable. Sierra Club witness Neme acknowledged that the
ownership concerns are legitimate, and no party has claimed that it brought these
concerns to FirstEnergy's attention in its energy efficiency collaborative or raised this issue
before the Commission in the Companies' most recent program portfolio proceeding, In re
FirstEnergy, Case Nos. 09-1947-EL-PUR, et aI. (1'r. I at 352-353, 3b3-365). The Commissio.n
did open a proceeding to review FirstEnergy's preparations for the 2015/2016 base
residual auction, and, in response, the Compani.es did bid energy efficiency resources into
the auction.

However, the Commission notes that additional steps may be taken to rnitigate the
impact of the transmission constraint in the ATSI zone for future base residual auctions,
Specificaily, the Companies should take steps to amend their energy efficiency programs
to ensure that customers, knowingly and as a condition of participation in the programs,
tender ownership of the energy efficiency resources to the Com.panies. Further, the
Conlpanies should continue to take the necessary steps to verify the energy savings to
qualify for participation in the base residual auctions, and the Companies should bid
qualifying energy resources into the auction. The record demonstrates that there has been
tremendous growth in the use of energy efficiency resources in the capacity auctions, and
the Cornpan.ies are well positioned to substantially increase the amount of energy
efficiency resources they can bid into the auction, which will assist in mitigating the
impact of the transmiss3on constraint in the A'1'SI zone. Further, the Commission will
continue to review the Companies' participation in future base residual auctions until such
time as the transm.ission constraint in the A:T5I zone is resolved.

f. Lost Distribution Revenue

CJCC/CP contend that the lost distribution revenue provision in the Stipulation
does not benefit residential consumers, SpecificalIy, QCC/CP argue that the Stipulation
allows for an open-ended lost distribution revenue collection period that is excessive and
unprecedented because it is not capped by either a dollar amount or a time period.
Further, OCC/CP argue that this provision in the Stipulation could allow collection of lost
distribution revenues of $50 million if the Companies ceased their energy efficiency
programs on December 31, 2012, or hundreds of millions if the Companies continued their
programs past that point (OCC Ex. 11 at 39; Tr. III at 150-151). pinally, OCC/CP contend
that members of the Cornmission have previously raised concerns with the recovery of lost
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distribution revenues. In re FirstEnergy, Case Nos. 09-1947-EI-I'OR, et al., Opinion and
Order (Maxch 23, 2011) (Snitchler, concurra.ng) (Roberto, concurring). Similarly,
NOPEC/NOAC argue that resfd.ential and small com.mercial customers will be negatively
affected by the continuation of full recovery for lost distribution revenue from energy
efficiency efforts, which N4PEC/NOAC contend that no other EDU in Ohio enjoys.

FirstEnergy responds to these arguments concerning lost distribution revenue by
pointing out that OCC witness Gonzalez admitted in his testimony that he had testified in
other past proceedings in favor of lost distribution revenue recovery because such
recovery provided an incentive for utilities to participate in energy efficiency efforts (Tr. III
at 121). Further, FirstEnergy points out that CfCC/CP's arguments are a repeat of the
opposition to the same provisions in the ESP 2, which the Com.mission rejected in the ESP
2 Case (Tr. IlT at 103). ESP 2 Case, Opinion and Order (Aug. 25, 2010) at 45. The
Companies additionally argue that GCC/CP's estimate that the lost distribution revenue
recovery under the FSI' 3 wall be $50 million, or perhaps hundreds of mill.ions, is a gross
exaggeration and point out that 0CC'witness Gonzalez admitted that, using the
Companies' currently available infornnation, the amount of lost distribution recovery that

would be added as a result of the ESP 3 would be $22.2 million (Tr. III at 124). Finally, the
Companies note that the collection period i5.not open-ended as argued by oCC/CP, but is
limited by the Stipulation to the period of the ESP 3, which is set to end on May 31, 2016.

In their reply brief, OCC/CP argue that the Cornpanies ignored OCC witness
Gonzalez's testimony that he had testified in previous cases involving lost distribution
revenue and had, in fact, expressed concern about growing levels of cumulative lost
distribution revenues in Case No. 11-351-EL-AIR. Further, OCC/CP criticize the
Companies for admitting they did not consider another mechanism even after members of
the Commission had raised concerns over lost distribution revenue recovery mechanisms

(Tr. I at 180).

The Commission finds that the lost distribution revenue collection provision in the
Stipulation is the result of a reasonable comprorn.ise and should be adopted. In so finding,
the Commission emphasizes that, although the Commission has previously approved the
collection of lost distribution revenues through its adoption of the Combined Stipulation
in the ESP 2 Case, we are currently examinang methods of innovative rate design to
promote energy efficiency as well as the policies set forth in Section 4928.02, Revised Code,

and that a docket has been initiated in order to examine issues related to lost distribution
revenue. See In the Ivlatter of Aligning Etectric Distribution Utility Rate Structure with C?kio's

Public Policies to Promote Competition, Energy Efficiency, and Disfnbufed Generation, Case No.
10-3126-Et,•tJNC, Entry (December 29, 2010). Further, in contrast to OCC./CP's assertion,
the provision in the Stipulation is not open-ended but clearly states that the collection of
lost distribution revenues by the Companies after May 31, 2016, is not addressed or
resolved by the Stipulation. Thus, as of June 1, 2016, the Commission will have the
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opportunity to revisit the lost distribution revenue collection mechanism. The
Commission also emphasizes that the Stipulation provides that the Commission may, with
the Companies' concurrence, institute a changed revenue-neutral rate design, which
would also permit the Gommission to revisit the lost distribution revenue collection
mech.anism (Co. Ex. 1, Stip. at 12). Finally, the Corrmission notes that, despite
NC}PEC/NOAC's azgument that no other utility in Ghio enjoys full recovery for lost
distribution revenue from energy efficiency efforts, other utilities in Ohio are made whole
for such losses through other recovery mechanisms, such as balancing adjustment riders,

g. Purchase of Receivables Program

IGS argues tltat the Camm.ission should modify the ESP 3 as proposed to require
FirstEnergy to offer a purchase of receivables (I'UR) program to those CRES providers to
which it provides consolidated billing service. IGS contends that such a POR program
would provide benefits to consumers because it would enhance competition and provide
other benefits to customers, such as lower prices. Further, IGS contends that a POR
program would provide benefits to the host distribution utility. IGS also refutes the
reasons set forth by FirstEnergy in opposition to adoption of a POR pragram: Specifically,
IGS argues that the factors cited by FirstEnergy in support of its claim that there is no
correlation between the availability of a POR program and the state of competition do not
represent relevant measures for determining the state of competition, Additionally, IGS
argues that FirstEnergy's concern that expanding its generation-related uncoliectible
expense rider to provide for the recovery of shopping customer bad debt will require SSO
customers to subsidize CRES providers is unfounded. Next, IGS argues that, although
POR prograrns that utilize n.on-bypassable uncollectible expense riders to make the utility
whole assure that CRES providers are paid in full, customers are the primary beneficiaries
of POR prograrns, Further, IGS states that, contrary to FirstF'snerrgy's claim, POR programs
that utilize non-bypassable uncollectible expense riders to make the utility whole will
serve the interests of low-income customers. Finally, IGS argues that FirstEnergy
operating subsidiaries offer POR programs in other states and that FirstEnergy has agreed
to a form of a POR arrangement in connection with governmental aggregation service as
part of the Stipulation. IGS condudes by propossrng that the'Commission modify the
Stipulation to include a term requiring FirstEnergy to offer to purchase the receivables of
CRES providers and to expand the generation-related uncollectible expense rider to permit

purchase of such receivables at no discount.

RESA/Dixect Energy argue that the Stipulation, as a package and as proposed, does
not benefit ratepayers and public interest and violates important regulatory principles and
practices. RESA/ Direct Energy argue that the Stipulation could be modified, however, in

order to bring it into compliance with the Comznission's standards. RESA/ Direct Energy

propose that the Stipulation be modified to include a POR program, as suggested by IGS.
RESA/Direct Energy contend that the Cornmission could remove a large barrier to
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cornpetition by directing the Companies to implement a PQR program, which they
contend would place CRES providers on par with the utilitiies for amounts that must be
paid for a customer to avoid disconnection. Further, RESA/Direct Energy argue that
implementation of a POR program would encourage more CRES providers to make offers

in the Companies' service territories.

In its reply brief, FirstEnergy argues that the absence of a POR program is
appropriate because a POR program is unnecessary. Initially, the Companies contend that
requiring nonshopping customers to pay the cost of a CRES provider's uncollectible
expenses is a subsidy that is contraryy to the policy of the state of Ohio. Additionally, the
Companies argue that IGS, RESA, and Direct Energy provided no concrete proposal of a
POR program or any quantitative analysis of the costs and benefits of such a program.
More specifically, the Companies suggest that a POR program is unnecessary to jumpstart
shopping because the Companies already, have shopping levels that are the highest in the
state. Next, the Companies contend that the lack of a POR program is not a barrier to
competition because the Companxes have high levels of shopping, numerous registered
CRES providers, and several CRP5 providers actively making offers, The Companies also
argue that a POR program would create unnecessary costs for customers due to the
burden of admin,istering and collecting CRES providers' uncollectible expenses. Further,
the Companies contend that they also will not benefit from a POR program, as they would
be required to design and implement a new system to track arrearages, implement
processes to seek collections, retrain employees on the new systems, and handle customer
confusion and complaints due to the program. Finally, FirstEnergy argues that IGS, RESA,
and Direct Energy are asking the Commission to ignore its own order in Case No. 42-1944-
EL,CSS, in abrogating a settlement that rexnains in full force and effect today.

The Commission notes that we have previously addressed the question of the
purchase of receivables in the FirstEnergy service terratories. WPS Energy Sercices, Inc., and

Green Mountain Energy Company v. FirstEnergy Corp., et at,, Case No. 02-1944-EI rCSS (Wi'S

Energy). In iNPS Energy, two marketers filed a complaint against the Companies for failing
to offer a purchase of receivables progmn-L On August 6, 2003, the Commission adopted a
stipulation resolving the case (IGS Ex. la at 13). In the stipulation, the Comnrission
approved the modification of the partial payment posting priority set forth in Comnission
rules, the marketers agreed to dismiss their complaints, and the Commission approved a
waiver of any obligation of the Cornpanies to purchase accounts receivable. WPS Energy,

Case No. 02-1:944EL-CS5, Opinion and Order (August 6, 2003) at 3, 5, 8. Although the
marketers have demonstrated that the purchase of receivables by the utility is their
preferred business model, there is no record in this proc.eeding demonstrating that the
absence of the purchase of receivables has inhibited coznpetition. There is no record in this
proceeding that the Companies are under any legal obligation to purchase receivables.
There is no record that circumstances have changed since the adoption of the stipulation to
justify abrogating the stipulation. In fact, at the hearing, IGS vaitness Parisi was unable to
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specify any changes in the competitive market since the adoption of the stipulation (Tr, II
at 213-214). Accordingly, although the Coixunission retains the authority to modify a prior
order adopting a stipulation, the Commission finds that RESA, IGS, and Direct Energy
have not demonstrated sufficient grounds to disturb the stipulation adopted in V1TS
Energy.

However, the Comznd-qsion notes that the record includes uncontroverted testimony
indicating issues regarding the implementation of the stipulation in WPS Energy with
respect to customers on deferred payment plans (RESA Ex. 3 at 8-12). Although the
Conunission does not believe, at this time, that this testitnony justifies the abrogation of
the stipulation adopted in VdPS Energy, the Commission believes that the issues raised
merit further review. Accordingly, the Conunission directs Staff to hold a workshop in the
newly-opened five-year rule review for Chapter 4901;1-10, O.A.C., specificaIly for the
purpose of reviewing FirstFnergy's irnplementation of the partial payment priority,
including, but not limited to, the implementation of the stipulation with respect to
custozn.ers on deferred payment plans. At the conclusion of the workshop, Staff shall
identify whether, in order to protect consumers, protect the financial integrity of the
Companies, and promote competition in the Companies' service territories, amendments
to Chapter 4901:1-10, O.A.C., are necessary, additional waivers of Chapter 4901:1-10,
O.A.C., are necessary, modifications to FirstEnergy's tariffs or practices are necessary, or
additional measures should be undeitalcen as recomnended by Staff.

h, Commission I)ecision

In light of the reasons set forth above, the Commission finds that the evidence in the
record indicates that, as a package, the Stipulation benefits the public interest by resolving
all of the issues raised in these matters without resulting in expensive litigation and by
providing for stable and predictable rates, established by a competitive procurement
process and use of laddered auction products to lower the volatility of prices for
customers during both the last year of FSP 2 and the period of the ESP 3(Tr. II at 154.). The

Stipulation further serves the public interest by resolving potential subjects of litigation,
including a complaint case between TE and MSC, the possibility of a distribution base rate
increase during the term of the FSP 3, as well as disputes related to the Companies'
recovery of lost distribution revenue associated with energy efficiency and peak dernand
reduction programs through May 31, 2016 (Co. Bx, 1, Stip. at 18-19, 31, 42-43).
Additionally, the proposed PSP 3 supports shopping because there are no shopping caps
or standby charges (Co. Ex. 3 at 3-8).

Moreover, the record indicates that there are significant additional benefits for
customers in the Stipulation. In the Stipulation, the Companies have provided for a
discount from the auction price for PIPP customers, have retained a variety of bill credits,
have com.mitted shareholder funding for econornic development and assistance for low-
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income customers, have provided Eunding for energy efficiency coordinators, have
continued significant support for the distribution system, and have spread renewable
energy cost recovery over a longer period in order to reduce customer prices. (Co. Ex, 3 at

3-d.)

Nonetheless, before the Commassion can find that the Stipulation is in the public
interest, the Commission believes a number of modifications and clarifications are
necessary where the Stipulation differs from the Combined Stipulation in the ESP 2 Case.

The Stipulation provides that the CBP process will be conducted by an independent
auction manager but does not specify who selects the auction manager.(Tr. X1 at 40). The
Commission wiil clarify that the Gomparties shall select the independent auction manager,
subject to the approval of the Commission. However, tliis clarification should not be
interpreted to require the Companies to seek a new independent auction manager, or to
seek the approval of the Conunission to retain its current auction manager, for the auctions
currently scheduled for October 2022 and January 2013.

Further, with respect to Rider DCR, the Conm-zssion encourages the Companies to consult
with Staff to select projects, among others, which wiD rn.itigate effects of the transmission
constraint in the ATSI zone of PJM (Co. Rx.1, Stip. at 19-20). There is an ample record in
this proceeding that the txansxnission constraint has resulted in a higher charge for
capacity in the ATSI zone than PJM as a whole. Moreover, the record demonstrates that
there are. projects which can be undertaken by the Companies to mitigate, at the
distribution level, the transmission constraint, in order to reduce capacity charges
resulting from future base residual auctions (Tr.1 at 333-336; Staff Ex. 1; Tr, II at 240-242).
The Stipulation also adopts the terms and conditions of the Combined Stipulation
regarding distribution rate design, as clarified by the Gomn-iission in the ESP 2 Case.

The Stipulation provides that, if the Commission rejects the results of the long term
RFPs described in, the Stipulation, the event shall be deemed a force majeure and the
Companies shall incur no penalty. The Stipulation does not specify whether it is intended
for the force majeure to apply for the entire ten-year term of the RFP or just the first year;
the Commission clarifies that the force majeure determination will only apply to the first

year covered by the rejected RPP.

The CommLssion also notes that the auditor for Rider DCR is to be selected by the
Staff with the consent of the Companies (Co. Ex. 1, Stip, at 22). Although the Commission
is confident that the Companies would not unreasonably withhold consent, the
Conlmission uses independent, outside auditors for a number of functions, and the
Commission generally does not obtain the consent of the utility. Although this case does
include unique circumstances, the Cornmission does not find that such circumstances
justify this departure from general Commission practice. Accordingly, we will elitninate
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the provisions of the Stipulation requiring the consent of the Companies in the selection of
the auditox for Rider iaCR.

The Commission notes that the Stipulation provides that the riders listed on
Attachment B of the Stipulation shall be subject to ongoing Staff review and audit
According to the terrns of the Combined Stipulation and past practice, separate dockets
have been opened for the review of Riders I?CR, AMI, and AER. The Comunission clarifies
that the Companies annually should file applications in separate dockets for the review
and audit of Riders DCR, AMI, AER, NMB, and DSE. In addition, the Compazr:ies
annually should file an application for the combined review of Riders PUR, DUN, NDU,
EDR, GCR, and GEN. The Commission directs the Companies and Staff to develop a
schedule for the filing of the annual reviews and audits. For aIl other riders on
Attachment B, the Compardes should continue to docket the adjusted tariff sheets;
however, these tariff sheets should be filed in a separate docket rather than this
proceeding, as has been the practice in the ESP 2 Case. Further, all filings adjusting riders
listed on Attachment B should include the appropriate work papers.

With this clarification, the Cornmission finds that the Stipulation as modified
benefits ratepayers and the public interest, in accordance with the second prong of our test

for the consideration of stipulations.

3, Does tre settlement vackaae violate any important rezAatory

principle oLpractice?

FirstEnergy; Nucor, OEG, MSC, and Staff all represent that the Stipulation violates
no important regulatory principle or practice. The pa.rties note that most of the provisions
of the proposed ESP 3 are simslar or identical in all material respects to the provisions of
the Combined Stipulation approved by the Commission in the ESP 2 Case and that the

Com.mission detemnined that such provisions did not violate important regulatory
principles ox practices. ESP 2 Case, Gpinion and Order (Aug. 25, 2010) at 39-42.

Staff further claims that the Stipulation affirmatti:vely supports the state policies
enumerated in Section 4928.02, Revised Code. Staff contends that the Stipulation supports
competition by avoiding standby charges and other limitations consistent with Ohio
policy. Section 4928.02(B), (C), Revised Code. It supports reliability though the
continuation of the DCR mechanism consistent with Ohio policy. Section 4928.02(A),
Revised Code. Staff claims that the Stipulation supports energy efficiency efforts through
tl-ie support of energy coordinators, Section 492$.02(M), Revised Code, and supports at-
risk populations, Section 4928.02(L), Revised Code. Finally, Staff contends that economic
development measures support 0hio's effectiveness in the global economy consistent with

state policy. Section 4928.02(N), Revised Code.
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a. Proposed Modification of ESP 2 Auction Product

NOPEC/NOAC claim that the provision in the proposed ESP 3 to alter the
previously approved one-year auction product in the Combined Stipulation to a three-year
product allows FirstEnergy to unilaterally change the terms of the Commission-approved
stipulation, NOPEC/NOAC claim that it is inappropriate for FirstEnergy to seek to
unilaterally modify an existing Comrnission-approved stipulation without the written
approval of all of the signatory parties of the stipulation.

The Commission notes that, while the proposed ESP 3 does materially change the
bidding product for the last year of the ESP 2, it is inaccurate to characterize this as a
"uniiateral" action by FirstEnergy. The Stipulation in this proceeding was agreed to by 19
parties including the three FirstEnergy electric utilities, and five additional parties
formally agreed not to oppose the Stipulation. More importantly, no modifications to the
bidding product for the last year of the ESP 2 will take effect without the approval of the
Conunission, and all parties, including NOPEC/NOAC, have been given a full and fair
opportunity to oppose any modifications through the hearing process.

It is well-established that the Comrnission may change or modify previous orders as
lang as it justifies any changes. Consumers' Counsel v. Pub. Utit. Cornrn.,114 Qhio St,3d 340,

2007-Qhio 4276, 872 N.E.2d 269, atT 5-b, citing Consumers' Counsel v. Pub. Utii. Comm.,10

Ohio 9t3d 49, 50-51, 561 N.E.2d 303 (1984). In fact, the Supresne Court has expressly
rejected the argument that the agreement of all signatories to a stipulation was required
before the Commission could approve a modification to the stipulation. Consurners'
Counsel at ¶ 6. Accordingly, we find that the proposed modification of the auction product
for the final year of the ESP 2 does not violate an ixnportant regulatory principle or
practice.

b. Transparency and Public Participation

AEP Retail claims that the Stipulation violates the regulatory principles of
transparency and public participation. AEP Retail contends that the Com.mission's rules
facilitate public partiGipation in proceedings before the Commission and that those rules
contemplate the filing of a proposal, public notice of the proposal, an opportunity for
interested parties to review the proposal, to seek intervention, and to meaningfully
participate in the proceedings through discovery, settlement negotiations, and evidentiary

hearings.

ELPC claims that the Companies did not file a proper ESP application, comparing
the length of the application in this case with applications filed by FirstEnergy and other
electric utilities in previous SSO proceedings. ELPC claims that the taking of
adiministrative notice of the MRCI Case and the ESP 2 Cnse does not cure the deficiencies in
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the Companies' application. ELPC fuxther argues that FirstEnergy and ratepayers will not
be harmed if the Commission rejects the expedited application and requires the
Companies to file a complete application. ELPC notes that the first part of the bid
application for the October 2012 auction is not due until September 5, 2012 (OCC Ex. l at
3) and that FirstEnergy witness Ridmann could not conlirm whether the duration of the
auction product would have any bearing on the first part of the bidders' applications (Tr. I
at 196-197).

OCC/CP allege that procedura, due process has been denied in this proceeding.
OCC jCp contend that Ohio law establishes 275 days as the period of time for the review
of an ESP applicatior. although OCC/CP acknowledge that the Commission is not
required to use the entire 275 day period allotted under the statute. Section 4928.143(C)(1),
Revised Code.

AEP Retail also claims that the Companies failed to provide meaningful projections
of bill impacts, avoiding the intent of the.Commission's rules. Likewise, t}CC jCp note.

that the Companies provided typical bill impacts which did not include projections of
generation costs under the proposed ESP 3 and that the attorney examiners granted AEP
Retail's inotion to compel discovery regarding the impact on customer bills of such costs.
OCC/CP acknowledge thatthe Companies complied with the examiners` ruling on June 4,
2012, the first day of the hearing. . .

FirstEnergy contends that the parties all had ample opportunity to conduct
discovery and that most of the provisions of the proposed ESP 3 are sunilar to provisions
in the current ESP 2 and, thus, are known to the parties in this proceeding.

Although the Commission has addressed above the specific challenges raised by
parties to the attorney exa.rniners' rulings regarding procedural issues, the Commission
further finds that the issues regarding transparency and public participation raised by
AEP Retail, UCCJCI', and ELPC do not constitute a violation of important regulatory
principles and practices. With respect to ELI'C's concerns regarding the length of the
application, the Commission finds that there is no rninicnum length requirement for an
application; the question is whether the Companies' application complies with the filing
requirements set forth in Chapter 4901:1-35, Q.A.C. The Commission notes that, on May 2,
2012, in response to the denial of certain waiver requests, the Companies filed
supplemental inforsnation regarding the application on May 2, 2012, which OCC/CP
acknowledge contained a "voluminous" amount of material regarding the application.
We further note that neither ELPC nor any other party has identified any specific
provision of Chapter 4901:1-1-35, {J.A.C., that the application fails to meet where such

provision has not been waived by the Commission.
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With respect to bill impacts, the Cornrnission notes that, in prior cases, we have not
required electric utilities to provide projections of generation costs in bill impacts because
the results of future CBPs are inherentty unknowable. In this case, FirstEnergy was
required by the attomey exanuners to include the known irnpacts from PJM's most recent
base residual auction. Entry {june 1, 2012) at 4-5.

Accordingly, we find that the record includes all information regarding bill impacts
which is currently knowable. Moreover, with respect to the capacity costs stemrning from
the base residual auction, the Commission notes that these capacity charges are the result
of a FERC regulated, PJM auction and that such charges will be in place irrespective of
whether the proposed FSP is adopted or a market rate offer is adopted.

Moreover, in this proceeding, the parties had 52 days to prepare for the hearing
after the f.0ing of the Stipulation in this case. The time period is not an unusually brief
length of time betweezt the filing of a stipulation and the hearing in an SSO proceeding.
Many of the parties had been previously contacted and were aware that the Companies
were preparing the Stipulation to be filed in conjunction with the application (Tr. [II at
,101). As noted earlier, discovery response times were shortened to ten days in order to
allow ample opportunity for multiple sets of written discovery; for example, oCC served
and received responses to six sets of discovery (Tr. I. at 18).. Where discovery disputes
arose, the attorney examiners promptly ruled on motions to compel discovery. Entry
(May 17, 2012) at 4-5; Entry (June 1, 2012) at 4-5. No party was denied intervention, and
intervention out of time was granted to a party that Inissed the deadline to intervene.
Entry (May 15, 2012) at 2. Moreover, the Comutiission notes that, prior to the evidentiary
hearing, three public hearings were held in which 48 public witnesses testified regarding
the Stipulation. At the evidentiary hearing, the parties presented testimony by a total of 13
witnesses.

c. Deferred Carrying Charges

OCC/GP and NOPEC/NOAC claim that the provision of the Stipulation that
provides for the exclusion of deferred interest income from the' SpE`F test required by
Section 4928.143(F), Revised Code, is inconsistent with Comrnis.sion precedent. OCC/CP
and NOPEC/NOAC cite to the Commission's decision in the APP-Ohio SEET proceeding,
in which the Commission determined that deferrals, including deferred interest income,
shoald not be excluded fxom the electric utility's return on equity calculation for purposes

of SEET. In re Columbus Southern Power Company and Ohio Power Company, Case No. 10-
1261 -EL-UNC, Opinion and Order (July 2, 2012) (AEP-Ohio SEET Case) at 31.

PirstEnexgy replies that the Commission has determined that it will address the
question of deferrals in SEET reviews on as case-by-case basis. In the Matter of the

Investigation into the Devetopment of the Significantly Excessive parnings Test, Case No.09•786-

App. Appx. 000058



12-1230-EL-SSO -48-

EIr[7NC, Finding and Order (June 30, 2010) at 16. FirstEnergy notes that the AEI'-Ohio
ESI' which gave rise to the SEET proceeding was silent on the treatment of deferred
interest incomee while the Conunission has previously approved stipulations which
expressly provided that deferred interest income should be excluded from the SEET. ESP
2 Case, Opinion and Order (Aug. 25, 2010) at 12. Further, FirstEnergy claims that the
impact of including the deferred carrying charges would be minimal; for example, for CEI,
the maximum unpact would be only 100 basis points in the return on equity calculation
(Tr. I at 220).

The Comn-d.ssion notes that, under the terms of the proposed Stipulation, charges
billed though Rider DCR will be included as revenue in the return on equity calculation
for purposes of SEET and wi11 be considered an adjustment eligible for refund. However,
the Stipulation specifically excludes deferred carrying charges from the SEET calculation
(Co. E. 1, Stip. at 23). We find that the provision of the Stipulation that provides for the
exclusion of deferred carrying charges from the SEET does not violate an important
regulatory principle or practice. Although the AEP-Ohio SEET Case stands for the
principle that deferrals, including deferred carrying charges, generally shoutd not be
excluded from the SEET, Section 4928.143(F), Revised Code, specifically requixes that
consideration "be given to the capital requirements of future committed investments in
this state." Rider DCR will recover investments in distribution, subtransmission, and
general and intangible plant. Therefore, the Commission finds that, in order to give full
effect to this statutory requirement, we may exclude deferred carrying charges from the
SEET where, as in the instant proceeding, such deferred carrying charges are related to
capital investm.ents in this state and where the Cornmission has determined that such
deferrals benefit ratepayers and the public interest. Accordingly, we find that the
Sdpulation provision excluding deferred carrying charges from the SEET does not violate
an important regulatory principle or practice.

fJCC/CI', AEP Retail, and other parties also contend that the Stipulation violates
irnportant regulatory principles or practices because the ESP proposed in the Stipulation is
not more favorable in the aggregate as compared to the expected results that would
otherwise apply under Section 4928.142, Revised Code. The Commission will address all
arguments related to this issue below.

4. Is the pralSosed ESP rnore favorable in the aggregate as compared to
the enx tec ed results that would otherwise apply under Section
4928.142, Revised Code.

The Commission must also consider the applicable statutory test for approval of an
EST'. Section 4928.143(C)(1), Revised Code, provides that the Comnlission should approve,
or modify and approve, an application for an ESP if it finds that the ESP, including its
pricing and all other terms and conditions, including any deferrals a.nd any future
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recovery of deferrals, is more favorable in the aggregate as compared to the expected
results that would otherwise apply under Section 4928.142, Revised Code.

a. Summary of the Parties' Arguments

FirstEnergy argues that the provisions of the ESP 3 are more favorable than an
MRO from both a quantitative and qualitative perspective. In so arguing, FirstEnergy
initially points out that the ESP 3 is a continuation of rnany provisions in the ESP 2, which
the Com.mission previously found to be more favorable than an MRO. ESP 2 Case,
Opinion and Order (Aug. 25, 2010) at 42-45.

FirstEnergy first contends that the quantitative benefits of the ESP 3 are more
favorable than an MRO. FirstEnergy specifies that, in its ESP v. MRO analysis, it
considered the following quantitative provisions of the ESP; (1) estimated Rider DCR
revenues from June 1, 2014, through May 31, 2016; (2) estimated P1PP generation revenues
for the period of the FSP 3, reflecting the six percent discount provided by the Compardes;
(3) economic development funds and fuel fund conirnitments that tlie Companies'
shareholders will contribute; and (4) estimated RTEP costs that will not be recovered from
customers (Co. Ex. 3 at 17-19). Furtn.er, FirstEnergy states that it considered the follawing
quantitative provisions of the MRO: (1) estimated revenue from base distribution rate
increases based on the proposed Rider DCR revenue caps; and (2) generation revenue
.from PIPP customers excluding the six percent discount provided by the Connpanies.
After comparing these quantitative factors, the Companies calculate that the quantitative
benefits of the ESP 3 exceed the quantitative benefits of an MRO by $200 million. (Co. Ex.
3 at 17-19.)

In its discussion of the quantitative benefits of the ESP 3, FirstEnergy acknowledges
that Staff witness Fortney provided a different perspective of the ESP v. MRO analysis. In
particular, the Companies note that Staff witness Fortney testified that the costs to
cv:stomers of Rider DCR, which are included in PirstEnergy witness Ridznann's ESP
analysis, and the costs of a distribution case, which are included in FirstEnergy witness
Ridznazt's MRO analysis, could be considered as a "wash" (Staff Ex. 3 at 4-5).
Consequently, the Companies point out that Staff witness Fortney concluded that, even if
foregoing RTEP cost recovery was eliminated as a benefit of the RSP 3, he would
nevertheless consider the ESP 3 as benefiting customers relative to an iVIRO by over $21
n-iillion (Staff Ex. 3 at 5).

Next, FirstEnergy argues that the qualitative benefits of the pSP 3 are more
favorable than an MRO. Specifically, FirstEnergy contends that the qualitative benefits of
the ESP 3 that are not present in an MRO include economic development, rate design
provisions, energy efficiency funding, support for customer shopping, and price certainty
and stability for customers (Co. Bx.1, Stip.). Further, FirstEnergy emphasizes that Staff
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has recommended approval of the P5P 3 based, in large part, on its qualitative benefits
(Staff Ex. 3 at 4).

As noted by the Companies, Staff also takes the position that an MRO is not
preferable to the ESP 3 in this proceeding. In its ESP v. MRO anslysis, Staff states that
there are two ways to view the situation. Under the first view, Staff argues that one
should remove the effect of the agreement to forego collection of RTEP costs from the
analysis because this benefit was agreed to and provided in the ESP 2 and brings no new
value to the ESP 3. Under this interpretation, Staff finds that the difference in cost between
the ESP and MRO is less than $8 million. Staff contends that this is a sufficiently small
difference in costs that the fl.exibility provided by the proposed ESP 3 makes it superior to
an MRO. Further, Staff notes that the qualitative benefits of the ESP 3 further
counterbalance the nominal difference in cost, Under the second view, Staff argues that
the costs of Rider DCR under the ESP 3 and the effects of a rate case under an MR(3 are
essentially a°wash," and that FirstEnergy witness itidmann's analysis should be adjusted
to remove the Rider DC12 costs from the ESP 3 and the rate case expense from the MRO,
respectively. Under this view, Staff argues that the ESP 3 is the more advantageous option
by $21 million, even disregarding qualitative factors. (Staff Ex. 3 at 2-5.)

MSC also asserts that the ESP 3 is more favorable in the aggregate than the expected
results of an MRO from both a qualitative and quantitative perspective. MSC contends
that the evidence in the record demonstrates that the ESP 3 provides over xts duration, at a
in.ulimurn, benefits to customers of $200.6 mi.llion based on compared differences between
the present value amounts calculated on a year-to-year basis for the ESP 3 and MRO (Co.
Ex. 4 at 7, 8). Further, MSC contends that there are substantial qualitative benefits of the
ESP 3 that are not even reflected in the $200.6 rnillion figure (Co. Fx. 3 at 15-16).

In contrast, 0CC/CP contend that the ESP 3 is not more favorable in the aggregate
than an MRO under a quantitative or qualitative analysis, Regarding the Companies`
quantitative analysis, 0CC/CP contend that the alleged RTEP benefit was improperty
double-counted by the Companies and should be excluded from the analysis. Specifically,
0CC/CP argue that the RTEP cost recovery forgiveness amount would remain the
Companies' obligation under the ESP 2 and is not contingent upon the Comrnission's
approval of the ESP 3{Joint NOPEC/NOAC Lx.1 at 5). Next, 0CC/Cl' argue that Rider
DCR cannot be considered a "wash" with a distribution rate case outcome. More
specifically, 0CC/CP contend that Rider DCIt is more costly to custorners because,
according to FirstEnergy witness Ridmann, $29 million net cost is attributed to Rider DCR
due to lag in distribution cost recovery (Co. Ex. 3 at 18). 0CC/CP next argue that the FBS
offer of a six percent discount to PIPP customers should not be considered a benefit of the
ESP 3, because it would not be a prohibited arrangement in an MRO (0CC Ex.11 at 30-31).
Further, 0CC/CP point out that the Companies did not solicit bids from other suppliers
besides FES to determine if there was interest in serving the PIPP toad at an even greater
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discount. Next, OCC/CP contend that the alleged public benefits of the fuel funds ignore
the benefit derived by FixstEnergy, OCC/CP explain that the $9 miIlion in fuel fund
monies is used for the payment of electric bills and, consequently, argue that this
represents a benefit to the Companies because it ensures revenues. Finally, OCC/CP
argue that the costs associated with the econornic development provisions of the
Stipulation are merely "transfers" of paymeitts and should not be considered a benefit of
the ESP 3. OCC/CP specify that the economic development provisions contain dollar
amounts and non-bypassable discounts given to certain entities, which are ultimately
recovered from other custorners (OCC Fac.11 at 33).

Next, OCC/CP argue that the ESP 3 is not more favorable in the aggregate than an
MRO under a qualitative analysis. First, OCC/CP claim that the benefits of the
Companies' bid of demand response and energy effidency resources into the base residual
auction were underwhelming. OCC/CP specify that the Companies bid 36 MW of energy
efficiency into the PJM base residual auction on May 7, 2Q12, which was well below the 65
MW that the Companies could have bid. OCC/CP note that Sierra Club witness Neme
estimated that this missed opportunity created a loss ranging from $22 to $39 million to
FirstEnergy's customers (Sierra Club Ex. 5 at 13). Next, OCC/CP contend that
modification of the bid schedule to accornmodat.e a three-year auction product does not
constitute a qualitative benefit. More specifically, OCC/CP state that uncertainties
resultiiag from upcoming plant retirements and transmission restraints in the ATSI zone
cast doubt that a threeryear product is appropriate (Tz.1I at 263-264). OCC/CP propose
that a one or two-year generation product as recommended by OCC witness Wilson wiU
mitigate the impact of generation costs on customer bills and eliminate the need for
alternative energy resource rider deferrals, which would incw carrying costs. Next,
OCC/CP argue that the distribution rate fxeeze cannot be considered a benefit of the ESP 3
because, under the Stipulation FirstEnergy would be allowed to receive costs associated
with investments in enhanced distribution service t1u'ough Rider DCR up to $405 miilion
through the term of the ESP 3. QCC/ CP argue that it is disingenuous for the Companies
to argue that this is a benefit when that Stipulation provides for such a significant
collection for distribution-related investment: Finally, OCC/CP repeat their arguments
from their quantitative analysis that the RTEP cost recovery forgiveness was a benefit of
the ESP 2 and should not be counted as a benefit of the ESP 3.

Similar to fJCC/CP's arguments, NOPEC/NOAC contend that FirstEnergy bas

failed to demonstrate that the ESP 3 is more favorable in the aggregate than the expected

results of an MRO. Specifically, ' NOPEC/NOAC argue that FirstLnergy's analysis
wrortgly seeks to double-count the RTEP cost recovery forgiveness benefits for purposes of

the ESP v. MRO test, although that obligation was incurred as part of the ESP 2

(NOPEC/NOAC Joint Ex. 1 at 5). NOPEC/NOAC argue that, when this quantitative

beneSit is removed, the ESP 3 value becomes $7 million less favorable than an MRO (td, at

6). Additionally, NOPEC/NOAC argue ehat FirstEnergy improperly included in its
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analysis an assumed Commission-approved distribution rate increase of $376 million
under at MRO in order to offset the $405 milli.on to be collected from Rider DCR under the
ESP 3 (Co. Ex. 3, Att. WRR-1). NOPEC/NOAC contendthat the $376 million assumption
is unrealistic and speculative, given that FirstEnergy was ordy awarded a distribution rate
increase of $137.6 million in 2007. NOPEC/NOAC argue that a more accurate estunate of
a distribution rate increase would make the proposed ESP 3 less favorable than the MRO
by several hundrednWlion dollars.

NOPEC/NOAC next contend that, if the Cornnussion desires to adopt an ESP over
an MRO, the Commission should also adopt NOPf;C/NOAC's recommendations so fihat
the ESP 3 proposal can satisfy the ESP v. MRO test. NOPEC/NOAC recommend that the
Commission indude the following modifications to the proposed ESP 3 (1) eliirunation of
the'continuation of Rider DCR after May 31, 2014, and replacement with a separately filed
distribution rate case; (2) elirnination of FirstEnergy's proposal to exdude income it
receives from deferred charges from the SEET calculation; (3) requirement that the
Comparues bid all of their eligible demand response and energy efficiency resoutces into
all future PJM capacity auctions; and (4) holding of the proposed energy auctions in
October 2012 and January 2013 in accordance with the term.s of the Combined Stipulation.

OSC sixnilarly contends,that, when the Companies' proposal is viewed in light of
the evidence presented in this case, the Companies have failed to demonstrate that the ESP
3 is more favorable in the aggregate than the expected results of an MRO. Specifically,
OSC d.aims that the evidence presented at hearing shows that, quantitatively, the ESP 3
proposal wiIl cost consumers more than the expected results of an MRO because the ESP 3
proposal will allow FirstEnergy to continue Rider DCR after May 31, 2014, to recover up to
$405 million in distribution improvement expenditures. (Tr, I at 129.)

AEP Retail also contends that the Companies' proposed ESP 3 fails the ESP v. MRO
test quantitatively. Specifically, AEP Retail contends that the $293.7 rnillion in RTEP costs
should not be included in the analysis because this benefit was a result of the
Commission's decision in the ESP 2 Case and would not be a benefit of the ESP 3 (Staff Ex.
3 at 2). AEP Retail also argues that the claimed qualitative benefits are suspect because the
Compan.i.es were unable to secure any benefit by bidding dennand response resources into
the 2015-2016 base residual auction, because the benefits of a six percent PII'P discount axe
unknown and violate Section 4928.02, Revised Code, because the extension of the recovery
period for REC costs is not a benefit, because the di$tribution'°stay out" period and Rider
DCR are an illusory benefit, and because any benefit of the three-year blending proposal is
impossible to assess. (Tr, IV at 23; OCC Ex. 9 at 8-9; OCC Ex. 11 at 32; Tr.1 at 250-257.)

In its reply, FirstEnergy first addresses the other parties' arguments that the
foregoing of legacy RTEP cost recovery should not be considered as a quantitative benefit
of the ESP 3. FirstEnergy argues that, as part of the ESP 3, the parties were free to
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negotiate a completely new framework, which could have included modifying the ESP 2
agreement provision regarding legacy RTEP cost recovery. Consequently, FirstEnergy
maintains that the foregoing of legacy RTEP cost recovery is a benefit of the ESP 3.

Regarding Rider DCR, the Companies reply to other parties' arguments that the
recovery of any dollars in a rate case is speculative, especially when compared to the
amounts that the Companies recovered in their last distribution rate case. The Companies
contend that, if they are able to make a proper showing to obtain recovery of distribution
infrastructure costs under Rider DCR, there is no reason to believe that they would be
unable to make a similar showing to obtain recovery in a rate case. Further, the
Companies argue, in response to (JCC/CP, NOPEC/NOAC, and (7SC's arguments that
recovery could be up to $405 million, that the caps established in Rider DCR are just
caps-and that there is no guarantee to what the Cozn.panies may recover under Rider

DCR.

As to other parties' arguments regarding the six percent discount for PIPP
customers, the Companies reply that this is a benefit of the PSI' 3 because the potential
burden to pay is lessened for PIPP customers who may become PIPP-ineligible and
responsible for arrearages, and for other customers who might be required to pay
arrearages accrued in PIPP accounts.

Next, the Companies reply to OCC/CI?'s contention that the Companies'
contributions to fuel funds should not be considered a benefit. The Comparu:es argue that
CCC/CP are wrong to argue that the Companies benefit from having low-income
customers pay their bills, because other customers, not the Companies, would bear the
burden of unpaid bills through the uncollectible expense riders and the Universal Service
Fund riders. Similarly, the Companies challenge OCC/CP's argument that the econondc
development provisions of ESP 3 should not be considered a benefit on the basis that the
Commission rejected the same argument regarding economic development in the ESP 2
Case. ESP 2 Case, Opinion and Order (Aug. 25, 2010) at 39.

Additionally, in its reply brief, the Companies respond to other parties' arguments
that the qualitative benefits of the liSi' 3 are not more favorable than an iviRO. First, the
Companies contend that use of a three-year product is an appropriate risk mitigation
strategy that benefits customers, stating that the "undue uncertainty" expressed by
©CC/CP just enforces FirstEnergy's plan to hedge the,uncertainty with a multi-year,

rnulti-event, multi-product CBP.

Next, the Companies rebut f3CC/CP and AEP Retail's arguments that the
Companies' agreement not to seek a base distribution rate increase is not a benefit. The
Companies point out that a rate case would involve the recovery of costs beyond those
pernLitted to be recovered under Rider DCR. Further, the Companies point out that the
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Commission has already held that a base distribution rate freeze provides a benefit that
makes an F.SP more favorable in the aggregate than an MRO in the ESI' 2 Case. Finally, the
Companies note that they cannot recover any monies unless they can show that the plant
is in service, and that Rider DCR is subject to quarterly reconciziations and an annual

audit. ESP 2 Case, Opinion and Order (Aug. 25, 2010) at 49:.

The Companies also argue in response to ()CC/CP, ApP Retail, and RESA's
contentions that the ESP 3's proposed extension of the time to recover alternative energy
costs under Rider AER is not a benefit. 1"he Companies argue that they have i.ncluded the
estimated impact of the lower Rider AER charge in their supplemental filing, that
OCC f CP have offered no analysis to support their conclusion that the extension of the
recovery of Rider AER would be counterbalanced by the effect of increased costs from the
CBPs, that CRF,S providers are free to seek extended recovery periods for alternative
energy costs, and that the current Rider AER is arti#icially high, as more customers are
shopping, resulting in less SSO load over which to spread the recovery,

The Companies also reemphasize that the EiP 3 promotes shopping in response to

RESA's argument that a large percentage of the residential custome.rs 'shopping do so

through governrnental aggregation. The Companies respond that, although these

customers may shop through govern.mental aggregation, they are nevertheless shopping.

In its reply, Staff reiterates that the Companies have met their criteria regarding
Rider DCR. Staff contends that it examined the reliability of the Companies' system and
found that the Cornpanies were in compliance with the applicable standards (Staff Ex. 2 at
5-6). Staff states that compliance with the standards zneans that customers are getting the

level of reliability that they want.

In their reply brief, OCC/CP respond that the Companies are uireaiistic in
assumvng that, if they collected $405 tnillion through Rider DCR, they would likely recover
that same amount of costs through a distribution rate case. OCC/CP point out that, in the
last distribution rate case, the Companies requested $340 million, but that the Comrnission
reduced the amount to $137 million in annual rate increases. Distribution Rate Case, Case

No. 07-551-EL-AIR, Opinion and Order (January 21, 2009) at 48. Further, OCC/CP
contend that they aae rtiot advocating for a decrease in service quality, but do not want the

Companies to "gold plate" their distsibution systems.

OCC/CP also contend that FirstEnergy's and other parties' arguments that no other
suppliers have committed to serve the PIPP load at a below-market price are unfair
because no supplier--other than FES-has been given the opportunity through an open
bid, request for proposal, or auction arrangement to demonstrate a wiDingness to serve
that load. OCC/CP contend that, even if the Commission does not reject the Stipulation,
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the Comtnission should provide for the'PIPP load to be auctioned separately with a six
percent discount as a floor.

0CC/CP also reply to FirstEnergy's arguments regarding qualitative benefits,
contending that the qualitative benefits identified by the-Companies will not elevate the
ESP proposal. to be more favorable in the aggregate than an MRO for customers.
Specifically, OCC/CP argue that the credits for large customers, credits for large
automaket facilities, and financial support for the Cleveland Clinic are ultimately collected
from other customers, which should not be considered a benefit of the ESP 3.

NOPEC/NOAC contend that the Companies' argumen3s have placed vlrtuaJly sole
reliance on the Commission's approval of the ESP 2 in order to support its ctaims.
Additionally, NOPEC/NpAC contend that Staff witness Fortney is incorrect that Rider

DCR and a distribution rate case would be a wash in the ESP v. MRO analysis.
NOPEC/NOAC emphasize that Staff witness Fortney testified.that Rider DCR and a

distribution rate case would be a wash over time, wltich NQPEC/NQAC axgues does not

comport with the ESP v. MRO test. Further, NOPEC/NOAC contend that FirstEnergy has
ignored other parties' contentions that a distribution rate increase would afford all parties

and the Comnussion an extensive period to review any rate increase xequest.

b. Commission Decision

The Comm.ission finds that the record in these proceedings demonstrates that the
proposed ESP 3 is, in fact, more favorable in the aggregate than the expected results under
Section 492E.142, Revised Code. Under the proposed ESP 3, the rates to be charged
customers will be established through a competitive bid process; therefore, the rates in the
ESP 3 should be equivalent to the results which would be obtained under Section 4928.142,
Revised Code. However, the evidence in the record demonstrates that there are additional
benefits contained in the Stipulation that make the proposed FSP 3 more favorable in the
aggregate than the expected results under Section 4928.142, Revised Code.

Initially, the Commission finds that the proposed ESP 3 is more favorable
quantitativelp than an MRO. Although the Companie5 witness Ridmann testified that a
credit reflecting the estimated RTEP costs that will not be recovered from customers
should be reflected as a quantitative benefit of the ESP 3, the Commission agrees with Staff
witness Fortney, OCC/CP, NOPEC/NOAC, and AEP Retail that the benefit of this credit
was a result of the Commission's decision in the ESI' 2 Case and cannot be considered a

benefit of the ESP 3 to be reflected in the ESP v. MRO analysis (Staff Ex. 3 at 2).
Nevertheless, the Comrnission also notes that Staff witness Fortney testified that costs to
consumers of Rider DCR, which are included in FirstEnergy witness Ridmann's ESP
analysis, and the costs of a distribution rate case, which are included in FirstEnergy
witness Ridrnann's MRO analysis, would simply be a wash (Staff Ex. 3 at 4-5). The
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Commission agrees with Staff witness Fortney that these costs should be considered
substantially equal and removed from the ESP v. MRO analysis. Upon the removal of
these costs, as well as the RTEP credit, the Commission finds that, quantitatively, the ESP 3
is better in the aggregate than an MRO by $21.4 nlillion (Staff Ex. 3 at 5).

Further, the Comm:ission finds that the proposed ESP 3 is more favorable
qualitatively than an MRO. The Commission finds that the additional qualitative benefits
of an ESP, which would not be provided for in an MRO, include (1) modification of the bid
schedule to provide for a three-year product in order to capture current lower market-
based generation prices and blend them with potentially higher prices in order to provide
rate stability; (2) continuation of the distribution rate increase "stay-out" for an additional
two years to provide rate certainty, predictability, and stability for customers; (3)
continuation of multiple rate options and programs to preserve and enhance rate options
for various customers provided in the ESI' 2, and (4) flexibility that offers significant
advantages for the Companies, ratepayers, and the public. (Staff Ex. 3 at 3-4.) More
specificail.y, the Commission emphasizes its opinion in its discussion of the three-part test
that laddering of products and continuation of the distribution rate increase freeze will
smooth generation prices and mitigate the risk of volatility, which is a benefit to
customers. Further, the Commission finds that the additional benefits provided via the
Stipulation to interruptible industrial customers, schools, and municipalities, as well as
shareholder funding for assistance to low-incoztte customers, also make the proposed ESP
3 more favorable qualitatively than an MRO (Co. Ex> 3 at 12-13). Additionally, the
Commission notes in response to OCC/CP's arguments that the six percent discount for
PIPP customers is not a benefit and that FES should not have been given the sole
opportunity to bid on this load, that the Commission previously, rejected these argumezlts
in the ESP 2 Case. ESP 2 Case, Opinion and Order (Aug. 25, 2010) at 33. Pu:rther, as in the
ESP 2 Case, the Commission notes that ODOD continues to reta'rrt its authority to

competitively shop the aggregated PIPP load if a better price can be obtained. Section
4928.54, Revised Code. Thus, as in the PSP 2, the six percent discount to be provided to
PIPP customers represents the minimum discount during the proposed ESP 3, and a better
price may be obtained by ODOD through a competitive bid.

The Commission also notes that the proposed ESP 3 is consistent with policy
guidelines in Ohio. Specifically, the proposed ESP 3 supports competition and
aggregation by avoiding standby charges, supports reliable service through the
continuation of the DCR mechanism, supports business owners' energy efficiency efforts,
protects at-risk populations, and supports industry in order to support Ohio's
effectiveness in the global economy (Co. Ex. 3 at 11-12).

Therefore, based upon the evidence in the record in this pzoceeding, the
Commission finds that the ESP 3, including its pricing and all other terms and conditions,
including any deferrals and any future recovery of deferrals, is more favorable in the
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aggregate as compared to the expected results that wov.ld otherwise apply under Section
4928.142, Revised Code. Accordingly, we find that the Stipulation, as modified, should be
adopted. The Commission also notes that our finding in this section that the ESP 3 is more
favorable in the aggregate than the expected results that would otherwise apply under an
MRO also resolves the arguments by several parties that the settlement package violates
irnportant regulatory principles by failing the ESP v. MR0 test.

FTNDINGS Qp PACT AND CaNCLUSTONS OF LAW:

(1) The Companies are public utilities as defined in Section
4905,02, Revised Code, and, as sucll, as subject to the
jurisdiction of this Commission.

(2) On Apri173, 2012, FirstEnergy filed an application for an SSO
in accordance with Section 4928.141, Revised Code. A
stipulation was included with the application.

(3) The signatory parties to the Stipulation are FirstEn:ergy, Staff,
oEG, OMA, IfiU-Ohio, OPAE, AICUO, OHA, Nucor, COSE,
MSC, Citizens' Coalition, FPS, Akron, and Morgan. Stanley.
Additionally, Kroger, GEXA, ;3nerNoc, Duke Retail, and Duke
Commercial signed the Stipulation as non-opposing parties.

(4) The evidentiary hearing in this proceeding was held on June 4,
2012, through June 8, 2012.

(5) Pursuant to published notice, public hearings were held in
Akron on June 4, 2012', in Toledo on June 7, 2012; aztd in
Cleveland on June 12, 2012.

(6) 'The Companies' application was filed pursuant to Section
4928.143,12evssed Code, which authorizes the electKic utilities
to file an ESP as their SSQ,

(7) The Comrnission finds that the Stipulation, as modified, meets
the three criteria for adoption of stipulations, is reasonable, and
should be adopted.

(8) The proposed ESP, including its prieing and all other terms and
conditions, including deferrals and future recovery of deferrals,
is more favorable in the aggregate as compared to the expected

results that would otherwise apply under Section 4928.142,

Revised Code.
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ORDER:

It is, therefore,

-58-

D1tDERED, That the Stipulation, as modified by the Commission, be adopted and

approved. It is, further,

QRDEIZED,'Ihat. the Companies file proposed tariffs consistent with the Stipulation•
as modified. It is, further,

ORDERED, That the Compariies take all steps necessary to impiement the
Stipulation. It is, further,

ORDERED, That a copy of this Opinion and Order be served upon all parties of

record.

THE PUBLIG U'I'ILITIFS COMMtSSIt7N QP (7HI0

Todd Sni hler, Chairman

^tPVP„ n. t.P.s,^r Andre T. Porter

Ghervl L, Roberto

MLYV/GAP/sc

Entered t^l2un-ial

r°h^°1^cea.P

Barcy F. McNeal
Secretary
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In the Matter of Ohio Edison Company,
The Cleveland Electric IIluminating
Company, and The Toledo Edison
Company far Authority to Provide for a
Standard Service Offer Pursuant to Section
4928.143, Revised Code, in the Form of an
Electric Security Plan.

Case No.12-1:230-EL-SSO

17ISSENTING OPINION OP COMMISSIONER CHERXL L. RflBERTd

Because I find the proposed ESP 3 is not superior to an MRO and it does not benefit
ratepayers andjor violates important regulatory principles or practices, in at least the
various ways detailed below, I reject the proposed ESP 3 and thereby dissent from the

majority opinion.

I, The ESP 3 is not euperior to an MRO

The burden of proof in this proceeding is on the Companies to establish that the
ESP 3, including its pricing and all other terms and conditions is more favorable in the

aggregate as compared to 'the expected results that would otherwise apply under Section
4928.142, Revised Code. Section 4928.143(Q(1), Revised Code. The Companies have not

met this burden.

A. RTEP Value Absent

The Companies represent that the ESP 3 is largely a continuation of the ESP 2 that
the Commission adopted less than two years ago on August 25, 2010, and which remains
under its current terms and conditions in effect until May 31, 2014, The ESP 2 provided for
a standard service offer based upon competitive bidding that would yield pricing results
similar to an MRO. Thus, a priiuiple reason identified by this Commission for adopting
the FSP 2 was the additiona) term or condition that resolved questions o# charges and fees
related to #he Companies° decision to transfer from MISC? to PJM including RTEP and

M1TT' charges, MI50 exit fees, and PJM ixitegration charges. That reason is absent here. I
agree with the majority that the ESI' 3 provides no benefit relating to MISOJPJM transition

charges and fees.

B. Benefits of'Laddering' Too Aznbi9922s

The Companies propose to ain.end the procurement schedule in the PxSP 2 to shift
bids that are to occur in October 2012 and January 2013 from one-year products to three-
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year products. The Companies propose that this is a benefit because it my provide an
opportunity to capture historically lower generation prices for a longer period of time that
would then be blended with potentially higher prices occurring over the life of the pSP 3
thereby smoothing out generation prices and mitigating volatility for customers. As I have
in the past, I agree that staggered procurement is a valuable techrtique to mitigate the risks'
of market volatihty. In this instance, however, customers will enjoy whatever the prices
are duruig the period prior to May 31, 2014, undex the current terms of the ESP 2. Any
benefit proposed by the pS$ 3 requires the assumption that as opposed to customers
enjoying those lower prices initially - as they are now entitled to do - we should ask them
to relinquish thezn. To aelueve any benefit, we must assume that a bidder for a three-year
product will capture all of the benefit of the prices provided by the one-yeaX product and
offer them back to the customers and, in addition, offer a lower price than they would
otherwise for the product covering years two and three. There is nothing in the record to
suggest that this will be true. In fact, the only suggested benefit is averaging the lower
prices (which customers would already receive) with the anticipated higher prices - in
essence simply paying ahead for the ability to experience less of a price change on June 1,
2014. This proposal would then merely re-create the same phenomenon on June 1, 2016, at
vahich time customers will again face a period in time when the products procured do not
overlap. I find that tlus proposal provides too ambiguous of a benefit, if any benefit exists
at all, to value. Additionally, to the extent that this Commission is concerned that prices
after May 31, 2014, will increase such as to provide a rate shock to customers (something
for which there is no evidence in this record), it always has the authority granted in
Section 4928.143(B)(2)(f)(i), Revised Code, to phase in and securitize a utility's standard

service offer price.

TI. The FSP 3 does not benefit rat_ _,epayers oY the public interest and violates imuortant

regIzlatorv urincinles or ractices

A. Contra^ th an affiliate^cornpanv for an un-bid contract to serve
1'1PP customers yrovides ambiQuous benefits to rateyavers, is not in
;he ri»ht9r i*+}prPs+ arid undermines market development.

The ESP 3 provides that PiPP customers will be served by the Companies' sister
company, FES, through a bi-l:ateral contract at a rate 6 percent below the auction rate.
There is rto record that FES is the only or best means of providing P1PP customers with
discounted service. Such a provision removes the PIPP load from the market competition.
While the potential size of the PIPP load was ziot explored in the record, customers are
eligible when total household income is at or below 150 percent of the federal poverty
level. Rule 122:5-3-02, O.A.C. "The State of Poverty in Ohio: Fuiiding a Foundation for
Prosperity" prepared by Community Research Partners for the Ohio Association of
Community Action Agencies and issued in January 2010 reports that 30.5 percent of

residents of Cleveland are living at or below the poverty rate (100 percent of poverty - not
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the 150 percent level for PIPP eligibility), 24.7 percent of Toledo residents are living in
poverty, and 22.5 percent of Akron residents are living in poverty. Thus, this potential
load is not insignificant. There is no reason that the PIPP load could not be part of the
auction so that all suppliers have an opportunity to compete for this load. The majority
notes that the dh.io Deparjznent of Development is authorized to bid out this load - as it
has been for more than a decade but has not exercised this authority. Relying on the
Department of Development to inject competition when the remainder of the load is going
to auction is nonsensical. This solution adds a layer of complexity on an agency which has
no reason to have expertise in running electricity auctions. Contracting with an affiliated
company for an un-bid contract to serve PIPP customers provides ambiguous benefits to
ratepayers, is not in the public interest, and undermines market development.

)3. Payin^ above-market rates for demand resvonse doesn`t benefit
customers or the public interest and undermines market development

The ESP 3 provides for continued above-market payments to a lianited body of
customers though Riders OLR and ELR for demand response. The revenue shortfall
resulting from these above-market payments would be recovered from aA non-
interruptible customers as part of the non-bypassable demand side management and
energy efficiency rider (Rider DSE). The Com.panies contend that this provision benefits
all customers because suppliers will take into account the ability to reduce load at peak
pricing in their CBP bids, which may promote lower prices resulting from the CBP. Other
parties contend that it may xeduce capacity costs for customers.

While T agree that demand response is valuable, may promote lower CBP pricing,
and could reduce capacity costs for custorners, this mechanism provides less benefit at a
higher cost than simply permrtting the PJM demand response market to operate - and
customers must a pay a premium for this less beneficial, higher-cost demand response
program. The time has c©me to allow this above-market program to expire. To be clear,
there is no evidence that it is necessary to pay above-market rates to find participants for
dernand response programs. Thus, the same demand response could be available at the
market price-without the need for customer subsidy. Additionally, demand response
through the PJM market is visible to PJM such that it will be used to plan for reliability
and as a result will directly reduce capacity costs for customers. Under the piroposed
mechanism we can only hope that demand response paid for at the above-market rates
will find its way into the RPM rnarket. Finally, providing an above-market payment for
denland response can only suppress the developrnent of a true demand response market.
As is evidenced by the recent RPM auction results, demand response plays an venportant
and valuable role in reducing capacity costs-but only when it is bid into the RPM market.
An ESP provision requiring customers to pay above-market rates for demand response
that may or may not actually find its way into the RPM process doesn't benefit customers
or the public interest and undermines market development.
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C. Gifhn' stiroulation sig_nataries with_obligatian-free ener ' efficiency
dollars does not benefit customers or the public interest and violates
cost-efEective rule reQuirements

The Companies are required to develop a portfolio of energy efficiency programs
that is cost-effective. Rule 4901:1-39-04(B) O.A.C. In general, each program proposed
within a portfolio must also be cost•efEective. Id. However, an electric utility may include
a program within its portfolio that is not cost-effective when that program provides
substantial nonenergy benefits. Id. The Companies submit a request for recovery of the
costs of these programs within the portfolio proposal. Rule 4901:1-39-07, O.A.C. The
Companies' current cost recovery mechanism for these programs is Rider DSE.

The ESP 3 provides the following stipulation signatories with obligation-free
payments from Rider DSE:

COSE: $25,000 in 2014, $50,00Q in 2015, and $25,000 in 2016;
+ AICUO: $41,333 in 2014, $21,000 in 2015, and $21,000 in 2016;
• OHA: $25,000 in 2014, $50,000 in 2015, and $25,000 in 2016;
• OMA: $100,000 in 2014, $10D,000 in 2015, and $50,000 in 2016;
^ City of Akron: $100,000 in 2014, and $100,000 in 2015;
• Lucas County: $100,000 in 2014, and $100,000 in 2015; and

None of these recipients is under any obligation to demonstrate that these funds
will be used to deploy cost-effective energy efficiency. The funds from Rider DSE are paid
by all customers in order to obtain cost-effective energy efficiency. These payments do not
provide this benefit and are not consistent with the requirements of Chapter 4901;1-39,
O.A.C.

D. Continuation of Rider DCCR' utility and custorner expectations are not
al,oned• without a1iQn.tnent utility gains additional revenues without
Rroduces additional customer value

Rider DCR is proposed pursuant to Section 492$,143(S)(2)(h), Revised Code, which

authorizes an ESP to include:

Provisions regarding the utilitys distribution service, including, without
limitation and notwitltstandin,g any provision of Title XI^,IX of the
Revised Code to the contrary, provisions regarding single issue
ratemaking ... provisions regarding distribution infrastructuze and
modernization incentives for the electric distribution utility. The latter
may include... any plan providing for the utility's recovery of costs.., a
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just and reasonable rate of return on such infrastructure rnodernization.
As part of its deterrnination as to whether to allow in an electric
distribution utility s electric security plan inclusion of any provision
described in division (B)(2)(h) of this section, the commiasion shall
examine the reliability of the electric distribution utility's distribution
system and ensure that customers' and the electric distribution utility's
expectations are aligned and that the electric distribution utility is
placing sufficient em.phasis on and dedicating sufficient resources to the
reliability of its distribution systean.

.3.

In order for Rider DCR to be included appropriately within the pSP 3, the
Companies have the burden to demonstrate that the Companies' and customers'
expectations are aligned and the Cornpanies are dedicating sufficient resources to
reliability. Additionally, this provision must be judged as part of the aggregate tern,.s and
conditions of an ESP; e.g. if a si.milar or better result is achievable through an MRO, then it
calls into question whether the ESP is Geneficial.

The Sierra Glub notes that despite ample notice of the 2015/2016 itt''M auction and
the likely consequences for the Companies' customers, the Coznparues failed to take any
steps to pxepare for the RPM auction. These actions could have included bidding in
energy efficiency and demand response. Accordingly, the Sierra Club argues that the
Companies should be held accountable for the financial harm caused to its customers. I
agree with the majority that this proceeding was not opened to investigate the Companies'
bidding behavior. It is not a complaint case. The majority notes that 'the record does not
support a finding that the Companies' actions in preparation for bidding into the
2015 f 2016 base residual auction were unreasonable." Tf this were a complaint case, a
standard of reasonableness would be appropriate. See Section 4905.26, Revised Code. In
this instance, however, the burden is upon the Companies to demonskrate that its actions
are aligned with both its own interests and those of its customers and that it is dedicating
sufficient resnurces to reliability. The Companies may only avail themselves of the
benefits of single-issue rate-making pursuant to Section 4928.143, Revised Code, after they
have successfully made this demonstration. The infozrnation in our record is insufficient
to find that the Companies dedicated sufficient resources to reliability, particularly in the
form of participation in the base residual auctions whose very purpose is reliability. por
this reason, I find that continuation of Rider DCR is not supported by this record.

pinally, the Companies have a remedy for cost recovery for prudent distribiution
system investments in the form of a distribution rate case. tf the Companies require
additional resources, they may file requests under traditional rate-making processes.
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E. Lost Revenue iZecovery mechanisrn has out-lived its value to
customers and should bepernvtted to expire

The ESP 3 provides that durcng its term, the Companies shall be entitled to receive
lost distribution revenue for all energy etficiency and peak demand reduction programs
approved by the Coztunission,. except for historic .mercantile self-directed projects. 1n
adopting the Companies' energy efficiency portfolio on March 23, 2011, Chairman
Snitchler penned a concurring opinion that I joined then and find worth repeating a
poxkion of that now:

I strongly encourage the Companies, the other eJectric utilities in this
state, and all other stakeholders to provide the Comrxussion, in both that
docket artd in future rate proceedings, with proposals for innovative rate
designs that prornote both energy efficiency as well as the state policies
enumerated in Section 4928.02, Revised Code.

The lost revenue mechanism should be per.mitted to expire under the terms of the
ESI' 2. It has out-lived its value to customers.

P, Adeguacy of the Compazues' cu,rrent coruorate separation is a
legitimate ouestion worthy of Commission consideralhown

The FSP 3 proposes that the Companies' corporate separation plan approved in In

re FirstEnergy, Case No. 09-462-EL-UNC, would remain approved and in effect as filed.

The combination of recent discretionary utility decisions by separate generation,
transmission, and distribution affiliates within the Cornpanies' corporate family have
seenZingly produced enhanced investar value without an increase in consumer value but
added consumer costs in the nature of significantly higher capacity charges. The specific
discretionary decisions I reference include the FES decision to close two generation plants
two years earlier than any environmental new requirement was to be imposed resulting in
a capacity constraint; FES' continuance nonetheless operating these plants at above-market
rates under must-run contracts; ATSI's advocacy of its solution to the constraint of
approximately $900 m.illion dollars in additional infrastructure to be built at cost plus; the
apparent absence of effort by the Companies to use cost-effective means to control the
shape and size of its native load, and the proposal in the pSP 3 for un-bid purchase by the
Companies frorn its sister affiliate FES of the PIPP customer load. By iternizing these
observations, I am not suggesting that the Companies or any other member of the
Companies' family has taken an action that is unauthorized or outside of any existing
authority in any manner. By highlighting them, however, I am suggesting that the
Cornznisszon should not be eager to re-approve and extend the Corn.panies' current
corporate separation plan without a more deliberative review.
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G. The tirz^ing of this matter and bundlin^ of di^c^arate issaes does_not
benefit customers or the oublic interest

While I agree with the majority that the Commission cannot find that parties were

denied the opport ►utity for thorough and adequate paxticipation in this proceeding, the
urgency that seemed to accon-tpany this matter seems out of proportion to any real need to
act. The ESP 2 is in effect until May 31, 2014. The Commission has up to 275 days after an
application is filed to act. Section 492$.143(C)(1), Revised Code, This timing leaves a
significant window for a deliberative review of any proposal for the Companies next
timely ESP. Yet this case was filed on April 130' - just three months ago - and is now
before us for final resoiution. Customers and the public interest would benefit from the
rnatters included within the ESP 3 relating to distribution improvements and energy
efficiency programs to be considered within appropriate sepaza.te dockets. This is
particularly true in light of the strain on available resources, inrluding those within the
sigzuficantly down-sized Office of Consumers' Counsel, resulting frnm the pendency of
,AEP SSO and Capacity cases during the past three months as well. While the alacrity of
this case does not mean that parties did not have an adequate opportunity to participate, I
believe that a superior public interest result would be attained by using the time and
regulatory frameworks available to us for a disciplined review of the distribution and
energy efficiency/ demand response portions of this matter in separate dockets.

For the above reasons, which do not represent an exhaustive list, I find that the
Companies have not met their burden and, therefore, I would reject the ESP.

C"heryl G, Roberto

CLR\sc

Entered in the Journal

2MI

Barcy F. McNeal
Secretary
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In the Matter of Ohio Edison Company, )
The Cleveland. Elertric IIIuminating )
Company, and The Toledo Edison )
Company for Authority to Provide for a Case No.12-123Q-EUSSO
Standard Service Offer Pursuant to )
Section 4928.143, Revised. Code, in the )
Form of an Electric Security Plan. )

ENTRY ON REHEARING

The Commission finds.

(1) Ohio Edison Company (OE), The Cleveland Blectric
Illunmir►ating Company (CEI), and the Toledo Edison
Company (TE) (collectively, FirstEnergy or the Companies)
are public utilities as defined in. Section 4905.02,1Zevised
Code, and, as such, are subject to the jurisdiction of this
Commission.

(2) On April 13, 2012, FirstEnergy filed an applicakion,
pursuant to Seclion 4928.141, Revised Code, to provide for
a standard service offer (SSO) commencing as early as May
2, 2012, but no later than June 20, 2012, and ending May 31,
2016. The application is for an electric security plan (ESP),
in accordance with Section 4928.143, Revised Code, and the
application includes a st7pulation and recommendation
(Stipulation) agreed to by various parties regarding the
terms of the proposed ESP (ESP 3).

(3) The hearing in this proceeding commenced on June 4, 2(112,
and concluded on June 8, 2012.

(4) Or►.1uly 18, 2012, the Commission issued its Opinion and
Order in this proceedzng, adopting the Stipulation and
approving F.SP 3.
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(5) Section 4903.10, Revised Cod.e, states that any party to a
Commission proceeding may apply for rehearing with
respect to any rnatters determ.ined by ffie Commission
within 30 days of the entry of the order upon the
Commission's journal.

(6) On August 17, 2012, applications for rehearing were filed
by the Northeast Ohio Poblic Energy C:ouncil (NOPEC),
Sierra Club, the Envir+anmental Law and Policy Center
(ELPCj, and Interstate Gas Supply, Inc. (IGS). Moreover,
joint applications for rehearing were filed by Ohio
Consumers' Counsel and Citizen. Power (OCC/CP) and.by
the Retail Energy Supply Association, Direct Energy
gervices, LLC,. and Direct Energy Business, LLC
(Suppliers).

(7) On August 27, 2012, FirstEnergy and Nucor Steel Marion,
Inc., (Nucor) each filed memoranda contra the appGcations
for rehearing.

(8) The Commission grants the applications for rehearing filed
by NOPEC, Sierra Club, Etd'C, IGS, C7CC/CP, a4rd the
Suppliers. We believe that sufficient reason has been set
forth to warrant further consideration of the matters
specified in the applications for rehearing.

It is, therefore,

-2-

ORDERED, That the applications for rehearing be granted for further
consideration of the matters specified in the applications for rehearing. It is, further,
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ORDERED, That a copy of this Entry on Rehearing be served upon all parties of
record.

THE PUBLIC Ul'It.IfiIB'5 CQ.MMISSION OF OHIO

Todd A. Srubchler, Chairman

5teven D.i,e;e-^

`^'..^,

Cheryl L. Roberto

GAP/sc

Entered in the jaurnal

SD) 12 2012

4"A7
Barcy F. McNeal
Secretary

A-Dlre T. Porter

Lynn Slaby
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THE PUBLIC UTILi'S'mS c(7MMISsION OF OHClJ

In the Matter of Ohio Edison Company,
The Cleveland Electric Illuminatirtg
Company, and The Toledo Edison
Company for Authority to Provide for a
Standard Service Offer Pursuant to
Section 4928,143, Revised Code, in the
Form of an Electric Security Plan.

Case No.12-1230-EL-S50

SECOND ENT'RY ON REHEARiNG

The Commission finds:

(1) Ohio Edison Company (OE), The Cleveland Electric
Mumina.tinng Company (CBI), and the Toledo lydison
Company (TE) (collectively, FirstEnergy or the Companies)
are public utilities as defined in Section 4905.02, Revised
Code, and, as such, are subject to the jurisdiction of this

Con.imission.

(2) On April 13, 2012, FirstEnergy filed an application
pursuant to Section 4928.141, Revised Code, to provide for
a standard service offer (SSO) ending May 31, 2016 (Co. Ex.
10). The application is for an electric security plan (ESP), in

accordance with Section 4928.143, Revised Code, and the
application included a stipulation and recommendation
(Stipulation) agreed to by various pa:rties regarding the

terms of the proposed ESP ,(ESp 3).

(3) The hearing in this proceeding commenced on June 4, 2012,
and concluded on June 8, 2012.

(4) On July 18, 2012, the Commission issued its Opin:ion and
Order in this proceeding, adopting the Stipulation and

approving the ESP 3.

(5) Section 4903.10, Revised
Commission proceeding
respect to any matters
within 30 days of the
Commission`s journal.

Code, states that any party to a
may apply for rehearing with

deternuned by the Commission
entry of the order upon the
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(6) On August 17, 2012, applications for rehearing were filed
by the Northeast Ohio Public Energy Council (NOPEC),

Sierra Club, the Environmental Law and Policy Center
(ELPC), and Interstate Gas Supply, Inc. (IGS). Moreover,
joint applications for rehearing were filed by OCC and

Citizen Power (0CC/CP) and by the Retail Energy Supply
Assodation, Direct Energy Services, LLC, and Direct

Energy Business, LLC (Suppliers).

(7) On August 27, 2012, FirstEnergy and Nucor Steel Marion,
Inc., (Nucor) each filed memoranda contra the applications

for rehearing.

(8) On September 12, 2012, the Commission granted rehearing
for the purpose of further consideriztg the matters raised in
the applications for rehearing.

(9) Moreover, on July 31, 2012, the Ohio Consumers' Counsel
(C?CC) filed a motion to take administrative notice of
certain documents filed by the Companies in In the Matter

of the Application of Ohio Edison Company, The Cleveland

Electric Illuminating Company, and T7ie Toledo Edison

Company for Approval of their Energy Efficiency and Peak

Demand Reduction Program Portfalia Plans for 2013 through

2015, Case Nos. 12-2190•EL-PQR, et al. (Portfolio Cdses).
Further, in their joint application for rehearing, 0CC/CP
request that the Cornmission take adrninastrative notice of

the audit reports filed in In the Matter of the Review of the

Alternative Energy Rider Contained in the Tariffs of Ohio

Edison Company, The Cleveland Electric Illuminating Company,

and The T'oleda Edison Company, Case No. 11-5201-EL-RDR

(AER Case).

(10) In support of its request that adrninistrative notice be taken
of documents filed in the Portfolio Cases, QCC argues that

FirstEnergy filed these documents with the Commission;
thus, the documents are not subject to reasonable dispute.
0CC claims that the documents would allow the
Commission to approxim.ate the incremental lost
distribution revenue the Companies seek to collect from
customers for the years 2013 through 2015. Further, 0CC
claims that the information in these documents is
responsive to discovery served upon FirstEnergy and that

-2-
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the Companies failed to supplement their responses to that
discovery as required by Rule 4901-1-16(D)(3), Ohio
Adminisktative Code (OA.C.),

(11) On August 27, 2012, the Companies filed a memorandum
contra the motions to take administrative notice. On
August 30, 2012, OCC/CP filed a motion to strike the
memorandum contra, contending, that the filing was not
timely pursuant to the procedural schedule established by
the attorney exanvner on April 19, 2012, FirstEnergy filed a
m:ernorandum contra the motion to strike on September 4,
2012. OCC/CP filed a reply to the memorandum contra
the motion to strike on September 7, 2012, The
Co.mrnission finde that the memorandum contra was not
filed in the time period established by the attomey
examiner for this proceeding. Entry (April 19, 2012) at 3.
Therefore, the motion to strike should be granted.

(12) The Commission notes that the Supreme Court of Ohio has
held that there is neither an absolute right for nor a
prohibition against the Commission's taking adrninistrative
notice of facts outside the record in a case. Instead, each
case should be resolved on its facts. The Couxt further held
that the Comcnission may take administrative notice of
facts if the complaining parties have had an opportunity to
prepare and respond to the evidence and they are not
prejudiced by its introduction. Canton Storage and Transfer

Co, v. Pub. tltit. Comm., 72 Ohio St.3d 1, 8, 647 N.E.2dd 136

(1995) (ating Allen v, Pub. tltil, Comm., 40 Ohio St.3d 184,

186, 532 N.E.2d 1307 (1986)).

(13) With respect to the requests of OCC/CP for administrative
notice of documents in the record of the Portfolio Cases and

the AER Case, the Commission finds that FirstEnergy has
not had an opportunity prepare for, explain or rebut the
evidence for which QCC seeks administrative notiGe.
Likewise, the other signatory parties to the Stipulation filed
in this proceeding have not had an opportunity to prepare
for, explain or rebut this evidence. The record of the
instant proceeding has closed; OCC's requests for
administrative notice were made on July 31, 2012, and
August 17, 2012, after the completion of the hearing on
June 8, 2012, and after the issuance of the Opinion and

-3-
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Order in this proceeding on July 18, 2012. Moreover, the
hearing in the AER Case has even not commenced. T1ius,
no witness has sponsored the documents for which
OCC/CP seek administrative notice, no corrections, if
necessary, have been made to the documents, no

foundation has
docu.ments have
A.PR Case.

been laid for their admission, and the
not been admitted into the record of the

Further, the Commission finds that PirstFnergy and the
signatory parties to the Stipulation would be prejudiced by
the taking of administrative notice of these documents.
The Commission has already issued its Opinion and Order

in this proceeding. OCC/CP ask the Conuziission to reject
or mod'zfy FirstEnergy's approved ESP 3, based at least in
part on these documents. It would be unfair for the
Commissxon to reject or modify the ESP 3 based upon
evidence that PirstPaiergy and the signatory parties have
not had an opportunity to prepare for, explain or rebut. On

the other hand, OCC/CP will not be prejudiced if the
Commission does not take administrative notice of these
documents. The hearing has been held in the Portfolio Cases

and scheduled in the AEk Cttse. OCC/Cl' was free to raise

any relevant issues in the Portfolio Cases and will be free to

raise any issues regu'ding these documents that are

relevant to the AER Case.

Further, the Com:nission notes that Attachment 1 to
OCC/CP's application for rehearing appears to be derived

from the documents from the Portfolio Cases for which

OCC/CP sought administrative r►otice. Because we have
declined to take adcniu7istrative notice of the documents
from which AtEachhment 1 was derived and because
Attachment 1 has not been admitted into evidence in thds
proceeding, Attachment 1 will be disregarded by the

Commission.

(14) In its application for rehearing, NOPEC daims in its
seventh assignment of error that the Cornxnission violated
the due process rights of NOPEC and other non-signatory
parties when it failed to afford the parties adequate time to
prepare for the case. OCC/CP claim, in their fifth
assignment of error, that the Commission erred by

4-
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violating the due process rights of the non-signatory
parties in this case. In support of this assignment of error,
tCC/CP daim that the timeline for this case was
inadequate and prejudiced the non-signatory parties.
0CC/CP claim in their application for rehearing that the

Companies requested a waiver from their obligation to
provide notice of their application through newspaper
publication and that the Commission granted this waiver
and did not order FirstEnergy to publish a newspaper
notice. OCC/CP also allege that the Comnussion's rulings

affected intervention in contravention of the law. Further,

OCC/CP claim that the Commission erred by taking

admirvistrative notice of information contained in the
Companies' pxevious standard service offer cases.

Likewise, NOPEC claims in its eighth assignment of error
that the Commission violated the due process rights of
NOPFC and other non-signatory parties when the
Commission unlawfully took administrative notice of
portions of the record in the Companies' previous standard
service offer cases despite the fact that the parties did not
have knowledge of, or an opportunity to explain and rebut
the facts admuustratively noticed. ELPC also claims, in its
second assignme.nt of error, that the Opinion and Order
improperly affirmed the attorney exaininers' ruling taking
administrative notice of evidence from the previous
standard service offer cases.

(15) In its memorandum contra, FirstEnergy argues that the
procedural schedule did not deny the parties the
opportunity for thorough and adequate participation in the
proceeding. For example, the Companies claim that the

procedural schedule permitted f7CC to serve six rounds of

discovery and present testimony for three witnesses,
including an outside consultant. FirstFnergy also denies
that the procedural schedule affected the intervention of
parties in this proceeding, noting that no party was denied

intervention.

Further, FirstEnergy and Nucor claim that the Commission
properly affirmed the ruling of the attorney examiner
granting adxninistrative notice at the hearing. FirstEnergy
argues that parties were placed on notice that the

-5-
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Companies sought admi.nistrative notice seven weeks pdor
to the hearing. FirstEnergy also claims that 0CC/CP,
NOPEC and ELPC all had the opportunity to seek in
discovery the specific documents that FirstEnergy intended
to rely upon and that the parties failed to do so.

Nucor argues that the Comrnission properly took
administrative notice of portions of the record from the
prior standard service offer cases. Nucor represents that
ESP 3 is, in large part, an extension of the Companies
current ESP. Further, Nucor notes that the request to take
administrative notice was contained in both the application
and the Stipulation, both of which were fi:ied on April 13,
2012, and that no party raised any objection or concern
about the request until after the hearing commenced.
Nucor claims that NOPEC and 0CC/CP knew, or should
have none, from the begirulin.g of this proceeding, that
FirstEnergy and other parties were seeking incorporation
of parts of the record from the prior cases into the record of
the current proceeding since the request was included in
both the application and the Stipulation.

-6-

(16) With respect to the allegations regarding a lack of due
process in this proceeding, the Commission thoroughly
addressed these issues in the Opinion and Order in this
proceeding. Opinion and Order at 21-23, 46-47. The only
new issue raised is the issue of published notice. 0CC/CP
claim that the Companies requested a waiver from their
obligation to provide notice of thei.r application through
newspaper publication and that the Comrn9ssion granted
this waiver and did not order FirstEnergy to publish a
newspaper notice. These claims are rnisleading. The
Connpanies requested a waiver from the requirement that

they provide a proposed notice for publication as part of
their application contained in Rule 4901:1-35-04(B), O.AC.
Entry (April 25, 2012) at 6. Although this waiver was
granted, the Comnli:ssion subsequently ordered
FirstEnergy to publish notice of the application and the
three public hearings held in this proceeding. Entry
(May 9, 2012) at 2-3. Further, at the evidentiary hearing,
the proofs of publication of the newspaper notice were
admitted into the record (Tr. II at 271; Co. Ex. 5). Thus, the
Commission finds that ()CC/CP's allegations that
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published notice was not provided are misleading and
have no merit.

Regarding the claims that the Commission unlawfully
affirmed the ruling of the attorney examiners to take
administrative notice of a limited set of documents, we find
that no new issues have been raised on rehearing and that
the Cornmission fully addressed all issues in the Opinion
and Order in this proceeding. C+pinion and Order at 19-21.

Accordingly, rehearing on these assignments of error
should be denied.

(17) In its first assignment of error, ELPC argues that the
Opinion and Order in this proceeding improperly finds
that the Companies Pded a complete application pursuant
to Rule 4901:1-35-03, O.A.C, Specifically, ELPC contends

that the Companies failed to include in their application a
complete description of the FSP and testimony explainin.g
and supporting each aspect of the ESP as required by Rule
4901:1-35-03(C)(1), Q.A.C. ELPC acknowledges that the
Commission approved several waivers of the filing
requirements but notes that provision (C)(1) was not

included in the approved waivers.

(18) The Com.mission finds that rehearing on this.assignment of
error should be denied. The Commission finds that the
application (Co. Ex. 1), incIuding both the Stipulatiort and
the accompanying testimony, met the miztimum
requirements of Rule 4901;1-35-03(C)(1), O.A.C. The
Stipulation contains a full and detailed description of all
terms and conditions of the FSP 3. Moreover, EL1'C had
the opportunity in discovery to seek any additional
explanation of the provisions of the ES.P 3 necessary for its
understanding of the application, and ELPC had the
opportunity, at hearing, to cross examine FirstEnergy's
witness ltidmann on the application but did not take
advantage of that opportunity. Finally, the Comsnission
notes that ou.r approval of the ESP 3 was based upon the
entire record in this proceeding, including all testimony
and exhibits admitted into evidence, rather than only the
information contained in the application.

-7-

App. Appx. 000086



12-1230-EL-SSO

(19) ' NOPEC claims, in its fourth asslgrtment of error, that the
Comm3ssion erred in concluding that the Stipulation
satisfies the three-part test for determinirtg the
reasonableness of a Stipulation and, in its fifth assignment
of error, that the Commission erred in concluding that the
Stipulation is the product of serious bargaining because
three primary residential customer advocates were
effectively excluded from the bargainiing process.
Similarly, in their first assignment of error, OCC/CP claim
that the Commission erred by finding the Stipulation to be
reasonable under the three-prong test for the consideration
of settlements. Specifically, OCC/CP claim that the
Commission erred, as a matter of law, in adopting a
Stipulation that lacked the necessary diversity of interests
among those signing the Stipulation.

0CC/CP argue that the Comrnission should have
ascertained the motivations of Ohio Partners for Affordable
Energy and the Cleveland Housing Network, the
Empowerment Center an.d the Consumer Protection
Association in signing the Stipulation. OCC/CP claim that
these parties' interests can be determined solely by the
benefits these parties received under the Stipulation.
Moreover, OCC/CP claim that these parties conducted no
discovery prior to signing the Stipulation, did not cross-
examine a single witness and did not file briefs in this
proceeding. 0CC/CP contend that the failure to coz►duct
discovery or submit evidence allows the Comnussion to
infer the parties' motivations in signing the Stipulation.

(20) FirstEnergy retsponds that the Stipulation was the product
.of serious bargaining among capable, knowledgeable
parties because it was supported by parties representing
diverse interests and was developed as part of a settlement
process that excluded no one. FirstEnergy notes that the
parties to the Stipulation represent customers from every
dass, munidpalities and generation suppliers. Moreover,
FirstEnergy claims that all parties participating in the
previous ESP proceeding were given an opportunity to
review a draft of the Stipulation and discuss it with the
Companies before the Stipulation was filed (Co. Ex. 3 at
9-10,13-14; Tr. III at 26).

..g.
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{21) The Commission finds that rehearing on these assignm.ents
of error should be denied. OCC/CP's arguments in
support of their assignment of error lack any evidentiary or
legal support, The Comrnission notes that OCC/CP make
allegations regarding the motivations of signatory parties
in signing the Stipulation without citing to any testimony
or other evidence in support of their allegations. OCC/CP
daim that signatory parties conducted no discovery prior
to signing the Stipulation, but cite to no record evidence in
support of this daim. Further, C}CC/CP do not explain
why it was necessary for these parties to conduct discovery
if the parties were satisfied with the draft Stipulatiort, The
Commission notes that caunsel for CP also did not make an
appearance at the hearing in this proceeding, did not
present any witnesses, and did not cross-examine any
witnesses. Therefore, we find that a party's motivations in
a proceeding cannot be inferred based'simply on the extent
of the party's participation in the hearing.

Likewise, although OCC/CP elaim that the Commission

erred, as a matter of law, in adopting a Stipulation that
lacked the necessary diversity of interests among those
signing the Stipulation, the arguments raised by OCC/CP

are bereft of legal authority. 4CC/CT' dte to no statutes,
no Supreme Court rulings, and no Commission decisions
in support of their arguments. In fact, the Commission
already has rejected arguments that any one party,

including (7CC, must agree to a Stipulation in order to
meet the first prong of the three-part test for the
consideration of stipulations. Dominion Retail v. Dayton
Power & Light Co., Case No. 03-2405-EL-CSS, Opinion and

Chder (February 2, 2005) at 18; Entry on Rehearing
(March 23, 2005) at 7. With respect to the arguments raised
by NOPEC, the Comm.ission finds that NOPEC has raised
no new arguments in support of its assignment of error.

All of the arguments raised by NOPEC were considered,
and rejected, by the Commission in our Opinion and

Order, Opinion and Order at 24-27.

(22) In support of its first assignment of error, OCC/CP also
claim that the Commission erred when it determined that
the Stipulation, as a package, benefits ratepayers and the
public interest, as such determination is in violation of the

-9-
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State policy set forth in Section 4928.02(A), Revised Code,
mandating the availability of reasonably priced electric

service. OCC/CP claim that the three-year auction process
will not result in reasonably priced retail electric service.

OCC/CP cite to the testimony of OCC witness Wilson that

uncertainty regarding future prices creates risks that will

result in expected risk premiums for market participants,

which in turn raises costs to be paid by FirstEnergy

customers (UCC Ex. 91t 17).

OCC/CP further contend that the Commission erred when
it disregarded distribution ratemaking and reliability in

approving the FSP 3. OCC/CP contend that there is a

significant disconnect between the timing of the reliability

study performed by Staff witness Baker and the
commencement of the F;SP 3 on June 1, 2014. OCC/CP also

claim that there must be a nexus between the annual audits
and the Companies' annual performance reviews in order
to ensure that the Companies are not dedicating excessive
resources collected through Rider DCR to enhance
distribution service.

OCC/CP also claim that the Comzzussion's use of deferrals
and carrying charges to extend the period for recovery of
the costs of renewable energy credits results in
unreasonably priced retail electric service and that the
Cvmmission erred by failing to require a reduction in the
deferred charges for renewable energy credits to reflect that
FirstEnergy has paid unreasonably high prices ' for
renewable energy credits, OCC/CP claim that extending
recovery of the costs of renewable energy credits over three
years, as approved by the Commission in the ES',P 3, will
result in carrying charges of $680,000 for year 2011
(OCC Ex. 5) and that such carrying charges will continue,
at different amounts, from 2012 through 2016. OCC/CP
further claim that the Commission should grant rehearing
in light of the auditors' reports filed in the AER Case, to
ensure that the Companies only recover prudently incurred

costs.

Moreover, OCC/CP claim that the energy effidency and
peak demand reduction charges result in customers paying
unreasonably priced retail electric service in violation of

-10-
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Section 4928.02(A), Revised Code. Specifically, OCC/CP
claizn the Cornmission erred by deciding that the costs of
economic load response and optional load response
programs should be collected from all custAmer classes

instead of only from non-residential customers. OCC/CP
dte to OCC witness Conzalez's testimony that these
program costs should be assigned to the respective non-

residential customer dasses whose customers are eligible to

partidpate in the progxams (C►CC Ex.11 at 41-42).

0CC/Cp also allege that the Commission erred in its
treatment of the lost distribution revenues that customers
pay to the Companies because the Opinion and Order is
n.ot supported by the facts in the record and the collection
of lost distribution revenue will lead to unreasonably
priced retail electric service. 0CC/CI' raise concems that,
if the collection of lost distribution revenue is not capped
by either a dollar amount or a time period, the balances can
grow quite large. OCC/CP acknowledge that the
collection of lost distribution revenue is only authorized
through the term of the ESP 3 but argue that the
Commission may, at some point in the future, authorize
further collection of lost distribution revenue in the
Companies' next standard service offer proceeding.

(23) FirstEnergy replies that the ESP 3 Stipulation benefits
ratepayers and the public. FirstEnergy claims that
laddered procurement strategy in ESP 3 employs a
recognized risk mitigation strategy that will reduce rate
volatility and enhance stability in the cost of electricity
(Co. Ex. 14 at 14, 17-18). The Companies also argue that
Rider DCR benefits customers and fosters reliable service
by balancing the interests of all parties. FirstEnergy notes
that the FSI' 3 Stipulation merely extends Rider I?CR and
that, through the investments funded by Rider DCR and its
predecessor, the Companies have been able to meet all of
their reliability standards (Staff Ex. 2 at 5-6).

FirstEnergy also argues that spreading out the recovery of
renewable energy costs benefits customers. The
Companies claim that the unrebutted evidence at hearing
demonstrates that the charges for the recovery of
renewable energy will be lower due to ESP 3{Co. Ex. 3 at

-11-
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15). Further, FirstEnergy contends that its energy efficiency
and demand reduction programs are reasonable. In
response to GCC/CP's claim that residential customers
should iiot pay for credits provided to interruptible
customers, FirstEnergy notes that OCC's expert witness
admitted that a]1 customers, including residential
customers, benefit from the interruptible programs (Tr. ffi
at 99).

In its znernoranduzn contra, Nucor agrees that extension of
the interrupti'ble programs provides substantial benefits.
Nucor argues that the record demonstrates that the costs of
the economic load rider credits are below the market price
for capacity in the short term. Moreover, Nucor argues
that the interruptible programs provide considerable
benefits beyond capacity, claiming that the programs assist
in achieving the statutory peak demand reduction
benchmarks and provide signi,dcant econoznic
development and job retention benefits.

In addition, the Companies argue that the Commission's
approval of the recovery of lost distribution revenue was
reasonable. The Companies claim that the recovery of lost
distribution revenue simply keeps the Companies whole
for the period of ESP 3 that distribution rates are frozen.
The Companies also note that the authority to recover lost
distribution is not u.nlimited but terminates with the end of

ESP 3.

(24) The Commission finds that rehearing should be den.ied
with respect to OCC/CP's first assignment of error.

{7CC/CP rely solely upon the testimony of OCC witness

Wilson in support of the allegation that the three-year
auction product will not result in reasonably priced electric
service. However, the Commission was not persuaded by
this testimony. The record establishes that a laddered
approach is a reasonable form of risk management (Co. Ex.
14 at 3). Even OCC witness Wilson conceded that the
staggering or laddering of auction products is an
acceptable method to manage risks and that laddering wi11
provide more stable prices than buying on a year-by-year
basis (C1CC Ex. 9 at 19; Tr.1T at 137, 138-139, 154, 164).

NOPEC witness Frye also agreed that laddering of auction
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products is a reasonable method of infnimizin.g risk and
volatility (Tr. lIt at 49),

However, C)CC witness Wilson also testified that, although
a three-year auction product will smooth out generation
costs, the "extraordinary uncertainty" or "extraordinary

risk" in the market today will cause suppliers to include

larger risk premiums in their bids, resulting in higher
prices in the auction (4CC Ex. 9 at 23-24; Tr. II at 116, 146,

161). The record also reflects that Mr. Wilson previously
testified in the MRO Case that the period before the
proposed auction in that case was a period of "substantial
uncertainty" and "extraordinaryuncertainty„ (Tr. II at 150-
153, 158-159, 160-161). Moreover, Company witness
Stoddard testified that rztany of the risk factors raised by
Mr. Wilson are not extraordinary (Co. Ex. 14 at 13-14). We
find that the OCC witness Wzlson's repeated invocations of
"extraordinaty uncertainty" at different times and in
response to different applications by the Companies
undermanes his testimony that the generally appropriate
approach of including a three-year product with other
products on a staggered basis should not apply in this
particular case, Therefore, the Commission condudes that

4CC/CP have cited to no credible evidence that the FSP 3
will not result in reasonably priced electric service.

Further, we find that OCC/CP's claim of a disconnect
between the timing of the reliability study performed by
Staff witness Baker and the commencement of the ESP 3 to
be unconvincing. The record reflects that Staff witness
Baker based his recommendation on reliability data fcom
calendar year 2011 (Tr. TI at 221-222). This data represents
the most recent calendar year data available at the time of
the hearing in this proceeding. Reliance upon the most
recent data available does not create a disconnect and
certai.nly does not violate the statutory requirements of
Section 4928.143(B)(2)(h), Revised Code. With respect to
0CC/CP's concerns that the Companies are dedicating
excessive resources to enhanced distribution service,
()CC/CP are free to raise #hat issue at the time of the
annual audits on the Rider DCIt.. However, the
Commission notes that the first annual review of the Rider
DCR has been completed, and that no concerns regarding
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excessive spending by the Compaz+i.es were raised. In the
Matter of the Review of the Delivery C.apital Recovery Rider

Contained in the Tariffs of Ohio Edison Company, The Cleveland
Electric Iltuminating Company and The Toledo Edison
Company, Case No. 11-5428-EL-TtDR, Finding and Order
(August 22,2012).

With respect to the arguments concerning the recovery of
the costs of renewable energy resources, the Commission
notes that we have opened a review of these costs in the
AER Case and that a procedural schedule and hearing date
fo:r the issues raised in the audit reports have been
established. AER Case, Entry (October 31, 2012). OCC/CP
are free to raise any issues regarding excessive costs of
renewable energy resources in that proceeding. The only
issue decided in this proceeding was to allow the
Companies to spread the costs over three years due to the

sharp dedix►es in standard service offer load due to
increased customer shopping demonstrated in the record
of this proceeding (Tr. I at 257-258).

Regarding ClCC/CP's claim that the costs of economic load
response and optional load response programs sliould be
collected from non-residential customers rather than all
customer classes, the Commission notes that 0CC witness
Gonzalez agreed that the existence of the interruptible load
as part of the standard seruice offer load may lead to lower
5S0 generation prices (Tr. DI at 99-100). Mr. Gonzalez also
acknowledged that the economic load response and
optional load response programs have an economic
development component in order to promote
manufacturing in this state (Tr. III at 166). The
Commission finds that, since the evidence reflects that
these programs tend to lower SSO generation prices as well
as promote both econoomic deveiopment and compliance
with the peak demand reduction provisions of Section
4928.66, Revised Code, all customers, including residential
customers, benefit from these programs. Accordingly, the
Couunission affirms our conclusion that the costs of these
programs should be recovered from all customers.

With respect to lost distribution revenue, the Cornrnission
has opened a proceeding to explore new rate designs

-14-
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which promote energy efficiency and properly align the
interests of electric utilities with their customers. In the
matter of Aligning Electric Distribution Utility Rate Structure

with Ohio's Public Policies to Promote Competition, Energy

Efficiency, and Distributed Generation, Case No.10-3126-EL-

UNC, Entry, (December 29, 2010). Further, pursuant to this
investigation, the Conunission has approved, on a pilot
basis, new rate designs where the utility, customers and
other interested stakeholders have. been able to reach

agreement. In re Columbus Southern Power Company and

Ohio Power Company, Case Nos. 11-351-EL-AIR et al.,
Opinion and Order (December 14, 2011) at 7, 9-10; In re

Duke Energy Ohio, Case Nos.11-3549-EL-SSO, Upinion and,
Order (November 22, 2011) at 34. Moreover, the
Commission may, with the Companies' concurrence,
institute a modified, revenue neutral rate design during the
term of the FSP 3. Opudon and Order at 40. However, the
Commission notes that lost distribution revenue, which is
based upon measurable and verifiable energy savings, is
directly related to the statutory mandates for energy
efficiency savings contained in Section 4928.66, Revised
Code. There is no basis in the record of this case for
instituting an arbitrary cap on lost distribution revenue, as
praposed by 0CC/Ct', while the statutory xnandates for

energy efficiency savings inaease every year.

(25) In its first assignment of error, Sierra Club argues that the
Cornmission erred by applying the wrong standard for
evaluating the Companies' approach to the PjM 2015/2016
base residual auction. Sierra Club eontends that, under
Section 4928.143(B)(2)(h), Revised Code, the Commission
must examine whether the customers' and the utility's
interests are aligned. Sierra Club claims that, in the
Opinion and Order, the Commission iznpropedy shifted
the burden of proof onto the parties opposed to the
Stipulation. Further, Sierra Club ctazms in its second
assignanent of error that the record before the Commission
establishes that FirstEnergy's approach to the 2015/2016
base residual auction did not serve customer interests. In
addition, in its third assignment of error, Sierra Club ,
contends that the Conmmission erred by not addressing

FirstEnergy's conduct with respect to customer interests
and the Companies' profits. In addition, OCC/CP allege
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that the Commission erred by finding that the Companies'
actions bidding energy efficiency and peak demand
response resources into PJM's 2015/2016 base residual

auction were reasonable.

(26) FirstEnergy responds that these assignments of error
simply repeat arguments previously rejected by the
Cornmission in the Opinion and Order. FirstFnergy notes
that claims regarding its conduct in the 2015/2016 base
residual auction are not at issue in this case but are more
properly addressed in three other cases pending before the
Commi:ssion, Further, FirstEnergy daim.s that the record
demonstrates that the Companies' concerns over the
ownership of energy effidency savings were legitimate
(Tr. I at.287-289). The Companies further allege that Sierra
Club's v,*itziess made no specific reconunendations and was
unable to quantify, with certainty, the impact of the
Companies' bidding strategy (Tr, I at 357-358),

(27) With respect to the arguments raised by OCC/CP and
Sierra Club regarding the Comparnies` participation in the
2015/2016 base residual auction, the Commission reiterates
that this proceeding was opened to consider the
Companies' application to establish an electric security
plan pursuant to Section 4928.143, Revised Code, rather
than to investigate the Companies' participatioxt in the base
residual auction. The Commission has opened a
proceeding to investigate the Companies' participation in

the 2015/2016 base residual auction. In the MLitfer of the

Commissian's Review of the Participation of The Cleveland

Eiectric ifluminating Company in the May 2011 PJM Reliability

Pricing Model Auction, Case NNo.12-814-E1.-UNC. The only
nexus clai.med by OCC/CP and Sierra Club between the
base residual auction and this case was the Companies'
proposal to bid certain demand respon.se resources into the
base residual auction. However, even this tenuous link
was severed because the procedural schedule did not
permit approval of the proposed ESP 3 prior to the base

resid:ual auctiorL

Moreover, Sierra Club's reliance upon Section

4928.143(B)(2)(h), Revised Code, with respect to this
assignment of error, is misplaced. Section
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4928.143(B)(2)(h), Revised Code, explicitly relates to
"distribution service" and Sierra Club has not
demonstrated that the base residual auction, which
establishes prices for generation capacity, has any nexus
with distribution service. purther, Sierra Club incorrectly
claims that the Comnrnission placed the burden of proof
upon intervenors and applied the standard of review from
Section 4905.26, Revised Code, to this proceeding.
Consistent with Section 4928.143(C)(1), Revised Code,
FirstEnergy bore the burden of proof in this proceeding
and nowhere did the Commission apply the standard for
review from Section 4905.26, Revised Code. In addition,
the Cornmission notes that (?CC/CP misrepresent the
Comrz-dssion's ruling in the Opinion and Order, clainuztg
that the Comnussion found that the Companies' actions
were "reasonable." However, the Corrunission only
determined that the limited record in this proceeding,
which was not initiated to investigate the Companies'
actions in the base residual auction, did not demonstrate
that the Companies' actions were unreasonable.

Moreover, the Commission finds that alI of the remaining
arguments raised by Sierra Club and by OCC/CP in
support of these assignments of error were considered by
the Conimission and rejected in the Opinion and Order.
Opinion and Order at 38. Accordingly, rehearing on these
assignments of error should be denied.

(28) NOPEC, in its sixth assignnnent of error, claims that the
Commission erred in approving the Stipulation because the
terms in the Stipulation violate important regulatory
principles and practices, induding allowing the collection
of deferred carrying charges to be excluded from the SEET
calculation. Similarly, OCC/CP clairn that the Commission
erred in concluding that the Stipulation did not violate any
regulatory principles. Spedfically, QCC/CP claim that that
the exclusion of deferred carrying charges from the SEET
calculation violates an important regulatory principle
because it deviates from the Commission precedent set in

In the Matter of the Application of Columbus Southern Power

Company and Ohio Power Company for Administration of the

Significantly Excessive Earnings Test, Case No.10-1261-EL-
UNC, Opinion and Order (January 11, 2011) (AEP-dhio
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SEET Case). OCCf CP also daim that the Commission
erred in its approval of the SEET calculation because the
Opinion and Order is not supported by the facts in the
record and therefore violates Section 4903.09, Revised

Code.

(29) In its memoranduni contra, FirstEnergy replies that the
Commission appropriately determined that certain
deferrals should be exduded from the SEET calculation.
FirstEnergy contends that this exclusion was consistent
with Com.mission practice and that the Commission
approved a similar exclusion in ESP 2. FirstEnergy daims
that the Commission has determined that the treatment of
deferrals should be cletermtned on a case-by-case basis in
SEET proceedings. In the Matter of the Investigation into

Development of the Signif=ntly Excessive Earnings 1'esst

Pursuant to Amended Substitute Senate Bill 221 for Electric

Utilities, Case No. 09-786-EL-iJNC, Pinding and Order
Q'une 20, 2010) at 16.

(30) The Commission finds that rehearing on these assignments
of error should be denied. As FirstEnergy points out, prior
to the AEP-Ohio SEET Case, the Commission ruled that the
treatment of deferrals, for puzposes of SEET, should be
determined on a case-by-case basis. In the Opinion and
Order, the Commission explained that our ruling in the

AEP-Ohio SEET Case was not applicable to the instant

proceeding. Opinion and Order at 48. Accordingly, we
find that there is no violation of an important regulatory
prindple by the Stipulation and that the Commission
fulfilled its obligations under Section 4903.09, Revised

Code.

(31) In its first assignment of error, NOPEC daims that the ESP
3 is not anore favorable in the aggregate as compared to
the expected results that would otherwise apply under
section 4928.142 of the Revised Code" (ESP v. MltO Test),
thereby failing the ESP V. MRO Test in Section
4928.143(C)(1), Revised Code. Similarly, NOPEC claims in
its second assignment of error that the Commission erred
in concluding, without evidentiary suppor€, that it would
award PirstEnergy a$4Q5 million rate increase during the
two-year period of the ESP 3 for purposes of the ESP v.
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MRO Test. In its third assignrnent of error, NOPEC claims
that the Commission erred in developing non-existent
qualitative benefits within the ESP 3 to satisfy the ESP v.

Ivi.RO Test.

Likewise, in their second assignment of error, OCC/CP
claim that the Commission erred in deciding that the
proposed ESP 3 was more favorable in the aggregate as
compared to the expected results that would otherwise
apply under Section 4928.142, Revised Code, in violation of
Section4928.143(C)(1), Revised Code.

In support of its assignments of error, NOPEC claims that
the proposed ESP 3 fails a quantitative analysis under
Section 4928.143(C)(1), Revised Code. NOPEC commends
the Commission for correctly removing any benefits
associated with the RTEP obligation from the ESP 2 Case

but contends the Commission failed to complete the
quantitative analysis. NOPEC further contends that the
Commission ignored the evidence to conclude that the
estimated results of a distribution rate case and the
proposed amounts to be recovered through Rider DCR
would result in a wash for Ohio ratepayers. NOPEC daims
that any alleged qualitative benefits assodated with the
three-year auction product in the ESP 3 are outweighed by
uncertainty in the energy market and that other qualitative
benefits are insufficient and unreasonable.

In support of their second assignment of error, QCC/CP

claim that the Commission erred in finding that the ESP 3
met the ESP v. MRO Test. tJCC/CP claim that the
Commission erred by concluding that the costs of Rider

DCR and the costs of a distribution rate case are a wash for

customers.

(3CC/CP further claim that the Commission erred by
concluding that the PIPP auction benefits support the ESP
over an MRO. OCC/CP contends that the Companies had
ample time to bid the PIPP load out through a competitive
process and the likelihood that the Ohio Department of
Development (C1T)OD) will exercise its authority under

Section 4928.54, Revised Code, to aggregate the PIPP for a

competitive bid load is extremely remote.

.lg.
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Moreover, OCC/CP argue that the Commission erred by
not recognizing that the low-income fuel funds provide an
indirect benefit for FirstEnergy by assisting customer in
paying their bills and should be excluded as a quantitative
benefit of ESP 3. (7CC/CP also contend that the
Com:tt►ission erred by concluding that shareholder funding
for assistance to low-income customers should be
considered as a qualitative benefit of the ESP 3.

OCC/CP also daim that the Commission erred by
concluding that the ESP is more favorable in the aggregate
for customers than an MRO under a qualitative analysis,
OCC/CP argue that it was unreasonable for the
Commission to modify the bid schedule for a three-year
product in order to capture current lower generation prices
and blend those with potentially higher prices in, order to
provide rate stability for customers as a purported benefit.
OCC alleges that, in light of the approval of Rider DCR, it
was unreasonable for the Commission to consider the
extension of the distribution rate case "stay out" for two
additional years as a benefit for customers.

Tn addition, dCC/CP contend that the Commission erred
in its determination that the extension of the economic load
response program was a qualitative benefit of the ESP 3.
(7CC/CP further allege that it was unreasonable for the
Commission to consider the additional benefits provided
by the Stipulation to interruptible industrial customers,
schools, and munic'tpal.ities as a benefit to the pSP.

(32) PirstEnergy responds that F•SP 3 provides at least $21.4
million more in quantifiable benefits compared to an MRd.
The Companies claim that the Commission correctly
determined that the cost of Rider DCR was a "wash" when
compared to a rate case. The Compazues deny NOPEC's
contention that the Commission's finding was without
record support; the Companies note that both Company
Witness Ridmann and Staff Witness Fortney testi.fied at
length on this issue (Tr. I at 125-130; Staff Ex. 3 at 4).
Further, the Comparues assert that there is no reason to
believe that, if the Companies' costs are recoverable under
Rider DCR, those same costs would not be recoverable in a
distribution rate case,
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Further, the Companies assert that ESP 3 provides a
quantifiable benefit to PIPP customers. FirstEnergy rejects
OCC/CP's clairn, that the PIPP discount benefits its
affiliate; instead, the Companies claim that PIPP customers
benefit through the six percent discount and that other
customers may benefit if the discount reduces thliversal
Service Rider charges. Moreover, the Companies claim that
the record does not support OCC/CP's claim that other
generation suppliers were prepared to participate in an
auctio-n to serve the PII'P load (Tr. IIi at 134). Further, the
Companies claim that the ESP 3 benefits low income
customers thxough grants to fuel funds. FirstEnergy
disputes OCC/CI''s claim that the Companies receive an
indirect benefit by helping at-risk customers pay their bills;
pirstEnergy notes that the Coznpanies. recover bad debts
from all customers through, uncollecti.ble riders. Therefore,
the Companies' financial position is not improved simply

because at-risk customers can pay their bilLs.

Moreover, FirstEnergy claims that the Commission
properly considered the qualitative benefits provided by

ESP 3. FixstEr►ergy notes that NOPEC witness Frye
acknowledged that the Commission could consider
qualit.ative benefits in the ESP v.1vCRD Test and that the
Commission could approve an ESl' even where the ESP"s
proposed generation prices were greater than market-
based prices (Tr. III at 36).

In response to claims that potential prices in the -ESP 3 are
too uncertain to know whether customers will receive any
benefits, the Companies claim that UCC/CP rrdss the point.
Risk and volatility mitigation strategies are most prudently
employed during times of the greatest uncertainty, and all
witnesses who addressed this issue during the hearing
agreed that a laddered procurement strategy is a widely
accepted and reasonable strategy to mitigate risk and
volatility (Tr. 3I at 139; Tr. AJ, at 49; Tr. III at 141; Tr, I at 172;

Co. Ex. 4 at 5).

In addition, the Companies argue that the Cornmission has
previously rejected OCC/Cp`$ claim that the distribution
rate freeze provision in the pSP has been negated by Rider
DCR. Opinion and Order at 56; Irc re pirstErteryy, Case No.
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10-388-EL-SSO, Opinion and Order (August 25, 2010) (ESP
2 Case) at 36. Moreover, the Companies claim that, while
changes in net plant may be equivalent between Rider DCR
and a rate case,lZider DCR does not permit recovery of any
other increased costs of the Coinpanies, which would be
permitted in a rate case. Further, OCC witness Gonzalez
adrnitted that Rider DCR provides a number of benefits
over a rate case, including quarterly reconciliation and
annual audits (Tr. Tft at 139-141).

Finally, with respect to the interruptible programs, the
Companies note that OCC witness Gonzalez testified that
the interruptible program provides a benefit to all
customers by assisting the Companies in meeting statutory
demand reduction requirements (Tr. TII at 99, 102).
Moreover, the demand response resources may be bid into
future base residual auctions, potentaally reducing capacity
prices and generating revenue to offset the costs of the
interruptible programs (Co. Ex. 4 at 3-5).

(33) With respect to the arguments raised regarding Rider DCR,
the Commission notes that NOPEC and OCC/CP
misrepresent the fundarnental nature of Rider DCR, Under
the StipuJation,l2ider DCR allows the Companies to "earn
a return on and of plant in service associated with
distribution, subtransmission, and general and intangible
plant" not included in the rate base of the Conpanies' last
distribution case (Co. Ex. 1, Stip. at 19; Tr. TII at 39). % a
distribution rate case, the Comnnission is required to
determine the valuation, as of the date certain, of property
used and useful in rendering public utility service. Section
4909.15, Revised Code. Tfierefore, to the extent that the
Companies have made capital investments since the last
distribution rate case, those investments will be recovered
to an equal extent, through either Rider DCR or
distribution rates, provided that the propetty is used and
useful in the provision of distribution service. For this
reason, Staff witness Fortney testified that, over the long
term, the Companies will recover the equivalent of the
same costs, and that, for purposes of the F..ST'v. MRO Test,
the costs of the proposed Rider DCR and that the costs of a
potential distribution rate case should be considered equal
(Staff Ex. 3 at 4-5). The Commission notes that both the
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Companies and consumers benefit from distribution
mechaniszas authorized by Section 4928.143(B)(2)(h),
Revised Code, such as Rider `UCR The Companies benefit

from the mitigation of regulatory lag in their distribution
rates. Consumers benefit from caps in rate increases in the
short term and more gradual rate increases in the future

(Tr. fIi at 141).

The Commission further notes that OCCjCP have cited to
no testimony or other evidence to explain how the
shareholder-funded contributions to the fuel funds
constitute an indirect benefit for the Companies in light of
the riders in place which recover uncollecfible exper ►ses

from other ratepayers. Similarly, QCC/CP have cited to no

testimony or other evidence in the record in support of
their asseition that the likelihood is extremely remote that
ODOD will exercise its authority under Section 4928.54,
Revised Code, to procure a competitive bid for the PIPP
load. However, the Cornmission will reiterate that nothing
in ESP 3 precludes ODOD from acting under Section
4928.54, Revised Code. Therefore, the six percent diacount
for the kMP load provided for under ESP 3 is a minimum
discount, and, if a better prlce can be obtained by ODOD
through a competitive bid, that competitive bid will prevail
over the provisions of ESP 3.

Moreover, NOPEC wholly fails to cite to any testimony or
evidence in the record explaining why the qualitative
benefits of PSP 3 are insufficient or unreasonable. As a
preliminary matter, the record indicates widespread
agreement with respect to the need to examine both
qualitative and quantitative benefits under the ESPv. MRO
Test. Staff witness Fortney opined that the ESP 3 contained
qualitative benefits which the Cornmission should consider
(Staff Ex. 3 at 3-4). NOPEC's witness Frye agreed that the
Commission may approve an ESP under the ESP v. MRO
Test even if the ESP included rates higher than market rates
(Tr. ITI at 36); likewise, OCC expert Gonzalez agreed that
the Commission can consider both quantitative and
qualitative benefits in the ESP v. M]ZO Test (Tr. lIt at 135).

Further, the record fully supports our finding that the
PSP 3 provides a qualitative benefit for customers by
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smoothing generation prices and mitigating the risk of
volatzlity. Cpinion and Order at 56. NOPEC's witness
Frye and t7CC expert Gonzalez both concurred that
laddering auction products is a reasonable approach to
minirnize risks and volatil'zty (Tr. .IIi at 49; Tr. III at 141-
142). Mr. Gon7alez further opined that gradual increases xn
rates are consistent with the ratemaking principle of
gradualism (Tr. III at 141). Further, (JCC witness Wilson
agreed that the laddering or blending of auction products
wiJ.i result in less volatility of rates (Tr. 11 at 154). 5taff
witness Fortney testified that the blending of auction
products will provide rate stability and that the
distribution rate case "stay out" provision will provide rate
certainty, predictability and stability for customers (Staff
Ex. 3 at 3).

Finatly, the Commission finds that the remaizting

arguurnents in support of the assignments of error raised by
NOPEC and OCC/CP were fulJy considered and rejected

by the Commission in the C►pinion and Order. ClpWon

and Order at 43-57,

(34) In its ninth assignment of error, NOPEC claims that the
Comtnission erred by approving FarstEnergy's corporate
separation plan as part of the Stipulation without a fornmal,
detailed review of the plan. Likewise, QCC/Cl' claim in

their fourth assignment of error that the Commission erred
by approving FirstEnergy's corporate separation plan.

(35) FirstEnergy responds that the Commission appropriately
approved the Companies' corporate separation plarL The
Companies ctaim that ESP 3 contained a provision that
simply sought to maintain the preexisting Conmission
approval to the Cornpanies' corporate separation plan,
which was unchanged since the Commrission approved the
plan as part of the current FSP. ESP 2 Case at 16.

(36) The Commission notes that the corporate separation plan
filed in Case No. 09-462-EL-UNC and approved by the
Commission in the ESP 2 Case was incorporated by

reference into the application and Stipulation filed in this
proceeding. Therefore, the corporate separation plan is, by
definition, unchanged since our approval of the ESP 2 Case.
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Further, the Commi.ssion notes that, even if there were
changes to the corporate separation plan, such cthan.ges do
not necessitate a formal, detailed review as claimed by
NOPEC. 1Zule 4901:1-37-06, O.A.C•, provides that proposed
changes to a corporate separation plan are approved
autornatically uttfess the Commission orders otherwise
within 60 days of the filing or the proposed change or
uriless the proposed change relates to the sale or transfer of
generation assets, Moreover, the Comntission finds
NOPEC's claims that the corporate separation plan was
approved in the ESP 2 Case without an i:n-depth review to
be diaingenuous. NOPEC was a signatory party to the
combined stipulations in the ESP 2 Case, which provided
for approval of the corporate separation plan filed in
Case No. 09-462-EL-CJNC; as a signatory party to the
combined stipulations, NOPEC recommended their
approval by the Commission. Final4y, the Com.mission
notes that neither NOPEC nor OCC/CP cite to any

testimony or other evidence in the record of this case
substantiating their objections to the unchanged corporate
separationplan. Although the Companies bear the burden

of proof in this proceeding, NOPEC and OCC/CP have
failed to identify any evidence in the record of this case in
support of their claims.

(37) In its tenth assignment of error, NOPEC contends that the
Commission's approval of Rider DCR as part of the ESP 3
violates Section 4928.143(B)(2)(h), Revised Code. NOPEC
contends that the failure of the Companies to bid more
resources into the 2015/2016 base residual auction
demonstrates that the Companies have not dedicated
sufficient resources to reliability.

(38) The Conunission finds that rehearing on this assignment of
error should be denied. The defmi.tion of "retail electric
service" in Section 4928.01(A)(27), Revised Code, dearly
distinguishes the "generation service" component from the
"distribution service" component. As discussed above,
Section 4928.143(S)(2)(h), F.evi.sed Code, exp}icitly relates to
"distribution service" and rec0iires the Comnv.ssion to
examine the "reliability of the distzibution system."
NOPEC has not demonstrated 'rn the record of this case that
the base residual auction, which establishes prices for

-25-

App. Appx. 000104



12-1230-EL-SSO

generation capacity as part of "generation service," has any
nexus with distribution service.

(39) NOPEC claims, in its eleventh assignment of error, that the
Commission's approval of the FSP 3 violates Section
4905.22, Revised Code, by approving unjust and
unreasonable rates. Similarly, in their fourth assignment of
error, '(7CC/CP claim that the Commission erred by
approving the Companies' unjust and unreasonable
standard service offer proposal in violation of Section

.4905.22, R.evised Code.

(40) The Commission finds that rehearing on this assignment of
error should be denied. NOPEC and C}CC/CP have not
demonstrated that Section 4905.22, Revised Code, is
applicable to SSOs by electric utilities. Section
4928.05(A)(1), Revised Code, states, in relevant part:

-26-

a competitive retail electric service supplied
by an electric utility .., shall not be subject to
supervision and xegulatioin ,.. by the public
utilities commission under Chapters 4901; to
4909., 4933., 4935., and 4963. of the Revised
Code, except sec4:ons 4905.10 and 4905.31,
division (B) of section 4905.33, and sections
4905.35 and 4933.81 to 4933.90; eiccept
sections 4905.06, 4935.03, 4463.40, and 4963.41
of the Revised Code only to the extent related
to service reliability and public safety; and
except as otherwise provided in this chapter.

Section 4905.22, Revised Code, is not one of the
enum.erated exceptions to this statute. The Commission

notes that Division (A)(1) of Section 4928.05, Revised Code,
also states that "jnjothing in this division shall be
construed to limit the cominission's authority uztder
sections 4928.141 to 4928.144 of the Revised Code."

However, NOPEC and OCC/CP have failed to make any
argument that this provision zncorporates Section 4905.22,
Revised Code, into Sections 4928.141 through 4928.143,

Revised Code.
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(41) In their first assignment of error, the Suppliers argue that
the Commission unreasonably and unlawfully adopted
Rider AER, which distorts price signals and defers
unnecessary carryin.g costs. Tne Suppliers argue that the
modification of Rider AER wiii artificially depress the cost
of Rider AER to customers in the near term to between
56 percent and 64 percent of what it would otherwise have
been The Suppliers allege that this skews the price signaIs
for shopping customers and subjects nonshopping
customers to unnecessary carrying costs, The Suppliers
further claim that this provision of the Stipulation divides
cost causation from cost responsibzlity.

(42) FisstEnerggy responds that the current Rider AETt charge is
artificially high due to the use of a historic three-year
baseline. The need for the deferrals is created because
nonshopping customers are required to pay for renewable
energy costs for customers that are currently shopping but
were not shopping during the three-year baseline period.
Moreover, the Companies contend that the record does not
support the Suppliers' claim that competitive generation
suppliers cannot spread their renewable energy costs over

time (Tr. IIt at 83).

Nucor argues in its memorandum contra the applications
for rehearing that the CommissiQn reasonably approved
the revision to Rider AER allowing the recovery of Rider
AER cost's to be spread over a longer period of time> Nucor
states that spreading out these costs would have a
significant benefit to current SSO customers, reducing
Rider ApK charges by between 56 percent and 64 percent.
Therefore, the Connmission had a reasonable basis to
determine that the price smoothing impact of the change to
Rider AER outweighed the effect of potential carrying

costs.

(43) The Commission finds that the Suppliers have raised no
new arguments on rehearing and that the Cornn-dssion
thoroughly considered and addressed the Suppliers'
argusnents in the Opinion and Order. Opinion and Order
at 34-35.
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(44) In their second assignment of error, the Suppliers claim
that the Commission unreasonably and unlawfully
adopted the provision of the Stipulatson allowing the
Companies to award a wholesale bilateral contrack to
provide power to PIPP customers outside of the public
contract, The Suppliers contend that awarding a non-bid
wholesale contract for PIPP customers is at odds with a
competitive marketplace and runs contrary to Ohio's
energy policies.

(45) The Commission finds that rehearing on this assignment of
error should be denied. The Commission is required to
balance the various state policies set farth in Section
492$.02, Revised Code, induding the policy to protect at-
risk populations. The Stipulation adopted by the
Commission in this proceeding provides a guaranteed,
minimum six percent discount for PIPP customers to assist
these customers in paying their bills. In addition, other
customers benefit as lower prices for PIf'P customers
should result in lower PIPP arrearages to be collected from
aIt customers. Moreover, as discussed above, nothing in
PSP 3 precludes QDC?D from exercising its authority under
Section 4$28.54, Revised Code. Therefore, the six percent
discount for the PIPP load provided for under F,SF' 3 is a
rninimum discount, and, if a better price can be obtained by
ODOD through a competitive bid, that competitive bid wiU
prevail over the provisions of ESP 3.

(46) The Suppliers argue in their third assignment of error that
the Commission unreasonably and unlawfully failed to
cozlfirm the electronic data snterchange (EDI)
enhancements agreed to by FirstEnergy and did not
address the additional recommendations for additional
enhancements to the Companies' EDI systern.

(47) FirstEnergy claizns that the Cotnmission has already
thoroughly considered and rejected the Suppliers'
arguments. The Companies claivn that the Suppliers have
not presented any evidence demonstrating that the PDT
system impedes competitive retail electric service (CRES)
providers from entering the market or raises costs to CRES

providers.
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(48) The Commission will clarify that the application for ESI' 3
was adopted as modified by FirstEnergy by agreeing to the
terms of the Fein letter (Co. Ex. 7), With respect to the
remainun.g recommended enhancements to FirstEnergy, the
Commission finds that the testimony in the record does not
support the adoption of the recommendations at this time.
However, the Commission notes that a working group has
been reconvened to consider issues related to EDI, and we
urge the Suppliers to pursue their recommendations
through that collaborative forum rather than through
litigation.

(49) In their fourth assignment of error, the Suppliers claim that
the Comrnission unreasonably and unlawfully concluded
that there was no record in this proceeding demonstrating
that the absence of the purchase of receivables (POR) has
inhibited competition, The Suppliers argue that the
Commission should determine whether the proposed I'4R
program is consistent with the policy objective "to ensure
the availability of unbundled and comparable retail electric
service that provides consumers with the supplier, price,
terms, conditions, and quality options they elect to meet
their respective need." Section 4928.02(5), Revised Code,
The Suppliers daim that the Commission has a duty to
adopt and promote policies that promote competition. The
Suppliers further argue that state policy requires more than
just shopping; it requires that customers be provided with
real choices. The Suppliers note that, for residential
customers, government aggregation represents 96 percent
of al.l shopping and that one supplier serves all but one of
those aggregations.

In their fifth assignment of error, the Suppliers clai:m that
the Commission unreasonably and unlawfuliy conduded
that there is no evidence that circumstances have changed
since the adoption of the stipulation in WP5 Energy Seruices,

Inc., and Green MDuntain Energy Company v. FirstEnergy

Corp., et al., Case No. 02-1944-EL-CSS (WPS Energy) to
justify abrogating that stipulation.

(50) IGS contends, in its first assignment of error, that the

Commission's finding that there is no record in this
proceeding demonstrating that the absence of the purchase
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of receivables has inhibited competition is contrary to the
manifest weight of the evidence and is inconsistent with
the Commission's prior findings.

In its second assignment of error, IGS dai.ms that the

Commission's finding that there is no record in this
proceeding that the Companies are under any legal
obligation to purchase receivables misstafies the standard
for evaluating a term of an ESP and subjected the FOR
program proposed by IGS to a test that was not applied to

any term of the ESP.

Further, IGS alleges in its third assignment of error tha.t the
Commission's finding that there is no record that
circumstances have changed since the adoption of the
stipulation in WPS Energy to justify abrogating the
stipulation is contrary to the manifest weight of the
evidence and is inconsistent with the Comm:ission's
instruction to investigate this matter in the Com.mission
review of Chapter 4901:1-10, O.A.C., initiated in In the

Matter of the Commission's Review of Chapter 4901:1-10, Ohio

Administrative Code, Regarding Electric Companies, Case No.

12-2050-EL-ORD (Rule Review Case).

Finally, in its fourth assignment of error, IGS daims that
the Commission's failure to provide for this case to remain

open to accommodate the results of the Staff investigation
is unreasonable and may serve to prevent the
implementation of Staff s recommendations in the Rule

Review Case.

(51) 'S'he Companies respond that a P4R program would
incsease costs for nonshopping customers (Tr. IIt at 6$-70,
90). FirstEnergy notes that uncollectible expenses for CR'ES
providers are generally higher than the Companies'
uncollectible expenses (Tr. 11 at 189). Therefore, a POR
program represents a potential increase in rates because the
Companies would either absorb these higher costs or
recover the higher costs from all customers. The
Companies claim that shopping is flourishing in their
service territories and the shopping levels in the
Companies' service territories are the highest in the state
(Tr. 11 at 19; Tr. SII at 29-30). The Companies further note
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that the fact that shopping may be accomplished through
government aggregation does not znean that the contracts
are not competitive and that state policy encourages
shopping through government aggregations. Section

4928.20(K), Revised Code.

The Com.parues dispute 1GS' and the Suppliers' daims that
the Commission erred in noting that the Companies had no
legal obligation .to purchase marketers' receivables. The
Companies claim that the absence of a legal obligation to
purcihase receivables is the distinguish7ng factor between
the Companies and utilities with POR progran'ls in Ohio
cited by IGS and the Suppliers, representing that all of
those programs were adopted by stipulation. The
Companies further daim that IGS and the Suppliers fail to
demonstrate that the Comrnission has the statutory
authority to compel the Companies to adopt a POR
program. In fact, FirstFnergy claims that the Commissiort's
decision is consistent with Section 4928.02(ki), Revised
Code, which calls fax the avoidance of anticompetitive

subsidies.

Further, the Companies contend that the record supports
the Commission's finding that circumstances have not
changed since the adoption of the stipulation in WPS

Energy. The Companies note that IGS witness Parisi
acknowledged that dxcumstances have not changed (Tr. II

at 213-214).

(52) The Commission finds that rehearzng on these assignments
of error should be denied. The Suppliers and IGS seek
Commission inodification of the proposed ESP to require

PirstEnergy to implement a I'OR program. The Suppliers
and IGS argue that the testimony of their witnesses
demonstrates that a POR program would "promote"
competition and that the Comrruss'ron is required to
promote competition pursuant to Section 4928.02(B),
Revised Code. However, neither the Suppliers nor IGS
have demonstrated that the absence of a POR program is a
barrier to competition which precludes "the availability of
unbundled and comparable retail electric service that

provides consumers with the supplier, price, terms,
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conditions, and quality options they elect to meet their
respective needs."' Section 4928.02, Revised Code,

In addition, the Commission notes that, although IGS and
the Suppliers cite anecdotally to suceessful POR programs
in Duke's electric service territory and to Ohio gas utilities,
their witnesses simply ignored competition in the other
electric utility service territories. There is no evidence in
the record of any study which systemafiically compares any
measure of competition between electric utilities which
offer POR programs and those that do not, in Ohio or
otherwise. However, the Commission notes that we have
opened a separate investigation to determine whether there
are any barriers to competition in the retail electric service
market in fhis state. In the Matter of the Commission's

Investigation of Ohio Retait Electric Service Market, Case No.

1Z-3L51.-EIrCOi.

Moreover, as the Commission deterrnuted in the Opinion
and Order, neither the Suppliers nor IGS have
demonstrated that p'irstEnergy is under any legal
obligation to implement a I'C}R program, Opinion and
Order at 26. As we noted, in adopting the stipulation in
WPS Energy, the Corruzu.ssion approved a waivsr of any
oblig.ation of the Companies to purchase accounts
receivable. As FirstEnergy points out, the absence of a
legal obligation to purchase accounts receivable is a
distinguishing factor between the Companies and the gas
and electric utilities cited by the Suppliers and IGS.

Moreover, the Suppliers have not demonstrated that the
stipulation in WFS Energy should be set aside. The
Suppliers and IGS clairrm that the Commission erred in
finding that there was no evidence that circumstances have
changed since the adoption of the stipulation in

WPS Energy. However, in claiming that this determination
was against the manifest weight of the evidence, IGS elides
the testimony of its own witness Parisi, who testified that
no circumstances have changed (Tr. II at 213-214).
Moreover, the testimony of Supplier witness Ringenbach
cited by the Suppliers does not relate to how arcurnstances
have changed in the market since the adoption of the
stipulation; the testimony simply outlines Suppliers'
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concerns with the current system (RESA Fx. 3 at 8-12). The
fact that Suppliers may no longer be satisfied with the
remedy adopted in WPS Energy does not constitute a

change in circnmstances in the market.

In any event, the Cornmission fully considered the
testimony of Ms. Ringenbach, concluded that the issues
raised in her testimony should be addressed in a workshop
in a separate docket, and directed Staff to determine, in that
docket, whether additional steps are necessary to address
the implementation of the stipulation. Opinion and Order
at 42. IGS wrongly eoncludes that by directing the Staff to
address these issues in the workshop, the Commission
acknowledged that circumstances have changed since the
adoption of the stipulation. However, in reaching t.his
conclusion, ICS simply ignores our explidt direction that
the workshop address the narrow issues "regarding the
implementation of the stipulation in WPS Energy with

respect to customers on deferred payment ptans" rather than
whether a POIt should be adopted by FirstEnergy. Id.

With respect to IGS' argument that this proceeding should
remain open in order to implement Sta.Ef`s
recommendations in the Rute Review Case, the Commission

finds that this step is unnecessazy. The Commission
expects that FirstEnergy, and every other Ohio electric
utility, will expeditiously innplement all directives of the
Commission and amendments to Chapter 4905:1-10,

O.A.C., resulting from the Rule Review Case, including

appropriate tariff revisions if necessary. There is no need
to keep this docket open to address such changeas.
Rehearing on this assignment of error should be denied,

(53) Finally, the Suppliers argue that the Commission failed to
ad.dxess their recommendation that FirstEnergy be ordered
to file a report in anew docket regarding the steps
necessary to aznplement supplier consolidated billing with
shut-off capability.

(54) The Comrnission notes that, in the IZute Review Case, the
Suppliers wil1 have an opportunity to propose
amendments to ' our rules to implement supplier
consolidated billing and to demonstrate to the Commission
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that the proposed shutoff provisions are consistent with
our statutory mandate to adopt rules providing for a
"prohibition against blocking, or authorizing the blocking
of, customer access to a noncompetitive retail electric
sexvice when a customer is delinquent in payments to the
electric utility or electric services company for a
competitive retail electric service," Section 4928.10(D)(3),
Revised Code. Accordingly, rehearing on this assignment
of error should be denied.

It is, therefore,

-34-

ORDERED, That the applications for rehearing be denied as set forth above. It

is, further,

ORbR1tED, That a copy of this Second Entry on Rehearing be served upon all

parties of record.

'I'HE PUBLIC U't[LI'TIkS CQMMISSICN OF pHld

Steven D.

G;AP/MLW/sc

Entered in the journal

JAN 3 0 2013

Barcy F. McNeal
Secretary
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BEFORE
THE PUBLIC UTILITIES COM.M14ISS[ON OF OH(0

In the Matter of the Application of Oltio Edison )
Company, The Cleveland Electric Illuminating )
Coinpany and The Toledo Edison Company to ) Case No, 1.2•1230-EL,SSO
Provide for Authority to Provide for a Standard )
Service Offer Pursuant toR.C, § 4928,143 in the )
Form of an Eleotric Security Plan. )

APPLICATION FOR REHEARING
BY

THE NORTHEAST 0HI0 PUBLIC ENERGY CO[?NCIL

Pursuant to Ohio Revised Code Section 4903.10, and Ohio Administrative Code Rule

4901-1-35, the Northeast Ohio Public Energy Council respectfully submits this Application for

Rehearitxg of the Public Utilities Commission of Ohio's Opinion and Order issued in the above-

captioned case on July 18, 2012 (the "Order"). The Order is unreasonable and unlawful in the

following respects:

t, The ESP 3 Stipulation approved by the Commission is not "more favorable in the
aggregate as compared to the expected results that otherwise apply under [an
MRtJ];" in violation of R.C. 4928,143(Cul);

2. The Commission erred in concluding that the Combtission would award Pi,rstEnergy
aS4D5 miltion distribution rate increase during the two-year period of the ESP 3
Proposal for purposes of the MROportioiz of the statutory ESP vs. MRO test without
auy evidentiary support;

3. ThE Commission erred in developing non-existent qualitative benefits associated
with the ESP 3 Proposal to satisfy the statutory ESP vs. MRO test under R.C.
4928.143(C)(1);

4. The Commission erred in concluding d.iat the ESP 3 Stipulation satisfies the
Commission's three-part test for determining the reasonableness of a stipulation;

5, The Commission erred in concluding that the ESP 3 Stipulation is the product of

serious bargaining because the three primary residential customer advocates,

including NOPEC, were effectively excluded from the bargaining process;

3629622111
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6. The Commission erred in approving the ESP 3 Stipulation because the terrris in the
ESP 3 Stipulation violate important reguiatory priuciples and practices, including but
not limited to allowing the collection of deferred carrying charges to be excluded
from the Significantly EscessivoEarnings Test ("SEET") caleulation;

7. The Commission violated the due process rights of NOPEC and other non-signatory
parties when it unreasonably forced the ESP 3 case to a decision without affording
the non-signatory parties adequate time to prepare for the case;

8. The Commission violated the due process rights of NOPEC and other non-signatory
parties when it unlawfully took administrative notice of portions of the record from
the M.itO Case and the ESP 2 Case despite the fact that NOPEC and other non-
signatory parties to the ESP 3 Stipulation did not have knowledge of andlor an
opportunity to explain and rebut the facts admitlistratively noticed;

9. The Commission erred by approving FirstEnergy's corporate separation plan as part
of the ESP 3 Stipulation without a fonnal, detailed review of said corporate
separation plan as required by R.C. 4928.17 and OAC Chapter 4901:1 •37;

10. The Commission's approval of Rider DCR as part of the ESP 3 Proposal violates
R,C. 4928.143(B)(2)(h); and

ti, The Commission's approval of the 'ESP 3 Proposal violates R.C. 4905,22 by

approving unjust and unreasonable rates.

NOPEC respectfully requests that the Commission grant this Application for Rehearing,

and modify the Order as set.forth in greater detail in the attached Memorandum in Suppon.

Respectfully submitted,

Glenn S.1Crassen
Bricker & EcklerLC.P
1001.L,akeside Avenue, Suite 1350
Cleveland, 0B.4411.4
Telephone: (216) 523-5405
g(trassen@bricker.com

Matthew W. Warnock
Bricker & Eckler LLP
100 South Third Street
Columbus, Ohio 4321.5
Telephone: (614) 227-2300
mwarnock@bricker,com

Attorneys for the Northeast Ohio Public
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BEFOitE
TIIT,- .PLIBLLC UTILITIES COMMISSION OF OtCro

In the Matter of the Application of Ohio Edison
Conrpany, The Cleveland Electric Dluminatixkg )

Company aul The Toledo Edison Company For ) CaseNo.12-t230-EL-SSO
Authority to Establish a Standard Service Offer )
Pursuant to R.C. § 4928.1.43 in the Form of an )

Electric Security Plan )

MEMORANDUM iN SUPPORT OF THE
TI3>v NORTHEAST OHiO Pt7B1•;41C ENE, RCY COCINCLL`S

APPLICATION FOR itEHPaA-RtNG

t. INTRODUCTION

On April 13, 2012, Ohio Edison Company ("0E''), The Cleveland Electric llluminating

Company ("CEl") and Toledo Edison Company ("TE") (collectively, "FirstEnergy," or the

"Companies") filed an application for approval of its third electric security plan ("ESP") in the

form of a Stipulation and Recommendation (the "ESP 3 Stipulation," . and the entire ftling

hereinafter referred to as the "ESP 3 Proposal"). Despite strong opposition from the Northeast

Ohio Public Energy Council ("NOPEC"), the Office o>'the Ohio Consumers' Counsel ("OCC"),

Nonhwest Oltio Aggregation Coalition ("NOAC") and other inte!s+eninb parties, and a serious

lack of evideatce supporting the >rSP 3 Proposal, the Public Utilities Commission of Ohio (the

"Comnussipn") approved it in an Opinion and Order issued on July 18, 2012 (tiie "Ortier"), The

Commission's decision is unreasonable and unlawful.

NQPEC is not opposed to a new ESP plan taking shape after the completion of the

existing ESP on May 31, 2014: In fact, NOPEC supported the secoud supplemental stipulation

in Case No. 10-388-EL-SSO (the "ESP 2 Case"). This ESP 3 Proposal approved by the

Commission, however: (i) fails the ESP vs. MRO test under R.C. 4928.143(C)(1); (ii) fails the

5b29G22v3
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Commision's own three-prong test for determining the reasonableness of a stipulation; (iii)

lacks the support of residential customer representatives, including NOPEC, 0CC and NOAC;

(iv) encouraged a constitutionally-deficient process whereby NOPEC and ot(ier intervening

parties were denied fundamental due process rights, including the rigiit to critically examine the

ESP a Proposal; (v) is supported by a ruling on administrative notice that violates Ohio law, and

general principles of due process and €airness; (vi) includes terms and conditions that violate

R.C. 4928.17, R.C. 492$.143, and R.C. 4909,22.

Wberi the ESP 3 Proposal is analyzed in light of the lack of evidence before the

Commission, an.d serious due process concerns raised by the parties, the Commission's decision

to reject the ESP 3 Proposal should have been easy. The Commission, however, ignored these

fatal flaws in FirstEnergy's ESP 3 Proposal. For these reasons, and those set fortb below,

NOPEC respectfully requests that the Commission grant this Application for Rehearing and

reject FirstEnergy's ESP 3 Stipulatiott In the atternative, NOPEC respectfully requests that the

Commission modify the ESP 3 Proposal as follows:

(a) Eliminate the contiituatio.n of the DCR Rider after May 31, 2014, and
require any distribution-related investments to be accounted for in a
separately Eled distribution rate case;

(b) Eliminate FirstEnergy's proposal to exclude deferrals from tlte SEET
caloulation;

(c) Require FirstCnergy to bid all of its eligible demand response and energy
efficiency resources into all future PJM capacityauctions;

(d) Continue to hold the proposed energy auctions in October 2012 and
Jantrary 2013 in. accordance with the terms of the combined stipulation
from the ESP 2 Case (the use of a one-year auction product covering the
fmal year of the current ESP from June 1, 2013 through May 31, 2014),
while modifying the ESP 3 Proposal to provide for a second auction
product covering the two-year time period of the ESP 3 Proposal (June 1,

2014 through May 31, 20 t G); and

se2')F220
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(e) Require FirstEnergy to comply with the corporate separation requirements

in R.C. 4928.17, and order a detailed review ot' its existing corporate
separation plan to determine wlrether itcontplies with Ohio law:

ft, LEGAL ARGUMENT

A. The ESP 3 5tipr►latton is not "more favorable i ►► the aggregate as compared
to the ercpected results tbat otherwise apply under [an .MZRO)," thereby

failing the IaSP vs. MRO test iu ft,C. 4928.143(C)(1).

In the Order, Camlrtissioner Roberto's dissenting opinion correctly states that "[tJ'he

burdett oP proof in this proceeding is on the Companies to establish that the ESP 3, inciuding its

pricing and all other tertns and conditions is nrore favorable in the ag$regate as compared to the

expected results that would otfterwise apply under Section 4928,142, Revised Code. Section

4938.143(C)(1), Revised Code. The Contbaules have not n ►et this burden."t(Emphasis

added). Plainly stated, the ESP 3 Proposal does ttot satisfy the sratutory ESP vs. MRO test and

the Commission's decision to the contrary is unreasonable and unlawful.

1. F€rstEnergy's ESP 3 Stipulation fails a quantitati:ve analysis under

R.C. 4928.143(C)(1).

For purposes ot'the quantitative :ESP vs, MRO analysis, the inputs FirstEnergy used for

the ESP side of the calculation (which can be found in Attachmerit WRR•1 to FirsiEnergy

Exhibit 3)2 included; "(1) estimated Rider DCR revenues.from June 1, 2014 through May 31,

2016; (2) estimated PlPP generation revenues for the period of the ESP 3, reflecting the 6%

discount provided by the Companies; (3) econontic developmcm funds and fuel €und

cornmitments that the Companies' shareholders, not custoniers, will contribute; and (4) estimated

RTEP costs that will not be recovered from customers.""t The inputs FirstEnergy used on the

MRO side of the calculation (also from Attachtnent WRR-1 to FirstEnergy Exhibit 3) included,

Order, Commissioner Roberto's Dissenting Opinion (heroinaiter "Dissenting Opinion") at p. I.

3 FirstEnergy Exhibit 3 is the Prefilesl pircct Testimony of Willialn R. Ridmann.

Dissenting Opinion at p. t.

3629G22V5
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"(1 } estiinated revenue from base distribution rate increases based on the proposed Rider DCR

revenue caps; and (2) generation revenue from PIPP customers excluding the 6% discount,"4

Rather thatt. utilizing the agreed upon numerical inputs, and c.pnipleting a simple

mathematical exercise, the Commission unlawfully and unreasonably igttored the evidence and

sua Tante manipulated the math. to the sole advantage of PitstEuergy. A correct quaniitative

analysis demonstrates that the ESP 3 Proposal fails the ESP vs. MRO test under R,C,

4924.143(C)(1).

a. The Commission appropriateiy removed any benefits

associated with the ESP 2 RTEP obtigation from the MRO vs.
ESP analysis in this case, but then failed to accurately complete

its math.

As part of FirstEnergy's existing stipulation lirom the £SP 2 Case, FirstEnergy agreed not

to recover "Legacy RTEP Costs for the longer of: (L) the five year period from June 1, 2011

through May 31, 2016 or (2) wheir a total of $360 million of Legacy RTEP Costs has been paid

for by theCompanies:"s This obligation exists regardless of whether the ESP 3 Stipulation is

accepted, modified or rejected by the Commission. As a result,the only thing unatzimously

agreed upon in the Order is that "the benefit of this [R.TEPj credit was a result of the

Commission's decision in the ESP 2 Case and cannot be considered a benefit of the ESP 3 to be

reflecte,d in the ESP v. MRO analysis."d Doing so results in the ESP.3 Proposal failing the

quantitative ESP vs. MRO analysis by more than $7 million,7 This fact was confirmed by

° Id. at pp. 24-25,

S Second Suppleitiental 5tipula6an, Ciasel3o. E0-588•Bi.-SS(J (June 22, 261(I}15.

6 Order at p 55. See also Dissznting Opinion at p. 1.

° Joint NOPECiTSO,AC .̀ Ex. I at p. b,

5R29t21v1
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FirstEnergy witness Ridmanir,B and Conimission Staff witness Fortney,v yet the Commission

unreasonably ignored tltis undisputed evidence.

b. The Commission unlawfully and unreasonably ignored the
evidence to conclude that the estimated results of a distribution
rate case (on the MRO side of the calculation) and the
proposed auxounts to be recovered through Rider BCR (on the
ESP side of the calculation) would result in a"wach" for Ohio

ratepayers.

After removing the non-existent RTEP benelit from the ESP vs. MRO analysis, however,

the Colnmission ignored the remaining evidence before it (naniely the MRO vs. ESP calculation

provided by FirstEnergy on Attachment WRR-1). ln doing so, the Commission unlawfully

"adjusted" the distribution portion of the ESP vs. tvtRO analysis in FirstEnergy's Favor by

approximately $29 ntillion to allow the ESP 3 Proposal to "satisfy" a cluantitativeESP vs. MRO

analysis. Such a manipulated analysis for the sole put'pose of allowing FirstEnergy to satisfy the

quantitative analysis must be rejected because it is not supported by any evidence in this record.

Specifically, the Commission, without record support, concluded that the amounts

proposed to be recovered through Rider DCR on the ESP side of the calculation (which the

evidence demonstrated to be $405 million), and the estimated results of'a Comtniss%on-approved

distribution rat.e case on the MRO side oi'the calculation (which the evidence estimated to be

$376 million) would be "substautially equal," and simply should be "removed from the ESP v.

MRO ana.ly?sis'°S9

8 Tr. Vol. 1, p. 129, liaes 10-19,

y Prefiled Testimony of Robert B. Fortney{"Staf'f Ex. t") at pp. 2-3.

Order at p. 55.

St,29822vs
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This conclusion not only ignores the evidence, but actually allows the Commission to, after-the-

fact, create evidence to support itsunlawvful and unreasonable decision.

From a practical standpoint, the Commission's decision gratuitously (and without

evidentiary support) added $29 million to the MRO side of the quantitative analysis (increasing

the estijnated return under a Commission-approved distribution rate case from $376 million to

$405 million). 3'hisisillogical, unreasonable and unlawful.tt In reality, the evidence

demonstrates that, at most, the distribution portion of the ESP vs. MRO analysis results in the

MRO being more favorable than the ESP 3 Proposal by $29 million. When this amount is

combined with tlre removal of the RTEP obligation, the ESP 3 Proposal fails the statutory test by

at least $36 million (not adjusted for net present value).

Perhaps more importantly, the Commission unreasonably, unlawfully and without record

evidence accepted the $376 million assumption in the distribution piece of Mx, Ridmann's ESP

vs. MRO anatysis: The assumption that the Commission would award a $376 million

distribution rate increase during the two year period of the ESP 3 Proposal is outlandish,

speculative and wholly unsupported.12 As NOPEC emphasized in its initial brief, the $376

million assumptitrn is unreasonable because: (1) "[wJhile the Companies could certainly request

a distribution rate- increase in those planning years there is no evidence or guarantee that the

Commission would award such an increase;°t3 (2) "[e]ven if the Commission were to approve an

11 As OCC correctly noted in its initial brief, lhe "ESP vs. MRO test is not an 'over the long ntn' analysis." Joint

Initial Brief by the Office of thc Ohio Consumers' Counscl and Citizen Power ("OCC Brief'), p, $4. Tha E&P 3
Proposat is for a period of two years. T1rnt two year period (not some unidentified period of time in the future) is the

only tiute frame to be :uialyzed for purposes of the statutory ESP vs. b1R0 atralysis. Within this two year tvne

frame, it is apparont tlrat Rider DCR is not a"wash" when compared to the results of an expected distribution rate

casa. Further, the statutory ESP vs h1R0 analysis nowhere provides for quantitative provisions to be reinoved from

the calculation simpfy because tltey tnigtit constitute a"wash" at some point in the future

12 Mr. Ridmann's assumption estimated that FirstEnergy would receivc a Cammission•approved $176 miltioi

inerease in a future distribulien rate case for the two yoar ESP 3 tinze period.

t' Joint NOPEC/NORC Ex. I at p. S. The antounts for each of'tlit three companies wcre $103,598,923 for CL•I,

S70,539,796 for TE, and $160,762,886 for OE.
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inerease in the Cotnpanies' distribution rates at that time, there is no indication that the

Commission would award an increase of $376 miliion over two years;"t' and (3) the $376

milliota assumption is nearly $40 million more than FirstEnergy even asked for in its most recent

rate case-Case No. 07-53t-EL-AlR (the "2007 Rate Case")-and more than two and one-half

(2 'ri) times the amount approved by the Commission in the 2007 Rate Case. t' A more accurate

MRO calculation, with a signiticant9y reduced amount for a distrfbtttion rate increase, would

result in an even Qreater failure of theguantitative ESP vs MRO anal1sis. (Emphasis added).

2. Any,alleged qualitative benetits associated with the ESP 3 ,5tipulation

cannot overconte the failure of Firstl•3nergy to satisfy the quantitative

RSP vs. MRO test-

As noted above, FirstFnergy's E;51" 3 Proposal fails a quantitative analysis of the ES,P vs.

MRO test. Despite this fact, the Commission unreasonably an.d unlawfully clairns that a series of

amorphous, qualitative (non-m.onetary) benefits overcome the substantial failure of the

cluantitative ESP vs. MRO analysis. Such an argument is unpersuasive and not expressly

provided for under the statute..

a. Any alleged qualitative beneflts assueiated witb the three year
auctiott product In the ESP 3 Proposal are outweighed by the
uncertaiirty in the energy market.

As Commissioner Roberto aptly explained in her dissenting opinion:

In this instance, however, customers will enjoy whatever the prices are
during the period prior to May 31, 2014, under the current ternis of the
GSp 2. Any benefit proposed by the ESP 3 requires the assumption that as
opposed to customers enjoying those lower prices initially - as they are
now entitled to do - we should ask them to relinquish them. To achieve
any benefit, we must assume that a bidder for a three-year product will
capture all of the beneCt of the prices provided by the one-year product
atid offer them back to the customers and, in addition, offer a lower price
than they would otherwise for the product covering years two and three.
There is nothing in. the record to suggest that this wiil be true. In fact, the

ia td

1' Sca NOPECINOAC 6riefat pp. 9r10,
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only suggested benePtt is averaging the lower prices (which customers
would already receive) with ttte anticipated higher prices - in essence
simply paying abead for the ability to experience less of a price change on
June 1, 2014. This proposal would then merely re-create the same
ph.enome.non on June 1, 2016, at wbich time customers will again face a
period in time when the products procured do not overlap. I find that this
proposal provides too ambiguous of a benefit, it' any benefit exists at a11, to

value. '

Amidst such uncertainty, there is no certain or provable benefit associated witb the move from a

one-year to a three-year auction product. I>E fact, the move to a three-year auction product is just

as likely to prove disadvantageous to consumers as advantageous.

b. Other alleged qualitative ben.efits relied upon by the
Contmiss'ron are insnf'ricient and unreasonable under Ohio law.

Commissioner Roberto's dissenting opinion in the Order tiemonstrates the

unreasonableness of the other qualit+ative benefits thrown out by the Commission: For example,

Commissioner Roberto concluded that:

^ Allowing FirstEnergy to contract with its corapetitive affiliate,
FirstEnergy Solutions ("FES"), for an un-bid contract to serve all PIPP
customers in Ohio provides ambiguous benefits to ratepayers and
undermines market development.17

• Paying above-market rates for demand response throttgb Riders CLR and
OLR provides less benefit at a higher cost than simply allowing the PJM
demand response market to operate as intenrled.rx

• Crifting obligation-free energy efficieney dollars to signatory parties to the
F,SP 3 Stipulation violates OAC Rule 4901:1-39•"B) because
FirstEnergy is required to develop a portfolio of energy efficiency
programs that are cost-effective.'9 Yet, none of the recipients of the
stipulation dollars (which are recovered under Rider DSE) is under any

Dissenting (7pinion nt p. 2.

Id.

Id. atp. 7.

tn Id. at p. 4.
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obligation to demonstrate that the funds will be used to deploy cost-
effective energy efficiency ineasures.2U

• FirstEnergy failed to satisfy its burden of demonstrating that both
customers atad FirstEnergy's own expectations are aligned with respect to
the Rider [7CR.21 It should be noted that this raiture violates R,C.

4428.143(C)(1).

• EirstEnergy's lost revenue recovery niechanism has out-lived its value to
customers:22

For these reasons, there are no qualitative benerits that would allow the ESP 3 Proposal to satisfy

either a quantitative or qualitative analysis tutder R.C. 4928.143(C)(1).

B. The Commission erred in concitidtbg tltatthe ESP 3 Stipulation satisfies the
Conamission's three-part test for determining the reasonableness of a
stipulation.

ln addition to failing the statutory ESP vs. MRO test, the Commission unlawfully and

unreasonably cotteluded that Firsthnergy satisfied ttie Commission's three-part test for

deterinining the reasonableness of a stipulation.Z

1. The ESP 3 Stipulation was not the product of serious bargaining.

The Cotnntission, in particular Commissioner Roberto, previousiy recopized the

^
"asymmetr,ical bargaining positions of the parties" in the ESP eontext.

,, `} As Commissioner

Roberto explained in a concurringidissenting opinion froni FirstEnergy's first ESP case:

I have no reservation that the parties are indeed capable and
knowledgeable but, because of the utilitv's ability to withdraw, the

Id.

n Irl, at pp. 4.5.

22 1d. at p. 6.

t' See Offic'd ofConsuerers' Counse/ v; PfX"+J {2005). 111 Ohio 5t,3d 300. 319.

34 0CC Brief at p, 9.
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remaining parties certainly do not possess equal bargaining power in an
CSP action before the Commission.Z'

Most importantly, Commissioner Roberto noted that "[i]n light of the Commission's

fundamental lack of authority in the context of an ESP application to serve as the binding arbiter

of what is reasonable, a party's willingness to agree with an electric distribution utility

application can not be afforded the same weight dne as when a agreentettt arises within the

context ol' other regulatory framecuorks;"2t' lgnoring these words (which are directly applicable

to this case), the Cotnmission unreasonably concluded that the ESP 3 Stipulation is somehow the

product of serious bargaining.

First, and foremost, the CSP 3 Stipulation includes virtually no residential customer

representation. The Commission mistakenly identilies OPAE and the Citizens Coalition as

representatives of low and moderate income residential customers.Z' In reality, OPAE and the

Citizens' Caaiitian are geographically limited and/or primarily focused on programs rather than

utility rates (e.g., QPAE's weatherization program). Unlike NOPEC, OCC and NOAC, these

signatory parties' lintited interests simply are not focused on the electric rates of the nearly two

mill.ion residential customers served by FirstFnergy.

Althougb the Commission refuses to adopt a bright-line rule requiring that OCC (or other

residential customer representatives) be a signatory party to a stipulatiott prior to Commission

approval,u the lack of support from NOPEC, NOAC, andlor OCC is telling. Without them, an

entire customer class representing nearly two million residential customers served by

`5 In 1ha ztifnrter nf tite .4lipticaliaar oJ(1 Na l idisotz ('unWaeyt 11te ("leve)and laectrir !ldimilnaffr^g ('antpan}^ and 2Yie

y^!'aleda Idison Cvnrpany to Provide fiu AaU.harrry ro l'ra1'ide for a Siamlarit .Se'rvice f)Jfer Purs'uanl tu R.C.

4928:143 in the Fornr af c+n L'leetrii: S'euirity klan, Case No. 0$-935•Et.-SSO, (Second Finding and Qrcicr dated

14arch 25, 2009, Coneurring in Part and Dissenting in Part Decision of Commissioner Cheryl Roberto) at pp. 1•2,

26 !d, at p. 2.

a' Order at p. 36.

2"1d.aip.27.

5629622V5I[]

App. Appx. 000127



FirstEnergy has been consciously omitted I`rom the bargaining process--strong evidence that the

bargaining process was anything but serious, transparent or fair.

In additionr and unlike FirstEnergy's prior SSO proceedings-including Case No. 08-

935-GL-S50 (FirstEnergy's fitst SSO case following the enactment of Senate Bill 221), the

MRO Case, and/or the ESP 2 Case-FirstEnergy chose not to conduct comprehensive settlement

meetings with afl interested parties. Instead, First>~nergy held individualized and

compartmentalized negotiations with certain parties from the ESP 2 Case. Although NOPEC

was approached by FirstEnergy in the week or two immediately prior to the liling of the ESP 3

Proposal, NOPFC did not have an appropriate amount of time to review the proposal, conduct

discovery, provide comments and requests for substantive changes to the proposal, or otherwise

seriously bargain with First6nergy. There siinply cannot be serious bargaining when one side

intentionally ignores the representatives of the nearly two million residential customers

(N4FFC, NOAC and QCC); and they are not provided with the opportunity to bargain.

Based on the foregoing, the Commission erred by finding that the CSP 3 Stipulation was

t;teproduct ofserious bargainin,g.

2. 'Fhe ESP 3 Stipu€atiott does not, as a package, benefit ratepayers and
the public inteirest.

Simply stated, FirstEnergy`s ESP 3 Stipulation does not benefit ratepayers. In addition to

failing tite GSP vs. MRO test in R.C. 4928.143(C)(l), any alleged "qualitative"benefits relied

upon by the Commission are a Ciction. For the convenience of the Commission, NOPEC simply

incorporates by rererence the arguments raised in Section 11,A,2 above.

9629b22x3
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3. The ESP 3 Stipulation violates important regutatory principles and
practices.

a. The Cammission unja ►vfullh and unreasenabiy modified tite
terms of a Co mni ission -approved stipulation by cliangingthe
one year anction product approved in. t>aei"SP 2 Case to a

three year product in the )rSf' 3 Case, without jatsttftcation.

As a signatory partyr to the stipulation in theESP 2 Case, NOPEC actively participated in,

and negotiated the terms of, the combined stipulation ultimately approved by the Commission,

one component of the stipulation in the ESP 2 Case was the inclusion of a one-year product in

the auctions currently scheduled for t7ctober, 2012 and January 2013. Rather than seek approval

from all (not just some) of the signatory parties to the stipulation in the ESP 2 Case, the

Cornmission approved the changing of the bid product from a one-year product to a t4ttee-year

product, without any justificat'ton. This clearly is not the deal struck by the signatory parties to

the stipulation in the ESP 2 Case, including NOPEC.

Ttre Commission, however, states that it "is well-esta.blished that the Commission may

change or modify previous orders as long as it justifies the changes."'y The Commission,

bowever, did not (and eannot)justify such a change. Tnfact, the Commission's own Staff

testitied tiiat: "Much ink will be spilled concerning the question of whether the use of single

year products or multi-year lsddering vvould result iti overail lower prices. The debate is

pointless. There is no objective answer."30 Without any possible justification for modifying the

stipulation from the ESP 2 Case, the Commission violated Ohio law in doingso anyway.

2N Order at p. 45.

Sraf Post Hearing Bnei'" at p. S.

562462ici
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b. The SEET provisions in ihe Stifrulutiop violate R.C.

4928.143(E), the Cotutnission's regulatory precedent and
common sense.

The Commission abused its discretion by accepting Fi:rstEnergy's claim that the

provision in the ESP 3 Stipulation allowing for the exclusion of deferred carrying charges from

the SEET calculatim7, is perraissible,sl The exclusion of deferred carrying charges from the

SGET calculation violates: (i)R,C. 4928.143(E); and (ii) the Commission's precedent in Case

No, I0-1.261-ElW-UNC (the "AEP SEET Case"),32 wlyich even the Commission acknowledges as

standing for the proposition that "deferrals, including carrying charges, generally should not be

excluded from SEET."" There is no reason to treat the deferrals in this case any differently than

they were in the AEP SC£1' Case.

Further, the Cattttnission confusingly and inaccurately states that the exclusion of the

deferred cbarges are justified because they are somehow tied to distribution investments

provided under Rider DC:R.34 In reality, the treatment of Rider DCR is entirely unrelated to the

treatnient of deferred carrying ch.arges in the context of the SEET anaiysis: Page 23 of the ESP 3

Stipulation reads as suclt: "Any charges billed through Rider DCRwill.be included as revenue in

rlae return on equity calculation for purposes of SFE;T and will be considered an adjustment

eligible for refund, For each year during the period of this TSP, adjustments will be made to

31 Initial Post-Hearing Brief of Ohio Edison Campany; The Cleveland Electric Illuminating Company, and the
Toledo Edison Company ("HirstEner3y Brief") at p. 53.

''s 1n the Mulrer tif tlre ,41>p(icarion of 1"olttmbus Southern Pomer, f"ompanv and Obio 1'mrer I'nnrpoay fcrr

AJminsrration of the SigHg'icaaliy Excessive Eitrttings Test wider Sccliort 4928,)43(1c), Revised Coda, and Rulr

4901:1 -35-1 D; Ohio Adm»ustrative Code, Case No. I O- l2bl -EGUNC (Opinion anri Order dated Januery 11, 20] I)

atp:3t.

Order at p. 48,

' Page 48 of the Order states: "Section 4928.143(F), Revisod Code, specilically rcqaires that ¢oiisidcratioa 'bet
given to the capital rcquireurerits of future committed investments in this state' Rider DCR will recovcr
investments in distn'bution, subtransmission, and general and intangi.ble plant. Theref'ore, the Commission finds that,
in order to give full effect to this statutory requirement, we may exclude deferred carrying cliarges fsom the SEET
where, as in the instant proceeding, such deferred carrying charges are related to capital investments in this state and
where the Commission has determined that such deforrals benefit ratepayers and the public interest."

SFri^e2?z^
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exclude the iinpact; (i) of a reduction in equity resulting f7otrt any write-of)'of goodwill, (ii) of

deferred carrying charges, aiid (iii) associated with any additional liability or write-of'f of

regulatory assets due to impleinentittg this ESP 3 or the ESPin Case No. 10-388-EL-SSO." The

deferred carrying charges are not tied to Rider DCR under the ESP 3 Stipulation's express

provisions. Therefore, the Comtiussion's alleged justification for excluding the deferred

carrying charges from the SEET analysis is without merit and unlawful.

c The Coronrisssinn'ssupport of FirstEnergy's "rush to
judgment" violates the statutory requirement tltat each ESP be
adjudicated iudepentlently,

fTrstFnergy's "rush to,judgment" in this case violates the statutory requirement that each

ESP be adjudicated indepeudently. OCC accurately noted in its brief that the "General

Assembly's ESP framework is for plans to be established for time periods."'3 As a separate ESP

filing, the ESP 3 Stipulation should he judged exclusively on its own merits. When eomnared to

the stipulation in the ESP 2 Case, the ESP 3 Stipulation seeks Commission approval of a new

ESP iayolvittg new substantive provisions, and covering a new two-year time period (from

June 1, 2014 through May 31, 2016).'s The ESP 3 Stipulation is subject to a separate and

independent stand-alone analysis as to whether it satishes: (i) the statutory ESP vs, MRO test set

forth in R.C. 4928.143(C)(1); and (ii) the Commission's three-prong test for considering the

reasonableness of stipulations. The Commission's attempt to do otherwise runs contrary to Ohio

law.

Commissioner Roberto's dissenting opinion in the Order notes that, "the urgency that

seemed to accompaov this matter seems out of proportion to any real need to aet, The ESP 2 is in

effect until May 31, 2014. The Commission has up to 275 days after an application is filed to

()('.C Brief 0tp. 7.

'E See generally FirstSnew Ex, t (ESP 3 application, ESP 3 5ti.pulation, and acconipanying exhibits).

Sh24622%'5
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act,"' Commissioner Roberto's statement is correct and the Cornmission should have taken

more time to critically evaluate FirstEnergy's ESP 3 Stipulation-a simple decision that protects

the putxlic interest.

C, The Commi."ion erred when it took administrative notice of portions of the

record from the Mt2Q Case an+l the ESP 2 Case.

The Attotney Examiners unreason.ably and unlawfully took adtninistrative notice of

piecemeal partions of the record from two entirely separate proceedings to allow FirstEnergy

(with the assistance (yf IVucor) to try to satisfy its burden oFproof.ss The Commission's approval

of this decision by the Attotney Exatniners not only violates Ohio law, but sets a dangerotts

precedent in future Comtnission proceedings.

1. The Commi:ssion's version of the facts is insetfiicient.

On page 19 ofthe0rtler, the Commission stated:

In this proceeding, the Compatties requested in the application filed on
April 13, 2012, that administrative notice be taken of the full record of
FirstEnergy's last SSO proceeding, the ESP 2 Case. In the ESP 2 Case, the
Commission had taken administrative notice of an earlier proceeding, In re
FirstEnergy, Case No. 09-905-1rL^SSD (MRO Case); thus, the record of
the ESP 2 Case includes the full record o1'the MRO Case. No party filed a
memorandum contra or any other pleading in opposition to the request in
the application in this ease. At the hearing, the attorney examiners
requested that the Companies provide a list of the speci('lc documents for
which administrative notice uras sousaht (Tr, I at 29). The Companies
complied with the attorney examiners'request (Tr. Ill at 11-12), and Nucor
moved for administrative notice to be taken of one document (Tr. IIl at
19), SubseqUently, the examiners took administrative notice of the
enumerated documents (Tr. Ill at 171).

Tiais version of ihe facts, however, provides only a part of the whole story, and is entirely

insufficient for purposes of the administrative notice an.alysis.

"tiisscnting Opinion at p. 7.
;' See NUPEC/NOAC Initial Bricf at 19-24; QL'C. Brief at pp. 77-87; AEP Retail Energy Partners Lt,C's Initial

Post-Hearing 13rie€("AEP Retail Bricf) at pp. 17-20.

562^M22V3
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When the ESP 3 Proposal was filed on April 13, 2012, First'Energy did add a brief

statement at the end of its lengthy ESP 3fil tng asking that the "Conttnission take administratir+e

notice of the evideutiary record established in the current ESP, Case No. 10•3MEL-SSQ, and

thereby incorpotate by reference that record for the purposes of and use in this proceeding "'s

There was not a speeific request from FirstEnergy to incorporate the entire record from the MRO

Case'°

The Commission then makes the irrelevant statement that "[n}o party filed a

memorandum contra or any other pleading in opposition to the request." Technically, tne

Commission is eorrect because no party filed a specific pleading challenging the administrative

notice request. Tnstead, NOPEC and other intervening parties ftled a number of pleadings

obiecting to the et3tire. ESP 3 Proposal and the due process coneerns in the case.'t The specific

ehallenge to lhe administrative notice issue was raised by NOPEC and others only after its

attempts to slow down the steamroller process (and provide the parties with an adequate

opportunity to review the ESP 'a Proposal) were denied. Suggesting that NOPEC and others

somehow approved the request (or waived the opportunity to contest it) is disingenuous.

Perbaps most importantly, FirstEnerg.y renewed its request that the entire ESP 2 Case be

incorporated into the record of tlus proceeding on the first day of the evidentiary hearing. The

Attorney Examiner properly rejected. this req'uest, stating: "I am uncomfortable incorporating

"' FirstEnergy Ex. t(the ESP 3 application) at p: S. Notably, the ESP 2 Case dcatt with establishinu the form of
SSo for an entirely different three-year time period, and involved different parties from those in this case.

°" As disctsssed in greater detail belaw, the fact t7iat the attomey examiners in the ESP 2 Case chose to ittcuryorate
the record from the MRO Case hss no bearing on this case. Two ineorrect legal decisions do not somehow render

thc conclusion sufficient.
-0' See e.g., Joint Consumer Advocates' Interlooutory Appea) front the June 6, 2012 Attorney Exarainer's Ruling

Regarding Administrative Notice filed Stine 11, 2012.

5F19b22c3
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wholesate the entire record from 14-388, lf you have a tlocument-by-document request for

administrative notice of matters in 14•388, please make itthen."4Z

ft was another two days after FirstEnergy's request to incorporate the entire record was

denied (and o17 the third day of the evidentiary hearing) that FirstEnergy finally provided a "List

of Documents for Administrative Notice" to the parties. The "List of Documents for

Administrative Notice" included: (i) FirstEnergy's application for a market rate offer in the

MRO Case (more,than 600 pages); (ii) two specific pages out ofa total of approximately 830

pages from six separate volumes of testimony from the evidentiary heariflg in the MRO Case {l

(iii) FirstEnergy's application in the ESP 2 Case (inciuding approximately 290 pages of exhibits

and testimony); (iv) five specific pages out of a total of approxintately 941 total pages from four

separate volumes of testimony from the evidentiary hearing in the FSP 2 Case; (v) the prefiled

testimony of tltree witnesses who did not testify or otherwise participate in the ESP 3 case

(14isham Choueiki; Tamara t`urkenton, and John D'Angelo); and (vi) the prefiled testimony of

F'irstFanergy witness Ridmann and Commission Staff witness Fortney from the ESP 2 Case.44

Contrary to the statement on page 20 of the Order, this was not a"smail nutnber of documents."

Despite numerous objections froni the non-signatory parties to the ESP 3 Stipulation,

including thase of NOPEC, NQAC and QCC,#s the Attorney Examiner took administrative

notice of all oCthe docuntcnts identified in FirstEnergy's "List of Documents for Administrative

4' Tr. Vol. l at p. 29:

°y It shou7d be noted that the htRO Case dealt with different statutory roquircments, and a differentform of SSO that

was nevcr acennlly ruled upon by theCoinmission.

14 5ee Tr. Voi, Ill at pp. 10-12.

41 other non-signatory parties which objected to the Companies' request for adniinistrative notice it the heanng
included AEP Retail, the Environmantal Law and Policy Center, Sierra Club, and the Rotait Energy Supply

Association,

5b19G22s3
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Notice." This ruling took place on the very same day FirstEnergy provided NOPEC/NOAC ^Mth

the "List of Docunients for Administrative Notice:"46

Conipounuing matters, counsel for Nucor Steel Marion. (°Nucor") also asked the

Attorney Exarniners to take administrative notice of the direct prefiled testfrnon.y of Nucor

witness t7ennis Croins from the MRO Case,47 despite Nucor's conscious decision not to present

testimony in this case.°% Over the objections nf NOPEC, NOAC, dCC and other parties, the

Attorney Examiner took. adntinistrative notice of Mr. Croins' testimony as well.49

The effect of Firstl;.nergy's tactic, and the rulings of the Attorriey E-xaminer and

Commission, prevented the non-signatory parties in this case from having an adequate

opportunity to review and rebut such "evidence" The United States and Ohio constitutions,

Chio law and the Commission's rules demand a more orderly and fair process.

2. NOPEC did not have knowledge of andlor an opportunity to explain
and rebut the facts admiaistr-Ativefy ttoticed.

In affirming the ruling on admitaisttative notice, the Comtnission initially relied upon the

May 10, 20101Wntry on R.ehearing from the ESP 2 Case. This ruling, however, is based on the

incorrect legal conclusion that the taking of administrative notice of random portions of prior

Cotnmisdion proceedings satist^ies Ohio law. This incorrect assumption (aiad the improper legal

analysis attd conclusion in the Entry on Rehearing) cannot ,justify the same improper legal

analvsis and conclusion in this case.

°`' Tr. Vol. III at. pp 170-173.

a' 1d at p. 19.
`g As a signatory part to the ESP 3 Btiputation, Nucor had evory oppommity ta pan'rcipate in this case and present
testimony. Nucor, however, chose not to present testimony. Instead, witfaut notice to FirstEnergy, the
Cotnmission, NOPEC, NOAC, or any other interested parties, Nucor spruns the rec[uest for administrative notice on
the parties on the thqd day of thc evidentiary hearing in this case, thereby denyingall of the parties the oppo>ivuitS
to review such testimony and cross-examin the unavailable witness. Further, the testimony of the unavailable Mr.
Goins9n>rolved a separato case(the MRO Case), and a different form of SSO.

47 Tr: Vol. rlt at p,17 t.
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Next, dIe Commission turns to Ohio Supreme Court decisions on the issue of

administrative notice in Commissi.on raroceedings,56 Together, those cases establish that certain

factors silould be reviewed in determining rvhether administrative notice is proper, including:

"whether the complairting party had prior knowledge of, and had an opportunity to explain and

rebut, the facts administratively noticed,i31 In this case, however, NOPEC did not have prior

knowledge of the facts administ€atively noticed^, and were not (and still have not) been provided

with the opportunity to explain and rebut those facts.

In fact, N©PEC did not have knowledge of the documents to be administratively noticed

utttil the close of the evidentiary hearing on June 6, 201.2,52 and the Attarney Examiner did not

take administrative notice of the documents until the end of the hearing that same day.ir

FirstEnergy did ask to incorporate the record. through a brief statement at the end of its ESP 3

app{ication,s'' but such a far-reaching request was not ruled upon by the Commission before the

hearing. At the evidentiary hearing, Attorney Examiner Price specifically rejected the

incorporation of the entire record in the ESP 2 Case; instead, asking FirstEnergy to submit a

specific list of documents.55 Thus, it was only at the close of the third day of the evidentiary

hearing that the Attorney Fxaminer finally ruled on FirstEnergy's request (and that of Nucor, for

which NOPEC had absolutely no notice), and provided NOPEC with knowledge of tbe facts to

he administratively noticed.

"n See Canlan 5'rnrage and P'ransfer ('a. v. P11('0 (1995), 72 Ohio St.3d 1; and d.llen v. PUCl7 ( 1988), 40 Ohio

5t,3d 184).

51 f'antan,5'torage antl 1'rarlsfer at p: 8.

5' Tr, Vo1.1l1 at pp.14•12.

" W^ at pp. 170•173.

54 FirstEnergy Ex. I at p, i.

"Tr. Vol, l at p. 29 (explainirX,,r "I am uricomfortable incorporating wholesale the entire rceard froni 10-398"),

562962Iv5
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Since NOPEC and others did not have knowledge of the documents to be

administratively noticed until the close of the evidentiary hearing on June 6, 2012, they had no

opportunity to explain andlor rebut such facts. The reason is simple: until the Attorney EY;aminer

took adminisuative notice on June 6, 2012, there were not any facts administratively noticed, and

therefore no opportunity io explain or rebut them existed, Moreover, there has been no

opportunity granted to the parties after June 6. 2012 to explain or rebut the facts administratively

nottced.

TheCommission, however, unreasonably claims that NOPEC had ample opportunity to

explain or rebut the evidence because: (i) the "parties had the opportunity to conduct furtiier

discovery on FirstEnergy and any other party regarding any evidence presented in the ESP 2

Case or the MRO Case;"s' (ii) the "parties had the opportunity to request a subpoena to compel

witnesses from the ESP 2 Case or the MRO Case to appear for further cross-examination;" and

(iii) the "parties had the opportunity to present testimony at hearing'tn this proceeding to explain

or rebut any evidence in the record of the ESP 2 Case or the MRO Case."

Cxencraliy, the Commission ipores the fact that, as a separate ESP filing, the ESP 3

Proposal must be judged solelyf on its own merits. The ESP 3 Proposal involves a new ESP with

ntw substantive provisions, and covering a nw two-year time period (from June I. 2014 through

May 31, 2016).5} The ESP 3 Proposal is suh.ject to a separate and independent stand-alone

analysis. Retluiring the intervening parties to analyze thousands of pages ofdocutnents from two

prior cases with no bearing on. the outcome of this case is entirely unreasonable. The burden oE

proof remained solely with FirstEnergy, and the Commission cannot and should not authorize a

Order at P. 20.

See P,enerally the ESP 3 A#aplication, ESP 3 Stipulation, and accompanying exhibits ("FirStEnergyEx.1");
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process reducing FirstEnetgy's burden of proof, whileseemingly shlfting chat burden to the

intervening parties.

F'urther, the Commission's statem.ents that the parties had ample opportunity to conduct

discovery, subpoena witnesses, and present testitnony on "evidence" from the ESP 2 Case and

MRO Case are ridiculous. As explained above, none of the parties (including FirstEnergy) had

notice of the facts administratively noticed until the third day of the evidentiary hearing. Priorto

this date, there were no administratively noticed facts to ask about in discovery or even on cross-

examinaion ai the evidentiary hearing. By the time NOPEC and others learned of the ruling on

adminisirative notice, the Commission's rules for discovery and subpoenas were no longer

applicable, and the deadlines for serving discovery requests and filing testimony had long

expired. Far these reasons, the Commission's argunientsare unreasonable and unlawful.

3. The Comnzission erroneously claims that the parties were not prejudiced

by the adntinistrative notice rulitig,

The Order baldly states that the "parties have not demonstrated that they were prejudiced

by the taking of administrative notice,"sg and that "all claims of prejudice have been vague and

overly broad.'"59 Nothing could be further from the truth.

First, and foremost, NCiPEC and othet intervening parties have contested the

admitustrative notice ruling since the f.trstday of the evidentiary hearing irt this case. In addition

to raising lengthy oral objections at the hearing, NOPEC and others joiited together in filing a

request for an interlocutory appeal on. the issue. NOPEC subsequently featured the argutnetit in

both its initial and reply briefs.

`A Order at p 20

"fd.atp:?1.
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Second, the administrative notice ruling wasted valuable resources of NOPEC and other

parties throughout t^tte evidentiary hearing. Rather than focusing on the issues presented in the

ESP 3 Proposal (and actually in evidence). NOPEC was left scrambling to review thousands of

pages of documents after the pertinent i;'irstRnergy witness (Bill Ridinann) had completed his

Crngs-exanl ination.

Third, the Commission took administrative notice of the prefiled testimony of three

witnesses who did not testify or otherwise participate in the ESP 3 case (Hisharn Choueiki,

Tamara Turkenton, and John D'Angelo). Such a ruling runs contrary to the due process

protections affortted under the l4tb Amendment of the United States' Constitution and Article I.

Section 16 ot' t'he Qhio Constitution, as NOPEC and other parties were not presented with any

opportunity whatsoever to cross-examine these witnesses or present contrary evidence at the

evidentiary hearing.

Finally, the Commission engages in a dangerous game that establishes a far-reaching and

troubGesome precedent-namely that applications, stipulations, transcript testimony, and prefiled

testimony from unrelated prior proceedings can freelv serve as evidence in a subsequent

proceeding. What will prevent FirstEnergy from filing att application in 2016 for a new ESP

based solely on the "evidence" fram its three prior ESP proceedings? Based on the ruling in this

case, that will not otity be acceptable, but seemingly encouraged.

4. The Gommission erred by taking asltninistrative notice of more thau
undispitted adjudicative facts.

The Comntission's ruling on administrative notice completely igtlores the fundamental

requirement ofjudicial or administrative notice is that the notice relates to an. adjudicative fact

"not subject to reasonable dispute in that it is either (i) generally known with'tn the territorial

jurisdiction of the trial court or (ii) capable of accurate and ready determination by resort to
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sources twhose accuracy caniioi reasottably be questioned" Ohio Evid. R. 201(l3). Expanding

on this rule, the Sta1T'Notes to Ohio Cvid. R. 201(B) explaitts:

Rule 201(B)(1) applies to adjudicative facts generally known within the
territorial jurisdiction. This category relates to the type of fact that any
person would reasonabiv know or ought to kn.ow without prompting
withinthe jurisdiction of the court and includes an infinite variety of data
from location of towns within a county to the fact that lawyers as a group
enjoy a good reputation in the cotntnuniry. A second class of facts subject
to judicial notice is provided by Rule 201(B)(2).'fhese are facts capable of
accurate and ready determination. ... The type of fact contemplated by
201(B)(2) includes scientiCc, historical and statistical data which can be

verified and is beyond reasonable dispute.

The alleged "tacts" for which adroiulistrative notice was granted are (and were)

reasonably disputed in both the MRO Case and ESI' 2 Case, introduction of' these

adntinistrativcly noticed ciocurnents also were subject tostrong objections from numerous

interested parties at the evidentiary hearing in this case.

Fut-ther, the itiforrnation in a complex tnulti-billion dollar utility proceeding before the

Commission assuredly is not the "type of faet that any person would reasonably know or ought

to know," and tlterefore falls outside the scope of Ohio Evid. R. 201(B)(1).

Finally, the inforlnation included in the administratively noticed documents isneith.er

"capable of accurate and ready deternlination," nor "scientific, historical an.d statistical data

whici can be veriCed and is beyond reasonable dispute," as required by Ohio Evid. R.

201(8)(1). Instead, the vast majority of the docutttents include opinions and testimony disputed

and debated in the MRO Case, the ESP 2 Case and this proceeding.s"

For these reasons, the ufacts" subject to administrative noticeare entirely outside the

scope of the type of facts appropriate for adtninistrative notice, Indeed, the scope of what was

60 The Attomey Examincr stated: "All the documents that are listed we'vetaken administrative notica, whether it's
facts or opinion. t think we - the rationale that T explained applies equally to facts as - to opinion as it would to

facts." Tr. Vo1. lii at p. 172.
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noticed goes far beyond the mere undisputed facts that can he considered for administrative

notiCe.

D. The ESP 3 Stipulation is not the proper forum for approval or F'irstF.nergy's

corporate separation plau.

The Commission erred by approving FirstEnergy's corporate separation plan as

part of the ESP 3 Proposal, which still has not been reviewed in detail by the Commission or

interested parties.(" As Cominissioner Roberto aptly stated in the Order, "the Commission

should not be eager to re-approve and extend the Companies' ctirrent corporate separation plan

without a inore deliberate teview.`2

Lnitially adopted in 1999 as part of Senate Bill 3, R.C. 4928.17 required each electric

distribution utility in Ohio to implement and operate under a corporate separation plan.`'' As

such, Cii•stEnergy submitted an interim corporate separation plan in 1999,whiclt was approved

by the Commission as part oE FirstEnergy's electric transitian plan proceeding (Case No. 99-

1.212-$L-ETF) in 2000. For the next nine (9) years, FirstEnergy operated under this inrerirr,

corporate separation plan.

Following the enactment of Senate Bill 221, however, the Commission updated and

revised its corporate separation rules, and required each electric disttibution to file an application

for approval of a new corporate separation plau. On June 1, 2009, FirstEnergy filed its new

corporate separation plan in Case No. 09-462-EL-UNC. To date, there has been no in-depth

review or analysis of FirstEnergy's corporate separation plan because it has received a rubber-

stamped approval as part of FirstEnergy's prior ESP proceedings.

61 Order at p. 1 S.

62 iHsseming Opinion at P. 6.

d3 R.C. 4928,17(ak).
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At the current time, however, FirstEn.ergy's corporate separation plan is due for a. full-

scal,e review by the fi'ontmiss'ron and interested parties, as there are significant concerns about

whether the existing plan satisfies R.C. 4918,17(A)(2) and/or (3). Accordin$Iy,the Con7mission

erred by airtontatically re-approving FirstEnergy's corporate separarion plan.

As a result, and pursuant to R,C. 4928, l7(D), the Conlnaission should reject the approvai

of FirstEnergy's corporate separation plan, and estabiish. a separate procedural schedule to

provide NOPEC and, other interested parties with the opportunity to raise specifse objections and

proposed modifications to the corporate separation plan in order to ensure compliance with R.C.

4925,17 and the Conrmission's rules,

E. '1'lse Commission's approval of Rider DCR as part of the ESP 3 Proposal
vlolates R.C. 4425.143(B)(2)(h).

The Commission's approval of Rider DCR as part of the ESP 3 Ptoposal violates R.C.

4928.143(B)(2)(h), which requires that the Commission, prior to approval, of such a provision,

"examine thetetiability of the electric distribution utitity's distribution system and ensure that

customers' and the electric distribution utility's expectations are aligned and that the electric

distribution utility is placing sufficient ernphasison and dedicating sufficient resources to the

reliability of its distribution system." As Commissioner Roberto explained in her dissenting

opinion:

in order For Rider DCR to be included appropriately within the E-SF 3, the
Companies have the burden to tleni.onstrate that the Companies' and
customers' expectations are aligned and the Companies are dedicating
sufCic'rem resources to rclialrility; Additionally, this provision must be
Judged as part of the aggregate ternis and coaditions of an EBP; e,g. if a
similar or better result is achievable through an'Pr1RO, then it calls into

question whether the ESP is beneficial."

64 Dissenting Opinion at p. S.
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Continuing on, Comtnissioner Roberto explained that the "record is insufficient to find that the

Companies dedicated sufficient resources to reliability, particularly in the form of participation

in the base residual auction whose very purpose is reliability. For tiiis reason, I flind that

continuation of Rider DCR is not supported by this record;"ss For these reasons, the

Commission's approval of the continuation of Rider'QCR violates R.C. 4928..143{B)(2)Ch).

F. The Commission's approval of the ESP 3 Proposat violates R.C. 4905.22 by

approving unjust and unreasonab{e rates.

Ohio law requires the Commission to assure thatpublie utilities' charges for service are

just and reasonable. R.C. 4905;22 states:

Every public utifity shall furn.ish necessary and adequate service and
facilities, and every public utility sitrtFl tLrnish and provide withtespect to
its business such instrumentalities and facitities, as are adequate and in all
respects just and reasonable. All charges made or demanded for any
service rendered, or to be rendered, sball be just, reasonable, and not more
than the charges allowed by law or by order of the public utilities
connnaission, and no unjust or unreasonable charge shall be made or
demanded for, or in connection with, any service, or in excess of that

allowed by lawor.by order ot'the contmisaion.

By approving the GSP 3 Proposal, the Commission violated R.C. 4905,22 by authorizing

FirstEnergy to implement charges that are unjust and unreasonable, specifically the hi;her rates

expected to be charged as a result o€the switch Crom a one-,vear to a three•year aaction product,

as well as the charges to bc recovered thxough Rider DCR.

Commissioner Roberto discussed the disadvantages of switching from a one-year auctron

product to a threeWyear auction product in her dissenting opin'son:

we must assume that a bidder for a three-year product will capture all of
the beneftt of the prices provided by the one-year product and offer them
hack to the custorners and, in addition, offer a lower price than they would
otlterwise for the product covering years two and three. There is nothing in
the record to suggest that this will be true. In fact, the only suggested
benept is averaging the lower prices (which customers would already

6s id.
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receive) 4vith the anticipated higher prices - in. essenee simply paying
ahead for the ability to experience less of a price change on June 1, 2014.66

!t is unjust and unreasonable for the Contmission to require custonters to pay the higher costs of

electricit.y associated with the two year ESP 3 time period (2015 and 2016) now, The only just

and reasonable decision would be ailorving customers to take advantage of the benefit of their

bargain in the ESP 2 Case-natneiy the low generation tates in today's electric market (and

associated witlr the one-year auction product approved in the ESP? Case).

For the reasons set forth above in Section II.E, the amounts proposed to be recovered

through. Rider DCR are unjust and unrea,sonable.

iCi. CONCLUSION

For the foregoing reasons, NOPEC respectfully requests that the Costmiission grant this

Application for Rehearing and reject firstCnergy's ESP 3 Stipulation, In the alterttative,

NOPEC respectfully requests that the Commissioit modify the ESP 3 Proposal as follows:

(a) t'liminate the continuation of the DCR Rader after May 3t, 2014, and
require any distxibution-relared investments to be accounted for in a
separately filed. distribution rate case;

(b) Eliniinate FirstEnergy's proposal to exclude deferrals from the SEET
calculation;

(c) Require FirstEnergy to bid all of its eligible demand response and energy
efficiency resources into all future PJM capacity auctions;

(d) Continue to hold the proposed energy auctions in October 2017 and
January 2013 itt, accordance with the ternis of the combined stipulation
from th.e ESP 2 Case (the use of a one-year auction product covering the
final year of the current ESP froin June 1, 2013 through May 31, 2014),
while modifying the ESP 3 Proposal to provide for a second auction
product covering the two-year time period of the ESP 3 Proposal (June 1,
2014 throtir,h iWiay 31 , 2016); and

"' Dissenting Upinion at p. 2.
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(e} Require FirstGaergy to comply with the corporate separation requirements
in R.C. 4928,17, and order a detailed review of its existing corporate
separation plan to determ ine whether it comp(ies with O hio 1aw,

5G29624cS

Respectfully submitted,

Glenn S. Krassen
Bricker & Eckler LLP
100I Lakeside Avenue, Suite 1350
Cleveland, n1{ 44114
Telelshone;(21fi)523-5405
gkrassen@6ricker.com

Matthew W.1?lrarnock
Bricker & Cckfer LLP
100 South q'hird Street
Columbus, 0hio 43215
Telephone:(b1,4)227-2300
mwarnock @ bricker.com
Attorneys for the Northeast Ohio Public
Energy Council
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This foregoing document was eiectrorricaliy filed with the Public Utilities

Commission of Ohio Docketing Information System on

8J1 7i2012 4;2512 PM

in

Case No(s).12-1230•EL-SSO

Summary: Application for Rehearing and Memorandum in Supporteiectronicaliy filed by
Teresa C7rahood on behalf of Northeast Ohio Public Energy Councii
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BEFORE

THE PvBLIC UTILITlES COMM1SSIaN OF aHIa

In the Matter of Ohio Edison Company,
The Cleveland Electric Illuminating
Company, and The Toledo Edison
Company for Authority to Provide for a
Standard Service Offer Pursuant to Section
4928.143, Revised Code, in the Form of an
Electric Security Plan.

)
)
)
^
)
)
)

Case No.1Z-1230-EL-SSO

ENIRX

The attorney examiner finds:

(1) Ohio Edison Company (OE), The Cleveland Electric
Illuminating Company (CEI), and the Toledo Edison Company
(TE) (cotlectively, FirstEnergy) are public utilities as defined in
Section 4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Commission.

(2) On April 13, 2012, FirstEnergy filed an application pursuant to
Section 4928,141, Revised Code, to provide for a standard
service offer (SSO) commencing as early as May 2, 2012, but no
later than June 20, 2012, and ending May 31, 2016. The
application is for an electric security plan (ESP), in accordance
with Section 4928.143, Revised Code, and the application
includes a stipulation agreed to by various parties regarding
the terms of the proposed ESP (ESP 3).

(3) In its application, FirstEnergy requests that the Comnnission set
an expedited procedural schedule for the stipulated ESP
because, if approved by May 2, 2012, the plan includes
provisions to allow FirstEnergy to bid demand response
resources and energy efficiency resources into the 2015/2016
PJM base residual auction on May 7, 2012, or, if approved by
June 20, 2012, to permit adequate time to implement changes to
the bidding schedule to capture a greater amount of generation
at lower prices for the benefit of customers.

(4) By entry issued April 19, 2012, the attorney examiner
established a procedural schedule (April 19 Entry), providing,
in pertinent part, that testimony on behalf of non-signatory
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parties should be filed by May 4, 2012, and that the evidentiary
hearing should commence on May 21, 2012.

(5) Thereafter, on April 24, 2012, the Environmental Law and
Policy Center, Natural Resources Defense Council, Northeast
Ohio Public Energy Council, Northwest Ohio Aggregation
Coalition, Office of the Ohio Consumers' Counsel, and the
Sierra Club (collectively, the C}hio Environmental and
Consumer Advocates or OCEA), filed an interlocutory appeal,
motion for certification to the Commission, and application for
review of the procedural schedule. In its filing, OCEA argues
that Section 4928.143(C)(1), Revised Code, provides for a 275-
day period of time for the review of an ESP, and that the
procedural schedule set by the attorney examiner falls short of
that time altotted. Further, OCEA argues that the procedural
schedule set by the attomey examiner does not provide non-
signatory parties with time for adequate case preparation.

(6) Additionally, on April 26, 2012, OCEA filed a joint motion to
extend the procedural schedule, joint motion for a continuance
of the evidentiary hearing, and a request for an expedited
ruling.

In its joint motion, OCEA notes that, by entry issued April 25,
2012, the Commission denied certain waivers of the standard
filing requirements filed by FirstEnergy and required
FirstEnergy to supplement its application by May 2, 2012.
OCEA points out that, because the current procedural schedule
requires non-signatory parties to file testimony by May 4, 2012,
non-signatory parties will not have sufficient time to review
FirstEnergy's supplemental information prior to filing their
testimony. Further, OCEA argues that the current procedural
schedule does not ensure that all parties and intervenors will
have sufficient time to review filings and conduct discovery.
Consequently, OCEA requests that the Comrrussion modify the
procedural schedule to require testimony on behalf of non-
signatory parties to be filed no earlier than June 1, 2012, and to
reschedule the evidentiary hearing to no earlier than June 18,
2012.

(7) On April 27, 2012, AEP Retail Energy Partners LLC (AEP
Retail), filed a motion to modify the procedural schedule as
well as a request for expedited treatment, In its motion, AEP
Retail also argues that non-signatory parties will have little

-2-
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opportunity to review the supplemental information that will
be submitted by FirstEnergy prior to filing their testimony, and
that parties w.ill have insufficient time to conduct meaningful
discovery prior to the hearing date. For these reasons, AEP
Retail requests that testimony on behalf of non-signatory
parties be due no sooner than June 11, 2012, and that the
hearing date be rescheduled no earlier than June 25, 2012.

(8) Thereafter, on April 30, 2012, FirstEnergy filed a memorandum
contra OCEA's interlocutory appeal, motion for certification to
the Comsnission, and application for review. In its
memorandum contra, FirstEnergy argues that the April 19
Entry presents no new or novel questions of interpretation,
law, or policy, or any departure from past precedent.
FirstEnergy notes that Section 4928.143(C)(1), Revised Code,
requires the Comrni.ssion to issue an order on an ESP
application not later than 275 days after the application's filing
date, and that the procedural schedule established by the
attorney exazniner does not conflict with this statute because it
does not establish any deadline for a Commission order on the
ESP application. Further, FirstEnergy points out that OCEA
has cited no Commission precedent from which the established
procedural schedule departs and states that, in fact, the
procedural schedule is consistent with the schedules set for
other recent SSO proceedings. In addition, FirstEnergy elaizns
that OCEA has not demonstrated that the Commission's
immediate determination is necessary to prevent undue
prejudice to the non-signatory parties to the proposed
stipulation. Therefore, FirstEnergy condudes that OCEA's
interlocutory appeal, motion for certification, and application
for review does not meet the standards for an interlocutory
appeal and should be denied.

(9) Initially, the attorney examiner will address OCEA's
interlocutory appeal, motion for certification to the
Commission, and application for review. Rule 4901-1-15, dhio
Administrative Code (O.A.C.), sets forth the substantive
standards for interlocutory appeals. The rule provides that no
party may take an interlocutory appeal from a ruling by an
attorney examiner unless that ruling is one of four speciFic
rulings enumerated in paragraph (A) of the rule, which are not
applicable in this instance, or unless the appeal is certified by
the attorney examiner pursuant to paragraph (B) of the rule.

-3-
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Paragraph (B) of Rule 4901-1-15, O.A.C., specifies that an
attorney examiner shall not certify an interlocutory appeal
unless the attorney examiner finds that the appeal presents a
new or novel question of law or policy and an immediate
determination by the Commission is needed to prevent the
likelih.ood of undue prejudice or expense to one or more of the
parties should the Commission ultimately reverse the ruling in
question,

The attorney examiner initially notes that, as argued by
FirstEnergy, the 275-day period set forth by Section
4928.143(C)(1), Revised Code, represents the outer limitations
of the time period in which the Commission may issue an order
on an application for an ESP and does not require the
Commission to take the entire 275-day period to issue an order.
Further, the attorney examiner finds that establishing a
procedural schedule in a Conuni.ssion proceeding is a routine
matter with which the Commission and its examiners have had
long experience and is not a new or novel question of law or
policy. In re Vectren Energy Delivery of Ohio, Case No. 055-1444-
GA-UNC, Entry (February 12, 2007) at 7; In re Columbus
Southern Fotver Company and Ohio Power Company, Case No. 05-
376-EL-UNC, Entry (May 10, 2005) at 2.

Consequently, the attQrney examiner finds that the. issues
identified by OCEA in its interlocutory appeal, motion for
certification to the Commission, and application for review do
not present a new or novel question of interpretation, law, or
policy and, further, are not taken from a new ruling which
represents a departure from past precedent. Accordingly,
UCEA's interlocutory appeal, motion for certification to the
Commission, and application for review should be denied.

(10) Regarding the motions to extend the procedural schedule filed
by AEP Retail and OCEA, the attorney examiner finds that the
movants have not demonstrated a compelling reason to extend
the hearing date to June 18 or June 25, 2012, as proposed in the
motions. The examiner notes that the stipulation proposes to
modify the auctions scheduled for October 2012 under
FirstEnergy's current ESP. The movants have not
demonstrated that there will be sufficient time for potential
bidders to respond to the proposed changes in the competitive
bidding process if the hearing commences on June 18 or June 25

-4-
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as the movants propose. Nonetheless, the examiner finds that a
more limited extension of the procedural schedule is
reasonable. Consequently, the attorney examiner finds that the
procedural schedule should be modified to require that
testimony on behalf of non-signatory parties be due by
3:00 p.m. on May 21, 2012, and that the evidentiary hearing
shall be rescheduled to commmence on June 4, 2012, at
10:00 a.m., at the offices of the Commission, 180 East Broad
Street,1111, Floor, Hearing Room 11-A, Columbus, Ohio.

It is, therefore,

-5-

ORDERED, That the interlocutory appeal, motion for certification to the
Commission, and application for review filed by OCEA is denied. It is, further,

ORDERED, That the procedural schedule is modified as set forth in F'uiding (10). It
is, further,

ORDERED, That a copy of this Entry be served upon all parties of record.

THE PUBLIC tJTILITIES CONIIMISSIQN OF OH.IO

By, will
xa ,er

^U/sc

Entered in the Journal

HAY 0 ^ ^`i

Barcy F. McNeal
Secretary
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BEFORE

TNE PUBLIC UTILITIES CC)MMISSIGN OF OHIf]

In the Matter of the Application of Ohio
Edison Company, The Cleveland Electric
Illuminating Company, and The Toledo
Edison Company for Authority to Establish
a Standard Service Offer Pursuant to
Section 4928.143, Revised Code, in the
Form of an Electric Security Plan.

)
)
)
)
)
)
)

Case No.1Q-388-EL-'5SC?

OPINI(7N AND ORDER

The Comr:nission, considering the above-entitled application, hereby issues its
opinion and order in this matter.

APPEARANCES:

James W. Burk, Arthur E. Korkosz, Mark A. Hayden, and Ebony L. Miller,
FirstBnergy Service Company, 76 South Main Street, Akron, Ohio 44308, Calfee, Halter
& Griswold, LLE, by James F. Lang and Laura C. McBride, 1400 KeyBank Center, 800
Superior Avenue, Cleveland, Ohio 44114; and Jones Day, by David A. Kutik, Ndrth
Point, 901 Lakeside Avenue, Cleveland, Ohio 44114-1190; and on behalf of Ohio Edison
Company, The Cleveland Ilectric Illuminating Company, and The Toledo Edison
Company.

Richard Cordray, Ohio Attorney General, by Thomas L, McNamee and John H.
Jones, Assistant Attorneys Genera1,180 East Broad Street, Columbus, Ohio 43215, on
behalf of the staff of the Public Utilities Commission of ahio.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Jeffrey L. Slnadll and
Gregory J. Poulos, Assistant Consumers' Counsel, 10 West Broad Street, Columbus,
Ohio 43215-3485, on behalf of the residential utility consumers of Ohio Edison
Company, The Cleveland Electric lliuminating Company, and The Toledo Edison
Company.

Boehm, Kurtz & Lowry, by David F. Boehm Mtchael L. Kurtz, and Kurt J.
Boehm, 36 East Seventh Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio
Energy Group.
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Chester, Willcox & Saxbe, LLP, by John W. Bentine, Mark S. Yurick, and
Matthew S. White, 65 East State Street, Suite 10M, Columbus, ®hio 43215-4213, on
behalf of The Kroger Company.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo and Lisa G. McAlister,
21 East State Street, 17'h Floor, Columbus, Ohio 43215-4228, on behalf of Industrial
Energy Users-0hio.

David C. Rinebolt and Colleen L Mooney, 231 West Lima Street, P.Q. Box 1793,
Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy,

Brickfield, Burchette, Ritts & Stone, P.C, by Michael K. Lavanga and Garrett A.
Stone, 1025 Thomas Jefferson Street, N,W., 8'h Floor, West Tower, Washington, D.C.
20007, on behalf of Nucor Steel Marion, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Stephen M.
Howard, and Matthew J. Settineri, 52 East Gay Street, Columbus, Ohio 43216-1008, and
Cynthia Fonner Brady, Constellation Energy Group, Inc., 550 West Washington Street,
Suite 3000, Chicago, IIlinois 60661, on behalf of Constellation NewEnergy, Inc., and
Constellation Energy Comrnodities Group, Inc.

Robert J. Triozzi,l7irector of Law, and Steven Beeler, Assistant Director of Law,
City of Ceveland, Cleveland City Hall, 601 Lakeside Avenue, Room 106, Cleveland,
Qhio 44114-1077, on behalf of the city of Cleveland.

Megan De Lisi, Will Reisinger, Nolan Moser and Trent Dougherty, 1207
Grandview Avenue, Suite 201, Columbus, Ohio 43212-3449, on behalf of the Ohio
Environmental Council.

Michael E. Heinz, Staff Attorney,1207 Grandview Avenue, Suite 201, Columbus,
Ohio 43212-3449, on behalf of the Environmental Law and Policy Center.

Bricker & Eckler, LLP, by Thomas J. 0'Brien,100 South Third Street, Columbus,
Ohio 43215, and Richard L. Sites, General Counsel and Senior Uirector of Health Policy,
155 East Broad Street,l5+b Floor, Columbus, Ohio 43215-3620, on behalf of the Ohio
Hospital Association.

Bricker & Eckler, LLP, by Thomas J. UBrien,100 South Thi.rd Street, Columbtts,
Qhio 43215, on behalf of the Ohio Manufactizrers' Assodation.

The Legal Aid Society of Cleveland, by Joseph P. Meissner and Matthew Vincel,
1223 West 6th Street, Cleveland, ahio 44113, on behalf of The Neighborhood
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Environmental Coalition, The Empowerment Center of Greater Cleveland, United
Clevelanders Against Poverty, Cleveland Housing Network, and The Consumers for
Fair CJtility Rates.

Lucas County Prosecutor's Office, by Lance M. Keiffer, Assistant Prosecuting
Attorney, 711 Adams Street, 21ftd Floor, Toledo, Ohio 43624-1680, and Leslie A. Kovacik,
City of Toledo, 420 Madison Avenue, Suite 100, Toledo Ohio 43604-1219, on behalf of
Northwest Ohio Aggregation Group.

Henry W. Eckhart, 50 West Broad Street, Suite 2117, Columbus, Ohio 43215, on
behalf of the Natural Resources Defense Council.

Barnes & Thornburg LLP, by Charles R. Dyas, Jr., Matthew D. Austirt; and
C. David Paragas, 21 East State Street, Suite 1850, Columbus, Ohio 43215, on behalf of
Direct Energy Services, LLC.

Theodore S. Robinson, Staff Attorney and Counsel, Citizen Power, Inc., 2121
Murray Avenue, Pittsburgh, Pennsylvania 15217, on behalf of Citizen Power, Inc.

Craig ], Smith, 2824 Coventry Road, Cleveland, 0hio 44120, on behalf of Material
Sciences Corporation.

Bricker & Pckler, LLP, by Glenn S. Krassen,1375 East Ninth Street, Suite 1500,
Cleveland, Ohio 44114, and Matthew W. Warnock,100 South Third Street, Columbus,
Ohio 43215, on behalf of Ohio Schools Council,

Bricker & Eckler, LLP, by Glenn S. Krassen,1375 East Ninth Street, Suite 1500,
Cleveland, Ohio 44114, and Matthew W. Warnock,100 South Third Street, Columbus,
Ohio 43215, on behalf of Northeast Ohio Public Energy Cotuncif,

Schottenstein, Zox & Dunn Co., LPA, by Andre T. Porter, Gregory H. Durui, and
Christopher L. Miller, 250 West Street, Columbus, Ohio 43215, and C. Todd Jones,
General Counsel, Association of Independent Colleges and Universities of Qhio,1100
11lh Street, #10, Sacramento, California 95814, on behalf of the Assaciation of
Independent Colleges and Universities of Ohio.

Morgan E. Parke and Michael Beiting, FirstEnergy Service Company, 76 South
Main Street, Akron, Oluo 44308, and Porter Wright Morris & Arthur, by Daniel R.
Conway and Eric B. Gallon, 41 South High Street, Columbus, Ohio 43215, on behalf of
FirstEnergy Solutions Corporation.
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McDermott, WiI! & Emery, LI P, by Douglas M. Mancino, 2049 Century Park
East, Suite 3800, Los Angeles, California, 90067-3218, and Gregory K. Lawrence, 28 State
Street, Boston, Massachusetts 02109, on behalf of Morgan Stanley Capital Group, Inc.

Tucker, Ellis & West, LLP, by Eric D. Weldele, 1225 Huntingtnn Center, 41 South
High Street, Columbus, Ohio 43215-6197, and Steve Millard,100 Public Square, Suite
201, Cleveland, Ohio 44113, on behalf of Council of Smaller Enterprises.

Faruki, Ireland & Cox, P.L.L., by D. Jeffrey Ireland, Charles J., Faruki, and
Stephen A. Weigand, 500 Courthouse Plaza, S.W., 10 Ludlow Street, Dayton, Ohio
45402, on behalf of EnerNOC, Inc.

Cheri B. Cunningham, Director of Law, 161 S. High Street, Suite 262, Akron,
Ohio 44308, and McNees, Wallace & Nurick, LLC, by Joseph Clark, 21 East State Street,
17th Floor, Columbus, Ohio 432154228, on behalf of the City of Akron.

Samuel Wolfe, Viridity Energy, Inc., 100 West Elm Street, Conshohocken,
Pennsylvania 19428, on behalf of CPower, Inc., Viridity Energy, Inc., Energy Connect,
Converge, Inc., Enterprise Technologies, Inc., and Energy Curtailment Specialists, Inc.

OPINION:

I. HISTORY OF Tf-lE PROCEEDINGS

On August 17, 2009, FirstEnergy Service Company, on behalf of six of its
affiliates, including Ohio Edison Company (OE), The Cleveland Electric 111uminating
Company (CEI), The Toledo Edison Company (TE), and American Transnlission
Systems, Inc. (ATSI), filed an application with the Federal Energy Regulatory
Commission (FERC) in FERC Docket No. ER09-1589. The application requested
permission for the FirstEnergy affiliates to withdraw their transmission facilities from
the Midwest Independent Transmission System Operator and tranafer operational
control to PJM Interconnection, Inc, (PJ.M} The application characteizr ed this transfer
as the RTO realignrnent. Subsequently, on September 4, 2009, the Commission opened
Case No. 99-778-ELtINC (FirsfEiwrgy RTO Realignment Case) to review the impact of
RTC? realignment upon stakeholders in this state. During this proceeding, the
Commission received written comments from 11 stakeholders and heard oral
presentations regarding the R'I'0 realignment on September 15, 2009, and January 7,
2010. ATSI's application was approved by FERC on December 17, 2009. FirstEnergy
Service Company, Inc., FERC Docket No. ER09-1589, Order addressing RTO Realignment
Request and Complaint (December 17,2009) (FERC RTO Reaiignnrertt Order).
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Further, on October 20, 2009, OE, CEI, and TE (collectively, FirstEnergy or the
Campanies) filed an application, Case No. 09-906-EL-SSO (MRU Case), for its standard
service offer (S8D) commencing June 1, 2011, pursuant to Section 4928,141, Revised
Code. This application was for a tnarket rate offer (MRO) in accordance with Section
4928.142, Revised - Code. On October 29, 2009, a technical conference was held
regarding PirstEnergy's application. The Staff filed comments regarding the applicafion
on Novernber 24, 2009; in its cornments, Staff recommended that FirstEnergy consider a
new electrtc sectzrity plan (FSP) for its SSd rather than the proposed MR(7. The hearing
in this proceeding commenced on December 15, 2009, and concluded on December 22,
2009.

Subsequently, on March 23, 2010, the Companies filed an application in this
proceeding for a SSO, in the form of an ESP in accordance with Section 4928.143,
Revised Code. FirstEnergy stated in the application that, since the directive by the
Commission in the MRO Case for Staff to submit conunent9 related to FirstEnergy's
proposed 590 or alternative SSOs and Staffs recommendation that the Companies
should consider an ESP, FirstEnergy and numerous parties engaged in a wide range of
discussions over several months regarding various aspects of a proposed ESP, all of
wlvch cultninated in the filing with the application of the original stipulation aoint Ex,
1), in which various parties stipulated to the terms of a proposed ESP. On March 24,
2010, the attorney examiner established a procedural schedule, setting the matter for
hearing on Apri120, 2010.

Moreover, pursuant to a request contained in FirstEnergy"s appliication, on
March 24, 2010, the attnrney examiner granted intervention in this proceeding to all
parties who were granted intervention in the MRO Case: Ohio Consumers' Counsel
(0CC); Ohio Energy Group (UPG); Constellation NewEnergy and Constellation Energy
Comrnodities Group, Inc. (Consteliation); Industrial Energy Users-Ohio (IEU-0hia);
Nucor Steel Marion, Inc, (Nucor); Northeast Ohio Public Energy Counal (NOPEC);
Ohio Partners for Affordable Energy (OPAE); City of Cleveland (Cleveland); Ohio
Manufacturers` Association (OMA); Ohio Hospital Association (OHA); The Kroger
Company (Kroger); Direct Energy Services, LLC (Direct Energy); Ohio Environmental
Council(OEC); Duke Energy Ohio, Inc.; Duke Energy Retail Sales LLC; Northwest Ohio
Aggregation Coalition (NOAC); Morgan Stanley Capital Group, Inc. (Morgan 5tanley);
Ohio Schools Council (0SC); PirstEnergy Solutinns Corp. (PES); Material Sciences
Corporation (Materials Sciences); Citizen Power, Inc. (Cit9zens Power); Association of
Independent Colleges and Universities of ©h:io (AICUO); Natural Resources Defense
Council (NRDC); Gexa Energy-Ohio, I,LC; and The Neighborhood Environmental
Coalition, The Empowerment Center of Greater Cleveland, United Clevelanders
Against Poverty, Cleveland Housing Networle, and The Con;aumers for Fair Utility
Rates (collectively, the Citizens' Coalition). In addition, on April 20, 2010, the attorney
examiner granted motions to intervene filed by the Council of Smailer Enterprises
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(COSE); the Environmental Law and Policy Center (ELPC); EnerNOC, Inc, (EnerNOC);
the City of Akron (Akron); and CPower, lnc., Viridity Energy, Inc., Energy Conneck,
Converge, Inc., Enterprise Technologies, Inc., and Energy Curtailnment Specialists, Inc.
(collectively, the Demand Response Coalition).

In its application filed on March 24, 2010, FirstEnergy requested that the
Commission take administrative notice of the record in the MRO Case for purposes of
this proceeding. No mernoranda contra were filed opposing FirstEnergy's request.
Subsequently, on April 6, 2010, the Commission granted FirstEnergy's request,
admitting all testimony and exhibits which were adrnitted into evidence in the MRQ
Case into the evidentiary record of this proceeding.' The Commission also granted in
part and denied in part a request by FirstEnergy for various waivers of the filing
requirements of Chapter 4901;1,35, Ohio Administrative Code (Q.A.C.).

On April 20; 2010, EnerNOC filed an application for rehearing regarding the
Contmission's April 6, 2010 entry, alleging that the entry violated EnerNoc's due
process rights undar Ohio and Federal law. Further, on April 21, 2010, Citizen Power,
Citizens' Coalition, CCC, NitDC, NOAC, NOPEC, QEC, and. ELPC filed an application
for rehearing, alleging that the entry was unreasonable and unlawful on three separate
grounds. On April 26, 2010, Nucor filed a memorandum contra the applications for
rehearing. Further, FirstEnergy filed memoranda contra the applications for rehearing
on Apri129, 2010. The Commission denied the applications for rehearing on May 13,
2010.

The evidentiary hearing in this proceeding conunenced on April 20, 2010 and
continued through April 23, 2010, Four witnesses presented testimony in support of the
original stipulation. Six witnesses presented testimony in opposition to the original
stipulation. One witness testified in favor of the provisions of the stipulation related to
the Cleveland Clinic but did not provide a recommendation on the other provisions of
the stipulation.

Pursuant to published notice, public hearings were held in Akron and Toledo on
April 19, 2010; in Cleveland and Garfield Heights on Apri120, 2010; in Austintown and
North Ridgeville on April 21, 2010; in Springfield on April 22, 2010; and in Kirkland on
April 27, 2010. Based upon the comments presented in the public hearings, on May 13,
2010, the Commission directed that the evidentiary hearing resume in order to hear
additional evidence regarding the impact of the proposed ESP on customers' bills.
Moreover, on May 13,2010, the signatory parties filed the first supplemental stipulation

1 In this Opinion and Order, evidence admitted in the MRO Case wi1I be referred to as "[PartyJ MRO
Ex. _.;' and transcrfpts fram the heanng in the MRp Case will be referrecl to aa "MRQ Tr. at.,." On
the other hand, evidence admitted directly in this proceeding will be referred to as "[Party] Ex.
and lranecrip#s from this hearing will be referred ta as 'Tr. App. Appx. 000158
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(Joint Bx, 2), modifying the terrns of the original stipulation. The hearing resumed on
June 21, 2010; one witness presented testimony regarding the bill impacts of the
proposed PSP, and one witness testified in favor the first supplemental stipulation filed
on h+1ay 13, 2010.

Further, on July 19, 2010, a second supplemental stipulation Qoint Ex. 3) was
filed by: FirstEnergy, IEtJ-Ohio, OEG, OHA, OPAE, Akron, OSC, Nucor, Cleveland,
COS'E, MSC, Constellation,N0PEC, NOAC, FESP AICUO, Morgan Stanley, OMA, and
Staff (Signatory Parties). In addition, with the filing of the second supplemental
stipulation, the CitYzen's Coalition and ELPC withdrew their opposition to the
stipulation, as supplemented. A hearing regarding the second supplemental stipulation
was held on July 29, 2010. One witness testified in support of the stipulation, as
supplemented, and one witness testified in opposition to the stipulation, as
supplemented. The parties waived the filing of further additional briefs fallowing the
July 29, 2010, hearing.

tI, DISCUSSION

A. Appiicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced electric service in the context of significant
economic and environmental cha[lenges. In considering these cases, the Commission is
cogmizant of the challenges facing Ohioans and the electric power industry and is
guided by the policies of the state as established by the General Assembly in Section
4928.02, Revised Code, as amended by Am, Sub. Senate Bill 221 (SB 221).

In addition, SB 221 amended Section 4928.14, Revised Code, which now provides
that, beginning on January 1, 2009, electric utilities must provide customers with an
SSO, consisting of either an MRO or an ESP. The SSO is to serve as the electric utility's
default SSO, Section 4928.143, Revised Code, sets out the requirements for an ESP.
Section 4928.143(C)(1), Revised Code, provides that the Commission is required to
determine whether the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate
as compared to the expected results that would otherwise apply under Section 4928.142,
Revised Code.
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B. Summary of the Combined Stipulation

-8-

In this proceeding, the paxties submitted the original stipulation and two
supplemental stipulations (collectively, the Combined Stipulation). According to the
Combined Stipulat3on, the Signatory Parties agree to all of the terms and conditions of
an ESP for FirstEnergy and resolve all remairdng issues in a number of other
Commission proceedings. The Combined Stipulation includes, inter alia, the following
provisions:

(1) For the period between June 1, 2D11, through May 31, 2014,
retail generation rates for SSd will be determined by a
descending-clock format competitive bid process (CBP). In
the CBP, the Companies will seek to procure, on a slice of
system basis, 100 percent of the aggregate wholesale full
requirements SSO supply. The CBP will be conducted by an
independent bid manager, CF.A. International (CRA). The
bidding will occur initially using three products of varying
lengths and multiple bid processes will held over the term of
the b'SP. All bidders, including FES, may participate subject
to the limitations contained in the Combined Stipulation,
CRA will select the winning bidder(s), but the Comnission
may reject the results within 48 hours of the auction
conclusion Ooint Ex.1 at 5-7).

(2) The Companies will provide their Percentage of Income
(PIPP) customers with a six percent discount off of the
otherwise applieable price to compare during the period of
tlus I~SP (id, at 7-8).

(3} There will be no minimum stay for residential and small
commercial non-aggregation customers (id. at 8).

(4) There will be no minimum default service rider, standby
charges, or rate stabalization charges. Unless otherwise
noted in the Combined Stipulation, all generation rates for
the ESP period are avoidable, and there are no shopping
credit caps (id. 8-9).

(5) Renewable energy resource requirements for the period of
June 1, 2011, through May 31, 2014, will be met by using a
separate request for proposal (RFP) process to obtain
renewable energy credits (RECs). If the Conlpanies are
unable to acquire the required number of RECs through the
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RFP process, the Companies may acquire the remaining
needed RECs through bilateral contracts. The costs related
to the procurement of all RECs, including any costs
associated with administering the RFP, wili be included in
Rider AER for recovery in the year in which the RECs are
utiiized to meet the Companies' renewable energy
requirements, with any reconciliation between actual and
forecasted informatitm being recognized through Rider AER
in the subsequent quarter (id, at 9).

(6) The rate design currently in effect will remain in place,
except as modified below. However the Comn-dssion may,
with the Companies' concurrence, institute a changed
revenue neutral distribution rate design (id. at 10).

(a) The average total rate overall percentage
increase, for the 12 month period ending May
2012, resulting from the CBP for customers on
Rate GT, Private Outdoor t,ighting, Traffic
Lighting, and Street Iaghting rates shall not
exceed a percentage in excess of one and one-
half times the system average increase by
Company. If the average percent change by
Company is negative, then no cap shall be
applied.

(b) Any revenue shortEall resulting from the
application of the interruptible credits in Rider
OLR and Rider ELR will be recovered from all
non-interruptible customers as part of the non-
bypassable demand side management and
energy efficiency rider (Rider DSE).

(c) The seasonality factors proposed by the
Companies in Case No. 09-906-Bi-ffiO shall be
adopted in this proceeding.

(d) Capacity costs that result from the PJM
capacity auctions will be used to develop
capacity costs for Rider Gen.

(e) Rate schedule RS will have a flat-rate structure.

-9-
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(f) The initial allocation of revenue responsibility
associated with establishing rates to recover
the results of the competitive bid process for
the Companies' rate schedules Rate G9 and
Rate GP will be implemented so as to produce
a percentage increase, as compared to overall
July 2010 rate levels, which is approximately
equal for the two schedules (id, at 10-11).

(7) The Generation Service UncolIectible Rider (Rider NDD)
shall be continued to recover non-distribution-related
uncollectible costs assoaated with supply cost from the CBP
arising from SSO customers and will be avoidable (id. at 11).

(8) The Generation Cost Reconciliation Rider (Rider GCR) will
be avoidable by customers during the period that the
customer purchases retail electric generation service from a
CRES provider unless the allowed balance of Rider GCR
reaches five percent of the generation expense in two
consecutive quarters Qoint Ex. 3 at 3-4).

(9) Recovery of costs through Rider nFC and Rider DGC may
be accelerated if such acceleration would be beneficial to
customers and other Signatory Parties (loint Ex. 1 at 12).

(10) The Comn-dssion may order a load cap of no less than 80
percent on an aggregated load basis across all auction
products for each auction date such that any given bidder
may not win more than 80 percent of the tranches in any
auction (id.).

(11) The Companies will work with any interested Signatory
Party or non-opposing party to the Combined Stipulation to
develop four RFPs to purchase RECs, including solar RECs,
through ten-year contracts. The Companies wilill file with the
Commission a separate application for approval of each of
the four RFPs. The first application will be filed within 90
days after the Conlmission's Opinion and Order in this
proceeding and will seek competitive bids to purchase
through ten-year contracts the annual delivery of 5,000 solar
Fd~CSoriginating in Ohio, with a delivery period between
June 1, 2011 and Decerttber 31, 2020, and the annual delivery
of 20,000 non-solar RECs originating in Ohio, with a delivery

-10-
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period between June 1, 2011 and December 31, 2020. The
number of solar RECs to be purchased in subsequent RFPs
will be conditioned upon the SSO load of the Companies.
The applications to the Commission will seek approval of
recovery of all reasonable costs associated with acquiring
RECs through the ten-year contracts through Rider AER or
such other rider established to recover such costs (Joint Ex. 3
at 2-3).

(12) During the ESP period, no proceeding will be commenced
whereby an adjustment to the base distribution rates of the
Companies would go into effect prior to June 1, 2014, subject
to riders and other charges provided in the tariff s and
subject to the "significantly excessive earnings test," except
in case of an emergency pursuant to the provisions of
Section 4909.16, Revised Code. The Companies are not
precluded during this pexiod from implementing changes in
rate design,tlrat are designed to be revenue neutral or any
new service offering, subject to Comnussion approval (Joint
Ex.1 at 13).

(13) Effective Januaxy 1, 2012, the Delivery Capital Recovery
Rider (Rider DCR) will be established to provide the
Companies with the opportunity to recovery property taxes,
commercial activity tax and associated income taxes and
earn a return on and of plant in service associated with
distribution, subtransmission, and general and intangible
plant, including general plant from FirstEnergy Service
Company that supports the Companies and was not
included in the rate base determined in In re FirstEnergy,
Case No. 07-551-EL-AIR, et al., C}pinzon and Order Ganuary
21, 2009). The return earned on such plant will be based on
the cost of debt of 6.54 percent and a return on equity of 10.5
percent determined in that proceeding utilizing a 51 percent
debt and 49 percent equity capital structure (ad at 13-14).

For the first twelve months Rider DCR is in effect, the
revenue collected by the Companies shall be capped at $150
million; for the following 12 months, the revenue collected
under Rider i7CR shall be capped at $165 mitlion; and for the
following five months, the revenues collected under Rider
DCR shall be capped at $75 mitlion. Capital additions
recovered through Riders LEX, EDR, and AMI, or any other

-11-
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subsequent rider authorized by the Commission to recover
delivery-xelated capital additions, will be excluded from
Rider bCR and the annual cap allowance. Net capital
additions for plant in service for general plant shall be
included in Rider DCR provided that there are no net job
losses at the Companies as a result of involuntary attrition
due to the merger between FirstEnergy Corp. and Allegheny
Energy, Inc. (itt, at 14-15).

Rider DCR will be adjusted quarterly, and the quarterly
Rider DCR update filing will not be an application to
increase rates witl-dn the meaning of Section 4449.18, Revised
Code. The first quarterly filing will be made on or about
October 31, 2011, based upon an estimated balance as of
December 31, 2011, with rates effective for bills rendered as
of January 1, 2012. For any year that the Companies'
spending would produce revenue in excess of that period's
cap, the overage shall be recovered in the following cap
period subject to such period's cap. For any year the
revenue collected under the Companies' Rider I7CR is Iess
than the annual cap allowance, the difference between the
revenue collected and the cap shall be applied to increase the
level of the subsequent period's cap (id. at 15-17).

(14) Any charges billed through existing Rider DSI prior to
January 1, 2012, sha(i not be included as revenue in the
return on equity calculation for the Companies for purposes
of applying the significantly excessive earnings test nor
considered as an adjustment eligible for refund. Any
charges billed through Rider DCR after January 1, 2012, will
be included as revenue in the return on equity calculation
for purposes of applying the significantly excessive earnings
test and will be considered as an adjustment eligible for
refund (id, at 17).

(15) Network integration transmission services (NITS) and other
non-market based FERC/RT0 charges will be paid by the
Companies for all shopping and non-shopping load, and. the
amount shall be recovered through the proposed Non-
Market-Based Services Rider (Rider NMB). Nlinning bidders
and retail suppliers will remain responsible for all other
FREC/RTO imposed or related charges such as congestion,
market based ancillary services and losses (id. at 18).

-12-
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(16) All MTEP that are charged to the Companies shall be
recovered from customers through Rider NMB. The
Companies agree not to seek recovery throu.gh retail rates
for MISO exit fees or PJM integration costs from retail
customers of the Companies. The Companies agree to not
seek recovery through retail rates of legacy RTEP costs for
the longer of: (1) during the period of June 1, 2011 though
May 31, 2016; or (2) when a total of $360 million of legacy
RTEP costs have been paid by the Companies and have not
been recovered by the Companies through retail rates from
Ohio customers Goint Ex. 3 at 5).

(17) The demand response capabilities of customers taking
services under Riders ELR and OLR shall count towards the
Companies compliance with the peak demand reduction
benchmarks set forth in Section 4928,66, Revised Code, and
shall be considered incremental to interruptible load on the
Companies' system that existed in 2008 qohtt Ex. l at 21).

(18) The following issues in the Companied application for the
t)hio Site Deployment of the smart grid initiative, filed in
Case No. 09-1820-EL-ATA, shall be approved as set forth
below.

(a) Costs shall be recovered from customers of OB,
CEI, and TE, exclusive of rate schedule GT
customers.

(b) All costs associated with the project will be
considered incremental for recovery under
Rider AMI.

(c) Recovery of the costs shall be over a 10 year
period. The recovery of costs over a 10 year
period is limited to this ESP and shall not be
used as precedent in any subsequent AMI or
smart grid proceeding. '

et al. -13,

(d) Return on the investment shall be at the overall
rate of return from Case Nos. 07-551-EI: AIR,
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(e) Rate base is defined as plant in service,
depreciation reserve and accumulated deferred
income taxes.

(f) All reasonably incurred operating expenses
associated with the project wilI also be
recovered,

(g) During the term of the ESP, the deployrnent of
the smart grid initiadve will not include
prepaid smart meters and there will be no
remote disconnection for nonpayment without
complying with the requirements of Rule
4901;1-18-05, O.A.C.

(h) The Companies shall not complete any part of
the Ohio Site Deployment that the United.
States, Department of Energy does not match
funding in an equal amount (id. at 22-23).

(19) In lieu of the fixed monthly compensation provided
pursuant to Case No. 09.553-E[rEEC, the Companies will
provide funding to COSE, AICUO, OHA and OMA for their
roles as energy efficiency administrators for completed
energy efficiency projects in the following amounts, with
such amounts being recovered tluough Rider DSE: COSE,
$25,000 in 2011, $50,000 in 2012, $50,000 in 2013, and $25,000
in 2014; AICU{7, $50,000 in 2011, $25,000 in 2012, $25,000 in
2013, and $25,000 in 2014; 01-iA, $25,000 in 2011, $50,000 in
2012, $50,000, in 2013, and $25,000 in 2014; and OMA,
$100,000 in 2011, $100,000 in 2012, and $100,000 in 2013 Goint
Ex. 2 at 1-2).

(20) During the term of the ESP, the Companies shall be entitled
to receive lost distribution revenue for ail energy efficiency
and peak demand reduction programs approved by the
Comrnission, except for historic mercantile self-directed
projects. The collection of lost distribution revenues by
FirstEnergy after May 31, 2014, is not addressed nor resolved
by the Combined Stipulation f Joint Ex.1 at 24).

(21) The Companies will continue funding the Commu:nity
Connections program under current terms, conditions and
amounts for the period of the E,SP; however, provide that the

-14-
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amount may be increased as a result of the energy efficiency
collaborative approval of such funding increase, and the
Commission approves the increase and authorizes a
recovery of the increased funding through Rider DSE or
another applicable rider. t)PAE shall be paid an
administrative fee equal to five percent of the program
funding (id. at 24•25).

(22) An AICUO college or university member may elect to be
treated as a mercantile customer, and FirstEnergy will treat
such college or university as a merrcantile customer, for the
limited purposes of Section 4428,66, Revised Code, provided
that the aggregate load of facilities situated on a campus and
owned or operated by the college or university qualifies
such entity as a mercantile customer and makes the coltege
or university eligible for any incentive, program, or other
benefit made available to a mercantile customer pursuant to
Section 4928.66, Revised Code (id. at 25).

(23) The Companies will provide energy efficiency funding to the
City of Cleveland to be used for the benefit of CEI customers
in the City of Cleveland in the fallowing amounts, with such
amounts recovered through Rider DSE: $100,000 in 2012,
$100,000 in 2013, and $100,000 in 2013. The Companies al,so
will provide energy efficiency funding to the City of Akron
to be used for the benefit of dE customers in the City of
Akron in the following amounts, with such amounts
recovered through Rider DSE: $100,000 in 2012, $100,000 in
2013, and $100,000 in 2013. Further, the CompaYUes also will
provide energy efficiency funding to Lucas County to be
used f or the benefit of TE customers in the Lucas County in
the following amounts, with such amounts recovered
through Rider DSE; $100,000 in 2012, $100,000 in 2013, and
$100,000 in 2013 goint Ex. 2 at M, joint Ex. 3 at 5-6).

(24) For the period of June 1, 2011, through May 31, 2014, the
Companies wiU. contribute, in aggregate, $3 million to
support econornic development and job retention activities
within their service areas. The Companies will not seek
recovery of such contribution from customers, and such
contribution will not be used to fund special contracts
andjor reasonable arrangements filed with the Commission
(Joint Fx.1 at 26).

-15-
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(25) CEI shall be responsible for the cost of the electric utility
plant, facilities, and equipment to support the Cleveland
Clinic's Main Campus expansion plan to the extent that sur.h
cost might otherwise be demanded by CEI fiorn the Clinic in
the form of a contribution in aid of construction or
otherwise. CEI shall be entitled to classify the original cost
of investment made in utility plant, facilities, and equipment
at or below the subtransmission level as distribution plant in
service subject to the Conunission's jurisdiction for
raten7aking purposes at the time of the next base rate case.
The first $70 million of the original cost of such plant,
facilities, and equipment shall be funded by a non-
bypassable distribution rider that shall apply to retail
residential, convnercial, and industrial customers (exclusive
of customers on rates schedules STL, 1RF, and POL).
Further, Cleveland Clinic will be obligated to work in good
faith to install cost-effective energy efficiency measures in its
faeilities, with, where needed, the assistance of an
independent energy facility auditor selected by Cleveland
Clinic with input from the Companies and Staff. Cleveland
Clinic will work with the Companies and Staff for the
purpose of committing its new-customer-sited capabilities to
the Companies for integration in their 5ection 4928.55,
Revised Code, lenchmarks in exchange for the Companies'
investment in the distribution utility plant, facilities, and
equipment (id. at 27-28).

(26) Domesllc autornaker facilities that used more than 45 million
kWhs at a single site in 2009 will receive a discount on usage
which exceeds, by more than ten percent, a baseline energy
consumption level based upon their average monthly
consumption for 2009. Any discount provided will be
collected based on a levelized rate for all three Companies
under Rider EDR from customers under the RS, GS, CP and
CSU rate schedules (id. at 28-29).

(27) C.EI agrees to establish an LED streetlight pilot program for
the City of Cleveland for the period of the ESP (fd. at 29).

(28) The Companies corporate separation plan filed in In re
FirstEMergy, Case No. 09-462-EL-UNC will be approved as
filed (id, at 30).

-16-
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(29) The Companies will file a separate application to commence
recovery of any new or incremental taxes arising after June
1, 2011, whether paid by or collected by the Companies, and
not recovered elsewhere, . the recovery of which is
contemplated by the Combined Stipuladon (id.).

(30) Time differentiated pricing concepts as proposed by the
Companies and approved by the Commission in Case No.
09,541-EL-ATA shall continue in effect through the term of
this &SP (id, at 31).

(31) The Signatory Parties and the Commission will withdraw
from FERC cases FirstEnergy Service Co, v. FJM, Docket No;
FI.10-6-000 and American Transmission Systems, Inc., ER09-
1589-000, and the Conimission will close the KTq
Realigrunent Case.

(32) With respect to the announced combination of FirstEnergy
Corp, and Allegheny Energy, Inc., the Comrnission will not
assert jurisdiction and review the merger in light of the facts
that the merger is the result of an all stock transaction and
there is no change in control of the Companies (id at 31-32),

(33) In order to assist low-income customers in paying their
electric bills from the Companies, a fuel fund provided by
the Companies shall be created consisting of $4 million to be
spent in each calendar year from 2012 through 2014 aoint
Fx.3atbat32),

(34) If the Commission orders a phase-in of the Companies'
generation prices and a government aggregation group
elects to phase-in generation costs, each aggregation
customer served by a governmental aggregation generation
supplier (GAGS) shall receive a phase-in credit equal to the
phase-in credit approved by the Commission for the
Companies' SS4 customers. For every kWh of energy a
GAGS delivers to a governmental aggregation customer, the
GAGS will be granted the right to receive from the
Companies a receivable amount equal to the phase-in credit
received by the aggregation customer, plus carrying charges.
Any uncollectable GAGS receivables shall be included in the
calculation of a Comimission-approved cost recovery rider,

-17-
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which shall not be avoidable and will be reconciled on a
quarterly basis Qoint Ex. 3 at 7-9).

(35) The ESP is more favorable in the aggregate as compared to
the expected results that would otherwise occur under an
MRO aalternative and represents a serous compromise of
complex issues and involves substantial customer benefits
that would not otherwise have been achievable (joint Fac,1 at
31).

C. ProceduralIssues

(1) IEU-Ohio's Objection to the Admission of the Testitnony of
Mr. Gonzalez.

-18-

At the hearing, IEU-Cfhio opposed the admission of the direct testimony of OCC
witness Gonzalez (OCC Ex. 2). At the hearing, IEU-Ohio argued that Mr, Gonzalez's
testimony revealed a fu.ndamental lack of knowledge regarding both Ohio law and the
subject matter of his testimony, Consequently, IEU-Ohio claimed that the direct
testimony lacked any probative value (Tr. IV at 967). However, Mr. GonEalez's
testimony was admitted by the attomey exarniner.

IEU-Ohio argues 'that the testimony is riddled with conclusions and
recommendations formed without adequate knowledge, 3ss based on false and
nmisleading claims and is entirely unreliable. IEU-Ohio cites to numerous instances in
which IEU-Ohio claims that Mr. Gonzalez lacked adequate knowledge of the subject
matter or Mr. Gonzalez contradicted his prepared testimony on oross-examination. For
example, IEU-Qhio notes that, although the witness testif ied that the parties lacked the
opportunity to obtain adequate information regarding the original stipulation prior to
its filing (OCC Ex. 2 at 9-10), at the hearing, the wiiness acknowledged that OCC had
the opportunity to obtain information regarding the major elements of the stipulation as
identified by the witness (Tr. IV at 948-955). IEU-4hio daims that the witness wrongly
believes that the "national account" provision of the definition of "mercantile customer"
in Section 4928.01(A)(19), Revised Code, requires that accounts be located in more than
one state (Tr. IV at 883) and that the witness was unaware of testimony in the MRO Gage
regarding whether colleges and universities should be treated as mercantile customers
in order be eligible for energy efficiency programs (Tr. IV at 926-928): IEU-Ohio also
alleges that the wltness appended a newspaper article to his testimony in order to
demonstrate that a transmission project likely would not be approved but was unaware
that a subsequent article, from the same newspaper, reported that the project had
received regulatory approval (Tr. III at 816-822).
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The Commission affirms the rulang by the attorney examiner adrnitting the
testimony of Mr. Gonzalez. The Conunission does not believe that the examples cited
by IE!-Uhio merit the complete exclusion of the witness's testimony. However, to the
extent that the cross-exarnination of the witness demonstrates that the testimony lacks
an adequate foundation or that his answers on cross-mamination contradict his direct
testimony, the Commission will consider the weight to be given to such testimony.

(2) IEU-Ohio"s Motion to Strike Portions of Testimony of
Dr. Ibrahim,

At the hearing, the attorney examiner granted IE[J-Ohio`s motion to strike
portions of the testimony of OCC witness Ibrahim (Tr. III at 6$7). QCC, Citizen Power
and NRDC (hereinafter Obi.o Environmental and Consumer Advocates or OCEA) claim
that Dr. lbrahitn was not permitted to testify that the information in the record of this
proceeding supporting the econom'sc development provisions of the proposed ESP is
inconsistent with the Commission policies as reflected in Rule 4901:1-38-03, O.A.C.
OCC claims that the procedures promulgated by the Commission in Chapter 4901-1-38,
O.A.C., were established to protect the interests of residential customers and other
stakeholders and that such policies should not be ignored even if these rules do not
apply to FirstEnergy's application.

OEG responds that C1CEA`s argument is legaIly unsound. OEG argues that the
review procedure under Chapter 4901-1-38, O.A.C., does not apply to economic
development programs contained in an ESP. OEG c]aims that Section4928.143(B)(2)(i),
Revised Code, provides different and independent statutory authority for the
Cammi.ssion to approve economic development programs.

The Conunission finds that the ruling by the attomey examiner should be
affirmed. Chapter 4901:11-38, G.A.C, applies to applications for reasonable
arrangements filed pursuant to Section 4905.31, Revised Code. However, FirstEnergys
application in this proceeding was filed pursuant to Section 4926.141, Revised Code,
and was subject to the filing requirements contained in 4901:1-35, G.A.C. Dr. Ibrahim
was permitted to testify that the economic development provisions should have been
filed as reasonable arrangements pursuant to Section 4905.31, Revised Code, and that
the application should be rejected for that reason (OCC Ex. l at 6-7). However, in light
of the fact that the application was not filed pursuant to Section 4905.31, Revised Code,
his testimony that the application did not meet the specific requirements of Rule 4901:1-
38-03, Q.A.C., has no probative value because this Rule does not apply to FirstEnergy's
application in this proceeding,
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OCEA has raised a number of other objections regarding the scope and conduct
of both the evidentiary hearings and the public hearings in this proceeding. The
Commission has reviewed each of these objections and finds that each objection is
meritless. Further the Commission finds that OCEA was not prejudiced by any of the
disputed im'ues regarding the scope and conduct of the hearings in this proceeding.

D. Copsideration of the Combined Stipulation

Rule 4901•1-30, Ohio Adminiskrative Code, authorizes parties to Commission
proceedings to enter into a stipulation. Although not binding on the Commission, the
terms of such an agreement are accorded substantial weight. Consumers' Counsel v. Pub,
t1ti1. Comm., 64 Ohio St.3d 123, at 125 (1992), citing Akron v. Pub, Lttil. Comm., 55 Ohio
St.2d 155 (1978). The standard of review for considering the reasonableness of a
stipulation has been discussed in a number of prior Commission proceedings.
Cincinnati Gas & E1ec,t•rric Co., Case No. 91-410-EL-AIR (Apri114,1994); Western Reserve
Teiephone Co., Case No. 93-230-TI' ALT (March 30,1994); Ohio Edison Co„ Case No. 91-
698-EL-P'dR, et at, (December 30, 1993). The ultimate issue for our consideration is
whether the agreemen.t, which embodies considerable time and effort by the signatory
parties, is reasonable and should be adopted. In considering the reasonableness of a
stipulation, the Comrnission has used the following criteria:

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important
regulatory principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities.
Indus. Energy Cansumers of Ohio Poawer Co. v. Pub. Ci'Fil. Comm., 68 Ohio St.3d 559 (1994),
citing Consurners' Counset, supra, at 126. The court stated in that case that the
Commission may place substantial weight on the terms of a stipulation, even though
the stipulation does not bind the Commission (id.).

However, OCEA argues that the circumstances presented by this case
demonstrate that the Commission's criteria for the evaluation of stipulations should be
augmented, (7CC believes that SSCl cases resulting from the enactment of S.B. 221
present additional problems that should be considered in the evaluation of settlements.
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QCC believes that the statutory provision contained in Section 4928,143(C)(2)(a),
Revised Code, authorizing electric utilities to reject Ccmmission modifications to an
ESP and to withdraw an application which has been modified by the Commission
strengthens the bargaining positions of an electric utility relative to other parties.
OC$A believes that this asymmetric bargaining position should be recognized in the
Comrnission's evaluation of stipulations by the creation of a fourth prong- is the
settlement a product of negotiations among pa.rtEes occupying asymmetric bargaining
positions that affected the settlement result?

The Cornmission finds that the proposed change to our criteria is unnecessary
and should not be adopted. As noted above, the three-prong test has been used
extensively by the Commission and has been approved by the Ohio Supreme Court,
Under the three-prong test, the Crommission always carefuIly reviews all terms and
conditions of a proposed stipulation in order to determine whether the stipulation is in
the public interest. In mal<ing this determination, the Commission exercises its
independent judgment, based upon its statutory authority, the evidentiary record in the
case, and the Comrnission's specialized expertise and discretion. M®rwngahetn Power Co.
v. Pub. Util. Comm. (2004),104 Ohio St.3d 571.

1. Is the settlement a product of serious bargan-iing among c2aable,
knowledgeable parties?

a. Summary of the Parties' Arguments,

FirstEnergy claims that the Signatory Parties, and others, have devoted
signif'rcant time and effort to the development of the Combined Stipulation.
FirstEnergy notes that the process was initiated by Staff in conjunction with the MRO
Case (Sta.ff Commenta, Case No. 09-906-EL-SSO (November 24, 2009)) and that the
Companies, the Signatory Parties, and others continued the process through extensive
negotiations, resulting in a cooperative document that integrates the Signatory Parties'
diverse interests. FirstEnergy also claims that the numerous Signatory Parties clearly
are capable and knowledgeable (Joint Ex. 3 at 4-5; Joint Ex. 3a). The Companies note
that the Signatory Parties include Staff and municipalities along with representatives of
manufactuxers, industrial and commercial customers, hospitals, sma.il businesses,
schools of all levels, low and moderate income customers, CRES suppliers and other
generation suppliers (Co. Ex. 4 at 10; Co. Ex. 12 at 3). FixstEnergy notes that the
Signatory Parties have consistently participated in the Companies' regulatory
proceedings and have been represented by experienced counsel,

FirstEnergy also argues that the Combined. Stipulation was the result of serious
bargaining. The Companies note that the negotiations held for the Combined
Stipulation lasted months, beginning on December 1, 2009 and ending with the filing of
the original stipulation on March 23, 2010. During this time, there were several

App. Appx. 000173



10-388-EL-SSQ -22-

settlement meetings, which were noticed to all parties (Staff Ex. 2 at 2) and direct
discussions between the Companies and parties (Tr. I at 119; Tr. III at 770-771).
FirstEnergy contends that the December 1, 2009, settlement discussion was not the first
time that the parties discussed many of the issues addressed in the Stipulation; in fact,
the parties have been engaged in some of the issues in related proceedings involving
the Companies for more than a year,

Moreover, pEG, IEU-Ohio, AtCiJO, Akron, MSC and Nucor all agree that the
Combined Stipulation is the result of serious bargaining among capable, knowledgeable
parties.

Staff argnes that it is abundantly clear that the Combined Stipulation is the result
of serious bargaining among knowledgeable parties. Staff notes that the negotiations
were open to all parties in the proceeding and that the settlement meetings were well
attended, including parties who ultimately did not sign the Combined Stipulation (Co,
Ex. 4 at 9, 10).

OCEA contends that the Combined Stipulation is not the product of serious
bargaining among capable, knowledgeable parties. OCEA argues that the
circumstances surrounding the Combined Stipulation raise questions regarding the
ability of parties to negotiate seriously. As an exarnple of the confusion resulting from
rushed negotiations, OCEA notes that FirstEnergy's litigation position in the MR0 Case
regarding the timming of the CBP auctions differs frorn the recommended resolution of
this issue in the Combined Stipulation. Citing to the test.itnony of C?CC witness
Gonzalex, OCEA claima that, because the settlement was arrived at outside of the
context of a litigated case, the means to compel FirstEnergy to provide information
regarding the issues addressed by the original stipuiatfon were absent (C7CC Ex. 2 at
10).

OCEA also claims that diversity of interests among signatory parties is an
important consideration to ensure that a stipulation is reasonable. OCEA claims that
the stipulation, as originally filed, did not include representatives of residential
customers or parties who were not parties to the MRO Case (OCC Ex. 2 at 11). As an
example of the impact of this lack of diversity, OCEA notes that residential customers
will pay more lost revenues associated with energy efficiency and peak demand
reduction programs relative to other customer classes.

OCEA further argues that the settlement negotiations were a rushed process
because the settleiment discussions were undertaken in less than one month. Although
preliminary discussions began on December 1, 2009, following Staff s recommendation
that First&nergy explore altemative to its pending MRO application, these discussions
were abandonQd with the begiruning of the hearing in the MRO Case on. December 15,
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2009, and no further meetings were held with all parties to the MRO Case until
February 25, 2010 (C?CC Ex. 2 at 12 and Attachment 1). Based upon these factors, OCEA
concludes that the stipulation, as originally filed, was not the result of serious
bargaining among capable knowledgeable parties ((7CC Ex. 2 at 13).

Staff responds that OCEA has no basis to assess the information that was
available to other parties and no ability to speak for themm. Staff claims that the
signatory parties are quite capable of speaking for themselves and have spoken by
endorsing the Combined Stipulation. OEG notes that, in addition to the Companies and
Staff,15 knowledgeable parties supporting diverse interests signed the stipulation, as
proposed, and that the issues were well-defined and thoroughly understood from the
begiuuting. FirstEnergy claims that, at heaxing, OCC's witness GonMez admitted to
having an undefined and linuted role in the negotiations. FirstEnergy and IEU-L7hio
both point out that Mr. Gonzalez cannot say what information was provided to other
C7CC staff members or to the Signatory Parties (Tr:1II at 767-774; Tr. IV at 900-907). The
Companies and IE[T-OMo also note that Mr. Gonzalez acknowledged that the vast
majority of the original stipulation's key provisions, as identified by Mr. Gonzalez, have
been explored by the parties in other proceedings (Tr. IV at $49-957).

OCEA further argues that any weight given to the parties' adoption of the
Combined Stipulation should be discounted due to asymmetric bargafning positions in
the settlement negotiations. OCEA notes that FirstEnergy has the ability to withdraw
its application and terminate the ESP if the Commission did not approve the application
by May 5, 2010, of if the Commission, or any court, rejects all or any part of the ESP.
OCEA claims that the statutory provision allowing FirstEnergy to withdraw and
terminate the ESP if the Commission modifies and approves the ESP lessens the weight
of every non-FirstEnergy paxty's execution of the stipulation as an expression of such
party's fundamental support for the package ((7CC Ex. 2 at 11).

In response to OCEA, Staff argues that the General Assembly has established the
regulatory structure and that, if OCEA is correct, there never would be a stipulation in
an ESP case because the electric utility always will be in the position of strength which
the General Assembly assigned to it. Staff condudes that this would be poor public
policy and was certainly not the intent of the General Assembly.

b. C:ommission Decision,

With respect to the issues raised by OCEA, the Comn-ission notes that OCEA
does not cite to any evidence that the Combined Stipulation, including the supptemental
stipulttinns, does not meet the first criterion of the three-prong test. All of the evidence
cited by OCEA relates to the original stipulation as It existed prior to the filing of the
supplemental stipulations. In addition, the Commission finds that the testimony of the
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OCC witness regarding this issue was inconsistent and contradictory (Tr, N at 904-906),
and the Commussion has assessed the weight to be given to this testimony accordingly,

Fucther, it appears that the revisions to the Stipulation contained in the second
supplemental stipulation address many of the issues raised by OCEA. OCEA had
objected that the original stipulation did not include a diversity of interests among the
Signatory Parties, arguing that the Signatory Parties did not include parties who
represent the interests of residential customers or parties who were not parties to the
.MRO Case; however, the parties to the Combined Stipulation, as supplemented,
includes governmental aggregators, municipalities and advocates for low income and
moderate income customers as well as several parties who were not parties to the MRO
Case. In addition, the Comrnission notes that both the Citizens' Coalition and ELPC
withdrew their opposition to the Combined Stipulation with the filing of the second
supplemental stipulation (Co. Ex. 12 at 3; Joint Ex. 3 at 12).

Moreover, OCEA had objected to the negotiations process, contending that the
process was rushed and completed in less than one month. However, it is apparent
from. the record in this case that the Signatory Parties continued to pursue settlement
negotiations and that such negotiations continued with the fil:in.g of the first
supplemental stipulation on May 13, 2010, and with the filing of the second
supplemental stipulation on July 22, 2010 (Co. Px.1.2 at 34; Joinrn Ex. 2; Joint Ex. 3; joint
Ex. 3a).. The Comnussion cannot conclude that a settlement process which began on
December 1, 2009, and ended on July 22, 2010, did not allow sufficient time for the
parties to negotiate in good faith a resolution to this proceeding.

Accordingly, the Commission finds that the Combined Stipulation, as
supplemented, appears to be the product of serious bargaining among capable,
knowledgeable parties. The signatory parties represent diverse interests including the
Companies, governmental aggregators, rnunicipalities, competitive suppliers, industrial
consumers, commercial consumers, advocates for low and moderate income customers,
and Staff. Further, we note that the signatory parties routinely participate in complex
Commission proceedings and that counsel for the signatory parties have extensive
experience practicing before the Commission in utility matters (Co. Ex,12 at 3,5; Co. Ex.
4 at 11-12; Staff Ex. 2 at 2).

2. Does the settiernent, as a package, benefit ratepayers and the uublic
interest?

a. Summary of the Parties' Arguments.

First^ergy contends that the Combined Stipulation benefits ratepayers and the
public interest The Companies claim that the ESP provides more stable and certain
pricing for three years. With respect to generation pricing through the CBP, the
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Companies argue that the proposed CBP is an open, fair, transparent, competitive,
standardized, dearly-defined and independently administered process that mirrors in
many ways the CBP used to procure generation supply for the Companies' current ESP.
FirstEnergy notes that CCC's witness Wallach agreed that there is no reason to believe
the process is not fair, open, transparent, and nondiscri.minatory (MRO Tr, VI at 806).
The Companies contend that the proposed CBP also incorporates several improvements
over the CBP in their current ESP. First, it will obtain generation load through multiple
auctions and multiple auction products in order to mitigate market prices and stabilize
generation prices (Tr. I at 249; Co. MRO Ex. 1 at 7; MRO Tr. III at 424-42.5). The
proposed CBP includes two auctions in the first year and additional auctions in July
2011 and July 2012 (roint Ex. 1; Attachment A).

In addition, the Companies allege that another improvement in the proposed
CBP is the separation of certain transmission costs from the CBP product. iVi'I5 and
other non-market-based FERC and RTO charges wiIl be recovered through Rider NMB,
The Companies contend that this may lower overall energy costs by removing any
hedging z9sk that would otherwise be reflected in a competitive supplier's bid (Nucor
MRO Ex. l at 45-46).

The Companies also note that the Combined Stipulation provides the
Commission with the discretion to implement a load cap for the CBP of no less than
80 percent. Although the Combined Stipulation gives the Commission the discretion to
order a load cap, the Companies recommend against the implementation of a load cap.
The Companies contend that the evidence in the record indicates that a load cap may
result in a higher clearing price in the auction and therefore higher prices for "aSC1
customers (Co. MRO Ex. 13 at 39; MRO Tr. VII at 1036-37; Tr. I at 178; MRtJ Tr. VI at
822),

The Companies also claim that the proposed FSP provides for certainty and
stability for distribution rates because the proposed ESP includes a distribution base
rate freeze through June 1, 2014, except for certain emergency conditions provided for
by Section 4909.16, Revised Code (Staff Ex. 2 at 4). Only revenue-neutral changes in
distribution rate design would be permitted. FirstEnergy further notes that the
proposed ESP would replace its existing Rider DSI with the Rider DCR; FirstEnergy
contends that Rider DCR will provide for important investments in the Connpanies'
distribution infrastructure and that Rider DCR incorporates additional customer and
regulatory improvements over Rider F)SI (Staff Ex. 2 at 4). FirstEnergy notes that Staff
and other Signatory Pardes wrll have the opportunity to review quarterly updates to
Rider DCR and to participate in an annual audit process (Co. Ex. 4 at 18; Tr, I at 225-
227).
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Moreover, FirstEnergy claims that the proposed ESP provides for the Companies'
compliance with energy efficiency and peak demand reduction requirements and
promotes other energy efflciency initiatives. The proposed ESP will provide for the
continuation of Riders ELR and OLR as a demand response program under Section
4928.66, Revised Code. The Companies contend that this provision benefits aII
customers because suppliers will take into account the ability to reduce load at peak
pricing in their CBP bids, which should promote lower generation prices resulting from
the CBP (Tr. I at 145-147).

FirstEnergy also asserts that the Combined Stipulation clarifies that AICUO
member schools will be eligible to institute mercantile customer-sited energy efficiency
projects if their aggregate load qualifies as a mercantile customer. The Companies
claim that this provision merely confirmts the statutory eligibility of AICUQ schools for
the credit under Rider DSE associated with customer-sited energy efficiency programs.
Moreover, the Companies note that the Combined Stipulation provides for an. LED
streetlight pilot project for Cleveland; energy efficiency funding for Cleveland; Akron
and Lucas County; and continued funding for energy efficiency administrators.

Further, FirstEnergy claims that the proposed ESP will benefit northern Ohio's
economy. The proposed ESP provides support for the expansion flf Cleveland Clinic,
one of the largest private ecnployers in northern ahio. The proposed FrSP also provides
incentives for domestic automakers who increase production. Moreover, the proposed
ESP provides rate mitigation for certain rate schedules. and shareholder funding for
economic development and job retention programs.

In addition, the Companies claim that the proposed ESP provides support for
low-income residential customers. The proposed ESP provides a six percent discount
for PIPP customers off of their price to compare. This discount will be provided
through a bilateral contract with FES. However, the Combined Stipulation recognizes
that the Ohio Department of Development (ODOD) may secure a better price with
another supplier pursuant to Section 4926.66, Revised Code (Tr. I at 95-96). The
proposed PSI' also provides funding for the Community Connections program and for
funding for low-income customer assistance.

FirstEnergy also claims that the proposed H5P includes significant commitments
from the Companies' shareholder for transmission costs. The Companies have agreed
not to seek recovery of any MISO exit fees or PJM integration costs resulting from the
RTO realignment, an amount estimated to exceed $42 million. (Co. Ex. 4; Attachment 1;
Staff Fx.1 at 4; Tr. I at 197-199, 204-206, 213). The Companies have also agreed to forgo
recovery of legacy RTEP charges. According to the Combined Stipulation, this wi1l
represent a rniniinum of $360 million Qoint Ex. 3 at 5).
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Finally, FirstEnergy notes that the Combined Stipulation resolves several other
matters that would otherwise be subject to litigation. These cases include the MRO
Case, which will be moot if the ESP is adopted; the cost recovery issues in PirstEnergy's
smart grid proceeding, Case Nos. 09-1820-EL-ATA, et al.; FirstEnergy's corporate
separation plan proceeding, Case No. 09-462-EI,-UNC; and the FirstEnergy RTO
Realignment Case in Case No. 09-778-EI,-t7NC.

OEG, IEU-Ohio, AICUO, Akron, MSC and Nucor all concur that the Combined
Stipulation benefits ratepayers and the public interest.

Staff contends that the benefits of the Combined Stipulation are large and broad.
Staff notes that these benefits are not available under an MR(), demonstrating that the
Combined Stipulation is in the public interest. Staff notes that the Combined
Stipulation provides for a reasonable bid process to procure generation, including a
staggered set of solicitations and delivery periods that will protect customers by
m:itigating market price fluctuations, Moreover, PIPP customers will receive a six
percent discount off their price to compare, Rider GCR will be avoidable, with some
limitations, ensuring that generation costs are truly avoidable for all customers who
choose to shop. There w-i11 be no new accounting deferrals, and a base rate distribution
freeze will be in place through May 31, 2014.

Moreover, Staff claims tltat Rider DCR wil[ recover costs, subject to revenue
requirement caps each year, associated with actual investments in the Companies'
distribution system. All revenue associated with Rider DCR will be included as
revenue in the return on equity calculation for purposes of the SEET test and wfll be
eligible for refund. Staff also notes that the Combined Stipulation provides for
shareholder funding to limit recovery from ratepayers of MISO exit fees, PJM
integration costs and legacy RTEP charges. FirstEnergy will also provide shareholder
fund°rng to support economic development and job retention activities, and there are
provisions and credits in Rider EDR to help domestic automakers and provide funding
for Cleveland Clinic, one of the largest employers in Ohio, to implement a major plant
expansion. Staff and OPAE also note that the Combined Stipulation provides
shareholder funding for assistance to low-income customers to maintain essential
electric service.

OEG argues that the Combined Stipulation provides for a reasonable
compromise regarding whether MISO exit fees, PJM integration fees, and legacy RTEP
charges will be recovered from Ohio retail customers, OEG notes that, as originally
proposed, the stipulation provided for a net present value savings for customers of $257
million (Staff Ex.1 at 4, 7). OEG claims that these savings are s'ignificant. OEG further
claims that the domestic automobile production incentive is a reasonable econornic
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deve.topm+ent program, OEG ass" that the ontydirect testimony on the merits of the
incentive was provided by Staff and was in support of the incentive (Staff Ex. 3 at 4-5).

Constellation notes that the Combined Stipulation includes two provisions which
wi11 promote continued growth of the competitive retail market. The Combined
Stipulation makes Rider GCR avoidable for customers who shop, and the Combined
Stipulation provides for important customer data to be provided to suppliers in usable
electronic format. Constellation believes that with these changes the proposed ESP will
serve the public interest and carry out the policies of this state as expressed in Section
4928,02, Revised Code.

OCEA argues that the settlement, as a package, does not benefit ratepayers or the
public interest. OCEA cites to the testimony of OCC witness Gonzalez, who presented
a net present value analysis of the proposed ESP compared to an MRO combined with a
potential distribution rate case for the Companies based upon three alternative
scenarios. Based upon these scenarios, Mr. Gonzalez concluded that the proposed ESP
would cost between $183 million and $322 million compared to an MRO combined with
a distribution rate increase (UCC Ex, 2A, Corrected Schedule WG-1; bCC F.r, 2A,
Cormcted Schedule WG-1A; QCC Ex. 2A, Corrected Schedule WG18), OCEA notes
that a key value in the net present value analysis is whether charges for legacy RTEP
projects will be charged to xirstEnergy by ATSI and subsequently recovered from Ohio
retail customers,

OCEA argues that the likelihood that retail customers will be required to pay the
legacy RTEP charges is key to the present value results. OCEA notes that FirstEnergy
Ridmann assumes that recovery of the legacy RTEP charges is certain while
W. Gonzalez assumes that there will be zero recovery of the legacy RTEP charges from
FirstEnergy's retail customers. In support of its assumption that there is zero possibility
that the legacy RTEP charges wiU be recovered from Ohio retail customers, OCEA notes
that FERC, in approving the RT0 realignment, FERC held;

Transmission owners that seek to change RTOs should be prepared to
assume the costs attributable to their decisions. ATSI is permitted to
balance the benefits it associates with its decision to join PJM under its
existing tariff against the costs it anticipates it will incur in exiting the
Midwest ISO and joining PJM to determine whether such move is cost
Justified ,,.. We see no basis to modify the existing RTO rules simply
because a particular cost allocation makes a transmission owner's business
decision more expensive.

FERC RTO Realignment Order, ¶173.
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In addition, OCEA contends that an MRO, combined with a distribution rate
case, is more favorable than the proposed ESP even if the probability that retaaI
customers in Ohio will be required to pay the legacy RTEP charges is greater than zero.
For example, OCEA notes that, even if there is a 100 percent probability that retail
customers will be required to pay legacy RTEP charges, the ^MO is more favorable in
the aggregate than the proposed ESP if the distribution rate case is assumed to result in
no rate increase to customers (OCC Ex. 2A, Corrected Schedule WG-1B),

Moreover, OCEA notes that the Combined Stipulation does not resolve the
amount of energy efficiency program induced lost distribution revenues that the
Companies will be allowed to recover from energy efficiency program9 approved
during the term of the proposed FSP. (JCEA notes that the Companies will be
permitted to fully collect lost distribution revenues for the term of the ESP but that the
collection of lost distribution revenues after May 31, 2014 is not addressed. OCEA
reconunends that the Commission modify the Combined Stipulation and order the
explicit development of a rate adjustment revenue decoupling mechanism that ensures
that the Companies recover no more and no less than the revenue requirement
authorized in the Companies' last distribution rate case. OCEA cites to the testimony of
OCC witness Gonzalez and NRDC uritness Sullivan that a decoupling mechanism is a
superior method to address lost distribution revenues than the approach contained in
the Combined Stipulation (0CC Fx. 2 at 39; NRDC Ec.1 at 5).

OPAE contends that OCEA has not shown that,decoupling is preferable to lost
revenue recovery. QT'AE claims that both witnesses relied upon by OCEA failed to
define what they are proposing in terms of decoupling. OPAE notes that there are
scenarios for decoupling under which utilities will over-earn, depending on factors
such as weather normalizatlon, corrections for price elasticity and load gr4wth. OPAE
also alleges that the Comparties will not collect lost revenues for certain portions of their
demand-side management portfolio, such as energy efficiency related to the
eornmitment of mercantile customer efficiency; decoupling, on the other hand, would
compensate the utilities for lost revenue caused by these projects.

Further, OCEA and Direct Energy note that the Combined Stipulation provides
that PIPP customers will be served based upon a sole-source contract between
FirstEnergy and FES at a six percent discount from the SSO rate. OCEA argues that a
market solution should provide at least this amount of benefit to consumers (Tr. IV at
938). Direct Energy alleges that the proposed ESP provides FES with an exclusive
opportunity to provide load for PIPP customers without any bid or RFP. Direct Energy
notes that Section 4928.54, Revised Code, provides the Ohio Department of
Development (ODOD) with the ability to conduct an auction or RFP in order to pr+avide
the best price for the PIPP load, rather than provide FES with a guaranteed source of
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revenue. Direct Energy claims that, without competitive procurement for the load,
there has been no true test whether the discount provides a benefit (Tr. I at 74).

C?PAE responds that the parties opposed to the Combined Stipulation have not
recognized the statutory authority of the C1DOD to bid out competitively the generation
load of PIPP customers. OPAE asserts that, because the Combined Stipulation cannot
waive dDDI?'s authority under Section 4978.54, Revised Code, ODOD retains the
authority to bid out competitively the PIPP load.

4CEA and OEC also argue that the short-term nature of the RFp will not garner
a sufficient response from thexenewable energy conununity to produce sufficient RECs.
OCEA and OEC claim that renewable energy developers need an upfront, guaranteed
stream of revenues to obtain bank financing for new projects (QCC Ex. 2 at 52).
Therefore, OCEA and OEC contend that Iong^term contracts, at least 10 years, with REC
developers are necessary for the Companies to meet S.B. 221 requaxements,

The Demand Response Coalition contends that modificataons to the Combined
Stipulation would help Ohio achieve its peak demand reduction goals, The Dema.nd
Response Coalition argues that the Commission should ensu.re that the process for
accepting demand response through approved RTO programs remains simple and that
the Commission can facilitate further reductions in peak demand by exempting
customers participating in RTO demand response programs from paying charges to
fund the Companies' demand response programs under Rider DSE. The Demand
Response Coalition contends that requiring participants in RTO programs to pay
charges to fund the Companies' demand response programs contradicts Section
4928.66, Revised Code.

The Demand Response Coalition also suggests that the Conunis5ion refrain from
putting customers who participate in demand response programs at a disadvantage to
customers in substantially similar utility programs. The Demand Response Coalition
recommends that the Commission allow Riders ELR and OLR to expire because the
Riders sidestep avaiilable coxnpetitive processes, leading to inefficient and costXy added
expense to ratepayers.

OEG responds that the Com.mission should reject the reconunendations of the
Demand Response Coalition to terminate Riders ELR and OI,R. OEG daims that
terminating Riders ELR and OLR would have severe negative consequences for many
major industries in northem Ohio, OEG also asserts that the RTO demand response
program cited by the Demand Response Coalition differs from Riders ELR and OLR in
significant ways. OEG notes that the capacity credit in the RTO program is fixed for
one year while, for Riders ELR and OLR, it is fixed for three years (Tr. IfI at 660). OEG
asserts that Riders ELR and OLR have an economic development component, but the
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RTO program does not (Tr, III at 661). Rider ELR limits the customer to 876 hours of
economic interruption, but the RTO program does not (Tr.11I at 662).

Nucor contends that Riders ELR and. OLR should be extended as modified in the
Combined Stipulation, Nucor claims that Riders ELR and OLR provide a broad array
of benefits. These benefits include: avoided generation capacity cost savings (Nucor
Fx.1 at 12; MRO Tr, I at 116, Iv1R0 Tr. IV at 610); avoided energy cost savings; avoided
transmission and distribution cost savin,gs (Nucor MRO Ex. 1 at 27); savings from
avoided reserve and transmission losses (id. at 29); reliability benefits (id. at 12-13);
environmental benefits through the avoidance of the need for new peaking generation
and additional transmission capacity (id.); avoidance of enormous negative rate impacm
to Rider ELR customers (OEG MRO Ex.1 at 11-12,14-15); and economic development
and job retention benefits (Nucor MRO Ex.1 at 12-13).

Nucor also asserts that Riders ELR and OLR are not virtually identical to the
RTO demand response program cited by the Demand Response Coalition; there are
significant differences between a customer's obligations under Riders ELR and OLR
and a customer's obligations in the RTO program. Nucor claims that these differences
make Riders ELR and OLR distinctly different products from the RTO program and
much more valuable to Clhio. Nucor argues that the credits under Riders ELR and OLR
are more than justified, citing to the uncontroverted tes#mony of its witness Goins
(Nucor MRO Ex.1 at 25-29).

IUucor further claims that arguments that the Rider ELR credit is above the PJM
capacity market prices are invalid and irrelevant to whether Rider ELR is just and
reasonable and should be approved. Nucor alleges that the PJM capadty market prices
are widely varying one-year capacity prices from a single auction (Demand Response
Coalition F.x. 1 at 10-11) and that, in any event, the record in this proceeding only
includes such data for two of the three years covered by Rider ELR. Nucor claims that a
credit that reflects the long-tem cost of capacity, as weIl as the other cost savings,
ensures that FirstEnergy will be able to attract and retain interruptible load over the
term of the proposed ESP (Nucor MRO Ex.1 at 31). Therefore, Rider ELR is a more
certain mechanism for FirstEnergy to rely upon to meet its peak demand reduction
benchmarks.

MSC argues that elimination of Rider ELR would violate important regulatory
principles and practim by ignoring the state policy requirements under Section
4928.02, Revised Code, and subjecting large industrial customers to rate shock. MSC
claims that Rider ELR provides Ohio's largest energy users with price and quality
options to remain competitive, further econornic development and job retention, and
facilitate Ohio's competitiveness in the global market.
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b. Com.mission Decision.

.g2.

With respect to the issues raised by OCEA, theConunission notes that OCEA
does not cite to any evidence regarding the Combined Stipulation, as supptemen.ted. All
of the evidence cited by OCEA relates to the original stipulation, as it existed prior to
the filing of the supplemental stipulations. However, undisputed evidence in the
record demonstrates that the second supplemental stipulation, in particular, provided
for additional quantifiable benefits.to customers (Co. Ex. 12 at 1-2, 4). Although OCEA
filed testimony'regarding the second supplemental stipulation (OCC Ex. 8), OCEA did
not update their analysis to account for those additiona! benefits although OCEA was
provided a full and fair opportunity to provide such additional testimony.

.Among the additional customer benefits provided by the second supplemental
stipulation, the amount of legacy RTEP charges for which the Companies agreed not to
seek recovery increased to $360 million (Co. Eyc.12 at 4; Joint Ex. 3 at 5), The amount of
shareholder funding for assistance for low-income customers increasecl to $12 milfion
over the term of the proposed ESP (Co. Ex.12 at 4; Joint Ex. 3 at 6). Accordingly, the net
present value analysis relied upon by OCEA,which is based solely upon the stipulation
as originally filed, is of little probative value to the Conunission in our consideration of
the Combined Stipulation.

Although the Conunission agrees with CCEA's statement that the likelihood that
retail customers in Ohio will be required to pay the legacy RTEP charges is key to
determining whether the Combined Stipulation benefits ratepayers and the public
interest, we cannot accept OCirA`s assumption that there is a zero probability that retail
customers will be required to pay such charges without further clarification from FERC
(Tr, IIl at 824-825),2 OCEA does not cite to any FERC or Federal Court precedents in
support of its position. The Commission believes that there are strong argu.rnents to be
made that Ohio retail customers should not be responsible for such charges. We also
believe that there would be significant litigation regarding this issue at both the state
and Federal level (Tr, III at 826-827, 840-843) and that the risk of Crhio ratepayers
ultimately being required to pay the full amount of the legacy RTEP charges is
substantially greater than zero (Staff Ex. 1 at 7-8). This Cornmission is unwilling to
accept that risk in light of FirstEnergy's agreement in the Combined Stipulation to forgo
recovery of the first $360 million of such charges.

Further, the Commission notes that the second supplemental stipulation appears
to substantially address one issue raised by OCEA and OEC. OCEA and OEC had
recommended that FirstEnergy be required to enter into long-term contracts with
renewable energy developers in order to ensure that sufffrcient RECs are produced to
meet the Companies' requirements under S.B. 221 (Tr. IV at 870). The second

2 The record indicates that C7CC has sought such tlarffica1ion (Tr. IU at 825-826).
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supplemental stipulation provides for the development of four requests for proposal to
purchase RECs, including solar RECs, through ten-year contracts goint Ex. 3 at 1-3}.

Finally, with respect to the objections raised by OCEA and Direct Energy
regarding the proposed six percent discount for PIPP customers, the Corxunission finds
that the six percent discount provided for in the Combined Stipulation benefits
ratepayers and the public interesk OCEA, citing the testimony of OCCC witness
Gonzalez, daims that a market bid should result in a discount of at least one•half
percent greater than that providecl under the Combined Stipulation (0CC Ex. 2 at 27).
However, the Commission finds that this es#imate was not based upon any quantitative
analysis, consultations with competitive suppliezs, or comparisons with other states'
programs (Tr. III at 795, 796-797, 799). The Commission further notes that both OC"bA
and Direct Energy incorrectly claim that the proposed six percent discount precludes a
competitive bid process; the Combined Stipulation expressly provides that ODOD
retains its authority to competitively shop the aggregated PIPP load if a better price can
be obtained (Joint Ex.1 at 8). Therefore, the six percent discount to be provided to PIPP
customers represents the minimum discount during the ESP, and a better price may be
obtained by ODOD through a competitive bid.

However, before we can find that the Combined Stipulation advances the public
interest, additional clarifications and modifications are necessary based upon the record
in this proceeding. First, the Combined Stipulation provided for auctions under the
CBP to take place in July 2010, October 2010, July 2011, and July 2012. Accordingly, the
July 2010 auction needs to be rescheduled, and the Commission finds that the first two
auctions in the ESP should be held in October 2010 and January 2011. The precise date
should be established by the independent auction manager in consultation with Staff
and FirstEnergy.

The Commission notes that, pursuant to Section 4928.02, Revised Code, we are
determined to encourage electric utilities to provide consumers with options to meet
their respective needs. Such options include, but are not lirnited to, the various
constructs that promote price-responaive demand. The Commission continues to have
concerns regarding the long-terrn impacts of PJM capacity obligations for price
responsive consumers. RTO tariEfs that impose capacity obligations for dernand that
would not be present at higher energy prices or discrimina.te against price responsive
demand are inconsistent with efficient markets and may be in conflict with State policy.
bYhile the RTO Realignment Case, Case No, 09-778-EL-UNC, has given the Commission a
vehicle to express our concerns regarding price responsive demand and scarcity pricing
to FERC and PJM, we hesitate to undermine the Combined Stipulation and the
recommendation of the Signatory Parties that the RTO Realignment Case be closed.
Therefore, while we will adhere to the Combined Stipulation's recommendation, we
nevertheless put a!1 parties on notice that, in the absence of an expeditious resolution of
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the issues relating to price responsive demand and scarcity pricing, we will open a new
proceeding, if necessary, in order to address our concerns.

Further, OCEA objected to the scheduling of the auctions under the CBI' during
peak months, citing the testimony of 0CC witness Wilson (MRO Tr. VI at 820).
FirstEnergy claims that no logical relationship has been established between auction
pricing and conducting an auction in peak months. FirstEnergy cites that testimony of
its witness Sclmitzer, who testified that there is no "market timing" justification for
holding the auction on any particular date (Co. MRO Ex. 13 at 33). The Commission
notes that testirnony in the record indicates that there is some risk of a price spike
during peak months (MRO Tr. VI at 820). OCC witness Gonzalez also testified that the
timing of the auction in a peak month was the most significant difference between the
CBP in the MRO recommended by 0CC and the CBP in the proposed ESP (Tr. IV at
942-945). The Con7mission finds that, even if the risk of holding an auction during peak
months is lirnited, there is no reason to take that risk. There certainly is no affirrnafive
reason to hold the auctions during peak months. The Commtssion also believes that, in
order to mitigate risk, the rentaining two proposed auctions, with 34 tranches to be
procured in each, should be further divided into four separate auctions, with 17
tranches to be procured in each auction. Accordingly, we will modify the Combined
Stipulation and order that the auctions proposed for July 2011 and July 2012 be
rescheduled into four auctions to be held in October 2011, January 2012, October 2012,
and January 2013.

Moreover, the Combined Stipulation states that the Commission may impose a
load cap of no less than 80 percent for each auction provided for in the CBP. The Staff
recommended that the Commission impose the 80 percent load cap (Tr. I at 249). C)CC
witness Gonzalez also endorsed the imposition of a load cap (Tr. IV at 45-46). The
Commission will accept Staff s recommendation for an 80 percent load cap for the
auctions provided for by the CBP. However, the Cotnmission notes that we reserve the
right to modify and alter the load cap or any other feature of the CBP process for future
auctions as the Commission deems necessary based upon our continuing review of the
CBP process, including the reports on the auctions provided to the Commission by the
independent auction manager, our consultant, the Companies, and Staff. Moreover, the
Commission will clarify that no bidder may obtain tranches through a post-auction
assignment if such assignment, when added to the tranches won during the auction,
would cause the bidder to exceed the load cap. The Commission will modify the
Combined Stipulation to require all bidders to immediately disdose to the Comuiission
and Staff, upon request and subject to appropriate protections for confidential or
proprietary information, any information regarding the CBP, including, but not limited
to, aII prices, terms and conditions for any post-auction assignments of tranches
obtained through the CBP. Finally, with regard to the CBP process, the Combined
Stipulation provides that the Commission may reject the results of the auction upon a
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recornmendation from the independent bid man,ager or the Commission's consultant
that the auction violated the competitive bidding process rules. The Commission notes
that this provision does not circumscribe the authority which the Commission possesses
to oversee the CBP process.

With respect to Rider GCR, the Combined Stipulation provides that Rider GCR
will be avoidable to shopping customers, subject to certain conditions (Joint Ex,1 at 12;
Joint Ex. 3 at 3-4). The Commi.ssion clarifies that, as with any other tariff provision,
FirstEnergy may modify Rider GCR to make it unavoidable only with the approval of
the Conlu-dssion. The Commission further notes that the Combined Stipulation
provides that the Commission may, with the Companies' concurxence, institute a
changed revenue neutral distribution rate design. The Commission clarifies that, while
It will actively engage the Companies prior to consideration of a rate design
modification, rate design, within the stipulated parameters of revenue neutrality,
remains within the discretion of the Comniission

Expanding the availability of and enabling consumers to take full advantage of
dynamic and time-differentiated pricing options is essential for efficient niarkets and
meeting 5tate policy objectives. The competitive bidding process should ensure that
consumers on such rates benefit from the generation cost savings associated with
reducing their demand during peak periods. Therefore, after consideration in future
proceedings, and with sufficient notice to participants in the competitive bidding
process, the Commission may carve out from future auctions supply procurements for
consurners on dynamic and time-differentiated rates.

The Comnussion also believes that the Cornbined Stipulation should be modified
with respect to the provision that net capital additions for plant in service for general
plant shall be included in Rider DCR so long as there are no net job losses at 'the
Companies" as a result of involuntary attrition as a result of the merger between
FirstEnergy Corp. and Allegheny Energy, Inc. aoint Ex. I at 15). According to
testimony at the hearing, this provision does not cover employees of FirstEnergy
Service Company (Tr. I at 85-86). However, many functions for the Companies are
performed by employees of the PirstEnergy Service Company (Co. MRO Ex. 6 at 4-5).
Therefore, the Comrnission will modify the Combined Stipulation to include employees
of FirstEnergy Service Company who provide support for distribution services
provided by OE, CEI, and TB and are located in Ohio within the meaning of "no net job
losses" in the Combined Stipulation.

Further, the Commission will clarify that the second paragraph on page 15 of the
original stipulation will be replaced by the new language contained in the second
supplemental stipulation (roint Fac.1 at 15; Joint Ex. 3 at 4).
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Moreover, the Cominission notes that Staff proposed additional modifications of
the Combined Stipulation based upon its in-depth bill analysis, Staff recommends that
rate schedule TRF be responsible for 100 percent of the allocation of PJM capacity costs
associated with the lighting schedules' contribution to coincident peaks in June through
September (Staff Ex. 4 at 4). Further, Staff recommends that, in the event of an overall
Company average percent decrease, all lighting schedules (rate schedules 5'TL, POL,
and TRF) be lirnited to a maximum increase of zero percent (Staff Ex. 4 at 5). The
Commission agrees with these recommendations and modifies the Combined
Stipulations accordingly.

Finally, with respect to FirstEnergy's smart grid initiative, the Combined
Stipulation provides that the Companies shall not complete any part of the Ohio Site
Deployment that the DOE does not match funding in an equal amount. The
Commission will modify the Combined Stipulation such that, in the event that the DOE
does not provide matching funding for any part of the Ohio Site Deployment for any
reason, FirstEnergy should seek guidance from the Commission regarding how it
should proceed with completion of the Ohio Site Deployment and any related cost
recovery.

The Commission finds that, subject to the modifications discussed above, the
evidence in the record indicates that, as a package, the Combined Stipulation advances
the public interest by resolving ali, the issues raised in these matters without resulting in
extensive litigation and by providing for stable and predictable rates, established by a
competitive procurement process, for customers during the ESF' period (Co. 4 at 3, 12;
Staff Ex 2 at 3), As agreed to by the signatory parties, approval of Rider DCR, which
will not be implemented until January 1, 2012, is in recognition of the Companies'
commitnnents to freeze base distribution rates through May 31, 2014, and to forgo
recovery of a minimum of $360 million of legacy RTEP charges (Co. Ex. 12 at 2, 4; joint
Ex. 3 at 6) as well as approximately $42 million in MISC exit fees and PJM integration
charges (Staff Ex. I at 4). The Combined Stipulation serves the public interest by
resolving the cost recovery issues in the FirstEnergy smart grid proceeding, Case Nos,
09-1820-EL-ATA, et al. Finally, the proposed ESP established by the Combined
Stipulation promotes competition because the proposed ESP contains no minirnum stay
for residential and small commercial customers Q[oint Ex. 1 at 8), and no minirn.um
default service rider or standby charges; all generation rates, with limited exceptions,
will be avoidable, and there will be no shopping credit caps (id. at 8-9).

Moreover, testimony in the record indicates that there are significant additional
benefits for customers in the Combined Stipulation. In the Combined Stipulation, the
Companies have contmitted shareholder funding for economic development. Further,
the Combined Stipulation provides the Commission the flexibility to order the phase-in
generation prices if the Comau:ssion detnrnnines that a phase-in is necessary. The
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Combined Stipulation also provides additional benefits to interruptible industrial
customers, schools, municipalities, and certain residential customers. Finally, the
Combined Stipulation promotes energy efficiency programs and renewable energy
resource development.

3. Does the settlement nacka- violate any imoortant re^latory principle or.
12ragtice?

a Summary of the Parties' Arguments.

FirstEnergy argues that the Combined Stipulation does not violate any important
regulatory principles or practices. FirstEnergy cites to the testimony of Staff witness
Turkenton who testified that the eombined Stipulation furthers the policies of the state
to provide reasonably priced and reliable electric service, provides customers with
effective choices that ensures diversity of supplies and suppliers, and provides flexible
regulatory treatment not achievable through an MRO (Staff Ex. 2 at 6).

OEG, 1EU=f)hio, A1CUO, Akron, MSC and Nucor each represent that the
Combined Stipulation does not violate any important regulatory principle or practice.

Staff contends that the Combined 5tipulation furthers important regulatory
policies rather than violate them, Staff contends that the settlement ensures the
avaflability to consumers of adequate, reliable safe, efficient, nondiscriminatory, and
reasonably priced electric service. Section 4928.02(A), Revised Code. According to
Staff, the proposed ESl' impxoves the CBP used in the current ESP, and, in Rider DCR,
provides for a mechanism to expedite funding for reliability enhancements. Moreover,
the proposed ESP provides for a distribution base rate freeze and limits increases in
transmission costs.

Moreover, Staff claims notes that the proposed FSP ensures the availability of
unbundled and comparable retail electric service that provides consumers with the
supplier, price, terms, conditions, and quality options they elect to meet their respective
needs. Section 4928.02(B), Revised Code. Staff notes that the proposed ESP preserves
Rider ELR for large in,dustrial customers and provides PIPP customers with a
discounted rate while preserving the option of an alternative supplier.

Further, Staff notes that the Commission must facilitate the State's effectiveness
in the global economy. Section 4928.02(N), Revised Code. Staff argues that the
Combined Stipulation provides necessary support for domestic automobile
manufacturers and the Cleveland C^inic. Staff also clairns that the proposed BSP
provides for funding for low-income customers in order to further the policy of
protecting at-risk populations. 5eetion 492$.02(L), Revised Code. Finally, Staff claims
that, by making Rider GCR avoidable, the proposed ESP enables more shopping
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pursuant to the policy of ensuring the diversity of electricity supplies and suppliers.
Section 4928.02(C), Revised Code.

DCEA claims that the Combined Stipulation violates numerous regulatory
principles and practices. OCEA claims that, with respect to the provision related to
AIC[IQ member schools, i# a member school otherwise quali,Eies as a mercantile
customer no reason exists to limit the status of the member school as a mercantile
customer to the lirnited purposes of Section 4928.66, Revised Code.

On the other hand, AICUO argues that adoption of the language in the
Combined Stipulation regarding the treatment of AICUO member schools as mercantile
customers would be consistent with Section 4928.01(A)(19), Revised Code. AICUO
asserts that thee is no regulatory principle or practice that prevails over the Revised
Code's definition of mercantile customer, as OCC witness Gonzalez acknowledged on
cross-examination (Tr. N at 887-888). AICUO further argues that Section
4928.01(A)(19), Revised Code, does not prohibit the aggregation of the electric load of
facilities on a particular colIege or university campus in order to meet the statutory
threshold for a mercantile customer. AICUO claims that OCC witness Gonzalez
testimony that multiple loads may be aggregated only where those accounts are part of
a national account (OCC Ex. 2 at 16) m.isrepresents Ohio law. AICUO states that a
commercia,l customer qualifies for treatment as a mercantile load if the customer uses
more than 700,000 kWh per year or is part of a national account in one or more states.
Section 4928.01(A)(19), Revised Code. FirstF.nergy claims that the Combined
Stipulation simply clarifies the eligibility of AICUO member schools whose aggregate
consumption exceed the threshold set forth in Section 4928.01(A)(19), Revised Code, as
mercantile customers.

(JCBA also clairns that provisions of the Combined Stipulation related to Rider
DCR violate regulatory principles and pracFices. These provisions include the provision
that states that updated filings shall not be considered to be "an application to increase
rates" within the meaning of Section 4909.18, Revised Code (OCC Bx. 2 at 14). OCEA
also cites to the provision of the Combined Stipulation which provides for participation
in the audits for the DCR by Staff and other Signatory Parties but does not mention
other interested pard.es (0!CC Ex. 2 at 16).

Moreover, OCEA contends that the provisions of the Combined Stipulation
related to the discount for domestic automobile manufacturers and the Cleveland Clinic
should have been filed as special arrangements under Section 4905.31, Revised Code,
OCEA argues that a filing under Section 4905.31, Revised Code, would have been better
able to deal with verification of benefits, accountability, and transparency. FirstEnergy
counters that the General Assembly's framework for ESPs explicitly anticipates that
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such plans may include provis'rons for economic development and job retention,
Section 4928.143(B)(2)(i), Revised Code.

OCEA argues that the provisions in the Cornbined Stipulation conflict with prior
Commission orders. OCEA believes that the provision of the Combined Stipulation
which provides that alI interruptible capabilities for peak demand reduction after 2008
shall be considered "incremental" conflicts with the Commission order issued in In re
FirstEnergy, Case Nos. 09-535-EL-EEC, et al., Finding and Order (March 10, 2010)
(FirstEnergy Benchmarks Case) because the Commission concluded there was insufficient
information, in the record in that docket, regarding the incremental peak demand
reductions that the Companies qualifying 2009 programs were designed to achieve,
cornpared to the reductions that programs in place the preceding year were designed to
achieve. FirstEnergy Benchmarks Case at 6. FirstEnergy notestliat the language in the
FirstEnergy 8enclimarks Case is dicta, but FirstEnergy argues that the interruptible load
from Riders ELR and OLR is incremental to 2008 load because the programs did not
exist in 2008. Iviucor agrees with FirstEnergy that Riders ELR and OLR can properly be
considered incremental to interruptible load on the FirstEnergy system that existed in
2008.

OCEA also claims that authorizing the continuation of deferrals previously
approved in the FirsfEnergy Distribution Rate Case violates the Opinion and Order in that
case, which provided that the deferrals would end the earlier of December 31, 2011 or
the effective date of the Commission s order in the next FirstEnergy base distribution
rate case. OCEA also contends that a provision in the Combined Stipulations related to
storm damages deferrals is vague ((}CC Ex. 2 at 20).

b. Commissinn Decision

With respect to the speafic claims made by OCEA that the Combined Stipulation
violates important regulatory principles or practices, the Comtnission is not persuaded
that any of these claims have merit.

OCEA believes that the economic development provisions in the Combined
Stipulation related to the discoun:t for domestic autornobile manufacturers and the
Cleveland Clinic should have been filed as special arrangements under Section 4905.31,
Revised Code. However, Section 4928.143(B)(2)(i), Revised Code, specifically
authorizes electric utilities to include provisions related to economic development in a
proposed ESP. OCEA has not demonstrated a violation of an important regulatory
principle or practice simply because FirstEnergy chose to file these programs under
Section 4928.143(B)(2)(i), Revised Code, rat]ieT than the statute preferred by C3CF-A.
Further, the Commission finds that there is sufficient evidence in the record of this
proceeding to approve the economic development provisions of the proposed F5P (Staff
Ex. 3; IEU-Ohio Ex. 2),
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With respect to OCEA's claim that the provisions related to Rider DCR violate
important regulatory principles and practices, the Commission expects that reasonable
management will carry out the investments funded by Rider DCR in a manzter to
achieve significant improvements in distribution reliability and energy efficiency in
order to facilitate ahio`s effectiveness in the global economy. Section 4928.02(N),
Revised Code. Further, the Commiseion finds that the provision of the Combined
Stipulation which clarifies that the quarterly updates to Rider DCR are not "applications
for an increase in rates" subject to the requirements of Section 4909.18, Revised Code,
was filed as part of an application submitted pursuant to Section 4928.143, Revised
Code. The statutory authority to file an application under Section 4928.143, Revised
Code is separate and independent from the statutory provisions of Section 4909.18,
Revised Code. OCEA has cited to no previous decision by the Commission or the Ohio
Supreme Court holding that adjustments to riders authorized under an ESP must be
filed pursuant to Section 4909.18, Revised Code.

OCEA also objects to the provision of the Combined Stipulation which provides
for participation in the audits for Rider. DCR by Staff and other Signatory Parties. The
Commission finds that the Signatory Parties negotiated in good faith for the right to
participate in the DCR audits. Nothing in the Combined Stipulation precludes
FirstEnergy from including non-signatory parties in the audit process, and OCEA is free
to negotiate with FirstEnergy for the right to participate along with the Signatory
Parties. Further, OCEA will have the opportunity to fully participate in any
Commissfon proceeding resulting from the audit process, including ample rights for
discovery.

Likewise, faCC witness Gonzalez expressed concern that parties opposed to the
Combined Stipulation were excluded from the development of the REC Rl~'Ps provided
for by the second supplemental stipulation (CCC Ex. 8 at 3-4; Joint Ex. 3 at 1).
However, nothing in the Combined Stipulation precludes FirstEnergy from including
non-signatory parties in the development of the RFPs, and OCEA is free to negotiate
with FirstEnergy for the right to participate along with the other parties, Further,
OCEA will have the opportunity to fully participate in the Commission proceeding in
which FirstEnergy will seek Commission approval of the RFPs.

QCEA's allegations that the Combined Stipulation conflicts with prior
Commission orders are meritless. OCEA claims that the Combined Stipulation conflicts
with our Finding and Order in the FirsfBaergy Benchmarks Case. However, in that
proceeding, we did not determine that interruptible capabilities after 2008 were not
incremental; we concluded that there was insufficient infurraation in the record in that
proceeding to make that determination, OCEA also argues that the Combined
Stipulation conflicts with our Opinion and Order in the FirstEnergy Distributian Rate
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Case. However, under the Combined Stipulation, circurnstances will have changed.
The base distribution rate freeze wiIl be extended from December 31, 2011, to June 1,
2014. The proposed modification of a Comrnission order, based upon changed
dxcumstances, does not violate an important regulatory principle or piactice.

Direct Energy claims that the proposed ESP does not comply with the provisions
of Section 4928.143(B)(2)(h), Revised Code, which states:

As part of its determination as to whether to allow in an electric
distribution utility's electric security plan. indusion of any provision
described in division (B)(2)(h) of this secuon, the comrnission shall
examine the reliability of the electric distribution utiliys distribution
system and ensure that customers' and the electric distribution utility's
expectations are aligned and that the electric distribution utility is placing
sufficient emphasis on and dedicating sufficient resources to the reliability
of its distribution system.

Direct Energy states that there is no evidence in the record the Commission has
examin.ed the reliability of FirstEnergy's distribution sysbem for the proposed ESZ'.

The Conunission finds that Direct Energy's reliance upon Section
4928.143(B)(2)(h), Revised Code, is misplaced. The provisions of the Combined
Stipulation related to Rider DCR were not filed under Section 4928143(B)(2)(h), Revised
Code; therefore, there is no requirement to conduct an exarnination of the reliability of
FirstEnergy's distribution system.

Moreover, Direct Energy argues the proposed ESP fails to establish corporate
separation between the FirstEnergy operating utilities and FES. Direct Energy notes
that an SSO application that contains a proposed ESP must provide a description of the
electric utility's corporate separation plan. Rule 4901:1-35-03(C)(4), Q.A.C. Direct
Energy claims that the onty reference to the Companies' corporate separation pian in
the application is the provision in the Combined Stipulation which would approve the
corporate separation plan filed in Case No. 09-462-EL-UNC (Joint Hx.1 at 30).

Direct Energy fails to recognize that the Combined Stipulation seeks approval of
FirstEnergy's application for the corporate separation plan ffled in Case No. 09462-EL-
UNC. The Signatory Parties have recommended that the Comrnission approve this
plan as filed. Direct Energy has not cited to any evidence admitied into the record in
this proceeding demonstrating that the proposed corporate separation plan should not
be approved. Instead, Direct Energy relies upon statements made in pleadings
submitted by NOPEC, which is a szgnatory party to the Combined StipulatiorG These
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statements have not been subject to cross-examination, have not been admitted as
evidence into the record, and will not be considered by the Commission.

Fizially, Direct Energy argues that the GAGS phase-in generation credit and
GAGS receivables program should apply to a.ll suppliers and shopping customers.
However, the Commission notes that this provision promotes large-scale governmental
aggregation in the Comparde.s' service territories, rather than the interests of individual
suppliers.

Accordingly, based upon the evidence in the record in this proceeding, the
Commission finds that the Combined Stipulation does not violate any important
regWatory principles or practices.

F. Is the nronosed ESP more favorable in the aggregate as comuared to the
exnected results that would otherwise apply under Section 4928.142
Revised Code.

The Commission must also consider the applicable statutory test for approval of
an ESP. Section 4928.143(C)(1), Revised Code, provides tl-at the Commission should
approve, or modify and approve, an application for an ESP if it finds that the ESP,
including its pricing and all other terms and conditions, including any deferrals and
any future recovery of deferrals, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under Section 4928.142, Revised Code.

FirstEnergy contends that the proposed ESP provides both qualitative and
quantitative benefits over an MRC. FirstEnergy notes that the proposed FSP includes
numerous benefits in the form of economic development, energy efficiency, assistance
for low-income customers, direct shareholder contributions and waivers of certain
transmission costs. FirstEnergy argues that the ESP comprehensive tern}s provide more
certainty and stability for an additional three years and fihat the proposed E5P promotes
competition in the generation markets.

FirstEnergy also claims that the proposed TsSP provide quantitative benefits of
over $280 million to customers over the three-year term of the proposed ESP (Co. Ex. 4;
Att. 1), Moreover, FirstEnergy's witness 1Zidrnarut testified that the second
supplemental stipulation provides additional benefits to customers, by ensuring that
customers will not pay for the first $360 million in legacy RTEP costs and by increasing
assistance to low-income customers to $4 million per year (Co. Fx.12 at 4).

1EU-Ohio cites to the testimony of FirstEnergy witness Ridmann (Co, Ex, 4 at
3-8), Staff witness Choueiki (Staff Ex.1), Staff witness Turkenton (Staff Ex. 2), Staff
witness Fortney (Staff Ex. 3), and IEU-Ohio witness D'Angelo (lEU-Dhio Ex. 2) as
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evidence that the proposed FSP, in the aggregate, provides better qualitative and
quantitative outcomes than might be expected from the application of Section 4928.142,
Revised Code.

DEG notes that, under Section 492$,142(F), Iievised Code, once an electric utility
receives Conun.ission approval far an MRO, there can never again be an ESP. However,
OEG argues that an ESP grants the Comnussion far more flexibility than an MRO to be
responsive to consumers' needs and to deal with changing circumstances than an MRO.
OEG believes that this is an important consideration which tilts in favor of the ESP.

At hearing, CXCC witness Gonzalez presented a net present value analysis of the
proposed ESP compared to an MRO combined with a potential distribution rate case for
the Companies based upon three alternative scenarios. In all three scenarios,
Mr. Gonzalez assumed that there will be zero recovery of the legacy RTEP charges from
FirstEnergy's retail customers and that revenue decoupling would be implemented as
proposed by OCEA. In his first scenario, W. Gonzalez assumed that the DCR would
coUect $303 rnillion, based upon W. Riclmann's testimony, and that FirstEnergy would
receive only 60 percent of the revenue assumed by W. Ridmann from a base rate
distribution case. Based upon these assumptions, Mr. Gonzalez concluded that the
present value cost of the propased ESP would be $183 milBon compared to an MRO
combined with a distributiort rate increase (OCC Ex. 2A, Corrected Schedule WG-1).

In his secondd scenario, Mr. GonzaIez assumed that the DCR would collect $390
rnil.lion, based upon the annual caps contained in the Combined Stipulation, and that
FirstEnergy would receive only 60 percent of the revenue assumed by IV1r. Ridmann
from a base rate distribution case. Based upon these assumptions, Mr. Gonzalez
concluded that the present value cost of the proposed E,SP would be $255 million
compared to an MRO combined with a distribution rate increase (00CC fix, 2A,
Corrected Schedule WG-1A).

In his third scenario, Mr. Gonzalez assumed that the DCR wotild collect $303
mill.ion, based upon Mr. Ridniann's testimony, and that FirstEnergy would receive no
increase in distribution revenue from a base rate distribution case. Based upon these
assumptions, Mr. Gonzalez concluded that the present value cost of the proposed ESP
would be $322 million compared to an MRO (0CC Ex. 2A, Corrected Schedule WG-1B).
Based upon these scenarios, OCEA claims that the present value analysis favors an
MRO and rejection of the proposed'ESP.

FirstEnergy responds that Mr. Gonzalez's testimony is flawed because it ignores
all trannsntission cost recovery, manipulates distribution cost recovery by using an
arbitrary factor, and grossly overstates the amount of lost dislribution revenue while
grossly overstating the benefits of revenue decoupling.
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The Commission finds that the record of these proceedings demonstrates that the
proposed ESP is, in fact, more favorable in the aggregate than the expected results
under Section 4928.142, Revised Code. Under the proposed FSP in the Combined
Stipulation, the rates to be charged customers will be established through a CBP;
therefore, the rates in the ESP should be equivalent to the results which would be
obtained under Section 4928.142, Revised Code (Co. Ex. Ex. 4 at 26). However, the
evidence in the record demonstrates that there are additional benefits contained in the
Combined Stipulation makes the FSP more favorable in the aggregate than the expected
results under Section 492$.142, Revised Code (Co. Ex. Ex. 4 at 21-26; Co. Ex. 12 at 4-5;
Staff Ex. 2 at 7-9). These additional benefits, which would not be provided in an MRO,
include the Companies' commitment of shareholder funding for economic development
(Staff Ex. 4 at 5; Joint Ex. 1 at 26); the Companies' agreement to forgo recovery of
approximately $42 million in MISO exit fees and PJ'bI integration charges (Staff Ex.1 at
4; Staff Ex. 4 at 4; Joint Ex.1 at 18) and a minimum of $360 million in RTEP charges (Co.
Ex,12 at 4; Joint Ex. 3 at 5); shareholder funding for assistance to low-income customers
(Co. Ex. 12 at 4; Joint Ex. 3 at 6), and frozen base distribution rates through May 31,
2014, except for emergencies and increases in taxes (Staff Ex. 2 at 4; Joint Ex.1 at 13).
The Combined 5tipulation also provides additional benefits to interruptible industrial
customers, schools, and municipalities. Finally, the Combined Stipulation promotes
energy efficiency programs and renewable energy resource development, induding
provisions for four RFPs to procure ten-year contracts for solar RECs goint Ex. 3 at 1-3).

The Cornmission again notes that OCEA does not cite to any evidence regarding
the Combined Stipulation, as supplemented. All of the evidence cited by OCEA relates
to the ESP as proposed in the original stipulation, prior to the filing of the supplemental
stipulations. However, undisputed evidence in the record demonstrates that the second
supplemental stipulation, in particular, provided for additional quantifiable benefits to
customers (Co. Ex. 12 at 1-2, 4). Although OCEA filed testimony regarding the second
supplemental stipulation, OCC witness simply asserted that the proposed ESP was not
more favorable in the aggregate than an MRO and did not provide an updated anaiysis
to support that assertion (CCC Ex. 8 at'10).

Further, the Conutussion finds that the assumptions underlying C1CC witness
Gonzalez's testimony are arbitrary and unrealistic. The key to his present value
analysis is his assumption that there is zero probability that FERC will permit recovery
from Ohio retail customers of any part of the MISO exit fees, PJM integration charges,
or legacy RTEP charges related to RT4 realignment(Tr.1TI at 825). Further, in two of
his scenarios, Mr. Gonzalez may have understated the potential costs of a future
distribution rate case by arbitrarily assuming that a distribution rate case would only
result in only 60 percent of the revenue increase requested by the Companies.
Mr. Gonzalez's sole basis for this arbitrary assumption was a review of only three
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electric distribution rate cases recently decided by the Commission (Tr. IV at 9b2-963).
In his third scenario, Mr. Gonzalez simply assumed a distribution base rate increase of
zero. Finally, Mr. Gonzalez assumed increased lost distribution revenues by adding
additional recovery which is not provided for in the Combined Stipulation (Tr. [V at
847-854).

Therefore, based upon the evidence in the record in these proceedings, the
Commission finds that the FSP, including its pricing and all other terwis and conditions,
including any deferrals and any future recovery of deferrals, is more favorable in the
aggregate as compared to the expected results that would otherwise apply under
Section 4928.142, Revised Code. Accordingly, we find that the Combined Stipulation
should be adopted.

F. EnerNOC's allegations regarding the FRR auction

EnerNOC alleges that FirstEnergy failed to provide updated infoxnation related
to the proposed extension of Riders BLR and OLR to market participants prior to the
FTtR auction and that such failure violates Commission policy and ATSI auction rules.

EnerNOC claims that FirstEnergy's conduct violated auction rules established to
assure a fair, transparent, open. auction process. EnerNOC claims that the settlement
discussions conveyed information relevant to the auction to some potential market
participants that was not properly disclosed to all potential bidders. EnerNCc claims
that the auction rules established for the FRR auction required that auction-related
information mast be publicly available in order to ensure that all bidders receive the
same inforntation. Therefore, the failure by FirstEnergy to disclose that settlement
negotiafions were ongoing and relevant to the auction violated the auction rules.
Finally, EnerNOC claima that harm to the competitive process occurred because
potential bidders who were privy to the settlement discussions would have been able to
use that knowledge in structuring their bids.

Nucor argues that any claims that EnerNOC was niisled in the ATSI auction
process should be pursued at PjM or FERC and should have no bearing in the
Commission's deterrrdnation of whether Riders ELR and OLR should be extended as
proposed in the Combined StipulatiorL

The Commission notes that continuation of Riders ELR and OLR has been one
objective of several parties in this proceeding since the filing of the MRO Case. The
recommendation to continue Riders ELR and OLR was the result of good faith
negotiations between those parties and the other signatory parties to the Combined
Stipulation. The relief sought by EnerNOC - modification of the Combined Stipulation
and termination Riders ELR and OLR - would have no impact upon ATSI or the
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FirstEnergy operating utilities and would ordy harm large industrial consumers in this
state. Thus, while the Commission takes the allegations of anti-competitive behavior
seriously, we find the remedy proposed by EnerNOC to be inappropriate.

FINDINGS f 7P PACT AND CONCLUSIONS OF LA,U;.

(1) The Companies are public utilities as defined in Section
4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Commission.

(2) On March 23, 2010, FirstEnergy filed an application for an
SSO in accordance with Section 4928.141, Revised Code. A
stipulation was included with the application.

(3) On May 13, 2010, a supplemental stipulation was filed in
this proceeding. A second supplemental stipulation was
filed on July 19, 2010.

(4) The signatory parties to the Combined Stipulation are
FirstEnergy, IEU-Ohio, OEG, OHA, OPAE, Akron, OSC,
Nucor, Cleveland, COSE, MSC, Constellarion, NQl'fiC,
NOAC, FES, AICUO, Morgan Stanley, OMA, and Staff,

(5) The evidentiary hearing in tlus proceeding was held on
April 20, 2010 through April 23, 2010, June 21, 2010, and
July 23, 2010.

(6) Pursuant to published notice, public hearings were held in
Akron and Toledo on April 19, 2010; in Cleveland and
Garfield Heights on April 20, 2010; in Austintown and North
Ridgeville on April 21, 2010; in Springfield on April 22, 2010;
and in Kirkland on April 27, 2010.

(7) The Companies' application was filed pursuant to Section
4928.143, Revised Code, which authorizes the electric
utilities to file an ESP as their SSO.

(8) The Commission finds that the Combined Stipulation, as
modified, meets the three criteria for adoption of
stipulations, is reasonable, and should be adopted.

(9) The proposed ESP, including its pricing and all other ternns
and conditions, including deferrals and future recovery of
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deferrals, is more favorable in the aggregate as compared to
the expected results that would otherwise apply under
Section 4928.142, Revised Code.

ORDERc

It is, therefore,

-47•

ORDERED, That the Combined Stipulation, as modified by the Commission, be
adopted and approved. It is, further,

ORDERED, That the Companies file proposed tariffs consistent with the
Combined Stipulation as modified.

ORDERED, That a copy of this Opinion and Order be served on all parties of
record.

THE PIJBLIC TJTIt,x.CCFS Cl7NiMISSI®N OF OHIO

Alan R. Schriber, Chairmarl,
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