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OHIO REVISED CODE GENERAL PROVISIONS
CHAPTER 1. DEFII*1I'I'IONS; RULES OF CONSTRUCTION

CONSTRUCTION
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ORC Ann. 1.49 (2013)

§ 1.49. Ambiguous statutes

If a statute is ambiguous, the court, in determining the intention of the tegistature, may consider among othei' matters:

(A) Ttie object sought to be attained;

(B) The circumstances under which the statute was enacted;

(C) The legislative history;

(D) The common law or former statutory provisions, in.ctuding laws upon the same or similar subjects;

(E) The consequences of a particular construction;

(F) The administrative construction of the statette.

HISTORY:

134 v H 507. Eff 1-3-72.

Case Notes
ANALYSIS Constitutionality Generally Administrative construction Administrative rules Consequences of particular
construction Construction Criminal law Elections Employees Legislative intent Mechanics liens Municipal ordinances
Object sought Resolution vacating a township road Taxation Workers compensation
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TITLE 49. PUBLIC UTILITIES
CHAPTER 4903. PUBLIC U"f'ILITIES COMMISSION -- HEARINGS
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ORC Ann. 4903.22 (2013)

§ 4903.22. Rules of practice

Except when otherwise provided by law, all processes in actions and proceedings in a court arising under Chapters
4901., 4903., 4905., 4906,, 4907,, 4909., 4921.,, 4923., and 4927. of the Revised Code shall be served, and the practice
and rules of evidence in such actions and proceedings shall be the same, as in civil actions. A sheriff or other officer
empowered to execute civil processes shall execute process issued under those chapters and receive compensation
therefor as prescribed by law for like services.

HISTO1tY:

RS § 244-27; 98 v 352, § 17; GC § 552; Bureau of Code Revision, 10-1-53; 134 v S 397. Eff 10-23-72; 153 v S
162, § 1, eff. 9-13-10.

NOTES:

Section Notes

EFFECT OF AMENDMENTS

153 v S 162, effective September 13, 2010, corrected internal references and made stylistic changes.

Case Notes

OHIO RULES OF EVIDENCE.

The comniission is not strictly bound by the Ohio Rules of Evidence: Greater Cleveland WeljarE Rights Org., Inc.

v. P. U. C., 2 Ohio St. 3d 62, 442 N:E.2d 1288 (1982)

App. Appx. 000201
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TITLE 49. PUBLIC UTILITIES
CH.APT.ER 4909. PUBLIC tJTILITIES COMMISSION -- FIXATION OF RATES
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ORC Ann. 4909.15 (2013)

§ 4909.15. Fixation of reasonable rat

(A) The public utilities commission, when fixing and detei-mining just and reasonable rates, fares, tolls, rentals, and
charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and useful or, with respect to a

natural gas, water-works, or sewage disposal system company, projected to be used and useful as of the date certain, in

rendering the public utility service for which rates are to be fixed and determined. The valuation so determitted shall be
the total value as set forth in division (C)(8) of section 4909.05 of the Revised Code, and a reasonable allowance for
materials and supplies and cash working capital as detennined by the commission.

The conimission, in its discretion, may include in the valuation a reasonable allowance for construction work in
progress but, in no event, may such an allowance be made by the commission until it has deternn'sned that the particular
construction project is at least seventy-five per cent complete.

In determining the percentage completion of a particular construction project, the commission shall consider,
among other relevant criteria, the per cent of time elapsed in construction; the per cent of construction funds, excluding
allowance for funds used during construction, expended, or obligated to such construction funds budgeted where all
such fimds are adjusted to reflect current purchasing power; and any physical inspection perfonned by or on behalf of
any party, including the commission's staff.

A reasonable allowance for construction work in progress shall not exceed ten per cent of the total valuation as
stated in this division, not including such allowance for construction work in progress.

Where the commission permits an allowance for construction work in progress, the dollar value of the project or
portion thereof included in the valuation as construction work in progress shall not be included in the valuation as plant

App. Appx. 000202
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in service until such time as the total revenue effect of the construction work in progress allowance is offset by the total

revenue effect of the plant in service exclusion. Carrying charges calculated in a inanner siniilar to allowance for funds
used during construction shall accrue on that portion of the project in service but not reflected in rates as plant in
service, and such accrued carrying charges shall be included in the valuation of the property at the conclusion of the
offset period for purposes of division (C)(8) of section 4909.05 of the Revised Code.

From and after April 10, 1985, no allowance for eonstruction work in progress as it relates to a particular
construction project shall be reflected in rates for a period exceeding forty-eight consecutive months comrnencing on
the date the initial rates reflecting such allowance become effective, except as otherwise provided in this division,

The applicable maximum period in rates for an allowance for construction work in progress as it relates to a
particular construction project shall be tolled if, and to the extent, a delay in the in-service date of the project is caused
by the action or inaction of any federal, state, county, or municipal agency having jurisdiction, where such action or
inaction relates to a change in a rule, standard, or approval of such agency, and where such action or inaction is not the
result of the failure of the utility to reasonably endeavor to coinply witb any rule, standard, or approval prior to such
change.

In the event that such period expires before the project goes into service, the commission shall exclude, from the
date of expiration, the allowance for the project as construction work in progress from rates, except that the commission
may extend the expiration date up to twelve months for good cause shown.

Ir, the event that a utility has permanently canceled, abandoned, or terminated construction of a project for which

it was previously permitted a construction work in progress allowance, the commission immediately shall exclude the
allowance for the project from the valuation.

In the event that a construction work in progress project previously included in the valuation is removed from the

valuation pursuant to this division, any revenues collected by the utility from its customers after April 10, 1985, that

resulted from such prior inclusion shall be offset against future revenues over the same period of time as the project was

included in the valuation as construction work in progress. The total revenue effect of such offset shall not exceed the
total revenues previously collected.

In no event shall the total revenue effect of any offset or offsets provided under division (A)(1) of this section
exceed the total revenue effect of any construction work in progress allowance,

(2) A. fair and reasonable rate of return to the utility on the valuation as determined in division (A)(1) of this
section;

(3) The dollar annual return to which the utility is entitled by applying the fair and reasonable rate of return as
detertnined under division (A)(2) of this section to the valuation of the utility determined under division (A)(1) of this
section;

(4) The cost to the utility of rendering the public utility service for the test period used for the determination
under division (C)(1) of this section, less the total of any interest on cash or credit refunds paid, pursuant to section
4909.42 of the Revised Code, by the utility during the test period.

(a) Federal, state, and local taxes iniposed on or measured by net income may, in the discretion of the

commission, be computed by the normalization method of accounting, provided the utility maintains accounting

reserves that reflect differences between taxes actually payable and taxes on a normalized basis, provided that no

determination as to the treatment in the rate-making process of such taxes shall be made that will result in loss of any

tax depreciation or other tax benefit to which the utility would otherwise be entitled, and further provided that such tax

benefit as redounds to the utility as a result of such a computation may not be retained by the company, used to fund any

dividend or distribution, or utilized for any purpose other than the defrayal of the operating expenses of the utility and

App. Appx. 000203
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(b) The amount of any tax credits granted to an electric light company under section 5727.391 of the Revised
Code for Ohio coal bumed prior to Jatiuary 1, 2000, shall not be retained by the company, used to fund any dividend or

distribution, or utilized for any purposes other than the defrayal of the allowable operating expenses of the company and

the defrayal of the allowable expenses of the company in connection with the installation, acquisition, construction, or

use of a compliance facility. The anrount of the tax credits granted to an electric light company under that section for

Ohio coal burned prior to January 1, 2000, shall be returned to its customers within three years after initially claiming

the credit through an offset to the company's rates or fuel component, as determined by the commission, as set forth in
schedules filed by the company under section 4905.30 of tyie Revised Code. As used in division (A)(4)(b) of this section,
"compliance facility" has the same meaning as in section 5727.391 of the Revised Code.

(B) The commission shall compute the gross annual revenues to which the utility is entitled by adding the dollar
amount of return under division (A)(3) of this section to the cost, for the test period used for the determination under
division (C)(1) of this section, of rendering the public utility service under division (A)(4) of this section,

(C) (1) Except as provided in division (D) of this section, the revenues and expenses of the utility shall be
deterrnined during a test period, The utility may propose a test period for this determination that is any twelve-month
period beginning not more than six months prior to the date the application is filed and ending not more than nine
months subsequent to that date. The test period for determining revenues and expenses of the utility shall be the test
period proposed by the utility, unless otherwise ordered by the conimission,

(2) The date certain shall be not later than the date of filing, except that it shall be, for a natural gas, water-works,
or sewage disposal system company, not later than the end of the test period.

(D) A natural gas, water-works, or sewage disposal system company may propose adjustments to the revenues and
expenses to be determined under division (C)(1) of this section for any changes that are, during the test period or the
twelve-month period immediately following the test period, reasonably expected to occur, The natural gas, water-works,
or sewage disposal system company shall identify and quantify, individually, any proposed adjustments. The
commission shall incorporate the proposed adjustments into the determination if the adjustinents are just and
reasonable.

(E) When the eommission is of the opinion, after hearing and after making the determinations under divisions (A)
and (B) of this section, that any rate, fare, charge, toll, rental, schedule, classification, or service, or any joint rate, fare,
charge, toll, rental, schedule, classification, or service rendered, charged, demanded, exacted, or proposed to be
rendered, charged, demanded, or exacted, is, or will be, unjust, unreasonable, unjustly discriminatory, unjustly
preferential, or in violation of law, that the service is, or will be, inadequate, or that the maximum rates, charges, tolls,
or rentals chargeable by any such public utility are insufficient to yield reasonable compensation for the service
rendered, and are unjust and unreasonable, the commission shall:

(1) With due regard among other things to the value of all property of the public utility actually used and useful
for the convenience of the public as determined under division (A)(]) of this section, excluding from such value the
value of any 6°anchise or right to own, operate, or enjoy the same in excess of the amount, exclusive of any tax or
annual charge, actually paid to any political subdivision of the state or county, as the consideration for the grant of such
franchise or right, and excluding any value added to such property by reason of a monopoly or merger, with due regard
in determining the dollar annual return under division (A)(3) of this section to the necessity of making reservation out of
the income for surplus, depreciation, and contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each case,

(a) Including a fair and reasonable rate of return determined by the commission with reference to a cost of debt
equal to the actual embedded cost of debt of such public utility,

App. Appx. 000204
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(b) But not including the portion of any periodic rental or use payments representing that cost of property that is
included in the valuation report under divisions (C)(4) and (5) of section 4909.05 of the Revised Code, fix and
determine the just and reasonable rate, fare, charge, toll, rental, or service to be rendered, charged, demanded, exacted,

or collecied for the performance or rendition of the service that will provide the public utility the allowable gross annual

revenues under division (B) of this section, and order such just and reasonable rate, fare, charge, toll, rental, or service

to be substituted for the existing one. After such determination and order no change in the rate, fare, toll, charge, rental,

schedule, classification, or service shall be made, rendered, charged, demanded, exacted, or changed by such public

utility without the order of the commission, and any other rate, fare, toll, charge, rental, classification, or service is
prohibited.

(F) Upon application of any person or any public utility, and after notice to the parties in interest and opportunity to
be heard as provided in Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923. of the Revised Code for other
hearings, has been given, the commission may rescind, alter, or amend an order fixing any rate, fare, toll, charge, rental,
classification, or service, or any other order made by the commission. Certified copies of such orders shall be served
and take effect as provided for original orders.

HISTORY:

GC § 614-23; 102 v 549, § 25; Bureau of Code Revision, 10-1-53; 136 v S 94 (Eff 9-1-76); 137 v H 230 (Eff

10-9-77); 138 v H 657 (Eff 9-24-79); 138 v H 736 (Eff 10-16-80); 139 v S 378 (Eff 1-11-83); 140 v H 250 (Eff

7-30-84); 140 v 1-1655 (Eff 6-8-84); 140 v S 27 (Eff 4-10-85); 141 v H 750 (Eff 4-5-86); 144 v S 143 (Eff 7-10-91); 148

vS 3 (Eff 1-1-2001; 1-1-2002*); 148 v 1-1384, Eff 11-24-99; 2011 H13 95, § 1, eff. Sept. 9, 2011; 2012 HB 379, § 1, eff.
Mar, 27, 2013.

NOTES:

Section Notes

FOOTNOTE

* The provisions of § 5 of SB 3 (148 v --) read as follows:

** Division (A)(4)(c) was changed to division (A)(4)(b) in SB 3 ( 148 v --), to become effective 1-1-2002. See
additional information in provisions of § 5 of SB 3, following the history for RC § 4909.15.

Editor's Notes

The provisions of § 2 of I-IB 384 (148 v --) read in part as follows:

SECTION. * * * and section 4909,15 of the Revised Code as amended by Am. Sub. S.B. 3 of the 123rd General
Assembly are hereby repealed.

The provisions of §§ 4, 5, 6 of 1-IB 384 (148 v --) read as follows:

SECTIOirI 4. (A) The amendment by this act of section 5727.391 of the Revised Code increasing the per-ton credit
for burning Ohio coal applies to Ohio coal bumed on or after January 1, 2000, and on or before April 30, 2001. The tax
credit claimed for the twelve-month period ending April 30, 2000, shall be adjusted so that the credit equals one dollar
per ton for Ohio coal bumed on or before December 31, 1999, of that twelve-month period, and three dollars per ton for
Ohio coal burned on or after January 1, 2000.

(B) The amendment of section 5727.391 of'tlre Revised Code and the repeal of the existing version of that section

App. Appx. 000205
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ORCAnn. 4328:00 (2013)

§ 4928.02, State electric services policy

It is the policy of this state to do the following throughout this state:

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscri minatory , and reasonably
priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers with the
supplier, price, terms, conditions, atid quality options they elect to meet their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over the selection
of those supplies and suppliers and by encouraging the development of distributed and small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and deinand-side retail electric service
including, but not limited to, demand-side management, time-differentiated pricing, waste energy recovery systems,
smart grid progratns, and iniplementation of advanced metering infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation of the transmission and
distribution systems of electric utilities in order to promote both effective customer choice of retail electric service and
the developrnent of performance standards and targets for service quality for all consumers, including annual
achievement reports written in plain language;

(F) Ensure that an electric utility's transmission and distribution systeins are available to a custonier-generator or
owner of distributed generation, so that the customer-generator or owner can rnarket and deliver the elcctricity it
produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development and

App. Appx. 000206
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implementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive subsidies
flowing from a noncompetitive retail electric scrvice to a competitive retail electric service or to a product or service
other than retail electric service, and vice versa, including by prohibiting the recovery of any generation-related costs
through distribution or transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable sales practices, market deficiencies,
and market power;

(J) Provide coherent, transparent means of giving appropriate incentives to technologies that can adapt
successfully to potential environmcntal tnandates;

(K) Encourage implementation of distributed generation across customer classes through regular review and
updating of adntinistrative rules governing critical issues such as, but not limited to, interconnection standards, standby
charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the implementation of any new
advanced energy or renewable energy resource;

(M) Encourage the education of small business owners in this state regarding the use of, and encourage the use of,
energy efficiency programs and alternative energy resources in their businesses;

(N) Facilitate the state's effectivetiess in the global economy.

In carryin.g out this policy, the commission staall consider rules as they apply to the costs of electric distribution
infrastructure, including, but not limited to, line extensions, for the purpose of development in this state.

HISTORY:

148 v S 3. Eff 10-5-99; 152 v S 221, § 1, ef£ 7-31-08; 2012 SB 315, § 101.01, eff. Sept, 10, 2012.

NOTES:

Section Notes

EFFECT OF AMENDMENTS

The 2012 amendment inserted "waste energy recovery systenis, smart grid programs" in (D),

152 v S 221, effective July 31, 2008, inserted (F), (J) through (M), and the last paragraph, and redesignated the
remaining subsections accordingly; in the introductory paragraph, deleteci "beginning on the starting date of competitive
retail electric service" from the end; added the inclusion to the end of (D) and present (H); and, in (E), added "and the
development of .,. written in plain language" to the end and made related changes.

Related Statutes & Rules

Cross-References to Related Statutes

App. Appx. 000207



page 1

*
L

1 of 1 DOCUMENT

Page's Ohio Revised Code Annotated:
Copyright (c) 2013 by Matthew Bender & Cornpany, Inc., a member of the LexisNexis Group.

All rights reserved.

Current through Legislation passed by the 130th Ohio General Assembly
and filed with the Secretary of State througli File 18
*** Annotations current through April 22, 2013 ***

TITLE 49. PUBLIC UTILITIES
CIiAATER 4928. COMPETITIVE RETAIL ELECTRIC SERVICE

STANDARD SERVICE OFFER

Go to the Ohio Code Archive Directory

ORCAnn. 4928.141 (2013)

§ 4928.141. Electric distribution utility to provide standard service offer

(A) Beginning January i, 2009, an electric distribution utility shall provide consumers, on a comparable and

nondiscriminatory basis within its certified territory, a standard service offer of all competitive retail electric services

necessary to maintain essential electric service to consumers, including a firm supply of electric generation service. To

that end, the electric distribution utility shall apply to the public utilities commission to establish the standard setvice
offer in accordance with section 4928.142 or 4928.143 of the Revised Code and, at its discretion, may apply

simultaneously under both sections, except that the utility's first standard service offer application at minimurrt shall
include a filing under section 4928.143 of the Revised Code. Only a standard service offer authorized in accordance
with section 4928:142 or 4928.143 of the Revised Code, shall serve as the utility's standard service offer for the purpose
of compliance with this section; and that standard service offer shall serve as the utility's default standard service offer
for the purpose of section 4928.14 of the Revised Code. Notwithstanding the foregoing provision, the rate plan of an
electric distribution utility shall continue for the purpose of the utility's compliance with this division until a standard
service offer is first authorized under section 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to
division (D) of section 4928.143 of the Revised Code, any rate plan that extends beyond Decentber 31, 2008, shall
continue to be in effect for the subject electric distribution utility for the duration of the plan's term. A standard service
offer under section 4928.142 or 4928.143 of the Revised Code shall exclude any previotasly authorized allowances for
transition costs, with such exclusion being effective on and after the date that the allowance is scheduled to end under
the utility's rate plan.

(B) The commission shall set the time for hearing of a filing under section 4928.142 or 4928.143 qf the Revised
Code, send written notice of the hearing to the electric distribution utility, and pttblish notice in a newspaper of general
circulation in each county in the utility's certified territory. The commission shall adopt rules regarding filings under
those sections.
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HISTORY:

152vS221, § 1, eff. 7-31-08.

Case Notes

IZ:ETROACTIVE RATE INCREASE.

Page 2

Ohio Public Utilities Commission violated the caselaw and R.C. 4928.141(A) when it granted a utility a retroactive
rate increase to make up for regulatory delay, but the retroactive rate increase was not refundable, In re Columbus S.
Power Co., 128 Ohio Si. 3d 512, 947 N.E. 655, 2011 Ohio LEXIS 957, 2011 Ohio 1788, (2011).
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§ 4928.142. Competitive bidding process for market-rate affer; commission approval process; transitional provisions

(A) For the purpose of complying with section 4928.141 ofthe Revised Code and subject to division (D) of this
section and, as applicable, subject to the rate plan requirement of division (A) of section 4928.141 ofthe Revised
Code, an electric distribution utility may establish a standard service offer price for retail electric generation service
that is delivered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that provides for all of
the following:

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product defmition;

(e) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer the bidding, and
ensure that the criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winners.

No generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary, concerning the
conduct of the competitive bidding process and the qualifications of bidders, which ivtes shall foster supplier
participation in the bidding process and shall be consistent with the requirements of division (A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of this section,
the electric distribution utility shall file an application with the commission. An electric distribution utility may file
its application with the commission prior to the effective date of the commission rules required under division (A)(2)
of this section, and, as the commission determines necessary, the utility shall immediately conform its filing to the
rules upon their taking effect.

An application under this division shall detail the electric distribution utility's proposed compliance with the
requirements of division (A)(l ) of this section and with commission rules under division (A)(2) of this section and
demonstrate that all of the following requirements are met:
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(l) The electric distribution utility or its transmission service affiliate belongs to at least one regional
transmission organization that has been approved by the federal energy regulatory commission; or there otherwise is
comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the ability to take actions
to identify and mitigate tnarket power or the electric distribution utility's market conduct; or a similar market
monitoring function exists with commensurate ability to identify and monitor market conditions and mitigate
conduct associated with the exercise of market power.

(3) A published source of information is available publicly or through subscription that identifies pricing
information for traded electricity on- and off-peak energy products that are contracts for delivery beginning at least
two years from the date of the publication and is updated on a regular basis.

The commission shall initiate a proceeding and, within ninety days after the application's filing date, shall
determine by order whether the electric distribution utility and its market-rate offer meet all of the foregoing
requirements. If the finding is positive, the electric distribution utility may initiate its competitive bidding process. If
the finding is negative as to one or more requirements, the commission in the order shall direct the electric
distribution utility regarding lrow any deficiency may be remedied in a timely manner to the cominission's
satisfaction; otherwise, the electric distribution utility shall withdraw the application. However, if such remedy is
made and the subsequent finding is positive and also if the electric distribution utility made a simultaneous filing
under this section and section 49:28.143 ofthe Revised Code, the utility shall not initiate its competitive bid until at
least one hundred fifty days after the filing date of those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A) and (B) of this section,
including for the purpose of division (D) of this section, the comniission shall select the least-cost bid winner or
winners of that process, and such selected bid or bids, as prescribed as retail rates by the commission, shall be the
electric distribution utility's standard service offer unless the commission, by order issued before the third calendar
day following the conclusion of the competitive bidding process for the market rate offer, determines that one or
more of the following criteria were not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid upon was
greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load is bid upon by one or more persons other than the electric
distribution utility.

All costs incurred by the electric distribution utility as a result of or related to the competitive bidding process
or to procuring generation service to provide the standard service offer, including the costs of energy and capacity
and the costs of all other products and services procured as a result of the competitive bidding process, shall be
timely recovered through the standard service offer price, and, for that purpose, the commission shall approve a
reconciliation mechanism, other recovery mechanism, or a combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as of July 31, 2008,
directly owns, in whole or in part, operating electric generating facilities that had been used and useful in this state
shall require that a portion of that utility's standard service offer load for the first five years of the market rate offer
be competitively bid under division (A) of this section as follows: ten per cent of the load in year one, not more than
twenty per cent in year two, thirty per cent in year three, forty per cent in year four, and fifty per cent in year five.
Cotisistent with those percentages, the commission shall determine the actual percentages for each year of years one
through ftve. The standard service offer price for retail electric generation service under this first application shall be
a proportionate blend of the bid price and the generation service price for the remaining standard service offer load,
which latter price shall be erlual to the electric distribution utility's most recent standard service offer price, adjusted
upward or downward as the conimission determines reasonable, relative to the jurisdictional portion of any known
and measurable changes from the level of any one or more of the following costs as reflected in that most recent
standard service offer price:

( t) The electric distribution utility's prudently incurred cost of fuel used to produce electricity;

(2) Its prudently incurred purchased power costs;
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(3) Its prudently incurred costs of satisfying the supply and demand portfolio requirements of this state,
including, btit not limited to, renewable energy resource and energy eftieiency requirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with consideration of the
derating of any facility associated with those costs.

In making any adjustment to the most recent standard service offer price on the basis of costs described in
division (D) of this section, the commission shall include the benefits that may become available to the electric
distribution utility as a result of or in connection with the costs included in the adjtistment, including, but not limited
to, the utility's receipt of emissions credits or its receipt of tax benefits or of other benefits, and, accordingly, the
cominission may impose such conditions on the adjustment to ensure that any such benefats are properly aligned
with the associated cost responsibility, `fhe commission shall also determine how such adjustments will affect the
electric distribution utility's return on coinmon equity that may be achieved by those adjustments. The commission
shall not apply its consideration of the return on common equity to reduce any adjustments authorized under this
division unless the adjustments will cause the electric distribution utility to earn a return on common equity that is
significantly in excess of the return on coinmon equity that is earned by publicly traded companies, including
utilities, that face comparable business and financial risk, with such adjustrnents for capital structure as may be
appropriate. The burden of proof for demonstrating that significantly excessive earnings will not occur shall be on
the electric distribution utility.

Additionally, the commission may adjust the electric distribution utility's most recent standard service offer
price by such just and reasonable amount that the commission determines necessary to address any emergency that
threatens the utility's pnancial integrity or to ensure that the resulting revenue available to the utility for providing
the standard service offer is not so inadequate as to result, directly or indirectly, in a taking of property without
compensation pursuant to Section 19 of Article 1, Ohio Constitution. The electric distribution utility has the burden
of demonstrating that any adjustment to its most recent standard service offer price is proper in accordance with this
division.

(E) Beginning in the second year of a blended price under division (D) of this section and notwithstanding any
other requirement of this section, the commission may alter prospectively the proportions specified in that division
to initigate any effect of an abrupt or significant change in the electric distribution utility's standard service offer
price that would otherwise result in general or with respect to any rate group or rate schedule but for such alteration.
Any such alteration shall be made not more often than annually, and the commission shall not, bv altering those
proportions and in any event, incloding because of the length of time, as authorized under division (C) of this
section, taken to approve the market rate offer, cause the duration of the blending period to exceed ten years as
counted from the effective date of the approved market rate offer. Additionally, any such alteration shall be limited
to an alteration affecting the prospective proportions used during the blending period and shall not affect any
blending proportion previously approved and applied by the commission under this division.

(F) An electric distribution utility that has received commission approval of its first application under division
(C) of this section shall not, nor ever shall be authorized or required by the commission to, file an application under
section 4925.143 of the Revised Code.

HISTORY:

152 v S 221, § 1, eff. 7-31-08; 152 v H 562, § 101.01, eff. 9-23-08.

NOTES:

Section Notes

EFFECT OF AMENDMENTS

152 v H 562, effective September 23, 2008, in the introductory language of (D), substituted "July 31, 2008" for
"the effective date of this section" and "not more than twenty" for "and not less than twenty".
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§ 4928.143. Application for approval of electric security plan

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric distribution utility enay filc

an application for public utilities commission approval of an electric security plan as prescribed under division (B) of

this section. The utility may file that application prior to the effective date of any rules the commission may adopt for

the purpose of this section, atid, as the comniission determines necessary, the utility immediately shall conform its filing

to those rules upon their taking effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except division (D) of
this section, divisions (I), (J), and (K) of section 4928.20, division (E) of section 4928, 64, and section 4928.69 of the
Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of eiectric generation
service, In addition, if the proposed electric security plan has a term longer than three years, it may include provisions in
the plan to permit the commission to test the plan pursuant to division (E) of this section and any transitional conditions
that should be adopted by the comrnission if the commission terminates the plan as authorized under that division,

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the cost is
prudently incurred: the cost of fuel used to generate the electricity supplied under the offer; the cost of purchased power
supplied under the offer, including the cost of energy and capacity, and including purchased power acquired from an
affiliate; the cost of emission allowances; and the cost of federally mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution utility's cost of
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constructing an electric generating facility or for an environmental expenditure for any electric generating facility of the
electric distribution utility, provided the cost is incurred or the expenditure occurs on or after January 1, 2009. Any such
allowance shall be subject to the construction work in progress allowance limitations of division (A) of section 4909.15
of the Revised Code, except that the commission may authorize such an allowance upon the incurrence of the cost or
occurrence of the expenditure. No such allowance for generating facility construction shall be authorized, however,
unless the commission first determines in the proceeding that there is need for the facility based on resource planning
projections submitted by the electric distribution utility. Further, no such allowance shall be authorized unless the
facility's construction was sourced through a competitive bid process, regarding which process the commission may
adopt rules, An allowance approved under division (B)(2)(b) of this section sball be established as a taonbypassabie
surcharge for the life of the facility.

(c) The establishment of a nonbypassable surcharge for the life of an electric generating facility that is owned or
operated by the electric distribution utility, was sourced through a coinpetitive bid process subject to any such rules as
the commission adopts under division (B)(2)(b) of this section, and is newly used and useful on or after January 1,
2009, which surcharge shall cover all costs of the utility specified in the application, excluding costs recovered through
a surcharge under division (B)(2)(b) of this section, However, no surcharge shall be authorized unless the commission
first determines in the proceeding that there is need for the facility based on resource planning projections submitted by
the electric distribution utility. Additionallv, if a surcharge is authorized for a facility pursuant to plan approval under
division (C) of this section and as a condition of the continuation of ttie surcharge, the electric distriburion utility shall
dedicate to Ohio consumers the capacity and energy and the rate associated with the cost of that facility. Before the
commission authorizes any surcharge pursuant to this division, it may consider, as applicable, the effects of any
decommissioning, deratings, and retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for retail electric generation
service, bypassability, standby, back-up, or suppleinental power service, default service, carrying costs, amortization
periods, and accounting or deferrals, including future recovery of such deferrals, as would have the effect of stabilizing
or providing certainty regarding retail electric setvice;

(e) Automatic increases or decreases in any eoniponent of the standard service offer price;

(f) Consistent with sectioils 4928.23 to 4928.2318 of the Revised Code, both of the following:

(i) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying charges, of
the utility's standard service offer price, which phase-in is authorized in accordance with section 4928.144 of the
Revised Code;

(ii) Provisions for the recovery of the utility's cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the standard
service offer, including provisions for the recovery of atry cost of such service that the electric distribution utility incurs
on or after that date pursuant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation and notwithstanding any
provision of Title XLIX of the Revised Code to the contrary, provisions regarding single issue ratemaking, a revenue
decoupling inechanism or any other incentive ratemaking, and provisions regarding distribution infrastructure and
modernization incentives for the electric distribution utility. The latter may include a long-term energy delivery
infrastructure modernization plan for that utility or any plan providing for the utility's recovery of costs, including lost
revenue, shared savings, and avoided costs, and a just and reasonable rate of return on such infrastructure
moderni7ation. As part of its determination as to whether to allow in an electric distribution utility's electric security
plan inclusion of any provision described in division (I3)(2)(h) of this section, the commission shall examine the
reliability of the electric distribution utility's distribution system and ensure that custotners' and the electric distribution
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utility's expectations are aligned and that the electric distribution utility is placing sufficient emphasis on and dedicating
sufficient resources to the reliability of its distribution system.

(i) Provisions under which the electric distribution utility may implement economic developnient, job retention,
and energy efficiency programs, which provisions may allocate program costs across all classes of customers of the
utility and those of electric distribution utilities in the same holding company system.

(C) (1) The burden of proof in the proceeding shall be on the electric distribution utility. The commission shall

issue an order under this division for an initial application under this section not later than one hundred fifty days after

the application's filing date and, for any subsequent application by the utility under this section, not later than two

hundred seventy-five days after the application's filing date. Subject to division (D) of this section, the commission by

order shall approve or modify and approve an application filed under division (A) of this section if it finds that the

electric security plan so approved, including its pricing and all other terms and conditions, including any deferrals and

any future recovery of deferrals, is more favorable in the aggregate as compared to the expected results that would
othenvise apply under section 4928.142 of the Revised Code. Additionally, if the commission so approves an

application that contains a surcharge under division (B)(2)(b) or (c) of this section, the commission shall ensure that the

benefits derived for any purpose for which the surcharge is established are reserved and made available to those that

bear the surcharge. Otherwise, the conimission by order shall disapprove the application.

(2) (a) If the commission niodihes and approves an application under division (C)(1) of this section, the electric
distribution utility tnay withdraw the application, thereby term'rnating it, and may file a new standard service offer under
this section or a standard service offer under section 4928.142 of the Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the commission
disapproves an application under division (C)(l) of this section, the commission shall issue such order as is necessary to
continue the provisions, terms, and conditions of the utility's most recent standard service offer, along with any expected
increases or decreases in fuel costs from those contained in that offer, until a subsequent offer is authorized pursuant to
this section or section 4928.142 of the Revised Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4328.141 of the Revised Code, if an electric
distribution utility that has a rate plan that extends beyond December 31, 2008, files an application under this section for
the purpose of its compliance with division (A) of section 4928.141 of the Revised Code, that rate plan and its terms and
conditions are hereby incorporated into its proposed electric security plan and shall continue in effect until the date
scheduled under the rate plan for its expiration, and that portion of the electric security plan shall not be subject to
cotnrnission approval or disapproval under division (C) of this section, and the eacnings test provided for in division (F)
of this section shall not apply until after the expiration of the rate plan. However, that utility may include in its electric
security plan under this section, and the commission may approve, modify and approve, or disapprove subject to
division (C) of this section, provisions for the incremental recovery or the deferral of any costs that are not being
recovered under the rate plan and that the utility incurs during that continuation period to comply with section 4928.141,
division (B) of section 4928,64, or division (A) of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by the utility as
authorized under that divis'son, has a term, exclusive of phase-ins or deferrals, that exceeds three years from the effective

date of the plan, the commission shall test the plan in the fourth year, and if applicable, every fourth year thereafter, to

determine whether the plan, including its then-existing pricing and all other terms and conditions, including any

deferrals and any future recovery of deferrals, continues to be more favorable in the aggregate and during the remaining
term of the plan as compared to the expected results that would otherwise apply under section 4928.142 of the Revised
Code, The commission shall also determitie the prospective effect of the electric security plan to determine if that effect

is substantially likely to provide the electric distribution utility with a return on common equity that is significantly in

excess of the return on common equity that is likely to be earned by publicly traded companies, including utilities, that

face comparable business and financial risk, with such adjustments for capital stntcture as may be appropriate. The
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burden of proof for demonstrating that significantly excessive earnings will not occur shall be on the electric

distribution utility. If the test results are in the negative or the commission finds that continuation of the electric security

plan will result in a return on equity that is significantly in excess of the return on common equity that is likely to be

eatned by publicly traded companies, including utilities, that will face comparable business and financial risk, with such

adjustments for capital stnzcture as may be appropriate, during the balance of the plan, the commission may tertninate

the electric security plan, but not until it shall have provided interested parties with notice and an opportunity to be
heard. The commission may impose such conditions on the plan°s termination as it considers reasonable and necessary
to accommodate the transition fronl an approved plan to the more advantageous alternative. In the event of an electric

security plan's termination pursuant to this division, the coniniission shall permit the continued defeiTal and phase-in of

any amounts that occurred prior to that termination and the recovery of those aniounts as contemplated under that
electric security plan.

(F) With regard to the provisions that are included in an electric security plan under this section, the commission
shall consider, following the end of each annual period of the plan, if any such adjustments resulted in excessive
eamings as measured by whether the earned return on common equity of the electric distribution utility is significantly
in excess of the return on common equity that was earned during the same period by publicly traded companies,
including utilities, that face comparable business anci financial risk, with such adjustments for capital structure as may
be appropriate, Consideration also shall be given to the capital requirements of future committed investments in this
state. The burden of proof for demonstrating that significantly excessive earnings did not occur shall be on the electric
distribution utility. If the commission finds that such adjustments, in the aggregate, did result in significantly excessive
earnings, it shall require the electric distribution utility to return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective adjustments, the electric distribution utility shall have the
right to terminate the plan and immediately file an application pursuant to section 4928.142 of the Revised Code. Upon
termination of a plan under this division, rates shall be set on the same basis as specified in division (C)(2)(b) of this
section, and the commission shall permit the continued deferral and phase-in of any amounts that occurred prior to that
termination and the recovery of those amounts as contenlplated under that electric security plan; In making its
determination of significantly excessive earnings under this division, the commission shall not considcr, directly or
indirectly, the revenue, expenses, or earninbs of any affiliate or parent eoinpany.

HISTORY:

152 v S 221, § 1, eff. 7-31-08; 2011 H13 364, § I, eff. Mar. 22, 2012.

NOTES:

Section Notes

FFFECT OF AMENDMENTS

The 2011 amendment added the introductory language of (B)(2)(f); added the (13)(2)(f)(i) and (B)(2)(f)(ii)
des'tgnations; and made stylistic changes.

Case Notes
ANALYSIS Constitutionality Application Electric service plans Excessive earnings determinations Factors Jurisdiction
Rate setting

CONSTITUT'IONALITY.
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Chapter 4901-1 Administrative Provisions and Procedure

OAC Ann. 4901-1-16 (2013)

4901-1-16. General provisions and scope of discovery.

(A) The purpose of rules 4901-1-16 to 4901-1-24 of the Administrative Code is to encourage the protnpt and
expeditious use of prehearing discovery in order to facilitate thorough and adequate preparation for participation in
commission proceedings. These rules are also intended to minimize commission intervention in the discovery process.

(B) Except as otherwise provided in paragraphs (G) and (I) of this rule, any party to a commission proceeding may
obtain discovery of any matter, not privileged, which is relevant to the subject matter of the proceeding. It is not a
ground for objection that the information sought would be inadmissible at the hearing, if the in€ortnation sought appears
reasonably calculated to lead to the discovery of admissible evidence. Discovery niay be obtained through
interrogatories, requests for the production of documents and things or permission to enter upon land or other property,
depositions, and requests for admission. The frequency of using these discovery methods is not limited unless the
commission orders otherwise under rule 4901-.1-24 of the,4dministrative Code.

(C) Any party may, through interrogatories, require any other party to identify each expert witness expected to
testify at the hearing and to state the subject matter on which the expert is expected to testify. Thereafter, any party may
discover fiotn the expert or other party facts or data known or opinions held by the expert which are relevant to the
stated subject matter. A party who has retained or specially employed an expert may, with the approval of the
comniission, require the party conducting discovery to pay the expert a reasonable fee for the time spent responding to
discovery requests.

(D) Discovery responses which are complete when made need not be supplemented with subsequently acquired
inforination except in the following situations:

(1) The response identified each expert witness expected to testify at the hearing or stated the subject matter upon
which each expert was expected to testify.

(2) Th:e responding party later learned that the response was incorrect or otherwise materially deficient.

(3) The response indicated that the infonnation sought was unknown or nonexistent and such information
subsequently became known or existent.

(4) An order of the commission or agreement of the parties provides for the supplementation of responses.

(5) Requests for the supplementation of responses are submi:tted prior to the commencement of the hearing.

(6) The response addressed the identity and location of persons having knowledge of discoverable matters.

(lE) The supplementation of responses required under paragraphs (D)(1) to (D)(3) and (D)(6) of this rule shall be
provided within five business days of discovery of the new information.

App. Appx. 000217



OAC Ann. 4901-1-16
Page 2

(F) Nothing in rules 4901-1-16 to 4901-1-24 of the Administrative Code precludes parties from conducting
infortnal discovery by mutually agreeable methods or by stipulation.

(G) A discovery request under rules 4901r1-19 to 4901-I-22 of the Administrative Code may not seek information
from any party which is available in prefiled testimony, prehearing data submissions, or other documents which that
party has filed with the commission in the pending proceeding. Before serving any discovery request, a party must first
make a reasonable effort to determine whether the information sought is available from such sources.

(H) For purposes of rules 4901-1-16 to 4901-1-24 of the Administrative Code, the term "party" includes any person
who has filed a tnotion to intervene which is pending at the titne a discovery request or motion is to be served or filed.

(i) Rules 4901-1-16 to 4901-1-24 of the Administrative Code do not apply to the commission staff.

History; Effective: 05/07/2007,

Rule promulgated under: RC 1 J 1.1 S.

Rule authorized by: RC 4901.13.

Rule amplifies: RC 4901.13, 4903.082. R.C. 119.032 Review date: 02/20/2007 and 09/30/2010. Prior Effective
Dates: 3/1/81, 4/20/01.
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4901-1-25. Subpoenas.

(A) The commission, any commissioner, the1egai director, the deputy legal director, or an attorney examiner may
issue subpoenas, upon their own motion or upon motion of any party. A subpoena shall command the person to whom it
is directed to attend and give testimony at the time and place specified therein: A subpoena may also command such
person to produce the books, papers, documents, or other tangible things desci-ibed therein. A copy of the motion for a
subpoena and the subpoena itself should first be submitted to the attorney examiner assigned to the case, or to the legal
director or deputy legal director, for signature of the subpoena. After the subpoena is signed, a copy of the motion for a
subpoena and a copy of'the signed subpoena shall then be docketed and served upon the parties to the case. The person
seeking the subpoena shall retain the original signed subpoena and make arrangements for its service.

(B) Arranging for service of a signed subpoena is the responsibility of the person requesting the subpoena. A
subpoena inay be served by a sheriff, deputy sheriff, or any other person who is not less than eighteen years of age.
Service of a subpoena upon a person named therein shall be made by delivering a copy to such person, or by reading it
to him or her in person, or by leaving a copy at his or her place of residence. A subpoena may be served at any place
within this state. The person serving the subpoena shall file a return thereof with the docketing division.

(C) The commission, the legal director, the deputy legal director, or an attorney examiner may, upon their own
motion or upon motion of any party, quash a subpoena if it is unreasonable or oppressive, or condition the denial of
such a motion upon the advancement by the party on whose behalf the subpoena was issued of the reasonable costs of
producing the books, papers, documents, or other tangible things described therein.

(D) A subpoena may require a person, other than a member of the commission staff, to attend and give testimony at
a deposition, and to produce designated books, papers, documents, or other tangible things within the scope of discovery
set forth in rule 4901-1-16 of the Administrative Code. Such a subpoena is subject to the provisions of rule 490; -1-24 of
the Administrative Code as well as paragraph (C) of this rule.

(E) Unless otherwise ordered for good cause shown, all motions for subpoenas requiring the attendance of
witnesses at a hearing must be filed with the commission no later than five days prior to the commencement of the
hearing.

(F) Any persons subpoenaed to appear at a commission hearing, other than a party or an officer, agent, or employee
of a party, shall receive the same witness fees and mileage expenses provided in civil actions in courts of record. For
purposes of this paragraph, the term "employee" includes consultants and other persons retained or specially employed
by a party for purposes of the proceeding. lf the witness is subpoenaed at the request of one or more parties, the witness
fees and mileage expenses shall be paid by such party or parties. If the witness is subpoenaed upon motion of the
commission, a commissioner, the legal director, the deputy legal director, or an attorney examiner, the witness fees and
rnileage expenses shall be paid by t-he state, in accordance with section4903.05 nftl2e Revised Code. Unless otherwise
ordered, a motion for a subpoena requiring the attendance of a witness at a hearing shal! be accompanied by a deposit in
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the form of a check made payable to the person subpoenaed sufficient to cover the required witness fees and mileage
expenses for one day's attendance. A separate deposit shall be required for each witness. The deposit shall be tendered
to the fiscal officer of the commission, who shall retain it until the hearing is completed, at which time the officer shall
teqder the check to the witness. The fiscal officer shall attempt to resolve any payment controversies between the
parties. The fiscal officer shall bring any unresolved controversies to the attention of the commission, the legal director,
the deputy legal director, or the attorney examiner for resolution.

(G) If any person fails to obey a subpoena issued by the commission, a commissioner, the legal director, the deputy
legal director, or an attorney examiner, the commission may seek appropriate judicial relief against such person under
section 4903.02 or 4903. 04 of the Revised Code.

(H) A sample subpoena is provided in the appendix to this rule.

H is to ry: E ffecti ve: 05/07/2007.

Rule promulgated under: RC 111.1 S.

Rule authorized by: RC 4901.13.

Rule adnptifies: RC 4901.13, 4901.1>3. R. C. 119.032 Review date: 02/20/2007 and 09/30/2010. Prior Effective
Dates: 3/1/81, 6/1/83, I2/25/87, 4/20/01.
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4901:1-35-03. Filing and contents of applications.

Each electric utility in this state filing an application for a standard service offer (SSO) in the form of an electric
security plan (ESP), a market-rate offer (MRO), or both, shall comply with the requirements set forth in this rule.

(A) SSO applications shall be case captioned as (XX-XXX-EL-SSO). Twenty copies plus an original of the
application shall be filed. The application must include a complete set of direct testimony of the electric utility
personnel or other expert witnesses. This testisnony shall be in question and answer format and shall be in supportof the
electric utility's proposed application. This testimony shall fully support all schedules and significant issues identified
by the electric utility.

(B) An SSO application that contains a proposal for an MRO shall comply with the requirements set forth below.

(1) The following electric utility requirements are to be demonstrated in a separate section of the standard service
offer SSO application proposing a market-rate offer MRO:

(a) The electric utility shall establish one of the following: that it, or its transmission affiliate, belongs to at least
one regional transinission organization (RTO) that has been approved by the federal energy regulatory connnission; or,
if the electric utility or its transmission affiliate doe.s not belong to an RTO, then the electric utility shall demonstrate
that alternative conditions exist with regard to the transmission system, which include non-pancaked rates, open access
by generation suppliers, and full interconnection with the distribution grid.

(b) The electric utility shall establish one of the following: its RTO retains an independent market-monitor
funetion and has the ability to identify any potential for a market participant or the electric utility to exercise market
power in any energy, capacity, andlor ancillary service markets by virtue of access to the RTO and the market
participant's data and personnel and has the ability to effectively mitigate the conduct of the market participants so as to
prevent or preclude the exercise of such market power by any market participant or the electric utility; or the electric
utility shall demonstrate that an equivalent function exists which can inonitor, identify, and mitigate conduct associated
with the exercise of such market power.

(c) The electric utility shall demonstrate that an independent and reliable source of electricity pricing
information for any energy product or service necessary for a winning bidder to fulfill the contractual obligations
resulting from the competitive bidding process (CBP) is publicly available. The information may be offered through a
pay subscription service, but the pay subscription service shall be available under standard pricing, terms, and
conditions to any person requesting a subscription. The published information shall be representative of prices and
changes in prices in the electric utility's electricity market, and shall identify pricing of on-peak and off-peak energy
products that represent contracts for delivery, encompassing a time frame beginning at least two years from the date of
the publication, The published information shall be updated on at least a monthly basis.

(2) Prior to establishing an MRO under division (A) of section 4928.142 of the Revised Code, an electric utility
shall file a plan for a CBP with the coinmission, The electric utility shall provide justification of its proposed CBP plan,
considering alternative possible methods of procurement. Each CBP plan that is to be used to establish an MRO shall
include the following:
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(a) A complete description of the CBP plan and testimony explaining and supporting eacli aspect of the CBP
plan. The description shall include a discussion of any relationship between the wholesale procurement process and the
retai] rate design that inay be proposed in the CBP plan. The description shall include a discussion of alternative
methods of procurement that were considered and the rationale for selection of the CBP plan being presented. The
description shall also include an explanation of every proposed non-avoidable charge, if any, and why the charge is
proposed to be non-avoidable.

(b) Pro fortna financial projections of the effect of the CBP plan's implementation, including implementation of
division (D) of section 4928.142 of'the Revised Code, upon generation, transmission, and distribution of the electric
utility, for the duration of the CBP plan.

(c) Projected generation, transmission, and distribution rate impacts by customer class and rate schedules for the
duration of the CBP plan. The electric utility shall clearly indicate how projected bid clearing prices used for this
purpose were derived.

(d) Detailed descriptions of how the CBP plan ensures an open, fair, and transparent competitive solicitation
that is consistent with and advances the policy of this state as delineated in divisions (A) to (N) of section 4928.02 of the
Revised Code.

(e) Detailed descriptions of the customer load(s) to be served by the winning bidder(s), and any known factors
that may affect such customer loads. The descriptions shall include, but not be limited to, load subdivisions defined for
bidding purposes, load and rate class descriptions, customer load profiles that include historical hourly load data for
each load and rate class for at least the two most recent years, applicable tariffs, historical shopping data, and plans for
meeting targets pertaining to load reductions, energy efficiency, renewable energy, advanced energy, and advanced
energy technologies. If customers will be served pursuant to time-differentiated or dynamic pricing, the descriptions
shall include a summary of available data regarding the price elasticity of the load. Any fixed load provides to be served
by winning bidder(s) shall be described,

(f) Detailed descriptions of the generation and related services that are to be provided by the winning bidder(s),
The descriptions shall include, at a minitnum, capacity, energy, transmission, ancillary and resource adequacy services,
and the term during which generation and related services are to be provided. The descriptions shall clearly indicate
which services are to be provided by the winning bidder(s) and which services are to be provided by the electric utility-,

(g) Draft copies of all forms, contracts, or agreements that must be executed during or upon completion of the
CBP.

(h) A clear description of the proposed methodology by which all bids would be evaluated, in sufficient detail
so that bidders and other observers can ascertain the evaluated result of any bids or potential bids.

(i) The CBP plan sh.all include a discussion of time-differentiated pricing, dynamic retail pricing, and other
alternative retail rate options that were considered in the development of the CBP plan. A clear description of the rate
structure ultimately chosen by the electric utility, the electric utility's rationale for selection of the chosen rate structure,
and the methodology by which the electric utility proposes to convert the winning bid(s) to retail rates of the electric
utility shall be included in the CBP plan.

(j) The first application for a market rate offer by an electric utility that, as of July 31, 2008, directly owned, in
whole or in part, operating electric generation facilities that had been used and useful in this state shall include a
description of the electric utility's proposed blending of the CBP rates for the first five years of the market rate offer
pursuant to division (D) ofsection 4928.142 of the Revised Code. The proposed blending shall show the generation
service price(s) that will be blended with the CBP determined rates, and any descriptions, formulas, and/or tables
necessary to show how the blending will be accomplished. The proposed blending shall show all adjustments, to be
made on a quarterly basis, included in the generation service price(s) that the electric utility proposes for changes in
costs of fuel, purcbased power, portfolio requirements, and environmental compliance incurred during the blending
period. The electric utility shall provide its best eurrent estimate of anticipated adjustrrzent amounts for the duration of
the blending period, and compare the projected adjusted generation service prices under the CBP plan to the projected
adjusted generation service prices under its proposed electric security plan.

(k) The electric utility's application to establish a CBP shall include such information as necessary to
demonstrate whether or not, as of July 31, 2008, the electric utility directly owned, in whole or in part, operating electric
generation facilities that had been used and useful in the state of Ohio.
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(I) The CBP plan shall provide for fiznding of a consultant that may be selected by the commission to assess and
report to the commission on the design of the solicitation, the oversight of the bidding process, the clarity of the product
definition, the fairness, openness, and transparency of the solicitation and bidding process, the market factors that could
affect the solicitation, and other relevant criteria as directed by the comrnission. Recovery of the cost of such
consultant(s) may be included by the electric utility in its CBP plan.

(m) The CBP plan shall include a discussion of generation service procuretnent options that were considered in
development of the CBP plan, including but not limited to, portfolio approaches, staggered procurement, forward
procurement, electric utility participation in day-ahead andlor real-time balancing rnarkets, and spot market purchases
and sales. The CBP plan shall also include the rationale for selection of any or all of the procurement options.

(n) The electric utility shall show, as a part of its CBP plan, any relationship between the CBP plan and the
electric utility's plans to comply with alternative energy portfolio requirements of section 4928.64 ofthe Revised Code,
and energy efficierscy requirements and peak demand reduction requirements of section 4928.66 ofthe Revised Code.
The initial filing of a CBP plan shall include a detailed account of how the plan is consistent with and advances the
policy of this state as delineated in divisions (A) to (N) of section 4928.02 ofthe Revised Code. Following the initial
filing, subsequent filings shall include a discussion of how the state policy continues to be advanced by the plan.

(o) An explanation of known and anticipated obstacles that may create difficulties or barriers for the adoption of
the proposed bidding process.

(3) The electric utility shall provide a description of its corporate separation plan, adopted pursuant to section
4928.17 ofthe Revised Code, including but not limited to, the current status of the corporate separation plan, a detailed
list of all waivers previously issued by the commission to the electric utility regarding its corporate separation plan, and
a timeline of any anticipated revisions or amendments to its current corporate separation plan on file with the
commission pursuant to Chapter 4901:1-37 of the Administrative Code.

(4) A description of how the electric utility proposes to address governmental aggregation programs and
implementation of divisions (I) and (K) of section 4928.20 ofthe Revised Code.

(C) An SSO application that contains a proposal for an ESP shall comply with the requirements set forth below.

(1) A complete description of the ESP and testimony explaining and supporting each aspect of the ESP.

(2) Pro forma financial projections of the effect of the ESP's implementation upon the electric utility for the
duration of the ESP, together with testimony and work papers sufficient to provide an understanding of the assumptions
made and methodologies used in deriving the pro forma projections.

(3) Projected rate impacts by customer class/rate schedules for the duration of the ESP, including post-ESP
impacts of deferrals, if any.

(4) The electric utility shall provide a description of its corporate separation plan, adopted pursuant to section
4928.17 of the Revised Code, including, but not limited to, the current status of the corporate separation plan, a detailed
list of all waivers previously issued by the commission to the electric utility regarding its corporate separation plan, and
a timeline of any anticipated revisions or amendments to its current corporate separation plan on file with the
commission pursuant to Chapter 4901:1-37 ofthe Administrative Code.

(5) Division (A)(3) of section 4928.31 ofthe Revised Code required each electric utility to file an operational
suppoi-t plan as a part of its electric transition plan. Each electric utility shall provide a statement as to whether its
operational support plan has been implemented and whether there are any outstanding problems with the
implementation.

(6) A description of how the electric utility proposes to address governmental aggregation programs and
implementation of divisions (1), (J), and (K) of section 4928.20 ofthe Revised Code.

(7) A description of the effect on large-scale govemmental aggregation of any unavoidable generation charge
proposed to be established in the ESP.

(8) The initial filing for an ESP shall include a detailed account of how the ESP is consistent with and advances
the policy of this state as delineated in divisions (A) to (N) of section 4928.02 of ` the Revised Code. Following the initial
filing, subsequent filings shall include how the state policy is advanced by the ESP.

(9) Specific information
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Division (B)(2) of Section 4928.143 of the Revised Code authorizes the provision or inclusion in an ESP of a
number of features or mechanisms. To the extent that an electric utility includes any of these features in its ESP, it shall
file the corresponding infortnation in its application.

(a) Division (B)(2)(a) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions for the autoinatic recovery of fuel, purchased power, and certain other specified costs. An application
including such provisions shall include, at a minirnum, the information described below:

(i) The type of cost the electric utility is seeking recovery for under division (B)(2) of section 4928.143 ofthe
Revised Code inchiding a summary and detailed description of such cost. The description shall include the plant(s) that
the cost pertains to as well as a narrative pertaining to the electric utility's procurement policies and procedures
regarding such cost.

(fi) The electric utility shall include in the application any benefits available to the electric utility as a result of
or in connection with such costs including but not limited to profits from emission allowance sales and profits from
resold coal contracts.

(iii) The specific means by which these costs will be recovered by the electric utility. In this specification, the
electric utility must clearly distinguish whether these costs are to be recovered from all distribution customers or only
from the customers taking service under the ESP.

(iv) A complete set of work papers supporting the cost must be filed with the application. Work papers must
include, but are not limited to, all pertinent documents prepared by the electric utility for the application and a narrative
and other support of assumptions made in cornpleting the work papers.

(b) Divisions (13)(2)(b) and (B)(2)(c) of section 4928.143 of the Revised Code, authorize an electric utility to
include unavoidable surcharges for construction, generation, or environmental expenditures for electric generation
facilities owned or operated by the electric utility. Any plan which seeks to impose surcharge under these provisions
shall include the following sections, as appropriate:

(i) The application must include a description of the projected costs of the proposed facility. The need for the
proposed facility must have already been reviewed and detet-mined by the commission through an integrated resource
planning process filed pursuant to rule 4901: 5-5-1J5 of the ,4dtnini,strative Code.

(ii) The application must also include a proposed process, subject to modification and approval by the
commission, for the competitive bidding of the construction of the facility unless the commission has previously
approved a process for competitive bidding, which would be applicable to that specific facility,

(iii) An application which provides for the recovery of a reasonable allowance for construction work in
progress shall include a detailed description of the actual costs as of a date certain for which the applicant seeks
recovery, a detailed description of the impact upon rates of the proposed surcharge, and a demonstration that such a
construction work in progress allowance is consistezt with the applicable limitations of division (A) of section 4909.15
of the Revised Code.

(iv) An application which provides recovery of a surcharge for an electric generation facility shall include a
detailed description of the actual costs, as of a date certain, for which the applicant seeks recovery and a detailed
description of the itnpact upon rates of ttic proposed surcharge.

(v) An application which provides for recovery of a surcharge for an electric generation facility shall include
the proposed terms for the capacity, energy, and associated rates for the life of the facility.

(c) Division (B)(2)(d) of section 4928.143 ofthe Revised Code authorizes an electric utility to include terms,
conditions, or cbarges related to retail shopping by customers. Any application which includes such terms, conditions or
charges, shall include, at a minimum, the following inforniation:

(i) A listing of all components of the ESP which would have the effect of preventing, limiting, inhibiting, or
promoting customer shopping for retail electric generation service, Such components would include, but are not limited
to, terms and conditions relating to shopping or to returning to the standard service offer and any unavoidable charges.
For each such component, an explanation of the component and a descriptive rationale and, to the extent possible, a
quantitative justification shall be provided.

(ii) A description and quantification or estimation of any charges, otber than those associated with generation
expansion or environntental investment under divisions (B)(2)(b) and (B)(2)(c) of sectiorr 4928.143 ofthe Revised
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Code, which will be deferred for future recovery, together with the carrying costs, amortization periods, and
avoidability of such charges.

(iii) A listing, description, and quantitative justification of any unavoidable clzarges for standby, back-up, or
supplemental power.

(d) Division (B)(2)(e) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions for automatic increases or decreases in any component of the standard service offer price. Pursuant to this
authority, if the ESP proposes automatic increases or decreases to be implemented during the life of the plan for any
component of the standard service offer, other than those covered by division (B)(2)(a) of section 4928;143 of the
Revised Code, the electric utility must provide in its application a description of the component, the proposed means for
changing the component, and the proposed means for verifying the reasonableness of the change.

(e) Division (13)(2)(f) ofsection 4928.143 of the Revised Code authorizes an electric utility to include
provisions for the securitization of authorized phase-in recovery of the standard service offer price. If a phase-in
deferred asset is proposed to be securitized, the electric utility shall provide, at the time of an application for
securitization, a description of the securitization instrument and an accounting of that securitization, including the
deferred cash flow due to the phase-in, carrying charges, and the incremental cost of the securitization. The electric
utility will also describe any efforts to niinimize the incremental cost of the securitization. The electric utility shall
provide all documentation associated with securitization, including but not limited to, a summary sheet of terms and
conditions. The electric utility shall also provide a comparison of costs associated with securitization with the costs
associated with other forms of financing to demonstrate that securitization is the least cost strategy.

(t) Division (B)(2)(g) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions relating to transmission and other specified related services. Moreover, division (A)(2) of section 4928.05 of
the Revised Code states that, notwithstanding Chapters 4905. and 4909. of the Revised Code, commission authority
under this chapter shall include the authority to provide for the recovery, through a reconcilable rider on an electric
distribution utility's distribution rates, of all transmission and transmission-related costs (net of transmission related
revenues), including ancillary and net congestion costs, imposed on or cliarged to the utility by the federal energy
regulatory commission or a regional transmission organization, independent transmissioti operator, or similar
organization approved by the federal energy regulatory cominission.

Any utility which seeks to create or modify its transmission cost recovery rider in its ESP shall file the rider in
accordance with the requirements delineated in Chapter 4901:1-36 of the Administrative Code,

(g) Division (B)(2)(h)of section 4928.143 ofthe Revised Code authorizes an electric utility to include
provisions for alternative regulation mechanisms or programs, including infrastructure and modernization incentives,
relating to distribution service as part of an ESP. While a number of mechanisms may be combined within a plan, for
each specific mechanism or program, the electric utility shall provide a detailed description, with supporting data and
information, to allow appropriate evaluation of each proposal, including how the proposal addresses any cost savings to
the clectric utility, avoids duplicative cost recovery, and aligns electric utility and consumer interests, In general, and to
the extent applicable, the electric utility shall also include, for each separate mechanism or program, quantification of
the estimated impact on rates over the term of any proposed modernization plan. Any application for an infrastructure
modemization plan shall include the following specific requireinents:

(i) A description of the infrastructure modernization plan, including but not limited to, the electric utility's
existing infrastructure, its existing asset management systein and related capabilities, the type of technology and reason
chosen, the portion of service territory affected, the percentage of customers directly impacted (non-rate impact), and
the implementation schedule by geographic location and/or type of activity. A description of any communication
infrastructure included in the infrastructure cnodernization plan and any metering, distribution automation, or other
applications that may be supported by this communication infrastructure also shall be included.

(ii) A description of the benefits of the infrastructure modernization plan (in total and by activity or type),
including but not limited to the following as they may apply to the plan: the impacts on current reliability, the number of
circuits impacted, the number of customers impacted, the timing of impacts, whether the impact is on the frequency or
duration of outages, whether the infrastructure modernization plan addresses primary outage causes, what problems are
addressed by the infrastructure modemization plan, the resulting dollar savings and additional costs, the activities
affected and related accounts, the timing of savings, other custoiner benefits, and societal benefits. Through metrics and
milestones, the infrastructure modernization plan shall include a description of how the performance and outcomes of
the plan will be measured.
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(iii) A detailed description of the costs of the infrastructure modernization plan, including a breakdown of
capital costs and operating and maintenance expenses net of any related savings, the revenue requirement, including
recovery of stranded investment related to replacement of un-depreciated plant with new technology, the impact on
customer bills, service disruptions associated with plan implementation, and description of (and dollar value of)
equipment being made obsolescent by the plan and reason for early plant retirement. The infrastructure modernization
plan shall also include a description of efforts made to niitigate such stranded investment.

(iv) A detailed description of any proposed cost recovery mechanism, including the components of any
regulatory asset created by the infrastructure modernization plan, the reporting structure and schedule, and the proposed
process for approval of cost recovery and increase in rates.

(v) A detailed explanation of how the infrastructure modcrnization plan aligns customer and electric utility
reliability and power quality expectations by customer class.

(h) Division (13)(2)(i) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions for economic development, job retention, and energy efficiency programs. Pursuant to this section, the
electric utility shall provide a complete description of the proposal, together with cost-benefit analysis or other
quantitative justification, and quantiftcation of the program's projected impact on rates.

(10) Additional required information

Divisions (E) and (F) of section 4928.143 ofthe Revised Code provide for tests of the ESP with respect to
significantly excessive earnings. Division (E) of section 4928.143 ofthe Revised Code is applicable only if an ESP has a
term exceeding three years, and would require an carnings detennination to be made in the fourth year. Division (F) of
section 4928.143 of the Revised Code applies to any ESP and examines earnings after each year. In each case, the
burden of proof for demonstrating that the retuTn on equity is not significantly excessive is borne by the electric utility.

(a) For the annual review pursuant to division (F) of section 4928.143 of the Revised Code, the electric utility
shall provide testimony and analysis demonstrating the return on equity that was earned during the year and the returns
on equity earned during the same period by publicly traded companies that face comparable business and financial risks
as the electric utility. In addition, the electric utility shall provide the following inforination:

(i) The federal energy regulatory commission form 1 (FERC form 1) in its entirety for the annual period
under review, The electric utility may seek protection of any confidential or proprietary data if necessary. If the FERC
form I is not available, the electric utility shall provide balance sheet and income statement information of at least the
level of detail as required by FERC form 1,

(ii) The latest securities and exchange comniission fonn 10-K in its entirety. The electric utility may seek
protection of any confidential or proprietary data if necessary.

(iii) Capital budget requirements for future committed investments in Ohio for each annual period
remaining in the ESP.

(b) For demonstration under division (E) of section 4928.143 ofthe Revised Code, the electric utility shall
also provide, in addition to the requirements under division (F) of section 4928.143 ofthe Revised Code, calculations of
its projected return on equity for each remaining year of the ESP. The electric utility shall support these calculations by
providing projected balance sh.eet and income statement information for the remainder of the ESP, together with
testimony and work papers detailing the methodologies, adjustments, and assumptions used in making these projections.

(Tl) The first application for an SSO filed after the effective date of section 4928.141 ofthe Revised Code by each
electric utility shall include an ESP and shall be filed at least one hundred fifty days before the electric utility proposes
to have such SSO in effect. The first application may also include a proposal for an MRO. First applications that are
filed with the commission prior to the initial effective date of this rule and that are determined by the commission to be
not in substantive compliance with this rule shall be amended or refiled at the direction of the commission. The
commission shall endeavor to make a determination on an amended or refiled ESP application, which substantively
confonns to the requirements of this rule, within one hundred fifty days of the Eling of the amended or refiled
application.

(E) Subsequent applications for an SSO may include an ESP and/or MRO; however, an ESP may not be proposed
once the electric utility has implemented an MRO approved by the commission.

(F) The SSO application shall include a section demonstrating that its current corporate separation plan is in
cornpliance with section 4928.17 ofthe Revised Code, Chapter 4901:1-37 of the Administrative Code, and consistent
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with the policy of#he state as delineated in divisions (A) to (N) of section 4928.02 ofthe Revised Code. If any waivers
of the corporate separation plan have been granted and are to be continued, the applicant shall justify the continued need
for those waivers,

(G) A complete set of work papet•s must be filed with the application. Work papers must include, but are not
limited to, all pertinent documents prepared by the electric utility for the application and a narrative or other support of
assumptions made in the work papers. Work papers shall be marked, organized, and indexed according to schedules to
which they relate. Data contained in ttie work papers should be footnoted so as to identify the source document used.

(H) All schedules, tariff sheets, and work papers prepared by, or at the direction of, the etectric utility for the
application and included in the application tnust be available in spreadsheet, word processing, or an electronic non-
image-based format, with formulas intact, coinpatible with personal computers. The electronic form does not have to be
filed with the application but must be made available within two business days to staff and any intervening party that
requests it.

History:Replaces: 4901: I -35-03,

Effective: 05/07/2009.

R. e. 11 9. 032 review dates: 09/30/20 t 3.

Promulgated Under: 111,15.

Statutory Authority: 4928.06, 4928.141.

Rule Amplifies; 4928.14, 4928.141, 4928.142, 4928.143.

Prior Effective Dates: 5/27/04.
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Ohio Rules Of Evidence
Article H. Judicial notice

Ohio Evid. R. 201 (2013)

Review Court Orders which may amend this Rule.

Rule 201..7udicial notice ofadjudicative facts

(A) Scope of rule.

This rule governs only judicial notice of adjudicative facts; i.e., the facts of the case.

(B) Kinds of facts.

A judicially noticed fact must be one tiot subject to reasonable dispute in that it is either (1) generally known within
the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources wbose
accuracy cannot reasonably be questioned.

(C) When discretionary.

A court may take judicial notice, whether requested or not.

(D) When mandatory.

A court shall take judicial notice if requested by a party and supplied with the necessary infornlation.

(E) Opportunity to be heard,

A party is entitled upon timely request to an opportunity to be heard as to the propriety of taking judicial notice and
the tenor of the matter noticed. In the absence of prior notification, the request may be made after judicial notice has
been taken.

(F) Time of taking notice.

Judicial notice may be taken at any stage of the proceeding.

(G) Instructing jury.

In a civil action or proceeding, the court shail instruct the jury to accept as conclusive any fact judicially noticed. In
a criminal case, the court shall instruct the jury that it may, but is not required to, accept as conclusive any fact judicially
noticed.

NOTES:

Staff Notes

Rule 201, in its entirety, reflects existing Ohio practice and, except for the added clarifying language to subdivision
(A) which is not intended to result in contrary construction, is identical to Federal Evidence Rule 201.
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Ohio Evid. R. 201

RULE 201(A) SCOPE OF RULE.

Page 2

"I'he addition of the phrase "i.e., the facts of the case " to subdivision (A) is intended as a clarification of the phrase
"adjudicative fact " which was not considered as sufficiently self-descriptive. While the °'adjudicative fact" phrase has
great merit, its history is one of innovation by Prof. K.C. Davis (see McCortnick § 328 (2d ed. 1972)) and does not
necessarily carry with it an immediately discernible judicial meaning. It is not intended that the Federal Advisory
Committee comments describing the term and its implication be any less relevant. See Advisory Committee's Note to
Federal Evidence Rule 201(a).

Subdivision (A) limits the opel-ation of the rule to adjudicative facts and does not apply to "legislative facts, " i.e.,
those facts which have relevance to rules of decision or legislative construction and not to the facts necessary to the
determination of events in a particular case. An example of "legislative facts " would be the effect of segregation upon
children of minority races in determining constitutionality of segregated schools, Brown v. Board ofEducation (1954),
347 US 483, 98 LEd 873, 74 SCt 686. Subdivision (A) limits the operation of the rule to adjudicative facts and does not
apply to °'Iegislativefacts, " i,e., those facts which have relevance to rules of decision or legislative construction and not
to the facts necessary to the deterinination of events in a particular case. An example of "legislative facts " would be the
effect of segregation upon children of minority races in deter ►nining constitutionality of segregated schools, Brown v,
Board of Education (1954), 347 US 483, 98 LEd 873, 74 SCt 686

Given the limitation of application of the rule to adjudicative facts, no amendments or modifications were
necessary respecting Civ.R. 44.1 or Crim.R. 27 adopting by reference the provisions of Civ,R 44.1, relating to notice of
foreign law. The rule does not in any way limit the power of a court to take notice of the law of its or another
jurisdiction. If a court cannot take judicial notice of relevant law pursuant to Civ. ft. 44.1, the rule does not alter that
circumstance and the law will be subject to proof in the ordinary course. Likewise, if a law is szdbject to notice under
Civ.R. 44. 1, it is not limited in any way by the evidence rule.

RULE 201(B) KINDS OF FACTS.

Subdivision (B) delineates the kind. of facts which may be judicially noticed. The formulation in the rule reflects the
common law development of the type of facts which may be judicially noticed including prior Ohio law. Riss &
Company v. Bowers (1961), 114 OApp 429, 19 002d 451, 183 NE2d 786.

There are two categories of facts subject to judicial notice. Rule 201(13)(1) applies to adjudicative facts generally
known within the territorial jurisdiction. This category relates to the type of fact that any person would reasonably know
or ought to know without prompting within the jurisdiction of the court and includes an infinite variety of data from
location of towns within a county to the fact that lawyers as a group enjoy a good reputation in the conimunity. 210
Jur2d Evidence §§ 16, 18.

A second class of facts subject to judicial notice is provided by Rule 201(B)(2). These are facts capable of accurate
and ready determination. There is no need that such facts are also generally known in the coonmunity, each of the two
classifications being independent of the other. The type of fact contemplated by201(13)(2) includes scientific, historical
and statistical data which can be verified and is beyond reasonable dispute. Such bas been the law in Ohio and, again,
there is an infinite variety of facts of scientific or historical nature that have been judicially noticed, thereby avoiding
the necessity of proof on such issues. See 210 Jur2d Evidence §§ 51, 63 and 68 for a compendium of such cases in
Ohio.

The rtile reflects prior Ohio law.

RULE 201(G) INSTRUCTING .TURY,

`TJhile this subdivision essentially reflects prior Ohio law, attention is invited to the unique problems ofjudicial
notice of matters going to an element of an offense in criminal cases. In State v. Bridgeman (1977), 51 OApp2d 705, 5
003d 275, 366 NE2d 1378; the court, in dealing with the necessity to charge on the elements of a crime, whether or not
contested by the defendant, established the right of a defendant to have all elements of the case subject to an explicit
finding by the jury. The principle would clearly apply to matters subject to judicial notice that go to an element of the
defense and the rule does not alter the requirement that the jury find defendant guilty beyond a reasonable doubt as to
each element of the offense including any matters of which judicial notice was taken.

Moreover, in Bridgeman the court held that such error is plain error and need not be objected to by counsel under
Crirn.R. 30 and Crim, R. 52(B).
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Cross-References to Related Stattites

Judicial notice of classification of municipal corporations, RC § 703.23.

Page 3

Notice of law relating to organization and power of corporations of other states in cases by or against foreign
corporation, RC § 1703.21.

Ohio Rules

Judicial notice, proof of official record, Civ.R. 44.1; C'rim.R. 27.
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As Introduced

127th General Assembly

Regular Session

2007-2008

Senator Schuler (By Request)

A BILL

S. B. No. 221

To amend sections 122.41, 122.451, 3706.01, 3706.02,

3706.03, 3706.04, 3706.041, 3706.05, 3706.06,

3706.07, 3706.08, 3706.09, 3706.10, 3706,11,

3706.12, 3706.13, 3706.14, 3706.15, 3706.16,

3706.17, 3706.18, 4905.31, 4905.40, 4928.02,

4928.05, 4928.14, and 4928.17 and to enact

sections 1551.41, 4928.111, 4928.141, 4928.142,

4928.64, 4928.68, and 4928.69 of the Revised Code

to revise state energy policy to address electric

service price regulation, new bonding authority

for advanced energy projects, advanced (including

renewable) energy portfolio standards, energy

efficiency standards, and greenhouse gas emission

reporting and carbon control planning

requirements.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

2

3

4

5

6

7

8

9

10

11

12

13

14

ls

Section 1. That sections 122.41, 122.451, 3706.01, 3706,02, 16

3706.03, 3706,04, 3706.041, 3706.05, 3706.06, 3706.07, 3706.08, 17

3706.09, 3706.10, 3706.11, 3706.12, 3706.13, 3706.14, 3706.15, 18

3706.16, 3706.17, 3706.18, 4905.31, 4905.40, 4928.02, 4928.05, 19

4928.14, and 4928.17 be amended and sections 1551.41, 4928.111, 20

4928.141, 4028.142, 4928.64, 4928.68, and 4928.69 of the Revised 21

Code be enacted to read as follows: 22
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S. B. No. 221
As lntroduced

infrastrr -rning facili ies The 1 n ha1Z filed

trnder an anblicatiQn under section 4902.16 of thg Rev•spd Code

Sec. 4928.14. (A) Aftei- its fta^^ee;^i develepmenkc per-.ied, an An

electric distribution utility iri this state shall provide

consumers, on a comparable and nondiscriminatory basis within its

certified territory, a mar'-^et banstandard service offer of all

competitive retail electric services necessary to maintain

essential electric service to consumers, including a firm supply

of electric generation service. G';^h ^FF„.... ,.i...li i..

£ede.

t ,

Pempet-Iti,,=e biddingp:FeeessPi-ier- te aa^taa^^1^ tite
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As Introduced

a-va'

, the The offer is

subject to approval or modification and approval by the public

iltilities mmi i n foll ow' i ; r.

with the commigsiQr, initially not later than six marths aftgr, the

effective date of the amendment gf this section 12y Qf lhp,

h aener-al asoambly, The l' gation shall b-e sub'ect to sLich

filing and procedural requirements as the Co,mmissicZn shall

pr ri r l. rrd r The r l includQ transition rules

necessary for the initial _i.mplementation of this section as so

amended.

(B) The standard service offer shall provide for either of

the fo3.l gwina;

(1) An offer, known as an electric security plan, which shall

inc lude the i o f the v lu ion gf `h ifig generatin-q

facilities to be used in ^rr vidi.ng retail electric qeneration

service and the basis of the cost of rendering cienaration service

usin^[ those facilities, ag those bases shall be defir)ed bv the

commission by rule or order. yaluation of facilities under the

rlale or order shall factor in the extent ta which the uti],itv

received transition reven?aes under section 4928.40 of the Revised

g,Qde and the ext nt to wh i ch Lhg fa ili es h v depKegiated

over time. Further, prices under the plan may include amounts for

s a'fi d o s iin not .`mi i h or both

th^ fcZllowinq:

(a) Environmental com liance costs associated with lhos

facilities as determined by the commission;

(b) Costs incurred by the utility on or after Januarv 1,

2009. in the cQnst.rzjctiQn of any aPngrating facility that is

oated in this ad that, w't s a in^ h r 49
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the Revised Code to the contrary, the commission determines and

certificates the negd for on the basis of resourrP blanning

projections developed in accordance withpolicies and grc2c^dures

the commisgion shall prescribe by rule.

(2) An offer, known as a market rate option, under which . he

utility's standard service offer rices eridi. a1 r

cdetermined throucth an oen, competitive biddina process.

(C)(1) Nothing in this section precludes a utility for wh3rh

an aupl catder division (B)(1) of this s i. n has been

ar,}2rQvgr1 by the commission from later filing an agnlication under

division (B)(2) of this section, or vice versa,

(2) If the commission disapproves aqtanA^2zd _ggrvic^ off^r

filed in an initial a-op lication llr^,^er, divigion(B) (2) of this

section, the utility shall then immgdiately file an anplication

undgr division (B)(1) of this section.

(D) (1) Subject to divigioo-i (D)^2) of this sect-ion1 thg

commission by order may apnrove or modify and approve the standard

service offer contained in glny application if it finds b!2tb gf the

follqwina°

The r and the .rices it e li har and

reasonalZle and in furtherance of the sta^& ]2Qligy specified in

section4928.02 of the Revised CQde.

(b) The utility is in combliance with section 492$.141 of the

Revised Code.

In its order, the commission shall prescribe any rec,^;uuirements

for thQ utility as it cgnsidera neceg.9ary to implement the state

policy and shall provide the term of the offer and a schedule and

the procedural and s v terms and conditions for periodic

commzsaion reviewof thg approved offer. In tha rase of an offer
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1552

1553
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1560

consisting of a market rate option under division (B) (2) af-t-Ytis 1561

section, such review shall nrovide for reconciliation of the 1562
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standard service offer prices t2 ensure that they are illst and

reasonable n̂ d in furtherance of the state ,ipolicys8ecif;ed in

section 492$,02 of the Revised Code:

(2) Regarding a standard service offer consistinq of a market

rate option under divi A o i n

shall nQt agprove the offer unless the u il; y add.itionallv

demonstrates all of the fallowing:

(a) The rglQvant marketg aZg suh.;ect to effective

9mPetiti n that urDose the n h 1

factors nrescribed in divisior} ^D) of section 4928.06 of thg

Revised Cocle,

jbL ]:he utility does not impose unreasonable or

di m` r costs undue r ens on generatign service

competition within its qeneration service territory.

(c) The offer will not impose undue price increases on

consumeLs,

(d) The offer is reasonable on both a short- and l4ng-term

basis.

Power purchaseg g offer

reasonable.

(a) Regar!jincany standard service offer consisting of an

electric security plan in an apglication filed bv an utility that

transferred all or oart of its ger,eration faciliti.es to an

affiliate of the ilit nd t the x nt a tho iz federal

1 w the mmi i n als . ns i rower oupply or cfeneration

sgr_yir.e cgntragta r reements betwg,-en h utility and any .f its

affiliates or between the utility and the holdina company owning

or cqntrollij2„a the utility.

(E) A utili.ty's initial standard service offer apmroved under

this section as amended by of the 127th general assembly
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^hall.take effecG on the date the commission gha1.1 specifyip thsjt

r ran on that datg, hall sMpersede any prior authority

aranted by any law of this state under which the utility orovzded

services described in division (A) of this section to consumers.

Nothing in this section }2recludes commission approval under this

section of a standard service offer similar !;cZ that in effeci-,.

under such^riog aurhQrity`

(F) The failure of a supplier to provide retail electric

generation service to customers within the certified territory of

the electric distribution utility shall result in the supplier's

customers, after reasonable notice, defaulting to the utility's

standard service offer filed under division (A) of this section

until the customer chooses an alternative supplier. A supplier is

deemed under this division to have failed to provide such service

if the commission finds, after reasonable notice and opportunity

for hearing, that any of the following conditions are met:

(1) The supplier has defaulted on its contracts with

customers, is in receivership, or lias filed for bankruptcy.

(2) The supplier is no longer capable of providing the

service.

(3) The supplier is unable to provide delivery to

transmission or distribution facilities for such period of time as

may be reasonably specified by commission rule adopted under

division (A) of section 4928.06 of the Revised Code.

(4) The supplier's certification has been suspended,

conditionally rescinded, or rescinded under division (D) of

section 4928.08 of the Revised Code.

(G^) Nothrync,^in this section limits an elecr^c distribution

utility providing competitive retail electric service to e1pctrig

load centers within the certified territorv of another such

utilitv.
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As Passed by the Senate

127th General Assembly
Regular Session

2007-2008
Sub. S. B. No. 221

Senators Schuler (By Request), Jacobson, Harris, Fedor, Boccieri, Miller,

R., Morano, Mumper, Niehaus, PadgetC, Roberts,lNilson, Spada

A BILL

To amend sections 122.41, 122.451, 3706.01, 3706.02,

3706.03, 3706.04, 3706.041, 3706.05, 3706.06,

3706.07, 3706.08, 3706.09, 3706.10, 3706.11,

3706.12, 3706.13, 3706.14, 3706.15, 3706.16,

3706.17, 3706.18, 4905.31, 4905.40, 4909.161,

4928.01, 4928.02, 4928.05, 4928.06, 4928.12,

4928.14, 4928.15, 4928.16, 4928.1-7, 4928.18,

4928.20, and 4928.21, to enact sections 1551.41,

4928.111, 4928,141, 4928.142, 4928.64, 4928.68,

and 4928.69, and to repeal sections 4928.31,

4928.32, 4928.33, 4928.34, 4928.35, 4928.36,

4928.37, 4928.38, 4928.39, 4928.40, 4928.41,

4928.42, 4928.431, and 4928.44 of the Revised Code

to revise state energy policy to address electric

se,vice price regulation and to provide for new

bonding authority for advanced energy projects,

advanced (including sustainable resource) energy

portfolio standards, energy efficiency standards,

and greenhouse gas emission reporting and carbon

control planning requirements.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

1

2

3

4

5

6

7

8

9

10
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13

14
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20
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As Passed by the Senate

holding of those investigations or hearings, or in the making of

those orders, the commission is functioning under agreements or

compacts between states, under the concurrent power of states to

regulate interstate commerce, as an agency of the United States,

or otherwise.

(2) The commission shall negotiate and enter into agreements

or compacts with agencies of other states for cooperative

regulatory efforts and for the enforcement of the respective state

laws regarding the transmission entity.

(E) If a qualifying transmission entity is not operational as

Page 62

1901

1902

1903

1904

1905

1906

1907

1908

1909

1910

contemplated in division (A) of this section, division_(A)(13) of 1911

section 4928.34 of the Revised Code, or division (G) of section 1912

4928.35 of the Revised Code, the commission by rule or order shall 1913

take such measures or impose such requirements on all for-profit 1914

entities that owxi or control electric-transmission facilities 1915

located in this state as the commission determines necessary and

proper to achieve independent, nondiscriminatory operation of, and

separate ownership and control of, such electric transmission

faci^lities on or after the starting date of competitive retail

electric service.

Sec. 4928.14. (A) After its market development period, an An

electric distribution utility in this state shall provide

consumers, on a comparable and nondiscriminatory basis within its

certified territory, a market based standard service offer of all

i916

1917

1918

1919

1920

1921

1922

1923

1924

competitive retail electric services necessary to maintain 1925

essential electric service to consumers, including a firm supply 1926

of electric generation service. Such offer shall be filed with the 1927

public utilities commission under section 4909.18 of the Revised 1928

Code. 1929

(B) After that market development period, each electric 1930

distribution utility also shall offer customers within its 1931
p, pp . 0238
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certified territory an option to purchase competitive retail 1932

electric service the price of which is determined through a 1933

competitive bidding process. Prior to January 1, 2004, the 1934

commission shall adopt rules concerning the conduct of the 1935

competitive bidding process, including the information 1936

requirements necessary for customers to choose this option and the 1937

requirements to evaluate gualified bidders. The commission may 1938

require that the competitive bidding process be reviewed by an 1939

independent third party. No generation supplier shall be 1940

prohibited fromparticipating in the biddîn- process, provided 1941

that_any winning bidder sha11 be considered a certified supplier 1942

for purposes of obligations to customers. At the election of the 1943

electric distribution utility,_ and approval of the commission, the 1944

competitive bidding option under this division may be used as the 1945

market based standard offer required^y division (A) of this 1946

section. The commission may determine at any time that a 1947

competitive bidding process is not required, if other means to 1948

accomplish generally the same option for customers is readily 1949

available in the market and a reasonable means for customer 1950

participation is developed, 1951

(C) After the market development period, the (B) Beginning 1952

the first day of January of the calendar___year. that follows the 1953

scheduled expiration of an electric distribution utility's rate 1954

plan, the standard service offer of the utility, for the purpose 1955

of compliance with division (A) of this section, shall consist of 1956

all of the following: 1957

(1) As to each customer class, the total charges to customers 1958

under that rate plan that are in effect, as filed with the 1959

commission, on the first day of February of that year of 1960

expiration, exclusive of any charges for transmission and 1961

distribution services; 1962

( 2 ) As to each customer class, any adjustments for co t
APIX
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are incurred b-y the utility, the recovery of which are pursuant to 1964

an applicaticn authorized by the commission under the rate plan, 1965

and that qo into effect on or after that first day of February and 1966

before that first day of January; 1967

(3) As to each customer class, ariy adjustments for deferred 1968

costs authorized by commission order, to the extent not included 1969

under divisions (B)(1) and (2) of this section; 1970

(4) As to the specific customer, any price applicable to that 1971

customer that was approved by commission order under section 1972

4905.31 of the Revised Code issued prior to October 28, 2007, 1973

exclusive of the transmission and distribution service components 1974

of that price. As used in divisions (B) and (D) (2) (a) of this 1975

section, "rate plan" means the standard service offer order in 1976

effect on the effective date of the amendment of this section by 1977

S.B. 221 of the 127th general assembly. 1978

(C) For the 2urpose of complying with division (A) of this 1979

section, beginning on the effective date of the amendment of this 1980

section by S.B. 221 of the 127th general assembly and pursuant to 1981

filina requirements the commission shall prescribe by rule, a 1982

utility may file an application for commission approval of a 1983

modified standard service offer. Upon that filing, the commission 1984

shall set the date and time for hearina, send written notice of 1985

the hearing__to the utility, and publish notice of the hearing one 1986

time in a newspaper of general circulation in each county in the 1987

service area affected by_the application. 1988

D)(1) Sub-iect to division (D) of this section, a standard 1989

service offer proposed under division (C) of this section, and 1990

herein designated an electric security plan, shall adjust a 1991

utility's standard service offer relative to changes in one or 1992

more costs incurred by the utility to serve jurisdictional load in 1993

this state and specified in the application. An adjustment for a 1994

change in a capitalized cost shall also include a just and ^Appx-OODM
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reasonable return on that cost. The amount of any adjustment under 1996

division (D) of thi.s section shall be offset by any decrease in 1997

costs, excludinq reductions in amoritization relating to costs 1998

recovered through a regulatory transition charge authorized by the 1999

commission as of February 1, 2008, and by any change in 2000

kiiowatt-hours sold that are associated with serving 2001

jurisdictional load in this state. Costs, as determined by the 2002

commission, may include, but are not limited to, any of the 2003

followinq: 2004

(a) Environmental compliance costs for one or moresecified 2005

generating facilities, as determined by the commission, except 2006

those included under division (D)(1)(c) of this section; 2007

(b) The cost of fuel for one or more specifiecl generating 2008

facilities or of purchased power; 2009

(c) The cost of construction of one or more new, specified 2010

generating facilities that, superseding Chapter 4906. of the 2011

Revised Code, the commission determines and certificates the need 2012

for as to the standard service offer on the basis of resource 2013

planninq 2rojections developed in accordance with policies and 2014

procedures the commission shall prescribe by rule; or the cost, in 2015

excess of two hundred fifty million dollars, of construction of an 2016

environmental retrofit to a specified, then-existinggeneratinq 2017

facility. A price adjustment for such a new facility or 2018

environmental retrofit shall be consistent with section 4909.15 of 2019

the Revised Code and consistent with section 4909.18 of the 2020

Revised Code as applicable; and, subject to such terms and 2021

conditions as the commission prescribes in an order issued under 2022

division (D)(6) of this section, shall be for the actual life of 2023

the facil 2024

(d) 0perating, maintenance, and other costs, includwng taxes; 2025

(e) Costs of investment in one or more specified generating 2026

App. Appx. 000241
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2027

(f)Costs of providing standby and default service pursuant 2028

to divisions (A) and (H) of this section. 2029

However, costs under division (D) of this section shall 2030

exclude forfeitures, administrative or civil penalties, fines, 2031

court costs, and attorney's fees associated with violations of or 2032

noncompliances with federal or any state's environmental laws or 2033

with facilities' permits. 2034

A standard service offer that includes costs under division 2035

(D) (1) (a) , (b), (d), (e), or (f) of this section may provide for 2036

automatic increases or decreases in the standard service offer 2037

price, but, in the case of a cost under division (D)(1)(d) of this 2038

section, only if the cost was outside of the utility's control or 2039

responsibility. 2040

In the case of an advanced energy technology or facility 2041

under section 4928.142 of the Revised Code, the costs of which are 2042

included in a standard service offer as authorized under this 2043

division, the -portion of the standard service offer price 2044

attributable to those costs shall be bypassable by a consumer that 2045

has exercised choice of supplier under section 4928.03 of the 2046

Revised Code, but bypassable only to the extent the commission 2047

determines that the advanced energy technology or facilities 2048

im lemented by that supplier are comparable to that implemented by __2049

the utility, tznder section 4928.142 of the Revised Code as of the 2050

issuance of an order under division (b)(6) of this section, for 2051

the purpose of the utility's compliance with division (A) of 2052

section 4928.142 of the Revised Code. 2053

(2)(a) For the purpose of a utility's initial application 2054

under division (D)(1) of this section, the adjustment for a 2055

parti.cular cost shall be determined using a baseline measure of 2056

that cost as of the first day of February of the calendar year in. 2057

App. Appx. 000242
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which the utility's rate plan is scheduled to expire. 2058

b) If a utility continues to provide its sta.ndard service 2059

offer pursuant to an electric security plan, for any later such 2060

application by the utilit^, the baseline measure shall be the 2061

cost, and the associated kilowatt-hours sold, as determined under 2062

the utility's then-existing approved plan. With regard to a 2063

generating facility under division (D)(1)(c) of this section, 2064

associated decreases in cost and changes in kilowatt-hours sold 2065

shall include, but are not limited to, retirement Qf all or part 2066

of any other generating facility, the cost of which had been 2067

included in the utility's rate base p:^ior to the effective date of 2068

the amendment of this section by Sub. S.B. 221 of the 127th 2069

general assembly or was included under division (D)(1)(c) or (e) 2070

of this section. 2071

(3) A standard service offer under division (D)(1) of this 2072

section may specify the standard, factors, or methodology that the 2073

commission shall use for the purpose of division (E)(2)(c) of this 2074

section and within such timeframe as the commission specifies in 2075

its order under division (D)(6) of this section, if the utility 2076

later files an application pursuant to division (E) of this 2077

section. 2078

(4) Regarding an application filed under division (D)(1) of 2079

this section by a utility that transferred all or part of its 2080

generata..nq facilities to an affiliate of the utility and to the 2081

extent authorized by federal law, the commission may consider 2082

purchased power or other contracts or agreements between the 2083

utility and any of its affiliates or between the utility and the 2084

holdin^ company_owning or controlling the utility. 2085

(5) For the purpose of division (D) of this section, if the 2086

utility has entered into a contract or agreement with an affiliate 2087

for the provision of a comnetitive retail electric service, the 2088

commission shall treat as a cost of the utility under the App^Aw)(,Q



Sub. S. B. No. 221
As Passed by the Senate

Page 68

security plan the affiliate's costs of providing that service. 2090

(6) The burden of proof under division (D)(6) of this section 2091

shall be on the utility. The commission by order may approve or 2092

modify and approve a standard service offer under division (D)(1) 2093

of this section if it finds both of the following: 2094

(a) The offer and the prices it establishes are just and 2095

reasonable as to each customer class and are consistent with the 2096

policy specified in section 4928.02 of the Revised Code. 2097

(b) The utility is in compliance with section 4928.141 of the 2098

Revised Code. In its order, the commission shall prescribe such 2099

requirements for the utility as the commission considers necessary 2100

for the utility to implement applicable objectives of the policy 2101

^ecified in section 4928.02 of the RevisedCode. The order also 2102

may provide a schedule and the procedural and substantive terms 2103

and conditions for periodic commission review of theapproved 2104

offer. 2105

(E)(1) As authorized under this division, a standard service 2106

offer proposed under division (C) of this section, and herein 2107

designated a market rate option, shall require that the utility's 2108

standard service offer price be determined_periodicaliy through an 2109

open, competitive biddi.ng process. Prior to the approval of such 2110

an offer under division (E)(2) of this section, the utility shall 2111

conduct such competitive bidding for the purpose of establishing 2112

the original price under the offer. 2113

(2) The burden of proof under division (E)(2) of this section 2114

shall be on the utility. The commission by order shall approve or 2115

modify and approve the standard service offer under division 2116

(E)(1) of this section if the comnussion determines all of the 2117

following are met: 2118

(a) The offer and the prices it establishes are j ust and 2119

reasonable as to each customer class and are consistent witk__th5 __ a„„2a,24
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2121

(b) The utility is in compliance with section 4928.141 of the 2122

Revised Code. 2123

(c) With respect to generation service, the relevant markets 2124

are subject to effective competition. For that pur^ose and except 2125

as otherwise provided under division (D)(3) of this section, the 2126

commission shall consider the factors prescribed in division (D) 2127

of section 4928_06 of the Revised Code and such other or 2128

additional factors as the commission may prescribe by rule. The 2129

commission shall prescribe by rule the methodology it will use to 2130

evaluate whether the effective competition standard under division 2131

(E)(2)(c) of this section is met. 2132

(d) The standard service offer price for a customer class as 2133

determined under competitive biddxng under division (E)(1) of this 2134

section is more favorable than, or at least comparable to, its 2135

price-to-comDare for that class. That. price-to-cornpare shall be 2136

the--- price that the commission shall determine for the comparable 2137---------

time period and in the manner of an electric security plan under 2138

division (D) of this section. 2139

In its order, the commission shall prescribe such 2140

rec^uirements for the utility as it considers necessarv for the 2141

utility to implement applicable objectives of the policy specified 2142

in section. 4928.02 of the Revised Code. The order also--may proyide 2143

the procedural and substantive terms and conditions for periodic 2144

commission review of the approved offer. That review shall provide 2145

for the reconciliation of the standard service offer price to 2146

ensure that the price is just and reasonable as to each customer 2147

class and consistent with the j?olicy specified in section 4928.02 2148

of the Revised Code. 2149

(F) A utility's standard service offer approved under this 2150

section shall take effect on the date the ission shall ci 2151

px. aO®245App
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in the approval order and, on that date, the newly approved offer 2152

shall supersede the prior standard service offer of the utility. 2153

(G)(1) Nothin. in this section precludes a utility for which 2154

a standard service offer under division (D) of this section has 2155

been approved_ by the commission in accordance with this section 2156

from later filing an application under divisior. (E) of this 2157

section, or vice versa. 2158

(2) The commission has no authority to require a utility, for 2159

which it has ever approved a market rate o]Rtion standard service 2160

offer under division (E) of this section, to file an application 2161

under division (D) of this section. 2162

(H) The failure of a supplier to provide retail electric

generation service to customers within the certified territory of

the electric distribution utility shall result in the supplier's

customers, after reasonable notice, defaulting to the utility's

standard service offer filed under division (A) of this section

until the customer chooses an alternative supplier. A supplier is

deemed under this division to have failed to provide such service

if the commission finds, after reasonable notice and opportunity

for hearing, that any of the following conditions are met:

(1) The supplier has defaulted on its contracts with

customers, is in receivership, or has filed for bankruptcy.

(2) The supplier is no longer capable of providing the

service.

(3) The supplier is unable to provide delivery to

transmission or distribution facilities for such period of time

as may be reasonably specified by commission rule adopted under

division (A) of section 4928.06 of the Revised Code.

(4) The supplier's certification has been suspended,

conditionally rescinded, or rescinded under division (D)

2163

2164

2165

2166

2167

2168

2169

2170

2171

2172

2173

2174

2175

2176

2177

2178

2179

2180

2181

of section 4928.08 of the Revised Code. App ApPx p
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(I) Nothing in this section limits an electric distribution 2183

utility providing competitive retail electric service to electric 2184

load centers within the certified territory of another such 2185

utilitv. 2186

Sec. 4928.141. Durina a proceedin2 under section 4928.14 of 2187

the Revised Code and upon submission of an appropriate discovery 2188

request, an electric distribution utility shall make available to 2189

the requesting party every contract or agreement that is between 2190

the utility or any of its affiliates and a party to the 2191

proceedin, consumer, electric services company, or political 2192

subdivision and that is relevant to the proceeding, subject to 2193

such protection for proprietary or confidential information as is 2194

determined appropriate by the public utilities commission. 2195

Sec. 4928.142. (A) Subject to division (B) of this section, 2196

an electric distribution utility by the end of 2025 shall provide 2197

a portion of the electricity supply required for its standard 2198

service offer under section 4928.14 of the Revised Code from 2199

advanced energy. That portion shail equal twenty-five per cent of 2200

the total number of kilowatt-hours of electricity supplied by the 2201

utility to any and all electric consumers whose electric load 2202

centers are located within the utility's certified territory. 2203

However, subject to division (B) of this section, nothing in this 2204

section precludes a utility from providing a greater percentage. 2205

The advanced energy supply shall be consistent with the following 2206

rements: 2207

(1) At least half of the advanced energy implemented by the 2208

utility by the end of 2025 shall be generated from sustainable 2209

resources as defined in section 3706.01 of the Revised Code and 2210

shall include solar power. The remainder shall be suppliedfrom 2211

advanced energy facilities as defined in divisions (X)(1) to (4) 2212

of section 3706.01 of the Revised Code. _ Ana- ADpx nU024]
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To amend sections 4905.31, 4928.01, 4928.02, 4928.05, 1

4928.09, 4928,14, 4928.17, 4928.20, 4928.31, 2

4928.34, 4928.35, 4928.61, 4928.67, 4929.01, and 3

4929.02; to enact sections 9.835, 4928.141, 4

4928.142, 4928.143, 4928.144, 4928.145, 4928.146, 5

4928.151, 4928.24, 4928.621, 4928.64, 4928.65, 6

4928.66, 4928.68, 4928.69, and 4929.051; and to 7

repeal sections 4928.41, 4928.42, 4928.431, and 8

4928.44 of the Revised Code to revise state energy 9

policy to address electric service price 10

regulation, establish alternative energy 11

benchmarks for electric distribution utilities and 12

electric services companies, provide for the use 13

of renewable energy credits, establish energy 14

efficiency standards for electric distribution 15

utilities, require greenhouse gas emission 16

reporting and carbon dioxide control planning for 17

utility-owned generating facilities, authorize 18

energy price risk management contracts, and 19

authorize for natural gas utilities revenue 20
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The failure of a

supplier to provide retail electric generation service to

customers within the certified territory of -tbe -4n electric

distribution utility shall result in the supplier's customers,

after reasonable notice, defaulting to the utility's standard

service offer filed under d4:v494:en (A) -o€ t-his seetten sectiona

492$ 141 4928 142 and 4928 i:43 of the Ravised Code until the

customer chooses an alternative supplier. A supplier is deemed

under this d:-v^sieR section to have failed to provide such service

if the commission finds, after reasonable notice and opportunity

for hearing, that any of the following conditions are met:

44-y-A , The supplier has defaulted on its contracts with

customers, is in receivership, or has filed for bankruptcy.

i2-)-J-B.L The supplier is no longer capable of providing the

service.

-(-3-}--LQI The supplier is unable to provide delivery to

transmission or distribution facilities for such period of time as

may be reasonably specified by commission rule adopted under

division (A) of section 4928.06 of the Revised Code.

-f-4+-LD-L The supplier's certification has been suspended,

conditionally rescinded, or rescinded under division (D) of

section 4928.08 of the Revised Code.

Sec . 4928 141 (A) Beginning Jqnuary 1, 2009 an electric

on utility shall rgvi on com. r .l
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nQndiscriminatory ba$is within its cerlified territory, a

market-based standard service offer of a11 competitive x"etail

elQg,tric..g^ervicQs n r" tr=

tQ cgrisumers i.ncluciing-a firm suppIly of electric generation

rviP T end, the 2jectric 's r'' ion utility shall

gRplv to the ubl:ic uti ' s mmission to establi.sh the s n ard

oervice offer in accordance with s i n 4928,142 or 43 f

the R v• ed Cocle and, is r . n l im negusly

under iaoth sections except that thg uts lity' s first standard

rvi fF r application a minimum shall ingl 'j' n r

rti . 4928,143 f t h R vi. On standgrd serzjf_Q

affer authorized in accordance with sec ion 422$.142 or 4928 143

v' S_erve as the lutility's rvi ce

offer for the purpo"se of cgmpliance with this section; and that-

Stanciar_d ser.vice offer aball5Qrva as the utility's default

standard seYvire offer for the pijrpose of section 4928 1.4 DL_t_he

H.w v r our n v• n D of

4928,143 R vi e d

December 31, 2008, shall contin!,jg to ^g in Qffect for the subject

2jer,tric ^ iatr" the duration fh 1 nj

(B) The commission shall set the time for hearing of a filina

undg^,r s@ction 4928 142 or 492QL 14,3 of the Revised Code, send

written h distKibution

uti.litva and pu.blish nQtice in a newspaL&r of creneral circul - ^>n

in gagh c n in the utility's certifig!j terit r. The

mmi sion shall adopt r 1 r filings nc r those

sections.

Sec 492$ .142 (A) For the pur .^ose of cQmalyinct with section

4228,1 4 1 i f rhia

' i n and, n
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of divisio ( A ) section 42 I4 :. Revised Codg, an

ri ijri i n ility may es sh a G rd rv'

offer 12riQg for retail elect ric genera ' rserviQg that is

deliveKed to the utility under a market-rate offer,

(1) Thg arke -r te offer shall be determined throuah a

competitive biddina ,process that provi-dgs for all of the

fo?.lowi.na :

(a) Onen, fair:and trans aen competilive sQlir-itation;

(b} rlear product defini.tz.onZ

(c) St.andardizg^d bid evaluatiqr criteria;

v r iah an in Pn nt third parl

the solicitation, administer the bidding= and ensure that the

^ri ri a vi ' of this s ion

gtrg met;

(e) Evaluation of the submitted bids priqr to the selection

of the least-cost 12id winner or winpgrg^,

rti n alipp li er hall be pgohibited fr m j^artiri. iD

in the biddina roc§^ss,

(2) Th^^ publi.c utilities .m.mi io n modify rules, or

adont n w rl n ar 'h condugt f tha

m i.tive bidding roc and th a' nbidd r

which rules shall fogitgr supplier 2articij2ation in the bid"

L^ggces,^ and hgll sis ir2ment of,dimision

(A) (1) of this giection,

(B) Prior to initiating a competiti ve bidding nrocess for a

m!2rk^t-rate c2ffg^ ]an!^er division (A) of this seclignL the electric

distri utd.on i_li ty shall file an ap li a iQn with the

commission. An el ectric ¢istribulion utility may file its

ap-olication with v

i n
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and, as thQ commiss.ion determines necessary, the utility shali

irr.m d" l onfor o thp, rul nth ir takijlg

effect,

under this ivi i n shall. deta-il l tri

i ri }" ' r o ed complianca i recuirements

of division (AI(1) of this section and with commission rules under

iv" of this s i..n and n h

following requirgmgntg r m.e=-

(1) The electric distribution utility or its transmissLon

sermiae faffiliat^ lon s l nmt" s i. n

rio been aipprovgd the fed rI energy

reculatorv commission; or th.ere-,qtherwise is comparable and

nondiscrj--minajoKv s h ri

121 Any such reaional transmi5siQn organi zationhas a

market-monitor function andtheabilit,y to tak-e act,ig]2s to

a.dentifv and mit-iaate market power or the electric distribution

utility 's Qondgctz r s imi lar m

exi5ts ilit

conditions and mit.i.gate conduc asso,,^iated the exer is f

market pQwer,

(3) A publig^hgd source of information is avaiiab7 eDub' il y

or throuh subsc i tion hat iden ifi r.icin inf .rm ti n for

r on- off-peak energy proauctgi that ar

ggntracts r. 1iv ry inning two from

of h n. re .l r basis,

The commission shall ini.tiate a proceedina and, within ninety

days f filing h ll d rmine ' rd r

Whether the electric distribtation utklityand its market-rate

offer meet all of the fore oinot r ir m n s. If the findin

ositive i i

m iiv i f+-h. f' nin ... s n
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r m r r h mm" i h r r h"l r

electric i r ti r. Iltility afic n

remedied in a timely manner to the gQmmissiQn's satisfactisn•

othgrwise, the l c distribulign l" ahall .th rgw the

anglication, wev er if is m. d and the

n"n is i ive and ais if the ^ ric di tributi n utilit

m i a s fi-lin n r thia n n i n 4928,143

Qf ha Revised o he utility shall nQ:L i j.

competitive bzd unt_il at least one hundred twenty days afi;.2r the

fili.na dale of those ap lir tions

fQ) n the competitive bi

authori=d__by_diyision.q A n' B in `

tr, purl2ose f div' on D of this sectign, the ommi in shall

e 1 a - w' that r es

such l a, re ri r il r

c2mmission, shall be the electric distribution ut:^lity's standard

rvi g h c mmi i f re h

third en r the n. n cQmpgtiti've

bioiding process for the market rate offgr, determines that one or

more of the following criteria wPKe nQt met:

h ti^^n oversubsgribed,

Zuch that thQ amownt of suRp1y bid upon was greater than thg^,

amount of the load bid out,

(2) There were four qr more bidders

1 as w n v-fiv cent the

one or more ersons othar Ihe r.i i ri i n u il't .

Al in r !alectric t s

re^jjjjt of qr related to the c4mpeti tive ba,dd:f.na pKocess or to

ro . rin gener4tion rvi tQ,Provide the s tandard service

i l n energy

all other r d t and ^^erviggs roc r of h
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rr v bi din d

t ndar ic rri PurDose. h

comrcission shall an-orove a reconciliation mechanism ot her

r., ver erha = i n of m mh

utility.

(D) The first a-oplication filed under this sectign by an

e].e riQ di ribu ion utility that _2_* of thg f^fgcti.ve date of

this sectign, !1irectlx !2wns in whole or in part orzeratiag

electric aenerating facilities 'rbat had been used and useful in

r i s L re tha a r i nof h ' n r

^i!arvir,Q offer load + ' r fi1v f.the market

c m i' nd ivi:i n A hi_ as

follows• ten 1?2r cent of the load in year one and not less than

twenty per cent in year two, thirty three,--forl;y

r fi f riv n`

with th r n es the commission shail determ'ne tual

r each e r f yeara h n r

service f r 12rice elgctric .n gr i n rv.i N

this first application shall be a propQrtionate blend ofthe bid

price and the generation service price for thg remaining standard

load, which l r ri shall

glggtric i n utility's m. receLit ^Landard v' ff

price, adjusted upward or downward as the commissiori detgrmines

reason^b e rlalgtive to tre juriSdictional pprtion Qf any known

and measurable n the lev.l of any or more of the

f llowina costs a r fl n h r mo r n an ar rvice

offer price:

(1) The electric dis:LributiQn utility's prudentlv incurred

gost of fuQl u d o pr4duGe e .r;c_irvL

(2) 1^s i2=deL1t1i1c11rred 3?urcbc^^ecl ioOWQr Cnsts•

(3) Its costs of satisfying thgsupl2ly and demandportf lio
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r^^auirements of hi in ]. i.n g li i

r n l nd n r ffi i nc requirQmgnts;

4 Its nt with eriv-ironmental

Laws and reg-ulation.2.

In makina an3, adjustment tg the most recent s^andard service

offer price on the bas.is of costs described in division (D)C4) of

this agc*4.ion the commission shall consider the benefits that may

beeome available to the elegtric distribution utility as a resglt

of or in connecti,on with the gosts included in the adjustment,

in l in but not limited to, h li. ' mi

credits or its receipf of tax bengfits or of^^her benefits, and

accordingly, the commission may impose such conditions on the

'u, ment to

with the associated cost rgs-ponsib^litv

Additionall.v, the coMmias#.Qn may adjust the electric

distribution utility's most recent standard service offer price bv

r b1 amgUat h h cgmmi*sign ' n

n :ces r. ad i1i '

financi.al integrity oz to ensure thgt the resultina revenue

ava^.' lab1e to fhe utility for orovidinq the standard ^ervice of^^

in 'e result, indirectly,t in

takina of bronertv without compensati.on puruant to Secfion 19 of

hi Th electrig i.s .ri + i '

has the fdm.n r in that any m nt to its mQG

rec nt standar^j f.~ ff r ri ior n p with

this division. The c-ommission'5 d termination of tht, 1rir

ili ' rvig f. r'

shall exclude any oreviously authorized allowance for transition

costs with such gxcllisiorbeinri effective on and After the date

h nge is h U1 ' ra,e l n

E' B the e blendgd b' n Pr
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reauirement of this section, the commission may alter

.ro ive1 rtions specified in that division t

mitigate any effect of an abrunt chanae in the electric

distribution utility's standard service offer price that wou]d

otherwise resu7t in general or with reggect to any rat!2 grou,por,

rate schedule but for such alteralio .`Anyaugh alteration shall

made not more oft n than QQMMigQion 1l

not, by altering thoge proportions and in any event, cause the

duration of the blending j2ericd to exceed ten years as gounted

from the effective date of the approved mark,t rate offer.

Additionally, any such alteration shall be limited to an

alteration affecting the prospective prgportions used durincr Lb?,

blendincperiod and shall not affect any blending proportion

-oreviously approved and applied by the commi.ssion under this

division.

(F) An glgctric distributiQn utility that has received

commission apiproval of its firgt appli,^;gtion under division (C) of

this section shall nqt, nQr aver shall be authorized or reqlzl.'red

commission to, file an appligaLign nr section 4 28 143

of the Revieed Code.

gec 4928,143 , (,A) For thepurpose of coMlYing withsection

e EeLrised Code an 1 ctri i ri tion iti1i

file an application V ]^-Liblic utilities mmis ion approval

electric security plan as grescribed under division(B) of this

section. The utility may file that apDlication z^rior to the

effective date of any rules the commissioz^ may adont fsr the

pur,-oose of this section, and, as the commission determines

necessary, the utility immediately shall conform its filingto

those rules uipon j;heir !;!akinq effect.

B Ntwithstan i any hr rQvi ion of Title XLIX o

RPvised Code to the contrary excent djvj.sion (D) of this section:
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S12An eleqtric security 32lan shall includeprovisiQng

rela in the sup ly and pricing o f 1 ri ner tion servicg,

In additiqn, if the pronosed electric security -olan has a term

lonaer than three year^, it shall include grovisions in the plan

to nermit the ommi i n to te h plan pursuant to divi ' n

of this section and any transitional conditions that shoulel be

do t by the commission if h r

authorized under that division,

(2) The plan may provide for or include, without limitation,

any of the follqwinq;

(a) Automatic recoveryof the electric distribution uj;,ility's

Costs of fuel used to qenerate the elegtricity_ supplied under the

offer: purchased power suonlied under the qffer, includina the

cost of energy and capacity, iaLid inc].udi ng purchased power

acauired from an affiliaia> emission allowances• and federally

Mandated c.arbon or energv taXes;_

(b) A.r aon l ll .w an fQr n r i n wgrk i n 32roares

for any of the electric distribution utility's cost of

rcnstrurring an electric cteneratinct facilitv or for an

gnvir4nmental expenditure for any electric generating facility of

thQ l ric distribution utility, provided h e

or the expenditure occuKs on orafter January 1, 2009. An.y such

allgwanc shall be subject to the construction worh in procrress

a1 1 nwanra limitsItions of divisiQn (A) of section 49Q2 . 15 of the

Revised Code excepi; that the commission may authorize s ch ar

al'owancg upon the incurrence of the cQst or accurrence of the

^xg„anditure. No such allQwange for cleneratina facility

construct.ion shall be authorized, however, unless the commission

first determines in the proceeding tha; there is neec3, for the

facilitv based on resource planning nrojgQtiong submitted by 4hP

electric distribution utility. Further, no such allowance shall be

authorized lanless he facility's n ructi n w thri2ugh
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acombetitive bs.d process regard;ng which nrocess thg commission

mav adopt rules An allowance a,ppprov,d i-inder divisiQn (B) (2) (b1 of

thio i n h li h as a nonb assa 1 c ar e f r

the life of the facility

Th establishment o f non b rch r f r h

life of an electric aeneratirg facil;ry that is owned or oj2Qr^rPd

by tra electric dis*ribution utility was sou.rced throuah a

competitivP bid larocess subject to anys;lch rules as the

gommisaion adonts under divigion (B)(2)(b) of this section and is

n wl. useful n or_,gftQr . n. ary 1 2 whic-h hg e

shall cover all costs of the utilitv specified in the ap lication

excludina costs recq ered through a surchargg uncler division

_(B) ( 2 ) (b) of this secti.on However, no surcharae shall be

authorized unless the commission first determines in the

Qroceeding that therC is need for rhe faqzl%ty based on resource

plannin oro-jection submitted by the elec*ric distriblit,on

II.tility. Add` l if r h '-horized for a f i1i

-pursuant to 121anapproy,11 urdPY divi5ion (C) of this section an

as a condition of the continuation of the s]jrcharcrg the elgq+-r? c

d1stribution utility shall de,licate tQ the Ohio consumers bearing

the surcharge all the electricity cgenerated by that facility.

Before the commigsiQn authorizt-s anv surcharcrepurslaant to this

division, it may n' r lil the ff..ts of an

decommissioning, deratings, and retiremer,lts.

(d) Provisions for the decommissioninq, dgratinq,, or

rgtirement of an electric g,gY eratina fa ititv

(e) Terms co,n i ions or charges relatina to limitations on

customer sho]2ning for retail Plpctrigaener3ts.on service

bypagsability, stan k- r oupplQmentdl D-ower rvi

default s,^rvicg carryincs cgsts amortiza*iQaperiods and

accounting or deferrals, includincfLature recovery of such

deferrals as would have the effect of stabi.lizi}g or providina
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certairitv reqardina retail electric service•

(f) Allromatic increases or dPcreases in any comDonen^. of the

standard service offer br Ĵce.

(g) Provisions for the electric distribution utility to

securitize any phase-in inclusive of carrying charggs of the

ut1lity's standjrd service of f'2r price which tahase in ig

auth.orized in accordance with section 492^.144 of the Revised

Co d r.vi ` the recovery f the utility's ' f

securitization. It tbe cornmission's order includes such a

phase-in the order also shall Drovide for the creation of

reaulatorv assets nursuant to generally accQi2ted accgunting

princinle$J bv authorizing the deferral of incurred costs equal to

the amo3znt not ^:ollected glus carryina charges on that amount,

Further, the order shall authora ze the col.legtion of those

deferrals throuqh a nonbypassable curcharcre or the utilitv'G

rates.

(h) Provisions relatingtQ transmissYon an^illgiry,

congestion or any related service reauired for the standard

sgrvice offer. incl provisiong for thg v^ry

of gugh ervi e t t th glpgtric di t i i n ili in. n

or after that date pursugnt to the standard service offer;

1i) Provisions recrardinQ the utility's istril^ution seKrvice

i r . l in witho im' i aLid n wi ho ndin an prpVisigri of

Title XLIX of the Revised Code to the contrary, provisions

regardincr l issue rgtemakinct. a revenue lin m h n' m

or any ot,her incentive ratemaking, and provisiQns reaardina

distribution infrastructure and modernization incentives for the

electriY distribution util^*y The latter may include a lona-term

energy delivery infrastructure modernization plan for that ju,tility

or anv plan providina for the utility's recovery of c ŝ ts.

i r venue shared savings, avoided cos.

Page 33

981

982

983

984

985

986

987

988

989

990

991

992

993

994

995

996

997

998

999

1000

1001

1002

1003

1004

1005

1006

1007

1008

1009

1010

1011

lust and reasonableKa4e of return on suG,h jnfrgtstructurg 1012

App. Appx. 000252



Sub. S. B. No. 221
As Reported by the House Public Utilities Committee

modernization.

PrQvisions n r w'ch the 1 ri itri ion ut'lit

mav im-olPment econ mic develo-Dment job retention and enerav

efficiencv proctrams which provisions may allocate proararm costs

across all classes of c4zgtomers of the utility and thosg of

electric distribution ut;litig^s ir the gamg hczlding company

Byst e m ,

(C)(1) The burdPn of prgof in the proce ding shall be on the

.1 r.i distribution u'lit . The mm' nh lI i r er

^.inder this division for an initial application under this sPrt; sn

not later than one hundred taentv days after the anplication's

filina date and for anv subseauent ataplication by the u.tility

under this sectionj n:ot 7.ater, than two hundred sventy-five davs

after the anolication's filinct dsite Subj,ect to division (D) of

his section thg^ cQmrsiGsion v order sha11 ap,prgve or modifv and

api2rQve an applieation filed under divisiQn (A) of this seaLion if

i fin ttiar. h 1 ri ri 1 n apprgvgd, i 1 in

its bricing and gll other terms and condit-ions including^

f rr s an r e r l i f v

the r a e som red to the ex2a,-,ted r ults th

otherwis$ appl y under section 4928 142 of the Revised Code

Additi52ndlly, if the c mmi .i n vnolic h.t

cgntains asurcharge under division (B)(2)(b) or (c) of his

section, the commi_ssion sl^all ensure that the benefits derived for

ary gurpose for which the surcharge is establisYed arP reserved

an made vila l h r h surcharcre. Otherwisa,

the commission by order shall disapprove the applic ion

If h m' ' r Modif v n applicatiQLI,

under div' i.o 1 f'-' i n th 1 i distributioa

utilitv mav withdraw the appli a ion, her bv termi.nating it, and

may file a new standard service offer under Lhis section pr a
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standard service offer under section 4928 142 of the Revised Cgde

(b) If the utility t^rminates an a^^lication pursuar̂ }t^,n

division (C) (2_) (a) of thig section cr if the commissiQn

disapgroves an application uncZer divigion (C)(1) of this section

the commission shall issue sus ord rasis necessary to conrnug

the nrovisioxs terms and conda ions of the utility's most r c,Rnr

gtardard service offer, a1cZg, with any expected ircrea,ges or

decreases f 1 cogts from th-ose contaiaed in th-at fer un '1

,a subseauent offer is authorized pur5uant to this section or

section 4928 142 of the RQviGed Code respectively.

(D) Reg ing the ratg plan reguirement of division (A) of

section 4928 141 of the Reviqed gode, if an electric digtribution

utilitv that has arate glan that extendg heyond December31,

2008 files an aoplication under *his section for the purpose of

its combliaaice with division (A) of section 492$ 141 of the

Revised Code, that rate nlan and its terms and conditions are

h r in ror ed into its -prop 1 i ecuri 1 n n

shall continue in effect until the date scheduled under the rate

lan for i ir i n h or.ion f the 1 ri r"

plan shall not be sub-ject to commission approyal or disapproval

under division (C) of this section However, that utility tnav

its electric r't a hi i e

cOmmiasion may anprove rr^odify and anprove QK di sa-onrove suhjert

to division (C) of this section,Drovisions for the incremertal

recovery or the deferral o any co5tsthat are not bein,g reGover-d

under the ratg 32lan and that the utility incurs dugina tha,t

cQntinuation period to comply w't3 h section 4928 141 division rB)

pf section 4928 64 or division (A) of section 4928 66 of the

Revi gd Code.

(E) If an electric secylrl i*v T)1an appr,ĉved under division (C)

of this section. except one withdrawn by the utility u h rized

under h vi io h r usive of h -i
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deferrals, that exceeds three years from the effective date of the

plan, the commigsion ahll test the plan in the fourth year,

if . li ble every r h wh Y: r

tlie nlan, including its then-existing nricing and all other terms

and conditions, including any deferrals and any future recovely of

deferrals, continues to be favorable in the aagregate and during

the emaining term of the 1 n gm r the x +- d 1ta

that would otherwise apply under segtion 4928 142 of J;he Revised

Code. If the results rin the ng iv- the mmi ion may

Germirate the electric security mlan but not until it shall have

provided interested parties with notice and an opportunity to be

heard, The commission may iMpose sugh cQnditions on the plan's

termination as it considers reasonable and ngpessary to

accommodate the transition from an approved 32lan to the more

advgntagegi^s altQrna,.tive. In the event of an elgctric se=guri y

ulanla terminatiQ,,n pursuant to this divigion, the commission shall

per it the ggnLiniag:d aI and phase-in any h

occurred prior, to that termination and the recovery of those

amounts as conte,mplated under that e1eg ric security plan.

Sec. 4928.144. The pUblic utilities commission by_ order may

authorize anyj1ugt and reasonable ^phaso-in of any electric

distribution utility rate Qr price established Ilnder sgctions

4928.141 to 4928.143 of the Revised Code, and inclusive of

arryin ch n the commission consi r n r ensure

rate or price stability for consumers. If the commission's order

includg^s such a phase-in, the order also shall 12rovide for thf.-

creation of regulatory assets, by authoriZigIa th!2 def^rrral of

incurreLl costs

charaes on that amount. Further, the order shall authorize the

collection of those deferrals through a nonbypassable surchar.cLe on

any such rate ĉ^r-Dr.ice so established fQr thf-. electric
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(127th General Assembly)
(Amended Substitute Seraate Bill Number 221)

AN ACT

To amend sections 4905.31, 4928.01, 4928.02, 4928.05,

4928.09, 4928.14, 4928.17, 4928.20, 4928.31, 4928.34,

4928.35, 4928.61, 4928.67, 4929;01, and 4929.02; to

enact sections 9.835, 3318.112, 4928.141, 4928.142,

4928.143, 4928.144, 4928.145, 4928.146, 4928.151,

4928.24, 4928,621, 4928.64, 4928.65, 4928.66, 4928.68,

4928.69, and 4929.051; and to repeal sections 4928.41,

4928.42, 4928.431, and 4928.44 of the Revised Code to

revise state energy policy to address electric service price

regulation, establish alternative energy benchmarks for

electric distribution utilities and electric services

companies, provide for the use of renewable energy

credits, establish energy efficiency standards for electric

distribution utilities, require greenhouse gas emission

reporting and carbon dioxide control planning for

utility-owned generating facilities, authorize energy price

risk management contracts, and authorize for natural gas

utilities revenue decoupling related to energy

conservation and efficiency.

Be it enacted by the General Assembly of the State of Ohio:

SECTTON 1. That sections 4905.31, 4928.01, 4928.02, 4928.05, 4928.09,
4928.14, 4928.17, 4928.20, 4928.31, 4928.34, 4928.35, 4928.61, 4928.67,
4929.01, and 4929.02 be amended and sections 9.835, 3318.112, 4928.141,
4928.142, 4928.143, 4928.144, 4928.145, 4928,146, 4928.151, 4928.24,
4928.621, 4928.64, 4928.65, 4928.66, 4928.68, 4928.69, and 4929.051 of
the Revised Code be enacted to read as follows:

Sec. 9.835. (A) As Usedjlth1ssectiol^
111 "Encrev prjce risk manilgemglil cnntraet9P means a a~qntracl that
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applicable, the appropriate amended documents filed under division (A)(3)
of this section. Such refiling shall occur during the month of December of
every fourth year after the initial filing of a document under division (A)(1)
of this section.

(3) If the address of the person filing a document under division (A)(1)
or (2) of this section changes, or if a person's agent or the address of the
agent changes, from that listed on the most recently filed of such documents,
the person shall file an amended document containing the new information.

(4) The consent and designation required by divisions (A)(]) to (3) of
this section shall be in writing, on forms prescribed by the public utilities
commission. The original of each such document or amended document
shall be legible and shall be filed with the commission, with a copy filed
with the office of the consumers' counsel and with the attocney general's
office.

(B) A person who enters this state pursuant to a summons, subpoena, or
other form of process authorized by this section is not subject to arrest or
service of process, whether civil or criminal, in connection with other
matters that arose before the person's entrance into this state pursuant to
such summons, subpoena, or other form of process.

(C) Divisions (A) and (B) of this section do not apply to any of the
following:

(1) A corporation incorporated under the laws of this state that has
appointed a statutory agent pursuant to section 1701.07 or 1702.06 of the
Revised Code;

(2) A foreign corporation licensed to transact business in this state that
has appointed a designated agent pursuant to section 1703.041 of the
Revised Code;

(3) Any other person that is a resident of this state or that files consent
to service of process and designates a statutory agent pursuant to other laws
of this state.
Sec. 4928.14. ,
. . . . s9 o ...

,

^«d-« a ... AtSPI[l 1 Qltt.. D e e„7 Gv,.1

,
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9

pr-ohibited. . . . bidding .^..s, . . . .

abligmielis • .. . . . . . . . . A

find appmyal of e eamtttissiaii , the eampOitive
division fflay a-9 the market-bets-01 SIM. a

gefiefally t-he same aptiaii fef eusteffiefs is feadily ayffil"-61-
md ft i-easeiiable mettm5 fet- eu5tamer pai4ieipmian is developed.

(G) Afte period, ^JIg failure of a supplier to
provide retail electric generation service to customers within the certified
territory of the gn electric distribution utility shall result in the supplier's
customers, after reasonable notice, defaulting to the utility's standard service
offer f4e4 under sectiorrs 4928 141 4928 142
and 4928,14 ofthe Revised Code until the customer chooses an alternative
supplier. A supplier is deemed under this divisio section to have failed to
provide such service if the commission finds, after reasonable notice and
opportunity for hearing, that any of the following conditions are met:

H-)kW The supplier has defaulted on its contracts with customers, is in
receivership, or has filed for bankruptcy.

(4)a The supplier is no longer capable of providing the service.
(-3jLQ The supplier is unable to provide delivery to transmission or

distribution facilities for such period of time as may be reasonably specified
by commission rule adopted under division (A) of section 4928.06 of the
Revised Code.

(4)UD The supplier's certification has been suspended, conditionally
rescinded, or rescinded under division (D) of section 4928.08 of the Revised
Code.

Sec 4928 141 (A) Beginni.ng, ,Ianu 2QQ9, an glectr1c d15tr' ition
utiliir.y shall provide co su ers, on,g comnarable and nondiscriminaLorv
basis withil] its certifi^d xgrritorv a 5tandard serviStg Offer of all com^et'ji,yg
retail l^ c ri i e n i t l e . t ic s i
consumers, including a firm supply of electric "neration aervice To that
end, the eloctric diatdbution trtility shall ap,pl,y to tha pul?lic utilities

App. Appx. 000258
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eommission to establEsh the slandarri serv;cP of fer in mcordanrP with
sef,tion -gr 4 l4 fh discretion,
ma„y.- a12121v simultaneously under both secti^ns, except that the a,t;htv'^ frst

an.,rd sgryice offer gVl^ci tion at minimum shali includP a filjti.g under
section 4928 143 of the Revi e,CqdeLOnlX ast ndard rvi ^^tf^^
authorized in accordanre wirh section 4928 142 or 4928 143 of the Revised

r v, standard r u os
r.^mplianca with this section, and tha1 standard seryice offer shll sgrve as
the utilitv's default standard service offer for the n'arposP of seetion 492$.14

A standard service offer under section 4928.142 or 4228.143 of the Reviseri
C'ode shall excl de a reviQg$ly &Ihorized allowances for transition
ss it r

altmano isscheduled to end un er th ut,ilitv's rate nlan
(B) The comrnissi n shall 5et the time fnr hgarin^ of a filin uncier

4228. 142 4928.143 .. h R i no-ic
the h aring to thg eleg ic di ib'lion utility, and nublish notice in a
^^papr^of gene._ ral rirculation ingach countv in the utility's cewfird
territory, The commission shall ado,pt rules rgg_ardi g filings under those
sections.

Sec. 4928.142. (A) For the bu ose of comply ing with section 492 141
of the .Revised Code and suWggt to divisign (D) of this section and, as
gapplicable. subject to the r= 12Iart r?,quirexnent of division (A) of section
4928 141 ofthe Fevised Ud , an elgctric, rlistriburinn utilitv may O,lat,1;

(1) The markgt-ra off^rsha.ll be determined thrpugh a competitive
biddingnrocess that pt°ovides fa all Q the gllQtuinff-

(a) Qnen fair and tranep^rent cQm^gti jY?, 2gQlicitation•
(b) Clear 12roduct definition:

id ti. n r that the priteria ifi in
division (A)(1)(a) to (c) ofthiQlipnarg mgt;

App. Appx. 000259
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(0 Evaluation of the submitted bi sprigr to the seleQIion of the
lea -cos bid winner or winners,

No aeneration supplier sha.11 bg 12robibited from participating in T,lig
bid___ ding process.

fi2) T`he public utilitio commissign shall jmdif,y rules, or ado12 nPw
rules as ngcessaly, concerning the conduct of the competitive bidding
process and the q4aalifications of bidders,which rules shall foster ^unolier
participation in the bidding nrocess ilad shgll be consistent witb- thg
requirements of division (A,}(I) ofthis section

(B) Prior to initiating a competitive bidding nrocess for a mu et-rat^
offer i i l ric di^tributign ul' h ll
fle an application with the commission, An electric disIr^^ition ufilitv ma,v
file its ap l'ication with thg co^1.11^CiQn prior IQ thP effective datP of the
commission rules reauired under division (A)(2) of this sectiQn and, as the
gQmmission deterrnines necessar,y,thgutility, shall immediatelv!;-onform its
iling to the rules unon their taking ^fe fect

An apblieation under this divisiot} shall detail the el"tric distribution
utili 's prQpgEgd comaiiange with the reQuirements of division (A)(l) of

with r di-vision (A)(2) of this n
and demonstrair, that all of the ftallowing ,requirernmts xLmet•

(,1) 'j'he plectric distribution utilitXor its transmi^sion service aftili=
belonizs to at least one regional transmjgsipn organization that has been

r t mrrgy 1 i h r o-themise
omparable and nondiscrirnirtatory access t4lhP electric transmission grid

(2) Any such reeiongltransrnission oreani2atign has a market-monitor
funaion n h ` l ' n mitieak mr

h. tri i ri ion iti "' or similar r
monitoring function gxist5 Aiih ggmmensutrabilitv tcZ identi_fv and
M.QnitQr mrkt cni'g and mitigate ia .wihh x i
gf market laower.

(3) A nublished source of iilformation is available publicly or throuah
subscripiion that identifies 12ricing infgr„m;ation for traded elecIricitv on and
off-peak enerizy r r r dt-fflym inn'n
two ^!^u from the date of the publication and is updated on a r ular basis

The commission shall initiate a broceeding and, within ninetv davs aft^r
the 41212lication's filin date sh,111 ete 'e bv order whether the electric
distribution utility and its market-rate Q^r mge1 all of the for^going
reQuiremimt If te Ending is rso it,i'ye the electric distribut.ion utaJitv mav
initiate iy If is n i

mi . i in the order shall

App. Appx. 000260
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distribution utilitv shall withdraw the an,p1iggion Hm,vever if such remedy
t n n in i i `ti I i elegtric
distribution utility made a simultaneousfiline undgr this section and svrtipn
4928.143 of the Revised Code, the utility sh^l npt initiate its eom-oetitive
bid until at (ost one }tundred jiftrv d4, after the filing date of those
aPp(ica.tion .

di isi k commissign shall s 1
winner or winners of that proCess, and such selected bid or bids as
nrescribed as retail rates by the commission shall be the etertric distributinn
iliy'ss r i mmi

the third alen ar day folloAine the poncluaign of the gom,petitive bidditia
12rocess for tlp, mgrkgt = offer,dgj^grminPsthat one gr more of the
following cri ri =re nQ m t°
Each h

h n h nth of-ttjQAL tu
D-UL

(2) There were four or more bidders
(3) At least twentv-five er cgnt of the load is bid ul2on by one or more

12ersons gLber lhan the elggtric distribution utilitv
All g,psu incurred by the electric distribution utility as a result of

^padl^^ an costs gf all otherproducts an^ ^,eryjGeS r̂ ocured as a reautr
h mp iive bidding shall be timely

standard aeryice offer 12rice, and, f-Qr that 12UMose tlg commission shall
apprQye a recQnciliation mech ni m, qth@r recovery mechaniam r a
QQmb'ination of auch mech nism for g rti^lity,

in w o,.Ie or in nar ^eLgilIg electric generating facilities that had been used
and useful in ^his gtate sh 111 require t at aportion of that utility'a standarcl
service offer load for the first five vear f the markel re affer-k
wm ii 1 n rdi ` i section s. n
of te load in year orte and not less than ^ven^ ^er cent in year two, thi rt„v
j2g-r cgul in ygar three, foa per cent in yar four,and fiftyper cent in year
fi r commi i gn

App. Appx. 000261
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v i 1 pglliQn f known
and measiirable changea frQm the level ia y one or more of the follQmLigg
costs as reflected in thattn.o t rergnt standard service offer price•

i rib ion ili 's ly ` 1 used
to nroduce electricity:

(2) Its " dentl,v incurre purr.hased 12gyver postsa

in rr i f'n 1 n
120^,f lio reQuiremg s cf his state, ineluding, but not limited to, rengwa le
oer resourcc and enera,y effigieng3 rcQuirPment5°

l41 Its costs nrudentlv incurred to co,m-tglv wjth gamironmWALlm an^1
r i n of h r i f it f i i w'th
^)Qse costs,

In making anv„g4justment to thg mQst recent standard seryice offer price
on the basis of costs described in division (D) of this sectiwon the
commissian aball in ljdg Lhe boefits lhat may become available to the
elSZgirri,c dislribution utilit as a result of or in connection with Ihe costs

m l'm' •1 , r i
of enussions cre it or jt$ recei2t of tax lenefits or of other benefits. an
accordingly the cqmmissionmU iwposgsuch conditions on the adjuagrnent

r li . with h s o i
ili Th rmi n s

wil ff l 1 i ri I ' n
mU be achieved by jh 45g, ad-j mp ts The commission shall not anI21,;*s
consideration of the return on comm nq equity to reduce any adjuslments
oghoriz-ed n r this i i i i s ri&
distribution utilit^ to earn a return on cQanmQn eauify that is sigz^iticantlv in
excess of the return on common eyuil,v Ihat is earned by ublicly traded

including .i.l' i m r l nd t i l
risky,fith such gi zstments for capital gruc1ure as mav be a=pjjaLQ The

Additionally, tbg commission mU adjust the electri dist x ution
utility's nt standard s rvic and r n

1

App. Appx. 000262
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that threaten h,e uIjlily'a fin^nc,fal inlegrity. or Lo ensure that thg r^,1,ltina
revenue availabie tQthe u ili for providing the gtandard service offer is not
zo inadeaual<e as to result dirPctlv or indirectlY, in a taking of propertv

i 1 I ' i n
'I'he electric ditrs ibution ut' itv has Ihe burcden of demonstrating hat au
adiustment to its most recent tanda serviee offer 12rice iaproper in

ect ofdivisign to miliaate any_eff an al^rupt or sienifcant change in the

but for such 111grAtiQn. Any ,such allerglion shaIl be made not mor often
than annualiv and ;the !^ommissiQn sha11 nnt by 1tPring thnsQ nropnrtinne

causg the duration of tk blending beri4 to eMee ten yearc as cn,MtPri
fomthe effectiye date of the apnroved market ralp.offgT Lddi ionallv, anv
sueh alteration shall be limi^ed to an jilteralign affecting the prospectivP
pronortions-uled duri_ ngtbg blending 12eriod and shall not affect anv
hlgnding r vi ously r v h ission
under this division.

(E) An electrir distri rtinn ut'li tha has received commissi n
approval of its first application under djvision (C) of this sertion Shall not

application prior to the effeetive date of anv rules the comznificrmav
ado 1 for hg pymose of t-hjs seetionLand as the eommissiQn deterrnine.q
nr,ss t i15 ii r
their taking effect.

- .(B) Notwith t^nding an„y other nrovision of Titte-XLIX of the Revised

4928.62 of the Revised Code•
(1)

An ----

i ll incl-udg provisions r 1in h

App. Appx, 000263
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supply n tri r' service. In addition. o os d
elep,tric seeuritv plan has a term longer than three yors it may include
nrovisians i,nie gla,o to permit the commission to test t.he 121an oursUant 9
division (E) of this scction ananytrat2 itional ^onditi that should be
adopted bv the commission if the commission terminates the plan as
authorized under that division.

(2) The 1anvnrovide for or includg, witktout limitalion any of the
f ll vin•

(a) Automatic recovery of any of th^ followine costs of the electric
istriLutiQn l'. provided the n cost of fuel

used o generate the electricit y supnlied under, thg j2ffer• the cQsj of

of emission allowances• aj3d the cpSt of federall,v mandated carbon orgn^
tax-es;

(b) ta reasonable allowoge fg,r construct;nn wa-k in^rogress for anv of
the 1 i i n ' cQustructing an lLri
faeilitv or for an environanental ex12ezditure for any electric generatjng
facilitv of the electric distributign tility,12rovided i:he cost is incwQd, or the

division (A) --- of section 4909 . 15 of the Revised Code, exceat that the
^omm issjQn i n the
cost or occurrence of th gxbertditure No sucj 11ance for nPl ttna
f cility construction shall be authorized, howevert unless the commission

n h 1 om i 2 f i
sectiop, and is il,ewly used and ueful on or after tantlary 1 2009 whirh
rh r in

excludin g costs recovered hro 1r^ghaige ^mder division (B)(2)(b) of
thi s v er- nQ aumhuu sh 1

App. Appx. 000264

r,onst_r_ugti_on wa5 $ourced through a cgmpetitive bid 12rocess, rega ing
which 12rocg,s the cQmmi_ eei ^n mav adgI21 rules. An allowance a^proved
mnder diviSion (B)(2)(b) of tjtls ,gctipt.L hs ail {}e gs ahl; h d as a
no^passable surcbarge for the life of the facility,

(cl The establishment of a nonb,yaassablg 5urc^arge fgY the lif^ of an, ...



Am. Sub. S. B. No. 221 127th G.A.
23

mmi i 'n th r •n r is r h

onditi f th s r h 1 ri ion ili
shall dedicate to Ohio consumers the capacity and energy and thratP
asaociatt-,d wit the cost of that facill v Bef r-^the, commisslon authQrizes
any surcharg? n?Arsuant tn hi division, i,l mav consider, as applicah1e,the
gffects of anv decornmissionige atinaS,and retirements

jW) Terms conditions or ch^rg s^je. lating to mitations on gusto r
sbol2ping r r -tail elt^ctrir, n 1

r i 1 rryin
,qLnort1zation 12eriods and accounting or deferral& iytc)u ing f=re reenvP^
of such deferrals. a would h vP the effegX of sabilizing or nrovidingy
p&rja pt,rea ding retail electric c rv;rg•

A t i r s r e; n r..
service offer nrice°

f_f) 1'rovis'orn,c for the electric d,istributinn utility to securitiZ
12hase-in, in arges, f h til't. s standard rvi
orice which phase-in is authorizgd in acordance with section 42.2& 144 of
the Revised Co-^;^and r ionG for the recovery of lhe utilily's cos of
securitization.

.tg 1'rovisions relating tp tr^^^ion ancillarz^. coagestion nr anv
r.elated syervice r.quired for the standaXd serv^ce Qffer, including_nrovisions
for the recovery of any cost of such sgrvice that the ectri di tribLition
utility incurs on or aftPr that date plgcuant tn thP tan cm'u offPr•

(h) I'rovasions regr rding the utillty's distribtrt'g^ service incl dinn
yzithoui limitation and notwithstanding any ^rovision of Tillf, XLrx Qf the
-R t i
^`^nue deoul2ling mechanism or any otber incentive rak-rnaking and

-
1_ong-term cneray dgHHverv infr^.structr^re modernization plan for that utility
or any 121a n roviding for the utilily's recoyg^ry of costs including lQst
reyettue.shared 5avings and ayoided costs and a-jG,st and reasonablgrate of
retur On suc in ra ri cur mo erniza t n As ar of I terntiI3ation as
wh allow i ' 1 l n

inclusaon Qf any provision described in division (B)(2)(h) of this sec^gn hP
c is^jon s 11 xmi^^g reliabili of the &lectric distribution utilitv's

' l ri

App. Appx. 000265
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ulj]iy's exi2ectatio G are aligned and thX the electric digribution utilitvis
1-'n ffi i n emphaaia n .tin wffi^,iejut r

reli,&14 of its istribution systern
0) provisions under which the electrjc distribution utility may

imnlem^-,nl egonomic development, job retentio?^ aiid eng,rgyefficiency
prgrg^ms. whichnrovisions tnax,11locate .rogrArn costs across all clajs&s of
customers of the utilitiy and those of elL-glrjc d°z^tribulion tilitiee in the sarme

distribution utilitv The Gg,mmis ion Ill issue an order t}nder tl^i d^vi i
r i° l' i r e fif

oh, ise apply se'ionall
if tegqmmissiPn sQ amrovea n^ZR1,jolion Chat contains a surcharge iznder
division (B)(2)(b) or (L) of this section the commission shall ensu,re that the
hoefJl, deriygd for anypuMo e for which the surcharge is establis td_are
r v
commission b lorder sha11 disapn.rovgthe application

(2)(a) If tht commission moii; s and approves an UpliGation under
l ij mg3^-Rijhdta

the applicatAOn,lherebv terminating it and may file a new standard service
QMr nA r Lhi e i d r serxice n sgctiono 4928,142 f
iha Reyised Code.

(b) If the utility terminates an a.1212lica ion 12ursuant to dZvisLon (Cl(2)(a)
i n if i5approyes applicationi

di ii issue h or
necessary to continue the 12rovisions termg and condi:Cjons of the otilitv's
most recent standard service Of&r, alogg with any ex ected Epcmas ^ or
decreases in fue^,rosts frow those containgd in that offir, until ^ubseauent
Q ff r is a r` 4
R v'

(D) Iteuarding the ral^ nlan requ;remut of divisi on W of c ion
4928.141 oEthe P^yised Codeif an electric distribution utility that has a

App. Appx. 000266

cQmmission hy order shall at3prOve Qr modi and approve an aprsliCginn
filed under division (A) of this $ectip,n if it finds that the elcaric sg i iy
121an ap rp oved, including its pricing and al]yt..er terms and conditions
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r.^t!^ plan that gxlend eXQnd Deceml^gr 312008, files an application under
Ibis ^ection for the purpose of its comi2liat1gg with diyisiQn (A) of section
4928,14J of the Rey1srd Codg. that rate plan NJ its terms and onditions

i l tric s ri and 1
untintte in effect until the date scheduled under the rate 121aLz for its
gx piration and that portion of the electric securit,ynlan shall not be sutiiect
t!a commission n^ roval ors[isappt°Qv lunc^^r diyi:siQn (C) of this sPQ ion

eming-a tg5jj2rQvidgd f ri division (F) of this i l
ap„ply -untilafter the expiration of the ratg Vlan However, that utilit,^may
in.clude in its electric securityWan undgr this sectiQn and the commission

costs that are not being rgcovered under the rate nlan and that the utility
incurs during that continuatiQpneriod to comply with section 4228 141,
division (B) of section 492$164,,,or division (A of seclion 492$,66 of the
Revised Code,

(E) If wle]egttig security plan app9ygd under division (C) of this
sectiQn excent pu^°,, withdown by the utility as, aulhorized mder thal
division, has a term exclusive of nhase-irs or deferrals, thal ex"- eds three
years r f.f t tc gQmmissioTi shall t the 1 n
in the fourth )&a an d if appjicab e every fQurth vear therea ^g-^ t,n
determine whether the12l^, n includgngits then-existing pricin_g and a11 oth^r
termaand conditions. including any defermls and any future recoyery of
gferrals, ntin t

rernainirlg term of the plan as corn^ared to the exnected results that would
Ql erwise "Jy und r section 4928 142 of tU Revised Code The
commissioil sball also determing the prgspeclive effect of the electric
security lan determiDf, if h f b t nti 1 r
electric distribution utility with a Wurn on common eQuily that is
significantly in excess of the return12n ornmon equity that is likely to be
earned by publicly trad comnanies including utilities^ that face
comparable business rid financial risk, with such adjustments fors.nital
trr The Urden f 12rogf r&m n.tr in t

aigni ficantly excessi_ve eaminas will not occur shall be on the electric
i` 'gn utility, I results ar in gr i i n

finds that o2utjnualion of the electric security lan n will wult in a return on
9QUitY that significutly in expessof rn on common u'
likelv to be earned by publicl traded companies including utilities, that
will face com a^r i?le boinesg and financial rask, with ^uch adjustments for
capital structure as may be approl2ri t^e.during th^balance Qfjhe plan. the

App. Appx. 000267
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cornmission may errrrinatP the electri c s curi y blan but not until it shall
intergsted i wih ngtige, d

"I7ze commission ma^mpon surhconditionsgn the plan's termination as it
nid rr l and n rvt nii nfr

ap r ved lan n to t_he rnore advanta ous alternative In the event of an
electric security plan's termin ta ion purstz„Ant to this division the comrnis sion
shall permit tha cqatinue de erral and nhase in of anv amounts that
oggurred prior to that terminatian and the rec4ygry Qf those amounl as
contemplated undg,r that gjectric securitvan

With incl-uded1 in r't
12tan under this sectton, tl-g commission sball nn jder foliowing the end of
each annual neriod of the nlan if any such a'uGtmPnts resulted in Pxc C«<,P

earnin s as measllrgd by weth^r the earng,d retum gn snmmon eauitv of he
electri g di tribution utili is i nificantly in excess of the rettsrn on c on
gquil,.y was earned r' h 1
ingluding 'u1jilities. h t f in s n fin n i 1
such adjustments for sapilal str ►rt, re asma,v be apjaropriate onsidPr ta inr,
also shall be given IQ the capital re iretpents of future committed

di5tribution utiljiy, 1f the ommission fnds that such adjustment5 in the

by ros .c&ctivc adju$tments; provided that upon making sueh IMS ective
Adiustmes the electric distribution ulili^ shall have the riĥ t to terminatP
the 12lan an immedia.tely sf le an applipalion pur2ua1i tn sg^tioj2 4928 142 of
t- n rmi ' under this ivi i n rates

amounts that occurred 12rior to that terminatigq and the recovgry__Qfthose
amounts as contem^l ted under that elerirjc security 12I;10, 111 mak ^in its
determination of significantly excess'ye earning,ujader this divi,ion, the
commissigp_ 1 n i n ir 1 5
or carnings of any affiliate or 12arent comnarrv.

Sec 4928,144, The 12ublic utilities QgMmission bv order may authorize
anv just and reasonable 12hase-an ofanv electric distrihutiua u ili t^ ;r
ri i under 4 4928,143 f

in 1 siv e in iinQnaid rs neces=3^ to
gns3tN rate ornri e shility fQr consumgrs If the commission', ord r
indudf,a such - rg1 .pr vi for h r f

App. Appx. 000268
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regulatou ll ni
authorizing the deferral of incurred costs e{IuAl to thc amount not co]lect?,d,
12 lus ig charges nthat amgun 1l h.r'., h
collection of thgse deferrals through anonbypassable suMhUgg on any Guch
rate or price so gstablished for the elcctric ¢istrilztziigi2 utili x by the
commission.

Sgc 492$a145 During a proceeding under Gections 492$ 141 to
4228 144 of the Revised Code and upon submission of an apREQpriate
discove request, an electric distribution utility shall make available to the
reque in g par every contra r agreeMgnt that is bariveen theutilitv or

r r nft n i 1 inf rm i i
, , , , . ..

Code l2mcludes Qr 12rohihits an gleetric distribution utility r^ro_ i ^din^
. i 1 i in ILmr ifie

territorv of another such utilitv.
Sec. 4928.151. The public ijtililics commission shall adont an enforc

rules prc$cribing a uniform, statewide ^oliGv re rding electric transmission
and diglribution line extensions and requisite substations and related
facilities that are requested by nonresidgntial customcrs of elect-ric utilities.
so that, on and after the effective date of ^be, initial rules so adoptecl all such

sectigii e r(cs ^hal l address the 'u,1^t and g•gj=. ble allocation to a-nd
utility rccovery h r in m of th
ijtil ty of all costs of any such line extension and anX requisite substation nr
relatQd if4cility. including, not limited r hni l
studies. i n an. s n in
re umoD capital costs.

Sec. 4928.17. (A) Except as otherwise provided in sections 4M,142 or
4928.143 or 4928.31 to 4928.40 of the Revised Code and beginning on the
starting date of competitive retail electric service, no electric utility shall
engage in this state, either directly or through an affiliate, in the businesses
of supplying a noncompetitive retail electric service and supplying a
competitive retail electric service, or in the businesses of supplying a
noncompetitive retail electric service and supplying a product or service
other than retail electric service, unless the utility implements and operates
under a corporate separation plan that is approved by the public utilities

App. Appx. 000269
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S.B. 221.
127th General Assemblyv

(As Introduced)

Sen, Schuler (By request)

Legislative Service Cmmiss.ion

BILL SUMMARY

• Authorizes the Public Utilities Commission (PUCO) to return generally to pre-S.B.
3(pre-Electric Restructuring Law) regulation of retail electric generation service if
that regulation is necessary to implement the statutory state electric services policy.

+ Revises and adds to the current objectives of state electric services policy enacted
under S.B. 3.

• Prohibits an electric utility selling or transferring any generating facility it owns in
whole or in part to any person without prior PUCO approval.

s Retains a standard service offer requirement for electric distribution utilities and
newly prescribes the allowable nature of those offers as either an "electric security
plan" or a "market rate option."

• Requires an electric security plan to include the basis of the valuation
generating facilities to be used and the basis of the cost of rendering service
those facilities, as those bases are defined by PUCO rule or order.

of the
using

+ However, requires valuation to factor in a utility's transition revenues under S.B. 3
and facility depreciation; and specifically authorizes the inclusion of environmental
compliance costs and the inclusion of construction costs of any new generating
facility located in Ohio that the PUCO certificates the need for on the basis of
resource planning projections developed in accordance with PUCO rules.

• Requires an electric distribution utility with a PUCO-approved electric security
plan to file an energy delivery infrastructure modernization plan or any plan
providing for the utility's recovery of costs and a just and reasonable rate of return
on such modernization.

App. Appx. 000270
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• Regarding the bill`s market rate option requires open, competitive bidding for
generation supply and subjects approval of the option to various criteria in addition
to those applicable to an electric security plan.

• Requires the PUCO to adopt rules prescribing advanced energy portfolio standards
that will apply to the standard service offers of electric distribution utilities.

• Requires the PUCO to establish energy efficiency standards relating to the
projected load growths of electric distribution utilities and authorizes rules
providing for revenue decoupling.

• Requires the PUCO to establish carbon control planning requirements for
generating facilities and to establish greenhouse gas emission reporting
requirements.

• Adds the following to the types of air quality projects that can be funded by the
Ohio Air Quality Development Authority (OAQDA) and declares that both qualify
as facilities for the control of air and therrnal pollution under Section 13, Article
VIII, Ohio Constitution: property, devices, or equipment used in the manufacture
and production of any equipment that qualifies as an air quality project; and
property, devices, or equipment that reduce air contaminant emissions through the
generation of electricity using sustainable resources.

« In the manner of its current authority to fund air quality projects, authorizes
OAQDA to issue revenue bonds to fund specified types of advanced energy
projects and declares that such projects qualify as air and thermal pollution control
facilities under the Ohio Constitution.

• Grants OAQDA authority regarding prograins to achieve best cost rates for state-
owned buildings, facilities, and operations, state-supported colleges and
universities, willing local governments, and willing school districts through pooled
purchases of electricity and the financing of taxable or tax-exempt prepayment of
commodities; and regarding programs to achieve optimal cost electricity for key
industrial and energy-intensive sectors.

• Grants OAQDA authority regarding programs to achieve optimal cost financing
for new electric generating facilities and regarding the siting, financing,
construction, operation, and risk reduction for next-generation base load generating
systems, including clean coal facilities with carbon capture or sequestration or
advanced nuclear power plants.

App. Appx. 000271
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® Grants OAQDA authority regarding energy efficiency incentives, sustainable
resource energy installations, and research and development regarding sustainable
energy.

Requires the Department of Natural Resources, the Ohio Environmental Protection
Agency, and the PUCO jointly by rule to develop an interim policy framework for
regulating pilot and demonstration, carbon sequestration activities in. Ohio or
sequestration products produced in Ohio.

r Requires the PUCO to employ a Federal Energy Advocate to monitor Federal
Energy Regulatory Commission and other federal activities and advocate on behalf
of Ohio retail electric service consumers.

TABLE OF CONTENTS

Authority for pre-S B 3 regulation
State electric services2olicy
Divestiture policy
Price regulation
Advance energy portfolio standards
Electric s sy tem modernization
Energy efficiencv standards
Greenhouse gas emissionss carbon control
Carbon sequestration
State revenue bonds

Air quality^projects
Advanced energy projects

Additional OA( D.A authority_
Federal energy advocate} RT0 participation

CONTENT AND OPERATION

Author°itv or gr^L-.^^ B.3 rfgactation

(R.C. 4905.31 and 4928.05(A)(1))

Current law enacted under the Electric Restructuring Law of S.B. 3 of the 123rd
General Assembly (primarily, R.C. Chapter 4928.) prohibits municipal regulation of a

competitive retail electric service[] under R.C. Chapter 743., and prohibits the PUCO from
regulating such a service under public utility law (R.C. Chapters 4901. to 4909., 4933.,
4935., and 4963.) except as provided under the Restructuring Law, and as provided under
certain existing statutes and then only to the extent related to service reliability and public
safety.
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The bill removes current law's prohibition regarding the PUCO and authorizes the

PUCO to return to traditional regulation1--'`-1 of a competitive retail electric service. To do so,
the PUCO must determine that that regulation is necessary to implement statutory electric
services policy (see "State electric services uolicy," below, and COMMENT 1). As long as
the PUCO does not return to traditional regulation, PUCO regulation of generation service
apparently will continue as it is under current law except with respect to price regulation (see
"Price Mulation,," below).

By way of background, "traditional regulation" addresses those facets of utility
operation that affect the provision of utility services, for example, utility stock and bond
issuance, mergers and acquisitions, and, of course, service pricing.

Regarding such pricing, the PUCO, under a constant duty to balance the interests of
utilities and consumers, determines the amount of revenue a utility needs to cover all its
operating costs and eam a rate of return on its overall plant investment. The utility then sets
its rates, subject to PUCO approval, so that they will provide it the opportunity to earn that
revenue requirement. This "traditional ratemaking" uses a snapshot method of identifying
operating costs and plant investment so that, by statute, their calculation is contemporary to
the time period for which rates are being determined. In general, any time a utility desires to
change its rates because of a change in its cost or investment status, it has to file a base rate
case with the PUCO, in which not the specific change, but the utility's entire revenue,
expense, cost, and investments are evaluated anew based on contemporary information,

Additional notable aspects of traditional regulation (which also relate to pricing under
°'Eneay security mlan," below) are that the valuation of utility assets and the determination
of a utility's operating costs for rate-making purposes are specified in statute. For instance,

under traditional regulation valuation must be done on an original cost basis,i2l for facilities
used and useful in rendering service, and using books and records maintained by the utility in
accordance with a uniform system of accounts specified by the PUCO (R.C. 4905.13,
4909.05(C), and 4909.15(A)). Further, the rate-making process of traditional regulation
generally requires the filing of a base rate case application under a statute (R.C. 4909.18) that
prescribes certain hearing and other requirements. (This latter aspect of traditional regulation
is also relevant to the bills' standard service offer provisions (see "Approval process,"
below).

State electric services po Eicy

(R.C. 4928.02)

The bill revises and adds to the current objectives of the state electric services policy
enacted under S.B. 3. Under both current law and the bill, the electric policy applies
statewide. The PUCO is required to ensure that the policy is effectuated (R.C. 4928.06(A),
not in the bill).

The current policy objectives, which have their genesis in S.B. 3's competitive
generation market concept, are as follows: (1) ensure the availability to consumers of

App. Appx. 000273
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adequate, reliable, safe, efficient, nondiscriminatory, and reasonably priced retail electric
service, (2) ensure the availability of unbundled and comparable retail electric service that
provides consumers with the supplier, price, terms, conditions, and quality options they elect
to meet their respective needs, (3) ensure diversity of electricity supplies and suppliers, by
giving consumers effective choices over the selection of those supplies and suppliers and by
encouraging the development of distributed and small generation facilities, (4) encourage
innovation and market access for cost-effective supply- and demand-side retail electric
service, (5) encourage cost-effective and efficient access to inforrnation regarding the
operation of the transmission and distribution systems of electric utilities in order to promote
effective customer choice of retail electric service, (6) recognize the continuing emergence of
competitive electricity markets through the development and implementation of flexible
regulatory treatment, (7) ensure effective competition in the provision of retail electric
service by avoiding anticompetitive subsidies flowing from a noncompetitive retail electric
service to a competitive retail electric service or to a product or service other than retail
electric service, and vice versa, (8) ensure retail electric service consumers protection against
unreasonable sales practices, market deficiencies, and market power, and (9) facilitate the
state's effectiveness in the global economy.

The bill changes these policy objectives by adding five new objectives and inodifying
three of the current objectives. Specifically, objective (4) above is changed to read:
"encourage innovation and market access for cost-effective retail electric service including,
but not limited to, demand-side management, time-d^ferentiated pricing, and implementation
of advanced metering infrastructure."

Objective (5) above is changed to read: "encourage cost-effective and efficient access
to information regarding the operation of the transmission and distribution systems of electric
utilities in order to promote both effective customer choice of retail electric service and the
development of performance standards and targets for service quality for all consumers,
including annual achievement reports written in plain language."

Objective (8) above is changed to read: "ensure retail electric service consumers just
and reasonable rates and protection against unreasonable sales practices, market
deficiencies, and market power."

The following new objectives are added to the state electric services policy: (1)
preclude imbalances in knowledge and expertise among parties in a proceeding under the
Restructuring Law to eliminate any appearance of disproportionate influence by any of those
parties, (2) ensure that consumers and shareholders share the benefits of, as well as the
responsibility for, electric utility investment in facilities supplying retail electric generation
service, (3) provide coherent, transparent means of giving appropriate incentives to
technologies that can adapt successfully to potential environmental mandates, (4) protect at-
risk populations when considering the implementation of any new advanced energy
technology, (5) encourage implementation of distributed generation across customer classes
through regularxeview and updating of rules governing critical issues such as, but not limited
to, interconnection standards, standby charges, and net metering.

App. Appx. 000274
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Current law enacted by S.B. 3 authorizes an electric utility to divest itself of any
generating asset without prior PUCO approval. The bill prohibits an electric utility selling or
transferring any generating facility it owns in whole or in part to any person without prior
PUCO approval. (Prior to S.B. 3, an electric utility, like any other public utility, was subject
to policy and a process regarding such prior PUCO approval under R.C. 4905.48 (not in the
bill). PUCO approval authority under the bill does not reference that statute.)

Price =ulation

(R.C. 4928.14 and 4928.141)

By way of background, S.B. 3 in effect repealed traditional price regulation for
electric generation service and declared that the price of generation service would be
competitively market-determined starting January 1, 2001. That is, incumbent electric
utilities would no longer have state-established exclusive service territories for generation

service,^ and other suppliers of generation services ("electric service companies," meaning
generally, power marketers, power brokers, and aggregators) could compete to supply
electricity to transmission/distribution customers of the incumbent utilities at each customer's
option. Too, the incumbents were free to vie for each other's generation customers.-

Under S.B, 3, beginning generally in 2006 and currently, an electric utility's only
regulated duty regarding generation service is to provide a "standard service offer" that
assures the constant availability of a firm supply of electricity to (1) any of its distribution
customers that have never chosen an alternate generation supplier and (2) customers that did
choose but returned, if only briefly, to the utility because their supplier defaulted on its

contract.1^1 In general, for various reasons, the standard service offers of incumbent utilities
over time became, instead of an "essential service fall-back" offer, the generation service
offer for most of their distribution customers.

Current law enacted under S.B. 3 contemplates that a utility's standard service offer
generation price will be "market-based" (not necessarily meaning market-determined) or else
will be determined by competitive bidding, but not if the PUCO determines "at any time that
a competitive bidding process is not required [because] other means to accomplish generally
the same option for customers is readily available in the market and a reasonable means for
customer participation is developed."

Since the time S.B. 3's standard service offer requirement took effect, the incumbent
utilities have operated under various standard service offers that were developed by
settlement among parties and approved by the PUCO as meeting S.B. 3's standard service
offer requirement, These standard service offers are typically referred to as "rate
stabilization plans." The current rate stabilization plans of the incumbent utilities are
scheduled to expire at the end of 2008, except for Dayton Power & Light's, which is

App. Appx. 000275
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scheduled to expire at the end of 2010. Rate stabilization is an utility/P CO-generated
concept described as responding to an assessment that there is no effective competition in the
electric generation market, The general nature of the utilities' rate stabilization plans is that

they preserve generation prices at existing levels161 but allow prices to increase in relation to
certain costs and under certain circumstances.

The bill retains the standard service offer requirement for electric utilities, but changes
the allowable nature of those offers. In that regard, the bill authorizes two types of standard
service offers: an "electric security plan" and a "market rate option." It further states that the
bill does not preclude PUCO approval of a standard service offer similar to one currently in
effect.

Electric securat„y mlan. An electric security plan must include the basis of the
valuation of the specific generating facilities to be used in providing retail electric generation
service and the basis of the cost of rendering generation service using those facilities. The
bill provides that the PUCO must define those valuation and cost bases by rule or order.
However, the valuation of facilities must factor in the extent to which the utility received

transition revenues under S.B. 30 (R.C. 4928.40) and the extent to which the facilities have
been depreciated over time.

Further, prices under an electric security plan may include amounts for specified costs,
including, but not limited to, (1) environmental compliance costs associated with the
generating facilities and (2) costs incurred by the utility on or after January 1, 2009, in the
construction of any generating facility that is located in Ohio and that, notwithstanding power
siting law (Chapter 4906.) to the contrary, the PUCO deterrnines and certificates the need for
on the basis of resource planning projections developed in accordance with PUCO-prescribed
policies and procedures.

Market rate option. The bill describes the market rate option as an option under
which a utility's standard service offer prices periodically are determined through an open,
competitive bidding process.

Approvul criterirz. Standard service offer approval, or modification and approval,
requires that the PUCO make both of the following findings: (1) the offer annd the prices it
establishes are just and reasonable and in furtherance of the state electric service policy
described above and (2) the utility is in compliance with the bill's contract filing requirement
for the standard service offer proceeding (see "Approval process," below).

However, the bill additionally prohibits the PUCO approving a market rate option
unless the utility demonstrates that (1) the relevant markets are subject to effective
competition, (2) the utility does not impose unreasonable or discriminatory costs or undue
burdens on generation service competition within its generation service territory, (3) the offer
will not impose undue price increases on consumers, (4) the offer is reasonable on both a
short- and long-term basis, and (5) power purchases supporting the offer are prudent and
reasonable.

App. Appx. 000276
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For the purpose of evaluating effective competition in (1) above, the PUCO must
consider factors prescribed under S.B. 3, which include, but are not limited to, (1) the number
and size of alterna.tive providers of the service, (2) the extent to which the service is available
from alternative suppliers in the relevant market, (3) the ability of alternative suppliers to
make functionally equivalent or substitute services readily available at competitive prices,
terms, and conditions, and (4) other indicators of market power, which may include market
share, growth in market share, ease of entry, and the affiliation of suppliers of services (R.C.
4928.06(D)).

Also, regarding any standard service offer consisting of an electric security plan in an
application filed by a utility that transferred all or part of its generation facilities to an
affiliate, the commission, to the extent authorized by federal law, may consider power supply
or generation service contracts or agreements between the utility and its affiliates or between
the utility and the holding company owning or controlling the utility.

Approval pracess. The bill requires a utility to file an application with the PUCO
setting forth its standard offer. Initially, such an application must be filed not later than six
months after the bill's effective date.

Under the bill, the application is subject to such filing and procedural requirements as
the PUCO must prescribe by rule or order. However, in a standard service offer proceeding,
an electric distribution utility niust file with the PUCO every contract or agreement between
the utility or any of its affiliates and a consumer, electric services company, political
subdivision, or any party to the proceeding, including any contract or agreement in effect on
the filing date of the utility's initial standard service offer application. The bill requires that
the details of the contract or agreement be made available as privileged inforrnation to
intervenors in the proceeding. Additionally, the bill provides that PUCO rules may include
transition rules necessary for the initial implementation of the bill's standard service offer
requirement.

The bill expressly does not preclude a utility for which an electric security plan
application has been approved by the PUCO from later filing an application for a market rate
option standard service offer, or vice versa. But, if the PUCO disapproves a market rate
option standard service offer filed in a utility's first application under the bill, the utility must
then immediately file an application for approval of an electric security plan.

In an order approving a standard service offer, the PUCO must prescribe any
requirements for the utility, as it considers necessary to implement the state policy and must
provide the term of the offer and a schedule and the procedural and substantive terms and
conditions for periodic PUCO review of the approved offer. In the case of an offer
consisting of a market rate option, the review must provide for reconciliation of the standard
service offer prices to ensure that they are just and reasonable and in furtherance of the state
policy.

Appravcrl effect. Regarding a utility's approved, initial standard service offer, the bill
specifies that the offer takes effect on the date the PUCO specifies in its order. The bill

App. Appx. 000277
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further states that, on that specified date, the offer supersedes any prior authority granted by
Ohio law under which the utility provided generation service.

Additionally, the bill states that nothing in its standard service offer provisions limits
an electric distribution utility providing competitive retail electric (generation) service to

electric load centers[81 within the certified territory of another such utility.

Advance enmy portfolio standards

(R.C. 4928.142)

The bill requires the PUCO to adopt rules prescribing advanced energy portfolio
standards that will apply to the standard service offers of electric utilities. In adopting the
rules, the PUCO must consider available technology, costs, job creation, and economic
impacts. The rules must require evaluation of and encourage, where necessary, development
and implementation of next-generation energy technologies, including, but not limited to,
renewable energy sources, clean coal technology, advanced nuclear generation, fuel cells,
and cogeneration.

The bill requires that the rules seek to achieve specified interim goals such that, by
2025, advanced energy technologies must provide 25% of a utility's standard service offer.
At least half of the advanced energy the utility implements must be generated from
renewable energy sources. The renewable sources must include solar power, with any
remainder supplied by, but not limited to, any clean coal technology with carbon controls, an
advanced nuclear plant, or a cogeneration project, the original construction of which is
initiated after January 1, 2009. Additionally, at least half of the advanced energy
implemented must be met through facilities located in Ohio.

Electric smtetn naoderniZ,ation

(R.C. 4928.111)

The bill requires an electric utility with a PUCO-approved electric security plan to file
with the PUCO a "long-term energy delivery infrastructure modemization plan or any plan
providing for the utility's recovery of costs and a just and reasonable rate of return on such
infrastructure modemization." The plan must specify the initiatives the utility must take to
improve electric service reliability by rebuilding, upgrading, or replacing utility infrastructure
and generating facilities, The plan must be filed in an application under the traditional
ratemaking law (R.C. 4909.18) and therefore subject to any applicable hearing and other
requirements of that law.

EnMy ef aciency standards

(R.C. 4928.64)

The bill requires the PUCO to establish by rule energy efficiency standards applicable
to electric distribution utilities. Under the rules, a utility must implement energy efficiency
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measures that will result in not less than 25% of projected growth in its electric load and not
less than l0®/0 of its total peak demand being achieved, by 2025, through those measures.
The rules must include a requirement that an electric distribution utility provide a customer
upon request with three years of consumption data in an accessible form. Additionally, the
rules may provide for "decoupling." (Although not further described in the bill, this term
usually refers to a policy that detaches utility earnings from amount of commodit), sold.)

Greenhousekas emissions, carbon contXol

(R.C. 4928.69)

The bill requires the PUCO to adopt rules establishing greenhouse gasm emission
reporting requirements (presumably applicable only to public utilities regulated by the
PUCO). The rules must include participation in the Climate Registry. The Registry's web
site describes the Registry as "a collaboration between states, provinces, and tribes aimed at
developing and managing a common greenhouse gas emissions reporting system with high
integrity that is capable of supporting various greenhouse gas emissions reporting and

reduction policies for its member states and tribes and reporting entities.'° r1O

The bill also requires the PUCO to adopt rules establishing carbon control planning
requirements for each electric generating facility located in Ohio that emits greenhouse
gases, includiiig facilities in operation on the bill's effective date.

Carbon sequestrntion

(R.C. 1551.41)

The bill requires the Department of Natural Resources, the Ohio Environmental
Protection Agency, and the PUCO, jointly by rule, to develop an interim policy framework
for supervision and regulation by the agencies of pilot and demonstration, carbon
sequestration activities located in Ohio and sequestration products prodticed in Ohio.

State revoue .b®nds

(R.C. 122.41, 122.451, 3706.01 through 3706.18, and 4905.40)

Current law authorizes the Ohio Air Quality Development Authority (OAQDA) to

issue revenue bonds and notes, the proceeds of which can be used to fund the cost 11 of air
quality projects. Funding can come in the form of an OAQDA loan or grant or can otherwise
be paid from bond proceeds.

The bill adds to the types of air quality projects that can be funded by the OAQDA. It
also gives OAQDA new, identical, statutory authority to issue revenue bonds to fund
advanced energy projects (see COMMENT 2). The latter also involves extending to
advanced energy projects two existing statutory provisions relating to a Department of
Development mortgage insurance program for air quality, wastewater, or solid wastes
projects.

App. Appx. 000279
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Current law declares that "air quality projects" qualify as facilities for the control of
air pollution and thermal pollution related to air under Section 13, Article VIII, Ohio
Constitution (R.C. 3706.01(G); see also R.C. 3706.03(A)). That constitutional provision
empowers state government to lend the state's aid and credit to private entities (by issuing of
debt backed by revenues other than tax revenues) for the express purposes of controlling air,
water, and thermal pollution or disposing of solid waste. The constitutional provision also
states that,

except for facilities for pollution control or solid waste disposal,
as determined by law, no guarantees or loans and no lending of
aid or credit shall be made [by statute] for facilities to be
constructed for the purpose of providing electric or gas utility
service to the public.

The relationship between the constitutional provision and statute is that statute, subject to the
limitations of the constitutional provision, designates OAQDA to implement the
constitutional provision by funding air quality (air or thermal pollution) projects.

Under current statute, projects eligible for OAQDA funding are, in brief: (1)
methods, or modifications or replacements of property, processes, devices, structures, or

equipment, directed at air contarninants, tz (2) property used for collecting, storing, treating,
using, processing, or disposing of a by-product or solid waste resulting from a project
described in (1), (3) motor vehicle inspection stations and station equipment, (4) ethanol or
other biofuel facilities and facility equipment, (5) property, devices, or equipment that reduce
emissions of air contaminants through improvements in energy efficiency or energy
conservation, (6) research and development projects under the Ohio Coal Development
Office, (7) property used for collecting, storing, treating, using, processing or disposing of a
by-product or solid waste resulting from a project described in (6) or from the use of clean
coal technology, excluding property used primarily for other subsequent commercial

purposes, (8) property that is part of the FutureGen project 13 or related to its siting, and (9)
property or any system to be used for any of the purposes described in (l) to (8), whether
another purpose is also served, and any property or system incidental to or that has to do
with, or the end purpose of which is, any of ( 1) to (8) above.

The bill makes the following eligible as air quality projects and expands (9) above to
include these new types of projects: (1) property, devices, or equipment necessary for the
mailufacture and production of any equipment that qualifies as an air quality project, and (2)
property, devices, or equipment that reduce air contaminant emissions through the generation
of electricity using sustainable resources. "Sustainable resources" include, but are not limited
to, solar, wind, tidal or wave, biomass, biofuel, hydro, or geothern7al resources. 'The bill
declares that both of these new types of air quality projects qualify as facilities for the control
of air pollution and thermal pollution related to air under Section 13, Article VIII, Ohio
Constitution (R.C. 3706.01(G)).

App. Appx. 000280
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Under the bill, OAQDA's authority to fund advanced energy projects is the same as its
authority to fund air quality projects. "Advanced energy projects" consist of methods or of
modifications or replacements of property, processes, devices, structures, or equipment,
regarding any of the following: (1) a coal-based generating facility that can control or
prevent carbon dioxide emissions by at least 80% (compared to the emissions that would
occur without its clean coal technology), (2) for advanced nuclear energy production,
generation III technology as defined by the Nuclear Regulatory Commission, other later
technology, or "significant improvements to existing facilities," (3) electric generating fuel
cells including, but not limited to, proton exchange membrane fuel cells, phosphoric acid fuel
cells, molten carbonate fuel cells, or solid fuel cells, and (4) cogeneration technology using a
heat engine or power station to generate electricity and useful heat simultaneously. An
advanced energy project also includes any property or system to be used in whole or in part
for (1) to (4) above, whether another purpose also is served, and any property or system
incidental to or that has to do with, or the end purpose of which is, any of (1) to (4).

The bill declares that advanced energy projects for industry, commerce, distribution,
or research, including public utility companies, qualify as facilities for the control of air
pollution and thermal pollution related to air under Section 13, Article VIII, Ohio
Constitution (R.C. 3706.03(A)).

AdditronalOA DA authority

(R.C. 3706.04)

Current law lists a number of general powers of the OAQDA with respect to air
quality projects, including, for example, adopting an official OAQDA seal, making loans and
grants, acquiring or constructing property, engaging in certain competitive bidding, and
receiving federal funds. The bill extends those same powers with respect to advanced energy
projects funded by OAQDA.

Further, the bill establishes additional OAQDA authority (although the bill is not clear
regarding how these new powers relate, if at all, to OAQDA bonds or bond proceeds). The
bill authorizes OAQDA to develop, encourage, promote, support, and implement programs to
achieve best cost rates for state-owned buildings, facilities, and operations, state-supported
colleges and universities, willing local governments, and willing school districts through
pooled purchases of electricity and the financing of taxable or tax-exempt prepayment of
commodities. OAQDA additionally may develop, encourage, promote, support, and
implement programs to achieve optimal cost electricity available to key industrial and
energy-intensive sectors of Ohio's economy.

The bill also empowers OAQDA to develop, encourage, promote, support, and
implement prograins to achieve optimal cost financing for electric generating facilities to be
constructed on or after January 1, 2009. And, it empowers OAQDA to lead, encourage,

promote, and support siting, 14 financing, construction, and operation for, and reduce the
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costs of associated risks of, early implementations of next-generation base load generating
systems, including clean coal generating facilities with carbon capture or sequestration or
advanced nuclear power plants.

Additional authority is granted for OAQDA to develop, encourage, and provide
incentives for investments in energy efficiency; develop, encourage, promote, and support
implementation in Ohio of sustainable resource energy installations; and engage in and
coordinate state-supported energy research and development with respect to reliable,
affordable, and sustainable energy in Ohio.

Federal energy advocate; .RTO participation

(R.C. 4928.68)

The bill requires the PUCO to employ a Federal Energy Advocate to monitor the
activities of the Federal Energy Regulatory Commission (FERC) and other federal agencies
and advocate on behalf of the interests of Ohio retail electric service consumers. The
attorney general must represent the Advocate before the FERC and other federal agencies.
Among other duties assigned by the PUCO, the Advocate must examine the value of the
participation of Ohio electric utilities in regional transmission organizations and submit a
report to the PUCO on whether continued participation of those utilities is in the interest of
retail electric consumers.

COMMENT

1. The bill authorizes the PUCO to return to traditional regulation of a competitive
retail electric service if necessary to implement state electric services policy. The bill could
be clarified regarding what that authority means with respect to current law that appears to
continue under the bill notwithstanding a return to traditional regulation and, specifically,
whether the bill intends that the generation prices of electric utilities be regulated but those
charged by other suppliers not be regulated. The bill also is not clear as to whether the
authority to return to traditional regulation also includes PUCO authority to revert back to
current regulation as amended by the bill.

2. In keeping with the apparent intent of the bill, the definition of "revenues" in R.C.
3706.01 should be amended to add appropriate references to advance energy projects.

HISTORY

ACTION

Introduced

DATE

09-25-07
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LU For the purpose of this analysis, "competitive retail electric service" means electric generation
service. By statutory declaration in current R.C. 4928.03, electric generation service is a competitive
retail electric service. So are services provided by alternative generation suppliers: power
marketing, power brokering, and customer aggregation. Current law (R.C. 4928.04) gives the Pt7CO
authority to declare ancillary services, metering, and billing and collection services competitive
services as well, but the PUCO has not exercised that authority, so those services remain
noncompetitive services under the Restructuring Law. The bill does not axnend or repeal any of
these current law designations or authority. It also makes no changes in another major area of
EIectxic Restructuring Law--tax policy applicable to electric utilities and electric services,

121 A return to traditional regulation does not mean a return to pre-S.B. 3 regulation entirely, since
S.B. 3 repealed certain provisions of traditional regulation, such as provisions authorizing an electric
fuel component in rates and provisions addressing environmental compliance facilities of electric
utilities, and amended other provisions.

M As opposed to some other basis, for example, original cost less depreciation or replacement cost
new.

LQ Although such exclusive territories continued as to other components of electric service, such as
distribution (R.C. 4933.81 et seq.).

r5l More fully, a customer can return under current law to (the standard service offer of) its
incumbent utility if the customer's supplier (1) has defaulted on its contract, (2) is in receivership, (3)
has filed for banlcruptcy, (4) is no longer capable of providing the service, (5) is unable to provide
delivery to transmission or distribution facilities for such reasonable period of time as the PUCO may
specify by rule, or (6) has had its PUCO certification suspended, conditionally rescinded, or
rescinded (R.C. 4928.I4(F)).

u Generally meaning, at the level of the utility's pre-2000 price of electricity, determined through
an unbundling process, which required the price of generation to be what remained after all other
electric service components were removed from the bundled price for electric service that reflected
the vertical integration of Ohio electric utilities pre-S.B. 3. Those bundled prices had not changed
since the utilities' last rate cases, which generally were in the late 1980s and early 1990s.

M "Transition revenues" refers to a source of revenue available to incumbent utilities, by application
to the PUCO, for generation costs "unrecoverable in a competitive market" (R.C. 4928.40). Senate
Bill 3 required the application to be in the form of a requisite transition plan that covered a number of
issues relevant to utilities' monopoly position as providers of electric services and to their evolution
to a competitive generation market. In actuality, transition plans consisted of negotiated settlements
submitted for PUCO approvai.

M Basically, an electric load center is the metered point of electricity delivery (R.C. 4928.01(A)(8)
and 4933.81(E)).

App. Appx. 000283
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f9l "[G]reenhouse gases allow sunlight to enter the atmosphere freely. When sunlight strikes the
Earth's surface, some of it is reflected back towards space as infrared radiation (heat). Greenhouse
gases absorb this infrared radiation and trap the heat in the atmosphere. .. . Some of [the gases] occur
in nature (water vapor, carbon dioxide, methane, and nitrous oxide), while others are exclusively
human-made (like gases used for aerosols).... During the past 20 years, about three-quarters of
human-made carbon dioxide emissions were from burning fossil fuels." From the U.S. Energy
Information Administration, at e http://www.eia.doe,gov/oiaf/1605/ggecebro/chapterl.html>,

10 <http.//www.theclimateregistry.orgh. According to the web site, as of August 9, 2007, Ohio is
listed having jointed the Registry, along with all other states except Alaska, Texas, Louisiana,
Mississippi, Arkansas, North Dakota, South Dakota, Nebraska, Kentucky, Indiana, and West
Virginia. The Ohio contact listed on the site is the Director of Ohio EPA. The state's listing
currently enables a u.tility's voluntary participation in the Registry.

11 "Cost" means the cost of acquisition and construction, the cost of acquisition of all land, rights-
of-way, property rights, easements, franchise rights, and interests required for such acquisition and
construction, the cost of demolishing or removing any buildings or structures on land so acquired,
including the cost of acquiring any lands to which such buildings or structures may be moved, the
cost of acquiring or constructing and equipping a principal OAQDA office and sub-offices, the cost
of diverting highways, interchange of highways, and access roads to private property, including the
cost of land or easements for such access roads, the cost of public utility and common carrier
relocation or duplication, the cost of all machinery, furnishings, and equipment, financing charges,
interest prior to and during construction and for no more than 18 months after completion of
construction, engineering, expenses of research and development, the cost of any commodity
contract, including related fees and expenses, legal expenses, plans, specifications, surveys, studies,
cost and revenue estimates, working capital, other expenses necessary or incident to determining the
feasibility or practicability of acquiring or constructing a project, administrative expense, and such
other expense as may be necessary or incident to the acquisition or construction of the project, the
financing of such acquisition or construction, including the amount authorized in the OAQDA bond
resolution, the financing of the placing of such project in operation, and any obligation, cost, or
expense incurred by any governmental agency or person for surveys, borings, preparation of plans
and specifications, and other engineering services, or any other cost described above (R.C. 3706.01
(I))•

f 121 That is, methods, modifications, or replacements that remove, reduce, prevent, contain, alter,
convey, store, disperse, or dispose of particulate matter, dust, fumes, gas, mist, smoke, noise, vapor,
heat, radioactivity, radiation, or odorous substances, or substances containing those contaminants, or
that render them less noxious or reduce their concentration in the air (R.C. 3706.01(C) and (G)).

13 This project is a coal-fueled, zero-emissions power plant designed to prove the feasibility of
producing electricity and hydrogen from coal and nearly eliminating carbon dioxide emissions
through capture and permanent storage. The future site of the project has been narrowed by the U.S.
Department of Energy to Texas or Illinois.

f 141 This apparently intends that OAQDA lead, encourage, promote, and support siting of such
facilities before the Power Siting Board, if the facilities qualify as major utility facilities under power
siting law.
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Bild Analysiŝ

Legislative Service Commission
o * .r^

Sub. S.B. 221
127th General Assembly

(As Passed by the Senate)

Sens. Schuler (By request), Jacobson, Harris, Fedor, Boccieri, R. Miller, Morano,
Mumper, Niehaus, Padgett, Roberts, Wilson, Spada

BILL SUMMARY

® Focuses on two main subject areas: electricity prices and electricity sources.

On pricing:

• Preserves the right of customer choice enacted by S.B. 3 of the 123rd General
Assembly; as to generation service, generally extends the life of the utilities'
current rate plans beyond their scheduled expiration; and allows future, cost-related
adjustments to generation prices.

• Also grants the Public Utilities Commission (PUCO) the authority to regulate
electric utilities under the traditional regulatory approach that applied to them
before S.B. 3.

• Revises and adds to the current objectives of state electric services policy enacted
under S.B. 3.

• Retains the general standard service offer (SSO) requirement for electric
distribution utilities.

• Declares that, as of January 1, 2009 (2011 for Dayton Power & Light), a utility's
SSO price:

--As to each customer with a (bilateral or other) contract with a utility approved
by the PUCO before October 28, 2007, will consist of that contract price,
exclusive of its transmission and distribution service components;

--As to each of its customer classes, will consist of the total charges--exclusive
of charges for transmission and distribution services--that are payable by
customers on February 1, 2008 (2010 for DP&L) under the utility's current SSO
rate plan and, further, is subject to (1) any price adjustments for costs incurred

App. Appx. 000285
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by the utility and authorized under its existing rate plan for implementation on
or after that February 1, but before the following January l, and (2) to the extent
they are not included in those total charges or price adjustments, any price
adjustments for deferred costs authorized by PUCO order.

• Authorizes a distribution utility to apply for a modified SSO consisting of either an
"electric security plan" (ESP) or a"market rate option" (MRO).

• Provides that, under an ESP, a utility's SSO price can change relative to changes in
the baseline measure of any one or more costs incurred by it to serve jtirisdictional
load in Ohio, excluding certain costs related to environmental law violations.

• Allows an ESP to provide for automatic SSO price adjustments for certain
enumerated costs and requires consistency with traditional rate-making law if the
costs concern construction of a new generating facility or major environmental
retrofit.

• Requires that any adjustment for a particular cost in a utility's ESP application be
determined using a baseline measure of cost.

• Requires that, other than in a utility's initial application, that baseline must be the
cost, and the associated kilowatt-hours sold, as determined under the utility's then-
existing approved plan and that, regarding a new generating facility or major
environmental retrofit, associated decreases in cost and changes in kilowatt-hours
sold must include any retirement of all or part of any other generating facility, the
cost of which had been included in the utility's rate base prior to the bill's effective
date or was included in a prior ESP.

• Authorizes the PUCO to specify in an ESP any alternate standard, factors, or
methodology that it must use, within a timeframe the PUCO specifies, to approve a
MRO for the utility if it later files an application for that approval.

• Requires open, competitive bidding for generation supply under a MRO.

• Prohibits an electric utility selling or transferring any generating facility it owns in
whole or in part to any person without prior PUCO approval.

• Requires an electric distribution utility with a PUCO-approved ESP to file an
energy delivery infrastructure modernization plan or any plan providing for the
utility's recovery of costs and a just and reasonable rate of return on such
mode.rnization.

App. Appx. 000286
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• Adds to current law regarding line extensions a provision requiring the PUCO to
consider rules regarding distribution costs, including line extensions, in cartying
out the state electric policy.

• Requires the PUCO to employ a Federal Energy Advocate and requires the
Advocate to examine the value of the participation of Ohio electric utilities in
regional transmission organizations and submit a report to the PUCO.

• Requires that the Advocate monitor Federal Energy Regulatory Commission and
other federal agencies and advocate on behalf of Ohio retail electric service
consumers at the federal level.

On energy sources:

• Requires an electric distribution utility by the end of 2025 to supply a portion of its
SSO supply from advanced energy, in the amount of 25% of the number of
kilowatt-hours it supplies in its certified distribution territory, and subject to other
requirements including regarding the use of sustainable resources and regarding the
location of the facility.

• Requires the PUCO to establish energy efficiency standards relating to the actual
load growths and peak demands of electric distribution utilities and authorizes rules
providing for revenue decoupling.

r Requires the PUCO to establish carbon control planning requirements for
generating facilities and to establish greenhouse gas emission reporting
requirements.

• Adds the following to the types of air quality projects that can be funded by the
Ohio Air Quality Development Authority (OAQDA) and declares that both qualify
as air and thermal pollution facilities under Section 13, Article VIII, Ohio
Constitution: property, devices, or equipment used in the manufacture and
production of any equipment that qualifies as an air quality project; and property,
devices, or equipment that reduce air contaminant emissions through the generation
of electricity using sustainable resources.

• In the manner of its current authority to fund air quality projects, authorizes
OAQDA to i ssue revenue bonds to fund specified types of advanced energy
projects and declares that such projects qualify as air and thermal pollution control
facilities under the Ohio Constitution.

® Grants OAQDA authority regarding programs to achieve best cost rates for state-
owned buildings, facilities, and operations, state-supported colleges and

App. Appx. 000287
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universities, willing local governments, and willing school districts through pooled
purchases of electricity and the financing of taxable or tax-exempt prepayment of
commodities; and regarding programs to achieve optimal cost electricity for key
industrial and energy-intensive sectors.

• Grants OAQDA authority regarding programs to achieve optimal cost financing
for new electric generating facilities and regarding the siting, financing,
construction, operation, and risk reduction for next-generation base load generating
systems, including clean coal facilities with carbon capture or sequestration or
advanced nuclear power plants.

^ Grants OAQDA authority regarding energy efficiency incentives, sustainable
resource energy installations, and research and development regarding sustainable
energy.

• Requires the Department of Natural Resources, the Ohio Environmental Protection
Agency, and the PUCO jointly by rule to develop an interim policy framework for
regulating pilot and demonstration, carbon sequestration activities in Ohio or
sequestration products produced in Ohio.

App. Appx. 000288
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CONTENT AND OPERATION

Overview

The bill focuses on two main subject areas: electricity prices and electricity sources.

Regarding pricing, the bill focuses on the policy and process under which the

electricity prices of Ohio's seven incumbent operating utilitiesLij will be established after the
scheduled expiration of the current rate plans under which they serve Ohio's retail electric
market (December 31, 2010, for Dayton Power & Light; all others, the end of 2008). In
brief, the bill preserves the right of customer choice enacted by the electric law of S.B. 3 of
the 123rd General Assembly, extends the life of the utilities' current rate plans beyond their
scheduled expiration, and allows future, cost-related adjustments to generation prices.
However, if necessary, the PUCO can also regulate electric utilities under the traditional
regulatory approach that applied to them before S.B. 3. The bill also repeals transitional

(2001-2005) provisions of S.B. 3 that are obsolete:I^J However, it retains the competitive
market provisions of that law, so it apparently does not intend that n s ch re

^l^p• ^ppx. ^'^^^9
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traditional regulation would reinstate the exclusive generation supplier status that existed for
those utilities before S.B. 3.

The bill's pricing provisions do not focus only on generation service but also contain a
provision regarding long-term planning for distribution system modernization and related
cost recovery. It also requires a PUCO staff report on the value of utility participation in
regional transmission organizations.

Regarding energy sources, the bill prohibits future utility divestitures of electric
generating facilities without prior PUCO approval; grants authority for state-issued revenue
bonds to finance advanced energy projects; provides for a 2025, advanced energy portfolio
requirement for electric utilities and 2025 load growth and peak demand energy efficiency
standards for electric utilities; requires a greenhouse gas emissions reporting system and
requires carbon control planning for generating facilities; and provides for the development
of an interim policy framework for regulating carbon sequestration in Ohio.

1. Electrici prices

Return tv pre-S.R. 3 regarlatlon

(R.C. 4905.31 and 4928.05(A)(1))

By way of background, S.B. 3 in effect repealed "traditional regulation" of electric
generation service and declared that the price of generation service would be competitively
market-determined starting January 1, 2001. Incumbent electric utilities no longer had state-

established, exclusive service territories for generation service.f3l Other suppliers of
generation service ("electric services companies," meaning generally, power marketers,
power brokers, and aggregators) could compete to supply electricity to

transmission/distribution customers of the incumbent utilities at each customer's option.LQ
Too, incumbent electric utilities were free to vie for each other's generation customers.

To effect that competitive market, S.B. 3 generally revoked PUCO authority to
regulate generation service under public utility la-vv (R.C. Chapters 4901. to 4909., 4933.,
4935., and 4963.) except as to service reliability and public safety and except as to standard
service offers (SSOs) (see "Price regulation," below).

The bill allows the PUCO to decide to reinstate traditional regulationtE of generation
service (see COMMENT 1). The standard by which the PUCO could do so under the bill is
that it finds that traditional regulation is necessary to implement the statutory electric services
policy described next below.

What does it mean to return to "traditional regulation"? In brief, traditional regulation
addresses all facets of utility operation that affect the provision of utility services, for
example, utility stock and bond issuance, mergers and acquisitions, and, of course, service
pricing. Under its duty to balance the interests of utilities and consumers, the PUCO
determines a utility's "revenue requirement"--the amount of revenue a utility needs to cover

App. Appx. 000290
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all its operating costs and earn a rate of return on its overall plant investment. Largely based
on consumption data and subject to PUCO approval, the utility then sets its rates so that they
will provide it the opportunity to eam that revenue target.

This traditional ratemaking uses a snapshot method of identifying operating costs and
plant investment so that, by statute, their calculation is contemporary to the time period for
which rates are being deterrnined. In general, any time a utility desires to change its rates
because of any change in cost or investment, it has to file a "base rate case" with the PUCO,
in which not the specific change, but all the asset, cost, revenue, and expense elements
comprising a utility's rates are evaluated anew based on contemporary information.

Additional notable aspects of traditional regulation (which further relate to pricing
under "EneM security mlan," below) are that the basis for valuating utility assets and the
basis for determining a utility's operating costs for rate-making purposes are specified in
statute. For instance, under traditional regulation valuation must be done on an original cost

basis,61 for facilities "used and useful" in rendering service, and using books and records
maintained by the utility in accordance with a uniform system of accounts specified by the
PUCO (R.C. 4905.13, 4909.05(C), and 4909.15(A)). Further, the rate-making process of
traditional regulation generally requires the filing of a base rate case application under a
statute (R.C. 4909.18) that prescribes certain hearing and other requirements.

State electric services policy

(R.C. 4928.02)

The bill revises and adds to the current objectives of the state electric services policy
enacted under S.B. 3. Among other reasons relating to how the electric law is implemented,
the state policy is significant because, under the bill, it is integral to the criterion on which
the PUCO can decide to return to pre-S.B. 3 regulation and because "consistency with" the
policy is a criterion the bill requires the PUCO to weigh when approving generation prices
other than under traditional regulation.

Under both current law and the bill, the statutory electric policy applies statewide, and
the PUCO is required to ensure that the policy is effectuated (R.C. 4928.06(A), not in the
bill).

The current policy objectives, which have their genesis in S.B. 3's competitive
generation market concept, are as follows: (1) ensure the availability to consumers of
adequate, reliable, safe, efficient, nondiscriminatory, and reasonably priced retail electric
service, (2) ensure the availability of unbundled and comparable retail electric service that
provides consumers with the supplier, price, terms, conditions, and quality options they elect
to meet their respective needs, (3) ensure diversity of electricity supplies and suppliers, by
giving consumers effective choice of supplies and suppliers and by encouraging the
development of distributed and small generation facilities, (4) encourage innovation and
market access for cost-effective supply- and demand-side retail electric service, (5)
encourage cost-effective and efficient access to information regarding the operation of the
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transmission and distribution systems of electric utilities in order to promote effective
customer choice of retail electric service, (6) recognize the continuing emergence of
competitive electricity markets through the development and implementation of flexible
regulatory treatment, (7) ensure effective competition in the provision of retail electric
service by avoiding anticompetitive subsidies flowing from a noncompetitive retail electric
service to a competitive retail electric service or to a product or service other than retail
electric service, and vice versa, (8) ensure retail electric service consumers protection against
unreasonable sales practices, market deficiencies, and market power, and (9) facilitate the
state's effectiveness in the global economy.

The bill changes these policy objectives by adding seven new objectives and
modifying three of the current objectives. Specifically, objective (4) above is changed to
read: "encourage innovation and market access for cost-effective retail electric service,
including, but not limited to, demand-side management, time-diffeYentiated pricing, and
implementation of advanced metering infrastructure."

Objective (5) above is changed to read: "encourage cost-effective and efficient access
to information regarding the operation of the transmission and distribution systems of electric
utilities in order to promote both effective customer choice of retail electric service and the
development of performance standards and targets for service quality for all consumers,
including annual achievement reports written in plain language,"

Objective (8) above is changed to read: "ensure retail electric service consumers just
and reasonable rates and protection against unreasonable sales practices, market
deficiencies, and market power,"

The following new objectives are added to the state electric services policy: (1)
ensure that an electric utility's transmission and distribution systems are available to a
customer-generator or owner of distributed generation, so that the customer-generator or
owner can market and deliver the electricity it produces, (2) preclude imbalances in
knowledge and expertise among parties in a proceeding under the electric law to eliminate
any appearance of disproportionate influence by any of those parties, (3) ensure that
consumers and shareholders share the benefits of electric utility investment in facilities
supplying retail electric generation service, (4) provide coherent, transparent means of giving
appropriate incentives to technologies that can adapt successfully to potential environmental
mandates, (5) protect at-risk populations when considering the implementation of any new
advanced energy technology, (6) encourage implementation of distributed generation across
customer classes through regular review and updating of rules governing critical issues such
as, but not limited to, interconnection standards, standby charges, and net metering, and (7)
encourage the education of small business owners in Ohio regarding the use of energy
efficiency programs and advanced energy technologies in their businesses and encourage that
use.

Price reguCation

(R.C. 4928.14 and 4928.141)

App. Appx. 000292
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Under S.B. 3, beginning generally in 2006 and currently, an electric utility's only duty
regarding generation service is to provide a SSO that assures the availability of a f'irm supply
of electricity to (1) any of its distribution customers that have never chosen an alternate
generation supplier and (2) any customers that did choose but returned, if only briefly, to the

utility, including because their supplier defaulted on its contract.^ In general, for various
reasons, the standard service offer of each incumbent utility over time has become, instead of
an "essential service, fall-back" offer, the generation service offer for most of its distribution
customers.

Current law enacted under S.B. 3 contemplates that a utility's standard service offer
generation price will be "ma.rket-based." Alternately, it can be determined by competitive
bidding, but not if the PUCO determines "at any time that a competitive bidding process is
not required [because] other means to accomplish generally the same option for customers is
readily available in the market and a reasonable means for customer participation is
developed."

Generally, since the time S.B. 3's SSO requirement took effect, the incumbent utilities
have operated under various SSOs that were developed by settlement among parties. These
SSOs are typically referred to as "rate stabilization plans." Rate stabilization is an
utility/PUCO-generated concept described as responding to an assessment that there is no
effective competition in the electric generation market. The general nature of the utilities'

rate stabilization plans is that they preserve generation prices at existing levelAi but allow
for price adjustments in relation to certain costs or under certain cireumstances.

2009 (.2011),SS'4s

The bill retains the general standard service offer requirement for electric utilities. It
declares that, as of January 1, 2009 (2011 for DP&L), as to each customer with a (bilateral or
other) contract with a utility approved by the PUCO before October 28, 2007, a utility's SSO
will consist of that contract price, exclusive of its transmission and distribution service
components.

Also, as of that January 1, a utility's SSO, as to each of its customer classes, will
consist of the total charges--exclusive of charges for transmission and distribution services--
that are payable by customers on February 1, 2008 (201.0 for DP&L) under the utility's
current SSO rate plan and, further, that are subject to (1) any price adjustments for costs
incurred by the utility and authorized under its existing rate plan for implementation on or
after that February 1, but before the following January 1, and (2) to the extent they are not
included in those total charges or price adjustments, any price adjustments for deferred costs
authorized by PUCO order. (One effect of this provision is that any current rate stabilization

charge^ of a utility scheduled to expire under its current rate plan will continue.)

Later SSOs

App. Appx. 000293
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Relative to its plan to take effect in 2009, the bill allows any utility to seek approval of
a new SSO, in the form of either an "electric security plan" or a "market rate option." Such
an ESP or MRO will take effect on the date the PUCO specifies in its approval order and
supersedes the utility's prior SSO.

The bill expressly states that it does not preclude a utility for which an ESP has been
approved under the bill from later filing an application for a MRO or vice versa; and that the
PUCO has no authority to require a utility for which it has ever approved a MRO, to file an
application for an ESP. Additionally, the bill does not limit a utility competing for
generation customers in the certified distribution service territory of another utility.

The bill requires the PUCO to adopt rules governing the filing requirements for an
application for a new SSO. Upon that filing, the PUCO must set the date and time for
hearing, send written notice of the hearing to the utility, and publish notice of the hearing one
time in a newspaper of general circulation in each county in the service area affected by the
application.

Additionally, the bill contains a contract discovery provision. Specifically, subject to
such protection for proprietary or confidential information as is determined appropriate by
the PUCO, a utility must make available to any party to an ESP or MRO proceeding that
submits an appropriate discovery request every contract or agreement that is relevant to the
proceeding and is between the utility, or any of its affiliates, and a consumer, electric services
company, political subdivision, or any party to the proceeding.

Electric security glans

Terms and conditions. Under an ESP, a utility's generation prices will change
relative to changes in one or more costs specified in the utility's application and incurred by it
to serve jurisdictional load in Ohio.

Under the bill, if the utility has entered into a contract or agreement with an affiliate
for the provision of a competitive retail electric service, the PUCO must treat the affiliate's
costs of providing that service as a cost of the utility under the ESP.

Any allowable adjustment under an ESP for a change in a capitalized cost must
include a just and reasonable return on that cost.

Additionally, the amount of any price adjustment must be offset by any decrease in
costs and change in kilowatt-hours sold that are associated with serving Ohio jurisdictional
load, excluding a decrease that would have occurred pursuant to the scheduled expiration of a

regulatory transition charge 10 charged by a utility. (Specifically, the bill excludes any
reductions in amortization relating to costs recovered through a regulatory transition charge
authorized by the PUCO as of February 1, 2008.) Thus, under an ESP, consumer rates will
continue to include an amount relating to regulatory asset costs pertinent to S.B. 3.

Excluded as allowable costs under an ESP are any financial penalties, fines, court
costs, and attorney's fees associated with violations of or noncampliances^vpt^h f^d^e^Xl $68%4

http://ww,A,.legislature.state.oh.us/analysis.cfin?ID=127 SB_221&,ACT-As%o20Enrolled&... 6/27/2013



Laws, Acts, and Legislation Page 1 l of 23

state's environmental laws or with facilities' permits. Otherwise, any cost incurred by a
utility to serve jurisdictional load in Ohio is allowable under an ESP. The bill enumerates
certain of those costs, but an ESP is not limited to only those costs.

The enumerated costs are (1) environmental compliance costs for one or more
specified generating facilities, (2) the cost of fuel for one or more specified generating
facilities or the cost of purchased power (3) operating, maintenance, and other costs,
including taxes, (4) costs of investment in one or more specified generating facilities, and (5)
costs of providing standby and default service pursuant to electric law (specifically, R.C.
4928.14(A) and relettered (H)). An ESP that includes any of those costs can provide for
automatic increases or decreases in the SSO price, but, in the case of a cost under (3), only if
the cost was outside of the utility's control or responsibility.

In addition, costs in an ESP expressly can include (6) the cost of construction, in
excess of $250 million, of an environmental retrofit to a specified, then-existing generating
facility and (7) the cost of construction of one or more new, specified generating facilities
that, superseding Power Siting Board authority under R.C. Chapter 4906., the PUCO
determines and certificates the need for as to the SSO on the basis of resource planning
projections developed in accordance with policies and procedures the PUCO must prescribe
by rule (see COMMENT 2). Under the bill, then, the presumption of need that otherwise
would apply under power siting law (R,C. 4906.10(A)(1)) to a generating facility does not
apply to a facility described in (7).

In the case of a price adjustment for a cost described in (6) and (7), the bill requires
that the adjustment be consistent with the rate-making formula and standards of continuing
R.C. 4909.15 and consistent with procedures that ordinarily apply to a base rate case under
R.C. 4909.18 "as [those procedures may be] applicable." Additionally, subject to such terms
and conditions as the PUCO prescribes in its order approving the ESP, a price adjustment
under (6) or (7) must be for the actual life of the facility.

If the costs of an advanced energy technology or facility implemented under the bill
(see "Advnneed enerpy," below) are included in the ESP, the portion of the SSO price
attributable to those costs are not payable by any consumer that has exercised choice of
supplier under continuing law (R.C. 4928.03), but only "to the extent" the PUCO determines
that the advanced energy technology or facilities implemented by that supplier are
comparable to that implemented by the utility under the bill at the time of the issuance of an
ESP approval order. (That means that, if the PUCO determines that the supplier's advanced
energy portfolio is only partially comparable to the utility's, a proportional amount of the part
of the SSO price attributable to the utility's advanced energy costs included in the ESP will
be payable.)

The bill requires that any adjustment for a particular cost in a utility's initial ESP
application be determined using a baseline measure of cost as of February 1 of the year in
which the utility's existing rate plan will expire (2008 or 2010, as applicable).

App. Appx. 000295
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If a utility continues to provide its SSO pursuant to an ESP, for any later such
application by the utility, the baseline measure must be the cost, and the associated kilowatt-
hours sold, as determined under the utility's then-existing approved plan. With regard to a
generating facility described in (6) and (7) above, associated decreases in cost and changes in
kilowatt-hours sold must include, but are not limited to, retirement of all or part of any other
generating facility, the cost of which had been included in the utility's rate base prior to the
bill's effective date or was included in an ESP as a cost described in (4), (6), or (7) above (see
COMMENT 3).

Aside from price adjustments, the bill additionally authorizes the PUCO to specify in
an ESP any alternate standard, factors, or methodology that it must use, within the timeframe
the PUCO specifies, to approve a MRO for the utility if it later files an application for that
approval (see "Market rate optlOn," below),

ESP a,p,pravaf. The bill allows the PUCO, when deciding upon an application for an
ESP filed by a utility that transferred all or part of its generating facilities to an affiliate of the
utility, and to the extent authorized by federal law, to consider purchased power or other
contracts or agreements between the utility and its affiliates or between the utility and the
holding company that owns or controls the utility.

Under the bill, the burden of proof regarding an ESP application is on the utility. The
PUCO must find both of the following to approve, or modify and approve, an ESP: (1) the
plan and prices it establishes are just and reasonable as to each customer class and are
consistent with the state electric policy and (2) the utility is in compliance with the contract
discovery provision mentioned earlier in this analysis.

In its approval order, the PUCO must prescribe such requirements necessary for the
utility to implement "applicable" objectives of the state policy. The order also can provide a
schedule and the procedural and substantive terms and conditions for periodic PUCO review
of the ESP.

Market rate gpLn

Terms and conditions. The bill states that, under a MRO, a utility's SSO price must
be determined periodically through an open, competitive bidding process. Prior to the
approval of the MRO, the utility must conduct such competitive bidding to establish the
original price under the MRO.

MRO apnroval. As with an ESP, the burden of proof in a MRO proceeding is on the
utility. The PUCO by order must approve, or modify and approve, the MRO if it determines
all of the following are met: (1) the MRO and its prices are just and reasonable as to each
customer class and are consistent with the state electric policy and (2) the utility is in
compliance with the contract discovery provision of the bill.

Aside from those two standards, which also apply to ESP approval, the PUCO must
determine for a ivCRO that (3) with respect to generation service, the relevant markets are
subject to effective competition. For that purpose and unless the PUCO already established

App. Appx. 000296
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an effective competition standard, factors, or methodology in an earlier ESP for that utility as
allowed under the bill, the PUCO must consider the factors prescribed in continuing electric

Iaw I 1 and such other or additional factors as it can prescribe by rule. It also must prescribe
by rule the methodology it will use to evaluate whether the effective coinpetition standard is
met.

In addition, for a MRO, the PUCO must determine that (4) the MRO price for a
customer class as determined under the original competitive bidding is more favorable than,
or at least comparable to, its price-to-compare for that class. That price-to-compare is a
PUCO-determined price that is for the comparable time period and is established "in the
manner of an [ESP]."

As with an ESP order, a MRO approval order must prescribe such requirements as
are necessary for the utility to implement applicable objectives of the state electric policy.
The order can provide the procedural and substantive terms and conditions for periodic
PUCO review of the MRO. That review must provide for the reconciliation of the standard
service offer price to ensure that the price is just and reasonable as to each customer class and
consistent with the state policy.

Distribution system rnodernr.zation, line exteatsions

(R.C. 4928.02 and 4928.111)

The bill requires an electric utility with a PUCO-approved ESP to file with the PUCO
a "long-term energy delivery infrastructure modernization plan or any plan providing for the
utility's recovery of costs and a just and reasonable rate of return on such infrastructure
moderaization." The plan must specify the initiatives the utility must take to improve electric
service reliability by rebuilding, upgrading, or replacing the utility's distribution system. The
plan must be filed as an application under the traditional ratemaking law (R.C. 4909.18) and
therefore subject to any hearing and other requirements to the extent they would apply under
that law.

The bill also contains a provision requiring the PUCO, in carrying out the state
electric policy, to "consider rules as they apply to the costs of distribution infrastructure,
including, but not limited to, lines extensions for the purpose of development" in Ohio.
Under continuing law, a utility's filed distribution rates must "include an obligation to build
distribution facilities when necessary to provide adequate distribution service, provided that a
customer requesting that service may be required to pay all or part of the reasonable
incremental cost of the new facilities, in accordance with rules, policy, precedents, or orders
of the [PUCO]" (R.C. 4928.15(A)).

RTO garticiQatron; consumer advocate

(R.C. 4928.68)

The bill requires the PUCO to employ a federal energy advocate, The bill requires
that person to examine the value of the participation of Ohio electric t^tpi^tiep^^re^^o^67
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transmission organizations ] z and submit a report to the PUCO on whether continued
participation of those utilities is in the interest of retail electric consumers.

Additionally under the bill, the PUCO employee must monitor the activities of the
Federal Energy Regulatory Commission and other federal agencies and, represented by the
Attorney General, must advocate on behalf of the interests of Ohio retail electric service
consumers. Currently, there is one, state-level entity that functions as a consumer advocate:
the Ohio Consumers' Counsel, who advocates on both the state and federal levels, on behalf
of the residential consumers of electric, gas, natural gas, and certain other public utilities
(R.C. Chapter 4911.). The PUCO itself often is a party to federal proceedings.

Governmental aggMation

(R.C. 4928.20 and 4928.21)

Current law authorizes the electric load of electric customers to be aggregated for the
purpose of purchasing retail electric generation (R.C. 4928.03). Aggregators performing that
function include governmental aggregators, specifically, municipalities, townships, and
counties that can aggregate the electric load of customers within their respective
jurisdictions. Current law establishes various requirements for and limitations on a
govenunental aggregation, including, for instance, a popular vote on the question of whether
the local govemment can aggregate load without first obtaining the individual permission of
each customer.

The bill changes current law's liznitation that, in the case of such an "automatic"
governm.ental aggregation, the local government must allow any person that is so enrolled in
the aggregation an opportunity to opt out of the aggregation every two years, without paying
a switching fee. Under the bill, a customer can opt-out up to every four years without paying
a switching fee.

II. Ener y sources

Divestiture policy

(R.C. 4928.17(E))

Current law enacted by S.B. 3 authorizes an electric utility to divest itself of any
generating asset without prior PUCO approval. The bill prohibits an electric utility selling or
transferring any generating facility it owns in whole or in part to any person without prior
PUCO approval. (Prior to S.B. 3, an electric utility, like any other public utility, was subject
to policy and a process regarding such prior PUCO approval under R.C. 4905.48 (not in the
bill). PUCO approval authority under the bill does not reference that statute.)

Advanced ea= portfvlio

(R.C. 4928.142)

App. Appx. 000298
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The bill requires that, by the end of 2025, each electric distribution utility must
comply with the bill's requirement for advanced energy in its SSO supply portfolio. An
effect of the bill is that it allows the utility to decide the manner and timing of its compliance
with that requirement. The requisite amount of advanced energy for each utility is 25% of
the total number of kilowatt-hours of electricity the utility supplies to any and all electric
consumers whose electric load centers are located in its certified distribution service
territory. The bill expressly states that it does not preclude a utility from providing a greater
percentage.

In fulfilling the 25% requirement, the utility must comply with the following
standards: (1) at least 50% of the advanced energy it implements by the end of 2025 must be
generated from sustainable resources and must include solar power, and the remainder must
be supplied from advanced energy facilities, (2) at least 50% of the advanced energy it
implements by the end of 2025 must be met through facilities located in Ohio, (3) the utility
must comply with the advanced energy requirement in a manner that considers available
technology, costs, job creation, and economic impacts, and (4) to be counted as an advanced
energy technology or facility, its on-site construction must be initiated after the bill's
effective date. (The effect of (4) is to allow current advanced energy technology or facilities
that are not yet in their on-site construction phase to be counted toward the 2025 standard.)
Once counted, a particular technology or facility remains counted for purposes of the utility's
compliance with the bill's advanced energy requirement.

The bill defines "sustainable resources" as including, but not limited to, solar; wind,
tidal or wave; biomass, including, but not limited to, biomass involving the use of tree parts;
landfill gas; biofuel; hydro; or geothermal resources that are used in the generation of
electricity.

The bill also defines "sustainable resources" as including fuel cells powered by those
resources. As noted in (4) below, fuel cells used to generate electricity also count as
"advanced energy facilities" under the bill. (Apparently, the same fuel cell powered by
sustainable resources could then be counted twice, for purpose of compliance with both the
sustainable resources and advanced energy requirements of the bill.)

The bill defines "advanced energy facilities" as consisting of methods or any
modifications or replacements of any property, processes, devices, structures, or equipment
that meet any of the following: (1) regarding clean coal technology, technology that includes
the desigil capability to control or prevent the emission of carbon dioxide, which design
capability the commission shall adopt by rule and shall be based on economically feasible
best available technology or, in the absence of a determined best available technology, shall
be of the highest level of economically feasible design capability for which there exists
generally accepted scientific opinion, (2) regarding advanced nuclear energy production,
generation III technology as defined by the Nuclear Regulatory Coinmission, other later
technology, or "significant improvements to existing facilities," (3) fuel cells used to generate
electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric

App. Appx. 000299
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acid fuel cell, molten carbonate fuel cell, or solid fuel cell, (4) regarding cogeneration
technology, technology using a heat engine or power station to generate electricity and useful
heat simultaneously. Under the bill, "advanced energy facility" further includes any property
or system to be used in whole or in part for any of the purposes in (1) to (4) above, whether
another purpose also is served, and any property or system incidental to or that has to do
with, or the end purpose of which is, any of the foregoing.

PUCO straftay; advisory committee

The bill requires the PUCO to submit to the General Assembly an annual report
describing the compliance of electric distribution utilities with the bill's advanced energy
requirement and describing any interim goals or strategy for utility compliance or for
encouraging the use of advanced energy in supplying Ohio's electricity needs in a manner
that considers available technology, costs, job creation, and economic impacts. The PUCO
must allow and consider public comments on the report before submitting it. The bill
expressly states that nothing in the report binds any person, including any utility for the
purpose of its compliance with the advanced energy requirement or the purpose of enforcing
that requirement.

The bill additionally requires the Governor to appoint an advanced energy advisory
committee in consultation with the chair of the PUCO. The committee is charged with
examining available technology for and related timetables, goals, and costs of the bill's
advanced energy requirement and semiannually submitting a report of its recommendations
to the PUCO.

Enfr^rcenaent and exception to conapl'iance

Under the bill, if the PUCO determines, after notice and hearing, that the utility has
failed to comply with the 2025-25% requirement, it must issue an order requiring the utility
to comply fully within such time as must be specified in the order. The order must specify
the process and schedule for later verifying the utility's compliance to the PUCO.

However, the PUCO's authority to order a utility's full compliance is subject to a price
limitation: under the bill, the PUCO cannot require full compliance "to the extent that" the
ratio between the blended advanced energy and nonadvanced energy price in 2025 and the
portion of that price attributable to nonadvanced energy exceeds 1.03. (In other words, full
compliance cannot be required if the utility's overall standard service price in 2025 would
rise by more than 3% if the utility were made to fully comply with the 2025-25%
requirement; and the PUCO could require something less than full compliance, up "to the
extent that" that price effect would not occur.)

Regarding financial penalties for noncompliance, the bill authorizes the PUCO to
pursue mandamus, injunction, or other civil remedies against a utility to compel its
compliance with a compliance order under the bill or with an order in a later proceeding in
which it determines the utility has failed to comply with the compliance order. The bill also
authorizes the PUCO to assess forfeitures. The maximum arnount of the forfeiture is $10,000
per day per noncompliance. (It.C. 4928.16(B)(2), referencing R.C. 490 .54 e se )

pp. pp^r. 0 WT0
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amount is the same as that which applies to a public utility under traditional regulation and
can otherwise apply to an electric distribution utility for violations of or noncompliances with
electric law under R.C. Chapter 4928.) Under continuing law, such forfeitures are deposited
to the credit of the general revenue fund (R>C. 113,09).

Energy effciency standards

(R.C. 4928.64)

The bill requires the PUCO to establish by rule energy efficiency standards applicable
to electric distribution utilities. Under the rules, a utility must implement energy efficiency
measures that will result in not less than 25% o of actual growth in its electric load and not less
than 10% of its total peak demand being achieved through those measures by 2025. The
rules must include a requirement that an electric distribution utility provide a customer upon
request with two years of consumption data in an accessible form.

Additionally, the rules may provide for °'decoupling." (Although not further described
in the bill, this temi generally refers to a policy that detaches utility earnings from amount of
commodity sold.)

Greenhouse gas ernissionss carbon control

(R.C. 4928.69)

The bill requires the PUCO to adopt rules establishing greenhouse gasLul emission
reporting requirements (see COMMENT 4). The rules must include participation in the
Climate Registry. The Registry's web site describes the Registry as "a collaboration between
states, provinces, and tribes aimed at developing and managing a common greenhouse gas
emissions reporting system with high integrity that is capable of supporting various
greenhouse gas emissions reporting and reduction policies for its member states and tribes

and reporting entities."L14I

The bill also requires the PUCO to adopt rules establishing carbon control planning
requirements for each electric generating facility located in Ohio that emits greenhouse
gases, including facilities in operation on the bill's effective date.

Carbon sequestration

(R.C. 1551 .41)

The bill requires the Department of Natural Resources, the Ohio Environmental
Protection Agency, and the PUCO, jointly by rule, to develop an interim policy framework
for supervision and regulation by the agencies of pilot and demonstration, carbon
sequestration activities located in Ohio and sequestration products produced in Ohio.

State revenue bonds

App. Appx. 000301
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(R.C. 122.41, 122.451, 3706.01 through 3706.18, and 4905.40)

Current law authorizes the Ohio Air Quality Development Authority (OAQDA) to

issue revenue bonds and notes, the proceeds of which can be used to fund the cost^ of air
quality projects. Funding can come in the form of an OAQDA loan or grant or can otherwise
be paid from bond proceeds.

OAQDA's financing authority is granted in relation to the enactment of Section 13,
Article VIII, Ohio Constitution ( referenced in R.C. 3706.01(G) and 3706.03(A)). That
constitutional provision empowers state government to lend the state's aid and credit to
private entities (by issuing of debt backed by revenues other than tax revenues) for the
express purposes of controlling air, water, and thermal pollution or disposing of solid waste.
But the constitutional provision also includes a prohibition that,

except for facilities for pollution control or solid waste disposal,
as determined by law, no guarantees or loans and no lending of
aid or credit shall be made [by statute or otherwise] for facilities
to be constructed for the purpose of providing electric or gas
utility service to the public.

The bill adds to the types of air quality projects that can be funded by the OAQDA. It
also gives OAQDA new, identical, statutory authority to issue revenue bonds for advanced
energy projects. The latter also involves extending to advanced energy projects two existing
statutory provisions relating to a Department of Development mortgage insurance program
for air quality, wastewater, or solid wastes projects.

The bill additionally expressly denies OAQDA the authority to build, own, or operate
an air quality facility or advanced energy facility, except as may be required to effect a
facility's financing.

Aarquality Frvjects

Projects currently eligible for OAQDA funding are, in brief: (1) methods, or
modifications or replacements of property, processes, devices, structures, or equipment,

directed at air contamminants, 16 (2) property used for collecting, storing, treating, using,
processing, or disposing of a by-product or solid waste resulting from a project described in
(1), (3) motor vehicle inspection stations and station equipment, (4) ethanol or other biofuel
facilities and facility equipment, (5) property, devices, or equipment that reduce emissions of
air contaminants through improvements in energy efficiency or energy conservation, (6)
research and development projects under the Ohio Coal Development Office, (7) property
used for collecting, storing, treating, using, processing, or disposing of a by-product or solid
waste resulting from a project described in (6) or from the use of clean coal technology,
excluding property used primarily for other subsequent commercial purposes, (8) property

that is part of the FutureGen project 17^ or related to its siting, and (9) property or any system
to be used for any of the purposes described in (1) to (8), whether another purpose is also

App. Appx. 000302
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served, and any property or system incidental to or that has to do with, or the end purpose of
which is, any of (1) to (8) above.

The bill makes the following newly eligible as "air quality projects" and also expands
(9) above to include these new types of projects: (1) property, devices, or equipment
necessary for the manufacture and production of any equipment that qualifies as an air
quality project, and (2) property, devices, or equipment that reduce air contaminant emissions
through the generation of electricity using sustainable resources. The bill declares that both
of these new types of air quality projects qualify as facilities for the control of air pollution
and thermal pollution related to air under Section 13, Article VIII, Ohio Constitution (R.C.
3706.01(G)). "Sustainable resources" under the bill include, but are not limited to, solar,
wind, tidal or wave, biomass, including, biomass involving the use of tree parts, biofuel,
hydro, or geothermal resources; and include fuel cells powered by sustainable resources.

Advanced e nergv greLe,cts

OAQDA authority to fund advanced energy projects under the bill, and the statutory
requirements for bonds and all other funding details, mirror those of existing law as to air
quality projects. Similar to the law regarding air quality projects, the bill declares that
advanced energy projects for industry, commerce, distribution, or research, including public
utility companies, qualify as facilities for the control of air pollution and thermal pollution
related to air under Section 13, Article VIII, Ohio Constitution (R.C. 3706.03(A)). This
declaration is subject to the limitation within that constitutional provision, as noted above.

Under the bill, "advanced energy projects" consist of methods or of modifi'cations or
replacements of property, processes, devices, structures, or equipment, regarding any of the
following: (1) for clean coal technology, technology that includes the design capability to
control or prevent the emission of carbon dioxide, which design capability the PUCO must
adopt by rule and must be based on economically feasible best available technology or, in the
absence of a determined best available technology, shall be of the highest level of
economically feasible design capability for which. there exists generally accepted scientific
opinion, (2) for advanced nuclear energy production, generation III technology as defined by
the Nuclear Regulatory Commission, other later technology, or "significant improvements to
existing facilities," (3) electric generating fuel cells including, but not limited to, proton
exchange membrane fuel cells, phosphoric acid fuel cells, molten carbonate fuel cells, or
solid fuel cells, and (4) cogeneration technology using a heat engine or power station to
generate electricity and useful heat simultaneously. An advanced energy project also
includes any property or system to be used in whole or in part for (1) to (4) above, whether
another purpose also is served, and any property or system incidental to or that has to do
with, or the end purpose of which is, any of (1) to (4).

AdditionaC UAQDA autlaority

(R.C. 3706.04)

Current law lists a number of general powers of the OAQDA with respect to air
quality projects, including, for example, adopting an official OAQDA. sealApmp Rg^lXa^bffi^3
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grants, acquiring or constructing property, engaging in certain competitive bidding, and
receiving federal funds. The bill extends those same powers with respect to advanced energy
projects funded by OAQDA.

Further, the bill establishes additional OAQDA authority. The bill authorizes
OAQDA to develop, encourage, promote, support, and implement programs to achieve best
cost rates for state-owned buildings, facilities, and operations, state-supported colleges and
universities, willing local governments, and willing school districts through pooled purchases
of electricity and the financing of taxable or tax-exempt prepayment of commodities.
OAQDA additionally may develop, encourage, promote, support, and implement programs to
attract and retain key industrial and energy-intensive sectors of Ohio's economy.

The bill also empowers OAQDA to develop, encourage, promote, support, and
implement programs to achieve optimal cost financing for electric generating facilities to be
constructed on or after January 1, 2009. And, it empowers OAQDA to lead, encourage,
promote, and support siting, i$^ financing, construction, and operation for, and reduce the
costs of associated risks of, early implementations of next-generation base load generating
systems, including clean coal generating facilities with carbon capture or sequestration or
advanced nuclear power plants.

Additional authority is granted for OAQDA to develop, encourage, and provide
incentives for investments in energy efficiency; develop, encourage, promote, and support
implementation in Ohio of sustainable resource energy installations; and engage in and
coordinate state-supported energy research and development with respect to reliable,
affordable, and sustainable energy in Ohio.

The bill does not address funding for the additional OAQDA authority it confers.

COMMENT

1. The bill is not clear as to whether PUCO authority to institute traditional regulation
of generation service also includes authority to go back and forth between that regulatory
approach and the framework otherwise established under R.C. Chapter 4928.

2. The bill authorizes the PUCO to certificate the need for a new generating facility
under an ESP. If that is the only intended authority, the bill's reference to superseding R.C.
Chapter 4906. might be made more precise by referencing only R.C. 4906.10(A)(1), the
specific provision under which the Power Siting Board would otherwise determine need for a
generating facility.

3. The use of "rate base" is not clear in R.C. 492$.14(D)(2)(b) as to whether it intends
to refer to an asset included in the utility's rates under traditional regulation prior to S.B. 3's
effective date or intends to mean the utility's rates in effect any time prior to the bill's
effective date.

App. Appx. 000304
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4. The bill is not clear as to whom the PUCO°s greenhouse gas reporting and carbon
control planning requirements under R.C. 4928.69 will apply, that is, as to public utilities the
PUCO regulates and/or other owners of electric generation. If it includes the latter, there is
no authority under current law or the bill for the PUCO to enforce compliance as to those
nonutility owners.

HISTORY

ACT`ION

Introduced
Reported, S. Energy and Public Utilities
Passed Senate (32-0)

DATE

09-25-07
10-31-07
10-31-07

s022I -ps- I 27.doc/kl

li-I Duke Energy Ohio, Cleveland Electric Illuminating, Ohio Edison, Toledo Edison, Ohio Power,
Columbus Southern Power, and Dayton Power & Light.

MR.C. 4928.31, 4928.32, 4928.33, 4928.34, 4928.35, 4928.36, 4928.37, 4928.38, 4928.39,
4928.40, 4928.41, 4928.42, 4928.431, and 4928.44.

121A.lthough such exclusive "certified" territories continued as to other components of electric
service, such as distribution (R.C. 4933.81 et seq., not in the bill).

F41 Generally, neither current law nor the bill affect the right of a municipal utility to provide electric
service within its jurisdiction as established under the Ohio Constitution; nor do they affect the
exclusive authority of an electric cooperative to provide electric service to its members within its
certified territory as that territory is established by statute, Within the limitations of those respective
authorities, both municipals and electric cooperatives compete with electric utilities and electric
services companies.

151 A return to traditional regulation does not exactly mean a return to pre-S.B. 3 regulation, since
S.B. 3 repealed certain provisions of traditional regulation, such as provisions authorizing an electric
fuel component in rates and provisions addressing environmental compliance facilities of electric
utilities, and amended other provisions.

1E As opposed to some other basis, for example, original cost less depreciation or replacement cost
new.

M More fully, a customer can return under current law to the SSO of its incumbent utility if the
customer's supplier (1) has defaulted on its contract, (2) is in receivershiRp{3)AhpapsX ^60^65
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bankruptcy, (4) is no longer capable of providing the service, (5) is unable to provide delivery to
transmission or distribution facilities for such reasonable period of time as the PUCO may specify by
rule, or (6) has had its PUCO certification suspended, conditionally rescinded, or rescinded (R.C.
4928.14(C); under the bill, the division is changed to (H)).

U Generally meaning, at the level of the utility's pre-2000 price of electricity, detertxr.ined through
an unbundling process that required the price of generation to be the amount that remained after all
other electric service components were removed from the bundled price for electric service that
reflected the vertical integration of Ohio electric utilities prior to S.B. 3. Those bundled prices had
not changed since the utilities' last rate cases, which generally occurred in the late 1980s to mid-90s,
so, they have not been evaluated since then under the rate-making criteria of traditional regulation.

f 91 For instance, in the case of Cleveland Electric Illuminating, Toledo Edison, and Ohio Edison, that
charge was set to equal the generation transition charge authorized for the utilities' five-year,
post-S.B. 3 period. The PUCO recognized the charge as covering their cost of reserving and
supplying generation under the SSO requirement.

10 A regulatory transition charge is a charge that S.B. 3 permitted the PUCO to grant an electric
utility so that it could collect revenue from customers for pre-S.B. 3 regulatory assets that met the
definition of a "transition cost" under S.B, 3. Under S.B. 3, that revenue period for a utility was to
end not later than December 31, 2010. "Regulatory assets" are the unamortized amounts capitalized
or deferred on a utility's books of account per PUCO orders and can include such items as deferred
PIPP (Percentage of Income Payment Plan) arrears or deferred demand-side management costs (R.C.
4928.01(A)(26), 4928,39, and 4928.40 of current law).

UA Under R.C. 4928.06(D), these factors include, but are not limited to, (1) the number and size of
alternative providers of the service, (2) the extent to which the service is available from alternative
suppliers in the relevant market, (3) the ability of alternative suppliers to make functionally
equivalent or substitute services readily available at competitive prices, terms, and conditions, and
(4) other indicators of market power, which may include market share, growth in market share, ease
of entry, and the affiliation of suppliers of services.

[121 In brief, these "°RTOs" coordinate the transportation of electricity over transmission lines of any
number of participating utilities. Ohio utilities currently belong to either or both of two such RTOs:
MISO (The Midwest Independent System Operator) or PJM Interconnection.

^"[G]reenhouse gases allow sunlight to enter the atmosphere freely. When sunlight strikes the
Earth's surface, some of it is reflected back towards space as infrared radiation (heat). Greenhouse
gases absorb this infrared radiation and trap the heat in the atmosphere. ... Some of [the gases]
occur in nature (water vapor, carbon dioxide, methane, and nitrous oxide), while others are
exclusively human-made (like gases used for aerosols)... . During the past 20 years, about three-
quarters of human-made carbon dioxide emissions were from burning fossil fuels." From the U.S.
Energy Information Administration, at e http://www.eia.doe.gov/oiaf/1605/ggccebro%hapterl .html>.

14 <http://www.theclimateregistry.org/>. According to the web site, as of August 9, 2007, Ohio is
listed as having joined the Registry, along with all other states except Alaska, Texas, Louisiana,
Mississippi, Arkansas, North Dakota, South Dakota, Nebraska, Kentucky, Indiana, and West
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Virginia. The Ohio contact listed on the site is the Director of Ohio EPA. The state's listing
currently enables a utility's voluntary participation in the Registry.

15"Cost°` means the cost of acquisition and construction, the cost of acquisition of all land, rights-
of-way, property rights, easements, franchise rights, and interests required for such acquisition and
construction, the cost of demolishing or removing any buildings or structures on land so acquired,
including the cost of acquiring any lands to which such buildings or structures may be moved, the
cost of acquiring or constructing and equipping a principal OAQDA. office and sub-offices, the cost
of diverting highways, interchange of highways, and access roads to private property, including the
cost of land or easements for such access roads, the costof public utility and common carrier
relocation or duplication, the cost of all machinery, furnishings, and equipment, financing charges,
interest prior to and during construction and for no more than 18 months after completion of
construction, engineering, expenses of research and development, the cost of any commodity
contract, including related fees and expenses, legal expenses, plans, specifications, surveys, studies,
cost and revenue estimates, working capital, other expenses necessary or incident to determining the
feasibility or practicability of acquiring or constructing a project, administrative expense, and such
other expense as may be necessary or incident to the acquisition or construction of the project, the
financing of such acquisition or construction, including the amount authorized in the OAQDA bond
resolution, the financing of the placing of such project in operation, and any obligation, cost, or
expense incurred by any governrnental agency or person for surveys, borings, preparation of plans
and specifications, and other engineering services, or any other cost described above (R.C. 3706.01
(I)).

" That is, methods, modifications, or replacements that remove, reduce, prevent, contain, alter,
convey, store, disperse, or dispose of particulate matter, dust, fumes, gas, mist, smoke, noise, vapor,
heat, radioactivity, radiation, or odorous substances, or substances containing those contaminants, or
that render them less noxious or reduce their concentration in the air (R.C. 3706.01(C) and (G)).

1171 This project is a coal-fueled, zero-emissions power plant designed to prove the feasibility of
producing electricity and hydrogen from coal and nearly eliminating carbon dioxide emissions
through capture and permanent storage. The future site of the project has been narrowed by the U.S.
Department of Energy to Texas or Illinois,

18 This apparently intends that, if the facilities qualify as major utility facilities under power siting
law, OAQDA would lead, encourage, promote, and support siting of such facilities before the Power
Siting Board.
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,1F SF.12 ^,t

Bill Analysis

Legislative Service Commission

Sub. S.B. 221'
127th General Assembly

(As Reported by H. Public Utilities)

Sens. Schuler, Jacobson, Harris, Fedor, Boccieri, R. Miller, Morano, Mumper, Niehaus,
Padgett, Roberts, Wilson, Spada

BILL SUMMARY

• Focuses on two main subject areas: electricity prices and electricity sources.

Electricity prices:

• Preserves the right of customer choice enacted by S.B. 3 of the 123rd General
Assembly.

• Revises and adds to the current objectives of state electric services policy enacted
under S.B. 3.

• Provides that a"self-generator'° under Electric Restructuring Law need not own the
generating facility, rather, it can host it on its premises.

• Permits special contract law to be enforced for the purposes of the Electric
Restructuring Law.

• Expressly authorizes under special contract law the filing of a financial device to
recover costs incurred in conjunction with economic development and job
retention, the bill's peak demand reduction and energy efficiency programs,
advanced metering, and government mandates,

• Authorizes a mercantile customer or a group of those customers to establish a
reasonable arrangement with a utility under special contract law.

• Provides that special contracts must be submitted to the PUCO by application for
its approval.

^ Preserves the requirement that each electric distribution utility have a standard
service offer (SSO).

App. Appx. 000308
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• Preserves current law's provision that each utility's SSO will be the default service
for a customer, but changes the statutory nature and process for PUCO approval of
an SSO.

• Expressly states that its SSO provisions do not preclude or prohibit an electric
distribution utility providing competitive retail electric service to electric load
centers within the certified territory of another such utility.

• Modifies the corporate separation law so that the law applies to an electric utility
"except as otherwise provided in" the market rate offer (MRO) and electric security
plan (ESP) provisions of the bill.

• Removes any limitation on divestiture by an electric utility that is not a distribution
utility.

• Removes the current law's provision that a utility's authority to divest is subject to
the provisions of public utility law relating to the transfer of transmission,
distribution, or ancillary service provided by such generating asset.

• Authorizes the PUCO to grant rate phase-ins and states that the authority
continuing law confers on the PUCO to supervise or regulate a competitive retail
electric service does not limit that phase-in authority,

• Requires that an SSO be either an MRO or an ESP.

• Authorizes discovery requests of certain utility agreements during an 1VIR.O or ESP
proceeding.

• Requires all utilities to file an SSO before 1/1/09.

• Requires the first SSO application of a utility to be an ESP, but allows a utility to
simultaneously file an MR.O.

• Provides SSO provisions that reflect differences among the electric distribution
utilities.

• Authorizes "transitional" 1VIR.Os that require utilities that own generating assets to
"ramp up" to market and operate under a blended generation price during that
period.

• Provides that an electric distribution utility that files an MRO cannot, and cannot
be required to, file an ESP.

App. Appx. 000309
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• Provides that the bids selected for an MRO be the least-cost bids and establishes
several other criteria regarding the bid results that can preclude an NIRO
application from going forward.

• Authorizes the PUCO to adjust the blended price of a transitional MRO.

• States that public utility law (R.C. Title 49) does not apply to an ESP.

• Prescribes what an ESP application must contain and also enumerates certain
things that, at the utility's discretion, the application can contain, but does not limit
any discretionary items to those the bill enumerates.

• Requires an ESP to contain provisions related to the supply and pricing of electric
generation service and, if the proposed ESP has a term longer than three years,
requires that it must include provisions to permit the PUCO to test the ESP.

• Permits an ESP to include automatic cost recovery, a construction work in progress
allowance/nonbypassable surcharge, a nonbypassable surcllarge for a competitively
bid generating facility, facility decommissioning, derating, and retirement, rate
stabilization, automatic price adjustments, securitization, transmission and related
services, distribution service, and economic development and energy efficiency.

• Prescribes as a standard for PUCO approval that the ESP pricing and all other
terms and conditions, including any deferrals and any future recovery of deferrals,
is favorable in the aggregate as compared to the expected results that would
otherwise apply under an MRO.

• Requires that, if an ESP provides a nonbypassable surcharge for CWIP or a
competitively sourced generating facility, the PUCO must ensure that the benefits
derived for any purpose for which the surcharge is established are reserved and
made available to those that bear the surcharge.

• Allows an electric distribution utility to withdraw an ESP application, thereby
terminating it, if the PUCO modifies and then approves the application.

• Requires the PUCO, if it modifies and approves or disapproves an ESP
application, to issue an order continuing the provisions, terms, and conditions of
the utility's most recent SSO, along with any expected increases or decreases in
fuel costs, until a subsequent ESP or MRO is filed and authorized.

• Extends to a FERC-approved regional transmission organization that is responsible
for maintaining reliability in all or part of Ohio the requirement to consent to
service of process and designate an agent.
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• Requires the PUCO to employ a Federal Energy Advocate to generally assist with
transmission oversight.

• Prohibits an electric distribution utility charging a customer of a municipal utility
in existence before 1/1/98 any surcharge, service termination charge, exit fee, or
transition charge.

• Requires the PUCO, in carrying out the state electric services policy, to consider
rules as they apply to the costs of electric distribution infrastructure, including, but
not limited to, line extensions, for the purpose of development in Ohio.

• Requires the PUCO to adopt and enforce rules prescribing a uniform, statewide
policy regarding electric transmission and distribution line extensions and requisite
substations and related facilities that are requested by nonresidential customers of
electric utilities.

• Lengthens from two years to up to three years the time period for an automatic
governmental aggregation before a participant can op-out.

• Authorizes a state official or the legislative or other governing authority of a
county, city, village, township, park district, or school district to enter into an
energy price risk management contract.

Electricity sources:

• Requires an electric distribution utility and an electric services company to provide
from. "alternative energy resources" a portion of their electricity supplies from
altemative energy resources.

• Defines alternative energy resources as consisting of specified advanced energy
resources and renewable energy resources with the placed-in-service date of
January 1, 1998, and as consisting of existing or new mercantile customer-sited
resources.

• Specifies that the requisite portion of the electric supply derived from alternative
energy must equal 25% of the total number of kilowatt hours of electricity sold by
the utility or company to any and all retail electric consumers whose electric load
centers are served by the utility and are located within the utility's certified territory
or, in the case of an electric services company, are served by the company and are
located within Ohio,

• Provides that half of the alternative energy can be generated from advanced energy
resources, but at least half must be generated from renewable energy resources,
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including 0.05% o from solar energy resources, with yearly benchmarks increasing in
percentage of electric supply through 2024.

• Establishes a cost cap relative to a utility's or company's obligation to comply with
a renewable energy resource benchmark,

• Authorizes the PUCO to make a force majeure determination regarding all or part
of a utility's or company's compliance with a minimum, renewable energy resource
benchmark.

• Authorizes the PUCO to enforce the renewable energy and solar energy
resource benchmarks through the assessment of compliance payments.

• Requires the Governor, in consultation with the PUCO chairperson, to appoint an
Alternative Energy Advisory Committee to semiannually review the bill's
alternative energy requirements.

• Requires the PUCO to submit an annual report to the General Assembly describing
alternative energy benchmark compliance and the use of altemative energy
resources.

• Prescribes energy savings and peak demand reduction requirements for electric
distribution utilities through 2025, sets yearly benchmarks, and authorizes PUCO
enforcement of compliance through the assessment of forfeitures.

• Authorizes the PUCO to approve a revenue decoupling mechanism for an electric
distribution utility if it reasonably aligns the interests of the utility and of its
customers in favor of energy efficiency or energy conservation programs.

• Requires the Governor`s Energy Advisor to periodically report to the General
Assembly and as requested by House and Senate standing committees responsible
for energy efficiency and conservation issues regarding energy efficlency and
conservation initiatives undertaken by the Advisor and state government.

• Authorizes a natural gas utility to apply for Public Utilities Commission (PUCO)
approval of an alternative rate plan that includes a revenue decoupling mechanism.

• Defines "revenue decoupling mechanism" as a rate design or other cost recovery
mechanism that provides recovery of the fixed costs of service and a fair and
reasonable rate of return, irrespective of system throughput or volumetric sales.

• By declaring that such a plan is an application "not for an increase in rates,"
removes certain requirements for a hearing on any alternative rate plan that
includes a revenue decoupling mechanism, proposes rates and chWrges^bpapsxed®Ncr^ 2
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the billing determinants and revenue requirements authorized by the PUCO in the
utility's most recent rate case, and establishes, continues, or expands an energy
efficiency or energy conservation program.

^ Prohibits the bill being construed as supporting a claim or finding that an
application for such a conservation-related plan filed before the bill's effective date
is an application to increase rates (and therefore generally subject to hearing).

• Adds the following, twelfth objective to the statutory natural gas policy: to
promote an alignment of natural gas cornpanny interests with consumer interest in
energy efficiency and energy conservation.

• Changes the requirement that the PUCO follow the state policy when carrying out
its duties under the alternative regulation law, to require that both the PUCO and
Ohio Consumers' Counsel (OCC) follow the policy in exercising their respective
authorities under that law.

• Requires the PUCO, to the extent permitted by federal law, to adopt rules
establishing greenhouse gas emissions reporting and carbon dioxide control
planning requirements for each electric generating facility located in Ohio that is
owned or operated by a public utility that is subject to PUCO jurisdiction and that
emits greenhouse gases, including facilities in operation on the bill's effective date.
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CONTENT AND OPERATION

Page 8 of 38

The bill focuses on two main subject areas: electricity prices and electricity sources.

1. Electricity prices

Stccte Dol[cy provisions

State electric services Uolicy

(R.C. 4928.02)

The bill revises and adds to the current objectives of the state electric services policy
enacted under S.B. 3. Under both current law and the bill, the statutory electric policy
applies statewide, and the PUCO is required to ensure that the policy is effectuated (R.C.
4928.06(A), not in the bill).

The current policy objectives, which have their genesis in S.B. 3's competitive
generation market concept, are as follows: (1) ensure the avai.lability to consumers of
adequate, reliable, safe, efficient, nondiscriminatory, and reasonably priced retail electric
service, (2) ensure the availability of unbundled and comparable retail electric service that
provides consumers with the supplier, price, terms, conditions, and quality options they elect
to meet their respective needs, (3) ensure diversity of electricity supplies and suppliers, by
giving consumers effective choice of supplies and suppliers and by encouraging the
development of distributed and small generation facilities, (4) encourage innovation and
market access for cost-effective supply- and demand-side retail electric service, (5)
encourage cost-effective and efficient access to information regarding the operation of the
transmission and distribution systems of electric utilities in order to promote effective
customer choice of retail electric service, (6) recognize the continuing emergence of
competitive electricity markets through the development and implementation of flexible
regulatory treatment, (7) ensure effective competition in the provision of retail electric
service by avoiding anticompetitive subsidies flowing from a noncompetitive retail electric
service to a competitive retail electric service or to a product or service other than retail
electric service, and vice versa, (8) ensure retail electric service consumers protection against
unreasonable sales practices, market deficiencies, and market power, and (9) facilitate the
state's effectiveness in the global economy.

Although the bill does not amend the wording of objective (1), its change in the
regulatory framework for retail electric service prices, discussed below, will provide a
different pricing context for implementing the objective's concept of "reasonably priced retail
electric service.°" In addition, the bill changes the state policy objectives by adding five new
objectives and modifying three of the current objectives. Specifically, objective (4) above is
changed to read: "encourage innovation and market access for cost-effective retail electric
service, including, but not limited to, demand-side management, time-differentiated pricing,
and implementation of advanced metering infrastructure."

App. Appx. 000315
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Objective (5) above is changed to read: "encourage cost-effective and efficient access
to information regarding the operation of the transmission and distribution systems of electric
utilities in order to promote both effective customer choice of retail electric service and the
development of performance standards and targets for service quality for all consumers,
including annual achievement reports written in plain language."

Objective (7) above is changed to read: "ensure effective competition in the provision
of retail electric service by avoiding anticompetitive subsidies flowing from a
noncompetitive retail electric service to a competitive retail electric service or to a product or
service other than retail electric service, and vice versa, including by prohibiting the recovery
of any generation-related costs through distribution or transmission rates."

The following new objectives are added to the state electric services policy: (1)
ensure that an electric utility's transmission and distribution systems are available to a
customer-generator or owner of distributed generation, so that the customer-generator or
owner can market aiid deliver the electricity it produces, (2) provide coherent, transparent
means of giving appropriate incentives to technologies that can adapt successfully to
potential environmental mandates, (3) encourage implementation of distributed generation
across customer classes through regular review and updating of rules governing critical
issues such as, but not limited to, interconnection standards, standby charges, and net
metering, (4) protect at-risk populations, including, but not limited to, when considering the
implementation of any new advanced energy or renewable energy resource, and (5)
encourage the education of small. business owners in Ohio regarding the use of energy
efficiency programs and advanced energy technologies in their businesses and encourage that
use.

"Sel "enerator "

(R.C. 4928.01(A)(7) and (32))

The bill makes certain changes that relate to customer generation of electricity. It
modifies current law's definition of "self-generator." Under current law, a "self-generator" is
an entity in Ohio that owns an electric generation facility that produces electricity primarily
for the owner's consumption and that may provide any such excess electricity to retail
electric service providers, whether the facility is installed or operated by the owner or by an
agent under a contract.

The bill modifies that definition by providing, in effect, that a self-generator need not
own the generating facility, rather it can host it on its premises. It similarly modifies the
exclusion that current law grants to a self-generator from being considered an "electric Iight
company" under the Electric Restructuring Law. In addition, the bill removes an undefined
term--"retail electric service providers"--froin the definition of "self-generator" and replaces
it with the term "entity," thereby recognizing that a self-generator can sell excess electricity
to anyone, not just to persons engaged in the retail sale of electric service.

S'cope ®f PUCO authority regarding retail generation service

App. Appx. 000316
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(R.C. 4905.31 and 4928.05(A)(1))

Page 10 of 38

Current law specifies the scope of the PUCO's authority regarding a competitive retail
electric service (generation service), by enumerating specific provisions of public utility rate-
making law (R.C. Chapters 4905. and 4909.) that continue to apply to that service
notwithstanding that the service is offered competitively in Ohio. The bill includes a
reference to the special contract law (R.C. 4905.31), thereby clearly permitting that law to be
enforced for the purposes of the Electric Restructuring Law.

Currently, the special contract law in effect authorizes a public utility to file a rate
schedule or enter into any reasonable arrangement with another public utility or with its
customers, consumers, or employees. The law describes a number of types of those
schedules or arrangements, concluding with the general description of any financial device
that may be practicable or advantageous to the parties. The bill states that, in the case of an
electric distribution utility, such a financial device may include a device to recover costs
incurred in conjunction with (1) any economic development and job retention program ofthe
utility within its certified territory, including recovery of revenue foregone as a result of any
such program, (2) any development and implementation of peak demand reduction and
energy efficiency programs under the bill's energy efficiency requirements (see "Ener
eaciencj,°" below), (3) any acquisition and deployment of advanced metering, including the
costs of any meters retired as a result of advanced metering implementation, and (4)
compliance with any government mandate.

The bill removes obsolete references in that list to schedules or arrangements relating
to emissions fees.

More importantly, the bill authorizes a mercantile customer of an electric distribution
utility or a group of those customers to establish a reasonable arrangement with that utility by
filing an application with the PUCO.

The bill does not specify the standards the PUCO will use to approve a schedule or
reasonable arrangement under the special contract law, but presumably, the PUCO will
continue to approve schedules and arrangements under that law as it has done in the past.
The bill does require that every schedule or arrangement is posted on the PUCO's docketing
infarmation system and is accessible through the internet.

Additionally, the bill states that the authority continuing law confers on the PUCO to
supervise or regulate a competitive retail electric service (currently only generation service)
must not be construed to limit the commission's authority under the bill's rate phase-in
provisions (see "Rate or price phase-Pnslnorabypassable surc.harFe," below).

SSO requirement

General requirement

(R.C. 4928.141(A), 4928.142(B) and (F), 4928.143(A), 4928.145, and 4928.17(A))
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The bill contains the requirement that each electric distribution utility in Ohio make
available a standard service offer within its exclusive, certified distribution territory. Under
both current law and the bill, a utility's SSO generally must be a market-based offer of all
competitive retail electric services necessary to maintain essential electric service to
consumers, including a firm supply of electric generation service, and be offered on a
comparable and nondiscriminatory basis. The bill preserves current law's provision that each
utility's SSO will be the default service for a customer, but changes the statutory nature and
process for PUCO approval of an SSO.

Under the bill, an SSO must be either an MRO or an ESP. The first SSO application
of all the utilities must be an ESP application, but the bill also allows a utility to
simultaneously file an MRO application. Once an IVIRO is approved for any distribution
utility, its SSO must always be an MRO: the utility cannot, and cannot be required to, file an
ESP.

A utility must file an MRO or ESP application before 111l2009, and can file an MRO
or ESP before the effective date of the PUCO rules required under the bill, but, as the PUCO
determines necessary, must immediately conform its filing to the rules upon their taking
effect.

In connection with an MRO or ESP, the bill modifies the corporate separation law
with a phrase that states that law applies to an electric utility "except as otherwise provided

in" the MRO and ESP provisions of the bill.IU

Additionally, the bill requires that, in any contested, MRO or ESP proceeding and
upon submission of an appropriate discovery request, an electric distribution utility must
make available to the requesting party every contract or agreement that is between the utility
and a party to the proceeding and that is relevant to the proceeding. This requirement,
however, is subject to such protection for proprietary or confidential information as the
PUCO determines appropriate.

The bill expressly states that its provisions do not preclude or prohibit an electric
distribution utility providing competitive retail electric service to electric load centers within
the certified territory of another such utility.

SSO variations

(R.C. 4928.142(D) and 4928.143(D))

The bill's SSO provisions reflect differences among the distribution utilities.
Specifically, Dayton Power& Light (DP&L) is the only utility with a current rate plan
(commonly called an RSP) that expires at the end of 2010, instead of 2008 as the other
utilities. Additionally, the First Energy operating utilities reportedly are the only distribution
utilities that do not directly own or control generating facilities. First Energy generating
assets are owned by an affiliate of the distribution utilities. All the other distribution utilities
transferred their generating assets to separate subsidiaries, pursuant to continuing law that
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requires functional separation, but not necessarily divestiture, between any generation
business and the transmission and distribution business of an electric distribution utility (R.C.
4928.17).

Under the bill, all electric distribution utilities are required to file new SSOs with the
PUCO, in the form of an MRO or ESP, before 1/1/2009, and all current rate plans
(commonly referred to as RSPs) of electric distribution utilities terminate on their scheduled
termination date. In the case of DP&L, however, the bill requires that, regardless of the term
of DP&L's initial ESP, the unexpired portion of its current rate plan will be incorporated into
its ESP and must constitute its ESP until the end of 2010. Also, the bill authorizes DP&L to
apply for supplemental authority under its first ESP (see "DP&L variation," below).
Nothing in the bill prohibits DP&L from also simultaneously filing an MRO for its initial
SSO. So, depending on whether it makes the simultaneous MRO and ESP filings and
depending on which filing is approved by the PUCO, DP&L, as other utilities, could operate
under either an MRO or an ESP beginning on 1/1/2009.

The bill also provides "transitional MROs"--the name this analysis gives to the first
MRO filed by any distribution utility that owns or controls generating assets that had been
used and useful in Ohio (in other words, any distribution utility except the First Energy
utilities). Under such an MRO, the bill provides that the utility will transition to the market,
in the sense that the utility can bid out only a certain portion of its electric load (see
"Transitional MROs," below).

General fling grocess

(R.C. 4928.141(B))

The bill requires the PUCO to provide a hearing on an MRO or ESP application, send
written notice of the hearing to the electric distribution utility, and publish notice in a
newspaper of general circulation in each county in the utility's certified distribution territory.
The PUCO must adopt rules regarding MRO and ESP filings.

Market rate offers

Nature of an.MRO (R.C. 4928.142(A)). Under the bill, an MRO must be determined
through a competitive bidding process that provides for all of the following: (1) open, fair,
and transparent competitive solicitation, (2) clear product definition, (3) standardized bid
evaluation criteria, (4) oversight by an independent third party that will design the
solicitation, administer the bidding, and ensure that the foregoing requirements are met, and
(5) evaluation of the submitted bids prior to the selection of the least-cost bid winner or
winners. The PUCO must modify rules, or adopt new rules as necessary, concerning the
conduct of the competitive bidding process and the qualifications of bidders, which rules
must foster supplier participation and be consistent with (1) through (5) above. But, no
generation supplier can be prohibited from participating in the bidding process.

Transitional MROs (R.C. 4928.142(D)). The first MRO filed by an electric
distribution utility that, as of the bill's effective date, directly owns, in whole or in part

App. Appx. 000319
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operating electric generating facilities that had been used and useful in Ohio must provide
that a portion of that utility's SSO load for the first five years of the MRO be competitively
bid as follows: 10% of the load in year one and not less than 20% in year two, 30®/o in year
three, 40% in year four, and 50% in year five. The bill requires the PUCO, consistent with
those percentages, to determine the actual percentages for each year of years one through
five.

MRO aWlication (R.C. 4928.142(E)). An MRO application must detail the electric
distribution utility's proposed compliance with the requirements described under "Nature of
an 1VRO" (above) for the competitive bidding process and with the PUCO rules.

A.dditionally, the application must demonstrate that all of the following requirements
are met: (1) the utility or its transmission service affiliate belongs to at least one FERC-
approved RTO, or there otherwise is comparable and nondiscriminatory access to the electric
transmission grid, (2) any such RTO has a market-monitor function and the ability to take
actions to identify and mitigate market power or the utility's market conduct, or a similar
market monitoring function exists with commensurate ability to identify and monitor market
conditions and mitigate conduct associated with the exercise of market power, and (3) a
published source of information is available publicly or through subscription that identifies
pricing inforrnation for traded electricity on- and off-peak energy products that are contracts
for delivery beginning at least hvo years from the date of the publication and is updated on a
regular basis.

MRO approval process (R.C. 4928.142(B)). The PUCO must initiate a proceeding
and, within 90 days after the application's filing date, determine by order whether the utility
and its market-rate offer has demonstrated the items required in the application, as
enumerated in (1) to (3) immediately above. If the finding is positive, the utility can initiate
its competitive bidding process. If it is negative as to one or more requirements, the PUCO
in the order must direct the utility regarding how any deficiency may be remedied in a timely
manner to the PUCO's satisfaction, otherwise, the utility must withdraw the application.
However, if such remedy is made and the subsequent finding is positive, and also if the
utility made a simultaneous filing of an ESP application, the utility cannot initiate its
competitive bid until at least 120 days after the filing date of those applications.

112'RO generation priee (R.C. 4928.142(C) and (D)). Upon the completion of the
competitive bidding process, the PUCO must select the least-cost bid winner or winners of
that process. Those selected bid or bids, as prescribed as retail rates by the PUCO, will be
the utility's SSO unless the PUCO, by order issued before the third calendar day following
the conclusion of the bidding process, determines that (1) any portion of the bidding process
was not oversubscribed, such that the amount of supply bid upon was not greater than the
amount of the load bid out, (2) there were fewer than four bidders, or (3) at least 25% of the
load was not bid upon by one or more persons other than the electric distribution utility.

In addition, the bill requires all costs incurred by the utility as a result of or related to
the competitive bidding process or to procuring generation service to provide the MRO,
including the costs of energy and capacity and the costs of all other products and services

App. Appx. 000320
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procured as a result of the competitive bidding process, must be timely recovered through the
SSO price. For that purpose, the bill requires the PUCO to approve a reconciliation
mechanism, other recovery mechanism, or a combination of such mechanisms for the utility.

Transitional MRO Qenerati®nprice (R.C. 4928.142(D) and (E)). In the case of a
Transitional MRO, the bill requires that the SSO price for electric generation service will be
a proportionate blend of the bid price and the generation service price for the remaining
utility's remaining SSO load. The latter price must equal to the utility's most recent SSO
price, adjusted upward or downward as the PUCO determines reasonable, relative to the
jurisdictional portion of any known and measurable changes from the level of one or more of
the following as reflected in that most recent standard service offer price: (1) the utility's
prudently incurred cost of fuel used to produce electricity, (2) its prudently incurred
purchased power costs, (3) its costs of satisfying Ohio's supply and demand portfolio
requirements, including, but not limited to, renewable energy resource and energy efficiency
requirements, and (4) its costs prudently incurred to comply with environmental laws and
regulations.

In making any such price adjustment to the most recent SSO price, the PUCO must
consider the benefits that may become available to the utility as a result of or in connection
with the costs included in the adjustment, including, but not limited to, the utility's receipt of
emissions credits or its receipt of tax benefits or of other benefits. Accordingly, the PUCO
may impose such conditions on the adjustment to ensure that any such benefits are properly
aligned with the associated cost responsibility.

Additionally, the PUCO can adjust the utility's most recent SSO price by such just and
reasonable amount as it determines necessary to address any emergency that threatens the
utility's financial integrity or to ensure that the resulting revenue available to the utility for
providing the MRO is not so inadequate as to result, directly or indirectly, in a tahing of
property under the Ohio Constitution (Article I, Section 19).

Too, the bill authorizes the PUCO, beginning in the second year of a blended price
under a Transitional MRO and notwithstanding any other requirement concerning MROs, to
alter, prospectively, the proportions constituting a blended price, to mitigate any effect of an
abrupt change in the utility's S SO price that would otherwise result in general or with respect
to any rate group or rate schedule if not for the alteration. Any such alteration cannot be
made more often than annually, and the PUCO cannot, by altering those proportions and in
any event, cause the duration of the blending period to exceed ten years as counted from the
approved MRO's effective date. Additionally, any such alteration must be limited to an
alteration affecting the prospective proportions used during the blending period and cannot
affect any blending proportion previously approved and applied by the PUCO pursuant to the
bill.

The PUCO's determination of the utility's most recent SSO price must exclude any
previously authorized allowance for transition costs, with that exclusion being effective on
and after the date the allowance is scheduled to end under the utility's present-day rate plan.

App. Appx. 000321
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A utility has the burden of demonstrating that any adjustment to its most recent SSO
price is proper under the bill's Transitional 1VI1t.O provisions.

El SPs

Nature of an ESP (R.C. 4928.143(B) and (D)). The bill states, in effect, that any
contrary provision of public utility law (R.C. Title 49) does not apply to an ESP. This
means, for example, that, with the exceptions noted in "CWIP alZowancefnonbypassable
surcharize," and "Nonbypassable surcharge for a competitively hid 'enerating Lacility,"
below), the bill will authorize an electric utility's distribution rates to be determined under an
ESP in a manner different from the traditional rate-making requirements that applied to those
rates before the enactment of this bill and that will continue to apply to a utility with an
approved MRO.

The bill prescribes what an ESP application must contain and also enumerates certain
things that, at the utility's discretion, it can contain. But any discretionary items in an ESP
are not limited to the items the bill enumerates. Essentially, an ESP must contain provisions
related to the supply and pricing of electric generation service and, if the proposed ESP has a
term longer than three years, it must include provisions to permit the PUCO to test the plan
as described in "Testima an ESP," below, as well as any transitional conditions that the
utility would want the PUCO to adopt if the PUCO were to terrninate the ESP after such a
test.

As noted above in "SSO variations," in its initial ESP application DP&L can request
PUCO approval of provisions for the incremental recovery or the deferral of any of the
following costs that are not being recovered under its current rate plan and that it incurs
during that rate plan continuation period under the ESP: (1) costs to comply with the bill's
SSO/default service requirements, (2) costs to comply with the bill's alternative energy
requirements (see "Alternative energE rertuirements," below), and (3) costs to comply with
the bill's energy efficiency requirements (see "Ener,gy efflciency" below).

As explained immediately below, enumerated items that the bill authorizes any utility
to request in an ESP include the following: provisions for or regarding (1) automatic cost
recovery, (2) a construction work in progress (CWIP) allowance/nonbypassable surcharge,
(3) a nonbypassable surcharge for a competitively bid generating facility, (4) generating
facility retirement, (5) rate stabilization, (6) automatic price adjustments, (7) securitization,
(8) transmission and related services, (9) distribution service, and (10) economic
development and energy efficiency.

ESP application (R.C. 4928.143(B)). 4utomatic cost recovery. An ESP can include
provisions for the automatic recovery of the following costs of the utility (meaning, recovery
without further PUCO authorization): (1) fuel used to generate the electricity supplied under
the SSO, (2) purchased power supplied, including the cost of energy and capacity, and
including purchased power acquired from an affiliate, (3) emission allowances, and (4)
federally mandated carbon or energy taxes.

App. Appx. 000322
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CWIP allowancefnonbypassable surcharge. An ESP can include a request for a
reasonable CWIP for any of the utility's cost of constructing a generating facility or for an
environmental expenditlare for any such facility of the utility, provided the cost is incurred or
the expenditure occurs on or after January 1, 2009. The bill requires that any such CWIP
allowance be subject to the CWIP limitations of public utility law (R.C. 4909.15, not in the
bill), except that the PUCO can authorize such an allowance upon the incurrence of the cost
or occurrence of the expenditure. However, the bill prohibits such a CWIP allowance unless
the PUCO first determines in the proceeding that there is need for the facility based on
resource planning projections submitted by the utility. Further, no CWIP allowance can be
authorized unless the facility's construction was sourced through a competitive bid process,
regarding which process the PUCO can adopt rules.

Under the bill, any authorized CWIP allowance must be established as a
nonbypassable surcharge for the life of the facility.

Noazbypassable surcharge for a competitivel hid g_eneratin-afacility. An ESP can
request the establishment of a nonbypassable surcharge for the life of an electric generating
facility that is owned or operated by the electric distribution utility, was sourced through a
competitive bid process subject to any rules as the PUCO adopts under the bill's CWIP
provisions (see "CWIP allowance/nonbypassable surchar-ge," above), and is newly used and
useful on or after January 1, 2009. The surcharge must cover all of the utility's costs
specified in the application, excluding costs recovered through a surcharge authorized for a
CWIP allowance described above. But, no surcharge can be authorized unless the PUCO
first determines in the proceeding that there is need for the facility based on resource
planning projections submitted by the electric distribution utility.

Additionally, if the surcharge is authorized for such a facility pursuant to plan
approval and as a condition of the continuation of the surcharge, the utility must dedicate to
the Ohio consumers bearing the surcharge all the electricity generated by that facility.
Before the PUCO authorizes such a surcharge, it can consider the effects, as applicable, of
any decommissionings, deratings, and retirements.

Rate stabilization. An ESP can include terrns, conditions, or charges that both would
have the effect of stabilizing or providing certainty regarding retail electric service and relate
to (1) limitations on customer shopping for retail electric generation service, (2)
bypassability, (3) standby, back-up, or supplemental power service, (4) default service, (5)
carrying costs, (6) amortization periods, and (7) accounting or deferrals, including future
recovery of such deferrals.

Gener°ationfacility retirement. Under the bill, an ESP can contain provisions for
generating facility decommissioning, derating, or retirement.

Automatic grice adiustments. Under the bill, an ESP can include provisions for
automatic increases or decreases in any component of the SSO price.

Securitization. An ESP can request approval of provisions for the utility to securitize
any phase-in authorized under the bill (see " gte or grice u se-"n,slr^ grt6 a 3
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surehMe,'° below), inclusive of carrying charges, of its SSO price ( see "Rate or price
pliase-ins/nonbypassable surcharge," below), as well as provisions for the recovery of the
utility's cost of securitization. If the PUCO's order includes such a phase-in, the order also
must provide for the creation of regulatory assets pursuant to generally accepted accounting
principles, by authorizing the deferral of incurred costs equal to the amount not collected,
plus carrying charges on that amount. Further, the order must authorize the collection of
those deferrals through a nonbypassable surcharge on the utility's rates.

Under current law retained by the bill, "regulatory assets" are the unamortized net
regulatory assets that are capitalized or deferred on the regulatory books of the electric
utility, pursuant to an order or practice of the PUCO or pursuant to generally accepted
accounting principles as a result of a prior PUCO rate-making decision, and that would
otherwise have been charged to expense as incurred or would not have been capitalized or
otherwise deferred for future regulatory consideration absent PUCO action. They include,
but are not limited to, all deferred demand-side management costs; all deferred percentage of
income payment plan (PIPP) arrears; post-in-service capitalized charges and assets
recognized in connection with statement of Financial Accounting Standards No. 109
(receivables from customers for income taxes); future nuclear decommissioning costs and
fuel disposal costs as those costs have been determined by the commission in the electric
utility's most recent rate or accounting application proceeding addressing such costs; the
undepreciated costs of safety and radiation control equipment on nuclear generating plants
owned or leased by an electric utility; and fuel costs currently deferred pursuant to the terms
of one or more settlement agreements approved by the PUCO. (R.C. 4928.0I(A)(26).)

Transmission and related services. An ESP can include provisions relating to
transmission, ancillary, congestion, or any related service required for the SSO, including
provisions for the recovery of any cost of such service that the electric distribution utility
incurs pursuant to the SSO.

l7istribution service. An ESP can include provisions regarding the utility's
distribution service, including, without limitation and notwithstanding any provision of
public utility law (R.C. Title 49) to the contrary, provisions regarding single issue
ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and
provisions regarding distribution infrastructure and mdernization incentives for the utility.
The infrastructure and modernization provisions can include a long-term energy delivery
infrastructure moderniz.ation plan for the utility or any plan providing for the utility's
recovery of costs, including lost revenue, shared savings, and avoided costs, and a just and
reasonable rate of return on such infrastructure modernization.

Economic development and energy e^'f caency. An ESP can include provisions under
which the electric distribution utility can implement economic development, job retention,
and energy efficiency programs. Those provisions can allocate program costs across all
classes of customers of the utility and those of electric distribution utilities in the same
holding company system.

App. Appx. 000324
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ESP aMroua! process (R.C. 4928.143(C)). The burden of proof in an ESP
proceeding is on the applicant utility.

The PUCO must issue an order approving, modifying and approving, or disapproving
an initial ESP application not later than 120 days after the application's filing date and within
275 days for later applications. The PUCO must disapprove the application unless it finds
that the ESP so approved, includirig its pricing and all other terrns and conditions, including
any deferrals and any future recovery of deferrals, is favorable in the aggregate as compared
to the expected results that would otherwise apply under an MRO. If it makes that finding,
the PUCO can approve or modify and approve the ESP. Additionally, if the ESP provides a
nonbypassable surcharge for CWIP or a competitively sourced generating facility as
authorized under the bill, the PUCO must ensure that the benefits derived for any purpose for
which the surcharge is established are reserved and made available to those that bear the
surcharge.

If the PUCO modifies and then approves an ESP application, the electric distribution
utility can withdraw the application, thereby terminating it. If the utility does so, or if the
PUCO disapproves the ESP application, the PUCO must issue such order as is necessary to
continue the provisions, terms, and conditions of the utility's most recent SSO, along with
any expected increases or decreases in fuel costs from those contained in that offer, until a
subsequent ESP or MRf^J is filed and authorized under the bill.

?'esting an ESP (R.C. 4928.143(E)). Regarding an ESP that has a term, exclusive of
phase-ins or deferrals, of longer than three years, the bill requires the PUCO to test that plan
in its fourth year, and if applicable, every fourth year thereafter, to determine whether the
plan, including its then-existing pricing and all other terms and conditions, including any
deferrals and any future recovery of deferrals, continues to be favorable in the aggregate and
during the remaining term of the plan as compared to the expected results that would
otherwise apply under an MRO. If the test results are in the negative, the PIJCO may
terminate the ESP, but must permit the continued deferral and phase-in of any amounts that
occurred prior to that terrnination and the recovery of those amounts as contemplated under
that ESP. Before terminating the ESP, the PUCO must provide interested parties with notice
and an opportunity to be heard. The PUCO can impose such conditions on the plan's
termination as it considers reasonable and necessary to accommodate the transition from an
approved plan to the more advantageous altemative.

Rate or priceplaase-ihslnonbypassable surcharge

(R.C. 4928.144)

As it considers necessary to ensure rate or price stability for consumers, the PUCO by
order can authorize, inclusive of carrying charges, any just and reasonable phase-in of any
electric distribution utility rate or price established under an ESP or 1VIR.O. The order also
must provide for the creation of regulatory assets (see "Securitization," above), by
authorizing the deferral of incurred costs equal to the amount not collected, plus carrying
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charges on that amount. Further, the order must authorize the collection of those deferrals
through a nonbypassable surcharge any rate or price established for the utility by the PUCO.

Transmission 2gerations

RTO vperaft requirements

(R.C. 4928.09)

The bill extends to a FERC-approved regional transmission organization (RTO)M
that is responsible for maintaining reliability in all or part of Ohio requirements that apply
under continuing law to electric utilities, electric services companies, and billing and
collection agents. Those requirements consist of ( 1) consenting to the jurisdiction of the
Ohio courts and service of process in Ohio and (2) designating an agent authorized to receive
that service of process, by filing with the commission a document designating that agent.

Federal Energy Advocate

(R.C. 4928.24)

The bill requires the PUCO to employ a Federal Energy Advocate. 'The advocate
must examine the value of the participation of Ohio electric utilities in regional transmission
organizations and submit a report to the PUCO on whether continued participation of those
utilities is in the interest of retail electric consumers.

Additionally under the bill, the PUCO employee must monitor the activities of FERC
and other federal agencies and, represented by the Attomey General, must advocate on behalf
of the interests of Ohio retail electric service consumers. Currently, there is one, state-level
entity that functions as a consumer advocate: the Ohio Consumers' Counsel, who advocates
on both the state and federal levels, on behalf of the residential consumers of electric, gas,
natural gas, and certain other public utilities (R.C. Chapter 4911.). The PUCO itself often is
a party to federal proceedings.

Municipal customer c{iarge12rohibitian

(R.C. 4928.69)

The bill provides that, notwithstanding any provision of the Electric Restructuring
Law and except as otherwise provided in an agreement under special contract law (R.C.
4905.31), an electric distribution utility cannot charge any person that is a customer of a
municipal electric utility in existence on or before 1/1/2008 any surcharge, service
termination charge, exit fee, or transition charge.

Line extensions

(R.C. 4928.02 and 4928.151)

App. Appx. 000326
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Continuing law requires that an electric utility's distribution rate schedule must
include an obligation to build distribution facilities when necessary to provide adequate
distribution service, provided that a customer requesting that service may be required to pay
all or part of the reasonable incremental cost of the new facilities, in accordance with PUCO
rules, policy, precedents, or orders (R.C. 4928.15(A)).

The bill requires the PUCO, in carrying out the state electric services policy (see
"State electric services policy," above) to consider rules as they apply to the costs of electric
distribution infrastructure, including, but not limited to, line extensions, for the purpose of
development in Ohio.

It also requires the PUCO adopt and enforce rules prescribing a uniform, statewide
policy regarding electric transmission and distribution line extensions and requisite
substations and related facilities that are requested by nonresidential customers of electric
utilities, so that, on and after the effective date of the initial rules so adopted, all such utilities
apply the same policies and charges to those customers. Initial rules must be adopted not
later than six months after the bill's effective date, The rules must address the just and
reasonable allocation to and utility recovery from the requesting customer or other customers
of the utility of all costs of any such line extension and any requisite substation or related
facility, including, but not limited to, the costs of necessary technical studies, operations and
maintenance costs, and capital costs, including a return on capital costs.

Governmental aggraation

(R.C. 4928.20(D))

Current law authorizes the electric load of electric customers to be aggregated for the
purpose of purchasing retail electric generation (R.C. 4928.03). Aggregators performing that
function include governmental aggregators, specifically, municipalities, townships, and
counties that can aggregate the electric load of customers within their respective
jurisdictions. Current law establishes various requirements for and limitations on a
governmental aggregation, including, for instance, a popular vote on the question of whether
the local government can aggregate load without first obtaining the individual permission of
each customer.

The bill changes current law's limitation that, in the case of such an "automatic"
governmental aggregation, the local government must allow any person that is so enrolled in
the aggregation an opportunity to opt out of the aggregation every two years, without paying
a switching fee. Ljndcr the bill, a customer can opt-out up to every three years without
paying a switching fee.

Ener gy price risk nicrnargenaent contracts

(R.C. 9.835)

The bill authorizes a state official (an elected or appointed official or that person's
designee, charged with the management of a state entity) or the legislative or other governing
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authority of a political subdivision (county, city, village, township, park district, or school
district) to enter into an energy price risk management contract if it determines that doing so
is in the best interest of the state entity or such political subdivision, and subject to,
respectively, state or local appropriation to pay amounts due. The bill defines a "state entity°'
as the General Assembly, the Supreme Court, the Court of Claims, the office of an elected
state officer, or a state department, bureau, board, office, commission, agency, institution, or
other instrumentality established by Ohio law to exercise any function of state
government. "State entity" excludes a political subdivision, an institution of higher education,
all the state retirement systems, and the City of Cincinnati retirement system.

Under the bill, an "energy price risk management contract" is a contract that mitigates
for the term of the contract the price volatility of energy sources, including, but not limited
to, natural gas, gasoline, oil, and diesel fuel, and that is a budgetary and financial tool only
and not a contract for the procurement of an energy sdurce. The bill prohibits the terin of the
contract extending beyond the end of the fiscal year in which the contract is entered into.
Under the bill, money received pursuant to such a contract entered into by a state official
must be deposited to the credit of the state General Revenue Fund, and, unless otherwise
provided by ordinance or resolution enacted or adopted by the legislative authority of the
political subdivision authorizing any such contract, money received under the contract must
be deposited to the credit of the general fund of the political subdivision,

II. Energy sources

Corporate separation

(R.C, 4928.17(>3))

Current statute authorizes, but does not require, an electric utility to divest itself of any
generating asset without prior PUCO approval. The bill focuses divestiture policy on electric
distribution utilities specifically, thereby removing any limitation on divestiture by an electric
utility that is not a distribution utility. The bill also removes the current law's provision that a
utility's authority to divest is subject to the provisions of Title 49 of the Revised Code
relating to the transfer of transmission, distribution, or ancillary service provided by such
generating asset.

Alternative ener ,gy reguarements

(R.C. 4928.01 and 4928.64)

The bill requires an electric distribution utility, by 2025 and thereafter, to provide
from "alternative energy resources" a portion of the electricity supply required for its
requisite SSO, and an electric services company to provide a portion of its Ohio retail
electricity supply, from alternative energy resources.

Under the bill, an alternative energy resource means an advanced energy resource or
renewable energy resource that has a placed-in-service date of January 1, 1998, or after; or a
mercantile customer-sited advance energy resource or renewable energy resource, whether
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new or existing, that the mercantile customer01 commits for integration into the electric
distribution utility's demand-response, energy efficiency, or peak demand reduction programs
as provided in the energy efficiency provisions of the bill (see "Energy e Iciency," below).
The bill specifically includes as such programs (1) a resource that has the effect of improving
the relationship between real and reactive power, (2) a resource that makes efficient use of
waste heat or other thermal capabilities owned or controlled by a mercantile customer, (3)
storage technology that allows a mercantile customer more flexibility to modify its demand
or load and usage characteristics, (4) electric generation equipment owned or controlled by a
mercantile customer that uses an advanced energy resource or renewable energy resource,
and (5) any advanced energy resource or renewable energy resource of the mercantile
customer that can be utilized effectively as part of any advanced energy resource plan of an
electric distribution utility and would otherwise qualify as an alternative energy resource if it
were utilized directly by an electric distribution utility. Additionally, under the bill and as it
considers appropriate, the PUCO can classify any new technology as such an advanced
energy resource or a renewable energy resource.

"Advanced energy resource"

The bill defines an "advanced energy resource" as (1) any method or any modification
or replacement of any property, process, device, structure, or equipment that increases the
generation output of any electric generating facility to the extent such efficiency is achieved
without additional carbon dioxide emissions by that facility, (2) any distributed generation
system consisting of customer cogeneration of electricity and thermal output simultaneously,
primarily to meet the energy needs of the customer's facilities, (3) clean coal technology that
includes a carbon-based product that is chemically altered before combustion to demonstrate
a reduction, as expressed as ash, in emissions of nitrous oxide, mercury, arsenic, chlorine,
sulfur dioxide, or sulfur trioxide in accordance with the American Society of Testing and
Materials Standard D1757A or a reduction of metal oxide emissions in accordance with the
Society's Standard D5142, (4) advanced nuclear energy technology consisting of generation
III technology as defined by the Nuclear Regulatory Commission; other, later technology; or
significant improvements to existing facilities, (5) any fuel cell used in the generation of
electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric
acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell, and (6) demand-side
management and any energy efficiency improvement.

"Renewable en+2r$V resource"

The bill defines a "renewable energy resource" as solar photovoltaic or solar thermal
energy, wind energy, power produced by a hydroelectric facility, geothermal energy, fuel

derived from solid wastesW through fractionation, biological decomposition, or other
process that does not principally involve combustion, biomass energy, biologically derived
methane gas, or energy derived from nontreated by-products of the pulping process or wood
manufacturing process, including bark, wood chips, sawdust, and lignin in spent pulping
liquors. The term includes, but is not limited to, any fuel cell used in the generation of
electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric
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acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell; any wind turbine located in
the state's territorial waters of Lake Erie; any storage facility that will promote the better
utilization of a renewable energy resource that primarily generates off peak; or distributed
generation system used by a customer to generate electricity from any such energy.

For the puipose of the bill's renewable energy resource requirement only, the bill
defines the term "hydroelectric facility" to mean energy produced by a hydroelectric
generating facility that is located at a dam on a river within or bordering Ohio or an adjoining
state and (1) provides for river flows that are not detrimental for fish, wildlife, and water
quality, including seasonal flow fluctuations as defined by the applicable licensing agency
for the facility, (2) demonstrates that it complies with the water quality standards of Ohio,
which compliance may consist of certification under the federal "Clean Water Act of 1977"
and demonstrates that it has not contributed to a finding by the State of Ohio that the river
has impaired water quality under that act, (3) complies with mandatory prescriptions
regarding fsh passage as required by the FERC license issued for the project, regarding fish
protection for riverine, anadromous, and catadromus fish, (4) complies with the
recommendations of the OEPA and with the terms of the facility's FERC license regarding
watershed protection, mitigation, or enhancement, to the extent of each agency's respective
jurisdiction over the facility, (5) coinplies with the federal "Endangered Species Act of
1973," (6) does not harm cultural resources of the area, as shown through compliance with
the terms of its FERC license or, if not regulated by FERC, through development of a plan
approved by the Ohio Historic Preservation Office, to the extent it has jurisdiction over the
facility, (7) complies with the terms of its FERC license or exemption that are related to
recreational access, accommodation, and facilities or, if the facility is not regulated by FERC,
complies with similar requirements as are recommended by resource agencies, and provides
access to water to the public without fee or charge, and (8) is not recommended for removal
by any federal agency or agency of any state, to the extent the particular agency has
jurisdiction over the facility.

Mercantile customer-sited resources

A mercantile customer-sited advanced energy or renewable energy resource qualifies

as an alternative energy resource under this bill if the mercantile customerLIJ commits the
resource for integration into the electric distribution utility's demand-response, energy
efficiency, or peak demand reduction programs as provided under the energy efficiency
provisions of the bill including, but not limited to, any of the following: (1) a resource that
has the effect of improving the relationship between real and reactive power, (2) a resource
that makes efficient use of waste heat or other thermal capabilities owned or controlled by
the mercantile custoiner, (3) storage technology that allows a mercantile customer more
flexibility to modify its demand or load and usage characteristics, (4) electric generation
equipment owned or controlled by a mercantile customer that uses an advanced energy
resource or renewable energy resource, and (5) any advanced energy resource or renewable
energy resource of the mercantile customer that can be utilized effectively as part of any
advanced energy resource plan of an electric distribution utility and would otherwise qualify
as an alterna.tive energy resource if it were utilized directly by an electric distribution utility.

App. Appx. 000330
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The requisite portion of electric supply derived from alteritative energy resources must
equal 25% of the total number of kilowatt hours of electricity sold by the utility or company
to any and all retail electric consumers whose electric load centers are served by the utility
aild are located within the utility's certified territory or, in the case of an electric services
company, are served by the company and are located within Ohio. The bill states, however,
that its alternative energy resource provisions do not preclude a utility or company from
providing a greater percentage. The baseline for a utility's or company's compliance with the
alternative energy resource requirements must be the average of such total kilowatt hours it
sold in the preceding three calendar years, except that the PUCO can reduce a utility's or
company's baseline to adjust for new economic growth in the utility's certified territory or, in
the case of an electric services company, in the company's service area in Ohio.

Of the alternative energy resources implemented by a utility or company, the bill
provides that half can be generated from advanced energy resources. However, at least half
must be generated from renewable energy resources, including 0.5% from solar energy
resources, in accordance with the following benchmarks:

By end of year

2009

2010

2011

2012

2013

2014

2015

2016

2017

2018

2019

2020
2021

2022

2023

2024 and each
calendar year

thereafter

Renewable eneM
resources

0.25%

0.50%

1%

1.5%

2%
2.5%

3.5%

4,5%

5.5%

6.5%

7.5%

8.5%
9.5%

10.5%

11.5%

12.5%

Solar energy
resources

0.004%

0.008%

0.015%

0.02%

0.06%

0.10%

0.14%

0.1 8%®

0.22%

0.26%

0.3%

0.34%

0.38%

0.42%

0.46%

0.5%
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Ftlrther, under the bill, at least half of the renewable energy resources implemented by
the utility or company must be met through facilities located in Ohio; the remainder must be
met witli resources that can be shown to be deliverable into Ohio.

The bill specifies that all costs incurred by a utility in complying with the bill's
alternative energy resource requirements are bypassable by any consumer choosing an
alternative generation supplier.

The bill establishes a cost cap relative to a utility's or company's obligation to comply
with a renewable energy resource benchmark. Under the bill, no electric distribution utility
or electric services company can, nor can be required to or be subject to a compliance
payment the enforcement provisions of the bill, exceed that benchmark if that would result in
an annual, estimated, average net increase in the total amounts paid by its customers due to
the cost of the renewable energy resources to exceed 3% of the total amounts paid by each
customer class in the previous calendar year, as determined by the PUCO. "Total alnounts
paid by customers" is defined as all costs for generation, transmission, distribution, metering,
taxes, and all other costs comprising customer bills. The bill states that nothing in its force
m.ajeure provision affects the right of the utility or company to construct or operate any
renewable energy resource or affects any electricity supply contract.

Regarding adjustments to the 3% limitation, the bill authorizes the PUCO, not later
than 1/1/2013 and in consultation with DOD, the Ohio Air Quality Development Authority,
and the Office of the Consumers' Counsel, to review the cost cap limitation and report to the
House and Senate standing committees of the General Assembly that primarily deal with
alternative energy issues regarding whether the 3% limitation unduly constrains the
procurement of renewable energy resources. The report must include recommendations
regarding whether that limitation should be maintained, eliminated, or changed.

Renewable and solar benchmark enforcement

Penaltaes. The bill requires the PUCO to review annually a utility's or company's
compliance with the most recent, applicable, renewable energy resource or solar energy
resource benchmark and, in the course of that review, identify any undercompliance or
noncompliance that the PUCO determines is weather-related, related to equipment or
resource shortages for advanced energy or renewable energy resources as applicable, or is
otherwise outside the utility's or company's control. If the PUCO determines, after notice and
opportunity for hearing, and based upon its findings in that review regarding avoidable
undercompliance or noncompliance, that the utility or company has failed to comply with
any such benchmark, it must impose a renewable energy compliance payment on the utility
or company.

The compliance payment pertaining to the bill's solar energy resource benchmarks
must be an amount per megawatt hour of undercompliance or noncompliance in the period
under review, starting at $450 for 2009, $400 for 2010 and 2011, and similarly reduced every
two years thereafter through 2024 by $50, to a minimum of $50.

App. Appx. 000332
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The compliance payment pertaining to the bill's renewable energy resource
benchmarks must equal the number of additional renewable energy credits (see "Renewable

energy credits," below) that the utility or company would have needed to comply with the
applicable benchmark in the period under review times an amount beginning at $45 and
adjusted annually by the PUCO to reflect any change in the Consumer Price Index, but
cannot be less than $45.

The bill prohibits the compliance payment being passed through to consumers. It
must be remitted to the PUCO, for deposit to the credit of the Advanced Energy Fund (see
"Advanced En=y Fund assistance,'° below). Payment of the compliance payment will be
subject to such collection and enforcement procedures as apply to the collection of a
forfeiture under continuing law (R.C. 4905.55 to 4905.60 and 4905.64, not in the bill).

The bill also requires the PUCO to establish a process to provide for at least an annual
review of the alternative energy resource market in Ohio and in the service territories of
RTOs that manage transmission systems located in Ohio. The PUCO must use the study
results to identify any needed changes to the bill's amount of a renewable energy compliance
payment. Specifically, the PUCO may increase the amount to ensure that payment of
compliance payments is not used to achieve compliance in lieu of actually acquiring or
realizing energy derived from renewable energy resources. However, under the bill, if it
finds that the amount of the compliance payment should be otherwise changed, the PUCO
must present this finding to the General Assembly for legislative enactment.

Force mreacre exception

The bill authorizes an electric utility or electric services company to request the
PUCO to make a force majeure determination regarding all or part of the utility's or
company's compliance with any minimum, renewable energy resource benchmark during the
period of compliance review as described above. The PUCO can require the utility or
coinpany to make solicitations for renewable energy resource credits as part of its default
service before the utility or compaizy can make a force majeure request.

Within 90 days after the filing of such a request, the PUCO must determine if
renewable energy resources are reasonably available in the marketplace in sufficient
quantities for the utility or company to comply with the subject minimum benchmark during
the review period. In making this determination, the PUCO must consider whether the utility
or company has made a good faith effort to acquire sufficient renewable energy or, as
applicable, solar energy resources to so comply, including, but not limited to, by banking or
seeking renewable energy resource credits or by seeking the resources through long-term
contracts. Additionally, the PUCO must consider the availability of renewable energy or
solar energy resources in this state and other jurisdictions in the PJM Interconnection
regional transmission organization or its successor and the Midwest System Operator or its
successor.

If the PUCO determines that renewable energy or solar energy resources are not
reasonably available to permit the utility or company to comply during the period of review
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with the applicable minimum benchmark, the PUCO must modify that compliance obligation
of the utility or company as it determines appropriate to accommodate the finding. The bill
provides that such a PUCO modification does not automatically reduce the obligation for the
utility's or company's compliance in subsequent years, and the PUCO can require the utility
or company, if sufficient renewable energy resource credits exist in the marketplace, to
acquire additional renewable energy resource credits in subsequent years equivalent to the
utility's or company's rnodified obligation.

Annual re,vort

The bill requires the PUCO to submit an annual report to the General Assembly
describing the compliance of electric distribution utilities and electric services companies
with the bill's altemative energy resource requirements and any strategy for utility and
company compliance or for encouraging the use of alternative energy resources in supplying
Ohio's electricity needs in a manner that considers available technology, costs, job creation,
and economic impacts. The PUCO must allow and consider public comments on the report
prior to submission. The bill states that nothing in the report is binding on any person,
including any utility or company for the purpose of its compliance with any alternative
energy resource benchmark or the enforcement of a benchmark requirement.

Alternative EnerQV Advisory Committee

The bill requires the Governor, in consultation with the PUCO chairperson, to appoint
an Alternative Energy Advisory Committee. The Committee must examine available
technology for and related timetables, goals, and costs of the bill's alternative energy resource
requirements and submit to the PUCO a semiannual report of its recomrnendations,

Advanced Eneray Fund assistance

(R.C. 4928,41(A)(25), 4928.61, and 4928.621)

The bill adds revenue sources for continuing law's Advanced Energy Fund, which is
administered by DOD to provide grants, contracts, loans, loan participation agreements,
linked deposits, and energy production incentives for advanced energy projects, and revises
the definition of "advanced energy project."

Revenue sources

The bill adds ttivo new revenue sources for the Advanced Energy Fund: renewable
energy compliance payments imposed by the PUCO pursuant to the bill (see °'Renewable
and solar benc,limarlc enfarcement," above) and forfeitures assessed by the PUCO for
violations of the bill's energy efficiency provisions (see "Enerzy ef aciency," above). The
Fund will continue under the bill to receive revenue from the sources currently authorized by
law: namely, a surcharge on all customers of electric distribution utilities and any

participating municipal electric utilities and electric cooperatives;[61 payments, repayments,
and income from funded projects; and interest earnings on the Fund.

App. Appx. 000334

http://www. legi si ature. state. oh.us/analysis. cfm?ID-127-SB_221 &ACT--As%o2 C?Enrol led&... 6/27/2013



Laws, Acts, and Legislation

"Advanced ener^r proyect„

Page 28 of 38

Under current law, an "advanced energy project" is any technology, product, activity,
or management practice or strategy that facilitates the generation or use of electricity and
reduces or supports the reduction of energy consurnption or supports the production of clean,
renewable energy for industrial, distribution, commercial, institutional, govemmental,
research, not-for-profit, or residential energy users. Such energy expressly includes, but is
not limited to, wind power; geothermal energy; solar thermal energy; and energy produced
by micro turbines in distributed generation applications with high electric efficiencies, by
combined heat and power applications, by fuel cells powered by hydrogen derived from
wind, solar, biomass, hydroelectric, landfill gas, or geothermal sources, or by solar electric
generation, landfill gas, or hydroelectric generation.

Instead of that last sentence, the bill provides that an "advanced energy project"
includes, but is not limited to, advanced energy resources and renewable energy resources,
the definitions for which appear in the "Alternative energy r°eguzrements," section of this
analysis, above).

Additionally, without intending to limit who otherwise can apply for state assistance
for advanced energy projects, the bill makes all of the following eligible for funding as an
"advanced energy project":

(1) Any Edison Technology Center,^ for the purposes of creating an Advanced
Energy Manufacturing Center in Ohio that will provide for the exchange of information and
expertise regarding advanced energy, assisting with the design of advanced energy projects,
developing workforce training programs for such projects, and encouraging investment in
advanced energy manufacturing technologies for advanced energy products and investment
in sustainable manufacturing operations that create high-paying jobs in Ohio;

(2) Any university or group of universities in Ohio that conducts research on any
advanced energy resource (see "Alternative energy re-quirements," above) or any not-for-
profit corporation forined to address issues affecting the price and availability of electricity
and having members that are small businesses, for the purpose of encouraging research in
Ohio that is directed at innovation in or the refinement of those resources or for the purpose
of educational outreach regarding those resources.

The bill requires the university, university group, or not-for-profit corporation to use
the funding to establish such a program of research or education outreach and requires that
any such educational outreach be directed at an increase in, innovation regarding, or
refinement of access by or of application or understanding of Ohio businesses and consumers
regarding, advanced energy resources;

(3) Any independent group located in Ohio, the express objective of which is to
educate Ohio small businesses regarding renewable energy resources and energy efficiency
programs;
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(4) Any small business located in Ohio electing to utilize an advanced energy project
or participate in an energy efficiency program.

Renewable energy credits

(R.C, 4928.65)

The bill authorizes an electric distribution utility or electric services company to use
renewable energy credits any time in the five calendar years following the purchase or
acquisition of such credits from any entity, including, but not limited to, a mercantile
customer or an owner or operator of a hydroelectric generating facility that is located at a
dam on a river that is within or bordering Ohio or an adjoining state, for the purpose of
complying with the bill's renewable energy and solar energy resource requirements (see
"Alternative energy requirements," above). The PUCO must adopt rules specifying that one
unit of credit equals one megawatt hour of electricity derived from renewable energy
resources. The rules also must provide for Ohio a system of registering renewable energy
credits by specifying which of any generally available registries must be used for that
purpose and not by creating a registry. That selected system of registering renewable energy
credits shall allow a hydroelectric generating facility eligible for obtaining renewable energy
credits and shall allow customer-sited projects or actions the broadest opportunities to be
eligible for obtaining renewable energy credits.

Energy e^°ficiency

General requirements

(R.C. 4928.66(A))

The bill requires electric distribution utilities to implement energy efficiency
programs. Such programs expressly can include demand-response programs, customer-sited
programs, and transmission and distribution infrastructure improvements that reduce line
losses. The bill requires that its energy efficiency provisions must be applied to include
facilitating efforts by a mercantile customer or group of those customers to offer customer-
sited demand-response, energy efficiency, or peak demand reduction capabilities to the
electric distribution utility as part of a reasonable arrangement submitted to the commission
pursuant to section 4905.31 of the Revised Code."

The bill also prohibits any such program or improvement to conflict with any
statewide building code adopted by the Board of Building Standards.

EneMy savins benchmarks

(R.C. 4928.66(A)(1)(a) and (2)(a))

Under the bill, beginning in 2009, an electric distribution utility must implement
energy efficiency programs that achieve energy savings equivalent to at least 0.3% of the
total, annual average, and normalized kilowatt-hour sales of the electric distribution utility
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during the preceding three calendar years to its Ohio customers. The savings requirement,
using such a three-year average, must increase to an additional 0.5% in 2010, 0.7% in 2011,
0.8®/o in 2012, 0.9% in 2013, 1% in years 2014 to 2018, and 2% each year thereafter,
achieving a cumulative, annual energy savings in excess of 22% by the end of 2025. The
baseline for such energy savings will be the average of the total kilowatt hours the utility sold
in the preceding three calendar years, except that the PUCO may reduce that baseline to
adjust for new economic growth in the utility's certified territory.

Peak demand reduction benchmarks

(R.C. 4928.66(A)(1)(b) and (2)(a))

Beginning in 2009, an electric distribution utility must implement peak demand
reduction programs designed to achieve a lofo reduction in peak demand in 2009 and an
additional 0.75%o reduction each year through 2018. In 2018, the standing committees in the
Ohio House and Senate primarily dealing with energy issues must make recommendations to

the General Assembly regarding future peak demand reduction targets.M T'he baseline for a
peak demand reduction will be the average peak demand on the utility in the preceding three
calendar years, except that the PUCO may reduce that baseline to adjust for new economic
growth in the utility's certified territory.

Baseline adjustments

(R.C. 4928,66(A)(2)(b) and (c))

The bill autliorizes the PUCO to amend the energy savings benchmarks and the peak
demand reduction benchmarks if, after application by the electric distribution utility, the
PUCO determines that the amendment is necessary because the utility cannot reasonably
achieve the benchmarks for regulatory, economic, or technological reasons beyond its
reasonable control.

Additionally, the bill requires that a utility's compliance with the energy savings
benchmarks and the peak demand reduction benchmarks must be measured by including the
effects of all demand-response programs for its mercantile customers and all such mercantile
customer-sited energy efficiency and peak demand reduction programs, adjusted upward by
the "appropriate loss factors." If a mercantile customer commits such existing or new
dernand-response, energy efficiency, or peak demand reduction capability for integration into
the electric distribution utility's demand-response, energy efficiency, or peak demand
reduction programs, the utility's baseline mst be adjusted to exclude the effects of all such
demand-response, energy efficiency, or peak demand reduction programs that may have
existed during the period used to establish the baseline. An energy savings or peak demand
reduction baseline also must be normalized for changes in numbers of customers, sales,
weather, peak demand, and other appropriate factors so that the compliance measurement is
not unduly influenced by factors outside the control of the electric distribution utility.

Ener,gy ef rcaency enforcement
App. Appx. 000337
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(R.C. 4928.66(B) and (C))

The bill requires the PUCO, in accordance with rules it must adopt, to produce and
docket an annual report containing the results of its verification of the annual levels of energy
efficiency and peak demand reductions achieved by each electric distribution utility as
required by the bill. A copy of the report must be provided to the Consumers' Counsel.

If it determines, after notice and opportunity for hearing and based upon the report,
that an electric distribution utility has failed to comply with an energy efficiency or peak
demand reduction requirement established by the bill, the PUCO must assess forfeiture on
the utility as provided under continuing law (R.C. 4905.55 to 4905.60 and 4905.64, not in the
bill), either in the amount, per day per undercompliance or noncompliance, relative to the
period of the report, equal to that so prescribed for noncompliances (a maximum of $10,000
currently), or in an amount equal to the then existing market value of one renewable energy
credit per megawatt hour of undercompliance or noncompliance. Revenue from any such
forfeiture assessed must be deposited to the credit of the Advanced Energy Fund (see
"Advanced Energy Fund assistance," above).

Revenue decoupiiW/energy effciency

(R.C. 4928.66(D))

The PUCO may establish rules regarding the content of an application by an electric
distribution utility for PUCO approval of a revenue decoupling mechanism. The bill
provides that such a revenue decoupling application is not to be considered an application to

increase rates191 and that the application may be included as part of a proposal to establish,
continue, or expand energy efficiency or conservation programs.

The PUCO can approve the revenue decoupling mechanism if it determines that the
mechanism provides for the recovery of revenue that otherwise may be foregone by the
utility as a result of or in connection with the utility's implementation of any energy
efficiency or energy conservation programs and that the mechanism reasonably aligns the
interests of the utility and of its customers in favor of those programs.

However, the bill also provides that any mechanism designed to recover the cost of
the bill's energy efficiency and peak demand reduction requirements can exempt mercantile
customers that commit their demand-response or other customer-sited capabilities, whether
existing or new, for integration into the electric distribution utility's demand-response, energy
efficiency, or peak demand reduction programs, provided the PUCO determines that that
exemption reasonably encourages such customers to commit those capabilities to those
programs.

Energy Advisor report

(Section 5)

App. Appx. 000338
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The bill requires the Governor's Energy Advisor to periodically submit a written
report to the General Assembly and report in person to and as requested by the standing
committees of the Ohio House of Representatives and the Senate that have primary
responsibility for energy efficiency and conservation issues regarding initiatives undertaken
by the Advisor and state govemment pursuant to numbered paragraphs 3 and 4 of Executive
Order 2007-02S, "Coordinating Ohio Energy Policy and State Energy Utilization." The first
written report must be submitted not later than 60 days after the bill's effective date.
Paragraph 3 pertains to energy efficiency and conservation measures by state agencies and
paragraph 4 pertains to measures by state universities and colleges.

Customer in f Qrmation

(R.C. 4928.66(E))

The bill requires the PUCO to adopt rules that require an electric distribution utility to
provide a customer upon request with two years' consumption data in an accessible form.

Net naeter

(R.C. 4928.67)

Generall^

Current law requires a retail electric service provider to develop a standard contract or
tariff providing for net energy metering and requires the utility to make this contract or tariff
available to customer-generators upon request and on a first-come, first-served basis, but only
when the total rated generating capacity used by customer-generators is less than 1% of the
provider's aggregate customer peak demand in Ohio. It requires that the contract or tariff be
identical in rate structure, all retail rate components, and any monthly charges to the contract
or tariff to which the same customer would be assigned if that customer were not a customer-
generator.

The bill provides that this net metering requirement pertains to electric utilities and
removes the reference to a°'retail electric service provider." This conforms the statute to
PUCO rules. The current term is not defined in the Restructuring Law and has been
interpreted in PUCO rules as meaning an electric utility.

In addition, the bill removes current law's limitation that a net metering contract or
tariff be made available when the total rated generating capacity used by customer-generators
is less than l°lo of the provider's aggregate customer peak demand in Ohio.

Hospital net .aneterin

The bill newly requires an electric utility to develop a separate standard contract or
tariff providing for net metering for a hospital that is also a customer-generator. Such a
"hospital" includes a public health center and general, mental, chronic disease, or other type
of hospital, and any related facility, such as a laboratory, outpatient department, nurses' home
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facility, extended care facility, self-care unit, or central service facility operated in
connection with a hospital, and also includes an education and training facility for health
professions personnel operated as an integral part of a hospital, but does not include any
hospital furnishing primarily dorniciliarycare (R.C. 3701.01(C), not in the bill).

Under the bill, a hospital seeking such a contract or tariff need not comply with two
requirements that apply to other net metering systems: a hospital's system need not (1) use as
its fuel either solar, wind, biomass, landfill gas, or hydropower, or use a microturbine or a
fuel cell or (2) be intended primarily to offset part or all of the customer-generator's
requirements for electricity.

The bill provides that such a hospital net metering contract or tariff is not limited as to
its availability and must be based upon (1) the rate structure, rate components, and any
charges to which the hospital would otherwise be assigned if it were not a customer-
generator and (2) the market value of the customer-generated electricity at the time it is
generated. In addition, transmission and distribution charges in the contract or tariff apply to
the flow of electricity both to the customer and from the customer to the electric utility.

The hospital contract or tariff also must allow the hospital customer-generator to
operate its electric generating facilities individually or collectively without any wattage
limitation on size.

Greenhouse kas emissions

(R.C, 4928.68)

Ohio currently does not have any rules regarding reporting by any types of emitter of
greenhouse gases, which include, but are not limited to, electric generating facilities. A
recent federal act requires the U.S. EPA to prescribe mandatory reporting requirements for
greenhouse gas emissions and appropriate emission thresholds for particular economic
sectors, including electric generation. Draft rules are expected this summer and final rules
must be in place in mid-2009. The rules apparently will be issued under existing authority of
the federal Clean Air Act, under which OEPA typically is the implementing state agency.
Reportedly, other state agencies that wish to enforce such federal rules must petition the
federal government for permission.

The bill requires the PUCO, to the extent permitted by federal law, to adopt rules

establishing greenhouse gasLLO] emission reporting requirements for each electric generating
facility located in Ohio that is owned or operated by a public utility that is subject to PUCO
jurisdiction and that emits greenhouse gases, including facilities in operation on the bill's

effective date. The rules must include participation in the Climate Registry. i l The
Registry's web site describes the Registry as "a collaboration between states, provinces, and
tribes aimed at developing and managing a common greenhouse gas emissions reporting
system with high integrity that is capable of supporting various greenhouse gas emissions
reporting and reduction policies for its member states and tribes and reporting entities."
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Neither continuing state law nor the bill provide for any type of penalty for a violation
of any rule so adopted, although federal law may govern in this regard.

Carbon dioxide control

(R.C. 4928.68)

The bill requires the PUCO, expressly to the extent permitted by federal law, to adopt
rules establishing carbon dioxide control planning requirements for each electric generating
facility located in Ohio that is owned or operated by a public utility that is subject to PUCO
jurisdiction and that emits greenhouse gases, including facilities in operation on the bill`s
effective date.

There currently are no such federal or state requirements, and none are being proposed
for the foreseeable future. The bill does not describe the scope of the carbon control planning
requirements, for example, whether the rules will be directed at the filing of long-term plans
or address technology standards. Further, neither continuing state law nor the bill provide for
any type of penalty for a violation of any rule so adopted.

Natural Qas revenue decvuplinS

(R.C. 4929.01 and 4929.(}513 Section 4)

Alternative rate plan

Continuing Ohio law generally affirms PUCO authority to regulate the commodity

sales service, distribution service, and ancillary servic 12 of a natural gas utility (R.C.
4929.03). Under continuing law, a natural gas utility can apply for PUCO approval of an
alternative rate plan for its commodity sales service or ancillary service (R.C. 4929.05).
Such a plan would establish a different method for determining the rates and charges for the
service than ordinarily would occur under the traditional rate-making provisions of
continuing law (R.C, 4909.15). Those provisions, for the purpose of setting the utility's rate
schedule (tariff), require determination of the revenue requirement of the utility necessary to
cover its identified operating costs and receive a fair and reasonable rate of return on its
investment in plant used and useful in rendering the service.

As stated, an alternative rate plan allows other rnethods of determining the rate
schedule of the utility than the previously described cost/rate of return method. The
definition "alternative rate plan" specifies two, actual alternative mechanisms: (1) an
automatic adjustment in rates based on a specified index or changes in a specified cost or

costs 13 and (2) a mechanism that tends to assess the costs of any natural gas service or
goods to the entity, service, or goods that cause such costs to be incurred. Otherwise, current
law specifies as allowable methods what are actually possible outcomes of alternative
raternaking. Those methods can include, but are not limited to, rate-setting methods that will
(3) provide adequate and reliable natural gas services and goods in Ohio, (4) minimize the
costs and time expended in the regulatory process, (5) afford rate stability, (6) promote and

App. Appx. 000341
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reward efficiency, quality of service, or cost containment, and (7) provide sufficient
flexibility and incentives to the natural gas industry to achieve high quality, technologically
advanced, and readily available natural gas services and goods at just and reasonable rates
and charges. (R.C, 4929.01.)

Under the bill, an alternative rate plan could newly include (8) a revenue decoupling
mechanism, which the bill defines as a rate design or other cost recovery mechanism that
provides recovery of the fixed costs of service and a fair and reasonable rate of return,
irrespective of "system throughput" (the amount of gas entering the transmission/distribution
system) or volumetric sales.

Plan approval process

Current law prescribes the process for obtaining PUCO approval of an altemative rate
plan. It specifies that there must be notice, investigation, and hearing of an alternative rate
plan. The standards the PUCO must use to approve the plan are that (1) the plan will
produce just and reasonable rates and charges and, after a showing by the utility, (2) the

utility is in compliance with the nondiscrimination provisions of Ohio law (R.C. 4905.35) 14
and in substantial compliance with the state natural gas policy (which is amended by the bill,
as described below), and (3) the utility is expected to be in substantial compliance with that
policy following the plan's implementation. (R.C. 4929.05.)

The current approval process authorizes the request for approval of an alternative rate
plan as part of an application filed under the rate-making law (R.C. 4909.18) that govern.s
applications by utilities to establish new, or change existing, rates and charges for service.
That law prescribes certain timelines for filing such an application and the information the
application must contain. It also requires that, if the PUCO believes the application may be
unjust or unreasonable, it must hold hearings on the matter. This could apply, for instance,
when a utility was asking for a rate increase. However, if the PUCO determines an
application is not for an increase in rates, the PUCO can permit the filing of the rate
schedule and set the date it is to take effect; no hearing is required.

The bill provides that an alternative rate plan filed by a natural gas company under
R.C. 4929.05 of continuing law and proposing a revenue decoupling mechanism can be an
application "not for an increase in rates" if both of the following apply: (1) the rates, joint
rates, tolls, classifications, charges, or rentals the plan proposes are based upon the billing
determinants and revenue requirements authorized by the PUCO in the utility's most recent
rate case proceeding and (2) the plan also establishes, continues, or expands an energy
efficiency or energy conservation program (R.C. 4929.051).

Bill's effect on existinz apnlications

Regarding any altemative rate plan that was filed before the bill's effective date under
R.C. 4929.05 and that proposes a revenue decoupling mechanism and meets the two
conditions described immediately above, uncodified law in the bill expressly prohibits the
bill being applied in favor of (that is, construed as supporting) a claim or finding that the

App. Appx. 000342
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application is an application to increase rates (and therefore generally subject to hearing
under traditional rate-making law).

State natural mas potacy

(R.C. 4929.02)

Current Ohio law articulates a state policy that lists eleven objectives regarding
natural gas service and requires the Public Utilities Commission (PUCO) to follow that
policy when carrying out R.C. Chapter 4929. Aside from authorizing approval of alternative
rate plans as described above, that chapter also establishes the conditions under which the
PUCO can deregulate natural gas commodity sales and ancillary services upon a fling by a
utility and certify governmental aggregators of natural gas and retail natural gas suppliers to
operate in Ohio.

The bill adds a twelfth objective to the state policy: to promote an alignment of natural
gas company interests with consumer interest in energy efficiency and energy conservation.
It also requires both the PUCO and OCC to follow the state policy in exercising their
respective authorities relative to Chapter 4929. Under continuing law, C.)CC serves as the
advocate for residential consumers of utility services.

Miscellaneous

(R.C. 4928.20, 4928.31, 4928.34, 4928.35, 4928.41, 4928.42, 4928.431, and 4928.44)

The bill repeals four sections of the Electric Restructuring Iaaw. R.C. 4928.41,
regarding electric cooperative transition revenues; R.C. 4928.42, regarding transitional
requirements for electric consumer education; R.C. 4928.431, regarding an obsolete Electric
Employee Assistance Advisory Board created under S.B. 3; and R.C. 4928.44, regarding
service offering for nonfirm electric service customers. Accordingly, the bill amends R.C.
4928.20, 4928.31, 4938.34, and 4938.35 to remove references to those repealed sections.

HISTORY

ACTION

Introduced
Reported, S. Energy & Public Utilities
Passed Senate (32-0)
Reported, H. Public Utilities

DATE

09-25-07
10-31-07
10-31-07
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This analysis was prepared before the report of the House Public Utilities Committee appeared in
the House 3ournal. Note that the list of co-sponsors and the legislative history may be incomplete.

Lil Although this change may be read as possibly allouing an MRO or ESP to provide for corporate
separation other than as required by R.C. 4928.17, it may be intended to preclude the PUCO's
exercise of authority in authorizing an MRO or ESP from being challenged on the grounds that the
PUCO lacked the authority to do so in light of R.C. 4928.05's corporate separation requirement.

M Regional transmission organizations coordinate the movement of electricity on a regional basis
throughout North America via the electric transmission grid.

IM Under continuing law, a"mercantile customer" is a commercial or industrial customer if the
electricity consumed is for nonresidential use and the customer consumes more than 700,000
kilowatt hours per year or is part of a national account involving multiple facilities in one or more
states (R.C. 4928.01(A)(19)).

L41 As used here, "solid wastes" means "such unwanted residual solid or semisolid material as results
from industrial, commercial, agricultural, and community operations, excluding earth or material
from construction, mining, or demolition operations, or other waste materials of the type that
normally Nvould be included in demolition debris, nontoxic fly ash and bottom ash, including at least
ash that results from the combustion of coal and ash that results from the combustion of coal in
combination with scrap tires where scrap tires comprise not more than 50% of heat input in any
month, spent nontoxic foundry sand, and slag and other substances that are not harmful or inimical to
public health, and includes, but is not limited to, garbage, scrap tires, combustible and
noncombustible material, street dirt, and debris. "Solid wastes" does not include any material that is
an infectious waste or a hazardous waste." (R.C. 3734.01(E).)

12 Under the bill, based on the definition of current law, a "mercantile customer" is a commercial or
industrial customer if the electricity consumed is for nonresidential use and the customer consumes
more than 700,000 kilowatt hours per year or is part of a national account involving multiple
facilities in one or more states. Current law uses this definition for the term "mercantile commercial
customers" and removes "commercial" from that phrase.

LW Under continuing law, surcharge remittances continue only until December 31, 2011, or until the
Fund reaches $100 million, whichever is first.

u There are seven such centers in Ohio, three in Columbus and one each in Cleveland, Dayton,
Toledo, and Cincinnati. A DOD web site describes the Centers as providing "a variety of product
and process innovation and commercialization services to both established and early-stage
technology-based businesses such as: new product design; CAD/CAM; prototyping; materials
selection and handling; plant layout and design; quality systems; information systems; machining;
joining technology assistance; and biotechnology business consulting."
(<http://www:odod.state.oh.gov/tech/edisonl tiedc.htm>(4/11/08).

App. Appx. 000344
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M Because actions of a General Assembly are not binding on future General Assemblies, this
recommendation requirement cannot be construed as mandatory. (See, OH Const. Art, II, §§1, 15).

E Referring to an application under R.C. 4909.18, which type of application would require a

hearing.

li-ol "[Greenhouse gases] allow sunlight to enter the atmosphere freely. When sunlight strikes the
Earth's surface, some of it is reflected back towards space as infrared radiation (heat). Greenhouse
gases absorb this infrared radiation and trap the heat in the atmosphere.... Some of [the gases] occur
in nature (water vapor, carbon dioxide, methane, and nitrous oxide), while others are exclusively
human-made (like gases used for aerosols).... During the past 20 years, about three-quarters of
human-made carbon dioxide emissions were from burning fossil fuels." From the U.S. Energy
lnformation Administration, at http://www.eia.doe.gov/oiaf/1605/ggccebro/chapterl.html (March 31,
2008).

11 ehttp://www.thecliznateregistry.org/>. According to the web site, as of April 11, 2008, Ohio is
listed as having joined the Registry, along with all other states except Alaska, Texas, Louisiana,
Mississippi, Arkansas, North Dakota, South Dakota, Nebraska, Kentucky, Indiana, and West
Virginia. The Ohio contact listed on the site is the Director of Ohio EPA. The state's listing currently
enables a utility's voluntary participation in the Registry.

1121 "Commodity sales service" is the sale of natural gas to consumers, excluding distribution or
ancillary service (R.C. 4929.01(C)). In other words, it is the sale of the natural gas commodity to
retail customers. "Ancillary service" is any service that is ancillary to the receipt or delivery of that
natural gas commodity, including, but not limited to, storage, pooling, balancing, and transmission
(R.C. 4929.01(B)).

13 In addition, R.C. 4929.11 of the alternative regulation law authorizes the PUCO to allow "any
automatic adjustment mchanism or device in a [utility's] rate schedules that allows [the] rates or
charges for a regulated service or goods to fluctuate automatically in accordance with changes in a
specified cost or costs."

IL4 Generally, prohibitions against a utility giving undue preference or advantage, or undue or
unreasonable prejudice or disadvantage, to anyone relative to utility service, discriminating among
suppliers, or treating similarly situated consumers differently as to the tenns and conditions of
service.

App. Appx. 000345
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Bill Analysis

Legislative Service Commission

Ain. Sub. S.B. 221
127th General Assembly

(As Passed by the General Assembly)

Sens. Schuler, Jacobson, Harris, Fedor, Boccieri, R. Miller, Morano, Mumper, Niehaus,
Padgett, Roberts, Wilson, Spada

Reps. J. Hagan, Blessing, Jones, Uecker, Budish, Chandler, Doanenick, Evans, Flowers,
J. McGregor, Yuko

Effective date: July 31, 2008

ACT SUMMARY

• Focuses on two main subject areas: energy pricing and energy sources.

Energy pricing:

.

.

Preserves the right of consumer choice of electric generation supplier.

Revises and adds to the objectives of state electric services policy.

• Provides that a "self-generator" under Electric Restructuring Law need not own the
generating facility, rather, it can host it on its premises.

• Preserves the requirement that each electric distribution utility have a standard
service offer (SSO).

• Continues to provide that each utility's SSO will be the default service for a
customer, but changes the statutory nature and process for PUCO approval of an
SSO.

• Requires that an SSO be either a market rate offer (MRO) or an electric security
plan (ESP).

• Requires all utilities to have either an MRO or ESP by January 1, 2009, but
provides that a utility's current SSO continues until such an MRO or ESP is
approved.

App. Appx. 000346
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• Expressly requires that an NIRO or ESP exclude any previously authorized
allowances for transition costs.

+ Requires the first SSO application of a utility to be an ESP, but allows a utility to
simultaneously file an :t4RO.

• Provides SSO provisions that reflect differences among the electric distribution
utilities.

• Authorizes "transitional" MROs that require utilities that own generating assets to
"ramp up" to market and operate under a blended generation price during that

period.

• Provides that an electric distribution utility that files an MRO cannot, and cannot
be required to, file an ESP.

• Provides that the bids selected for an MRO be the least-cost bids and establishes
several other criteria regarding the bid results that can preclude an NIItO
application from going forward.

e Authorizes the PUCO to adjust the blended price of a transitional MRO.

• States that public utility law (R.C. Title 49) does not apply to an ESP.

0 Prescribes what an ESP application must contain and also enumerates certain
things that, at the utility's discretion, the application can contain, but does not limit
any discretionary items to those the act enumerates.

• Requires an ESP to contain provisions related to the supply and pricing of electric
generation service and, if the proposed ESP has a term longer than three years,
requires that it must include provisions to permit the PUCO to test the ESP.

• Permits an ESP to include automatic cost recovery, a construction work in progress
allowance/nonbypassable surcharge, a nonbypassable surcharge for a competitively
bid generating facility, rate stabilization, automatic price adjustments,
securitization, transmission and related services, distribution service, and economic

development and energy efficiency.

• Requires that, if an ESP provides a nonbypassable surcharge for a new,
competitively sourced generating facility, the utility must dedicate to Ohio
consumers the capacity and energy and the rate associated with that facility.

• Prescribes as the standard for PUCO approval of an ESP that its pricing and other
term:s and conditions, including any deferrals and any future recovery of deferrals,

App. Appx. 000347
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are more favorable in the aggregate as compared to the expected results that would
otherwise apply under an MRO.

• Requires that, if the PUCO approves an ESP that contains a nonbypassable
surcharge for constriiction work in progress or for a new, competitively sourced
generating facility, it must ensure that the benefits derived for any purpose for
which the surcharge is established are reserved and made available to those that

bear the surcharge.

• Allows an electric distribution util.ity to withdraw an ESP application, thereby
terminating it, if the PUCO modifies and then approves the application.

• Requires the PUCO to issue an order continuing the provisions, terms, and
conditions of the utility's most recent SSO, along with any expected increases or
decreases in fuel costs, until a subsequent ESP or MRO is filed and authorized, if a
utility so withdraws its ESP application or if the PUCO disapproves an ESP

application.

• Requires the PUCO periodically to test an approved ESP against the expected
results that would otherwise apply under an MRO and to determine if an ESP is
likely to provide the electric distribution utility prospectively with excessive
earnings, and authorizes the PUCO to remedy any such finding by terminating the
plan.

• Requires the PUCO to consider at the end of each year of an ESP if any
adjustments to the ESP price actually resulted in excessive earnings to the utility
and to remedy any excessive earnings by requiring prospective price adjustments.

• Authorizes discovery requests of certain utility or affiliate agreements during an
MRO or ESP proceeding.

• Expressly states that the act's SSO provisions do not preclude or prohibit an
electric distribution utility providing competitive retail electric service to electric
load centers within the certified territory of another such utility.

• Modifies the corporate separation law so that the law applies to an electric utility
"except as otherwise provided in" the act's MRO and ESP provisions.

• Removes any limitation on divestiture by an electric utility that is not a distribution

utility.

• Replaces prior law's authority that a utility can divest generating assets without
prior PUCO approval subject to the provisions of public utility law relating to the
transfer of transmission, distribution, or ancillary service p^ovidRd bxy^^^^l^8

Pp !^P
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generating asset, with a prohibition against any such divesture without prior PUCO

approval.

• Authorizes the PUCO to grant rate or price phase-ins under an MRO or ESP and
states that the authority continuing law confers on the PUCO to supervise or
regulate a competitive retail electric service does not limit that phase-in authority.

• Authorizes collection of the amounts deferred under a rate or price phase-in, plus
carrying charges, to be collected through a nonbypassable surcharge or any rate or
price established for the utility, but provides that customers in a governmental
aggregation are responsible only for that portion of the phase-in surcharge that is
proportionate to the benefits they receive as an aggregated group.

• Permits special contract law to be enforced for the purposes of the Electric
Restructuring Law.

• Expressly authorizes under special contract law the filing of a financial device to
recover costs incurred in conjunction with economic development and job
retention, the act's peak demand reduction and energy efficiency programs,
advanced metering, and government mandates.

• Authorizes a mercantile customer or a group of those customers to establish a
reasonable arrangement with a utility under special contract law.

• Provides that special contracts must be submitted to the PUCO by application for
its approval.

• Extends to a FERC-approved regional transmission organization that is responsible
for maintaining reliability in all or part of Ohio the requirement to consent to
service of process and designate an agent.

• Requires the PUCO to employ a Federal Energy Advocate to generally assist with
transmission oversight.

• Prohibits an electric distribution utility charging a customer of a municipal utility
in existence before January 1, 1998, any surcharge, service termination charge, exit
fee, or transition charge.

• Requires the PUCO, in carrying out the state electric services policy, to consider
rules as they apply to the costs of electric distribution infrastructure, including line
extensions, for the purpose of development in Ohio.

• Requires the PUCO to adopt and enforce rules prescribing a uniform, statewide
policy regarding electric transmission and distribution line extensions and req ^uisite

App. Appx. 000349
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substations and related facilities that are requested by nonresidential customers of
electric utilities.

• Lengthens from two years to up to three years the time period for an automatic
governmental aggregation before a participant can op-out.

• Provides that the default service of a person that opts out of a government
aggregation before the commencement of the aggregation is a utility's SSO.

• Allows a legislative authority, on behalf of the customers that are part of its
governmental aggregation, to choose not to receive standby service from the
electric distribution utility in whose certified territory the aggregation is located
and that operates under an approved ESP.

• Provides that a customer of a governmental aggregation that has so refused
standby service and that leaves the aggregation and returns to the utility for
competitive retail electric service has to pay the market price of power incurred by
the utility to serve tliat consumer plus any amount attributable to the utility's cost of
compliance with the act's alternative energy resource provisions to serve the
consumer.

• Requires the PUCO to adopt rules to encourage and promote "large-scale"
governmental, electric, aggregation in Ohio.

• Removes the statutory definition of "small generating facility" in Electric
Restructuring Law and repeals certain transitional provisions of that law.

• Authorizes a natural gas utility to apply for PUCO approval of an alternative rate
plan that includes a revenue decoupling mechanism.

• Defines such a "revenue decoupling mechanism" as a rate design or other cost
recovery mechanism that provides recovery of the fixed costs of service and a fair
and reasonable rate of return, irrespective of system throughput or volumetric sales.

• By declaring that such a plan is an application "not for an increase in rates,"
removes certain requirements for a hearing on any alternative rate plan that
includes a revenue decoupling mechanism, proposes rates and charges based upon
the acting determinants and revenue requirements authorized by the PUCO in the
utility's most recent rate case, and establishes, continues, or expands an energy
efficiency or energy conservation program.

0 Prohibits the act being construed as supporting a claim or finding that an
application for such a conservation-related plan filed before the act's effective date
is an application to increase rates (and therefore generally subject o he rii^^pp. ppV'OQ0350
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• Adds the following, twelfth objective to the statutory natural gas policy: to
promote an alignment of natural gas company interests with consumer interests in
energy efficiency and energy conservation.

• Changes the requirement that the PUCO follow the state policy when carrying out
its duties under the alternative regulation law, to require that both the PUCO and
Ohio Consumers' Counsel follow the policy in exercising their respective
authorities under that law.

• Authorizes a state official or the legislative or other governing authority of a
county, city, village, township, park district, or school district to enter into an
energy price risk management contract.

Energy sources:

•Requires an electric distribution utility and an electric services company to provide
from °'alternative energy resources" a portion of their electricity supplies from
alterriative energy resources.

• Defines alternative energy resources as consisting of specified advanced energy
resources and renewable energy resources with a placed-in-service date of January
1, 1998, or later, and as consisting of existing or new mercantile customer-sited
resources.

• Specifies that the requisite portion of the electric supply derived from alternative
energy must equal 25% of the total number of kilowatt hours of electricity sold by
the utility or company to any and all retail electric consumers whose electric load
centers are served by the utility and are located within the utility's certified territory
or, in the case of an electric services company, are served by the company and are
located within Ohio.

• Provides that half of the alternative energy can be generated from advanced energy
resources, but at least half must be generated from renewable energy resources,
including 0.5% from solar energy resources, subject to yearly, minimum,
renewable and solar benchmarks that increase as a percentage of electric supply
through 2024.

• Establishes a cost cap relative to a utility's or company's obligation to comply with
the alternative energy resource benchmarks,

• Authorizes the PUCO to make a force m.ajeure deternnination regarding all or part
of a utility's or company's compliance with a minimum, renewable energy resource

benchrnark.
App. Appx. 000351

http://www.legislature.state.oh.us/analysis.cfnz?ID=127_SB_221 &ACT=As%20Enrolled&... 6/27/2013



Laws, Acts, and Legislation Page 7 of 40

• Authorizes the PUCO to enforce the renewable energy and solar energy resource
benchmarks through the assessment of compliance payments.

* Confers on the Ohio School Facilities Commission the authority to adopt rules
prescribing standards for solar ready equipment in school buildings under its
jurisdiction and to waive all or part of those standards for a school district for good
cause.

• Requires the Crovernor, in consultation with the PUCO chairperson, to appoint an
Alternative Energy Advisory Committee to semiannually review the act's

alternative energy requirements.

•^ Requires the PUCO to submit an annual report to the General Assembly describing
alternative energy benchmark compliance and the use of alternative energy
resources.

s Prescribes energy savings and peak demand reduction requirements for electric
distribution utilities through 2025, sets yearly benchmarks, and authorizes PUCO
enforcement of compliance through the assessment of forfeitures.

• Authorizes the PUCO to approve a revenue decoupling mechanism for an electric
distribution utility if it reasonably aligns the interests of the utility and of its
customers in favor of energy efficiency or energy conservation programs.

• Requires the Governor's Energy Advisor to periodically report to the General
Assembly and as requested by House and Senate standing committees responsible
for energy efficiency and conservation issues regarding energy efficiency and
conservation initiatives undertaken by the Advisor and state government.

^ Requires the PUCO, to the extent permitted by federal law, to adopt rules
establishing greenhouse gas emissions reporting and carbon dioxide control
planning requirements for each electric generating facility located in Ohio that is
owned or operated by a public utility that is subject to PUCO jurisdiction and that
emits greenhouse gases, including facilities in operation on the act's effective date.
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CONTENT AND OPERATION

The act addresses state energy policy primarily by making changes to the Electric
Restructuring Law of R.C. Chapter 4928., including by establishing an alternative energy
portfolio requirement for electric suppliers, although it also makes certain changes to the
natural gas law of R.C. Chapter 4929. It focuses on two main subject areas: energy pricing
and energy sources.

1. Energy Ug ricin^

Electricity op .licy

State electric services policy

(R.C. 4928.02)

The act revises and adds to the objectives of the state electric services policy enacted
under S.B. 3 of the 123rd General Assembly. Under both prior law and the act, the statutory
electric policy applies statewide, and the PUCO is required to ensure that the policy is
effectuated (R.C. 4928.06(A), not in act).

The policy objectives, which had their genesis in. S.B. 3's competitive generation
market concept and are changed by the act as described below, are as follows: (1) ensure the
availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced retail electric service, (2) ensure the availability of unbundled and
comparable retail electric service that provides consumers with the supplier, price, terms,
conditions, and quality options they elect to meet their respective needs, (3) ensure diversity
of electricity supplies and suppliers, by giving consumers effective choice of supplies and
suppliers and by encouraging the development of distributed and small generation facilities,
(4) encourage innovation and market access for cost-effective supply- and demand-side retail
electric service, (5) encourage cost-effective and efficient access to information regarding the
operation of the transmission and distribution systems of electric utilities in order to promote
effective customer choice of retail electric service, (6) recognize the continuing emergence of
competitive electricity markets through the development and implementation of flexible
regulatory treatm.ent, (7) ensure effective competition in the provision of retail electric
service by avoiding anticompetitive subsidies flowing from a noncompetitive retail electric
service to a competitive retail electric service or to a product or service other than retail
electric service, and vice versa, (8) ensure retail electric service consumers protection against
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unreasonable sales practices, market deficiencies, and market power, and (9) facilitate the
state's effectiveness in the global economy.

Although the act does not amend the wording of objective (1), its change in the
regulatory framework for retail electric service prices, discussed below, provides a different
pricing context for implementing the objective's concept of "reasonably priced retail electric
service." In addition, the act changes the state policy objectives by adding five new
objectives and modifying three of the objectives listed above, Specifically, objective (4) is
changed to read: "encourage innovation and market access for cost-effective retail electric
service, including, but not limited to, demand-side management, tame-differentiated pricing,
and implementation of advanced metering infrastructure."

Objective (5) is changed to read: "encourage cost-effective and efficient access to
information regarding the operation of the transmission and distribution systems of electric
utilities in order to promote both effective customer choice of retail electric service and the
development of performance standards and targets for service quality for all consumers,
including annual achievement reports written in plain language."

Objective (7) is changed to read: "ensure effective competition in the provision of
retail electric service by avoiding anticompetitive subsidies flowing from a noncompetitive
retail electric service to a competitive retail electric service or to a product or service other
than retail electric service, and vice versa, including by prohibiting the recovery of any
generation-related costs through distribution or transmission rates."

The act adds the following new objectives to the state electric services policy: (1)
ensure that an electric utility's transmission and distributinn systems are available to a
customer-generator or owner of distributed generation, so that the customer-generator or
owner can market and deliver the electricity it produces, (2) provide coherent, transparent
means of giving appropriate incentives to technologies that can adapt successfully to
potential environmental mandates, (3) encourage implementation of distributed generation
across customer classes through regular review and updating of rules governing critical
issues such as interconnection standards, standby charges, and net metering, (4) protect at-
risk populations, including when considering the implementation of any new advanced
energy or renewable energy resource, and (5) encourage the education of small business
owners in Ohio regarding the use of energy efficiency programs and alternative energy
resources in their businesses and encourage that use.

"Sei senerator"

(R.C. 4928,0I (A)(7) and (32))

Under prior law, a "self-generator" was described as an entity in Ohio that owns an
electric generation facility that produces electricity primarily for the owner's consumption
and that may provide any such excess electricity to retail electric service providers, whether
the facility is installed or operated by the owner or by an agent under a contract, That term is
significant primarily for two purposes relating to the scope of the Electric Restructuring Law
of S.B. 3 and an electric utility's duty to provide back-up electricity sAppl̂
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entity. The act modifies prior law's definition of that term to provide, in effect, that a self-
generator can host, but need not own, a generating asset that produces electricity on its
premises. This broadens the concept of "self-generator" and thus broadens who is excluded
as an electric light company under that law and, consequently, not subject to state utility

regulation as to electricity it produces.

In addition, the act removes an undefined term--"retail electric service
providers"--from the definition of "self-generator" and replaces it with the term "entity,"
thereby recognizing that a self-generator can sell excess electricity to anyone, not just to
persons engaged in the retail sale of electric service.

kecial cantr°acts

(R.C. 4905.31 and 4928.05(A)(1))

Continuing Electric Restructuring Law specifies the scope of the PUCO's authority
regarding a competitive retail electric service (generation service), by enumerating specific
provisions of public utility rate-making law (R.C. Chapters 4905, and 4909.) that continue to
apply to that service notwithstanding that the service is offered competitively in Ohio. The
act includes a reference to special contract law (R.C. 4905.31), thereby permitting that law to
be enforced for the purposes of the Electric Restructuring Law.

Continuing speeial contract law in effect authorizes any public utility to file a rate
schedule or enter into any reasonable arrangement with another public utility or with its
customers, consumers, or employees. The law describes a number of types of those
schedules or arrangements, concluding with the general description of any financial device
that may be practicable or advantageous to the parties. The act states that, in the case of an
electric distribution utility, such a financial device may include a device to recover costs
incurred in conjunction with (l) any economic development and job retention program of the
utility within its certified territory, including recovery of revenue foregone as a result of any
such program, (2) any development and implementation of peak demand reduction and
energy efficiency programs under the act's energy efficiency requirements (see "EnerQv

e cciena," below), (3) any acquisition and deployment of advanced metering, including the
costs of any meters prematurely retired as a result of advanced metering implementation, and
(4) compliance with any government mandate.

The act removes obsolete references in that list to schedules or arrangements relating
to emissions fees.

Additionally, the act authorizes a mercantile customer of an electric distribution utility
or a group of those customers to establish a reasonable arrangement with that utility by filing
an application with the PUCO.

The act does not specify the standards the PUCO will use to approve a schedule or

reasonable arrangement under the special contract law. The act does require that every

schedule or arrangement is posted on the PUCO's docketing information system and is

accessible through the internet.
App. Appx. 000356
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(R.C. 4928.141(A), 4928.142(B) and (F), 4928.143(A), 4928.145, 4928.146, and
4928.17(A))

The act requires that, beginning January 1, 2009, each electric distribution utility in
Ohio must make available a standard service offer (SSO) within its exclusive, certified
distribution territory. It provides that, until a utility's first SSO under the act is approved, the
rate plan currently in effect for the utility will continue. It additionally states that the act's
provisions do not affect the legal validity or force and effect of any such rate plan, including
any cost recovery provisions.

The act removes prior law's requirement that an SSO be "market-based," but under
both prior law and the act, a utility's SSO generally must be an offer of all competitive retail
electric services necessary to maintain essential electric service to consumers, including a
firm supply of electric generation service, and be offered on a comparable and
nondiscriminatory basis. The act preserves the requirement that each utility's SSO be the
default service for a customer, but changes the statutory nature and process for PtJCO
approval of an SSO.

Under the act, an SSO must be either a market rate option (MRO) or electric security
plan (ESP). An SSO application can include both an ESP and an MRO proposal or be only
an ESP or an MRO proposal, but, if a utility's first SSO application is for an MRO, that
application must include an ESP proposal as well. Once an MRO is approved for any
distribution utility, its SSO must always be an MRO: the utility cannot, and cannot be
required to, file an ESP.

A utility can file an MRO or ESP before the effective date of the PUCO rules required
under the act, but, as the PUCO determines necessary, must immediately conform its filing to
the rules upon their taking effect.

Further, the act expressly requires that an MRO or ESP exclude any previously
authorized allowances for transition costs, with that exclusion being effective on and after the
date that the allowance is scheduled to end under the utility's current rate plan,

In connection with an MRO or ESP, the act modifies the corporate separation law
with a phrase that states that law applies to an electric utility "except as otherwise provided
in" the MRO and ESP provisions of the act. Although this change may be read as possibly
allowing an MRO or ESP to provide for corporate separation other than as required by statute
(R.C. 4928.17), it may be intended to preclude the PUCO's exercise of authority in
authorizing an MRO or ESP from being challenged on the grounds that the PUCO lacked the
authority to do so in light of the statutory corporate separation requirement.

Additionally, the act requires that, in any MRO, ESP, or rate or price phase-in (see
"Rate or price niiase-ins/nonbypassable surcharge," below) proceeding, and upon

App. Appx. 000357
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submission of an appropriate discovery request, an electric distribution utility must make
available to the requesting party every contract or agreement that is relevant to the
proceeding and is between the utility or any of its affiliates and a party to the proceeding,
consumer, electric services company, or political subdivision. This requirement, however, is
subject to such protection for proprietary or confidential information as the PUCO
determines appropriate.

Additionally, the act states that the authority continuing law confers on the PUCO to
supervise or regulate a competitive retail electric service (currently only generation service)
must not be construed to limit the PUCO's authority under the act's SSO and rate or price
phase-in provisions.

The act also expressly states that its provisions do not preclude or prohibit an electric
distribution utility providing competitive retail electric service to electric load centers within
the certified territory of another such utility.

SSO variations

(R.C. 4928.01(A)(33), 4928.141(A), 4928.142(D), and 4928.143(D))

The act's SSO provisions reflect differences among the distribution utilities.
Specifically, Dayton Power & Light (DP&L) is the only utility with a current rate plan that is
scheduled to expire at the end of 2010, instead of 2008 as the other utilities. Additionally,
the First Energy operating utilities reportedly are the only distribution utilities that do not
directly own or control generating facilities; rather, First Energy generating assets are owned
by an affiliate of those distribution utilities. Every other distribution utility transferred its
generating assets to a subsidiary of the utility.

Under the act, all electric distribution utilities are required to file new SSOs with the
PUCO in the fonn of an MRO or ESP. In the case of DP&L, however, the act requires that,
regardless of the term of DP&L's initial ESP, the unexpired portion of its current rate plan
will be incorporated into its ESP and must constitute its ESP until the end of 2010. Also, the
act authorizes DP&L to apply for supplemental authority under its first ESP (see "Nature ®

an ESP," below). Nothing in the act prohibits DP&L from also simultaneously filing an
MRO for its initial SSO, which filing must be accompanied by an ESP proposal.

The act also provides "transitional MROs"--the name this analysis gives to the first
MRO filed by any distribution utility that owns or controls generating assets that had been
used and useful in Ohio (in other words, any distribution utility except the First Energy
utilities). Under such an MRO, the act provides that the utility will transition to the market,
in the sense that the utility can bid out only a certain portion of its electric load during a
prescribed period (see "Transitional MROs," below).

General fling prvicess

(R.C. 4928.141(B))

App. Appx. 000358
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The act requires the PUCO to provide a hearing on an MRO or ESP application, send
written notice of the hearing to the electric distribution utility, and publish notice in a
newspaper of general circulation in each county in the utility's certified distribution territory.
The PUCO must adopt rules regarding MRO and ESP filings.

Market rate offers

Nature oL an MRO (R.C. 4928.142(A)). Under the act, an MRO must be determined
through a competitive bidding process that provides for all of the following: (1) open, fair,
and transparent coznpetitive solicitation, (2) clear product definition, (3) standardized bid
evaluation criteria, (4) oversight by an independent third party that will design the
solicitation, administer the bidding, and ensure that the foregoing requirements are met, and
(5) evaluation of the submitted bids prior to the selection of the least-cost bid winner or
winners. The PUCO must modify rules, or adopt new rules as necessary, conceming the
conduct of the competitive bidding process and the qualifications of bidders, which rules
must foster supplier participation and be consistent with (1) through (5) above. But, no
generation supplier can be prohibited from participating in the bidding process.

Transitional MROs (R.C. 4928.142(D)). The first MRO filed by an electric
distribution utility that, as of the acfs effective date, directly owns, in whole or in part,
operating electric generating facilities that had been used and useful in Ohio must provide
that a portion of that utility's SSO load for the first five years of the MRO be competitively
bid as follows: 10% of the load in year one, not less than 20% in year two, not less than 30%
in year three, not less than 40% in year four, and not less than 50% in year five. The act
requires the PUCO, consistent with those percentages, to determine the actual percentages for
each year of years one through five.

MRO application (R.C. 4928.142(B)). An MRO application must detail the electric
distribution utility's proposed compliance with the requirements described under "z°Vature of
an MRO" (above) for the competitive bidding process and with the PUCO rules.

Additionally, the application must demonstrate that all of the following requirements
are met: (1) the utility or its transmission service affiliate belongs to at least one FERC-
approved RTO, or there otherwise is comparable and nondiscriminatory access to the electric
transmission grid, (2) any such RTO has a market-monitor function and the ability to take
actions to identify and mitigate market power or the utility's market conduct, or a similar
market monitoring function exists with commensurate ability to identify and monitor market
conditions and mitigate conduct associated with the exercise of market power, and (3) a
published source of information is available publicly or through subscription that identifies
pricing information for traded electricity on- and off-peak energy products that are contracts
for delivery beginning at least two years from the date of the publication and is updated on a
regular basis.

MRO approval 1!raeess (R.C. 4928.142(B)). The PUCO must initiate a proceeding
and, within 90 days after the application's filing date, deterrnine by order whether the utility
and its MRO has demonstrated the items required in the application, as enumerated in (1) to

App. Appx. 000359
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(3) immediately above. If the finding is positive, the utility can initiate its competitive
bidding process. If it is negative as to one or more requirements, the PUCO in the order must
direct the utility regarding how any deficiency may be remedied in a timely manner to the
PUCO's satisfaction; otherwise, the utility must withdraw the application. However, if such
remedy is made and the subsequent finding is positive, and also if the utility made a
simultaneous filing of an ESP application, the utility cannot initiate its competitive bid until
at least 150 days after the filing date of those applications,

MRO generativn price (R.C. 4928.142(C) and (D)). Upon the completion of the
competitive bidding process, the PUCO must select the least-cost bid winner or winners of
that process. The selected bid or bids, as prescribed as retail rates by the PUCO, are then the
utility's SSO unless the PUCO, by order issued before the third calendar day following the
conclusion of the bidding process, determines that (1) any portion of the bidding process was
not oversubscribed, such that the amount of supply bid upon was not greater than the amount
of the load bid out, (2) there were fewer than four bidders, or (3) at least 25%® of the load was
not bid upon by one or more persons other than the utility itself.

In addition, the act requires that all costs that are incurred by the utility as a result of
or related to the competitive bidding process or to procuring generation service to provide the
MRO, including the costs of energy and capacity and the costs of all other products and
services procured as a result of the competitive bidding process, be timely recovered through
the SSO price. For that purpose, the act requires the PUCO to approve a reconciliation
mechanism, other recovery mechanism, or a combination of such mechanisms for the utility.

Transitional MRO generation price (R.C. 4928.142(D) and (E)). In the case of a
Transitional MRO, the act requires that the SSO price for electric generation service will be a
proportionate blend of the bid price and the generation service price for the utility's
remaining SSO load, The latter price must equal the utility's most recent SSO price, adjusted
upward or downward as the PUCO determines reasonable, relative to the jurisdictional
portion of any known and measurable changes from the level of one or more of the following
as reflected in that most recent SSO price: (1) the utility's prudently incurred cost of fuel
used to produce electricity, (2) its prudently incurred purchased power costs, (3) its prudently
incurred costs of satisfying Ohio's supply and demand portfolio requirements, including
renewable energy resource and energy efficiency requirements, and (4) its costs prudently
incurred to comply with environmental laws and regulations, with consideration of the
derating of any facility associated with those costs. (Derating refers to a reduction in a
generating unit's net dependable capacity due to an equipment or other component failure
that requires repair, whether immediately or otherwise.)

In making any such price adjustment to the most recent SSO price, the PUCO must
include the benefits that may become available to the utility as a result of or in connection
with the costs included in the adjustment, including the utility's receipt of emissions credits
or its receipt of tax benefits or of other benefits. Accordingly, the PUCO may impose
conditions on the adjustment to ensure that any such benefits are properly aligned with the

associated cost responsibility.

App. Appx. 000360
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The PUCO also must determine how such SSO price adjustments will affect the
utility's return on common equity that may be achieved by those adjustments. The PUCO
cannot apply its consideration of the return on common equity to reduce any adjustment
unless the adjustment will cause the utility to earn a return on common equity that is
significantly in excess of the return on common equity that is earned by publicly traded
companies, including utilities, that face comparable business and financial risk, with
adjustments for capital structure as appropriate. The burden of proof for demonstrating that
significantly excessive earn:ings will not occur is on the electric distribution utility.

Additionally, the PUCO can adjust the utility's most recent SSO price by a just and
reasonable amount as it determines necessary to address any emergency that threatens the
utility's financial integrity or to ensure that the resulting revenue available to the utility for
providing the MRO is not so inadequate as to result, directly or indirectly, in a taking of
property under the Ohio Constitution (Article I, Section 19).

Too, the act authorizes the PUCO, beginning in the second year of a blended price
under a Transitional MRO and notwithstanding any other requirement concerning MROs, to
alter, prospectively, the proportions constituting a blended price, to mitigate any effect of an
abrupt or significant change in the utility's SSO price that would otherwise result in general
or with respect to any rate group or rate schedule if not for the alteration. Any such alteration
cannot be made more often than annually, and the PUCO cannot, by altering those
proportions and in any event, including because of the length of time taken to approve the
MRO as allowed under the act, cause the duration of the blending period to exceed ten years
as counted from the approved MRO's effective date. Additionally, any such alteration must
be limited to an alteration affecting the prospective proportions used during the blending
period and cannot affect any blending proportion previously approved and applied by the
PUCO pursuant to the act.

A utility has the burden of demonstrating that any adjustment to its most recent SSO
price is proper under the act's Transitional MRO provisions.

^',SPs

Nature of an ESP (R.C. 4928:I43(B) and (D)). The act states that, with few
exceptions, any contrary provision of public utility law (R.C. Title 49) does not apply to an
ESP. This means, for example, that the act authorizes a utility's distribution rates to be
determined under an ESP in a manner different from the traditional rate-making requirements
that previously applied to those rates and that will continue to apply to a utility with an
approved MRO.

The act prescribes what an ESP application must contain and also enumerates certain
things that, at the utility's discretion, it can contain. But, any discretionary items in an ESP
are not limited to the items the act enumerates. Essentially, an ESP must contain provisions
related to the supply and pricing of electric generation service. If the proposed ESP has a
term longer than three years, it can include provisions to permit the PUCO to test the plan as
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described in "i!°estinA an ESP," below, as well as any transitional conditions that the utility
would want the PUCO to adopt if the PUCO were to terminate the ESP after such a test.

As alluded to above in "SSO variations," in its initial ESP application DP&L can
request PUCO approval of provisions for the incremental recovery or the deferral of any of
the following costs that are not being recovered under its current rate plan and that it incurs
during that rate plan continuation period under the ESP: (1) costs to comply with the act's
SSO/default service requirements, (2) costs to comply with the act's altemative energy
requirements (see "Alternative energy requirements," below), and (3) costs to comply with
the act's energy efficiency requirements (see "Ener.gy efficiency," below).

As explained immediately below, enumerated items that the act authorizes any utility
to request in an ESP include the following: provisions for or regarding (1) automatic cost
recovery, (2) a construction work in progress (CWIP) allowance/nonbypassable surcharge,
(3) a nonbypassable surcharge for a competitively bid generating facility, (4) rate
stabilization, (5) automatic price adjustments, (6) securitization, (7) transmission and related
services, (8) distribution service, and (9) economic development and energy efficiency.

ESP a,nplication (R.C. 4928.143(B)). Automatic cost recovery. An ESP can include
provisions for the automatic recovery of any of the following, prudently incurred, costs of the
utility (meaning, recovery without further PUCO authorization): (1) fuel used to generate the
electricity supplied under the SSO, (2) purchased power supplied, including the cost of
energy and capacity, and including purchased power acquired from an affiliate, (3) emission
allowances, and (4) federally mandated carbon or energy taxes.

CWIP allowance/nonbypassable surcharge. An ESP can include a request for a
reasonable CWIP for any of the utility's cost of constructing a generating facility or for an
environmental expenditure for any such facility of the utility, provided the cost is incurred or
the expenditure occurs on or after January 1, 2009. The act requires that any such CWIP
allowance be subject to the CWIP limitations of public utility law (R.C. 4909.15, not in act),
except that the PUCO can authorize such an allowance upon the incurrence of the cost or
occurrence of the expenditure, rather than when the facil.ity is at least 75% complete, as
under prior law. However, the act prohibits such a CWIP allowance unless the PUCO first
determines in the proceeding that there is need for the facility based on resource planning
projections submitted by the utility. Further, no CWIP allowance can be authorized unless
the facility's construction was sourced through a competitive bid process, regarding which
process the PUCO can adopt rules.

Under the act, any authorized CWIP allowance must be established as a
nonbypassable surcharge for the life of the facility.

Nonbypassable surcharge or a competitively bia` generatt acili . An ESP can
request the establishment of a nonbypassable surcharge for the life of an electric generating
facility that is owned or operated by the utility, was sourced through a competitive bid
process subject to any rules as the PUCO adopts under the act's CWIP provisions (see "CWIP

all ,^wance/nonhvpasvgble surcharge," above), and is newly used and useful on or after
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January 1, 2009. The surcharge must cover all of the utility's costs specified in the
application, excluding costs recovered through a surcharge authorized for a CWIP allowance
described above. But, no surcharge can be authorized unless the PUCO first determines in
the proceeding that there is need for the facility based on resource planning projections
submitted by the utility.

Additionally, if the surcharge is authorized for such a facility pursuant to plan
approval and as a condition of the continuation of the surcharge, the utility must dedicate to
Ohio consumers the capacity and energy and the rate associated with the cost of that facility.
Before the PUCO authorizes such a surcharge, it can consider the effects, as applicable, of
any decommissionings; deratings, and retirements.

Rate stabilization. An ESP can include terms, conditions, or charges that both would
have the effect of stabilizing or providing certainty regarding retail electric service and relate
to (1) limitations on customer shopping for retail electric generation service, (2)
bypassability, (3) standby, back-up, or supplemental power service, (4) default service, (5)
carrying costs, (6) amortization periods, and (7) accounting or deferrals, including future
recovery of such deferrals.

Automatic price adJustments. Under the act, an ESP can include provisions for
automatic increases or decreases in any component of the SSO price.

Securitization. An ESP can request approval of provisions for the utility to securitize
any rate phase-in of its ESP price ( see "dZate or price phase-ins/nonblpas.sable surcharge,"
below), as well as provisions for the recovery of the utility's cost of securitization.

Transmission and related services. An ESP can include provisions relating to
transmission, ancillary, congestion, or any related service required for the SSO, including
provisions for the recovery of any cost of such service that the electric distribution utility
incurs pursuant to the SSO.

Distribution service. An ESP can include provisions regarding the utility's
distribution service, including, without limitation, and notwithstanding any provision of
public utility law (Tt.C. Title 49) to the contrary, provisions regarding single issue
ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and
provisions regarding distribution infrastructure and modernization incentives for the utility.
The infrastructure and modernization provisions can include a long-term energy delivery
infrastructure modemization plan for the utility or any plan providing for the utility's
recovery of costs, including lost revenue, shared savings, and avoided costs, and a just and
reasonable rate of return on such infrastructure modernization. In determining whether to
allow an ESP to include any provisions regarding distribution service, the PUCO must
examine the reliability of the utility's distribution system and ensure that customers' and the
utility's expectations are aligned and that the utility is placing sufficient emphasis on and
dedicating sufficient resources to the reliability of its distribution system.

Economic develozament and energy eficiency. An ESP can include provisions under
which the electric distribution utility can implement economic developrnApnPt, opb^X I&A3
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and energy efficiency programs. Those provisions can allocate program costs across all
classes of customers of the utility and those of electric distribution utilities in the same
holding company system.

ESP approval ,nrocess (R.C. 4928.143(C)). The burden of proof in an ESP
proceeding is on the applicant utility. The PUCO must issue an order approving, modifying
and approving, or disapproving an initial ESP application not later than 150 days after the
application's filing date and within 275 days for later applications. The PUCO must
disapprove the application unless it finds that the ESP, including its pricing and all other
terms and conditions, including any deferrals and any future recovery of deferrals, is more
favorable in the aggregate as compared to the expected results that would otherwise apply
under an MRO. If it makes that finding, the PUCO can approve or modify and approve the
ESP. Additionally, if the ESP provides a nonbypassable surcharge for CWIP or a
competitively sourced generating facility as authorized under the act, the PUCO must ensure
that the benefits derived for any purpose for which the surcharge is established are reserved
and made available to those that bear the surcharge.

If the PUCO modifies and then approves an ESP application, the utility can withdraw
the application, thereby terminating it. If the utility does so, or if the PUCO disapproves the
ESP application, the PUCO must issue such order as is necessary to continue the provisions,
terms, and conditions of the utility's most recent SSO, along with any expected increases or
decreases in fuel costs from those contained in that offer, until a subsequent ESP or MRO is
authorized under the act.

7`estink an ESP (R.C. 4928.143(E) and (F)). Regarding an ESP that has a term,
exclusive of phase-ins or deferrals, of longer than three years, the act requires the PUCO to
test that plan in its fourth year, and if applicable, every fourth year thereafter, to determine
whether the plan, including its then-existing pricing and all other terms and conditions,
including any deferrals and any future recovery of deferrals, continues to be more favorable
in the aggregate and during the remaining term of the plan as compared to the expected
results that would otherwise apply under an MRO. Additionally, the PUCO must determine
the prospective effect of the ESP, to determine if that effect will result in "excessive
earnings," that is, if the effect is substantially likely to provide the utility with a return on
common equity that is significantly in excess of the return on common equity that is likely to
be earned by publicly traded companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital structure as may be appropriate. The
burden of proof is on the utility.

If the comparability test results are in the negative or earnings are determined to be
prospectively excessive, the PUCO may terminate the ESP, but must permit the continued
deferral and phase-in of any amounts that occurred prior to that termination and the recovery
of those amounts as contemplated under that ESP. Before terminating the ESP, the PUCO
must provide interested parties with notice and an opportunity to be heard. The PUCO can
impose such conditions on the plan's termination as it considers reasonable and necessary to
accommodate the transition from an approved plan to the more advantageous alternative.
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Further, after the end of each annual period of an ESP (except DP&L's first ESP in
which its current rate plan has been grandfathered), the PUCO must determine if any price
adjustments granted under the plan resulted in excessive eamings for the utility as measured
on the same basis as described above. But, in making that determination, the PUCO cannot
consider, directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent
company. The act also requires that consideration be given to the capital requirements of
future committed investments in Ohio. The burden of proof is on the utility.

If the PUCO finds that the adjustments, in the aggregate, did result in significantly
excessive earnings, it must require the utility to return to consumers the amount of the excess
by prospective adjustments, subject to the proviso that, upon making those prospective
adjustments, the utility has the right to terminate the ESP and to file an MR:O application
immediately. If the utility so ternlinates the ESP, the PUCO must issue such order as is
necessary to continue the provisions, terms, and conditions of the utility's most recent SSO,
along with any expected increases or decreases in fuel costs from those contained in that
offer, until a subsequent ESP or MRO is authorized. Further, the PUCO must permit the
continued deferral and phase-in of any amounts that occurred prior to that termination and
the recovery of those amounts as contemplated under the terminated ESP.

Rate or prace phase-ins6nonbypassable surclaarge

(R.C. 4928.144 and 4928.20(1))

As it considers necessary to ensure rate or price stability for consumers, the PUCO by
order can authorize, inclusive of carrying charges, any just and reasonable phase-in of any
electric distribution utility rate or price established under an ESP or MRO. The order also
must provide for the creation of regulatory assets, pursuant to generally accepted accounting
principles, by authorizing the deferral of incurred costs equal to the amount not collected,
plus carrying charges on that amount.

Under continuing law, "regulatory assets" are the unamortized net regulatory assets
that are capitalized or deferred on the regulatory books of the electric utility, pursuant to an
order or practice of the PUCO or pursuant to generally accepted accounting principles as a
result of a prior PUCO rate-making decision, and that would otherwise have been charged to
expense as incurred or would not have been capitalized or otherwise deferred for future
regulatory consideration absent PUCO action. They include all deferred demand-side
management costs; all deferred percentage of income payment plan (PIPP) arrears; post-in-
service capitalized charges and assets recognized in connection with statement of Financial
Accounting Standards No. 109 (receivables from customers for income taxes); future nuclear
decommissioning costs and fuel disposal costs as those costs have been determined by the
commission in the electric utility's most recent rate or accounting application proceeding
addressing such costs; the undepreciated costs of safety and radiation control equipment on
nuclear generating plants owned or leased by an electric utility; and fuel costs currently
deferred pursuant to the terms of one or more settlement agreements approved by the PUCO.
(R.C. 4928.01(A)(26).)
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Additionally, under the act, a PUCO rate or price phase-in order must authorize the
collection of those deferrals through a nonbypassable surcharge on any rate or price
established for the utility by the PUCO. However, customers that are part of a governmental
aggregation are responsible only for that portion of the phase-in surcharge that is
proportionate to the benefits, as determined by the PUCO, that the governmental
aggregation's customers as an aggregated group receive. The proportionate surcharge so
established will apply to each customer of the governmental aggregation while the customer
is part of that aggregation. If a customer ceases being such a customer, the otherwise
applicable surcharge will apply. The act expressly states that its provisions regarding the
proportionate surcharge must not result in less than the utility's full recovery of a rate or
phase-in surcharge.

Transmission service

Distribution surcharge for transmission cost recovery

(R.C. 4928.05(A)(2))

The act expressly allows the PUCO to authorize an electric distribution utility to
collect from its customers a reconcilable rider on its electric distribution rates to recover all
of the utility's transmission and transmission-related costs, including ancillary and congestion
costs, imposed on or charged by the FERC or by an RTO, independent transmission operator,
or similar organization approved by the FERC.

RTO operatx ng requirements

(R.C. 4928.09)

T'he act extends to a FERC-approved RTO that is responsible for maintaining electric
system reliability in all ox part of Ohio requirements that apply under continuing law to
electric utilities, electric services companies, and billing and collection agents. Those
requirements consist of (1) consenting to the jurisdiction of the Ohio courts and service of
process in Ohio and (2) designating an agent authorized to receive that service of process, by
filing with the PUCO a document designating that agent.

Federal EneM Advocate

(R.C. 4928.24)

The act requires the PUCO to employ a Federal Energy Advocate. The advocate must
examine the value of the participation of Ohio electric utilities in RTOs and submit a report
to the PUCO on whether their continued participation is in the interest of retail electric
consumers. Additionally, under the act, the PUCO employee must monitor the activities of
FERC and other federal agencies and, represented by the Attorney General, must advocate on
behalf of the interests of Ohio retail electric service consumers. As a matter of infonnation,
this advocacy is in addition to that provided under continuing law by the Ohio Consumers'
Counsel, who advocates on both the state and federal levels, on behalf of the residential
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consumers of electric, gas, natural gas, and certain other public utilities (R.C. Chapter 4911.,
not in act) and to that provided by the PUCO itself as a potential party to federal proceedings.

Municrpal customer charge prohibition

(R.C. 4928.69)

The act provides that, notwithstanding any provision of the Electric Restructuring Law
and except as otherwise provided in an agreement under special contract law (R.C. 4905.31),
an electric distribution utility cannot charge any person that is a customer of a municipal
electric utility in existence on or before January 1, 2008, any surcharge, service termination
charge, exit fee, or transition charge.

Line extensions

(R.C. 4928.02 and 4928.151)

Continuing law requires that an electric utility's distribution rate schedule must
include an obligation to build distribution facilities when necessary to provide adequate
distribution service, provided that a customer requesting that service may be required to pay
all or part of the reasonable incremental cost of the new facilities, in accordance with PUCO
rules, policy, precedents, or orders (R.C. 4928.15(A), not in act)).

The act requires the PUCO, in carrying out the state electric services policy (see
"State electric services nalicy," above), to consider rules as they apply to the costs of electric
distribution infrastructure, including line extensions, for the purpose of development in
Ohio. It also requires the PUCO adopt and enforce rules prescribing a uniform, statewide
policy regarding electric transmission and distribution line extensions and requisite
substations and related facilities that are requested by nonresidential customers of electric
utilities, so that, on and after the effective date of the initial rules so adopted, all such utilities
apply the same policies and charges to those customers. Initial rules must be adopted not later
than six months after the act's effective date. The rules must address the just and reasonable
allocation to and utility recovery from the requesting customer or other customers of the
utility of all costs of any such line extension and any requisite substation or related facility,
including the costs of necessary technical studies, operations and maintenance costs, and
capital costs, including a return on capital costs.

Governinental aggre r^̂ tion

(R.C. 4928.20(D), (H), (J), and (K))

Continuing law authorizes the electric load of electric customers to be aggregated for
the purpose of purchasing retail electric generation (R.C. 4928,03, not in act). Aggregators
performing that function include governmental aggregators, specifically, municipalities,
townships, and counties that can aggregate the electric load of customers within their
respective jurisdictions. Various requirements and limitations apply to a governmental
aggregation, including, for instance, the requirement of a popular vote on the question of
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whether the local government can aggregate load without first obtaining the individual
permission of each customer.

Ontin2 out

The act changes prior law's limitation that, in the case of such an "automatic"
governmental aggregation, the local government must allow any person that is so enrolled in
the aggregation an opportunity to opt out of the aggregation every two years, without paying

a switching fee. Under the act, a customer can opt-out up to every three years without

paying a switching fee.

Further, the act changes a provision of law that states that any person enrolled in an
aggregation and that properly opts out of the aggregation will then default to the SSO of the
person's electric distribution utility until the person chooses an alternative supplier. The act
makes this default provision apply to a person that opts out of the aggregation before the

commencement of the aggregation. It is not clear whether the change means that a person can
opt out of an aggregation only before its "commencement" or whether such a post-
commencement opt-out is just not contemplated in default SSO situations. Under prior
statute, a person could opt out of a governmental aggregation at any time, but the local
govemment had to allow the person an opportunity every two years to opt out without paying

a switching fee.

Refusal of'slartclby service

The act allows a legislative authority, on behalf of the customers that are part of its
governmental aggregation, to choose not to receive standby service from an electric
distribution utility in whose certified territory the governmental aggregation is located and
that operates under an approved ESP. The act incorrectly references R.C. 4928.143(B)(2)(e),
instead of (B)(2)(d), assigning meaning to the term "standby service" for the purpose of
making this decision. "Standby service" is not defined in statute but is distinguished in the
act from back-up or supplemental power service. Regardless, upon the filing of that notice,
the electric distribution utility cannot charge any such customer to whom electricity is
delivered under the governmental aggregation for the standby service.

Under the act, a customer of a govemmental aggregation that has so refused standby
service and that leaves the aggregation and returns to the utility for competitive retail electric
service must pay the market price of power incurred by the utility to serve that consumer plus
any amount attributable to the utility's cost of compliance with the act`s alternative energy
resource provisions to serve the consumer (see "Alternative energy rertuirements," below).
That market price will include capacity and energy charges; all charges associated with the
provision of that power supply through the RTO, including transmission, ancillary services,
congestion, and settlement and administrative charges; and all other costs incurred by the
utility that are associated with the procurement, provision, and administration of that power
supply, as such costs may be approved by the PUCO. The period of time during which the
market price and alternative energy resource amount will be so assessed on the consumer will
be from the time the consumer returns to the utility until the expiration of the utility's ESP.
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However, if that period of time is expected to be more than two years, the PUCO can reduce
the time period to a period of not less than two years.

F.xempteal customers

A governmental aggregator is expressly prohibited from including in its aggregation
the accounts of types of customers described in statute, including a customer that is in
contract with a certified "competitive retail electric services provider." The act replaces that
undefined term with its equivalent, defined term, "electric services company."

Large-scaYe governmental agpyregation

The act requires the PUCO to adopt rules to encourage and promote "large-scale"
governmental aggregation in Ohio. For that purpose, the PUCO must conduct an immediate
review of any rules it has already adopted. Further, within the context of a utility's ESP, the
PUCO must consider the effect on large-scale govemmental aggregation of any
nonbypassable generation charges, however collected, that would be established under that
plan, with the exception of any nonbypassable generation charge that relates to a cost
incurred by the utility, the deferral of which was authorized by the PUCO before the act's
effective date.

Repeals

(R.C. 4928.20, 4928.31, 4928.34, 4928.35, 4928.41, 4928.42, 4928.431, and 4928.44)

The act removes prior law's definition of "small electric generation facility" as a
generation plant and associated facilities designed for, or capable of, operation at a capacity
of less than two megawatts. The term continues to appear in a provision of the Electric
Restructuring Law that requires that certification standards the PUCO adopts must allow
flexibility for electric services companies that exclusively provide installation of small
electric generation facilities, to provide ease of market access (R.C. 4928.08(C), not in act).

The act repeals four sections of the Electric Restructuring Law: R.C. 4928.41,
regarding electric cooperative transition revenues; R.C. 4928.42, regarding transitional
requirements for electric consumer education; R.C. 4928.431, regarding an obsolete Electric
Employee Assistance Advisory Board created under S.B. 3; and R.C. 4928.44, regarding
service offering for nonfirm electric service customers. Accordingly, the act amends R.C.
4928.20, 4928.31, 4938.34, and 4938.35 to remove references to those repealed sections.

Natural gas

Revenue decaugling

(R.C. 4929.01 and 4929.05 1; Section 4)

Continuing Ohio law generally affirms PUCO authority to regulate the commodity
sales service, distribution service, and ancillary service of a natural gas utility (R.C. 4929.03,
not in act; see R.C. 4929.01 for definitions). Under continuing law, a na ral s utilApp. ^ppx. ^69%9
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apply for PUCO approval of an alternative rate plan for its commodity sales service or
ancillary service (R.C. 4929.05, not in act). Such a plan would establish a different method
for determining the rates and charges for the service than ordinarily would occur under the
traditional rate-making provisions of continuing law (R.C. 4909.15, not in act). Those
provisions, for the purpose of setting the utility's rate schedule (tariff), require determination
of the revenue requirement of the utility necessary to cover its identified operating costs and
receive a fair and reasonable rate of return on its investment in plant used and useful in
rendering the service.

As stated, an alternative rate plan allows other methods of determining the rate
schedule of the utility than the previously described cost/rate of return method. The
definition of "alternative rate plan" specifies two, actual altemative mechanisms: (1) an
automatic adjustment in rates based on a specified index or changes in a specified cost or
costs and (2) a mechanism that tends to assess the costs of any natural gas service or goods to
the entity, service, or goods that cause such costs to be incurred (R.C. 4929.01). In addition,
continuing alternative regulation law authorizes the PUCO to allow "any automatic
adjustment mechanism or device in a[utility`s] rate schedules that allows [the] rates or
charges for a regulated service or goods to fluctuate automatically in accordance with
changes in a specified cost or costs" (R.C. 4929.11, not in act). Otherwise, continuing law
specifies as allowable methods what are actually possible outcomes of alternative
ratemaking. Those methods can include rate-setting methods that will (3) provide adequate
and reliable natural gas services and goods in Ohio, (4) minimize the costs and time
expended in the regulatory process, (5) afford rate stability, (6) promote and reward
efficiency, quality of service, or cost containment, and (7) provide sufficient flexibility and
incentives to the natural gas industry to achieve high quality, technologically advanced, and
readily available natural gas services and goods at just and reasonable rates and charges.

Under the act, an alternative rate plan could newly include (8) a revenue decoupling
mechanism, which the act defines as a rate design or other cost recovery mechanism that
provides recovery of the fixed costs of service and a fair and reasonable rate of return,
irrespective of "system throughput" (the amount of gas entering the transmission/distribution

system) or volumetric sales.

Continuing law prescribes the process for obtaining PUCO approval of an alternative
rate plan. It states that there must be notice, investigation, and hearing of an alternative rate
plan. The approval process authorizes the request for approval of an alternative rate plan as
part of an application filed under rate-making law (R.C. 4909.18, not in act) that governs
applications by utilities to establish new, or change existing, rates and charges for service.
That law prescribes certain timelines for filing such an application and the information the
application must contain. It also requires that, if the PUCO believes the application may be
unjust or unreasonable, it must hold hearings on the matter. This could apply, for instance,
when a utility was asking for a rate increase. However, if the PUCO determines an
application is not for an increase in rates, the PUCO can permit the filing of the rate
schedule and set the date it is to take effect; no hearing is required.

App. Appx. 000370

http:/Iwww.legislature.state.oh.usfanalysgs.efm?ID=127_SB_221 &ACT=As%20Enrolled&.,. 6/27/2013



Laws, Acts, and Legislation Page 26 of 40

The act provides that an alternative rate plan filed by a natural gas company under
R.C. 4929.05 of continuing law (not in act) and proposing a revenue decoupling mechanism
can be an application "not for an increase in rates" if both of the following apply: (1) the
rates, joint rates, tolls, classifications, cliarges, or rentals the plan proposes are based upon
the billing deterininants and revenue requirements authorized by the PUCO in the utility's
most recent rate case proceeding and (2) the plan also establishes, continues, or expands an
energy efficiency or energy conservation program (R.C. 4929.051).

Regarding any alternative rate plan that was filed before the act's effective date under
R.C. 4929.05 and that proposes a revenue decoupling mechanism and meets the two
conditions described immediately above, uncodified law in the act expressly prohibits the act
being applied in favor of (that is, construed as supporting) a claim or finding that the
application is an application to increase rates (and therefore generally subject to hearing
under traditional rate-making law).

State natural gas polacy

(R.C. 4929.02)

Continuing Ohio law articulates a state policy that lists eleven objectives regarding
natural gas service and requires the PUCO to follow that policy when carrying out the
alternative natural gas rate-making statute (R.C. Chapter 4929.). Aside from authorizing
approval of alternative rate plans as described above, that law also establishes the conditions
under which the PUCO can deregulate natural gas commodity sales and ancillary services
upon a filing by a utility and certify governmental aggregators of natural gas and retail
natural gas suppliers to operate in Ohio.

The act adds a twelfth objective to the state policy: to promote an alignment of
natural gas company interests with consumer interest in energy efficiency and energy
conservation. It also requires both the PUCO and OCC to follow the state policy in
exercising their respective authorities relative to the alternative natural gas rate-making
statute.

EnM grice risk rnanragement contracts

(R.C. 9.835)

The act newly authorizes a state official (an elected or appointed official or that
person's designee, charged with the management of a state entity) or the legislative or other
governing authority of a political subdivision (county, city, village, townshlp; park district, or
school district) to enter into an energy price risk management contract if it determines that
doing so is in the best interest of the state entity or such political subdivision, and subject to,
respectively, state or local appropriation to pay amounts due. The act defines a "state entity"
as the General Assembly, the Supreme Court, the Court of Claims, the office of an elected
state officer, or a state department, bureau, board, office, commission, agency, institution, or
other instrumentality established by Ohio law to exercise any function of state government.
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"State entity" excludes a political subdivision, an institution of higher education, all the state
retirement systems, and the City of Cincinnati retirement system.

Under the act, an "energy price risk management contract" is a contract that mitigates
for the term of the contract the price volatility of energy sources, including natural gas,
gasoline, oil, and diesel fuel, and that is a budgetary and financial tool only and not a contract
for the procurement of an energy source. Under the act, money received pursuant to such a
contract entered into by a state official must be deposited to the credit of the state General
Revenue Fund, and, unless otherwise provided by ordinance or resolution enacted or adopted
by the legislative authority of the political subdivision authorizing any such contract, money
received under the contract must be deposited to the credit of the general fund of the political
subdivision.

Il. Energy sources

Cor,porate se,paratioa

(R.C. 4928.17(E))

Prior statute allowed (but did not require) an electric utility to divest itself of any
generating asset without prior PIJCO approval, subject to the provisions of public utility law
(R.C. Title 49) relating to the transfer of transmission, distribution, or ancillary service
provided by such generating asset. The act focuses divestiture policy on electric distribution
utilities specifically, thereby removing any limitation on divestiture by an electric utility that
is not a distribution utility. Additionally, the act prohibits an electric distribution utility
divesting a generating asset at any time without prior PUCO approval.

Alternative energy rerLarements

(R.C. 4928.01 and 4928.64)

The act requires an electric distribution utility, by 2025 and thereafter, to provide f^rom
"alternative energy resources" a portion of the electricity supply required for its requisite
SSO, and an electric services company to provide a portion of its Ohio retail electricity
supply, from altemative energy resources.

Under the act, an alternative energy resource means an advanced energy resource or
renewable energy resource that has a placed-in-service date of January 1, 1998, or after; or a
mercantile customer-sited advance energy resource or renewable energy resource, whether
new or existing, that the mercantile customer commits for integration into the electric
distribution utility's demand-response, energy efficiency, or peak demand reduction programs
as provided in the energy efficiency provisions of the act (see "Enem ef,icienc," below).
The act specifically includes as an "alternative energy resource" (1) a resource that has the
effect of improving the relationship between real and reactive power, (2) a resource that
makes efficient use of waste heat or other thermal capabilities owned or controlled by a
mercantile customer, (3) storage technology that allows a mercantile customer more
flexibility to modify its demand or load and usage characteristics, (4) electric generation
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equipment owned or controlled by a mercantile customer that uses an advanced energy
resource or renewable energy resource, and (5) any advanced energy resource or renewable
energy resource of the mercantile customer that can be utilized effectively as part of any
advanced energy resource plan of an electric distribution utility and would otherwise qualify
as an alternative energy resource if it were utilized directly by an electric distribution
utility. Additionally, under the act and as it considers appropriate, the PUCO can classify any
new technology as such an advanced energy resource or a renewable energy resource. Under
continuing law, a "mercantile customer" is a commercial or industrial customer if the
electricity consumed is for nonresidential use and the customer consumes more than 700,000
kilowatt hours per year or is part of a national account involving multiple facilities in one or
more states (R.C. 4928.01(A)(19)).

"Advanced energt.9 resource"

The act defines an "advanced energy resource" as (1) any method or any modification
or replacement of any property, process, device, structure, or equipment that increases the
generation output of any electric generating facility to the extent such efficiency is achieved
without additional carbon dioxide emissions by that facility, (2) any distributed generation
system consisting of customer cogeneration of electricity and thermal output simultaneously,
primarily to meet the energy needs of the customer's facilities, (3) clean coal technology that
includes a carbon-based product that is chemically altered before combustion to demonstrate
a reduction, as expressed as ash, in emissions of nitrous oxide, mercury, arsenic, chlorine,
sulfur dioxide, or sulfur trioxide in accordance with the American Society of Testing and
Materials Standard DI757A or a reduction ofinetal oxide emissions in accordance with the
Society's Standard D5142, or clean coal technology that includes the design capability to
control or prevent the emission of carbon dioxide, which design capability the PUCO must
adopt by rule and be based on economically feasible best available technology or, in the
absence of a determined best available technology, be of the highest level of economically
feasible design capability for which there exists generally accepted scientific opinion, (4)
advanced nuclear energy technology consisting of generation III technology as defined by the
Nuclear Regulatory Commission; other, later technology; or significant improvements to
existing facilities, (5) any fuel cell used in the generation of electricity, including a proton
exchange membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid
oxide fiiel cell, (6) advanced solid waste or construction and demolition debris conversion
technology, including advanced stoker technology, and advanced fluidized bed gasification
technology, that results in measurable greenhouse gas emissions reductions as calculated
pursuant to the United States Environmental Protection Agency's (EPA's) waste reduction
model (WARM), and (7) demand-side management and any energy efficiency improvement.

"Renewable energy resource"

The act defines a "renewable energy resource" as solar photovoltaic or solar thermal
energy, wind energy, power produced by a hydroelectric facility, geothermal energy, fuel
derived from solid wastes through fractionation, biological decomposition, or other process
that does not principally involve combustion, biomass energy, biologically derived methane
gas, or energy derived from nontreated by-products of the pulping process or wood

App. Appx. 000373

http://www.legislature.state.oh.us/analysis.cfm?ID=127_SB 221&ACT-As%2QEnrolled&... 6/27/2013



Laws, Acts, and Legislation Page 29 of 40

manufacturing process, including bark, wood chips, sawdust, and lignin in spent pulping
liquors. The term includes any fuel cell used in the generation of electricity, including a
proton exchange membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or
solid oxide fuel cell; any wind turbine located in the state's territorial waters of Lake Erie;
any storage facility that will promote the better utilization of a renewable energy resource
that primarily generates off peak; or distributed generation system used by a customer to
generate electricity from any such energy.

As used here, "solid wastes" means "such unwanted residual solid or semisolid
inaterial as results from industrial, commercial, agricultural, and community operations,
excluding earth or material from construction, mining, or demolition operations, or other
waste materials of the type that normally would be included in demolition debris, nontoxic
fly ash and bottom ash, including at least ash that results from the combustion of coal and ash
that results from the combustion of coal in combination with scrap tires where scrap tires
comprise not more than. 50% of heat input in any month, spent nontoxic foundry sand, and
slag and other substances that are not harmful or inimical to public health, and includes, but
is not limited to, garbage, scrap tires, combustible and noncombustible material, street dirt,
and debris. 'Solid wastes' does not include any material that is an infectious waste or a
hazardous waste." (R.C. 3734.01(E), not in act.)

Additionally, for the purpose of the act's renewable energy resource requirement only,
the act defines the term "hydroelectric facility" to mean a hydroelectric generating facility
that is located at a dam on a river, or on any water discharged to a river, within or bordering
Ohio or an adjoining state and (1) provides for river flows that are not detrimental for fish,
wildlife, and water quality, including seasonal flow fluctuations as defined by the applicable
licensing agency for the facility, (2) demonstrates that it complies with the water quality
standards of Ohio, which compliance may consist of certification under the federal "Clean
Water Act of 1977" and demonstrates that it has not contributed to a finding by the State of
Ohio that the river has impaired water quality under that act, (3) complies with mandatory
prescriptions regarding fish passage as required by the FERC license issued for the project,
regarding fish protection for riverine, anadromous, and catadromus fish, (4) complies with
the recommendations of the OEPA and with the terms of the facility's FERC license
regarding watershed protection, mitigation, or enhancement, to the extent of each agency's
respective jurisdiction over the facility, (5) complies with the federal "Endangered Species
Act of 1973," (6) does not harm cultural resources of the area, as shown through compliance
with the terms of its FERC license or, if not regulated by FERC, through development of a
plan approved by the Ohio Historic Preservation Office, to the extent it has jurisdiction over
the facility, (7) complies with the terms of its FERC license or exemption that are related to
recreational access, accommodation, and facilities or, if the facility is not regulated by FERC,
complies with similar requirements as are recommended by resource agencies, and provides
access to water to the public without fee or charge, and (8) is not recoinmended for removal
by any federal agency or agency of any state, to the extent the particular agency has
jurisdiction over the facility.

Benchmarks
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The requisite portion of electric supply derived from alternative energy resources must
equal 25% of the total number of kilowatt hours of electricity sold by the utility or company
to any and all retail electric consumers whose electric load centers are served by the utility
and are located within the utility's certified territory or, in the case of an electric services
company, are served by the company and are located within Ohio. The act states, however,
that its alternative energy resource provisions do not preclude a utility or company from
providing a greater percentage. The baseline for a utility's or company's compliance with the
altemative energy resource requirements must be the average of such total kilowatt hours it
sold in the preceding three calendar years, except that the PUCO can reduce a utility's or
company's baseline to adjust for new economic growth in the utility's certified territory or, in
the case of an electric services company, in the company's service area in Ohio.

Of the alternative energy resources implemented by a utility or company, the act
provides that half can be generated from advanced energy resources. However, at least half
must be generated from renewable energy resources, including 0.5% from solar energy
resources, in accordance with the following benchmarks:

By end ofyear

2009

2010

2011

2012

2013

2014

2015

2016

2017

2018

2019

2020

2021

2022

2023

2024 and each
calendar year

thereafter

Renewable eneM
resources

0.25%

0.50%

1%

1.5%

2%

2.5%

3.5%

4.5%

5.5%®

6.5%

7.5%

8.5%

9.5%

10,5%0

11.5%

12.5%

Solar energy
resources

0.004%

0.010%

0.030%

0.060%

0.090%

0.12%

0.15%

0.18%

0.22%

0.26%

0.3%

0.34%

0.38%

0.42°./`0

0.46%

0.5%
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Further, under the act, at least half of the renewable energy resources implemented by
the utility or company must be met through facilities located in Ohio; the remainder must be
met with resources that can be shown to be deliverable into Ohio.

The act specifies that all costs incurred by a utility in complying with the act's
alternative energy resource requirements are bypassable by any consumer choosing an
alternative generation supplier.

The act establishes a cost cap relative to a utility's or company's obligation to comply
with a renewable energy resource benchmark. Under the act, a utility or company need not
comply with an advanced or renewabte (or solar) energy resource benchmark to the extent
that its reasonably expected cost of that compliance exceeds by 3% or more its reasonably
expected cost of otherwise producing or acquiring the requisite electricity.

Renewable and solar benchmark enforcement

Fenaltees. The act requires the PUCO to review annually a utility's or company's
compliance with the most recent, applicable, renewable energy resource or solar energy
resource benchmark and, in the course of that review, identify any undercompliance or
noncompliance that the PUCO determines is weather-related, related to equipment or
resource shortages for advanced energy or renewable energy resources as applicable, or is
otherwise outside the utility's or company's control. If the PUCO determines, after notice and
opportunity for hearing, and based upon its findings in that review regarding avoidable
undercompliance or noncompliance, that the utility or company has failed to comply with
any such benchmark, it must impose a renewable energy compliance payment on the utility
or company.

The compliance payment pertaining to the act's solar energy resource benchmarks
must be an amount per megawatt hour of undercompliance or noncompliance in the period
under review, starting at $450 for 2009, $400 for 2010 and 2011, and similarly reduced every
two years thereafter through 2024 by $50, to a minimum of $50.

The compliance payment pertaining to the act°s renewable energy resource
benchmarks must equal the number of additional renewable energy credits (see "Renewable
en=y credits," below) that the utility or company would have needed to comply with the
applicable benchmark in the period under review times an amount that begins at $45 and
must be adjusted annually by the PUCO to reflect any change in the Consumer Price Index,
but cannot be less than $45.

The act prohibits the compliance payment being passed through to consumers. It must
be remitted to the PUCO, for deposit to the credit of the Advanced Energy Fund (see
"Advanced Enerry Fund assistance," below). Payment of the compliance payment will be
subject to such collection and enforcement procedures as apply to the collection of a
forfeiture under continuing law (R.C. 4905.55 to 4905.60 and 4905.64, not in act).

The act also requires the PUCO to establish a process to provide for at least an annual
review of the altemative energy resource market in Ohio and in the service territories of

App. Appx. 000376
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RTOs that manage transmission systems located in Ohio. 'I'he PUCO must use the study
results to identify any needed changes to the act's amount of a renewable energy compliance
payment. Specifically, the PUCO may increase the amount to ensure that payment of
compliance payments is not used to achieve compliance in lieu of actually acquiring or
realizing energy derived from renewable energy resources. However, under the act, if it
finds that the ai-nount of the compliance payment should be otherwise changed, the PUCO
must present this finding to the General Assembly for legislative enactment.

Force majeure exceptaon

The act authorizes a utility or company to request the PUCO to make a force majeure
determination regarding all or part of the utility's or company's compliance with any
minimum, renewable energy resource benchmark during the period of compliance review as
described above. The PUCO can require the utility or company to make solicitations for
renewable energy resource credits as part of its default service before the utility or company
can make a force majeure request.

Vtjithin 90 days after the filing of such a request, the PUCO must determine if
renewable energy resources are reasonably available in the marketplace in sufficient
quantities for the utility or company to comply with the subject minimum benchmark during
the review period. In making this determination, the PUCO must consider whether the utility
or company has made a good faith effort to acquire sufficient renewable energy or, as
applicable, solar energy resources to so comply, including by banking or seeking renewable
energy resource credits or by seeking the resources through long-term contracts.
Additionally, the PUCO must consider the availability of renewable energy or solar energy
resources in this state and other jurisdictions in the PJM Interconnection RTO or its successor
and the Midwest System Operator or its successor.

If the PUCO determines that renewable energy or solar energy resources are not
reasonably available to pernlit the utility or company to comply during the period of review
with the applicable minimum benchmark, the PUCO must modify that compliance obligation
of the utility or company as it determines appropriate to accommodate the finding. The act
provides that such a PUCO modification does not automatically reduce the obligation for the
utility's or company's compliance in subsequent years, and the PUCO can require the utility
or company, if sufficient renewable energy resource credits exist in the marketplace, to
acquire additional renewable energy resource credits in subsequent years equivalent to the
utility's or company's modified obligation.

Annual regorl

The act requires the PUCO to submit an annual report to the General Assembly
describing the compliance of utilities and companies with the act's alternative energy
resource requirements and any strategy for utility and company compliance or for
encouraging the use of alternative energy resources in supplying Ohio's electricity needs in a
manner that considers available technology, costs, job creation, and economic impacts. The
PUCO must allow and consider public comments on the report prior to submission. The act

App. Appx. 000377
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states that nothing in the report is binding on any person, including any utility or company
for the purpose of its compliance with any alternative energy resource benchmark or the
enforcement of a benchmark requirement.

Alternative Enggy Advisory Committee

The act requires the Governor, in consultation with the PUCO chairperson, to appoint
an Alternative Energy Advisory Committee. The committee must examine available
technology for and related timetables, goals, and costs of the act's alternative energy resource
requirements and submit to the PUCO a semiannual report of its recommendations,

Solar ready school buildiM

(R.C. 3318.112)

The act expressly confers on the Ohio School Facilities Commission (OSFC) the
authority to adopt rules prescribing standards for solar ready equipment in school buildings
under its jurisdiction. "Solar ready" means capable of accommodating the eventual
installation of roof top, solar photovoltaic energy equipment. The OSFC rules must include
standards regarding roof space limitations, shading and obstruction, building orientation, roof
loading capacity, and electric systems.

Under the act, a school district can seek a waiver from part or all of the solar ready
standards and the OSFC to grant the waiver for good cause shown.

Advanced Energy Fund assistance

(R.C. 4928.01(A)(25), 4928.61, and 4928.621)

The act adds revenue sources for continuing law's Advanced Energy Fund, which is
administered by DOD to provide grants, contracts, loans, loan participation agreements,
linked deposits, and energy production incentives for advanced energy projects, and revises
the definition of "advanced energy project."

Revenue sources

The act adds two new revenue sources for the Advanced Energy Fund: renewable
energy compliance payments imposed by the PUCO pursuant to the act (see "Renewa..^,ile and
solar benchmark enfarcement,°" above) and forfeitures assessed by the PUCO for violations
of the act's energy efficiency provisions ( see "En= efti"cieney," above). The fund will
continue under the act to receive revenue from the sources currently authorized by law:
namely, a surcharge on all customers of electric distribution utilities and any participating
municipal electric utilities and electric cooperatives; payments, repayments, and income from
funded projects; and interest earnings on the fund. (As a matter of information, under
continuing law, surcharge remittances continue only until December 31, 2011, or until the
fund reaches $100 million, whichever is first.)

App. Appx. 000378
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Under law retained in part by the act, an "advanced energy project" is any technology,
product, activity, or management practice or strategy that facilitates the generation or use of
electricity and reduces or supports the reduction of energy consumption or supports the
production of clean, renewable energy for industrial, distribution, commercial, institutional,
governmental, research, not-for-profit, or residential energy users. Such energy expressly
includes wind power; geothermal energy; solar thermal energy; and energy produced by
micro turbines in distributed generation applications with high electric efficiencies, by
combined heat and power applications, by fuel cells powered by hydrogen derived from
wind, solar, biomass, hydroelectric, landfill gas, or geothermal sources, or by solar electric
generation, landfill gas, or hydroelectric generation. Instead of listing specific types of
projects included as "advanced energy projects," the act provides that an "advanced energy
project" includes advanced energy resources and renewable energy resources, the definitions
for which appear in the "°Alternotive energv requirements," section of this analysis, above.

Additionally, expressly without intending to limit who otherwise can apply for or
receive state assistance for advanced energy projects, the act makes all of the following
eligible for funding as an "advanced energy project":

(1) Any Edison Technology Center, for the purposes of creating an Advanced Energy
Manufacturing Center in Ohio that will provide for the exchange of information and
expertise regarding advanced energy, assisting with the design of advanced energy projects,
developing workforce training programs for such projects, and encouraging investment in
advanced energy manufacturing technologies for advanced energy products and investment
in sustainable manufacturing operations that create high-paying jobs in Ohio;

(2) Any university or group of universities in Ohio that conducts research on any
advanced energy resource as defined by the act (see "Advanced energy resources," above) or
any not-for-profzt corporation formed to address issues affecting the price and availability of
electricity and having members that are small businesses, for the purpose of encouraging
research in Ohio that is directed at innovation in or the refinement of those resources or for
the purpose of educational outreach regarding those resources;

(3) Any independent group located in Ohio, the express objective of which is to
educate Ohio small businesses regarding renewable energy resources and energy efficiency
programs;

(4) Any small business located in Ohio electing to utilize an advanced energy project
or participate in an energy efficiency program.

The act requires a university, university group, or not-for-profit corporation in (2)
above to use the funding to establish such a program of research or education outreach and
requires that any such educational outreach be directed at an increase in, innovation
regarding, or refinement of access by or of application or understanding of Ohio businesses
and consumers regarding, advanced energy resources.

App. Appx. 000379
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Renewable ener y credits

(R,C. 4928.65)
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The act authorizes an electric distribution utility or electric services company to use
renewable energy credits any time in the five calendar years following the purchase or
acqtiisition of such credits from any entity, including a mercantile customer or an owner or
operator of a hydroelectric generating facility that is located at a dam on a river, or on any
water discharged to a river, that is within or bordering Ohio or an adjoining state, for the
purpose of complying with the act's renewable energy and solar energy resource
requirements (see "Alternative ener E requirements," above). The PUCO must adopt rules
specifying that one unit of credit equals one megawatt hour of electricity derived from
renewable energy resources. The rules also must provide for Ohio a system of registering
renewable energy credits by specifying which of any generally available registries must be
used for that purpose and not by creating a registry. That selected system of registering
renewable energy credits shall allow such a hydroelectric generating facility to be eligible for
obtaining renewable energy credits and shall allow customer-sited projects or actions the
broadest opportunities to be eligible for obtaining renewable energy credits.

EnergE effieiencY

General requirements

(R.C. 4928.66(A))

The act requires electric distribution utilities to implement energy efficiency
programs. Such programs expressly can include demand-response programs, customer-sited
programs, and transmission and distribution infrastructure improvements that reduce line
losses. The act requires that its energy efficiency provisions must be applied to include
facilitating efforts by a mercantile customer or group of those customers to offer customer-
sited demand-response, energy efficiency, or peak demand reduction capabilities to the
electric distribution utility as part of a reasonable arrangement submitted to the PUCO
pursuant to special contract law (R.C. 4905.31).

The act also prohibits any such program or improvement to conflict with any
statewide building code adopted by the Board of Building Standards.

EngM savlngs benchmarks

(R.C. 4928.66(A)(1)(a) and (2)(a))

Under the act, beginning in 2009, an electric distribution utility must implement
energy efficiency programs that achieve energy savings equivalent to at least 0.3% of the
total, annual average, and normalized kilowatt-hour sales of the electric distribution utility
during the preceding three calendar years to its Ohio customers. The savings requirement,
using such a three-year average, must increase to an additional 0.5% in 2010, 0.7% in 2011,
0.8% in 2012, 0.9% in 2013, 1% in years 2014 to 2018, and 2% each year thereafter,

App. Appx. 000380
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achieving a cumulative, annual energy savings in excess of 22% by the end of 2025. The
baseline for such energy savings will be the average of the total kilowatt hours the utility sold
in the preceding three calendar years, except that the PUCO may reduce that baseline to
adjust for new economic growth in the utility's certified territory.

Peak demand reductzon benchmarks

(R.C. 4928.66(A)(1)(b) and (2)(a))

Beginning in 2009, an electric distribution utility must implement peak demand
reduction programs designed to achieve a 1% reduction in peak demand in 2009 and an
additional 0.75% reduction each year through 2018, In 2018, the standing committees in the
Ohio House and Senate primarily dealing with energy issues must make recommendations to
the General Assembly regarding future peak demand reduction targets. The baseline for a
peak demand reduction will be the average peak demand on the utility in the preceding three
calendar years, except that the PUCO may reduce that baseline to adjust for new economic
gro-wth in the utility's certified territory.

Baseline adiustnYents

(R.C. 4928.66(A.)(2)(b) and (c))

The act authorizes the PUCO to amend the energy savings benchmarks and the peak
demand reduction benchmarks if, after application by the electric distribution utility, the
PUCO determines that the amendment is necessary because the utility cannot reasonably
achieve the benchmarks for regulatory, economic, or technological reasons beyond its
reasonable control.

Additionally, the act requires that a utility's compliance with the energy savings
benchmarks and the peak demand reduction benchmarks must be measured by including the
effects of all demand-response programs for its mercantile customers and all such mercantile
customer-sited energy efficiency and peak demand reduction prograFns, adjusted upward by
the appropriate loss factors. If a mercantile customer commits such existing or new demand-
response, energy efficiency, or peak demand reduction capability for integration into the
electric distribution utility's demand-response, energy efficiency, or peak demand reduction
programs, the utility's baseline must be adjusted to exclude the effects of all such demand-
response, energy efficiency, or peak demand reduction programs that may have existed
during the period used to establish the baseline. An energy savings or peak demand
reduction baseline also must be normalized for changes in numbers of customers, sales,
weather, peak demand, and other appropriate factors so that the compliance measurement is
not unduly influenced by factors outside the control of the electric distribution utility.

Enerzy efriciency enforcement

(R.C. 4928.66(B) and (C))

App. Appx. 000381
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The act requires the PUCO, in accordance with rules it must adopt, to produce and
docket an annual report containing the results of its verification of the annual levels of energy
efficiency and peak demand reductions achieved by each electric distribution utility as
required by the act. A copy of the report must be provided to the Consumers' Counsel.

If it determines, after notice and opportunity for hearing and based upon the report,
that an electric distribution utility has failed to comply with an energy efficiency or peak
demand reduction requirement established by the act, the PUCO must assess a forfeiture on
the utility as provided under continuing law (R.C. 4905.55 to 4905.60 and 4905.64, not in
act), either in the amount, per day per undercompliance or noncompliance, relative to the
period of the report, equal to that so prescribed for noncompliances (a maximum of $10,000),
or in an amount equal to the then existing market value of one renewable energy credit per
megawatt hour of undercompliance or noncompliance. Revenue from any such forfeiture
assessed must be deposited to the credit of the Advanced Energy Fund (see "Advanced
Ener,gv Fund a,ssrstance," above).

Revenue decvuptang0erce^ ef^ciency cost recovery

(R.C. 4928.66(A)(2)(c) and (D))

The PUCO may establish rules regarding the content of an application by an electric
distribution utility for PUCO approval of a revenue decoupling mechanism. The act provides
that such a revenue decoupling application is not to be considered an application to increase
rates (referring to an application under R.C. 4909.18, which type of application would
require a hearing) and that the application may be included as part of a proposal to establish,
continue, or expand energy efficiency or conservation programs.

The PUCO can approve the revenue decoupling mechanism if it determines that the
mechanism provides for the recovery of revenue that othenvise may be foregone by the
utility as a result of or in connection with the utility's implementation of any energy
efficiency or energy conservation programs and that the mechanism reasonably aligns the
interests of the utility and of its customers in favor of those programs.

However, the act also provides that any mechanism designed to recover the cost of the
act's energy efficiency and peak demand reduction requirements can exempt mercantile
customers that commit their demand-response or other customer-sited capabilities, whether
existing or new, for integration into the electric distribution utility's demand-response, energy
efficiency, or peak demand reduction programs, provided the PUCO determines that that
exemption reasonably encourages such customers to commit those capabilities to those
programs.

En= Advisor report

(Section 5)

The act requires the Governor's Energy Advisor to periodically submit a written report
to the General Assembly and report in person to and as requested by the standing committees

App. Appx. 000382
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of the Ohio House of Representatives and the Senate that have primary responsibility for
energy efficiency and conservation issues regarding initiatives undertaken by the Advisor
and state government pursuant to numbered paragraphs 3 and 4 of Executive Order 2007-
02S, "Coordinating Ohio Energy Policy and State Energy Utilization." The first written
report must be submitted not later than 60 days after the act's effective date. Paragraph 3
pertains to energy efficiency and conservation measures by state agencies and paragraph 4
pertains to measures by state universities and colleges.

Customer dnformntion

(R.C. 4928.66(E))

The act requires the PUCO to adopt rules that require an electric distribution utility to
provide a customer upon request with two years' consumption data in an accessible form.

Net melerirag

(R.C. 4928.67)

C•enerally

Law retained in part by the act requires a retail electric service provider to develop a
standard contract or tariff providing for net metering and requires the utility to make this
contract or tariff available to customer-generators upon request and on a first-come, first-
served basis, but only when the total rated generating capacity used by customer-generators
is less than 1% of the provider's aggregate customer peak demand in Ohio. It requires that
the contract or tariff be identical in rate structure, all retail rate components, and any monthly
charges to the contract or tariff to which the same customer would be assigned if that
customer were not a customer-generator.

The act provides that this net metering requirement pertains to electric utilities and
removes the reference to a "retail electric service provider." This conforms the statute to
PUCO rules, The term being replaced is not defined in the Restructuring Law and has been
interpreted in PUCO rules as meaning an electric utility.

In addition, the act removes the limitation that a net metering contract or tariff be
made available when the total rated generating capacity used by customer-generators is less
than 1%o of the provider's aggregate customer peak demand in Ohio.

Ho.snatal net meterl^ng

The act newly requires an electric utility to develop a separate standard contract or
tariff providing for net metering for a hospital that is also a customer-generator. Such a
°'hospital°' includes a public health center and general, mental, chronic disease, or other type
of hospital, and any related facility, such as a laboratory, outpatient department, nurses' home
facility, extended care facility, self-care unit, or central service facility operated in
connection with a hospital, and also includes an education and training facility for health

App. Appx. 000383
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professions personnel operated as an integral part of a hospital, but does not include any
hospital furnishing primarily domiciliary care (R.C. 3701.01(C), not in act).

Under the act, a hospital seeking such a contract or tariff need not comply with two
requirements that apply to other net metering systems: a hospital's system need not (1) use as
its fuel either solar, wind, biomass, landfill gas, or hydropower, or use a microturbine or a
fuel cell or (2) be intended primarily to offset part or all of the customer-generator's
requirements for electricity.

The act specifies that such a hospital net metering contract or tariff is not limited as to
its availability and must be based upon ( 1) the rate structure, rate components, and any
charges to which the hospital would otherwise be assigned if it were not a customer-
generator and (2) the market value of the customer-generated electricity at the time it is
generated.

The hospital contract or tariff also must allow the hospital customer-generator to
operate its electric generating facilities individually or collectively without any wattage
limitation on size.

Greenhouse gas emissions

(R.C. 4928.68)

The act requires the PUCO, to the extent permitted by federal law, to adopt rules
establishing greenhouse gas emission reporting requirements for each electric generating
facility located in Ohio that is owned or operated by a public utility that is subject to PUCO
jurisdiction and that emits greenhouse gases, including facilities in operation on the act's
effective date. The rules must include participation in the Climate Registry. As a matter of
information, a recent federal act requires the U.S. EPA to prescribe mandatory reporting
requirements for greenhouse gas emissions and appropriate emission thresholds for particular
economic sectors, including electric generation, Draft rules are expected this summer and
final rules must be in place in mid-2009. The rules apparently will be issued under existing
authority of the federal Clean Air Act. Reportedly, state agencies other than OEPA that wish
to enforce such federal rules must petition the federal government for permission.

Carbon dioxide con trol

(R.C. 4928,68)

The act requires the PUCO, expressly to the extent permitted by federal law, to adopt
rules establishing carbon dioxide control planning requirements for each electric generating
facility located in Ohio that is owned or operated by a public utility that is subject to PUCO
jurisdiction and that emits greenhouse gases, including facilities in operation on the act's
effective date. As a matter of information, there are no such federal or Ohio requirements,
and none are proposed for the foreseeable future.
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