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I. INTRODUCTION

Through misdirection and a myopic view of this case and the applicable law,

Cedar Fair seeks to convince this Court that this case presents, not one, but two issues of great

general interest which warrant this Court's review. Cedar Fair is wrong.

First, as a matter of procedural and substantive law, because the Sixth District was

reviewing the propriet,v of an arbitration panel`s ruling, its Decision cannot constitute a conflict

with how other district courts interpret Masetta v. 1Vational Bronze &Alurninum Foundry Co.,

159 Chio St. 306, 112N.E.2d 15 (1953). Second, this C;ourt, in its decisions in Goodyecrr• 7'ire &

Rubber Co. v. Local Union No. 200, Llnited Rubbei; Cark, Linoleum and Ylastic Workers of

Ame1°ica, 42 Ohio St.2d 516, 330 N.E.2d 703 (1975), cert. denied, 423 U.S. 986,96 S.Ct. 393, 46

I_.Ed.2d 303 (1975) and its progeny, has already answered the question raised by Cedar Fair

regarding arbitration, to-wit: "[T]o what extent can courts erlforce theparties' agreed limits oll

the arbitrator's remedial authority- under the contract?" [L;niphasis in original.] Cedar Fair's

Memorandum in Support of Jurisdiction ("Cedar Fair's Memorandum") at 2. Accordingly, there

is no basis whatsoever for this Court to take jurisdiction of this case.

"F'o accept this case would only serve to undermine the public policy announced

bythis Cotu-t over 175 years ago regarding judicial review of arbitration decisions: "[T]he award

of the arbitrators is fnal and can not be impeached for error; and that nothing but fraud in the

parties or in the arbitrators can be alleged to avoid the award." Brennan v. Brennan, 164 Ohio

St. 29, 36 (1955), citing Ormsby;s Adn2'Ys v. Bakewell and Iohnson, 7()hio 99 (1835).

Approxiniately 100 years later, this proposition of law was codified into Ohio's General Code,

which is now known as Revised Code Section 2711.10 which, in turn, parallels Section 10 of the

Federal.Arbitration Act, adopted in 1925; 9 U.S.C. 10.

935105
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Time and again courts have cautioned that an overly expansive judicial review of

arbitration awards will only serve to underliiine the arbitration process:

A policy favoring arbitration would mean little, of course, if
arbitration were znerely the prologue to prolonged litigation. If
such were the case, one would hardly achieve the "twin goals of
arbitration, namely, settling disputes efficiently and avoiding long
and expensive litigation." *** Opening up arbitral awards to
myriad legal challenges would eventually reduce arbitral
proceedings to the status of preliminary hearings. Parties wor.ild
cease to utilize a process that no longer had finality. To avoid this
result, courts have resisted temptations to redo arbitral decisions.

Thus, in reviewing arbitral awards, a district or appellate court is
limited to determining "'whether the arbitrators did the job they
were told to do - not whether they did it well, or correctly, or
reasonably, but sirnply whether they did it."'

Renuney u, PaineWebher, Inc., 32 F.3d 143, 146 (4th Cir. 1994), ceri, denieci, 513 U.S.^1 112

(1995).

lndeed, this memorandum opposing jurisdiction is a filing made in the fottrth

tribunal, in the fourth year of litigation to force Cedar Fair to adhere to the "final and binding"

decision resulting from its agreement to arbitrate its breach of Mr. Falfas' Eniployment

Agreement. Rather than abide by the Arbitrators' decision and thereby mitigate its own, as well

as Mr. Falfas' daniages, Cedar Fair has chosen to delay and extend the litigation process through

this, its third appeal, in the hope that either Mr. Falfas -- as a result of years of unemployment --

capitulates or tliis Court is convinced to reverse hundreds of years of precedent and proclaim a

new policy that arbitration is nothing more than another obstacle to overcome in the judicial

process.

II. sTAsTEMENT OF T:EilE F.r1C'I'S

On June 9, 2010, 59 year old Mr. Falfas was Chief Operating Officer of Cedar

Fair. He had worked for the company for 39 years. Mr. Falfas' F?mployment Agreement as COO

2
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was originally signed on July 20, 2007, and was automatically renewed for three years,

conunencing on December 1, 2009.

On June 10, 2010, Mr. Falfas' base salary was $665,000.00. He was also entitled

to an additional bonus of approximately $456,000.00 for total cash compensation for 2010 of

approximately $1,121,000.00. Separate and apart from hisdirect monetary compensation, Mr.

Falfas was to receive distributions of 33,327.5 ownership units of Cedar Fair in March 2011, and

56,700 units in March 2012 which -- at their current value of approximately $41.00 per unit --

would have a total value of $3.7 million. Further, as a result of his 39 years of employment, Mr.

Falfas had a Senior Executive Long-Term Retirement I'lan., $21,303.10 in a Capital

Supplemental Retirement Plan, and $320,033.10 in another Supplemental Retireme7lt Plan.

Mr. Richard Kinzel, President and Chief Executive Officer of Cedar Fair, was Mr.

Falfas' direct superior. In fact, it was anticipated that when Mr. Kinzel resigned his position as

CEO -- which paid him $1,433,800.00 per year -- Mr. Falfas would assume that role.

On June 10, 201.0, Mr. Falfas had a 94 second phone conversation with Mr.

Kinzel. As a result of the conversation, Mr. Kinzel maintained that Mr. Falfas resigned his

position as Chief Operating Officer of Cedar Fair.

Section 1.1 of Mr. Falfas' Employment Agreement provided: "In the event

Executive resigns 1i_is employment, all benefits and compensation shall cease on the last day of

Executive's active employment with Cedar Fair." [Emphasis added.] Thus, under Cedar Fair's

version of the facts, wlien Mr. Falfas resigned, he voluntarily divested hiYnself of cotnpensatinn

and benefits in excess of $6 million.

Mr. Falfas has steadfastly denied he resigned. Mr. halfasnever submitted a letter

ofresignation. In fact, Mr. Falfas requested that he be permitted to return to work. iVlr.Kinzel,

935105
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however, refused this request. Despite the fact that no one at Cedar Fair expected Mr. Falfas

would resign and all were stirprised by such action, no investigation was ever undertaken by

Cedar Fair to confirm that Mr. Falfas actually resigned.

In accordance with the terms of his Employment Agreement, Mr. Falfas requested

that the issue of his alleged resignation be submitted to final and binding arbitration. On Julv 23,

2010. Mr. Falfas submitted his written demand forarbitration which stated, inter alia, "[i]n the

arbitration Mr. Falfas will seek, without limitation, reinstatement and damages ** *."

On February 28, 2011, after six months of discovery, two days of testitnonv from

15 witnesses, and the subrnission of substantial pre and post hearing briefs, three Arbitrators --

all experienced attorneys-at-law; chosen by the parties pursuant to a process established in Mr.

Falfas' Employnient Agreement -- found 2 to 1 in favor of Mr. Falfas. Their ruling read in

pertiziezlt part:

WI4EREAS, .Empdoyer clainzs that Enzployee voluntari& resigned
his position as Chief Operations Officer of the Employer, and

WHEREAS, Employee claints that he did not resigan, nor 1vas )ae
terminated in accordance ivith the ternrs of the agreement, and
further claims that the Eniployer breached the covenant of good
faith and fnir deaimplicit in the Employment Agreenzent,

* t' *

1. We.fl'nd that the facts establish that Mr. Falfas was terminated
for reasons other than cause, and that the acts fail toestablish
re^ion.

2. I'ursuant to the authority vested in this Arbitration Panel, rve
find that equitable relief is needed to restore the parties to the
positions tliey held prior to the breach of the Employrnent
Agreement by tlze Ernployer. Accordingly, we direct the
Employer to reinstate Jacob "Jack" P'alfas to the position he
held prior to his wrongful tennination, and to pay back pay and
other benefits he enjoyed under the Employment Agreement,

935 105
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as if the employment relationship had not been severed..
[Emphasis added.]

Findii-igs and Award at 1-2.

Cedar Fair has never claimed that it terrninated Mr. halfas. Nevertheless, it has

argued -- in both the trial court and the appellate court, and now before this Court -- that Section

7 of Mr. Falfas' Employment Agreenient constitutes a"specified liquidated conlpensation

award." Cedar Fair's Memorandum. at 9. Section 7 provides that if Mr. Falfas is terminatedby

Cedar Fair other than for cause, he shall receive a severance package consisting of his Base

Salary "for either one (1) year or the remaining Employment Terzn, whiehever period of tizne is

longer * * * "1

As noted, however, Cedar Fair never terminated Mr. Falfas for cause or

otherwise. Rather, Cedar. Fair maintained Mr. Falfas resigned. Accordingly, Section 7 is

irrelevant to this case. The Az•bitrators' authority for ordering Mr. I'alfas' reinstatement and

receipt of damages arose, thereftore, not as a result of Section 7, but rather out of Section 19(c) of

Mr. 1~alfas' Employment Agreement, a mutually agreedupon term of his Employna.eiit

Agreement, as well as Ohio law. Section 19(c) reads in pertinent part;

The cct•hitf•ation panel slaall have authoraty to award any rernedv
or relief that an Ohio oi- federal court in Ohio could grant in
conformity with applicable law on the basis of the claims actacally
made in the rzrbitration. [Ernphasis added.]

1Section 7 of the Employment Agreement titled "Termination by Cedar Fair Other Than for
Cause," provides in pertinent part:

(a) If X^* Cedar Fair shall terminate Executive's employment 'k x x

(i) Executive's Base Salary shall be continued for either one (1) year
or the remaining Emloyment Term, whichever period of time is
longer * * *.

5
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Plainly, the Arbitrators found that Mr. Falfas had not resigned, that C;edar Fair had breached the

covenant of good faith and fair dealing, and that no provision of the Employment Agreement

specifically addressed the appropriate remedy. Accordingly, based upon the authority granted to

them under Section 19(c) as well as their interpretation of Ohio law, the Arbitrators ordered the

relief which would make Mr. Falfas whole, to-wit: "to reinstate [him] * * * to the position he

held prior to his wrongful ternziriation, and to pay back pay and other benefits he enjoyed under

the Employment Agreement, as if the employment relationship had not been severed."

[Emphasis added.] Findings and Award at 2.

Despite Cedar Fair's agreeinent that the decision of the Arbitrators wotdd be final

and binding, it refused and continues to refuse to reinstate Mr. Falfas and reimburse Mr. Falfas

for back pay, benefits, and the reasonable costs associated with the arbitration.

HI. LAW AND ARGUMENT

A. The Sixth District's Opinion Cannot, as a Matter of Law,
Create a Conflict Among Ohio's Appellate Courts Regarding
the Holding in 141asetta.

The misdirection engaged in by Cedar Fair is evident in its first claimed basis for

accepting review, to-wit: "[T]he Sixth District's decision below creates a direct conflict amoixg

Ohio's appellate districts *** that, absent statutory authority, courts may not order specific

perf'ornianceof employnlent contracts," citing .Nlaseltca v. Nutioncxl Bronze & AlunairiumFouncIry

C'o., 159 Ohio St. 306, 311, 112 N.E.2d 15 (1953). Cedar Fair's Memorandum at 1. 'I'he

misdirection is that the Sixth District made tio such holding or finding that constitutes binding

authority even within the Sixth District. Accordingly, no such conflict exists.

As noted by the Sixth District, the matter betUre them was a decision of the Erie

County Court of Cominon Pleas that "vacated in part an arbitration award." Decision and

9a51cr>
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Judgment at Jf1. [Enlphasis added.] As the Sixth District observed: "Judicial review of

arhitration awards is limited in order to encourage parties to resolve disputes through

arbitration." Id. at 918. Further, that court correctly observed, "arbitration awards are

presumptively valid," and therefore, a "trial coui-t mav not consider the merits or substantive

aspects of the arbitration award." Id, Finally, and most signifcantly, the Sixth District

accurately stated:

[T]he trial court must not review whether the arbitrators made
factual or legal errors. "In reviewing an arbitrator's award, the
court must distinguish between an arbitrator's act in excess of his
powers and an error merely in the way the arbitrator executed his
powers. The fort-ner is grounds to vacate, the latter is not."
[Citations omitted.]

Icl. Simply stated, when confronted with reviewing the propriety of the trial court's

determination that the Arbitrators exceeded their authority because reinstatement is not a rei-nedv

for a personal service contract, the Sixth District was cornpelled by judicial doctrine to grant

extraordinary deference to the Arbitrators' decision.

At issue before the Arbitrators was the import of the Ohio Supreme Court's

decision in Mcrsetta. The Masetta decision was issued, at a point in time, when the holding of a

Supreme Cout.-t case was embodied in the syllabus. In light of this fact, the Sixth District

observed:

ILlasettcr, however, is inapposite to the case before us. Mcasetta is
limited to cases seeking class-wide injunctive relief based upon a
collectively bargained contract as can be seen frotn paragraph
one of the syllabus: "1. A court of equity will not in a class
action, by means of mandatory injunction, decree specific
performance of an employrnent contract negotiated between an
employer and a union representing its employees, where the issue
involves respective rights of seniority of the employees."
[Emphasis added.]

935105
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Id. at !0 2. 'I'he Sixth District then reviewed several other cases including, but not limited to, this

Court's decision in LVor-Yell v. Multipres,s, Inc., 45 Ohio St.3d 241, 543N.E.2c1 1277 (1989). It is

in the context of this review of the applicable case law, and the extremely narrow basis for

overr.uling a decision of an arbitrator on issues of law, that the Sixth District properly found:

Considering such precedent, the trial court's fnding that the
arbitrators' decision "fflfies in. the face of clearly established legal
precedent" or otherwise exhibited a"rnanifest disregard" for the
law in granting reinstatement to appellant is without merit and
wrong as a matter of law.

Decision and Judgment at ^14. Clearly, Cedar Fair has sought to misdirect this Court on this

issue in an attempt to convince this Court that the Sixth District's Decision creates a conflict in

the districts when -- given the procedural and substantive nature of its review -- it could not as a

matter of law.

B. The Scope of an Arbitrator's Remedial Authority Has Been
Fully Addressed by This Court's Deeisions in Goodyear Tire &
Rubber Co. v. Local tlnion,'Vo. 200, and Its Progeny.

The second question of great and general interest which Cedar Fairpresents to

this Court is theproduct of its myopic view of the law, "hhe central issue before the courts below

was whether the Arbitrators "exceeded their authority" when they chose to reinstate Mr. Falfas.

Cedar Fair claims that such act. was in derogation of limits contained in its Employment

Agreement with Mr. Falfas, and contrary to this Court's holding in l3Icrsetta. Sotroubliilg is this

issue to Cedar Fair, it would have this Court assume jurisdiction to "explicate the framework" for

evaluating when arbitrators exceed their powers as provided in Section 2711.10(I)). Cedar Fair's

IvleXnoi:aiiduni at 3.

The myopia from which Cedar Fair suffers revolves around the fact that in none

of its briefing to the trial court, court of appeals, or this Court does it cite this Court's holdings in

8
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Gooclyear 7'ire & Rubber C`o. v. Local Union No. /20(), United Rubber, C:'or•k, Linoleum and

Plastic Workers• of .4nierica, 42 Ohio St2d 516; 330 N.E.2d 703 (1975), or any of its progeny.

When faced with the argument that an arbitrator "mav have exceeded his powers'° in issuing a

decision which one party claimed to be a"manifest error of law," this Coui-1 in GoociyecaY stated:

Were the arbitrator's decision to be subject to reversal because a
reviewing court disagreed with findings of fact or with an
interpretation of the contract, arbitration would become only an
added proceeding and expense prior to final judicitzl
determination. This wvuld defeat tlae bargain made bp the
parties and woulcl defeat as well the strong public policy favoriaag
private settleyrcent of grievance disputesarising fronz collective
bargaining agreements.

'I'he Company argurs [sic], however, that the arbitrator made a
tnarrifest error of law and thereby exceeded his aut/iortty.

At common law, the courts liaveal.uwst unifornily yefusedto
vacate an arbitYator's award because of an error of law or• fact. It
has been held that the arbitrator is the final judge of both law and
facts, and that an award will not be set aside except upon a clear
showing of fraud, misconduct or some other irregularity rendering
the award unjust, inequitable, or unconscionable. [Citation
omitted.], and that even a grossly erroneous decision is binding
in the absence offraud. [Citations omitted.]

In the instance case, weneed not consider whether such gross
errors might be said to exceed the arbitrator's powers, within the
meaning of R.C. 2711. 10. It is far from clear in the instant case
that the arbitrator made any error at all, or that his decision would
have in any way differed absent the clainied error.

1-Iow this or another court might have decided the issue presented
to the arbitrator is irrelevant; that decision, by voltzntary contract,
was left to arbitration and no abuse of authority would justify the

9
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courts in reversing that decision. "7'lte arbiter was chosen to be
theJudge. Thett judge has spoken. There it ends." [Citation
omitted.] [Emphasis added.]

Goodyear 7iYe & RaEbber Co., 42 Ohio St.2d at 520, 522-523.

In the more than thirty years since this Cour-t's decision in Goodyear, this Court

has cited and comrnented upon that decision on no less than eight occasions.' Of those eight

decisions, Cedar Fair cites but one., Cedar Fair notes that in Ohio [?ffice oj' Collective Bargaining

v. Ohio Civil Service Employees Assaciation. Local 11, AFS01E, AFL-CIC), 59 Ohio St.3d 177,

I3ellair•e C:ity Schools Board of'Education v. Paxton, 59 Ohio St.2d 65, 391 N.l',.2d 1021 (1979)
(confirins policy of limiting judicial intervention into contractually agreed upon arbitration
process); Mahoning County Board qf 11!fentczl Retardation and Developnaental Disabilities v.
Alahoning County TMR Education Association, 22 Ohio St.3d 80, 488 N.E.2d 872 (1986) (policy
of law is to favor and encourage arbitration and every reasonable intendment will be indulged to
give effect to such proceeding and to favor the regularity and integrity of the arbitrator's act;
mere ambiguity in arbitration opinion which permits inference that arbitrator may have exceeded
authority is not reason for vacating the award when award draws its essence from collective
bargaining agreement); City c^f hocky River• v. State I1'mplovmevrt Relations Board, 39 Ohio St.3d
196, 530 N.E.2d 1 (1988) (mere ambiguity in opinion accompanying an arbitration award giving
inference that arbitrator may ha.v© exceeded authority, is not reason for vacating award when
award draws its essence from a collective bargaining agreement); BoaNd of Education of Fincllay
City School District v. Findicrv Education Association, 49 Ohio St.3d 129, 551 N.E.2d 186
(1990) (mere ambiguity in opinion which permits inference that arbitrator may have exceeded
authority is not rea.son for vacating award which draws its essence from a collective bargaining
agreement); State 1+arm Mutual Insurance Conzpany v. Blevins, 49 Ohio St.3d 165, 551 N.I;.2d
955 (1990) (an arbitrator's powers are limited by bounds of the agreement from which he draws
his autllority); Ohio C^ffice of Collective }3ar,qaining v. Ohio Civil Service Employees
As.sociation, Local 11, AFSCME, AFZ,-L'IO, 59 Ohio St.3d 177, 572 N.I;.2d 71 (1991) (arbitrator
departs from essence of collective bargaining agreement when (1) an award conflicts with the
express termsof the collective bargaining agreement or (2) an award is without rational support
and camiot be rationally derived from the terms of the agreement); Queen C'ity I,.odge No. 69,
Fraternal Order of Police, I-fcrmilton Coiinty Ohio, Inc, v. City of Cincina2czti, 63 Ohio St.3d 403,
588 N.E.2d 802 (1992) (once a violation of collective bargaining agreement is found, an
arbitrator is presumed to possess implicit remedial power, unless the agreement contains
restrictive language withdrawing a particular remedy from the jurisdiction of the arbitrator);
I3oar•d of TYustees of tlliami 7ownship v, Fraternal Order of Police, Ohio Labor CouTicil, Inc., 81
Ohio St.3d 269, 690 N.E.2d 1262 (1998) (an arbitrator has broad authority to fashion a remedy,
even if the remedy contemplatecl is not explicitly mentioned in the labor agreement).

10
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572 N.E.2d 71 (1991), this Court stated an arbitrator is not free to "dispense his own brand of

istdustrial justice." Cedar Fair's Memorandum at 3. rnterestingly, Cedar Fair does not cite the

holding in that case:

We recognize that an arbitrator departs from essence of a collective
bargaining agreement when: "(1) an award conflicts with express
terms of the collective bargaining agreement, * * * [or] (3) an
award is without rational support or cannot be rationally derived
from the terms of the agreement ***."

la'.at183.

Further while Cedar Fair raises the questiozt as to the extent to which courts

enfnrce the parties' agreed limits on the arbitrators' remedial authority under the contract, it does

not cite or discuss the holdings of this Court in two cases derivative of the Goodyear decision.

The first case is Queen City Lodge No. 69, Fraternal Order of Police, Hamilton C'ounty; Ohio,

Iizc. v. Ci1y of Cincinnati, 63 Ohio St.3d 403, 588 N,E.2d 802 (1992):

We hold that once a violation of a collective bargaining agreenient
is found, an arbitrator is presumed to possess implicit rentedial
power, unless the agreement contaitzs restrictive language
withdrawinm a partieular renaedy from the jurisdictiorz of' tlre
arbitrator. Thus we find that the arbitrator in this case was
authorized to award a remedy. We further find that the remedy
awarded was properly confirmed by the trial coitrt.

Id, at 407-40$. In accord with the forgoing is this Cc>urt's decision in Board qf TrusteLs of iVIiami

7oivnship v. Fraternal Order qf 1'olice, Ohio Laboi- Cauncil, Inc., 81 Ohio St.3d 269, 690

N.I1--1.2d 1262 (1998), likewise derivative to the Goodyear decision and likewise not cited by

Cedar 1, air:

An arbitrator has broad authority to fashion a rernedy, even if the
remedy cantemplated is not explicitly mentioned in the labor
agreement. [Citations omitted.]
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Id. at 273. Thus, this Court has answered Cedar Fair's second question. Plainly, an arbitrator is

"presunled to possess""broad„" "implicit remedial power," "uizless the agreement cont.ains

restrictive language withdrawing a particular remedy from the jurisdictioii of the arbitrator."

[E.mphasisadded.]

Under this standard, it is clear that Cedar Fair's argument that the Arbitratoi•s'

ordering of reinstatenient is beyond the authority of the contract is simply ^vrong. First, as noted

above, Section 7 of the Employment Agreement, by its own terms, addresses the scope of

awardable damages, only in the context of Cedar Fair discharging an ernployee other than for

cause. Here, Cedar Fair never claimed it discharged Mr. Falfas. Rather, it claimed -- but could

not prove -- he resigned. Further, when Cedar Fair steadfastly refused to allow Mr. Falfas to

return to work, the Arbitrators could justifiably find Cedar Fair breached the implied covenant of

good faith and fair dealing thereby breaching the contract.

Once the contract was breached, the Arbitrators -- under their implied power to

provide a remedy, as well as Section 19(c) -- were required to fashion a remedy which made Mr.

Iialfas whole. T-iere, Cedar Fair claims the Arbitrators engaged in a manifest error of law in

ordering reinstatement, citing this Court's decision in 11^Iccsetta. However, the Arbitrators'

granting of reinstatement does not plainly run afoul of the syllabus of Masetta i_n light of this

Court's holding in Wvrrell. Moreover, since any claimed error arises out of the Arbitrators' effort

to interpret and apply the contract, such does not constitute a reviewable event under the law as it

pertains to arbitrations. A simple remedy available to Cedar Fair was to include in its

Employment Agreement a provision removing reinstatement as a remedy.

Cedar Fair directs this Court's attention to the tJnited States Supreme Court

decision in I:lall Street Associates, L.L.C. v. ^Vattel, Inc., 552 U.S. 576, 128 S.Ct. 1396, 170

935105
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L.Ed.2d 254 (2008), holding that parties cannot contract forincreasedjudicial scrutiny of an

arbitrator's clecision beyond those basis expressly provided in the Federal Arbitration Act. In

light of such ruling, Cedar Fair claims that there is now an uncertainty as to the ability of parties

to limit the ren7edies available. It would seem that the above referenced decisions of this Court

have answered that question.

Ft.u-ther, this Court should note the United States Supreme Court's recent decision,

decided on Tu.ne117, 2013, in Da.ford Ifecalth Plans LLC v. :S`utter; 569 U.S. _(2013). In that

case, anarbitrator ruled that the language of the arbitration agreement, though silent on the poilit,

could be interpreted as providiztg the right to a class action arbitration. The Unitecl States

Supreme Court, although it openly disagreed with the arbitrator's decision, nevertheless affirmed

thedecision, stating:

Nothing we say in this opinion should be taken to reflect any
agreement with the arbitrator's eontract interpretation, or any
quarrel with Oxford's contrary reading. All we say is that
convincing a cour-t of an arbitrator's error -- even his grave error --
is not enough. So long as the arbitrator was "arguably construing"
the contract -- which this one was -- a court may not correct his
mistakes under §10(a)(4). [Citationomitted.] 7'he potential for
those mistakes is the price of agreeing to arbitration. As we have
held before, we hold again: "It is the arbitrator's construction [of
the contract] which was bargained for; and so far as the arbitrator's
decision concerns construction of the contract, the courts have no
business overruling hini because their interpretation of the contact
is different from his." [Citation omitted.] The arbitrator`.s
construction laofets, however good, bad or ugly.

In sum, Oxford chose arbitration, and it must now live with that
choice. [Emphasis added.]

[d., Slip Opinion at 8. It should b6 noted that Section 10(a)(4), cited in the above quotatioll, is a

reference to that section of the Federal Arbitration Act, which is essentially the sarne as Section

2711.10(D) -- the section C'edar Fair relies upon for its challenge to the Arbitrators' Decision and

13
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Award in this case. In light of the decision in (7)-ford, it seems appropriate to state: "Having

ehosen to arbitrate this n-tatter, Cedar Fair must now live with that choice."

IV. CONCLUSION

It is clear that this case does not present a matter of great public interest raising

questions heretofore unaddressed by this Court or the U.S. Supreine Court. To the contrary, the

instant matter is a parochial dispute between Cedar Fair and Mr. Falfas, 1"hat dispute was

resolved by and through arbitration. 'I"he Arbitrators' decision plainly drew its essence from the

Employment Agreement at issue. Under the substantive law of Ohio, both with respect to

contracts and arbitrations, there is no basis to overturn the arbitration decision in this case. In

light of this Court's prior decisions, Cedar Fair's issue with respect to Mr. Falfas' reinstatement

could have been avoided bv placing in its I:inployment Agreement with Mr. Falfas a simple and

piain statement prohibiting that remedy. Interestingly, that is exactly what Cedar Fair has done.3

' According toExhibit - 10.1, of Cedar Fair's Form 8-K filed with the U.S. Securities and
Exchange Commission on October 18, 2011, Section 12.8(d) of Mr. Zimmerman's employment
agreement with Cedar Fair reads in its entirety as follows:

The arbitration panel shall have authority to award any remedy or
relief that an Ohio or federal court in Ohio could grant in
conforrnity with applicable law on the basis of the claims actually
made in the arbitration. "I'he arbitration panel shall not have the
authority either to abridge or change substantive rights available
a.inder existing law. Notwithstanding the foregoing, given the
nature of Bxecutive's position with Cedar Fair, the arbitrator jsicJ
shall not have the antJaoYi .ty to order reinstatement, and
Executive waives any right to reinstatement to tlte fiill extent
perrnittecifiy law. [Lmphasis added.]

http:l/www.sec.t;ov/Archives/edgar/data/811 532/0000811532110000$b/richardzimmermancooe
mployni.htm
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Accordingly, . Cedar Fair's request for jurisdiction should be deniecl.
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