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I. INTRODUCTION

Relator, The Cincinnati Enquirer, respectfully submits its Reply in support of its

Complaint for Writ of Mandamus and Prohibition. The Enquirer limits its reply to the legal

issues raised by Propositions of Law Nos. III and IV. Respondent does not contest the basic

propositions of law set forth in Propositions of Law Nos. I and II.

II. ARGUMENT

PROPOSITION (?F LA.w No. TII

The Enquirer has a clear right to access, and Respondent has a clear duty to
produce, the conviction records requested from Respondent under both R.C. 149.43
and Sup.R. 45(B) because Respondent's expungement orders were, and remain,
unlawful.

1. Respondent cannot correct a "clerical mistake" by affidavit, and thus,
Respondent's orders remain unlawful.

"[C]ourts and administrative tribunals possess inherent authority to correct errors in

judgment entries so that the record speaks the truth." State ex f•el. Fogle v. Steiner (1995), 74

Ohio St. 3d 158, 163-64, 656 N.E„2d 1288 (emphasis added). At present, the expungement

records in this case do not speak the truth, and Respondent concedes as much. He claims,

lzowever, that he has no inherent authority to correct the record to reflect what he attests he

actually did in each case, that is, seal the record pursuant to R.C. 2953.32, rather than R.C.

2953.52. For obvious reasons, Respondent's argument is not in accord with the precedent of this

Court, and therefore, cannot excuse his failing to make the record speak the truth.

Given Respondent's position with respect to correcting his alleged clerical mistakes, the

question for this Court is whether an uncorroborated, self-serving affidavit of a,judicial officer is

sufficient to act as a nunc pro tunc correction of hundreds of facially unlawful expungement



orders. The answer to this question is clearly no, if for no other reason than the fact that

Respondent's affidavit will not become part of the records it would purport to correct.

To put it another way, the records at issue would continue to reflect what is-according

to Respondent-a fictitious version of events, that is, that Rcspondent sealed conviction records

pursuant to a statute that does not provide statutory authority for the sealing of conviction

records. But what would happen if Respondent were unable to provide another affidavit in a

subsequent case involving a different party? Clearly, the risk of a different outcome in such a

case would be great, necessitating that Respondent make a nunc pro lunc correction of each

affected entry, as appropriate. R.espondent chose not to correct the alleged "clerical mistake,"

however, leaving this Coui-t with hundreds of conviction records that-on the record as is-were

sealed pursuant to R.C. 2953.52. See Gaskins v. Shiplevy (1996), 76 Ohio St. 3d 380, 382, 667

N.E.2d 1194 (a court of record "speaks only through its journal entries" (emphasis added)).

Given Respondent's decision to leave the records as is, this Court is left with only one

question: whether The Enquirer has a clear legal right of access to unlawfully sealed conviction

records under R.C. 149.43 and Sup.R. 45(B)(l), and whether Respondent has a clear legal duty

to provide access. Respondent argues no, but not on the merits of the question presented.

Instead, Respondent argues for the first time in his Merit Brief that The Enquirer lacks standing

to n.zake a collateral attack on his unlawful sealing orders. 'The Court should dismiss this

argument for two reasons.

First, Respondent did not raise this defense in his Answer to Relator's Complaint in

Mandamus and Prohibition. Consequentl};'I'he Enquirer did not address the standing issue in its

Merit Brief, as it would have otherwise done. For this reason, the Court should find that

Respondent waived this defense and should not consider for the first time here. See Adlaka v.
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Quaranta, 7th Dist. Case No. 09 MA 134, 2010-Ohio-6509, ^j'(j 34-35 (holding that because party

did not raise standing issue until day of trial, defense was waived); Portfolio Recovery Assocs.,

LLC v. Thacker, 2d Dist. C.A. Case No. 2008 CA 119, 2009-Ohio-4406, TI 14 ("the issue of

standing or the `real-party-in-interest' defense is waived if not timely asserted")

Second, although the courts of appeals are split on the issue whether an unlawful

expungement order is void or merely voidable, the real issue is whether this Court should set

precedent that the public lacks standing to collaterally attack an unlawful sealing order being

used to shield records otherwise subject to disclosure under R.C. 149.43, or Sup.R. 45. In

addressing this very issue, the Fourth District Court of Appeals, following this Court's decision

in Coe v. Erb ( 1898), 59 Ohio St. 259, 52 N.E. 640, correctly held that "a stranger to a judgment

of expungement, who seeks access to the expunged records as unlawfully sealed public records,

may collaterally attack the expungemeiit order for lack of jurisdiction to preserve his or her (and

the public's) pre-existing right of access to public records." Should this Court decide to address

Respondent's untimely standing defense, the Court should adopt the Leadingliam court's

reasoning and holding.

Also notably absent from Respondent's brief is any indication that he even cotnplied with

the procedural requirements of R.C. 2953.32 when sealing the minor misdemeanor conviction

records sought by The Enquirer. Because the unlawful entries at present cite only R.C. 2953.52,

Respondent must demonstrate that he complied, in fact, with all the procedural requirements of

R.C. 2953.32. Such evidence is necessary to prove that the mistake did not involve an erroneous

legal decision or judgment, btzt rather "a nlistake or omission, mechanical in nature and apparent

on the record." See S'tate ex rel. Litty v. Leskovyansh.y (1996), 77 Ohio St. 3d 97, 100, 671

N.E.2d 236 ("The term `clerical mistake' refers to a mistake or omission, mechanical in nature
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and apparent on the record which does not involve a legal decision or judgment."). Respondent

presents no evidence of having complied with those requirements, thus providing an additional

ground on which to reject IZespondent°s "clerical mistake" defense.

2. Respondent's orders sealing the records requested by The Enquirer were
unlawful under both R.C. 2953.52 and R.C. 2953.32.

As set forth above, and in The Enquirer's Merit Brief, The Enquirer is entitled to the

records unlawfully sealed by Respondent because the entries sealing those records are unlawful

on their face. No action by Respondent in this case can make those facially unlawful orders

lawful.

But even if the Court were to treat Respondent's affidavit as an omnibus nainc pro tunc

entry applicable to every entry reflecting the alleged "clerical mistake," the irony is that

Respondent's orders would remain unlawful by virtue of the other evidence Respondent submits

in support of his position. Specifically, Respondent's or.ders--even if corrected to cite R.C.

2953.32 as the statutory authority for expungement-would remain unlawful because

Respondent sealed seemingly all (or at least most) of the conviction records requested by The

Enquirer prior to the expiration of one year from the date of final discharge. R.C. 2953.32.

Respondent contends that a minor misdemearior is distinct from a misdemeanor. Thus,

the one year waiting period applicable to misdemeanors does not apply to minor misdemeanors.

But the statutory language does not support this argument.

R.C. 2953.31(A) provides:

As used in sections 2953.31 to 2953.36 of the Revised Code:

(A) "Eligible offender" means anyone who has been convicted of an offense in
this state or any other jurisdiction and who has not more than one felony
conviction, not more than two misdemeanor convictions if the convictions are not
of the same offense, or not more than one felony conviction and one misdemeanor
conviction in this state or any other jurisdiction. When two or more convictions
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result from or are connected with the same act or result from offenses committed
at the same time, they shall be counted as one conviction. When two or three
convictions result from the same indictment, information, or complaint, from the
same plea of guilty, or from the same official proceeding, and result from related
criminal acts that were committed within a three-month period but do not result
from the same act or from offenses committed at the same time, they shall be
counted as one conviction, provided that a court may decide as provided in
division (C)(1)(a)of section 2953.32 of the Revised Code that it is not in the
public interest for the two or three convictions to be counted as one conviction.

For purposes of, and except as otherwise provided in, this division, a conviction
for a minor misdemeanor, for a violation of any section in Chapter 4507., 4510.,
4511., 4513., or 4549. of the Revised Code, or for a violation of a municipal
ordinance that is substantially similar to any section in those chapters is not a
conviction. However, a conviction for a violation of section 4511.19, 4511.251,
4549.02, 4549.021, 4549.03, 4549.042, or 4549.62 or sections 4549.41 to 4549.46
of the Revised Code, for a violation of section 4510.11 or 4510.14 of the Revised
Code that is based upon the offender's operation of a vehicle during a suspension
imposed under section 4511.191 or 4511.196 of the Revised Code, for a violation
of a substantially equivalent municipal ordinance, for a felony violation of Title
XI,V of the Revised Code, or for a violation of a substantially equivalent former
law of this state or former municipal ordinance shall be considered a conviction.

According to Respondent, minor misdemeanors are distinct from misdemeanors. If this

were the case, then the first sentence of R.C. 2953.31(A) would exclude minor misdemeanors

from the eligibility calculation. An offender would be ineligible if he had two or more felony

convictions or three or more misdemeanor convictions. But because the first sentence puts no

limit on the number of minor misdemeanors, those convictions would not count in the

calculation.

But the first sentence of the second paragraph of R.C. 2953.31(A) belies Respondent's

position. That sentence states "[f]or purposes of ,.. this division, a conviction for a minor

misdemeanor is not a conviction." This provision, which expressly excludes minor

misdemeanors from the eligibility calculation, is totally superfluous tmder Respondent's

interpretation. This Court has often recognized the basic rule of statutory cozistruction that a

court must not treat any por-tion of a statute as superfluous, "unless that is manifestly required."
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D.A.I3.E., Inc. i^ Toledo-Lucas County Bd of Health ( 2002), 96 Ohio St. 3d 250, 256, 2002-

Ohio-4172, 773 N.E.2d 536.

The only interpretation that renders the language not superfluous is that, but for the

express exclusion, "misdemeanors" includes minor misdemeanors. Under this interpretation, the

one-year waiting period for misdemeanors set forth in R.C. 2953.32 must apply to minor

misdemeanors. Respondent has of course conceded that the sealing orders he issued did not

comply with the one year waiting period of R.C. 2953.32, making the sealing orders unlawful

under that statute.

A second interpretation of R.C. 2953.31(A) (and the only reasonable alternative) also

avoids rendering the second paragraph of that subdivision superfluous. Under this construction,

a Court would adopt Respondent's contention that the term "misdemeanor" excludes "minor

misdemeanor," rendering the need to expressly exclude "minor misdemeanors" from the

"misdemeanor" category unnecessary. But paragraph two must still be given effect.

To give effect to paragraph two, the Court must interpret the plain language of that

paragraph to mean that one "convicted" of a minor misdemeanor has not been "convicted of an

offense" for purposes of paragraph one. Hubbell v. City ofXenia (2007), 115 Ohio St. 3d 77, 79,

2007-Ohio-4839, 873 N.E.2d 878 (holding that Court apples "a statute as it is written when its

meaning is unambiguous and definite"). In other words, because a "conviction for a minor

misdemeanor . . . is not a conviction," an individual cannot be "convicted" of a minor

misdemeanor, i.e., an "offense." If an individual has not been "convicted of an offense," then the

individual cannot be an eligible offender under R.C. 2953.32.

In sum, to give effect to the legislature's inclusion of paragraph two, the Court can

interpret R.C. 2953.31 and R.C. 2953.32 one of two ways. Either the Court can interpret the
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term "misdemeanor" to encompass "minor misdemeanors," which would require minor

misdemeanants to wait one year from final discharge before applying for expungement under

R.C. 2953.32, or the Court can interpret the phrase "a conviction for a minor misdemeanor. ... is

not a conviction" to mean that one convicted of a minor misdemeanor has not been "convicted of

an offense." If the Court adopts the latter construction, then one convicted of a minor

misdemeanor can never be an "eligible offender" under R.C. 2953.32. But under either

construction, Respondent's sealing orders, even if corrected to reflect R.C. 2953.32 as the

statutory authority for expungement, remain unlawful.

Rather than provide a textual basis for his contention that the one-year waiting period

applies, Respondent argues that a waiting period for minor misdemeanors is unnecessary because

"[p]Yesun2ably, the purpose of a waitinb period before sealing the conviction of more serious

offenses is to ensure the defendant does not commit another similarly serious offense within a

short period of time---one year in the case of ordinary misdemeanors and three years in the case

of felonies." (Resp.'s Merit Br. at 6 (emphasis added).) A waiting period for minor

misdemeanors is unnecessary, according to Respondent, because "[t]he potential harm to the

public in immediately sealing a minor misdemeanor . . . is substantially less than for more

serious offenses." (M.) i

Respondent's suggestion that the legislature designed the waiting periods to discourage

the convicted individual from re-offending is baseless. Instead, the more likely puipose of the

i Respondent also contends the legislature could not have intended to make minor misdemeanor
conviction records ineligible for expungement, and that therefore, the Court must construe R.C.
2953.32 to allow expungement of such records. (Resp.'s Merit Br. at 6.) But it is equally
plausible that the legislature decided that minor misdemeanors were of such an inconsequential.
nature that it should not permit judicial resources to be wasted on expungement applications for
such offenses. Regardless, the plain language of the statute governs, and in this case, either
construction leaves Respondent's sealing orders unlawful.
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waiting period it to create an opportunity for the public (including the media) to inspect

conviction records before they are forever wiped from the official records of the court. Indeed,

this Court has expressly noted that "[e]xpungement is accomplished by eliminating the general

public's access to conviction information" and that therefore, "[e]xpungement should be granted

only when an applicant meets all the requirements for eligibility set forth in R.C. 2953.32." State

v. Hatnilton (1996), 75 Ohio St. 3d 636, 640, 665 N.E.2d 669. To accept Respondent's

construction of R.C. 2953.32 would be to allow courts to carry out one of their significant roles

in our justice system in near total secrecy.

3. Sup.R. 45(E)(2) has no application to the facts of this case.

Respondent also argues that Judge Lyons restricted access to the conviction records

requested by The Enquirer pursuant to Sup.R. 45(E) following Relator's request. Specifically,

Respondent states that upon making the determination that the expungement records were

exempt from state law under R.C. 149.43, he was "required by the Rules of Superintendence to

restrict public access."

As The Enquirer explains in its Merit Brief, the question under both R.C. 149.43 and

Sup.R. 44 through 47 is whether the records are exempt from disclosure under state law.

Superintendence Rule 44(C)(2)(a) specifically exempts from the definition of "case document,"

and therefore "court record," docuinents or information therein "exempt from disclosure under

state, federal, or the common law." The question The Enquirer posed in its Merit Brief is

whether unlawfully sealed conviction records fall within Sup.R. 44(C)(2)(a) If not, then they are

"court records" subject to disclosure.

Respondent's claim that he restricted access under Sup.R. 45(E)(1) invokes Sup.R.

44(C)(2)(c), which exempts from the definition of "case document" any "document or
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information in a document to which public access has been restricted pursuant to division (E) of

Sup.R. 45." But to restrict access under Sup.R. 45(E)(1), the court must first give notice and

schedule a hearing. Sup.R. 45(E)(1). That did not happen here. Accordingly, Respondent

cannot rely on Sup.R. 45(E) as an alternative ground for refusing to comply with The Enquirer's

request.

Pronosition of Law No. IV:
The Court should award The Enquirer its attorney's fees under R.C.
l 49.43(C).

Respondent's argument in opposition to The Enquirer's request for attorney's fees under

R.C. 149.43 is that it was reasonable for him to withhold lawfully sealed conviction records.

Thus, Respondent's sole opposition to The Enquirer's request hinges on whether his orders were

lawful, which they are not.

I'urtherniore, Respondent's conduct in sealing countless minor misdemeanor conviction

records under the wrong statute was paterltly unreasonable. Even if Respondent's "clerical.

mistake" assertion is taken as true, his ostensible failure to read hundreds of entries before

signing them is equally unreasonable. It therefore necessarily follows that not only should the

Court award The Enquirer its attorney's fees in bringing this action to expose Respondent's

unlawful behavior, no reduction in the amount of those fees is appropriate under R.C.

149.43(C)(2)(c). The Enquirer therefore respectfully asks that the Court award it the full amount

of attorney's fees it has ineurred in bringing this action, should the Court grant its petition.

III. CONCLUSION

For the reasons set forth above, and in its Merit Brief, The Enquirer respectfully requests

that the Court grant its petition for a writ of mandamus and prohibition, and compel Respondent

9



to produce the records requested by The Enquirer its January 24 Request, and prohibit

Respondent from further enforcing his unlawful expungement orders.
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