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1. STATElVIENfi OF 7'IiE CASE

Relators Paul Calvaruso, Elizabeth A. Daugherty, Michael G. Prebonick, Martha L.

Sullivan, Sylvia D. Trundle and Daniel D. Zampelli (collectively "Relators") filed the instant

original action for writ of cluo waiTanto pursuant to Ohio Constitution Article 1V, Section

2(B)(1)(a) and Ohio Revised Code Chapter 2733, requesting this Court to oust unclassified

civilian Respondent Charles Brown fro2 n the public offices of Acting Police Chief and Police

Deputy Chief of the City of Akron.

In order to be completely successful in a quo waiTanto claim "a relator must establish 1)

that the oftice is being unlawfully held and exercised by respondent, and 2) that relator is entitled

to the office." Stcite ex rel. Varnau v. Wenninger, 131 Ohio St.3d 169, 2012-Ohio-224, 962

N.E.2d 790, 12; State ex rel. Zeigler v. Zumbat; 129Ohio St.3d 240, 2011-Ohio-2939, 951

N.E.2d 405, 23; State ea: rel. Newell v. Jackson, 118 Ohio St.3d 138, 2008-Ohio-1965, 886

N.E.2d 846, ¶ 6. However, so long as a relator makes a good faith claim to a public office,

"Judginent may be rendered . . . only upon the right of the defendant" who unlawfully holds

public office. R.C. 2733.08; State e.x Yel. Deiter v. McGuire, 119 Ohio St.3d 384, 2008-Ohio-

4536, 894 N.E.2d 680, 22; State ex rel. Delph v. Barr, 44 Ohio St. 3d 77, 80, 541 N,E.2d 59

(1989). In this matter, Relators have znade a good faith claim to hold the public offices of Acting

Chief and de.fcrcto Deputy Chief. Respondent Brown holds these offices unlawfully and must be

ousted.

On January 13, 2013, with coniplete disregard for the Charter of the City of Akron, the

Akron Division of Police Rules and Regulations and Chain of Command of the Akron Division

of Police, the Intervenor City of Akzon ("City") assigned an un unclassified civilian-

Respondent Brown-to serve within the rank structure of the Division of Police. Respondent
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Brown is formally referred to as the "Assistant Chief of Police," but, as is clear from the

evidentiary record, Respondent Brown fulfills the duties of a Deputy Chief of Police within the

Chain of Command of the Akron Division of Police. Rather than simply promote one of nine (9)

Police Captains to the rank of Deputy Chief, in assigning Respondent Brown, the City chose to

eircum.vent and undermine the Charter of the City of Akron and the City's Civil Service Rules.

Indeed, both Respondent Brown's and the City's actions illustrate that Respondent

Brown serves within the Chain of Command with the authority of a Deputy Chief Immediately

after Respondent Brown's appointment he was assigned "S-2," the second highest rank-

immediately behind the Chief of Police-on the Division of Police seniority list. (Jt. Ex. F).i

The City has publicized Respondent Brown as-a "Chief'both publicly and within the Division of

Police. (See Ex. N-1; Ex. X; Nice Aff. T 2). Police Chief James Nice has revoked supervisory

authority for police captains refusing to recognize Respondent Brown's appointment within the

Chain of Command. (Ex. Q). And, as will be shown, Respondent Brown has consistently

n3anaged suhdivisions ofthe Division of Police, administered the Police Department Rules and

Regulations and assisted Chief Nice with management of the Division of Police. Respondent

Brown illegally serves the City of Akron as a de. faeto Deputy Chief

In fizrther contravention of the Charter of the City of Akron and the Rules and

Regulations, from Febz-uary 1 I througli February 15, 2013, Respondent Brown illegally served as

Acting Police Chief of the Akron Division ofPolice. (Jt. F. 14; Jt. Ex. I).

1 Citations reference Evidence and Pleadings filed with this Court as follows: Joint Exhibits are
cited as "Jt. Ex. _"; Joint Facts are cited as "Jt. F. _"; Relators' Exhibits are cited as "Ex. " ;
Intervenor / Respondent's Exhibits are cited as "I>!R Last Name Ex. _"; Affidavits are cited as
"Last Name Aff. Ti _"; Respondent's Motion for Judgment on the Pleadings is cited as "MJP,
p._"; Respondent's Answer is cited as "Brown Answer Exhibits cited herein refer to the
Parti& evidence as filed on June 25. 2013, except for the following: "l/R I3row'li Ex. 2" and
"Ex. 0-2, p.3" are available in the Joint Motion for Leave to Clarify the Record; and, the
redacted version of "Ex. N-2" is available in the Joint Motion for Leave to Redact and Replace.
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Respondent Brown and the City now imply that Respondent Brown only plays a minor

role in the Akron Division of Police. However, any such allegation is mere window-dressing.

The City claims that Respondent Brown's name is no longer on the Division of Police seniority

list. (Nice Aff. T l l). Likewise, Respondent Brown and Chief Nice both state Respondent

Brown has not been designated as Acting Police Chief since Februaiy 15, 2013. (Nice Aff. ^( 10;

Brown Aff.T 8). But the City did not anlend its seniority list or stop appointing Respondent

Brown to serve as A.cting Chief on its own accord. The City amended its seniority list after

Relators' counsel addressed correspondence to the City pointing out that an unclassified

eivilian-- Respondent Brown-cannot serve within the Chain of Command. (Jt. Ex. G). The

City ceased from re-appointing Respondent Brown as Acting Chief only after the instant claim

was filed. Rather than remove Respondent Brown froni his illegal position, the City continues to

operate a shadow Chain of Command within Division of Police wherein it is unclear who serves

as the executive head of the Depaa-hnent or how Respondent Brown has authority within the

Chain of Command. Rather than appoint Respondent Brown or Relator Captains to serve as

Acting Chief in Chief Nice's absence, Mayor Donald Plusquellic has been assigned to resolve

any issues that "require immediate attention." (Ex. M-2; Ex. M-3).

In an efibrt to defend the rank stiucture of the Division of Police and the integrity of the

Department, Relators filed the instant request for writ of quowaz`ranto on February 13, 2013.

Thereafter, Respondent Brown filed an Answer and a Motion for Judginent on the Pleadings and

the City filed a Motion to Intervene. On June 5, 2013 this Court denied Respondent Brown's

Motion for Judginent on the Pleadings and granted the City's Motion to Intervene. Pursuant to

this Court's order, on June 25, 2013, the Parties jointly filed Stipulations, Joint Facts and Joint

Exhibits. On the sanie date the Relators filed evidence; Respondent and Inteivenor filed
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evidence. On July 1, 2013, the Parties filed a Joint Motion for Leave to Clarify the Record as

well as a Joint Motion for Leave to Redact and Replace.

Despite the instant litigation, Respondent Brown's appointnleirt continues to disrupt the

Chain of Command of the Akron Division of Police. Rather than lawfully operate a functional

department, the City has elected to manage a shadow Chain of Command within the Division of

Police. Respondent Brown unlawfully serves as Acting Chief and defacto Deputy Chief In the

interest of justice, Respondent Brown must be ousted fiomthe public offices of Acting Chief and

Deputy Chief.

II. STATEM +;NT OF THE FACTS

A. THE ST'itUCTURE OF THE AKRON DIVISION OF POLICE PROHIBITS

UNCLASSIFIED CIVILIANS FROM SERVING WITHIN THE CHAIN OF

COMM AND.

Sections 67 and 68 of the City's Charter establish a Department of Public Safety and a

Division of Police, respectively. (Jt. Ex. A, p.24). Pursuant to Section 68, "[t]he police force

shall consist of a Chief of Police and such officers and employees as may be provided for by City

Council." (Jt. Ex. A, p.24). The Chief of the Division of Police

shall be in iminediate charge of said Division, shall have jurisdiction over
the Police Station and any substation which may be hereafter established,
and shall have eontrol over the stationing and transfer of all patrolmen and
other einployces constituting the Division of Police, under such rules and
regulations as the Mayor may prescribe.

The Mayor shall have the right, whenever authorized by council, to
appoint substitute or special patrolmen who shall not be considered in any
sense to be regular meanber of the Police Division and wbo need not be in
the classified service.

(Jt. Ex. A, p.24). Section 105 of the City Charter divides all positions into the unclassified and

classified service as follows:
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(1) The unclassified service shall include:

(a) All officers elected by the people.

(b) The Director and Deputy Directors of the Department of Public
Service.

(c) The Director and Deputy Directors of Finance.

(d) The Director of Law, the Deputy Directors of Laiv and the Assistant
Directors of Law.

(e) The Director and Deputy Directors of Planning and Urban

Development appointed after November 15, 1990.

(f) The members of all appointed boards or commissions, and advisory
boards.

(g) The Secretaries and assistants to the Mayor.
(h) The Deputies to the Mayor.

(2) The classified service shall comprise all positions not specifically included by
this Charter in the unclassified service.

(Jt. Ex. A, p.39). Respondent and Intervenor claim that the City has appointed several

individuals to serve as unclassified "Assistants to the Mayor." (Miller-Dawson Aff. T" 4).

However, RespondentBrown is uniquely situated as the only Assistant to the Mayor who serves

at the "direction of the Chief of Police."2 (Miller-Dawson Aff. ^( 4(a)).

City Ordinance 409-2012 is an enabling ordinancethat creates, establishes, and

reorganizes all departments, offices, bureaus, divisions and positions in the classified service of

the City. (Jt. Ex. B, p.1). The classified rariking positions within the Division of Police consist

of the following: Police Chief; Police Deputy Chief, Police Captain, Police Lieutenant, Police

Sergeant, Police Officer. (Jt. Ex. B, p.28). All other positions (Account Clerk, Crim AnaIyst,

Heath Education Specialist, Law Enforcement Planner, Safety Communications Teclulician,

Safety Communications Supervisor and Secretary) within the Division of Police are civilian

2 George Romanoski allegedly served as coordinator of the City's Safety Communications
Center. The City claims Mr. Romanoski managed police personnel, including supervisors, as
well as civilian employees. (Miller-Dawson Aff. ¶ 4(g)). However, the Organization Chart for
the Division of Police shows that the Combined Communication Center now falls into the Chain
of Command under the Communications Sub-Division. (Ex. Z, p.16),
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(non-sworn) positions. (Jt. Ex. B, p.29). No position with the title "assistant chief of police"

exists within the Division of Police either as a sworn classified officer or an unclassified civilian

employee.

The City has proscribed Rules and Regulations for the Division of Police pursuant to

Charter Section 68 which allows for "rules and regulations as the Mayor may prescribe." (Jt. Ex.

A, p.2). I'he Department's Rules and Regulationsdefine several terms relevant to the instant

inatter:

• Chain of Command: the unbroken line of authority from the Chief of
Police downward through a single su.bordinate at each level of command
to the level of execution. (Jt. Ex. C, p.6).

• General Order: permanent written orders issued by the Chief of Police.
(Jt. Ex. C, p.6).

• Line Supervisor: the supervision by a ranking officer of a subordinate
under his direct comniand. (Jt. Ex. C, p.6).

• Officer Channels: through the liands of the ranking officers in the chain of
command. (Jt. Ex. C, p.6).

+ Order: an instiuction or directive, either oral or written, given by an officer
of higher rank to a subordinate. (Jt. Ex. C, p.6).

• Acting: temporary in a position to which a meniber is not ordinarily
assigned, usually in a position of higher rank. All the authority,
responsibilities and duties of the position rest with the acting member. (Jt.
Ex. C, p.7).

• Captain: officer in charge of a bureau, section, detail, or other such unit or
shift as the Chief of Police may direct. (Jt. Ex. C, p.7).

^ Chief of Police;the executive head of the Police Department.(Jt. Ex. C,
p.7).

+ Commanding Officer: a supervisor above the rank of Sergeant who
command a subdivision, bureau, section, shift, unit or special detail of the
police division. (Jt. Ex. C, p.7).
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• Deputy Chief of Police/Major: seives as cominander of a police
subdivision and can assume the duties of the Chief of Police if assigned to
do so during the absence of the Chief of Police. (Jt. Ex. C, p.7).

• Lieutenant:officer in charge of a bureau, section, detail, or other such unit.
(Jt. Ex. C, p.7).

• Police Reserve Officer: trained civilian volunteers witli full police
authority under the control of the Police Division who are available for
emergency dutv. (Jt. Ex. C, p.7).

• Rank: the order of position in job classification of the Police Division.
The titles of the ranks are: Chief of Police; Deputy Chief of Police/Major;
Captain; Lieutenant; Sergeant; Police Officer. (Jt. Ex. C, p.7).

• Subdivision Commander: a Deputy Chief, or his/her designated
replacement, assigned by the Chief of Police to command a subdivision.
(Jt. Ex. C, p.7).

• Rules and Regulations: directions issued by the Chief of Police, with the
approval of the Mayor, defining the police puipose, duties, and conduct of
all members and employees of the Police Division. (Jt. Ex. C, p.9).

Police Department Rule 500.13 provides that police officers may be subject to discipline for

failing to obey lawful orders or deliberately refusing to obey lawful orders. (Jt. Ex. C. p.19). I.n

other words, the "Chain of Command" in the Division of Police is clearly delineated to begin

with the Chief and move down the ranks of the sworn civil service employees. The Chain of

Command does not include "Assistant Chief of Police"or "Assistant to the Mayor."

All active police officers in the Division of Police have a three- or four- digit

identification number. (Zampelli Aff. ^ 18; Daugherty Aff. T, 19). All reserve police officers

liave a four-digit identification number which begins with the number five (5). (Zampelli Aff.

18; Daugherty Aff. '"( 19). Active police officer identification numbers are utilized to identify

police officers in the nornlal course of police business: identification numbers are used in

Firearms Review Board Reports, (Ex. R); overtime approval forms, (Ex. T); requests for

secondary employment, (Ex. V-2); and, among others, training request forms. (Ex. U).
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Likewise, the Division of Police maintains a seniority list of sworn police officers in the

classified service. This Iistis known as an "S-List." (Jt. F. 15). The S-List assigns all sworn

supervisors an S-Nuniber wliich identifies the officer's rank within the Chain of Command.

(Calvaruso Aff. T 10; Daugherty Aff. Ti 10; Prebonick Aff. T 10; Sullivan Aff. 1110; Trundle Aff.

10; Zampelli ¶ 10).

The instant matter concerns the perfor-mance of duties of an Acting Chief of Police and

Deputy Chief. The facts show Relator Captains have a good faith claim of entitleinent to both

positions as discussed herein.

1) Relator Captains have made a Good Faith Claim of Entitlement to the
Public Office of Acting Police Chief.

James Nice is currently the City's Chief of Police and has held that position since on or

about June 6, 2011. (Jt. Fact 12). In his position, Chief Nice is the executive head of the

Division of Police and holds the highest rank classification within the Division of Police. (Jt. Ex.

C, p.7). As such, Chief Nice is at the top of the Chain of Command. (Jt. Ex. C, p.6). An acting

officer serves "in a position to wllich a member is not ordinarily assigned, usually in a position of

higher rank. All the authority, responsibilities and duties of the position rest with the acting

rneznber.g" (Jt. Ex. C, p.7). Indeed, an individual "temporarily filling the position of a supervisor

in an acting capacity shall be vested with the authority and responsibility of the supervisory

officer whose position he / she is filling." (Jt. Ex. C, p.20).

From time to time, Chief Nice has issued Chief"s Directives designating a Police C`aptain

as Acting Chief of Police during his temporary absences. (Jt. Fact 13). Pursuant to the Rules

and Regulations, when an individual is designated Acting Chief, all roles and responsibilities

assigned to the Chief are the responsibility of the Acting Chief. The following chart reflects

Chief Nice's Directives designating a Police Captain as Acting Police Chief:
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Likewise, on or about September 15, 2011, while serving as Acting Chief of Police, Captain

Prebonick assigned Captain Zampelli to serve as Acting Chief of Police on Septeniber 17 & 18,

2011. (l/R Nice Ex. 5). Because there were no Deputy Chiefs in the Division of Police cluring

this time, these Directives complied witlt the Division of Police Chain of Command. (See

Calvaruso Aff. ¶ 7; Daugherty Aff. 1^ 7; Prebonick Aff. ¶ 7; Sullivan Aff:T 7; Trundle Aff: 7;

Zampelli Aff. 117).

On or about February 5, 2013, Police Chief Nice issued a Directive officially assigning

CharlesBrown-an unclassified civilian einployee-to serve in the Chiefls position thereby

giving Respondent Brown the authority to exercise all of the Chief's roles and responsibilities.

Respondent Brown was assigned to serve as the Acting Chief of Police from 5:00 p.m. Monday,

February 11, 2013 through 5:00 p.m. Friday, Febi'uary 15, 2013. (Jt. Ex. I).
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Following Respondent Brown's term as Acting Chief and since the Relators filed the

instant complaint, Chief Nice has refused to appoint an Acting Chief during his absence.

Instead, Chief Nice has ordered "During my absence . . . any issues that arise that require

iminediate attention are to be directed to Mayor Donald L. Plusquellic." (Calvai-uso Aff. ¶ 16;

Daugherty Aff. 16; Prebonick Aff. T 16; Sullivan Aff.Ti 16; Trundle Aff. 16; Zampelli Aff.

16; Ex. M-2; Ex. M-3). In these instances the Division of Police has lacked an "executive head."

Indeed, no par-ty has provided any evidence regarding who serves at the top of the Chain of

Conlmand in these circumstances.

As Relator Captains have consistently served as Acting Police Chief in compliance with

the Chain of Command, they have lnade a good faitlr claim to serve as Acting Police Chief in

place of Respondent Brown.

2) Relator Captains have made a Good Faith Claim of Entitlement to
Serve as defacto Deputy Chief.

The Akron Civil Service Commission has a job description for the classified position

Police Deputy Chief. (Jt. Ex. D). The position is defined as a management position responsible

for policy development, goal setting and team building. The description states that the Deputy

Chief exercises considerable independent responsibility for planning and directing police

activities. In addition, the description includes several job characteristics and qualifications:

representing the Police Chief at various public and private functions; assisting the Police Chief in

all aspects of rnanageznent of the Division of Police; planning and directing all activities of one

or more subdivisions of the Akron Division of Police; assisting in the creation, iinplementation

and revision of departmental goals, objectives and policies; acquiring knowledge of current

trends and innovations in law enforcement and recommends implementation for the efficient and

effective delivery of public service and xnanagenlent objectives; participating in the development
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and administration of the division budget and forecasting necessary to staff and equip the

Division of Police; engaging in public speaking; acting as a liaison with other law enforcement

and judicial agencies, government officials, community groups and general public; responding to

incidents and emergencies as needed; performing leadership and other managerial duties in direct

assistance to the Police Chief and Mayor; perfonning related work as required; serving as Acting

Police Chief as assigned. (Jt. Ex. D).

During Chief Nice's tenure as Chief of the Division of Police, the City has not employed

any Deputy Chiefs. (Calvaruso Aff. 1; 7; Daughei-ty Aff. T 7; Prebonick Aff: ¶ 7; Sullivan Aff. ¶

7; Trundle Aff. ^ 7; Zampelli Aff. ¶ 7; see also Ex. Z, p.1 R). The current S-List, issued on

January 22, 2013, shows that the Deputy Chief positions are vacant. (Jt. Ex. H).

In the absence of Deputy Chiefs, Relator Captains have fulfilled the Deputy Chiefs' job

duties. Pursuant to the Chain of Command the job duties of the Deputy Chiefs fall to the

Captains. For example, Relator Captains have regularly served as the Acting Chief of Police.

(See I/R Nice Ex. 1-13). Of course, Relator Captains respond to einergencies as needed.

Likewise the Rules and Regulations state that the three subdivisions of the Division of Police

(Uniforzn; Services and Investigative) are to be commanded by a Deputy Chief. (Jt. Ex. C, p.6).

Relator Captains have supervised, directed and controlled one or more subdivisions of the

Divisivn of Police: Captain Zampelli serves as the acting Services Sub-Division Commander and

has scrved in that capacity since March 3, 2009, (Zampelli Aff. ¶ 21); Captain Daugherty has

served as the acting Commander of the Investigative Sub-Division. (Ex. Z, p.13). Relator

Zampelli was also responsible for overseeing the hiring of new Division of Police employees in

his role as acting Commander of the Services Sub-Division. (Zampelli Aff. ¶ 25). Captains

regularly assist the Chief with management of day-to-day functions of the department. Relator
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Captains and other sworn supervisors hold regular morning meetings with Chief Nice. During

these regular meetings confidential and sensitive police infog-ination is discussed. (Daugherty

Aff. ^ 1 8).

In lieu of Deputy Clliefs, Relators have also been responsible for administering command

level-responsibilities within the Chain of Command. For exainple, overtime was exclusively

approved within the Chain of Command: an employee's immediate supervisor certifies that an

officer worked overtime; thereafter, the supervising Sub-Division Commander (typically a

C,aptain and occasionally a Lieutenant) approves the overtime request. (Daugherty Aff. '[^ 21).

Similarly, requests for training were approved exclusively within the Chain of Command: an

officer would make a training request; the subdivision conzniander would make a

recommendation regarding the training; the Services Sub-Division Commander would determine

whether funding is available for the requested training; finally, the Chief would make a final

decision to approve or disapprove the training. (Zampelli Aff. ¶ 26).

Relator Captains have served as members of the Firearms Review Board pursuant to the

Rules and Regulations. I'he Rules and Regulations require a Board review "each incident in

which a firearm is discharged deliberately orunintentiona.lly." (Jt. Ex. C, p.14). In the absence

of Deputy Chiefs, only Captains have been assigned to the Firearms Review Board. Izldeed, only

classified supervisors within the Chain of Command of the Division of Police have served as

menibers of the Firearms Review Board. (Daugherty Aff. 20; Prebonick Aff. ¶ 22).

As Relator Captains have consistently fulfilled the job dutaes of the Deputy Chief, they

have inade a good faith claim to serve as and fulfill the duties of Deputy Chief in place of

Respondent Brown.
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B. CIVIhIANCHARLEs BROWN UNLAWFULLY SERVES WITI-IINTHE CHAINOF

COMMAND As ACTING CHIEF AND DE FACTO DEPUTY CHIEF.

Charles Brown iormerly sewed as a Police Licutenant within the Division of Police until

his resignation on January 12, 2013. (Jt. F. 8). Effective January 13, 2013, the Mayor of the

City of Akron appointed Respondent Brown to serve as Assistant to the Mayor pursuant to

Section 105 of the City Charter. (Jt. F. 9). Respondent Brown also took an oath to serve as a

Reseive Police Officer-a "trained civilian volunteer," (Jt. Ex. C, p.7)-for the City. (Jt. F. 10;

Jt, Ex. K). Upon Respondent Brown's appointment the City sent "Notice of Peace Officer

Appointment" to the Ohio Attnrney General indicating Respondent Brown was appointed as a

"City ; Municipality Auxiliary i Reserve / Special" officer pursuant to R.C. 737.051. (Jt. Ex. L).

The C.ity's public image of Respondent Brown connotes that Respondent Brown is a

command-level officer with the Chain of Command. Since his appointment Respondent Brown

has been referred to as "Assistant Chief of Police." (Jt. F. 11). Indeed, Chief Nice's Secretary

sent correspondence to all Division of Police personnel confirming Respondent Brown's "formal

title is Assistant Chief of Police." (Ex. N-1). Local media refer to Respondent Brown as

"Assistant Police Chief CharlesBrow." (Ex. X). Respondent Brown has been regularly

categorized as a member of the Chief's office. (See Ex. U). However, the position "Assistant

Chief of Police" does not exist.either in the classified service or the unclassified service, in

Akron. In addition, there is no position knowni as the "Assistant Chief of Police" within the

sworn ranks of the Division of Police. (See Calvaruso Aff.¶ 9; Daugherty, Aff. ¶ 9; Prebonick

Aff. ¶ 9; Sullivan Aff. ¶ 9; Trundle Aff. ¶ 9; Zampelli Aff. ¶ 9).

The non-existent "Assistant Chief of Police" position appears to originate in

correspondence sent from the City to the Ohio Police and Fire Pension Fund ("OP&F"). Months

prior to Respondent Brown's appointment, Cheri Cunninghaln, the City's Director of Law. sent
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correspondence to OP&F inquiring whether an unclassified assistant cbief of police could

continue menlbership in OP&F. Specifically, the City explained to OP&F that the City desired

to appoint then-Lieutenant Brown to "seive as Assistant Chief of Police." The City described

Respondent Brown's potential-new job to include:

... performance, Ieadership, and administrative duties in the direct
assistance of the Police Chief, and serving in the role of the Chief in his
absence. Mr. Brown will niaintain his peace officer credentials while
serving in this position. This job is not provisional, seasonal or tenrporary.

(Ex. 0-2, p.3; see Ex. P-1; Muskovitz Aff. 5(a)). In addition, Ms. Cunningham attached a

"Summary of Job Duties" describing the duties of the Assistant Chief of Police. (Ex. P-1). As

described in the City's "Summary of Job Duties," Respondent Brown is responsible for the

following duties:

• Representing the Police Chief, Mayor and City of Akron at various public
and private meetings and events.

• Assisting the Police Chief in the supervision and direction of all Police
Department functions.

• Monitoring the daily operations of the Police Department.

• Developing, recommending and / or instituting policies with the Chief of
Police to maintain or improve the Department's effectiveness, efficiency
and customer service.

• Reviewing and providing guidance on administrative investigations and
personnel issues.

• Analyzing data and information to evaluate departmental activities to
determine effective allocation of resources.

• Communicating with the media, public and einployees.

• Taking police action, if necessary.

• Perfoi-ming related duties as required by the Chief of Police and Safety
Director.
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(Jt. Ex. E). In response to the City's inquiry, OP&F replied that "based on the information"

provided by the City "the position does meet the criteria for OP&F membership."3 (Ex. 0-2, p.5;

Muskovitz Aff.5b; 13rown Aff.^,, 9). Upon receipt of the City's inquiry to OP&F and OP&F's

response, on or abotrt April 3, 2013, Relators' counsel,Susannah Muskovitz, sent

correspondence to OP&F challenging Respondent Brown's eligibility to maintain his

membership in OP&F. (Muskovitz Aff. 1( 6; Ex. P-2). In correspondence, Ms. Muskovitz

compared Ms. Cunningham's correspondence with OP&F and the City's statements made in

pleadings before this Court4:

Ms. Cunningham's Correspondence with The City's claims made in Supreme Court
OP&F Case Number 2013-0280

_
Mr. Brown "will seive as Assistant Chief of Mr. Brown was appointed to the unclassified
Police." (t;x. A). position titled "Assistant to the Mayor," and

does not se1-ve as "Assistant to the Chief."'

(City Answer, 4118). Mr. Brown was "hired as
an Assistant to the Mayor, who delegated to
Brown the responsibility of assisting the Chief
of Police." (City Motion for Judgment on the

Pleadings> p.4).
---------------- - -=---- ---- --

This job is not provisional, seasonal or Mr. Brown was temporarily assigned to serve
temporary. (Ex. A). as Acting Police Chief. (Citv Motion for

Judgment on Pleadings, p.8, 15).

Mr. Brown will serve in the "role of the Chief Mr. l3rown served as Acting PaliceChief from
in his absence." (Ex. A). February 11, 2013 until February 15, 2013.

Thereafter, Mr. Brown has not been designated
Acting Chief. (City Motion for Judgment on
the Pleadings, p.5).
Akron Police Chief James Nice was absent
from March 9, 2013 until March 17, 2013.
However, Mr. Brown did not serve in the role

----- - of the Chief during his absence. (Ex. H).- -------------------- --------------------
Ms. Cunninghaln attached a summary of job The City denies that Exhibit B is a`;job

duties. (Ex. B). 1 description" for Mr. Brown's current position,

Respondent Brown admits that he continues to be a member of OP&F. (Brown Answer ^ 18).
4 The citations referenced in this chart refer to documents attached to Ms. Muskovitz's April 3,
2013.correspondence. They do not correspond with the citations submitted to this Court.
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(City Answer, T 19-20).
Mr. Bi•own's job duties include the following: T'he City denies Mr. Brown "has been working
Assisting the Police Chief in the supervision in the Division of Police and assuming the
and direction of all Police llepai-tment authority of a ranking sworn police officer,
functions; Monitoring the daily operations of below the rank of Chief and above the ranks of
the Police Department; Developing, Police Captain, Police Lieutenant, Police
recommending and r` or instituting policies with Seraeant, and Police officer." (Citv Answer. T
the Chief of Police to maintain or improve the 26).
Department's effectiveness, efficiency anci
customer service; T'aking police action, if
necessary. (Ex. B).

(Ex. P-1). On or about May 10, 2013, Ms. Cunningham responded to OP&F simply claiming

that the allegations in Ms. Muskovitz's April 3 correspondence were "not true or accurate." Yet,

the City did not rebut any of the facts presented by Ms. Muskovitz. (Ex. P-2). On or about June

7, 2013, OP&F sent correspondence stating the City "confirmed" the facts provided to OP&F in

November, 2012. OP&F explained that it would "await the Court's resolutioil" of the instant

dispute before reconsidering RespondentBrown's membership status. (Ex. P-3). In response to

this action the City now claims this "Summary of Job Duties" is not a"job description", per se

but is merely a document whicll was submitted to OP&F in order to determine whether

Respondent Brown could continue to be a member of OP&F in the event Respondent Brown was

appointed as Assistant Chief of Police. (Brown Aff. ¶ 9).

The facts in the instant matter clearly confirni that Respondent Brown serves as an

unclassified civilian, but unlawfully works inside the Chain of Coinm.and of the Division of

Police. The facts clearly show Respondent Brown served as Acting Chief and continues to serve

as de.fcccto Deputy Chief.

1) Respondent Brown Unlawfully Served as Acting Chief.

There is no doubt that Respondent Brown unlawfully served as Acting Chief. On or

about February 5, 2013, Police Chief Nice issued a Directive officially assigning Respondent
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Brown to serve as Acting Chief of Police from. 5:00 p.m. Monday, February 11, 2013 through.

5:00 p.m. Friday, Febi-uary 15, 2013. (Jt. Ex. I). As Acting Chief, Respondent Brown was

assigned and perfornied the roles and responsibilities of the Police C.hief.(Jt. C, p. 6-7). Even

though Respondent Brown is a civilian outside the Chain of Command, Chief Nice's February 5

order inserted Respondent Brown at the top of the Chain of Command as the head executive of

the Division of Police. Indeed, Respondent Brown exercised the authority of the Chief while

serving as Acting Chief. Respondent Brown issued C;hief'sDirective2013-CD-12 on February

13, 2013 reassigning officers in the Training Acadezny to the Uniform Sub-Division. (Ex.1V1-1),

In light of the instant matter, rather than continue to appoint Respondent Brown to serve

as Acting Chief or appoint any Captain to serve as Acting Chief, the City has elected to operate

the Division of Police without a lead executive in the event the Chief is absent. On or about

March 8, 2013, Chief Nice issued a Chief's Directive stating Mayor I3onalcl L. Plusquellic would

be responsible for "any issues that arise that require immediate attention" during Chief Nice's

absence from March 9, 2013 through March 17, 2013. (Ex. M-2). Likewise, on or about May

13, 2013, Chief Nice issued a Chiefs Directive stating Mayor Donald L. Plusquellic would be

responsible for "any issues that arise that require immediate attention" during Chief Nice's

absence from May 14, 2013 through May 21, 2013. (Ex. M-3). Pursuant to Chief Nice's1Vlarch

8 and May 13, 2013 Directives it is entirely unclear who is in command of the Division of

Police.

The facts clearly show that Respondent Brown has served as Acting Chief.

2) Respondeitt Brown Unlawfully Serves as de facio Deput,yChief.

On January 17, 2013, days after Respondent Brown's appointment the City issued a

revised S-List assigning Respondent Brown S-Number S-2. (Jt. Ex. F). Although civilians are
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never issued S-Numbers and are not listed on the S-List, Respondent Brown was placed within

the Chain of Command immediately after the Police Chief and superior to Police Captains,

including Relators. (Calvaruso Aff. ¶ 10-11; Daugherty Aff ¶ 10- 11; Prebonick Aff ¶ 10-11;

Sullivan Aff. ¶ 10-11; Trundle Aff. ¶ 10-11; Zatnpelli Aff. '¶ 10-11). Indeed, the S=Nun7her S-2

is reserved for a Deputy Chief (See Jt. Ex. H). On January 22, 2013, the City issued a revised

S-List; Respondent Brown was not included anywhere on the City's revised S-List. (Jt. Ex. H;

C::alvaruso Aff. ¶ 12; Datagherty Aff. ¶ 12; Prebonick Aff. ¶ 12; Sullivan Aff. ¶ 12; Trundle Aff: ¶

12; Zampelli Aff. ¶ 12). Chief Nice now claims the S-List was "corrected"toremove

Respondent Brown's name from the S-List. (Nice Aff ¶ 11). However, the January 17 S-I,ist

was only revised after Susannah Muskovitz, counsel for Relators, sent correspondence to Patricia

Ambrose-Rubright, the City's Director of Labor Relations and Assistant Director of Law, stating

that Respondent Br.own's position on the January 17 S-List placed a civilian "within the Chain of

Command below the rank of Chief and above the raizks of I?eputy Chief and Captain." (Jt. Ex.

G, p.2).

Since Respondent Brown's appointment as Assistant to the Mayor; after January 22,

2013 when he was removed from the S-List; and, after Respondent Brown's service as Acting

Chief, Respondent Brown has continued to work within the Division of Police assuming the

authority of a ranking sworn police officer, below the rank of Chief and above the ranks of

PolieeCaptain, Police Lieutenant, Police Sergeant, and Police Officer. This has created

enozxnous disruption withitlAkron's Division of Police because it means that an unclassified

civilian employee, who was hired as an Assistant to the Mayor, has been inserted within the

Police Chain of Co7nmand. (See Calvaruso Aff. ¶ 13; Daugherty Aff. ¶ 13;11'rebonick Aff. ¶ 13;

Sullivan f1ff.¶ 13; Trundle Aff.¶ 13; Zampelli Aff. 1] 13). A litany of examples illustrate that
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Respondent Brown has been inserted into the Chxain of Command as the cle facto Deputy Chief

even though Respondent Brown is an unclassified civilian employee.

Respondent Brown has attempted to maintain control he once held within the rank

structure even though he is now outside the Chain of Command. Prior to his resignation,

Respondent Brown served as the Lieutenant tasked with overseeing the Office of Community

Policing, including the Office of Community Relations, within the Division of Patrol Operations.

In this capacity then-Lieutenant Brown reported directly to Captain Calvaruso in accord with the

Chain of Command. (Calvaruso Aff. !( 19.) Prior to Respondent Brown's resignation, Sergeant

Eric Wells, a supervisor in the Office of Community Relations, reported to then-Lieutenant

Brown within the Chain of Command. On or about January 16, 2013, Respondent Brown

indicated that he would continue to oversee the Office of Community Relations even though he

no longer served within the Chain of Coinmand. (Calvaruso Aff. T 20; Ex. Y). Indeed,

Respondent Brown has issned several orders to Sergeant Wells even though he is a civilian

employee. (Ex. Y). Because Respondent Brown is no longer within the Chain of Command of

the Division of Police his orders and directions are disruptive to the Department and interrupt the

Chain of Command. (Calvaruso Aff. T 20).

Respondent Brown has interrupted the Chain of Command by utilizing the resources of

the Division of Police without providing notification through the Chain of Command. For

example, on or about June 5, 2013, the Division of Police partnered with the Akron Public

Schools and other groups to hold a "fake flash mob." (Ex. X). After reviewing a news article

related to this event Captain Calvaruso learned that several officers in the 1'atrol Operations

Division, specifically the Office of Community Policing-within Captain Calvaruso's Chain of

Command-were involved in this event. However, Captain Calvaruso was not aware that this
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event took place or that officers working in his Division were involved in this event until lle read

a news article describing the event in the AItiYon Beacon Joitr-rtal. (Calvaruso Aft: T21).

Respondent Brown now takes part in several activities traditionally performed by Deputy

Chiefs and Captains (in the absence of Deputy Chiefs) in accord with the Chain of Command.

For example, the Rules and Regulations require subdivision commanders to serve as members of

the Fireai-ins Review Board. Since his appointment Respondent Brown has regularly signed

Findings and Recommendations of the Fireanns Review Board whieh are addressed to Chief

Nice. Respondent Brown signs under the title "Assistant Chief C.A. Brown."' (Ex. R).

Likewise, overtime is approved pursuant to the Chain of Command. (Daugherty). However,

since his appointment Respondent Brown has regularly approved overtime requests, signing

"A.C. Brown" in place of the "sub-division commander." (Ex. T). Further, training requests are

regularly approved through the Chaiil of C:ornmand. (Zampelli Aff. 1126). Nonetheless, since

his appointn7ent Respondent Brown has regularly approved overtime requests, signing "A.C.

Brown" in place of the "Chief Signature." (Ex. W). Respondent Brown'swork as amember of

the Firearms Review Board as well as his approval of training and overtime requests is clear

evidence that Respondent Brown serves within the Chain of Conlmnd as the de./acto Deputy

Chief.

Chief Nice has even retaliated against supervisors who allegedly refuse to honor

Respondent Brown's authority within the Chain of Command. On or about Febr-uary 8, 2013

Respondent Brown approached Captain Prebonick to discuss Respondent Brown's appointment

to serve as an unclassified civilian. Respondent Brown asked Captain Prebonick about his recent

appointment. To wit, Captain Prebonick replied he would work with Respondent Brown in the

sanie manner as he worked with then-Lieutenant Brown in when he was within the Chain of
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Command; Captain Prebonick did not state that he would not work with Respondent Brown.

(Prebonick Aff. ¶ 19). On the same date. Chief Nice reinoved the Departrnent of Planning,

Research and Development from Captain Prebonick's Chain of Command and assigned the

Department to Lieutenant Richard Edwards. (Prebonick Aff. 1120). Chief Nice wrote to Captain

Prebonick, "I am hoping that you will begin honoring the Mayor's assigrunenf of Charles

[Brown] in the future." (Ex. Q). Upon receipt of this email Captain Prebonick contacted Chief

Nice and stated he [Captain Prebonick] was not unwilling to work with Respondent Brown.

Shortly thereafter, Chief Nice verbally informed Captain. Prebonick that he would retain

supei-vision of the Department of Planning, Research and Development; however, Chief Nice has

not formally rescinded his February 8, 2013 email re-assigning the Departinent of Planning,

Research and Development. (Prebonick Aff. ¶ 21). In other words, Chief Nice will not hesitate

to revoke an officer's supervisoiy authority in the event Respondent Brown's position in the

Chain of Command is disrespected.

Respondent Brown's own actions show that he serves within the Chain of Command of

the Division of Police. The Division of Police maintains a procedure for secondary police

employtnent opportunities wherein both active and reserve police officers are eligible for police

employment. (Ex. V-l; Zampelli Aff. ¶ 20). Captain Zampelli has approved requests for

secondary employtnent in his capacity as acting Services Sub-Division Commander since March

2009. During Captain Zampelli's time approving requests for secondary police employment, no

reserve officer has ever secured secondary police employment as a contact officer and / or

supeivisor. `(Zampelli Aff ¶ 21). Indeed, oiily active officers-not reserve officers-are

In the context of secondary police employment a contact officer and / or supervisor is
responsible for scheduling work at a secondary jobsite and serves as a liaison between the
Division of Police and the secondary employer. (Zampelli Aff. ¶ 20).
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eligible to serve as contact officers and / or supervisors. (Zampelli Aff. ^ 22). Further, reserve

officers do not request secondary jobs-reserve officers are assigned to secondary employn-ient.

(Zainpelli Aff T 21). On or about April 10, 2013 Respondent Brown submitted a request for

approval of secondary emplovinent specifically asking to perfonn "investigations and

supervisory" work with the Akron Metropolitan Flousing Authority ("AMI-IA"). (Zanlpelli Aff.

T,1 23). In his application Respondent Brown printed the AMHA / APD Security Roster sorted by

identification number and dated April 2, 2013. Respondent Brown used his active identification

number (828), rather than his reserve identification nutnber (5907) in his application. (Ex. V-2;

Ex. N-2). Captain Zampelli brought Respondent Brown's request for secondary enlploynlent to

Chief Nice's attention. To wit, Chief Nice stated he would determine whether to appz-ove

Respondent Brown's request for secondary employment. (Zampelli Aff. 23). Despite

prohibitions against reserve officers working as secondary employment contact officers and / or

supervisors, Chief Nice approved Respondent Brown's application. (Ex. V-2).

Respondent Brown is involved in coznznand-level activities even though he serves the

City as a Reserve Police Officer. On a regular basis, Captains azld other sworn supervisors have

a morning meeting with Chief Nice. During this ineeting police supervisors discuss confidential

and sensitive police information. Since his appointment as an unclassified civilian Respondent

Brown has attended several morning meetings. At several of these meetings Chief Nice has

excused all Captains and otlier sworn supervisors in order to meet with representatives of the

Department of Internal Affairs" to discuss ongoing confidential investigations. Respondent

Brown has not been excused. (Daugherty Aff.. ¶ 18). Likewise, as reflected in the Division of

Police Travel Log, Respondent Brown and Chief Niee both atten4ledan "FBI Active Shooter

6 The Division of Police's Office of Internal Affairs is formally referred to as the "Otfice of
Professional Standards and Accountability."
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I;xecutive Law Enforcement Conference" limited to "top command representatives that would be

responsible for overseeing a response to" active shooter events. (Ex. S-1; Ex. S-2; Zalnpelli Aff.

T 23).

The facts clearly show that Respondent Brown is a de facto Deputy Chief.

III. LAW & ARGUMENT

This Court has long held that quo wari:anto is the exclusive method for "testing the

question of title to offce." State ex r•el. Maxwell v. Schneider, 103 Ohio St. 492, 134 N.E. 443

(1921); State ex rel. Battin v. BzEsh, 40 Ohio St.3d 236, 238-239, 533 N.E.2d 301 (1988); State ea°

rel. 13eitEr• v. Mcguire, 119 Ohio St.3d 384, 24(}8-Ohio-4536, 894 N.E.2d 680,120.

Writs of quo warranto are governed by the Ohio Constitution and Ohio Revised Code

Chapter 2733. The Ohio Supreme Court has original jurisdiction over writs of quo warranto.

Ohio Constitution, Article IV, Section 2(B)(1)(a). Pursuant to R.C. 2733.01:

A civil action in quo warranto may be brought in the name of the state:

(A) Against a person who usurps, intrudes into, or unlawfully holds or
exercises a public office, civil orrnilitary, or a franchise, within this state,
or an office in a corporation created by the authority of this state.

R.C. 2733.06 states:

A person claiming to be entitled to a public office unlawfully held and
exercised by another may bring an action therefor by himself or an
attorney at law, upon giving security for costs.

Further, R.C. 2733.08 provides:

When an action in cluo warranto is brought against a person for usurping
an office, the petition shall set farth the name of the person claiming to be
entitled to the office, with an averment of his right thereto. Judgment may
be rendered upon the right of the defendant, and also on the right of the
person averred to be so entitled, or only upon the right of the defendant; as
justice requires.
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For a writ of quo warranto to issue, a relator must establish 1) that a public office is being

unlawfully lield and exercised by respondent; and, 2) that the relator is entitled to the public

of'fice. State ex rel. Varraau v. Wenninger, 131 Ohio St.3d 169, 2012-Ohio-224, 962 N.E.2d 790,

^ 12; State ex rel: Zeigler- v. 'l,umhcar, 129 Ohio St.3d 240, 2011-Ohio-2939, 951 N.E.2d 405, J;

23; State ex f-el. A'ewell v. duc^son, 11.8 Ohio St. 3d 138. 2()08-Ohio-1965, 886 N.E.2d 846, ¶ 6.

The Ohio Supreme Court has held "a police officer of a municipal corporation is a public officer

and occupies a public office" for the purposes of a quo warranto claim. Stute ex rel. Brenders v.

Hall, 71 Ohio St.3d 632, 633, 646 N.E.2d 822 (1995); State ex i°el. McArthur v. DeSouza, 65

Ohio St.3d 25, 28, 599 N.E.2d 268 (1992); see State ex f•el. Milius v. Hirbe, 7 Ohio St.2d 104,

218 N.E.2d 438 (1966). The Akron City Charter establishes a Division of Police which is

composed of police officers of the following ranks: Police Chief, Police Deputy Chief, Police

Captain, Police Lietttenant, Police Sergeant, Police Officer. (Jt. Ex. B, p.28). Further, an acting

officer "shall be vested with the authority and responsibility of the supervisory officer whose

position heI she is filling." (Jt. Ex. C, p.20). As such, pursuant to R.C. Chapter 2733. all actiitg

and regular police officers-including the Acting Police Chief and Police Deputy Chief-hold a

public office.

In the instant matter, Relators have inade a good faith claim to serve in the public offices

of Acting Police Chief and Deputy Police Chief. This Court should issue a writ of quo warranto

ousting Respondent Brown from 1) the public office of Acting Police Chief, and, 2) the public

office de.facto Police Deputy Chief. 24



Proposition of Law #1: Relators have made a good faith claiin of
entitlement to serve in the public office ofActing Police Chief
and Deputy Police Chief.

The Revised Code states

When an action in quo warranto is brought against a person for usurping
an office, the petition shall set forth the name of the person claiming to be
entitled to the office, with an averinent of his right thereto. .Iudgnzent inay
be rendered LRpon the right of the defendant, and also on the riglit of the
person averred to be so entitled, or onlv z.tpon the right of the de, fendan2, as
justice requires.

State ex rel. Deiter v. McGuire, 119 Ohio St.3d 384, 2008-Ohio-4536, 894 N.E.2d 680, ^ 22

(emphasis original) (citing R.C. 2733.08). In order tohe completely suecessf-ul in a quo

warranto claim "a relator must establish. (1) that the office is being unlawfully held and exercised

by respondent, and (2) that relator is entitled to the office." State exrel. har°yxccu v. Wenninger,

131 Ohio St.3d 169, 2012-0hio-224, 962 N.E.2d 790,T 12; Stute ex rel. Zeigler v. 7umbar, 129

Ohio St.3d 240, 2011-Ohio-2939, 951 N.E.2d 405, ^ 23; State er rel. 1Vel+,el1 v. Jcrckson, 118

Ohio St.3d 138, 2008-Ohio-1965, 886 N.E.2d 846, ^ 6. A relator need not prove his own title

beyond all doubt, but his claim must be estahlished on good faith and reasonable grounds. State

exrel. Delph v. Barr, 44 Ohio St. 3d 77, 80, 541 N.E.2d 59 (1989). Relators' pleadings make a

good faith and reasonable claim of entitlement to office.

A good faith claim may be established even when a relator is not entitled to serve in a

public office. For example, in 1b'ewell, the relator was not entitled to the office of fire chief

because she "did not pass the promotional examination." Newell'16. Nonetheless, the relator's

:failure to establish her entitlement "did not preclude a writ of quo warranto." Id. Tj 8. Likewise,

in Delpla, this Court ousted a police chief from office even though none of the relators were

entitled to serve as police chief. Delph, 44 Ohio St.3d at 81.
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Relators make a good faith claim that they are entitled to sez-ve in the public office of

Acting Police Chief. Relators may lawfully be assigned to serve as Acting Police Chief because

they are members of the classified civil service. (See Calvaruso Aff ^ 7; Daugherty Aff. T 7;

Prebonick Aff. T, 7; Sullivan Aff. T, 7; Ti-undle Aff. *j 7; Zainpelli Aff. ^ 7). Further, Relators------

unlike Respondent Brown-are employees of the Division of Police, are within the Chain of

Command and may lawfully serve as Acting Police Chief. (Ex. A, p.2; Ex. B, p. 28-29). In fact,

the City's evidence shows that Chief Nice 11as regularly assigned many Relator Captains to serve

as Acting Police Chief. (See I;R Nice Ex. 1-14).

Likewise, Relators make a good faith claim that they are entitled to serve in the public

office of Deputy Chief. As classified civil servants Relators may lawfully be assigned to fiilfill

the duties of Deputy Chief. (See Calvaruso Aff. 114; Daugherty Aff. T 4; Prebonick Aff ¶ 4;

Sullivan Aff 1[ 4;Tz-undle Aff. ^( 4; Zainpelli Aff. Ti 4). Only classified civil servants may fill the

position of Deputy Chief pursuant to City Ordinance No. 409-2012, (Jt. Ex. B, p. 28), and City

Charter Section 105. (Jt. Ex. A, p.39). But for Respondent Brown's cZef acto service as Deputy

Chief; Relators-as the highest ranking metnbers of the Division of Police below the rank of

Chief-have assumed the responsibilities of the vacant Deputy Chief positions. For example,

Deputy Chiefs are responsible for commanding one or more subdivisions of the Division of

Police. However-in the absence of Deputy Chiefs-Captain Zampelli serves as the acting

Services Sub-Division Coniinander and has served in that capacity since March 3, 2009,

(Zainpelli Aff. *( 21); Captain Daugherty has served as the acting Commander of the

Investigative Stib-Division, (Ex. Z, p.13). Likewise-in the absence of Deputy Chiefs-Relator

Captains regularly serve on the Firearnis Review Board, (Daugherty Aff T 20; Prebonick Aff. T,

22); approve overtime requests within the Chain of Coznmand, (Daugherty Aff. T 21); and,
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approve requests for training within the Chain of Command. (Zampclli Aff ¶ 26),Relators are

entitled to eontinue fulfilling said responsibilitiesuntil a Deputy Chief is properly appointed

pursuant the City Chaiter and corresponding Civil Service Rules.

Even if this Court finds that Relators are not entitled to se7ve as Deputy Chief or Acting

Chief, the interest of justicerequires this Court to oust Respoi3dent Brown from the positions of

Acting Chief and de fczcto Deputy Chief Although Respondent Brown admits he is not part of

the classified service of the City of Akron, Respondent Brown denies that he is not part of the

rank structure of the Akron Police Department, (Brown Answer, ¶ 32, 36); denies that he cannot

seave as Acting Chief of the Akron Police Department, (Brown Answer, 1137); and, denies that

he cannotsez-ve as or fulfill the duties of the Police Deputy Chief of the Akron Police

Department. (Brown Answer, ¶ 38). The City seeks to evade its own Civil Service Rules. Like

in Dell)h-wherein a police chief was ousted from office even though none of the relators were

entitled to serve as police chief, Delpli, 44 Ohio St.3d at 81- Respondent Brown must be ousted

from office even if this Court finds Relators are not entitled to serve as Deputy Chief or Acting

Chief Because the instant writ of quo warranto is the Relators' exclusive remedy to test

Respondent Brown's claim to public Uff-zce, justice demands that judgment is rendered against

Respondent Browiz>

As the highest ranking otticersin the Division of Police below the rank of Chief, the

Relator Captains have made a good faith claim to their entitleinent to the office of Acting Police

Chief and to execute the duties of Police Deputy Chief:
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Proposition of Law #2: Respondent Brown, an unclassified civilian
appointed as an assistant to the Mayor of the City of Akron,
unlawfully held and exercised the office of Acting Deputy
Police Chief and must be ousted from the office of Acting
Deputy Chief.

It is beyond doubt that Respondent Brown held and exercised the public office of Acting

Police Chief. Chief Jaines Nice appointed Respondent Brown to serve as Acting Police Chief

from 5:00 p.m. Monday, February 11, 2013 through 5:00 p.m. Friday, February 15, 2013. (Jt.

Ex. 1). Indeed, Respondent Brown admits he served as Acting Police Chief during this time.

(Brown Answer ^ 27). Established pursuant to the City Charter, the Division of Police Rules and

Regulations grant an Acting Police Chief the powers and responsibilities.of the Chief of the

Division of Police. (Jt. C, p.6-7, 20). Indeed; Respondent Brown exercised his power as Acting

Chief as evidenced Respondent Brown's issuance of Chiefs Directive 2013-CD-12. (Ex. M-1).

Respoiident Brown's appointment as Acting Chief was unlawful. The City Charter

requires that the Division of Police consist of a "Chief of Police" and other officers and

eniployees as approved by City Council. (Jt. Ex. A, p.24). City Charter mandates that the Police

Chief be a member of the City's classified civil service. (Jt. Ex. A, p.39). Respondent Brown is

not a member of the classified civil service- Respondent Brown is an unclassified civilian.(Jt.

F. 9). As such, Respondent Brown illegally served as Acting Police Chief:

In the face of clear language of the City Charter requiring a classified civil servant to

serve as Police Chief, the City will likely argue that nothingprohibits the appointment of an

unclassified civilian employee to seive as Acting C.hief. This argument ignores the City Charter

and disregards the Division of Police Rules and Regulations granting an Acting Police Chief all

the powers and responsibilities of the Police Chief. (Jt. C, p.6-7, 20). No unclassified civilian

eznployee may serve as Acting Police Chief: Respondent Brown may not serve as Acting Chief;
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a retired Akron Police Officer may not serve as Acting Chief: Mayor Plusquellie may not serve

as Acting Chief Only a classified civil servant within the Division of Police Chain of Command

inay serve as Acting Police Chief.

Similarly, the City may argue that "Acting Chief' is not a separate public office within

the Division of Police. If the office of Acting Chief is not a separate office, what is it? The only

rational explanation is that it is a temporary assignment to the office of Police Chief. Following

this argument, the office of Acting Chief is the same office as the Police Cliief Respondent

Brown illegally held the public office of Acting Chief

The City may also claim that Relatorsd'zd not make a good faith claim to the office of

Acting Chief. Of course, as Respondent Brown recognizes, Relators have regularly-----and

legally--been assigned to serve as Acting Chief between June 6, 2011 and January 15, 2013. As

sueh, Relators have made a good faith claim to the office of Acting Chief.

Finally, the City may allege that the Relators' claim is moot because Respondent

Brown's term as Acting Chief took place several months ago or that Respondent Brown only

served as Acting Chief for a sliort period of time. However, both claims are distractions.

Respondent Brown has claimed that he may be reappointed as Acting Chief at any time. (Brown

Answer T 56). Further, if this Court dismissed the instant matter as moot, this Court would

effectively protect the City's decision to appoint.an unclassified civilian to serve as Acting Chief.

See State ex rel. Ziegler v. Zuinbar, 129 Ohio St.3d 240, 2011-Ohio-2939, 951 N.E.2d 405. In

Zufnbur, the respondent alleged a quo warranto claim was moot because the respondent was no

longer serving in the contested office. In fact, several successors had already been appointed to

and removed from the office. Id. at ¶ 13. However, this Court held,

the fact that there have been three successors since [tlle relator] does not
bar his quo warranto claim. If this were true, an appointing authority
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could insulate its improper removal of a public officer by appointing
multiple persons to the office in quick succession [sanetioning] an
unreasonable result.

Id. at¶ 13. The saine legal principal applies to the instant action: if this Court dismisses the

instant matter as moot, this Court would effectively sanction the temporary appointinent of an

unclassified civil servant to the office of Acting Chief and override the precedent set in Zuynbur.

Respondent Brow.n illegally held and must be ousted froin the office of Acting Cliief.

Proposition of Law #3: Respondent Brown, an unclassified civilian

appointed as an assistant to the Mayor of the City of Akron,
unlawfully serves the City of Akron within the Chain of
Command of the Akron Division of Police as a de. facto Deputy
Chief: Respondent Brown must be ousted from the office of de
facto Deputy Chief.

A. RESPONDENT BROWN SERVES AS A DE P,iCTO DEPUTY CHIEF.

The term "de facto"isdefined as "having cf:fect even though not formally or legally

recognized." Bla.ck's Luiv Dictioncrry 427 (7th ed. 1999). This Court has defined a de facto

officer "as one who, although not an officer in point of law, has the reputation of being the

officer he assumes to be and is accepted as such by those who deal with him." State ex rel.

Wittei-av. Fetguson, 148 Ohio St. 702, 70$, 76 N.E.2d 886 (1947); see State exrel. Huron Cty.

Pr•osecutcrs• v. Westerhold, 72 Ohio St.3d 392, 396, 650 N.E.2d 463 (1995). Respondent Brown

is a clefitcto Deputy Chief: 1) Respondent Brown has a reputation with the public and within the

Division of Police as a Deputy Chief; and, 2) Respondent Brown performs and is assigned the

duties of a Deputy Chief.
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1) Respondent Brown is Regularly Identified as a Deputy Chief.

The City presents Respondent Brown as a de facto Deputy Chief to the public and

internally within the Division of Police. Local media refer to Respondent Brown as "Assistant

I'olice Chief Charles Brown." (Ex. X). Chief Nice's secretary has explained to the entire

Division of Police that Respondent Brown's "formal title is Assistant C.hief of Police." (Ex. N-

1). Indeed, the City admits Respondent Brown is regularly referred to as "Assistant Chief of

Police." (Jt. F. 11).

Within the Division of Police, Respondent Brown is identified as a'`Chief." The City's

revision of the S-List-imrnediately after Respondent Brown was hired-shows that the City

intended that Respondent Brown seive as a Deputy Chief within the Chain of Cornznand of the

Division of Police. On or about January 17, 2013--not more than two days after hiring

Respondent Brown as an unclassified civilian-the City revised its S-List, assigning Respondent

Brown the rank of "S-2," the rank reserved for Deputy Chiefs. (Jt. Ex. F). Indeed, S-2 is the

second-highest rank in the Police Departinent, immediately below Chief Nice and above all other

classified officers. (See .Tt. Ex. H (noting there are four (4) vacant Deputy Chief positions which

would receive S-numbers S-2 through S-5)). There.is no doubt that upon his appointment in

January 2013, the City intended to place Respondent Brown at the top of the Chain of Command

immediately after the Police Chief and before the positions of PoliceDeputy Chief and Police

Captain. (See CalvarusoAff.¶ 11; Daugherty Aff. T 11; Prebonick Aff.^ 11;, Sullivan Aff. ¶11;

Trundle Aff. 1( 11; Zampelli Af1: Ti 11). 'Tlie City only removed Respondent Brown froni the S-

List after receiving notice fiom S-usannah Muskovitz that an unclassified civilian cannot serve

within the Chain of Command. (Jt. Ex. G). 31



Chief Nice has even retaliated against supervisors who allegedly refuse to honor

Respondent Brown's authority witizin the Chain of Commaild. Can or about February 8, 2013

Respondent Brown approached Captain Prebonick to discussRespondent Brown's appointznent

to serve as an unclassified civilian. Shortly after their conversation Chief Nice removed the

Departznent of Planning, Research and Development from Captain Prebonick's Chain of

Commancl. (Preboniek Aff. !, 20). Chief Nice wrote to Captain Prebonick, "I am hoping that

you will begin honoring the Mayor's assignment of Charles [Brown] in the future." (Ex. Q).

Chief Nice has not formally rescinded his February 8, 2013 email removing the Departinent of

Planning, Research and Development from Capt.aiil Prebonick's command. (Prebonick Aff. ¶

21).

As has becn shown, the City presents Respondent Brown as a ranking officer within the

Chain of Command both interna]Iy and extei-nally. The City claims neither Respondent Brown

nor the City have ever referred to Respondent Brown as a "Deputy Chief' and therefore

Respondent Brown is not a Deputy Chief: I-lowever; the City's semantics are a red herring. The

City could assign Respondent Brown any job title (e.g., police consultant, assistant to the mayor

or not-the-Deputy Chief), but the fact remains that Respondent Brown is presented as a"C.hief'

to the public and internally to the Division of Police.

2) Respondent Brown is Assigned and Performs the Duties of a Deputy
Chief.

A review of the evidence submitted shows Respondent Brown is assigned to serve as a

Deputy Chief and performs the duties of a Deputy Chief. In order to develop of full picture of

Respondent Brown's service as a Deputy Chief Respondent Brown's job duties and actions are

compared with the job description of a Deputy Chief.
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As a preliminary issue, the City has claimed that document presented as the "assistant

Chief of police sumnlary of job duties" is "not a job description," but was merely a document

submitteci to OP&F in order to deterinine whether Respondent Brown would reznain a men-iber of

OP&F in his unclassified employment. (Brown Aff T.11, 9). However, the "sunimary of job duties"

was provided to Relators' counsel in response to her request for a job description of Respondent

Brown's new position. (Jt. Ex. G). Further, if the summary of job duties is not a job description,

what is it, and why was it submitted to OP&F to describe the required duties of Respondent

Brown's position? At aminirnum, Joint Exhibit E is the best evidence of Respondent Brown's

assigned job duties-it is the only description of Respondent Brown's job duties despite repeated

requests.7 As such, Joint Exhibit E is used to evaluate Respondent Brown's job duties.

The City's "'Suznmary of Job Duties" for the Assistant Chief of Police and Respondent

Brown's actions collectively reflect the responsibilities the City has charged Respondent Brown

with executing. Several issues are discussed illustrating Respondent Brown is a defncto Deputy

Chief.

Assisting the Chiefwith manaQement and implementation of services.

A Deputy Chief is required to assist "the Police Chief in all aspects of management of the

Police Division." In addition a Deputy Chief "assists in the creation, implementation and

revision of departmental goals, objectives and policies" and "acquires knowledge of current

trends and innovations in law enforcement and recommends implementation -for the efficient and

effective delivery of public service and management objectives: '(Jt. Ex. D). Correspondingly,

Respondent Brown's sumnlar.y of job duties requires the Assistant Police Chief to assist "the

7 Further, it is odd that the City now attempts to distance itself from the Summary of Job duties
after preparing this document for a public entity----OP&F.
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Police Chief in the supervision and direction of all Pol`zce Department functions" and develop,

recommend and / or institute "policies with the Chief of Police to maintain or improve the

Departnient's effectiveness, efficiency and customer service." (Jt. Ex. E). Indeed, Respondent

Brown assists Chief Nice with the implementation of policy and management of the Division of

Police. On a regular basis, Captains and other sworn supervisors hold a morning meeting with

Chief Nice- Respondent Brown attends these coinmand-level meetings. During these meetings

confidential and sensitive police infdrmation is discussed. (Daugherty Aff. "¶ 18). At the

conclusion of several command-level meetings Chief Nice has excused all Captains and other

sworn supervisors in order to meet with representatives of the Depai-tinent of Internal Affairs to

discuss ongoing confidential investigations. Respondent Brown has not been excused.

(Daugherty Aff. T 18). Through these morning meetings Respondent Brown is privy to the day-

to-day operations, management and policy decisions of the Division of Police, as well as

confidential internal affairs investigations.

Respondent Brown has acquired knowledge of current trends in law enforcement during

his seivice as Assistant Chief. The Division of Police Travel Log shows that Respondent Brown

and Chief Nice both attended an "FBI Active Shooter Executive Law Enforcement Conference"

limited to "top command representatives that would be responsible for overseeing a response to"

active shooterevents.(E.x. S-1; Ex. S-2; Zampelli Aff. Tj 28). In attending the Active Shooter

conference Respondent Brown is acquiring knowledge of current trends in law enforcement. In

addition, by sending Respondent Brown to the Active Shooter conference the City further

portrays Respondent Brown as a "top command representative."
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Respondent Brown's approval of training requests shows that Respondent Brown actively

assists with management of the Division of Police. Training requests are regularly approved

through the Chain of Command. (Zanlpelli Aff. T 26-27). However, since his appointment

Respoiident Brown has regularly approved overtime requests, signing "A.C. Brown" in place of

the "Chief Signature." (Ex. W).

Further, Respondent Brown's supervision of the Division of Police's hiring process

illustrates that Respondent Brown assists with the management of the Division of Police. Prior

to Respondent Brown's appointment Captain Zampelli supervised the Division of Police's hiring

process in his role as the acting Services Sub-Division Commander. As part of this process

Captain Zampelli assigned a Sergeant to coordinate the background investigation component of

the hiring process. The Sergeant reported directly to Captain Zanipelli within the Chain of

Command. (Zampelli Aff: ¶ 24). In early 2013, the Division of Police comanenced the hiring

process. Again, Captain Zampelli began oversight of the hiring process, including background

investigations. However, at the early stage of the background investigation process Captain

Zanipelli became aware that Respondent Brown was also overseeing the hiring process,

including background investigations. In early April, 2013, during the course of a meeting with

several of his fellow Captains and Chief Nice, Captain Zampelli asked Chief Nice who (Captain

Zampelli or Respondent Brown) was responsible for overseeing the ongoing'hiring process-

including background investigations. Chief Nice responded that Respondent Brown was

responsible for handling background investigations and that Captain Zanipelli should report to

Respondent Brown. (Zampelli Aff. ^ 25). Indeed, both Respondent Brown and Chief Nice

adnlit that Respondent Brown manages the Division of Police's hiring process. (Brown Aff. 6;

Nice Aff.'f( 5).
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Respondent Brown assists Chief Nice in all aspects of management of the Division of

Police; assists with the creation, implementation and revision of departmental goals, objectives

azid policies; and, acquires knowledge of current trends in law enforcement. Respondent Brown

is a cle fcrcto Deputy E.'hief.

Planning, and directing activities of subdivisions.

A Deputy Chief is required to plan and direct the "activity of one or more subdivisions of

the Akron Police D'zvision." (Jt. Ex. D). Respondent Brown's job duties require that he monitor

"the daily operations of the l'olice Departznent:"' (Jt. Ex. E). Respondent Brovm's actions make

clear that he is able to direct the activities of the various subdivisions of the Division of Police.

Respondent Brown has attempted to maintain and expand the control he once held within

the rank structure even though he is now outside the Chain of Coinmand. Prior to Respondent

Brown's resignation as a Police Lieutenant, Sergeant Wells (a supervisor within the Chain of

Command in the Office of Community Relations) reported to then-Lieutenant Brown. After

Lieutenant Brown's resignation, on or about January 12, 2013, Respondent Brown indicated that

he would continue to oversee the Office of Community Relations even though he was no longer

serving within the Chain of Command of the Division of Police. (Calvaruso Aff. ¶ 20; Ex. Y).

Indeed, Respondent Brown has issued several orders to Sergeant Wells even thougll he is a

civilian enlployee. (Ex. Y). Respondent Brown's management of Sergeant Wells is just one

example of Respondent Brown's direction of members of the various subdivisions within the

Division ofPolice.

Similarly, Respondent Brown has directed the activities of employees within the Uniform

Subdivision, thereby interrupting the Chain of Command. On or about June 5, 2013, the
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Division of Police partnered with the Akron Public Schools andothergroups to hold a"fake

flash mob." (Ex. X). After reviewing a news article related to this event Captain Calvaruso

learned that several officersunder Captain Calvaruso's Chain of Command in thePatrol

Operations Division's Office of Community 1'olicing were involved in this event. However,

Calitain Calvaiuso was not aware that this event took place or that officers working in his

Division were involved in this event until his read a news article in the Akron Beacofz .JouYraal.

(Calvaruso Aff. Ti 21). Respondent Brown's actions show that Respondent Brown plans and

directs activities within the subdivisions oftheDivision of Police.

Respondent Brown also approves requests for overtime and submits Findings and

Recommendations of the Firearms Review Board wherein he claims to be a subdivision

commander. The Rules and Regulations require subdivision commanders to serve as members

of the Firearms Review Board, (Jt. Ex. C, p.14). Since his appointment Respondent Brown has

regularly acted as a subdivision commander pursuant to the Rules and Regulations by signing

Findings and Recommendations of the Fireanns Review Board and sending such

recommendations to Chief Nice. (Ex. R). Likewise, overtime is approved through the Chain of

Command. (Daugherty Af£ 1 21). Since his appointment Respondent Brown has regularly

approved overtime requests, signing "A.C. Brown" in place of the "sub-division commander."

(Ex. T).

Respondent Brown's actions show he plans and directs the activities of one or more

subdivisions of the Division of Police and therefore acts as a de facto Deputy Chief.

Acting as a liaison.

A Deputy Cliief is required to "engage in public speaking" and act as a "liaison to other

law enforcement and judicial agencies, government officials, community groups and general
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ptiblic." (Jt. Ex. D). Respondent Brown's job duties state he is required to cornmunicate "with

the media, public and employees." (Jt. Ex. E). Respondent Brown even admits he acts as a

liaison with the public and other government agencies. Respondent Brown communicates with

the media, the public and employees; makes television and public appearances; provides

coinmunity outreach to faith based organizations and community groups including the Akron

Urban League. Respondent Brown serves as a liaison working with the Ohio Attorney General's

office to implement a "Safe Neighborhood Initiative." (Brown Aff. 114). Further, Respondent

Brown's organization and participation in the June 5, 2013 "fake flash mob" is evidence that

Respondent Brown engages in public speaking and acts as a liaison with other government

agencies and the public.

Respondent Brown is a cle frteto Deputy Chief.

Serving as Actinfz Chiet:.

A Deputy Chief is required to serve as Acting Police Chief as assigned. (Jt. Ex. D). As

discussed in Proposition of Law Imiumber 2, it is beyond doubt that Respondent Brown held and

exercised the public office of Acting Police Chief. (Jt. Ex. I). Indeed, Respondent Brown admits

he sezved as Acting Police Chief. (Brown Answer E( 27).

Respondent Brown's service as Acting Chief shows Respondent Brown serves as a c1e

. frzcto Deputy Chief.

Administering Rules and Rep-,ulations.

A Deputy Chief is required to administer the Division of Police Rules, Regulations and

Procedures. (Jt. Ex. D). Respondent Brown claims he does not adi-ninister the Rules and
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Regulations. (Brown Aff. '^ 6). However, Respondent Brown's actions speak louder than his

words.

While Respondent Brown served as Acting Chief he was "vested with the authority and

responsibility" of the Chief. (;It, Ex. C, p.20). As the acting executive head of the Division of

Police, Respondent Brown was responsible for- administering the Rules and Regulations of the

Division of Police. For example, Respondent Brown administered the Rules and Regulations

when he issued Chief's Directive 2013-CD-12. (Ex. 1VI-1). Further, the Rules and Regulations

require the estal:rlishrnent of a Firearms Review Board to review "each incident in which a

firearm is discharged deliberately or intentionally" and repoz-t "findingsand recommendations to

the Chief of Police." (Jt. Ex. C, p.14). Respondent Brown regularly administers the Rules and

Regulations when he submits Findings and Recommendations of the Firearms Review Board to

ChiefNicee (Ex. R).

Respondent Brown's administration of the Rules and Regulations illustrates Respondent

Brown is a de facto Deputy Chief.

Other responsibilities.

In addition, the following chart displays other activities which a Deputy Chief is required

to perform as well as corresponding activities described as Respondent Brown's job duties.

ASS')S'fQ'F1t Police Cj?7qf "SZS171i12G'Ny (If JoJj Corresponding Language ll? DepZftv CiZlefJOl?

Duties" (Jt. Ex. E) Descz°iption (Jt. Ex. D)

------------
Representing the Police Chief, Mayor and City Represent the Police Chief at various public
of Akron at various public and private and private functions.
meetings and events.

Analyzing data and information to evaluate Participates in the development and
departmental activities to determine effective administration of the division budget and
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allocation of resources. forecasting necessary to staff and equip the
Police Division.

-------------- - -
Taking police action, if necessary. Responds to incidents and emergencies as I

needeil.

-------- ^ _
Perforsning related duties as required by the Perfonns leadership and other managerial
Chief of Police axid Safety Director. duties in direct assistance to the Police Chief

and. Mayor.
Respondent Brown admits he perfortns other
duties assigned by the Mayor and Police Chief: Perform related work as required.
(Brown Aff. T, 4).

------------

Clearly Respondent Brown performs and is assigned to perfornl the duties of a Deputy

Chief. As such, Respondent Brown is a defacto Deputy Chief.

Respondent Brown's "reserve officer" status.

Respondent and lntervenor will likely claim that Respondent Brown is merely a"resel-ve

officer" and therefore cannot perforrn or be responsible for the duties of a Deputy Chief. The

Rules and Regulations define police reserve officers as "trained civilian volunteers with full

police authority undertl-ie control of the Police Division who are available for emergency duty."

(Jt. Ex. C, p.7). However, the City's position conflicts with itself: Respondent Brown is clearly

assigned and performs the duties of the Deputy Chief; yet the City claims he is a reserve office.

Plainly, Respondent Brown is not a volunteer-he is a full-time paid police officer. (See

Ex. 0-2, p.10 (showing a list of Respondent Brown's earnings for calendar year 2013)). In

RespondentBrown'sAnswer he states he is a member of OP&F. (Brown Answer 18- see also

Ex. 0-2). The Revised Code describes a member of OP&F as

(a) Any person who receives an original appointment as a full-time regular
police officer in a police departmezit ....
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(e) Any person who comznences eznployment on or after September 16,
1998, as a full-time police officer with a police department in a position in
which the person is required to satisfactorily coinplete a peace officer
training course in compliance with section 109.77 of the Revised Code.

R.C. 7/42.01(A)(2). In accord with statutory provisions regulating OP&F, Respondent Brown

must serve as a"full-tinle police ofticer."

The City's Charter provides that the police force "consists of a Chief of Police and such

officers and employees as may be provided for by the Council." Alternatively" the Mayor-

when authorized by City Council-may "appoint substitute or special patrolmen who shall not

be considered in any sense to be regular member of the Police Division and who need not be in

the classified service." (Jt: Ex. A, p.24-25). Therefore, pursuant to the City Charter, Respondent

Brown must either 1) serve as a full-time police officer in a position established in City

Ordinance 409-2012 (Police Chief, Police Deputy C:hief, Police Captain, Police Lieutenant,

Police Sergeant, Police Officer), (Jt. Ex. B); or, 2) serve as a full-time police officer who is not

"considered in any sense" to be a memher of the Police Division.

Respondent Brown's formal title "Assistant Chief of Police" is not included any-vvhere in

City Ordinance 409-2012. (Jt. Ex. B). As such, Respondent Brown must be considered a

"substitute or special patrolmen who shall not be considered in any sense to be regular member

of the Police Division." Because Respondent Brown is not "in any sense" a member of the

Police Division, Respondent Brown cannot attend command-level meetings wherein sensitive

police inforlnation is discussed; approve overtime and travel requests; adiniiiister provisions of

the Police Division Rules and Regulations; or, serve as Acting Chief. However, Respondent

Brown is an active participant in the command structure of the Division of Police. Therefore,

Respondent Brown seives (illegally) in a public office as a member of the command structure in

the Police Division.
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Even though the City claims Respondent Brown is a Reserve Officer, Respondent Brown

enjoys the benefits of service as an active patrol officer. For example, when resei-ve officers

attend the shooting range, they are listed as reserve officers. (Daugherty Afi; ¶ 22; Ex. U).

However, when Respondent Brown attends the shooting range, he is listed as a representative of

the Chief sOffice-not as a reserve officer. Further, even though no reserve officer has

submitted a request to serve as a supervisor / contact officer for secondaiy police employment,

Respoildent Brown applied to serve as a supervisor / contact officer. (Zampelli Aff. ^, 22).

While the secondary employment policy prohibits Respondent Brown from serving as a

supeivisor / contact officer, Chief Nice approved Respokident Brown's application for secondary

employment. (Ex. V-1; Ex. Va2).

Despite Respondent Brown's alleged status as a reserve officer, Respondent Brown is a

defacto Deputy Chief.

B. RESPONDENT BROWN UliiLAwFULLY SERVES AS A DE Fi#cTo DEPUTY CIi[EF

AND MUST BE C1US'CED FROM TI3E POSITION.

Respondent Brown cannot lawfully act as de fczcto Deputy Police Chief in his capacity as

an unclassified civilian with the title "Assistant to the 11!Iayor." Because Respondent Brown is

not a classified civil servant, he cannot legally serve within the Chain of Command as a de fcrcto

Deputy Police Chief.

A City may not appbintan unclassified civil servant to a position required to be filled by

a classified civil servant. See Jonovich v. E. Cleveland, 8th Dist. No. 88272, 2007-Ohio-1984,

¶14 (April 26, 2007). In Jonovich, the plaintiffs successfully restrained the defendant city froin

appointing a non-classified employee to the position of fire chief. The Eighth District Court of

Appeals affrnted a trial court's decision deternlining that the Mayor had no authority to appoint
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an unclassified, civilian civil servant to the classifiecl fire chief position. The Mayor's actions

were contrary to the requirements of that city's charter and codified ordiziaraces. Id.

Pursuant to the City Charter, in this case, the Police Chief has jurisdiction and control

over all patrolmen and employees within the Division of Police. (Jt. Ex. A, p.24).

Correspondingly, the Police Department Rules and Regulations establisli an "unhroken line of

authority from the Chief of Police downward through a single subordinate at each level of

command to the level ofexecution." (Ex. C, p.1). Police Department Rules and Regulations

include only the following ranks: Chief of Police, Deputy Chief of Police/Major, Captain,

Lieutenant, Sergeant, and Police OfficeT.(Ex. C, p.3).Akron'sCity Charter requires that all

ranks within the Division of Police-including the Police Deputy C.hief-be classified civil

servants. (See Jt. Ex. A, p.39). Pursuant to City Charter and Jonovich, Respondent Brown

unlawfully serves as a defacto Deputy Chief.

Further, Respondent Brown's service as de ,facto Police Chief illegally circumvent the

City's Charter and related Civil Seivice Rules. See Local 330, Akron Fircfiglaters A ssrz., AFL-

CID v. Ronianoski, 68 Ohio St. 3d 596, 629 N.E.2d 1044 (1994). In Ronaanaski this Court

addressed whether the Akron City Charter authorized Akron's Fire Chief to assign classified

employees as acting officers in vacant proniotional positions. Id, at 598. The City argued that

the City's civil service provisions were inapplicable because the fire chief only "assigned"

officers to vacant positions and did not make "appointments" because no vacancies were actually

filled. Id. at 601. This Court held that the City's analysis misconstrued its municipal charter and

circumvented the purpose and rules of the civil service commission. The City should have

pro7noted qualified classified employees through its civil service commission rather than

selecting classified officers to serve in an acting capacity in vacant classified positions because
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the purpose of Akron's Civil ServiceComm.ission is to promote fair competition and ensure only

qualified individuals serve in classified positions. Ic.l. at 601-602.

In the instant matter, the City's actions are far more egregious than they were in

.Kofnaraoski. In Romalzoski, the City "assigned" classified civil servants to vacant positions.

Here the City has urilawfully assigned Respondent Brown----an unclassified civilian-tlle duties

and responsibilities of the Police Deputy Chief. Respondent Brown's assignment unlawfiilly

undermines the rank structure and Chain of Command within the Division of Police. (See

Calvaruso Aff. 1113; Daugherty Af£^ 13; Prebonick Aff. ¶ 13; Sullivan Aff. ¶ 13; Trundle Aff.

13; Zampelli Aff. 13). Reslaondent Brown's assignment clearly circumvents Charter Section

105 which reqtjires that the City's Deputy Police Chief be a member of tlle classified civil

service.

Respondent Brown unlawfully serves as a dEfacto Deputy Chief and must be ousted

from the office of Deputy Chief.

IV. CONCLUSION

Respondent Brown unlawfully holds the positiozi of Acting Police Chief, unlawfully

serves as de facto Polace Deputy Chief and unlawfully serves within the Chain of Command of

the City of Akron's Division of Police. Relators respectfully request that Respondent Brown be

ousted from the public office of Acting Police Chief and be ousted from the public office of

Police Deputy Chief. Relators further request that Respondent Charles Brown be ordered not to

assume the duties of a sworn police officer in the Chain of Commarid. Correspondingly Relators

request that Intervenor City of Akron be prohibited from assigning an unclassified civilian to

perfornl the duties within the Chain of Command of the Akron Division of Police. Further,

Relators believe they possess the necessary qualifications to serve as Acting Police Chief and
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Deputy Cltief and respectfully request a declaration that they are entitled to be considered for the

positions of Acting Police Chief and Deputy Police Chief. Relators respectfully request this

Court grant their writ of quo warranto with attorney fees, costs, and any other relief this Courk

deems appropriate.

Respectfully submitted,

MUSKOVTTZ & LEMIv1ERBRC.^CK, LLC
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Susannah Muskovitz (0011457)
CUacnsel o, f ReeoYCl
William E. Froehlich (0087857)
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inuskovitz@mllabor.com
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State ex reJ: Paul Calvaruso, Elizabeth A.
Daugherty, Nlichael C. Prebonick, Martha
L Sullivan, Sylvia D, "I'rundle, and Daniel
D.1a7npelli

Case No. 2013-0280

IN QUO WARRANTO

ENTRY
v.

Charles Brown

This cause originated in this court on the filing of a complaint for a writ of quo
warranto.

Upon consideration of respondent's rriotion for judgment on the pleadings and
intervening respondent, City of Akron's motion for leave to intervene as respondent, it is
ordered by tEie court that:the motion for judgment on the pleadings is denied and the
motion to iztfertitene as a respondent is grazited.

It is furthet ordered by the court, sua sponte, that an alteniative -writ is granteti and
the following briefing schedule is .set for presentation of evidence and tiling of briefs
pursuant to S.Ct.I'rac.R, 12.05:

T}ie parties shall iile any evidence they izitend to present within 20 days of the
date of tl-iis entry; relators shall file a brief within 10 days of the filing oft:he evidence;
respondents shall file a brief within 20 days after the filing of relators' briet; and relators
may file a reply brief within 7 days after filing of respondents' brief;

Maureen O'Connor
Ciiief Justice
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governor and after a public hearing, at
which all interested parties may appear
and be represented, shall deterlnine the
question of disability. The court shall
make its determination within twenty-
one days after presentment of such
resolution.

If the governor transmits to the Su-
preme Court a written declaration that
the disability no longer exists, the Su-
preme Court shall, after public hearing
at which all interested parties may ap-
pear and be represented, determine the
question of the continuation of the dis-
ability. The court shall make its deter-
mination within twenty-one days after
transmittal of such declaration.

The Supreme Court has original, ex-
clusive, and final jurisdiction to deter-
mine all questions concerning succes-
sion to the office of the governor or to
its powers and duties.

(1976)

At2TICLE YV: .JUDICIAL

JUDICIAL POWER VESTED IN CDURT.

§ 1 The judicial power of the state is
vested in a suprenle court, courts of
appeals, courts of common pleas and
divisions thereof, and such other courts
inferior to the Supreme Court as may
from time to time be established by
law.

(185 1, am. 1883, 1912, 1968, 1973)

ORGANIZATION AND JURISDICTION OF

SUPREME COURT,

§2 (A) The Supreme Court shall, until
otherwise provided by law, consist of
seven judges, who shall be known as
the chief justice and justices. In case
of the absence or disability of the chief

30

justice, the judge having the period of
longest total service upon the court
shall be the acting chief justice. If any
member of the court shall be unable, by
reason of illness, disability or disquali-
fication, to hear, consider and decide
a cause or causes, the chief justice or
the acting chief justice may direct any
judge of any court of appeals to sit with
the judges of the Supreme Court in the
place and stead of the absent judge. A

majority of the Supreme Court shall be
necessary to constitute a quorum or to
render a judgment.

(B)(1) The Supreme Court shall have
original jurisdiction in the following:

(a) Quo warranto;
(b) Mandamus;
(c) Habeas corpus;
(d) Prohibition;
(e) Procedendo;
(f) In any cause on review as may

be necessary to its complete
determination;

(g) Admission to the practice of
law, the discipline of persons so
adm.itted, and all other matters
relating to the practice of law.

(2) The Supreme Court shall have
appellate jurisdiction as follows:

(a) In appeals from the courts of
appeals as a matter of right in the
following:

(i) Cases originating in the courts
of appeals;

(ii) Cases in which the death
penalty has been affirmed;

(iii) Cases involving questions
arising under the constitution

of the United States or of this
state.

(b) In appeals from. the courts of
appeals in cases of felony on
leave first obtained.

THE CONSTITUTION OF THE STATE OF OI310
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(e) In direct appeals fron the courts
of common pleas or other courts
of record inferior to the court of
appeals as a matter of right in
cases in which the death penalty
has been imposed.

(d) Such revisory jurisdiction of the
proceedings of administrative
officers or agencies as may be
conferred by law;

(e) In cases of public or great general
interest, the Supreme Court may
direct any court of appeals to
certify its record to the Supreme
Court, and may review and affirm,
modzfy, or reverse the judgment
of the court of appeals;

(f) The Supreme Court shall review
and affirm, modify, or reverse the
judgrnent in any case certified by
any court of appeals pursuant to
section 3(B)(4) of this article.

(3) No law shall be passed or rule made
whereby any person shall be prevented
from invoking the original jurisdiction
of the Supreme Court.

(C) The decisions in all cases in the
Supreme Court shall be reported to-
gether with the reasons therefor.

(1851, am. 1883, 1912, 1944, 1968,
1994)

ORGA14'dZAT101Y AND JURISDICTION OP

COURT OF APPEALS.

§3 (A) The state shall be divided by
law into compact appellate districts
in each of which there shall be a court
of appeals consisting of three judges.
Laws may be passed increasing the
number ofjudges in any district where-
in the volume of business may require
such additional judge or judges. In dis-
tricts having additional judges, three
judges shall participate in the hearing

and disposition of each case. The court
shall hold sessions in each county of
the district as the necessity arises. The
county commissioners of each county
shall provide a proper and convenient
place for the court of appeals to hold
court.

($)(1) The courts of appeals shall have
original jurisdiction in the following:

(a) Quo warranto;
(b) Mandaynus;
(c) Habeas corpus;
(d) Prohibition;
(e) Procedendo
(f) In any cause on review as may

be necessary to its complete
determination.

(2) Courts of appeals shall have such
jurisdiction as may be provided by law
to review and affirm, modify, or re-
verse judgments or final orders of the
courts of record inferior to the court
of appeals within the district, except
that courts of appeals shall not have
jurisdiction to review on direct appeal
a judgement that imposes a sentence
of death. Courts of appeals shall have
such appellate jurisdiction as may be
provided by law to review and affirm,
modify, or reverse final orders or ac-
tions of administrative officers or agen-
cies.

(3) A majority of the judges hearing
the cause shall be necessary to render
a judgment. Judgments of the courts of
appeals are final except as provided in
section 2(B)(2) of the article. No judg-
ment resulting from a trial by jury shall
be reversed on the weight of the evi-
dence except by the concurrence of all
three judges hearing the cause.

(4) Whenever the judges of a court
of appeals find that a judgment upon

THL? CoNsT1TUT'ION OF THE STAT'E oF OHlo 31
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Chapter 2733: QU® WARRANTQ

° 2733.01 Procgedings against a person.

Lawriter - ORC

A civil action in quo warranto may be brought in the name of the state:

(A) Against a person who usurps, intrudes into, or unlawfully holds or exercises a public office, civil or
military, or a franchise, within this state, or an office in a corporation created by the authority of this

state;

(B) Against a public officer, civil or miEitary, who does or suffers an act which, by law, works a

forfeiture of his office;

(C) Against an association of persons who act as a corporation within this state without being legally

incorporated.

Effective Date: 10-01-1953

2733.02 Proceedings against a corporation.

A civil action in quo warranto may be brought in the name of the state against a corporation:

(A) When it has offended against a law providing for its creation or renewal, or any amendment

thereof;

(B) When it has forfeited its privileges and franchises by nonuser;

(C) When it has cornmitted or omitted an act which amounts to a surrender of its corporate rights,

privileges, and franchises;

(D) When it has misused a franchise, privilege, or right conferred upon it by law, or when it claims or
holds by contract or otherwise, or has exercised a franchise, privilege, or right in contravention of

law;

(E) When any application for a license to transact business in this state filed by a foreign corporation,

any articles of incorporation of a don-iestic corporation or any amendment to them, or any certificate

of merger or consolidation which set forth a corporate name prohibited by the Revised Code, has been

improperly approved and filed.

Effective Date: 06-15-1978

2733 .03 7urisdiction and venue in quo warranto actions.

An action in quo warranto can be brought only in the supreme court, or in the court of appeals of the

county in which the defendant, or one of the defendants, resides or is found, or, when the defendant

is a corporation, in the county in which it is situated or has a place of business. When the attorney

general files the petition, such action may be brought in the court of appeals of Franklin county.

Effective Date: 10-01-1953

2733.04 Commencing quo warranto.

When directed by the governor, supreme court, secretary of state, or general assembly, the attorney

general, or a prosecuting attorney, shall commeence an action in quo warranto. When, upon complaint

codes.ohio.govlorc12733 1!9
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or otherwise, either of such officers has good reason to believe that any case specified in section

2733.02 of the Revised Code can be established by proof, he shall commence such action.

Effective Date: 06-15-1978

2733.05 Bringing ac$ion.

The attorney general or a prosecuting attorney may bring an action in quo warranto upon his own

relation, or, on leave of the court, or of a judge thereof in vacatiori, he may bring the action upon the
relation of another person. If the action is brought under division (A) of section 2733.01 of the

Revised Code, he may require security for costs to be given as in other cases.

Effective Date: 10-01-1953

2733.06 Usurpatiion of office.

A person claiming to be entitled to a public office unlawfully held and exercised by another may bring

an action therefor by hirrtseif or an attorney at law, upon giving security for costs.

Effective Date: 10-01-1953

2733.07 Prosecution in absence of prosecutiing attorney.

When the office of prosecuting attorney is vacant, or the prosecuting attorney is absent, interested

in the action in quo warranto, or disabled, the court, or a judge thereof in vacation, may direct or

permit any member of the bar to act in his place to bring and prosecute the action.

Effective Date: 10-01-1953

2733.08 Petitiion against person for usurpation of office.

When an action in quo warranto is brought against a person for usurping an office, the petition shall
set forth the name of the person claiming to be entitled to the office, with an averment of his right

thereto. Judgment may be rendered upon the right of the defendant, and also on the right of the

person averred to be so entitled, or only upon the right of the defendant, as justice requires.

All persons who claim to be entitled to the same office or franchise may be made defendants in one

action, to try their respective rights to such office or franchise.

Effective Date: 10-01-1953

2733.09 Leave to fite petition - notice.

Upon application for leave to file a petition in an action in quo warranto, the court or judge may direct

notice thereof to be given to the defendant previous to granting such leave, and may hear the

defendant in opposition thereto. If leave is granted, an entry thereof shall be made on the journal, or

the fact shall be indorsed by the judge on the petition, which shall then be filed.

Effective Date: 10-01-1953

2733.10 Tssue of summons and service.

When the petition in an action in quo warranto is filed without leave and notice, a summans shall

issue, and be served as in other cases. Such summons may be sent to and returned by the sheriff of

codes.ohio.9ovlorcl2733 219
P6



7f3113 Iantriter - ORC

any county by mail. The sheriff is entitled to the same fees thereon as if it had been issued and

returned in his own county.

Effective Date: 10-01-1953

2733.11 Serviice by pubtication.

When a summons in an action in quo warranto is returned not served because the defendant, or its

officers or office, cannot be found within the county, the clerk of the court in which the action was
brought must publish a notice for four consecutive weeks in a newspaper published and of general
circulation in the county, setting forth the filing and substance of the petition. Upon proof of such
publication the default of the defendant may be entered and judgment rendered thereon, as if he had

been served with summons.

Effective Date: 10-01-1953

2733.12 Pleadings after petitiorr.

The defendant in an action in quo warrant® may demur or file an answer, which may contain as many

several defenses as he has, within thirty days after the filing of the petition, if it was filed on leave
and notice, or after the return day of the summons. The plaintiff may file a demurrer or a reply to

such answer within thirty days thereafter.

Effective Date: 10-01-1953

2733.13 Court may extend time for pleading.

In an action in quo warranto an order may be n-rade by the court, or by a judge thereof, extending the

time within which a pleading may be filed. Such order does not work a continuance of the case.

Effective Date: 10-01-1953

2733 . 14 3udgment when office, franchis, or priivilec^e is usurped.

When a defendant in an action in quo warranto is found guilty of usurping, intruding into, or unlawfully

holding or exercising an office, franchise, or privilege, judgnient shall be rendered that he be ousted

and excluded therefrom, and that the relator recover his costs.

Effective Date: 10-01-1953

2733.1 3udQment when directar of a c®rporation is ilteaatlv elected.

When an action in quo warranto is against a director of a corporation, and the court finds that, at his

election, illegal votes were received or legal votes rejected sufficient to change the result, judgment

may be rendered that the defendant be ousted, and of induction in favor of the person who was

entitled to be declared elected.

Effective Date: 10-01-1953

2733.16 New election.

In a case under section 2733,15 of the Revised Code the court may order a new election to be held
at a time and place and by judges it appoints. Notice of the election and naming such judges shall be

319
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given as provided by law for notice of elections of directors of the corporation. The order of the court

is obligatory upon the corporation and its officers when a duly certified copy is served upon its

secretary personally, or left at its principal office. The court niay enforce its order by attachment, or
as the court deems necessary.

Effective Date: 10-01-1953

2733.17 Rights of person ad,judged entitled to an office.

If judgment in an action in quo warranto is rendered in favor of the person averred to be entitled to
an office, after taking the oath of office and executing any official bond required by law, he may take
upon him the execution of the office. Immediately thereafter such person shall demand of the

defendant all books and papers in his custody or within his power appertaining to the office from

which the defendant has been ousted.

Effective Date: 10-01-1953

2733.18 Action for damages.

Within one year after the date of a judgment mentioned in section 2733.17 of the Revised Code, the
person in whose favor the judgment is rendered may bring an action against the party ousted, and

recover the damages he sustained by reason of such usurpation.

Effective Date: 10-01-1953

2733.19 Enforcement of judgment.

No defendant mentioned in section 2733.17 of the Revised Code shall refuse or neglect to deliver over

any book or paper pursuant to a demand made under such section. Whoever violates this section is

guilty of a contempt of court,

Effective Date: 10-01-1953

2733.20 ]udgment when corporation has forfeited its riqhts.

When, in an action in quo warranto, it is found and adjudged that, by an act done or omitted, a
corporation has surrendered or forfeited its corporate rights, privileges, and franchises, or has not

used them during a term of five years, judgment shall be entered that it be ousted and excluded

therefrom, and that it be dissolved.

When it is found and adjudged in such case, that a corporation has offended in a matter or manner
that does not work such surrender or forfeiture, or has misused a franchise, or exercised a power not

conferred by law, judgment shall be entered that it be ousted from the continuance of such offense

or the exercise of such power.

When it is found and adjudged in such case, that any application for a license to transact business in

this state filed by a foreign corporation, any articles of incorporation of a domestic corporation or any

amendment to them, or any certificate of inerger or consolidation which set forth a corporate nan,e

prohibited by the Revised Code has been improperly approved and filed, judgment shall be entered

that the corporation be ousted from the continued use of such corporate name.

Effective Date: 10-16-1980

codes.ohio,gov/orc/2733 `u9
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2733.21 Dissolution of corporation - appointment of trustees by court.

The`court rendering a judgnient dissolving a corporation as provided in section 2733.20 of the Revised

Code shall appoint a trustee or trustees, not exceeding three in number, for the benefit of the
creditors and stockholders thereof, who shall each give an undertaking payable to this state, in such
sum and with such sureties as the court designates and approves, conditioned that they will faithfully
discharge their respective trusts in accordance with the orders of such court or of the court to which

such quo warranto proceedings may be remanded, as provided in section 2733.22 of the Revised
Code, and properiy pay and apply all money and other property that comes into their hands as such
trustees, in accordance with such orders.

Effective Date: 10-01-1953

2733.22 Remandinc„^to court of common pleas.

Upon the appointnlent and qualification of trustees under section 2733.21 of the Revised Code, the
supreme court, or the court of appeals in which the quo warranto proceedings have been instituted,
may remand the proceedings to the court of common pleas of the county in which the corporation

has or last had its principal place of business for further proceedings. When the proceedings are

remanded, the court of common pleas has full jurisdiction, and the same power with reference thereto
as the supreme court or court of appeals would have had if such proceedings had not been remanded.

The jurisdiction of the supreme court or court of appeals over the proceedings ceases upon such

remand.

Effective Date: 10-01-1953

2733.23 Order of court.

Any party to a quo warranto proceeding against a corporation, including trustees appointed as

provided in section 2733.21 of the Revised Code, n-iay appeal from any order made in such
proceedings in the same manner as in civil cases. The orders of the court in which such proceedings

are instituted or to which they are remanded are binding upon the trustees, stockholders, creditors,
and other persons interested in such corporation, unless reversed by appropriate proceedings.

Effective Date : 10-01-1953

2733.24 Duties of trustees as to notice of court order.

Upon the appointment and qualification of trustees under section 2733.21 of the Revised Code, they
shall forthwith give notice of the order dissolving the corporation, of their appointment as trustees,
and of the date of their appointment, by publication once a week for four consecutive weeks in a
newspaper of general circulation in the county in which the corporation has or had its principal place
of business. Such notice shall require all persons having claims against the corporation to file them
with such trustees within ninety days from the date of their appointment. All ciaims not filed within
ninety days from the date of the appointment shall be barred as against such trustees and the
property of the corporation, unless the court, for good cause shown, orders otherwise.

Effective Date: 10-01-1953

2733.25 Rejected claims.

If, in the judgment of the trustees appointed as provided in section 2733.21 of the Revised Code, any

codes.otria.gov/orc/2733 5!9
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clairris filed with them as provided in section 2733.24 of the Revised Code are for any reason not valid
clairns against the estate of the corporation, the trustees shall notify the claimants that their
respective clairrs are rejected by written notice by registered mail, directed to the claimants' last
known address. Such claimants, at any time within ninety days from the niailing of such notice of
rejection, may sue such trustees for the recovery of such claims in any court of competent
jurisdiction in the county in which such corporation has or had its last principal place of business.
Should such suit finally terminate in favor of the claimant, the judgment therein obtained by him is
entitled to share with other claims against the corporation, in the manner and to the same extent as
if the claim had been allowed in the first instance by the trustees. Upon the failure of a claimant to
bring suit within ninety days from the date of the mailing of the notice that it is rejected by the

trustees, the claim is barred against the trustees or the property of the corporation, unless the court

for good cause shown orders otherwise.

Effective Date: 10-01-1953

2733.26 Powers of trustees.

The trustees appointed as provided in section 2733.21 of the Revised Code are subject to the orders
of the court appointing them or of the court to which the quo warranto proceedings are remanded,
and are vested with the title to all the property, real and personal, of the corporation from the date

of their appointment and qualification, and subject to the orders of the court may settle the affairs of

the corporation, collect and pay outstanding debts, and divide among the stockholders the money
and other property which remains after the payment of debts and necessary expenses. Said trustees
may file in the court of their appointment, or in the court to which such proceedings are remanded,
motions, applications for instructions or orders, and other pleadings. In the enforcement of any
demands said trustees have all rights which the stockholders or creditors of the corporation might

otherwise be entitled, to enforce, in addition to the rights of the corporation itself. The stockholders

and creditors of such corporation may not enforce any such rights except upon the refusal of such
trustees to do so within a reasonable time upon demand therefor by such stockholders and creditors.

Effective Date: 10-01-1953

2733.27 Demands by trustees.

Trustees, upon their appointment and qualification as provided in section 2733.21 of the Revised

Code, shall forthwith demand all money, property, books, deeds, notes, bills, obligations, and papers

of every description within the custody, power, or control of the officers of the corporation or any
other persons, belonging to the corporation, or in any way necessary for settlement of its affairs or

for the discharge of its debts and liabilities. Such trustees, without leave of court, may sue for and
recover in the name of such trustees the demands and property of the corporation, and they are
severally (iable to the creditors and stockholders to fully and faithfully administer their respective

trusts, in accordance with the orders of the court.

Effective Date: 10-01-1953

2733.28 Report to court.

The trustees shall, as soon as possible after their appointment under section 2733.21 of the Revised
Code, prepare and report to the court a statement of assets and liabilities of the corporation. At such
times as are ordered by such court, the trustees shall report to it their proceedings as such trustees.

cates.ohio.govlorc/2733 619
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Upon collecting such assets as are collectable and disbursing them to the approval of such court, the
trustees and their sureties, by order of such court, shall be discharged from any further liability in the

premises.

Effective Date: 10-01-1953

2733.29 Prohibition against refusin to deliver ro er of corporation to trustees.

No officer of a corporation shall refuse or neglect to deliver over money, or other things, pursuant to

a den-iand made by the trustees as provided in section 2733.27 of the Revised Code. Any officer
violating this section is guilty of contempt of court. Such officer is also liable to the trustees for the
value of all money, or other things, so refused or neglected to be surrendered, together with the

damages sustained by the stockholders and creditors of the corporation in consequence of such
neglect or refusal.

Effective Date: 10-01-1953

2733.30 Costs.

If, in an action in quo warranto, judgment is rendered against a corporation, or against a person

claiming to be a corporation, the court may render judgment for costs against the directors or other
officers of the corporation, or against the person claiming to be a corporation.

Effec t ive Date: 10- 01-1953

2733.31 Order to deliver property enforced.

In an action in quo warranto, when judgn-ent is rendered against the defendant, the court niay make
an order directing him forthwith to deliver over the books, papers, property, money, deeds, notes,

bills, and obligations to the persons entitled thereto, or to the trustees appointed to receive them,
and niay send a transcript of the proceedings, including a copy of such order, to the court of common
pleas of the proper county, with a special mandate directing such court to carry it into effect. On

complaint being made to such court of common pleas, by affidavit, of a neglect or refusal to comply
with such order, that court shall direct an attachment to issue for the defendant, returnable

forthwith, who may be required to answer under oath touching the premises. If it appears that the

defendant neglects or refuses to comply, the court shall render judgn-ient for penalty or imprisonment,

or both, such as the court making the order might have rendered.

Effective Date: 10-01-1953

2733.32 Injunction in certain cases.

A stockholder, or stockholders, owning not less than one fourth of the capital stock of a banking

association actually paid in, or entitled to the beneficial interest therein, perading proceedings in quo

warranto against such association, may have an injunction restraining the directors thereof from

making any disposition of the assets of such association prejudicial to the interests of such

stockholders, or inconsistent with their duties as directors.

Effective Date: 10-01-1953

2733.33 Court may require bank directors to ciive securitv.
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Upon satisfactory proof that the directors of a banking association mentioned in section 2733.32 of
the Revised Code have violated or are about to violate any of its franchises, the court, or a judge
ther°eof in vacation, may require the directors to give security to the stockholders, to the satisfaction
of the court or judge, for the proper discharge of their duties and the n-anagement and security of

the assets. Such court or judge may enjoin the directors from incurring any additional liabilities except
for the payment of the necessary services of the officers and employees of the banking association,

the amount of which, while the quo warranto proceedings are pending, shall be under the control of
the court.

Effective Date: 10-01-1953

2733.34 Enjoining directors from borrowingor issuing money.

On petition, the court or judge may enjoin the directors of a banking association mentioned in section
2733.32 of the Revised Code from borrowing or issuing, directly or. indirectiy, any of the money or
assets of such bank, for their individual benefit, while the quo warranto proceedings are pending.

Effective Date: 10-01-1953

2733.35 Limitations.

Actions in quo warranto against a corporation for forfeiture of its charter shall be commenced within
five years after the act complained of was done or committed. No action in quo warranto shall be
brought against a corporation for the exercise of a power or franchise under its charter, which it has
used and exercised for a term of twenty years. No action in quo warranto shall be brought against an
officer to oust him from his office, unless it is brought within three years after the cause of such
ouster, or the right to hold the office, arose.

Effective Date: 10-01-1953

2733.36 Action for damages against officers of ousted corporations.

When, in an action in quo warranto, judgment of forfeiture and ouster is rendered against a
corporation because of misconduct of the officers or directors thereof, within one year thereafter a

person injured thereby, in an action against such officers or directors, may recover the damages he
has sustained by reason of such misconduct.

Effective Date: 10-01-1953

2733.37 Remedies cumulative.

Sections 2733.01 to 2733.39, inclusive, of the Revised Code do not restrain a court from enforcing

the performance of trusts for charitable purposes, at the relation of the prosecuting attorney of the

proper county, or from enforcing trusts or restraining abuses in other corporations, at the suit of a

person injured.

Effective Date: 10-01-1953

2733.38 Disposition of fines.

Fines collected under section 2733.99 of the Revised Code shall be paid into the treasury of the

proper county for the use of the schools as provided in section 3315.32 of the Revised Code.

codes.ohio.gov/orc/2733 819
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Effective Date: 10-01-1953

2733.39 Actions to have precedence.

Larvrlter - UKC:

Actions in quo warranto have precedence over other civil business. If the matter is of public concern,
on motion of the attorney general or prosecuting attorney the court shall require as speedy a trial of
the merits of the case as is consistent with the rights of the parties.

Effective Date: 10-01-1953

2733.99 PenaEtv.

(A) Whoever violates section 2733.19 or 2733.29 of the Revised Code shall be fined not more than

ten thousand dollars and imprisoned in the county jail until he complies with the order of the court, or
is otherwise legally discharged.

Effective Date: 10-01-1953

codes.ohio.gaulorc12733 919
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737,051 City auxiliary police unit - city parking enforcement unit.

(A) The legislative authority of a city may establish, by ordinance, an auxiliary police unit within the
police department of the city, and provide for the regulation of auxiliary police officers. The director
of public safety shall be the executive head of the auxiliary police unit, shall make all appointments
and removals of auxiliary police officers, subject to any general rules prescribed by the legislative
authority by ordinance, and shall prescribe rules for the organization, training, administration, control,
and conduct of the auxiliary police unit. Members of the auxiliary police unit shall not be in the
classified service of the city.

(B)

(1) The legislative authority of a city n-ray establish, by ordinance, a parking enforcement unit within
the police department of the city, and provide for the regulation of parking enforcement officers. The
director of public safety shall be the executive head of the parking enforcement unit, shall make all
appointments and removals of parking enforcement officers, subject to any general rules prescribed

by the legislative authority by ordinance, and shall prescribe rules for the organization, training,

administration, control and conduct of the parking enforcernent unit. The director may appoint parking
enforcement officers who agree to serve for nominal compensation, and persons with physical
disabilities may receive appointments as parking enforcement officers.

(2) The authority of the parking enforcement officers shall be limited to the enforcement of

ordinances governing parking in handicapped parking locations and fire lanes and any other parking

ordinances specified in the ordinance creating the parking enforcement unit. Parking enforcement
officers shall have no other powers.

(3) The training the parking enforcement officers shall receive shall include instruction in general

administrative rules and procedures governing the parking enforcement unit. The role of the judicial

system as it relates to parking regulation and enforcement, proper techniques and methods relating to
the enforcement of parking ordinances, human interaction skills, and first aid.

Effective Date: 07-13-1990

codes.ohio.gov/orcf737.051 1/1
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742.01 Police and fire pension fund definitions.

As used in this chapter:

(A)

( 1) "Po(ice department" means the police department of a municipal corporation.

(2) "Member of a police departnnent" means any of the following:

(a) Any person who receives an original appointment as a full-time regular police officer in a police
department from a duly established civil service eligible list or pursuant to section 124.411 of the
Revised Code, or who is described in section 742.511 of the Revised Code, or who transfers from the
public employees retirement system to the Ohio police and fire pension fund pursuant to section
742.513 of the Revised Code, or who is appointed pursuant to section 737.15 or 737.16 of the

Revised Code as a fuli-time regular police officer and is paid solely out of public funds of the employing
municipal corporation;

(b) Any person who, on October 1, 1965, was contributing four per cent of the person's annual salary
to a police relief and pension fund established under former section 741.32 of the Revised Code;

(c) Any person who commences employment on or after September 16, 1998, as a full-time police
officer with a police department in a position in which the person is required to satisfactorily complete
a peace officer training course in compliance with section 109.77 of the Revised Code.

(B)

(1) °'Fire department" means a fire department of the state or an instrumentality of the state or of a
municipal corporation, township, joint fire district, or other political subdivision.

(2) "Member of a fire department" means all of the following:

(a) Any person who commences employment after November 8, 1990, as a full-time firefighter with a
fire department, in a position in which the person is required to satisfactorily complete or have

satisfactorily completed a firefighter training course approved under former section 3303.07 or section

4765.55 or conducted under section 3737.33 of the Revised Code;

(b) Any person who has elected under section 742.515 of the Revised Code to be transferred from

the public employees retirement system to the Ohio police and fire pension fund;

(c) Any full-time firefighter who, on November 8, 1990, is a member of the Ohio police and fire pension

fund.

(C) "Employee" means any person who is a member of a police departn-rent or a niember of a fire

department.

(D) "Employer" means the government entity by which an employee is employed and paid.

(E) "Member of the fund" means any person, except an other system retirant as defined in section

742.26 of the Revised Code, who is contributing a percentage of the person's annual salary to the

Ohio police and fire pension fund or who is receiving a disability benefit or pension from the fund as a

result of service in a police or fire department. A person, other than an other system retirant, who is

codes.ohi o.g ov/orc/742.01 1/4
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contributing a percentage of the person's annual salary to the fund and is dismissed, resigns, or is
granted a leave of absence from a police or fire departn-vent shall be considered a°niember of the

fund" for a period of twelve months after the first day of the dismissal, resignation, or leave of
absence, provided the sum deducted from the person's salary and credited to the person's account in

the fund remains on deposit in the fund.

A niember of the Ohio national guard, the Ohio military reserve, the Ohio naval militia, or a reserve
component of the armed forces of the United States who is absent from employnient due to active
military duty because of an executive order issued by the president of the United States or an act of
congress shall be considered a member of the fund for the duration of the active military duty.

(F) "Year," for the purpose of determining benefits, nieans any twelve consecutive calendar months of

active service as a member of the fund, or, in the case of a member whose salary is paid weekly or

biweekly, fifty-two consecutive weeks of active service as a member.

(G) "Average annual salary" means the highest average annual salary of a member of the fund during
any of the number of years of contributions specified in section 742.37 or 742.39 of the Revised

Code, as appropriate, and determined by dividing the member's total salary as an employee during

those years by that number.

For the purpose of determining average annual salary for members who, as of July 1, 2013, have
fifteen or n-ore years of service credit, "salary" has the same meaning as in division (L)(2) of this
section, except that it does not include any amounts that exceed the salary benchmark, determined

as follows:

(1) Divide by three the total of the m.ember's salaries for the contiguous three-year period

immediately preceding the contiguous three-year period immediately prior to the member`s effective

date of retirement under section 742.37 or effective date of participation in a deferred option

retirement plan under section 74 44 of the Revised Code;

(2) Multiply the amount determined under division (G)(1) of this section by one hundred ten per cent;

(3) Multiply the amount determined under division (G)(2) of this section by one hundred ten per cent;

(4) Multiply the amount determined under division (G)(3) of this section by one hundred ten per cent;

(5) The aniount determined under division (G)(4) of this section is the salary benchmark.

(N) "Norniai service pension benefit" means the pension benefit payable to a member of the fund

under division (C)(1) of section 742.37 of the Revised Code upon attainment of the applicable age

listed in that section.

(I) "Retirement allowance" means the total pension benefit or disability benefit to which a member of

the fund may be entitled under division (C) of section 742.37 or section 742.39 of the Revised Code.

(J) "Fiduciary" means a person who does any of the following:

(1) Exercises any discretionary authority or control with respect to the management of the system, or

with respect to the management or disposition of its assets;

(2) Renders investnient advice for a fee, direct or indirect, with respect to money or property of the

system;

codes.ohio.goVorct742.01 214
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(3) Has any discretionary authority or responsibility in the administration of the system.

(K) Except as provided in rules authorized by section 742.013 of the Revised Code, "terminal pay"
means the foilowing payn-ents made by an employer to an employee regardless of whether the
payments are made before or after termination:

(1) Payments for accrued but unused leave, including sick leave, vacation, personal leave, and
compensatory time;

(2) Payments deferred niore than one year compensating the employee for holidays worked or for
longevity;

(3) Payments for overtime worked that are not included in the payroll for the period in which the
overfinie is worked or the payroll for any period ending not later than sixty days after the overtime is
worked;

(4) Other payments that are not compensation for services rendered in the last pay period in which

services were rendered and are designated as terminal pay by rule of the board of trustees of the
Ohio police and fire pension fund. The board shall not designate as terminal pay payments deferred
one year or less compensating an employee for holidays worked or for longevity.

(L)

(1) Except as otherwise provided in this division or in rules authorized by section 742.013 of the

Revised Code, "safary° means all compensation, wages, and other earnings paid to an employee by

reason of employment, but without regard to whether compensation, wages, or other earnings are

treated as deferred income for federal income tax purposes. "Salary" includes payments for overtime
that are included in the payroll for the period in which the overtime is worked or the payroll for any
period not later than sixty days after the overtime is worked.

(2) "Saiary" does not include any of the following:

(a) Compensation for services outside the scope of an employee's regular employment;

(b) Reimbursement of expenses;

(c) Terminal pay;

(d) Payments for accrued but unused sick leave or personal leave, or vacation pay covering periods
for which salary, compensation, or benefits are paid;

(e) Payments made under division (B), (C), or (E) of section 5923.05 of the Revised Code, Section 4

of Substitute Senate Bill No. 3 of the 119th general assembly, Section 3 of Amended Substitute
Senate Bill No. 164 of the 124th general assembly, or Amended Substitute House Bill No. 405 of the
124th general assembly;

(f) Payments made to or on behalf of an employee that are in excess of the annual compensation that

may be taken into account by the fund under division (a)(17) of section 401 of the "Internal Revenue
Code of 1986," 100 Stat. 2085, 26 U.S.C.A. 401(a)(17), as amended.

(3) The board shall determine by rule whether any compensation, wages, or earnings not enumerated
in this division is salary, and its decision shall be final.
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(M) "Actuary" means an individual who satisfies al( of the following requirements:

(1) °Is a member of the American academy of actuaries;

(2) Is an associate or fellow of the society of actuaries;

(3) Has a minimum of five years' experience in providing actuarial services to public retirement plans.

Amended by 129th General AssemblyFile No. 145,SB 340, §1, eff. 1/7/2013.

Effective Date: 12-13-2001

codes:ohio.gov/orcr'742.01 4/4

P18



6/21/13 Municode

Akron, Ohio, Code ®f Ordinances» CHARTER OF THE CITY OF AKRON, OHIO y>

^F}aA R# ^^^R

OF"'i-#E CITY -0 F

AKRON, OHIO

AKRON, OHIO
CHARTER TABLE OF CONTENTS

Editor's note:
Changes to the Charter are indicated by histories following the changed sections. Unless so
indicated, the sections derive unchanged from the Charter adopted November 5, 1918, and
effective January 1, 1920. Dates appearing in parentheses following a section heading indicate
that those provisions were subsequently amended, adopted or repealed on the date given.

Section
CHARTEROF THE CITY OFAKRON OHIO

PREAMBLE

CORPORATE POWERS. RIGHTS, AND PRMLEGES

NOMINATIONS AND ELECTIONS

REMOVAL OF ELECTIVE OFFICERS BY RECALL

INITIATIVE AND REFERENDUM

THE COUNCIL

FRANCHISES

THE MAYOR
DEPARTMENT OF LAW

DEPARTMENT OF PUBLIC SERVICE

DEPARTMENT OF PUBLIC SAFETY

DMSION OF SOCIAL SERVICE

DEPARTMENT OF PUBLIC HEALTH

DEPARTMENT OF FINANCE

SINKING FUND COMMISSION

PUBLIC LIBRARIES

MUNICIPAL UNIVERSITY

CITY PLANNING

CIVlL SERVECE

SPECIAL ASSESSMENTS

APPROPRIATION OF PROPERTY

MISCELLANEOUS PROVISIONS

SCHEDULE

Akron, Ohio, Code of Ordinances» - CHARTER OF THE CITY OF AKRON, OHIO >> CHARTER OF THE CITY
OF AKRON, OHIO »

CHARTER
OF THE CITY OF
AKRON, OHIO

Iibrary.municode,comfprint.aspx*?h=&clientED=16028&HTM Req uest=hitp%3a°lo2f%2flibrary;municode.com%2fl-{TM L%2f16028°lo2fle\e11 %o2tCHAKOHhtrnl&H... 1/50

P19



6121/13 Municode

Akron, Ohio, Code of Ordinances» - CHARTER OF THE CITY OF AKRON, OHIO >> DEPARTMENT OF
F'UBLIG SAFETY >>

DEPARTMENT OF PUBLIC SAFETY

SECTION 67. - GENERAL POWERS AND DUTIES.

SECTION 68, - DIVISION OF POLICE.

SECTION 69. -
SECTION 70. - DIVISION OF FIRE.

SECTION 70a. - POLICE AND FIREMEN PERSONNEL AND COMPENSATION.

SECTION 79. - REMOVAL OF D11ASiON HEADS.

SECTION 72. - REMOVAL OF OFFICERS AND EMPLOYEES,

SECTION 72a, - APPEAL.
SECTION 73. - RELIEF OF POLICEMEN AND FIREMEN.

SECT'ION 74, - BUILDING INSPECTION.

SECTION 75. - WEIGHTS AND MEASURES.

SECTION 67. - GENERAL POWERS AND DUTIES.

The Department of Public Safety shall consist of the fo[lovving divisions: Police, Fire, Building
Inspection and Regulation, Weights and Measures, and such others as Council may from time to time
prescribe, which said divisions shall be under the immediate supervision of the Mayor, who shall make
all rules necessary for the regulation and discipline of the same. With the approval of Council, the
Mayor shall make such rules and regulations as he shall deem expedient to govern the movement of
all vehicles and pedestrians upon the public thoroughfares. He shall have exclusive authority, unless
otherwise provided by ordinance, to issue all permits and licenses directly or indirectly concerned wfth
the control of traffic upon the streets and sidevvalks, but in the event the office of the Mayor may be
closed for business, the Chief of Police shall have the authority to issue such temporary or
emergency permits as may be necessary to prevent destruction of life or property. Such temporary or
emergency permits in all cases shall be surrendered to the Mayor not later than two hours from and
after the time the office of said Mayor shall have been reopened for business.

SECTION 68. - DIVISION OF POLICE.

The police force shall consist of a Chief of Police and such officers and employees as may be
provided for by the Council. For any vacancy in the position of Chief of Police which exists after
November 7, 2000, the Mayor shall appoint the Chief of the Division of Police who shall serve in the
classified service for an initial term of four (4) years. A Chief so appointed may be reappointed in the
classified service for an additional term of four (4) years, with no limit on the number of re-
appointments. The Chief of the Division of Police shall be in immediate charge of said Division, shall
have jurisdiction over the Police Station and any substation which may be hereafter established, and
shall have control over the stationing and transfer of all patrolmen and other employees constituting
the Division of Police, under such rules and regulations as the Mayor may prescribe. No special
detectives or other special officers shall be employed except upon written authority from the Mayor,
and such authority shall be exercised only under the direction and control of the Chief of Police, and
for a stipulated time. The Mayor shall have the right, vvhenever authorized by Council, to appoint
substitute or special patrolmen vvho shall not be considered to be in any sense regular members of
the Police Division and who need not be in the classified service. In case of riot or other serious
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emergency, or at time of elections or for other similar occasions, the Mayor or in his absence, the
Chief of Police, may appoint, for the period of the emergency only, additional patrolmen and officers,
who need not be in the classified service.

SECTION 69.

(Repealed; V 44 p 311; Approved by voters Nov. 5, 1935)

SECTION 70. - DIVISION OF FIRE.

The fire force shall consist of a Chief and such officers and employees as may be provided for
by Council. For any vacancy in the position of Chief of the Division of Fire which exists after
November 7, 2000, the Mayor shall appoint the Chief of the Division of Fire who shall serve in the
classified service for an initial term of four (4) years. A Chief so appointed may be reappointed in the
classified service for an additional term of four (4) years, with no limit on the number of re-
appointments. The Chief of the Division of Fire shall be in immediate charge of the fire force and shall
have control of the stationing and transfer of all firemen and other employees constituting said fire
force, under such rules and regulations as the Mayor may prescribe. In case of riot, conflagration or
other like emergency, the Mayor or in his absence the Chief of the fire force, may appoint, for the
period of the emergency only, additional firemen who need not be in the classified service.

.

SECTION 70a. - POLICE AND FIREMEN PERSONNEL AND COMPENSATION.

The compensation for each higher rank in the Police and Fire Departments shall be sixkeen
percent (16%) greater than the compensation for the next lower rank.

^ ^^f^ , .... ... . . .., . .. . ... ..., ,,.^, _^...;^ . .. . .. , ^ .. ,

SECTION 71. - REMOVAL OF DIVISION HEADS.

The Mayor shall have the exclusive right to suspend; reduce in rank or dismiss the Chiefs of
the Divisions of Police or Fire for incompetence, inefficiency, abuse of chemical substances,
disorderly or immoral conduct, discourteous treatment of any citizen or of the public at large,
insubordination, neglect of duty or for any other just and reasonable cause. In case of such
suspension, reduction in rank or dismissal, the Mayor shall forthwith certify the fact, together vvith the
cause therefor, to the Civil Service Commission, vvho vvithin thirty (30) days from the date of such
certification or a later date if agreed to by the Chiefs of the Divisions of Police or Fire shall proceed to
review such charges and render judgment thereon, which judgment may affirm, disaffirm or modify the
judgment of the Mayor.

SECTION 72. - REMOVAL OF OFFICERS AND EMPLOYEES.

The Mayor shall have the right to suspend, reduce in rank or dismiss any officer or employee
in the Division of Police and Fire and the Chiefs of the Divisions of Police and Fire shall have the right
to suspend and/or recommend the reduction in rank or dismissal of any officers or employees in the
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^ SECTION 104. - OFFICERS AND EMPLOYEES OF THE COMMISSION.

The Civil Service Commission shall designate one of its members as President and shall
appoint a Personnel Director.

The Personnel Director shall be a person thoroughly familiar with the application of merit and
sound business principles and methods in the administration of personnel.

The Personnel Director shall be appointed by the Civil Service Commission for a term of three
(3) years, subject to reappointment and shall at all times be under the direction of the Civil Service
Commission.

The Personnel Director shall appoint all employees of the Personnel Department to such
positions as may be established by the Council.

The salary of the Personnel Director shall be fixed by the Civil Service Commission subject to
the approval of Council.

The Personnel Director cannot become a candidate for public office in the City of Akron while
filling the office of Personnel Director.

SECTION 105. - CLASSIFICATION.

The civil service of the City is hereby divided into the unclassified and the classified service.

(1) The unclassified service shall include:

(a) All officers elected by the people.

(b) The Director and Deputy Directors of the Department of Public Service.

(c) The Director and Deputy Directors of Finance.

(d) The Director of Law, the Deputy Directors of Law and the Assistant Directors of
Law.

(e) The Director and Deputy Directors of Planning and Urban Development
appointed after November 15, 1990.

The members of all appointed boards or commissions, and advisory boards.

(9) The Secretaries and assistants to the Mayor.

(h) The Deputies to the Mayor.

(2). The classified service shall comprise all positions not specifically included by this
Charter in the unclassified service.

SECTION 105a. - UNCLASSIFIED SERVICE-RESIDENCY REQUIREMENT.

No person shall retain any position in the unclassified service unless he be a resident citizen of
the City of Akron within six months of his appointment and remain a resident for the period during
which he occupies said position in the unclassified service, provided, however, that the provisions of
this Section shall not be applicable to persons occupying said positions in the unclassified service on
June 8, 1976.

. . .. ._ . , ,
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CBC/TI,Klkrr I2/10/12
Requested by the Department of Pinance

nffered by JONES
... „ r.

CfRDI1+FANCI; NO. 440q_-2012 creating, establishing, and recognizing
departments, offices, bureaus, divisio7:s andposrtions in the classified service of the City of
Akron; requiring that only budgeted funded positians be filled; and declaring an emergency.

BE IT ENACTED BY THE Council of the City ofAkron;

Sectioii 1. That the followitag depariments, offices, bureaus, divisions and positions
are hereby created, established, and recognized:

Office of the Mayor
a. Administration
b. Community Relations Division
c. Economic Developrnent Division
d. Labor Relations Division
e. Public Utilities Conlanission

4,

5.

2. Office of Council Administration

3. Departn-ient of Finance
a. Administration
b. Accounting Division
c. Audit and Budget Division
d. Employee Benefits Division
e. Income Tax Division
f:Tnformation Tecbnology Division
g. Purchasing Division
h. Treasury Division
i. Business Services Division

Department of Iiealth

Department of Law
a. Civil Division
b. Critninal Division

6. Depat-txneiit of Neighborhood Assistance
a. Administration
b. 3 l J Call Center Division
c< Housing Division
d. Nuisancc Compliance Division
e. Recreation Bureau

7. IDepartnient of Persoruiel

x
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8. Department of Planning and Urban Developrnent
a. Administration
b. AMATS Division
c. Com►prehensive Planning and Zoning Divisions
d. Development Services Division
e. Strategic Initiatives Division

9. Departmes►t of Public Safety
a. Communications Division
b, Safety Communications Division
c. Fire Division
d. Police Division

e. Building Inspection and Regulation Division
f. Weights and Measures Division

t(?, Department of Public Service
a. Service DlrBctor' S Office
b. Engineering Bureau

1. Construction Division
2. Design Division
3, Environmental Division
4. Operations Support Division
5. Plans and Permits Division
6. Traffic Engineering Division

c. Public Works Bureau
1. Administration
2. Building Maintenance Division
3. Highway Maintenance Division
4, Motor Equipment Division
5. Parks Maintenance Division
6. Sanitation Services Division
7. Street Cleaning Division

d. Sewer Bureau
1. Sewer Maintenance Division
2. Water Pollution Control Plant Division

e. Water Supply Bureau
1. Water Distribution Division
2. Water Plant Division
3. Watershed Division
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BUILDii'vTC; ]Iit SI'ECTION AiND REGULATION DIVISION

COMMUNICATIONS DIVISIOid'

Cnmmunications Manager
Cable & Line Utilityworker
Comii7nnications Supervisor
Comr.nunications Teclrnician I
Coinmunications Technician II
Radio CQnrtmutniiations Supervisor
Radio Technician 11
Secretary II
Secretary III
Signal Line Foreman
Sigmat Lineworker
Wireiess SeYvices Coordinator

Seasonal

T'IME

(S) Student Intern........... ........ .... ... ........... ..................................<... . ............. School Schedule

26

P25



DEPARTMENT QF.PUBLIC SAFETY ( continued)

FIRE DIVISX(3N

RANNKS:

Fire Chief
Fire Deputy Chief
Fire District Chief
Fire Captain
Fire Lieutenant
Firefighter/Medic

SIJPPORT:

EMS Quality Coordinator
Fire Equipment Foreman/Master Fire Equipment Foreman
Fire Equipment Mechanic/Master Fire Equipment Mechanic
Fire Equipment Supervisor/Master Fire Equipment Supervisor
Secretary II
Secretary III
Secretary 1V
Storekeeper II
Stores Clerk

Seasonal

TIME

(S) Laborer/Semi-Skilled Laborer ... ... ............. . ..................................... ...... ... 9.1 to 5-30
(S) Student Intern............ .......... ... ..... .................................... ...................... School Schedule

x°1
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DEPARTMENT OF PUBLIC SAFETY ( continued)

POLICE DIVISION

RANKS:

Police Chief
Police Deputy Chief
Police Captain
Police Lieutenant
Police Sergeant
Police Officer

SUPP O RT:

Account Clerk II
Account Clerk III
Accounts Analyst III
Crime Analyst II
Critne Analyst III
Health Education Specialist III
Law Enforcement Planner I
Law Enforcement Planner II
Police Records Supervisor
Safety Communications Technician
Safety Comnnunications Technician I
Safety Communications Technician II
Safety Communications Supervisor
Secretary II
Secretary III
Secretary IV

Seasonal or TemPorar^
TIME

(S) School Crossing Guard ......................................... ...................... ... ..... . ....... School Schedule
(S) Student Intern ........... ... .. .... ....... ....,.., ..................... ................ School Schedule
(T) Police Cadet............. ......... ......... . ...................,..... ..., ............................................27Q days

28
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DEPARTMENT OF PUBLIC SAFETY {continued}

SAFETY COMMUNICATZONS DIVISION

Police Deputy Chief
Applications Analyst
Applications Programmer
Database Administrator
Safety Comrnunications Supervisor
Safety Communications Technician
Safety Communications Techr ►ician I
Secretary Ii
Secretary Ilz

WEIGHTS AND MEASURES

29
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DEFINITION OF TERMS USED IN POLICE DIVISION
RULES AND REGULATIONS, MANUALS, PROCEDURES, AND ORDERS

UNITS:

1.01 Beat: a designated area to which an officer is assigned; to be patrolled on foot.
1.02 Bureau: a unit within a Subdivision
1,03 Department of Public Safety: made up of the following divisions: Police, Fire, Building

Inspection, Weights and Measures, Communications, and Akron Corrections Facility.
1.04 Detail: members of the Police Division grouped together for the accomplishment of a

specified mission in a continuing operation.
1.05 District: a designated area to which an officer(s) is assigned; to be patrolled by motor

vehicle.
1.06 Division: one unit of the Department of Public Safety. Normally replaced in common

usage by the word "department." Example: Police Department
1.07 Headquarters: Harold K. Stubbs Justice Center, 217 South High Street, Akron, Ohio

44308
1.08 Section: a unit within a bureau.
1.09 Sector: an area containing two or more beats, districts, or posts; supervised by a police

sergeant.
1.10 Shift: the period within a day when an officer or other unit is on assigned duty.
1,11 Special Detail: one or more officers assigned to accomplish a specified mission; not a

continuing operation.
1.12 Subdivision: a unit commanded by a Deputy Chief who is directly responsible to the Chief

of Police; subd'zvisions are organized by purpose and/or task. There are three subdivisions
in the Akron Police Division: Uniform, Investigative and Services.

1.13 Unit: members of the Police Division grouped together, under one commander, for the
purpose of accomplishing one specified police purpose.

COIYiMAND:

2.01 Chain of Command: the unbroken line of authority from the Chief of Police downward
through a single subordinate at each level of cotn:mand to the level of execution.

2.02 General Order: permanent written orders issued by the Chief of Police. They are in effect
until modified or cancelled by the Chief of Police.

2.03 Line Supervisor: the supervision by a ranking officer of a subordinate under his direct

command.
2.04 Official Channels: through the hands of the ranking officers in the chain of command,
2.05 Order: an instruction or directive, either oral or written, given by an officer of higher rank

to a subordinate.
2.06 Shall/Will: the words "shall" and "will" as used in orders, rules, regulations, procedures,

manuals, and other official written documents, shall mean that the action required is

mandatory.
2.07 Special Order: written orders issued by the Chief of Police relating to some specific

circumstances or situation.
2.08 Staff Supervision: the supervision by a ranking officer of a subordinate not under his

direct coinmand.
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PERSONNEL CLASSIFICATION:

3.01 Acting: serving temporarily in a position to which a member is not ordinarily assigned,
usually in a position of higher rank. All the authority, responsibilities and duties of the
position rest with the acting member.

3.02 Captain: officer in charge of a bureau, section, detail, or other such unit or shift as the
Chief of Police may direct.

3.03 Chief of Police: the executive head of the Police Division.
3.04 Commanding Officer: a supervisor above the rank of Sergeant who command a

subdivision, bureau, section, shift, unit or special detail of the Police Division.
3.05 Deputy Chief of Police/Major: serves as commander of a police subdivision and can

assume the duties of the Chief of Police if assigned to do so during the absence of the
Chief of Police.

3.06 Detective: an officer assigned to the Investigative Subdivision or similar investigative
function in one of the other subdivisions. The designation of "Detective" is an assignment,
not a promotion.

3.07 Employees: those persons in the Police Division who do not have the police power. The
term is applied without regard to sex, rank, duty, or subdivision. For purposes of these
rules and regulations, the absence of the word "employee" from any applicable rule or
regulation shall not exeinpt the employee from the obligation of adhering to that rule.

3.08 Grade: officers are in "grade" according to their pay step or length of service.
3.09 Lieutenant: officer in charge of a bureau, section, detail, or other such unit or shift as the

Chief of Police may direct.
3.10 Officer: those persons in the Police Division that have police powers. The term is applied

without regard to sex, rank, duty, or subdivision.
3.11 Police Officer: regularly appointed officer below the rank of supervisory officer. Normally

does not have supervisory responsibility over a group of other officers.
3.12 Police Reserve Officer: trained civilian volunteers with full police authority under the

control of the Police Division who are available for emergency duty.
3.13 Rank: the order of position in the job classification of the Police Division. The titles of the

ranks are:
Chief of Police
Deputy Chief of Police/Major
Captain
Lieutenant
Sergeant
Police Officer

3.14 Ranking Officer: the officer having the highest rank or grade. Officers of the same grade
shall rank according to their appointment date. Those officers with the same appoiiitment
date shall rank according to their relative position on the original appointment list. When
two or more officers are on-duty together, the officer of the highest rank is in command
and shall be held responsible for the operation.

3.15 Seniority: established first by rank and secondly by time served in rank.
3.16 Sergeant: first level of supervision, has immediate charge of subordinates assigned to him,

instructs and assists them in their duties and is responsible for their general appearance,
good order, performance, and discipline.

3.17 Subdivision Commander: a DeputyChzef, or his/her designated replacement, assigned by
the Chief of Police to command a subdivision.
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3.18 Supervisor or Supervising Officer: officer above the rank of police officer who has
supervisory responsibilities.

3.1.9 Table of Orgaui:eation: a table showing the number and rank of officers, and other
emplovees assigned to each unit.

PERSONNEL/ADMINISTRATION TERMINOLOGY:

4.01 Annual Leave: the vacation leave granted to all members/employees to the Police
Division each year.

4.02 Appointment; the designation of a person by the appointing authority to any position
within the Police Division. The Mayor is the appointing authority for all positions.

4.03 Days Off: those days, determined by the Chief of Police with the approval of the Mayor,
on which an officer/employee is excused from duty.

4.04 Disability Leave: the period of time during which an officer/employee is excused from
duty, with the approval of the Chief of Police, by reason of having incurred an on-duty
injury.

4.05 Off-Duty: the state of an officer/employee during his/her day off or aruDual leave when
he/she is free of the responsibility of performing his/her usual routine duties. Technically a
police officer in on duty and subject to call at all times.

4.06 On-Duty: the state of an officer/employee during the period of the day (shift) when he/she
is actively engaged in the performance of his/her duties.

4.07 Promotion: a change in the employment status of an officer/employee to a position in a
higher classification.

4.08 Sick Leave: the period of time during which an officer/employee is excused from active
duty by reason of illness, or injury sustained while off-duty; or the period of time during
which an officer/employee is excused from active duty by reason of a death in his/her
immediate family.

4.09 Special Duty: police service, the nature of which requires that an officer be excused from
the perfornlance of his/her regular duties.

4.10 Tour of Duty: the shift during which an individual officer/employee is on assigned duty.

OTHER TERMINOLOGY:

5.01 Daily Bulletin: the official daily publication of the Police Division which contains
information regarding crime types and locations, wanted or missing persons, incidents or
special locations calling for police attention, stolen vehicles and stolen or missing license
plates, and special notices. All directives contained in the Daily Bulletin have the force and
effect of Police Division Orders.

5.02 He/She/Him/Her/His: used without regard to gender.
5.03 Immediately: the term "immediately" is to be constructed to mean as soon as possible and

practicable.
5.04 May/Should: the words "may" or "should" as herein used shall mean that action indicated

is permissive.
5.05 Notebook: a book in which officers are required to record an account of their work and

official action and required information provided at roll calls.
5.06 Off the Air: in service but not available for radio communication.
5.07 On the Air: in service with radio equipment in operation, and available for radio

communication.
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5.08 Out of Service: not available for service because of the breakdown of the vehicle or when
withdrawn from active service for some special assignment; not available for radio
communication.

5.09 Patrol Car/Cruiser: a passenger type vehicle used by uniforrned officers to assist in the
performance of their duties.

5.10 Patrol Wagon: a special conveyance used to transport arrested persons.
5.11 Procedure: the official method of dealing with any given situation.
5.12 Procedural Manual: a manual prepared under the direction of the Chief of Police to

outline in detail the standard operating procedures of the Police Division.
5.13 Report: a written cominunication unless otherwise specified, relating to police matters.
5,14 Rules and Regulations: directions issued by the Chief of Police, with the approval of the

Mayor, defining the police purpose, duties, and conduct of all members and employees of
the Police Division.

5.15 Solo/Motorcycle: a two wheeled motorcycle.
5.16 Three-Wheeler: a three wheeled motorcycle; servi-car.
5.17 Training Bulletin: bulletins distributed by the Police Division designed to keep officers

abreast of information, practices and procedures in law enforcement.
5.18 Suspension: the act of temporarily denying an officer/employee the privilege of

perfonning his/her duties in consequence of dereliction of duties or other violations of
Police Division regulations. Suspension is either the first step in the disciplinary process or
the penalty assessed.
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CHAPTER 300

300.01 Officers shall tiot carry or use, either on or off-duty, any ammunition not issued or approved by
the Police Division. A violation of this section is a major offense of the third degree.

300.02 The regulation firearm shall be a blue all-steel, or armaloy or stainless steel., Sznith & Wesson or
Colt revolver chambered for .38 caliber special ammunition with a 4" barrel; or Smith & Wesson
semi-automatic 9mm pistol, Model #5906, or other Smith & Wesson 9mm semi-automatic models
as issued or authorized by the Chief of Police.

a) The regulation firearm shall be carried by all officers of the Police Division with the
exceptions noted in Rule 300.13.

b) Nothing in this rule shall prohibit Police Division weapons of other types from being assigned.

c) A violation of Section 300.02 is a major offense of the first degree.

300.03 Officers shall maintain and use firearms only with due regard for the safety of the public and other
officers. No officer shall:

a) Discharge weapons except where it is reasonably believed that said officer or any other person
is in danger of death or great bodily injury or to apprehend a fleeing felon reasonably known to
be armed with a deadly weapon or reasonably known to have committed a felony involving
great bodily injury. A violation of Section 300.03 is a major offense of the first degree.

300.04 The firing of warning shots is prohibited. A violation of this section is a major offense of the third
degree.

300.05 The firing of an unintentional shot(s) by an officer shall be a minor offense of the third degree.

300.06 Officers shall, in addition to those situations set forth in Section 300.03 of these rules, be
pemztted to fire weapons:

a) To kill a dangerous animal or one that is posing a threat to officers or persons nearby.

b) For target practice on the Police Division range or other established shooting range.

300.07 Officers are required to report any deliberate or unintentional discharge of firearnls as follows:

a) Oral Report

1. On-Duty Incident: Immediately, or as soon as is practical, the officershall orally report the
incident to his/her immediate supervisor, who shall conduct a thorough investigation of the
incident.

2. Off-Duty Incident: Immediately, or as soon as is practical, the officer shall orally report the
incident to the on-duty shift commander of the Uniform Subdivision who shall cause a
thorough investigation of the incident to be conducted.
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b) Written Report -- On or Off Duty

1. A written report, describing in full the circumstances of the incident, shall be submitted by
the police officer(s) involved, directed to his/her subdivision commander, prior to the end
of the shift during which the firearm was discharged.

2. A written report, describing in full the circumstances of the incident, shall be submitted by
the investigating supervisor, directed to his/her subdivision commander, prior to the end of
the shift during which the firearm was discharged.

c) Failure to report the discharge of firearms as required by Section 300.07 is a major offense of
the third degree.

d) This rule does not apply to rounds fired as instructed during regular practice on a target range.

300.08 When death or injuty has resulted from the use of a firearni by a police officer, that officer shall as
soon as practical be relieved from field duty by his/her shift or unit commander pending a full
investigation into the incident by the Police Division.

a) During the period of time an investigation into the incident is being carried on, the Chief of
Police shall assign the police officer to duty inside the station house,

b) Such relief from duty shall not be considered a suspension or disciplinary action taken against
the police officer, but rather an administrative course of action for the purpose of:

1. Relieving the police officer from further performance of field duties while undergoing the
emotional stress of having used deadly force; and,

2. Permitting the Police Division time to conduct an objective investigation into the nlatter,

c) The length of time a police officer shall be relieved from field duty shall be determined by the
Chief of Police.

300.09 There shall be established within the Police Division a board consisting of three (3) subdivision.
commanders, or in the event they are not available, their designated replacements, which shall
have the responsibility of reviewing each incident in which a firearm is discharged deliberately or
unintentionally by a member of the Police Division and report their findings and recommendations
to the Chief of Police.

a) The senior subdivision coinmander present shall be chairman of this board,

b) This board shall be convened by the Chairman of the Board within ten (10) working days
subsequent to any incident reported for a review of such incident.

c) In any incident resulting in the death or injury of a person, the identity of the officer or officers
involved shall not be made public until such time as the Chief ofPoli.ce decides to make such
identity public, In making his decision, his consideration shall include, but shall not be limited
to:

1. Coznpletion of all aspects of the i nvestigation; and

2. The safety of the officer and his/her family.
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d) Only the Chief of Police or his authorized representative shall make such identity public.

300.10 Officers shall never display firearms unnecessarily or draw their fireanns in a public place except
in the line of duty. A violation of this section is a major offense of the third degree.

300.11 Officers who unnecessarily use their firearin in any manner against a fellow officer(s) are subject
to disciplinary action. A violation of this section is a major offense of the first degree.

300.12 Officers ma.y carry firearms when off dutybut are not required to do so. In the event that a
weapon is carried by an officer while not on-duty:

a) Proper police identification shall be carried by the officer.

300.13 In addition to weapons described in Rule 300:02, officers may carry optional firearms, as
described in this rule:

1) A Sniith & Wesson or Colt revolver chambered for .38 special ammunition but with a barrel at
least 2" long, or a Smith & Wesson 9mm semi-automatic pistol may be carried.

a) While on assigned uniform duty in the station house.

b) While assigned to plainclothes duty.

c) While off-duty.

d) As a second weapon securely concealed on the person while on-duty;

1. The division neither encourages nor discourages the practice of carrying a second
handgun while on-duty. If carried, it is understood that this is an emergency weapon to
be used only if the primary gun becomes inoperable or for use if the officer becomes
disarmed.

2) Other personal firearms of a different make, model or configuration may only be carried on or
off-duty with the specific azld individual written permission of the Chief of Police.

3) A violation of Section 300.13 is a major offense of the third degree.

300.14 Officers are required to register with the Police Division the serial number and descriptions of all
firearms they carry either on or off-duty and be range qualified with said weapons. A violation of
this section is a major offense of the third degree.

300.15 Violations of this Chapter, which are not otherwise defined as being either major or minor
offenses, shall be considered informal offenses as defined by Section 1300 of this manual.
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CHAPTER 500

500.01 Any officer/employee receiving a written communication for transmission to a higher command
shall in every case forward such cornmunication.

500.02 An officer/employee receiving a comniunication from a subordinate directed to a higher conimand
shall endorse it indicating approval, disapproval or acknowledgement.

500.03 No officer/employee of the Police Division shall forward correspondence of a division nah.ire over
a signature other than that of the Chief of Police or a subdivision commander except when such
officer/employee has been. specifically authorized to do so by the Chief of Police or his/her
subdivision commander.

500.04 Officers/employees shall not use Police Division letterheads for private correspondence, nor shall
any rtien7ber or employee sue the address of the Police Division for private purposes.

500.05 Officers/einployees are required to answer questions by, or render material and relevant statements
to, a supervisor in a Police Division personnel investigation when so directed. A violation of this
section is a major offense of the third degree.

500.06 Officers/employees shall submit all reports required by the performance of their duties:

a) Prior to completing their tour of duty, or

b) Prior to completing secondary police jobs, or

c) As directed by supervisory officers

d) Investigative report shall be submitted as soon as practical consistent with efficient police
operations.

A violation of Section 500.06 is a minor offense of the third degree.

500.07 Upon receipt of an order conflicting with any previous order or instruction, the officer/employee
affected will advise the person issuing the new order of the conflict.

a) Responsibihty for countermanding the original order or instruction rests with the person
issuing the new order.

b) Responsibility for notifying the person who issued the previous order or instruction rests with
the person issuing the new order.

c) When so directed by a supervisor, the officer/employee who receives a conflicting order or
instruction shall carry out that order or instruction after informing the supervisory officer of
the conflict. No officer/employee shall be found guilty of any improper conduct for following
a conflicting order after he/she has notified the person issuing the order of the conflict.

d) Conflicting orders hall only be i ssued when circumstances make it reasonably necessary to
carry out the required task.
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500.08 Officers/employees shall treat supervisors, subordinates and fellow employees with respect; they
shall be courteous and civil at all times in their relationships with one another. A violation of
Section 500.08 is a ininor offense of the first degree.

500.09 When on-duty and addressing a supervisor, particularly in the presence of other officers/
employees, or the public, supervisors should be referred to by rank and surname.

500.10 An order from a supervisor to a subordinate shall be given in clear, understandable language, civil
in tone, and issued in pursuance of Police Division business.

500.11 Any order posted on a Police Division bulletin board over the signature of the Chief of Police shali
have the same effect as these Rules and Regulations.

500.12 No officer; employee shall:

a) Ridicule or criticize and order given him/her by a supervisor.

b) Ridicule or criticize a supervisor, whether in or out of his/her presence.

1. A violation of Sections 500.12 (a) or (b) constitutes insubordination, a minor offense of the
first degree.

c) Deliberately refuse to obey a lawful order.

1. A violation of Section 500.12 (c) constitutes insubordination, a major offense of the first
degree.

d) Fail to obey a lawful order.

1. A violation of Section 500.1.2 (d) constitutes insubordination, a major offense of the first
degree if serious physical harm as defined by ORC 2901.01 (e) or death occurs to any
person; otherwise, this is a minor offense of the fzrst degree.

500.13 No supervisor shall .knowingly issue any order, which is in violation of any law, ordinance, or any

Police Division Rule or Regulation.

a) Obedience to an unlawful order is never a defense for an unlawful act.

l. No officer/employee is required to obey any order which is contrary to Federal or State
law, or to an ordinance of the City of Akron

Responsibility for the refusal to obey any order, which is contrary to Federal or State law,
or to an ordinance of the City of Akron, rests with the officer/employee and he/she shall be
strictly required to justify his/her action.

3. No officer/employee shall be held responsible for failure to obey an order when it has been
determined that the order was contrary to Federal or State law, or to an ordinance of the
City of Akron.

4. A violation of Section 500.13 (a) is a major offense of the first degree if serious physical
harm as defined by ORC 2901.01 (e) or death occurs to any person; otherwise, it is a major

offense of the third degree.
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b) An officer/employee who has been given an order, which he/she feels, is unjust, improper, or
contrary to the Rules and Regulations of the Police Division must first obey the order to the
best of hislher ability and then proceed to appeal the order through the chain of command.

1. A violation of this section constitutes insubordination and is subject to the provisions of

Section 500.12 (c).

c) An officer/employee who receives an unlawful, unjust, or improper order shall, at his/her first
opportunity, report said order in writing to his/her subdivision commander and the Chief of
Police through official channels. Any such reports submitted to the concemed subdivision
commander and Chief of Police shall contain all of the facts pertinent to the incident and a
de.scription of the actions taken by the officer/employee in complying, or not coanplying with
the order.

1. A violation of Section 500.13 (c) is a major offense of the third degree.

500.14 A member temporarily filling the position of a supervisor in an acting capacity shall be vested
with the authority and responsibility of the supervisory officer whose position he/she is filling.

500.15 Violations of this Chapter which are not otherwise defined as being either major or minor offenses
shall be considered informal offenses as defined by Section 1300 of this manual
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