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1. QUESTION TO BE CERTI:FIED

Pursuant to Rule 9.01 of the Rules ofPractic,. Supreme Cotart of Ohio, this Calu°t

cert.ifies to tiie Sul3renic Cou€i of Oliio the following question of Ohio sta€e law:

May an insuredvvbo has accnaed indernnity asid defense
costs arising frozrx progressive injuries, aiad who settles
resultant clain3s against primary insurer(s) on a pro xata
allocation basis arnong various p:rirraar'•y insurance policies,
employ an "all suz-ias" method to aggregate unreinibursed
losses and thereby reach the attachment point(s) of one or
more excess i"nsurazice policies?

This Court seeks a judicial determination of the a3aove-stated question by the Supreme Cotzrt of

Ohio given: the lack of controlling precedent from the Supreme Court of Ollio concerning the

proper rr.metiioci for allocating xuarcimburseci losses under these circumstances; conflicts between

precedent issued by Ohio courts; conflicts between precedent from Ohio courts and the United
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States Couji ofAppoals for the Sixth Circuit; the pivotal importance o#'this issue in this case;

and the likelihood that fhis Ohio law question will be relitigated in state and federal cour#.s.

11r $TI^:^"`lN;i~+EN`lf` 9LF FACTS

In this action, Plaintiff The Lincoln Electric Company ("Lincoln Electric") seeks

declaratory rolief that: its uznbreila insu.rers, Travelen :ualty aiict Surety C'ompanv, i•`^ia .Aet-na

Casualty and Surety Company ("Travelers" or "Aetna"j and St. Paul Fire and Marine Insurance

Company ("St. Paul") (collectively, the "Umbrella Insurers"), have a duty to clefertd and

indemnify it for underlying welding product clairtis. Lincoiri Electric also seeks damages for

these in:surers' alloged l°ailrire to provide coverage.

A. The Welt€an Product Clairns

Lincoln ; a•lectiic; is an Ohio company that has been sued by thousands of claimants

seeking darnages for long-term bodily injury from alleged exposure to harmful substances (e.-.5

asbestos, manganese, and welding fuznos) in Lincoln Electric's welding prodtiets. In connection

withthese welding product claims, Lincoln Electric asserts that it has incurred aver $12 million

in indemnity costs (payments of settlements and 9Jv,1; ,:, Juclgrnents) for the period from :[Lily 1,

2000 througli Decoixiber 31, 2012. Lincoln Electrie i'urtlier assc;rts that $4.5 of the

indernnity costs have not been reimbtzrsed by insurance. According to Lincoln Electric, it also

has inettrred over $179 million in deferise costs in connection with the welding prodtiet claims

froi-n Novornbt:r 1, 1 999 through December 31, 2012, of whicli more thaia $86.7 milliozt has been

unreimbursed by in:suz;axz:^..e.

B. The 1'rima^^ ^^^ ULnrbre1ip ltrasurAric^ ^*c^^icies At .issug

Lincoln Eleotric purchased primary liability insurance from St. Paul .frorn 1947 to 1985:

Lirzcoln Electric also purchased umbrella policies from Aetna {now `1'raveiers} from May 16,
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1975 to August 1, 198l,and from St. Paul i'resra April 1969 to May 16, 1975, and also from

August 1, I981. to August 1, 1985. Lincoln Electric asserts that its prirnazT and umbrella policies

promise to provide defetise and indemnity c;ovcragef6r c ls :^7s seeking daniaaes for bodily injury

csccurririg during the policy period. Each of dic St. Paul primary policies iinderlyin4 the Aetna

and St. Paul umbrella policies has a $2 milli.on policy limit.

At preseiit, LitxcoIn Electric's coverage claims are focused on the 1980-8 l.Aetna

umbrella policy or, alternatively, the 1983-84 St. i'atrl urabretla polzcy,; Each of these umbrella

policies ba.s a$2 million uttachnaent pointmid to resporid when Lincoln Llectrie's

iosses exceed $2 million. A St.1^aul primary policy (No. 534.1I-19090) sits directly underneath

the 1980-81 Aetna umbrs:lia policy, and another St. Paul tarii-nar,y policy (No. 534.iK0495) sits

directly 3iriderrseatl:^ the 1983-84 St, Paul umbrella policy.

C. "F.^ 11'rigtan- I'crtic -, ree^crat

In June 2000, Lincoln Electric and St. Paul resolved adisputc con^em7ng coverage for

welding product claims under Lincoln Electric's primary policies by enteririg itito a settlement

agrecniertt (the "Primary Policy AgrcQmcnt").= The Primary Policy Agreement sets fort}i St.

Paul's obligations, as Lincoln's ptirnary insurer, witli regard to weldirig product claims agaiitst

Lincoln. Under the Agrccinent, St. Pa-ul pays only aportion of Lincoln Electric's deficnse and

indeznnity costs; that pet-centage decreases over t7rsl;

'Lincoln Electric purports to reserve its iights u^idcr the other umbrella policies.

'Lincciiii Electric anciSt. Paul are the only parties to the Primary Policy Agrt.'c;mz:>nt.

No other insurer has reimbursed Li;icoln Electric for the (increasing) percenta;c of
defense and indemnity costs tYat paid by St. Paut.
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'Flie Primazy-Pcslicy Agreement provid'es taiai, purposcs of exhausting St. Paul `s

primaiy policy liniits, St. Paul's indemnity payments under the A&qeemeiit are spread eclually,

(allocated on a ``pro rata" basis) across all priniary policies. According to inforrr3 ation supplied

by St. Paul, it appears that, as of April 2013; the l980-81 prirnarv policy liznit uras eroded by St.

Paul indemnity payiiients of $717,528, and the 1983-84 prirnary policy was eroded by St. Paul

indemnity payments tsf$1,1?t,2I4> The Primary Policy Agreement does not specify any method

for allac-ati lg Lincoln Electric's unreimbursed iz3t£eniniq, paytnents.

D. This Covr:r^p-e Action

lJnder the Primary Policy Agreement, St. Paul lias paid substantially less than 100% of

Lincoln Electric's defense and indemnity costs, ar ►d Lincoln Electric has paid tb^e rest of those

costs (Lincoln Electric clainxs that is h,,--, $91 million to datv}. Lincoln. Etectric

maintains that its losses w.ill gfow to %,vell aver 50 % going forward.

Lincoln Electric bro{zglit this action seekirig a rlec:laratic>:i that it is entitled to recover a

portion ofit`s unreimbursed defense and iiidemriity paynieiits: from a seiected umbrella policy.

Specifically, Lincoln Electric believes that it is erititled to recover that pcirticaii of its

tixire."arnburseci costs incurred after unreimbursed payments have been allocated ors a vertical, all

sums basis to exhaust the underlying priinary policy lirniis and reach the $2 million attachment

point of that ugn.brella policy. The Umbrella Irisuri.rs contend that T..inc-ol3i Ele:ctr'lc forfc.itcd the

right to allocate urzreimbursed losses on a vcrtical, all strrris basis whc;n it entered iiitc, the

Primary Policy Agroexnent, under which losses were allocated to Lincolti Electric's prinya..ry

policies wit^i St. Paul or a liorizoiatai, pro r< t{. ,,Ltsis

`fhe parties agree that the central issue in this litigation is wbether, in the wake of'the

Priiz3ary Policy Agreement, Irincoln Electric iaiay revert to an all sums approach to aggregate its
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tunreimbursed iosses, and thereby reach the attac^^nent pois7t(s) of one or more of the excess

insuraiice policies identified in Lincoln Electric's First 1kinended Complaint. Both Lincoln

Electric and the Umbrella Insurers have filed partivi motions for s^immaryjudgment on this

allocation issut:, recognizing that it is an iss'ue of a,> properly can be resolved by the Court.

This Court agrees that the allocation question cArti#ied herein is one of law that can be

resolved on summary judg.t2icnt. Ho-we.--^r, Ohio law is a.pparefitly uiielear regarding the certified

question. The Suprenie t;out-t of Ohio has not considered r0ether, in thefacc of a pro rata

settl.exnent of primary insurance ciairns, an ir.su.red forfeits the fight to employ an all surns

approac}i to aggregate utireirnbursed losses azid thereby reach the attachment point;.s of any

excess insurance policy.

Although tlie Suprerr.ae Court of t`Jiiio has held that cautis may use the all sums method to

allocate losses to prirnary policies where there has been no pro rata settlement under those

policies (see the Goodya>rrr decisioii, iylra.), the Supreme Court apparently has not been

presented witlt the precise issue here. Moreovcr;1s^<-. courts have reached different

conclusions respecting the certified question (compare tiic Goodrich decision,irfta. (Nintb

District Court of Appeals), and the AITV Custom Paper.y decisaon, infra. (imorttgomery County

Court of Common PIeaN)). `rhc oriIy (:?itic> appellate court to consider the issue held - u-ndc:r facts

extremel}r similar to those present here - that an all stznis approach is permissible (Goodrich,

in, fra). Further, the t)laio appellate court's decision in Goodrich directly c+ai7tradicts an earlicr

decision of the United States Court of Appeals for the Sixth Circuit (see the Gen^.:orp case,

infta,), in which the federal appellate court held tliat, wider Ohio law, an insured who enters into

a pro xata settlernezit of losses under uziderlying pri.niary policies forfeits the right to reac.h. the

attachment points of umbrella policies using an all surris aggregation method.
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Tn the C.̂r`oUduear Tire & RtEbher Co. v, Aetna Casualty & S'urely Co., 769 NX.2ti 835

(Ohio 2002), the Supreme Court of Jlizo considered whether, in the case of claims of

progressive injury, Ohio law rz.Kqciires courts to use the all sunis or pro rata method of allocating

insurance paymentsfor the pur,pose of deterniinint; exhaustion ofprim.ary policy limits. fc^ -at

840-42. "I"he Goodyear court adopted the all sums apprc^aclx, holding that the policyholder

i`shnuld be permitted to choose, f-rom the pool oftri^ ^c.rc;d prim^anr policies, a sirigle primary

polioy against which it desires to make aeiaim IEs, <.: 4 1

The Goodyear decision stYpersedes the prior decision of the United States Court of

Appeals for the Sixth Circuit in Lincoln Electric Co. v. kS't. Paul Fr'r^.a & Marine .Tns. Co., 210

F3d 672 (b" Cir. 2000). In that case, the federal appellate c<oiirt incorrectly predicted that the

Supreme Court of Ohio would adopt the pro rata allocation method,'

The Umbrella Insurers argue against the all sums approach in this case based on ant7tlier

prediction of Ohio law by the Sixth Circuit. Specifica:lfy, the Umbrella izasurers rely oii the Sixth

'.trn the decade since Goodyear was decided, Ohio courts have unif6rrnlv applied tho all
sums method. See, e,g.,1'enrz. Gerr. Itrs. C;o, v. Park-Ohio Indit,s., 930 N.E.'/-d 800, 803 (Ohio
2010) ("[w)e continue to adhere to the all-sut7as .rrieth,^d of allocaticari adopted in Goodyear");
Croodrieh Crrp. v. ^ommerc:cra Union .Irss. Co,, No. 23585, 200$ WT., 2581579, at *24025 (Oitio
Ct. App. June 30, 2008) (applying the all sums app< .`; ? rt;m Croodyear).

51,incoin Electric and St. Paul previously litig<<tecl in the Northern District of 0lxicr a.ncl the
Sixt.h Circuit the isstze of wlic-14 a particular primary insurance policy is "'triggered by a claim
'anvcrlviiig a lorig-t.ertn exposum asad delavetl rrianifestation irzjury." LincoIn .t:^tec. Co, v. .5t. 1'aill
Fire & Marine ,l'ns. Co., 10 F. S.upp. 2d 956 (tv.D. Ohio I998), cxff'^^d inprs<rt and rev'd irtpurt,
210 F.3c3 672 (6th Cir: 2000). This dispute involved primary policies ti-,at St. Paul 'zssiied to
Lincol'n. Elec:trie. Specifically, the parties litigated whet.h.or I,incoln Electric could elect to
allocate all losses fro;m welding product claims to any Yriggered policv (€.he"all sursis" approach
advocated by Lincoln Electric) or whether the losses needed to be allocated equally across all
policies (the "pro rata" approach) advocated by St. Paul.. 1a;. at 678. The Sixth Circuit resolved
the issue in favor of the pro rata approach advocated by St. .patil. As disct3sserl above, the
Supreme Court of Ohio's subsequent Gooiiyr-.ar decision makes clear that the Sixth Circuit
irac.orrec;tly predicted Ohio law.
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Ci.rcu:it"s sununary affimiancc of a magistrate judge's decision in GenCorp h7c. A>. AIL1 Ins. Co.,

138 F. App'x 732 (6' Or. 2005) (unpublished), cr.f'g.297 F. Supp, 2d 995 {N.1.). Cs}tio 2003).' '

However, GenCorp - mucli like .l••iiicrsln Electric v, .S't. Paul - has been cnlled into serioiis

question by a later Ohio appellate cotirt elecisiori; Goo<irich, that is directly on point.

In CieraCarp, the insured laad settled with all of its pt-irnary insurers. Gen{:;'orp, 297 F.

Supp. 2d at 998. It argued "that Goodyear allows it to allocate its liability, ,., to a single

primary policy, exceed the coverage provided by that policy without exltaustiztg the coverage

provided by ottier prii-tiary policies, and 'rise up' to the coverage provided by tlie excess

instirets." Id. at 10(}6-07. The federal appellate court disagreed, holding that the insured could

not apply an all sums ailooatioyi i.^ecausc, b} se±tlin all of its pris-narry insurers on a pro rata

basis, GenCorp l;iad "already made its allocation" and had forfeited the right to use an all stnis

allocat.ion to reach the excess carricrs.' 1d. at. 1007, This conclusion was soon rejected by the

'The Sixtl? Circuit's unpublished GenCorp decision is ixot binding on this Court. Aeets
v, iLlc7nr<c=, W F.3d 164 1,167 (6th C'.ir. l99G} {unpublished opiriirns "iarry no precedentaal weight
_,. [andj have no binding effect on anyo.ne other tban the parties to the action", but their
reasoning may be "irsstructive" or helpful).

'Acccrrdirig to Lincoln Electric, the horizont^^zl exhaustion approach urged by the
Umbrella. Insurers and adopted irs. GenCorp would aiscoural;e settlements, because it would
result in a foarfeiture t3l'caverage. Ac;ctrdin-P, to the C;tnbrella fiistirers' approach, the all sums
method w"ld apply before scttlc°tncnt (per Goodyear), but pro rata wotild apply aftcr sctllezn=t:.
Bccausc settlements always involve comprs^i-riise, they are almost nt eler for tlaefull policy limits
or coverage. However, the GenCorp rule urgee, by 1mbreila Insurers would require tht;
policyholder to allocate horizontally until t,lle ^u.ii :ia:-w, of the entire primary layer are exhausted
- even thougli the pr3mary layer has alrcady been sc„i<ed, Lincoln Electric conteazrls that a likely
result is that the policyboldcr would forfeit substantial coverage, not being able to access any
non-settled excess policies until it paid the limit^^ af.a[l settled primary pttlicies. According to
Lincoln Elee:tric, this is contrary to the basic purpose of insurance, w}tic:.h is to protect t.he insured
from having to bear the costs arising from covered risks.
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Ninth .'tJzstu•ict Cau.at of Appcals of Ohio in ^oocfrrc•Ja!

In 2008, the Nitath District Cmirt of Appel3s,1 ,,.;ided Goodrich, a case invcslvirzg factual

and legal issues similar to those in GenCorp, and reached the opposite corrcluszon. Goodrich

involved environmental c.ozitarriination which triggered coverage under primary anci excess

liability policies in effect from 1963 to 1983. 2008 WL 2581579 at * l. I>ike Lincoln Electric,

Goodrich had also setticdvvixh all of its prirrtary insurers. Under Ohio's all sums approach,

Goodrich sraught. coverage under its excess policies atiac.hing at $20 sxailiion to pay the remainder

of tite claim. Id. "Ibus, Gaodr,icli needed at least $20 tn<illioai in losses to exhaust tbc directly

underlying lirnits of one primary policy and reach the excess policy in a selected policy petiratf.

Ici.

After trial in the coverage act.ion, the jury awarded Goodrich $42 million in damages

under its excess pclicies, Id. After reducing the jud<rrns•nt by $20 Yniilion (because liability under

the excess policies did not attach uiitil Goodi ict;'s dzi:zj.,, t.:s llad re.aclied $20 rnillie}rl),' the^ : trial

coijrt found that Goodrich's losses were sufficient to reacti the targeted excess poIicy based on

an all su:ris, vertical allocation approach. Two key aspects of the court's hoiciin ;we that: (1) the

trial court allowed an all sums a11ocatiott eveFi after Goacirieh had settled witb its primary

inst:rers for more than 20 ycars of primary coverage, and (2) to reach the selected excess policy,

g"I`hc GenCorp court did not explain how its result could bu brought itzto corasoaarrxce with
the all sunis approac;.b. in Goodyear.

gLincoi:n Electric concedes that thc tJnibreiia Insurers Nuault3 not be required to pay the
portion of Lincoln Eleca:ric's unreirnbursed costs nec:-' :ito exhaust the underlying limit, and that
Lincoln Electric would be required to absori"r tIR.i° ior its own account.
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Goodrich was required to exhaust the directly underlying policy, and riot policies in other years.

!d at ^ i -2.'4

On appeal to the Ninth District, the excess insurers relied heavily on C:enC'orp, arguing

that because Goc+tiricb txad settled with its entire pF-ima:n, layer, it -was required to use a pro rata

allocation approach to reach the excess policies and haci forficited the r:ight -ta tsse the all swns

allocation rrie€hod. Stated an.otber way,the insii"r^c s^>^, te^ that the non-settling excess insurer

would be liable only for 1c>ss.es that exceeded the combined limits of all settled primary and

lower level excess policies.

Goo€irseh responded that GenCorp s}ic}uld not be fc;llower3 because it discouraged

settlement, azt.rI because it contradicted the all siirns, vertical atlocatioit appt-oacli adopted by the

Supreme C:aurt of Ohio in Gvvczyear. Specifically, Goodriclt argued that GenCorp

<`riisregarz31'ed] Goodyear [by] requiriiig policyholders to horizontally allocate their losses among

all their triggered [prirnary] policies" (i.e:, on a pro rata basis) before reaching any excess

coverage. Id. at 16, n.. 13.

"the 1'•Iirith District Court ofAppeaas ultimately rcjectcd the insurers' ap•gurnents that

relied on GenCorp and held that a palicyhordf r:^:;It. , aii excess insurer on an all sums basis

without ttte requirement ot"exha.usting all other pritnary policies, even after the poiicyhc?tcfcr had

settled with its primary insurers for 20 years of primary cavcrage. 'T'htts, under Goodrich, a

paltcy:hoIder can pursue excess coverage on an all sums basis without horizontally exhaustiiig all

of its Vimat'y coverage. (This is precisely what Lincoln E}ectric; secks to do hcre.)

3°The Goodrich trial court "re.peatcdly stated throtaghaut its judgment entry that its
judgment against each [cxcess iTLsurerl presumed selection under Goodyear" and -ttie all sums
approach endorsed in that decision.
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It appears that the Ninth District Court of Appeals is the higlirs€ court in Obira to consider

the issue certified here. 71ais court is aware of only one trial court (apart from the Goodrich

ccaurl) to examine the issue. In Aff Custom Papers i,LC -^3. Allstate Ins. Co., No. 20I2 CV

03228; 2012 WT., 6565832 (Mont^„Qr^iery Cty, Ct. Cc^n^t. PI. S^:^?t. 21, ?f31 2), the court reached a

conclusion opposed to the holding in Goodrawh. Citing GenCorp, the trial ccsurt dismissed a

policyholder's claims against several excess insurers on justiciablity gratinds The policyholder,

faced with asbestos liability clairns, had entered into cost sharing agreements with prii-natT

carriers. The court held that by electing to allocate i° :'-).irns horizontally in the cost sharing

agreements, the policyltoider could not use all stims allacatioii tc,^ reach the attachinent poiz7ts of

excess policies, and t}iiis did not have viable claims agaitist excess carriers. Id. I'here is no

evidence that the Montgomery Cciuzity Court of Common Pleas was presented with the Goodrich

decision_"

IlI. REA^^^^^ FOR CF.WFIFICA'I tON

'I'his Court is presented with the same question that faced the coLirts in GenCQrp,

Goodrich, and AIW Cuslotrr Papers, i.e., wheth.er all sums or pro rata allocation rziust be used in

the wake vfa pro rata settlement of the primaiy itasurance layer to aggregate the insured's

uttreirnbuxsed losses befor.e the attachment point(s) 6f any excess policy may be

Having reviewed the parties' cross mot:icazis for sur, ::n iry judgment on this allocation issue, this

Court is persuaded, arid the parties agrt;, th,,ft t; ,6s is,^ue will be larl;eiy detezrriiiiative of this

action. As set forth in the above discussion of 4bis coverage act.iesn, multiple xn.illzoxis of doltars

in damages are at stake depending on the answer to this question. Moreover, there is a high

"The trial court's decision in rtiIW Cu.siont Papers is on appeal, but the appeal has been
stayed pending a mediation.
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likelihood t.hat; in the absence of cvn.troiling precederit--°rom the Supreme Court of Ohio, this

question of 0hia law will be relitigated at great cost in insurarice actiails in state arad federal

courts.

Given the determinative importance of the certified question in the action bei'cxre this

Court, the likelilioad of future litigation, the conflicting status of sttatc and federal precedent aii

the issue (as reflected in the holdings in GenCorp, Goodrich, and ri^Y Cztstarra Papers), and the

lack controlling precedent in the decisions of the Suprertic Court of Ohio, ttiis Court seeks a

judicial determination from the Supreme Caurt: of Ohio regarding the above-stated question of

Ohio law, Specifically, as discussed, this Court ccrtiiies to the Suprerne Court of Ohio the

followin; issue: May an insured who has accruedin^.̀ lw^^ni+:= and defense
costs ^..ris.ing from progressive iriju de-: .who setxles resultant
claims against primary insurer(s) on a pi-u rata allocation basis
among various primary insurance policies, ezziploy an "all sums"
iethatl to unreimbursed lc+sscs and tliere;bv reach the

attachment paini'^(s) of one or more excess insurasice pcrlioics?

IV. YNFO^MA'T`ION REQUI_R^^ BYRULE OF PRACTICE 9.02

The following inf'ormation is provided in accordance with the Supreme Court of Ohio

Rule of Practice 9.02,

A. PNj4ammg: Case

.Lincoin Electric ConrpanUr v. Travelers Cosaiuit`y arrd Sureol Cornpany, et al., N.D. Ohio

Case No. 1:1l CV02253 (Nugent, J-).

B. Statemezit Of Facts

Please see Section lI of this Certification Ordt:.'

C. '^`^s^ I^^.^es Ok`;^ach Of The Pajti =s
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1. Plaintiff The f,iiicoln Electric C'onipany

2. Defentiarat `i'ravclers Casualty arid Surety Coziipany, f/k/a Aetna Casualty
and Surety Compwiy

3. Defendan#. St. Paul Fire and Mar-ne Insurance Cojiif,atiy

D. Attoe°.nev Information

A copy of the Court's docket is attached as Ex. 1.

I . Plaititiff's Counsel

Anna P. Eng^i (pro h(zc:: vice)
Covington & Burling - Washin;;ton
1201 i'etuasylvani:a Avenue, NW
WashiEigton, DC 20004
202-662µ6000
T'azc: 778-S22I
Email: aengti@eov.cc3rn

bartie.lle S. Barbour {Ixp•o hac vice)
Covington &I3urling - Washington
1201 Pennsylvania Aveiiuet NW
Wasiiington, DC 20004
202--662-5992
Fax: 202-778-5992
Eniail: dbarbour@,cov:cram

Jamar K. Walker (pro hac vicO
Covington S-, Buriing - Washington
1201 Pennsylvania Avenue, NW
Wasbi n#;ton, DC 20004
202-662-5451
Fax: 202-778-5451
.i",mail; jwalker@^,covcom

Sarah R. N1acDoriaid (pro hae vice)
Covington & Burling - Was}iiril;ton
1201 Pennsylvania Averttre; NW
Washington, DC 20004
202-662-51 b6
Fax; 202-778-5166
ErnaiI. srriacclona6c^@cov.corn
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Timothy D. Greszler (pro hoe vice)
Covington & Burlir.a^ - Washijil;ton
1201 Pennsylvania Avenue, NW
Washington, DC 20004
202-662-5461
Fax: 202-77$-5461
Email: tl;reszler^a;cov.com

?wtYchola:,.^ A. DiCello (0015745)
Spangenberg, Shibley & Liber
Ste. "1.70f3
100 1 Lakeside Avenue, E
Cleveland, OH 44114
216-6,96ry3232
^ax: 2I 6-696-39?4
Email: ndice3lo@span.t;la-wr.com

Williarn B. Eadic (008S627)
Spangenberg, Shibley & Liber
Ste. 1700
100 l Lal;..c:sicie Averiue, E
Cleveland, OH 44114
21.6-696-3232
Fax: 216-696-3924
Email: weadze@,spanglaw.corn:

Derinis R. Lansdmvne (0026036)
Spa.nl;enberg, Shi3?lcy & Liber
Ste, 17Uf?
100 1 Lakeside Avenue, E
Cleveland, OPI 44I 1 4
216-696-3232
l:"`ax: 696-3924
Eniai1: dlansdowne@sna%.t t:

2. Defendants' Counsel

Matthew T. O'Connor (pi-o Btac vice)
Simpson, Thacher & Bartlett - New York
425 Lexington Avenue
New York, NY 10017
? 1 2-455-2a0^
Fax: 212-455-2502
Email: mocannor<r^stblaw.com
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Michelle L. Hertz (pro h€re vice)
Simpson, Ilia€;tier & lnianlezi - New York
425 Lexington Avenue
New York, NY 100 17
212-455-2000
Fax: 212-455-2502
Ema%l: rnhert4stbIaw.c:Csrn

Alexander B. Sirnlt:n (^.)7•o hac vice)
Sixr.tpson, Thacher & Bartlett - New York
425 Lexington Avenue
New York,NY 3 06 17
? 12-4-55µ?0Q0
Fax: 212-455-2502
Ernail. asiznkin@stblaw.cotn

Bryce L. Friednian (pro hcre i1ic^)
Simpson, Thacher & Bartlett - New York
425 lw.exzngtazi Averztse '
New York, NY 100 17
212w455-2000
Fax: 216-455-2502
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^. Designation Of Mavira J'ar F

I`he Court designates "fhc Lincoln Electric Cornpa.ny as the moving party,
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V. iN4'li'R'E...iC"rIE3NST£)'i'^^I; f't11 i2^^

In accordance «ritit Rule of'#'ractic.c c?f the Suprciiic C;ourt c}fL?lzio 9.03, C;eri M. Smitti.

C;Ierfi c?I'the I: nitcti Stattis District (_'ourt f'or tlie Ncrrthc;<r} Distr3c; ofQhic>. i hcrcby ira tructed to

Seavc copies c^f tl3is Gc:rtificatic?il C)rcfcr ulon c otinsLl foi- t17c l1arlics ancl to tile this Ccrtific3tion

Order under the seal of t1ri5 C'.ourt with t17L SUprGzne Court ot'()hio. along with appropriate proof

L?i Sert'Ice.

IT IS SO ORi.3 t:: it 1::11
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