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EXPLANATION OF WHY THIS CASE IS OF GREAT PUBLIC OR
GENERAL INTEREST ANI) INVOLVES A SUBSTANTIAL CONS'TI-
TUTIONAL OUESTION

This case is of great public or general interest and involves a substantial constitutional

question. The application of the jurisdictional priority rule to international divorce actions

must be clearly established. Litigants must know that if there are divorce actions filed in two

countri_es, the country in which service is first perfected will be the forum. There must also be

clear gn.aidance as to trial courts that a judicial order made by a country of competent jurisdiction

must be given full faith and credit or comity by the other cotintry. The general public must be

assured that there is a remedy for a divorce litigant who has been deprived of his property

witliout due process of law because he obeyed an order from a court of competent jurisdiction not

to participate in the divorce proceedings in another country.

This case will further afford the opportunity to clarify that, whether or not there are ttivo

participants in a divorce trial or only one (because the other is following an order by a court of

competent jurisdiction not to participate), the application of the statutes applying to division of

property and spousal support do not change. Property must first be divided before there can be a

deterrn.ination of whether or not spousal support is reasonable and appropriate. VJhether or not

there is opposition during the txial, a court may not offset alleged arrearages in spousal support

against property division and. thus alter the taxability of spousal support and the non-taxability of

property division.

The public must also be reassured that a temporary spousal support order made in pre-

decree proceedings is an interim order, and if incorrect, will be corrected by the trial court in the

final decree of divorce.



STATEMENT OF THE CASE AND FACTS

Appellant and appellee were married on February 15, 1983 in India. Two children were

born as issue of the marriage, both of whom were emancipated at the time of trial.

In 2004, the appellant was offered a position with A. T. Kearney (ATK) in India. He

accepted the position and moved to India. His paychecks were d'zrected-deposited into appellant

and appellee's joint account at Fidelity Investments in Ohio and appellee had control of all these

funds.

In October of 2008, the appellant filed in. India for a divorce from the appellee. Service

was perfected upon the appellee on March 16, 2009. The appel.lee filed for divorce from the

appellant in Ohio on December 30, 2008. Although she knew that the appellant was residing in

India, she listed his address on the divorce complaint as 7558 Capilano Drive, Solon, Ohio

44139, an address at which he had not lived since 2004. As a result, service was not perfected

upon the appellant until June 1, 2009, some two and one-half months after service upon

appellee of the first-filed divorce in India.

On August 10, 2009, appellee filed in the Ohio divorce action her motion for support

pendente lite. While the affidavit in support of said motion was sworn to by appellee under oath,

it contained numerous misrepresentations about income and expenses. Without a hearing, on

December 4, 2009, a magistrate's order was filed whereby the appellant was ordered to pay

spousal support to the appellee in the sum of $21,421 per month. "I'he appellee was to pay all of

the expenses related to the marital home at 7558 Capilano Drive, Solon, Ohio. The finding in the

temporary support order that the appellant's annual gross income was $460,000.00 was

erroneous. On January 22, 2010, appellant filed to set aside the order and for a full hearing
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pursuant to Civil Rule 75(N). While Civil Rule 75(N)(2) provides for a hearing within twenty-

eight days to modify the order, in the instant case, a full hearing on the issue of temporary

support did not begin until February 17, 2011. Appellant traveled all the way from India to be

present for the hearing; however, it did not conclude on that date but was rescheduled for May

24, 2011. On May 20, 2011, appellant filed a motion for continuance because temporary support

proceedings were pending in India, and his attendance was required. The trial court overruled

appellant's motion on on May 24, 2011, aild the hearing restimed on that date and continued on

May 25 and 26, and July 6; 2011. The Magistrate's Decision was filed on October 25, 201. I.

Appellant filed objections to that decision, which objections were overruled, despite the fact that

the evidence was clear from the testimony which appellant had given that his annual earnings at

the time of the issuance of the temporary support order were $152,855.81, not the $460,000.00

found by the original support magistrate. On June 7, 2010, the parties filed an agreed judgment

entry which provided that appellant was to pay $4,000.00 per month as and for substantial

compliance with the Civil Rule 75(N) ternporary support order.

The case filed in India and upon which service was first perfected remained pending, and

appellee filed in the Family Court at Bandra, Mumbai, M. J. Petition No. A-2437 of 2008 a

pleading entitled "Interim Application of the Respondent for Maintenance U S 24 & 25 of Hindu

Marriage Act, 1955." In that petition, appellee requested what in India is called "maintenance"

(in Ohio, spousal support). What is telling about her pleading is that she signed it on January 10,

2011, over a year after she had already obtained a temporary support order from the Ohio court.

Appellee made no reference in her application. to the court in India about the Ohio. order which

she had already obtained.
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Prior.to filing her divorce action in Ohio on December 30, 2008, the appellee had

withdrawn in excess of one million dollars from the parties' joint Fidelity account, including a

$40,036.66 withdrawal concurrently with the filing of the divorce action. She further withdrew

$150,000.00 from the parties' joint Raymond James account and transferred that $150,000.00

into a new account in her naine only at Home Savings, as well as withdrawing from four

different lines of credit at Key Bank the total sum of $240,730.00, seqtiestering these funds in

numerous Key Bank accounts, making numerous transfers among the accounts and also cash

withdrawals. Moreover, the appellee, during the course of the litigation continued to petition the

trial court for further withdrawals from the Raymond Janles account, citingf a lack of money with

which to meet expenses. A total of approximately $97,000 was released to appellee from the

Raymond James account to meet her alleged living expenses.

The Ohio case was scheduled for trial on February 27, 2012. That same day, counsel for

appellant filed with the court a Notice of Ruling of the Supremc Court of India pursuant to the

letter of attorney Vikas Mehta, setiing forth that the Suprem:e Court of India had granted a

Special Leave Petition (C) No. 6993 of 2012 to stay the Ohio proceedings. Despite this order

from the Supreme Court of India, the Ohio court proceeded with the trial. Based upon the

demand of the appellant for counsel not to participate in the Ohio proceedings because of the

order from the Supreme Court of India, appellant's counsel moved to withdraw as counsel, which

motion was granted on February 27, 2012. The trial thus proceeded in the absence of either the

appellant or his counsel. On April 12, 2012, a magistrate's decision was filed. "I'he appellant

filed his preliminary objections to the magistrate's decision on April 24, 2012. After the

transcript had been completed and filed, the appellant filed his supplemental objections to the
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magistrate's decision on June 6, 2012.

'I'he trial court granted in part and denied in part appellant's objections. On September

18, 2012, the trial court issued its final judgment enti-y of divorce divesting appellant of virtualiy

all marital assets and awarding them to the appellee, ordering that all the debt of the marriage,

including a claimed obligation to the Internal Revenue Service in the siun of $1.8 million dollars

(although the court made no finding as to tlie amount of this obligation) be paid by him, and

ordering appellant to pay indefinite spousal support to the appellee in the sum of $21,421 per

month. A notice of appeal from said final judgment entry of divorce was filed by appellant on

September 28, 2012. On May 30, 2013, the Fighth Appellate District affirmed the decision of

the trial court.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW NO. I

Where there are divorce actions filed in two different countries, the action
must proceed in the country in which service was tarst perfected and all

judicial orders made by that country must be afforded full faith and credit
or comity by the other country.

The record in the instant case reflects that service of the divorce action filed in India was

perfected upon the appellee prior to her perfecting service of the Ohio action upon the appellant.

Moreover, the appellee on January 10, 2011 invoked the jurisdiction of the cotirt in India,

pursuant to the Hindu Marriage Act of 1955, to award her maintenance (spousal support).

The priority of service rule is well established in Ohio both as to venue and jurisdiction.

In State ex rel Balson v. Harnishfeger (1978), 55 Ohio St. 2d 38, the Ohio Supreme Court held

that where venue is proper in more than one county and there are filings in two different
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counties, the county in which service is first perfected will be the forum. Similarly, the

jurisdictional priority rule that "as between state courts of concurrent jurisdiction, the tribunal

whose power is first invoked by the institution of proper proceedings acquires jurisdiction, to the

exclusion of all other tribunals; to adjudicate upon the whole issue and to settle the riglats of the

parties." is well established in Ohzo. See State ex rel. Red Head Brass, Inc. v. Holmes Countv

Court of Common Pleas, 1997-Ohio-143. State ex rel. Racing Guild of Ohio v. Mor7̂an (1985),

17 Ohio St.3d 54

The same jurisdictional priority rule should have been applied in the instant case. The

Supreme Court of India had issued an order staying the Ohio divorce proceedings. That order

was entitled to be given fiill faith and credit or coinity by the Ohio court. It should have

suspended the February 27, 2012 trial proceedings as appellant's counsel had requested. In

Kalia v. Kalia, 2002-Ohio-7I 6(?, the Eleventh Appellate District upheld the trial court's finding

that "as a matter of Comity between Nations, (151 Ohio App.3d 151)** *the Orders of the High

Court of Delhi are VALII) and should be enforced."

'I'he appellant obeyed the order from the Supreme Court of India, did not participate in the

Ohio trial, and instructed his counsel to withdraw. By obeying this order of the Supreme Court

of India, which clearly had jurisdiction over the parties by virtue of the Hindu Marriage Act of

1955 and the perfection of service upon the appellee first, the appellant was stripped of virtually

all of the marital assets, was ordered to pay all of the debt, including an ohligation to Internal

Revenue Service for taxes due on the income which he had used to support his wife and children

and to acquire assets, and was ordered to pay spousal support that was neither reasonable nor

appropriate for an indefinite period of time. By disobeying the order, the appellee was enriched
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by receiving virtually all of the assets of the nlarriage, was required to pay no debt, received a

$100,000 award toward her attorney fees, and received indefinite spousal support going forward

in the sum of $21,421 per month.

PROPOSITION OF LAW NO. II.

A litigant is denied due process of law where, in obedience to an order of a
court of competent jurisdiction , he does not participate in divorce pro-
feedings in another country, resulting in his being divested of virtually
all of the assets acquired during the marriage by the fruits of his labor,

ordered to pay all of the debts of the marriage, and ordered to pay indefinite
spousal support in an amount which exceeds his annual income.

Ohio Revised Code Section 3105.171(C)(1) provides as follows:

"(C)(1) Except as provided in this division of division (E) of this section, the
division of marital ProPerty shall be equal. If an equal division of marital property
would be inequitable, the court shall not divide the marital property equally but instead
shall divide it between the spouses in the manner the court determines equitable. In
making a division of marital property, the court shall consider all relevant factors,
including those set forth in division (F) of this section."(Emphasis added)

In his Supplemental Objections filed on June 6, 2012 to the Magistrate's Decision of

April 12, 2012, the appellant set forth the assets which had been accumulated during the

marriage, as.follows:

Real Estate Net Equity
(H) Marital home located at 7558 Capilano
Drive, Solon, Ohio 44139 - fair mark.et value
per appraisal of Anthony Musca - $1,200,000
Mortgage to IndyMac Mortgage Services

Balance due as of 3/2/12 -$946..280.19
net equity in property ^ 253,71 9.90

(H) Vacant lot adjacent to marital home $ 150,000.00
(listed for sale by order of 12-23-10)

(W) Jaipur Real Estate purchase - funds
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transferred from joint Fidelity account for
pLu-chase

FIousehold Furniture and Furnishings
(H&W) Household furniture and fitrnishings
located in n7arital home per Wolf's
appraisal

Brokera r^., ° After-Tax Account
(H & W) Raymond. James balance as of
1/30/12

Closely-Held Stock
(H) A. T. Kearney - 32 shares valued at
$20,100 per share - $643,200.00
Loan from ABN/AMBRO collateralized
by the stock - $(145,429.00)
Net equity in stock

Retirement Benefits
(H) A. T. Kearney 401(k) balance 2/6/12
(H) A. T. Kearney Executive Supplemental
(1-1) A. T. Kearney Executive Deferral
(H) Raymond James IRA balance as of
1/30/12

TOTAL

$ 300,000.00

$ 46,665.00

$ 675,478.00

$ 497,771.00

$ 510,708.00
$ 127,059.00
$ 97,378.00

$ 119.473.00

$ 2,778,251.90

The liabilities of the parties included an I.R.S. claim for $1.8 million dollars and a

KeyBank claim for $240,730.00 The KeyBank debt arose from the appellee's withdrawing

funds from four different lines of credit during the divorce, sequestering the money in nLimerous

bank accounts in hers and the children's names, transferring monies among those accounts, and

then making nunzerous cash withdrawals.

The appellee was awarded all of the retirement accounts, totaling approximately

$854,618, approximately $437,597 of the Raymond James after-tax account, and all of the A.T.

Kearney stock, the net equity in which was $497,771. She was not charged with the $150,000
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she had previously withdrawn from the Raymond James accotint at the time of the divorce filing,

the $40,036.66 she had withdra^kn from the Fidelity account concurrently with the divorce filing,

nor with the $240,730.00 she had withdrawn on the KeyBank lines of credit. The court ordered

the marital home sold and the equity (of which the court found there was none), divided equally

between appellant and appellee. 'I'he real estate in India was to be sold and the proceeds divided

equally. The court awarded the appellant two non-existent assets; namely, Cambridge Solutions

stock in the sum of $66,667 and HDFC in the sum of $88,889. There was no evidence in the

record that these accounts existed at the time of trial in February of 2012.

Pursuant to Ohio Revised Code Section 3105.171(F)(2), the court in making a division of

property and in determining whether to make and the amount of any distributive award is

mandated to consider "the assets and liabilities of the spouses." (Emphasis added.)

In Longo v. LonRo, 2005-Ohio-2069, the Eleventh Appellate District said that the

"equitable division of marital property necessarily inlplies the equitable division of marital

debt." (Citing O.R.C. 3 105.171(F)(2). The trial court was thusupheld in its order that the

income tax liability of the parties was a marital debt to be paid from the assets of the parties. It

denied, however, Mr. Long's cross-assignment of error that the trial court should have also

equally divided the interest and penalties on the tax liability as his access to financial resources

was restricted by restraining orders and his ex-wife's f nancial misconduct.

The starting point for allocating marital property is an equal division of both marital

assets and marital debts. Smith v. Smith, 2002-Ohio-5405

The lopsided division of marital assets and non-division of marital debt denied appellant

the due process of law to which he was entitled to receive an equitable division of property so as
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to be able to enjoy the fruits of his labor during the marriage; including the knowledge that when

he could no longer work, he could utilize the retirement benefits he had accumulated during his

working years.

PROPOSITION OF LAW NO. III

Property must be divided before a determination can be made as to whether
it is reasonable and appropriate that spousal support be awarded, and it

is plain error for a court to offset alleged arrearages in spousal
support against property division and thus alter the taxability of spousal

support pursuant to I.R.C. Section 71 and non-taxability of property division pursuant to
I.R.C. Section 1041, and to further exacerbate its error by ordering

the pre-decree spousal award to continue for an indefinite period post-decree

The law is clear that the assets are to be divided equally, and if equal is not equitable,

then the trial court must make findings of fact to support its division. Ohio Revised Code

Section 3105.171(G) ; Brown v. Brown. supra. Ohio Revised Code Section 3105.171(B)(3)

provides that the court must make an equitable division of marital property prior to making any

award of spousal support to either spouse and without regard to any spousal support so awarded.

Then, if spousal support is reasonable and appropriate, an award can be made pursuant to Ohio

Revised Code Section 3105.18. The court may not, however, juxtapose what would be taxable

temporary spousal support and offset it against non-taxable division of property. Pursuant to

Internal Revenue Code Section 1041, it is clear that inter-spousal transfers or transfers incident to

a divorce are treated as a gift and are not taxable to the recipient. On the contrary, Internal

Revenue Code Section 71 is clear that, in most instances, spousal support is taxable to the

recipient and deductible to the payor. If there were, in fact, arrearages in the teinporary support

order, the payinent of them would represent taxable inconie to the appellee and would be

deductible to the appellant. I:lowever, the Eighth Appellate District affinned the trial court's
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errozteous offset of these alleged arrearages of $61 Ci,481. against marital assets and in so doing,

with the stroke of a pPen, removed $616,481 of assets Nvhich rightfully belonged to the appellant

and gave them to the appellee. The trial court attempted to justify this offset by claiming it had

utilized pre-tax retirement assets. This was an incorrect finding by the trial court. First of all,

the 32 Class A shares of ABN Ambro stock with a net value of $498,641 were clearly not pre-tax

retirement assets. Retirement benefits are specifically classified as property pitrsuant to Ohio

Revised Code Section 3105.171(A)(3)(a)(ii). Moreover, transfers of retirement benefitsthrougll

QDRO or trustee-to-trustee transfers are not taxable events. It is only if and when any

withdrawals are made .from the retirement accounts that there are any tax consequences. Thus,

the trial court created a situation where appellee will escape paying taxes on this $616,481 as

incoznepursuantto 1.R.C. 71, and appellant will not be able to deduct it pursuant to I.R.C. 215.

This unintended tax benefit to appellee is in stark contrast to the loss by the appellant of virtually

all of his assets. This offset of property against alleged spousal support arrearages is particularly

egregious where there is a remedy provided by Ohio Revised Code Section 3123.21 for the

collection of support arrearages. That code section provides that there is to be added to the

monthly support order twenty per cent of the eurrent payment, which twenty per cent goes to the

pay off of the arrearages.

Moreover, the arrearage detennination was incorrect. Without a hearing the court had

made a detern-iination that the appellee's annual gross income was $460,000. Appellee refuted

this finding by his testimony and presentation of his current income tax returns. The magistrate

nevertheless did not alter the temporary support award. Appellant filed objections to the

magistrate's decision of October 2, 2011, which objections were overruled. However, a
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tenlporary support order is just that - temporary. It is an interim order which may be changed at

any time before a final decree is issued. It is well-established in Ohio jurispnxdence that until a

case is final and appealable, all orders entered by the court are interlocutoiy orders. Mahlerwein

v. Mahlerwein (2005), 160 Ohio App. 3d 564. Izlterlocutory orders are subject to change and

may be reconsidered upon the court's own motion or that of a party. I'vayman v. Kilbane (1982),

1 Ohio St.3d 269,271. The Eighth Appellate District should have corrected the trial court's

erroneous temporary support order and vitiated the arrearages for the following reasons:

1. A hearing on temporary support had been scheduled by the court in India. Thus,
appellee was seeking dual orders, one in India, and one in the U.S.

2. 'I'he appellant had testified at the temporary support proceedings on February 17,
2011, giving extensive testimony and identifying his tax. returns, which were
received into evidence. Appellant clearly testified that he earned $152,855.81 in
the tax year which began on April 1, 2009 and ended on March 31, 2010.

Appellee's counsel had completed the court-ordered (12-27-10) deposition of the
appellant on February 14, 2011, said deposition lasting all day and into the
evening, covering sonie eleven hours. The deposition had been filed by the
appellee on October ?0, 2011 and as such was part of the Civil Rule 75(N)
proceedings and is part of the record herein. The appellant's deposition was
consistent with his testimony at the hearing on Februaiy 17, 2011 regarding his

income.

4. Appellee filed eight motions to show cause. The magistrate erroneously
consolidated these motions into a single claim, despite the fact that the motions
to show cause argued for different monthly amounts to be paid. Even though the
support magistrate correctly "takes notice" of its prior order filed on June 7, 2010
which adopted the parties' agreement that the appellant shall pay a substantial
compliance order of $4,000.00 per month as temporary support and not the
$21,431 per month previously ordered, the arrearage calculation utilized the
$21,431 numbe.r.

5. Appellee filed a motion to show cause on January 21, 2010, just over one month
after the temporary support order was issued. Only the January 21, 2010 motion
alleges nonpayment of $21,000.00 per month since it preceded the June 7, 2010
agreement for the reduced amount. The other motions to show cause regarding
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nonpayment of temporary support filed by appellee all allege non-payment of the
$4,000.00 per month. Thus, it was clear error for the support magistrate to
calculate an arrearage using the full $21,000.00 as the monthly obligation when
the appellee moved for relief only from the $4,000.00 monthly order.

6. Appellee herself failed to comply with the temporary support order of December
4, 2009. Pursuant to said order, appellee was to pay the following:

Mortgage payment
Real estate taxes
1-lomeowner's insurance
Electricity
Cable television
Telephone (basic monthly charge)
Gas/fuel oil/propane
Water/sewer
Internet service

At a minimum, the court should have deducted the total amount of expenses not paid by

appellee from the $4,000.00 per month agreed order of June 7, 2010. It is noteworthy that the

magistrate admitted into evidence drafts of agreed judgment entries reducing the temporary

spousal support to $4,200.00 per month and finding an arrearage of $94,680.00 "miiius any

appropriate payments made from August 18, 2009 through April 30. 2011."

Instead of correcting the support magistrate's obvious errors, the trial court exacerbated them,

carrying forward the $21,421 per month spousal support order through March 2, 2012. The trial

court also ignored the fact that the appellee had not paid the expenses allocated to her in that

order. Under questioning by her own counsel in the trial proceedings on. February 27, 2012, the

appellee admitted that she had paid these court-ordered expenses up to a certain time but then

stopped paying them. On direct examination by her own counsel, appellee testified that she had

paid the first mortgage on the Hudson home until November 1, 2009 and on two other mortgages

on said home until January 1, 2010. Appellee testified that the Hudson home was sold in
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Februazy of 2010.

With respect to the first mortgage on the Solon home to Indymac, on direct examination,

the appellee testified that she paid that mortgage until November 1, 2009. As of March 2, 2012,

there was a balance due on the Indymac mortgage in the sum of $946,280.19 Appellee's failure

to make the mortgage payments, even though she was court-ordered to do so, caused Indymac to

file a foreclosure action in March of 2010.

With respect to the three lines of credit from KeyBank from which the appellee had

withdrawn the total sum of $240,730.00 concurrently with her filing of the divorce action, the

appellee testified on direct examination that she had stopped making the payments on those three

lines of credit on January 1, 2010. The appellee also testified on direct exaznination that she

had not made a payment on the real estate taxes due on the vacant lot adjacent to the marital

home in Solon since January of 2010.

The appellee's non-payment of these court-ordered obligations should have been credited

against any alleged temporary support arrearages . The approximate half million dollars to which

the appellee had access during the course of the Ohio divorce litigation should also either have

been credited against the support arrearages or charged against appellee as a partial division of

property.

Moreover, as previously raised by the appellant in his objections to the October, 2011

trial court's decision determin:ing the temporary support az-rearages, service of the contempt

motion was not properly made. In Hansen v. Hansen, 132 Ohio App.3d 795, 726 N.E. 2d 557

(Ohio App. l s` Dist. 1999). the appellate court held that a contempt motion must be served on the

alleged contemnor, not only on his or her attorney.
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CONCLUSION

It is respectfully submitted that tlv.s Honorable Court grant appellant's Memorandum in

Support of Jurisdiction.

Respectfully submitted,

JOYCE E. BARRETT (0006801)
Counsel for Appellant Vivek R. Gupta

CERTIFICATE OF SERVICE

A copy of the within Memorandum in Support of Jurisdiction was served upon

Jonathan A. Rich, Zashin & Rich Co., LPA, Public Square, 4"' Floor, Cleveland, Ohio 44113, by

ordinary United States mail this fifth day of July, 2013.

JOYCE E. BARRETT (0006801)
Counsel for Appellant Vivek R. Gupta

APPENDIX

Judgment Eiitiy of the Cuyahoga County Court of Appeals in Case No.

99005 (May 30, 2013)
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PATRICIA ANN 1311.,ACKA-10N, J,:

(TI) Appellant Vivek R. Gupta ("Vivek") appeals the domestic relations

court's decision to proceed with a trial and issue afixn.al judgn-ient entry of d:ivorco

to his wife, appelI,ec; Niva.ti Gupta ("Niyati"). NTive1i asszgn.5 nine errors for our

M12) :Elaving reva:ewed: the record and pertinent law, we affirm the

domestic relations court's decisi.aza. The appUsite facts follow.

fl 311 On February 15, 1983, Nrivek and Niyati were married in Ineiia. A

year later, NTiyati joined Vivek in the United States, where ile was attending

sc.hooI.. Two ehildreii were born ofth:e marriage, both of whom were emanei.pated

at the tiuae of the trial.

{( 4) Niyati, age 50 at uhe time of trial, graduated ftom h.igia school and

attezuied college in- Delhi, J:ndia> where she obtained aBac;hc-lor €3f'Sc:ience in

Home Sciences in 19$0. In April 1982, NWati obtained aMastexs in Home

Sciences from the University at Bardo, in India.

[$ N Vivek, age fifty-five at the time of trial, graduated from high scnool

in Iza.dia; thezx received a Bachelors in Engineering from IIT in Ind.ia. In i983p

Viv ek obtained a Masters in Enginee^:i.ngg from the Uni.-^jersity of Oklahoma.

Subsequently, 1.11 1.989, Vi'vek obtained aMaster.s in Busincs5 Administration

' See appendix.



z t c
^f;kt;; t.-^E'V('^zlt"!Et i-1,^1^.t> 1;C11r`C"Y'<;J:^-;y', 1 li(•4''^"; IC^ 7 N"3b'44^ O btiA E't"SC?d o 11

M.(;A ff`:SIT'i 4.%oltIY,7bt<; t :T1 y(y>.s:I:#;l%,
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^:.ixnta at Kc•yn(; State lirxivi =:-,ity. In 1988, Niyati tit;oplxnl ix%ork'ing i:c'> W?:;rne W

pr;.;z2r.iil c,C:.<e.l•akC.'.1° 1.Ur tI1€e, parties' Lt'k.el1 t3c.t1C)();-arieCd c.t2;adore;.1.

1174 Nlvek and .I`t,yatz ni<ktnt:ained an upper class !.ie4ty.1e Ior• nzos^t o€

rn.;:ir°riagt'. 13ai;h of't;h£zrt.r <;hiidren. rltt;enc;loc1 A1rage prppa:'at;o?°y st,htm7 ; arxI

both childr°en graduated frorn the Liriavei'szt-•y farz1iIy :cz4^l,

i:',?£7t<7(,. vcif;wf;2G2'ts arC)l"J:I1d the wC)I'ld, had f•'f)tl3']i;Y'y club Il'1f;?Inj)C'rs llij:3'>. owned

bt)ntet; in the tiT.11tC-'.('i St,aT;Ns, and, z3i: t:1if` t;tl'xw of the f;t'7'c?.L two 'r.l}:1a Yt.ti't"S:',nt;i 31"i I.Iadk:.3

were C`ln(ltr c()Tt ft3r purchase.

^1i8$ In 2004, Vivek accepted an expa#;hat;e assa.gn:xnc:nf; in India to rerve.

as t;hE, managing dirc-ctor oi'AT Kearrey's izzdia operations. Afte^- Vivok accepted

the position, the parties continued to f.ravel. and see (-.a:ch other in th{, 1.:; ziited.

States and India. On August 31, 2008, Vive]:,-, toc,lt an Linpaid leave of absence

f'rom A.T.Kearney and later resigned to start his own consulting firm.

^ ^[ 9} In October 2008, Vivek filed for divorce fi on-i Niyati in the Family

Cou.rt, in. MumFaai, India. ^"̂ .n. March 3:6,. 20043, service was perfected on Niyat;i.



On December 30, 2008; Niyat=: also filed for divorce fi.°oxu N?ive:k s:n . Cuyahoga

Co-unty; Ohio and service woulc1 later be perfected on Vivek.

(140) On August 10, 2009, -Ni.yati filed a ^-notion for support pendeiite lite

and ^Tiv^k was ordered to pay temporary spousal support of $21;420 per month.

In addition, -Vivek was ordered to pay the. n-iort;gage, real, e,tatcs t;a,x^::y; and

insurance ozi the homes in Ohio, make rainin-a.iiin payi-nents ai3 the credit cards

and Key Baiik line of credit, as well as nxazritain health i-iisu:r anc:e coverage for

iNiyati duriiig the pendency of the action. Niyati would la er petition the family

cotzrt in India for interim maintenance.

f^ ll.j On December 17.2009. the partieB agreed to disxzaiss Niyati'c

complaint #'or divorce, to re-file it the same day, and to adopt the support ordc-r

in the newly filed case. On January 22, 2010, Vivek filed a Ci.v.:^ti. 75(N7) motion

to set as1.de the temporary support orde^.: and for a fidl heara:ng, Pending that

hearing, Vivek and Niyati agreed to xedixee the teznpo-rary support ordered _fioin

$21,420 to $4,000 per m.onth.

f Ti 121 On March 1i:; 20 10. Vivol-i filed a Chapter 7 bank^.^uptev petition in

the 'United States Bankx•-Liptey Court for the Northern District of Ohio. Izx

response, Niyati filed and was granted a xel.iez from stay to allow the divorce

action to proceed. On August 4, 2010, the trial court granted the bankruptcy

caurt's trustee's moti.on to intervene in the rhvorce proceeding.



i1134 Ail,f,:'.l' pl' ut:'.f^^; and fift"L.'•Y"Y cC)nt('lli.it}12^=; i13i)`l7iii? JiS'i1f`:3(f^:?. t3 ft;li

ilt!7.if"3P1g {;ti)n1'13t 11f_'X?d on FL!bY'€;,liBI'j% l 7, 20JJ 7"C;H^rs.}1'C^It2^' E^ flYt^,.I ^^ 1%t1i'i(}134 1"T"11}^.7t)1i^1 (:{k

show in ll;i(` i1nC.i YvG'W; Q VAi,NAIIN) in t7t1(31.1 tf.l set aside t)r t3iitc;.;iti' the t P, ? ". , lJ c,:

-iuppIw'f- <}3"dF''r, V?.1' k- k'^''^^.^1^! .n'd f '"'.^12<? .̂ "<''rh s f ^.̂`^c 1. . ^ ^,: f; ;...,? .. ,^^ ,€:,,.

C;t72lf'lt:1CX('tl i}Y.ld wi`^; rowhC iil<.'. } b) Ii'r1y ^^s4 , 20 1 !,

^1:1 . 4; Ovc}r• several ei.t;-4 WrY•in„; M.,it t:}^re3>.^.,<17 Jo1y, `'.t)? 1. t>hc> tnrq;isf;rrm,

nf'^..'a^Yd tf?srll'YlF')ny in tn:E;'. 1ni'<ttC',r. A3, the ::lF}^",>;.` f3f thE? }.`Yf';tZl"1.n,.^^.,', thE.'

V7,`JC'.k in contempt for Yl.ts fi27l t.I.S:'C' tC) p:a4 tC'221pC1Y'aY'y 4p€711sci] : i,t,};>^>t;}I'ta.]'9^:d also f'OaI]f.f

U3:a( l1}:S arrears, <',;..)nnj:?s.:.l}i";.'d r:l::: {}f%y .',: 2011, T'ht', 41:agt:it } "ii,o

i^^=r7 scheduled tht> cwse for trial.

fI 1<,^) On Ft'.h?'tiary 17, :}01`}. the sC;`!edi2led: d<.xto t}f ' "'l.aL li1'ek did not

ai;f;f'.nd, `rAIthoLlgh he b;ad 'bC-yen ordered to appear. iInstE:ad. 11vt:.'-l; r^^ {Y Y 4('4^ta:1(-:^t:1

presented .."e-. letter `.x"t;I`T; an at:f:L"3s nE?;;' li, z2"}:C<I x 3.X1L13:i;eiiint., i-h'ia't. the ^`}LIpT'{'.n:i,^ ,.,iiLTt"r;

c3^f In^.ia ^^^ac^ granted et Spc.^;ia.l: Leave ^:'r-.^tition (C) '^o. ^^t^9a a^`2C^12 to stay fi^r>

proceedings in C`3h.io. Vivek'; ct>r:iz-Y.sc]i movc;d f;tze court to excuse iiex• cl.ic;ni,'s

absenoe, but, the niot.ie}n was d:en.ieci. Vivek's coLiz1sel then advised the mahi.st,x a1.c

^jizi I;Ya(i been ins-tructed: not to participate in the thal, and. then orally zxjoved to

withdraw as counsel.

1116) The magistrate denied thc-, m.e3tir.3n. to withdraw as counsel and

proceeded with the hearing. Vivek's counsel refused to nzake an tYperain;

statement, did not ti^.^jKt to any testimony, and did nol; proffex any ev-icl.(,,,ncP.



Du:riiig the hearing, the magistrate recessed to allow Vivek's counselI to take a

phorie call froni Vivek. After the recess, Vivek's counsel advised the magistrate

that her eliexit had instructed her not to participate and. to wii;hdraw from

representation. Thereafter, the magistrate granted Vivek's c^ounscl's motion to

wifihd raw.

(;17) The trial continued over the next thrc-e days withotit any

participation 1'ram V^ivek, The znagistxate heard testimony from the bankx•uptcy

trustee, Waldemar J. Wojcik, from Niyati, from the parties' children, and the

deposition testimony of a designated x•epresentative of AT Kearney, Vivek's

forxner e-inployer. The magistrate also h:eas°d testimony :E'r om. Niyaf,i's coun.se;l,

Jonathan Rich, regarding a.ttorney^'ees.

t¶I81 In additioz3, the n^agistraf;e heard testiniony; via Skype, i^©m an

appraiser, Chandermohan Mehra, who had been laired. to appraise the parties=

apartment in M-Liznbai, Iia.dia. Further, the magistrate heard testimony ori

,Niyatz s two moti:ozis ac^r attorney fees, her motiozi in 1,im'ine to pr. event. Vivek from

putting on evidence, as well as her motion to show cause, and motioli for

sanctions.

11(1.9) At the conclusiozi oz tb:e trial, the magistrate fo-tznd, Zn-iong other

thin^s, that '^T.ivek's total temporary suppc^^•t arrearage had gx^o^rr: to $628,811,

because he had failed to pay any ofthe support ordered. On April 12, 2012, the

ma9ist^:^t^ filed her decision. ^'ivel^. tiinely filed his objections and later filed



4;ti}ri>lvrtic>n(<;? oti<mi,itm.,. On Sc,pt;mnoer lh, 201 ::t t:I.tt° txial z,~crr.rY't g:r,r #,.at, in p<zr;

m"1d :'SC^.n.lf?f;, in ,')cl.t't i'1i?Ei 4C'; {A3)('(.'i.:,'tY},'S, ai"iCl i4M13('.d a {l1]'r1l 1t.1dr,i1"ien{ [.'i'itf"1' of

i'v ? Y,`i:(':.4

f,:an'i

?s [: q L7:f; i."1 f;t',:.

5 ^) I ^.1_ (
`Y°
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k^l^ +} ^ } Lf }̂ ^l 2 ( ` tr'3 . 1 t ctt)^:I;;^,C,{1 91211 aT3 i.t^^__ ti^a; U li: . ^.^_. r.^"I>u. ^^,._^ .^." its

ti.: ,.7 : i.zc:n in pror.E c ci.ir,ig u<.it^;h l;}^^:= t^:. i:^:zl c1c:.^pitx>. the injr:rnc°ii^^,t^i i^;st^ed. by tl:^^>

Su.aJrc,zne Coi:rrt; oi.'Ixxdi.aprohihit.r^^g the l:ff;.rties{'rc_am procc},ec.lin:; u>at;fn z,hr. };.snit.c,d

`^4Cities divorce action.

1^1 G°^,^,t A'."°'-, a y;f:Tj['.7:'iil t'?'rlC',, appellate ( 't)'t;!'1."'(.s reviC3T?s' the t?YY'?prJ{'tt' f)J a 00.11

t;i7ld;'E;,';=i df.'t(,',wi:I23'srii?ct3.oTi in r`', dC1tT1E',SitiC, ::'E-,'.l,'r,ttf.ll7w;i Ca^it: for an abuse of C^,1w;:i.'L'.bC'ln.

t%, .t"`..efl..oe. 8t:h, Dist. N'o. M57, 2012"Ohit3'335 7,. 9 7-4 s.ti.E ai3d 1 , 2t'^9y citing

Sr.aari v. Sac,ri., i950lt:icApp.3d444:, 201 110,4 7I0, {.}6t3 N,E,2cl 539 (9t.b Di5t.) ,

Abuse of discretion is moi-c< than sir?-iplsT error uf'hom or judgm^.kTat; it, ii-iipla:e5 that

the court's attitude is unreasonable, arbitrary, or uxic«nscionabl^.^. Bl.rrkc'more u.

.Bla.I,ert7;ore, 5 Ohiti St.3d 217, 219; 450 N.E.2d 1.140

{123} In the insf.ant case, Vivek argues that the trial cc^^iit, sho-ulcl h.ave

h ozrors.acl the decx•ee' frona the Supreme Court of India to stay i;he, tri'al, b ccausc

'The evidence in the record ^stablislYocl that the document presented to the trial

court was a letter fromV;+.vek'satt;orrxe:z%in India that {.lescribed a stay order. The carclr.}x•

rlesc.ribecl was not prevei::tted mad is t-.tot payt of the rmeorc3..



his complaint foa.: divorce was fi.Ied: in India px-ioxto Niiyati i.nitiati^ :ng divorce

proceedings in Ohio. 'Vivek also argues that service was perfected on'Nivati pr ic,r

to her perfecting service on him in ber Loinplaznt f'or divorce. In short, the court

in IL'ndia had priority.For the sakc of argument, we. will assun-ie thex eexisted a

stay oi•dex from the Suprrern^ Ca-ar. f; of India.

f ^24} Comztyrefers tc> an Ohio cc>urt's recogniLion of a foxea,gn decree and

is a matter of courtesy rather than of right. .^ahcrwa,ngar; u. hl4a.771,7n:an, 8th D'rs; :

No. 83643, 2004-Ohira-4083, citing S'tatQ ex rel. Lee v, T^rurnbull Cty. Probate

Court, 83 Ohio St..3d 369, 374, 1998-Ohio-51; 700 N.E.2d 4; Walsh v. Walsh, l46

Ohin App.3d 48, 2001.-Ohio-4315, 764 N.E.2d 1103 (Ilth Dist.). This principle is

fz°equently appli.ed in divorce cases. Kalia v. Kalrcr, 157. Ohio App.3d 145,155,

2002-`Jhio-1160, 783 N'.E.2d .623 (11tb Dist.).

(^25) Several states of t;he Uniteld States are einpcwered., if they freeit-

elect to do so, to recog.nizr-; the validity of certain judicial decrees of foreign

governments where they are fozlnd by the state of the foruni to be valid under the

law of the foreign. state, and where sueh recognition is harmonious with, the

public policy of the forum state, taking iza:to consideration all the relevant facts

of th^.^ particular case. Rahawangi, szc,rarcx nit.ing Yocz'er u. l'eJc.ler•, 24 Ohio App,2d,

71, i2, 263 N.E.2d 913 (5th Dist.1970).

{¶261 Here, acknowledging that Vivek first filed his complahit for divorcc

in India and first perfected service on Niy, ati, ^vp conclude, after considering all



(1'yC' Z`(ii.fwiiT"lt ti"7<!.L ohlo AA <t.`: (111 I?1C7rC':' t..(SllVf,"111('ri:;, iC£rCCI"I's fo7 th{'

r s^ ,
i^ 11 !' i'(^ rC.'vt,<7.s t<`i;;i.: ii^l,?.I' i;itt` ^?i::tr s.l.t',;;^ lllr3r!"t£'(£ in iIldl'r.t i;i 1138 3. P€ivzl1<1 }{)lt'it'f3

t- . . • The
ll^'l ^^^^11£t ^:^^l.E.' ff3ii{'t^i^1^.' ^rE".tl:T' e3.l^i('i !^; ^.'{:'tk:Y1( hCfi`2`GE'. ,^ h(' jiilrt,it:, liv oql,

{ ^ {
YY"W (-r".d, n n d r(, j.,0``irA 1.5.s{if'S..it ctSild;F.}; )n A^'irX`i(^i:} ;^^:tr'^",1 t,f^£ ,.4.^^' S f + 1 p..^

exi'.tl.?'t.al,t',;? ;:{1g13t1it'31l i.Y i?lt}ir:1. O}iio ^1;t5;7i"sli€'.d to #'3{+ i.hn I7r1.`6W 4 Niti{,.I.

tTIct)rT]e V4'<•tsdi?`eUdYdf?'y3tssittydiT71.E) r1 Jti)"inf:.;'1(":C't'ii111t ln Oh1ti:)A71d 110 I'0.q7"}fiD.1;7C")ita

for I13;1.}:ig ta:7'zE's in America,

11271 In ar.•lddir7n, after ''hC~a%r ri<le,d h<:r^ complaint for di.vcrr t;e, "I.z1d

`+m<3.'- pe.rff°CtC:'.d, ,'.1.vt„'k had x1i'c; .i"Y?:C">ti{7n to dist2)7ss cC)mpl<:3i:^t de;11{''.d. ViC'( i:;

subsequently appeared I"En` i'1e`r,k;'in^,,'L;., agreed to d15n1ms Y"b#;)fi,'st cC7l77:piainf; i'i21C1 to

re-file s`c2.TT3,e- ar]d si1.p1.:l<:tteiz i;i7ctl: U'hit '!;£37TIl5{w;:11\' iY::'l{twn..f `i1.Is:)p{,)3^t order iIC)`Ei^.

htacc)?ne p:ir't: of the xtE'.vr.1{:` fi;ed r ort'W.ta.cr?:#;.

} f,( 28$1 Ti.lt2.s after., '̂.-`-l n):C'?S; thr el.'. yE`x."'..:rs ofi:i..ivor":::(C` prf3co£ad:IIngc: in Ohio, c3.i.bCGlf::

p.r,•oc;cedings that the record r.evcYal.€,Vive^^ to be a.n,. ura<willii7g participant, it, wa6

not £iri abt^sc, of d'xscreticrn for! the trial mag:ist;rate to disregard i;he., purpa3°f;ed,

order of stayfrom the Supreme Court o£I:ndia. Accordingly, we overrule the first

assigz?.eci error.

Tem-oorar y, Spo^^.sa^ Suppoyft-Arr.e,^a^ ^ ^

^^^^^ in the second. assigned error, Viveh argues t}.-ie trial couz-t abused its

diS;~.retio.n in finding that he had a total tezrzporary spousal support arrearage of,

$616,481 as of March. 2, 2012.



^^;3'0} Initially, we liote that the record reveals that although Vivek was

oz•clered to appear fn:r trial, he d:id, not attend. Further, as previously xaoted, Vivelk

instructed his counsel not to participatc in the trial; in any znanner.

C;onseqzaently, Vivek's counsel made zao opening statc^mcnt, made no objections

to any testimony, and proffered. no iavicionce. ^'.:i.vek"s decision not to pra-r°tieipato

in the trial after the magistrate dec,lined. to honor the decree of stay from the

Supreme Court of India, is fatal to this aysigza;ed error and other sthat follow.

(ft3l,) Aparty's failure to oW ecf, to a magistrate's tlecisi:on in the trial court

waives his right to appeal the m:atter. Pletcher x). Pletcher, 5th Da.st. No.

CT-2000-0022, 2000 Ohio App. LEXIS 6145 (Dec. 22, 2000), citing Asad v. d,Isacl;

1131. Ohio App.3d 654, 72=3 N.E.2d 203 (Sih Dist. 19£39),

f T, 321 The record reveals that Vivek ha:cl been ordered to pay temporary

spousal support of $21,420 per month during the ^oi-ideucy of the divorIce

px^oceedix^.gs. Prior to trial, ir? ax^ ex^.tx'y jo^:irxa.^.lizecl. o^s. October 25, 2011, the ^rial

court had found 'Viveli. in contempt for failure to pay the ordered tem.pozarNy

spousal support and, computed the arrears as of May 25'; 2011 at $4:31,104. At

txial, Niyati, without objection., testified that -Vivek had not paid any spousal

siippi^rt since the trial court's contempt fa:zzcling in 2011.

j Consequently, because a little more than nine nm..oiiths had elapsed,331

the trial magistrate added $19 7,707 (9.23 zx=_vnfi;hs @ $21:; 42(l) to $431,104, Vivek's

arrears as of May 25, 2011; for a total of $628,811. As previausly discussed,



Ati 's't.i'vt'f* 3)fs ;111"5l.itit'

I.{ir- rzlagistt•::rf.(>* ^^ fJutt"; i,ht_' Ex'M1^'ir^^^^t lrIi.( t°

Acr:fri'(:1In;.;Iy, 1v(' f)^'t i"2"tlii° dTo s(.^c;()Ttd

f,{17C;7L'.t7t)I7 717 lty (^1'!^f1"323:'FTliit,lc72 ^l:;i'. .(' 1'Yt'r41'7"I (.'3.`)&'=d C'3r7 MarG:11 2, 2()12, tlT(,

d ci ". of a.1. 1:;: .L;. ^,.. ^,t F:....._ . 1_.
l' L>1

1r : ^ . .
rial c>(:ytkr,;k, possess k:)roae:I discret ion t.n Chowylaa f lZe; appI•L}pririi;-^

IT1^.1X"k°l;c^.^(-? t,t`YliYlr:}^;3L.?.t1 (i.si^f', ^Cg1" l^^ll'T7(7if.'.^ of T:)rop:t?rty

jti'oz{,1.Ay, 4th Dist. No. 07C. A,1, 2008-Ohio-10i9, citing (it+ 01ric:)

ii..rtjd i M 4 ';:.' N A^,uC^ ^'^', ^''.1:.^l i7C?t: L^I:.^'{;L2? Y"i #;f-1C'i ^C?7 TXII,)lr)?;.ii)13 (l:f"

1> f' ' ^ . ` ' Y r . ,I,i{Il" 3. i.'r^:^?'t' date ^.lb
^.

^t',^.^^: an "ci..^31:1sf.'. of ^^isC;r€`f".1f31^;> 1CiJ. ^^l'.,^^,(3^1: ^:T.}:3^:),^^}ITI - ti-iE of

di`iC.r£'tiC)n standard, a. reviewing court l.s Ylot frree, to x"'3e'ely subst.ltu(;E IA;,^.

jLidgirient for that oftbc> trial c0xzrt. .Irr, r-e ^Tarlc>.^̂ '.rr.>L I, 1571 OhioSi:3d I35, z;^7 1. ^^>

566 N,E.2d 11;81 (1991).

{ ¶^^1 U rzde:r R,.C. 31.05,171(-A)( 2), "durinf, the marrzagc" zneai:-Is whi.c:%ar:>ver

of t1.7e, f^'oI:I.awing, is applicable:

(a) Except as provided in divzsioii (A)(2)(b) of this sec^io-1,the
period of tirne from the date of the ma^ria-e through the date
of the final hearing in aii action for divorce or in r;:n a^^iw-x
for legal separation;

(b) If the court d.et:ermipi.As that the use of either or both of
the dates specified in division (A)(2)(a) of this section would
be inequi.table, the court may select dates . that it coxisiders



equitable in determining marital property. If the court
selects dates that it consider.s equitable in determining
zi-iar^ta7 property, "during; ^^^e ma.rriage" means the period of
tirne between those dates selected and specified by the court.

M 37) Thus, whc3 court may presume the date. of the f:ina?. hearing for

divorce is the appropriate termination d,,ate; of the marriage u.nl.e^s t1he court

determines that the application of such a date ruoul:d be i:nequitable.. See Deacon

u: Deacon, gthDist. No. 91609, 2009-t3hzo-2491, qI 19, citing C?'Brien v. OBr{inn,

8th.Dist. No. 89615, 2008wOha:oW1.098, 1140, citiz-ig Berish at, 321.

(^, 38) In the instant case, ur^.> do not find that the trial court abused its

discretion in determining the tera.nina:tion cfi,atc of the marriage was March 2;

2012. The record indicates that after Vivek took the expatriate assignment in.

India, the parties continued to visit each other monthlv, both in India azad

America, At trial, Niyati testified that they continued to visit each other until

late 2008, when she visited India and discovered tha^ azzeither woman was living

in their apa.rtment in 1VItim.hai.

Ifi^^) Niyati also testified that after confronting Vivek, she. contacted their

son, who flew to India to give her emotional support, and to talk with his father

to deterinine if the marriage could s urvi've, Niyati testified that after the three

met, Vivek rndicated, that i;he marriiage could not cozatinuc in the current niamie;r..

Vivek then left the apartment.

{,# 401 Although the parties lived separately after they filed their respective

cwnpl.aints for divcirce, in India and Ohio, their finances remained entangled



tii,'{7t<g !:trl!f. thE' {11ir{,:51 aE T.7T J"ISo d ITi ^,̂T's. ^1"^'t• a,`(t cL S^,1^r: i>:iiuT • ^ F i trL^^ar ; 1 1 Tti ^;:4,2^;+t l ,^ a^^ TTifit;[,E.

L I 1,`,'i.i QT'ta' g'.'eik'f'E; to hf` G.'t7iTC.`I t.3dL'',C,^, Wo. the r(•C;OT'd ICTtl.3.c%2t•C`n 1i.ATn[11.;t4 i:)3 {.slr-` (.!t'i 'r1t

t:an subwtaraf^;i<.tfly bt azti;ributecl to Vfr,(-=k's lat:k !tf cm{7pL=3^mt.k3 n; Mel, s Jt.fL4 td

4'kf% i ,''t")1'3 i f, I :1 i`i1' d°t'TdE 21t b, 10 p1d t3it s,r ppzt€ ; Y' 1!3y tr i W a,ti }.n;s .i 0

(14 11 U3.7.dt,^I` the {1t'3d i3o ri^'11I . (;; in tl7c' trial

L'.E713Y'E 4 fjf.'T,f.'?'I"T`kinatX.€.ln that t:`3C 2,1I.f?.''> ( :C,St:'.;'.! t};'1: 1.;h<, d:`<:L..5., the ft21a: CIi\'L}2"m

liear'iTig., r'WxiT•dingly, we t:zve:rl'LTl<:^ the third a^-sszgrrie-^L1 orror.

M21 l:n the sixth czswi^.^.nc3d ermr, Vivcsk argues thL:! trial ccart i; E::rrrecl in tlie

dzvisiori raz' property.

43; ^!^r^i.Tt%c3l ^.')1`C^"^?C:l^'^t^r .i1"TC^^.LTf^:L.:;> pi1"`<)jJE1 f;i;% ^,^"1<^il; i8 Ll.ll...'`L.,?^3f;1^,r C)L^'.T1C-:'.(1 ^t^' ra11f^l.-?i.

or both gpotises aTid t.hai, '4 o. t, c cJu7.rL;d Wy? C'i Ul1L);' Clr both of the Erpc. (.t:s('..,; during thE,

rxza.t.riage;. See fi„C. 3I05.1; z(A`}(3)(ri). Property acquired during a^^.^arriage i:s

presuua.ed to be marital property unless it can k>e shown to be separ,,:i.te.

HtjeGskarrr,p ia: Hixl,slzcrmp, 185 Ohio App.3d 6111, 2009-0hzo-6864, 925 N.E.?c[

167, 1 103d lXsr,.).

{1441 In elividin^, the parties' assets in a divorce action, the ccatzrt; star#>s,

with the presuniptir}n that an equal division of marital assets constitutes aii

equitable division of the property. k.apadia, z3. .ICapaclia,'th Dist. No: 94456, `?t11:1-

Ohio-2255, ^j 24;Fi•anhlin: z;. .Fr°anWin, 1.0th Dist. No. 11AP-713, 2012 -C7hi.o-18 1:4,



Ii 3; R.C. 31Q5.I il:(G): The trial court must make written, findings of"fact that

support the determination that the marital property lias beexi equitably divided.

Frcxnl;lirt at I, 3; R.C. 3l.05.I -il(^-). The "triaJ court must indicate the basis for i^s

division of the marital prerperf;y.ir.1 sufficient detail to enable a reviewing court to

determine wh.et;her the awarcl is fair, equi:ta.blo, and in accordance with thc, iaw.":

Franklin at 1; 4.

t^451 In the insta:nt case, the court ordered that the di^.7ision of xiia:rital

property would be substantially equal. The court also factored a.n a: I.urip siim

payment to -NiYati to cover Vivels.'s temporazy spousal s-Ltpport arrearage and the

award of attorney fees. The record inciudes a clia.rt deta.il.hig the divisioxi of

property, the values of the assets and the oLttstandi.rxg obligation. With the

exceptiosi of the Cambridge Solutions stock an.Ot the value of azi IIDFC financial

account that was awarded to VivelL everything else was divided evenly between

the parties.

[¶46) The record further reveals that in order to effect the lu.zxip sum

payrn.ent of the te.rnporary spousa.l: support arrearage and the award of attorn^y

fees, said sun.^s were deducted froxza the half interest c>fassets award.ed to Vivek.

Howevei; it is clear that tbe cr:3urt; di-vided the property substai-itially eciually,

tT,147) Nonetheless, Vivek argues that certai.n property was not valued

correctly. However, Vivek failed to proffer any evidexice of alternate, va.Itiation,

because he declined to participate in the trial. If a party fails to present suffi.cient

- - -------- -- ---



f_'4"1tk;lw(' Iafvtahl:;tih}T1. thF Sh:ti`f' p1"$'•st.1.mph&{!;j waived 1"4-'-1}i L';

CI 3;2t1"'}b1.Ttk(JTI 4i1:1;IC;C' the {:3'1e1lf:C1l.wtC'i3.2i o6-}iA' m;0i;C' i^;t(. Z.EgIG^nt.; hhl iod (}.-)

11w (x';r1dCi71-Ca.' 1n: J'}{)f; 3'C;qk,t.II"ml to ?)P"d{>!` ^3Ll^r!'c I.;^:i }L1 f's.(, ;add"1t7CsI]rd

1"1 v1 t { <,1 r cz . ,'.t^. f r,t i
°^ 4 18,^r, ,^. :.^rr,r:r.,a^Si.^^^ L.lT̂f- ;^o,.

eT481 N10mo\;t'-r, «z PS:l2"" ^-S 1vfIl'r ^,t3 -t^7^^ „1'15? < r̂ ^lia{ I1 . ^1.. t,t i-3 ':-11- ' t <alt1?' C"r tl

rr'l it,cnt it W, r^lsi.rx to a.n rryvitecf on'{lr mxic3 i::lrnt pslri:5- h^is Ev;:i ..^d (,hip rigi7#; ks

c:if:ij3c3'e.ii Zii i s:'5^,°_i:,IS`u. to that dgsei; tlft%i`' t'. 154t't` Si,il Ntl. 93,124 t :.:li.I:l)-C,j!:"ito-

142% A 31. ^^.^()t3aC'.qI:iC',17.tly, V;vE 1i I.s now b<"II"r"E',d. fr"t:)In, asking 0,11s C<.)cX1't to

the Vr.l21:tE's t}:'k(3 court. aff1,?ti.Cad to LeI'`Y,<;l:ln

cl
r
149} Based ori, thp foregoing, vvc: rind, nv ^^.kruL;e, c>t` discretion i:z^ the i.rz<^^1

coiFr•tW ciivis^;:t^in crl` the p'rcrpertv. AcrAc>r•cI:IIgly. We! 0Vt=r11U.lc the- sixth assa,^.Tned

Eri I° P•{ iY`.

4i^^a^^^^ €a^;`Plax t

! 504 In the fourth assigned r r•r°crr, vivt:k ar^=, rxc s tr~zrxl c. t}r.t:rt: c r reci in

fzn.eiizag that he co.miziitt>ed financial mi.scacrtrduc:i: and a."esszng as aseparate 4ebi

all the tax liability for tax years 2006 t2axo-ugh 2009.

c$15 1} The property to be divideLi irr a diverrce, proceeding :i^.^clude, not or.lly

t.^e assets owned by the parties but also any debts incurred by the part.ies:

Marrero r.. 1Wcirrero, 9th Dist. No. (}2f;,."-^LC}8C)57, 2002-Ohio-4862, 11143. Marital

debt has beezi defined as any debt.incurx°ed during tlie marriage for the jtrint



benefit of the partl.eso^^ for a valid ^.^.a^:i:t.^:^. purpose. .T^e^ clxrcrrx v,, Ketchurn, 7th

Dist. No, 2001 CG) 60, 2003-Ohio- 25 59, jI 47.

f^523( Additionally, if a party has exlgagcd in fixiancia] inisco:rzdtict,

including the dissipation, conceaIme.t, or nondisclosu.re of assets, the ourt may

compensate the o#her party with a: di^Arribt3tive azF7ard or a g1re;ater share of

marital assets. R.C. 3105:171.(E)(4). .I3lctcklor.•1; z,=. Blacklock. 2d Dist;. No. 25157,

2012-Oliio-6040.

MIMI Ir the instant case, the rocorcl indicates that 'Vivek :Eazled to timely

file iilcoi.ne tax returns for 2006 through 2009. 7ho court fourid that Vivek's thc^ii

ez-nployer brought his failure to file to his attention, and referred him to the

aceounti.ng firm of Deloitte and To-Liche to have them prepared free of c;harge.

Vitrek refusp-d to have thern prepared. As a result, he w as faced with a tax bill iD

the amount af $1,851,097,47.

$1[54} Vivek attempted to have the tax bi,.ll discharged in bankruptcy court,

bLit was unsuccessful. The bankr-uptcy trustee testified that Vi-vek irid7cated that

he subsequently prepared the Y•e;turns for the tax years in ciuestzon. The trustee

was iziiable to veri.t`y that the returns had been:Ei:[ed, but testified. that if fiied, i:t

would result, in a significant reductian in the tax bill.

{1'1551 Here, the tax bill that resulted from Vivek's refusal to ti.me;y file

four years of tax returns caiiiiczt be sa:i.d. to ha-ve been ii-icurred for a valid marital

purpose. Further, "tii-vek's refusal to prepare the returns was unnecessary,



j.IC11d to

V.'tt`^i CIitiLil}a Y'e iil:ti;il 13"7t:1 i;; y^Y.iifT\`

iT :361 Based oI'i t,170 "• i'. cA''i:^; 110 M'[tti!-;t' 1'Sf dI^-'t !' i,tt)t? 'rgt

t ,7.:!'1•ei,t^ ki.1^1^<. ,^€?f;f}?"^^17I;^.tY: ^%^;^l.a

C}`tt:', ff>l.tX'Ll1 rY r^l<<d (`t"t'??1'.

^ k lY
C

;qWt In the f:'ifth asgig:n.c-;d error, 1'i.rrek arg-ues t;he tnia1 t;elzz^°t a}:>use^.-^ its

dI4c1.'<'fil('}Tl ITl allf7£,'r`,1.fin.-tohiI3;i all fJl(' costs

jjIcr.^8) In 1;hC.''. pY'evICJt!`^U' assigned (.'.2":1"C.22', we d1sC:l.ls.sE"C{. V1w-';.k s d,t.llst'+.(.:C.E'•4sf'l:li

f 5r-xt;t;ez-^^r^#; t:.c^ a^,t, s,`^e t;rz.^. k^.i:l1 discharged in :^f:^r^i^.t'1-i^=^^;^:;^Y. .^^b,{.a "t;nist('t:x:4

E,
x , _ ,

1..C^. ^^^.f^.v'I^%^1^, wou ld I2(1i: ^,7(' ;:;^•`r.l.il^,£^:.°t^ a 1.^.1.:tit^^.i.F:II'g('. ^T^) !.3<3,.2'2k'."11ptt.',S' due {(? 1, 1:G,

1i:271E.:tY'e ? tCi C;oC1pE'1"r.̀ ^t(? and fi4:w';xts, l^ thC:. {>3.2i?E<-? of fiitl%lri, ::3:£i{::^ thclt there ^h, „'s;

sufficient assets Uci paxr the liabzli.t;i;es.

59) The erzur.t spcc,s_t:iiaIZy fbund that Vivek'w voluntary and unilateral

decision to file bankruptcy added an ad:di-tional. $3`?,41l in attrsri7:ey fees for the

bankxuptcy tiustc-e axxr] anotlsez' $13,000 in i>ru5trr

T60} Again, the additional expenses incurred because^ ofVivek'.s deC^sio11

to file bankruptcy cannot be said to have been incurxt'd fox a vaIid ziiaritak

purpose. As such, there was no abuse of diseretioxs in allocating the total c.ost of

the bankruptcy £7.lli.ng to Vivek. Accordingly, we, overrule the fifth wssign.ed error.



^ pousal Su ^^^^^^

(^`161) In the seventh a,"ignec3: error, Vivekargues the trial court erred and

abused its discretion in its award ol' spousal support.

^^; fi^^ As a^eneral n2at^;er, we review 5POu:^G^.l support issues under an

ab:tzse of di.screLion standard:. See Dana.gan v. Dr.r,r7,a^,na,ri, 8th, Dist. Nr,. 93t, 78,

2010 0hin-5232- 111.`^: So long a^ the decisic,n of the trial court is ^^^p^c^rie^ by

sometcrtmpetent, credible evidence going to all the essential elements of"t.he case,

we will.not cdistu.rb it.Neumarzn v. 1t7eumarzn, 8#;h Di:st. No. 96915, 2012-0hio-591,

citixig Masitto v. Masitto, 22 Ohio St.3d 63, 66, 488 N.E.2d 85'7 {1980}.

ff 63) In detexxainingwhetherto grant spousal support and in determining

the amount and duratioxl of the payments, the trial, court xnxist consider the

factors listed in R.C. 31.05.18, Rol;i:n.saYi, c, .I^iobin<Ynn., £3th.lJist. No. 97933, 2012-

0hio-5414.The factor,.-; the trial eou.;rt imust consider include each pa,rty's, i.ncoine,

earning capacitv, age, retirement benefits, educat.ion, asseto, and liaba,lities, and

physical, mental, and emotional condition; the duration of the marriage; their

standa-rd ofliving; i>nabi.litv to seel-, eriployment outside the home; contributions

during the marriage; tax consequences; and lost income due to a party's

f-Ltli'illmeszt of marital responsibilities. P,..t^.. 31.05.18(C)(1)(a)-(xn). In addition,

the trial court is free to consider a:.zay other factor that the court filids to be

"xeJ.evant and equitable." R.C. 3105,18(C)(1)(zx),



tVIM It 'i'1^1p tl iA; txo u 's'9 r4, noi.reqWred tC? Ct#ttiurxe1'it rn# wki ;; i.<#^ti7tz^;"V =fsU#;

i0 IuC,'i'3"C'C£ nf?t'.ti {:;I'li\ si"i.im' i:h<1i thf', f;cl:l.rt cCJS.`1.tildt':i'eftt Ow t:i,n£,t.ELi.}i'v ]i'.t{)3't x's'h£'3i

ti;,; aw<.#t-d. N^,ittt;.zrtt,ri tt ^' . cWng C;:rr°rt.i.e:,rr t'. t`_>or rrr.;c^1-, 1 Z}9f )}°#to A.=y. &^!

698. 703672 N+,d.".^Ci HOs;xI;?1(:; DEs? 19Nq 1F1 P ... ! pefle+; t' t '..i7-o '.`1A

?.'.f}Ut't (.`.{)t'1£:#£Q t-.,d i.ho :S->tt#tul:tlF"t' Wo<:i:'£s 13}"3fi 1? Lip jud;.la7i`T;i. £'()#"3i. tVt;;tfl

sufficient ft3r a T'€-"..`+rIC':w1.11g court to, C C ine th.i:1£: U."l:e supporl. : .:3wrtY'^.^ ?`; i.`'llt',

t,qLil(;aiilt:;, tf-.iid in clC'C;<:)T'dt1Tlf;;C' tnr.EC"f.i 2,T3C'. law, 4;,1£' ,'i:'-1'"l:'',i-x' 1:1g £..C71".;:"1. 4L'2i.3 t.tJ;3h€Jl(-'t tr1o

awn.iNd. Dt:r,rr,r:els 7.,. Duo,r<c,Gs; lt7(,h Dis#, No, ()7AI'-709, 2008 (.'?hit, Ap,r. S_.,EMS 772

(hiar . 4, 2(108}, citing S^lior{ym it Schorf;.r, ( ^'.? .I?:.st.. N, i-C),# 079, 2005 - 01hi,.

2102.

ijj65^ i?`1 this n:latten tJl.; t.? „A ` Cm.I^"t, i#''- ^^7c"'.<..'^',e<i S # 0 (:ti, ft,.. cli.:l !,:,.^;,

su.t.iCici^.^nU1.y lwddres.t7e^l,i eac.L, o1 tilf.,- S.M1e.#mrrs s{xthmt:.h in R.C..^.t.;}in Y+.E}i.iij,ion to

t__^.^the x a tz' i ^̂1 . The court i. that V'ivc.a ^c ': 1^d_tY.r^^:c. ^#̂̂ "r:s^,zz.:t^ ^ s:^i 'Ur r^^t:c^d l^. k^t,„,^^ ^ ^><iy

er7npl.oynaent Noith AT :FCearne:y in 1989 as a busin:ess consultant, and in 2004 was

transf^,r^^ed to Inelia to work. as the managing director of AT Kearney's -Ind:ia

operatiozi:s.

{T166, °l.'hc-, court noted that in 2007, one ,year prior to fi1-irz^ for divorce,

VivWk- earned $I,790,628 azid AT Kearney pr.ovided, h.iin with heai.th, life, ancl

personal ii.ability insura.nec ta'iyati testified th-at th.e rnajrtrity of Vivek's Iivir7g

c-xpences inIndia in.cILiding housing, autonmobil:es, domestic staff, chauffeur, cotak,

food, and tr. avei were xeim.hux sedby his employer.



67) In addition, the court found that on A-:xgust 31, 2008, Vivek began

a. voluntary leave of absence 'f-rom. AT Kearney and that for tax year 2008, be;

earned $1,218.854 through the nzUnth of August. The court noted that Vivek

couid have returned to AT Kearney, but voluntarily left to ^^S.zrsu^. ^.ave7i n^:cj.re

lucrative financial oP portunl.ties as detailed to his fi,.iz^^alyT membe;rs verbally and

in wri.tten em:ails.

IT168} Further, the court zioted that it was equitable toiznlaute to ^;'ivek, the

earnings that were eominensu.rate with that he actually earned during his most

recel-it emplayinent wzthAT Keariiey: rrlie court pointed out that it was precisely

the earzaing from tax years 2007 and: 2008 tha.tformed. the bases of the tempar ary

spousi,,l support. The couxt, again noted that Vivek failed to an^ear or put forth

aziy evidence that the ordered amount of tem-por ary spousal s-Lipport should be

changed.

f T691 The court noted that Na:ya.tz'€i earning ability and work history stood

in stark contrast to Vivek's, The cou:rtsf:ated that Niyati worked part-time for

the first five years of the marriage as a sales associate and later wor k.ed part-time

as a fasb:ioxz design instructor at Kezit State, University, but has not worked

outside the b:ome si.lice 1988. The court stated that the lost income prod-Liction

capacity that resulted ftom her marital responsibilities is immense, having

stayed home to raise the parties' cha.ldren. In this respect, the court noted. tha.-t

Niyati wflukl be returninn to the ^Nvork force at age 50 and most likely wou1d



;'3r> •3 t' i1t:' :I ^i^i' ^.(t 3°4.>^^1<1.^:^31..',E.^1}.t' r1x..1' if,'If fr;:)1i Olt` l?:3"}. C;<'3.Y1^-17"1.r:"

4< }. .

.'-'sus^{.t': '-„
. € •

}ij'}.3(x'i"H7yY`f?3ch Stn, :-'i£"SJC'3"E'.t.3}"t^1riic3HIYXi;:1, 1ll:f:'it'(''.ti.rlfldE:`cIi"}")ef^(71"}j1C',^

<1 3^'^1 ,IS CIC;^`^3i"(::5;'^il(^2i. !^(rcI3.Y1s };.^"lE-:^`. C(:7I.^r°# ?'it'}^;C'.ti ti^.`ci:; V i"^ i°^.v !;;lfi i }:)i^t fC)"''i 31 T1{:i

evidence .regs:tr'ding ll.iw physical or rxiexk#:al

L 1,M,.I I35,....;('f^rd[;.nf.>e with R (,f
. . ^•

{`(311I'i; observed ti'ta}, 1ifit,' j.)`r.IT'f:t: s, had ^'Jf'.{':YI 2T"1c.lY`Y't.f'd 2,19 years, t,'Yt)(;fy{?C} an

7• S ^ ^ ^". , t.i. , - ",t„ c.;r:id t^ivm..̂ : , , .-K-1

tfl^'7i "'^?_'i'ckt? contributed et^L^>^.b^.lr^' Il"i i.^^3^'. ii'l%#;k'7:ci# i`^`1i ^^1rE2tE::^;h ^1.^.`•.

^-7 f+r. 1ff ' I l
d 1",.1:^c.^:;,,^^^.), the court `rli^C^.2'C'.^i^'.i£'Crt the t;%z1s. 4iJt:S:^qu<'^'lC;(?s, (.3[)^1(='^:'1t^.t^;"; i;^'lc.ti,

spousal support wnuld be a deduction f'or Vivek c,.rxc{ income for Ni.yati.

^1l"12) Finally, purs,xiarzt#;oR.C, 31.05.1:8(C')(2)

arxci "N:iyai>i, contrzbuted, equally to, the production of the n.7arit;a1 incorre. BasE=.el,

upon all of'the fore^,^rriizg, the trial: courf, awarded Ni.yat:i. $21;420 pey° month in

spousal siipport for life, r. enrarrislge, or cohabitation, or the, death of Vivek.

f T731 We r;oncYJ.lude, the ciecisiora of the trial c;ourtis well suppor'ted in tbe

record, and there is competent, credible. evidence goixig to all of the statutory

elements for establishing a spousal support ar'der: Therefore, we find zid abuse



of fiiscretionin connecti^n's;6tI3 this award. Accordi:n^ly; we overrule ";.he seventh

assigned erroz,

Attorn^^,.Fees

i'IT 741 In the ci^,rh ^;h a&s.igned error, Viveh arg txes 1:h-e trialti,aurt abused its

discretion in its avv-ard to Ni:yalhi of $'100,000 for attorney fee,,z^,

(1(751 Our review of the award of attorney fees, is lin'l.i.ted to detarr.n.zniag

(1) whether the factual considerations upon which the award was hased are

supported by tb.e'manifesf; weight of thc- evidenc.e., or (2) whether the do-znestic

relations court abused its discretion. Neumann, 8th Dist. No. 96915, 2012-Ohio-

591, at T, 6, citing Gourash u. Gourash, 8th Dist. Nos. 7 1882 an.d 7397.1; 1999

Ohio App. LEXIS 4074 (Sept. 2, 1999), and Oatey u. Oatey, 83 Ohio App.3d 251,

614 N,.F.2d 1054 (8th Dist.1992).

tT761 Pizrsuant to R.C. 3I05.73(A), a court rnay award all or part az

reasonable attorney ^'ees and litigation expenses to either: party if the co-,trt finds

the award equitable; In determining whether such an award is equitable, "the

court may consider the parties' znaritai assets a.iid inconie; any award of

temporary spousal support, the conduct of the parties, and a-t-iy other relevant

factors the cou.rt cleem:s appropria-te." R.C. 3105.7 3(T^); 11Ia>Itcxx v. Mcr,kcr,r, 8th

Dist. No: 98194, 201340h.i..o-100.

t$77} In the instant case, the trial court found that the matter was

comp?icated by nun.leroizs factors: the inter.nationalaspect;, where Vivek initially
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llt.'tl ^t)3` C^.tiE-)}' l^f.-1l1}.C^I: his <k<lYkk 1"i.t^)t;c1^ .. `.^k4(:: ti^i"2r;,i.i7 ''; ti3-,r:(3l`t';''S% 3^s:;i;.23.'^•, I:3 ,

h?^ fhlli.[i'{' LOf;il(>TKWas.!? in th(' ,ritkk`. (9i YC'il'!! C wi.e1'tt.s; it"r);l 16s

? 1f;^, itt.t:e^l,tz r:;<>urE< licazring"; as c7rtidtxrod I:rYf;ltc,

1$781 "M ftClt:rtt :zlmf Sb,.td (.h;31. Iiz. ,,:^°tsl.: .t ?i'^ 4 r> ^^1^rs ^3 ir5= EiCat-; ip •,,°l, ^^.i

e . 0 13) ibn.''vwi}^i` ..iuf `?`«t1oI't:, i.t h1-.`

firz.axaciaJ acr,c3unt>^ -and. hz.z47incs5s d€:<a-li;ngg, 1rr izddit,ion, tEiv t.oiArt: ('c?.lsrzcl cijat.

t ^ ^r
1irL..l^ .:^ t>j)p;1T.ff)Il {:}1 ^^11m^,i^;7.^5 Il"2{)C,lti !"I T,t ^;C)^12t)E^3.I^^ was nC?l; s'{zI)st<iT11x:i1ly J'i,i;tlfk,',C:I.

It 111; 79) Here, the courf, fiauding;y inclic.ezt.c}s that Vivc.ll;'s fiiiluz.e t:o cc}czt:,{,^rar..e

gi"t'<.tf.}t? :tnG'C'e`rl,f.4(`d the cost of li(l.j?^t;l.L3I7,. As >L1C'_h, L?T?dC`!' d7t• ;12'<.ty?"T):;1,<?Tl::(',: ,?:ht,'

<:Awa zd of attorney fc^^^ s cannot izt^ cic^t;ri'r^,r^ ^^.ar^ijtz^E;. 'C^a.^us. v^Te finc! x)c, a1}^.z'e {.ii'

r;i-;c4re;:iezz7 ir, t,be trial cot.t.rt's dE1ct::.^tclrz. Ar;co:rdi><g!y, we w;r,>rr ti:zt.e-: the !:;lg1.zt,:i,

oso gned t?.Y`Y"t:3Y'.

-Ad,nnissir^^of Exhibits

1, 80} In the ninth rz:skgned enns.`, Mc,h az-gucis the trial cc1itrt ahupe(d its

discretion ir): the admission of c:ertai^.^ exhibits into evidence.

tI(SU`Phe decision to adn.it or exe1ud.e evid.exxr;c: lies in the, sound di scref:i{an

of the trz:zd court. Absent an issue of law, this court, therefore, reviews thc- trial

cozxrt's decision regarding ev:idez2ts:ary matters under az^ abLise of discretion

stand.ard rzf, revYew. TV'ells t). ^Vells, 9th Dist. No. 25557, 2012-Ohio-1392; citing-

>fone4 i, Jorves, L)ih Dist. No. 25468, 2011-Ohia-4393, 11 7. When appi.yi:ng thc

abuse-of-discr2tion standard, a reviewing caurt, m.ay not sim^.^Iy siibstitlat;e its



ji7dgment i'or that of the tzial court. .^??̀on,s z). 0Iiio St,ate Aled. Bd,:, 66 Ohio St.3d

619, 62I, I91,93-0I-ixo-1:22, 61.4 N,.E.2d 748 (1993).

f^1821 In the instant case, although ordered to appear for trial, Vivek did

not attend and i.nstruci^ed his counsel, not to participate in the t.rial in any

manner. Thus,hus; Vivek's counsel made no openhng statement, nzade nv, n jections

to any testin^ony, ^rc^ffered: no evidence, and did not o^^,^ert to the admission of

^ }.ii:hits.any ex

M183} Here, Vivek having niade ia.o cabjection: to the admission of the

c;xhibits, he has waived any challenge to f;hc; ad^.'n:xssion o.fthis evidence cjn appeal,

save plain error. Sta-te u. May, 3d Dist. Na.. 8-11-19, 2012-Ohioti05:l.28. As

previously stated, Vivek's decision not to appearfor trial and. inst-ructhis counsel

not to participate, is fatal. As such, we see ^^o ala-Ltse of discretion in the trial

court's decision to adrnit, the exhibits into evid.ence. Accordingly, we overrule the

ninth assigned error.

IT84) Judgment af^'irnn^.ed.

It is ordered that appellee recover from appellant her costs herein taxed.

The court finds there were rea^oriable grounds for this appeal.

It is orde7•ed that a special mandate be sent to said court to caxry this

judgna^n'u into executi.on.
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APPENDIX

cor

1. The trial court erred and abused its discretion in proceeding with the

trial in the absence of jurisdiction and where the Supreme, Court of
Ind.ia had issued an injunction prohibiting appe'llant and appellee fro^:-I

proceeding with the U.S. divorce.

11. The trial court erred and abused its discre#^^^^i in finding that the
appellant had a. total arrearage in temporary spousal support of

^616,481,::.00 as of March 2, 2012.

111. The trial court erred and.abused its discretion in: its determ^nati^^
that the term "during the a-r3.^rriages> is the pex-iod from Febrtia^ y 15,

1983 to March 2, 2012.

IV. The trial. eourt e^^ ed and ahused its discretion in finding that
appellant committed financial misconduct and. assessing as the
separate debt of the appellant any and all tax liabilities resulting from
the years 2006, 2007, 2008, an^ 2009.

V. The trial ^o-ci^^ erred and abused its discretion in assessing all ^^the

bankruptcy costs to the appellant.

VI. The trial court ^^^ ecl and abused its discretion in the division of

property.

VII. The trial court erred and abused its discretion in its award of

spousal support.

VIII. The trial court erred aaid abused its discretion in its award to the
appellee of $100,000.00 as and for attorney fees.

IX. The trial court erred ancl abused its discretion in admitting certain

exhibits into evi^,$^iiee.
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