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IN THE OHIO SUPREME COURT

STATE OF OHIO,

Plaintiff/Appellee

vs.

DAVID WILLAN

Defendants/Appellant

CASE NO.: 2012-0216

ON APPEAL FROM THE
SUMMIT COUNTY COURT OF
APPEALS, NINTH DISTRICT

COURT OF APPEALS
CASE NO.: CA-24894

JOINT MOTION TO STRIKE

William T. Whitaker # 0007322
Andrea L. Whitaker # 0074461
William T. Whitaker Co., L.P.A.
54 East Mill Street, Suite 301
Akron, Ohio 44308
(330) 762-0287; (330) 762-2669 Fax
Attorrteys for Cross-Appellee Willan

Brad L. Tammaro # 0030516
Assistant A:ttorney General
Special Prosecuting Attorney Floor
P.O. Box 968Akron, Ohio 44308
Grove City, Ohio 43123
(614) 277-1000; (614) 277-1010 Fax

Colleen Sims # 0069790
Summit Cou.nty Prosecutor's Office
53 University Avenue, 5h
(330) 643-2800; (330) 643-8277 Fax
Counsel for Cross-Appellant State of Ohio
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Pursuant to The Supreme Court of Ohio Rules of Practice, Rule 3.11 (D)(2), the Parties

hereby respectfully request that this Court determine that service of Cross-Appellee David Willan's

Motion to Reconsider was not timely served as required by Rule 3.11, order that the document be

served and impose a new deadline for Cross-Appellant State of Ohio to file its responsive docuinent

to the Motion to Reconsider. This relief is requested because counsel for Cross-Appellee Willan

inadvertently failed to serve Cross-Appellant State of Ohio with a copy of the Motion to

Reconsider. Counsel for Willan was reviewing the docket to determine if the State had filed an

opposition to the Motion to Reconsider and found that it had not. This fact surprised counsel for

Willan so counsel consulted the firm's mail log where mail sent out every day is cataloged. There

was no indication in the log that the State was served with a copy of the motion. As soon as this

omission was discovered, counsel for Willan contacted counsel for the State with a copy of the

motion and an offer to draft a joint motion to the Court. Although the email was sent on July 3,

2013, counsel for the State was out of the State and was not aware of the filing until he returned to

his office on July 8, 2013. It was initially contemplated that the joint motion would be for

additional time to oppose the Motion to Reconsider. However, it was later determined that a

Motion pursuant to Rule 3.11(D) is the appropriate motion when there has been an error of service.

As the State was not made aware of the filing of the Motion to Reconsider until July 8, 2013, the

Parties respectfully request that the Court grant this motion and impose a new deadline for Cross-

Appellant State of Ohio to file its responsive document to the Motion to IZeconsider.
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Respectfully submitted,
WILLIAM T. WHITAKER CO., L.P.A.

______.__---------

n rea Whitaker # 0074461
William T. Whitaker #i 007322
54 East Mill Street, Suite 301
Akron, Ohio 44308
Phone: (330)762-0287; (330) 762-2669 Facsimile
whitakerLaDwhitakerlawlpa.com
Attorneys for Cross-Appellee David Willan
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Brad L. Tammaro
Assistant Attorney General
Special Prosecuting Attorney
P.O. Box 968
Grove City, Ohio 43123
btammaro cr,a .state.oh.Lzs
Attorney for Cross-Appellant State of Ohio

CERTIFICAT:E OF SERVICE

^^ ^G^rvvt ^C

^c< < ^

A copy of the foregoing was served by First Class U.S. Mail this 8th day of July, 2013 upon:

Joseph T. Deters
Philip R. Cummings
230 East Ninth Street, Suite 4000
Cincinnati, Ohio 45202
Attorneysfor Anzicus the Ohio Pr osecutZE
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