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MOTION TO DISMISS OF OHIO POWER COMPANY

Pursuant to Rule 4.01 of the Court's Rules of Practice, Ohio PowerCompany(d/bla AEP

Ohicj), Appellee/Cross-Appellant, respectfully requests that the Court dismiss certain challenges

raised in these appeals from the Public Utilities Commission of Ohio, For the reasons explained

in the attached Memorandum in Support, AEP Ohio seeks dismissal of the assigzunents of error

advanced in these consolidated appeals that iznproperly challenge matters already authoritatively

addressed by the Federal I;n_ergy Regulatory Commission pursuant to Federal law.
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MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

INTRODUCTION

"I'his appeal arises out of an Order issued by the Public Utilities Commission of Ohio (the

"Ohio Coznmission")ireforming how "capacity"---a component of electrical service-is priced.

See Ohio P.U.C. nrder in Case No. 10-2929-EL-UNC (July 2, 2012). Appellants, the Industrial

1^nergy Users-Ohio and I'irstL'nergy Solutions, Corp., seek to overtum that decision, urging

(among other tliings) that the Ohio Commission exceeded its jurisdiction by regulating wholesale

energy markets that oiily the Federal Government can regulateand tllatthe Ohio Commission's

rulings are inc.onsistent with a tariff approved by the federal regulator, the FERC, in a decision

that is now final and no longer subject to appeal. Qri May 2' ), 2013, however, federal regulators

contirmed the compensation mechanism for capacity adopted by the Ohio Coznmission.,ruling

that it is consistent Nvith the relevant federal tariff (Section D.8 of Schedule 8.1 of the Reliability

Assurance Agreement for PJM Interconnec(ion, LLC). See 143 Fl?RC ^ 61,164 (May 23, 2013).

That FI;RC. ruling forecloses this Court from exercising jurisdiction over Appellants'

contention that the Ohio Commission's decision violates the federal tariff or invades exchisive

federal jurisdiction. Section 31 3(b) of the Federal Power Act, 16 U.S.C. § 8251(b) requires that

any challenge on those issues must be made by seeking review of FERC's order in specified

federal courts of appeals; such challenges must be brought consistent with that provisioii or not

at all.. Moreover, thefiletl-rate doctrine precludes this Court from entertaining Appellatrts'

challenge based on their interpretation of the federal tariff. Finally,Alapellants' argunientthat

' While the €'tiblic Utilities Commission of Ohio is commonly referreci to as the "Commissiou" before this Court,
this Memoraiidtiun in Siipport will refer to the Public Utilities Commission of Ohio asthe"ohio Commissioir' in
ordei- to avoid any confusion with the Federal Etlergy Regulatory CommissioiY, which will be referred to as "FERC."
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the Ohio Commission lacked jurisdiction---because FERC has exclusive jurisdictioil-is now

inoot. I3ecause FERC exercised its jurisdiction to confirm the Ohio Commission's mechanisni

under Federal law, any claim that the issue should be addressed by federal rather than state

regtilators is no longer live.

Because this Court lacks jurisdiction over those assignments of error-that the state

compensation mechanisln adopted by the Ohio Commission violates the relevant federal tariff, or

otherwise invades a domain of exclusive federal authority-AEP Ohio respectfully requests their

dismissal.

I3A(:KGROUND

This case concern.s the regulation of capacity markets and the prices paid for capacity.

"`Capacity' is not electricity itself but the ability to produce it when necessary." Conn. .l)ep't of

Pub. Zs'til. C;ontYol v. FF'.RC, 569 F.:3d 477, 479 (D.C. Cir. 2009); 134 FERC '^ 61,039, at P4

(2011). When a utility buys capacity on the market, in essence it is pturchasing "the option of

buying a specified quantity of power" when it is ileeded; the utility can thereby ensure it can

provide sufficient electricitv to its customers during peak periods of electricity demand. A-1aine

Pub. Utils. C'omna'n v. FERC, 520 F.3d 464, 466 (D.C. Cir. 2008), Nev'd in pczNt strb nona., lb'I?G

Power 1VIkl-;., LLC v. Maine Puh. Lrtils.Cornni'n. 558 U.S. 165 (2010). Wholesale capacity

markets are regulated by the FERC and, as discussed below, are subject to pricing based on a

state compensation mechanism by a State commissiota such as the Ohio Commission.

1. The P.Tl'V1' Reliability Assatrance Agreement Established un`leY Feder`rl law

PJM tnterconnectioii., L.L.C. ("I'JM") is a Regional Transnlission Organization ("RTO")

that covers thirteen States (iricluding Ohio) and the District of Columbia. RTOs are federally

regulated entities responsible for overseeing the deliverv of eleetricity over large interstate areas
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to support competitive bulk energy markets. 89 FERC 1! 61,285, at 61,151-52 (1999). RTOs

allow for different segments of the grid owned by its individual member utilities to be operated

as a regional transmission grid. T'he RTO then manages that grid, offering non-discriminatory

access to energy suppliers across the region. Doing so allows for greater coinpetition among

electricity generators and marketers, permitting lower-cost power to be "wheeled" across the

region to meet the electricity needs of utilities that may be firrther away. Midti^,cst ISO

Trrrnsinission Ormers v. FERC, 373 F,3d 1361, 1363 (D.C. Cir. 2004).

In addition to overseeing the regionai transrnission grid, PJM also runs a capacity market

that spans its 13-state regioil. This market facilitates the PJM Reliability Assurance Agreement

requirefnent that all load-serving entities within PJM, includii-ig AEP Ohio, have or contract for

suflicient capacity to provide reliable service to their end-use custoiners. See July 2, 2012

Capacity Charge Order at 10 (describing the Reliability Assurance Agreemezlt's purpose). Load-

servulg entities can meet that requirement by securing capacity through an annual auction of

capacity from the PJM region. The auction clearing prices are established using rules set out in

PJM's FERC-a1iProved tariff, referred to as the Reliability Pricing Model ("RPM"). 137 FERC

61,108, at P6 (2011) ("Under PJM's Reliability Pricing Model (RPM) protocols, PJM condiicts

forward a.tictiorts to secure capacity for aftiture delivery year...... ). The PJM Reliability

Assurance AgreenZent includes an alternative program, the "Fixed Resource Requirement"

("FRR"); that enables utilities that own andior control sufficient generating resources to opt out

of the annual RPiVI auctions as the mechanism for securing sufficient capacity and instead rely

upon their own capacity.

As a load-serving entity in PJM, 122 FERC ^; 61,083, at P134 (2008), the AEP-East

utilities (iiicluding AEP Ohio) "secures energy and transinission service (and related
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interconnected operations services)"--including capacity-"to serve ... its end-use customers,"

139 FERC T,11 61,054, at P2 (2012). As one of the AEP utilities, AE_,I' Ohio fulfills its obligations

under the PJM Reliability Assurance Agreement as az1 "FRR Entity" under the I1RR alternative.

134 F1=>RC^ 61,039, at P2-4. In addition to requiring that AEP Ohio meet the capacity needs of

its own end-use customers, the Reliability Assurance Agreement also obligates AEP Ohio to

make capacity available-to gitaratltee the availability of electricity on demand-to Competitive

Retail Electric Service providers ("CRES providers") tl-iatsell to end-use consumers but elect not

to operate facilitics for the generation of capacity themselves. See id at P4. The FRR alternative

was created for AEP because it largely operated in traditional cost-based regulation jurisdictions

at that time.

Section I).8of Schedule 8.1 of the Reliability Assurance Agreement ("Section D.8") sets

foi-th the rates at wliich AEP Ohio, as an FRR entity, is compensated for providing capacity to

such CRES providers. 134 FERC '![ 61,039, at PP2-3. Absent "a state-created compensation

mechanism," the Reliability Assurance Agreement establishes a default capacity rate that Cracks

the capacity prices established each year through PJM's RPM capacity auctions. Section D.8

further provides, however, that an FRR entity like AEP Ohio always has the right to petition

FERC, under Section 205 of the Federal Power Act, to propose an alternative compensation

mechanisnl so long as it is just and z:easoziable. The tariff thus provides:

In the absence of a state compensation mechanism, the applicable [CRES
provider] shall compensate the FRR Entity at the capacity price in the
unconstrainedportions of the PJM Region, as determined in accordance with
Attachment DI) to the PJM Tariff, provided that the FRR Entity may, at arry time,
make a filing with FERC under Sections 205 of the Federal Power Act proposing
to change the basis for compensation to a method based on the FRR Entity's costs
or such other basis shown to be just and reasonable . . , .
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134 FERC ^11, 61,039, at PP2-3 (cluoting Section D.8). Consequently, under the PJM Reliability

Assurance Agreement, absent a"state compensation rnechanism," CRES providers that choose

not to supply their own capacity would pay AEP Ohio for capacity based on RPM pricing, unless

AEP Ohio petitions FERC for cost-based or another type ofjust and reasonable pricing.

Ii. Proceedings To Establish the State Co,axpensatian Mechayiissia for AEP
Ohio

A. Initial Proceedings Before FERC

"Since the start of the PJM RPM capacity market," AEP Ohio received "capacity

conlpensation"ftom CRES providers "based on the RPM clearing prices." 134 FERC ¶ 61,039,

at P4. But the prices resuhing from the auction dropped far below AEP Ohio's actual costs of

providing capacity at a time wla.ezl shopping in AEP Ohio's service territory (i.e., use of CRES

providers) was significantly increasing; hundreds of millions of dollars in losses were projected

as a result. Accordingly, in November of 2010, AEP Ohio petitioned 1jERC under Section 205

of the Federal Power Act "to change the basis of [its] c:apacitycompensation #xom the PJM RPM

clearing price to annually adjusting formulas that track actual capacity costs." Id. AEP invoked

its right, under the federal tariff; to "make a filizig u%ith FERC under Section 205" in the "absence

of a state compensation mechanism." Id. at PP2-3.

B. After AEt' Ohio submitted its Section 205 filing, however, the PUCO
advised FERC that, by an Entry issued "on December 8, 2010," it had
"expressly adopted the use of the RPM auction price as its state
compensation meclianism." Id. at P6. AEP Ohio argued in response
that under the jurisdictional bright line established under the Federal
Power Act, the Ohio Commission did not have the legal authority to
adopt a state compensation mechanism that established wholesale
charges. AEP Ohio argued that the only reasonable interpretation of
Section D.8 is that state commissions such as the Ohio Commission
coiild adopt state compensation mechanisms that established retail
charges assessed to retail customers. Relying on the Ohio
Commission's representation, however, FERC rejected AEP Ohio's
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filing in early 2011, citing "the existence of a state compensation
mechanism." Id. at P13. Proceedings Before the OhioConimission

The Ohio Comnlission's December 2010 Entry also sought comments from interested

parties on using the RPM auction price as the state compensation mechanism, finding that "a

review is necessary in order to determine the impact of the proposed change to AEP Ohio's

capacityI charges." ©hioP.U.C. Order in C'ase No. 10-2929-EL-UNC ^! 4(I?ec. 8, 2010). After

the submission of extensive briefing, evidence, and testimony, the Ohio Commission issued an

Opiiiion. and Order establishing a state compensation mecharusm for capacity on July 2, 2012.

See Ohio P.U.C. Order in Case No. 10-2929-EL-UNC (July 2, 2012) ("Capacity Charge Order").

"I'hat July 2, 2012 Capacity Clarge Order is the subject of two consolidatedappealsbefore this

Court docketed as Case Nos. 2012-2098 and 2013-0228.

1. The OrderUuder Revieru-1'he Capacity C"lrccrge Order. In the Capacity Charge

Order, the Ohio Commission "f[oundl that it has jurisdiction to establish a state compensation

mechanism in this case pursuant to its general supervisory authority found in Sections 4905.04,

4905.05, and 4905.06, Revised Code." July 2, 2012 Capacity Charge Order at 22; >see also icl. at

12. At the same time, the Ol1io Commission acknowledged that "capacity is a wholesale rather

than a retail service." Id. at 22. And it stated that "compensation for AEP Ohio's FRR capacity

obligations from CRES providers is Nvholesale in nature." Id: at 33. It further "recognize[d] that,

pursuarit to the [Federal Power Act], electric sales for resale and other wholesale transctctiuns

uYegeneYrrlly subject to the exclusive jup°isclietiou o.f FERC." Id-, at 13. }3ut theOhio

Commission ruled that its "exercise of jurisdiction, for the sole purpose of establishing an

appropriate state compensation mechanisnl, is consistent with the governing section of the

[Reliability Assurance Agreement], which, as a part of PJM's tariffs, has been approved by

FERC." Id. (emphasis added). That is so, the Ohio Commission contended, because "Section

6



D.8 of Scheduie 8.1 of the [Reliability AssuranceAgreement] acknowledges the authority of a

state regulatory jurisdiction ... to establish a state compensation mechanism." Icl.

After concluding that it had jurisdiction, the Ohio Commission adopted a state

compeiisation mechanism. "[T]he record," the Ohio Commission explained, "reveals that RPM-

based capacity pricing would be insufficient to yield reasonable compensation for AEP Ohio's

provision of capacity to CRES providers in fulfillment of its FRR capacity obligations." July 2,

2012 Capacity Charge Order at 23. The Ohio Commission thus found that "it is necessary and

appropriate to establish a cost-based state compensation mechanism for AEP Ohio." Id. at 22.

At the same time, the Ohio Commissioil detei-rnined that charging CRES providers for

capacity based on RPM (auction) prices would better promote competition in the market. July 2,

1012 Capacity Charge Order at 23. Accordingly, the Ohio Commission adopted a two-part

inechanism that preserves the RPM clearing price for capacity charges assessed to CRT?S

providers, ivhile also accounting for AEP Ohio's cost of providing that capacity. Id. In

particular, it directed AEP Ohio to collect the auction rate from CRES providers and to "defer

incurred capacity costs not recoveredfront CR1;S provider billings." Id. The deferred capacity

costs, it ruled, would be recovered from retail customers through a mechanism to be more fully

developed in a separate proceeding. That approach, the Ohio Commission stated, would

"appropriately balance [the] objectives of enabling AEP Ohio to recover its costs for capacity

incurred in fulfilling its FRR capacity obligations, while promoting the further development of

retail competition." Id. at 24. Although the Ohio Commission did not address the mechanics of

the deferred recovery mechanism in its Order, it did set the cost level that AEP Ohio could

recover under the two-part mechanisnl at $188.88/MW-day. Id. at33.
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2. The Coinptrnaolr OrcLer=tlie Electric secuYity Plan Urder. On August 8, 2012,

the Ohio Commission issued its Opinion and Order in the separate Electric Security Plan (ESP)

proceeding referenced in the July 2, 2012 Capacity Charge Order. &e the Ohio P.U.C. Opiniotl

and Order in Case No. 11-3646-EL-SSO (Aug. 8, 2012). In that Order, tlieCornmission(among

other things)addressed the mechanics of the deferred recovery mechanism that allows AEP Ohio

to recover a portion of its costs from providing capacity. Id. at 35-36. That ESP Order is the

subject of another appeal before this Court, docketed as Case No. 2013-0521.

C. Further Proceedings Before FERC

After the Ohio Commission issued its orders adopting the state compensation mechanism

as discussed above, AEl' Oliio filed with 1"ERC "a proposed appendix" to the PJM Reliability

Assurance Agreeme.nt; "specif[ying] the wholesale charges to be assessed" to CRE5 providers

for the capacity AEP Ohio "is required to make available under Schedtile 8.1 of Section D.8 to

the[Reliability Assurance Agreement]." Dkt. No. 1, FERC No. ERI3-1I64, at 1(Mar. 25,

2013), AEP Ohio noted that it "consistently has taken the position" that, "under the Federal

Power Act and decades of [FERC] and judieial precedeilt, [FERC] has the excliiseve cncthoritJs to

establish wholesale FRR. capacity charges." Id. at 15 (emphasis added). AE1.' Ohio explained

that the PJM Reliability 1l_ssurance Agreemeiit's statement in Section D.8 that "a state

compensation mechanism `will prevail' cannot override the Federal Power Act." Icl But AEP

Oliio-like the Ohio Commission in its July 2, 2012 Capacity Charge Order-also explained that

the state compensation na.echanism adopted by the Ohio Commission is "[c]onsistent with" the

federal tariff-in particular, Section D.8 of the Reliability Assurance Agreement-and therefore

permissible under federal law. Dkt. No. 1, FERC No. E:R13-1164, at 1(Mar. 25, 2013).

AEP Ohio's filing thus made two interrelated requests. First, "pursuant to its alithority to

interpret the [Reliability Assurance AgreenYent] as a tariff on file with [FERC];" A1,P Ohio
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requested that FERC "confirm that the Ohio Commissioil'sadoption of a state coxtipensation

znechanism with wholesale and retail components is fully consistent with Section D.8" of the

Reliability Assurance Agreement. Dkt. No. 1, FERC No. ER13-1164, at 2(Mar, 25, 2013):

Second, AEP Ohio requested that FERC "accept for filing the wholesale component of the Ohio

state coinpensation mechanism set forth in the attached [Reliability Assurance Agreement]

appendix." Id. AEP Ohio explained that "[t]heserulings will (i) permit the parties to the various

regulatory proceedings to tnove past jurisdictional questions about state commission authority to

establish wholesale charges, (ii) bring additional certainty to longstanding proceedings at both

the state and federal levels, and (iii) ultimately dispose of these and other contentious issues

pe_nding before the Commission in related proceedings." Id. The rulings would likewise fulfill

FERC's "independent obligation under Federal Power Act Section 205 to review and accept or

approve [wholesale] charges." Id. at 5.

Appellants First E:nergy and Iildustrial Energy Users-Ohio, along with others, intervened

before FERC, filing protests. 143 FERC ^1( 61,164, at P9. Both Industrial Energv Users-Ohio and

FirstEnergy urged, for example, that ot11y "RPM-Based Pricing" could meet the Federal Power

Act's reduirement that all ratesbe "just and reasonable." IEU Protest at 18 (Apr. 15, 2013);

FirstEnergy Protest at 5-10 (Apr. 16, 2013). The Office of the Ohio Consumers' Counsel

intervened as well, urging that the Ohio Commission's plan violated the federal tariff. PJM's

Reliability Assurance Agreement, OCC urged, "does not permit the PUCO to adopt a state

compensation mechanism that imposes charges on non-shopping retail consumers," OCC Protest

at 12 (Apr. 16, 2013); the resulting rates, OCC further argued, are "unduly preferential, unduly

discrinlinatory; unjust and unreasonable contrary to the requirements of FPA Section 205," id. at

13. The Ohio Commission, by contrast, encouraged FERC to accept AEP Ohio's submission for
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filing becausethat would "avoid the need for the SupremeC'otirt of Ohio to opine on the

ineaning of the [Reliability Assurance Agreement] and further will avoid arguments claiming

that there is some sort of jurisdictional dispute" between it and FERC. Ohio PtJC Comments at

4 (Apr. 16, 2013).

On May 23, 2013,1:'ERC rejected the protests filed by IEU-Ohio, ti I;S and others, finding

instead that AEP Oliio's proposed Appendix (as amended by AEP Ohio) "accords with the

RAA" and "is consistent with the RAA" See 143 FERC ^,,,61,164, at PI'26, 30 (May 23, 2013)

at PP.26, 30. It accepted AEP Ohio's Appendix to the Reliability Assurance Agreemetit, which

incorporated the Ohio Commission's znechanisni for assessing wllolesale charges to CRES

providers, for filing as consistent with federal law. Id. at P24. Although Appellants both

participated in the FERC proceedings. 143 FERC ^, 61,164, at P9, neither soLTght rehearing of

the FERC Order. And neither filed a petition for review before any federal court of appeals.

Accordingly, under Section 313(b) of the 17ederal Power Act, 18 U.S.C. § 8251(b), the FERC

Order is now final and non-appealable.

D. Proceedings Before This Court

On Fcbruary 6 and 11, 2013, before FERC issued its Order, Appellants filed notices of

appeal froin the Capacity Charge Order. K,,e Notice of Appeal of ILU-Ohio, Case No. 13-0228

(Feb. 6, 2013); FES's Notice of Cross-Appeal. Case No. 13-0228 (Feb. 11, 2013). In those

notices, they generally challenge the state capacity charge compensation mechanism the Ohio

Commission established in the Capacity Charge Order. But they include, anlong their

assiginllents of error, challenges to the Ohio Commission's jurisdiction to approve a state

compensation mechanism that includes wholesale charges (on the theory it invades exclusive

federal jurisdiction). See Notice of Appeal of Industrial Energy Users-Ohio, Case No. 13-0228,

^i 2 (Feb. 6, 2013) (Ohio Commission jurisdiction "does not include wholesale transactions
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between AEP Ohio and competitive retail electric service ('CRES') providers."); id. ,j 3 ("The

Contniission is without jurisdiction todetermine what, if any, rights AEP Ohio may have under

an agreement and this is particularly true in this case since the [Reliability Assurance

Agreement] is subject to the exclusive ju.risciiction of FERC."). They challenge the Ohio

L;ommission's authority under the Reliability Assurance Agreenient to adopt a cost-based (rather

than an auction-based) compensation mechanism. See id. ^j 5 (Reliability Assurance Agreement

does not allow "cost=based rates").And they challenge the Ohio Commission's interpretation and

authority to interpret the Reliability Assurance Agreement. See FirstEnergy Solutions Corp.'s

Notice of Cross-Appeal, C`ase No. 13-0228, ^ 1(Feb. 11, 2013) ("The Commission acted

unlawfully and unreasonably in setting a rate for capacity based on the utility's fully embedded

costs, which is contr.alT to and inconsistent with PJM In.terconnection; L.LC's Reliability

AssLrrance Agreement, as approved by the Federal Energy Regulatory Comnlission.').

Those issues, all of which concern the meaning and effect of the federal tariff and federal

regulatoryauthoxity over wholesale markets, havenow been addressed by FERC. Accordingly,

for the reasons given below, this Court lacks jurisdiction over them, and the challenges should be

dismissed.2

ARGUNIENT

The Court lacks jurisdictionover. Appellants' contention thatthe Ohio Commission

exceeded its jurisdiction by regulating markets that are FERC's exclusive domain, or that the

Comnzission's Orders are inconsistent with a federal tariff. Those claims would require this

C',orirt to second guess or undermine FERC's May 23, 2013 Order. But the Federal Power Act

2 7'o the extent thatthe Appellants raise aay challenges to the Ohio Commission's_jurisdictiori to adopt the State
Colnpensation Mechanistn that are based purely ou Ohio law and are not based - directly or ii7directly- on Federal
law, those challenges are beyoii.d the scope of this Motion to Dismiss and will be addressed in the merit briefin^
stage of these appeals. V
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requires that any challenges to a FERC order, explicit or inzplicit, be made in the relevant federal

court of appeals or not at all. The filed-rate doetrine, moreover, precludes this Court from

reviewing Appellants' effort to press an interpretation of a FERC tariff that departs from the one

adopted by FERC or entities charged with its implementation; if they disagree with the

impleznentation of a FERC tariff, their remedy lies with FERC. And Appellants' arguments that

the Ohio Commission lacked jurisdiction because FERC has exclusivi> jurisdiction are now

moot, FERC having exercised its jurisdiction to approve the determinations under review here.

Those portions of Appellants' appeals should be dismissed.

1. Challenges to FERC's May 23, 2013 Order Brought in Couf•t

A. The Federal Power Act Requires All Challenges To Be Brought in the
Appropriate Federal Court Following Rehearing at FERC

The Federal Power Act sets forth the exclusive method to challenge, directly or

indirectl.y, the lawfulness of FERC Orders. Section 313(b) of the Act provides that a pai-ty

aggrieved" by a FERC Order may obtain review of that Order "in the United States court of

appeals for any circuit wherein the licensee or public utility to which the order relates is located

or has its principal place of business, or in the United States Court of Appeals for the District of

Columbia," 16 U.S.C. § 8251(b). "Congress in 313(b) prescribed the specific, complete and

exclusive mode for judicial review of the Commissioti's orders." City of'Taccarna v. Taxpuyers of

Taconia, 357 U.S. 320, 336 (1958). "It thereby necessarily precluded ... all other modes of

judicial review." Id.; see also, e.g., Cal. Trout v. FERC, 572 F.3d 1003, 1013 (9th Cir. 2009); W.

Ar-ecr Pc^ive^- Adrnin. v. FERC:, 525 F.3d 40, 51 (D.C. Cir. 2008); Her-ritt v. ,S'huttle, Inc., 245 F.3d

182, 187-88 (2d Cir. 2001). "Even where Congress has not expressly conferred exclusive

jurisdiction, a special review statute vesting jurisdiction in a particular court cuts off other

courts' original jurisdiction in all cases covered by the special statute." Investrnent Co. Institute
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i). Bd of Governor•s of'the Fed Reserve Sys., 551 F.2d 1270, 1279 (D.C. Cir. 1977); see also,

e.g., F_clwardsen v. U%.S. IaeI)'t <^fIizterior, 268 F.3t1 781, 791 (9th Cir. 2001). Consequently, any

"objections'° to FERC Orders "ixlust be made in the Court of Appeals or not at a11." C'ity of

7acomcr, 357 U.S. at 336.

Manv of Apellants' assignments of error cannot, consistent with those rules, be pursued

in this Court. Each would require this Court to second guess or undermine FERC's May 23,

2013 Order. I1?;U-Ohio, for example, contends that the Ohio Commission's jurisdiction "does

not include wliolesale transactions between AEP Ohio and competitive retail electric service

('CRES') providers." Notice of Appeal of IEU-Ohio, Case No. 13-0228, ^ 2 (Feb. 6, 2013).

That determination, IECJ-Ohio urges, "is subject to the exclusive jurisdiction of FERC." Id. ¶ 3.

IEU-Ohio also seeks to overturn the Ohio Commission's determination of appropriate

compensatioll for capacity by urging that the governing federal requirement, the Reliability

Assurance Agreemerit, does not permit "cost-based rates." Id. ^, 5. FirstEnergy Solutions

similarly challenges the Ohio Commission's Order as impermissibly modifying the "Reliability

Assurance Agreement, as approved by the Federal Energy Regulatoiy Commission." FES's

Notice of C'ross-Appeal, Case No. 13-0228,^! 1(Feb. 11, 2013).

Btrt those same Federal law issues were before FERC, which has isstied an Order to

address them. "I'hat Ordez "accept[ed] AEP C)hio's proposed Appendix" and concluded that "the

proposed Appendix accords with the [Reliability Assurazice Agreement] and the state

compensation mechanisin." See 143 FERC ^, 61,164, at PP26, 30. Accordingly, to address the

federal-law a.ssignilleiits of error, this Court would need to decide whether FERC's May 23, 2013

Order properly coilfirmed Ohio's state compensation mechanism when it accepted AEP Ohio's

proposed Appendix to the Reliability Assurance Agreement. But FERC has now addressed
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whether the Ohio Commission's rulings were permissible under the Reliability Assurance

Agreeinent ancl federal law. Appellants may not now challenge or otherwise seek to collaterally

attack thosecieterminations in this Cotrrt. City of Tacoma, 357 U.S. at 341, 344. Rather,

pursuant to Section 313(b) of the Federal Power Act, such a challenge "must be made in the

Court of Appeals or not at all." Icl at 336.

The Supreme Court's decision in Czly of I'acomci is on poiilt. In that case, a city in

Washington State applied for a FERC license to build a power project, including two danls. 357

U.S. at 324. Over objection of the attorney general for the State of Washington, FERC granted

the license. Id. at 326. The State of V4'asl>i.ngton appealed to the U.S. Court of Appeals for the

Ninth Circuit; arguing that "t}ie City had not complied with applicable state laws nor obtained

state permits and approvals required by state statutes." Id. at 328. The U.S. Court of Appeals for

theNinth Circuit affirmed. Id. The City also brought suit in state court seelcing a declaratory

judgment that the bonds issued to finance the project were valid. Iu' at 329. 'I'he State of

Washington then filed a cross-claimin state court, "reasserting substantially the same objections

that ... the State had made before the Commission, and that had been made in, and rejected by,

tlae Court of Appeals on their petition for review," Id. The trial cour-t enjoined the city from

proceeding with the projects nonetheless; and the state supreme court eventually affirmed. Id. at

331-32.

The United States Supreme Court reversed, unequivocally rejecting the possibility of a

state court decision overturning the effect of a FERC Order-even indirectlv. Once FERC had

approved construction of the power project, the State's attempt to enjoin the project in effect

challenged that FERC decision. But Section 313 of the Federal Power Act permitted such

challenges to be hrought only in a federal court of appeals, and "necessarily precluded de novo
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litigation between the parties of all issues inhering in thecontroversy," as well as "all other

modes of judicial review." Cily qf TacoFna, 357 U.S. at 336. Section 313(b) likewise

"precl«de[d]a district coirrt from hearing a particular claim [when] the claim `could and should

have been'presen.ted to and decided by acourt of appeals." IWerritt, 245 F,3d at 188 (quoting

City of Tcrconiu, 357 U.S. at 338); see also SkokUmish Indiccn Tribe v. (Iiaited Stutes. 332 F.ad

551, 558 (9th Cir. 2003) ("Any collateral attacks" are "governed by§8251(h)." (emphasis

ad.ded)).

City qfTccconzu precliides Appellants' collateral attacks to FERC's Order unless those

challenges are properly presented in a federal coui-t of appeals. In this Court, Appellants assert

many of tl-ie same issuesthat were raised before FERC. IEU-Ohio, for example, contends that

the Reliability Assurance Agreement does not allow "cost-based rates." Notice of Appeal of

IEC_T-Ohio, Case No, 13-0228, ^ 5 (Feb. 6, 2013). It likewise argued before FERC that the Ohio

Commission impermissibly "invented and applied a cost-based ratemaking methodology."

Protest of IEt1-Ohio in No. ER13-1164-000, at 17 (Apr. 15, 2013); id. at 18 ("RPM-Based

Pricing is the only price for wholesale capacity that can be viewed as just and reasonable and not

unduly discriminatory."); FES's Notice of Cross-Appeal, Case No. 13-0228, fi 1(Feb. 11, 2013).

Bzrt It'ERC approved AEP Ohio's Appendix to the Reliability Assurance Agreement,

incorporating the Ohio Commission's cost-based pricing mechanism, nonetheless. See 143

FERC ^ 61,164, at PP26, 30 (May 23, 2013) at PP.26, 30. Appellants' efforts to assert those

same arguments in this Court are squarely foreclosed by Section 313(b) of the Federal Power

Act. If Appellants disagree with FERC's decision to accept the Ohio Commission's pricing as

consistent with federal recluireinents, they must pursue a challenge against FERC in federal

court.
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It makes no difference, moreover, that Appellants' assignments of error are framed as

chalienges to the Ohio Commission's Capacity Charge Order, rather than as direct challenges to

FERC's decision. Time and again courts apply the Federal Power Act's exclusivity provision

even where, as here, a particular FERC Order is not explicitly raised. See, e.g., Cal. :S"crve C?za1°

Strecanzs (;'ouncil, Inc, ia. Yeuttef, 887 F.2d 908, 911 (9th Cir. 1989) (barring efforts "to avoid the

strict jurisdictional liinits imposed by Congress" in Section 313(b) b), declinifig to challenge

FERC determiziations directly); Skokonaish Indian Tribe, 332 F.3d at 560 (holding that "the

Tribe's claims are impermissible collateral attacks on FERC's licensing order" even thoitgh "the

Tribe does not explicitly seek to modify, rescind, or set aside FERC's licezising order"). The

only relevant inquiry is whether the effect of a decision by this Coui-t would second guess or

undermine a FF,RCC?rder. That is plainly the case here.

The policies Ltnderlying Section 313(b) reinforce that conclusion. Jurisdictional

exclusivity avoids "the possibility of parallel litigation." E'lgin v. Dep't of the l Yecasuf y, 132 S.

Ct. 2126, 2135 (2012). When Congress adopts exclusivity provisions, it avoids "wide variatioixs

in the kinds of decisions ... issued on the same or similar matters and a double layer of judicial

review that [is] wasteful and irrational," Id.; see also Cal. .SczveOzrr Strearazs Co2tncil, 887 1,.2d

at 912 ("The point of ci:eatinl; a special review procedttre in the first place is to avoid duplication

and inconsistency"). Allowing this suit to proceed in this Court, rzotwithstainding FERC's ruling,

would create precisely the risk of duplicative litigation-or an end-run on federal review--that

Section 313(b) is designed to avoid.3 State courts applying the Natural Gas Act's substantively

3 Moreovei-. wheti it cornes to resolving the scope of federal j urisdiction and the meaning of FERC tariffs, it inakes
sense foi- FERC to reso}vethose issues in the fir.st instance. Even federal courts, whicn are auttiorized by section
313(b) to review such FERC decisions, inust defer to FI.RC's reasonable resoiution of those inatters. See, e.g.
Wisconsin Pub. Porver•, Inc•: v< FERC, 439 F.3d 239, 256 (D.C. Cir.2007),

16



identical exclusivity provision`' have reached the same conclusion.5 Like those courts, this Court

too should rule that it lacks jurisdiction to entertain a collateral attack on FERC's rulings.

Congresshas power to Iiniit review of an agency's decision to a particular process, and

that review process is exclusive where Congress' intent to make it so is "fairly discernable" froin

the st.atutory language. Elgin, 132 S. Ct. at 2132 (citing ThundeyBasiyz C'oal Co. v. Reich, 510

IJ. S. 200, 207 (1994)); Whitrrey Na.t'1 Bcank in.Tefferson Parish v. Bank o f 1V2tiv Orleans & Trust

379 U.S. 411, 420 (1965) ("[W]here Cozigress has provided statutot-y review procedures

designed to permit agency expertise to be brought to bear on particular problems, those

procedures are to be exclusive."). . Because FERC has done so here, Appellants' assignments of

error based on federal law-which relate to the Ohio Commission's authority under the federal

Reliability Reassurance Agreement, the impact of FERC's exclusive jurisdiction, or the

perniissibility ofthe C)hioConlmission's decision underfederal law should be disi-nissed.

B. Appellants' Failure To Petition FERC for a Rehearing Underscores the
Impropriety of Review in this Court

T1ieFederal Power Act provides that a challengc to aFERC Order shall not be

considered "unless such objectiozi shall have been urged before the Commission in [an]

4 The exclusivity provision of the Natural Gas Act states: "Any party to a procecding under this chapter an̂ trrieved by
an order issued by the [TERC] in such proceeding may obtain review of sirch order in the court of appeals of the
tJnited States for any cii-cuit wherein the natural-gas company to wliich the order relates is located or has it principal
place of business." 15 U.S.C. § 717r(b),

The exclusivity provision of the Natural Gas Act states: "Any party to a proceeding under this chapter aggrieved
by an order issued by the Cornniission in such proceedinb may obtain review of such order in the coui-t of appeals of
the United States for any circuit wherein the natural-gas compaisy to which the order 1-elates is located or has it
principal place of business." 15 U.S.C. § 717r(b).In PheIpsDocige Corp. v. El Paso Corp., 213 Ariz. 400 (Ariz. Ct.
App. 2006), fo• example, FERC had issued an order establishinc, that certain capacity lintitations iinposed by a
pipeline conipany were no-fault occurrences that could not be blamed on the company. Icl. at 461-02. Plaintiffs
brought suit in state court against that company, settiyig forth state antitrust and unfair competition claiins. 1d. at
402. 1'laintiffs alleged that the capacity limitations denionstrated the conrpany's abuse of inonopoly power to inflate
the price of natui-al bas. But the court deemed the action an iinperniissiblecollateral attack on a FERC decision and
disjnissed the natter for want of jurisdiction. Id. at402-04. Sijxtilarly in Texas Easter•rr Ti••ansrnission Corp. v.
f3oivie Lurrrber C:o., 176so. 2d 735 (La. Ct. App. 1965); the Louisiana Court of Appeals confronted a challenge to a
party's right of expropriation. Id, at 737-38. After reviewitig the i-natter, the court explained that the right was based
on a certifiEateof public convenience and necessity granted by FERC, and that "any attack on an order of a federal
a;ency inust be bi-ought in a federal court." Id: at 738.
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application for rehearing unless there is reasonable ground for failure so to do." 16U.S.C.

§ 8251(b). It likewise states that "[n]o proceeding to review any order of the Commission shall

be brought by any entity unless such entity shall have made application to the Commission for a

rehearing thereon." Id. § 8251(a).

"Courts strictly construe the jurisdictional rehearing reciuiremenf.'" 1 ovt^n of '1Vot°wood,

.Allass, v. FERC, 906F.2c1 772, 774 (D.C. Cir. 1990). The rehearing requirement "is an 'express

statutory limita-tion[] on the jurisdiction of the court."' Cal. L)ep'lof TlVater ResouNcesv. I{7ERC',

306 F'. ')d 1121, 1125 (D.C. Cir. 2002). In -Alissouri Coalition f'oz' the L'nviJ•onrnent v. FERC, 544

F.3d 955 (8th Cir. 2008), for example, Appellants challenged a FERC Order approving a request

to recoztstn.7ct a reservoir associated with a hydroelectric generating plant. Ici. at 957. The

Missouri Parks Association was an intervenor in the FERC proceedings, btit it had not requested

a rehearirtg before FERC. Id. The court ruled that Missouri Parks Association could not seek

jLidicial review of FERC's order. Id. I'he "petition-for-rehearing requirement is mandatory,"

and "[n]either the court nor the Commission retains `any form of jurisdictional discretion' to

ignore it." Uranholnr ex rel. Hich: Dep't of Natural Resources v. FERC,, 180 F3t1 278, 280-82

(D.C. Cir. 1999).

It is uncontested that Appellants have not sought rehearing of the May 23. 2013 FERC

Order. And the 30-day deadline for seeking rehearing, ree 16 U.S.C. § 8251(a), expired on June

24, 2013. Because Appellants jiever sought rehearing at FER.C, the courts lack juriscliction to

overturn FERC's decision. For that reasoii too, insofar as Appellants' assignments of error urge

that the Ohio Commission invaded FERC's jurisdiction, took action contrary to thc federal the

Reliability Assurance Agreement, or otherwise clainaviolation of federal law, those

assignments of error should be dismissed.
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C. Appellants' Challenges Violate the Filed-Rate Doctrine

The filed-rate doctrizie confirms that Appellants may not ask this Court to second guess

or underzninea federal tariff approved by FERC. Under that doctrine, the "right to a reasonable

rate is the right to the rate which [FERC] files or fixes." Xantahaia Power & Light Co. v.

Thornburg, 476 U.S. 953, 963 (1986). Once a rate is filed with FERC, neither state regulators

nor courts may collaterally attack it. "°[E]xcept for review of [FERC's] orders" under the Federal

Power Act, a "court can assume no right to a different [rate] on the ground that, in its opinion, it

is the only or the more reasonable one." Id. And the filed rate doctrine also precludes a state

commission or court from interpreting a federal tariff differently from the FERC-regulated entity

responsible for impletnontuig that tariff. See AEP Tex. Y. Co. v. Tex. Indus. Energy Consumers,

473 F.3d 581, 585-86 (5th Cir. 2006). "FERC, not the state, is the appropriate arbiter of any

disputes involving a tariff's interpretation." Id. at 585. That is true even where, as in AEP

Texas, the state believes it is enforcing the federal tariff and correcting a violation. Id. In that

context too, the dispute miist be presented to FERC and to the federal courts. Id.

Appellants' challenge to the Ohio Coinimssion ruling runs afoul of that requirement. As

explained above, Appellants' notices of appeal in large part challenge the Ohio Commission's

interpretation of the Reliability Assurance Agreement. ^5ee, e.g., FirstEnergy Solutions Corp.'s

Notice of Cross-Appeal, Case No. 13-0228. ^j 1(Feb. 11, 2013) (urging that a rate "based on the

utility's fully embedded costs" violates the "Reliability Assurance Agreement" approved by

FERC). Consistent with the filed-rate doctrine, any dispute over AEP Ohio's or the Ohio

Commission's compliar^ce with that federal tariff must be addressed to FERC, not the state

coul-ts. AL'P Texas, 473 F.3d at 585.

19



II. Appellants' Collateral Attacks on FFERC's Order Are 111oot

"Ohio courts have long exercised judicial restraint in cases which are not actual

cc>ntroversies." Tschantz v. Ferguson, 566 N.E.2d 655, 657 (Ol1io 1991). And "[n]o actual

contz:oversy exists where a case has been rendered moot by an outside event."' Id. This Court

has explained that "[i]t is not the duty of the court to answer moot questions, and when, pendirto,

proceedings in error in this court, an event occurs without the fault of either party, which renders

it impossible for the court to grant any relief, it will dismiss the petition in error." Id.; see also

State ex rel: Gaylor, Inc. v. Goodenow. 928 N.E.2d 72$, 731 (Ohio 2010). For over a century,

this Court has thus observed that a case is moot where the Court cannot garant an appellant "any

effectual relief whatever" even if it were to decide in the appellant's favor. State ex re/. E'liza

,IenninKs, Inc. v. iVoble, 551 N.E.2d 128, 1 3 ) 1(Oh.io 1990) (quoting rllineY v. YVitt, 92 N.E. 21, 22

(Ohio 1910)).

Appellants insist that the Ohio Commission below addressed issues outside of its

jurisdiction that are within the exclusive purview of FERC. See p. 19 sul)Na. But FERC

addressed those very issues in its May 23, 2013 Order. Federal atithority has not been invaded; it

has now been exercised by FERC itself. Because FERC has exercised its federal authority and

confirmed the Ohio Commission's deterininations, those assignnlents of error are now nioot.
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Conclusion

T'he Court should dismiss,for lack of jurisdiction or on grounds of mootness, all sections

of Appellants' appeal arguing that the Ohio Commission exceeded its jurisdiction bV regulating

wholesale eriergy markets that are the exclusive domain of FERC, or that its rulings are

inconsistent with the Reliability Reassurance Agreement or any other tariff approved by FERC.
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