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I. Introdu.ctson,

The trial court relied on a presentence investigation report when it ordered

Donald Johnson to pay $19,000 in fines and serve a thirteen-year prison sentence. (Oct.

31, 2011 Disposition Hearing Tr. 13-14.) But the `I'welfth District Court of Appeals will

not let Mr. Johnson's attorney see that report, and Mr. Johnson cannot investigate

whether the trial court properly imposed his punishment. Because the Twelfth

District's refusal to allow defendant's counsel to review that report conflicts with the

orders of the Fourth District Court of Appeals, Mr. Johnson filed this appeal.

II. Statement of the Case and Facts.

In Butler County Court of Common Pleas Case Number CR-2011-02-0199, Mr.

Johnson was ind'zcted' and pleaded no contest2 to aggravated robbery with a gun

1 Mr. Johnson was indicted for the following charges: Count One, aggravated robbery,

a violation of R.C. 2911.01(A)(1) and a first-degree felony; Count Two, felonious assault,

a violation of R.C. 2903.11(A)(2) and a second-degree felony, (Counts One and Two

each had a gun specification attached to it pursuant to R.C. 2941.145); Count Three,

robbery, a violation of R.C. 2911.02(A)(2) and a second-degree felony; and Count Four,

aggravated possession of drugs, a violation of R.C. 2925.11 and. a first-degree felony,

which included a major drug offender specification pursuant to R.C. 2941.1410. (Feb.

16, 2011 Indictment.) In exchange for his plea, the major drug offender specification

was dropped, and Count `rwo was merged into Count One. (Sept. 19, 2011 Change of
Plea Hearing Tr. 7-8, 12-14.)

z The record contains some inconsistencies regarding Mr. Johnsori s plea. The

November 10, 2011. Judgment Entry of Conviction says that the court "considered ...

the defendant's Guilty Plea." But at the change of plea hearing, Mr. Johnson said that

he was pleading no contest, which is also consistent with the No Contest & Jury Waiver

form that he completed. (Sept. 19, 2011 Change of Plea Tr. 3,7, 11; Nov. 10, 2011 No

Contest Plea & Jury Waiver.)

I



specification, felonious assault, robbery, and aggravated possession of drugs. (Sept. 19,

2011 Change of Plea Hearing Tr. 7-12.) To aid in crafting Mr. Johnson's sentence, the

trial court ordered the preparation of a presentence investigation report 3 (Id. at 14; Oct.

31, 2011 Disposition Hearing Tr. 3, 13.) Before imposing his sentence, the court stated:

I've had a chance to review and consider the principles and guidelines of

the sentencing statute, O.R.C. 2929.11, the factors the Court should

consider in Section 2929.12 and 2929.13, and a presentence investigation

report, and the defendant's record and the facts of this case.

(.fd. at 13.) It then gave a brief recitation of Mr. Johnson's criminal history, including his

juvenile record -- but it did not say anything about his earning potential, education, or

assets and imposed an aggregate sentence of thirteen years of imprisonment and

$19,000 in fines.4 (Id. at 13-14.)

On November 14, 2011, Mr. Johnson filed a notice of appeal to the Butler County

Court of Appeals. While counsel was appointed to represent him, a timely merit brief

was not filed, and on March 20, 2012, the court dismissed his appeal. (Mar. 20, 2012

3 During the pendency of Case Number CR-11-02-0199; Mr. Johnson was charged with

additional, unrelated offenses in Case Number. CR-11-10-1707 to which he pleaded.

guilty. (Oct. 31, 2011 Disposition Hearing Tr. 13-14.) On October 31, 2011, the trial

court conducted a consolidated sentencing hearing for both cases. (Id.)

4 The trial court also imposed a mandatory term of five-years postrelease control

supervision and may have attempted to impose court costs. This is because when it

imposed Mr. Johnson's sentence for Count Three, it said that it was imposing "a fine of

4,000 and costs.°" (Oct. 31, 2011 Disposition Hearing Tr. 14.) But there is no other

reference to the possible imposition of costs during the proceeding, so court costs have

not been properly imposed. See State v. Joseph., 125 Ohio St.3d 76, 2010-Ohio-594, 926
N.E.2d 278, 11, 13.
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Entry of Dismissal.) In August 2012, the Office of the Ohio Public Defender moved to

reinstate Mr. Johnson's appeal, and in September, that motion was granted. (Sept. 21,

2012 Entry Granting Mot. to Reinstate Appeal.)

Mr. Johnson.'s newly appointed appellate counsel immediately tried to

investigate potential assignments of error. Among other things, counsel wanted to

examine whether the trial court properly imposed $19,000 in fines. See R.C.

2929.19(B)(5) (stating that before imposing a fine, the trial court shall consider the

defendant's present and future ability to pay financial sanctions). But, because the trial

court did not include any statements on the record regarding Mr. Johnson's earning

potential, education, assets, or other facts impacting his present and future ability to

pay that fine, undersigned counsel requested permission to view the presentence

investigation report, which the State opposed. (Nov. 29, 2012 Mot. to View and

Supplement Record with PSI; Dec. 4, 2012 Memo. in Opp'n.) In December, the court of

appeals denied Mr. Johnson's request, reasoning that a defendant may only review the

presentence investigation report prior to sentencing and that there is no authority. that

permits defense counsel to view the report for purposes of appeal. (Dec. 7, 2012 Entry

Granting Mot. to Supp. Record on Appeal with PSI Report and Denying Mot. by

Appellant's Counsel to View Report.) Mr. Johnson asked the court to reconsider its

ruling, and again, the court of appeals refused to allow Mr. Johnson's attorney access to

the report. (Dec. 17, 2012 App. for Recon.; Jan. 1.6, 2013 Entry Denying App. for Recon.)

3



The Fourth District Court of Appeals has ruled that the Due Process Clause

compels courts to grant newly appointed appellate counsel access to any presentence

investigation report prepared in a case prior to filing an appellate brief. State v. Jordan,

4th Dist. No. 03CA2878, Entry at 6-7 (Nov. 17, 2003); State v. Doss, 4th Dist. No 09CA20,

Magistrate's Order (June 7, 2010). Consequently, Mr. Johnson moved to certify a

conflict between the orders of the Twelfth District and Fourth District Courts of Appeal,

and in February, that motion was granted. (Jan. 25, 2013 Mot. to Certify a Conflict; Feb.

21, 201.3 Entry Granting Mot. to Certify a Conflict.) But the Twelfth District Court of

Appeals still ordered Mr. Johnson to file his merit brief by March 14, 2013. (Feb. 21,

2013 Entry Designating Due Date for Appellant's Brief.)

On February 25, 2013, Mr. Johnson filed a. notice of a certified conflict in this

Court and asked for an order directing a stay of the briefing schedule in the court of

appeals. On March 20, 201.3 this Court ordered a stay, and on April 24, 2013, this Court

found that a conflict existed and ordered briefing on the following question: whether,

pursuant to R.C. 2951.03, newly-appointed appellate counsel is entitled to obtain a copy

of the defendant's presentence investigation report. (Apr. 24, 2013 Entry.)

4



III. Ar ug ment.

Certified Conflict Ouestion:

Whether, pursuant to R.C. 2951.03, newly-appointed appellate counsel is
entitled to obtain a copy of the defendant's presentence investigation
report.s

Presentence investigation reports contain information that trial court's rely on

when selecting a sentence, imposing fines, and ordering restitution. See P.C. 2929.11,

2929.12, 2929.13, and 2929.14. Those reports have details about the surrounding

circumstances of the crime; statements from victims and financial losses they may have

suffered; information about the defendant's criminal history, education, and mental and

physical health; and the defendant's financial status, including information that may

assist in assessing the defendant's earning potential. R.C. 2951.03(A)(1). Due to this

sensitive information relating to both the victim and the defendant, those reports are

not public records. R.C. 2951.03(D)(1). And, in part, that is why the State opposed Mr.

Johnson's request to view the report. (Dec. 4, 2012 Memo. in Opp'n to Mot., 2.) But

disclosing the report to counsel does not alter its confidential nature. R.C. 2953.08(F)(1).

See Crim.R. 16(C) (allowing non-public documents to be classified as "counsel only").

Moreover, the legxslature intended for those reports to be disclosed. See R.C.

2951.03(A)(3) (stating that for rehabilitative and penological purposes, a presentence

5 While the certified question asks only whether "newly-appointed appellate counsel"
should have access to the presentence investigation report, there is no rule or statute
that limits the availability of the report to "appointed" counsel.
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investigation report may be disclosed to law enforcement, halfway houses, community-

based correctional facilities, and mental, medical, and substance abuse treatment

programs). Moreover, because thev are indispensible in crafting the defendant's

sentence, the legislature recognized that both parties need access to them. R.C.

2951.03(D)(1). Th.erefore, because a sentence is subject to review on appeal, the

legislature drafted the statute so that the reports are available to appellate courts and

both parties. Id.

But even if this Court ruled that the plain language of R.C. 2951.03(D)(1) does

not expressly allow defense counsel access to a presentence investigation report on

appeal, R.C. 2951.03(D)(1) must be interpreted in a manner that comports with the Due

Process Clauses of the State and federal constitutions, and the only way that the Due

Process Clauses are satisfied is if defense counsel has access to the report on appeal.

Fourteenth Amendment to the United States Constitution; Ohio Constitution, Article 1,

Section 16. See State ex rel. Dickman v. Defenbacher, 164 Ohio St. 142, 149, 128 N.E.2d 59

( 1955); State v. Snito, 43 Ohio St.2d 98, 101, 330 N.E.2d 896 (1975).

Based on the statute's plain language and the constitutional limitations implicit

in all statutes, this Court should rule that R.C. 2951,03(D)(1) allows a defendant's

appellate attorney to obtain a copy of any presentence investigation report prepared in

the trial court proceedings so that counsel may investigate potential assignments of

error for appeal.

6



A. Trial courts rely on presentence investigation reports when
sentencing a defendant.

Presentence investigation reports contain crucial information that courts must

consider when fashioning sentences, imposing fines, and ordering restitution. See R.C.

2951.03(A)(1);6 R.C. 2929.19(B)(1) (stating that the trial court "shall" consider the

contents of that report prior to imposing the defendant's sentence). Countless appellate

courts have relied on presentence investigation reports when reviewing the

appropriateness of a defendant's sentence. See, e:g., State v. Liskany, 196 Ohio App.3d

609, 2011-Ohio-4456, 964 N.E.2d 1073, 'ff 191 (reversing the defendant's sentence because

a police officer's recommendation contained in the presentence investigation report

(sometimes referred to as the "PSI") asked for a longer sentence than the plea

agreement reached by the parties); State v. Witt, 8th Dist. No. 94800, 2011-Ohio-336, 17,

8 (ruling that the trial court did not err in determining that the defendant had

6 Revised Code 2951.03(A)(1) states:

the officer making the report shall inquire into the circumstances of the
offense and the criminal record, social history, and present condition of
the defendant, all information available regarding any prior adjudications
of the defendant as a delinquent child and regarding the dispositions
made relative to those adjudications, and any other matters specified in
Criminal Rule 32.2. Whenever the officer considers it advisable, the
officer's investigation may include a physical and mental examination of
the defendant. * ** If, pursuant to section 2930.13 of the Revised Code, the
victim of the offense of which the defendant has been convicted wishes to
make a statement regarding the impact of the offense for the officer's use
in preparing the presentence investigation report, the officer shall comply
with the requir.ements of that section.

7



committed the worst form of the offense as outlined by the facts contained in the PSI);

State v. Edel, 8th Dist. No. 79343, 2002-Ohio-651 (relying on facts contained in the PSI to

determine if the trial court complied with R.C. 2929.14(B), when imposing defendant's

sentence); State v. Messer, 10th Dist. No. 03AP-169, 2004-Ohio-2127, 1 19 (relying on

detailed facts in the PSI to reverse finding that defendant was not a sexual predator);

State v. Rufus, 11th Dist. Nos. 2006-L-254, 2006=L-255, and 2006-L-256, 2007-Ohio-4951,

Iff 36 (sentence affirmed based, in part, on the trial court's reliance on information from

the PSI).

Further, because R.C. 2929.19(B)(5) requires courts to consider a defendant's

ability to pay a financial sanction. before one may be imposed, presentence investigation

reports provide critical information to assist in that determination. See, e.g., State v.

Petrie, 4th Dist. No. 12CA4, 201.3-Ohio-887 (recognizing that the PSI often times includes

information from which a.reviewing court may determine that a defendant has the

ability to pay a financial sanction, but reversing the fine because the trial court stated

that it did not know the defendant's economic situation); State v. Gilmore, 6th Dist. No.

OT-01-015, 2002-Ohio-2045 (the trial court record, including information contained in

the PSI, established that defendant's attorney was ineffective for failing to object to the

imposition of a fine); State v. Sesic, 12th Dist. No. CA2012-08-020, 2013-Ohio-2864, I[ 9-12

(affirxning the trial court's order that the defendant pay $43,600 in restitution based

upon information contained in the PSI). And when a defendant challenges the

8



imposition of a financial sanction on appeal, the reviewing court considers whether the

trial court relied on financial information contained in the presentence investigation

report. State v. Ellis, 4th Dist. No. 06CA3071, 2007-Ohio-2177, 'ff 32, citing State v. Slater,

4th Dist. No. 01CA2806, 2002-Ohio-5343, 18.

In this case, before imposing $19,000 fines, the trial court made no mention of Mr.

Johnson's current financial circumstances, education, future employability, or his

earning potential. But it did indicate that it was relying on the presentence

investigation report. (Oct. 31, 2011 Disposition Hearing Tr. 13.) For that reason, the

report is vital to counsel's investigation of whether those fines were properly imposed.

B. The plain language of R.C. 2951.03(D)(1) allows a defendant's
appellate attorney to access the presentence ynvestigatAon. report.

1. Revised Code 2951.03(D)(1) says that the defendant's
counsel may obtain or review the presentence
investigation report for purposes of appeal.

"1'he plain language of R.C. 2951.03(D)(1) allows a defendant's attorney to obtain

a copy of the presentence investigation report for purposes of challenging the

defendant's punishment on appeal. That statute provides:

The court, an appellate court, authorized probation officers, investigators,
and court personnel, the defendant, the defendant's counsel, the
prosecutor who is handling the prosecution of the case against the
defendant, and authorized personnel of an institution to which the
defendant is committed may inspect, receive copies of, retain copies of,
and use a presentence investigation report or a written or oral summary of
a presentence investigation only for the purposes of or only as authorized
by Criminal Rule 32.2 or this section, division (F)(1) of section 2953.08

9



[entitled "Grounds for appeal by defendant or prosecutor of sentence for
felony"], section 2947.06, or another section of the Revised Code.

(Emphasis added.) R.C. 2951.03(D)(1).

When construing a statute, the overriding aim is to give effect to the legislature's

intent. The first step in this process is to look at the language in the statute. In re M.W.,

133 Ohio St.3d 303, 2012-Ohio-4538, 978 N.E.2d 164, Iff 17. Courts give words their plain

and ordinary meaning and construe them in accordance with traditional rules of

grammar and usage. Id. If the statute is subject to only one reasonable construction,

courts must stop their inquiry and caitnot look beyond the words written. Id.

The plain language of R.C. 2951.03(D)(1) grants newly appointed appellate

counsel access to the presentence investigation report: "the defendant`s counsel ... znay

inspect, receive copies of, retain copies of, and use a presentence investigation report or

a written or oral summary of a presentence investigation." R.C. 2951.03(D)(1).

"Defendant's counsel" necessarily includes a defendant's attorney on appeal, and any

argument to the contrary is incredible. Indeed, a defendant is a person against whom a

criminal charge is brought. Black's Law Dictionanj 419 (6th Ed.1990); Dictionary.com,

Defendant, http://dictionary.reference.com/ browse/defendant?s=t&path=/ (accessed on

July 9, 2013). And a charge is not final until the defendant has exhausted his or her

appeals. 28 U.S.C. 2244(d)(1)(A). An "appellant" is the one who files the notice of

appeal from the trial court's judgment - and t11e status of an appellant has no bearing

on whether the party is the defendant or plaintiff. See Black's Law Dictionari 97 (6th

10



Ed.1990). Thus, a defendant remains a defendant on appeal, and the legislature's

reference to defense counsel includes the defendant's attorney on appeal.

Moreover, the surrounding words and context of R.C. 2951.03(D)(1) establishes

the legislature's intent to ensure that presentence investigation reports are made

available to appellate counsel. See State v. Buehler, 113 Ohio St.3d 114, 2007-Ohio-1246,

863 N.E.2d 124, 129-30, 32 (noting that the rules of statutory construction require that

words and phrases be read in context and the.n looking at the legislature's statutory

scheme to determine that context). The statute provides that an appellate court may

obtain the report so that it can review the appropriateness of the defendant's sentence:

"an appellate court .., may inspect, receive copies of, retain copies of, and use a

presentence investigation report or a written or oral summary of a presentence

investigation ... for the purposes of ... division (F)(1) of section 2953.08." Ohio

Revised Code 2953.08 sets forth the grounds upon which the parties may appeal a

felony sentence. In other words, the statu_te plainly states that the appellate court may

review the presentence investigation report in determining the propriety of the

defendant's seritence. When reading "defendant's counsel" in this context, the

legislature must have intended for a presentence investigation report to be available to a

defen.dant's attorney on appeal so that the defendant could raise any challenges to his

or her sentence pursuant to R.C. 2953.08. Otherwise, there would be no reason to make

11



the report available to the appellate court because appellate counsel cannot raise

arguments it cannot discover. See Civ.R. 11.

The plain language of R.C. 2951.03(D)(1) requires that presentence investigation

reports be made available to "defendant's counsel," and nothing in R.C. 2951.03(D)(1)

makes the report unavailable when a notice of appeal is filed.

2. The sentencing scheme is de.signed so defendants may

challenge their sentences on appeal, which necessarily
requires access to the inforanation relied on by the
trial courts.

Ohio Revised Code Sections 2951.03(D)(1) and R.C. 2953.08(F)(1) are read in pari

materia and establish a statutory scheme that allows for appellate review of a

defexzdant's sentence. As part of that scheme, the legislature also determined that the

court of appeals and counsel for the parties should have access to the same information

that was before the trial court, including any presentence investigation report prepared

in that case.

When two or more statutory provisions address the same subject matter, they

must be read in pari. materia. State ex rel. Cordray v. Midway Motor Sales, Inc., 122 Ohio

St.3d 234, 2009-Ohio-2610, 910 N.E.2d 432, yj 25. State ex rel. 'T'axpayers for Westerville Sch.

v. Franklin Cnty. Bd. of Elections, 133 Ohio St.3d 153, 2012-Ohio-4267, 976 N.E.2d 890,

'ff 17 (discussing principle that statutes that relate to the same subject matter must be

read in conjunction with one another). And, unless the statutory provisions are

irreconcilable, thev must be construed harmoniously. Cordray at l 25.

12



Ohio Revised Code 2953.08(A) grants a defendant with an appeal as a matter of

right, and R.C. 2953.08(F)(1) provides that any presentence investigation report will be

made a part of the appellate record. As already discussed, R.C. 2951.03(D)(1) states that

defense counsel and the court of appeals shall have access to that report. Thus, when

these provisions are read together, the only logical interpretation is that the legislature

intended to create an appellate scheme that would allow a defendant to seek review of

his or her sentence and that, that review would allow the court of appeals to review the

information that was before the trial court. Part of that scheme is defense counsel's

ability to review the presentence investigation report so that counsel may investigate

and identify any errors and present those challenges to the court of appeals. See Britt v.

North Carolina, 404 U.S. 226, 227-228, 92 S.Ct. 431, 30 L.Ed.2d 400 (1971.) (stating that a

defendant need not make a preliminary showing of error to obtain a copy of the

transcript of the trial court proceedings). The only way that a defendant can obtain

meaningful appellate review of a sentence is if that defendant has access to the same

information that is available to the State and the court. See generally Bounds v. Snaith, 430

U.S. 817, 822, 97 S.Ct. 1491, 52 L.Ed.2d 72 (1977) (noting that inmates are entitled to a

meazungful appeal, which is impossible without a trial transcript); State v. Arrington, 42

Ohio St.2d 114, 116, 326 N.,E.2d 667 (1975) (noting that the State must provide a

defendant with adequate tools to prepare an adequate appeal).

13



Ohio Revised Code Sections 2951.03(D)(1) and 2953.08(F)(1) exhibit the

legislature's intent to create a statutory scheme that allows a defendant to meaningfully

challenge his or her punishment on appeal, which necessarily requires that the

defendant and his or her counsel have access to the same information available to the

trial court, the State, and the court of appeals.

C. The State and federal constitutions require that presentence
investigation reports be made available to appellate counsel.

The Twelfth District Court of Appeals' interpretation of R.C. 2951.03(D)(1) leads

to unconstitutional results in violation of a defendant's rights to due process and his or

her effective assistance of counsel. The legislature, however, is presumed to enact

constitutional laws, and whenever possible, courts will construe legislation so that it

comports with the constitLation. Dickman, 164 Ohio St. at 149; Snito, 43 Ohio St.2d at 98.

'ro ensure that R.C. 2951.03(D)(1) may be harmonized with the State and federal

constitutions, this Court should rule that R.C. 2951.03(D)(1) permits a defendant's

appellate counsel to review the presentence investigation report prior to filing an

appellate brief.

1. It is fziatdamentally unfair to force a de fendatzt to
prepare a merit brief without allowing the defendant
access to the trial court record.

Undersigned counsel did not represent Mr. Johnson before the trial court and,

consequently, did not review the presentence report that was expressly relied on by the

court in crafting Mr. Johnson's sentence. (Oct. 31, 2011 Disposition Tr. 13.) If Mr.

14



Johnson's appellate counsel is forced to file an appellate brief without being allowed to

review that report, it gives the State an unjustified advantage, which is fundamentally

unfair and in violation of the Due Process Clauses of the State and federal constitutions.

Fourteenth Amendment to the United States Constitution; Ohio Constitution, Article I,

Section 16. In re C.P., 131 Ohio St.3d 513, 2012-Ohio-1446, 967 N.E.2d 729, 173 (noting

that the Due Process Clause demands fundamental fairness in court proceedings); State

v. Arnett, 88 Ohio St.3d 208, 217, 724 N.E.2d 793 (2000) (noting that sentencing

proceedings violate due process if they are fundamentally unfair). The State was

represented by the Butler County Prosecutor before the trial court and the court of

appeals, and the prosecutor had access to the presentence investigation report. The

court of appeals now has access to that report. The only party who has not seen or had

access to the report is Mr. Johnson and his attorney. Accordingly, the Twelfth District's

decisioon is unreasonable.

A presentence investigation report includes vital information about the

circumstances of the crime and the defendant, and that information is integral to the

trial court's sentencing decision. See R.C. 2929.12. Because Mr. Johnson is entitled to

appeal his punishment, he is equally entitled to review the information that the court

considered for that determination. See State v. Kalish, 120 Ohio St.3d 23, 2008-Ohio-4912,

896 N.E.2d 124 (stating that a sentence may be reversed if it is contrary to law or an

abuse of discretion). See generally Brady v. Maryland, 373 U.S. 83, 87, 83 S.Ct. 1194, 10

15



L.Ed.2d 215 (1963) (recognizing that the Due Process Clause protects a defendant's

access to information that is material to either his guilt or punishment). It is

fundamentally unfair to force Mr. Johnson to raise all meritorious issues on appeal but

forbid him from accessing the information relied on by the trial court. It forces Mr.

Johnson to proceed blindly on appeal while risking the waiver of arguments that are

unknown and undiscoverable, and it encourages counsel to raise arguments that are not

meritorious.

If the Twelfth District's interpretation of R.C. 2951.03(D)(1) is allowed to stand,

the statute will be interpreted in a manner that is fundamentally unfair and which puts

the State at an advantage. By allowing Mr. Johnson's new appellate counsel to review

the report prior to filing an appellate brief, it will level the playing field and protect Mr.

Johnson's due process rights.

2. Coustset cannot perform effectively if counsel has to
guess at the assignments of error.

Mr. Johnson is constitutionally entitled to the effective assistance of counsel,

which cannot be provided if his counsel cannot review the presentence investigation

report. Sixth and Fourteenth Amendments to the United States Constitution; Ohio

Constitution, Article I, Section 10; Strickiarad v. Washington, 466 U.S. 668, 687-88, 694, 104

S.Ct. 2052, 80 L.Ed.2d 674 (1984); State v. Bradley, 42 Ohio St.3d 136, 141-42, 538 N.E.2d

373, 379 (1989). Appellate counsel must be able to adequately investigate the trial court

proceedings to determine if Mr. Johnson's convictions and punishments comport with
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the law. See Smith v. Robbins, 528 U.S. 259, 281, 120 S.Ct. 746, 145 L.Ed.2d 756 (2000)

(stating that defense counsel's "procedural and factual history, with citations of the

record, both ensures that a trained legal eye has searched the record for arguable issues

and assists the reviewing court in its own evaluation."). But that cannot be done if

counsel cannot review the information expressly relied on by the trial court. (Oct. 31,

2011 Disposition I-learing Tr, 13.) And in later proceedings, counsel's failure to raise

certain arguments on appeal cannot be the result of a strategic decision if unwarranted

roadblocks prevented counsel from discovering those claims.

If the Twelfth District Court of Appeals' interpretation of R.C. 2951.03(D)(1) is

accepted by this Court, then a defendant will be denied the effective assistance of

counsel on appeal.
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IV. Conclusion.

Mr. Johnson asks that this Court rule that prior to filing an appellate brief in a

defendant's direct appeal, appellate counsel has the right to obtain the presentence

investigation report prepared in the case.

Respectfully submitted,
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NOTICE OF CERTIFIED CONFLICT

In accordance with S.Ct. Prac. R. 4.1, Appellant 'Donald Johnson files notice that

the Twel.fth Appellate District has certified a conflict between its December 7, 2012 and

january 16, 2013 orders in. State v. Joh.nson, CA2(}11-11-212, which prohibit appellate

counsel from reviewing a presentence investigation report prior to filing an appellate

brief, and tlie Fourth District Court of Appeals' order in with State v. Jordan, 4tl-r Dist.

Case No. 03CA2878 (Nov. 17, 2003), which allows appellate counsel to have access to

the presentence investigation report prepared in a case. The Entry Granting Motion to

Certify Conflict and the conflicting court of appeals' orders are attached.

On Jan.uary 25, 2013, Mr. Johnson filed a timely motion to certify a conflict in the

T-,,vel.fth Appellate District in case number CA2011-11-212e On February 21, 2013, well

within the sixty day period set forth in App.R. 25(C), the Twelfth Appeltate District

certified the followa.ng question: whether newly appointed appellate counsel should

have the opportunity to review the appellant's presentence investigation report.
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I certify that a true copy of the foregoing was sent by regular U.S. Mail, to the
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IN THE COURT OF A''rfAo ff BUTLER COUNTY, OHIO

STATE OF OHIO,

Appellee,

vs.

DONALD LEE JOHNSON,
FEB 2 12013

Appellant.
MARY L SWAiN
FRK tOF COEJf^"(s

The above cause is beforeo£^re cour^pursuant to a motion to certify conflict filed

by counsei for appellant, Donald Lee Johnson, on January 25, 2013. No response to

the motion has been filed. The motion seeks certification of this court's decision

denying newly-appointed appellate counsel the opportunity to review the appellant's

presentence investigation report as in conflict with a decision by the Fourth District

Court of Appeals, State v. Jordan, 4th Dist. Case No. 03CA2878 (Nov. 17, 2003);

This court is authorized to certify a conflict to the Ohio Supreme Court for resolL

tion pursuant to Section 3(B)(4), Article IV of the Ohio Constitution, which states that

when the judgment or order of a district court of appeals conflicts with a judgment pro-

naunced upon the same question by another court of appeals, the court shall certify

matter to the Supreme Court of Ohio for review and final determination.

Upon consideration, the motion is GRANTED. The issue for certification is

whether, pursuant to R.C. 2951.03, newly-appointed appellate counsel is entitled to

obtain a copy of the defendant's presentence investigation report.

IT IS SO ORDERED.

Robert P. Ri
Administrati

^UI3 FEB 21 2- 5dASE NO. GA2011-11 212

Mr^Ri' L
C-t1TLE'R

.
epvt ;TRY GRANTlNG MOTiON TO

^` ERiC 01~ COUf^ -RTIFY CONFLiCT
Flt.EO BklTl..ER CO.

COtlRT OF APPEALS
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IN THE CDU2T OF APPEALS OF OHIO F
f, ^-r•
. _ w ...;

P'OUpm APpET..}LATF, DSSTR1 C 1

SCIOTO cOtTNxY Zi ;Q3 MG, V 17 23

State of Ohl-:0,
CLERK OF ^f1' 7S

Appeliee, . Case No. a3C1:2f^^8

v.

Stephanie Jrrdan., . ENTRY

Appellant.

Nppe.llant filed a motion to view the presentence

investigation report E"FCZ"?, based on the right to

effective aSs2-stak2CE'_ of appellate counsel under the Sixth

Amendment to the Constitution of the United Sta.tes, as

accorcl.[.d by sF'vztts v'_ Luccy (1985) , 469 U.S. 387, 105 S.Ct.

830, 83 I,.E.2d 821, We stayed briefing in this case u:ntil

reso7.utien of this iss-ae.

STATUTORY BACKGR,O33ND

R.C. 2951.03(B)(1) requires the trial court to permit

tb-e defendant or cou.*^.sel to view a PSI before sen:ten.ci.n.g,

except for certain, 5pecif ied contents :

(a) recommendations as to sexztezzce;

(b) diagrscastzc Qpininns that the court
be3ie^res m.zght seriously disrupt the
defe.r3daxa.t` s rehabilitation, if disclosed;

(c) sources of information obtained upon a
px0m.ise of corzfidentiality;

3^3/.5 ^l
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(d) any other zzzfcsrmat,ion. that ^he cOur^^

be15.e-gres might result in p3iySZcal harm or

some other type of harm to the defendant.

or any other person., if ctisclo5ed.

R_C_ 2951-03(3)(2) requz:res the tJrial couxt ta perntit

the defendant or cownsel to comment on Ohe PSI and permits

challenges to the factual accuracy of the PSI. Howeverj under

R, C. 2951.03 (B) (3).ix the tr"is-l court believes that aa-y

information is sub;ject to any of the fota.r critaria for

nondisclasuxe, instead of releasing the PSI to the cieferzdant {

or counsel, the cotlrt may provide aii oral or written summary

of the in.forrnation it tAzill use in sen.tenc3.ng. TE it uses this

proced.ure, the trial court nust also permit the defendant or

cauxs.sel to ccme'nt on the sunmary'

Under R. C. 25 a1. (}3 (B)(4),it the trial cotzrt ciiscl.nse.s

any material to the deferLdarzt or counsel, the tria2 court mugt

also disclose it to the prosecta.tor.

Under R-C_ 2951.03 (B) (5), if the elefen:da.nt or ccsunsel

ch.al:I.enges.the accuracy of the PSI or any summary, the trial

court Must either (a) make a finding as to the allegation, or

(b) make a d.etermination that no finding is necessary because

the matter challenged will not be taken into account zn,

determining sent.eaxce,

s
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R. C. 2951. 03 (D) (2) requires the defenda.nt or counsel, and

the prosecutor to return all copies of a PSI or summasy.made

available to them and prohibits th.em fxom: making other copies.

The statute also adc1resses the avaiIability of the

report after senten.cirzg. R. C. 2951 . 03 fD3 {1) st:ates that s: PSS

and suwary are confidentiai and not public records. The

section directs an appellate court to receive and use a PSI or

surmary on.ly as authorized by R R. C_ 2953. 08 (F) (1) . FYZrtherf

R.C. 2951.03 (D) (3) states that the appell.ate ctour~t shall

retain the PSI or sumrnary under seal., except when being used

as autho?-ized by R. C. 2953 .0 3(P) t1? -

R.C. 2953.08(F)(1) requires the trial court to make the

PSI a part of the record on appeal _ it also states a(^ouz-t o:ff

appeals that reviews aPST in connection with an appeal sha3.l

comply with R.C. 2951.03(D)(3) i.e., shall keep i.t-. under

seal - when the court a.s n.ot using it. The section further

states that an appellate court's use of the PSI does not ca-use

the Psi to become a public record after the s,gpellate caurt' s

use of the report.

_ To sumnarize : The statutes require the trial court to

provide a PSI to the defendant crr caunsel before sentencing.

After sen.tencing, the parties must return any copies and ziat

make others. The PSI is placed under seal, is not a public

recardR and may be used on appeal on.ly by the appellate court,

A - 8
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4

which m.ust presex-ve a:ts confidentxalzty wheza not using it.

There
are other provisiOns for use by other authQrized

persossnel, including personnel of the Depazttnent Of

Rehabzlitation and Correction- However, we fixzd no e.xpress

a..izthorization to ttta.ke the FSI av-ailable to an appellant or to

the prosecutor after sentencirxg and thus on appea:l- L43tewz se ,

no special provisicxa is made for newly appointed ccrunsel on

appes.l.

ANp;LYSTs

Mar,.^y t1:^a.o cases hold that a conviCted. defendant i.s not

entitled to -view the PSI after sentencing. See, e.g.,

St'ate ex rsl. Nax'mand v. W:zlk.inson (Nov. 23, 1995),

Fra.n.klin App. 24o. APB05-563 (prisoner could not compel

disclosure by writ of manda.r,nzs after senteazcing), 5tate ex

re.Z_ ,9ha.rpless v. Gjerke
(20DO), 137 Ohio App.3d 621, 739

N, B. 2d 1231 (writ of mandamus seeking to e4mpe:t access to

PSI for purposes of seeking postconvi.r_tion re3.ief);State

Y. Fisher, Butler App. No- 98-09-390, 2002-C?hio-2069! and

State v. Hick,s, Butler App. O. CA2©02-07-162, 2003-c7hio-

506 (appellate counsel not de facto ineffective because

unable to view PBI after sentencing) ; and State -v. Roberson

(2001), 141 phio App.3d 626s 752 N.E.2d 984 [trial oounsel

not ineffective beca.use unable to view parts of PSI

restricted under R. c. 2951. o3(13) (1))
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Rober°son, supra, cited wallaams v. New York f1949Z ,

337 U.S. 241, 69 S.Ct. 1069, 93 L.Ed.2d 1337, which held

that due px•QcesS did not require disclosure of informatiors.

available to the tr-ial court for sentencing- This was trixe

even though the court did riot reveal it to the defendant or

counsel prior to sentencing and thus the defendant had no

opportun.a.ty to deny or explain it. 141 Ohio App.3d at 629;

33: U.S. at 250-251. The Williams court based this

conclusion on the historically wide latitude trial courts

had to consider additional z.nfortnatzon in order to promote

the modern trend in crafting individual.ized sentences. 337

U.S. at 246-250.

The Rabersorz court also noted that Pd'sZliams has been

distiri.gu.ished in capital cases by Gardner v. Florida

(1977), 430 U.S. 349, 97 S.Ct. 1197, 51 L.Ed.2d 393. The

Gar-dei.er court found that the trial court i.n Williams "had

stated the faat.s of the report on the record", 141 Ohio

A:pp.3d at 630; 430 U.S. at 355. Ga.x'dtzex' then held that due

process required full disclosure of the PST. 430 U.S. 362

Roberson then concluded that Gardner was limited to

capital ca.ses, 141 tJhio App.3d at. 631-632_ While we agree

that Ga.i-dner appears to be 1i'mited to Capital cases, we

find, axadependently, that due process requires a PSI to be

shown to newly appointed appellate counsel.

i
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We belie-,re the statute' s failure to a.J1ow n:ewly

appointed appellate counsel to view the PSX is a seriot^s

omi5gian that violates an appell.a:zit' g right to due process of

law urxder the 5ixth. P,mendinent to the Cors.stitution Of the

onited. States. In Evitts V. Lucey, suPxar the Supzeme COUrt

stated:

^** zf a State ?7aa created appel3.ate courts "as

an integral part caf the .. system for finally

adjudicating t;he qui1.t or innocence of a defendant,

G.riffin v_ r.2.Z.i.rzais, 351 U-S. ^i-- 18, 76 S.Ct_ at
59o, the . procedSaxes used must comport with the
demands of the Due Prooess and Equal Protection
Clauses of the Constitution. 469 U.S. at 393 ; 205

S.Ct. at 834.

'I`hxs state Yia.s, of course, created a system ot appellate

caurts, and it has granted to every 1iti:gant a first appeal as

of right. R. G. 2505 . 03. Moreover, R. G. 2953.08(A) provides

in, pa.rt :

In ar3.dit.ion to any other right t®, appeal and except

as provid.cd in divisa.an {D} of this section, a

c3.efeudan:f. who is cozzvicted of or pleads gui.lty to a
feiony may appeal as a matter of xight the sentence

imposed upon the defendant on one of the £nllowing

grounds :

* k *

(4) The sentence is contrary to law.

*^^n

Given these rights to appeal and to challen.ge the

lacafuln.e5s of the sezaterace, we believe that funclamental

fairness and due prQcebs require n.ewly appointed a.ppell:ate
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counsel have access to the PSi. However, we deem this c?ue

process right to extend only to perrnitting newly appainted

a.ppeIlate ccrun.sel to view that part of the stir,tmary that was

avas.lable to trial covz.cseZE snd not to include parts of the

P5I restra.cted und,er Iz._C. 2953.01(B)(1). Roberson, su.praF

State v. Gonzales (J-ane 15, 2001), Wood App. No. tq'39-00-077.

7

Mareover, we emphasize that our decision a.s based on due

process, as extended through t^he right to effective assistance

of appellate counsel by Rvitt5, supra, and n.ot un the standard

e.rtzaotsra.ced in St:rick.Zand v. Wash,ij-^gton (1984), 466 T:3. S. 968,

104 S. Ct _ 2052, BD L, Ed. 2d 674, of "c'leficzeaz.t performance and

resulting prejud-ice" , x Rather, the statutory pro3aibitzQn

preventing newly appointed Couxi.sel from viewing the

un=estrioted parts of the PSI or a summary violate the due

process guarantee that url.derlies the right to effective

ass.istastee of appellate cauxssel on an appeal as of right, as

announced in EV.itta.2 Thus, we view this right to access akin

to the right to a transcript accorded by Gr.zffizx v. Illinois

(1956), 351 U.S. 12, 78 S.Ct. .SBS, ZDo I,.:Ed. 891 , t^F1thr3ut the

i"Defi,cisnt perfortnauce means perfoxma.n.ce fa13.izag bslow an
r,bjeotiTve stasz.c3ard of reasonabx:e. representati,on. `Prej?zdice' means

a reasonably p:robab:.l.ity that, but for counsel's errors, the result

of the proceeding woszld have been different. StrickZand, 466 u.5.
at 667°688 ** *." (Acda-ta.onal citation orni.tte8.) State v. 33rxttan,
100 Ohio St.3a 176, {1 441, _ N.R.2d ^, ?a03-G^hio-5fx0^.
'"in this case, we raust decid.e whether the Due Process Clause of

the Fourteenth Asnea9dment guarantees the crimina.i. defendant the
effectxve assistance of oowzsel on such a}soeal [as of rrightI.° 469

U.S. at 369-393.
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PSi, newly appointed counsel is prevented frm being

effective, rather than being deemed ineffective Eznder the

Strick3axzd standaMd.

We have examizaed: the reco+d in this case, including the

psz, it, appears that the trial court did not redadt the PSI

or use a sumnary in lieu of the PSI. We find no diagnostic

opinions subject to restriction und.er R. C_ 2351. f}3 (E) (1.) (b) ,

no scr.=ces of i,nfox-cna.t.ion obtained on proma.aes of

confidentiality stibject to restriction under R.C.

2953: . D3(B)(1) (c), and no infoxmatirxzx indicating dar3.ge.r to

appella.ut or oti7ers subject to restriction under R_C_

2351.q3 (S) (1) (d) . We do note,. however, that the fina:1 page of

the report, entitled ^RBCOM?nMATION", corftaa.r^.^ the se.ntencxt2g =

xecommen.dation of the officer who compiled the repart. Access

to this recommendation is restricted under Ft. C.

2951.03 (B) (1) (a). Robe.rson and Gonzales supra..

ORDER

AcCording1y: we instruct the clerk of the court of

appeals, upon application of couxtse3, for the appellant or the

appellee, to pexmat coun.sel to ixr.spect and copy the

presenten.ce investigation report cnntained in the record,

exeept for the last page eiititled "RECONMENDATIC1N". Counsel

may retain and use the redacted copies of the report during

the pe-nden.cy of tk,..is appeal. IIpon the Journa.lization of our
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9

firnal decision and judgnel"t entryf coun5el sha1l retuzn all

copies to the clerk and not make others. The clerk shall

accept such copies and file them with the presentence

invest,i,gatz.on rapQxt, which is then under cantin:ue:d seal.

Appellant sha1l file hex brief within twenty days after

this entry is filed. Thereafter, further briefing shall be

conducted undax App - R. 18 {A.} . 80 ORF?ETSI7 •

Ev'ans { P. J- s Coaa.cLZrs

Kline, J,: DissBnts

FC3R THE COURT

Wi3^ zam H. Harsha, Adtn:i:na stxatz.ve Judge
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IN THE COURT OF APPEALS OF BUTLER COUNTY, OHIO
.^^ . ....^ .^

STATE OF C?HIO, CASE NO_ CA2011-11-212

AppeiEee, ENTRY DEI^YihfG APPL(CATION
FOR RECONSlDERATIC)N

vs. ^oUV^-^ o

DONALD LEE JOHNSON,

Appellant,
cOF

The above cause is before the court pursuant to an application for reconsid-

eration filed by counsel for appellant, Donald Lee 1ohnson, on December 17, 2012.

Appellant seeks reconsideration of this court's Decerriber 7, 2012 decision denying

his counsel's request to review the presentence investigation report.

Upon consideration of the foregoing, the application for reconsideration is

DENIED. The application does not call the court's attention to an obvious error in its

decision, or raise an issue for consideration that was not fully considered by the court

When it should have been. Grabill v. Worthington Industries, Inc., 91 Ohio App.3d

469 (1893).

Appellant's brief shall be filed within 20 days of the date of this entry or on or

before February 4, 2013.

IT IS SO ORDERED.

EXHiBIT

Michael E. Yowes.i, a uuyc



IN THE COURT. ^ pAP^,E^LS OF BUTLER COUNTY, OH1O
P h -0 k a

^ j. . ., '

STATE OF OHIO, CASE NO. CA2011-11-212

^^^Ar RY
Appellee, 6 U TL.Eq 'Cp

OF

DONALD LEE JONNSC7pp^,

ENTRY GRANTfNG MOTfON TQ
SUPPLEMENT RECORD ON APPEAL

WETN PRESENTENCE ih1VEST10ATION
REPORT ANQ DENYlf`lG MOTION

DY APPELLANT`S COUNSEL TO VIEW

Appellant. ^C, ^^ THE REPORT

rplok-

The above cause is before the court pursuant to a motion to view and supple-

rnent record with presentence investigation report filed by counsel for appellant, .

Donald Lee Johnson, on November 29, 2012, and a memorandum in opposition filed

by counsel for appellee, the state of Ohio, on December 4, 2012.

R.C. 2951.03 addresses presentence investigation reports in felony cases..

R.C. 2951.03(D)(1) addresses disclosure of a presentence irtvest€gation report. No.

provision of that section permits disclosure of a presentence investigation report to

counsel after the defendant has been sentenced. Accordingly, the motion to disclose

the presentence investigation report to appellate counsel is DENIED.

Pursuant to R.C. 2953.08(F)(1), the record on appeal shall include "any pre-

sentence, psychiatric, or other investigative report that was submitted to the court in

writing before the sentence was imposed." Accordingly, the motion to supplement the

record on appeal with the presentence investigation report is GRANTED.

IT IS SO ORDERED.

A

Bennett A. tVlanning, Magistrate



IN THE COURT OF APFfApff BUTLER COUNTY, OHIO

STATE OF OHIO,

Appellee,

vs.

DONALD LEE JOHNSON,

4013 FEB 2 f'PM 2
; 5dASE Na. CA2011-11-212

NFA^!'^°tif f:._. v N4t ^.A:.,;

^%UT^,^{^ {;pU TRY GRANTING MOTION TO
(,'-^R,K OF CC3t1^ RTIFY CONFLiCT

FILED BI.ITLER CO.
COURT OF APPEALS

FEB212013
Appellant.

MARY L SWAItv

The above cause is before^#^ieRcour^p^r^suant to a motion to certify conflict filed

by counsel for appellant, Donald Lee Johnson, on January 25, 2013. No response to

the motion has been filed. The rnotion seeks certification of this court's decision

denying newly-appointed appellate counsel the opportunity to review the appellant's

presentence investigation report as in conflict with a decision by the Fourth District

Court of Appeals, State v. Jordan, 4th Dist. Case No. 03CA2878 (Nov. 17, 2003).

This court is authorized to certify a conflict to the Ohio Supreme Court for resolu-

tion pursuant to Section 3(B)(4), Article IV of the Ohio Constitution, which states that

when the judgment or order of a district court of appeals conflicts with a judgment pro-

nounced upon the same question by another court of appeals, the court shall certify th+

matter to the Supreme Court of Ohio for review and final determination.

Upon consideration, the motion is GRANTED. The issue for certification is

whether, pursuant to R.C. 2951.03, newly-appointed appellate counsel is entitled to

obtain a copy of the defendant's presentence investigation report.

IT IS SO ORDERED.

A - 17



IN THE COURT OF APPEALS OF BUTLER COUNTY, OHIO
/',• ..9 k s npvrt. ;n

STATE OF OHIO, E< n CASE NO. CA2011-11-212
2^^3, t̂ ^:4^ 1:. ^-,;

Appellee, ;{ tr;r;°.'',
lTL

• ^ r-.,

vs.

DONALD LEE JOHNSON,

ENTRY DENYENG APPLICATfON
EOR RECONSIDERATION

Rc ,

^^ep'^'$
G00^ C}^ ^

Appellant. ^^ fl^ ^ >^S

G^ER
The above cause is before the court pursuant to an application for reconsid-

eration filed by counsel for appellant, Donald Lee Johnson, on December 17, 2012.

Appellant seeks reconsideration of this court's December 7, 2012 decision denying

his counse3's request to review the presentence investigation report.

Upon consideration of the foregoing, the application for reconsideration is

DENIED. The application does not call the court's attention to an obvious error in its

decision, or raise an issue for consideration that was not fully considered by the court

when it should have been. Grabill v. Worthington Industries, Inc., 91 Ohio App.3d

469 (1993).

Appellant's brief shall be filed within 20 days of the date of this entry or on or

before February 4, 2013.

IT IS SO ORDERED.

A - 18
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IN THE COURT^M R4P?.,i~ALS OF BUTLER COUNTY, OHIO
-o

,..^a :.

STATE OF OHIO7L-C CASE NO. CA2011-11-212

^^,;,^Y ^
Appellee, :.z1.1TLEF C^U',

C"]3'
vs.

DONALD LEE JOHNSOf1t
`'

;^0oF

A el4ant
co

ENTRY GRANTING MOTION TO
SUPPLEMENT RECORD ON APPEAL

WITH PRESENTENCE INVESTIGATION
REPORT AND DENYING MOTION

BY APPELLANT'S COUNSEL TO VIEW
THE REPORT

enw bF

The above cause is before the court pursuant to a motion to view and supple-

ment record with presentence investigation report filed by counsel for appellant,

Donald Lee Johnson, on November 29, 2012, and a memorandum in opposition filed

by counsel for appellee, the state of Ohio, on December 4, 2012.

R.C. 2951.03 addresses presentence investigation reports in felony cases.

R.C. 2951.03(D)(1) addresses disclosure of a presentence investigation report. No

provision of that section permits disclosure of a presentence investigation report to

counsel after the defendant has been sentenced. Accordingly, the motion to disclose

the presentence investigation report to appellate counsel is DENIED.

Pursuant to R.C. 2953.08(F)(1), the record on appeal shall include "any pre-

sentence, psychiatric, or other investigative report that was submitted to the court in

writing before the sentence was imposed." Accordingly, the motion to supplement the

record on appeal with the presentence investigation report is GRANTED.

IT IS SO ORDERED.

Bennett A. Manning, Magistrate
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IN THE COURT OF APPEALS OF C?HiO
FOURTH APPELLATE DISTRICT

GALLlA COUNTY

State of Ohio, Case No, 09CA20

^rt

_t7
.^

P[aintiff-Appe[fee,

V.

She(erta Marie Doss,

Defendant-Appeiiant.

M.A(atSTg6Tg'^ c^RD^^
^

,i

Appellant, Bhefiena Marie Doss, has filed a motion to permit her appelEate

counsel to review her presentence investigation report ("PSI"). In State v. Jordan, (Nov.

17, 2003), Scioto App. No. 03CA2878, this court determined that due process required

a newly appointed appellate counsel be permitted to inspect and copy only those parts

of a PSI not redacted under R.C. 2951.U3(B)(1). We further determined that if the trial

court presented a summary and withheld aPBI, as required by R.C. 2051.03(B)(3)

when material restricted by R.C. 2951.03(B)(1 ) is present, then due process only

required appellate counsel to be permitted to inspect and copy the summary of the

redacted PSI.

Because appellant's counsel on appeal is different from that during the

proceedings below, appellant's motion for access to the PSI is GRANTED to the

following extent. Upon receipt of this entry, the Gallia County Adult Probation

Department is ORDERED to provide the clerk of courts with appellant's PSI. The clerk

is then ORDERED to send this court appellant's PSI. We will then review the PSI and

any other pertinent parts of the record in camera to determine if the trial court redacted

A - 20
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or should have redacfed any parts of the PSI pursuant to R.C. 2951.03(B)(1), or if the

court withheld the PSI and offered a summary of the information relied on for

2

sentencing under R.C. 2951.03(B)(3). We then will determine what information counsel

should have the opportunity to review.

The clerk is ORDERED to serve by ordinary mail a copy of this order to all

counsel of record and to all unrepresented parties at their last known addresses. The

clerk is further ORDERED to serve the Gallia County Adult Probation Department with a

copy of this order. IT IS SO ORDERED.

FOR THE COURT

A, b. )I( E i
Aaron fV1. [^ eHer^ry
Magistrate
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IN THE CUUI2T C3F APPEALS OF QHI(3• t=' 1 t
FC1URTH A,PPELLA`rE DISTRICT °

SCIOTO COUNTY 1t^^^ 29

State of Ghio, • _::^ ^^ ..;-,._ ^,.,_,^^....+
C€5R`r4 OF CU4 j

Appellee, Case No. 03CA28

V.

Stephanie Jordan, . ENTRY

Appell.ant.

P-ppelYa.tzt filed a motion to view the presentence

i.nvestigatim report ("PSI"), based on the right to

effect i-.ve assistance of appellate counsel under the Sixth

Amendment to the Constitution of the United States, ao

accorded by Evitts v. Lur-e,y (1985), 469 U.S. 387, 105 S.Ct.

83O, B3 L.E.2d 821. We stayed briefing in this case until

resolution of this, issu.e.

STATUTORY BACKGROTTND

R. C. 2951.03(B)(1) requires the trial court to permit

the defendant or coiarsel to view a PSI before sentencing,

ex.cept. for certain, specified ccsn.texats :

(a) recommendations as to sentence t

(b) diagnost? c opinions that the court
believes might seriously disrupt. the
defendant's rehabilitata.on, if disclosed;

(c) sources of` a.rzforrnation obtained upon, a
promise of corzfidenti.a.lity;

A - 2 2 -



Scioto App. +. 03CA.2878

(d) any other informatioii that the court
beJ,xeves migrst result in physical harm or
some other type of harm to the defendant,
or any other person, if disc"Losed,-

R. C. 2951.03(B)(2) requires the trial court to permit

the defendant or couaa,se1 to comment on the PSI and permits

challenges to the factuaZ accuz--acy of the PSI. However, uxader

R. C. 2951. II3(B) {3 }, if the trial court believes that any

information is subject to ariy of the four criteria Eor

nondisclosuro, in.stead of releasing the PSI to the defendant

or counsel, the court may provide an oral or written summary

of the .intormation it will Use irx santezlci:ng, If it uses this

procedu.re, the tra.s.l court tnust also permit the defendant or

counsel to comment on the suMma.ry.

Uxic3:er R. C. 2951.43 (B)(4),if the trial court discloses

any material to the defendant or counsel, the trial court must

also disclose it to the px-.osecutor.

Under R.C. 29 s1. (}3 (B)f S), xf the defendant or counsel

challenges the accuracy of the PSI or any summaxy, the trial

court must either (a) make a findxn.g as to the allo-gation, or

(b) make a d.etemination that no finding is necessary becatise

the matter chall.enged will not be taken into account in

determining sen.tence,

A - 23
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R. C. 2951. 03 (D) (2) requires the defe,ndant or counseZ and

the prosecutor to return all copies of a PSI or su.mmary.m,ade

available to them and prohxba.ts them from inaking other copies.

The statute also addresses the availability of the

report after sexztencing. R. C. 2 951. 0 3 (D) (1) state s that a PSZ

and summary are conf? dential and not public records. The

section directs ar'i apppt^llate court to receive and u.se a PSi or

summary only as authorized by R. C_ 2953 . 08 (F) (1) . !,`urth.e:r,

R.C. 295I.03 (D) (3) states that the appellate court shall

retain the PSI or summary under seal, except when.being used

as authorized by RX. 2953 . t}B (F) (1).

R. C. 2953 . 08 (F) (1) requiz'es the trial cctxrt to make the

PSI a part of the record on appea:l_ it a3.so states a court of

appeals that reviews a PSI in connection with an appeal shall

comply with K.C. 2951.{}3 (D) (3) - i.e. ,shalI keep it under

seal - when the court is not using it. The secti<an further

states that an appellate cou.rt's use of the PSI does not cause

the PSI to become a public record after the appellate ccsurf.' s

use of the report.

To surr,mara,ze : The statutes re.ausre the trial court to

provide a PSI to the defendant or counsel before sentencing.

After seatenciny, the parties must return any copies and .i-iot

make others. The PSI is placed under sea.I ris not a public

record, and may be used on appeal only by the appellate court,

A-24
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which must preserve its confidentiality when not using it.

4

There are other provisicns for use by other authorized

personnel, including personnel of the Department of

Rehabil.itation and Correction. However, we find, no express

authorization to make the PSI available to an appellant or to

the prosecutor. after sentencing and thus on appeal. Likewise,

no special provision is made for newly appointed counsel on

appeal.

ANALYSIS

Many Ohio cases hold that a convicted defe,ridarit is not

entitled to view the PSI after sesztencing. See, e.g.,

State ex rel. .No.rtnand v. Wilk.insors (Nov. 28, 1995),

Frazzkla.-ii App. No. APE05-563 (prisoner coUld not cornpel

disclosure by writ of mazadamus after senterzeing); 5tate ex

rel. Sharp.Iess v. Gierke (2000) r 137 Ohio App.3d. 821, 739

N. E. Zd 1231 (writ of mandamus seeking to compel access to

PSI for purposes of seeki.rzg postcanvicti.oxa relief); State

v. Fishe,r, Butler App. No. 98-09--190, 2(}02-Qhio-2069, and.

State v. Hicks, Butler App. 23o. CA2D02-07-152, 2003-ghi.o-

506 (appellate counsel not de facto ineffective because

unable to vievr PSI after senterzcing); and. State v. Roberson

(2001), 141 Ohio App.3d 626, 752 X.E.2d 984 [trial counsel

not ineffective beca.v.se unable to view parts of PSI

restricted under R. C. 2951. 03 (B) (1) l
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Roberson, supra, cited Williams v. New Yoxk (1349),

337 U.S. 241, 69 S.Ct. 1069, 93 L.Ed.2d 1337, which held

that due process did not require disclosure of wnforrna iion.

available to the trial court for sentencing. This was true

even tha-)ftgh the court did not reveal it to the defendant or

counsel, prior to sentencing and thus the defendant had no

opportunity tQ deny or explain it. 141 Ohio App.3d at 629;

337 U.S. at 250--251. The Williams court based this

coziclusian on the historically wide latitude trial courts

had to consider additional information in order to promote

the modern trer:d in crafting individualized sentences. 337

U.S. a:t 245-250.

The Ro,faerscx.rs court also noted that Nz11ja.ms has been ,

disting^ûuish.ed .ia capital cases by C5arclrzer v. Florida

(1977), 430 U.S. 349, 97 S.Ct. 1197, 51 L.Ed.2d 333. The-4

Ga.xdner court found that the trial court in Williams '{had

stated the facts of the .repoxC on the record' , 141 Ohio

App.3d at 630; 430 U.S. at 355. Gaxclnex then helc3, that due

process required full disclosure of the PSI. 430 t7. S. 362

Robsrson then concluded that Gardner was 1 imi ted to

capital cases, 141 Ohio App.3d at 631-632. WI3ile' we agree

that Gardner appears to be limited to capital cases, we

find, independently, that due process reqsaires a PSI to be

shQwn to new].y appointed appellate counsel.
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We believe the statuue's failure to allow newly

appointed appellate counsel to view the PSI is a serious'

omission that violates an appellant's right to due process of

law urrxde.- the Sixth Amendment t-o the Constitut4.on of the

TSnited States. Sn. 9vztt,s v. Lucey, su.pra, the Supreme Court

statecl>

* * * if a State has created appellate courts "as

an integral part of the . . , system for finally
adjudicating the guilt or innocence of a defendant,

Gri.^fin v. Illinois, 3S1 U.S. ai- 18, 76 S.Ct. at

590, the procedures used must comparG with the

demands of the Due Process and Equal Protection

Clauses of the Constitutican. 459 U.S. at 393; 1E75

S.Ct. at 634.

'I'his state has, of course, created a system of appellate

couxts, and it has granted to every litigant a first appeal as

of ra.ght. R.C. 2505.03. Moreover, R. C. 2953 . Q8 (A) provides

in part :

in addition to any other right to appeal and except
as provided in division (D) of this section, a
defendaiat who is coxivicted of or pleads guilty to a
felony rnay appeal as a tna.tter of right the sentence
imposed upon the deferadarzt on one of the following

groundg;

(4) The sentence is contrary to law.

Given th.ese rights to appeal and to challer-ge the

lawfulness of the sentence, we bela.e've that fuxxdamental

fairness and d.ue process require newly appointed appellate
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counsel have accegs to the pSi. However, we deem this due

process right to extend on.ly to permitting new3.y appcainted

appellate counsel to vieTa that part of the summary that was

available to trial coLLnsel, and aat to izzGlude parts of the

PSI restricted under R.C. 2953. 01(B)f1;). Robersaxz, sv.pra;

6tate v. GonzaZes (J^.tne 15, 2001), Wood App> No. WD-00-077,

7

Mo^reover, we emphasize that our decision is based on due

process, as extended through the right to effective assistance

of appellate counsel by Evitts, supra, and not on the standard

ansao-unced in Stx.iGklanci v. Waslz.i.agton (1984), 466 U.S. 668,

104 >Xt_ 2052, 80 L.Ed.2d 674, of "dezicient performance and

resulting prejudice".x Rather, the statutory prohibition

preventing newly appointed counsel from viewing the

unrestricted parts of the PSI or a summary violate the due

process guarantee that underlies the right to effective

assistance of appellate counsel on an appeal as of x:;,ght, as

anmounced in Evztts.' Thus, we view this right to access akin

to the right to atxanscrzpt accorded by Griffin v. x3.2inois

(195G), 351 U.S. 12, 78 S.C.`t. 585, 100 L.ECl 891. WitboLlt the

i"peficient performarzce means performaace falling below an
objective standard of reasonable representati,on_ 'Prejudice' means
a reasonahly probab^lity that, but for couzasel.'s errors, the result

of t'he proceeding wm7.d have been differerzt. wtrick-.2and, 466 i7.S,

at 587- 59k3 ***-' (Additiom.al citation om.itted_ ) State v. Hutton,

100 Ohio St.3d 176, {1 44}, _ N.E.2d -003-Qh.3.o-5607.
a"In this case, we must decide whether the Due Process Clause of

the Faurteent.h Amendment guarantees the criminal de€enc3ant the
effective assistancs of counsel on such appeal (as of right) ." 469

U.S, at 388-389.
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PSI, newly appointed counsel is prevented fr0ra beiasr.^

effective, rather than being deemed ineffective under tl1e

Strickland standard.

We have examined the record in this case, including the

pSi. it appears that the trial court did not redact the PSI

or use a summary in lieu of the PSI ^ We find no diagnostic

opinions subject to restriction rmder R.C. 2953..03 (13) (1) (b),

no sources of information obtained on promises of

confidentiality subject to restriction under R.C.

2 9a1. D3 (13)(1){ c), and no information indicating danger to

appellant or others subject to restriction under R_C_

2951.. 03 (S)(1)(d) . We do note, however, that the final page of

8

the report, entitled „REGCTVEMAT10N" , coxi'L°aizs the sezitencing

recommendation of the otfioer who coaipiled the report. Ar.cesz

to this recommendation is restricted under R. C.

2951.03 (B) (1) (a) . Roberson an.d Gonzales supra.

ORDER

Accordingly, we instzuct the clerk of the court of

appeals, upon application of counsel for the appellant or the

appellee, to permit counsel to inspect and copy the

presentence i;nvestigation report contained in the record,

except for the last page entitled "RECG?N1MENDATTON". craurasel

may retain and use the redacted copies of the report during i

the pen.denoy of this appeal. Upon the journalization of our
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fzxa.al deca.sioa and judgment entxyr counsel shall r.eturaz all

copies to the clerk and not make others. The clerk sha1l

9

accept ,stzch copies and file them with the presentence

s.avestigation report, which is then under continued seal.

Appellant shal.l file her brief within twenty days after

this entry is fi:'Leci. Thereafter, further bxiefing s.hall be

conducted under Agp.R . lg (A.) . 90 E3MEREb.

Evans, P. J. ; Concurs
Kline, J. ; Disserzts

FOR THE COURT
.^g ° . .

William H. Harsha, Admxn3.strative J g

V.
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AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDtV#ENT VI

In all criminal prasecutians, the accused shall enjoy the rtght to a speedy and
public trial, by an impartial jury of the State and district wherein fi1ie crime shall have

aw,
been cammitted, which district shall have been previously vsri hithe v^ ^^e ses
informed of the' nature and cause of the ^:ccusattnn, to be confronted
against him; to have compulsory process for obtaining witnesses in his favor, and to

have the Assistance of Counsel for his defence.
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AMENDMENT'Tf3 THE CONSTITUTION OF THE UNITED STATES

AMENDMENT XrV

Section. 1. All persons bom or naturalized in the United States, and subject to the
jurisdiction thereof; are citizens of the United States and of the State wherein they reside_ No
State shall malce or enforce any law which shall abridge the przvileges or immunities af citizens
of the United States; nor shall any State deprive any person of life, liberty, or property, without
due process of law; azor deny to any person within its jurisdiction the equal protection of the laws.

Section 2. Represeiifi.atives shall be apportioned aznong, the several States according to
their respective numbers, counting the whole rs:.uznber of persoiis in each State, excluding In.dians
not taxed, But when the right to vote at atiy election for the choice of electors for President and
Vice President of the United States, Representatives in Congress, the Executive and Judicial
officers of a State, or the members of the Legislature thereof, is denied to any of the male
inhabitants of such State, being twenty-one years of age, and citizens of the Uziited States, or in
any way abridged, except for participation in rebellion, or other crime, the basis of representation
therein shall be reduced in the proportion which the number of such male citizens shall bear to

the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of
President and Vice Presiden.t, or hold any office, civil or military, under the United States, or
under any State, who, having previously taken an oath, as a member of Congress, or as azl officer
of the United States, or as a member of any State legislature, or as an executive or judicial officer
of any State, to support the Constitution of the United States, shall have engaged in insurrection
or rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may

by a vote of two-thirds of each House, ren-iove such disability.

Section 4. The validity of the public debt of the United States, a.uthorized by law,
including debts incurred for payment of pensiol'is and bowzties for services in suppressing
insurrecti.on or rebellion, shall not be questioned. But neither the Uziited States nor any State
shall assume or pay any debt or obligation incurred in aid of insurreetiozi or rebellion against the
United States, or any claim or the loss or emancipation of any slave; but all such debts,

obligations and claims shall be held illegal and void.

Section S, The Congress shall have power to enforce, by appropriate legislation, the

provisions of this article.
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CONSTITUTION OF THE STATE OF ORSQ

ARTICLE I: BILL OF RIGHTS

§ 10 [Trzal of accused persons and their rights; depositions by state and:

comment on failure to testify in criminal cases.]

Except in cases of impeacYirnent, cases azising in the army and navy, or in the militia
when in actual service in time of war or public danger, and cases involving offenses for which
the penalty provided is less than imprisonment in the penitentiary, rio person shall be held to
answer for a capital, or otherwise infamous, crime, uiiless on presentment or indictment of a
grand jury; and the number of persons necessary to constitute such grand jury and the number
thereof necessary to concur in fixa.ding suelx iiidictment shall be deternzinedby law. In any trial,
in any couit, the party accused shall be allowed to appear and defend in person and with cou.nsel;
to dexnand the nature and cause of the accusation against him, and to have a copy thereof; to meet
the witnesses face to face, and to have compulsory process to procure the attendance of witnesses
in his behalf, and a speedy public trial by ari zmparrtial jury of the county in which the offense is
alleged to have been corzunitted; but provision may be made by law for the taking of the
deposztion by the accused or by the state, to be used for or against the accused, of any witness
whose attendance can not be had at the trial, always securing to the accused means atid the
opportunity to be present in person and with counsel at the taking of such deposition, and to

exarn.ine the witness face to face as Mly , and in the same manner as if in court. No person shall

be compelled, in any criminal case, to be a witness against himself, but his failure to testify may
be considered by the court and jury and may be made the subject of comznent by counsel. No
persou shall be twice put in jeopardy for the same offense. (As amended September 3, 1912.)
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CONSTITUTION OF THE STATE OF OHIO

ARTICLE I: BILL OF RIGHTS

§ 16 REDRE SS FOR INJURY; DUE PROCESS

Ali courts shall be opezi, and every persola, for an injiiry done him in his land, goods,
persola, or reputation, shall have remedy by due course of law, and shall have justice
administered without denial or delay. Suits may be brought against tb-e state, in such courts and in

such inan.rzer, as may be provided by iaw.
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TITLE 28. JUDICIARY AND JUDICIAL PROCEDURE
PART VI. PARTICULAR PROCEEDINGS

CHAPTER 153. HABEAS CORPUS
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28 USCS § 2244

§ 2244. Finality of determination

(a) No circuit or district judge shall be required to entertain an application for a writ of habeas corpus to inquire into the

detention of a person pursuant to ajudgment of a court of the United States if it appears that the legality of such
detention has been deterniined by a judge or court of the United States on a prior application for a writ of habeas corpus,

except as provided in section 2255 [28 USCS § 22551.

(b) (1) A claim presented in a second or successive habeas corpus application under section 2254 [28 USCS § 2254]

that was presented in a prior application shall be dismissed.
(2) A claim presented iri a second or successive habeas corpus application under section 2254 [28 USCS § 22541 that

was not presented in a prior appl'ication shall be dismissed unless--
(A) the applicant shows that the claim relies on a new rule of constitutional law, made retroactive to cases on

collateral review by the Supreme Court, that was previously unavailable; or
(B) (i) the factual predicate for the claim could not have been discovered previously through the exercise of due

diligence; and
(ii) the facts underlying the claim, if proven and viewed in light of the evidence as a whole, would be sufficient to

establish by clear and convincing evidence that, but for constitutional error, no reasonable factfinder would have found

the applicant guilty of the underlying offense.
(3) (A) Before a second or successive application permitted by this section is filed in the district court, the applicant

shall move in the appropriate court of appeals for an order authorizing the district court to consider the application.
(B) A motion in the court of appeals for an order authorizing the district court to consider a second or successive

application shall be determined by a three-judge panel of the court of appeals.
(C) The court of appeals may autborize the filing of a second or successive application only if it determines that the

application makes a prima facie showing that the application satisfies the requirements of this subsection.
(D) The court of appeals shall grant or deny the authorization to file a second or successive application not later than

30 days after the filing of the motion.
(E) The grant or denial of an authorization by a court of appeals to file a second or successive application shall not

be appealable and shall not be the subject of a petition for rehearing or for a writ of certiorari.
(4) A district court shall dismiss any claim presented in a second or successive application that the court of appeals

has authorized to be filed unless the applicant shows that the claim satisfies the requirements of this section.

(c) In a habeas corpus proceeding brought in behalf of a person in custody pursuant to the judgment of a State court, a
prior judgment of the Supreme Court of the United States on an appeal or review by a writ of certiorari at the instance
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of the prisoner of the decision of such State court, shall be conclusive as to all issues of fact or law with respect to an

asserted denial of a Federal right which constitutes ground for discharge in a liabeas corpus proceeding, actually
adjudicated by the Supreme Court therein, unless the applicant for the writ of habeas corpus shall plead and the court

shall find the existence of a material and controlling fact which did not appear in the record of the proceeding in the

Supreme Court and the court shall further find that the applicant for the writ of habeas corpus could not have caused
such fact to appear in such record by the exercise of reasonable diligence.

(d) (1) A I-year period of limitation shall apply to an application for a writ of habeas corpus by a person iri custody
pursuant to the judgment of a State court.. The limitation period shall run from the latest of--

(A) the date on which the judgment became final by the conclusion of di.rect review or the expiration of the time for
seeking such review:

(B) the date on which the impediment to filing an application created by State action in violation of the Constitution

or laws of the United States is removed, if the applicant was prevented from filing by such State action;

(C) the date on which the constitutional r'rght asserted was initially recognized by the Supreme Court, if the right has
been newly recognized by the Supreme Court and made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could have been discovered through the
exercise of due diligence.

(2) 'The time during which a properly filed applicatiori for State post-conviction or other collateral review with respect

to the pertinent judgment or claim is pending shall not be counted toward aily period of litnitation under this subsection.

A-36



Page 1

Page's Ohio Revised Code Annotated:

Copyright (c) 2013 by Matthew Bender & Company, Inc., a rnember of the LexisNexis Group.
All rights reserved.

Current through Legislation passed by the 130th Ohio General Assembly
and filed with the Secretary of State through File 18

*** Annotations current through April 22, 2013 ***

TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2903. HOMICIDE AND ASSAULT

ASSAULT
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ORC Ann. 2903.11 (2013)

§ 2903.11. Feloniotis assault

(A) No person shall knowingly do either of the following:

(1) Cause serious physical harin to another or to another`s unborn;

(2) Cause or atternpt to cause physical harm to another or to another's unborn by means of a deadly weapon or

dangerous ordnance.

(B) No person, with knowledge that the person has tested positive as a carrier of a virus that causes acquired

immunodeficiency syndrome, shall knowingly do any of the following:

(1) Engage in sexual conduct with ariother person without disclosing that knowledge to the other person prior to

engaging in the sexual conduct;

(2) Engage in sexual conduct with a person whom the offender knows or has reasonable cause to believe lacks the

mental capacity to appreciate the significance of the knowledge that the offender has tested positive as a carrier of a

virus that causes acquired inirnunodeficiency syndrome;

(3) Engage in sexual conduct with a persori under eighteen years of age who is not the spouse of the offender.

(C) The prosecution of a person under this section does not preclude prosecution of that person under section

2907.02 of the Revised Code.

(D) (1) (a) Whoever violates this section is guilty of felonious assault. Except as otherwise provided in this division

or division (D) (1) (b) of this section, feloniou,s assault is a felony of the second degree. If the victim of a violation of
division (A) of this section is a peace officer or an investigator of the bureau of criminal identification and investigation,

felonious assault is a felony of the first degree.

(b) Regardless of whether the felonious assault is a felony of the first or second degree under division (D) (1) (a)

of this section, if the offender also is convicted of or pleads guilty to a specification as described in section 2941.1423
of the Revised Code that was included in the indictment, count in the indictment, or information charging the offense,
except as othenvise provided in this division or unless a longer prison ternt is required under any other provision of law,
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the court shall sentence the offender to a mandatory prison term as provided in division (B) (8) of section 2929.14 of the

Revised Code. If the victim of the offense is a peace officer or an investigator of the bureau of criminal identification

and investigation, and if the victim suffered serious physical harm as a result of the commission of the offense,

felonious assault is a felony of the first degree, and the court, pursuant to division (F) of section 2929.13 of the Revised

Code, shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the first degree.

(2) In addition to any other sanctions imposed pursuant to division (D) (1) of this section for felonious assault

committed in violation of division (A) (2) of this section, if the deadly weapon used in the commission of the violation is

a motor vehicle, the court shall impose upon the offender a class two suspension of the offender's driver's license,
commercial driver's license, temporary instruction permit, probationary license, or nonresident operating privilege as

specified in division (A) (2) of section 4510.02 of the Revised Code.

(E) As used in thissectiorc

(1) "Deadly weapon° and "dangerous ordnance" have the same meanings as in section 2923.11 of the Revised

Code.

(2) "Ivlotor vehicle" has the same meaning as in section 4501.01 of the Revised Code.

(3) "Peace officer" has the same meaning as in section 2935.01 of the Revised Code.

(4) "Sexual conduct" has the same meaning as in section 2907.01 of the Revised Code, except that, as used in this

section, it does not incli.ide the insertion of an instrurnent, apparatus, or other object that is not a part of the body into the
vaginal or anal opening of another, unless the offender knew at the time of the insertion that the instrument, apparatus,

or other object carried the offender's bodily fluid.

(5) "Investigator of the bureau of criminal identification and investigation" means an investigator of the bureau of

criminal identification and investigation who is commissioned by the superintendent of the bureau as a special agent for
the purpose of assisting law enforcement officers or providing emergency assistance to peace officers pursuant to

authority granted under section 109.541 of the Revised Code.

(6) "Investigator" has the same meaning as in section 109.541 of the Revised Code.
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TITLE 29. CRIMES -- PROCEDURE

CH.APTER 2911. ROBBERY, BURGLARY, TRESPASS AND SAFECRACKING
ROBBERY
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ORC Ann. 2911_01 (2013)

§ 2911.01. Aggravated robbery

(A) No person, in attempting or comnaitting a theft offense, as defined in section 2913.01 of the Revised Code, or in

fleeing immediately after the attempt or offense, shall do any of the foIlowing;

(1) Have a deadly weapon on or about the offender's person or under the offender's control and either display the

weapon, brandish it, indicate that the offender possesses it, or use it;

(2) Have a dangerous ordnance on or about the offender's person or under the offender's control;

(3) Inflict, or attempt to inflict, serious physical harm on another.

(B) No person, without privilege to do so, shall knowingly remove or attempt to remove a deadly weapon from the
person of a law enforcement officer, or shall knowingly deprive or attempt to deprive a law enforcement officer of a

deadly weapon, when both of the following apply:

(1) The law enforcement officer, at the time of the removal, attempted removal, deprivation, or attempted

deprivation, is acting within the course and scope of the officer's duties;

(2) The offender knows or has reasonable cause to know that the law enforcement officer is a law enforcement

officer.

(C) Whoever violates this section is guilty of aggravated robbery, a felony of the first degree.

(D) As used in this section:

Code.
(1) "Deadly weapon" and "dangerous ordnance" have the same meanings as in section 2923.11 of the Revised

(2) "Law enforcement officer" has the same meaning as in section 2901.01 of the Revised Code and also includes

employees of the department of rehabilitation and correction who are authorized to carry weapons within the course and

scope of their duties.
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ORC Ann. 2911.02 (2013)

§ 2911:02. Robbery

(A) No person, in attempting or committing a theft offense or in fleeing immediately after the attempt or offense, shall

do any of the following:

(1) Have a deadly weapon on or about the offender's persort or under the offerider's controI;

(2) Inflict, attempt to inflict, or threaten to inflict physical harm on another;

(3) Use or threaten the immediate use of force against another.

(B) Whoever violates this section is guilty of robbery. A violation of division (A) (1) or (2) of this section is a

felony of the second degree. A violation of division (A) (3) of this section is a felony of the third degree.

(C) As used in this section:

(1) "Deadly weapon" has the same meaning as in section 2923.11 of the Revised Code.

(2) "'Theft offense" has the same meaning as in section 2913.01 of the Revised Code.
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DRUG A33USI:,
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ORC Ann. 2925.11 (2013)

§ 2925.11. Possession of drugs

(A) No person shall knowingly obtain, possess, or use a controlled substance or a controlled substance analog.

(B) This section does not apply to atiy of the following:

(1) Manufacturers, licensed health professionals authorized to prescribe drugs, pharmacists, ovvners of

pharmacies, and other persons whose conduct was in accordance with Chapters 3719., 4715., 4723., 4729., 4730.,

4731., and 4741. of the Revised Code;

(2) If the offense involves an anabolic steroid, any person who is conducting or participating in a research project

involving the use of an anabolic steroid if the project has been approved by the United States food and drug

administration;

(3) Any person who sells, offers for sale, prescribes, dispenses, or administers for livestock or other nonhuman

species an anabolic steroid that is expressly intended for administration through implants to livestock or other

nonhuman species and approved for that purpose under the "Federal Food, Drug, and Cosmetic Act," 52 Stat. 1040
(1938), 21 U.S.C.A. 301, as amended, and is sold, offered for sale, prescribed, dispensed, or administered for that

purpose in accordance with that act;

(4) Any person who obtained the controlled substance pursuant to a lawful prescription issued by a licensed

health professional authorized to prescribe drugs.

(C) Whoever violates division (A) of this section is guilty of one of the following:

(1) If the drug involved in the violation is a compound, mixture, preparation, or substance included in schedule I

or II, with the exception of inarihuana., cocaine, L.S.D., heroin, hashish, and controlled substance analogs, whoever

violates division (A) of this section is guilty of aggravated possession of drugs. The penalty for the offense shall be

determined as follows:

(a) Except as otherwise provided in division (C) (1) (b), (c), (d), or (e) of this section, aggravated possession of

drugs is a felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining

whether to impose a prison term on the offender.
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(b) If the amount of the drug involved equals or exceeds the bulk amount but is less than five times the bulk

amount, aggravated possessioii of drugs is a felony of the third degree, and there is a presumption for a prison term for

the offense.

(c) If the amount of the drug involved equals or exceeds five times the bulk amount but is less than fifty times
the bulk amount, aggravated possession of drugs is a felony of the second degree, and the court shall impose as a

mandatory prison term one of the prison terms prescribed for a felony of the second degree.

(d) If the amount of the drug involved equals or exceeds fifty times the bulk amount but is less than one
hundred titnes the bulk amount, aggravated possession of drugs is a felony of the first degree, and ttie court sliall impose

as a maridatory prison term one of the prison terms prescribed for a felony of the first degree.

(e) If the amount of the drug involved equals or exceeds one hundred times the bulk amount, aggravated

possession of drugs is a felony of the first degree, the offender is a major drug offender, and the court shall inlpose as a

mandatory prison term the maximum prison term prescribed for a felony of the first degree.

(2) If the drug involved in the violation is a compound, mixture, preparation, or substance included in schedule

III, IV, or V, whoever violates division (A) of this section is guilty of possession of drugs. The penalty for the offense

shall be deterinined as follows:

(a) Except as otherwise provided in division (C) (2) (b), (c), oi- (d) of this section, possession of drugs is a

misdemeanor of the first degree or, if the offender previously has been convicted of a drug abuse offense, a felony of the

fifth degree.

(b) If the amount of the drug involved equals or exceeds the bulk amount but is less than five times the bulk

amount, possession of drugs is a felony of the foduth degree, and division (C) of section 2929.13 of the Revised Code

applies in determining whether to impose a prison term on the offender.

(c) If the amount of the drug involved equals or exceeds five times the bulk amount but is less than fifty times

the bulk amount, possession of drugs is a felony of the third degree, and there is a presurnption for a prison term for the

offense.

(d) If the amount of the drug involved equals or exceeds fifty times the bulk amount, possession of drugs is a

felony of the second degree, and the court shall impose upon the offender as a rriandatory prison term one of the prison

terms prescribed for a felony of the second degree.

(3) If the drug involved in the violation is rnarihuana or a compound, mixture, preparation, or substance

containirig marihuana other than hashish, whoever violates division (A) of this section is guilty of possessiorn of

marihuana. The penalty for the offense shall be deterinined as follows:

(a) Except as otherwise provided in division (C) (3) (b), (c), (d), (e), (f), or (g) of this section, possession of

marihuana is a minor misdemeanor.

(b) If the amount of the drug involved equals or exceeds one hundred grains but is less than two hundred grams,

possession of marihuana is a misdemeanor of the fourth degree.

(c) If the amoimt of the drug involved equals or exceeds two hundred grams but is less than one thousand
grams, possession of marihuana is a felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code

applies in determining whether to impose a prison term on the offender.

(d) If the amount of the drug involved equals or exceeds one thousand grams but is less than five thousand

grams, possession of marihuana is a felony of the third degree, and division (C) of section 2929.13 of the Revised Code
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applies in determining whether to impose a prison term on the offender.

(e) If the amount of the drug involved equals or exceeds five thousand grams but is less than twenty thousand

granis, possession of marihuana is a felony of the third degree, and there is a presumption that a prison term shall be

imposed for the offense.

(f) If the amount of the drug involved equals or exceeds twenty thousand grams but is less than forty thousand

grams, possession of marihuana is a felony of the second degree, and the court shall impose a mandatory prison term of

five, six, seven, or eight years.

(g) If the amount of the drug involved equals or exceeds forty tliousand grams, possession of marihuana is a

felony of the second degree, and the court shall impose as a mandatory prison term the maximum prison term prescribed

for a felony of the second degree.

(4) If the drug involved in the violation is cocaine or a compound, mixture, preparation, or substance containing

cocaine, whoever violates division (A) of this section is guilty of possession of cocaine. The penalty for the offense

shall be determined as follows:

(a) Except as otherwise provided in division (C) (4) (b), (c), (d), (e), or (f) of this section, possession of cocaine

is a felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in deterrnining whether

to impose a prison term on the offerider.

(b) If the amount of the drug involved equals or exceeds five grams but is less than ten grams of cocaine,

possession of cocaine is a felony of the fourth degree, and division (B) of section 2929.13 of the Revised Code applies

in determining whether to impose a prison term on the offender.

(c) If the amoimt of the drug involved equals or exceeds ten grams but is less than twenty grarns of cocaine,

possession of cocaine is a felony of the third degree, and, except as otherwise provided in this divi.sion, there is a

presumption for a prison term for the offense. If possession of cocaine is a felony of the third degree under this division
and if the offender two or more times previously has been convicted of or pleaded guilty to a felony drug abuse offense,

the court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the third degree.

(d) If the amount of the drug involved equals or exceeds twenty grams but is less than twenty-seven grams of

cocaine, possession of cocaine is a felony of the second degree, and the court shall impose as a mandatory prison terin

one of the prison terms prescribed for a felony of the second degree.

(e) If the amount of the drug involved equals or exceeds twenty-seven grams but is less than one hundred grams

of cocaine, possession of cocaine is a felony of the first degree, and the court shall impose as a mandatory prison term

one of the prison terms prescribed for a felony of the first degree.

(fj If the amount of'the drug involved equals or exceeds one hundred grams of cocaine, possession of cocaine is

a felony of the first degree, the offender is a major drug offender, and the court shall impose as a mandatory prisonterrn

the maxirnum prison term prescribed for a felony of the first degree.

(5) If the drug involved in the violation is L.S.D., whoever violates division (A) of this section is guilty of

possession of L.S.D. The penalty for the offense shall be determined as follows:

(a) Except as otherwise provided in division (C) (5) (b), (c), (d), (e), or (f) of this section, possession of L.S.D. is

a felony of the fifth degree, arid division (B) of section 2929.13 of the Revised Code applies in determining whether to

impose a prison term on the offender.

(b) If the amount of L.S.D. involved equals or exceeds teri unit doses but is less than fifty unit doses of L.S.D.
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in a solid form or equals or exceeds one gram but is less than five grams of L.S.D. in a liquid concentrate, liquid extract,

or liquid distillate form, possession of L.S.D. is a felony of the fourth degree, and division (C) of section 2929.13 of the
Revised Code applies in determining whether to impose a prison term on the offender.

(c) If the amount of L.S.D. involved equals or exceeds fifty unit doses, but is less than two hundred fifty unit

doses of L.S.D. in a solid form or equals or exceeds five grams but is less than twenty-five grams of L.S.D. in a liquid

concentrate, liquid extract, or liquid distillate form, possession of L.S.D. is a felony of the third degree, and there is a
presumption for a prison term for the offense.

(d) If the amount of L.S.D. involved equals or exceeds two hundred fifty unit doses but is less than one

thousand unit doses of L.S.D. in a solid form or equals or exceeds twenty-five grams but is less than one hurrdred grams

of L.S.D. in a liquid concentrate, liquid extract, or liquid distillate form, possession of L.S.D. is a felony of the second
degree, and the court shall impose as a rriandatory prison term one of the prison terms prescribed for a felony of the
second degree.

(e) If the amount of L.S.D. involved equals or exceeds one thousand unit doses but is less than five thousand
unit doses of L.S.D, in a solid form or equals or exceeds one hundred grams but is less than five hundred grams of

L.S.D. in a liquid concentrate, liquid extract, or liquid distillate form, possession of L.S.D. is a felony of the first degree,
and the court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the first degree.

(f) If the amount of L.S.D. involved equals or exceeds five thousand unit doses of L.S.D. in a solid form or

equals or exceeds five hundred grams of L.S.D. in a liquid concentrate, liquid extract, or liquid distillate form,

possession of L.S.D. is a felony of the first degree, the offender is a major drug offender, and the court shall impose as a
mandatory prison term the maximum prison term prescribed for a felony of the first degree.

(6) If the drug involved in the violation is heroin or a compound, mixture, preparation, or substance containing

heroin, whoever violates division (A) of this section is guilty of possession of heroin. The penalty for the offense shall
be determined as foliows:

(a) Except as otherwise provided in division (C) (6) (b), (c), (d), (e), or (f) of this section, possession of heroin is
a felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in deterrnining whether to
impose a prison term on the offender.

(b) If the amount of the drug involved equals or exceeds ten unit doses but is less than fifty unit doses or equals
or exceeds one gram but is less than five grams, possession of heroin is a felorry of the fourth degree, and division (C)
of section 2929.13 of the Revised Code applies in deterrnining whether to impose a prison term on the offender.

(c) If the amount of the drug involved equals or exceeds fifty unit doses but is less than one hundred unit doses

or equals or exceeds fi.ve grams but is less than ten grams, possession of heroin is a felony of the third degree, and there
is a presumption for a prison terrn for the offense.

(d) If the amount of the drug involved equals or exceeds one hundred unit doses but is less than five hundred
unit doses or equals or exceeds ten grams but is less than fifty grams, possession of heroin is a felony of the second
degree, and the court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the
second degree.

(e) If the amount of the drug involved equals or exceeds five hundred unit doses but is less than two thousand
five hundred unit doses or equals or exceeds fifty grams but is less than two hurrdred fifty grams, possession of heroin is

a felony of the first degree, and the court shall impose as a mandatory prison term one of the prison ternis prescribed for
a felony of the first degree.

(f) If the amount of the drug involved equals or exceeds two thousand five hundred unit doses or equals or
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exceeds two hundred fifty grams, possession of heroin is a felony of the first degree, the offender is a major drug

offender, and the court shall impose as a mandatory prison term the maximum prison term prescribed for a felony of the

first degree.

("l) If the drug involved in the violation is hashish or a compound, mixture, preparation, or substance containing

hashish, whoever violates division (A) of this section is guilty of possession of hasbish. The penalty for the offense shall

be determined as follows:

(a) Except as otherwise provided in division (C) (7) (b), (c), (d), (e), (f), or (g) of this section, possession of

hashish is a minor misdemeanor.

(b) If the arnount of the drug involved equals or exceeds five grams but is less than ten grams of hashish in a

solid form or equals or exceeds one gram but is less than two grarns of hasbish in a liquid concentrate, liquid extract, or

liquid distillate form, possession of hashish is a misdemeanor of the fourtli degree.

(c) If the amount of the drug involved equals or exceeds ten grams but is less than fifty grams of hashish in a
solid form or equals or exceeds two grams but is less than ten grams of hashish in a liquid coricentrate, liquid extract, or

liquid distillate form, possession of hashish is a felony of the fiftb degree, and division (B) of section 2929.13 of the

Revised Code applies in determining whether to impose a prison term on the offender.

(d) If the arnount of the drug involved equals or exceeds fifty grams but is less tharn two hundred fifty grams of

hashish in a solid forrn or equals or exceeds ten grams but is less than fifty grams of hashish in a liquid concentrate,

liquid extract, or liquid distillate form, possession of hashish is a felony of the third degree, and division (C) of section

2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender.

(e) If the amount of the drug involved equals or exceeds two hundred fifty grams but is less than one thousand

grams of hashish in a solid form or equals or exceeds fifty grams but is less than two hundred grams of hashish in a
liquid concentrate, liquid extract, or liquid distillate form, possession of hashish is a felony of the third degree, and there

is a presumption that a prison tern-i shall be imposed for the offense.

(f) If the amount of the drug involved equals or exceeds one thousand grams but is less than two thousand
grams of hashish in a solid form or equals or exceeds two hundred grams but is less than four hundred grains of hashish

in a liquid concentrate, liquid extract, or liquid distillate form, possession of hashish is a felony of the second degree,

and the court shall impose a mandatory prison term of five, six, seven, or eight years.

(g) If the amount of the drug involved equals or exceeds two thousand grams of hashish in a solid form or

equals or exceeds four hundred granns of hashish in a liquid concentrate, liquid extract, or liquid distillate form,
possession of hashish is a felony of the second degree, and the court shall impose as a mandatory prison term the

maximum prison term prescribed for a felony of the second degree.

(8) If the drug involved is a controlled substance analog or compound, mixture, preparation, or substance that

contains a controlled substance analog, whoever violates division (A) of this section is guilty of possession of a

controlled substance analog. The penalty for the offense shall be determined as follows:

(a) Except as otherwise provided in division (C) (8) (b), (c), (d), (e), or (f) of this section, possession of a

controlled substance analog is a felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code

applies in determining whether to impose a prison term on the offender.

(b) If the amount of the drug involved equals or exceeds ten grams but is less than twenty grams, possession of

a controlled substance analog is a felony of the fourtla degree, and there is a presumption for a prison term for the

offense.
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(c) If the amount of the drug involved equals or exceeds twenty grams but is less than thirty grams, possession

of a controlled substance analog is a felony of the third degree, and there is a presumption for a prison term for the

offense.

(d) If the amount of the drug involved equals or exceeds thirty gr-arns but is less than forty grams, possession of

a controlled substance analog is a felony of the second degree, and the court shall impose as a mandatory prison term

one of the prison terrns prescribed for a felony of the second degree.

(e) If the amount of the drug involved equals or exceeds forty grams but is less than fifty grams, possession of a

controlled substance analog is a felony of the first degree, and the court shall impose as a mandatory prison term one of

the prison terms prescribed for a felony of the first degree.

(f) If the amount of the drug involved equals or exceeds fifty grams, possession of a controlled substance analog

is a felony of the first degree, the offender is a major drug offender, and the court shall impose as a niandatory prison

term the inaximum prison term prescribed for a felony of the first degree.

(D) Arrest or conviction for a minor misdemeanor violation of this section does not constitute a criminal record and

need not be reported by the person so arrested or convicted in response to any inquiries about the person's criminal
record, including any inquiries contairied in any application for einployment, license, or other riglit or privilege, or made

in connection wittr the person's appearance as a witness.

(E) In addition to any prison term or jall term authorized or required by division (C) of this section and sections

2929.13, 2929.14, 2929.22, 2929.24, and 2929.25 of the Revised Code and in addition to any other sanction that is
imposed for the offense under this section, sections 2929.11 to 2929.18, or sections 2929.21 to 2929.28 of the Revised
Code, the court that sentences an offender who is convicted of or pleads guilty to a violation of division (A) of this

section shall do all of the following that are applicable regarding the offender;

(1) (a) If the violatiora is a felony of the first, second, or third degree, the court shall impose upon the offender the
mandatory fine specified for the offense under division (B) (1) of section 2929.18 of the Revised Code unless, as

specified in that division, the court deterinines that the offender is indigeiit.

(b) Notwithstanding any contraiy provision of section 3719.21 of the Revised Code, the clerk of the court shall
pay a mandatory fine or other fine imposed for a violation of this section pursuant to division (A) of section 2929.18 of
the Revised Code in accordance with andsubject to the requirements of division (F) of section 2925.03 of the Revised

Code. The agency that receives the fine shall use the fine as specified in division (F) of section 2925.03 of the Revised

Code.

(c) If a person is charged with a violation of this section that is a felony of the first, second, or third degree,

posts bail, and forfeits the bail, the clerk shall pay the forfeited bail pursuant to division (E) (1) (b) of this section as if it

were a rnandatory fine imposed under division (F) (1) (a) of this section.

(2) The court shall suspend for not less than six months or more than five years the offender's driver's or

commercial driver's license or permit.

(3) If the offender is a professionally licensed person, in addition to any other sanction imposed for a violation of

this section, the court immediately shall comply with section 2925.38 of the Revised Code.

(F) It is an affirmative defense, as provided in section 2901.05 of the Revised Code, to a charge of a fourth degree
felony violation under this section that the controlled substance that gave rise to the chaige is in an amount, is in a form,

is prepared, compounded, or mixed with substances that are not controlled substances in a manner, or is possessed
under any other circumstances, that indicate that the substance was possessed solely for personal use. Notwithstanding

any contraryprovision of this section, if, in accordance with section 2901.05 of the Revised Code, an accused who is
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charged with a fourth degree felony violation of division (C) (2), (4), (5), or (6) of this section sustains the burden of
going forward with evidence of and establishes by a preponderance of the evidence the affirmative defense described in
this divisiori, the accused may be prosecuted for and may plead guilty to or be convicted of a misdemeanor violation of

division (C) (2) of this section or a fifth degree felony violation of division (C) (4), (5), or (6) of this section respectively.

(G) When a person is charged with possessing a bulk amount or multiple of a bulk amount, division (E) of section

2925.03 of the Revised Code applies regarding the determination of the amount of the controlled substance involved at
the time of the offer[se.

(1-I) It is an affirmative defense to a charge of possession of a controlled substance analog under division (C) (8) of
this section that the person charged with violating that oAfense obtained, possessed, or used an item described in division
(HH) (2) (a), (b), or (c) of section 3719.01 of the Revised Code.
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§ 2929.11. Purposes of felony seritencing; discrimination prohibited

(A) A court that sentences an offender for a felony shall be guided by the overriding purposes of felony sentencing.
The overriding purposes of felony sentencing are to protect the public from future crime by the offender and others and

to punisli the offender using the minimum sanctions that the court determines accomplish those purposes without
imposing an unnecessary burden on state or local government resources. To achieve those purposes, the sentencing

court shall consider the need for incapacitating the offender, deterring the offender and others from future crime,

rehabilitating the offender, and making restitution to the victim of the offense, the public, or both.

(B) A sentence imposed for a felony shall be reasonably calculated to achieve the two overriding purposes of felony

sentencing set forth in division (A) of this section, commensurate with and not demeaning to the seriousness of the
offender`s conduct and its impact upon the victim, and consistent with sentences imposed for similar crimes committed

by similar offenders.

(C) A court that imposes a sentence upon an offender for a felony shall not base the sentence upon the race, ethnic

background, gender, or religion of the offender.
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§ 2929.12. Seriousness and recidivism factors

(A) Unless otherwise required by section 2929.13 or 2929.14 of the Revised Code, a court that imposes a sentence

under this chapter upon an offender for a felony has discretion to determine the niost effective way to comply with the
purposes and principles of sentencing set forth in section 2929.11 of the Revised Code. In exercising that discretion, the

court shall consider the factors set forth in divisions (B) and (C) of this section relating to the seriousness of the

conduct, the factors provided in divisions (T3) and (E) of this section relating to the likelihood of the offender's
recidivism, and the factors set forth in division (F) of this section pertaining to the offender's service in the armed forces

of the United States and, in addition, may consider any other factors that are relevant to achieving those purposes and

principles of sentencing.

(B) The sentericing court shall consider all of the following that apply regarding the offender, the offense, or the

victim, and any other relevant factors, as indicating that the offender's conduct is more serious than conduct normally

constituting the offense:

(1) The physical or mental injury suffered by the victim of the offense due to the conduct of the offender was

exacerbated because of the physical or mental condition or age of the victim.

(2) The victim of the offense suffered serious physical, psychological, or economic harm as a result of the

offense.

(3) The offender held a public office or position of trust in the community, and the offense related to that office or

position.

(4) The offender's occupation, elected office, or profession obliged the offender to prevent the offense or bring

others committing it to justice.

(5) The offender's professional reputation or occupation, elected office, or profession was used to facilitate the

offense or is likely to influence the future conduct of others.

(6) `T'he offender's relationship with the victim facilitated the offense.

(7) The offender committed the offense for hire or as a part of an organized criminal activity.
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(8) In committing the offense, the offender was motivated by prejudice based on race, ethnic background, gender,

sexual orientation, or religion.

(9) If the offense is a violation of section 2919.25 or a violation of section 2903.11, 2903.12, or 2903.13 of the
Revised Code involving a person who was a family or household member at the time of the violation, the offender
committed the offense in the vicinity of one or more children who are not victims of the offense, and the offender or the

victini of the offense is a parent, guardian, custodian, or person in loco parentis of one or more of those children.

(C) The sentencing court shall consider all of the following that apply regarding the offender, the offense, or the
victim, and any other relevant factors, as indicating that the offender's conduct is less serious than conduct normally

constitiiting the offense:

(1) The victim induced or facilitated the offense.

(2) In committing the offense, the offender acted under strong provocation.

(3) In committing the offense, the offender did riot cause or expect to cause physical harm to any person or

property.

(4) There are substantial grounds to mitigate the offender's conduct, although the grounds are not enough to

constitute a defense.

(D) The sentencing court shall consider all of the followi.:ng that apply regarding the offender, and any other

relevant factors, as factors indicating that the offender is likely to conunit future crimes:

(1) At the time of conimitting the offense, the offender was under release from confinement before trial or
sentencing, under a. sanction imposed pursuant to section 2929. ] 6, 2929.17, or 2929.18 of the Revised Code, or under
post-release control pursuant to section 2967.28 or any other provision of the Revised Code f'or an earlier offense or had

been unfavorably terminated from post-rel.ease control for. a prior offense pursuant to division (B) of section 2967.16 or

section 2929.141 of the Revised Code.

(2) The offender previously was adjudicated a delinquent child pursuant to Chapter 2151. of the Revised Code
prior to January 1, 2002, or pursuant to Chapter 2152. of the Revised Code, or the offender has a history of criminal

convictions.

(3) The offender has not been rehabilitated to a satisfactory degree after previously being adjudicated a delinquent
child pursuant to Chapter 2151. of the Revised Code prior to January 1, 2002, or pursuant to Chapter 2152. of the

Revised Code, or the offender has not responded favorably to sanctions previously imposed for criminal convictions.

(4) The offender has demonstrated a pattern of drug or alcohol abuse that is related to the offense, and the

offender refuses to acknowledge that the offender has demonstrated that pattern, or the offender refuses treatment for

the drug or alcohol abuse.

(5) The offender shows no genuine remorse for the offense.

(E) The sentencing court shall consider all of the following that apply regarding the offender, and any other
relevant factors, as factors indicating that the offender is not lik.ely to commit future crimes:

(1) Prior to committing the offense, the offender had not been adjudicated a delinquent child.

(2) Prior to committing the offense, the offender had not been convicted of or pleaded guilty to a criminal offense.

(3) Prior to committing the offense, the offender had led a law-abiding life for a significant number of years.
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(4) The offense was committed under circumstances not likely to recur.

(5) The offender shows genuine remorse for the offense.

Page 3

(F) The sentencing court shall consider the offender's military service record and whether the offender has an

emotional, inental, or physical condition that is traceable to the offender's service in the armed forces of the United
States and that was a contributing factor in the offender's commission of the offense or offenses.
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§ 2929.13. Guidance by degree of feloriy; monitoring of sexually oriented offenders by global positioning device

(A) Except as provided in division (E), (F), or (G) of this section and unless a specific sanction is required to be
imposed or is precluded from being imposed pursuant to law, a court that imposes a sentence upon an offender for a

felony may inipose any sanction or combination of sanctions on the offender that are provided in sections 2929.14 to
2929.18 of the Revised Code.

If the offender is eligible to be seirtenced to community control sanctions, the court shall consider the
appropriateness of imposing a financial sanction pursuant to section 2929.18 of the Revised Code or a sanction of

community service pursuant to section 2929.17 of the Revised Code as the sole sanction for the offense. Except as
otherwise provided in this division, if the court is required to impose a mandatory prison term for the offense for which

sentence is being imposed, the court also shall impose any financial sanction pursuant to section 2929.18 of the Revised
Code that is required for the offense and may impose any odier financial sanction pursuant to that section but may not

impose any additional sanction or combination of sanctions under section 2929.16 or 2929.17 of the Revised Code.

If the offender is being seritenced for a fourth degree felony OVI offense or for a third degree felony OVI affense,
in addition to the mandatory term of local incarceration or the mandatory prison term required for the offense by

division (G) (1) or (2) of this section, the court shall impose upon the offender a mandatory fine in accordance with
division (B) (3) of section 2929.18 of the Revised Code and rnay impose whichever of the following is applicable:

(1) For a fourth degree felony OVI offense for which sentence is imposed under division (G) (1) of this section, an
additional comrnunity control sanction or combination of community control sanctions under section 2929.16 or
2929.17 of the Revised Code. If the court imposes upon the offender a community control sanction and the offender

violates any condition of the community control sanction, the court may take any action prescribed in division (B) of
section 2929.15 of the Revised Code relative to the offender, including imposing a prison term on the offender pursuant
to that division.

(2) For a third or fourth degree felony OVI offense for which sentence is imposed under division (G) (2) of this
section, an additional prison term as described in division (B) (4) of section 2929.14 of the Revised Code or a
community control sanction as described in division (G) (2) of this section.

(B) (1) (a) Except as provided in division (B) (1) (b) of this section, if an offender is convicted of or pleads guilty to
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a felony of the fourtb or fifth degree that is not an offense of violence or that is a qualifying assault offense, the court

shall sentence the offender to a community control sanction of at least one year's duration if all of the following apply:

(i) The offender previously has not been convicted of or pleaded guilty to a felony offense.

(ii) The most serious charge against the offender at the time of sentencing is a felony of the fourtli or fiftla

degree.

(iii) If the court made a request of the department of rehabilitation and correction pursuant to division

(B) (1) (c) of this section, the departrnent, within the forty-five-day period specified in that division, provided the court

with the names of, contact information for, and program details of one or more community control sanctions of at least

one year's duration that are available for persons sentenced by the court.

(iv) The offender previously has not been convicted of or pleaded guilty to a misdemeanor offense of violence

that the offerider committed within two years prior to the offense for which senterice is being imposed.

(b) The court has discretion to impose a prison term upon an offender who is convicted of or pleads guilty to a

felony of the fourth or fifth degree that is not an offense of violence or that is a qualifying assault offense if any of the

following apply:

(i) The offender committed the offense while having a firearm on or about the offender's person or under the

offender's control.

(ii) If the offense is a qualifying assault offense, the offender caused serious physical harm to another person

wliile committing the offense, and, if the offense is not a qualifying assault offense, the offender caused physical harm

to another person while committing the offense.

(iii) The offender violated a term of the conditions of bond as set by the court.

(iv) The court made a request of the department of rehabilitation and correction pursuant to division (B) (1) (c)

of this section. and the department, within the forty-five-day period specified in that division, did not provide the court
with the name of, contact information for, and program details of any community control sanction of at least one year's

duration that is available for persons sentenced by the court.

(v) The offense is a sex offense that is a fourth or fifth degree felony violation of' any provision of Chapter

2907, of the Revised Code.

(vi) In committing the offense, the offender attempted to cause or made an actual threat of physical harm to a

person witb a deadly weapon.

(vii) In committing the offense, the offender attempted to cause or made an actual threat of physical harm to a

person, and the offender previously was convicted of an offense that caused physical hacm to a person.

(viii) The offender held a public office or position of trust, and the offense related to that office or position;

the offender's position obliged the offender to prevent the offense or to bring those committing it to justice; or the

offender's professional reputation or position facilitated the offense or was likely to influence the future conduct of

others.

(ix) The offender committed the offense for hire or as part of an organized criminal activity.

(x) The offender at the time of the offense was serving, or the offender previously had served, a prison term.

(xi) The offender committed the offense while under a community control sanction, while on probation, or
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while released from custody on a bond or personal recognizance.

(c) If a court that is sentencing an offender who is convicted of or pleads guilty to a felony of the fourth or fifth

degree that is not an offense of vsolertce or that is a qualifying assault offense believes that no comniunity control

sanctions are available for its use that, if imposed on the offender, will adequately fulfill the overriding principles and
purposes of sentencing, the court shall contact the department of rehabilitation and correction and ask t.he department to

provide the court with the names of, contact information for, and program details of one or more community control
sanctions of at least one year's duration that are available for persons sentenced by the court. Not later than forty-five
days after receipt of a request from a court under this division, the department shall provide the court with the nanies of,
contact information for, and program details of one or more community control sanctions of at least one year's duration

that are available for persons sentericed by the court, if any. Upon making a request under this division tl-iat relates to a
particular offender, a court shall defer sentencing of that offender until it receives from the department the names of,

contact information for, and progratn details of one or more community control sanctions of at least one year's duration

that are available for persons sentenced by the court or for forty-five days, whichever is the earlier.

If the department provides the court with the names of, contact inforinat.ion for, and program details of one or

more community control sanctions of at least one year's duration that are available for persons sentenced by the court

within the forty-five-day period specified in this division, the court shall impose upon the offender a community control

sanction under division (B) (1) (a) of this section, except that the court may impose a prison term under division
(B) (1) (b) of this section if a factor described in division (B) (1) (b) (i) or (ii) of this section applies. If the department does

not provide the court with the names of, contact information for, and program details of one or more community control

sanctions of at least one year's duration that are available for persons sentenced by the court within the forty-five-day
period specified in this division, the court may impose upon the offender a prison term under division (B) (1) (b) (iv) of

this section.

(d) A sentencing court may impose an additional penalty under division (B) of section 2929.15 of the Revised

Code upon an offender sentenced to a community control sanction under division (B) (1) (a) of this section if the

offender violates the conditions of the community control sanction, violates a law, or leaves the state without the

permission of the court or the offender's probation officer.

(2) If division (B) (1) of this section does not apply, except as provided in division (E), (F), or (C) of this section,

in determining whether to impose a prison term as a sanctiori for a felony of the fourth or fifth degree, the sentencing
court shall comply with the purposes and principles of sentencing under section 2929.11 of the Revised Code and with

section 2929.12 of the Revised Code.

(C) Except as provided in division (D), (E), (F), or (G) of this section, in determining whether to impose a prison

term as a sanction for a felony of the third degree or a felony drug offense that is a violation of a provision of Chapter

2925. of the Revised Code and that is specified as being subject to this division for purposes of senterrcing, the

sentencing court shall comply with the purposes and principles of sentencing under section 2929.11 of the Revised

Code and with section 2929.12 of the Revised Code.

(D) (1) Except as provided in division (E) or (F) of this section, for a felony of the first or second degree, for a

felony drug offense that is a violation of any provision of Chapter 2925., 3719., or 4729. of the Revised Code for which

a presumption in favor of a prison term is specified as being applicable, and for a violation of division (A) (4) or (B) of
section 2907.05 of the Revised Code for which a presumption in favor of a prison term is specified as being applicable,

it is presumed that a prison term is necessary in order to comply with the purposes and principles of sentencing under
section 2929.11 of the Revised Code. Division (D) (2) of this section does not apply to a presumption established under

this division for a violation of division (A) (4) of section 2907.05 of the Revised Code.

(2) Notwithstanding the presumption established under division (D) (1) of this section for the offenses listed in

that division other than a violation of division (A) (4) or (B) of section 2907.05 of the Revised Code, the sentencing
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court may impose a comrnunity control sanction or a combination of community control sanctions instead of a prison
term on an offender for a felony of the first or second degree or for a felony drug offense that is a violation of any

provision of Chapter 2925., 3719., or 4729. of the Revised Code for which a presumption in favor of a prison term is
specified as being applicable if it makes both of the following findings:

(a) A cornrnunity control sanction or a combination of community control sanctions would adequately puni.sh
the offender and protect the public from future crime, because the applicable factors under section 2929.12 of the

Revised Code indicating a lesser likelihood of recidivism outweigh the applicable factors under that section indicating a
greater likelihood of recidivism.

(b) A community control sanction or a combination of cornmunity control sanctions would riot dernean the
seriousness of the offerrse, because one or more factors under section 2929.12 of the Revised Code that indicate that the

offender's conduct was less serious than conduct normally constituting the offense are applicable, and they outweigh the
applicable factors under that section that indicate that the offender's conduct was more serious than conduct normally

constittiting the offense.

(E) (1) Except as provided in division (F) of this section, for any drug offense that is a violation of any provision of
Chapter 2925. of the Revised Code and thatis a felony of the third, fourth, or fifth degree, the applicability of a
presumption under division (D) of this section in favor of a prison term or of division (B) or (C) of this section in

detennining whether to impose a prison term for theoffense shall be determined as specified in section 2925.02,
2925.03, 2925.04, 2925.05, 2925.06, 2925.11, 2925.13, 2925.22, 2925.23, 2925.36, or 2925.37 of the Revised Code,

whichever is applicable regarding the violation.

(2) If an offender who was convicted of or pleaded guilty to a felony violates the conditions of a community

control sanction imposed for the offense solely by reason of producing positive results on a drug test, the court, as
punishment for the violatiori of the sanction, sllall not order that ttre offender be imprisoned unless the court deterrnines

on the record either of the following:

(a) 'The offender had been ordered as a sanction for the felony to participate in a drug treatment program, in a
drug education program, or in narcotics anonymious or a similar program, and the offender contiiiued to use illegal drugs

after a reasonable period of participatiori in the program.

(b) The imprisonment of the offender for the violation is consistent with the purposes and principles of
sentencing set forth in section 2929:15 of the Revised Code.

(3) A court that sentences an offender for a drug abuse offense that is a felony of the tliird, fourth, or fifth degree
may require that the offeader be assessed by a properly credentialed professional within a specified period of time. The
court shall require the professional to file a written assessment of the offender with the court. If the offender is eligible

for a community control sanction and after considering the written assessment, the court may impose a community
control sanction that includes treatment and recovery support services authorized by section 3793.02 of the Revised
Code. If the court imposes treatment and recovery support services as a community control sanction, the court shall
direct the level and type of treatment and recovery support services after considering the assessment and

recommendation of treatment and recovery support services providers.

(F) Notwithstanding divisions (A) to (E) of this section, the court shall impose a prison term or terms under
sections 2929.02 to 2929.06, section 2929.14, section 2929.142, or section 2971.03 of the Revised Code and except as
specifically provided in secti_on 2929.20, divisions (C) to (I) of section 2967.19, or section 2967.191 of the Revised

Code or when parole is authorized for the offense under section 2967. 1.3 of the Revised Code shall not reduce the term

or terms pursuant to section 2929.20, section 2967.19, section 2967.193, or any other provision of Chapter 2967. or

Chapter 5120. of the Revised Code for any of the following offenses:

(1) Aggravated murder when death is not imposed or murder:
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(2) Any rape, regardless of whether force was involved and regardless of the age of the victim, or an attempt to

commit rape if, had the offender completed the rape that was attempted, the offender would have been guilty of a
violation of division (A) (1) (b) of section 2907.02 of the Revised Code and would be sentenced under section 2971.03 of

the Revised Code;

(3) Gross sexual imposition or sexual battery, if the victim is less tha_n thzrteen years of age and if any of the

following applies:

(a) Regarding gross sexual imposition, the offender previously was convicted of or pleaded guilty to rape, the

former offense of felonious sexual penetration, gross sexual imposition, or sexual battery, and the victim of ttie previous

offense was less than thirteen years of age;

(b) Regarding gross sexual imposition, the offense was committed on or after August 3, 2006, and evidence

other than the testimony of the victim was admitted in the case corroborating the violation:

(c) Regarding sexual battery, either of the following applies:

(i) The offense was committed prior to August 3, 2006, the offender previously was convicted of or pleaded

guilty to rape, the former offense of felonious sexual. penetration, or sexual battery, and the victim of the previous

offense was less than thirteen years of age.

(ii) The offense was committed on or after August 3, 2006.

(4) A felony violation of section 2903.04, 2903.06, 2903.08, 2903.11, 2903.12, 2903.13, 2905.32, or 2907.07 of

the Revised Code if the section requires the imposition of a prisori term;

(5) A first, second, or third degree felony drug offense for which section 2925.02, 2925.03, 2925.04, 2925.05,

2925.06, 2925.11, 2925.13, 2925.22, 2925.23, 2925.36, 2925.37, 3719.99, or 4729.99 of the Revised Code, whichever

is applicable regarding the violation, requires the imposition of a mandatory prison term;

(6) Any offense that is a first or second degree felony and that is rrot set forth in division (F) (1), (2), (3), or (4) of

this section, if the offender previously was convicted of or pleaded guilty to aggravated murder, murder, any first or

second degree felony, or an offense under an existing or former law of this state, another state, or the United States that

is or was substantially equivalent to one of those offenses;

(7) Any offense that is a third degree felonv and either is a violation of section 2903.04 of the Revised Code or an

attempt to commit a felony of the second degree that is an offense of violence and involved an attempt to cause serious
plrysical harm to a person or that resulted in serious physical harm to a person if the offender previously was convicted

of or pleaded guilty to any of the following offenses:

(a) Aggravated murder, murder, involuntary manslaughter, rape, felonious sexual penetration as it existed under

section 2907.12 of the Revised Code prior to September 3, 1996, a felony of the first or second degree that resulted in
the death of a person or in physical harm to a person, or complicity in or an attempt to commit any of those offenses;

(b) An offense under an existing or former law of this state, another state, or the United States that is or was

substantially equivalent to an offense listed in division (F) (7) (a) of this section that resulted in the death of a person or

in physical harm to a person.

(8) Any offense, other than a violation of section 2923.12 of the Revised Code, that is a felony, if the offender
had a firearm on or about the offender's person or under the offender's control while committirrg the felony, with respect

to a portion of the seritence imposed pursuant to division (B) (1) (a) of section 2929.14 of the Revised Code for having

the firearm;
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(9) Any offense of violence that is a felony, if the offender wore or carried body armor while committing the

felony offense of violence, with respect to the portion of the sentence imposed pursuant to division (B) (1) (d) of section

2929.14 of the Revised Code for wearing or carrying the body armor;

(10) Corrupt activity in violation of section 2923.32 of the Revised Code when the most serious offense in the

pattern of corrupt activity that is the basis of the offense is a felony of the first degree;

(11) Any violent sex offense or designated homicide, assault, or kidnapping offense if, in relation to that offense,

the offender is adjudicated a sexually violent predator;

(12) A violation of division (A) (1) or (2) of section 2921.36 of the Revised Code, or a violation of division (C) of

that section involving an item listed in division (A) (1) or (2) of that section, if the offender is an officer or employee of

the department of rehabilitation and correction;

(13) A violation of division (A) (1) or (2) of sectiori 2903.06 of the Revised Code if the victim of the offense is a

peace officer, as defined in section 2935.01 of the Revised Code, or an investigator of the bureau of cririiinal

identification and investigation, as defined in section 2903.11 of the Revised Code, with respect to the portion of the

seritence imposed pursuant to division (B) (5) of section 2929.14 of the Revised Code;

(14) A violation of division (A) (1) or (2) of section 2903.06 of the Revised Code if the offender has been

convicted of or pleaded guilty to three or more violations of division (A) or (B) of section 4511.19 of the Revised Code

or an equivalent offense, as defined in section 2941.1415 of the Revised Code, or three or more violations of any
combination of those divisions and offenses, with respect to the portion of the sentence imposed pursuant to divisian

(B) (6) of section 2929.14 of the Revised Code;

(15) Kidnapping, in the circumstances specified in section 2971.03 of the Revised Code and when no other

provision of division (F) of this section applies;

(16) Kidnapping, abduction, compelling prostitutiorr, promoting prostitution, engaging in a pattern of corrupt
activity, illegal use of a minor in a nudity-oriented material or performance in violation of division (A) (1) or (2) of

section 2907.323 of the Revised Code, or endangering children in violation of division (B) (1), (2), (3), (4), or (5) of
section 2919.22 of the Revised Code, if the offender is convicted of or pleads guilty to a specification as described in

section 2941.1422 of the Revised Code that was included in the indictment, count in the indictment, or information

charging the offense;

(17) A felony violation of division (A) or (B) of section 2919.25 of the Revised Code if division (D) (3), (4), or

(5) of that section, and division (D) (6) of that section, require the irnposition of a prison term;

(18) A felony violation of section 2903.11, 2903.12, or 2903.13 of the Revised Code, if the victim of the offense
was a woman that the offender knew was pregnant at the time of the violatiori, with respect to a portion of the sentence

imposed pursuant to division (B) (8) of section 2929.14 of the Revised Code.

(G) Notwithstanding divisions (A) to (E) of this section, if an offender is being sentenced for a fourth degree felony

OVI offense or for a third degree felony OVI offense, the court shall impose upon the offender a mandatory term of

local incarceration or a mandatory prison term in accordance with the followirig:

(1) If the offender is being sentenced for a fourth degree felony OVI offense and if the offender has not been
convicted of and has not pleaded guilty to a specification of the type described in section 2941.1413 of the Revised
Code, the court may impose upon the offender a mandatory term of local incarceration of sixty days or one hundred

twenty i3ays as specified in division (G) (1) (d) of section 4511.19 of the Revised Code. The court shall not reduce the

term pursuant to section 2929.20, 2967.193, or any other provision of the Revised Code. The court that imposes a

mandatory term of local incarceration under this division shall specify whether the term is to be served in ajail, a
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comtnunity-based correctional facility, a halfway house, or an alternative residential facility, and the offender shall

serve the term in the type of facility specified by the court. A mandatory term of local incarceration imposed under
division (G) (1) of tlris section is not subject to any other Revised Code provision that pertains to a prison term except as

provided in division (A) (1) of this section.

(2) If the offender is being sentenced for a third degree felony OVI offense, or if the offender is being sentenced

for a fourth degree felony OVI offense and the court does not impose a mandatory term of Jocal incarceration under

division (G) (1) of this section, the court shall impose upon the offender a mandatory prison term of one, two, three,
four, or five years if the offender also is convicted of or also pleads guilty to a specification of the type described in

section 2941.1413 of the Revised Code or shall impose upon the offender a mandatory prison term of sixty days or one

hundred twenty days as specified in division (G) (1) (d) or (e) of section 4511.19 of the Revised Code if the offender has
not been convicted of and has not pleaded guilty to a specification of that type. Subject to divisioris (C) to (I) of section

2967.19 of the Revised Code, the court shall not reduce the term pursuant to section 2929.20, 2967.19, 2967.193, or any

other provision of the Revised Code. The offender shall serve the one-, two-, three-, four-, or five-year mandatory
prison term consecutively to and prior to the prison term imposed for the underlying offense and consecutively to any

other mandatoiy prison term imposed in relation to the offense. In no case shall an offender who once has been
sentenced to a mandatory term of local incarceration pursuant to division (G) (1) of this section for a fourth degree
felony OVI offense be sentenced to another mandatory term of local incarceration under that division for any violation

of division (A) of section 4511.19 of the Revised Code, In addition to the mandatory prison term described in division

(G) (2) of this section, the court may sentence the offender to a community control sanction under section 2929.16 or
2929.17 of the Revised Code, but the offender shall serve the prison term prior to serving the community control
sanction. The department of rehabilitation and correction may place an offender sentenced to a mandatory prison term
under this division in an intensive program prison established pursuant to section 5120.033 of the Revised Code if the

department gave the sentencing judge prior notice of its intent to place the offender in an intensive program prison

established under that section and if the judge did not notify the department that the judge disapproved the placement.
Upon the establishment of the initial intensive program prison pursuant to section 5120.033 of the Revised Code that is
privately operated and managed by a contractor pursuant to a contract entered into under section 9.06 of the Revised

Code, both of the following apply:

(a) The department of rehabilitation and correction shall make a reasonable effort to ensure that a sufficient

number of offenders sentenced to a mandatory prison tertn under this divisiorz are placed in the privately operated and

managed prison so that the privately operated and managed prison has full occupancy.

(b) Unless the privately operated and managed prison has full occupancy, the department of rehabilitation and

correction shall not place any offender sentenced to a mandatory prison term under this division in any intensive

program prison established pursuant to section 5120.033 of the Revised Code other than the privately operated and

managed prison.

(H) If an offender is being sentenced for a sexually oriented offense or child-victim oriented offense that is a felony

committed on or after January 1, 1997, the judge shall require the offender to submit to a DNA specimen collection

procedure pursuant to section 2901.07 of the Revised Code.

(1) If an offender is being sentenced for a sexually oriented offense or a child-victim oriented offense conunitted on

or after January 1, 1997, the judge shall include in the sentence a summary of the offender's duties imposed under
sections 2950.04, 2950.041, 2950,05, and 2950.06 of the Revised Code and the duration of the duties. The judge shall

inform the offender, at the time of sentencing, of those duties and of their duration. If required under division (A) (2) of
section 2950.03 of the Revised Code, the judge shall perform the duties specified in that section, or, if required under

division (A) (6) of section 2950.03 of the Revised Code, the judge shall perfDrm the duties specified in that division.

(j) (1) Except as provided in divisiori (J) (2) of this section, when considering sentencing factors under this section

in relation to an offender who is convicted of or pleads guilty to an attempt to cominit an offense in violation of section
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2923.02 of the Revised Code, the sentencing court shall consider the factors applicable to the felony category of the
violation of section 2923.02 of the Revised Code instead of the factors applicable to the felony category of the offense
attempted.

(2) When considering sentencing factors under this section in relation to an offender who is convicted of or
pleads guilty to an attempt to commit a drug abuse offense for which the penalty is determined by the amount or
number of unit doses of the cor.trolled substance involved in the drug abuse offense, the sentencing court shall consider
the factors applicable to the felony category that the drug abuse offense attempted would be if that drug abuse offense
had been committed and had involved an amount or number of unit doses of the controlled substance that is within the

next lower range of controlled substance amounts than was involved in the attempt.

(K) As used in this section:

(1) "Drug abuse offense" has the same meaning as in section 2925.01 of the Revised Code.

(2) "Qu.alifying assault offense" means a violation of section 2903.13 of the Revised Code for which the penalty
provision in division (C) (7) (b) or (C) ($) (b) of that section applies.

(L) At the time of sentencing an offender for anv sexually oriented offense, if the offender is a tier III sex
offender/child-victim offender relative to that offense and the offender does not serve a prison term or jaii term, the

court may require that the offender he monitored by means of a global positioning device. If the court requires such
monitoring, the cost of monitoring shall be borne by the offender. If the offender is indigent, the cost of compliance
shall be paid by the crime victims reparations fund.
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§ 2929.14. Basic prison terms

(A) Except as provided in division (I3)(1), (I3)(2), (B) (3), (B)(4-), (B) (5), (B) (6), (B) (7), (B) (8), (E), (G); (H), or (J) of
txtis section or in division (D) (6) of section 2919.25 of the Revised Code and except in relation to an offense for which a
sentence of death or life imprisonment is to be imposed, if the court imposing a sentence upon an offender for a felony

elects or is required to impose a prison term on the offender pursuant to this chapter, the court shall impose a definite

prison term that shall be one of the following:

(1) For a felony of the first degree, the prison term shall be three, four, five, six, seven, eight, nine, ten, or eleven

years.

(2) For a felony of the second degree, the prison term shall be two, three, four, five, six, seven, or eight years.

(3) (a) For a felony of the third degree that is a violation of section 2903.06, 2903.08, 2907.03, 2907.04, or
2907.05 of the Revised Code or that is a violation of section 2911.02 or 2911.12 of the Revised Code if the offender
previously has been convicted of or pleaded guilty in two or more separate proceedings to two or more violations of

section 2911.01, 2911.02, 2911.11, or 2911.12 of the Revised Code, the prison term sliall be twelve, eighteen,

twenty-four, thirty, thirty-six, forty-two, forty-eight, fifty-four, or sixty months.

(b) For a felony of the third degree that is not an offense for which division (A) (3) (a) of this section applies, the

prison term shall be nine, twelve, eighteen, twenty-four, thirty, or thirty-six months.

(4) For a felony of the fourth degree, the prison term shall be six, seven, eight, nine, ten, eleven, twelve, thirteen,

fourteen, fifteen, sixteen, seventeen, or eighteen months.

(5) For a felony of the fifth degree, the prison term shall be six, seven, eight, nine, ten, eleven, or twelve months.

(B) (1) (a) Except as provided in division (B) (1) (e) of this section, if an offender who is convicted of or pleads
guilty to a felony also is convicted of or pleads guilty to a specification of the type described in section 2941.141,
2941.144, or 2941.145 of the Revised Code, the court shall impose on the offender one of the following prison terms:

(i) A prison term of six years if the specification is of the type described in section 2941.144 of the Revised

Code that charges the offender with having a firearm that is an automatic firearm or that was equipped with a firearm
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muffler or silencer on or about the offender s person or under the offender's control while committing the felony;

(ii) A prison term of three years if the specification is of the type described in section 2941.145 of the Revised

Code that charges the offender with having a firearm on or about the offender's person or under the offender's control
while committing ihe offense and displaying the firearm, brandishing the firearm, indicating that the offender possessed

the firearm, or using it to facilitate the offense;

(fii) A prison term of one year if the specification is of the type described in section 2941.141 of the Revised

Code that charges the offender with having a firearm on or about the offender's person or under the offender's control

while cornmitting the felony.

(b) If a court imposes a prison term on an offender under division ($)(1) (a) of this sectiori, the prison terin shall

not be reduced pursuant to section 2967,19, section 2929.20, section 2967.193, or any other provision of Chapter 2967.
or Chapter 5120, of the Revised Code. Except as provided in division (B) (1) (g) of this section, a court shall not impose

more than one prison term on an offender under division (B) (1) (a) of this section for felonies committed as part of the

same act or transaction.

(c) Except as provided in division (B) (1) (e) of this section, if an offender who is convicted of or pleads guilty to

a violation of section 2923.161 of the Revised Code or to a felony that includes, as an essential element, purposely or

knowingly causing or attempting to cause the death of or physical harm to another, also is convicted of or pleads guilty

to a specificaiion of the type described in section 2941.146 of the Revised Code that charges the offender with
cornmitting the offense by discharging a firearm from a motor vehicle other than a manufactured liome, the court, after
imposing a prison term on the offender for the violation of section 2923.161 of the Revised Code or for the other felony

offense under division (A), (B) (2), or (B) (3) of this section, shall impose an additional prison term of five years upon

the offender that shall not be reduced pursuant to section 2929.20, section 2967.19, section 2967.193, or any other
provision of Chapter 2967. or Chapter 5120. of the Revised Code. A court shall not impose more than one additional

prison term on an offender under division (B) (1) (c) of this section for felonies committed as part of the same act or
transaction. If a court imposes an additional prison term on an offender under division (B) (1) (c) of this section relative
to an offense, the court also shall impose a prison term under division (B) (1) (a) of this section relative to the, same

offense, provided the criteria specified in that division for imposing an additional prison term are satisfied relative to the

off'ender and the offense.

(d) If an offender who is convicted of or pleads guilty to an offense of violence that is a felony also is convicted

of or pleads guilty to a specification of the type described in section 2941.1411 of the Revised Code that charges the
offender with wearirig or carrying body armor while committing the felony offense of violence, the court shall impose

on the offender a prison terrn of two years. The prison term so imposed, subject to divisions (C) to (I) of section
2967.19 of the Revised Code, shall not be reduced pursuant to section 2929.20, section 2967.19, section 2967.193, or

any other provision of Chapter 2967. or Chapter 5120. of the Revised Code. A court shall riot impose more than one

prison term on an offender under division (B) (1) (d) of this section for felonies committed as part of the same act or
transaction. If a court imposes an additional prison term under division (B) (1) (a) or (c) of this section, the court is not

precluded from imposing an additforial prison term under division (B) (1) (d) of this section.

(e) The court shall not impose any of the prison terms described in division (B) (1) (a) of this section or any of

the additional prison terms described in division (B) (1) (c) of this section upon an offender for a violation of section
2923.12 or 2923.123 of the Revised Code. The court shall not impose any of the prison terms described in division

(B) (1) (a) or (b) of this section upon an offender for a violation of section 2923.122 that involves a deadly weapon that is

a firearm other than a dangerous ordnance, section 2923.16, or section 2923.121 of the Revised Code. The court shall
not impose any of the prison terms described in division (B) (1) (a) of this section or any of the additional prison terms

described in division (B) (1) (c) of this section upon an offender for a violation of section 2923.13 of the Revised Code

unless all of the following apply:
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(i) The offender previously has been convicted of aggravated murder, murder, or any felony of the first or

second degree.

(ii) Less than five years have passed since the offender was released from prison or post-release control,

whichever is later, for the prior offense.

(f) If an offender is convicted of or pleads guilty to a felony that includes, as an essential element, causing or
attempting to cause the death of or physical harrn to another and also is convicted of or pleads guilty to a specification

of the type described in section 2941.1412 of the I2evised Code that charges the offender with cornmitting the offense
by discharging a firearm at a peace officer as defined in section 2935.01 of the Revised Code or a corrections officer, as

defined in section 2941.1412 of the Revised Code, the court, after imposing a prison term on the offender for the felony

offense under division (A), (B)(i), or (B) (3) of this section, shall impose an additional prison term of seven years upon
the offender that shall not be reduced pursuant to section 2929.20, section 2967.19, section 2967.193, or any other
provision of Chapter 2967. or Chapter 5120. of the Revised Code. If an offender is convicted of or pleads guilty to two

or more felonies that include, as an essential element, causing or atternpting to cause the death or physical harm to
another and also is convicted of or pleads guilty to a specification of the type described under division (B) (1) (f) of this
section in connection with two or more of the felonies of which the offender is convicted or to which the offender
pleads guilty, the serttencing court shall impose on the offender the prison term specified under division (B) (1) (i) of t:his

section for each of two of the specifications of which the offender is convicted or to which the offender pleads guilty

and, in its discretion, also may impose on the offender the prison term specified under that division for any or all of the

remaining specifications. If a court imposes an additional prison term on an offender under division (B) (1) (f) of this

section relative to an offense, the court shall not impose a prison term under division (B) (1) (a) or (c) of this section

relative to the same offense.

(g) If an offender is convicted of or pleads guilty to two or more felonies, if one or rnore of those felonies are

aggravated murder, murder, attempted aggravated murder, attempted murder, aggravated robbery, felonious assault, or
rape, and if the offender is convicted of or pleads guilty to a specification of the type described under division (B) (1) (a)

of this section in connection with two or more of the felonies, the sentencing court shall impose on the offender the

prison term specified under division (B) (1) (a) of this section for each of the two most serious specifications of which
the offender is convicted or to wliich the offender pleads guilty and, in its discretion, also may impose on the offender

the prison term specified under that division for any or all of the remaining specifications.

(2) (a) If division (B) (2) (b) of this sectiorl does not apply, the court may iznpose on an offender, in addition to the

longest prison term authorized or required for the offense, an additional definite prison terni of one, two, three, four,

five, six, seven, eight, nine, or ten years if all of the following criteria are met:

(i) The offender is convicted of or pleads guilty to a specification of the type described in section 2941.149 of

the Revised Code that the offender is a repeat violent offender.

(ii) The offense of which the offender currently is convicted or to which the offender currently pleads guilty is

aggravated murder and the court does not impose a sentence of death or life imprisonment without parole, murder,
terrorism and the court does not impose a sentence of life imprisonment without parole, any felony of the first degree

that is an offense of violence and the court does not impose a sentence of life imprisonment without parole, or any
felony of the second degree that is an offense of violence and the trier of fact finds that the offense involved an attempt

to cause or a threat to cause serious physical harm to a person or resulted in serious physical harm to a person.

(iii) The court imposes the longest prison term for the offense that is not life imprisonment without parole.

(iv) The court finds that the prison terms imposed pursuant to division (B) (2) (a) (iii) of this section and, if

applicable, division (B) (1) or (3) of this section are inadequate to punish the offender and protect the public from future

crime, because the applicable factors under section 2929.12 of the Revised Code indicating a greater likelihood of
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recidivism outweigh the applicable factors under that section indicating a lesser likelihood of recidivism.

(v) The court finds that the prison terms iinposed pursuant to division (B) (2) (a) (iii) of this section and, if

applicable, division (B) (1) or (3) of this section are demeaning to the seriousriess of the offense, because one or more of
the factors under section 2929.12 of the Revised Code indicating that the offender's conduct is more serious than
conduct normally constituting the offense are present, and they outweigh the applicable factors underthat section

indicating that the offender`s conduct is less serious than conduct normally constituting the offense.

(b) The court shall impose on an offender the longest prison terrn authorized or required for the offense and
shall impose on the offender an additional definite prison term of one, tvao, three, four, fve, six, seven, eight, nine, or

ten years if all of the following criteria are met:

(i) The offender is convicted of or pleads guilty to a specification of the type described in section 2941.149 of

the Revised Code that the off'erider is a repeat violent offender.

(ii) The offender within the preceding twenty years has been convicted of or pleaded guilty to three or more

offenses described in division (CC) (1) of section 2929.01 of the Revised Code, including all offenses described in that
division of which the offender is convicted or to which the offender pleads guilty in the current prosecution and all

offenses described in that division of which the offender previously has been convicted or to wliich the offender
previously pleaded guilty, whether prosecuted together or separately.

(iii) The offense or offenses of which the offender currently is convicted or to which the offender currently

pleads guilty is aggravated murder and the court does not impose a sentence of death or life imprisonment without
parole, murder, terrorism and the court does not impose a sentence of life irnprisonnient without parole, any felony of
the first degree that is an offense of violence and the court does not impose a sentence of life imprisonment without

parole, or any felony of the second degree that is an offense of violence and the trier of fact finds that the offense

involved an atternpt to cause or a threat to cause serious physical harm to a person or resulted in serious physical harm

to a person.

(c) For purposes of division (B) (2) (b) of this section, two or more offenses committed at the same time or as

part of the same act or event shall be considered one offense, and that one offense shall be the offense with the greatest

penalty.

(d) A sentence imposed under division (B) (2) (a) or (b) of this section sball not be reduced pursuant to section
2929.20, section 2967.19, or section 2967.193, or any other provision of Chapter 2967. or Chapter 5120. of the Revised
Code. The offender shall serve an additional prison term imposed under this section consecutively to and prior to the

prison term imposed for the underlying offense.

(e) When imposing a sentence pursuant to division (B) (2)(a) or (b) of this section, the court shall state its

findings explaining the imposed sentence.

(3) Except when an offender commits a violation of section 2903.01 or 2907.02 of the Revised Code and the
penalty imposed for the violation is life irnprisonment or cotnmits a violation of section 2903.02 of the Revised Code, if

the offender commits a violation of section 2925.03 or 2925.11 of tbe Revised Code and that section classifies the
offender as a major drug offender, if the offender commits a felony violation of section 2925.02, 2925.04, 2925.05,
2925.36, 3719.07, 3719.08, 3719.16, 3719.161, 4729.37, or 4729.61, division (C) or (D) of section 3719.172, division

(C) of section 4729.51, or division (J) of section 4729.54 of the Revised Code that includes the sale, offer to sell, or
possession of a schedule I or II controlled substance, with the exception of marihuana, and the court imposing sentence
upon the offender finds that the offender is guilty of a specification of the type described in section 2941.1410 of the
Revised Code charging that the offender is a major drug offender, if the court imposing sentence upon an offender for a

felony finds that the offender is guilty of corrupt activity with the most serious offense in the pattern of corrupt activity
being a felony of the first degree, or if the offender is guilty of an attempted violation of section 2907.02 of the Revised
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Code and, had the offender completed the violation of section 2907.02 of the Revised Code that was auempted, the

offender would have been subject to a sentence of life imprisonment or life imprisonment without parole for the
violation of section 2907.02 of the Revised Code, the court shall impose upori tfie offender for the felony violation a
mandatory prison term of the maximum prison term prescribed for a felony of the first degree that, subject to divisioris
(C) to (I) of section 2967.19 of the Revised Code, cannot be reduced pursuant to section 2929.20, section 2967.19, or

any other provision of Chapter 2967. or 5120. of the Revised Code.

(4) If the offender is being sentenced for a third or fourth degree felony OVI offense under division (G) (2) of

section 2929.13 of the Revised Code, the sentencing court shall impose upon the offender a mandatory prison term in
accordance with that division. In addition to the mandatoiry prison term, if the offender is being sentenced for a fourth

degree felony OVI offense, the court, notwithstanding division (A) (9) of this section, may sentence the offender to a
definite prison term of not less than six months and not more than thirty months, and if the offender is being sentenced

for a third degree felony OVI offense, the sentencing court may sentence the offender to an additional prison term of
any duration specified in division (A) (3) of this section. In either case, the additional prison term imposed shall be
reduced by the sixty or one hundred twenty days imposed upon the offender as the mandatory prison term: The total of

the additional prison term imposed under division (B) (4) of this section plus the sixty or one hundred twenty days
imposed as the mandatory prison term shall equal a definii:e term in the range of six months to thirty months for a fourth
degree felony OVI offense and shall equal one of the authorized prison terms specified in division (A) (3) of this section

for a third degree felony OVI offense. If the court imposes an additional prison term under division (B)(4) of this

section, the offender shall serve the additional prison term after the offender has served the mandatory prison term
required for the offense. In addition to the mandatory prison term or inandatory and additional prison term imposed as
described in division (B) (4) of this section, the court also may sentence the offender to a community control sanction

under section 2929.16 or 2929.17 of the Revised Code, but the offender shall serve all of the prison terms so imposed

prior to serving the comm.imity control sanction.

If the offender is being sentenced for a fourth degree felony OVI offense under division (C) (1) of section 2929.13
of the Revised Code and the court imposes a mandatory term of local incarceration, the court may impose a prison term

as described in division (A) (1) of that section.

(5) If an offender is convicted of or pleads guilty to a violation of division (A) (1) or (2) of section 2903.06 of the

Revised Code and also is convicted of or pleads guilty to a specification of the type described in section 2941.1414 of
the Revised Code that charges that the victim of the offense is a peace officer, as defined in section 2935.01 of the
Revised Code, or an investigator of the bureau of criminal identification and investigation, as defined in section 2903.11
of the Revised Code, the court shall impase on the offender a prison term of five years. If a court imposes a prison term

on an offender under division (B) (5) of this section, the prison term, subject to divisions (C) to (I) of section 2967.19 of
the Revised Code, shall not be reduced pursuant to section 2929.20, section 2967.19, section 2967.193, or any other

provision of Chapter 2967. or Chapter 5120. of the Revised Code. A court shall not irnpose more than one prison term

on an offender under division (B) (5) of this section for felonies committed as part of the same act.

(6) If an offender is convicted of or pleads guilty to a violation of division (A) (1) or (2) of section 2903.06 of the

Revised Code and also is convicted of or pleads guilty to a specification of the type described in section 2941.1415 of
the Revised Code that charges that the offender previously has been convicted of or pleaded guilty to three or more
violations of division (A) or (B) of section 4511.19 of the Revised Code or an equivalent offense, as defined in section

2941.1415 of the Revised Code, or three or more violations of airy combination of those divisions and offenses, the
court shall impose on the offender a prison term of three years. If a court imposes a prison term on an offender under

division (B) (6) of this section, the prisori term, subject to divisions (C) to (I) of section 2967.19 of the Revised Code,
shall not be reduced pursuant to section 2929.20, section 2967.19, section 2967.193, or any other provision of Chapter
2967, or Chapter 5120. of the Revised Code. A court shall not impose more than one prison term on an offender under

division (B) (6) of this section for felonies committed as part of the same act.

(7) (a) If an offender is convicted of or pleads guilty to a felony violation of section 2905.01, 2905.02, 2907.21,
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2907.22, or 2923.32, division (A) (1) or (2) of section 2907.323, or division (B) (1), (2), (3), (4), or (5) of section

2919.22 of the Revised Code and also is convicted of or pleads guilty to a specification of the type described in section
2941.1422 of the Revised Code that charges that the offender knowingly committed the offense in furtherance of human
trafficking, the court shall impose on the offender a mandatory prison terrn that is orie of the following:

(i) If the offense is a feloriy of the first degree, a definite prison term of not less than five years and not greater
than ten years;

(ii) If the offense is a felony of the second or third degree, a definite prison terrn of not less than three years

and not greater than the maximum prison terni allowed for the offense by division (A) of section 2929,14 of the Revised
Code;

(iii) If the offense is a felony of the fourth or fifth degree, a definite prison term that is the maximurii prison
term allowed for the offense by division (A) of sectiort 2929.14 of the Revised Code.

(b) Subject to divisions (C) to (I) of section 2967.19 of the Revised Code, the prison term inlposed under

division (B) (7) (a) of this section shall not be reduced pursuant to section 2929,20, section 2967.19, section 2967.193, or
any other provision of Chapter 2967. of the Revised Code. A court shall not impose more than one prison term on an
offender under division (B) (7) (a) of this section for felonies committed as part of the same act, schente, or plan.

(8) If an offender is convicted of or pleads guilty to a felony violation of section 2903.11, 2903.12, or 2903..1.3 of
the Revised Code and also is convicted of or pleads guilty to a specification of the type described in section 2941.1423
of the Revised Code that charges that the victim of the violation was a woman whom the offender knew was pregnant at

the time of the violation, notwithstanding the range of prison terms prescribed in division (A) of this section for felonies
of the same degree as the violation, the court shall impose on the offender a mandatory prison term that is either a
definite prison terrn of six months or one of the prison terms prescribed in section 2929.14 of the Revised Code for
felonies of the same degree as the violation.

(C) (1) (a) Subject to division (C) (1) (b) of this section, if a mandatory prison term is imposed upon an offender
pursuant to division (B) (1) (a) of this section for having a firearm on or about the offender's person or under the

offender's control while committing a felony, if a mandatory prison terni is imposed upon an offender pursuant to

division (B) (1) (c) of this section for committing a felony specified in that division by discharging a firearxn from a
motor vehicle, or if botb types of mandatory prison terms are imposed, the offender shall serve any mandatory prison
term imposed under either division consecutively to any other mandatory prison term imposed under either division or
under division (B) (1) (d) of this section, consecutively to and prior to any prison term imposed for the underlying felony

pursuarit to division (A), (B)(2), or (B)(3) of this section or any other section of the Revised Code, and consecutively to
any other prison term or mandatory prison term previously or subsequently imposed upon the offender.

(b) If a mandatory prison term is imposed upon an offender pursuant to division (B) (1) (d) of this section for
wearing or carrying body armor while committing an offense of violerice that is a felony, the offender shall serve the
mandatory term so imposed consecutively to any other mandatory prison terrn imposed under that division or under
division (B) (1) (a) or (c) of this section, consecutively to and prior to any prison term imposed for the underlying felony

under division (A), (B) (2), or (B) (3) of this section or ariy other section of the Revised Code, and consecutively to any
other prison term or mandatory prison term previously or subsequently imposed upon the offender.

(c) If a mandatory prison term is imposed upon an offender pursuant to division (B) (1)(f} of this section, the
offender shall serve the mandatory prison t.erm so imposed consecutively to and prior to any prison term imposed for

the underlying felony under division (A), (B) (2), or (B) (3) of this section or any other section of the Revised Code, and
consecutively to any other prison term or tnandatory prison term previously or subsequently imposed upon the offender.

(d) If a rnandatory prison term is imposed upon an offender pursuant to division (B) (7) or (8) of this section, the
offender shall serve the mandatory prison term so imposed consecutively to any other mandatory prison terrn imposed
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under that division or under any other provision of law and consecutively to any otlier prison term or mandatory prison

term previously or subsequently imposed upon the offender.

(2) If an offender who is an inmate in a jail, prison, or other residential detention facility violates section 2917.02,

2917.03, or 2921.35 of the Revised Code or division (A) (1) or (2) of section 2921.34 of the Revised Code, if an
offender wtro is under detention at a detention facility commits a felony violation of section 2923.131 of the Revised

Code, or if an offender who is an inmate in a jail, prisori, or other residential detention facility or is under detention at a

detention facility comniits another felony while the offender is an escapee in violation of division (A) (1) or (2) of

section 2921.34 of the Revised Code, any prison term imposed upon the offender for one of those violations shall be
served by the offender consecutively to the prison term or tern3 of iriiprisonment the offender was serving when the
offender committed that offense and to any other prison term previously or subsequently imposed upon the offender.

(3) If a prison term is imposed for a violation of division (B) of section 2911.01 of the Revised Code, a violation

of division (A) of section 2913.02 of the Revised Code in which the stolen property is a firearm or dangerous ordnance,
or a felony violation of division (B) of section 2921.331 of the Revised Code, the offender shall serve that prison term
consecutively to any other prison te;m or mandatory prison term previously or subsequently imposed upon the offender.

(4) If multiple prison terms are imposed on an offender for convictions of multiple offenses, the court mayrequire

the offender to serve the prison ternrs consecutively if the court finds that the consecutive service is necessary to protect
the public from future crime or to punish the offender and that consecutive sentences are not disproportionate to the
seriousness of the offender`s coriduct and to the danger the offender poses to the public, and if the court also finds any of

the following:

(a) The offender committed one or more of the multiple offenses while the offender was awaiting trial or

sentencing, was under a sanctiori imposed pursuant to section 2929.16, 2929.17, or 2929.18 of the Revised Code, or was

under post-release control for a prior offense.

(b) At least two of the multiple offenses were committed as part of one or more courses of conduct, and the

harm caused by two or more of the multiple offenses so committed was so great or unusual that no sirigle prison term
for any of the offenses committed as part of any of the courses of conduct adequately reflects the seriousness of the

offender's conduct.

(c) The offender's history of criminal conduct demonstrates that consecutive sentences are necessary to protect

the public from future crime by the offender.

(5) If a mandatory prison term is imposed upon an offender pursuant to division (B) (5) or (6) of this section, the

offender shall serve the mandatory prison term consecutively to and prior to any prison term imposed for the underlying
violation of division (A) (1) or (2) of section 2903.06 of the Revised Code pursuant to division (A) of this section or
section 2929.142 of the Revised Code. If a mandatory prison term is imposed upon arr offender pursuant to division

(B) (5) of this section, and if a mandatory prison term also is irnposed upon the offender pursuant to division (B) (6) of
this section in relation to the same violation, the offender shall serve the mandatory prison term imposed pursuant to
division (B) (5) of this sectiori consecutively to and prior to the mandatory prison term imposed pursuant to division

(B) (6) of this section and consecutively to and prior to any prison term irnposed for the underlying violation of division
(A) (1) or (2) of section 2903.06 of the Revised Code pursuant to division (A) of this section or section 2929.142 of the

Revised Code.

(6) When consecutive prison terms are imposed pursuant to division (C) (1), (2), (3), (4), or (5) or division (H) (1)
or (2) of this section, the term to be served is the aggregate of all of the terins so imposed.

(D) (1) If a court imposes a prison term for a felony of the first degree, for a felony of the second degree, for a

felony sex offense, or for a felony of the third degree that is not a felony sex offense and in the commission of which the
offender caused or threatened to cause physical harm to a person, it shall include in the sentence a requirement that the
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offender be subject to a period of post-release control after the offender's release from impriso;iment, in accordance with

that division. If a court imposes a sentence including a prison term of a type described in this division on or after July
11, 2006, the failure of a court to include a post-release control requirement in the sentence pursuant to this division

does not negate, limit, or otherwise affect the mandatory period of post-release control that is required for the offender

under division (B) of section 2967.28 of the Revised Codee Section 2929.191 of the Revised Code applies if, prior to
July 11, 2006, a court imposed a sentence including a prison term of a type described in this division and failed to

inc.lude in the sentence pursuant to this division a statement regarding post-release control.

(2) If a court imposes a prison term for a felony of the third, fourth, or fifth degree that is not subject to division

(D) (1) of this section, it shall include in the sentence a requirement that the offender be subject to a period of
post-release control after the offender's release from imprisonment, in accordance with that division, if the parole board
determines that a period of post-release control is necessary. Section 2929.191 of the Revised Code applies if, prior to

July 11, 2006, a court imposed a sentence including a prison term of a type described in this division and failed to

include in the sentence pursuant to this division a statement regarding post-release control.

(E) The court shall impose sentence upon the offender in accordance with section 2971.03 of the Revised Code, and

Chapter 2971. of the Revised Code applies regarding the prison term or term of life imprisonment without parole

imposed upon the offender and the service of that terni of imprisonment if any of the following apply:

(1) A person is convicted of or pleads guilty to a violent sex offense or a designated homicide, assault, or

kidnapping offense, and, in relation to that offense, the offender is adjudicated a sexually violent predator.

(2) A person is convicted of or pleads guilty to a violation of division (A) (1) (b) of section 2907.02 of the Revised

Code committed on or after January 2, 2007, and either the court does not impose a sentence of life without parole when
autliorized pursuant to division (B) of section 2907.02 of the Revised Code, or division (B) of section 2907.02 of the
Revised Code provides that the court shall not sentence the offender pursuant to section 2971.03 of the Revised Code.

(3) A person is convicted of or pleads guilty to attempted rape committed on or after January 2, 2007, and a

specification of the type described in section 2941.1418, 2941.1419, or 2941.1420 of the Revised Code.

(4) A person is convicted of or pleads guilty to a violation of section 2905.01 of the Revised Code committed on

or after January 1, 2008, and that section requires the court to sentence the offender pursuant to section 2971.03 of the

Revised Code.

(5) A person is convicted of or pleads guilty to aggravated murder committed on or after January 1, 2008, and
division (A) (2) (b) (ii) of section 2929.022, division (A) (1) (e), (C) (1) (a) (v), (C) (2) (a) (B), (D) (2) (b), (D) (3) (a) (iv), or

(E) (1) (d) of sectiori 2929.03, or division (A) or (B) of section 2929.06 of the Revised Code requires the court to

sentence the offender pursuant to division (B) (3) of section 2971.03 of the Revised Code.

(6) A person is convicted of or pleads guilty to murder corrurtitted on or after January 1, 2008, and division (B) (2)
of section 2929.02 of the Revised Code requires the court to sentence the offender pursuant to section 2971.03 of the

Revised Code.

(F) If a person who has been convicted of or pleaded guilt_y to a felony is sentenced to a prison term or term of

imprisonment under this section, sections 2929.02 to 2929.06 of the Revised Code, section 2929.142 of the Revised
Code, section 2971.03 of the Revised Code, or any other provision of law, section 5120.163 of the Revised Code

applies regarding the person while the person is confined in a state correctional institution.

(G) If an offender who is convicted of or pleads guilty to a felony that is an offense of violence also is convicted of

or pleads guilty to a specification of the type described in section 2941.142 of the Revised Code that charges the
offender with having committed the felony while participating in a criminal gang, the court shall impose tipon the

offender an additional prison term of one, two, or three years.

A - 67



Page 9
ORC Ann. 2929.14

(H) (1) If an offender who is convicted of or pleads guilty to aggravated murder, murder, or a felony of the first,

second, or third degree that is an offense of violence also is convicted of or pleads guilty to a specification of the type

described in section 2941.143 of the Revised Code that charges the offender with having committed the offense in a
school safety zone or towards a person in a school safety zone, the court shall impose upon the offender an additional
prison term of two years. The offender shall serve the additional two years consecutively to and prior to the prison term

imposed for the underlying offense.

(2) (a) If an offender is convicted of or pleads guilty to a felony violation of section 2907.22, 2907.24, 2907.241,

or 2907.25 of the Revised Code and to a specification of the type described in section 2941.1421 of the Revised Code
and if the court imposes a prison term on the offender for the felony violation, the court may irnpose upon the offender

an additional prison term as follows:

(i) Subject to division (H) (2) (a) (ii) of this section, an additional prison ternr of one, two, three, four, five, or

six months;

(ti) If the offender previously has been convicted of or pleaded guilty to one or more felony or misdemeanor

violations of section 2907.22, 2907.23, 2907.24, 2907.241, or 2907.25 of the Revised Code and also was convicted of

or pleaded guilty to a specification of the type described in section 2941.1421 of the Revised Code regarding one or
more of those violations, an additional prison term of one, two, three, four, five, six, seven, eight, nine, ten, eleven, or

twelve months.

(b) In lieu of imposing an additional prison term under division (H) (2) (a) of this section, the court may directly

impose on the offender a sanction that requires the offender to wear a real-time processing, continual tracking electronic
rnonitoring device during the period of time specified by the court, The period of time specified by the court shall equal

the duration of an additional prison term that the court could have imposed upon the offender under division (H) (2) (a)
of this section. A sanction imposed under this division shall commence on the date specified by the court, provided that

the sanction shall not commence until after the offender has served the prison term imposed for the felony violation of

section 2907.22, 2907.24, 2907.241, or 2907.25 of the Revised Code and any residential sanction imposed for the
violation under section 2929.16 of the Revised Code. A sanction imposed under this division shall be considered to be a

community contr;ol sanction for purposes of section 2929.15 of the Revised Code, and all provisions of the Revised
Code that pertain to community control sanctions shall apply to a sanction imposed under this division, except to the
extent that they would by their nature be clearly inapplicable. The offender shall pay all costs associated with a sanction

imposed under this divisiorr, including the cost of the use of the monitoring device.

(I) At the time of sentencing, the court may recommend the offender for placement in a program of shock
incarceration under section 5120.031 of the Revised Code or for placement in an intensive program prison under section
5120.032 of the Revised Code, disapprove placement of the offender in a program of shock incarceration or an intensive

program prison of that nature, or make no recomrnendation on placement of the offender. In no case shall the

department of rehabilitation and correction place the offender in a program or prison of that nature unless the
department determines as specified in section 5120.031 or 5120.032 of the Revised Code, whichever is applicable, that

the offender is eligible for the placement.

If the court disapproves placement of the offender in a program or prison of that nature, the department of

rehabilitation and correction shall not place the offender in any program of shock incarceration or intensive program

prison.

If the court recommends placement of the offender in a program of shock incarceration or in an intensive program
prison, and if the offender is subsequently placed in the recommended program or prison, the department shall notify

the court of the placement and shall include witlx the notice a brief description of the placement.

If the court recommends placernent of the offender in a program of shock incarceration or in an intensive program
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prison and the department does not subseqquently place the offender in the recommended program or prison, the

department shall send a notice to the court indicating why the offender was not placed in the recommended program or

prison.

If the court does not make a recomrnendation under this division with respect to an offender and if the department

determines as specified in section 5120.031 or 5120_032 of the Revised Code, whichever is applicable, that the offender
is eligible for placement in a program or prison of that nature, the department shall screen the offender and determine if
there is an available program of shock incarceration or an intensive program prison for which the offender is suited. If

there is an available program of shock incarceration or aii intensive program prison for which the offender is suited, the
department shall notify the court of the proposed placement of the offender as specified in section 5120.031 or 5120.032
of the Revised Code and shall include with the notice a brief description of the placement. The court shall have ten days

from receipt of the notice to disapprove the placement.

(J) If a person is convicted of or pleads guilty to aggravated vehicular homicide in violation of division (A) (1) of
section 2903.06 of the Revised Code and division (B) (2) (c) of that section applies, the person shall be sentenced

pursuant to section 2929.142 of ttie Revised Code.
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§ 2929.19. Sentencing hearing

(A) The court shall hold a sentencing hearing before imposing a sentence under this chapter upon an offender who

was convicted of or pleaded guilty to a felony and before resentencing an offender who was convicted of or pleaded
guilty to a felony and whose case was remanded pursuant to section 2953.07 or 2953.08 of the Revised Code. At the

hearing, the offender, the prosecuting attorney, the victim or the victim's representative in accordance with section
2930.14 of the Revised Code, and, with the approval of the court, any other person may present information relevant to
the imposition of sentence in the case. The court shall inform the offender of the verdict of the jury or finding of the

court and ask the offender whether the offender has anything to say as to why sentence should not be imposed upon the

offender.

(B) (1) At the sentencing hearing, the court, before imposing sentence, shall consider the record, any information

presented at the hearing by any person pursuant to division (A) of this section, and, if one was prepared, the presentence

investigation report made pursuant: to section 2951.03 of the Revised Code or Criminal Rule 32.2, and any victim

impact statement made pursuant to section 2947.051 of the Revised Code.

(2) Subject to division (B) (3) of this section, if the sentencing court determines at the sentencing hearing that a

prison term is necessary or required, the court shall do all of the following:

(a) Impose a stated prison term and, if the court imposes a maiidatory prison term, notify the offender that the

prison term is a mandatory prison term;

(b) In addition to any other information, include in the sentencing entry the name and section reference to the
offense or offenses, the sentence or sentences imposed and whether the sentence or sentences contain mandatory prison

terms, if sentences are imposed for rnultiple counts whether the sentences are to be served concurrently or
consecutively, and the name and section reference of any specification or specifications for which sentence is imposed

and the sentence or sentences imposed for the specification or specifications;

(c) Notify the offender that the offender will be supervised under section 2967.28 of the Revised Code after the

offender leaves prison if the offender is being sentenced for a felony of the first degree or second degree, for a felony
sex offense, or for a felony of the third degree that is not a felony sex offense and in the commission of which the
offender caused or threatened to cause physical harm to a person. This division applies with respect to all prison terms
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imposed for an offense of a type described in this division, including a term imposed for any such offense that is a risk

reduction sentence, as defined in section 2967.28 of the Revised Code. If a court imposes a sentence including a prison
term of a type described in division (B) (2) (c) of this section on or after July 11, 2006, the failure of a court to notify the

offender pursuant to division (B)(2) (c) of this section that the offender will be supervised under section 2967.28 of the
Revised Code after the offender leaves prison or to include in the judgment of conviction entered on the journal a
statement to that effect does not negate, limit, or otherwise affect the mandatory period of supervision that is required

for the offender under division (B) of section 2967.28 of the Revised Code. Section 2929.191 of the Revised Code

applies if, prior to July 11, 2006, a court imposed a sentence including a prison term of a type described in division
(B) (2) (c) of this section and failed to notify the offender pursuant to division (B) (2) (c) of this section regarding

post-release control or to include in the judgment of conviction entered on the journal or in the sentence a statement
regarding post-release control.

(d) Notify the offender that the offender may be supervised under section 2967.28 of the Revised Code after the
offender leaves prison if the offender is being sentenced for a felony of the tliird, fourth, or fifth degree that is not

subject to division (B) (2) (c) of this section. This division applies witli respect to all prison terms imposed for an offense
of a type described in this division, including a term imposed for any such offense that is a risk reduction sentence, as

defined in section 2967.28 of the Revised Code. Section 2929.1.91 of the Revised Code applies if, prior to July 11, 2006,
a court imposed a sentence including a prison ternl of a type described in division (B) (2) (d) of this section and failed to

notify the offender pursuant to division (B) (2) (d) of this section regarding post-release control or to include in the
judgment of conviction entered on tbe journal or in the sentence a staternent regarding post-release control.

(e) Notify the offender that, if a period of supervision is imposed following the offender's release from prison,
as described in division (B) (2) (c) or (d) of this section, and if the offender violates that supervision or a condition of

post-release control imposed under division (B) of section 2967.131 of the Revised Code, the parole board may impose

a prison term, as part of the sentence, of up to one-half of the stated prison term originally imposed upon the offender. If

a court imposes a.sentence including a prison term on or after July 11, 2006, the failure of a court to notify the offender
pursuant to divisiori (B) (2) (e) of this section that the parole board may impose a prison term as described in division

(B) (2) (e) of this section for a violation of that supervision or a condition of post-release control imposed under division
(B) of section 2967.131 of the Revised Code or to include in the judgment of conviction entered on the journal a

statement to that effect does not negate, limit, or otherwise affect the authority of the parole board to so impose a prison
term for a violation of that nature if, pursuant to division (D) (1) of section 2967.28 of the Revised Code, the parole

board notifies the offender prior to the offender's release of the board's authority to so impose a prison term. Section
2929.191 of the Revised Code applies if, prior to July 11, 2006, a court imposed a sentence including a prison ternl and
failed to notify the offender pursuant to division (B) (2) (e) of this section regarding the possibility of the parole board

imposing a prison term for a violation of supervision or a condition of post-release control,

(f) Require that the offender not ingest or be injected with a drug of abuse and submit to random drug testing as

provided in section 341.26, 753.33, or 5120.63 of the Revised Code, whichever is applicable to the offender who is
serving a prison term, and require that the results of the drug test administered under any of those sections indicate that
the offender did not ingest or was not injected with a drug of abuse.

(g) (i) Determine, notify the offender of, and include in the sentencing entry the number of days that the
offender has been confined for any reason arising out of the offense for which the offender is being sentenced and by
which the department of rehabilitation and correction must reduce the stated prison term under section 2967.191 of the

Revised Code. The court's calculation shall not include the number of days, if any, that the offender previotisly served in

the custody of the department of rehabilitation and correction arising out of the offense for which the prisoner was

convicted and sentenced.

(ii) In making a determination under division (B) (2) (g) (i) of this section, the court shall consider the
arguments of the parties and conduct a hearing if one is requested.
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(iii) The sentencirig court retains continuing jurisdiction to correct any error not previously raised at

sentencing in making a determination under division (B) (2) (g) (i) of this section. The offender may, at any time after
sentencing, file a motion in the sentencing court to correct any error made in making a determination under division
(B) (2) (g) (i) of this section, and the court may in its discretion grant or deny that motion. Tf the court changes the number
of days in its determination or redetermination, the court shall cause the entry granting that change to be delivered to the

department of rehabilitation and correction without delay. Sections 2931.15 and 2953.21 of the Revised Code do not
applv to a motion made under this section.

(iv) An inaccurate determination under division (B) (2) (g) (i) of this section is not grounds for setting aside the
offender's conviction or sentence and does not otherwise render the sentence void or voidable.

(3) (a) The court shall include in the offender's sentence a statement that the offender is a tier III sex

offender/child-victim offender, and the court shall comply with the requirements of section 2950.03 of the Revised
Code if any of the following apply:

(i) The offender is being sentenced for a violent sex offense or designated homicide, assault, or kidnapping

offense that the offender committed on or after January 1, 1997, and the offender is adjudicated a sexually violent
predator in relation to that offense.

(ii) The offender is being sentenced for a sexually oriented offense that the offender committed on or after

January 1, 1997, and the offender is a tier III sex offender/child-victim offender relative to that offense.

(iii) 'The offender is being sentenced on or after July 31, 2003, for a child-victim oriented offense, and the

offender is a tier III sex offender/child-victim offender relative to that offense.

(iv) The offender is being sentenced under section 2971.03 of the Revised Code for a violation of division
(A) (1) (b) of section 2907.02 of the Revised Code conimitted on or after ,january 2, 2007.

(v) The offender is sentenced to a term of life without parole under division (B) of section 2907.02 of the
Revised Code.

(vi) The offender is being sentenced for atternpted rape committed on or after January 2, 2007, and a
specification of the type described in section 2941.1418, 2941.1419, or 2941.1420 of the Revised Code.

(vii) The offender is being sentenced under division (B) (3) (a), (b), (c), or (d) of section 2971.03 of the
Revised Code for an offense described in those divisions cornmitted on or after Jarruary 1, 2008.

(b) Additionally, if any criterion set forth in divisions (B) (3) (a) (i) to (vii) of this section is satisfied, in the
circumstances described in division (E) of section 2929.14 of the Revised Code, the court shall impose sentence ori the
offender as described in that division.

(4) If the sentencing court determines at the sentencing hearing that a community control sanction should be
imposed and the court is not prohibited from imposing a community control sanction, the court shall impose a

community control sanction. The court shall notify the offender that, if the conditions of the sanction are violated, if the
offender commits a violation of any law, or if the offender leaves this state without the permission of the court or the

offender's probation officer, the court may impose a longer time under the same sanction, may impose a rnore restrictive
sanction, or may impose a prison term on the offender and shall indicate the specific prison term that may be imposed as

a sanction for the violation, as selected by the court from the range of prison terms for the offense pursuarit to section

2929.14 of the Revised Code.

(5) Before imposing a financial sanction under section 2929.18 of the Revised Code or a fine under section
2929.32 of the Revised Code, the court shall consider the offen.der's present and futur-e ability to pay the amount of the
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sanction or fine.
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(6) If the sentencing court sentences the offender to a sanction of confinernent pursuant to section 2929.14 or
2929.16 of the Revised Code that is to be served in a local detention facility, as defined in section 2929.36 of the

Revised Code, and if the local detention facility is covered by a policy adopted pursuant to section 307.93, 341.14,
341.19, 341.21, 341.23, 753.02, 753.04, 753.16, 2301.56, or 2947.19 of the Revised Code and section 2929.37 of the
Revised Code, both of the following apply:

(a) The court shall specify both of the following as part of the sentence:

(i) If the offender is presented with an itemized bill pursuant to section 2929.37 of the Revised Code for
payment of the costs of confinenient, the offender is required to pay the bill in accordance with that section.

(ii) If the offender does not dispute the bill described in division (B) (6) (a) (i) of this section and does not pay

the bill by the times specified in section 2929.37 of the Revised Code, the clerk of the court may issue a certificate of
judgment against the offender as described in that section.

(b) The sentence automatically includes any certificate ofjudgment issued as described in division (B) (6) (a) (ii)
of this section.

(7) The failure of the court to notify the offender that a prison term is a mandatory prison term pursuant to

division (B) (2) (a) of this section or to include in the sentencing entry any information required by division (B) (2) (b) of
this section does not affect the validity of the imposed sentence or sentences. If the sentencing court notifies the
offender at the sentencing hearing that a prison term is mandatory but the sentencing entry does not specify that the

prison terzn is mandatory, the court may complete a corrected journal entry and send copies of the corrected entry to the

offender and the department of rehabilitation and correction, or, at the request of the state, the court shall complete a
corrected journal entry and send copies of the corrected entry to the offender and department of rehabilitation and
correction:

(C) (1) If the offender is being sentenced for a fourth degree felony OVI offense under division (G) (1) of section

2929.13 of the Revised Code, the court shall impose the mandatory term of local incarceration in accordance with that
division, shall impose a mandatory fine in accordance with division (B) (3) of section 2929.18 of the Revised Code, and,
in addition, may impose additional sanctions as specified in sections 2929.15, 2929.16, 2929.17, and 2929.18 of the
Revised Code. The court shall not impose a prison term on the offender except that the court may impose a prison term
upon the offender as provided in division (A)(1) of section 2929.13 of the Revised Code.

(2) If the offender is being sentenced for a third or fourth degree felony OVI offense under division (G) (2) of
section 2929.13 of the Revised Code, the court shall impose the mandat.ory prison term in accordance with that division,

shall impose a mandatory fine in accordance with division (B) (3) of section 2929.18 of the Revised Code, and, in
addition, may impose an additional prison term as specified in section 2929.14 of the Revised Code. In addition to the
mandatory prison term or mandatory prison term and additional prison term the court imposes, the court also may

impose a community control saxiction on the offender, but the offender shall serve all of the prison terms so imposed
prior to serving the community control sanction.

(D) The sentencing court, pursuant to division (I) (1) of section 2929.14 of the Revised Code, may recommend
placement of the offender in a program of shock incarceration under section 5120.031 of the Revised Code or an

intensive program prison under section 5120.032 of the Revised Code, disapprove placement of the offender in a

program or prison of that nattire, or make no recornmendation. If the court recommends or disapproves placement, it
shall. make a finding that gives its reasons for its recommendation or disapproval.
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§ 2941.145. Specification that offender displayed, brandished, indicated possession of or used firearm

(A) Imposition of a three-year mandatory prison term upon an offender under division (B) (1) (a) of section 2929.14 of

the Revised Code is precluded unless the indictment, count in the indictment, or information charging the offense
specifies that the offender had a firearm on or about the offendei`s person or under the offender's control while
committing the offense and displayed the firearm, brandished the firearm, indicated that the offender possessed the

firearm, or used it to facilitate the offense. The specification shall be stated at the end of the body of the indictment,

count, or information, and sliall be stated in substantially the following form:

"SPECIFICATION (or, SPECIFICATION TO THE FIRST COUNT). The Grand Jurors (or insert the person's or
the prosecuting attorney's name when appropriate) further find and specify that (set forth that the offender had a firearm
on or about the offender's person or under the offender's control while committing the offense and displayed the firearm,

brandished the fireartn, indicated that the offender possessed the firearrn, or used it to facilitate the offense)."

(B) Imposition of a three-year rixandatory prison term upon an offender under division (B) (1) (a) of section 2929..14
of the Revised Code is precluded if a court imposes a one-year or six-year mandatory prison term on the offender under

that division relative to the same felony.

(C) The specification described in division (A) of this section may be used in a delinquent child proceeding in the

nzanner and for the purpose described in section 2152.17 of the Revised Code.

(D) As used in this section, "firearm" has the same meaning as in section 2923.11 of the Revised Code.
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ORC Ann. 2941.1410 (2013)

§ 2941.1410. Specification that offender is a major drug offender

(A) Except as provided in sections 2925.03 and 2925.11 of the Revised Code, the determination by a court that an

offender is a major drug offender is precluded unless the indictment, count in the indictment, or inforniation charging
the offender specifies that the offender is a major drug offender. The specification shall be stated at the end of the body

of the indictment, count, or information, and shall be stated in substantially the following form:

"SPECIFICATION (or, SPECIFICATION TO THE FIRST COUNT). The Grand Jurors (or

insert the person's or prosecuting attorney's narne when appropriate) further

find and specify that (set forth that the offender is a major drug offender)."

(B) The court shall determine the issue of whether an offender is a major drug offender.

(C) As used in this section, "major drug offender" has the same meaning as in section 2929.01 of the Revised Code.
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§ 2951.03. Preseritence irivestigation report in felony case

(A) (1) No person who has been convicted of or pleaded guilty to a felony shall be placed under a community control

sanction until a written presentence investigation report has been considered by the court. If a court orders the
preparation of a presentence investigation report pursuant to this section, section 2947.06 of the Revised Code, or

Criminal Rule 32.2, the officer making the report shall inquire into the circumstances of the offense and the criminal
record, social history, and present condition of the defendant, all information available regarding any prior adjudications

of the defendant as a delinquent child and regarding the dispositions made relative to those adjudications, and any other
matters specified in Crinrinal Rule 32.2. Whenever the officer considers it advisable, the officer's investigation may
include a physical and mental examination of the defendant. A physical examination of the defendant may include a

drug test consisting of a chemical analysis of a blood or urine specimen of the defendant to determine whether the
defendant ingested or was injected with a drug of abuse. If, pursuant to section 2930.13 of the Revised Code, the victim
of the offense of which the defendant has been convicted wishes to make a statement regarding the impact of the

offense for the officer's use in preparing the presentence investigation report, the officer shall comply with the

requirements of that section.

(2) If a defendant is committed to any institution, the presentence investigation report shall be sent to the

institution with the entry of corrunitment. If a defendant is committed to any institution and a presentence investigation
report is not prepared regarding that defendant pursuant to this section, section 2947.06 of the Revised Code, or
Criminal Rule 32.2, the director of the department of rehabil'itation and correction or the director's designee may order

that an offender background investigation and report be conducted and prepared regarding the defendant pursuant to

section 5120.16 of the Revised Code. An offender background investigation report prepared pursuant to this section
shall be considered confidential information and is not a public record under section 149.43 of the Revised Code.

(3) The department of rehabilitation and correction may use any presentence investigation report and any offender

background investigation report prepared pursuant to this section for penological and rehabilitative purposes. The

department may disclose any presentence investigation report and any offender background investigation report to
courts, law enforcenient agencies, community-based correctional facilities, halfway houses, and medical, mental health,
and substance abuse treatment providers. The department shall make the disclosure in a manner calculated to maintain

the report's confidentiality. Any presentence investigation report or offender background investigation report that the
department discloses to a community-based correctional facility, a halfway house, or a medical, mental health, or

substance abuse treatment provider shall not include a victim impact section or information identifying a witness.
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(B) (1) If a presentence investigation report is prepared pursuant to this section, section 2947.06 of the Revised

Code, or Criminal Rule 32.2, the court, at a reasonable time before imposing sentence, shall permit the defendant or the
defendant's counsel to read the report, except that the court shall not permit the defendant or the defendant's counsel to

read any of the following:

(a) Any recommendation as to sentence;

(b) Any diagnostic opinions that, if disclosed, the court believes might seriously disrupt a program of

rehabilitation for the defendant;

(c) Any sources of information obtained upon a promise of confidentiality;

(d) Any other information that, if disclosed, the court believes might result in physical hartn or some other type
of harm to the defendant or to any other person.

(2) Prior to sentencing, the court shall permit the defetidant and the defendant's counsel to comment on the
presentence investigation report and, in its discretion, may permit the defendant and the defendant's counsel to introduce
testitnony or other information that relates to any alleged factual inaccuracy contained in the report.

(3) If the court believes that any information in the presentence investigation report should rxot be disclosed

pursuarit to division (B) (1) of this section, the court, in lieu of niaking the report or any part of the report available, shall
state orally or in writing a summary of the factual information contained in the report that will be relied upon in
determiriing the defendant's sentence. 'The court shall permit the defendant and the defendant's counsel to comment

upon the oral or written surrimary of the report.

(4) Any materiai that is disclosed to the defendant or the defendarit's counsel pursuant to this section shall be
disclosed to the prosecutor who is handling the prosecution of the case against the defendant.

(5) If the comments of the defendant or the defendant's counsel, the testimony they introduce, or any of the other
information they introduce alleges any factual inaccuracy in the presentence investigation report or the summary of the
report, the court shall do either of the following with respect to each alleged factual inaccuracy:

(a) Make a finding as to the allegation;

(b) Make a determination that no finding is necessary with respect to the allegation, because the factual matter

will not be taken into account in the sentencing of the defendant.

(C) A court's decision as to the content of a summary under division (B) (3) of this section or as to the withholding

of information under division (B) (1) (a), (b), (c), or (d) of this section shall be considered to be within the discretion of
the court. No appeal can be taken from either of those decisions, and neither of those decisions shall be the basis for a

reversal of the sentence imposed.

(D) (1) The contents of a presenterice investigation report prepared pursuant to this section, section 2947.06 of the

Revised Code, or Crinzinal Rule 32.2 and the contents of aiiy written or oral summary of a presentence investi_gation
report or of a part of a presentence investigation report described in division (B) (3) of this section are confidential
information and are not a public record. The court, an appellate court, authorized probation officers, investigators, and

court personnel, the defendant, the defendant's counsel, the prosecutor who is handling the prosecution of the case
against the defendant, and authorized personnel of an institution to which the defendarit is committed may inspect,

receive copies of, retain copies of, and use a presentence investigation report or a written or oral summary of a

presentence investigation only for the purposes of or only as authorized by Criminal Rule 32.2 or this section, division

(F) (1) of section 2953.08, section 2947.06, or another section of the Revised Code.
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(2) Immediately following the irriposition of sentence upon the defendant, the defendant or the defendant's

counsel and the prosecutor shall return to the court all copies of a presentence investigation report and of any written
summary of a presentence investigation report or part of a presentence investigation report that the court made available

to the defendant or the defendant's counsel and to the prosecutor pursuant to this section. The defendant or the
defendant's counsel and the prosecutor shall not make any copies of the presentence investigation report or of any
written summary of a presentence investigation report or part of a presentence investigation report that the court made
available to them pursuant to this section.

(3) Except when a presentence investigation report or a written or oral summary of a presentence investigation
report is being used for the purposes of or as authorized by Criminal Rule 32.2 or this section, division (F) (1) of section

2953.08, section 2947.06, or another section of the Revised Code, the court or other authorized holder of the report or
summary shall retain the report or summary under seal.

(E) In inquiring into the information available regarding any prior adjudications of the defendant as a delinquent
child and regarding the dispositions made relative to those adjudications, the officer making the report shall consider all
information that is relevant, including, but not limited to, the materials described in division (B) of section 2151.14,

division (C) (3) of section 2152.18, division (D) (3) of section 2152.19, and division (E) of section 2152.71 of the
Revised Code.

(F) As used in this section:

(1) "Prosecutor" has the same meaning as in section 2935.01 of the Revised Code.

(2) "Codnmunity control sanction" lias the same meaning as in section 2929.01 of the Revised Code.

(3) "Public record" has the same meaning as in section 149.43 of the Revised Code.
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§ 2953.08. Grounds for appeal by defendant or prosecutor of sentence for felony; appeal cost oversight committee

(A) In addition to any otlier right to appeal and except as provided in division (D) of this section, a defendant who is

convicted of or pleads guilty to a felony may appeal as a matter of right the sentence imposed upon the defendant on
one of the following grounds:

(1) The sentence consisted of or included the maxinium prison term allowed for the offense by division (A) of
section 2929.14 or section 2929.142 of the Revised Code, the maximum prison term was not required for the offense

pursuant to Chapter 2925. or any other provision of the Revised Code, and the court imposed the seiitence under one of
the following circumstances:

(a) The sentence was imposed for only one offense.

(b) The sentence was imposed for two or more offenses arising out of a single incident, and the court imposed
the maxitnum prison term for the offense of the highest degree.

(2) The sentence consisted of or included a prison term and the offense for which it was imposed is a felony of

the fourth or fifth degree or is a felony drug offense that is a violation of a provision of Chapter 2925. of the Revised
Code and that is specified as being subject to division (B) of section 2929.13 of the Revised Code for purposes of
sentencing. If the court specifies that it found one or more of the factors in division (B) (1) (b) of section 2929.13 of the

Revised Code to apply relative to the defendant, the defendant is not entitled under this division to appeal as a matter of
right the sentence imposed upon the offender.

(3) The person was convicted of or pleaded guilty to a violent sex offense or a designated hornicide, assault, or
kidnapping offense, was adjudicated a sexually violent predator in relation to that offense, and was sentenced pursuant

to division (A)(3) of section 2971,03 of the Revised Code, if the minimum term of the indefinite term imposed pursuant
to division (A) (3) of section 2971.03 of the Revised Code is the longest term available for the offense from among the

range of terms listed in section 2929.14 of the Revised Code. As used in this division, "designated homicide, assault, or
kidnapping offense" and "violent sex offense" have the same meanings as in section 2971.01 of the Revised Code. As

used in this division, "adjudicated a sexually violent predator" has the same meaning as in section 2929.01 of the

Revised Code, and a person is "adjudicated a sexually violent predator" in the same manner and the same circumstances
as are described in that section.
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(4) The sentence is contrary to law.
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(5) The sentence consisted of an additional prison term of ten years imposed pursuarit to division (B) (2) (a) of
section 2929.14 of the Revised Code.

(B) In addition to any other right to appeal and except as provided in division (D) of this section, a prosecuting
attorney, a city director of law, village solicitor, or similar ciiief legal officer of a municipal corporation, or the attorney
general, if one of those persons prosecuted the case, may appeal as a matter of right a seritence imposed upon a

defendant who is convicted of or pleads guilty to a felony or, in the circumstances described in division (B) (3) of this

section the modification of a sentence imposed upon such a defendant, on any of the following grounds:

(1) The sentence did not include a prison term despite a presumption favoring a prisoti term for the offense for
which it was imposed, as set forth in section 2929.13 or Chapter 2925. of the Revised Code.

(2) The sentence is contrary to law.

(3) The sentence is a modification under section 2929.20 of the Revised Code of a sentence that was imposed for
a felony of the first or second degree.

(C) (1) In addition to the right to appeal a sentence granted under division (A) or (B) of this section, a defendant
who is convicted of or pleads guilty to a felony may seek leave to appeal a sentence imposed upon the defendant on the
basis that the sentencing judge has imposed consecutive sentences under division (C) (3) of section 2929.14 of the

Revised Code and that ttie consecutive sentences exceed the maximum prison term allowed by division (A) of that
section for the most serious offense of which the defendant was convicted. tJpon the filing of a motion under this

division, the court of appeals may grant leave to appeal the sentence if the court determines that the allegation included
as the basis of the motion is true.

(2) A defendant may seek leave to appeal an additional sentence imposed upon the defendant pursuant to division
(B) (2) (a) or (b) of section 2929.14 of the Revised Code if the additional sentence is for a definite prison term that is
longer than five years.

(D) (1) A sentence imposed rtpon a defendant is not subject to review under this section if the sentence is
author.ized by law, has been recornmended jointly by the defendant and the prosecution in the case, and is imposed by a
sentencing judge.

(2) Except as provided in division (C) (2) of this section, a sentence imposed upon a defendant is not subject to
review under this section if the sentence is imposed pursuant to division (B) (2) (b) of section 2929.14 of the Revised
Code. Except as otherwise provided in this division, a defendant retains all rights to appeal as provided under this
chapter or any other provision of the Revised Code. A defendant has the right to appeal under this chapter or any otlier

provision ofthe Revised Code the court's application of division (B) (2) (c) of section 2929.14 of the Revised Code.

(3) A sentence imposed for aggravated murder or murder pursuant to sections 2929.02 to 2929.06 of the Revised
Code is not subject to review under this section,

(E) A defendant, prosecuting attornev, city director of law, village solicitor, or chief municipal legal officer shall

file an appeal of a sentence under this section to a court of appeals within the time limits specified in Rule 4(B) of the
Rules of Appellate Procedure, provided that if the appeal is pursuant to division (B) (3) of this section, the time liinits

specified in that rule shall not commence running until the court grants the motion that makes the sentence modification
in question. A sentence appeal under this section shall be consolidated with any other appeal in the case. If no other

appeal is filed, the court of appeals may review only the portions of the trial record that pertain to sentencing.

(F) On the appeal of a sentence under this section, the record to be reviewed shall include all of the following, as
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(1) Any presentence, psychiatric, or other investigative report that was submitted to the court in writing before the
sentence was imposed. An appellate court that reviews a presentence investigation report prepared pursuant to section

2947.06 or 2951.03 of the Revised Code or Criminal Rule 32.2 in connection with the appeal of a sentence under this
section shall comply with division (D) (3) of section 2951.03 of the Revised Code when the appellate court is not using

the presentence investigation report, and the appellate court's use of a presentence investigation report of that nature in
connection with the appeal of a sentence under this section does not affect the otherwise confidential character of the

contents of that report as described in division (D) (1) of section 2951.03 of the Revised Code and does not cause that

report to become a public record, as defined in section 149.43 of the Revised Code, following the appellate court`s use
of the report.

(2) The trial record in the case in which the sentence was imposed;

(3) Any oral. or written statements made to or by the court at the sentencing hearing at which the sentence was
itnposed;

(4) Any written findings that the court was required to make in connection with the modification of the sentence
pursuant to ajudicial release under division (I) of section 2929.20 of the Revised Code.

(G) (1) If the sentencing court was required to make the findings required by division (B) or (D) of section 2929.13
or division (I) of section 2929.20 of the Revised Code, or to state the findings of the trier of fact required by division

(B) (2) (e) of section 2929.14 of the Revised Code, relative to the imposition or modification of the sentence, and if the
sentencing court failed to state the required findings on the record, the court hearing an appeal under division (A), (B),

or (C) of this section shall remand the case to the sentencing court and instruct the sentencing court to state, on the
record, the required findings.

(2) The court hearing an appeal under division (A), (B), or (C) of this section shall review the record, including
the findings underlying the sentence or modification given by the sentencing court.

The appellate court may increase, reduce, or otherwise modify a sentence that is appealed under this section or

mav vacate the sentence and remand the matter to the sentencing court for resentencing. The appellate court's standard
for review is not whether the sentencing court abused its discretion. The appellate court may take aiiy action authorized
by this division if it clearly and convincingly finds either of the following:

(a) That the record does not support the sentencing court's findings under division (B) or (D) of section
2929.13, division (B) (2) (e) or (C) (4) of section 2929.14, or division (I) of section 2929.20 of the Revised Code,
whichever, if any, is relevant;

(b) That the sentence is otherwise contrary to law.

(H) A judgment or final order of a court of appeals under this section may be appealed, by leave of court, to the
supreme court.
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Ohio Rules Of Civil Procedure

Title III. Pleadings and motions

Ohio Civ. R. 11 (2013)

Review Court Orders which inay amend this Rule.

Rule 11. Signing of pleadings, motions, or other documents

Every pleading, motion, or other document of a party represented by an attorney shall be signed by at least one attorney

of record in the attorney's individual name, whose address, attorney registration number, telephone number, facsimile

number, if any, and business e-mail address, if any, shall be stated. A party who is not represented by an attorney shall
sign the pleading, motion, or other document and state the party's address. A party Krho is not represented by an attorney
may furtlier state a facsimile number or e-mail address for service by electronic means under Civ.R. 5 (B) (2)(f}. Except

when otherwise specifically provided by these rules, pleadings, as defined by Civ.R. 7(A), need not be verified or
accompanied by affidavit. The signature of an attorney or pro se party constitutes a certificate by the attorney or party
that the attorney or party has read the document; that to the best of the attorney's or party's knowledge, information, and

belief there is good ground to support it: and that it is not interposed for delay. If a document is not signed or is signed
with intent to defeat the purpose of this rule, it may be stricken as sham and false and the action may proceed as though
the document had not been served. For a willful violation of this rule, an attorney or pro se party, upon motion of a
party or upon the court's own motion, may be subjected to appropriate action, including an award to the opposing party

of expenses and reasonable attorney fees incurred in bringing any motion under this nile. Similar action may be taken if
scandalous or indecent matter is inserted.
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Ohio Rules Of Criminal Procedure

Ohio Crim. R 16 (2013)

Review Court Orders which may amend this Rule.

Rule 16. Discovery and inspection

(A) Purpose, scope and reciprocity.

This rule is to provide all parties in a criminal case with the information necessary for a full and fair adjudication of
the facts, to protect the integrity of the justice system and the rights of defendants, and to protect the well-being of

witnesses, victims, and society at large. All duties and remedies are subject to a standard of due diligence, apply to the
defense and the prosecution equally, and are intended to be reciprocal. Once discoveiy is initiated by demand of the
defendant, all parties have a continuing duty to supplement their disclosures.

(B) Discovery; Right to copy or photograph.

Upon receipt of a written demand for discovery by the defendant, and except as provided in division (C), (D), (E),
(F), or (]) of this rule, the prosecuting attorney shall provide copies or photographs, or permit counsel for the defendant

to copy or photograph, the following items related to the particular case indictment, information, or complaint, and
which are material to the preparation of a defense, or are intended for use by the prosecuting attorney as evidence at the

trial, or were obtained from or belong to the defendant, within the possession of, or reasonably available to the state,
subject to the provisions of this rule:

(1) Any written or recorded statement by the defendant or a co-defendant, including police sunlmaries of such
statements, and including grand jury testimony by eitber the defendant or co-defendant;

(2) Criminal records of the defendant, a co-defendant, and the record of prior convictions that could be admissible
under Rule 609 of the Ohio Rules of Evidence of a witness in the state's case-in-chief, or that it reasonably anticipates
calling as a witness in rebuttal;

(3) Subject to divisions (D) (4) and (E) of this rule, all laboratory or hospital reports, books, papers, documents,
photographs, tangible objects, buildings, or places;

(4) Subject to division (D) (4) and (E) of this rule, results of physical or mental examinations, experiments or
scientific tests;

(5) Any evidence favorable to the defendant and material to guilt or punishment;

(6) All reports from peace officers, the Ohio State Highway Patrol, and federal law enforcement agents, provided
however, that a document prepared by a person other than the witness testifying will not be considered to be the
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witness's prior statement for purposes of the cross examination of that particular witness u.nder the Rules of Evidence
unless explicitly adopted by the witness;

(7) Any written or recorded statement by a witness in the state's case-in-chief, or that it reasonably anticipates
calling as a witness in rebuttal.

(C) Prosecuting attorney's designation of "counsel only" materials.

The, prosecuting attorney may designate any material subject to disclosure under this rule as "counsel only" by
stamping a prominent notice on each page or thing so designated. "Counsel only" material also includes materials

ordered disclosed under division (F) of this rule. Except as otherwise provided, "counsel only" material may not be

shown to the deferidant or any other person, hut may be disclosed only to defense counsel, or the agents or employees of
defense counsel, and may not otherwise be reproduced, copied or disseminated in any way. Defense counsel may orally
communicate the content of the "counsel only" material to the defendant.

(t)) Prosecuting attorney's certification of nondisclosare.

If the prosecuting attorney does not disclose materials or portions of materials under this rule, the prosecuting
attorney shall certify to the court that the prosecuting attorney is not disclosing material or portions of material
otherwise subject to disclosure under this rule for one or more of the following reasons:

(1) The prosecuting attorney has reasonable, articulable grounds to believe that disclosure will compromise the
safety of a witness, victim, or third party, or subject them to intimidation or coercion;

(2) The prosecuting attorney has reasonable, articulable grounds to believe that disclosure will subject a witness,
victim, or third party to a substantial risk of serious economic harm;

(3) Disclosure will compromise an ongoing criminal investigation or a confidential law enforcement technique or

investigation regardless of whether that investigation irivolves the pending case or the defendant;

(4) The statement is of a child victim of sexually oriented offense under the age of thirteen;

(5) The interests ofjustice require non-disclosure.

Reasonable, articulable grounds may include, but are not limited to, the nature of the case, the specific course of
conduct of one or more parties, threats or prior instances of witness tampering or intimidation, whether or not those

instances resulted in criminal charges, whether the defendant is pro se, and any other relevant information.

The prosecuting attorney's certification shall identify the nondisclosed material.

(E) Right of inspection in cases of sexual assault.

(1) In cases of sexual assault, defense counsel, or the agents or employees of defense counsel, shall have the right
to inspect photographs, results of physical or mental examinations, or hospital reports, related to the indictment,
information, or complaint as described in section (B) (3) or (B) (4) of this rule. Hospital records not related to the

information, indictment, or complaint are not subject to inspection or disclosure. Upon motion by defendant, copies of
the photographs, results of physical or mental examinations, or hospital reports, shall be provided to defendant's expert

under seal and under protection from unauthorized dissemination pursuant to protective order.

(2) In cases involving a victim of a sexually oriented offense less than thirteen years of age, the court, for good
cause sbown, may order the child's statemerit be provided, under seal and pursuant to protective order from
unauthorized dissemination, to defense counsel and the defendant's expert. Notwithstanding any provision to the

contrary, counsel for the defendant shall be permitted to discuss the content of the stateinent with the expert.
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(F) Review of prosecuting attorney's certification of non- disclosure.
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Upon motion of the defendant, the trial court shall review the prosecuting attorney's decision of nondisclosure or
designation of "counsel only" material for abuse of discretion during ari in camera hearing conducted seven days prior
to trial, with counsel participating.

(1) Upon a finding of an abuse of discretion by the prosecuting attorney, the trial court may order disclosure, grant
a continuance, or other appropriate relief.

(2) Upon a fiitding by the trial court of an abuse of discretion by the prosecuting attorney, the prosecuting attorney
may file an interlocutory appeal pursuant to division (K) of Rule 12 of the Rules of Criminal Procedure.

(3) Unless, for good cause shown, the court orders otherwise, any material disclosed by court order under this
section shall be deemed to be "courisel only" material, whether or not it is marked as such.

(4) Notwithstanding the provisions of (E) (2), in the case of a statement by a victim of a sexually oriented offense
less than thirteen years of age, whei-e the trial court finds no abuse of discretion, and the prosecuting attorney has not
certified for nondisclosure under (D) (1) or (D) (2) of this rule, or has filed for nondisclosure under (D) (1) or (D) (2) of

this rule and the court has found an abuse of discretion in doing so, the prosecuting attorney shall permit defense
counsel, or the agents or employees of defense counsel to inspect the statement at that time.

(5) If the court finds no abuse of discretion by the prosecuting attorney, a copy of any discoverable material that
was not disclosed before trial shall be provided to the defendant no later than commencement of trial, If the court

continues the trial after the disclosure, the testimony of any witness shall be perpetuated on motion of the state subject
to further cross-examination for good cause shown.

(G) Perpetuation of testimony.

Where a court has ordered disclosure of material certified by the prosecuting attorney under division (F) of this

rule, the prosecuting attotney may move the court to perpetuate the testimony of relevant witnesses in a hearing before

the court, in which hearing the defendant shall have the right of cross-examination. A record of the witness's testimony
shall be made and slrall be admissible at trial as part of the state's case in chief, in the event the witness has become
unavailable through no fault of the state.

(H) Discovery; Right to copy or photograph.

If the defendant serves a written demand for discovery or any other pleading seeking disclosure of evidence on the
prosecuting attorney, a reciprocal duty of disclosure by the defendant arises without further demand by the state. The

defendant shall provide copies or photographs, or permit the prosecuting attorney to copy or photograph, the following
items related to the particular case indictment, information or complaint, and which are material to the innocence or

alibi of the defendant, or are intended for use by the defense as evidence at the trial, or were obtained from or belong to
the victim, within the possession of, or reasonably available to the defendant, except as provided in division (j) of this
rule:

(1) All laboratory or hospital reports, books, papers, documents, photographs, tangible objects, buildings or places;

(2) Results of physical or mental examinations, experiments or scientific tests;

(3) Any evidence that tends to negate the guilt of the defendant, or is material to punishtnent, or tends to support an
alibi. However, nothing in this rule shall be construed to require the defendant to disclose information that would tend
to incriminate that defendant;

(4) All investigative reports, except as provided in division (j) of this rule;
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(5) Any written or recorded statement by a witness in the defendant's case-in-chief, or any witness ttiat it
reasonably anticipates calling as a witness in surrebuttal.

(I) Witness Iist.

Page 4

Each party shall provide to opposing counsel a written witness list, incltiding names and.addresses of any witness it
intends to call in its case-in-chief, or reasonably anticipates calling in rebuttal or surrebuttal. The content of' the witness

list may not be commented upon or disclosed to the jury by opposing counsel, but during argument, the presence or
absence of the witness rnay be commented upon.

(J) Information not subject to disclosure.

The following items are not subject to disclosure under this rule:

(1) Materials subject to the work product protection. Work product includes, but is not limited to, reports,

mernoranda, or other internal documents made by the prosecuting attor-ney or defense counsel, or their agents in
connection with the investigation or prosecution or defense of the case;

(2) Transcripts of grand jury testimony, other than transcripts of the testirnony of a defendant or co-defendant.
Such transcripts are governed by Crim.R. 6;

(3) Materials that by law are subject to privilege, or confidentiality; or are otherwise prohibited frorn disclosure.

(K) Expert witnesses; Reports.

An expert witness for either side shall prepare a written report sumniarizing the expert witness's testimony,
findings, analysis, conclusions, or opinion, and shall include a summary of ttie expert's qualifications. The written report

and summary of qualifications shall be subject to disclosure under this rule no later than twenty-one days prior to trial,

which period may be modified by the court for good cause shown, which does not prejudice any other party. Failure to
disclose the written report to opposing counsel shall preclude the expert's testimony at trial.

(L) Regulation of discovery.

(1) The trial court may make orders regulating discovery not inconsistent with this rule. If at any tinie during the
course of the proceedings it is brought to the attention of the court that a party has failed to comply with this rule or with
an order issued pursuant to this rule, the court may order such party to permit the discovery or inspection, grant a
continuance, or prohibit the party from introducing in evidence the material not disclosed, or it may make such other
order as it deems just under the circumstances.

(2) The trial court specifically may regulate the time, place, and manner of a pro se defendant's access to any
discoverable material not to exceed the scope of this rule.

(3) In cases in which the attorney-client relationship is terminated prior to trial for any reason, any material that is
designated "counsel only", or limited in dissemination by protective order, must be returned to the state. Any work
product derived from said material shall not be provided to the defendant.

(M) Time of motions.

A defendant shall make his demand for discovery within twenty-one days after arraignment or seven days before
the date of trial, whichever is earlier, or at such reasonable time later as the court may permit. A party's motion to

compel compliance with this rule shall be made no later than seven days prior to trial, or three days after the opposing

party provides discovery, whichever is later. The motion shall include all relief sought under this rule. A subsequent
motion may be made only upon showing of cause why such motion would be in the interest ofjustice.
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