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NOTICE OF AF"PEAT., OF APPELLANT
JNDrUSTRLAL ENLRG^.' USER.4-OI-II()

Appellant, Industrial Energy Users-Ohio ("IEUOhio" or "Appellant") hereby gives its

notice of appeal, pursuant to Sections 4903.11 and 4903.13, Revised Code, and Supreme Court

Rule of Practice 2.3(B), to the Supreme Court of Ohio and Appellee, the Public Utilities

Commission of Ohio ("Co.mmission" or "PUCO"), from the Conunission's March 7, 2012 Entry

(Attachment A), May 30, 2012 Entry (Attaclunent B), July 2, 2012 Opiiiion and Order

(Attachment C), October 17, 2012 Entry on Rehearing (Attacbsrrent D), and December 12, 2012

Entry on Rehearizig (Attaclunent E) in Case No. 10-2929-EL-UNC.

Appellant was and is a party of record in Case No. 10-2929-EL-UNC and tiinely filed its

application for rehearing from the March 7, 2012 Entry on March 27, 2012; timely filed its

application for rehearing from the May 30, 2012 Entry on June 19, 2012; timely filed its

application for rehearing from the July 2, 2012 Opinion and Order on August 1, 2012; and timely

filed its application for rehearing from the October 17, 2012 Entry on Rehearing on

November 15, 2012.

The Commission's March 7, 2012 Entry, May 30, 2012 Entry, July 2, 2012 Opinion and

Order, October 17, 2012 Entry on Rehearing, and December 12, 2012 Entry on Rehearing

(collectively, "the Capacity Case Decisions") are unlawful and unreasonable for the reasons set

out in the following Assignments of Error:

1. The Capacity Case Decisions are unlawfiil and unreasonable since any
authority the Commission may have to approve prices for generation-
related capacity service does not perinit the Cornxnission to apply a cost-
based ratemaking methodology or resort to Chapters 4905 and 4909,
Revised Code, to supervise and regulate pricing for generation-related
capacity services: Similarly, the Capacity Case Decisions are
unreasonable and unlawful to the extent that they state or otherwise

{G39016:3 )
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suggest that AEP-Ohiot has a right to establish rates for generation-related.
services that are based on any cost-based ratemaking methodology,
including the ratemaking methodology identified or referenced in Chapters
4905 and: 4909, Revised. Code.

2. 7'he Capacity Case Decisions are unlawful and unreasonable because the
Commission's jurisdiction under Sections 4905.04, 4905.05, 4905.06, and
4905.26, Revised Code, extends to an electric light company, only when it
is "engaged in the business of supplying electricity for light, heat, or
power purposes to consumers within this state,"2 and does not include
wholesale transactions between AEP-Ohio and competitive retail electric
service ("CRES") providers.

3. The Capacity Case Decisions are uzilawful and unreasonable because the
Commission is without authority to "adjudicate controversies betweeri
parties as to contract ri.ghts."3 The Commission's Capacity Case
.Decisions rest upon the Commission's assessment of AEP-Ohio's rights
under PJM Interconnection, L.L.C.'s ("PJM") Reliability Assurance
Agreement ("RAA"), a contract approved by the Federal Energy
Regulatory Commission ("FERC"), which is subject to Delaware law.
Th.e Commission is without jurisdiction to determine what, if any, rights
AEP-Ohio may have under an agreement and this is particularly true in
this case since the RAA. is subject to the exclusive jurisd:iction of FERC.

4. , Assuming for purposes of argument that the Commission has authority to
authorize the billing and collection of a generation-related capacity service
charge pursuant to Chapters 4905 and 4909, Revised Code, the Capacity
Case Decisions are unreasonable and unlawful because AEP-Ohio failed
to present the required evidence and the Corrzm.ission failed to comply
with the substantive and procedural requirements contained in such
Chapters.

5. The Capacity Case Decisions, which claimed to set a generation-related
capacity rate consistent with the RAA, are ui-lawful and unreasonable
inasmuch as the Capacity Case Decisions violate the plain language of the
RAA, which must be interpreted under Delaware law (the controlling law
under the RAA).

a. The administratively-deterrni.ned "cost-based" rates for AEP-Ohio's
certified electric distribution service area contained in the Capacity Case

1 As used herein, AEP-Ohio refers to Ohio Power Company, which has merged with Columbus
Southerrz Power Company.

2 Section 4905.03, Revised Code.

3.New Bremen v. Pub. Util. Comm., 103 Ohio St. 23, 30-31 (1921),

{C39016:3 j 2
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Decisions violate the plain language of Article 2 of the RAA that states the
RAA. has a region-wide focus and pro-competitive purpose.

b. Even if the Commission could establish cost-based rates that were
consistent with the RAA, the Commission unlawfully and unreasonably
based its determination of "cost". upon the embedded cost of AEP-Ohio's
owned and controlled generating assets based on a defective assumption
that such generating assets are the source of capacity available to CRFS
providers serving customers in AEP-Ohio's certified electric distribution
service area. The RAA requires that any change to the default pricing,
PJM's Reliability Pricing Model ("RPM" or RPM-Based Pricing), must be
just an.d reasonable and looks to the Fixed Resource Requirement ("FRR")
Entity, and the FRR Entity's Service Area and the Capacity Resources in
the FRR Entity's Capacity Plan to establish any pricing other than RPM-
Based Pricing. Based on the plain meaning of the word "cost," the
Capacity Case Decisions' sanctioning of the use of embedded cost to
establish generation-related capacity services is arbitrary and capricious.
In addition, the uncontested evidence demonstrates that AEP-Ohio is not
an FRR Entity, AEP-OhiQ's owned and controlled generating assets are
not dedicated to serve Ohio load or satisfy any FRR obligation and also
demonstrates that AEP-Ohio's ow-ned and controlled generating assets are
not the Capacity Resources in the FRR Entity's Capacity Plan. In such
circumstances, the Commission's reliance upon embedded cost data for
AEP-Ohio's owned and controlled generating assets to establish the cost
incurred to provide generation-related capacity services to CRES
providers is arbitrary and capricious.

6. The Capacity Case Decisions, which offer AEP-Ohio the opportunity to
obtain above-market compensation for generation-related capacity service
through a deferred revenue supplement [computed based upon the
dif-ference between RPM-Based Pricing and $188.88/megawatt-day
("MW-day"), including interest charges] are unlawful and u.nreasonable
for the reasons detailed below.

a. The above-market supplement is unlawful and unreasonable inasmuch as
it allows AEP-Ohio to collect above-market compensation for generation-
related capacity service in violation of Ohio law's prohibition on
collecting transition revenue or its equivalent. The above-market
supplement also violates the terms of AEP-Ohio's Commission-approved
settlement commitment to not impose lost generation-related revenue
charges on shopping customers.

b. The above-market supplement conflicts with the policies contained in
Section 4928.02, Revised Code, which relies upon market forces,
customer clioice, and prices disciplined by market forces to regulate prices
for competitive electric services. Additionally, the Capacity Case

(C39U16:3 } 3
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Decisions are unlawful and unreasonable inasmuch as the Coxnmission
authorized AEP-Ohio to collect above-market.compensation for
generation-related capacity service, which will provide AEP-Ohio's
generation business with an unlawftal subsidy in violation of Section
4928.02{l-t}, Revised Code.

c. The Comznission is prohibited under Section 4928.05(A), Revised Code,
from regulating or otherwise creating a deferral associated with a
competitive retail electric service under Section 4905.13, Revised Code.
The Commission may only authorize deferred collection of a generation
service-related price under Section 4928.144, Revised Code, and any such
deferral must be related to a rate established under Sections 4928.141 to
4928.143, Revised Code.

d. The Commission unlawfully and unreasonably authorized AEP-Ohio to
defer the collection of generation-related capacity service revenue. Under
generally accepted accounting principles, only an incurred cost can be
deferred for future collection. To the extent that the Capacity Case
Decisions iinplythe Commission's intended use of Section 4928.144,
Revised Code, that Section also requires the Commission to identify the
incurred cost that is associated v+wi.th any deferral, a requirement
unreasonably and unlawfully neglected by the Capacity Case Decisions.

C. The Comnlission unlawfully and unreasonably determined that allowing
AEP-Ohio to collect above-market compensation for generation-related
capacity service was appropriate to address AEP-Ohio's claims regarding
the financial perforn7ance of its generation business, the competitive
business segment under Ohio law. The Commission's deference to AEP-
Ohio's claims regarding the financial performance of its competitive
generation business is also unlawful and unreasonable because it violates
the Commission's prior determinations holding that such financial
performance is irrelevant for purposes of establishing compensation for

generation-related service.

f. The Commissiori unlawfully and unreasonably authorized AEP-Ohio to
increase the above-market revenue supplement by adding carrying charges
to the deferred supplement without any evidence that carrying charges, or
any specific level of carrying charges, are lawful or reasonable.

g. The Capacity Case Decisions are unlawful and unreasonable because they
fail to recognize that the rates and charges applicable to non-shopping
customers, i.e. customers taking service under AEP-Ohio's electric
security plan ("ESP"), are also providing AEP-Ohio with compensation
for generation-related capacity service, it ignores or disregards the fact
ti-iat AEP-Ohio has roaintained that non-shopping customers are, on
average, payulg nearly twice the $188.88/Iv1'W-day price, and it fails to

{C39016:3 ) 4
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establish a mechanism to credit such excess compensation obtained from
non-shopping customers against any deferred balance the Capacity Case
Decisions work to create by co.mparing RPM-Based Pricing to the
$188.88I1V1W-day price. The non-symmetrical and arbitrary bias
embedded in the Capacity Case Decisions' description of how the deferred
revenue supplement sliall be computed guarantees that AEP-t)hio shall
collect; in the aggregate, total revenue for generation-related capacity
service substantially in excess of the revenue produced by using the
$ l 88.881?AW-day price to determine AEP-Ohio's generation-related
capacity service coMpensation for shopping and non-shopping customers.

7. The Capacity Case Decisions are unlawful and unreasonable inasmuch as .
the Comm.ission failed to restore RE'M-Based Pricing as required by
Section 4928.143(C)(2)(b), Revised Code, when it rejected A.EP-Qhio's
ESP in its February 23, 2012 ETZ try on Rehearing in AEP-Ohio's
consolidated ESP proceeding (which included this proceeding).
Additionally, the Capacity Case Decisions are unlawfiil and unreasonable
because the Commission abrogated its February 23, 2012 Entry on
Rehearing despite the fact that no party filed an application for reliearing
from the February 23, 2012 Entry on Rehearing challenging the
appropriate level of compensation AEP-Ohio was to receive fbr
generation-related capacity service during the pendency of the

Coinmisslon's review in this proceeding.

8. The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the temporary two-tiered rates authorized therein violate the comparability
requirements in Chapter 4928, Revised Code, which require the
generation-re.lated: capacity service rate applicable to CRES providers or
otherwise to shopping customers to be coniparable to the generation-
related capacity service rate embedded in AEP-C3hio's standard service
offer ("SSO") rates and are otherwise unduly discriminatory in violation
of Ohio law.

9. The Capacity Case Decisions are unlawful and unreasonable because the
temporary two-tiered rates established by the March 7, 2012 Entry and
May 30, 2012 Entry were not based upon the record from this proceeding,

10. The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Commission failed to direct AEP-Ohio to refund the above-market
portion of capacity clia.rges in place since January 2012 or credit the
excess collection against regulatory asset balances otherwise eligible for
amortization through retail rates and charges.

11. The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Commission violated Section 4903.09, Revised Code, by failing to
properly address all material issues raised by the parties.

{GS901E:3 } 5
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12. In addition to the individual errors cornrnitted by the Con-unission which
are referenced or identified herein, the totality of the Coznmission's
conduct throughout this proceeding is arbitrary and capricious, an abuse of
discretion, otherwise outside the law and "... at variance with `the
rudiments of fair play' long known to our law. Th.e Fourteenth
Amendment candemns such methods and defeats them." West Ohio Gas
Co. v. Public Utilities Cotnmission, 294 U.S. 63, 71 (1935) (quoting
Chicago, 1Vfilwaiikce, & St: Paul Ry. Co. v. Polt, 232 U.S. 165, 168
(1917)). Additionally, the implications of the Comn.iission's unlawful and
unreasonable actions in the proceeding below now threaten to reach
beyond the customers served by AEP-Ohio as both Duke Energy Ohio,
In.ce ("Duke") and '1'he Dayton Power antl. Light Company ("DP&L") have
filed copycat applications seeking to impose hundreds of millions of
dollars in unlawful, unreasanable, and above-market genexation-related
charges upon the customers they serve.

13. The Capacity Case Decision.s are unlawful and unreasonable because they
unreasonably impair the value of contracts entered into ,^Nith CRES
providers by retroactively altering the capacity pricing method that was in
place when such contracts were executed. The unlawful and unreasonable
impairment arises, in the particular circumstances presented by this case,
(and will arise in the case of Duke's copycat application if the
Commission grants Duke's request), because the prices established by
PJM's RPM-Based Pricing establishes generation-related capacity service .
prices three years in advance and the Capacity Case Decisions alter the
capacity prices that had been f7.xed arid were k.nowii and certain at the time
such contracts were executed. To the extent the Commission has, any
authority to approve prices for generation-related capacity services by
altering the ratemaking methodology, that authority may not be lawfully
exercised to affect the prices established by the capacity pricing method
previously approved by the Commission, in force by operation of law and
known and certain for contracts entered into prior to the effective date of
the new capacity pricing method.

WIiEREFORE, Appellant respectfully submits that Appellee's March 7, 2012 Entry,

May 30, 2012 Entry, July 2, 2012 Opinion and Order, October 17, 2012 Entry on Rehearing, and

December 12, 2012 Entry on Rehearing are unlawful, unjust, and unreasonable and should be

reversed. The case should be remanded to the Appellee with instructions to correct the errors

complained of herein.

{C39016;3 } 6
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Respectfully submitted,

f &^ P,-,^^^-,/ j

Samuel C. Randazzo (Reg. No. 0016386)
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ATTACHMENT A

BEPORE

THE PUBLIC tJTfU"f'TES COMMISSION OF OHIO

Irt the Matter of the Coznn-issiora Review of )
the Capacity Cliaxges of Ohio Power ) Case No.10-2929-EL--UNC
Company and Columbus Southern Power }
Company. )

ENTRY

The Coms-tzssion finds:

(1) On IVovember 1, 2020, American. Etectric Power Service
Corporation (AEPSC), on behalf of Columbus Southern Power
Company and Ohio Power Company (A;EI'` Ohio or the
Company)fi filed an application with the Federal Energy
ReguIatary Cammxssiorz (FERC) in FERC Docket No. ER11-
1995. At the ciirertion of FERC, AEPSC refiled its application in
FERC Docket No. ER11-2183 on November 24, 2010. The
application praposed to ehamge the basis for compensation for
capacity costs to - a cost-based mechanism and included
proposed formiz'la; rate templates under which AEP-„Ohro
would calculate its capaeity costs under Section D.8 of Schedule
8.1 of the Reliability Assurance Agreement (RAA).

(2) On December 8, 2010, the Commission found that an
investigation was necessary irt order to determine the impact of
the proposed change to IiEP-Oh:io's capacity charges.
Consequently, the Comm.ission sought public comments
regarding the following issues: (1) what changes to the current
state xnechanism are appropriate to determine PslT--Ohicz`s
fixed resource requirement (FRR) capacity charges to Ohio
competitive retail electric service (CRPS) providers; (2) the
degree to whi.ch AEPYC.?hio's capacity charges are currenfly
being recovered through retail rates approved by the
Corn.mission or other capacity charges; and (3) the impact of
.AEP-Ohio's capacity charges upon CRES providers and retail
competition in Ohio. The Conanussxon invited all interested

The ['ommission notes that tite merger of Colzarcztau.s Southc.̂ rm. Power Company into Ohio Power
Conapany has beeni ctszdSrcned Wday in a separate docket In tFzc Matter of t7re , 4ppticatirnc of ®lzin Power

Cottzpany and Calutrrbus Southern Parver Compar;y for AutJwrity to Merge and Related Appraarzls, Case No. i:t";c-

Z376-ELr-UNC.
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staLeholders to submit written coznrne-nts in the proceeding
within 30 days of issuance of the entry and to submit reply
comzn.eitts within 45 days of the issuance of the entry.
Additionally, in light of the change proposed by AfiP-Ohio, the
Conuxussion adopted as the state compensation mechanism for
AEP-Ohio the current capacity. charges establi.shed by the
tl-►ree-year capacity auction conducted. by PJM Interconnection
(Pj4, during the pendency of the review.

(3) (Jn january 20, 2011, AEP-Ohio filed a motion to stay the reply
c oxrment peri.od and to establish a procedural schedule for
hearing, as well as for an expedited ruling. In the alternative,
AEP-Ohio requested an extension of the deadline to file reply
comments until January 28, 2011. In support of its motion,
AEP-Ohio asserted that, due to the recent rejection of its
application by PERC based on the "existence of a state

compensation mechanism," it would be necessary for the
Conunission to move forward with an evidentiary hearing
process to establish the state compensa£ioat mechanism AEP-
0hio, argued that, in light of this recent development, the
parFies needed more tixne to file reply comments.

(4) By entry issued January 21, 2011, the attorney examiner .
granted 1'-^:EP-Qhio's motion to extend the deadline to file reply
comments and established the new reply comment deadline as
February 7, 2011. The fanuary 21, 7011, entry afso deteirm.izaed
that AEP-Ohlo's motion for the Conim.tssion to establish a
procedurai schedule for hearing woLAd be considered after the
reply commen.t period had concluded..

(5) On January 27, 2011; in. Case No.11-346-EL-SSO, et al. (11-346),
AEP-Ohio filed an application for a standard service offer
(SSO) pursuant to Section 4928.141, Revised Code.7- The
application was for an electric security plan (ESP) in
accordance Snri.tli. Section 4928.143, Revised Code.

(6) By entry issued August 11, 2011, in the present case, the
attomey examiner established a procedural schedule in order

2-

2.[rz lhe Ma#er of the Applica€iora of Calumbus Southern Power Company and Ohio Power Compcarcyfor Autho^rify

to Establisix a Standard Seroice Offer Pursuant to Section 4926.143; Revised Code, in thr_ Form of an Etecfric

Security Plan, Case Nos_ 12-M&ELrSSC'I and 11 -348-EL-S50, Ita the Matter of the Application of Colzambus

Sauthern Pozoer Company and Ohio Poaver Company for Approval of Certain Accounting AutFaority, c:,ase N.

11-349-EI. -AAM ar ►d:113at1-EL-AAM

000000016



1{1-2929-EL-[JNC

to establish an evidentiary record on a sta Le cornpensatio-n
rr4echanisxn. Interested parties were diz'ected to develop an
evidentiary record on the appropriate capacity cost
pricing/recovery mechanism inelucling, if necessary, the
appropriate components of any proposed capacity cost
recovery meehanism. An evidentiary hearing was scheduled to
commence on October 4, 2011.

(7) On September 7, 2011, a stipulatxon and 7recoznmendatzon (ESP
2 Stipulation) was filed by AEP-Ohio, Staff, and other parties to
resolve the issues raised in 11-346 and several other cases
pendizigg before the Coxcuxaission. (consolidated cases);3
including the above-captioned case. Pursuant to an entry
issued September 16, . 2011, the consolidated cases were
consolidated for the purpose of considering the ESI' 2
Stipula.tion: The Septembex 16, 2011, entry aLs-o stayed the
procedural schedule in the pending cases, including this
proceeding, until the Commission specifically ordered
otherwise. The evxdentiary hearing on the ESp 2 Stipulation
commenced on October 4, 2011, and concluded on October 27,

2011.

(8) C)n. December 14, 2011, the Comn-ission issued an opinion and
order izt the consolidated cases, modifying and adopting the
ESP 2 Stipulation (FSP 2 order).

(9) Subsequently, on February 23, 2012, the Comnnission issued an
entry on a'ehearmg m the consolidated cases, b-ranfin.g
reheaxixtg in part (ESP 2 entry on rehearing). Erriding that the
signatory parties to the FSP 2 Stipulation had not met their
burden of demonstrating that the stiputation, as a package,
benefits ratepayers and the public interest, as reqw^red by the
CoITtYilissioltts three-part test for the coriSYde.rat10I1 of

stipulafions, the Con-imission rejected the F^P 2 Stipulation.

-.3-

In the Matf.ea' of the Application of Ohio Power Company and Columbus Scnctlrern Pmwer Company for Authority

to Merge and Related Approuals, Case No. 1EF-2376-EIr-IINC; Iu the Matter of t)ae Appticatitrn of Columbus

Southsm Power Company Eo Amend its Emergertcy Curfailrrterzt Service Riders, Case No. 10-343-a-ATA; In

the Matter of de Applicratiot: of Ohio Power Company to Amend its Emergency Curtaitrree-nt Service Riders, Case

No. 10-344-ELAT'AF In the Matter of the Commission Review of the Capacity Ctgargges of Ohio Power Company

and Coluyszhus Southern Poaw Company, Case No. 10-2929-EIrUNC; fn the MatEer of the Appfica#cm of

Columbus Southem Pawer Corazpany for Approval of a Mechanism to Recover Deferred Puel Costs Pursuant to

Seetiou 492-8.14-4, Rezused Code, Case No. 21-4920-EL.-RDR; Irz the Iviatter of the Application of Ohio Power

Company for Approval of a Mechanism to Recover Deferred Fuel Costs Pursuant to Section 4928.14.4i iZeVISCu

Code, Case TtTo.11-4921-EI,-RDR.
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The Comxrussion directed AEP-Ohio to file, no later than
February 28, 2012, new proposed taxif.fs to contiRue the

prov%sions, terms, and conditions of its previous ESP, including

an appropriate application of capacity charges under the
approved state compensation mechanisrn established in the

present case.

4-

(10) On February 27, 2012, AEP-C?hio filed a motion for relief and

request for expedited ruling in the present dcacket. Under the
provisions of Rule 4901-112(C), Qhio Admrnistrative Code
(O.A.C.), any memoranda contra AEP--Ohxo`s request for
expedited ruling are due by March 5, 2012. Memoranda contra
AEP 0hxo`s request for relief were filed by PixstEnergy

Solutions Corp. (FES), In.terstate Gas Supply, Inc. (IGS), Duke
Energy Retail Sales, LLC (DERS), Industrial Energy Users-Ohio
PU^Ohio}, Ohio CoI1s13ITl.erB' Cotlmel ((JCC), and Ohio

Manufacturers' Association (OMA). A joint memoran.duxn

contra was filed by Comtella.tion Energy Conn^xnodities Group,

Inc., Constellation NewEnergy, Inc., Direct Energy Services,
LLC; Direct Energy Business, LLC, and the R.efai:t Energy

Supply Association (RESA) (coIlectzvely, Joint Suppliers).4

(11) fZi: its motion for relief and request for expedited ruling, AEP-
Ohio asserts that, in light of the Commissior^s rejection of the

ESP 2 Stipulation, the Cf?InIXtl5sion should qt1ir-kly resume this
proceed.ing from the point at which it was sxaspended to allow
for consideration of the stipulation. AEP-<)hi.o reasons that, in
the absence of the ESP 2Stipulation., this proceed:ing would

have been resolved by the end of 2011, and the Company
would not have faced the prospect of unreasonably- ;ow
capacity rates. AEP-0bio believes that the Commission should

expeditiously consider implementation of a cost-based capacity

rate, at least for a transition period during which the Connparay
would reinain an FRR entity, and issue a decision on the merits

of the case within 90 days.

Additionaily, ALP-Obio argues that a reasonable interim

capacity rate should be aznplernented during the pendency of

this proceeding, but cautions that the Commission shotld not

4 On February 28, 2012, and I±Itarch 5,2012, IG5 and RESA, respecffvely; filed aM®tion to intervene in t1is

case. IGS and RESA are, therefore, each deemed a part=^r tor z'sle pr:ae c: aes^:,_.^d^^'c^; fo 1!^^^'-^?hi^*'s

motion pursuant to Rule 4901-1-12(E), O.A.C
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preju:dge the merits of the case through implementation of the
interim rate. AE.1'-ohio contends that the interim rate should
not be based exclu.sively on PJIuI's Reliability Pricing M.QdeI
(RPM) auct3.on prices, which, according to :fEP-43hio, would
precipitate immediate, irreparable financial haxrn on the
Company, as it would be forced to provide CRF-5 providers
with access to its capacity at bela,rv-cost rates, AEP-Ohio
believes that the majority of its customers would leave its SSO
service, resulting in massive revenue loss for the Compaxiy.
Specifically, AEP-Ohio projects that its earnings for 2012 and
2013 would decrease by 27 percent and 67 percent, respectively,
resulti.ng in a rettxrn on equity of 7.6 percent and 2.4 percent,
respectively, as well as possible downward adjustrnents to the
Coi hpaxt.y`s credit ratizYgs. AEP-Ohio argues tl-iat such a result
would be confiscatory, unreasonable, and unjust. AEP-Ohio
adds that the Company would be forced to pursue aIl possible
legal rernedaes if the Conimission elects to rrnpuse full RPM-
based capacity pricing. Noting that the I-SP 2 Stipulation was
rejected for reasons unrelated to its capacity charge provisions,
AE['-Ohio axgues that it should not be subject to the punitive
result of full RPM-based capacity pricing, wwhich the Company
believes would prejudice the outcome of this proceeding by
causing the majority of its customers to switch providers by the
time a final decision is reached. AEP-Ohio also claims that
switching to RPM-based capacity pricing now, and later
implementing a different pxi.cing scheme after the case is
decided, would cause uncertainty and cordusion for customers.

ABP-Oh.io believes that using the same two-tiered capacity

pricing proposed in the ESP 2 Stipulation would offer the most
stability and represents a reasonable middle ground based on
the record in this case. Specifically, AEP-Ohio proposes that
the interim rate should be RPM-based capacity pricing for the
first 21 percent of shopping load of each customer class, plus
aggregation, but excluding mercantile load, with an interim
rate of $255.00/megawatt-day (MW-day) for shopping load
above the 21 percent cap. A:EP-Ohio notes that this "status
quo" proposal would essentially maintain the approach
implemented to date by the Company pursuant to the revised
Detailed 7mplementati.onPlan (DIP) filed ors. Dece_mber 29,
2011, which the Company recogzuzes was subsequently
itiodi.ixerli by the Cor,artrssFon Vn ;a;.fna.ry, ''3, 2n1^, in fihe
cozisolidated cases. AEP-Ohio asserts that the record supports
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its iziterim proposal or, i:n the alternative, an interim
mechanism that conforms to the Coznmission's modifications to
the revised DIP, with the exception of the inclusion of
rnercantile load. AI:;P--Ghio notes that it has filed the testimony
of Dr. Kelly Pearce in this docket, as well as testixnony from the
same witness in support of the ESP 2 Stipulation in the
consolidated cases, which, according to the Cornpany, supports
a cost-based formula rate that is we.Il in excess of its interim
proposal. AiJl'^,Jblo notes that Dr. T3earce's testimony supports
a capacity rate of $355. 72/ I'► W-d.ay, whereas its interim

proposal would set aside amounts of RPM-priced capacity for
an 3zLitaal tier of customers and provide for a capacity rate of

$255.00rIv1W-day for amounts above the first tier.

.Alternatively, AEP-Ohio proposes a compromise position of
RPM-based capacity pricing for customers already served by
CRES providers or those having provided a switch request as
of the date of the ESP 2 entry on rehearing, and $255.00/.MW-
day for all other custorners, including aggregation load, that

switch before the case is der_zded. AEP-Ohio believes that this
prooosal is a reasonable i-nterim solution, one that would
facilitate shopping during the pendency of the case, as well as
avoid financial harm for the Company. As this approach

v►Tou1d adopt two opposing litigation positions in part, A.E:P-

C>hio notes that it can be implemented without prejudice to the
outcome of the case.

Finally, .A,EI'-Ohio notes that the ESP 2 entry on rehearing is
unclear with respect to the directive regarding capacity pricing
and that the Comrzmission should provide darification so that
AEP-t7hio may comply with the Corrfmission.'s directive.

(12) In its mernorandum contra, FES argues that AEP-Ohio's motion
for relief should be denied as legally and procedurally
deficient, and that the Cammi:ssiozz should reject the
Compazty's attempt to retain the antiwmpetitive and
cl:iscrimiunatory capacity pricing scheme from the now rejected
ESP 2Stipulation. FES contends that AEP-Ohio has a nusnber
of means by which it could have sought relief, including
seeking rehearing of the ESP 2 entry on rehearing pursuant to
Section 4903.10, Revised Code, or seekirig emergency rate relief

,a,^t to Section 49(}9.1C^;. Revised Code. If AEP-Ohio's.,,,r^^A....^,...-^.

c}i.spute is with the all.eggedly confiscatory hxi.pact of the state

^
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compensation mechanism set forth in the RAA, FES notes that
the Company has already filed a complaint case in .FFRC
Docket No. ELI 1-32, seeking to change the terms of the RAA.
Rather than pursue these options, FES argues that A.EP-Ubio
elected to file its motion for relief, wh.ich disregards the
rehearing process and is not authorized by statute.

-7-

Additionally, FF.S takes issue with AEP-C7hio's e1a:i.m that RPM-

based capacity pricing wid1 cause the Company to suffer

irnmediate and irreparable harm. FES points out that, although
A:EP-Ohi.o sought rehearing of the December 8, 201£1, entry in

this docket, the Company did not clairn in its application for

rehearing that RPM-based capacify pricing would cause such
harm and, therefore, FES contends that the Company has
waived the argument FES adds that AEP-Ohio's cla.irn that

RPM-based capacity pricing is confiscatory is not credible,

given tl-iat the Company voluntarily used such pricing
thresughout the term of its first ESP. FFS notes that the RPM
zonal price for delivery year 2011E2012 is approximately
$116.00/MW-day and that AEP-Ohio voluntarily charged a

price of $105.00 jMV1T-clay as recently as the 2009/2010 delivery

year. FFS further notes that AEP-Ohio's projections for 2012

and 2013 'show significant earnings, despite the Company's
unsupported assuanptian that the maJority of its customers will
switch to CRES providers under RPM-based capacity pricing.
FBS also indicates that AEP-Ohio's anticipated retizrn on equity
of 7.6 percent for 2012 under RPM-based capacity pricing is
almost exactly what the Company had projected that it would

earn under the ]ESP 2 ,tipulatiozi.

In addi.tican, FPS argues that the Commissioll's directive to
A;.EP--Ohio is clear and that there is no need for clarification of
the ESP 2 entry on rehearing. FFS asserts that AET'-Ohio
should comply with the Contr3riission's directive and continue
to charge RP1YI baised pricing for its capacity izi- accordance with
the state compensation mechanism established in the
CommYssion's December S, 2010, entry. In order to comply
with the Comn-iissiQn's rlirective, FES notes that AEP-Ohio
need orIy notify PJM that the state com.pensation mechanism

requires RPM-based capacity pricing.

FE-S adds that the restoration of RPM-based capacity pricing,
which is the default pricing structure under the RAA, would
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not predetennine the outcome of this case but rather complies
with the RAA and restores all parties to the circnmstances in
pI lace throughout all of AEP-Ohio's first ESP. Given that the
ESP 2 Stipulation has now been rejected, FES also notes that
there is no support in the record for a capacity price of
$255.00/MW-day, which was Tiegotiated by the signatory
parties to the stipulation. PES argues that AEP-Ohio cannot
rely on the hearing record in the consolidated cases to support
its claims, as the consolidated cases were consolidated for the
limited purpose of considering the ESP 2 5ti.pulation. Further,
FES points out that even several of the signatory parties agreed
that setting the capacity price based on anything other than
RPM-based pricing was urr:reasonable but that the other
purported benefits of the E.SP 2 Stipulation made the two-tiered
approach acceptable to them:. FES adds that AEP-Ohio's
interim proposal would har.tn governmental aggregation and
restrict shopping. FES also argues that the two-tiered in.terin-a
proposal would d%scxin.-dna.te among shopping customers, as
we11 as between shopping customers and non-shopping

customers, and tha.t the .̂re are no benefits to eutweigh the harm

caused to competitive markets, now that the ESP 2 Stipulation
has been rejected. With respect to AEF'-C7hio's alternative
proposal, FES argues that it directly conflicts with state law and
policy and with the Commission's express intent in the ESP 2
order to accommodate governmental aggxegation. FF,S notes
that, if AEP-Ohio's alternative proposal is adopted, all
governmental aggregation load from the Novernber 2011 ballot
initiafiives would be derued RPM-based capacity pricing, as
those communities have not completed enroIIsnents.

(13) 1GS states that it does not object to ,A.EP-Ohzo's interim

proposal, but argues that AEP-Ohhi.o's compromise position
should be rejected. Although IGS believes that capacity
charges should be market based, it notes that there is a need for
a measurecl transition from a regulated to a competitive

paxad.zgrn: IGS asserts that A.EP-Ohio°s interun proposal is a

reasonable approach that woti.ld enable the parties to engage
again in a constructive dialogue toward a more permanent
solution that provides certainty for all stakeholders. ICS
contends that AEP-Ohia's interim proposal would provide
clarity for CRES providers, as well as an opportunity for

customers to DeTlef it fro'rn sai7jitgs, or.^,^.ered by CR,F-f providers.

IGS notes that the interum proposal, which would essentiall.y
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main:tain the capacity prici_ng recommended in the ESP 2

Stipulation, was agreed to by most of the parties in the
consolidated cases. IGS cautions that the RPM capacity

allvtmers.ts must be available to aI1 custorner classes equally, if
AEl'-OhY.o's interim proposal is to remain a viable interim
solution. Additionally, although iGS does not object to AEI'-
Ohio`s interim proposal, IG r suggests that, as an alternative,
the Gommission could implement a cap on the gQvernmental
aggregation load to wfich RPM-based capacity pricing applies.
With respect to mercantile customers, IGS proposes that the

Coziniassicrn could defer the decision of whether to exclude

; suci< customers to the cornmunities seeking to aggregate,
instructing each corn.mxznity to capture its decisi4n in its plan of

govemartce.

IGS
believes that AEP-ohin`s compromise position would

distort the basic premise of market-priced capacity and would
immediately and perhaps permanently stifle competition.

Noting that there bas been a general consensus axnong
stakeholders that AEP-Ohio shov]d transition to competition,
IGS argues tha.t a flatrate increase to $255.00/MW-day for all
cu:stozners electing to shop after February 23, 207:2, would not
serve this end but would rather create a roadblock to

corxtpetitive markets.

(14) In its memorandum contra, DER5 argues that AEP-Ohio's
motion for relief should be denied and that the Company
should be required .unrnediately to implement RPM-based rates
for capacity while this proceeding is pending. DERS believes
that AEP-Ohio's interzxm pr4posal would harm the competitive
markets and dissuade customers £rom shopping in violation of
state policy. According to DERS, A.EP-C?hio`s interim proposal
would penaTzze new shoppers by imposing a dramatic
escalation in capacity charges. Noting tha.t the Coia- ►mission has

approved RPM-based capacity pricing as the state
compensation xn.ech.arisrn. DERS maintains that AEP-Ohio
seeks a drastic clitange frazn the situation that existed before this
proceeding commenced. DERS further notes that AEP-Ohio's
proposed two-tiered capacity charge is entirely at odds wit:h
the capacity charge calculation meth.odologies approved for

other utilities in the state.
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Additionally, DERS contends that there is no justification for
the remedy that AEP 0hdo seeks. DERS argues that AEP-oh.io

has offectlvely sought a stay of the capacity-related: partion of
the ESP 2 entry on rehearing. DERS assertss that AEP-Ohio has
made no attempt to address any of the relevant factors ihat are

considered in determining whether to grant a stay of an order,

other than to aliege that the Company will suffer fi:fia:aa^ciai

harm..

-10-

(15) IEU-Ohio argues that AE.P-C3hio's motion for relief should be
denied as another attempt by the Company to impede
shopp.ung by .din.%ting access to RPM-based capacity pricing.
T.EU-Ohio - notes that the state compensation mechanism
established in thzs proceeding requires RPM-based capaCxty
pricing. Be-cau.se the Comnusslon has now rejected the ESP 2
Stipulation including its capacity pricing provasi.ons, IEU-C)hio
asserts that the "stafty.s quo" price is the RPM-based price as a

matter of law. iEt7-C3h.io adds that each of the interim solutions

proposed by AEP-Ohio is dis^atory and non-comparable
in violation of various sections of Chapter 4928, Revised Code,
in that similarly situated customei-s would be subject to one of
two significantly different ca.pacity prices based on nothing
more than when the deter.miiza.tion to switch providers was

made.

In addition, T.EU-Uhio agrees with DERS that AEP-Ohio has

failed to provide any basis for a stay of the Caraul^Aissiori s
orders regarding capacity charges. Specifically, IEU-Ohio

con.tends that a c1al.m of irreparable harm does not enable AEP-

Ohio to secure approva3. for a new capacity pricing scheme,
even on an interim basis, in this proceeding. IEU--Oh7:o belaeves

that, alth.ough clauris of financial distress and confiscation may
appropriately justify regvlatory relief in sorne circumstances,
no such circumstances exist in ffiis case. IEiJ-Ohio notes that

AEP-Ohio has not invoked the Comnlissior ►.'s authority under

Section 4909.16, Revised Code, and that the Company,

therefore, has no justification for seeking interim relief based an

alleged financial distress. IEU-Oliio further notes that AEI.''-

Ohio has failed to provide any support for its claim of

confiscation and instead has offered non-record information
showixng positive retur.ns for 2012 and 2013. Given that AEP-

: has benefited from saVlificantly excessi.ve earnings under

the same SSU rates and the same capacity pricing znechani.snz.
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that the Company was ordered to imp2emen.t in the ESP 2 entry
on rehearang, IEU-Mo maintains that the Company has nOt
provided any basis upon which to believe that the ESP 2 entry
on rehearing will result in confiscation. Even if there were a
Iegitamate confiscation claim, IELU-C3hio believes that AEP-C?hio

should direct its efforts at FERC.

Additionally, IEU-Ohio disputes AEP-Ohio's argument that a
return to RPM-baseci capacity pricing would create confusion
for customers and CRES pro-viders. IET.3-Ohio avers that the
ornly confusion surrounding capacity charges stems from AEP-
Ohio s continued efforts to impede shopping. Noting that
AEP-Ohio is not authorized to cozrtpete with CRE..S providers to
provide service to retail customers, IE1LU-Qhio also takes issue
with AEP-Ohio's claim that it wou.Id be unlawful to retfuise the
Company to provide below-cost capacity to its competitors.
IEi..J-Ohio asserts that AEP-Ohio has clearly indicated that its

proposed capacity pricing structure is intended to prevent

customers from shopping.

IEU-ohio fv_rffier argues that none of AEP-Ohio's proposed
interim solutions is based on record evidence. IEU-Oha.o points

out that ,AEP-C>hio`s testim.ony in this proceeding has not been

sub}ected to discovery or cross-exarriimtion and tlhat reliance
on the record supporting the ESP 2Stipulatiion and the ESP 2
order is unreasonable in light of the fact that the stipulation has
nov+.' been rejected. IEU-Cthio also contends that AEP-Ohio's
proposed interim soiutions are u:zueasoztable, as they would
unreasonably restrict customer choice and Iimit access to RPM-
based capacity pricing. Finally, IEU--0hio maintains that the
ESP 2 entry on rehearing clearly directs A.EP-C7h.ica to
implement RPM-based capacity pricing. IEU-Ohio adds that
AEP-0hio's position that the ESP 2 entry on rehearing requires
clarifieatiozx is not credible in light of testimony given by the
Company during the hearing on the ESP 2 Stipulation, as well
as arguments raised by AEPSC in a recent £iiing for relief in

FERC Docket No. ER1:12183.

-11-

(16) pCC, in its memorandum contra, argues that AEP-Ohio's
motion for relief and request for expedited ruling are
procedurally i:rnproper and that the subject matter of the
m.nfi an s-ho-uld have been addressed in an application. for
rehearing of the ESP 2 entry on rehearhlg, OCC requests that
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the Cornxxriussion treat AEI'-Ohi.o's motion as an application for
rehearing and proceed on that basis. C3CC further contends

that AEP-Ohio's untested financial assertions are not part of the

record an.d should be disregarded.

In addition, QCC n,:ais,.tains that AEP-Ohio has failed to
provide any Iegal basis for its interim ca.pacity pricing
proposals. OCC believes that Section 4928.143(C)(2){b},
Revised Code, requires a return to the RPM-based capacity

pricing tl^at existed in. December 2011 under the first ESP and
that AEP-Ohio's proposals are not consistent with the statute.
tJCC adds that the ESP 2 entry on rehearing is clear and that
the Corrfmission ordered A.EP-OhiO to apply RPM-based
capacity pricing under the conditions that were used during
the first ESPe OCC notes that it is di.singenuous for AEP-Ohio
to claim that it does not understand the Commission's directive
in the ESP 2 entry on rehearing when the Company's pleading
in this case and the recent filing in EERC Docket No. ER11 -2183
are largely devoted to asserting the consequences of a return to
RPM-based capacity pricing. OCC concludes that AEP-Ohio's
attempt to Iirriit shopping by increasing capacity charges in

violation of state policy should be rejected.

--12..

(3.7) The joirtt Suppliers argue that AEP-Ohio's interim capacity
proposals are contrary to the ESP 2 entry on rehearing,
including the Cornmission.'s clear directive to implement RPM-
based capacity pricing. The joirn.t Suppliers assert that the two-

tiered capacity charge agreed to under the ESP 2 Stipulation
was a specific component of a comprehensive plan that cannot
now be lifted in part from the stipulation and: used outside of
the context for which it was created. The join:t Suppliers add
that AEP-Ohio's interim proposals would effectively curtail
competition and postpone market-based pricing inde€irritely,
without all of the other aspects of a transition to competition,
which was the purpose of the two-tiered capacity charge in the
ESP 2 S'tiptidation. The Joint Suppliers contend that, outside of
the context of the comprehensive ESP ZStipulation, the or-fly
appropriate charge for capacity is RPM-based pricing. The
Joint Suppliers note that the top tier of $255.00JMW-day,
which was a negotiated number, has no logical basis and does
not reflect market prices_ The jo7nt Suppliers believe tlia.t RPM-

based ca-pacit.- pric'-n-g^ both transparent and predictable for

a.U market participants, including consumers and CRES
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providers, and is th.e or►ly appropriate pricing for capacity

outside of the context of a camprehen.sive transition to a
competitive market. The Joint Suppliers note that, for non-
shopping customers, the price of capacity is built into AEP-
Ohics's tarsff rates. With respect to shopping customers, the
Joint Suppliers note that the RPM-based capacity rate will be
approximately $116.00JIvMW-day until the June 2012 billing
cycle; vtirhich is the same amount that AFP-Ohio has charged
since the June 2011 billing cycle, other than for a srna):1 num.ber
of corxu.nerci.al and'industrial customers that switched after the
ESP 2 Stipulation was executed. The Joint Suppliers add that
AEP-{JWo reinstated, yn its compliance tariffs filed on Eebruary
28, 2012, the 90-day notice requirement for most non-residential
customers that elect to shop, which the joirtt Suppliers argue
will protect the Coznpany fram, a flotrd of shopping for at least
the next 90 days while this proceeding is pending. Therefore,
the joint Suppliers maintain that AEP-Qhio's financial concerrts
are not well founded at this time.

(18} OMA argues that granting AEP-fQh1o's motion would harm
Ohio manufacturers. OMA confiends that the relief sought by
AEP-{7h.io would prevent customers frorn taking advantage of
historically low market prices. OMA adds that, if Ap,P-C?hio`s
motion for relief is granted, the Coxnpany will. not be incented
to develop expeditiously a better rate plan than the rejected
ESP 2 Stipulati:on, as the Company will have some of the
revenue protection that it seeks. OMA also argues that AEP-
0hio could lessen the detrimentat financial impact of the ESP 2
entry on rehearing by developing and filing a new and
improved SSO. OMA notes that A:EP-Ohies projected 2.4
percent return on equity for 2013, while not a healthy return on

equity, does not reflect a new rate plan and thus may never

coine to fruition. OMA emphasizes that AEP-Ohio seeks relief

for only an i.r►.terim period until a new SSC) is approved. OMA
believes that it is more important for AfJI'-OWo and the other
parUes to develop a new SSO that can be expeditiously
implemented so as to avoid financial harm to both AEP-Qhio

and customers_

Add'ztionally, OMA asserts that AEP-Ohio`s znotion for relief is
legally deficient. OMA contends that the Commission may not
auihar3ze nEPtlvhit: to modify i+s canacity charges, even fcsr an
z.nterim period, unless the state compensation rrr.ech:anism is
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changed, emergency relief is granted, or the RAA xs modified at

FERC's direction. OMA further contends that AEP 0hi.o's

7ncition for relief is not authorized under C?hio 1.aw and is thus

proceduraUy deficient.

(19) On Ma,rci.i 5, 2012, AEP-C3hio filed a motion for leave to fz7e a
reply to the vari.ous memoranda contra to provide the
Commi.ssion zar-ith updated informa.tion in response to the

arguments offered by the intervenors and ensure that the
Commission has the necessary information to xnake an
informed decision. The motion htcludes the affidavit of AEI'-
Dhio ernployee Willi.am A. Allen, Director-Rate Case

Mai►agement, regarding the level of shopping in AEP-0hio's
service territory and the details and assumptions used in the
Con-ipany`s analysis in support of the 'snformation provided in

the Company's request for relief.

AEP-ohio responds that 36.7 percent of AEP-Ohio's load has
svvi.tched or indicated an intention to switch to a CRES provider
as of March 1, 2012. Under the two-tier capacity pricing
mechani.sm approved: by the Comrnission in the ESP 2 order,
AEP-Ohio claims that 6.8 percent of its total load transferred to
a CRES provider at the second tier of $255.00/MW-day. This is
the interim structure that AEP-C7hio requests remain in place

until the Cc►rnini:ssion issues a final decision on the capacity
cha.rge issue. Since the ESP 2 entry on rehearing issued
Febiuary 23, 2012, AEP-Ohio states some 10,000 switch
requests have been presented to the Coxnpan.y.

Further, Mr. Allen attests that, since his rebuttal testimony in
the consolidated cases, the energy prices in the PJM market
have decreased by approximately 25 percent, increasing the
headxoom available for CRES providers. Mr. Al]enn further
reasons that, with. !he current energy pri.ces, CRES providers
can ma?^.e offers below the Company`s tariff rates with capacity
at $255.00/MW-day. According to AEP-Cihio, customer
shopping increa:sed after the ESP 2 entry on rehearing artd will
continue to increase, particularly if 0 capacity is priced at
RPM, harming AEP-Ohio.

(20) On March 6, 2012, FES ffied a rnemorafLdum contra ,AEP-fihio's

motion for leave to file a reply. FES contends that AEP-Ohio
^,-.. .^, ,r-

filed its motion for relief pursuant to Rule 490`t-i-1:^E^-}, v.^.^.-.,
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wl.iich, in exchange for an accelerated response time, prohibits
the filing of a reply. Further, FES a.rgues that there is nothing
AEP-Ohio filed in its reply that could not have been included
in its motion for relief, which would have granted the other
parties an opportuni.fy to respond. FES claims that AEP-Ohio's
reply is unreasonable and a violation of procedural due process
and requests that the Coxrsnti.ssion not consider the information
presented in the reply as, according to FES, to do so would be

plau-t error.

(21) Itule 4901-1-38, O.A.C., provides that'^^e Commission may, for

good cause shown, prescribe different practices from those
i:provided by rule. It is irnperatzve that the Comrxu..ssi.Qn have
the most accurate and complete information avai.taiaZe to make
an informed decision to balance the interests of all
stakeholders, particularly in light of the unique circu:nnstances
of this case. Accordin.gly, we grant AEP-Ohio's motion for

leave to file a reply.

(22) We reject claims that the interin.^ relief is not based upon record
evi:derice. The instant proceeding was consolidated with 11-346
and the cases enumerated in footnote ti.iree of this entry for
purpqses of considering the ESP 2 Stipulation. All of the
testimony and exftibits admitted into the record for purposes of
considering the ESP 2 Stipulation are part of the record in this
proceedirtg. Our subsequent rejection of the ESP 2 Siipuiati.Qn
di.d not remove such evidence from the record, and we may,
and do, rely upon such evidence in our decision granting

interim relae#.

(23) As certain of the memoranda contra argue, the two-tier
capacity rate was created and agreed to by numerou.s
intervenors to the consolidated cases, as one component of the
ESP 2 Stipulatiara. As is the case with a stipulation, parties
negotiate for an.d compromise on various provisions. We
understand that parties may feel that corYsideration of the two-
tier capacity rate as the state compensation xnechaniszn denies
the other parties to the stipulation the benefit of the bargain.
Moreover, while AEP-Ohio may have other avenues to
challenge the alteged confiscatory impact of the state
compensation mechanism, the Cornxn7..ssion is also vested with
the ?_77.^'j'1fZYYiI to modify Lii"° state compensation mec13.G7msm

established in our December 8, 2010, entry ut this case.

-15-
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(24) As we noted in the entry establishing the state compensation
rnechaxdsm, the Commission appro-ved retail rates for A.EP-

Ohio in its first ESP proceeding. sn re Columbus Southerrt Power

Company and f.7hza Power (:Dmpany, Case Nos. 08-917-EL-SSO, et

al. (ESP 1 Case). These retail rates included the recovery of
capacity costs through prouider-of-last-resoxt (POLR) cha.rges
to certaizt retail, shopping customers based upon the
continuation of the current capacity charges established by the
tl'r.ree-year capacity auction canducted by PJM under the

current FRR raieccharusm. Pntry (December 8, 2010) at 1-2.
Further, the Com:inissican esstablishedr as the state compensation
-:rnechanism, the current RPM rate estabiished by the PJM base

:resxdual auction.

-16-

(25) However, on remand from the Supreme Court, the

Coirmiv..,̂ sion e]I.n;iinated the POLR charges. ESP 1 Case Order
on Remand at 33 (October 3, 2011). Therefore, Af3P-Ohio is no
longer receiving any cantribution towards recovery of capacity

costs from the POLR charges. Further, evidence presen.ted in
this proceeding in support of the ESP 2 Stipulation clazmed that
RPM rates for capacity are below A.EI"--dhhio`s costs to provide
such capacity. As we have previously noted, the evidence in
the record indicates a range of potential capacity costs from a
low of $57.35jMW-day (kfiS Ex. 2 at 5) to a high of
$355.72 jNlVV day, as a merged entity (AIl'-Mo Ex. 3 at 10).
Moreover, when. retafl customers switch to competitive
suppliers, AEP-Ohio cannot take full advantage of the
opportunity to sell into the -wholesale market as any Ynargin on
off-system sales must be shared with other AIEP affiliate
companies under its current Pool Agreement and in many
instances is flowed through to customers of non-Ohio AEP
utility- affiliates. The Pool Agreement was last amended in 1980
and did not contemplate current circumstan.ces. Until the Pool
Agreement is modified, it places AEP-Qitio in a position

different from other Ohio utilities.

(26) Accordingly, we find support in the record that, as applied to

AEP-Oliio for the interzm period or ►ly, the state compensation

mechanism could risk an unjust and unreasonable result.
Thexefore, the Coinzni.ssion innplexn.ents the two-tier capacity

pri,czng. We implement the two-tier capacity pricing

meciaanismL proposed by AE...F-Ohic' in its motion for relief,

subject to the clarx;ficatiQn.s contained rn our january 23, 2012{
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entry, including the clarification including mercantile
customers as go-verm-nental aggregation customers eligible to
receive RPM-priced capacity. Uiider the two-tier capacity
pricing mechanism, the first 21 percent of each customer class
shall be entitled to tier-one RPM pricing. All custome•rs of

goverrunenta1, aggregatior ►s approved on or before November

8, 2011, shall be entitled to receive tier-one RPM pricing. The
second-tier charge for capacity shall be at $255.00/MW-day.
This interirn rate will be in effect until May 31, 2012, at which
point the rate for capacity under the state compensation
mechanism shall revert to the current RPNI in effect pursuant to
^:the PJM base residual auction for the 201212013 year.

'Finally, we note that, on March 5, 2012, AEP-Ohio filed notice
of its intent to file a modified ESP, pursuant to Section 4928.143,
Revised Code, by Ma.rch 30, 2012. ABP-tJhio plans to propose
as part of the modified ESP a capacity charge, applicable until
such tirne as AEI'-Ohio can transitioxt from an FRR to an RPM

entity. AEP^Ohzo suubm%ts that this will predude the need for
the CoYrrn.lniSsiori to adjudicate this case, provided a satisfactory
interim mechanism is established and the ESP is resolved
expeditiously. The Company st-ates the term of the modified
ESP will be June 1, 2012, through May 31, 2016.

Although AEP-0hio believes that the present case may be
resolved under its modified appli.cation, for an ESP, the
Comnz.ission believes that resolution of this case should no
longer be delayed. Our decision today temporarily modifying
the state cozxnpei-wation mechanism will affow the Con.rtmission
to fufly develop the record to address the issues raised in this
proceeding. Therefore, the Commission directs the attorney
examiner to issue a procedural schedule in this case under
which this matter be set for hearing no later than April 17, 2012.

It i^, therefore,

-17-

ORDERED, That AEP-Ohio's motion for leave to file a reply is granted. It is,

further,

C3RDERED, That AEP-Ohio's motion for relief be granted, as deterznin..ed above,

until May 31, 2t?12. It is, further,
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O12D,EP.ED, That a copy of this entry be served upon a1I parties of zecaxd.

TI-M PUBLIC T.JTILITMS CO.MMIS.51UN OF C)HIC?

Paul A.

°3Andre Tf Port

SjP j GNSf vxxxt

Entered in the Journal

Barcy F. Iv^^Neal
Secretary

Chairrrian

CheryY L. IZobertd
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ATTACHMENT B:

BEFORE

THE PUBLIC UTILI'I'IES COMMISSION OF OHI(:7

In the Matter of the Commission ReNriew of )
the Capacity Charges of ahio Power ) Case No. I0-2929-EL-UNC
Company and Columbus Southern. Power }
Com.pany.

ENTRY

The Commission finds:

(1) By entry issued on Marc.h 7, 2012, the Comrzussiort granted the
request of Col:urnbus Southern Power Company. and Ohisr,
Power Company {jointty, AEP-Ohio or Company) for relief and
implemented an interim capacity charge until May 31, 2012.1
This interimm capacity charge established a two-tier capacity
pricing mechanism proposed by the Company, subject to the
clarifications contained in our January 23, 2012, entry in this
procoeding. More specificaRy, mercaxi.tafe customers in,
gov'emznental aggregations are eligible to receive capacity
priced in accordance with PJM Interconnection's (,'JM'.s)
Reliability Pricing Model (RPM). Further, under the two-tier
capacity pricin:g mechanism, the first 21 percent of each
rustomer class is entitled to tier-one RPM pricing. All
customers of governmental aggregatioris approved on or before
November H, 2f1x1, are entitled to receive tier-one RPM pz`idng.
The second-tzer charge for capacity is $255/megawatt (MW)-
day. Further, the March 7, 2012, entry placed the interim rate
in effect until May 31, 2012, at which point the rate for capacity
under the state compensation mechanism woul& revert to the
current RPM in effect pursuant to the PJM base residual
auction for the 2012J 2013 delivery year.

(2) On April 30, 2012, AEP-Ohio filed a request for an extension of
the interim capacity pricing implemented by the Conurnission,
purs-uant to exxtry issued on March 7, 2012. AEEP-Qhdo reasoiis
that, as a restal# of issues arising in this proceediz ►g, the
scheduled start of the evxdentiary hearing in the Company's

^ By entry issued on lvfarch 7, 2012, the Coxnoassion approved and confirmed the merger of Columbus
Sou+the^m- Power CQmpany into Ol.ioPower C.ompany: eff-ecf#ve Decenaber 31, 2Q11.. In the Matter of'the
.f3.pp3icati®w of fJW :1'outer Company and Coiunzbus Svutherrz Pmwer Company for Antltorzly tv Merge and
Related Approvurs, Case No. I0-2376-EE^LYNC.
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modified electric security plan (ESP 2) cases,z and the fact that
C;.onuxcission Staff is working on both proceedings, it is uztb-tcely
that an order on the rxterits can be issued before May 31, 2012.
Furthermore, AEP-Ohio notes that, as part of its modified ESP
2 proceeding, it proposes an alternative #wo-tiered capacity
pricing mecha.nzs-m. AEP-C7hio reasons that consideration of
the capacity charge mechanism in the modified ESP 2
proceeding rep-resents the patential for yet another change in
capacity rates for shopping customers. To avoid cazstom-er
confusion and uncertainty, undue disruption to the competitive
Ohio retail market, and financi;al, harxn to the Company given
the significant drop in the RPM rate effective June 1, 2012, .AEP-
Okti.o requests that the current interun capacity charges remain
in effect (tier one at $146/MV`d-day and tier two at $25-5/MW-
day) unti:I the eomrnissiorL issues a decision on the rneri.ts.

(3) Memoranda contra AEP-Cihio's motion for an extension of the
currently effective %nterirn capacity rates were filed by -C}hio
Manufacturers' Association (OMA), jointly by Duke Energy
Commercial Asset Management (DBCAIVIj and Duke Energy
R.eta:ii. Sales (DERS), jointly by FirstEnergy SoIutio,ns (FES) and.
Industrial Energy Users-Ohio (IEU-Ohio), Oh.io Consumers'
Counsel (CCC), Exelon Generation C:ompany (Exelon), and
Retail. Energy Supply Association (RESA). Ohio Energy Group
(OEG) also filed a response.

(4) In tlieir joint memmorandurxi contra, .pES and J[E[JJ-Qhio respond
that AEP-ows motion, fox extension should be denied
because it is legal.:y and procedura3ly deficient. Specifically,
FES and IEU-Ohio argue that the Comanission has already
determined that the interizn two-tiered capacity pricing ends on.
May 31, 2012, and that RPM-based pricing will resume on June
1, 2012. According to FES and lEU--Ohio, there is no reason to
alter the Commission's determination that the interim two-
tiered capacity pricing will remain in place only for that limited
period, particularly when customers and competitive retail
electric service (CRES) providers have relied on the
Comxnission.'s determination in making decisions regarding

-2-

2 In the Ivtiztter of the Application of Columlyus Southern Power Company and Ohio Power Camprazy for Authfltity
to Estrhlrsk a Sfnndcard Set'v.rce 1?f1`'er and Tn the Matter of the Ar>ntication af Colutnbus Sou-therrz Power Company
and Ohio Power Co»rpmay for Approval of Certczirz Accounting Authority, Case Nos. 11,346:E]^-5S0, 11-348-
EGSSO,11--349-ELr.AATv.t, and 11-350-EL-AAM

000000034



10-2929-EL--CJNC _3_

shoppin.g. Further, FES and TEU-Ohio contend that AEP -
C3faia"s motion for extension constitutes an untimely application
for rehearing. FES and lEU-Uhi.o maintain that AEP^UUh%a
effectively seeks a s-ubstantive modification of the
Corrmissiori s March 7, 2012, entry granting interim relief and
that the Company should have, but did not, fi^.1e an application
for rehearing as its remedy. Because AEP-Ohio elected not to
file an application for rehearing, FF,S and. IEU-Ofiio assert tftat
the Company's motion should be rejected as an untaznely
application for rehearing and a collateral attack on the March 7,
2012, entry. FFS a'nd IEU-Ohio also contend that the purported
harrn to .P, E.I'-Ohio from RPM-based capacity pricing is
overstated. and unsupported. FES and IEU-Ohio argue that
AEl'-Clhio has failed to establish that it is entitled to emergency
rate relief or to offer any evidence demonstrating that financial
perE would result from a return to RPM-based capacity
pricing. FES and yEU-Ohio note that, in light of the interim
relief granted by the Commission to date, AEF-C31io`s return
on equity will exceed the 7.6 percent in 2012 fornterly projected
by the Company, w'bich kES and TEU-C?hio contend is more
than enough to avoid sagrtifican.t financial harm to the
Company. FES and IEU-Ohio further note that AEP {Dhio will
not be harmed by RPM-based capacity pricing, given that such
px%cing applies to every other generator in Ohio and the rest of
PJM. Finally, FM and IpU- Ohzo assert that, at a miYUmum,
AEP-C3hio's request to maintain the current pricing for
customers in the first tier should be rejected, if the Commission
should decide to extend the interim -lwo-tiered capacity pricing.
FES and IEU-Ohio maintain that there is no reason to deny
such eustarn.ers ' the benefits of the decrease in RPM-based
capacity pricing for the 2012 f 2{}13 delivery year.

(S) In its memorandum contra, OMA asserts that AEP-Uhio`s
motion is not merely a request for an extension, but is actu.ally
a request for additional relaef in that the Company seeks to
modify the RPM-based capacity pricing for customers in the
first tier. Additionally, OMA notes that, although the
Conuazssion limited the interim relief period to May 31, 2012, it
did rtot guarantee that this case would be resolved by June 1,
2012. According to OMA, the urdikelihood of having a final
Commrssion deci.sion by that date does not warrant an
extension of the interim capacity pricing. OMA contends that
AEI''-Ohio has failed to show good cause for its request,
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offering nothing other than an unsubstantiated claim of
finan:cial harm. OMA. mainta.ins that AEP-Ohao's motion
would harm Ohio manufacturers, noting that AF.P-Qhio is
asking for a rate increase that would impact shopping
customers immediately without any dexnoizstration that there
is any harm to the Company. OMA fLirther argues that .A:EP-
Ohio's motion for extmsion is an un7aw.ful and untimely
attempt at rehearing of the Commission's March 7, 2012, entry.
Pinally, OMA recomunen.ds that, if the Coxn.nission grants
AEP-Ohio's motion, the Commission should also require the
Company to deposit the difference between the RPM-based
price for capacity aaxd the amount authorized by the
Conn-ussion as additional or continued inte rirn relief into an
escrow account. If the Commission ultimately determines that
the state compensation mechanism should be based on RPM
pricing, OMA requests that AEP-Obio be directed to return the
amount in escrow directly to customers that paid rnorethan the
RPM-based price through agreements with CRES providers.

4--

(b) DERS and DECAM contend that AEP-Ohio should not be
perzn.itted, even on an interini basis, to charge anything rnore
than RPM-based capacity prices. DERS and DECAM believe
that AEP-Ohio's effort sn. this proceeding to extend capacity
pricing that is above market rates wiD. form the basis of the
Company's attempt to gain approval of its pending modified
ESP 2 proposal. Without the Commission's approval to extend
AEP-C7luo's current capacity pricing, DERS and DECAM
nnaintain that the Company wili be unable to prove tilat its
proposed ESP is more favorable fih.an a market rate optFon-
Purther, DERS and DECAM note that the Commission's March
7, 2012, entry did not direct that the capacity pricing for
customers in the first tier should remain at the RPM price that
was then in effect. Rather, DERS and. DECAM assez-t that, as
the RPM price changes for the 2012 f 2013 year, the capaci.ty
price for customers in the first tier must lik.ewase chhange.
According to DERS and DECAM, AEP-Ohio has fa3led to
demomtrate that the Caznmission should grant further
extraordinary relief. DERS and DECAM note that the relief
requested by AEP-Ohio would have a preJudicial impact on the
competitive environment in Ohio by altering the business
arrangements made by CIZE.S providers. DERS and DECAM
contend that AEP-Obio has not offered verffiWi+e, conViwutg
support for its projections of revenue loss. DERS and DECAM
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conclude that -the Commission should reject .AEP-Ohi.o's
attempt to have the Commission prejudge the final outcome of
this proceedin:g. DERS and DECAM add that, if the
Conim:ission eleets to grant further relief, it should at least deny
,A.Ei?-Ohio's request to rn.aixxtain the current RPM-based price

for customers in the first tier.

(7) In its memorandurn contra, RESA argues that 1SSEP-C3hio s
motion is an z.mperrnissible collaterai attack on the March 7,
2012, entry and that the Company should have made its
arguments in an application for rehearhxg. RESA contends that
there are no new eircurn,stances that would warrant
consideration of AEP-Ohi.ds motion, which is essentially an
unti.rnely application for rehearing. RESA notes that the RPM-
based capacity price to take effect on June 1, 2012, was known
on March 7, 2012, when the entz-ywas i.ssued, and that it was
also foreseeable at that point that a final, order may not be
issued by May 31, 2012- RESA further notes that the potential
revenue reduction and resulting fina.ncza1 harm that AEP-Ohio
will, suffex from RPM-based capacity pricing was also known
on March 7, 201^, and is, therefore, no reason to grax ►t the

Company's m-otiorL Finally, RESA adds fi-tat AEP-OhY.a's
motion should be denied on equitable grounds. RESA believes
that customers that shopped under a state compensation
mechari.ism for capacity at RPM-based prices should be able to
rely on the Commission's prior orders and receive the benefit

of RPM-based capacity pricing.

(8) Exelon likewise responds that there is no iegitirnate reason or

set of facts that has occurred since the March 7, 2f312, en€ry that

would warrant a delay in the return to RPM-based capacity
pxicing. Exelon contends that AEP-Ohio seeks only to restrict

competitive market offerings and to restore an environment in

which the Coxnpany's profits are protected at the cost of
competition. Exelon argues that the mere fact of AEp-Ohio`s
status as a Fixed Resource Requirement (FF.^.Z) entity does not

justify ftuther avoidance of RPM-based capacity pricing.

Exelon notes that AEP-Ohio's FIZR status does not excuse it
from its respon.sxbilrty to explore lower cost capacity options in
the market and that nothing prevents the Company from

procuring capacity from the market to fxaJfill its FRR

CtJTlwiLYYnCit[.,. ^.1_:/^ct cuz^^.v^:a ^?.o-.,̂  notes that the record reflects a

serious disagreement as to whether any cost-based rate that

-5-
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may be appropriate or lawful would be an embedded cost rate,
as AEP-Ohzo seeks, or a rr4argznal or incremental cost-based
rate. Further, Exclon points out that AEP-Ohi.o has known:
since December 8, 2010, that it is required to charge CRFS
providers RPM-based capacity prices. Finally, Exelort asserts
that granting AEl'-Ohio`s motion would effectively curtail
competition a nd -postpone market-based pricing ittdefaraitely_

(9) Arguing that A.EP-OMo's motion should be denied, OCC notes
that the Comn-iission d.eterrz-dned in its March 7, 2012, entry that
the state compensation mechanism would revert to RPM-based
capacity priczng effective June 1, 2012, and that somc customers
may have relied on this entry in making decisions regarding
shopping. OCC adds that AFP-Ohio seeks to maintain a
capacity price for customers .i.n the first tier that wil.l be neither
a cost-based nor snarket based rate as of June 1, 2012.
Additicsn.ally, OCC contends that AEp`-Ohio has offered no
evidence in support of its claim of financial harm. According to
OCC, the Comnn.ission has no jurisdiction to reverse its finding
in the March 7, 2012, en.try that RPM-based capacity prices wilt
take effect on June 1, 2012. OCC notes that, beGause AEP-Ohio
failed to file a timely application for rehearing of the March 7,
2012, entry, the Comxrission is withoixt statutory authority to
consider the Company`s requesfied reliefe

(10) In its memorandum in response to AF.P-Ohio's motion for
extension, OEG asserts ti-zat the Compan.y's request is
reasonable, given that the implementaty:on of a different pricing
mechanism for - a short period of time may onty serve to
aggravate the current un.certainty and customer confusion
regarding capacity pricing. Speci.ficall.y, OEG notes that it does
not oppose an extension of AEP-Ohio's current capacity pricing

structuze for a 60-day period through the end of July.

(11) AEP-Ohio filed a reply to the memoranda contra on May 8,
2012. AEP-Ohio asserts that most of the arguments raised in
the memoranda contra were also made by parties who opposed
the initial request for interim relief and have been addressed
and rejected by the Commission in the March 7, 2012, entry.
Further,, Ap1'-Oliio contends that a.ssex#ions that the
Coinmissi4n, through the March 7, 2012, entry, affiz-ma<tiveiy
l;ou n-dCtiel-i6o th e°t^.iij3ii:u4•.̀a,.il-c,.fiv=: of SS.P-M capaci^!-f. prTc-tng as Of

June 1, 2012, are absurd. According to AEP-Ohio, such a
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decision would amount to the Corrn-tission predetex-min:iaxg its
decision on the merits and foreclose the possibility that the
Commission could conclude that RPM pricing is 'Rot
appropriate. Further, the Cornpany reasor ►s that, if the
CornxrEi.ssion issues its order before june :i, 2012, RPM capacity
rates would not go into effect on. June 1, 2012, as opposing
parties clazrrL In addition, AEP-Ohio scXbmits that evidence in
this proceeding further supports that its capacity costs are
wvmw-day, significaritly higher than the RPM rate of
$20/ IVfW-day, to be effective June 1, 2012.

(1'2) We reject the arguments that ,A.EP-t7hici s request amounts to
an urttirnely appliGation for rehearing. of the March 7, 2012,
entry. The Corzn-lission is well within its jurisdiction to
consider a request for an exte•nsion. of its previous ruling. "I`he
fact that the Comux-tission indicated that AEi"--C?hic's interim
relief would be in effect until May 31, 201.2, does rtot prevent
our subseqt3.ent approval of either an eactension of the cn.rrent
interim relief or another interim capacity charge mechanism, if
warranted under the circtunsstances. Vue to various factors that
have prolonged the course of this proceeding and precluded
the issuance of an order by May 31, 2012, we find that AEP-

0hio`s request far, further interim relief does not constitute a
collateral attack on the Msrch 7, 2012, entry. Furthermore, for
th.e reasons presented in the Commission's March 7, 2012,
entry, in pa7cticu}.ar the evidence in the record that supports a
range of capacity costs, as well as A.Ef'-Ohio's participation in
the Pool Agreement, the Comanisss:on concluded that "as
applied to .A.EP-Ohio, ... the state compensation mechanism
cov.ld, risk an unjust and unreasonable result'y The
eircumstances faced by AEP-Ohio that prompted the
Comnxis.sion to approve the request for i:nterim relief have not

changed.

_7_

The Comn7.issaon adopted the interim capacity charge
m.echaz&nt to allow for the development of the record in this
case and to add.ress the issues raised as to the state
coampensation nYeclianism for capacity charges, without the

delay of AEP-Ohio's modified FSf.' 2 case, which had not yet
been filed. As directed in the March 7, 2012, entry the
evidentiary hearing in this case commen.ced April 17, 2012,

cont•umed as ex-ped<y.tiw='^-.̂ iy as feasible, ax?.d concluded or! May

15, 20I2. Initial briefs were filed May 23, 2012, and reply briefs
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are due May 30, 2012. Despite the schedule in this proceeding,
it is apparent that the Contmissrnn will not be able to assue a
decision on the znerits before the in.terian capacity nie'chanasrfa.
expires on May 31, 2012. To the extent that the CoYrszxiission
has already conrluded that the circumstances faced by AFP-
Uhio are u-nique and have not changecl since the issuance of the
March 7, 2012, entry, aitd, given that the Co1nmission has made
significant progress to address the issues raised in the capacity
charge proceedin.g, the Cor.nmisszon fhzds it reasonable and
appropriate to extend the current interii:n capacity rnecYiazusm.
The interim capacity rates put into effect by the March 7, 2012,
entry, tier one at $146/MW-day and tier two at $255/MW-day,
sbalt ccin#i-nue until July 2, 2012, wnless the Commission issues

its order in this case.

It is, therefore,

ORDERED, That ,AEP-Oblo's motion for azt extension of the iTterim capacity rates is
granted, such that the capacity rates put into effect by the March 7, 2012, entry shall
continue until July 2, 2012, ua,less the Conindssiorx issues its order in this case. It is, .

further,
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oRDERED, That a copy of thi.s En.try be served upon all parties of record in this

case.
THE PUBLIC UTII STrES COMMISSIC?N OF OHIO

. a •-%..
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BEFORE

THF PUBLIC U`S`I ,̀JTIES CONIM 'I^ION OF OHIO

Izi th:e Matter of the Commission Review of )
the Capacity Charges of Ohio Power ) Case No.10-2929-ET.-[..rNC

^Company and Columbus Southern. Power
Cornpany. }

In order to promote regulatory stability during the pendency of this matter, I

concur in result only.

Cheryl L. Roberico Lyxzrt. Sla

Entered in the jouTnal

Barcy F. ^^^eal
Secretary
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BEFORE

THE PUBLIC TJTTLi'iES COMMMON OF OHIO

In the Matter of the Comm.i.ssion Review of )
the Capacity Cbarges of Ohio Power ) Case No.10-2y29-EL-UNC

Company and Columbus Southern Power )

Coxnpaxiy. ^

DMENTINC OPIRIION Op CC7N1MtSSIONER ANDRP '7'. PORTER

Cornmisszon's March 7, 2012, entry and order made clear that the interint rate
adopted in that order "w.ia.l. be in effect until May M, 2012, at which point the rate for
capacity under the state compensation m.echardszn shall revert to the current RPM in effect

pursuant to the PJM base residual auction for the 2012/2013 year." If t:hiis C'..ornn-iisszan i.s

to adopt anything else other i-.han RPM based rates for 100% of shopping load, in which

case I wou:td have significant reservations, then a record of evidence must be cited in
support of the decisioan. At most, I believe fhat a case record could be cited to support an
extension of the interim capacity price to be."RPM-based' for tier-one customers, i.e.

appraxirnateiy $20/ Mw day as of June 1, 2012, with tier-two customers remautxng at the

previou.sly approved $255 Mw day.

On Dece;n.ber $, 2010, the Corru-nission approved a state cornpezasauon mechanisru
based :vpon PJM Tnc.`s annual base residual auction. That auction establishes annual
capacity rates, effective during the PJM delivery calendar year, i.e. from June 1 to May 31
of the following year, w3.zich competitive suppliers are to pay AEP-Ohio for their capacity.
`Fhus, pursuant to this Comrzyi.ssioxi s d.ecision on December 8, 2010, and based upon the
applicable base residual auctions, it is my understanding that AEP--OMo charged
$174.29/iVlw day for capacity as of the date of that entry through May 31, 2011, and
charged $110/Mw day as of June 1, 2011. No part_y, nor does the majority in its entry
today, contends that the change in the state compensation mechartisrn as of Ju.a2e 1, 2011,
was an uniustified interpretation of the Comnissa.ori s adoption of the "capacity ch.arges
established by the three-year [base residual auction].conducted by PJM, Inc "

On December 7, 2011, this Commission modified and approved a Stipulation that

xvas executed by AEP-Ohio and numerous other parfies, many if nvt all of whom are
eutrrently participating in this prmeed°zn.g. That Stipulation provi.ded, for a tiered capacity
rate mechanism with 21 %1 of AEP-Ohio load qualifying for tier-one -rates - rates that

would be based upon the clearing prices of PfNi['s base residual auction artd would,

therefore, change annually to match the published PJM capacity clearing price effective on
June 1; those not con-dng under the pcrcentage cap would receive fi.ier-two rates of
$255/Mw day. It should be noted bere that, similar to the December 8, 2010, entry, no

^ The percentage for tier-one capacity agreed to by AEP Ohio and other parties was 21% for 2012, 3`i:% for

2013, axi.d 41 % for 2014.
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party, nor does the ina.jarity in its entry tocl.ay, contends that the anmual change to match
the published PJM capacity clearing price is an unjustdied interpretation of the
Cosxuxi.i.ssion's December 7, 2011, entTy. The Commission later xe}ectetl all components of

the Stipulatzon, irtcluding the tiered capacity mechanism

iiavaever, on Mar.c]h. 7, 2012, , fotlawircg a request ,fi-orxc ftEP--C}hia, the Comrrussion

approved, as an in.terim state compensation mechamism that was to last only until May 31,
2012, a tiered approach that is virtual.ly identical in terms of its RPM-based components to
each the Decer3lber S, 2010; December 7, 2011; a:cid March 7, 2012; entries. That is, Ns
Camuni.ssiQn left no doubt t-Ii4it 21 % of shopping eustomers would qualify for tier-one
capacity at RPM-based prices, with other shopping customers permitted to shop at the
tier-two rate of $255/Mw day; after this interim mechanism expired on May 31, 2012,
capaacify rates for all competitive suppliers would be the RPM-based rate.

lrt sum, by approving the March 7, 2012, entry, whxch was itself based upon a

review of the record that began with the December 8, 2010, entry, and developed to

support the Stipulation as per AEP C'Jh7.o`s request to maintain #h.e status quo, the

Commission made a decision to approve a two-tier mech.ani..srn., with tier-one pricing
baseei .upon RPM. przces with the RPM prices chanog to match current prices as of each
new PJM delivery year. In light of the history and record of this case, I cannot support this
today's entry, and the request of AEP Ohio.

Andre T. Porter

]Cntered in the loumal

MAY 3 02012

'^ - 1,11 111^j

Barcy F.1VIcNeal
Secretary
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AT'i'ACHMENi' C

BEFORE

THE PUBLIC T.7'iILITTES COMMISSION OF OHEO

:Tx:: the Ma# fer of the ConmrcLr..ssion Review of )
the Capac'rl•y Charges of Ohio Power ^ Cas, No. 10-2929-EL-I.TI`*TC
Company and. Columbus Soufhern Power )
Company. )

OPMON A ND ORDER

I The Comn-fisszon; conung now to corisicler the e-vidence presented in this proceeding,
the transcripts of the hearing, and bziefs of the parti.es, hereby issues its opinion and order.

APPEAftANCE&

Steven T. Nourse, Matthew J. Satterwhi.te, and Yazen AIami, A-nierican Electric
Power Service C:orporation, One Riverside Plaza, 29th Floor, Columbus, Ohio 43215, Porter,
Wright, Morr'ts. & Arthur, LLP, by Daniel TZ. Conway and Christen Ni Moore, 41 South. High
Street, Columbus, Ohio 43215, and Quinix, Emanuel, Urquhart & Sullivan, LLP, by Derek L.
Shaffer, 1299 Pennsylvania Avenue NW, Suite 825, Waslungton, D.C. 200K on behalf of
Ohio Powe.r Company.

' Mike DeWine, Ohio Attorney General, by John H. Jones, Assistant Section Chief, and
Steven L. Beelex, Assistant Attorney General, 180 East Broad Ste-eet, Columbus, Ohio 432:15;
on behalf of the Staff of the Public Utilities Coznrni.ssion of OMo.

Bruce J. Weston, Ohio Consuzners` C.ounsel, by Kyle L. Kern and Melissa R. Yost,
Assistant Consuzn.ers` Counsel, 10 West Broad Street, Suite 1800, Columbus, Ohio 43215, on
behalf of the residential utility consumers of Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehm, Michael L. Kurtz, and Jody M. Kyler, 36
East Seventh Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of the Ohio Energy Group.

Taft, Stetti.nius & Hollister LLP, by Mark S. Yurick and Zachary D. Kravitz, 65 East
State Street, Suite 1000, Columbus, Ohio 43215, on behaff of The Kroger Company. ,

McNees, Wallace & Nurick LLC, by Samuel C. Randazzo, Frank P. Daxr, and
Joseph E. Olikor, 21 East State Street, 17th. Floor, Columbus, Ohio 43215, on behalf of
Industrial Energy Users-Ohio-

- Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff and Lija Kaleps-Clark,
52 East Gay Street, P.O. Box 1008r Columbus, Ohio 43216, on behalf of Comteltation
NewEnergy, Inc. and Consteuation Energy Commodities Group, Inc.
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Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff and Lija ICaleps-Oark,
52 East Gay Street, P.O. Box 1008, Columbus, OMo 43216, on behalf of Direct Energy
Services, LLC and. Direct Energy Business, LLC.

- Vorys, Sater, Seymour & Pease LLP, by M. Howard Petracoff and Xaj.a Kaleps-C'1ark,

52 East Gay Street, P.O. Box 1008, Columbus, Ohio 13215, on behalf of the Retail Energy
Supply Associatiorr..

Vorys, Sater, Seymour & Pease UP, by M. Howard Petricoff and Lija Kaleps-Clark,
52 13ast Gay Street, P.O. Box 1008, Columbus, Ohio 43216, Eixner Stah.l: L.LP, by David M.
Stahl, 224 Sout17. Michigan Avenue, Suite 1100, Chicago, Tlliri.oi.s 60604,. and Sandy I-ru
Grace, 101 Constifirtzon Avenue NW Sui.te,10{? East, Washington, D.C. 20001, on behalf of
Exelon Generation Couipany, LLC.

Mark A. Hayden, PizstBn.ergy Service Company, 76 South Main Street, Akrorn, Ohio
44308, Calfee, llalter & Griswold, LLP, by James F. Lang, Laura C. McBride, and N. Trevor
Alexander, 1400 KeyBank Center, 800 Superior Avenue, Cl.eveland., Ohio 44114, and Jones
Day, by. David A. Kutik and Allisran F. Haedt, 901 Lakeside Avenue, CIevelandf Ohio 441:14,

on behalf of FirstEnergy Solutions Corp.

Bricker & Eckler LLP, by Thomas J: UBrien, 100 South Third Street, Colu:r.nbu.s, Ohio
43215, and T{ichard L. Sites,.155 East Broad Street, 15th Floor, Columbu:s, Gl-do 43215, on
behalf of the Qhio Hospital` Association.

Bricker & Eckler LLP, by Lisa G. McAlrster,lt)Q South Third Street, Columbus, Obita
4,3215, on behalf of the Ohio Manufacturers' Assv^.^.ation..

Jeanne W. Kingery and Amy B. Spiller, 139 East Fourth Street, Czncinnati, 0hio

45202, on behalf of Duke Energy Retai]. Salcs, LLC and Duke Energy Coxmnercial Asset

Management, Inc.

Whitf Sturtevant LLP, by Mark A. Whitt, Andrew J. Carnpbeli, and Melissa L.
Thompson, PI<iC Plaza, Suite 2020, 155 East Broad Street, Columbus, C?hio 43215, and
Matthew White, 6I00 Emerald Parkway, Dublin, C1hio 43016, on behalf of Irttezstate Gas
Supply, In.c.

Bailey Cavalieri LLC, by Dane Stinson, 10 West Broad Street, Suite 2100, Columbus,
Ohio 43215, on behaff of the 4hio Association of School Business t3fficial.s, Ohio School
Boards Association, BuckeyP Association of School Administrators, and Ohio Sc.laools
Cfh1T^d-flt
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Kegler, Brown, Hill & Ritter, LPA, by Roger P. Sugarm.axt, 65 East State Street, Suite
1Stlo, C'-oiuxnbus, ®fua 43215, on behalf of the National Federation of Lndepeiid.en:t Business,

Ohio Chapter.

$elt & Royer C"..o., LPA, by Barth E. Royei°, 33 South Grant Avenue, Cvlunzbus, Ohio

43215, on behalf of Dominion Retail, Inc.

Ice Miller LLP, by Christopher L. Miller, Asim Z. Haque, and Gregory H. Dunn, 250
west Stceet, Coluxnbus, OhiQ 43215, on behalf of the Association of hidependenf Coueges

and Uru.versities of Qhid.

Tce-Miffer LI.I'; by Asim Z. Haque, Christopher L. Miller, aad Gregory H. Durm, 250
West Street, Columbus, Ohio 43215, on behalf of the city of Grove City, Ohio.

QPfNIC^JN:

I. HISTtJRY OF "I1M PRC3C:TIEIDING

On November 1, 2010, American Electric Power Service Corporation (A.EPSq, on
behalf of Columbus 5ou.therrs. Power Company (CSP) and Ohio Power Company {C?P}
Oointly, AEP-Ohio or the Company),' filed an application with the Federal Energy
Regvlator^r ^oxnntissit^n (FERC) in FERC Docket Ner. ER11-1995. On November 24, 2010, at

the d%rection of FERC, Ak "̂PSC re.f7led the applicatican in FERC Docket No. ER711-2153 (FERC
fiting). I^.ie application proposed to change the basis for compensation for capacity costs to

a cost-based mechanism, pursuant to Section 205 of the Pederal. Power Act (FPA) and

Section D.$ of Schedule 8.1 of the Reliability Assurance Agreement (RAA) for the regional
transmissioxz organizatiors. (RTO), PJM. Interconnection, LLC (PJM), and indu.decl proposed
formula rate templates under whach AEF C3hio would calculate its capacity costs.

On T?ecember 8, 2010, the Commission found that an investigation was nece.ssary in
order to detenmzne the impact of the proposed change to AEP-C7hio s capacity eharge-
Gornsequently, the Coxzn-nission sought public comments regarding the following issues: (1)
what changes to the curxea.it state corn.pensation mechanism are apprppriate to determine
AEP-0hids fixed resource requirement (FRR) capacity charge to C3hio competitive retazl
electr3.c service (CRES) providersr which are referred to as alternative load serving entities
(LSE) within PJM; (2) the degree to whi.ch AEP-Ohio's capacity charge is currently being
recovered through retail rates approved by the Comnmission or other capacity charges; and
(3) the impact of AEP-Oi7io's capacity charge upon. CRES providers and xetaiI competition
in Ohio. The Conmmi.ssion invited all in.terested stakeholders to submit varitten comments in

1 13y eriiiy issu ea on March 2012, *1e : aunw^^^ : n^ 'YYre`^ed ^`^`^
s`^^'^T^'ed the merger of CSP into OP,

e#fcive.T]ecember 51, 2.017:.. In the Matter of fdze Appiiruti.on of Ohio Power Company and Colaatnirus Soufiwrn.

Pozoer Company for Authority tu Merge and Relafed ApProvais, Case No 10-2376-EL-UNC.
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th.e proc-eedingwiffiin 30 days of issuance of the entzY and to subznitreply comments wiffiin
45 days of the issuance of the entry. Additionally, in light of the change proposed by ,A..EP,
Ohio, the Cozxa'ri.ssion explicitly adopted as the state can7pensataion mechaWsrn for the
Company, during the pen.dency of the review, the current capacity charge established by
the three-year capacity auction conducted by PJ?ti'i based on its reliability pricing model

(IZP".

On January 20, 2011, AEP-Ohio filed a motion to stay the reply comment period and

to establish a procedural schedule for hearirr.rg. In the altern.a.ti've,AlGP-Ohio requested an

extension of the deadline to file reply comments until. January 28, 2011. In support of its
motion, A.EP-Ohio asserted that, due to the recent rejecfiort of its application by FERC based
on the existence of a state compensation mecharusm, it -would be necessary for the
Coxnmission, to move forward with an evidentiary hearing process to establish the propex
state compensatioxt merhardsm. AEP-Ohio argued that, in light of this recent development,

the parties needed more time to file reply comments.

By entry issued o-n january 21, 2011, the attorney examir,.er granted AEI''POhies

motion to extend the deadline to file reply comments ax^d established the new reply
comui.ent deadline as February 7, 2011- The January 21, 2011, entry also determined that

.AEP-OIzWs motion for the Commission, to establish a procedural schedu.fe for hearing

would be considered after the reply comxient period had concluded,

Or► January 27, 2011, in Case No, 11-346-E1f rSSO, et al. (11-346), A.UP-Ohi.o fi.Ted an

application for a standard service offer (SSO) pursuant to Section 4928.141, Revised Cade.2
The application was for an electric security plan (ESP) in accordance with Section 4928.143,

Revised Code.

Motions to intervene in the present case were filed and interventioil was granted to

the following parties> Ohio Energy Group (t3EG); Indust3i al Energy Users>Oktia ^IEU-Ohxo}f

Ohio Consamers' Counsel (OCC'); Ohdo Partliers for Affordable Energy (OAEE)3; Ohia

Manufacturers' Association (OMA); Ohic Hospi#nI. Associatzazx. (OHA); Direct Energy

Services, LLC and Direct Energy Business, LLC {}ointly, Direct Energy); Consteltation

Energy Commodities Group, Inc. and Constellation NewEnergy, Inc. Qauztly,

Consteliata.on.); FirstEnergy Solutions Corp. (pE,.'); Duke Energy Retail Sales, LLC and Duke

Energy Coxnmercial. Asset Management, Inc. {jai-iitly, Duke); Exelan Generation Company,
LLC {.Exelon}; Interstate Gas Supply, Irtc. fIGS); Retazi Energy Supply Association (RESA);

2 In the NIn#tzr of the .Applicati.cm of CoZurnbus Sout#rern Power Company and Ohio Power Carnpany for Authority to

Estszbtish a SEandard Setrrice ©ffer Pursuant to Section 492$.Z4.3, Rxarsed Code, in the l,ctrm of an EL-ctrfc Security

Ptmz, Case Nos. 11-346-'L-SSO and 11-348-EEL.-SSO; In the Mutficr of the Application of Coiumbus Southerrc

n--- `" - .^ z r^h, n^p* r^^^,^u f^r Avvroora3. of Crtccin Accoztn#ng .t^ut?zotitty, Case T^34s.11-349 Ej-
rUUrc, c,vucfi. _y ^, ,, .1 r > > I ,

Af1M and 11-350--EL-AAM.
3 Uzz November 17,2011, OPAE ffled a notice of vriffidrawal from this case.
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Ohio .Assockation of School Business Officials, C)ktio School Boards A,ssoc°ration, Buckeye
Associat.ion of School Admirtistrators, and E7hio 5chool,s ColanCill (collectively, Schaol.s),

Ohio parrn Bureau Federat3.on. (C1pBF); The Kroger Company (Kroger); Ohio Chapter of the

National Federation of Independent Business (N-FIB); Doarruniori RetaU, Inc. (L7oxz,iniesn
E.etail), Association of Independent Colleges and Universities of ®Jhi.a (AICUO); city of
Grove City, Ohio (Grove City); and C)hio Construction Materials Coalition (OCMC).4

Initial comments were filed by .AEP-Ohio, 1E13-Ohica, OMA, rJHA, Constellation,

Direct Energy, OEG, FES, OPA.E, and OCC.. Reply comments were fzled by A:EP-Qhio,

OEG, C orastellation., OPAE, M, and OCC.

By, entry issued on August 11, 2011, the attorrzey ex,ainin.er set a procedural schedule
in order to establi.sh an evxdenfiary record on a proper state compensation rnechanism. 'I'lie
evidentiary heaxing was scheduled to commence on October 4, 2011, and irnterested parties

were directed to develop an eviderxtiary rccord on the appropriate capacity cost
pricing/reco'very mechanism, including, if necessary, the appropxiate components of any

proprxsed ca.paci.ty cost recovery mechanism.. In accordaz ►ce with the procedural schedule,

AEP-Ohio fil.ed direct testimony on August 31, 2011,

On. September 7, 2011, a stipulation and recommendation (ESP 2 Stipulation) was
filed by AEP-ahio, Staff, and other parties to resolve the issues raised in 11-346 and several
other cases pending before the Comrn%ssion (consolidated cases),5 including the above-

captiaxted case. Pursuant to an ex►try issued on September 16, 2011, fhe consolidated cases

-A=ere consoli.datod for the sole purpose of considering the RP 2 S#:xpulation. The September
16, 2011, entry also stayed the procedu.ral schedules in the pending cases, including this
proceedin& until the Con-anissiozi specifically ordered otherwise. The evidentiary hearing
on the ESP 2 Stipulation commenced on October 4, 2011, and concluded on. October 27,

2011.

On December 14, 2011, the Conuni:ssion issued an opinion and order in the
consolidated cases, modifying and adopting the ESP 2 Stipulation, including its two-tier

or►..A.prii. 19, 2a12, OCMC filed a correded cover sheet to its motion for interventioxr, iindicrating that it did

nat intend to seek iziteavention in this case.

Iia the Matter of the Application of Ohia Power Company and Cotumbus Southern Power Company for Authority to

Merge and Related Approvals, Case No.10-237b-EI. i7NC; In the Matter of fhe Application of Columbus Southern

Pouer C'ompany to Amend its Emergency Curtaitmerzt Seruice Riders, Case No.10--343-EL-A"fA, In the Mafter of

Ore Application of Ohio Power Company to Amend zLq Ernergency Curtuiltrtent Servi.ce Riders, Case No. 10-344-

EL-ATA; In the Miatter of the Commission Revieru of the Capacity C'hrrrges of Ohio Power Cnmpa.rcy and Columbus

Southsrtt Power C'ompany, Case No. 1{I-2923-ELCUNC; In f:he Matter of the Application of Cotumbus Soufheraa

Power troi-apany for Approval of a Mechanism ta Recover Deferrerl Fuel CossFs Pursuunt to Section 4928.144,

X'cevsed Gira:e, Case No. x1-4920-E1A=:D° st: t^'^ hla{ger of t-hp A_ppI?ct?t?fln of Ohio Power Coinpanzt for fllrpraaiat

of a Mechanism to Recover Deferred Fuel Costs Pursuant to Section 4928.144, F,ez7fsed Corie, Case No. 11-4921-

EI.-RDR.
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capacity pricing mechanism. Subsequently, on February 23, 2012, the Comn- ►ission issued

an entry on reheari:r ►g in the consolidal:ed cases, granting rehearing in part. Finding that the
signatory parties to the ESP 2 Stipulation had not met their burden of demonstrating that
the st•ipulation., as a package, benefits ratepayers and the public interest, as required by the

Comxnission`s three-part test for the consideration of stipulations, the Co-iTundssion rejected

the ESP 2Stipu.lation. The Comrrdssiora directed AEP-Ohio to file, no later than February

23, 2012, new proposed tariffs to continue the provisions, terms, and cond"ztzosts of its
preYric,u . s Et;P, including an appropriate application of ca.pacity charges under the approved

state coxnpezlsafion mechanism established in th.e present case.

13y entry issued on March 7, 2D12, in the abave-captioned case, the Commission
implemented an interim capacity pr.icing rnochanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012. Specifically, the Commission approved a two-tier capacity
pricing mechanism modeled after the one recomme.nded in the ESP 2 StipulationL Approval
of the interim capacity pricing mecharni:.sm was subject to the clarifica#ions contained in the
Commission's January 23, 2012, entry In the consolidated cases, inclucling the clarification to
include mercantile customers as governxnental aggregation customers eligible to receive
capacity pricing based on PjM`s RPM. Under the two-tier capacity pric.iztg mech.az ►ism, the

first 21 percenrnt of each customer class was entitled to tiez-one, RPM-based capacity pricing.
All customers of governmental aggrega.tions approved on or before November 8, 2011, were
also entitled to receive tier-one, RPM-based capacity pricing. For all other customers, the

second-tier charge for capacity was $255/megawatt-day (MW-day). In accordance ver.ith the

March 7, 2012, entry, the interim rate was to remain in effect until May 31, 2012, at wMch
point the charge for capacity under the s,tate compensation mechanism would revert to the
current RPM price in effect pursuant to the PJM base residual auction for the 2012/2013

delivery year.

By entry issued on March 14, 2012, the attorney examiner established a procedural
schedule, tvhich included a deac3line for AEP-Ohx:o to rev7se or update its August 31, 2011,
testimony. A prehearz.n.g conference occurred on April 11, 2012. The evidentiary hearing
commenced on April 17, 2012, and concluded on May 15, 2012- 1?uring the evidentiary
hearing, AEP-Dhio offered the direct testimony of five witnesses and the rebuttal testimony
of three witnesses, AriditionaBy, 17 witnesses testified on behalf of various intervenors and

three witnesses testified on behaff of Staff.

On April 30, 20I2, AEP-Ohio filed a motion for externsion of the interim relief granted
by the Commission in the March 7, 2012, entry. By entry issued on May 30, 2012, the
Commission approved extension of the zntertm capacity pricing mechanisni through July 2,

201:2

h-litial briefs weze filed by the parties on May 23, 2012, and reply briefs were filed on

May 30, 2t712.
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XI. Af'PLICABLE LAYI^

^^-

ABP-C7hi.a is an electric Iight company as defined by Section 4905.03(A){3), Revised
Cvde, and: a public utility pursuant to Section 4905.02, Revised Code_ AEP=Obio is,
thexefore, subject to the jurisdiction of the Comurission pursuant to Sections 4905.04,

4905-05r and 4905.06, ReV-i.sed. Code.

In accordance with Si_3ction 4905.22, Rev-ised. Code, aII charges for serFrice shaif be just

and reasonable and not more than allowed by law or by order of the COnzus:ission..

Additionally. Section D:S of schedule 81 of the RAA, which is a portion of T'JM's tariff

approved by FERC, is irzformative in this case. It states:

In a state regulatory jurisdiction that has implemented retail
choice, the Fi.ZR Entity must include in its FRR Capacity Plan all
load, including expected load growtk, in the JFRR Service Area,
notvqi.thsta.rtding the TosEi of any such load to or among
altern.ative ret,aiJ. LSEs. In the case of Ioad reflecteed in the FRR
Capacity Plan that switches to an altexnafive retail ISE, where
the state regulatory Jurisdicti on requires switching customers or
the LSE to compensate the FRR Entity for its ]FRR. capac%ty
obli.gations, such state coxnpensation mechanism will prevaxl. In
the absence of a state compensation znechanisrn, the applicable

alternative retail LSE shall compensate the FRR Entity at the
capacity price in the unconstrained portions of the PJM Regian,
as determined in accordance with Attachrnent DD to the PJM
Tariff, provided that the FRR Entity may, at any time, make a
filing with. FIERc under Sectio.ns 205 of the Federal Power Act
proposing to chatxge the basis for compensation to a method
based on the FRR. Entzfy's cost or such other basis shown to be
just and reasonable, and a retail LSE may at aztv time exercise its
rights under Section 206 of the FPA.
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1IL DISCUS'SIC1N AND CC7NCLUSfQNS

A. I'rocedural I:ssues

1. MotioLn to Dismi:ss

-8-

On April 10, 2012, as corrected on April 11, 2012, IEU--Uio filed a motion to dismiss

this case. In its motion, IEU-C7hi.o asserts that the Coxmniission lacks statutory authority to

authorize cost-based or forrnula-based compensation for AE' Ohio's FRR capacity
obligations from CRES providers serving retail cu:stoxn.ers in the Campany`s service

territory. On April 13, 2012, .AEP-Oluo filed a memorandum in partial oppositiozt to IEU-
Ohio's motion to di.smi.ss. AEP-Ohio argues that the establishment of wholesale rates to be
charged to CRES providers for the provision of capaeity, for resale to retafl customers is a
matter governed by federal law. AEP-Ohio notes, however, that IEU--Ohi:o's untimely

position in its motion to dismiss is severely undercut by its previous arguments regarding
Ohio law. AEI:'-(Jhio further notes th-at fEU-C71iio requests that the Corr=ussiozi order a

returz7.. to RPM-based capacity pricing upon concluding that it has no jurisdiction. .AEF-
t7hio argues that, if the Comzrussion concludes that it lacks jurisdiction, it must revoke the

:state compensation mer..haniszn established in its December 8, 2tI1t}, entry, revoke its orders
issued in this case, and leave ihe m.atter to FERC. IEU-Ohio filed a reply to AEP-Qhio's

memorandum an April. 16, 2012, reiterating its request for dismissaT of the case and

impfernentatioxt of RPM-based ca.pacity pricing. On Apfil 17, 2012, RESA f-fled a
memorandum contra IEU-C7hio's motion to disxni.ss. RESA contends that the Coxnmission

has jurisdiction pursuant to i.ts genera3 supervisory powers under Sections 4905.04, 4905.05,
and 4905.06, Revised Code, as vvell as pursuant to Section 4928.143, Revised Code, to
establish a state compensation mechanism and that IEU-CQhio`s motion is procedurally

un.proper an.d should be d.enied_

At the outset of the hearing on April 17, 2012, the attorney exaniiner deferred ruling
on I.EU-ahzo's motion to dismiss (Tr. I at 21-22). Upon conclusion of AEP-Ohio's direct
case, IEU-Olhi4 made an oral motion to disrxiiss the proceedi.re.g, asserting that the Company
lad failed to meet its burden of proof such tl-iat the Commission could approve the
proposed capacity charge based on either its authority to set rates for competitive or

noncompetitive retail eIectric service, or its authority to set rates pursuant to Section

4909.16, Revised Code (Tr. V at .1056-1059). Again, the attorney exan-uner deferred ruling'on

the motion (Tr. V at 1I361).

In its brief, IE[.T-Ohio argues that tl7e Comnai..ssion should disxn.iss this case an.d

require AEP-Ohio to reimburse aII. consumer representative s'Eakeholders for the cost o^
participation in this proceeding and 11-34i^, as such costs were incurred by all cor ►sumer

representative staIceholders who opposed the ESP 2 Stipulation, with reimburseznent

occurrzng ttirougn a casb. paymerit. rEU-:y uo Lont-enda that AEP•-0hzo's propvsed- capacity

charge is urdavAu:I and„coritrary to the public interest based on the common law pxznciples
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codified in Chapter 1331, Revised Code, which is known as the Valentine Act and governs
znonopcslies and anticompetitive conduct. IE[.T-Ohio asserts that the Valentin.e Act compels
the Coxnmission to reject AEP-Ohio's anticompetitive scheme to preclude free and
unrestricted coznped.il.on among purchasers or consumers ui the sale of competitive
gen.eration service. Accordi-ng to IEU-Ohio, if the AEP Fast Intercortnection Agreement
(pool agreement) and the RAA are agreements having the effect of precluding free and
unrestricted competition between the parties to such agreezxie-nts, purchasers, or cons-umers,
the agreements are void by operation of C)hio law. AEP--f7hio responds that lE-I7-C3hzo urges
the Commission to rely on a statute that it has no 7urisdzction to enforce, nofzng.that
authority to enforce the Valentine Act is vested in the courts of corx3mon pleas, pursuant to
Section 1331.11, Revised Code. AEP-Ohio adds that IFU-Qhio's request for reimbuxseznent
of litigation costs is unjustified under the circu.mstances of this case; unsupported by any

statute or rule, and should be d.ernied.

The Cornynission agrees with AEP-Oha.o that it has no authority with respect to
Chapter 1331, Revised Code. However, the Cornanission finds that it has jurisdiction to
establxsh a state ecmperasation mechanism, as addressed further below. lEU-Ohio's motiort
to dismiss tlii.s proceeding is, therefore, without merit and should be denied. In addition,
IEL.3-Uhio'.s request for reimbursement of its litigation expemses is uaifound.ed and should

likeva ise be denied.

2. Motion for Pernlission to Ap^^Par Pro Hrzc Vice I^tstaxttrr

Chn May 9, 2012, as supplemented on May 14, 2012; a motion for permission to

appear pro hac uice itistatrter on behalf of A.EP--C71u.o was fi1ed: by Derek Shaffer. No
meanora.nda contra were filed. The comxnission finds that the motion for permission to

appear pro hac vzce rrzsfanW is reasonable and should be granted.

F. Substantive Issttes

The key substantive issues before the Commission znay be posed as the following

clue,50ans: (1) does the Commission have jurisdiction to estabhsh a state comperzsatinra

mechaxuszn.; (2) should the state compensation mechanism for AEP-Ohio be based on the
Company's capacity costs or on another pricing mechanism such as RPM-based auction
prxcesi and (3) what 5hould the resulting con-Lpensation be for AET'-Ohiri s FRR capacity
obiigatiom. In addressing this final question, there axe a number of related issues to be
considered, including whether there should be an offsetting energy credit, whether AEP-
C'shio's proposed cost-based capacity pricing-mechanism constitutes a request for recovery
of stranded generation investmexit, and whether OEG's alternate proposal should be

adopted by the CcsmmissiorL

JL. Does il-Ce CU1iuid7aioie 1'.r.^r^te il:r'-s!Actu+^z1 ^o ^^tc^b^?S^t S St^$L

comPe^ation x^techanism?
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AE^^a.

Article 2 of the RAA, provides that the RAA's purpose is "tO ensure that adequate
Capacity Resources, including planrr:ed and P.xzsti.ng Generation Capacity Resources,
planned and existing Demand Resources, Energy Efficiency Reso-LI-rces, and tInterruptible '
Load for Reli.abilify] wM be planned and made available to provide reliable service to loads
witban the PJM Region, to assist other Parties during Ern.ergencies and to coo_rdinate
plaiuung of such resaxzrees consistent with the Reliability Principles and Standarcls." It
further provides that the RNA should be implemented "in a zmanner consistent with'the
development of a robust competitive marlCetplace.Under Section 7.4 of the Fr-, a]
Party that is eligible for the [FRRI Alternative may satisfy its obligations hereunder to
provide Unforced. Capacity by subnutkizig and adhering to an pRP. Capacity I'lan.."

In accordance with the RAA, AEP-Qhio el-ected to opt out of participation in. PjM's
RPM capacity market and instead chose to become an pRR. Entity that is obligated to
provide sufficient capacity far aI1 caiznected load, ineludixz.g shopping load, in its sercrice
territory. AEPr Ohio will remain an FRR Entity through May, 31, 2015 (AFP-Ohio F.,x. 101 at
7-8), and, accord.ingiy, the Company has comn:zitted to ensuring that adequate capacity
resources exist within, its footprint during this iimefrane. Under the RAA, the defai?t
c1.-Lrge for providing this service is bas.ed on PjM s RPM capacity auction prices. According
to AFP^Ohio, due to the decrease in RPM auction prices as reflected below and the onset of
retail shopping in the Company's service terra.tory in 2010, the adverse financial impact on
the Compazly from supplying CRES pxovici.ers with capacity at prices below cost has

become sign.ificant.

PJM Delivery Ye ar

2010/2011

2017.12012

2012J2o13

2013 f 2t114

2014/2015

*BRA ad.iusted for final zonal

PJM Base Residual Auction
(BRA) Price

$174,29

$11t}.4t^

$16.46

$27.7^

$125.99

w,-ira cralinQ factor, fQMCaBt p4

Capacity C^.^arge"

$220.96

$145.79

$20.01.

$33.71

$7.53.89

cnent, and losses
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.l3.s a result, AEP-C7hio made the decision to seek approval, pursuant tO the RAA, to collect a

cost-based capacity rate from CRES prov.idex's. Irt its FERC .filin.g„ AEP-0hio proposed cost-

based formula tariffs that were based on its FERC Form 1 for 2009. In response to the FERC
filing, the Commission opened this docket and, in the December 8, 2010, entry, adopted
capacity pricing based on the RPM auction price as the state coxnpert.satiort mechanism for
AEP-Ohio's PRR capacity obligations. Subseguently; FERC rejected AEP-Ohio's proposed

formula rate in light of the state compensation mechan.ism.

AEP--Ohio asserts that, becaiu.se FERC has jurisdicUon over wholesale electric rates
and state commi.ssi.ons i_ave jurisdiction over retail rate matters, it is evident that the

reference to a state compensation rnechanism in Secticrn D.8 of Schedule 8.1 of the R,AA

contemplates a retail, not a wholesale, capacity pricing rm.echariism- AEP-Chio beli.eves that
the provision of generation capacity to CRES providers is a wholesale transaction that falls
within the exclusive ratemaking jurisdiction of FERC. In its bri_ef, AEP-ahio states that the
purpose of thys proceeding is to establish a vvho€.esale capacity pricing mechanism and that
retail rates cannot change as a restiIt of this case. AEI'-Ohio notes tlrtat intervenors
uni.versally agreed that the compensation paid by CRES providers to the Company for i^.s

FR1Z capacity obligations is wholesale in nature ('tx. SV at 795; Tr. V at 1097,1125; Tr. VI at

1246,1309).

b. Inte^

As discussed above with respect to its motion to disraa:ss, MI-7-Oh.io contends that the
Commission lacks statutory authority to approve a cost-based rate for capacity available to
CRES providers serving,- retail customers in .AEP-0hio's service territory. IEU-C7hi.o argues
that, if the Cosnzrussion concludes that the provision of capacity to CRE'S providers is
subject to the Conn-^issi.on's economic regulation juri.sdiction, it must dete.rntiixte whether
the service is competitive or noncompetitive. IEU-Ohio notes that generation service is
classified as a competitive service under Section 4928.03, Revised Code. IEU-Mo
emphasizes that no party has dairn:ed that capacity is not part of generation service. TEU-
C?€ii,o asserts that, if the provision of capacity is in fact considered a competitzve generation
service, the Commission's economic regulation Jur.xsdxchon is lxxxuted to Sections 492$.141,

4928.142r and 4928.143, Revised Code, which perta°sn to the establishment of an SSU. IEU-

C7hio notes that these sections contain various substantive and procedural requirements that
must be satisfied prior to the lawffi1 establishment of an SSO, none of whi.ch has been
satisfied in the present case, which precludes the ComBCission from consid.erang or
approving ,A.EP--0hio's proposed cost-based capacity pricing mechanisrrL IEU-{Jhio adds
that Section 4928.05, Revised Code, prohibits the Conuaission from Tegc7.lating competitive
retail electric service -under its traditional cost-based ratemaking authority contained in
Cliap{er 4909, Revised Code. IEU-Ohio• continues that, if the provision of capacity is
nevertheless deemed a noncompetitive service, the Comnnussioxt cannot approve AET-
C?hfo's proposed capacity pricing mecharrzsrn, because the Company has failed to satisfy ariy
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o.f the statutory requirements found in Chapter 4909, Revised Code. IEIJ-Ohdo also argues
that AEP-Ohio has failed to satisfy the requirements of Section 4909.16, Revised Code,
which must be met before the Cominission can authorize a wate uacrease to avoid financi:aZ
harm, F%ztaily,1EU-C7hio muitairts that the Cornrzlission's general supervisory authority is
not a basis for approving rates. Even aside fxoin the question of the Comnzission`s
jaxrisdiction, IFU-flh.io contends that AEP-Ohio has raQt met the burden of proof that would
apply pursuant to Section 4909.16, 4909,18, or 4928.143, Revised Code.

. RESA and Direct Energy {jozntly, Suppliers) argue that the Commission has au.thority

under state law to establish the state compensation me^'-h-ardsm. The Suppliers contend that

the Conamzssion, pursuant to its general supervisory authority contained withzn. Sections
4905.04, 4905.05, and 4905,06, Revised Code, may inid.ate investigations to review rates and

charges, as rt has done in this case to consider A.EP-t7hWs capacity pxicirig mechanism for
its FRR obligations. The Suppliers point out that, in the Decernbea` 8, 2010, ^^try, the
Co,rnmission even referenced those sections and noted that it has the authority to supervise
and regulate aII public utilities ivpthin its jurisdiction. Addition.all.y, the Suppliers believe

that the Commission may establish the state compensation mechanism pursLiazit to Sections

4928.141(A.) and. 4928.143(B)(2)(d), Revised Code, which enable the Comnnission to set rates

for cert-a.in competitive services as part of an ESP. The Suppliers also assert that the
provi.sion of capacity is a retail electric service, as defined by Section 4928.01 {A}(27), Revised

Code, given that it is a service arranged for ultiznate cozlssumers in. this state.

In response to the Suppliers, TEU-C7hio argues that the Coxnmissioni s general
supezvisory authority does not provide it writh unlirrited powers to approve rates. IEU-
Ohio fvxthe.r disputes the Suppliers' claim fihat Section 4928.143(B)(2)(d), Revised CadP,
offers another statutory basis upon whic.h to approve capacity pricing for CRES providers,

noting, a.mong other reasoavs, that this is not an SSO proceeding.

c. Conclusion

As a creatvre of statute, the Commission has and may exercise only the authority

co-nferred upon it by the General Assembly. Tongren v. Pub. Util. C.crrnrn., 85 0hio St.3d 87,

88 (1999). Thus, as an initial matter, the Coznrrusszon must detezinine whether there is a
statutory basis under Ohio law upon vvhich it may rely to establish a state compensation
mechani.sm. As we noted in the Uecerttbcr 8, 2010, entry, Sections 4905:04, 4905.05, and
4905_06, Revised Code, grant the CoTnmission authority to supervise and regulate aU public

utilit-ies within its Juzisdiction. We further noted that AEP-Ohio is an electric light company

as defined in Section 4905.03(A)(3), Reva.sod. Code, and a public utility as defined in Section
4905.02, R.evised Code, and, as such, is subject to the jurisdiction of the Commission. We

affzrm our prior finding that Sect;orts 4905.04, 4305.05, and 4905.06, Revised Code, grant the

^'..'-..S"'nT^^
via the x'^°coSS.:.Ij ^^. zC .

uaax'^-..... .^c.. .. t1.dto:YJt7 authority to establish a state compensation IT1eChc.'^rLlSXXl.

Ce3itr::x
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I.EU-C'3hio contends that the Conznmission must determine whether capacity service is
a competitive or noncompetitive retail electric service pursuant to chapter 4928, Revised
Code. Section 4928.05(A)(1), Revised Code, provides that com.petitive retai.i. electric service
is, to a large extent, exempt from supervision and regulation by the Commission, including
pt7rsuant to the Couunission's general supervisory authority contamed in Sections 4905.04,
4905.05, and 4905.06, Revised Code. 5ection 4928.05(A)(2), Revised Code, provides that
zaoncompetitlve retafl electric service, on the other hand, generally xezrnazns subject to
supervisian: and regulation by the Com.mission. Prior to deteTmzning whether a retail.
electric service is competatave or noncompetitive, ;h-owever, we must first confirin that it is
indeed a retail electric service. Section 4928.01(A)(27), Revised Code, defines a retail electric
service as "any service involved in supplying ar arxanging for the supply of electricity to
ultimate consumers in this state, from the point of generation to the point of consumption."

In this case, the electric service in question (i.e., capacrty service) is provided by AEP-Ohio
for CRES providers, with CRES providers compensating the Company in retu.r.n fo-r its FRR
capacity obligations. Such capacity service is not provided directly by .A.p`I'--Ohio to retail
customers. (AEP-Ohio Ex. 101 at 11; Tr. I at 63.) Although the capacity service benefits
shopping customers in due course, they are initially one step removed from the transaction,
which is more appropriately chaxacterized as an intrastate wholesale rnatter between A.EP-
Ohio. and each CRk,S pr-ovider opera-tira.g in the Corn.pariy's service tez°rztory. As AEP-Oh7.c)
notes, many of the parties, including the Company, regard the capacity compensation

ass-essed by the Company to CRES providers as awcoIesale matter (Tr. IV at 795; Tx. V at
1097,1125; Tr. VI at 1246, 1309). We agree that the provision of capacity for CRES providers
by AEP-Ohio, pu.rsuant to the Company's FR.R. capacity obligations, is not a retail electric
service as defined by Ohio law. Accordingly, we find it unnecessary to determine whether
capacity service is considered a competitive or noncompetitive service under Chapter 4928,

Re"c>ised Code.

The Coxnrrizsszon recognizes that, pursuant to the FPA, electric sales for resale and

other wholesale transaction,s are g;eneraU:y subject to the exclusive ju.risdictiors. of FERC. In

this case, however, Qur exercise of juxisdiction, for the sole purpose of establishing an

appropriate state coxn.pensafi:on mechanism, is consistent with the governin,g section of the
RAA, which, as a part of PJM's tariffs, has been approved by FERC and was accepted by
AEP-Ohio when the RAA was signed on its behalf by AEPSC.6 Section D.8 of Schedule 8.1
of the RAA acknowledges the authority of a state regulatory jtrriscliction, such as the

Coxnmission., to establish a state compensation mechanism. It further provides that a state

corope,Yasatir,n: mechanism, once establashed, prevai7s over the other compensation methods

that are addressed in that section. Additionally, FERC has found that the RAA does not

6 In its order rejecting the FERC filing, FF^C noted ifs approval of the RAA pus'su.ant to a settlement

agreement Arnericnn Etecfrk Pocuer Seruice C.orparration, 134 FERC 1 61,039 (2011), citing Pj.twf

frztercorrneCtion, L L.C.,15.1 F-ERC. 161,331 (2006), ordz:r an 119 FT°i..>R.'.. R 51,318, °ekg^ de3T_i-ed,171 FERC 9j

61,173 (2007), affd sub nom. Pub; Serv. Elec. & Gas C.o. v. FERC, D.C. Circuit Gase No. 07-1336 (March 17,

2009) (unirub3zshed): 3rER.C also noted that the RAA was vQluntarzly signed on behal€ of A.EE'-Ohio.
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permit .AE-PSC. to chartge the state compensalion raechaniszn In fact, PERC. rejected
AEPSC's proposed formula rate, given the existence of the state compensation mech.arLi.sm
established by ihe Cornriussion in its December 8, 2010, entry?

^ 4houId the skate cpm eztsatiorz mechanisrn for A.EP-C3hzo be based on

the Cam an capaci- ,ty costs or on another prici_g mechanisrn such as

RPM-based auction prices?

a_ .AEP--(Oluo

As an initial rnatter, AEI?-Dhio .n.otes thatit recently declared that it wM not continue
its status as an FRR Erntity and instead will fully participate in the RPM capacity market
auctions, beginnin,g on jl:ine 1, 2015, which is the eazliest possib3e date on whrch to
transition from an FRR Entity to a full participant in the RPM capacity market. AEP-0Iuo
points out that this developmen.t narrows the sc:ope of this proceeding to establishing a
thxee year transition.a.l, rather thwn pexxiart.ent, .forrn of compensation for its FRR capacity

obligati.ons.

.AEP-f.:}hio argues that it is entitled to fuIl compensation for the capaci.ty that it

s.upplies to CRES providers pursuant to its FRR obligations. ipecifically, AEP-Ohio
contends that Section '1Q.8 of Schedule 8.1 of the RAA grants the Company the right to
establish a rate for capacity that is based on cost. A.EP CJhzo notes that, by its plain

Iarigu.age, the RAA allows an FRR Entity like AEP-0hi.o to change the basis for capacity
pricing to a cost-based method at aa-ty time. AEP--Oh%a also notes that no party to Us
proceeding challenges the Commission's discretion under the RAA to establish cost-based
capacity pricin.g as the state compensation rn.echanisrn.. According to AEP-O1u.o,: the term
"cost" as used in Section D.8 of Schedule 8.1 of the RAA refers to embedded cost. AEP-
flhio adds that its proposed cost-based capacity rate of $355.72/MW-d.ay advances state
policy objectives enumerated in Section 4928.02, Revised Code, as well as the C'ommm%ssion.'s
objectives in this proceeding of promoting altexnative com.petitive supply and retail
cornpetition, whi.e also ensuring the Company's ability to attract capital investrnent to meet
its FRR capacity obligaiiansf which were set forth by the Commassion in response to the
FERC. fili:ng (OEG Ex. 101 at 4). With respect to protn.oting alternative competitive supply
and retail competition, AEP-Ohio asserts that fihe Commission's focus should be on faimess
and ,genuiu7e competition, rather than on the manufacture of artificial competition through
subsicii.zation... AEP-Ohio believes that, because shopping will still occur and CRES
providers will still realize a sign.ificarit margin at the Cornpany's proposed rate (Tr. XI at
2330-2333), the rate is consistent with the Conmission s first objective. AEP-0hio also
believes that its proposed rate satisfies the C.oron-i.ssion.'s second objective of ensuring the
Company's ability to attract capital investment to meet its PRR capacity obligations. A.PP-
Ohio contends that its proposed rate would enable the Company to continue to attract

7 ,Arnericrrrt Electric pawer Serne..re Carpora.aond 134 FEILC161,0.39 (2011).
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capital and satisfy its FRR capacity obligations without harm to the COznpany, while
providing custozxTers with reliable and reasonably priced retail eIectzic service as required

by Section 4928_02, Revised Code, AEI'-C7hio argues that cost-based capaci-ty pricirig would
eneaurage investment in generatiOn in ®bia as-Ld- thereby increase retail reliability and
affordability, as -weli as adequately compensate the Compazly for its capacity obligatioris as

an FRR Entity.

A.EP-Obio co.ntends that, d.v.rizxg the period in which it remains an FRR Entity, RPM-
based capacity pricing zs not appropriate. As an FRR Fntity, AEP-CJI-ticr notes that it does
not procure capacity for its load obligations in PjM's RPM auctions or even parti.Lipa.te in
such auctions, except to tlte extent that the Company has capacity that it does not need for
its native load. ' AEP Ohio porTits out that, iwder such circun.-Lstances, its auctiorx

participation is I:mrted to 1,300 M.'tN. (AEP-Ohio Ex,105 at 8; Tr. III at 661-662.) AEP Ohio
argues d-iat, as an PIZR Entity, it would not recover its capacity costs, if capac" pricing is
based on RPM prices, and the d.ifference is not made up by its SSO customers (Tr. I at 64),
AEP-Ohio mai.ntains that, because its obligat7ons as an FRR Entity are longer and more
binding reliability obligations than a CRES provider's obligations as an alternati.ve LSE, an
K.PM-based price for capacity would not be compensatory or allotiv the Company to recover
an amount even remoteiy approaching its embedded costs f-or the 2011-2012 and 2012 2i3I3
PJM plazuun.g years, and should thus be rejected (Tr. II at 243). According to AEP-t7hio,
RPM-based capacity pricing would also give CRES providers an unfair advantage over the
members of the pool agreemen.t, wbieh purchase capacity based on embedded costs (Tr. I at

59-60), and discriminate against xaon-shopping custom.ers.

Additionally, A.Ep-C}hi.o claims that RPM-based capacity pricing would cause
substantial, confiscatory financial harm to the Company. According to AEP-Ohio witness
Allen, the Company would earn a rei-urn on equity of 7.6 percent in 2012 and a return on
equity of 2.4 percent in 2013, with a $240 rnillion decrease in earnings between 2012 and
2013, if RPM-based capacity pricing is adopted (AEP-Uhic Ex.104 at 3-5, Ex. WAA-1; Tr. III

at 701).

Finally, AEP-OhiQ notes that RPM-based capacity pricing is inappropriate because it
would constitute an illegal subsidy to CRES providers in violation of Section 4928.02(H),

Revised Code.

b. Staff

In its brief, Staff cQntends that A.EI'--C?laio should receive compensation fram. CRES
providers for the Compan.y's FRR obligatiom in the ftirm of the prevailing RPM rate in the
unconstrained region of PJM. Staff opposes the C°mPanY s request to establisT-1 a capacity
rate that is sigZlYSlcr.alllJ-y above uie '°'

iarke, rate. Staff n.otes that other ]T1veSto7C-(7WI1ed

utilities in 0hio charge CRES providers RPM-based capacity pricing and that ,uch pricing
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should, therefore, aLso be appropri.ate for AFP-ohi.o. Staff further notes that the euidenf%afy
record does not support LAEP-Ohio's proposed capacity pricing of $355.72/.IvI'VV-day.

c. Inferv^nt^rs

All of the intervenors in. this case agree that the Cornmnission should adopt P.PNI-
based. capacity pricing as the state con-i.pensation mechani.snY. Many of the izztervenors note
that AEP-Ohio has used RPM-based capacity pricing since 2007, without incurring financial
hardship or compromising service relia.bi:l.ztly for its custo7ners.. They furtlier note tiiat AEP-
Ohio will continue to use RPM-based capacity pricing, at the Company"s ow-n e]ection,
beginning on June 1, 2015: T'}.-tey believe, therefore, that the Conuxsission should adopt
RPM-based capacity pricing as the state cozn.pezsatio:a medianisnr for the il'iterven.ing three-
year period for numerous reasons, including for the sake of competition and continuity.

FES argues that RPM-based capacity pricing is the proper state cnmpensation
mechanism for A:EP-Ohio. FES contends that a market-based state coxopensation
mechanism, speczffi.cally one that adopts the RPM price as the best indicatpr of the market
price fox capacity, is required because Ohio law and policy have established arzd promoted
a competitive market for electric generation service; RPM-based pricing is supported by
sound economic principles and avoids disforted incentives fox CRES pxoviders; and AEP-
Oh%es return. on equity is more than sufficient under RPM-based pricing, given that the
Company's analysis is based on unrealistic shopping assumptions. FES adds that, even if
cost-based pricing were appropriate; AEP-Ohio has dramatically overstated its costs. FES
argues that AEP-Ohio's proposed capacity pricing mechanism is not based on the costs
associated with the capacity provided by AEI'-Ohio to Ohio customers; isicludes all costs,
rather than just those awoidable costs that are relevant in economic decision zn:akin.g;
includes stranded costs thhat may not be recovered under C?hia law; and fails to .include an
aPPropriate offset for energy sales. FFS notes that, if the Conm-iissi.on were to allow AEP-

Ohio to charge CRES providers any rate other than the RPM-based rate, the Company

would be the orIy capacity supplier in Pj1v1 that could chaxge shopping customers its fta:ll
embedded costs for genexatiozt, which, according to FFS, is a concept that is reot found
withun the RAA, whereas there are numerous provisions refen-ing to "avoidable costs."

FES believes ffiat AEP-Oh7:o`s proposed capacity pricing would pxedude customers

from receiving the ber^efits of campetition. Specifically, FES argues iliat competition is state
laNv and policy, and benefits custorrers; AEP-Oh%o`s price of $^55.72JMW-day would harm
competid:orL and customers; and its proposed price would provide improper, anti-

competitive benefits to the Company.

IEU-Ohio e:ontends that :AEP-Ohi.o has failed to demonstrate that its proposed
cQy^aeFtf pr: utg mechanism is ;t?st and reasonable, as required by Section 4905.^'2, Revised
Code. IEU-iOr.io asserts that RPR4-based capacity pricing is the appropriate market pricing
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for capacity. TEU-Oh:io believes that RPM-based capacity pricing is consistent with state

policy, whereas AE1''-fllucr s propcz,-A-d capacity pzicing rnechaxizssni would un3.awfuLy

subsidize the Company's position with regard to the competitive generation business,
contrary to state policy. IBU-Oli.io notes that neither AEP-Oluo s status as an FRR Entity
nor the pool agreement is a basis for the Company's cost-bas€sd ca.paezty pricing znechani.sm
IEU-Ohio points out that AEP-Ohio used RPM-based capacity pricing from. 2007 flxrough
2011, during which time the Company was an f=RR Fntity and the pool agreement was in
effect. IEU-Ohio further argues that AEF'-Ohio's proposed cost-based capacity pricing
mecb.arcism would produce results that are not comparable to the capacity price paid by
SSO customers, contrary to state law. IEU-Ohio further notes that AEP-Ohio has not
identified the capacity component of its SSO rates and that it is thus impossible to
deteTmi-ne whether the proposed capacity pricing for CRES providers would be comparable
to the capacity component of its SSO rates. (lEU-Ohio Ex: 102A at 29-32, Ex. KIvLM-1(3.)
Regardless of the method by which the capacity pricirtig mechanism is established, lEU-.
Ohio requests that AEP-Ohio be directed to provide detail.s to customers and CRES
providers that show how the peak load contribution (PLC) that the Company assigns to :a
customer corxesponds with the customer's PLC recognized by PJM. IEUC}hi.o contends

that t;his iriformatzon is necessary to ensure that capacity compensation is being properly

applfeti to shopping and non-shopping cmtorYers. (l.EU-Oli.io Ex.1t12A. at 33-34)

T`hc Suppli.ers argue that a capac"rty rate based on AEP-Ohio's em:bedded costs is not
appropz-iate under the plain language of the RA.A. Citing Section D.8 of Schedule 8.1 of the
1ZA.A,tla.e Suppliers contend that AEI'-C.?hio may seek a cost-based rate by rnaking a filing at
FERC under Section 205 of the pPA, but ordy if there is no state compensation mechanism in
place. The Supphers add that the purpose of this proceedirng is to establish the appropriate
state compensation mechanism and that a state compensation mechanism based on AEP-
Oh.io's embedded costs would be contrary to the intent of the RA.A, which refers oxtl:y to the
avoided cost rate. The Suppliers also note that allowing AEP-Ohio to recover its embedded
costs would gTant the Company a higher return on equity (122 percent in 2013) tha.n has
been allowed for any of its affil:iates in other states and that is considerably hugher than
what the C ornnussion granted in the Company's last rate case (RESA Ex.103). Finally, the
Suppliers maintain that AF,P-Ohio's proposed cost-based capacify pricing mecharusm
wotLd preclude CRES praviders from making attractive offers, coxzld result in shopping
customers subsidizing non-shopping cu:,sto.mers, and would destroy Ohio's grou► ing

competitive retail electricity market.

The Suppliers also believe that the two-tier capacity pricing mechanism that has been
in effect is inequitable and inefficient and that a single RPM-based rate should be in place
for aIl shopping customera. The Suppliers argue that the RPM price is the most transparent,
market-based price for capacity, and is necessary as part of ,PS.EP-Ohio's tltree-year transition

L11l.IA.R:ikGt
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C)EG argues that the Coznrnissxon shavld establish either the annual or the average
RPM price for the next t;hree PJvS. planning years as the price that AEI'-(3hio can charge

CRES prQvi:dexs under the state compensation rnec.hordsm for its ER:R. capacity obligatiorts.

OEG notes that use of the three-year average RPM price of $69.20/MW-day would mitigate
some of the financial iznpact on AEP-Ohio from fluct-aating future RPM prices and ease the
Company's transition out of FRR status. OEG adds that the two-tier capacity pricing
m.echaxizsrn should not be continued and that a single price should be charged for all CRES
pxoviders. C?EG notes that its position in this case has been guxded by the Couuussion's
twin goals, as expressed to FERC, of promoting competition, while also ensuring that AEP-
Ohio has the necessary capital to maintain reliabilaty, OEG believes that AEI?0hio's
proposed capacity pr#.ca:ng mechanism represents a drastic departure from past precedent
that would deter shopping and tuidermin.e the benefits of retail competition, which is
cortitrary to the Conmission's goal of promoting competition. Wifh respect to C.)EG's
position that a three-year RPM price average could be used, AEP-C1hio notes that the
concept was raised for the fisst time in C3EG's initial brief, is without evidentiary support,

and should be rejected.

OMA ar^d OHA assert that, beca-use the Com.nussion has already established RPM-
based- capacity pricing as the state compensation mecharssm, AEEf'-0hio has the burden, as
the entity challenging the state compensation mechanisrn., of proving that it is, unjust and
unreasonable. OMA and OHA fizrther assert that AEl'-0hio has failed to sustain its burden.
OMA and OHA believe that RPM-based capacity pricing is a just, reasonable, and lawful
basis for the staate compensation mechanism. According to OMA and OMA, AEP-Ohio has
not demon.strated that RPM-based capacity pricing wotild cause substantial financial harm
to the Company. OMA and OHA note that AEP-Ohio's projections are based on unrealistic
and aansubstantiated shopping assumptions, with 65 percent of residential cu.stonters, 80
percent of commercial customers, and 90 percent of industrial custorners switching by the
end of 2012 {AEI'rOhio Ex. 104 at 4-5). OMA and OHA believe that RPM-based capacity
pricing would not impact AEP-Qhio's ability to attract and invest capital, noting that the
Company continues to invest capital regardless of its capacity costs for shopping custorrxers
and haLs no need o;r plan to attract or invest capital in additional capacity (IEU-CQhao Ex. 204;
Tr.1 at 36,128-131; Tr. V at $68), On the other hand, OMA and OQI1N argue that AEP-Ohio's
proposed capacity pricing mechanisrn would substantially harm customers and CRES
providers and violate state policy, as it would significaniiy restrict the ability of customers
to shop and enjoy savings; would unfairly deny customers access to market rates for
capacity when rnarket rates are low, and subject customers to market rates when they are
high; and would harm economic development and recovery efforts. OMA and 01-fA urge
the Com.mission to ensure that all cu.stomrs in Ohio are able to take advantage of
hY.storically low capacity prices and have access to the loivest possible competitive electricity
rates, as a means to stimulate and sustain economic growth.
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C3CC contertds that AEP-C?hi.o's proposed capacity pricing mechartism should be
rejected because it is con" to the plain language of the RAA, which provides that, if a
stiite compensation mechanism exists, its pricing prevails. According to OCC, the
Coarimission es'•tabashed RPM-based capacity pricing as the state cosripextsation mechanism
in its T7ecexnber 8, 201:0, entry. OCC notes that FERC has already rejected AEPSC:'s attempt
to establish a formula rate for capacity in Qhio in Iight of the C'arnmission's adoption of
RI'M-based capacity pricin.g as the state compensation mechanisrn< OCC further notes that
Ap:P-C}hio's proposed capacity pricing mechanism is incor ►si.stent with ecorloznic efficiency
and contrary to state policy. OCC's position is that the Commission should find that RPM-
based capacity pricing is appzopriate, g'rveii the precedent already established by the
L:=oiTuni.ssion and FERC, .and in light of the fact that AEP-Ohio has histoxically used RP'M-
bas-ed pricing for capacity sa.ies to CREs providers.

NFIB urges the Commission to base AEP-Ohio's capadty compe-nsation on RPIM
prices. NFIB adds that AEP-Ohio's proposed capacity pricing u ►.echanism does not promote
competition and wou-l.d prevent sm.all business owners from taking advantage of
historically low market prices over the next several years. NRIB believes that AEP-Ohio
would earn a healthy returrrn on equiiy under RI'M based capacity pricing and ffaat the
Coinpany has failed to establish how it would be better equipped to transition to the RPM
market, if its cost-based pricing mechanism is approved.

Dominion Retail recommends that the Corrm.mission continue to employ RPM-based
capacity pricing as the state compensation meckaansm, as market based pricing is
fundamental to the development of a robrrst competitive market in AEf'-OhiQ's service

terr's_tory. According to Dominiorc Retail, RPM-based capacity priciryg would not require

A'EP-(?Mo, shareholders, or SSO customers to subsidize CRES proviciers, as the Company

eQntends. Domirdon Retail notes that A.Ei'-Uhio proposed cost-based capacity pricing ordy
when it became apparent that market-based energy and capacity charges would permit
CRES providers to compete effectively for customers in the Company's service territory for

the fi.rst tune. Dornini:on Retail adds that AEP-CJMo`s underlying motivation is to comtrain

shopping.and that allowing the Company to charge a cost-based capacity rate would be

contrary to the state policy of prQrfioting competition. Dominion Retail argues that Ohio
law does not require that capacity pricing be based on embedded costs. Domiruon Retail

points out tlhat AEP-0hio's status as an FRR Entity does not mean that the state
compensatzbn mechanism must be based on embedded costs. Dominion Retail notes that

Duke Energy Ohio, Inc. will also be an.PRR Entity until rnfd-2015, and that it nevertheless
uges RPM-based capacity pricing. Danrniuzion Retail further notes that Azn.ezided Substitute

Se-nate Bill No. 3 (SB 3) eliminated cost-of-service-based ratemaking for generation service.

Dominion Retail asserts that A.EP-^'Jhio is unrealistic in assuming that CRES providers
would be able to compete successfulJ.y if AEP-C7hi.i,'s proposed capacity pricing is adopted:

FiofzCi3iion Retail points out that AEPP-Ohto .'r:t^ess A.UAn ab e?ea: t„̂ ?-nt the Company's

pxoposed capacity pricing wouId stifle competition in the residential market (Tr. III at 669-
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670). Fin°Tly, Dominion Retail. points enif that A.ER-Cihio`s proposed cost-based capacity
pricing meclzan.isaxt. is nowhere zzear the Gorrzpaxzy's capacity proposal pending in 11346,
which would provide for a capacity rate of $146/MW--day for some shopping customers
and $255/MW-day for the rest. Dominion Retail contends that this fact demonstrates A.EP-
Obia's wilIin.gness to provide capacity at a rate less fhati what it has proposed in thi.s case
and also undercuts the Company's confiscation argumenL.

The Schools also request that the Commission retain RPM-based capacity pricire.g.
The Schools argue that, if AII'-Ohro°s proposed capacity pricin:g mechanisrn is adopted, the
rate would likely be passed through to -the Ohio schools that are served by CRES providers,
and that these schoois would suffer rate shock in violation of Section 4928.02(A), Revised
Code (Schools Ex. 201 at 9). Additionally, the Schools believe tfi.at Ohio schools #h.at do not
currently receive generation service from a CRES provider would be deprived of the
opportdnity to shop, in violation of Section 4928.02(C), Revised Coci.e (SchwIs Ex. 191 at 10-
11). pinaallfy, the Schools contend that approval of A.pP-Ohio`s proposed capacity Fxici.ng
mechanism would likely result in cuts to teaching and staff positi.ons, materials and
equipment, and programs, in vzolation of Section 4928.02(N-), Revised Code (Schools Ex. 201

at 10).

I?ulce also contends that the Commission shvuid adopt RRi.'M-based. capacity pricing-
as the state coxnpensation mechanism, whi.eh is consistent with state pplicy supporting
competit3on. Duke asserts that, pursuant to the RAA, an FRR Entity may only apply to
pFRC. for cost-based com.pensation for its FRR capacity obiigations, if there is no state
compensation mechanism in place. According to Duke, neither the RAA nor Ohio law
grants AlEP-Ohio the right to recover its embedded costs. Duke notes that, under Ohio law,
capacity is a competitive gerteraison service that is not subject to cost-based ratemaking.

Exelon and Constellation assert that, if AEP-Ohic^s proposed capacity pricing

mechanism is approved, retafl competition in the Company's service territory will be stifled
and customers will bear the cost. Exelon and Constellation cite numerous reasons
supporti.ng their position that AEP-C?hio's proposal should be rejected in favor of RPM-
based capacity pricing: Ohio laYv does not requ.ire that the state compertsation mechanism
be based C1n cost; AEP-0hll7's statufi, as an FRP .̀ Entity does not CerLtltle it to cost-based

capacity pricing; AEP-Ohio, even as an FRR Entity, cou.td have elected to participate in the
RPM a-uctiozt for 2014, rather than self-supply more expensive cap", putti.ng. its own
interests above those of mstorzters; RPM-based capacity pricing is consistent with state
policy promoting the developznent of competitive markets, whereas the Company's
proposal is not-r the Company should not be allowed to uniiateraIly apply befter-of-cost-or-
mar°ket pricing; CRES providers are captive to AEf'-Oh.io, given the requirment that
capacity be eornmitied mare than three years in advance of delivery; Ohio law requires
cCJYTtpaIc'1. ble and ac.i.ess t:;CR.^^.'^ î and .f` PM-ba..>,ed (:a»ar'?.tv pririnlu- 1C taSed^,#:.- , __...._.
throughout Ohio except irr. AEP-C'1hi.o's service territory; and adopting RPM-based capacity
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prxcistg would avoid the need to determine an arbitrary estimate of the Company's cost of
service for capacity and, in any event, SB 3 elizninated hul1. cost-of-service analysis. Exelon
and Constellation note that 11-346 is the proper forum in which to determine whether AEP-
Ohio requires ;prot:ection to maintain its fina:nc:ial integrity. Exelon and Constellation
further note that they would support reasonable measures that comport with a tirnely
fran.sition to a fuTty coxnpetit.i.ve market and resolution of related issues in 11-346, if su.ch
xne:asures are shown to be necessary.

IGS contends that RPlvi-based capacity pricing is the clear choice over AEP-Ohio's

proposed capacity pricing mechanism. IGS points out that RPM-based capacity pricing

already exists, was neutraliy created, app3ies all over the region, is market-based, is
xlaz?-discriminatory, and prorrides the correct incentives to assure xnvesEmerit in: generation

resources. On the other hand, AEP-Ohio's proposal, according to IGS, w'a.s devised by the
Company, for tl-uis case and this case only, returns Ohio to a cost-based generation

regul.atory zegime, shows no relationship to short- or Iong-term generation adeqnacy, and
cos.zld stifle competition. IGS notes that RPM-based capacity pricing fully comports with

OhiQ law in that it is market-based pricing and would support the contznued development
of C}hia`s competitive market; would avoid subsidies and disc,•rirnina.tory pri.circg; would

assure adequate resources are available to pxovide stable electric service; and would avoid

any legal prablerns associated with extending the transition to cornpetition. IGS asserts tltat

:,A.EP-C)Ii.iO's proposed capacity pricing would be contrary to Qhio law in that it would harm
-the development of competition; resulfi . i,n. anticompetitive subsidies; and violate Ohio's
transition laws. IGS also notes ffiat .AEP-Ohio's justifications for recovering embedded costs
are, refuted by the evidence and disregard state policy. IGS contends that RPM-based

capacity pricing does not raise reliability concerns or subsidize CRES providers. IGS argues

that AEP-Ohio has a fundarnental disagreement with state poiicy. IGS notes that AEP-

Ohio's judgment as to the wisdom of state policy is irrelevant, given that it has been

codified by the General Assembly and must be effectuated by the Comnuission.

pinally, Kroger asserts that the most econom.iCally efficient price an.d the price that
AEP-Ohio should be required to charge C.RF5 providers for capacity is the RPM price.

d. Conclusion

Initially, the Comani:ssion notes that a state eornpensation meehanzsm as referenced
in the RAA, has been in place for .A.EP--Oh.io for some time now, at least since issuance of the
December 8, 201{f, entry, which expressly adopted RPM-based capacity pricing as the state
coznpensatiorx mechanism for the Company during the pendency of this case. The state
cornpen,sation mechanism was subsequently ntadified by the Coznn-dssion's March 7, 2012,
and May 30, 2012, entries gran#in.g AEl' -Ghio's requestss for interim relief. No party appears
tQ dispu.te, at least in this proceedirng, that the Ccinmi.ssion has adopted a state
compensation mechanism for AEP<O'h.io_
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Given that.th.ere is, axad has contin-uaIIy beenf a state comperasation. mechanism in
place for ly,.EP-olhio from the begin.ning of this proceeding, the issue for our consideration is
whether the state comperL.sation mechardsm, on a goix;g-forward basis, must or should be
modified such that it is based on cos:t. AEP-Ohio contencis that the state compensation
mechanism must be amended so that the Company is able to recover its embedded costs of
capacity. All of the intervenors and Staff oppose AEP f7hio's request and advocate instead
that the Comznission retain the RPM-based state compensation zrtechanisrn, as it was
established in the Decerz-tber 8, 2010, entry.

Pursuant to Section 4905?2, Revised Code, alI charges for service sha1,1 be just and
reasdnable and not more than allowed by law or by order of the Cornmission. In this case,
AEP-{7hicx asserts that its proposed compensation for its FRR capacity obligations is just and
xeasonable and should be adopted by the Coznznissioat. Specifically, AEP-C71tio asserts that
its proposed cost-based capacity pricing is consistent with state policy, vvill promote
alternative competitive supply and retail competi#ion, and wzll ensure the Company's
ability to attract capital irtvestrnent to nieet its FRR capacity obligations. All of the
interverrors and Staff, on the other hand, recommend that market-based RPM capacity
pt-icing. should be approved as the state compensation mc.'chanism for AEP-Dh;o. As

discussed above, there is a general consensus among these parties that RPM-based capac%ty
pricing is just and reasonable, easily irnplemented and understood, and consistent with
state policy: Staff and intervenors further agree that RPM-based capacity pricing wiu fuffil
the Com=ission`s stated goals of both promoting competition and ensuring that AEP-Jhio
has the xequ.ired capital to maintain service reliability.

As discussed above, the Cozsunissiora finds that it has jurisdiction to establish a state
cornpensation mechanism in this case pursuartt to its general supervisory authority found in
Sect•i.oxrs 4905.04, 4905.05, and 4905.06, Revised Code. We further find, pursuant to our
regulatory authority under Chapter 4905, Revised Code, as well as Chapter 4909, Revised
Code, that it is necessary and appropriate to establish a cost-based state compensation
mechanism for AEP-Ohio. Those chapters require that the Cornrx-dssion use traditional rate
base/rate of return regfflation to approve rates that are based on cost, with the ultixnate
objective of approving a charge that is just and reasonable consistent with Section 4905.22,
Revised Code. Although Chapter 4928, Revised Code, provides for market-based pricing
for retail electric generation service, those provisions do not apply because, as we noted
earlier, capacity is awholesale rather than a retail service. The Comrnissi4n's obligation
undor traditional rate reg-ul.ation is to ensure that the jurisdictional utilities receive
xeasonable compensation for the services that they render. We conctude that the state
compensation znecharrusm for AEP-C?hio sho-uld be based on the Company's costs.
Although Staff and intervenors contend that RPM-based capacity pricing is just and
rPasnnabIe, we note d,-at the record indicates that the RPM-based price for capacity has
decreased greatly since the December 8, 2010, entry was issued, and that the adjusted RPM
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rate currently in effect is srxbstantially below all estimates provided by the parties regarding
AEP-Ohio's cost of capacity (AEEP-OMo E.,.x.102 at 21, 22; FES Ec.103 at 55, Staff Ex. 105 at

Eac, FSM-4). The record further reflects th.at, if RPM-based capacity pricing is adopted, AEP-
Ohio may earn ,aii unusually low return on equity of 7.6 percent in. 2012 and 2.4 percent in
2013, with a loss of $240 n-.i}:l.zon betureerZ  2012 and 2013 (AEP-Qhzo Ex. 104 at 3-5, Ex. WAA-
1; Tr. IIf at 701). 1n shQrt, the record reveals that RPM-based capacity pricing would be
Ynsnfficiertt to yield reasonable compensation for AEP-C??luo's provisio-n of capacity to CRES
providers i:ri fulfillment of its FRR capacity obligations.

However, the Cornu-dssion also rec'agnazes that RPM-based capacity pricin:g will
further:the development of competition in the ma.rket Pelon Ex.. 101,at 7; OEG Ex. 102 at
11}, vvha.r.h is one of our primary objectives in this proceedin.g. We believe that RPM-based
capaczty pzicing wriR stimvlate true comped:tion among suppliers ic1 AEP-Ohio's service
territory. We also believe that RPM-based capacity pricireg will facilitate AEP-Qriio's
irans.ition to full pa.rticipata.on in the competitive market, as well as incent shopping. RPM-
based capacity pricing has been used successfully throughout +t3hio and the rest of the PJM
region and puts electric utilities and CRES providers on a level playing field (FES Ex. 101 at
50-51; FES F.x.. 102 at 3). RPM-based capacity pricing is thus a reasonable means of
promoting shopping in AEP-Ohi.o's service texzitory and advancing the state policy
objecti-ves of Section 43.2i3:02, Revised Code, which the Cozxuriission is required to effecruate

pursuant to Section 4929.06(A), Revised. Code.

Thexe€ore, with the intention of adopting a state compensati.on, mechanism that

achieves a reasonable outcome for all stak̂eholders; the Commission directs that the state
corxi.pensad.or mechanism sh.hafl be based on the costs incurred by the FRR Eritity for its FRR
capacity obligations, as discussed further in the followin.g section. However, because the
recflrd in tl-.is proceeding demonstrates that RPNf-based capaci.ty pricing xnTill promote retail
electric coxnpetition, we find it necessary to take appropriate measures to facil.itate this
important objective. For that reason, the Comndssion directs AEP-Ohi.o to charge CRES
providers the adjusted final zonal PJIu1 RPM rate in effect for the rest of the RTO region for
the c:urrent PJM delivery year. (as of today, approxirnately $20/IviW-day), and with the rate
changing annually on June 1, 2013, and June 1, 2014, to match the then current adjusted final
zonal PJM RPM rate in the rest of the RTO region. Purther, the eornmissiort will authorize
AEP-Dhio to modify its accounting procedures, pursuant to Section 4905_13, Revised Code,
to defer incurred capacity costs not recovered from CRES provider billings during the ESP
period to the extent that the total incurred capacity costs do not exceed the capacity pricing
that we approve below. Moreover, the Cornrrission notes that we will establish an
aPPropriate recovery mechanisrn for such deferred costs and address any adciitional
financial co.rLsiderations in the 11-346 praceeding, We also find that AEP-03~,io should be
authorized to coffect carrying cl:larges on the deferral based on the Cornpany's weighted

average ioS..,C iJx
X^.^a-.;+- t La^st.?ii, as",^^^u"1:e.ch time as a recovery ^?2^e_'h^T1iC1?? is approved Irl 11-346, inxL
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order to ensure that the Company is fu.I:l.y compensated. Thereafter, AEf'-Ohio should be

authorized to collect carrying charges at its long-term cost of debt.

Additionally, -th.e Couun%s.sxozx directs that the state compensation zreecharu.sm that
we approve today shall not take effect until our opinion and order is issued. in 11-346, or
until August 8, 2012, whichever is sooner. Until that tsme, the interz.m capacity praczng
mechanism that we approved on March 7, .2012, and exteraded on May 30, 20:l2, shall remain
in place_ In further extending the interim capacity prkc7rxg znechardsin, we recognize that
11-346 and the present proceeding are intricately related. ln fact,l4EP-OhiQ has put forth an
entirely different capacity pricing mechanism in 11-346 as a component of its proposed ESP.
Alfihot7gh tli.is case has proceeded separately so that an evxdenidary record on. the
appropriate capacity cost pricing/recovery mechan.isrn cvuld be developed, there is an
overlap of issues between the two proceedings: For that reason, vve find tb-at. the state
compensation rnedialzism approved today should become effective with the issuance of our
order in.11 :346, which ,snrill address A.EP-Ohzo's comprehensive rate package, including its
capacity pricing proposal, or August 8, 2012, whic.l-tever occurs first.

We note that the state compensation mecharusm:, once effective, shall rernain in effect
v.ntil AEP-Ohio`s. transition to full participation in the RPM market is complete and the
Company is no longer subject to its FRR capacity obligations, which is expected to occur on
or before June 1, 2015, or until otherwise directed by the C.amrnission.

The Commission believes that the approach that we adopt today appropriately
balances our objectives of enabling AEP-Ohi:o to recover its costs for capacity incurred in
fulMng its pRR capacity oblzgations, while promoting the fu.rther development of retail

competition in the Company's service territory.

3. What shauld tiie resul^rn^ensatiar^ k}e for AEP-C)hio`s l RR.

ca^az_ ^t^ obligati^

a< AEP-Oh.io

ARI'--OhioFs position is that the appropriate cost-based capacity price to be charged to
CRES providers is $355.72/MW-day, on a merged company basis, before consideration of
any offsetting energy credit. AEP-Ohio notes that the foirntx:la rate approach recornmeraded
by Company witness Pearce is based upon the average cost of serving the Company's LSE
obligation load (both the load served directly by AEP-Ohio and the load served by CRES
providers) on a dollar-per-MW-day basis. AEP-Ohio further notes that, because the
Company supplies its own generation resources to satisfy these load oblagations, the cost to
provide thl.s capacity is the actual embedded capacity cost of its genezatiorz. AEP-Ohici s
formula rate template was modeled after, and modified from, the capacity portion of a

cr^gE^ applied u^FERC-approved template used to derive tr^
q e Y to Yri:Vi:e.'^'°rw:e sal.-.. -̂. made by

Southwestern Electric Power Company, an affiliate of the Coznpany, to the cities of Minden,
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Louisiaua and Prescott, Arkansas. AEP-Ohio ztOfies th:at Dr. Pearce's fozn-iula rate approach
is firansparent and, if adopted, yvou].d be updated annually by May 31 to refleti:t the most
current inptxt data, most of which is publicly available and taken directly zrozn the
Company's FERC For.m l and audited financial statements (AEP-07uo Ex. 102 at 8). AIIP-
Ohio adds fhat its proposed forrxula rate tenLpl.ate zvould promote rate stabiE.ty and result
in a reasonable return on equity of 122 percent irr. 2013, based on a capacity price of
$355.72/MW-day (i'r. II at I2-25; AEP-Ohio Ex.1:42 at 21-22). _

AEP-Ohio cantends that its proposed cost-based capacity pricing ro-aghly

approximates and is, therefore, coxnparable to the amount that the Company receives from

its cSO customers for capacity through base gerieration rates (AEP-C.}hio Ec.142 at 19-20; Tr.

II at 304, 350).

b. Staff

ff the Comm.is,sion determines that RPM-based capacity pricing is not appropriate for
A.E1'-Ohio, Sfaff proposes an alternate capacity rate of $146.41/MW-day, which accouxx#s for

energy margh-is as -well as cex#a^ cost adjustments to the Cornpany's proposed capacity
pricing mechanism. Staff notes that its alternate rate may offer more finanncial stability to
AEP-Ohio than RPM-based capacity pricing ovex the next three years, and is just an.d
reasonable unla'ke the Company's excessive rate proposal. Staff finds that its alternate rate
would appropriately balance the interests of AEP-Ohi® in recovering its embedded costs to.
meet its FRR capacity obligations and at-tracting capatal investmentf while also promoting

alternative competitive supply and retail campetition.

According to Staff, the reduction of AEP-C1hiQ's proposed rate of $355.72J MW-day to
Staff's alternative recommendation of $146.41/MW-day is a result of removirig and
adjusting numerous i.tea-is, including return on equity; rate of return; construction work in
progress (CWIP); plant held for future use (T'HFEU}; cash working capital (CWC); certain
prepayments, including a prepaid pension asset and the related accumulated de.ferred
income taxes; accumulated defexxed income taxes; payroll and benefits for eliminated

positiors; 201.0 severance program cost; income tax expertse; domestic producfion activities;
payroll tax expense; capacity equalization revenue; ancillary services revenue; and energy
sales margin and ancillary services receipts. In tezms of the return on equity, Staff witness
Sm.zth used ten percent for CSP and 1t1o3 percent for OF, because these percentages were
adopted by the Conunission in AEP-t7hio`s recent distribution rate case (Staff Ex.1Q3 at 12-
13).$ Staff notes that CWIP was properly excluded fro-nx rate base because AEP-Ohio has
not d.emortsfirated that the requirements of Section 49I19.15 or 4928:143, Revised Code, have

been met (Staff Ex. 103 at 14-15). Staff also excluded Pi-IFFU from rate base, as the plant in

s' in tP1e Matter of 'LlIQ Li^E11.lItATlt C7^Wi`d["YlGfIlLGS svuit ar^ ,Dv ùi:-"7' w^^uF'y' u'Yu+'^. vi::v Av `3 w^«^ ^'-y l^Z^r?s?!^rf2T^^f

cuuJ, tf T7aeir I rvpsed Iv'tcrger is Appraveri, as a Merged Company {cottectiuet,y, AEP Ohta} for an Incresasse in

Electric E?istnbuti.an Rates, Case No.1.1-3,51-EL-AIIR, et aI-
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question is not used and usefW and AEP-[7hz.o has gr'ven no indication as to when it will

becr^xne so (Staff Ex. 103 at 16). CWC Wa.9 excluded by Staff because AEP-Mo did nott

prepare a lead-lag study vr otherwise demonstrate a need for CWC (Staff Ex.103 at 18-21).
Staff excluded AEP--C?hto's prepaid pension asset for numerozxs reasons, rnair-dy beca'use the
Company did not demon.strate that it has a net: prepaid pension asset and its EFRC FQxrn 1
for 2010 suggests that there is actuaIly axtet liabil:i:ty; pension funding leveLs are the result of
d,iscretionary rma,nagem;extt decisions regarding the funding of defined benefit pensions; and
pension expense is typically included in the d.eterrrunat2on of CWC in a lead-lag study,
which was Y-y.ot provided (Staff Ex.103 at 21-31). Staff fixYther excluded nonrecurring costs
related to the significant number of positions that were permanently elizru.nated as a result

of AEP-Ohio's severance pragram in 2010 (Staff Ex..1-3 at 43--52).

.AEP-Ohio responds that Mr. Srnz.th's downward adjustmer^.ts and eIirnination of
certain costs from Dr. Pearce's calculations are fundamentallY flawed in that Dr. Pearce's

formula rate approach is based on a fozmWa rate template that was approved by FERC.

:A.EP-01uo also counters that adjustments made by M.r. Srni.th to the return on e(fuityf
operations and xnaintenance expenses attributable to severance programs, prepaid pension
assets, CWC, CWIP, and PHFFl) understate the Company's costs and contradict prior

;, orders and practices of both the Commission and FE,RC. With respect to the return on
equi.ty,. AEP. Olii:o notes that .Mr. Szndth's adjustment was inappropziately taken from the
stipulation in the Company's recent distribution rate case and that W. Smith agreed that
the competitive generation business is more risky than the distribution business (Staff Ex.
103 at 1213;^ Tr. IX at 1991, 1993; AEP-Ohio Ex. 142 at 17). AEP-Ohio contends that the
Coxrtxxu..^sion should adopt a retuzn on equity of 11.15 percent as recommended by
Dr. Pearce or, at aminimum, a return on equity of 1:0.5 percent, -wrhich A.EP-Oh:io claims is
consi.sterit with a returz-t on equity that the Commission has recently recognized for certain
generatin:g assets of the Corn.pax.-ty (AEP-C3hio Ex. 142 at 17-18). AEP-Ohio further contends
that Mr. Smi.th's elin-iiilation of certain severance costs and prepaid pension expenses is
inconsistent uTith the Comrn.issiori's treatment of siich costs in the Company's recent
distribution rate case, and that the $39.004 million in severance costs should be amortized
over three years (AEf`-Ohio Ex. 142 at 17). AEP-Ohio argues that ?Vlr. Sznx.th's elimination of

CVIWIP and CWC is inconsisten.t with FERC practice.

Additionally, AEP-Ohia asserts th.at Stiaff wifnesses Smid ► and Harter faited to

account for nearly $66.5 million in certaiD energy costs incurred by the Company, in.cluding
Productzon-Related Administrative & General Expenses, R:etaYrn on Production-Related

Investznents, Produchtion Related Depreciation. Expenses, and Production-Related Income
Taxes. According to AEP-Ghio, due to these trapped costs, Mr. Smv:th's capacity charge is
understated by $20.11/MW-d.ay on a merged company basis (AEP-(Qhio Ex. 19:3 at 3, 5-6).

AEP-OMo witness Allen incorporated this amount in his cal.cul.ation of xvhat Staff's capacity

rate would be, as m.odified by his recommended etlergy credit and cost-of :service
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acljv.stLn.ents, and reached a resulting capacity rate of $291.5f3jMW-day (A,EP-Ohia Fx.142.

at 1$; Tr, XI at 2311).

c. In.tercrenors

if the Comzrti;.^sion believes that it is appropriate to consider AEP-OMo s embedded
costs, p`ES argues that the Company's true cost of capacity is $78.53/ Zv1VV-dayf after
adjustments are made to reflect the removal of stran.ded costs and pvst-2001 generatxon
investment, as vvefl as an appropriate offset for energy sales. At most, EE S contends that it
should be $90.83/MW-day, if a further adJustrnent is made to credit back to AEP-01-iio the
capacity equaliiation payments for the Company's Waterford and Darby plan'rs, which
were acquired in 2005 and 2007. FF5 also recomiY.ten-ds that the Coum-ission require AEP-
Ohio to =unbund1e -its base generation rate into energy and capacity components, which
wou].d en.,siue that the Company is charging the same price far s3-topping and non-shopping
customers and aIlow custo;ners to coxnpare offers from CRES prmrs:ders with the

Company's tarif.€ rates (pES Ex. 103 at 22).

The Suppliers note that, if the Con7rmi.ssiOn finds that R.PM-based capacity pricing is
cesnfiscatory or ca.themTise fails to compensate AEP-Ohio adequately, a nonbypassable
sfabi.lization charge, such as the rate siability rider rate proposed by the Company in 11-346,
would be appropriate and shovld be consrdered in that case. OMA and OHA respond by
argi.u:ng that any suggestion that rates should be raised without any justification, other than
reaching a level t}.-at is h%gh enough to ensure that CRES providers are able to compete with
AEP,C?hi.o, iramples on customer interests and should be rejected by the Couunassion.

As d.iscussed in greater detail below, OEG recommends that AEP-C?hio's capacity
charge should be no higher than. $145.79/MW-day, which was the RPM-based price for the
2011/2012 PJM delivery year, and ordy if the Commiss%on detern.-dnes that the prevailing
RPM price is not sufficient compensation (OEG Ex.102 at 9-10). OEG argues that a capacity
charge of $145_79/MW-day provided a more than suffici.ent return on equity for AEP-Ohio,
as well as fostered retail competition in its service territory (OEG Ex. 102 at 1011). As part
of this recommen.datiozt, OEG urges the Comtr-iission adopt an easni.ngs sta.bilizaiion
mechan.i.sm (ESM) in the form of an annual review to gauge whether AEP--C)hici s eariiirigs

are too high or too low (OEG Ex.102 at 15-21).

(i) Shou3d there be an offsetting ene=credit?

a) AEP-C}l^io

.AEI'-Ohi4 does not re.commenrl that the Ccanima.s.sian adopt an eztergjr credit offset to
the capacity price, givext that PJM inaintai,ns separate markets for capacity and energy

ti . nr,^

(.^^'-'-Oluo Ex. 102 at 13). 1^Ei'-C7l:sio witness Pearce, now-ev^ef-, o
L£^leLs a reeom^:,^:fc.>-a ^..^-f-^t^n. for

how an energy credit should be devised, if the Cmrni.ssigrz determdnes that an energy
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credit is appropriate. Dr. Pearce's template for the cal.culat}.on of energy costs is derived

from the same fornzula rate template disc.'ussed above and approved by FERC (AEP-EJhip

Ex. 102 at 14). The energy credit would be calculated as the difference between the
revenues that the historic load shapes for: CSP and C7P, incZudinng all shopping and, non-
shopping load, vaou7d be valued at using Iocatiorrsal margi:nat pr.xces (I. NLP) that settte in the
PJM day-aiteaci market, less the cost basis of this energy (AEP-OIuo Ex. 102 at Ex, £CDP-l
f.brough. ICD.P-5)_ According to Dr. Pearce, the calculation relies upon a fair and reasonable
proxy for the energy revenues that could have beex-t obtained by CSP and OP by selling
equivalent generation irLto the market (AEP-Ohio Ex..1Q2 at 15). AEI'-C?ltio contends that, if
an energy credit is usod: to partially offset the demand charge, it should reflect actual energy

themargins for 2010 in order to best n^tch the corresponding cost basis for calculating

demand charge. Dr. Pearce recommends that energy ma.rgins from OSS that are properly

attributed to capacity sales to CRES providers should be shared on a 50/50 basis between
AE.P-Uhio and CRES providers (A.EP-C7h3.o Ex. 102 at 18). Additionally, Dr. Pearce
recommends that any energgy credit be capped at 40.percent of the capacity charge that

would be applicable with no energy credit, as a means to ensure that the credit does not
grow so large as to reduce greatly capacity payments from CRES providers in times of high

prices (AEP-Oh.zo Ex.1(l2 at 18}.

b) Staff

As discussed above, Staff recommends that AEP-Qhu&s compensation for its FRR
capacity obligations be based an RPM pricing. Alternatively, viaff proposes a capacity rate
of $146.41f MW-day, which includes an offsetting energy credit and ancillary services
credit. In calculating its proposed energy credit, Staff developed a forecast of total energy
m,atgins for AEP-Ohzo's generating assets, using a dispatch market model known as
A•[3ROIZAxxnp, which is Iicezised by Sfaff`s consultant in this case, Energy Ventures

Analysis, Inc. (EVA), as well as by AEP-Ohia and others (Staff Ex, 101 at 6; Tr- X at 2146,

2149; Tr. XII at 2637),

AEP-ohio contends that Staff's tiack-box znethodology for calculation of the en.ergy
credit is f1awed i-n several ways and produces unxealastic and grossly overstated resu.its.
Specifically, AEP Qkio argczzes that the AURORAxmp model used by Staff witnesses liarter
and Medine is not well-suited for the task of computing an energy credit and that EVA
implemented the model in a flawed xnanner through use of inaccurate and inappropriate
input data iwd assumptions, which overstates gross energy margins for the period of June
2012 through May 2015 by nearly 200 percent (AEP-C3hio Fx.144 at S-25; AEP-Ohio Ex.192
at 21.4). AEP-Ohio notes that, among other lIaws, Staffs proposed energy credit
understates fuel costs fvr coal units, understates the heat rates for gas units, oveista"
market prices (e.g., use of zonal rather than nodal prices, use of forecasted LMP rather than

r '4 ^
i.C

ll.a.v
^..
..aî ^.1^ to the f^'r.ti+na'K^^- ^ t^'u

for'(Nr.^rC1 eTk£'-rgy prices), fails to account Ior tit g-oss ^t^z`g'xit3 asaic ^o ^.. •.,.V>^=t•^•I:}

full requirements contract with WheeZing I'o-wer Company, and fails to accou.nt for the fact
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that the pool agreement Iirnits the gross zn:argins retained by the Compan:y. AEP-Ohio

argues tfaati Company witness AIIen. proposed a number of conservative adjus#me.nfs tfiat
should, at a ma.n.i.mum, be xna.de to Staff`s approach, resulting in an energy credit of

$47-46/MYY-day (A.Ef'-Ohio Ex- 142 at 4-14). AEP-Ohio adds that the documentation of

EVA.`s approach is incomplete, znadequ.ate, az2d catinQt be sufficiently tested or v'alidatedT
tl-te data used in the model and the model itself cazmot be reasonably vexffred; EVA's quality
control measures are defici.ei-it; and the execution of EVA`s analysis coritains significant
errors and has not been perforzxked with requisite care (A.EI'-Ohio Ex. 144 at 13-1$).

Additionally, AEP-Ohio points out that S#aWs proposed energy credit wrongly

incorporates 05 i rnargins not related to capacity sales to CM providers and also fails to

properly reflect the impact of tlhe pool agreement. Specifically, AEP-OhiO canterads that, s£
an energy credit is adopted, it should reflect only the OSS rnargins attributable to energy

that is freed up due to capacity sales to CRES providers. AEP :Oh.io further notes that Staff

inappropriately assumes that 100 percent of the x-naxgins associated with retail sales to SSC7
customers are available to be offset against the cost of capacity sold to CRES providers,
which is inconsistent ivith the terms of the pool agreement, pursuant to which the
-Company s member load ratio share is 40 percent. A.F.P-Ohi.o believes that there is no
reaso ii to include margins associated with retail sales to SSO eustomers in an energy credit

calculation intended to price capacity for .shoppirzg loaci. In acctr.rdance with Mi°. A:lJ.erb`s

recoamr.nextdativrns, AEP-Ohio concludes that, if Staff's proposed energy cred.it is adopted by
the Commission, it should be adjusted to $47.46jMW-day. ,fi.Iternativefy: AEP-Ohio -notes
that IVfr, Al1.en s proposed adjust•inertts (AEP-Obio F-c_ 142 at 14) to Sta.ff'.s energy credit
could be made individuaUy or in combination to the extent that the Commisssrsn agrees
with the basis for each adjustr.neiit. AEP-Ohici adds that Company witness Netson also

offered additional options for an energy credit calculation, with the various methods
converging around $56/MW-day for the eriergy credit (AEP-CJhio Ex, 143 af: 8, 12-13, 17)-
As afinal option, AEP-Obio states that the Commission could direct Staff to calculate an
energy credit that is co-nsisten.t with the forward prices recommended by Staff for use in the
market rate option price comparison test in 11-346, which the Company believes wo-u3.d

reduce Staff's energy credit by approximately $50/MW-day.

c) Tnf ex°venors

pFS argues that .AEP-Ohici s formula rate should include an offset for energy-related
sales or else the Corn:pany.would double recover its capacity costs. kjES notes that an energy
credit is appropriate because AEP-Ohio recovers a portion of its fixed costs through energy-

related sales for resale, and is also necessary to avoid an above-market return on equity for

the Company. (FES Ex.1t33 at 45-46, 49-50.) pES adds that all of AEP-Ohio's OSS revenues
should be included as a credit against capacity costs and that no adjustment should be
rnade to account zor the pool agreen':er:}, gis'en that the pool agreement could have beezi
modified to acccrunt for retdil. shopping, as well as that the Company proposes to recover its
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embedded capar-ity costs both from shoppin,g custom.ers axid off-system energy sales (FES
Ex. 103 at 47; Tr. I at 29-30). At min:inaum, FES believes that AEP-Ohi.o shcpuld account for
its portion of OSS revenues, after pool sharirtg, in its capacity price. (FES Ex. 103 at 98-49.)
ff RPM-based capacity pricing is not required by the Comrni-ssi.on, FF-S recomrn.eitds that

FFS witness I..esser's energy credit, which simply uses AEP-CJ'bio's FERC account

information without adjustments to account for the pool agrreenaent, be adopted. FE5 notes
that Dr. Lesser determined that A.EP-C?.hiooverstated its capacity cnsfs by.$17$.1 milIion by

failzng to include an. offset for energy sales.

UCC notes that it would be uxjust and unreasonable for A.kP-OMo to be perrnitted to
recover any of its embedded generation costs from customers, parti.cularly wifiliouf any
offset for energy sAes. OCC argues that, if the Coxrunission adopts a cost-based capacity

pri.cing mecfta7tiszn, an energy credit that accounts for profits from OSS is warranted to
ensure that AEP-Ohio does not recover embedded capacity costs frorn CRES proviciers, as
well as recover some of those same costs from off-system energy sales, resulting in doub3.e

recovery.
(ii) Does die Compaz^y's r^rovosed coStabased caj^acxtYpriczn^

xnecharusrn corestitute a request far recovery of stran.ded

generation Ln Zvestment?

a) Intercrenors

FES argues that SB 3 required that all generation plant investment occurring after
January 1, 2001, be recovexed solely in the market. FES notes that AEP-Ohio admits, in its
recently filed corporate separation plan,g that it can no longer recover stranded costs, as the
tz'arisition period for recovery of such costs is long over. pES adds that AEP--Oh%o witness
Pearce failed to exclude stranded costs from lzys calculation of capacity costs. FES points out
that, pursuan.t to the stipulation approved by the Cornxnission in AEI'-0hi.o's electric
trarisition plan (ETP) case, the Company waived recovery of its stranded geueration costs

and, in any event, tbrough depreciation accruals, has already fully recovered six.ch'costs.
FPS also notes that Dr. Pearce's calculation inappropriately includes costs for generation
plant investments made after Decern.ber 31, 2000, and also seeks to recover the costs of
assets that wzll no loriger be owned by the Company as of January 1, 2014, but will. rather be

owned by AEP Generation Resouz'ces.

IEU-dluo agrees with. FES that AEP-Ohio agreed to forgo any claim for stranded
gen.erati.on costs, which bars the Cornpany's untimely clazm to generation plant-related
transitioxx revenues. IEf.3-01iiQ contends that AEP-C3hio seeks to impose what IEU-Ohio
considers to be a lost revenu.e ck-arge on CRES suppliers serving shopping customers.

g Iax the Mattex of the Application of C7tzio Pawer Company for Apprancct of ,E'uii i.egal Cat-prrrafe Separation »..d

Amendxnent to its ( orporate Separation Plan, Case No. 121126-ELUNC.
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Citing Sectiorss 4928.141, 4928.38, mid 492$.40, Revised Code, as weiS as AEP-Ohio's
agreement to forgo recovery of generation transition revenues in its ETP case (Tr. I at 49-50;
FES Ex. 106; FES Ex. 107), OMA and OHA likewise contend t.hat. C>luo law pz°ohibits the
Commission from establishing a state compensati.on mechanisria. that -wou3d xa:thorize the

receipt of transition zevenues or aaly
, equiValent revcnues by AEP-Ohio as a means to

recover zts above^.market capacity costs.

Kroger argues that AEP-Ohio, through its requested compensation for its F1:tR
capacity obligations, seeks recovery of sfra,nded generation trarrsition. costs in this case.
Kroger contends that such costs must be recovered in the market and that AEP-Ohio sh.ffutd
not be,permi-tted to renege on the stipulation in the ETP case. Domisiion Retail rd,,e.wise
argues fth:a.t AEP-Ohio should not be permitted to violate the ternls of the ETP stipulation
and recover stranded above-market generaiion investment costs after the statutory period
for such recovery has expire(L Dominion Retail beelieves that AEP-Ohio is effectively
seeking a second transition plan in this case. IGS adds that the law is rhea.rnixzgless if utilifies
may continue to require all ciistom:ers to pay embedded generation costs after the transition
period has ended and that approval of A:EP--Ohici s proposed capacity pricing mechanism
wo=.dd be contrary to the statu.tory requireznen:f.s found in Sections 4928.38,.4928.39, azid

4928.40, Revised Code.

b) . ÂEPo

AEP-Ohio xesponds that neither the provisions of SB 3 nor the ^^T stipulation are
applicable to this case. A:EP-Ohio notes that the purpose of this proceeding is to establish a
wholesale capacity pricing mechanism based on the Company's embedded capacity costs,
as opposed to the retail generation transition charges autltarized by Section 4928.40,
Revised Code, which is what the Company ag-ceed to forgo during the xnariCel development
period as part of the ETP stipulation. A.EP--rJhia asserts that the issue of whether the
Company could recover stranded a§set value from retail customers under SB 3 is a separate

mat4er fr4rn establ^:ishing awholesaie price that permits the Company's competitors to use
that same capacity. AEP-Ohio adds that a conclusion that SB 3 precludes the Compan.y
from recovering its capacity costs through a wholesale rate would conflict 3 vith the RAA

and be preempted under the PPA..

(iii) Should QI:Gs alternate pxopos be adc^ted7

a} OE+G

OEG recommends that AEI.'-t7hio's capacity prici.ng mechanism should be based on
RPM prices. As an alternative recommendatiori, if the Commission determines that AEP-
Ohio's capacity pricing should be fi.igher than the prevailing RPM price, 0EG suggests that
the capacity price should be no kigher than $145.73f NfW-d:ay, w-:hxch was i'ize itP TIvi-based.
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price for the 2011/2012 PJM delivery year. OEG belie-ves that such price has proven
effective in providing a more than su#^ficient returrt on equity for A.EP--Uhzo, while still
fostering retail cornpetition in the Company's service territory. (OEG Ex. 102 at 10-11).
Additionally,. OEG witness Kollen recommends that the Commission adopt an F,SM to
ensure that AEP-Ohio`s earrfzngs are neither too high nor too low and instead are
maintained within a Commission-determined zone of reasonableness. OEG bebeues that
such an approach is appropriate, given the significant uncertainty regarding both the
proper compensation for AEP-Ohio's FRR capacity obligations and the impact of various
charges on the Cor..npany's eaxnirr,gs. In particular, Mr. Kollen suggests that an earnings
bandwidth be established, with a lower threshold return on equity of seven percent and an
upper threshold return on equity of 11 percent. If AEP-Ohio's earnuigs fall below the lower
threshold of seven percent, then the Company would be allowed to izi.crease its rates
throizglY a nonbypassable ESM charge sufficient to increase its earnings to the seven, percent
level. If earnings exceed the upper threshold of 11 percent, there AEP- Ohio would return
the excess eamings to customers through a nonbypassable FSM credit If AEP-fJhio`s
earnings are within the earnings bandwidth, there would be no rate changes other than
those that operate to recover defined costs such as through the fuel adjus#'nent clause.

Fiml1y, A3r. Kolien riotes that the Commission would have the discrefi.on to make
arriodxfications as circumstances warrant. (OEG. Ex. 102 at 15-21.) OEG believes that its
recommended lower threshold is reasonable as confirmed by the recent actual earned
retrtirns of the AEP East affiliates, which averaged b.$ percent in 2010 a.n.d. 7.8 percent in 2011
(OEG Ex. 102 at 13). Additioanally, AEP-Ohia's adju-sted return in 2011 was 11.42 percent,

just above its suggested upper threshold (OEG E,.^r.1iJ2 at Ex. LK-3). Mr. ICo3.len explained

that AEP-Dhiei s earned return on equity would be computed in the same tnanner as under
the significantly excessive earnings test (SEET) of Section 4928.143(F), Revised Code,
although he believes that OSS mar" should be included in the computation to be
consi.stent with certain other pairties recommended approach of acccturiting for energy
margins in the calculation of a cost-based capacity pari.ce (OEG Ex. 102 at 10, 15,18; Tr. VI at

1290)

b) AEP-9 hia

AEP-Ohio urges the Com.rn.issian to reject OL-G's alternate proposal. AEP-Ohio notes
that the upper threshold of 11 percent is signxfficantly lower than any SEET thresh.old

previously applied to the Corripar ►y and tI.zat the proposal would essentzally render the

statutory SEET obsolete. According to AEP-Qhio, the Commission is without jurisdiction to

impose another, more stringent, excessive earnings test on the Company. AEP-9hio also
argues that OEG's p7oposal would preclude the Company frorn exercising its right under
Section. D.$ of Schedule 8.1 of the RAA to establish a cost-based compensation method.
AEP-Ohio believes that Mr. Koilen.'s excessive ea-rnings test would offer no material
protectioat to the Company from undercnznpensataon of its costs incurred to furzlish:
capacity to CRES providers, and that the test would be difficult to adrninister, cause

000000076



10-2929-EL-UNC -33--

Frolar.iged litigation on an annual basis, and create substantial Yxncertainty for the Company

and customers,

d. Cozic7u sion

As discussed above, the Commission believes that AEP-Qhio's capacity costs, rat:fter

than RPM-based pricirig, should form the basis of the state.cornpen.safiion mecb:andsm

established in this proceeding. Upon review of the corisidexaiale evidence in this

proceeding, we find that the record supports compensation of $188.88/ MW-day as an
appropriate charge to enable AEP-Obio to recover its capacity costs for its. FRR obligations

from CRES providers. We also find that, as a means to encourage the further development

of retai.i. :;:corripetiiai.on in A.EP- Uhio's service te.rrito7ry, the Company should modify its
accounting procedures to defer the difierence between the adjusted RPM rate crarrently in

effect and AEP-C?hiti's incurred capacity costs, to the extent that suci-i costs do not exceed
the capacity cliarge approved today. We believe that this approach successfully balances

the Commission's objectives and the irttearests of the man-y parties to this proceedingg.

. The record reflects a range in AE't'-Ohxo's cost of capacity from a low of $78.53lMVil--
day, put forth by FES, to the Company's high of $355,72./Ivl:W-day, as a merged entity, with
Staff and OEG offexing recommendations mcsre in the middle of the range (AEP-C?hio Ex.

102 at 21; FES Ex. 103 at 55; Staff Ex. 105 at Ex. F,SI1!I--4; OEG Ex. 1,02 at 10-11}. The

Comnnisslon finds that Staff's deterrrtin.atiozt of ,A.EI'-C1hiQ`s capacity costs is reasonable,
supported by the evidence of record, and should be adopted as modified in this order.

Initially, we note that no paxty other than AEP-Ohio appears to seriously chailenge Sta€f's
recommended cost-based capacity pricing mechanasm in this case_ Additionally, we do not

bel.ieve that AEP-Ohio has demonstrated that its proposed charge of $355.72/MW-day faIls

within the zone of reasonableness, nor do we believe that FES' proposed charge of

$78.53JMW :ciay would result gn reasonable compensation for the Company's FRR capacity

obligations.

The Commission believes that the approach: used by Staff is an appropriate method
for detezzauxung AEP-Oh-io's capacity costs. In deriving its recommended charge, Staff

followed zts traditional process of Trtak^g reasonable adjustments to AEP-C3hio's propased
capacity pricing mechanism, which is based on tf ►e capacity portion of a forriuta rate
template approved by FERC for one of the Company's affiliates and was modified by the
Company for use in f:hi:s case with data from its FERC JEorixz.1 (Staff Ex. 103 at 10-12; AF.P-
Dlii.o Ex. 102 at S, 9). As AEP-C7kuo notes, PEKC-approved formula rates are routinely uused
by the Com.pany-`s affiliates in other states (AEI'-C3hso Ex. 102 at 8; Tr. TI at 253)_ Given that
compensation for AEEP-C7hio's ERR. capacity obligations from CRES providers is wholesale
in nature, we find that AEP-Ohio's formula rate template is an appropriate starting point for
determination of its capacity costs. From that starting point, Staff made a number of
reasonable adjustznents to AFP-Ohio s proposal in order to be consistent with the
Corzunission's ratezna.king practices. Staff further adjusted .AEP-C}ffio`s proposed capacity
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pricirtg to account for max•gins fram off-system energy sales and ancillary receipts (Staff Ez.
-fset for energyy-relat.ed sales is101 at 4). We agree with Staff, FES, and OCC that an of

necessary to ensu.re that AET'--Obio does not over recover its capacity costs through recovery
of its embedded costs as well as OSS margins (FES Ex. 103 at 45-46).

A.EI? Ohio takes issue with the adiustmen.is made by Staff witness Smith as well as
with EVA's calculation of the energy credit. The Cbmn-iss%axz befieves that the adjustnzents
to AE11'-M.i.cs's proposed capacity pricizig zn.echanasm that were made by Staff witness Suu:th
are, for the most- part, reasonable and con.sisteznt with our. ratemaking. practices in Ohio.
With regard to AEP-OIuo's prepaid pension asset, however, we agree with the Company
thafi iV1r. Snnith's exclusion of this item was inconsistent with Staff's reconinendation in the

Compar^.̂ y's recent distribution rate case (AEP-Ohio Ex. 129A.; AEP-Ohio Ex. 129B), as well
as with our treatrnent of pension expense in other proceedings.10 We see no reason to vary
.our practice in the present case and, therefore, find that AEP--Ohxo's prepaid pensior. asset
shnuld not have been excluded. The result of our adjustment increases Staffs
recornxnendation by $3,20f NW-day (AEP-Ohio Ex. 142 at 16, Ex. WAA-P.7), Sizni:tariy, with
respect to A.EP-Ohio's severance prograrn costs, we find that Mr. Srnith's exclusiorz of such
costs was inconsistent with their treatment in the Company's distribution rate case.

" Arnortization of the severance program costs over a three-year period increases Staff's
reccirrnlentfatzon by $4.07/MW-day. (A.EP-Mo Bx. 142 at 16-17.) Further, upon
consideration of the arguments with respect to the appropriate return on equity, we find
that AEP-Ohio's recommendation of 11.15 percent is reasonable and should '>e adopted. As
AEP•C?h:io notes, Staff's recommended retvrn on equity was solely based on the negotiated
return on equity in the Company's distribution rate case (Staff Ex. 103 at 12-13), which has
no precedential effect pursuant to the express ternxs of 'the stipulation adopted by the
CazY7.ussion in that case. Our adoption of a return on equity of 11.15 percent increases
Si.aff`s recommendation by $10.09/1V1W•day (AEP--C)hio Ex. 142 at X%). We also agree with
AEP-Ohio that certain energy costs were trapped in Staff`s calculation of its recommended
capacity charge, in that Staff witness Smith regarded such costs as energy related and thus
excluded them from his calculations, while EVA. disregarded them in its deterzrrination of

the energy credit Accordingly, we find that Staff's recornmendation should be increased by

$20.11 J IviW-day to account for these trapped costs. (AEP-{5hio Ex. 143 at 5--6.)

Additivnally, the Corsusdssion finds, on the whole, that Staff's recozrunended energy
credit, as put forth by EVA, is reasouable. AEP-t3bao raises a num.bex of arguments as to

why Staff's energy credit, as cal.calated by EVA, should not be adopted by the Cozxuuissia.n.
In essence, AL-P-(3hio fundamentally disagF'ees with the methodology used by EVA.
A.Ithough we find that EVA's methodology should be adopted, we agree with AEl'-0hio

7.0 see, e.g., Irz the Matter of Ehe Application of Ohio Edison Cr3mpany, Tize C7PVe?and Elec£rzc £iluminating Company,

and ine ioiEaa F-aison Lompuny jUr Authority :o d,ur^ase Daits fur tn^u^ar! SPrai^, .^!?nda,j Certain

Accoura£tng Practices, and for 7'ur%ff ApprovaPs, Case No. 07-551-ELa .AIR, ct a1., Op%nzoxt and Order gnnuary

21, 2009), at 15.
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that E'VA's calculation shotty.ld have accQunted for the CoMpany's full xequiremc:nts
obligation to serve Wheeling Power Campan.y, a poin.t that St^ff did not dispute in its brie€s.
As AEP-O:Elo wztczess Allen testified, the Company's sales to lhTheelixi.g Power Company
reduce the quant3iy of generation available for OSS and thus should have been reflected in
EVXs calculation of OSS znargiiis. (AEP-Ohio Ex. 142 at 10-11, Ex. WAA-R5). The resFAt of
this adjtxsi:rn:ent reduces Staff's recommended energy credit by $5/MW-day (AEP-ohio ;f;x.

14.2 at 11, Ex. WAA-R5) to $147_4-1,tMW-day. The ove.rafI effect of this adjustment, in

combination with the adjustments for A:EP-Oh.io`s prepaid pension asset, severance
prograsn costs, return on equity, and trapped costs, results in a capacity charge of

$188.88/IvFW-day_

^e note that a charge of $188.88,/MW-day is fairly in Iine with Of1G's alfernate

recomrneTidation that the capacity charge zaot exceed $145.79JIv[W-dayf which was the
adjusted RPM rafe in effect in the prior PJM delivery year that recently concluded (OEG Ex.
102 at 1€7-11). The close proxixruty af our app-roved charge with OEG's recoxnrnendatzon. is
further confirmation that the approved charge falls vrithi.xY the zone of reasonableness.

Addi.tionaUy, as OEG notes, a c1.large of $145.79/MW-day afforded AEI'-CJhio an adequate

returrt on equity. In 2011, AEP-Ohio earned a per books, unadjusted return of 10.2:1 percent,
or :an adjusted rettu:n of 11.42 percent after adjustments for plant impairment expense and
certain non-recurring revenue (OEG Ex.1C}2 at 11r Ex. LK-3). At the same time, the capacity
charge was not so high as to hinder retail corn.petition in A.EP-0hio's service territory. -hn
the first quarter of 2011, the E1'M price was $220.96/IVTtV-day and only 7.1 percent of AEP-
Ohio's total load had swntched to a CRES pfovi:der. However, by the end of the year, with a
lower RPM price of $145.79/MW- day in effect, shopping had sigryificantIy increased in
AEP-Ohio's service territory, with 19.1.0 percent of the Company's total load having elected
to shop (sp+ecificalIy, 5.53 percerit of the residential class, 33,88 percent of the commercial

class, and 18.26 percent of the irzdusta-ial class). (OEG Ex. 102 at 11.) We expect that the
approved cornpensaiion of $188.88;/MW-day for AEP-Ohio's FJ[ZR capacity obli.gation,s wB.T
liwkewise ensure that the Company earns an appropriate return on eqvity, as well as enable
the further development of competition in the Company's service territory.

Although AEP-Ohio criticizes Staff's' proposed capacity pricing mechandsm for
various reasons, the Com.r.nission find.s that none of these arguments has merit. First, as a
general rnatter, AEP-Ohio argues that Staff failed to foLiow FERC practices and precedent.
We agree with Staff that FERC has different requirements for items such as CWC and CSVIP

than are fauxxd in Ohio. As Staff notes, the outcome of this case should not be dictated by
FERC practices or precedent but should i:nstead be consistent with Ohio ratemalcing
principles. Although FERC practices and precedent may be infornnzalive in some instances,
the Commission is bou.nnd by O1hio law in establishing an appropriate state compensation
rnechanisirn. In response to AEI'-Ol-uo's specific argument regarding the excl.i-isron of CWIP,
Staff explahn?d that Sechon 4909.15(A)(1), Revised Codes, requires that construction projects
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must be at least 75 percent complete %n order to qualify for a C'WiE allowance and that AEP-
Ohio fafled to dexnorrstrate compliance with fl-ds requirement.

As previously mentioned above, fiEYOhio raises numerous con.cems regarding

Staff's proposed energy cred%t a:nd offered the rebuttal testimony of Company witness

Meehan in an effort to critique EVA`s testixxtony. Upon review of all. of the testimony, the
Comn.^rission finds that it is dear that the dispute between AEP-Oluo and Staff amounts to a
fundamental difference in methodology iin everything from the calculation of gross energy
margins to accounting for aperation. of the pool.agreemerit. AEI'-Ohio claims that Staff's
inputs to the AT,JR.ORAxzn:p model result in an overstated energy credit, white Sta.ff argues
that the Company's exiergy credit is far too low, Essentially, AEL'-Ohio and Staff have
ssn-Lply offered two quite different approaches in their attempt to forecast market prices for
energy. The Commission concludes that AEP-Ohio has not shown that the process used by
Staff was exroneous or unreasonable. We further find that the approach put forth by EVA is
a proper. .rzean,s of determ.ixzing the energy credit and produces an energy credit that wi3I
ensure that AEP-Ohio does not over recover its capacity costs.

Accordiztgly, we adopt Staff s proposed energy credi.t, as xncadified above to account

for 1^.E,P-C.?hio`s full require^.ents contract with Wh.c-^eling Power Company, ax^d find that a

capacity charge of $18$.88;FMW-d.ay. is just, reasonable, and should be adopted. The

Commission agrees with. AEP-Ohio that the compez►satican received frorn CRES providers

for the Connpan.y`s FRR capacity obligations shoiild reasonably arzd fairly compensate the
Company and should not si,gnificant3.y uilderznine the Ceompan.yrs ability to earn an
adequate return on its inve.stznent. The C'.ozwn.ission believes t€-tat, by adopting a cost-based
state compensation mechanism for AEP-Ohio, with a capacity charge of $18$.8$/M'W-day,
7n coajvn.cfion with the authorized deferral of the Company's incurred capacity costs, to the
extent that the total incurred capacity costs do not: exceed $18$.8$/NtW-day not recovered
from CRES provider billings reflecting the adjusted RPM-based price, we have
accomplished those objectives, while also protecting the interests of alrt sfalceholdo.rs.

PTNDINGS O:P FACT AND CONC:LUSTONS OE LAW:

(1) AEP-Ohio is a public utility as defined in Section 4905.02,

Revised Code, and, as such, is subject to the jurisdiction of this

C:.ommission.

(2) On Novernbex 1, 2010, AEPSC, on behalf of AEf'-Ohio, filed an
applicafion uvith FERC in FERC Docket No. ERII-1995, and on
November 24, 2010, refil.ed its applicatY.on, at the direction of
FERC, in FERC Docket No< ER11-2183. The application
proposeci. to change the basis for compensation for capacity costs

to a cost-base
d _ Y . = and ..-.t!1

-.-
Vj.r

.+
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templates under which AEP-Ohio would calcalate its capacity
costs under Section D.8 of Schedule 8.1 of the RAA.

(3) By entry issued on December 8, 2010, the Commission initiated
an investigation in the present case to determine the impact of
AEP-Ohio`s proposed change to it-s capacity charge.

(4) The following parties were ffanted intervention in thYs
proceeduiiu^.g: OEG, ZEtJ-0I-do, C7CC, C?PAE, OMA, OHA, Direct
Energy, Constellation, FFS, Duke, Exelon, IGS, RESA, 5chaols,
OFBF, Kroger, NFIB, Doziunion Retail, AICUO, Grove City, and
oCTvic

(5) On September 7, 2011, the ESP 2 Stipulation was filed by AEP-
Ohio, Staff, and other parties to resolve tfie issues raised in the
consolidated cases, including the present casee

(£) On December 14, 2011, the Cozxnussion. adopted the ESP 2
Stipulation with modifications.

-37-

.(7) By entry on rehearing issued on Febra..ary 23, 2012, the
C^'ommis;s.i.csn revoked its prior approval of the ',SP 2 Stipulation,
finding that the signatory parties had not met their burden of
dezrtonstrating that the stipu.latfcsrs, as a package, benefits
ratepayers and the public interest.

(8) By entry issued on March 7, 2012, the Commzssioxi approved,
-47ith modifications, AEP--Ohio's proposed interzizt capacity
pricirtg mecllanisrn,.

(9) A prehearing conference cccu,rred on. Apri111, 2012.

(10) A hearing cornm:en.ced on April 17, 2012, and concluded on May
15, 2012. .AEP-Ohio offered the direct testianony of five
witnesses and the rebuttal testimony of three witnesses.
Addi.tionally, 17 witnesses testified on behalf of various
intervenors and three witnesses testified on behalf of Staff.

(11) €iiitiat bziefs and reply briefs were filed on May 23, 2012, and
May 30, 2012, respectively.

(12) $y entry assu.ed on May 30, 2012, the Commission approved an
extension of APP-Olici'c ?T?tey'?rn capacity DTiCiIt:g 7CT1,echaTU3SSL

through July 2, 2012.
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(13) The Corxn-ussion has jurisdict-ion in this matter pursuan:t to
Sections 4905.44, 4305.05, and 4905.06, Revised Code.

(14) The state compensation mechanism for AEPYQ:Fuo, aS , set forth
herein, is just and reasonable and should be adopted,

0RDE^:

It is, therefore,

ORDERED, That XEU-0hio's motion to disnliss this ease be denied. It is, farther,

ORDERED, That the motion for perrrtission to appe.ar pto tuzc oice instartter filed by

Derek Shaffer be granted.. It is, further,

C7RDER.ED, That the state compensation rnechanisrn for A,,,EP-Ohio be adQpted as stt

forth herein. it is, further,

ORDERED, That AEP-Ohio be authorized to defer its incurred capacity costs not
recovered from CRES provider billings to the extent the total incurred capacity costs do not

exceed $1$8.88/ MW-day. It is, further,

C2RDEREt), That the inferim capacity prici-ng nteehanism approved on Mareh 7, 2012,

and extended on May 30, 2012, shall remain in place un.t"il the earlier of Augrast 8, 2012, or

such time as the Comyrzission issues its opinion and order in 't1.-346, at wfii:ch point the state
com.pensation mechanism approved herein slaU be incorporated u.-ito the rates to be

eff-ective pursuant to that order. It isf further,

ORDERED, That n.othing zrt tliir, opixuon and order sha11 be binding upon thi.s
Corninission in any future prtceedtz-ig or investigation involving the justness or

reasonableness of any rate, cbar$e, rule, or regu.lati.on. It is, further,
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ORDER.ED, That a copy of this opinion and order be served upon aU parties of record

in this case.

'tHE PUBLig UnuTpSJAN£hUSSiON or, OHJf7

Steven D. Lesser

Cheryl L. Roberto

SJP/GNS/sc

Entered in ttie Journal

-- ^F (̂►̂ ,_̂_( •.^^- ^

Kaz^y F. McNeal

Secreta.ry

Ttidd er, CI1a.irn^

Andre T. Por-ter

Lynr^ aby
^
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BEFORE

THE PUBLIC LT.ILTTIF S COMtMJSSlON OF 0HIO

}In the Matter of the Comrn.ission Review of

the Capacity Charges of Ohio Power ) Case I`To. 10-2929-EL-UNC
Company and Colu..'nhus Southe•rn, Power )

Company. ^

CONCIJRIZING OPTNi
OF COIvtMlSSI0NER5 A I^F1RE 1'. PORTER AP^D L^hTN SLAI3Y

The majority opinion and order balances -the interests of consumers, suppliers, and
AEP-Olu6. It provides certainty for corsusizers an.d suppliers by resolving questioxes about
wltei-her there will be a competitive elec#ri.city market in fhe A:EP-Ohio territory,

spetifical.ly, and across this state, generally. It does so by establishing a state compensation

mechanism pursuant to w.hi:ch competitive retai.l electric .5uppliers have access to RPM-
based market capacity pricing, which wffl encourage compeiitxon aYnorig those suppliers,
resulting in the benefit to consumers of the lowest and best possible electric generation rates

in the AEP-Ohio territory.

Ivioreciv er, it recognizes the important fur7.ction and commitment of AEP-Ohio as a
fixed resource requirement entity having dedicated capadty to serve consumers in its
service territory. However, these resvurces are not without cost. Accordingly, the ordex
allows AEP-Ohio to receive its actual costs of providing the capacity through the defeTraax
mechanism described therein, which we have detenruned, after tharough consideration of
the rec_oxd in this proceeding, to be $1$8.88 fMJV day. This result is a fair balance of all
itgfier-ests because rather than subjectiing AEP-Ohio to RPM capacity rates that were derived
fxom a market process in which AEP-Ohi.o did not participate, the order allows A.EP-Ohio
to recover the costs of the agreement to which it was a partzcipan.t--ded%catirtg its capacity
to serve consumers in its service territory. Our opi.rdon of this result, in this case, should not

be misunderstood as it relates to RPlvi; by joining the mjoriiy opinion, w^ do not, in any way,

agree to any descrip tzorr of RPM-based capaci:fy ra#es as being unjust or anreasonable.

FirWly, while we prefer to have the state compensation mechanism effective as of
todav, we join with the majority in setting the effective date of August $, 2012, or to coincide
with our as-yet ur.issued cipznion and order in Docket No. 11-346-1EL-SSO, whichever is
earlier. In an attempt to balance the deferral authorization created in this proceeding and
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the anticipated rnech.a.ni.sm to be considered as part of Docket No. 7:1-346-EL -SSU to
acnix3istex the. deferral, we agree tl-ot it is equitable to tie the decision being made in this
order to that in 1I-346-Et-SSO. However, we caution that the balance is ondy achieved
within an expeditious resolution of the 11-346-EL-S St1 docket by August 8, 2012.

/^.^

AndrefPartear

ATP/LSf.sc

Entered in the Joumal:

JUL I P 2 2012

_ Barcy F. McNeal
Secretary
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BEFORE

TBE PUBLIC tTTTI..I'TIES CONINlIS:S1ON OF 0HiO

h-i the Matter of the Ccswxnassion Review of )
the Capacity Charges of Ohio Power } Case ll,Io.10-2929-EL--UNC.
Company and Columbus 5outh.errz Power ^

^Company.

CONL-̂ [J12RfNG AND DISSENTING OPINION
OF CGfMMLS.StONER Cf-MRYL L. ROBERTO

I join my colleagues in iipda.ting the state cornFensation method for the Fixed
ResoTxrce RequirezneRt from that originally adopted implicitly in AEP-Ohio's first .S.i' case,
Case N. 08-917-E,L-SSC7, et at., and explicitly in this matter to a cost-based rate of

$I88.881?vWrday.

I depart from the majority, however, in the analysis of the nai-tzre of the Fixed
Resource Requ-irezz-ient and, as a result, the basis for the Commission's authority to update
the state compensation method for the Fixed Resource RequiremeTit.

Additi_az-ial.ly, I dissent from those porflons of the majority opinion creating a deferral
of a portion of the authorized cost<based Fixed Resource Requzreinerxt rate adopted today.

What is a Fixed Resource Rectuirement?

In order to assure that the trazuxmission system is reliable, PJM requires any one who
wishes to t.ransmit electricity over the system to their custorxters1 to provide reliabilxty
assizranee thafi they have the whexewithal. - or capacity - to use the transmission system
withaufi crashing it or otherwise destabilizing it for everyone else.2 The protacols for
making this demonstration are contained in the Reliability Assurance Agreement. Each
transmission systern- user must show that -t-hey possess Capacity Resources sufficient to
meet their own needs plus a margin for safety. These Ca.paeiiy Resources may include a
combin:atiortof generation facilzties, demand resources, energy efficiency, and Interru.ptible

These transmission users are knovrrt as a`I.oad Seervizcg Entity" or „LSE - I.SE sTiaU mean any entity (or
the duly designated agent of such an entity), including a load aggregator or power maricetar, (i) serving
end-users wiYbun the Pjivl lZegion, and (ii) that has been granted the authority or has an obligation

pursuant to state or local law, regulatiora or ftanchise to sell electric energy to end-users located withu.xx the

PJM Region. ReIutbfiety .13-ssurmzce Agreement Among Load Serc3zmg Entities in the PfI4 Regian, PJM

Interconnecf%on, L.L._C., Rate Sched.iaTe FERC No. 44 (effective dafe May 29, 201?) (hereinafter Reliability
A__•-- Jt^.^....`.".

accuxczc
`1
),-t^as5,t1'aIc^ ri^L xs utf^ ,̀i

'I.,..^.

2 Section rj. Capacity R.eSOIITCC CoIItmimertt PJM Open Access Tt3i3SC3136siOT9 Tariff (effective date ji7]1e S

2012), at 7395-244.3.
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Load for ReLiability.3 Capacity Resources may even include a txansxnission upgrade.4 The
Fixed Resource Recfuirement is nothixtg more than an enforceable agreement that for a fin.ite
period one transmission user tivil): dexn.onstrate on behalf of other transmission -use3rs ^^^ .^
a specified territory i:hat sufficient Capacity Resources exist to meet all of their respective
reliability needs. During this period, the t.ransmissi.cixz iz.ser offering to provide the Fixed
Resource Requirernent is the sole authorized meaz:s by wl.xich a trassmzssiort use.r who opts
to use this service may demonstrate the adequacy of their Capacity Resources.5 Thi.s
demonsixati.on is ernbodied in a Fixed iZesoj,7rce Requirement Capacity Plan that describes a
po.rffulio of the generation, demand resources, energy efficiency, Interruptible Load for

R.eliab3.lity, and transmissioxz upgrades it plarus to use to xneet the Capacity 'Resouxce
requ'ireirtents for the territory fi The Ohio Supreme Court has noted that regi.c,n.al
transnussion organizations, such as PJM, provide trarssmissicrn services through FERC
approved rates and tariffs.7 Thus, the Fixed. Resource Requ7rement is a comrzuim.exit to
provide a transznission service pursuant to the tariffs f-fled by I'JM. with FERC.

As established in thi•`s rnat-ter, AEP,-Ohio has cornmitted to provide the Fixed
Resoource Requirement for aII transmission users offering electricity for sale to retail
custozz-iers within ttie footprint of its systerrr. No other entity may provide this service
durmg the term of the current AEP-Ohio Fixed Resource Requirement Capacity Plan.

Commission Au#hori to Establish State Cozr^geiisation. Method
for the Fzxed Resourr,e Re^uirement ^ervxce

<:::hapter 4928, Revised Code, defines "retail electric serv.ice" to meart any service
in.volved in the supply or arranging for the supply of electricity to ultimate consumers in
this state, from the point of generation to the point of consuxnption. For purposes of
Cl-apfier 4928, Revised Code, retail electric service inch:.des, among other tfungs,
tT'c7T1s1TiiSsXo11 service.8 As discussed, supra, AEP-Ohio is the sole provider of the Fixed

R£SbTirce ReqLITxeI:Ci.erlt service for other trc'3.nsn)1ss1oI'1. users operating WIffiiil its footprint

Zantil the expiration of its obligation on June 1, 2015. As such, th..zs service is a
,•noncorn.pe€iti.ve retail electric service" pursuant to Sectioz^s 4928.01(.A)(21) and 4928.03,
Revised Code. This Co2xtn.ussxort is empowered to set rates for nox,.conipetttive retail electric
services_ Whfle PJIv1 cotx2 d ceartaira.ly propose a tariff for FERC adoption darect"tng PJM to

3 Reliabflity Assurance Agreesnent, 5chedule 6, Procedures for I]emand Resources, n.ita and Energy

Effic.ien.cy.

4 Reliability Assurance Agreern;ent Sclaedule 8s1, Section D.6.

-5 Reiiability Assurance Agreemen.tr Section 1.29 defines the Fixed Resource Requixemen.t CapacitSr Plan to
mean a Iong term plan for the coznznitment of Capacity Resources ta satisfy the capad€y obligations of a
Party that has elected the FRR Alt:ematave, as more fully set forth in Schedule 8.1 to tMs AgreemenL

6 i:c'wwuran4e A^'ee-mw!, Secdo^ ?.?; Fixed Resourr_e Requirement Alternative.

7 Oko Cbnsurners' CotcfzseI v. PL7CO,117. Ohio St3d.384, 856 N.E,2d 940 (2006).

8 Section 4928.01(A)(27), Revised Code_
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establish a cozixpensation method for Fixed Resource Requireznent service, it has opted not
to do so in favor of a state compensation method when a state chooses to establish one.
iN`hen this Comunission chooses to establish a state compensation method for a
noncompetitive retail electric service, the adopted rate m-ust be just and reasonable baseri
upon frad;.tian.al cost-of-service principles.

This Corr.fnnisssion previously established a state compensation method for AEP-

Ohio's Fixed Resource Rc.̂ quirernent service -kvithin A.EP-Ohza`s ixdtial ESP. AE.P-Ohxo
received com:pensaijon for its Fixed ResouxEe Requirement service th.rough both the
provider of last resort charges to certain retail shopping cizstozriers and a capacity charge
levied on competitive retail provid:ers that was established by the tfaree: year capacity
auction corlducted by PJK9 Sznce the Conuxussion adopted this corn.pensatioil method, the

OJhio Supreme Coairt reversed the authorized provider of last resort charges,10 and the
auction value of the capacitl charges has fallen precipitously, as has the relative proportion

of shoppers to non-shoppers.

I agree with the majority that the Carztmission is empowered pursuant to its general
supervisory authority found in Sections 4905.04, 4905.05, and 4905:06, Revised Code to
establish an appropriate rate for the Fixed Resouxce Requirement service. I also agree that

pursuant to regulatory authority under Chapter 4905, Revised Code, as welk as Chaptex
4909, Revised Code a cost-based compensation method is necessary and appropriate.
Additionally, I find that because the Fixed Resource Requirement is a noncompetitive refail
electric servzce, the Commission mu.st establi-sh the appropriate :zate based upon traditional
cost of service pri:nciples. Einallyf I find specific aiithority wikhin Section 4909.13, Revised
Code, for a process by which the Comzrtssslon may car.ise further hearings and
investigafieans and may exaznzne into aIi matters which may change, modify, or affect any
finding of fact previously m.ade. Given the change in circurnstances since tlxe Cornmissian
adopted the initial state compensation for AEP-C7hio`s Fixed Resource Requirement service,
it is appropriate for the Coarunission: to revisit and adjust that rate to reflect current

c;ir°cts.rnstances as we have today.

"Deferral"

In prior cases, this Comnn.ission has levied a.rate or tariff on a group of customers but

deferred collection of revenues due from that group untl a l.ater date. In tlus instance, the

rzyajority proposes to establish a rate for the Fixed Resource Requirement service provided

9 In the Matter nf the fi.ppPicatims of Columines SQuthern Power Crmtparayfar Approval of an t1ectric ,Secur.iy Plrxza;

an Amendmen.t to its Corporate Separatl:on Plan; and the Sale or Tronsfer of Certain Generating .Assets, Case No.

W-917-EL-SSO, et at-, Upinion and: C?rder (March.18, 2009}, Ent*y on 12ehearizig (July 23, 2flt7g); rn the NTatfer

of the Coiarnrtr"ssiox RLvkw of t;;e Qzpadhj GTm-ges of Ct„^, P^xr- Company and C.oturnbars Southern I'or.uer

Correptmy, Case No. I0-2929-EL.-UNC, Entry (f?ecexm.ber 8, 2010).

10 In re Application ofColumbus S_ Power Co., 128 O-1u.o St3d 512 (2011).
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by x1EP-C1hio to other tran..s,mission users but then to discount that rate such that the
transmission users will never pay it. I11e difference between the authorized rate and that
paid by the other transrrcissiors zxsers will be booked for future payment not by the

transmission users but by retail electri_city customers. The stated purpose of this device is to

pro-inote c.ompetition.

As an initial rnatter, I am not convinced on the record before us that competition has
suffered sufficiently or will stilfer sufficiently during the rernaining tez-m of the Fixed
Resource Requirement as the result of the state compensation method to warrant
intervention i.n the markef. If it did, the Conurnission could consider regulatory options
such as shopping credits grar,.ted.to the coztsurn.ers to pioxrfate coxsu=neT entry irlm the

m:ark.et, With more buyez:s in the market, in theory, more selIers should enter and prices
should faIl, The method selected by the majority, however, attempts to en_fiice more sellers
to the market by offering a signi.€icant, n¢-strings-attached, unearned benefit, Thzs policy
cho;.ce operates on faith "alone that sellers will compete at levels that drop energy prices
vrhile transferring ilie unearned discount to consumers. If the retail providers do not pass
along the entirety of die discount, then conslun.ers will certainly and inevitably pay twice
for the discount today granted to the retail suppliers. To be clear, unless every retail
provider disgorges 100 percent of the discount to consumers in the forrn of lower prices,
shopping consumers w-iU pay m.ore for Fixed Resource Requirements service tharl the retail
provider dicl. This represents the first payment by the comuxn.er for the service. Then the
deferral, with carrying costs, will come due and the consumer wzl.l pay for it all over again

plus interesf.

I find that that the ixkechanism l.abeled a f`deferral° in the majority opinion. is an
uamecessary, ineffective, and costly intervention into the rnarlCet that I cannot support.
Thus, I dissent from those portions of the majority opinion adopting this zn:echanism.

Cheryl L. Roberto

C'I,R/sc

Entered in the Joixrn

garcy F. McNeal
Secretary
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ATTACHMENT D

BEFORE

'ITIE PUBLIC LnTI FrTES CO:MMtSS:[OON OF OMC3

)In the Matter of the Conumi.ssion Review
of the Capacity Charges of Ohio Power Case No.1Q-297-9-ELLUNC
Company and Columbus Southem Power )
Company. }

ENTRY ON REHEAItING

The Cornm:issi44 .pinds:

(1) On March 18, 2009, irt Case No. 0$-917--EL-SSO, et ut., the

Couls3ussion issued its opinion and order regarding the
application for an electric security plan (ESP) for Col us

Sou.tfi.em Power Company (CSp') and Ohio P er

Company (OP) (jointl.y, AEP-Ohio or the Com.p y},1
pursuant to Section 4928.143, Revised Code (ESP 1 Or&r) z
The ESP I Order was appealed to the Ohio Supreme Court
and subsequently remanded to the Commission for further
proceedings.

(2) On November 1, 2010, ,American Electric I'ower Ser vice
Corporation (AEPSC), on behalf of AEP-Ohio, filed an
application with the :Federal. Energy Regula ory
Comr.n.xssion (FERC) zn. FERC Docket No. ER11-1995. On
November 24, 2010, at the direction of FERC, AE ?SC

refiled the application in FERC Docket No. ER11-#83
(FERC fili:rtg). The application proposed to cha.nge I the
basis for cornpensation for capacity costs to a cost bAsed
mechanism, pursuant to Section 205 of the Federal Pdwe.r
Act and Sectzon D.$ of Schedule 8.1 of the Reiia%lity
Assurance Agreement (RAA) for the regional transrnis^lon
organization, PJM l.i.ztercori.nectien, LLC (PJM), and
included propcrsed' formula rate templates under which
AEP-Ohio would calculate its capacity cosrs.

By entry issued on March 7, Z{712, the Commissic3n approved and confirmed tt

C?P, effective December 31, 2011. In the Matter of the Apptzcation of Ohio Power C

Soutlzern Power Compaanyfrxr Authority to Merge and Related Approvars, Case No. I.

In the Matter of the Applizxrtfon of Columbus Southern .F'ozuer Company for Approvai

Plan; anAmendrnent to tfs Corporate Separation Plan; and the Sale or Transfer of Cer

Case No. 08-917 -EL-SSO; In tFw Matter of the Application of (:)Icio Power CdtizP2

Etectric Security Plan; and an Amendment to its Carpcrrate Separation Plan, Case Ne

merger of CSP into
repanu and Columbus

of an EJectric Security
2irt Generating Assets,

ny fr;r Approval oj tcs
08-91$-EL-SSO.
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(3) By entry issued on December 8, 2010, in the ab6ve-
captioned case, the Commission found that an
investigation was necessary nx order to determixle the
impact of the proposed change to AEP-Ohio's cap^city
charge (Initial Entry). Consequently, the Commission
sought public comanents regarding the followixtg issues. (1)
what changes to the current state compensation rnech "sm
(SCM) were appropriate to determine AEP--Ohiorszed
resource requirement (F.RR) capacity charge to ^j^'hio
competitive retail el^e.ctric service (CRFS) providers, wk^ich
are referred to as altemative load serving erctities vvit3 un
PJM; (2) the degree to -which AEP-Ohio's capacity charge
was currently being recovered through retail Mtes
approved by the Coxnznission or other capacity chaz-ges;
and (3) the impact of AEP<OhiQ's capacity charge upon
CRES providers and retail competition in Uhio.
.A,dcliticsnally, a.n. light of the change proposed by AEP',hi.o,
the Commission explicitly adopted as the SCM for the
Company, during the pendency of the review, the c.a.,r^en:t
capacify charge established by the three-year cap city
auction conducted by PJM based on its reliabiiity pni 'ng
model (RPM).

(4) Section 4903.10, Revised Code, states that any party hcs
has entered an appearance in a Cornnu.ssion procee 'ng
may apply for a rehearing with respect to any ma exs
determined therein by filing an application within 30 days
after the entry of the order upon the Commission's jou-n ial.

(3) On January 7, 2011, AF,P-Ohio filed an applzcationi for
rehearing of the lnitial. Entry. Memoranda contra
4hio's application for rehearing were fi.led by Ind.us 'aX
Energy Users-Ohio (IEU-C}hio); FirstEnergy Solu #^oazs
Corp. (FES); ^3hio Parkners for Affordable Energy (®P.AE)3;
and Cons,tellati,dn Energy Commodities Group, Inc. iand
Constellation NewEnergy, Inc. Qoixitly, Constellation).

(6) On January 27, 2011, in. Case No. 11-346-EL-SSO, et; at.,
.A-E1'--Ohi.o filed an applicatAon for a standard service offer

3 On Noven-ber 17, 2011, OPAI:, fi}::ed a yzotice of withdrawal froin this case.

-2-
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(7)

(SSO) in the forrn of a new ESP, pursuant to Sec^ian
4928.143, Revised Code (ESP 2 Case).4

By entry dated February 2, 2011, t_he Commission grar)ted
rehearing of the Initial Entry for further consideratio^. of
the matters specaffed in.. .AEP-Ohzo`s application for
rehearing. The Coxmmission noted
in the Initial Entry would remain
pendency of its 2'evAew,

that the SCM ado}^ted
in effect dmi.ng the

(8) By entry issued on August 11, 2011, the attorney exan^ner

set a procedural schedule in . order to establish I an

evidentiary -r'ecord on a proper' SCM. The esridentfary
hearing was scheduled to commence on October 4, 2)11,
and interested pazties were directed to develop an

evidentiary record on the appropriate capacity 1 ost
pricing/recovery mechanism, induding, if n.ecessary, ! the
appropriate components of any proposed capacity i?ost

recovery mechanism.

-3-

(9) On September 7, 2011, a stipulation and recommend.afion
(ESP 2 Stipulation) was filed by AEP-Ohio, Staff, and o^her
parties to resolve the issues raised in . the ESP 2 Case d
several other cases pending before the Gom.mis,'on
(consolidated cases),5 including the above-captioned dase.
Pursuant to an entry issued on September 16, 2011,1 the
consolidated cases were consolidated for the sole pur^ose
of considering the ESP 2 Sti.pulation. The Septembe , 16,
2011, entry also stayed the procedural schedules in'the

in the Matter of the AppIication of Columbus Southern Power Cvmpany and 0Iri Power Carnpany for

Authority to Establish a Standard Seroice Offer Pursuant to Section 4928.143, Revis-ed Code, in the £artn of

an I;lectric Security Plan, Case No.11-346--E1f--SSO and 11-348-L<Z-$50; Irc the . tter of the Application

of Columbus Southern Power Company and L3hio Power Company for Approval Certuin Accotcnting

Authority, Case No. 11-349-EL-AAM and 11-350-ET -AA.M.

In the 11ktter of the Application of Ohio Poz.uer Company and Columbus Southertc Power Company for

Authority to IYlerge and Relatett Apprcroats, Case No. 20-2376-EL.-UNC; In the Matter of the Application of

Cotumbus Southern. Power Campany to Amend its F.rriergency Curtailment Service Riders, Case Yrlo. 1(}-

393-Ef.-ATA; Xn the ,Matter of the Application of Ohio Power CorrFpany to AmPnr1 its £mergercry

CurtazZment Service I{iders, Case ?eTo. 10--344--EZ.-A'£A; In the Xhaifer of the Comwission Review of the

Capacity Charges of Ohio Power Company and ColztmNus Southern Power Company, Case No. 10-2329-EL-

UNC, In tfae.Fviatter of the .9ppiiaztion of Columbus Southern Power Cc»npany fnr A' rmal of a Mechanism

tt1 Rzcaver Deferred Fuel Costs Pursuant to Section 4428.Z44, Rern`sed Code, Case N4 11-4320-ET.-RDR, In

the Ivlatter of the Application of Ohio Poaer Company frn' Approval oft Mechanism fA! Recaoer Deferred Puet
Costs Purstuant to Section 4928.144, .Revised Code, Case No.11-4921-F-L-12I?R.

I
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pendin.g cases, includ.ing this proceeding, u-ntil the
Camunission specifically ordered otherwise< `The
evidentiary hearing on the ESf^ 2 Stipulation comrx^+e^ced
on October 4,2011, and concluded on October 27, 2011.

(10) Orr. December 14, 2011, the Commission issued an. oFi.iiion
andand order in the consolidafed cases, modifying

adopting the ESP 2 Stipulation, including its two4i.er

capacity prxcing rnecharti.sm (Initial ESP 2 Order). On
January 23, 2012, the Comznission issued an entry

clarifying certain aspects of the Truti.al ESP 2 Order (Initial
ES°P 2 Clarification Entry). Subsequently, on February 23,

2012; the Commission issued an entry on rehearing in the
consolidated cases, granting rehearing in part (Tna:t-iai E8P 2
Fntry on Rehearing). Finding that the signatory partios to

the ESP 2 Stipulation had not met their burder! of
dexnonstratirag that the stipulation, as a package, benofits
ratepayers and the public interest, as required by the

Commission's three-part test for the consideratiop of
stipulations, the Contmissi.on rejected the ESP 2Stipula,#irsn.

The Conurnission directed AEP-Ohio to file, no later an.
February 28, 2012, new proposed tariffs to continue the
proviszops, terms, and conditions of its previous P,

including an appropriate application of capacity chakges

under the approved SCM e.stablished in the present caso.

(11) By entry issued on March 7, 2012, s.n. the above-captioned
case, the Co.zn.niissi.en izr:.plemented an interim capacity

pricing mecl3ariisxn proposed by AEP-Ohio in a zrr.otian for

relief fil:ed on February 27, 2012 (Interim Relief Entry).

Specificall-y, the Commission approved atwo-tier capacity
pri.ci.ng mecliani.sxn modeled after the one recommendqd in
the FSP 2 Stipulation. Approval of the interim capAcity
pricing mechanism was subject to the clari.fi.catlions

contained in the Inj-tia3 ESP 2 Clarification Entry issueld in
the consolidated cases, including the clarification to include

xnercantile customers as governmental aggregation

customers eligible to receive capacity pricing based on

PJM's RPM. Under the two-tier capacity p r̂.^cin.g

r-nech.axrism, the first 21 percent of each customer dass was

entitled to tier-one, RPM-based capacity pricing. . ALl
customers of governmenta! aggregations approved 0 or
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before November 8, 2011, were also entitled to receive
one, RPM-based capacity pricing. For all other custQr
the second-tier charge for capacity was $255/megal
day {MW- day}. In accordance with the Interim. I<
En.try, the interim rate was to remain in effect until Ma
2012, at which point the charge for capacity under the ;
urould revert to the current RPM price in effect pursua
the PJM base reszdu.al auction for the 2012/2013 deli
year.

31,

to

(12) On March 14, 2012, an application for rehearing of; the
Interim Relief Entry was filed by the Retail Energy Su 3 p1y
Association (RESA): Applications for rehearing were also
filed by FES and SEU-Ohio on March 21, 2012, and M ch
27, 2012, respectively. Memoranda con.tra the applica ons
for rehearing were filed by AEF'-t7hin.

(13) By entry issued on April 11, 2012, the Colnmission grahted
rehearing of the Interim Relief Entry for fi;wther
cvnsicieration of the matters specified in the applica ons
for rehearing filed by RESA, FES, and ZEU-Ohio. I

(14) The evidentiary hearing in this case commenced on
17,2012, and conduded on May 15, 2012.

_5_

(15) On Apri13Q, 2012, .A,EP-Ohio filed a rnotion for extensi n of
the i.nterim relief granted by the Commission in the Tht rim.
Relief Entry. By entry issued on May 30, 2012, the
Commission approved an extemion of the interim cap city
pricing mechaaiisxrz through July 2, 2012 (Interim lief
ExteYxsic,n Entry).

(16) +C)n. June 15, 2012, an application for rehearing of the
Interim Relief Extension Entry was filed by ffs ,
Applications for rehearing were also filed by ]EU-Ohio and
the Ohio I1rlanufactofeXS` As4ociation (OMA) on Jun^ 19,
2012, and June 20, 2012, respectively. A memorandum
contra the appl.zcations for rehearing was filed by AEP-
Ohio on June 25, 2012.

(17) By opinion and order issued on ju.ly 2, 2012, the
Commission approved a capacity pricing mechaxtis for
AEP-Ohio (Capacity Order). The Comrxuission establiihed
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$1$8.88/MW-day as the appropriate charge to enable AEP-
Ohio to recover its capacity costs pursuaizt to its tRK
obligations from CRE,.S providers. However, the
Cotrtnn:i:ssion also directed thaf: AEP-Olucr`s capacity chalrge
to CRES providers should be the Rl'M-based r:ate,
includzng final zonal adjustments, on the basis tha.t the

RPM-based rate will promote retail elecl:g'ic coz.rtpeti4on.
The Commission authorized A.EP-(Jhio to mc>^d:iify - its
accounting procedures to defer the incurred capacity costs
not recovered from CRES providers, with the recoVery
mechanism to be established in the ESP 2 Case,

(18) By entry on rehearing i.ssued on July 11, 2012, the
Commission granted rehearing of the Interim IZ^lief
Extension Entry for further consideration of the ma4ers
specified in the applications for rehearing filed by kS,
TEU-Mcs, and OMA.

(19) On July 20, 2012, AEP-Ohio filed an application
rehearing of the Capacity Order. The Ohio Energy Ga
(OEG) filed an appiication for rehearing and a corre

application for rehearing of the Capacity C>rdex on Jul.
2012, and July 27, 2012, respectively. On Augusf 1,

applications for rehearing of the Capacity Order were
by IEU-f.3hio; FES; CJhio Association of School Busi

Offidal.s, ph.io School Boards Assocfaflort, Buc

,Associaticin of School Administrators, and Ohio Sr,k

for

26,

Cou:nca.l. (cnllectively, Schoots); and the Ohio Cons ' rs'
Counsel (OCC). OMA and the CJhio Hospita7. Associa `orc
(OHA) filed a joint application for reheara.ng; oz^. .r'^ug^x t 1,
2012. hiern.oranda contra the various applications i for
rehearing were filed by I3uke Energy Retail Sales, LLC
(Duke); IEU-Ohio; FES; School.s; OMA; CK:C; OEG; .AEP-
flhio; RESA; and Interstate Gas Supply, Inc. (IGS). j#aint
memoranda contra were filed by Constellation and Ex^lon
Generation Company, LLC (Exelon)6; and by Direct EnOrgy
Services, LLC and Direct Energy Business, LLC (joirl.tly,
Direct Energy), along Nvath RESA.

-6-

The }oznt memoran.durn contra was also signed on behalf of Exe7pxi Energy Company, Inc., whirh
has not sought intervention in this proceed'xng- As a non-party, its paaiaripation in the joint
YL7ela'AoI`ai1dU:E2t contra was improper and, T.Cler'Pf(3rY, i%ViCi iitoR be afforded j'^f .w''ai^ 4ftJ the

{, (?ZI8J112ssIoAt.
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(20) On August 7, 2012, OEG filed a motion for leave to reply
and reply to the memorandum cor►tra filed by AEP-C)hio
on. August 6, 2012. On that same date, AEP-Ohin filed a
motion to strike OEG's motion and reply on the grouftds
that Rule 4901-1-35, Ohio Administratiwe Code (O.AC.),
does not provide for the filiazg of a reply to a menroran^ctm
contra an application for rehearing.

The Comrnission finds that OEG's motion is procedur,ally
deficient in several respects. First, as we have recog^zed
in prior cases, Rule 4901-1-35, f:}.A.C., does not contem Ia.te
the filing of a reply to a memorandum confra arn
applieaition for rehearing.7 Additiona9ly, alth.ough O G's
filing is styled as a motion and reply, the filin is
essentially a reply only, lacking a motion and
memorandum in support. OEG, therefore, also faile to
comply with the requirements for a proper rreotio , as

spea:h.ed in Rule 4901-1-12, Q.A.C. In any event, the
Commission has reviewed. C7EG's filin:g and finds that EG
zXterely reiterates arguments that lt has alxeady r. 'sed
elsewhere in this proceeding. Accordingly, tsEG's m tiora
for leave to file a reply should be denied and its r ply
should not be considered as part of the record in. ^ tliis
proceedingg. Fxrrther, AE:I'-C,3hio's motion to strike should
be denied as moot..

(21) On August 15, 2012, the Conunission issued an en.tr^ on
rehea.ring, grantircg rehearing of the Capaeity Orde^ for
further consideration of the matters spe^.^.fied in' the
application.5 for rehearing filed by AF1.'-JQlu:o, t7EG,
C3hio, FES, Schools, OMA, C7Ii.Ps, and {JCC.

(22) The Cvrmmissi.on has reviewed and considered all o the
arguments raised in the applications for rehearing of the

Initial Entry, Interim Relief Entry, Interim 1'^elief F..xterision
Entry, and Capacity Order. In this entxy on rehearin^, the
Commission will address all of the assign.ments of errdr by
subject matter as set forth below. Any argum.ents on
rehearsn.g not speeifieally discussed herein have been

7 See, e.g., In the Ivlatter af the Cornrrr,ission in.vestzgaation of the Tntrasfate Urtzversad iervice IJiscounfs, Case

No. 97-632=.I7.'-COI, Fnlry on Rehearing (jaaly 8, 2009).
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thoroughly and ad.equatel.y eanszdered by the Cornmisiion

and are being denied.

Initial E.ittry

jurisdiction artd Preemptaon '

(23) AI;P••Ohio asserts that the Initial Entry is unreasonable artd
unlawful because the Commission, as a creatuxe of sta^ute,
lacks jurisdiction under both federal and state law to iPue
an order that affects wholesale rates regilated by F^.RC.
According to AEP-Ohio, the prov.is.ion of geraeration
capacity to CRES providers is a wholesale transaction that
falls wi:thun the exclusxve ratemaking jurisdiction of F9IZC.
AEP-Ohio adds that no provisiozi of Title 49, Revised Cbde,
authorizes the Cssmzx^dssion to establish wholesale pTices
for the Compa:ay's provision of capacity to C.RIS
providers., .Ad.ditiorrally, AEP-Ohio believes that Seition
a8 of Schedule &.l of the RAA does not allow : the
Coanmission to adopt RPM-based capacity pricing as the
SCM. AEP-•C)hio argues that RPM-based capacity pricing,
as the default option, is an available pricing option only if

there is no SCM.

(24) On a related note, AEP-Ohi.o also cc.ntends that i the
portions of the Ini.#iai Entry relating to the estali3ishm.eiit of
an SCM are in direct conftict with, and preemptecl by,
federal law. AEP-f]hio notes that Section D.8 of Sche4u:le
8.1 of the RAA is a provision of a FERC-approved ^ariff
that is subject to FERC's exclusive jurisdiction. AEP• f:?hia
further notes that the provision of capar_ity service to CRES
providers is a wholesale transaction that falls exclusively
within P.FRC's jctrisdiaction. Accordinggly, A.EP-Qhio argues
that the Conunission's initiat?on of this proceeding •sv*s an
attempt to delay or derail. FERC`s review of the Compiny's
FERC filing and to usurp FERC's role in resolvin.gg, this
matter, and that the Comn-ussion has acted without rogard

for the supremacy of federai law.

(25) In its memorandtuxx contra, IEU-Oh.io contea-ads that the
Commission has not exercised jurisdiction over any subjeet
that is within FFAC's exclusive jtYrn.sdi:ct'iori.. Ac.coTd.iEig to
IEU-fl'hio, because AEP-C1hio's PQI1Z. charge was proposed
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and: approved as a distrib-ution charge a-nd distribu `oxt
service is subject to the ezdazsive jzazisdretion of the
+Cornrnissizan, the Coxnrl.u.ssion's determin:ation as to hat
compensation is provided by the POLR charge raises no
issue that is subject to 7F* E.RC's jurisdiction. IEU-Ohio also
notes t:ha.t the Coznmission has previously rejected the
argument th.a-t a specific grant of authority frorst the
General Assembly is required before it can mak^ a
deterznirtation_ that has significance for purposes! of
implementing a requirement approved by FERC.

(26) FES argues that, pursuant to Section D.8 of Schedule 8:1 of
the RAA, ALP-Qhzo, as an FRR Entity, has no option to
seek wholesale recovery of capacity costs associated yvith
retail switching, if an SCM is in place. Additionally, FES
asserts that the Cominission has jurisdiction to review
AEP=Ohao's rates. FES emphasizes that A.ET'-Oltio ad"
that the Coau.r,ission has broad authority to inves*ate
matters involving Ohio utilities and that the Co `!sion
may explore such matters even as ari adjunct to its wn
participation in FERC proceedings.

(27) As stated in: the Initial Entry, Sections 4905.04, 4905.05,1and
4905.06, Revised Code, grant t-he Conum.ission ata.thori " to
supervise and regulate all public utilities wi its
jurisdiction The Com.n-ission's explicit adoption o an
SCM for AEP-Ohio was well within the bounds of' this
broad statutory authority. Additionally, we stated ^ the
Initial Entry that, in light of AEPiC's ]EERC filing, a re '.iew
was necessary to evaluate the isx►pact of the pr.opbsed

change to AEP-Ohio's existing capacity charge. Se^fi:on
4905.26, Revised Code, provides the Commission i-Fh
considerafrle authority to initiate proceedings to inves4ate
the reasonableness of any rate or charge rendere6 or
proposed to be reri.dered by a public ut%lity-, which the bhio
Supreme Court has affirmed on several occasions.8 we
therefore, grant rehearing for the limited pusposo of
darzfy'ing that the investigation initiated by the
Commission in this proceeding was consistent with ie^ttion

8 See, e.g., Otcio Consurners' Couraset v. Pacb. Util. Cm'tinc., 110 {?hio St.3d. 3 400 (2006); At£nst
n . _ . . . n , >. y , _ •, ^. V S ^ a 1 â 5 „ •' r^ o8 1 nt^ ; 1tx7 & ' C De+^

t..RT)i7T2daYd$ClditO?2S SEP"d11CC5 PYfC. 77. YYIt'}. l1YiE. t^DYdY51t ., 7tL itu .^ist u, +LS ^x i!r s.,,^ ^

T^rub. t,ItiI. Comm., 58 Ohio St.2d 7.^,156-].58 (1979).
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4905,26, Revised Code, as we-fl as with our atuthority usider
Sections 4905,04, 4905.05, and 4905.06, l,Zevised Code.

The Com.znission disagrees with. A.EP-Oh.io that we 11, ave
acted in an area that is reserved exclusively to FEI2:C or t
our actions are preempted by federal law. Altb.o gh
wholesale transactions are generally subject to : the
exdusive jurisdiction of FERC, the Commission exerci-qed
juxirt>dictzan in this case for the sole purpose of estahli:slog
an appropriate SCM upon revview of AEP-Ohio's proplsed
capacity cha-rge. In doing so, the Commission 4ted
consistent with the governing section of the RAA, whidt, as
a part of l:'JM°s tariffs, has been approved by FERC. Section
D.B of Schedule 8.1 of the 1Zf" acknowledges the authority
of the Cvrrirnzssion to establish an SCM that, once
established, prevails over the other compensation methods
addressed in that section. In fact, following issuance of the
Initial Entry, FERC rejected AFTSC`s proposed for ula
rate in light of the fact that the Coxn.mi.ssion had estab ` hed
the SCM.9 `,Cherefore, we do not agree that we ave
intruded upon FEIZC's domain.

` ChargeProvider of Last IZesart ffQLR

(28) AEP-Ohio contends that the Initial Entry is unlawfi d, and
unreasonable in finding that the PC7LR. charge appxoviQd in

the ESP I Order reflected the Cornpany's cost of supplYIn.g
capacity for retail loads served by CRES providers andi that
the PC3LR, charge was based upon the continued t-4e of

RFIVI pricing to set the capacity charge for CRES prvviders.

AEP'--E3hio notes that the POL.R. charge xelated to an entirely
different service and was based on an entirely different set

of costs than the capacity rates provided for under Secl:zon
D.$ of Schedule 8.1 of the RAA. Specifi.cally, AEF-0hio

points out that the POLR charge was based on the right of

retail customers to switch to a CRES provider ' and

subsequently ret-urn to the Company fox generation service
u-nder SSQ rates, whereas the capadty charge compen§ates
the Company for its wholesale FRR capacity otrligatia^s to

CRES providers that serve shopping customers. AEP-Ohio
argues that its retail POLR cliarge was not the SCM

Amerienn Vectric Pawff Seroice Carporation,134 FERC 1161,039 (2011).
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(29)

(30)

envisioned under the P• AA and did not compensate the:
Company for the wholesale capacity that it makes avai:l#ble

as an. FRR Entity under the RAA.

In its memorandurn contra, IEU-0hSo argues that .AEP-
C}h.io`s PC?LR charge, as it was proposed by the Company
and largely approved by tl-ie Cominission zn the ESl' I.
Order, included compensation for capacity costs. PES

agrees with IEU-Ohio that the POLR charge recov ed

capacity costs associated with retail switchin.g. Both E

£3hio an.d. FES note that AEP-Mo's testimony in suport
of the POLR charge indicated f.hat the cbarge vvcbIa.ld

compensate the Gom.pany for the eh.all.enges of proviaing

capacity and energy on short nvtice. FES adds that ^';EP-
C31-.io's POLR charge and its wholesale capac:ity charge
were both intended to recover c.apaci'ty costs associated

with acco.rrunod:atin.g retail choice and zaltimately pay for
the.same generating capacity. FES and Gonstella{aon assert
that AEP-OWo's PDLR ciuuge was the SCM, contrary to

the +Company's dasm.

in the Ixtitial Entry, the Gom.mission noted that it had

approved retail rates for AEP-Ohio, including recovery of
capacity costs through the POLR. charge to certain retail
shopping customers, based upon the continuation of the
current capacity charges established by PJM's capacity
aucaon. We find no error in havirig made this €indiztgJ'The
Coxnmi.ssion approved AEP-Qhio's retail rates, incl.uding
the POLR charge, in the ESP 1 Order. For the most part,
the POLR charge was appro-ved by the Caznn-u.ssion 1as it
was proposed by Ai1-P-Qhi.o 10 AEP-Ohio's testim.oriy in
support of the POLR charge indicates that various iriputs
were used by the Company to calculate the proppcssed
charge.11 One of these inputs was the market price, a large
component of which was intended to reflect AEP-Ohio's
capacity obligatiQns as a aneni3ier of PJM. Al.though the
purpose of the POLR charge was to compensa.te AFP-Qhio
for the risk associ.ated with its POLR obligationx we
nonetheless find that the I'OLR charge was approve)d, in

10 ESP I Order at 38-10,
11 Cos. Ex: 2-Aat 12-14, 31-32; Tr. XI at 75-77; Tr, XIV at 245.
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part, to recover capacity costs associated with custoixier
shopping. Accordingly, we find that A.EP--O1iio`s xeqpest
for rehearing should be denzed.

Due Process

(31) AEP-Ohio argttzes that the Tru.tial Entry was issued in a
manner that denied the Company due process artd violated

various statutes, includzn.g Sections 4903.09, 4905.26, and

4909.16, Revised Code. AEP-Ohio itotes that, absent an

emergency sItccatxon under Section 4909.16, Revised C6de,
the Commission rnust provide notice and a hearing beifore

setting a rate. AEP-^Ohio argues that there is no exnergocy
in the present case and that the Commission was, theref,ore,
r+equired to provide notice and a hearing pursuant to; the

procedural requirements of Section 4905.26, Revised Cgde,
prior to irnposing a capacity pricing mechani.sm th4t is

different from the mechanism proposed by dle Company in
xts FERC filing. Additionalky, AEI'--Qhio argues th.at the
Wtial Entry was issued in the absence of any record:and

that it prov-tdes little explanation as ta how the
Commission arrived at its decision to establish a cap4city

rate, contrary to Section 4903.09, Revised Code.

(32) lETl-0hzo responds that the Initial Entry did not estatlash
or alter any of AEP-Ohia's rates or charges an.d tha^ the
entry merely cozifi^.^ted what the Commission 'had
previously determined.

(33) The Conimzssion finds no ment .In A.EP-C3.ie"'s due process
cla.xr:n:s_ The Iraitial Entry uphekl a charge that had een
previously established in the ESP I O-rder. The Ixutial itry
did not iristitute or even modify AEP--C7hiofs cap^city
charge, which was based on RPM pricing both before; and
after issuance of the entry. The purpose of the Tiiitial Fxttry
was to expressly estabhsh the SCM and maintain RM
pricing as the basis for the SCT.M during the pendency of the
review of AEP-0hio's proposed change to its capacity
charge. Additionally, we find that the rationaie behind the
Itiitral Entry was sufficiently explained, cQnsisten:t wit^i the
requirements of Section 4903.09, Revised Code. The
Com.missicsn clearly indicated that it tvas necessax,r to
explicitly establish the SCM based on RPM capacity pr^cing

-12-
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in light of .AEP'SC's FERC fiiing proposing a cost-b^sed
capadt,y charge. Thus, AEP-Ohio's request for rehea^rr.g

should be denied.

7nteram Relief Enf^Y

j.sdictioin

(34) IEU--0h%o argues -that the hiterim Relief Entry is unlati3ful

because the Cominissior ► is without subjed matter
jurisdiiction to establish a cost-based capacity charge in this
proceeding. IEU-0hio notes that the Comn:4ssiosi's
ratemaking authority under state law is- governed, by
statute. According to IEU-Ohio, thYS case is not prop;erfy
before the Com.mission, regardless of wliether eapoeity
service is considered a competitive or nonoompeti.tive r6tail

electric service.

(35) As discussed above with respect to the Initial En.lr.y and

addressed further below in regard to the Capacity Order,

the Conunission fir;ds that it has jurisdiction under state
law to establis.h an SCM, pursuant to the general

supervisory authority granted by Sections 4905.04, 4904.05,
and 4905.06, Revised Code, and that our review vas
consistent with our broad investigative authority .ui^der

Section 4905.26, Revised Code. The Ohio Supreme Cpurt
has recogni.zed the Comnli.ssioxi's authority to investigate

an existi.-ng rate and, follrawing a hearing, to order a new
rate.12 Additionally, we believe that a cost-based SCM tnay
be established for AEP-C3hio's FRR capacity obla,gatibxts,

pursuant to our replatory authority under Chapter 4905,

Revised Code, as well as Chapter 4909, Reviwd C' e,
whirh enable the Conmdssion to use its traditi naI

regulatory authority to approve rates that are base on
cost: We find, therefore, that IEU-tahia's request for

rehearing should be denied.

12 tltucr Gcirisurtierss` Counsei v. rztn. utr7, tivf;aer.,1 ^u ^̂ Stti..̂ 3;^d, ?t►n ;2^'l?^;; J^?a L?^a^itL-s C-D. v. Pub.

t,tttl. Comm., 58 Ohio St.Zd 153,156-3:58 (1979).
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Process

(36) FES and IET.7-Oluo contend that the 3xlterim Relief Eni^y, is

unreasonable, unlawful, and pxocedurally defective
because it effeedvely allowed AFP-Ohio to avoid the
statutory procedures to seek the relief granted by 1 the
entry,13 FES and Il;U-Ohio argue that there is no remjedy
or procedure to seek relief from a Conmmissfon order ofher
than to €i.l.e an application for ze.f-►earing pursuant to Seedon
4903.10, Revised Code, and that the Commission, in
granting AEP-Qhio's motion for relief, allowed the
Company to bypass the rehearing process. lE'tT-Ohio :aicids
that the Commission abrogated its prior order directing the
Company to implement RP.[V1-based capacity pricing upon
rejection of the ESP 2 Stipulation, without determh-dng ithat
t:l-te prior order was unjust or unwarranted.

(37) I:`U-OhiQ also asserts that the Interim Relief En4 is
unlawful and unreasonaale because the Conumissron Wed
to comply witli the emergency rate relief provisions fmtnd.

in Secfzon.4909.1C, Revised Code. .̀ U-Oh.io adds that AEP-

Ohio has not involced. the Commission's einergency
auffiOrity pursuant to that statute and, zn. any event, the
Company failed to prese-nt a case supporting emerpncy

rate relief.

(38) AEP-Ohio responds that its motion for relief did not stcs

revise tlae fiiid.al ESP 2 Entry on Rehearing, wluch reje ted

the ESP 2 StipulatiozL Rather, AEP-Ohio subzn.its tha the
motion was filed, pursuant to Rule 4901-1-12, O.A.C. for
the purpose of seeking interim relief duri.ng the frend6cy
of the ESP 2 Case and the present proceedings. AR.t'-Ohio
adds that the motion for relief was properly grartted bpsed
on the evidence and that arl;v.rnen-ts to the contrary ,̂ave

already been considered and rejected by the CornmissiTl.

{33} The Commission finds that no new arguments have been
raised regarding the process by which AEP-Ohio so ght,

and the Cosx►rnission granted, interim relief. Althougli we
recognized in the Interim Relief Eri.try that .AE.I'-{'Jhicx nay

-14-

I3 sEUU-Qhio joins in the application for zr.hearirtg filed by kES, in addition to raising ii.-s uvviL

assignments of error.
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have other means to 'challenge or seek relief from; a:n
interim SCM based on RPM capacity pricfn.gp we #lso
found that the Commission is vested w.Tth the authority to
modify the SCM that we established in the 1-nitial Entry.
We contimtxe to believe that, just as we have the necessary
authority to establish the SCM, as discussed elseavhere in
this entry, so t©o may we modify the SCM. Accorciugly,
FES' and IEU-C1hio's assignments of error should.: be

dezlied.

Evi:dentiaryy Reeord and Ba.s7s for CUrrzmission's Dec^sio

(40) FES asserts that the Interim ltelief Entry is unlawful and
uxtreasonable in that it autharizee$. AEP-C3hio to recover a

capacity rate allegedly based on its full embedded costs,
which costs are not authorized by the RAA, are not

recoverable under Ohio law, and do not reflect an offset for

energy revenues. FES contends that, because the E^P Z
Stipulation was rejected, the Contrnission lacks a record

basis to approve the negotiated rate of $255 J1ViVV-day a^ an-

el.ement of the interim SCM.

(41) FES further argues that the Tntexinn Relief Entry is not

based on probative evidence that AEP-Ohio would s4fer

hunecl,iate or irreparable fmana a1 harm under RPM-bed

cPa. ac^ tY pxi^&. FES adds that the Con^rn.ission. erre^ in

relying on AEP-Ohio's loss of revez-cues from its urda^ful.

l^,R charge as further jt^,sti.i^:catlon for the tier-two ra e of

$255 /Mir'V-day.

^wo-(42) AEP'-C)hio replies that FFS' argutxcents rega-rdirtg the
tiered capacity pricing structure have already 1^een

considered and rejected by the Comm.ission on more fihan

one occasion.

(43) IECI-O.hi,o asserts that the Interim Relief Entry is u:rdavvfizl
and unreasonable because there is no record to supporf; the
Commission:'s finding tl-tat the SCM could risk an ^ust
and unreasonable result. Like FES, IECI-Uhio argues h,at it
was Llitr@aS{>1labie for the CoTTl.7.7(tissiOll to rely on til.£? !fact

that AEP-Oh3.fl is no longer recovering its POLR costs as
s%ippoA t tvi . u e ii cterim.SCK when thP Co-mm1.Ssion

previously determi-ned that the POLR charge was not
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justified. Fur-ther, IE[J--Qhi:o conten.ds that the Conu3us ion
unreasonably relied on evidence supporting the P 2
Stipu.lation, given that the Cozxuni.ssion rejected, the
stiptalat.ion:- and elected instead to restart this procee4i.ng.
FinaIly, regarding the C:Um-m.zssi.on°s reasoning that AEP
Qhio must share off-system sales (OSS) reveitues vvith its
affiliates pursuant to the AEP East Intercorm'ec.tion

Agreement (pool agreement), IEU-Ohio notes that there is

no evidence add.xessing any shortfall that may occur.

(44) AEP-Ohio contends that its motion for relief was p-ro1 '̂ rly

made and properlyy granted by the Commission basecI on
probative evidence in the record. According to AEP'-Ohio,
the Coxninission recognized that the Coznpany's ability to
mitigate capacity costs with off-system energy sales is
lirY.xited. AEP-Qhio adds that the Connn^ission's eve tual
determination that the Company may not assess a P LR
charge d.oes not contradict the fact that the Comrn' zon
initially relied upon the Company's POLR charge in ` g
RPM-based capacity pricing as the SCM in the Initxal try.

(45) IEL7 tJhia also argues that the lnterim: Refie.f En.tr^ is
unlawful and viireasona.ble because the rate increase i! not
based on any economic justification as requiredj by -
Com-mission precedent. According to IEUU-Qhao, the
Commission stated, in the ESP I Order, that AEP--Ohio
must demonstrate the econornic basis for a rate incre in

the context of a full. rate review. IEU-Cfh:i-o . a.rgu.es h t.

contrary to tl-ais precez3.e:nt, AEP-Ohio made no sh.o ing,

and the Conu-nission made no finding, that the Com any
was suffering an ecoao.auc shortfalL

(46) The Canunissio:n again rejects clai:ms that the rekief gra ted
in the Interim IZeiief Entry was not based on r ord
evidence. The present case was consolidated with the
ESP 2 Case and the other consolidated cases for' the
purpose of consi.derin.g the ESP 2 Stipulatior ►._ As we noted

in the interim. Relief Entry, the testimony a-nc3: exWbits
admitted into the record for that purpose rerna.in a p^ of
the record in this proceeding. Although the C:o ion,
subsequent2y rejected the ESP 2 Stipulation, that actio . did
not pl2r evidence I

, F-a,i''. "^. . r^u in t (?e: lt;Wc"1.sg^' the eTd7Qtlill the tGLV^ <y. this.F

thus appropriate for the Commission to rely upon that

I
000000105



10-2929-EL-UNC -17-

evidence as a basis for granting AEP-0hio's znotiorufor
Yztez^im. relief.

In the Interim Relief Entry, the Coanmissi.an c'sted t^ree
reasoxt.s justifying the interim relief granted, specifically, the
elimi.ttation of AEP-Ohio's POLR charge, the operat:tojn of
the pool agreement, and evidence indicating that OM-
based capacity pricing is below the Company's cagicity
costs. With respect to the POLR charge, we merely ted

st _am.that 1^EP-Qh.i.o was no longer receiving a revenue
that was intended, in part, to enable the Compan to
recover capacity costs. Although the Commis1sicsn
determined that A.EP-Uhio's .PC1LR. charge was not
supported by the record on remand, ztofhi.rig in that order
iiegated the fact that ta.-eere are capac-ity costs associated
with an electric distribution utiJ.ity's POLR obligation.; and
that such costs may be properly recoverable upon a proper
record.j¢ Hav7ng noted that AEP-Ohio was no longer
receiving recovery of capacity costs through the POLR
. charge, the Commission next pointed to evidence iij the

record of the consolidated cases indicating that the
Company's capacity costs fall somewhere wiffiin the r^nge
of $57.351MW-day to $355.72/MW-d.ay, as a merged

.entity. Fznally, we noted that, although .AEP-Ohio ma sell
it:s excess supply into the wholesale market when retail
customers switch to CRES providers, the pool agreempent

lindts the' Compar ►y's ability to fully benefit from ^hese
sales, as the rnargins must be shared with its affili.a^es ,1s
Although ' IEU-4hio argues that AEP-47hio faile c to
demonstrate any shortfall resulting from the Qperratz n of

the pool agreement or any other economic jusfificatio for
the niterzzrt rate relief, IW-0hiQ offers insufficient suE port
for its theory that the Company must make su h a

showing. We have previously rejected IE7--01-do's
a.r,gu.tnent that the Com.mxssion broadly stated in the l1SP 1

14 In the Matter of the Application of Calumtrus Southern Power ComisanY for Appravr^ of an Electric Security

Plrtn; an Amerrdment to its Carporate Sepuratiori Plan; and the Sak or Transfer o#'C"in Geraeratfng Assets,

Case No. DS-917-EI,-SSQ, et aI>, Order on YZemand (Octo'aer 3, :c0 11':

15 ^-1EP-C)hio Ex. 7 at 17.
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Order that AEP-Mo must demonstrate the economic bttsgs

for a rate increase in the context of a full rate review.16

fzt light of the evidence di.GCUssed above, the Comm.is ior^

concluded th^.t an. SCM ba^.̂ sed on the ctzr^entreasora.^.1^IY
RPM pricing could risk an unjust and wtrreasonable refiult
for A.EP-Ohio. We determined that the tcvo:tier- capalcity

pricing rnechanisrn, as proposed by A.EF-Ohio d
modified by the Commission, should be approved on an

interim basis, vaith the first tier based on RPM pricing, nd

the second tier fixed. at $255/MW-day, representin a
reasonable charge in the m%d portion of the range refle ed
in the record. 'CJpon review of the argtYmt.en.ts raise4l on

rehearing, we continue to believe that our rationalei for
graritiazg AEP-C?hio`s iatterim relief was thorou.i
explained, warranted under the urnique circumstances,
supported by the evidence of record in the consolici.-,
cases. Accordingly, FES' and IEU-Ohio's requests
rehearing should be denied.

f7iscruninatary f''ricing

for

(47) FES argues that the Ixtteri.rn Relief Entry establishedE an
interim SCM that imposed on certain customers a cap city
price that was tZv-o times more than other customers ...d,
contrary to the Corrmii.ssion`s d-u:ty to e uxe
nondiscrrrninatory pricing and an effective competitive
market, and in violation of Sections 4905.33, 490 .35,
4928.02, and 4928.17, Revised Coder

(48) Si^.^i.lari.y, IE[I-L7hio contends that the Interim Relief EAtry
is unlawful because the restilting rates were un4uly
discriminatory and not comparable. IT--U--Ohio notes that
the in.terixr3. SCM authorized two different capacity tes
without any demonstration that the difference vvas
}ustzfiecl. 1EL1-Ohio adds that there has been no shoviring
ffiat the capaeityy rates for CRF.S providers were comparable
to the capacity costs paid by SSO customers.

-18--

16 ,In the Ivtat#er of the App€€catinn of Columbzts Scnutherra Pou'er Compazny for ll.ppravallof an Electric Security
^sist ^'-°r1Pfl, t'tt fs the _ C..Y F'P€an; an Amendment to i#s t-:arporate Separia "rion Fian; urua .x^ or _ •^'f's..k,sfe:- e3 ^>vWg .,. _,_. _... _oV .f?ssQ tsp

Case No. 08-917-EL-SSO, et a€., Entry on Rehearing (December 14, 2011), at 5-6.
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(49) Tn. response to many of IEI3-0h^.o's various arguznezits,

induding its discrimination claim, AE7i"-Oh3.o contend.s that
IEU-Ohi.o improperly attempts to relitigate issues that ^ave

alreadybeen considered and rejected by the Comxnissicd^L

(50) The Gomaxaission does not agree that ttte ,interim cap^city

pricing authorized by the Interim Relief Entry was unauly
thatdiscriminatory or otherwise uunl.avafu.l. We recognize

customers who acted earlier than others to switch trs a
CRES provider benefitted from their proznpt action.
However, as we have determined on prior occasions, Ihxs

does not am.ouuat to undue preference nor create a.case of
di;scraniination, givert that all custom.ers had az-n e ual.

o^'Portux^i ^..tY to -take advantage of the allc^tted RPI^--bd

capacity pncxng 1-7 Rehearing on this issue should. thtus be

denied.

Transition Costs

_Ig_

(S^) 7EU-f7bio maintains that the Interim Relief Ea7try is
unlawful and unreasonable because it permitted AEI'-Ohio
to recover trarisitaon costs in vioIation of state ^aw.
Accordi.ng to lEt3-0hio, A]"e.I'-Ohios opportuziity to rec{^ver

transition costs ha..a ended, pursuant to Section 4923.38,
Revised Code. AE.P--Ohio responds that IEU-0hio m^ely
repeats ar+ argument that the Commission has previqusly

rejected. i

(52) The CommissiQn disagrees that the Interim Relief try
authhonzed the recovery of transition costs. We do not
believe that the capacity costs associated with 'o's
F1ZR obligations constitute transition costs. I'ursua:4t to
Section 4928.39, Revised Code, transition costs are sts
that, among zneettrig other ca^ter^:a, are drrectly asszgr^able
or allocable to retail electric generation service pr.ovi.d4d to
electric consumers in this state. AEP-Ohio's provision of
capaca.ty to CRES providers, as required by the Company's
FRR capacity obligatiorts, is not a retail electric service as

17 See, e.g., In the Matter of the Appticalrora of T7ce Cincarxrrati Gus & Electric Cr.mp ny for Atrprozsat of its

Etecfrie. Transition Plan, AMonai of Tariff Chwnges and Neur Tarl, ffs, Authonty to Modify Cunent

^:GCot132ting Procedures, and ,^rJ^7rf37J(1l to ^L^rG^11SfEr its LBfPeTI^LZ?I^` t`3s^ Fv t4Fc EXerrt i ii7ieC«s'Si+^ ^ e ^r tm`,

Case No. I9-.1658-EL "II', et al., Opinion and Order (Augctsst 31, 2000), at 41.
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defuxed. by Section 4.928.01(A)(27), Revised Code. ^'he
capacity service in question is not provided directlyi by
AEP-Ohio to re#ail customers, but is rather a wholesale
transacti.on between the Company and CRES providers_
Because AEP-Ohio's capacity costs are Iiot ds ly

assignable or allocable to retail electric ge^n.eratiora se aCe,

they are not transition costs by defiziution. TEU-O .o`s

assignment of error should be denied.

At]oc,ation of RPM-Based Capacity 1}riczz^.^

(53) RESA requests that the Coxnrrussion grant rehearing fo , the
purpose of clariWmg that the Interim Relief Entry did' not
authorize AEF--Uhio to revoke RPM-based capacity pricing
to any customer who received such pricing pursuant to the
Commission's approval of the ESP 2 Stipulatiorc. R^A
asserts that, in order to rn.aintai.n the sEatus uo,
co.Inmercia^4 customers that have been receiving R.Pl^ bed
capacity pricitag should have continued to receive ch
pri:cing. Acc6rding to RESA., the Tiiterim Relief Entry did
not direct AEI'-43hio to decfease the number of commercia.l

customers that were receiving RPM-based capaci.ty pric^ing.
RESA notes that the lnterim Relief Entry states that the ftrst
21 percent of each class shall receive RPM-based cap^city
pricir+g, but it did not require that ozdy 21 pcrcent can
receive such pradxig.

RESA argues that it would be unjust and unreasonabl^ to

charge customers that were shopping and receiving f^IVI^-

based. capacity pricing prior to the Comxni.ssion`s reje on
of the ESP 2 Sti.paalation, artd while the ESP 2 Stipulation
was in place, the tier-two price for capacity: RpSA DIso
argues that it is unjust and uzirreasonable to decrease the
amount of RPM-based capacity pricing for the cr,Irerra.ezcial
dass from the level authorized in the Irutial ESP 2 C3rdet, in
light of the fact that the Coxranissiort ordered an exp ion
of RPM-based capacity pricing for govexnm ta.l
aggregation. RESA condudes that the Commission sh tr1d.
clarify that any customer that began shopping prio to
Septeznber 7, 2012, and received P•1'1vi bascd capacity
pAa^ -rg u?,^tt be c-harged such pricing during the peiiod
covered by the Interim Reli.ef Entry.
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(54) Like RESA, FEJ also notes that AEP-Ohio has interpr^ted
the Tn.terim IZehef Entry to aliow RPM-based capa(city
pzicircg to be taken away from a significant numbef of
customers that were shopping as of September 7, 2011,
when the ESP 2 Stipulation was filed. FES notes that both
the ESP 2 Stipulation and the Iz-►itaal ESP 2 Order

recognized that all shopping custozners qual3:fying for

RPM-based capacity pricing as of September 7, 2011, would
be entitled to continue to receive such prieing. FES argues
that the Coxrunission should have established an irnt^rim
SCM based on RPM prices or, alterra.atively, should confirm
that, during the interim period, all customers that vyere
shopping as of September 7, 2011, should receive RPM-

based capacity pricing.

(55) AF^.''-Ohio contends that the applications for rehearing of
RESA and FES should be denied, because they are
essentia.lly untimely applications for rehearing of the h-utial
ESP 2 Clarification Entry in the cvztsolidated cases. AEP-
Ohio asserts that the Interim Relief Fntry merely confirtned
that the capacity pricing requi.reznen.ts of the Initial. E$P 2
Clarification Entry were to continue on an interim b4sis,
even though the Coznrrtissior► rejected the ESP 2

Stipulation. AEP-Ohio believes that RESA and FES should
have raised their objections to the capacity pridng
requirements by seekang rehearing of the Initial ESP 2
Clarification Entry. AEP-OHo further argues that RESA
and FES ignore the fact that the ESP 2 Stipulation was
rejected by the Comxnission in its entirety, W^ich:
elin.^inated all of the benetts of the stipulation, ^nd,
therefore, RESA and FES have no basis upon whic^ to
rlaifn that CRES providers should receive those benefiti.

-21-

Next, AEP-tJhio disputes RESA's characterization of, the
status quo, and argues that the Coxrurdssion maintained the
status quo by retaining the capacity pricing set forth iri the
Iritia1 ESP 2 Clarification Entry. Finally, ,A,EP-,Ohio asserts
that the Initial ESP 2 Clarification Entry, which remained in.
effect pursuant to the Interim Relief Entxy, required ':that
each customer class receive an allocation of :RPMb^sed
canacity pricing for 21 percent of its load, and did' rs.ot
perma:t the reallocation of capacity from one customer $ass
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to another. AEI'-C?hio argues fihat RESA has misconstrued

the iztterim Relief Entry in represen.tin.g the 21 percent as a

zartiiiinzum, not a nxaxinxum.

AEP-d 'o's(56) Ini.tially, the Commission disagrees with
argument that RFSA's and FES' applications for rehe. g

of the h-iterim Relief Entry are essentially un ' ely
applications for rehearing of the Initial ESP 2 Cl:ar.ifica:tion.

Entry. :A-1though the fnter.irn Relief Entry was subject td the

clarifications in the Iriitial ESP 2 Clarification Entry, E the

entries are otherwise entirely distinct and were issu for
different purposes. Whereas the Initial ESP 2Clarifica. ion.

En" was issued to clarify the terms of our approval o the

ESP 2 Stipula.tion, the Ynterinn Relief Entry was is-aue to
approve an interim SCM in light of our subseq ent

tejection of the ESP 2 Stipulation. We find that the
applications for rehear`xng of RESA axnd FES ere

appropriate under the circumstances.

Furthe.r, the CoxmnrtissiQn clarifies that all customers at

were shopping as of September 7, 2011, should ave
continued to receive RPM-based capacity pricing ding
the period in wrhich the interim SCM was in e ect.
Pursuant to the terms of the ESP 2 Stipu.Iation as apprqved
by the Coxnxztission in the .Znitial ESP 2 Order, cta.stomers

that were taking generation service from a CRES prov ider

as of the date of the ESP 2 Stipulation (i.e., Septemb r7,

2011) were to continue to be served under the RPM a.te
applicable for the remainder of the contract term, htcJ.u ing
reztewa.ls?$ In the Initial ESP 2 Clarification Entry, the
Coninxission confirmed that it had modified the E P 2
Stipulation to prohibit the aLtocation of RPM-b ed
capacity pricing from one customer class to another and
that this modi.fication dated back to the iii.i.tial alloca tion

among the customer classes based on the Septemb^r 7,
2011, data. This darification was not intended to adver^ely
impact customers already shopping as of Septernb^r 7,
2011. Likewise, the Interim Relief Entry, which was subject
to the darifications in the hu.'tial F-.SP 2 Clarification Eantry,
was not intended to discontinue RPM-based capleity

Initial FSI' 2 Order at 25,54.
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pricing for customers shopping as of September 7, 2011.
.A EF'-Oi.ai.o is di.rected to make any necessary adjustnen.fs to
CRE.4 billings that occurred dxn.ctg the interim period,
consistent with tlhis clarifieation:.

In-terim Relief .F_,xtensian Entry

Evzdentiax-y Record and Basis f^r Commissi.on`s D4c}:sio^t

(s7) FES argues that the Interim Relief Extension Entry is
unreasonable and ural.awful because- it is, not based; on
probative or credible evidence that AEP-Ohio weuld s^er

irrtmetliate or irreparable finane%al harm undex Rl'k^f b sed
capacity pricing. FES asserts that AF.1'-C)ltia's da,"s
regarding the purported harm that would result ft-orzr.
RPM-based capacity pricing are overstated and
unsupported by any evidence in the xecord. FES adds that
AEI'-0hio made no attempt #ca comply with •the
requirements for ernergen.cy rate relief.

-23-

Additivnally, FF,^ contends that the Interim Rtief
F.x-tensio.rt Entry is unreasonable and unlawful because t is
in direct confl.i.ct urtffi the RAA and RPM, pursuan to
wri-ich capacity pridng is not based on a traditional cos -of-
service ratemaking methodology, but is instead inten ed
only to compensate RPM participants, anclucling RR
Entities, for ensuring reliability. According to ^ES,
capacity pric.in.gg is not intended to compensate AEf'-CDhio
for the cost of its generating assets and only the Coxnp y's

avoidable costs are relevant.

FES also argues that the Tnterim Relief Extension En is

urtreasornable and uiliawf-ul because it imposed capa, ty
pricing above the RPM-based price on tier-one cvstomers
that have al`va.ys been entafiled to RI'11rt-based capaicity
pz7dng, without any explanation or supporting evidence.
FES adds that tier-one custamers and CRES providers will
be severely prejudiced by the +CommissiUn`s modificatio-n.

Finally, FES argues that the In.terim Relief Fxterisi:on E41try
is unreasonable and unt.awful because it exteRded : an
improper in.terhn SCM without sufficient justificatior-L * to
why the Commission elected to confime abave-m4ket
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capacity pricing, despite its earlier determination that the
interim rates should on.ly remain in effect tl^ough Nlay^ 31,

2012. FES contends that the Commissa.ora. relied - cirt
fra di#i:onal cost-of-service concepts that have no relevance

(58)

(59)

in this proceeding.

O11IA argues that the Coznniission's approval of .A[EP-
QMo`s proposal to increase and extend the Comp y`s
interim capacity pricing is not suFForted by redord
evidence. OMA adds that a majority of the Commisliost
was unable to agree on a rationale for gran.ting the
extension. OMA Gazlci-udes that the Commission sh.ould
reverse its decision to gra-nt the extension or, ixa i'tlle

alkesziative, retain the interisn capadt-y pricing adopfeo in

the Interim Relief Entry.

AEP-Ohio responds that the majority af the argum:^nts
raised by FES and OMA have already been consxdered 6d
xejected by the Camrnission on nuxrEeratLs occasions during
the course of tb:e proceeding and should again be rejedted.
Regarding the remaining argurnents, AE1P-Uhia notes that
the Commzssion thoroughly addressed all of the arg.-czmOn.ts

that were raised in response to the COm.pany's Motiort for

extension.

(60) As discussed above, the Commission finds t1-1at ( we
thorough.l.y explained the basis for our decision to #ant

'interim relief a.n.d approve an interim capacity f
zn.echanusm as compensati.on for AEP-Ohio°s
obligations. In granting an extension of the interim
the +C.om.rnYssion found that the same rationale contin
apply. In the Interim R:elaef Extension Entry, we exp
that, because the circuxri.stances prompting us to grE
interim relief had not changed, it was appropri
continue the interim relief, in its current form,

to

the
to
an

additional period while the case remained pending. The
Commission also specifically noted that various factorsfhad
prolonged the course of the proceeding and delayed a^al
res€^lut;.on., despite the Commission's considerable e orts
to maintain an, expeditious schedule. We uphold our b^lief
that it was reasonable and appropriate to exter.ed ` the

,^^„ ^^;^,interim capacity pricing r^ec^ha^^s^-^ t:^µ^-F
circumstances. Therefore, rehearing should be denzed.

-24-
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tension of Interim SCM
1

(61) FES argues that the Interim Relief Extension En is
un.reasonable and unlawful because it authorized the

extension of an interim SCM that is urdawful, as
demonstrated in FES' application for relaea.ring of, the

Irtiterhn Relief Entry. Similarly, IEU-Ohi.o reiterates! the
arguments raised in its briefs and a.pplica#ion for rehearng

of the Intorii.a Relief Entry. AEP-Qhia replies that the

Coxnaxla.ssion has already addressed intervenors' argwn nts

in the course of this proceeding.

(62) As adclressed above, the Commission does not agree Mat
the interim SCM was uztlawfuT. For the same rea ns
enumerated above with respect to the Tnterim Relief try,
the CQrn.missxon finds nothing improper in our extensi . oE
the interim. SCM for a brief period.

Drcxe Erocess

-25-

(63) IEU-C?hio contends that the totality of the C:amrn^5si n's
actions during the course of this proceeding violated U-
Ohin`s due process rights under the Fourt th
Amendment. IEU-t?hio believes the C.oxnmiss^on's cor^' uct
fhroughout this proceeding ha:s subjected the positiarsr of

parties t^bjecting to 1^EP-C31^.^i^a's denan a.nds to coz^.demn on

without trial. In its memorandum contra, AEP-Ohio
argues that IlEU-Ohio's lengthy description of the
procedural history of this proceeding. negates its due

process c3:aim.

(64) The Conlrr+a:ssion finds no merit in IEU-Ohio's due pr ess
c].aim. Pcusuant to the procedma1 sehedule, all pies,
induding TETJ-Uhio, were afforded ample opporhuti. to
partic^.pate in this proceeding through means of disco ery,
a lengthy evidentiary hearing with cross-examin:at" of
witnesses and presentation of e?dubits, and briefing. JEU-

o1iio was also afforded the opporLuriity to respond to 4EF-

ohiops motion for interim relief, as weIl as its motion fc^ an
exten,sion of the interim relief. As the record refleds,

;.
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Ohio took fidl advantage of its oppor tuzuties
a.ccordizagly, its request for rehearing should be denied.

Reguests for Escrow Account or Refin-id

(65) OMA asserts that the Interi:m Relief Extension 4try
underm.ined customer expectations and substan.tially
harmed Ohio znanufacturers and other cusf:omers. O^^
notes that, as a result of the Interim Relief Extension E4try,
all customers, in.cludingcustoasaers in tier one, ere
required to, pay capac3.ty rates that were substaAally
hzgher than the current RPM-based capacity price, contrary
to their reasonable expectationsy and to the detriment of
their business arrangements and the competitive m*ket.
®.T1hA adds that the Coirunission failed to conside^ its
recommendation that AEP-Ohio deposit the differ^a.ice
between the two-tiered interi.m relief and the RPM-b4sed

capacity price in an escrow aecoun-t.

(66) WTJ-Ohio asse.rts that the Commission should direct .A€.EP
0hio to refund all revenue cvRected above RPIVI based
capactty pricing, or at least to credit the excess collection
against regiAatory asset balances otherwise eligi.bl.e i for
amortization through retafl rates and charges.

(67) In response to IFt7-t:}hio, AEP-Ohio asserts that man.^r of
IELT-C1hio's argtaments are irrelevant to the Interirzt. ROzef
Extension Entry and thus inappropriate for an appi.ica,t^.ort

for rehearing. Further, AEI'-Ohi.o disagrees with ®MA that

there is no evidence that the Company would suffer h

frorn. RPM-based capacity prici-ng. AEP-C)hio also conte.nds

that neither customers nor CRES providers can cl âlin. a

con.tirtuing expectation of such pricing or rely uport; the

now rejected ESP 2 Stipulation.

(68) For the reasons previously discussed, the Commisfiion
finds that the brief extension of the interim capacity prI¢rig

mechanism, wrt-l.h0'Elt rClodlflcatiort, was reasonable LIYideT'

the circuinstances. Accordingly, we do not be-Ueve that
lEU-0hia`s request for a refund of any alnount in excess of
RPM-based capacity pricing and OMA's request that an

escrow account be estalil%shed are necessary cir appr6podte.
Further, if intervenors believed that extraordinary r^}ief

-2G-
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from the Interim Relief Extension Entry was required„ the
appropriate course of action would have been to seek a
stay of the enti-y.

lAfe do not agree tliat the lr►.tersxn Relief Extension ^y
undermined customer expectations or caused subst tial
harm to ctastarners_ Thrs case was initiated by tl,.e
Coniniission nearly two years ago for the purposeT of
reviewing .A.EP-Uhio`s capacity charge and cietermaz^ng
whether the SCM. should be modified in: order to prorhote
competition and to enable the Company to recover ! the
costs associated with its FRR capacity obligations. In any
event, as with any rate, there is no guarantee that the rate

wi11 remain unchanged m the future. We find that the
Interim Relief Extension Entry appropriately balanced; the
interests of AEP-Ohio, CRES providers, and ctxsto ers,
wh%ch has been the Commission's objective throughou.tthzs

proceeding.

Cap d.er.

Turisdiction

(69) IEt3-C3hio argues that the Capacity Order is unlawful ^ ,an.d

-u:nreasonable because the Coxninission is prohibited ftoan
applying cost-based ratemaking principles or resoxtin^ to

Chapters 4905 and 4909, Revised Code, to supex-vsse and
regWate generation capaci.ty service from the point of
generation to the point_ Pf consumption. IEU--6hio
conterids that it makes ria difference whether the servke is
termed. wholesale or retail, because retail electric ser^vice
indudes any service from the point of generation to the
point of consumption. 7EU-Ohio_ asserts that the
Commissiozz`s authority with respect to geueration serVi.ce
is limited to the authorization of retaYl SSt3 rates fihat; are
established in. conformance with the requirement5 af
Sections 4928.141 to 4928.144, Revised Code.

(70) The Schools contend that the Commission lacks authdrity
to set cost-based capacity rates, because AEP-Oliio`s
cavacity service is a deregulated generation-related, service.
The Schools believe the C.:oxasm.issioh`s authority regarding
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capacity service is lirnited to effectuating the state's enar'gy
policy found in Section 4928.02, Revised Code,

(71) In the Capacity Order, the Contmission deterznin.ed th4t it
has authority pu,rsuant to Sections 4905.04, 4905.05, ^md
4905.06, Revised Code, to establish the SCM. We
determizE.ed that AEP-Ohio's provision of capaci.ty to CRES
providers is appropriately characterized as a wholefiale
transaction ratlher than a refiail electric service. We noted

that, although wholesale transactions are generally subject
to f.he exdusive jurisdiction of FERC, our exercisej of
jurisdiction in this case was for the sole purposej of
establishing an appropriate SCM and is consistent N6th

Section D.8 of Schedule 8.1 of the i:RC-approved R.A .
Additionally, we noted that FERC had rejected A C's
proposed formula rate in light of the fact that the
Comn-.i,ssion had established an SCM in the Initial En 19
The Contrs'ission further deterinined, wwithin its discretion,
that it was necessary and appropriate to establish a aost-
based SCM for AEP-Ohio, pursuant to o,a.r regula.#ozy
authority under CCh..a.pter 4905, Revised Code, as we as
Chapter 4909, Revised Code, which authorized ^the
Comrn.isssion to use it<s traditional regulatory authorit^ to
approve rates that are based on cost, such that the resul °Ong

rates are just and reasonable, in accordance w'ith Sec^on

45(?5>22., Revised Code. Because the capacity service at
issue is a whoXesale rather than retail electric servvice; we
found that, although market-based pricang is contempl4ted
sn Chapter 4928, Revised Code, that eha.ptex' pertains s^lely
to retail electric service and is thus inapplicable unde the
circumstances. The Commission conduded that we ve

an obligation under t,radition,al rate regulation to ure
that the jurisdictional utili.ties receive just and reason bie
compensation for the services that they xender. How ver,
rehearing is granted to cl.arify that the Coznra.issio#r is
under no obligation with regard to the specific znechartismm
used to address capacity costs. Such costs may be
addressed through an SCM that is specifically crafted to
meet the stated needs of a particular utility or throu a
r3der or other znechanisrn.

19 American E,'.ecirts Parver Serric$ Carporation,1 34 FERC 161,039 (2011).
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The Cvmxiiission carefully considered the questi.on: of
whether we have the requisite statutory authorify in idus
znatter. We affirm our findings in the Capacity Order that

capacity service is a wholesale generation service bet+en

AEP-Ohio axtd. CRES providers and that the provisionk of
Chapter 4928, Revised Code, that restrict the CommissiO'n's

regulation of competitive retail electric services are
inapplicable. The defirr.ifion of retail electric service fo^.rm:d.
in Section 492$.01(A)(27), Revised Code, is more nartow
than 2EU-C1.hi.o vvould have it. As we discussed in the

Capacity Order, retail eleetri.c service is "any se n i:ce
involved in supplyzr'g or arranging for the suppl of

electricity to ultimate consumers in this state, from the
point of generation to the point of corasunlptiaai." Beeziuse
AEP-Ohio supplies the capacity service in questio4 to
CRES providers, rather than directly to retail cu.stomer{.s, it

contend, or a deregulated service, as the Schools assert. -29-
is riot a retail electric service, as IEU-C3hio appears' to

Additionally, as discussed above, we note that Secfion
4905.26, Revised Code, graxtts the Commis$ion
considerable authority to review rates2e and auth.orizes; our
investigatio-n in this case. The Coarimission properly
initiated this proceeding, consistent w-ith that sta-tuM to
examine AEP-t7ldo`s existing capacity charge for its FRR
obligati:ons and to establish an appropriate SCM tipon
completion of our review. We grant rehearing for the
llirriited purpose of darafy.ixtg that the Capa.ci.ty Order was
issued in accordance with the Commission's authority
found in Section 4905.26, Revised Code, as well as Sectfons

4905.04, 49Da.05, and 490 x.f}6, Revised Code.

Cost-Based SCM

(72) OCC argues that the Cdnn-ission erred in adopting a ost-
based SCM rather than finding that the SCM sho^:il^ be
based on RPM pricing. Similarly, the Schools argue ;ffiat
the Commission failed to find that RPM-based capacity

20 Gce^, e.gp-.; Ohio Corzsumers' Counsel v. pub, t,Ttt7. Comm., 110 0hio St3d 39 , 400 (2006}; Atlnet

Colnmunzscttttms Seruaees, Inc. v. Pub. Citil. Comm., 32 Ohio St.3d 115, 117 (198, Viuo uuiures C o. U.

Pub. Util. Comrat., 58 C)hio St.2d 153,156-158 (1979).
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(73)

pricing is reasonable and lawful and should be reiris 'ted
as the SCM. AEP-Qhio replies that the arguments raised
by OCC and the Schools are unsupported and have alre dy

been considered ar ►d rejected by the Commission.

C7hio notes that the Commission deterrr►iried that it has the

authority to establish an SCM based on, the costs associ ted
with the Comparey's FRR capacity obligations. d

:pES contends that the Capacity Order unlawfully ci
unreasonably established an SCM based on eznbeci^.
costs. Specifi.cally, FFS argues that, pursuant to the
language and purpose of the R:A.^., the ornl.y costs that can

possibly be considered for pricing capacity in PjIV^ are
avoidable, not embedded, costs and that AEP-O 'o's
avoidable costs would be fully recovered using RPM-b ed
prici.ng. FES asserts that AEP-Ohio's FRR cap. 'ty
csbligations are not defi.n.ed by the cost of its Ned
generation assets but are instead valued based on P. 's
reli:abality requirements. f^"ES believes that the Capacity
Order provides a competitive advantage to AEP-(7hi^ in
that the Company will be the only capaei.iy supplier in 3M
that is guaranteed to recover its fiffl embedded costs: for
generation. FES notes that AEP-Ohio's status as an FRR
Entity does not justify different treatment, as there is no
material difference between the FRR election land
participation in PJM's base residual auctiorr..

(74) AEP-Ohio argues that the Co7nmission appropri4t€Iy
determined that cost, as the term is used in Section 17.8 of
Schedule 8.1 of the RAA, refers to embedded cost. AEP-
Ohio notes that no reference to avoided cost is conWned
wi-thin. Section D.8 of Schedule 8_1 of the RAA and that, as a

participa.r►:t in the drafting of the RAA, the Company
understood th.at the reference to cost was intended to rn.ean
embedded cost. AEP-Ohio contends that, because avoided
costs are bid into the RPM's base res%dctal auction, ^ES'
argument renders the option to establish a cost b4'sed

capacity rate under Section D_8 of Schedule 8.1 of the AAA

meaningless.

-13q_

(75) Like I^'pS, IEU-C?hio argues that the Capacity Order is in

conflict with the RAA for r?.umerois.s reasons, inciuciing::tna.t

the order does not account for Delaware law; ignoro the
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(76)

(77)

RAA's focus on the entire PJM region and the RA^'s

objective to support the de^relopment of a ro ust
competitive marketplace; finds that use of the term " "
in the RAA. mearts en-Lbed.ded cost; and is based an P#^
^3hi.a's flawed assumptic^ns that the Company is an
En#ify with owned ar►d controlled generating assets t
are the source of capacity provided to CRES provi ers

servin.g retail custorn.ers in the Company's certified el c

d.istributi:on service area.

In its Fr►emoran.dun contra, A.EP-{?hio notes that IEU-0h.ia

fails to explain how the application of Delaware law v+J îD uld

make any practical difference with respect to the
Cornxnzssion's interpretation of the FAA.. AEP-Ohio argues
that the RAA cannot be interpreted to mean that state

^^r►cornmissions are constrained by Delaware law
establishing an SCM. AEf'-ohia also contends that, if the
reference to cost iri. Sec.Li.on D.8 of Schedule 8.1 of the A
is interpreted as avoidable cost, it would render the

provisi4n meanin.gless. AEP-Ohio adds that Mt3 hio
relies on inapplicable U.S. Supreme Court preced.enk in
support of its arguzxtent that cost does not mean embedded

cost.

The Commz.ssion finds that the arguments raised by the
Schools, C7CC, FES, and IEt7-0hio have already I een
thoroughly considered by the CommissiQn and shduld
again be derued. As discussed above, the Coxnmission.has

an obligation to ensure that AEP-Ohio receives reason#ble.

compensation for the capacity service that it presvades. +We
continue to believe that the SCM for A.F.,P-0hio shoul4 be

based on the Company's costs and that RPM b^sed

capaci.ty pricing would prove ' insufficient to el.d

reasonable com.pertsation for the Company's pravisio l of
capacity to CIZES providers in fuLfiBRient of its j
capacity obligations.

Initially, the Cranumissior+, finds no merit in IE'U-(^ o's
daim that ,t4EP--ohio is not an FR.R P,nntity. Although
AEPSC signed the RAA, it did sd on behalf of the
Company. The Con^missi+on also di.sagrees with .^ES'
contention that the Capacity Order affords a^. ^ dc

orr^petztzve a:eadvantage to AEP-C?hio over other cap^citY
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suppliers in PJM. The Commission ixu.tiated

proceeding soleJy to review AEP-Ohio`s capacit-y costs d

delermirle an appropriate capacity charge for its IRR
obligations. We have not considered the costs of any o er
cap. aca.ty supplier subject to our jxxrisdiction nor do we ztd

it appropriate to do so in this proceeding. Further, the
Cor^rnission does not agree that the SCM that we atre

adopted is inconsistent with, the RAA. Section D. of

Sehedule 8.1 of the RAA provides only that, where the ate

regulatory jurisdiction requires that the FRR Entity' be
compensated for its FR3Z capacity obligations, such CM

will prevai.I. Tizere are no requiremen.ts or Iimitatio for

the SCIVI in that section or elsewhere in the RAA. A,ltho gh

Section T).8 of Schedule 8.1 of the RAA speci.fi y
contemplates that an SCM may be established by the tate

regulatory jurisdiction, neither that section nor any other
addresses whether the SCM may provide for the rec:o ery

of eznbedded costs, nor would we e-xpect it to do so, ven
that the FRR Entity's compensation is to be provide by

way of a state rnec:hana,sm:. The Commission finds tha we
appropriately adopted an SCM that is consistent 'th

Section D.8 of Sch.edr Ae 8.1 of the RAA and state law d
that nothing in the Capacity Order is otherwise contra to

the RAA.

Ezier Credit

(78) AEP-Ohio raises numerous issues with res°ped to the.
energy credit recommended by Staffs eonsuitant in 'this
case, Energy Ventures A.nalysis, hic. (EVA), whi.c.h as

adopted by the Com.mission izi the Capacity Order. its
first assignment of error, AEP1Jl.uo contends that the
Conurd.ssicpn's adoption of an energy credit of
$147.41 JMW-day was flawed, given that EVA assum^ d a
static shopping level of 26.1 percent througliont - the
relevant timeframe. AEP-Ohio xiotes that, a.ccording to
Staffs own witness, the energy credit should be loiver
based upon the established shopping level of thirty p&cen.t

as of April 30, 2012. AEP--C)hio adds that the energy c^edit
should be substantially lower based upon the iner ed
levels of shopp:-tg that wi^.1: uc'•= .r T"""-th R-.1'M-based capcitv

pricing. AE:P-C?bi.o believes that there is an inconsist ncy

-32-
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betx,veen the Commission's recognition in the Capa' 'ty
Order that RPM-based pricing will cat^ shoppin to
increase and the Cozxurnissiozi's adoption of E;^.'s
methodology without an adjustment to reflect a hi `h.ex
level of shopping. At amRns^ ►u.m, AEP-Oi.iic^ argv.es^hat
the Commission should account for the actual shopping
level as of the date of the Capacity Order.

(79) IEU-aOhio responds that the arguments raised iDy AEP-Ohio
in its application for rehearing assume that the
Commission may act beyond its statutory jurisdiction tct set
generatiort rates and that the Commission may trIaw y
authorize the Contpariy to collect transition revenue. d.J-
Ohio also contends that all of AEP-Ohio's assigzi.men of
error that relate to th.e energy credit are based on the
flawed assumption that the Company identified d
established the incurred cost of satisfyin:g the I'RIZ En ty's
capacity obligatiozzs. IELr-Oi.ii.o notes that AEF-Oh:io's st-
based rnethodology relies on the false assu.mption that the
Company's owned and controlled generating assets are the
source of capacity available to CRES providers se.r^ing
customers in the Company's distribution service territory.

(80) AEP-Ohio also argues that there are a number of erro •s in
EVA's energy credit, resulting in an energy credit th t is
unreasonable and agairtst the manifest weight of the
aevidence. A.Ef',-Ohic contends that the Comzni ion
adopted EVA's energy credit without rneanin g
explanation or analysis and abdicated its statutory dut-o
make reasonable findings and conclusioos, in viEolatior ► of

Seckion 4903.09, Revised Code.

Specifically, AET'-OMo asserts that EVA's xnethodology
does not withstand basic scrutiny and is largely a blackibox

that cannot be meaningfully tested or evaluated by ot ers;

E^T^. failed to calibrate its model or otherwise acc:oun^ for

the impact of zonal rather than nodal prices; EVA erre4 in
forecasting locational marginal prices (LMP) instea of

using available forward energy prices, which were used by
Staff in the ESP 2 Case; E4^A. used inaccurate and

understated fuel costs; EVA failed tci use correct heat riates
..._ _ . , ^ ^ ^^..,-,.,^to ca.pfure ^.^.n.:̂ rr^um. and start tsrr^:e upera xi[g ^.„v^^sr^.cs

and associated cost a.m.pacts; EVA wrongly incorpor4ted
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traditional OSS margins azld otherwise failed to prop .rly
reflect the impact of the pool agreement; anti , A's

estunate of gross margins that AEP-Ohio will earn froxn.

Juxie 2012 through May 2015 are overstated by nearly 12(}Q
percent. AEt'-Ohio argues that, at a xrt.inirstizm., • the
Comn-tissiori should conduct an evidentiary hearing: on
rehearing to evaluate the accuracy of EVA's energy rrt
compared to actual results. In support of its request, P-
Ohi.o proffers that EVA's forecasted energy xnairgins for
juxte 2022 were more fhat-t three tiznes higher i=hazz the

Company's aE-tual margins, resulting in an energy credit

that is overstated by $91.52/MW-day, arnd that provisional
data for July 2012 confirxns a similar degree of error in

.EVA's projections.

AEp-Ohic, ai.so points out that Staff admi:tted to sign.ific mt,

inadvertent errors in Staff witness JE-larEer's tes ' ny

regarding calculation of the energy GTedit and that taff
was granted addifional time to present the s-tipptem tal
testzmony of Staff witness Medine in an attempt to co ect
the errors. AEP-Ohio notes that Staff presented tee
different versions of EVA's calculation of the energy cr c^it,
which was revised twice ir^. order to address errors in^the
calculation. AEP-Ohio asserts that the Cornnn-ussion
nevertheless adopted EVA's energy credit without mention
of these procedural irregularities. In any event, AEP-6hto
believes that Ms. N1ed.ine's testimony only partially nd
superficially addressed Mr. Harf,er's errors. According to
AEP-Ohio, the Comxussion should grant the Compa#iy's
application for rehearing and address the remaining

.fundainental deficienci.es in EVA's methodology in orddr to
avoid a reversal and remand froom the Ohio Suprleme

CQurt.

(81) FES responds that the Co:crlmission already considered and
rejected each of .P,EP-Ohio's arguments. FES adds that
there are flaws in the eztergy credit calculated by ^EP-

Oluo's own w-itness and that the Company's crzticisxnk of
EVA's approach lack merit.

(82) The Con-e.mission finds that AEP-C3hio's assignmentS of
error regarding the energy credit shou:ld be denied. First,
with respect to IEVA's shopping assumption, we find
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nothin.g inappropriate in EVA's use of a static shop ing
level of 26 percent, which reflects the actual leve of
shopping in AEP-Ohzo's service territory as of 11arch1 31,
2012, which was arou.nd the time of EVA's analysis. We
recognize that the level of shoppi_ng will conti.nitbLUy
fluctuate in both dsrecti.ons. For that reason, we beiieve
that it was appropriate for EVA to use the actual level of
shopping as of a recent date, rather than a projeetion, and
find that EVA's figure is a reasonable approximation.
EVA'S use of a static shopping level provides certainty to
the energy credit and capacity rate. The alternative w uld
be to review the level of shopping at regular interval an
option that woWd unreasonably necessitate con ' tzal
recakulations of the energy credit to reflect the shopping
level of the moment, while intxoducing uncertainty into the
capacity rate. The Comrraission also notes that, contrary to
AEP-Ohio's assertion, Staff wi:tness Medine did not testify
that the, energy credit should be adjusted to reflect the
current level of shopping. Rather, Ms. Medine testifted
only that EVA assumed a shopping level of 26 per^ent,
which was the level of shopping as of March 31, 2012, ao.d
that this figure was used as a conservative approach.21

Regarding the alleged errors in EVA's approach, -the

Commission notes initially that we explained the basis for
our adoption of EVA`s energy credit in the Capacity Order,

consistent with the requirements of Section 4943.09,
Revised Code. A review of the testimony of Staff witne'sses

Medine and Harter reflects that EVA sufficiently described
its methodology, including the fuel costs and heat A;ates

applied in this case; its decision to use zonal prices ;and
forecasted LMP; and its accounting for OSS margins land

operation of the pool agre.emxent?2 We affirm our finoing
that, as a whole, EVA's energy credit, as adjusted by the

Commission, is reasonable. Although AEP-Ohio contqnds

that EVA should have used different inputs in a nu;txcbor of

respects, we do not believe that the Company has
demonstrated that the inputs actually used by 7EVA; are

unxeasonable. AEP-Ul,iio's preference for other inputs'that

Tr. X at 21$9. 2194; Statf Ec. 105 at 19.
7-2 Staff Ex. 101 at 6-11,105 at 4-19.
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-v+would result in an outcome more to its liking is n t a
sufficient ground for rehearing. Neither do we find ny

relevance in .AF.,p--Ohio's daimed proceduxal irxeoarities
with respect to EVA's testimony. Essen.tially, !the
Commission was presmted with two diffei'ent
methodologies for calculating the energy credit, both of
which were questiorled and criticized by the parties.
Overall, the Commission believes that EVA's approach is
the more reasonable of the two in projecting. A:^'P--Ohio's
future energy margizis and that it will best ensure that, the
Company does not over recover its capacity costs.

Authorized Cgmpensation

(83) OCC arrgues that the Com.zn7ssxon erred in finding that
compensation of $188.88/MVV da.y is an appropriate ehFge

to enable AEP-Ohio to recover its capacity costs for its ^RR
obligations from CRES providers. OCC notes that theie is
no evidence to support -thE'. CoI'TtY7L1Ss2C111's finding, 911Vei'C
that no party recomniended a charge of $1$8.88/MW ay.
OC.C further notes that the Commission adopted EP-

Ohio's unsupported return. on eq,aity (ROE), wit c^ut

explanation, in violation of Section 4903.09, Revised Cv e.

In, re .^onse to OCC, as well as similar arguments from(84) ^
OMA and OHA, AEI'-Ohio asserts that the ROE appresved:

by the Corxmission is supported by relevant and
competent evidence annd that the ROE is appropriate for the
increased risk assodated with generation service. Given

the considerable evidence in the record, AFF'-0h.io
contends that the rationale for the Comraission's rejeoion

of Staff's p'roposed duwn.ward adjustment to the

Company's proposed ROE is evident.

(85) In. the Capacity Order, the Commission explained

thoroughly based on the evidence in the record how it
deternuned that $188.88/MW-day is an approp;aate
capacity charge for AEI'-C3hYes's FRR obligations. We 61srs
explained that we declined to adopt Staff's recaxnmerlded

ROE, give.n that it was solely based on a stipulated Fi'JE
from an unrelated case, and conduded that the ^OE
proposed by AFT-O1uo was reasonalble ts_i^d-ei ; Lh e
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circumstan.ces in the present ea,.se. The evidence of r rd

reflects that AEf'-f..?hio's proposed ROE is consistent fith
the f2OE.s that are in effect for -the Coaza.pany-'s affrliatesl for
wholesale trarzsactioits in other states?3 Therefore, the
requests for rehearing sl7ould be denied.

17eferral of Difference Between Cost and RI''I^f

'Deferral Authority

(86) IEU-ohio axgues that the Commission is prohibited under
Section 4928.05(A), Revised Code, from regulating or
otherwise creating a deferral associated with a competi^tive
refail electric service under Section. 4905.13, Revised Cpde,
and that the Commission may ordy authorize a def rral

resulting from a phase-in of an. 5SC7 rate pursuan. to
Secti.on 4928:144, Revised Code. IEU-C?hio further n tes
that, under generally accepted accounting prirtci Aes

((;AAI'}, only an incurred cost can be deferred for fu e

collection, and not the difference between two rates. --
C}hio also asserts that the Commission unreasonably rid
unlawfully determined that AEP-C7hio might s fer
financial harm if it charged RPM-based capacity pri 'g

and esfablished, cornpensaiion for generaiion cap city
service designed to address the financial perforxnance of
the Company's competitive generation busine.ss, desfp'rte
the Coznmzssion's prior confirtnati.on that the Compahy's
earxiin.gs do not matter for purposes of establis^ung

generation rates.

(87) AEP-Oho asserts that it was unreasonable and urdawfu, for
the Commission to adopt a cost-based SCM and then o der
the Company to charge CRES providers the lower. R M-

based capacity pri:cing. vpecifi.cally, AEP-OhiO cOnt( ds
that it was unreasonable and unlawful to require the
Company to charge any price other than $28$.858 jay,
which the Commission established as the just and
reasonable cost-based rate. A-EP-0hio argues that the
Commission has no statutory authority to requixe the
Company to charge CRES providers less t.h.an. the cost--

23 Tr. II at 305.
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basecl capacity- rate that t.he Commission determined ras
just and reasonable.

(88) In its memorandum contra, IEU-Ohio argues that 4 F-
C)hio assumes that the Commission may act beyon.d! its
statutory jurisdiction to set generation rates and that the
Comn-ti.ssiare may unlawfully authorize the Compaax)t to
collect transition revenue. lEU-Ohio adds that ez.tsto$rter
choice will be fxustrated if the ComiYU.ssion grants the roief
requested by AEP-Ohio in its application for rehearixtg.

-38-

(89) The Schools respond that Af:P-Obio should not comp!ain
that the Commussion lacks authority to order a def e^al,
given that the Company has refused to accept the
ratemaking formula and related process con.ta" in
Sections 4909.15, 4903.28, and 4909.19, Revised Code. e
Schools add, however, that the Commission has 'de
discretion to issue acco-untung orders under Section 490.1.3,
Revised Code, in cases where the Comn-ussion: is not se4ixzg
rates pursuant to Section 4909.15, Revised Code.

(90) PES.A. and Direct Energy argue that the Commission's
ak'proach is consistent with Ohio's energy poli.cy,
supported by the record, and reasonable and lawful. MA
and Direct Energy believe that the Comm^^` ion
pragrriaticaflTy- balanced the various competing interes of

the parties in establishing a}ust and reasonable SCM.

i
(91) Noting that nothing prohibits the Commission ^ om

bifurcating the means of recovery of a just and .reaso ble
rate, Duke replies that .APP-G3hzo`s argument is not ell
founded, given that the Company will be made w oie

through the deferral mechanism to be established the
]ESP 2 Case.

(92) Tn the Capacity Order, the Commission authorized 1'P'-

{?hzo to modify its accounting procedures to d.eferl the
ineurred capaci.ty costs not recovered from CRES pro^ders

and irtdica.ted that a recovery mechanism for the de0red

capacity costs would be established in the ESP 2 Case. 1 We

find nothing unlawful or unreasonable in this approach.
We confintx¢ to believe tha_t it approprxateiy bal_^:^^ a^r

objectives of ezxablirtg AEP-Ub.io to fully recover its
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capacity costs incurred in carrying out its FRR obligati ns,
while cmcoezY°agin.g retail competition in the Cnmpaty's
service territory.

The Commission finds no merit in the arguments that,we
lack the authority to order the deferral. As we noted in the
Capacity Order, the Corn.ixtission relied upon the authority
granted to us by Section 4905.13, Reviseel. Code, in directing
AEP-Ohio to modify its accounting procedures to d:ef6r a
portion of its capacity costs. I-laving found that the
capacsty service at issue is not a retail electric service and
thus not a competitive retail electric service, SEU--O11io's
argument that the Commission may not rely oo. Section
4905.13, Revised Code, is unavailing. Neither do we 1-i:rtd
that authorization of the deferral was contrary to G.A.A.: P or
prior Commission precedent, as TEU--Ohio contends. The
requests for rehearing of :TEC.T-C?hio and AEP-Ohio shoWd,
therefore, be denied.

Competitian

(93) AEP--Ohio contmds that it was unreasonable and unla ful
for the Con.-tmission to require the Company to supply

capaci:ty to CRES providers at a below-cost rate to proxiiote

artificial, un.economic, and siibsidzzed competition th^t is

unsustainable and likely to harm customers and the itate

economy, as well as the Company.

(94) Duke disagrees, noting that the evidence is to the confi^ary.
Duke adds that the other Ohio utilities use RPM-b^sed

capacity pricing without catiYsing a flood of unsustainable

coLftpetl.tlE)n or damage to thC', economy in the stlte. }FE,.7

responds that the deferral authorized by the Commissxon is
an appropriate way to spur real competition and to preven.t

the ciisltzng effect on competition that would result frpm
above-market capacity pricing. FES contends that there is

rtothing artificial in allowing custorners to purchase

capacity from: wi]Iing sellers at market rates. 12p.5A ,and

Direct Energy agree, noting that the Capacity Order will
promote real competation arnong CRES providers fi the

benefit of customers.
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(95) As the Comnusslon thoroughly addressed in the Cap dty
COrder, we believe that a capacity charge assessed to

providers on the basis of RPM pricing will advance; the
development of true competi..tion in AEP-0hio's sercrice
territory. We do not agree ivith AFP-C7hio that there is
anything ax-tificial in charging CRES providers the same
rnarket base cii pricing that is used throughout PJM.
Lacking any merit, ALT-C?Iuo's assignmen.t of error shozald

be denied.

Existing Contracts

(96)

(97)

.A-EP-C7hio argues ffiat it was unreasonable and unl
as well as unnecessary, for the Commission to extend
ba.sed pricing to customers that switched to a
provider at a capacity price of $255/N1W--day. AEI
asserts that CRES providers w-i11 enjoy a sign
w-in.dfafi to the Cornpany's fmancial detriment. A.ccc
to ,A.EF C)hio, the Capacity Order shou.ld not apj
existing contracts with a capacity price of $255/NW-c

Duk.e responds that AEP-CQhio offers no evidetice that ffiese
contracts profu°bit renegotiation of pricing for gener tian
supply. TEt.T-C3hio asserts that AEI' Ohio's argument aust
be rejected becau.se the Company may not charge a! rate
that has not been authorized by the Comrnission, and the
Company has not dern.omtrated that it has any valid asis
to charge $255/MW-day for capacity supplied to ^REJ
providers. IEU-Ohio adds that -khe.re is likewise no basis to
conclude that CRES providers.will enjoy awrindfall, given
the fact that the Cmniissio.n earlier indicated that ^''ht-

based capacity pricing would be restored and such prteing
coxziprised the first tier of the intezrim capacity p.ricing
mechanism. FES also contends that there is no justific#tion
for discriminating aga.izast customers formerly cha^rged
$255/MW-day for capacity by requiring them to continue
to pay above-market raLes. RESA and Direct Energy add
that customers that were charged $255/MW-day electW to
shop with the expectation that they would eventually be
charged RPM-based capacity pricing. OMA agrees;, that

rvstorr►.ers had a reasonable expectation of RPNI-liased
capacity pricing, regardless of when they elected to shop.

-4t?-
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GMA notes that AE.'-Ohio's argument is contrary to state
palicy, v+rhich requires that nondiscriminatory retaii eleqffic

service be available to consumers.

(98) The Commission finds no merit in ,AEP-Ohig's argurxient
and its request for rehearing shaWd, therefore, be dended.
The contracts in question are between CRES providers and
their customers, not AEP-Ohio. It is for the paxties to each

_contract to determine whet.ier the. contract pricing will be
renegotiated in light of the Capacity Order. As between
,AEPPQhi.o and CRES providers, the Compa:ny should
charge the applicable RPMbased capacity prtcing- as

required by the Capacity Order.

State Poltcy-------^-

(99) IEU-OIuo believes the deferral m.echanism is in ca ' ct
with the state policy found in Section 4928.02, Reviised
Code, whi& generally supports reliance on market-based
appraaches to set prices for competitive services such as
generation service and strongly favors competitio^ to
discipline prices of competitive services.

(100) AEP-t7hio asserts that it was unreasonable and u.r

for the Co.rnr.sdssion to rely on the state polit.ies set I
Sections 4928.02 and 4928.06(A), Revised C.ol
justification for reducing CRES provzders` price of c
to RPM-based pricing, after the Comxzzission dete:
that Chapter 4928, Revised Code, does not apply
capacity charge paid by CRES providers to the Cl
AEP-Ohio argues that the Commission determined t
chapter is inapplicable to the Company's capacity
but then unreasonably relied upon it anyway.

in

as

the

the

(101) Duke disagrees, noting that the impact of AEP-Ohio's
capacity charge on retail competiitian in Ohio is an isstW for

Corxn-:issxon review in this proceeding and that the Issue
cannot be considered withaut reference to state policy.
IEU-Ohio adds that AEP-^`Jh3.a has urged the C:orrina^skon
in this proceed.ing to rety on the state policy fouz^d iLn
Section 492E.L?2, Revised Code. IEU-{7hin also point out
that the COIT1TTLisS1C711 is required to apply tiLe state piJj- ^' in

making decisions regarding generation capacity sevice.
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(103)

FES contends that, if the Conzln%ssion has the authorit^ to
create a cost-based SCM, then it also has the authorto
follaw the express guidan.ce of Chapter 4928, Rev*ed
Code, and encourage competition Ehrough the usei of
market pri:cing. RESA and Ehrect F,nergy note that Sechon
4928,02, Revised Code, contains the state's energy pocy,
parts of which are not limited to reta,il electric servi, es.
RESA.arnd Direct Energy contend that the Capacity Order
is comistent with Section 492$.02(C), Revised Code, wtuch
requires a diversity of electricity supplies and suppliers.j

Tr€i:tially, the Commission notes that, although we
determined that Chapter 4928, Revised Code, has no
application in terms of the Comxnission.'s authorito
establish the SCM, we have made it clear from the o tset
that one of the objectives in this proceeding w to
determine the impact of AEP-Ohio`s capacity charg on
CRES providers and retail competition in Ohio. !'Ihe
Cti:rtunission camot accomplish that objective wqout
reference to the state policy found in Section 492 .02,
Revised Code. Furtheir, as the Conamission stated " the
Capac%ty Qrder, we believe that RPM-based eap city
pricing is a reasonable rneans to promote r ail
coxnpetition, consistent with the s-tate policy objec 'ves
enzzmerated in Section 4928.02, Revised Code. We dd not
agree with IEU-Ohi® that the deferral of a portion of AEP-
Ohi:o's capadty costs is contrary to any of the state p0icy
objectives identified in that secEion. The assigzunenfs of
error raised by AEP-Ohio and IEU-Ohio should be d.erlecl-.

Evs`dentiar^r ftecord and Basis for Cornnzission's

Decision ~

OCC contends that thexe is no evidence in the recordE that
supports or even addresses a deferral of capacity costj and
that the Commission, therefore, did not base its decisidn on
facts in the record, contrary to Secti.on 4903.09, Rewised
Code. OCC also asserts that the Cammission errdd in
authorizing carrying charges based on the weighted
average eost of capital (WACC) until such time as: a
recoverv n-iechaztism was approved in the ESP 2^ase,

-42-
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OCC believes that any carrying charges shoi:ild be
calculated based on AEP-Ohio's lQng: terrn cost of debt.

(104) A-EP-flhi.o responds that OCC's argument is mc>ot. AEp-
Clhi.o explains that the SCM and associated deferral did not
take effect until August 8, 2012, which was the date on
which the Commission approved a recovery rnechar ►isr^ in

the ESP 2 Case, and, therefore, the WACC rate ciid not

apPly-

,(1{l5) Like C1CC, lEU-C7hio contends that the Commission's
authorization of carrying charges lacks any supporting
evidence in the record and that the carrying charge rates
approved are excessive, arbitrary, capricious, and contrary
to Cornnni.5sion precedent.

(106) The Commission notes that OCC appears to assert thatl the
Comrxussi.on may not authorize a deferral untess it has ftrst
been proposed by a party to the proceeding. We find no
basis for OCC's apparent cc,ntention that the Gornm.is^ion
may not anthori.ze a deferral on our own ixufzative. As
discussed above, the Commission has the reqt+site
authority pursuant to Sec.̂ tion 4905,13, Revised Cbde.

Further, the reasons prompting our decision were
thoroughly explained in the Capacity Order and suppo^ed
with evidence in tYie record, as reflected in the order. ^V1re
thus find no violation of Seckion 4903.09, Revised Code.

Regarding the speczpZc carrying cost rates authorized, the
Coxxurtission finds that it was appropriate to approve the
WACC rate until such time as the recovery mechanism vas

esta.bIishe+ct in the ESP 2 Case, in order to en.suse that

Ohio was fully compensated, and to approve the lang-term
debt rate farom that point forward. As we have noted in
other proceedings, once collection of the deferred costs
'begirs, the risk of non-coll-icti.on is significaratly red4ed.
At that point, it is more appropriate to use the lon"rm
cost of debt rate, which is consistent with sound regulatory
practice and -Commission precedent x4 In any event as

24 Zn thz Mtfer of the Appticatian of{Yoturrthus Southem Power Company and Ohio Paz^er Company to Adjust

Each. Campany's. Transrreisszrnz Cost Reeoarery Ftider, Case No. W1202-FL.-'vivC; Finding and Oid-°*

(I3ecember 17, 2008); In the Matter of the Appticativn of Coiurnbus Southern Powr Ca;npany anti Ohio
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AEP-0hio notes, OCC's argument is moot. Because the
SCM took effect on the same date on which the defqrai
recovery mechanism was approved in the ESP 2 Case, t: er.e
was no period • in which the WACC rate app ^d.
Accordingly, OCC's and IEU-Cyhla's assignments of e or
sh®uld, be denied,

Recovery of Deferred Capacitv Costs

(107) C)CC argues that the Comin.ission erred in allo ' p;
wholesale capacity costs, which should be the
responsibility of CRES providers, to be deferred for
potential coilection from customers throu.gh fhe

Company's rates for retail electric service establIshe a.s
part of its ESP. fJCC asserts that the Commission h no

iurnsdiction to authorize AEP-01uo to collect whole ale
costs for capacity service from retail SSO customers. CC
contends that nothing in either Chapter 4905 or 4 D9;

Revised Code, enables the Commission to autho " a

deferral of ^rholesal.e capacity costs that are to be recov red
by AEP-C7hio through an ESP approved for retail electric

service pursuant to Section 4928.143, Revised Code.

(108) IGS responds that OCC's argument should be addresse in
the PSP 2 Case, which IGS believes is the appr^op ate
venue irt wlu.ch to determine whether the deferred cap Gity
costs may be collected through an ESP.

(109) OEG argues that the Commission has no legal authori tn
order fu#ure retail customers to repay the whol e
capacity cost obligations that unreguXated CRES provi ers
owe to AEP-C3hio. OMA a.nd, C?T^. agree with OEG t
the Commissaon has neither general ratema.kin,g auth rity
nor any spedfic statutory authority ti7at applies un.dee the
circumstances to order the deferral of costs that the u'"ty
i-s authorized to recover, and that retail customers ma not
lawfully be required to pay the wholesale costs awe by

Power Company for Authority to Ivlvdify TfrEir Accounting Procedure for Certain ^torm-lZelRted Servtces
Restoratiore Costs, Case No. 08-1301-EL-AAivt, Findixtg and Order (December XP, 2008); In the Iviatfer
of kheApplzcation of Calurr€bus Southern Power Company fm' Approval of a MecJrmdi^rt to Recover Deferred
Fuel Costs Ordered (.Inrler Section 4928.144, Ohio Revised Code, Case No 11L4920-EL-R1?R, et al..,
Finding and Order (August 1, 2012).
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CRES providers to .AEP-Ohio. OEG cozttends that 'ithe
deferral authorized by the Commission will result in fuiure
customers paying hundreds of millions of c3:ollars in abtDve-
xnarket capacity rates as well as iriterest on the deferaral.
According to OEG, CRES providers should pay the full
cost-based capacity price of $188.88/MW-day as AF.P-6hj..o
incurs its capacit-y costs. Noting that sh.opp'mg occ_^urre^ in

AEP-Ohio's service territory with a capacity charge of
$25,5/MWday, OEG asserts that the record does mot

indicate that a capacity charge of $188.88/MW-day wi1I
hinder retail competition and, therefore, there is nca reason
to transfer the wwholesale capacity payment cibligation from
CRES providers to future retail customers.

y.A:ltern.atively, OEG requests that the Commission cl t
andthat customers that have reasonable axrangements

certify that they did not shop during the fh7'ee-year' p

period are exempt frem repayment of AEP-Ohio's deferred
capacity costs; any deferred capaci.ty costs will be allocsated
and recovered on the same basis as if the CRES provioers
were eharged the full capacity rate in the first place (i,e, on
the basis of dennaa.td); and the Company is recluire to
reduce any deferred capacity costs by the releyant
accumulated deferred zxtcozne tax during the recovery
period so that the interest expense reflects zts a4ual
carrying costs. OEG assezEs that payment of the defeicred
capacity costs should be collected only from " C!RF.,S
providers or shopping customers, which are the entities
that wiIl have benefitted from the initial. RPM-based

capac%ty pricing.

. (110) AEP-Ghio and numerous intervenors disagree N^,ith OEG,s
characterization of the Capacity Order as ha ang .
xeprese.ri.ted that the deferral is an amount owed by
providers to the Cozrcpany. AEP-Ohio asserts thatI, the
Comzaussion. c'learly indicated that all eu..storrcers, i.nrduoing
customers with reasonable arrangements, should pay for
the deferral because they benefit from the opportunity to
shop that is afforded by RPM-based capacity pricitg. AEP-
Ohio offers a similar response to the contentions of C)CC
and OMA/OHA that the deferral is solely the obligation of
CRES providers. AEP-Ohio notes tha.t all cezstoxners be,pefit
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from the provided capaci.ty, which -was developed or
obtained years ago for all coxurected, load based on the
Company's FRR obLigativns. AEI'-C7hio argues that, if-the
Commission does not perrnit recovery of the defeired
capacity costs from retafl customers, the deferred amqunt
should be recovered from CRES providers. AEP-Ohio Wso
requests that the Commission create a backstop rettted to
en.-uure that the full deferred amount is collected from C
providers; in the event the Company is not able to rec ver
the deferred costs from: retA customers as a result of an
appeal.

In respozsse to argauYents that the Comm.7ssion lacks
statutory authority to approve the deferral, A.EEI'-t
a:sserts, as an ixtiitial matter, that such arguments shoul
rai.sed in the ESP 2 Case, because recovery of the deferi
to be addressed in those proceedings. AEP-Ohio adds
the Commusssion explai.ned in the Capadty Order th
may authorize an accounting deferral, pursuant to Sec
4905.13, Revised Code, and alscr noted, in the ESP 2 t
that it may order a just aiid reasonable phase-in, purs
to Section 4928.I44, Revised Code, for rates establi:
under Section 4928.141, 4928.142, or 4928.143, Rev
Code.

be

is

it

(111) FES responds to OEG that the only amount that AEPhio
can charge CRES providers for capacity is the RPM b sed
price and that the deferral does not reflect any 'cost
obligation on the part of CRES providers. FES adds that
the deferral authorized by the Comznissian is an above-
niarlcet subsidy intended to provide financial benefit^ to
AEF'-OhiQ and that should thus be paid for by all o the
Company's customers, if it is maintained as part of the
SCM. FES also asserts that (^E^'s argument regardin the
Commission.ys lack of statutory authority to order the
deferral is flawed, because the Commission's authori to
establish the SC'1VI is not based on Chapter 4909, I^e^ised
Code, but rather on the RAA.

(112) RESA agrees with F.pS that the deferred amount isj not
mred by CRES providers and that the Coinm.issxon ef^arly
in.dicated that CRES pxoviders should only be c^ ged.
RPM-based capacity pricing. RESA n:otes that, practi y
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speakingf the deferrral authorized by the Commission is: the
ornly.wayin which to maintain RPM-based capacity pr.idng
in AEP-Ohio's service territory, while also enstu-ing j the
Company recovers its embedded costs until corp4ate
separation occurs. RESA adds that all customers should
pay for the deferral, because a11 custorsaers have ; fihe
opportta-ity to shop and receive the benefit of the OM-
based capacity pricing. RESA contends that the fact ihat
some level of competition may still occur is not j2xs'tif'ication
atorce to cl,a.rge CRES providers $188.88lMiN-day.
According to RESA, the Commission has the necessary
authority to establish the deferral and design the SCM ;s it
did.

(113) According to Duke, OEG .misconstrues the nature 6f a
deferral. Duke points out that OEG incorrectly
characterizes the deferral as an amount owed to the FRR
Entity, rather than an amount reflecting cosfs incurred but
not recovered. Dtxke also notes that the Conun?.ssion has
specifically directed that CRES,providers not be charged
more than the RPM-based price. Duke argues that the
deferred amount is, therefore, not the obligation of CaFS
providers. Duke di:sagrees with OEG's argument tha^ the
Com.mission has no authority to authorize a deferral,
noting that, although the Ohio Supreme Court has ^eld
that the Contrni.ssion must fix rates that will provide a
utility with appropriate annual revenues, it has not
detorn-iisted that the Commission is barred from ordering a
deferral.

(114) The Schools contend that collection of the deferral ozn.
CRES providers or custoimers would cause t7hiQ`s s ols
serious firianezal harm. The Schools believe that RES
providers may pass the i.n.crease throu,gh, to their shopping
c.^stomers under existing contracts or term.i.nate the
contracts altogether. The Schools add that, pursuant to
AEP-Ohio's proposal for a•retail stability rider (RSR) in the
ESP 2 Case, the capacity charge adopted by the
Comnnission in this case could result in an increase tq the
RSR of approximately $550 rnillion, which could Iea^ to
rate shock for Ohio's schools.
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(115) Ol''IA and C.?I-fA contend tl-►at the authorized deferral is so
large that it will substantially har-m customers. They assert
that, if A.EP-(3hio's shopping projections come to frui.ti.on.,
tlae amount of the deferral will be approxiir►ately $726
mniliori, plus carrying charges, which renders the capaeity.
charge unjust and unreasonable, contrary to 5eciiozi.
4905.22, Revised Code. OMA and OFIA conclude thati on
rehearing, th.e Commission should revoke the deferral
authority granted to AEP--COhio or, at a m7nimum, find that
Staf.f's zecominended ROE is reasUnable and reduce f the
cost of the Company`s capacity charge by $10.0$/^W-4ay.

(116} AEI'-Qhi:o replies that the arg-uxnents of the Schools ian.d
OiWI.A and OHA regarding the size and impact of the
deferral: are premature and speculative, given that t-teir
projectioris are based on a number of variables that are
uncertain, such as fut*.a^re energy prices, future shrop^xng
levels, a.rt.d the ultimate outcome l:n the ESP 2 Case.

(11.7) FES asserts that, if AEP-Ohio is per.fxdtted to recover it`s full
embedded costs, the Comrnission should clarify that. the
deferral recovery mechanism is nonbypassable beeaz.ase the
excess cost recovery serves ordy as a subsidy to ^t.ie
Compan.y and, therefore, aII of its customers should be
required to pay for it. JFES believes that a nonbypass^ble
recovery mechanistn is necessary to futfill the
Comzxussian°s goal of promoting competita.on. . FES also
asserts that the Coxnrr^.ission should recognize AEP-Ohio's
impendirig corporate separation and direct that the SCM
vVill remain in place only until January 1, 2014, or trartsfer
of the Company's generating assets to its affiliate, in order
to avoid an improper eross-subsidy to a competitive,
unregulated supplier.

(118) OEG asserts that FES misch.aracteri.,zes the Capacity Ojrder
in describing the deferral as an above-market subsidy.
OEG also contends that the SCM established by ' the
Commission does not consist of a wholesale marketba:sed
charge and a cost-based retail eharge, as FES believes.
According to OEG, the Capaci.ty Order explicitly states that
$188.88/MW-day is an appropriate charge to enable .Pff^-
C?hio to recover its capacity costs for its :ERR obligations
from CRES provid.erS. OEG also notes that the RAA does
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not permit capacity costs to be recovered fro:m norr
shopping customers pursuant to the SCM. Because the

Commission estabfished a wholesale cost-based capacity
charge of $188.88/MW-day, OEG believes that the ch#rge

must he paid by CRES providers. OEG argues that s+..ate

law does not authorize the Commission to assesp a
wholesale charge directly to shopping customers. qEG
concludes that the SCM emt orzly apply to CRES providers

and that the Commission has no authority to direct. that
deferred capacity costs be recovered on a nonbypassa.ble

basis. OCC agrees with the arguments made by OEG and
notes that there is no statutory basis upon., whi;ch the

Coru-ussion may order recovery of the deferred capacity
costs from all customers under the provisions of an ESE:

(119) CpCC also argues that FES' argument for a rconbypass ble
cost recovery m e r h a n i s m should be rejected because C RES
providers should be responsible for paying capacity c sts.
OCC notes that, if awhol:esaIe charge applies to r tail
custozners, the resuJt wiIl be unfair competition, doi^bXe
payments, and dascrlm.ina_tzon in violation of Sectlons
4905.33, 4905.35, 4928.02(A), 4928.02{L}, and 4928.141,
Revised Code. QCC argues that non-shopping customers
should not have to pay for an anticompetitive subsidy. for
the sake of campetitzort, whic'h is contrary to Secfion
4928.02(M, Revised Code. OCC: also disagrees with IE.S' ,
characterization of the Capacity Order as providi a
subsidy to AEP-Ohio. According to DCC, there can bno
subsidy where AEE-Ohio is receivi-ng compensation fo^ its
cost of capacit-y, as deterzn.ined by the Commission.

(120) IEU-tQfuio also urges the Commission to reject FES' request

for clarification and argues that a.n unlawful and
unreasonable charge cannot be made lawful iand
reasonable simply by making it a noztbypassable cha.rgq

(121) AEP-Ohio argues, in response to FES, that it is lawful ^d
reasonable to continue recovery of the deferral After

corporate separation occurs. AEP-Ohio notes tlaat the

Comnnissi.on already rejected FES' arguments in the P2

Case. AEP-Ohio notes that, because its generation a ff7.liate
'WIJ'1 be obligated to s11ppoxt SSV sesvice uhiougi tiie
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pravisiorr of adequate capacity and energy, it is appropr{ate
that the affilzate receive the a.ssociated revenues.

(122) :IEiJ-C3hio asserts that the Capacity Order does not en. e
forcomparable and non ciiscrimiraatory capacity rates

shopping and non-shopping cu,.^€omers, contrary i to
Sectiions 4:928.02(B), 4928.15, and 4928.35(C), Revised Cdde.
According to I.EU°Oh:i.o, the Comm.iss$on must irecogztiize
that AEP-Ohio has maintained that norP.-sl3opping
customers are, on average, paying n.early twice the
$188.88/NIW-^^day price for generation capacity service.
IEUOhFo contends that the Comini.ssYon must elimrriate
the excessive com.pensation embedded in the SSO or credit
the amoun.t of such compensation above b188.88/Ivlt^ ay
against any amount deferred based on the d3:fffer ce
between RPM-based capacity pricing and $188.88/ lv
day: IETJ-Ohici also beli.eves that the Com.n3.ssi n's
approval of an above=niar.lcet rate for gerteraiion cap .'ty
service will ur ►Iaw.fall.y subsidize AEP-Ohin's competitive
generation business by allowing the Company to recover
competitive generation costs through its noncompeti ive
distribution rates, which is contrary to Section 4928.02 ,
Revised Code,

(123) Simmilarly, C.3CC argues that both. shopping and rlon-
shopping customers will be forced to pay twice for capaici.ty
in violation of Sections 4928.141, 4928.02(A), and
4928.02(L), Revised Code, and that non-shopping
customers wi11 pay more for capacity than shopping
customers in violation of Sections 4928.141, 4928.02^A),
4945.33, and 4905.35, Revised Code. C}CC b+elieves th t, if
the deferral is collected from: retail customers, the
Commission will have granted an unlawful d
anticompetitive subsidy to CRES providers in violati o of
Section 4928.02((M Revised Code.

(124) In response to OCC, IGS replies that the Capacity 0i der
does not result in a subsidy to CRES providers. IGS nQtes
that the capacity compensation authodzed by - the
Commission is for AEP-Ohio, not {CFXS providers.

^ . ^^rr;%ss;^r: notes t^a^ -veral of the parfies have1`1251 The ti,f,:^, ._.__ _

spent considerable effort in addressing the mechan%c$' of

I
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the deferral recovery mechanism, such as whether CRES
providers or retail ciystomelcs should be responszble fQr
payment of AEP-Ohio's deferred capacity costs, whether
such costs should be paid by non-shopping customers as
Well as shopping customers, and vxftether the defe^x al
results in subsidies or discriminatory pricing betwee.n pon-
shoppzng and shopping customers. We find that all of
these arguments were prematurely raised in this case. ^he
Erapacity. Order did not acldxess the deferral reeo4ery
m.echanism.. Rather, the Commissi:on merely noted that an
appropriate recovery mechanism would be establ.ished in
the ESP 2 Case and that any other financial considerations
would also be addressed by the GQn3n-i.ission hi that case
'Th:e Conitnission finds it unnecessary to address arguments
that were raised in this proceeding merely as an attempt to
antlci.pate the Commission's deeision in the ESP ZCase.
Accordingly, the requests for rehearing or cla.ri.£%ca^ion
should be denied.

Process

(126) AEP-Ohio asserts that it was unreasonable and tznlaN^vful
for the C'omznassion to authorize the Company to co dect
only RPM-based pricing and require deferral of ex es
up to $188.88JMw--day w.ith.out simu3.taoeousiy provi ° g
for recovery of the shortfall. lfi-II.'-Ohia argues that! the
Cornmission's decision to establish an appropriate reco+ery
mechanism for the d-eferra.l in the E5P 2 Case rather than in
the present case was unreasonable, because the two
proceedings involve unrelated issues and eac.h will be
subject to a separate rehearing am:d appeal process.

(127) OCC agrees that the Conam;ssion's decisicon to address the
issue of recovery of the deferral in the ESP 2 Case vu-as
unreasonable and unlawful. OCC argues that there it no
evidence in the E.SP 2 Case related to an appropoafe
recovery mechanism, vvhich is a separate and cli.s#rtct
proceedin.g, ar►d that it was particularly unreasonable to
defer the issue for decision just one week prior to the filirgg
of reply briefs in the EiP 2 Case.
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(128) IGS disagrees with OCC and argues that the CommissiQn's
decision to address the deferral in the F-SP 2 Case was inot
uiireasonable. ZGS points out that the Com.rnfssion has
discretion to decide how to manage its dockets and th^t it
should consider the deferral in the context of A:EP-0fto's
total package of rates, wMch is at issue in: the F-,SP 2 Case.

(129) Constellation and Exelon respond that APP-C)hio's
argument is eontx•ary to its position in September 2011,

when the Company sought to corisol;date this case an.dll:he

ESP 2 Case for the purpose of hearing in light of relqted
issues. Duke agrees that AEP-Ohio has is2vited the re-4ew
of one issue i7.i multiple dockets and adds that ° the

Conlntission is required to consider the deferral

mee:lariism zn the FSP 2 Case.

(130) RESA and Direct Energy argue that there is no statut or
rule that' requires the Conwiissian to estabfish a def al
and corresponding recovery mechanism in the e
proceeding. They add that, because recovery of tfie

de€erral will require an amgnd.ment to AEP-Ohio's rOaiI

tariffs, the proper forum to establish the reco^ery

mechanism is the ESP 2 Case.

(131) Additionally, the Schools argue that the Capacity Chdir is

uxllavvfu]., because the Comn-ission failed to follow the

traditional rateanakin.g fonnula and related processes

prescribed by Sections 4909.05, 4903.15, 4909.18, and
.4909.19, Revised Code. The Schools add t1n.a#' neither.

Seetion 4905<2:?, Revised. Code, nor the Comrl.^r.issipn's

general supervisory authority contained in Sections

4905.04, 4905.05, and 4305.0i^, Revised Code, authvrizes, the

Commission to establish cost-based rates. FES and :fFCT-

Ohio raise similar arguments.

(132) AF^.'-Ohio responds that arguments that the CozYUni.s^ion
and the Company were required to conduct a tradititnal
base rate case, following all of the procedural an.d
substantive requirements in Chapter 4909, Revised C6de,
relevant to applications for a.n increase in rates, are without
support, given tktat the Coxnn4i.ssion was aeEing un.d.ex its

t ' L^^ ^ 9 Sections 4905.04,..4^^pErVlstJ,C^^ 6Xl.iLkCVlli ^ î .̂ i'^4:i^'t^.a a^i va.a.v.va.i.r ,

4905.05, and 4905_06, Revised Code, and pursuaz-Yt to

-52-
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Section D.8 of Sch.ed-tt3:e 8.1 of the RAA. AEP-Ohio ass4Es
that the adjudicatory process used by the Conrm:ission ^vas
mo-re than sufficient, consisting of extensive discovOry.
written and oral testimnny, cross-examin.atiorR,
presentation of evidence through exhibits, asrtd briefs. A,P-
C)hio adds that, even if the ratema.king requirements Were
strictly applicable, the Comrr.ussi.on coWd have deterrnitted
that these proceedings involve a fisst fii..in.g of rates 11 r a
service not previously addressed in a Cornmiss n-
approved tariff, pursuant to Section 4901.1$, Revised C de.
AEP-Ohio argues that the process adopted by the
Commission in this case far exceeded the requirements for
a first -.filing.

(133) llEU-COhio argues that the Commission failed to restore
RPM-based capacity priang, as required by Section
492fSo143(C)(2)(b), Revised Code, due to its rejection of;the
ESP 2 Stipulation. IEU-Ohzo contends that the Commis ion
was required to restore the prior provisions, terms, ^nd
conditions of AEP-Ohio's prior SSO, including RPM-bAsed
capacity ppricing, until such time as a new SSG ras
authorized for the Company.

-53--

On a related note, JECT-Ohio asserts that, bem3xse the
Commission was obligated to restore RPM-based capaci-Ey
pricing upon rejection of the ESlP 2 Stipulafion, the
Corrtrzr Gssican should have directed AEP-Ohio to refixYid all
revenue collected above RPM-based capacity pricin.g, or at
least to credit the excess collection against reguZ.atory asset
balances otherwise eligible for amortization through retail
rates and charges. AEP-Ohio responds that the
Commissxoxt has recently rejected similar argumen.i in
other proceedings.

(134) Upon review of the parties' arguments, the Comm.;s^ion
finds that rehearing should be denied. The Carnmi.ssion
believes that the process followed in this proceeding has
been proper and well within the bounds of our di.saefton.
As the Ohio Supreme Court has recognized, the
Commission is vested with broad discretion to manag^ its
dockets so as to avoid undue delay and the duplication of
effort, including the d"xscretion to decide how, in light of its
i.n.ternal organization and docket considerations, it may
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best proceed to rxtamage aiad expedite the orderly flow of its
business, avoid undue delay, arcd elir.runate unnecessary

duplication of ef€ort.25 We, therefore, find no error in our
decision to address the recovery mechanism for the
deferral in the ESP 2 Case, as a means to effectively
conszder how the deferral recovery mechanism wciul fit
withsn the mediar.Eics of AEP-Ohio's ESP. ^

Additionally, we find no merit in the various argum nts
that the C,prr=issaon or .A.EI:'-Mo failed to comply th

Chapters 4905 and 4909, Revised Code. This proceedi-ng is
not a traditional rafe case requiring an application oxn
AEP-Ohio under Section 4909.18, Revised Code. Rat er,
this proceeding was initiated by the Commission in

responrese to AEPSC`s FERC fil.i.ng for the. purpose of
reviewing the capacity charge associated with AEP-O`o's
FRR obligations. As clarified above, the Coartrxiission's
initiation of this prmeedang was consistent with S on
4905.26, Revised Code, which requires only that the
Commission hold a heaxing and provide notice to the
applicable pw-ties. The Comxm.5slon has fially comp^ied
with the requirements of the statute. We also note thati the
O'hxo Supreme Court has recognized that Section ^;026,
Revised Code, enables the C:am:n-►assion to change a rat or

charge, without compelling the public utility to apply . a
rate increase pursuant to Section 4909.18, Revised Code 6

Finally, the Commzssi.on does not agree with ZEUU-C)Iiio's
arguments that the rejection of the ESP 2. Stipulation
necessitated the, restoration of RPM-based capacity pritin.g
un.til such time as a new SSO was authcirzzed for AEP
Ohio, or that the Company should have been directed to
refund any revenue collected above RPM-based capacity
pricing. As addressed elsewhere in this entry on rehealtsng,
the Comznission finds that we have the requisite authc{ri.ty
to modify the SCM and the rejection: of the ESP 2
Stipulation has no bearing on fhat-authority.

25 IJuff v. t'rrb. t.ltzi. Coznm., 56 Ohio St2d 367, 379 (1978); Toledo Corztifion fvr Safe Energy v. Pub. LWZ.

Comais., 69 Ohio St.2.d 559, 56() (1982).
26 Ohio Carssutners' (,ounsel v. Pub. Wi1. Comnx., 110 Ohio St.3d 394,400 (2006).
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(135)

(136)

(137)

Constitu.tional C'iaimms

AEP-Ohio argues that the SCM, particularly with respect to
the energy credit adopted by the Commission, is
unconstitut.ionaliy confiscatory and constitutes an
unconstitutional taking of property without ^ust
compensation, given that the energy credit incorpora.tes
actual costs for the test period and then imputes rev ues
that have no basis in actual costs. A.EP-Ohi,o points out t
the Commission has recognized that traditi na1
constitutional law qYaestions are beyond its authority to
determine; however, the Coxnpany raises the argumento so
as to preserve its rights on appeal.

7n its memorandum contra, OMA argues that the Cap4city
Order does not result in con#zscation or an unconstituti r^.al
taking and that AEP-C}ht.o has not made the requ site
showing for either c2aam_ IEU-Ohio responds that nei er
the applicable law nor the record or non-record evidence
cited by A.EP-^}hio supports the Company's ciaims• FES
points out that FERC has determined that RPM-based
capacity pricing is just and reasonable and, therefore, uch
pricing is not confiscatory or a taking without ^just
compensation. The Schools argue that A.EP-C3l^io's
constitutiornal issues would be avoided if the Coan:m.is ion
were tQ recognize that capacity service is a compe tive
generation service and that market based rates sh u1d
apply. The Schools also note that AEP-Ohio, in makin^ its
partial takings claim, relies on extra-record evidence #om
the ESP 2 Case and that the Company's reference to ^uch
evidence should be stri.cken. OCC argues that -th.e
Corxtzmssion does not have jurisdiction to resolve
constitutional daims and that, in any event, AEP'-0hio's
arguments are without merit and should be denied.

IEU-Ohio also asserts a constitutional claim, specifi^ally
contending that the Capacity Order unreasonably impai.rs
the value of contracts entered into between CRES proviiders
and customers cin.der a justified assumption that RPM-
based capacity pricing would re.main in effect. ]EU-Ohio
believes that the capacity pricing adopted in the C.ap^aty
Order should not apply to such con.tracts. ^

1

-55-

000000144



10-2929-EL-LTNC

(138) AEP-C7hio replies that it is noteworthy that neither
interVexi.ors that are actually parties to the contracts

f7CC seeks rehearing on thYs issue. AEP-Ohio fufther nd
that I^.''U-Ohto identifies no specific colltrad that
,allegedly been unconstitutionally impaired. Accordin^

AF,I'-Ohio, the lack of any such cQm.tract in the recora

fat4 to IEtT-Uhio's impairment daim. AEP-Ohio adds '

customers and CRES providers have long been aware +
the Commission was in the process of establishing an S

that might be based on something other than RPM pric
Finally, AEP-Ohio points out that IW-Ohio makes
attempt to satisfy the test used to analyze ianpairxr

claims.

to

is

no

-56-

(139) The Commission agrees that it is the province of the co#s,

and not the Comnussiort, to judge constitutional darrns. As
the Ohio Supreme Court is the appropriate forum for 1the
cozistitutzo.nal chailenges raised by AEP-t7hso and I^U-

ahio, they will not be comidered here.

Transition Costs

(140) IELT contends that the Commissaon, in approving an abcive-
market rate for generation c:apacity ser6ce, authorii^ed
AEP-Ohio to collect transztion revenue or' its equivalent,
contrary to Section 4928.40, , Revised Code, and the
stipulation approved by the Cozn.nussion iri  the Company's
electric transition plan case. AEP-Uh.io responds that this
argument has already been considered and rejected bylthe

Commission.

(141) As previously discussed, the Commission does not beliieve
that AEP-01uo's capacity costs fall witHn the category of
transition costs. Section 4928.39, Revised Code, defines
transiti.on costs as costs that, among meeting other criteria,
are directly assignable or allocable to retail ele tric
generation service provided to el.eetric consumers in ^his
state. As we have deterrnined, AEP-Uhio'S provisio# of
ca.pacity to CRES providers is not a retail electric servzc^ as
defined by Secnon 4928.01(A.)(27), Revised Code. It is a
wholesale transaction between AEF-Okti.o and C^Z.ES
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providers. IEU Ohi:o's request for rehearing shoul:d thus be
denied.

Peak Load Con.tiributxon (PLC^ _

(142) IEU-Ohio contends that the Com.rxa.ission un.lawful.ly and
unreasonably failed to ensure that AEP-C?hio's ^enerat€ozx
capadty service is charged in accordance with a custom 's
PLC factor that is the controlling bitlirig determinant . der
the P.AA. lEU-Oh%o argues that AEP-Ohio shoutd be
required to disclose publidy the means by whi.ch the ^ LC
is disaggregated from AEP East down to AEP-Ohio d
then down to each customer of the Company. IEU hio
adds that calculation of the difference between RPMb ed.
capaca.ty pricing a.n,ci. $I88.88/MW-day will reqzzir a
tra^.^isparent aYYd proper identificatiort of the PLC.

(143) The Commission notes that TEU-0hi.o is the only party that

has i.dentifie(i or even addressed the PLC factor ^ a

potentiaJ: issue requ?ring resolutzort in this pzocee g.
Add;#i.onally, the Comn.iis,s.ion finds that MU-iJhi.o has^ not
provided any indication that there are inconsistencie'p or
errors in capacity billimgs. In the absen.ce of anything^he^e

than IEYJ-0hi.c^'s mere conclusion ^at the issue reqass,r the
Caznmission's attention, we find no basis upon which to
consider the issue at this time. If lEU-C3hio believes that

billing izrtacrurades have occurred, it may file a coznplaint
pursuant to Section 4905.26, Revised Code. Therefore, JEU-
C)hio's request for rehearing should be denied.

Due Preess

(144) IE[T-C7hio argues that the totality of the Comrftiss i^n's
actions during the course of this proceeding violated tEU-
C3hio's due process rights under the Fo^,trrteenth

Amendment. Specifically, IEU-L7hio believes that the
Comn-i.ssion has repeatedly granted applic,ations for
rehearing, indefinitely talling- them to prevent parties from
taking an unobstructed appeal to the Oh.fo Supreme C urt;
repeatedly granted. AEP-Ohio authority to tempc^r y
impose .^a*ious forms of its two-tiered, shopping bloc '^ g^....^... .
capacity charges without record support; failed to adc).sess
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major issues- raised by parties in violation of Sec^ian
4903.09, Revised Code; authorized a deferral meehan^zn
without record support and then addressed the detailfi of
the deferral mechanism in a separate proceeding wherethe
evidentiary record had already closed; and a.uthc^r' ed.
ca^ryYrig charges on th.e deferral at the WACC rate wi ou.#
record support. AEP-Ohio responds that the varioti.s due
process argurnents raised by IELT-Ohao are gen.erOly
misguided.

(145) In a similar vein, IEU-Ohio contends that the Commission
violated Section 4903.09, Revised Code, in that it failed to
address all of the material issues raised by IEU-06zo;
including its arguments related to transition revenue; ^LC:
transparency; non-comparabi:lity and discximination: in
capaci.ty rates; the Commission's lack of jurisdiction to;use
cost-based ratemaking to increase rates for generation
service or through the exercise of general superv*ry
authority; the anticompetitive subsidy resulting frvrn AEP-
C,3hia`s abovewm:arket capaci.ty pridn.g; and the conflict
between the Company's cost-based ratena.a.kin.g propasal
and the plain language of the RAA. AF.P-CJhio disag^:es,
noting that the Comrni.ssion has already responded to I^EU-
C?hio`s arguments on numerous occasions and has done so
in con-►pliance with Section 4903.09, Revised Cde.

;ss-

(146) The Com.n-tission again finds no merit in IEU-Ohxo's due
process claim, This proceeding was initiated by the
Commission for the purpose of reviewing AEP-Ohio's
capacity charge for its FRR obligations. From ' the
beginning, YEL7>Ohio was afforded the opportunity to
participate, and did participate, in this proceeda:ng,
includ°zng the evidentiary hearing. Contrary to IEU-Ukiio's
claims, the Cominission has, at no point, intended to d0ay
this proceeding, but has rather proceeded carefull,̂  to
establish a thorough record addressing the SCM an d AEF-

Ohio's capacity costs. Additianally, as d"d.
throughout this entry on rehearing, the Commission v,ras
well within its autharity to initiate and carry out its
investigation of AEP-Ohio's capacity charge in Afus
proceedixege We find no merit in IEU-Ohio's claim that we
acted without evidence in the record. The evidence in tlus
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Proceedi:ng is quite extensive, consi:sfrig of con.sider^le
testiinony aztd.exhibits subrmtted i.n this proceedingl as
well as the consolidated cases. Finally, we do not agree
that we have failed to address any of the material i.ssues in
,vaolation of Section 4903.09, Revised. Code. The
Con-imission believes that the findin.gs of fact and wra.tten
opinion found in the Capacity ord.er provide a sufficient
basis for our decision. The Cc^ninv.ssion conci.udes th.a we

;have appropriately explained the : basis for each of ;our
orders in this case based on the evidence of record and ^hat
lEU-C}hio has been afforded ample process. Its reques for
rehearing should be dez4ied.

.Pending Applacaftan for Rehearzn^

(147) A-EP-Ohio argues that it was unreasonable and unla fw
for theComm.issiaza to fail to address in the Capacity der
the xxierits of the Company's applir,.ation for rehearin of
the Initial Entry.

(148) In light of the fact that the Commission has addressed ^7P--
OIuo's application for rehearing of the fi-iitial Entry^ in Ws
entry on rehearing, we find that the Company's assignu^ent
of error is moot an.d shotxld, fiherefore, be deriied..

It is, therefore,

ORDERED, That C)EG's motion for leave to reply filed on Aiigust 7, 2012, be
denied. It is, fuxther,

ORDERED, That the app2acations for rehea.Fing of the Iii.itio Entry, Tn.terirxa

Relief Entry, and Capacity Order be granted, in part, and denied, inipart, as set forth

herein. It is, further,

ORDERED, That the applications for rehearing of the Irt.terin^ Relief Extension
Entry be denied. It is, further,
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tL^ -^-RDEIZ.^:D, Thaf a copy of this entry on xehear%ag be served 4on aIl parties of

record in this case.

fiffE PUB)LIC UTTTI:I MS CDMMSSION OF ®H.1Y

Tod S ex, +Chanrrnan

Steven D. I.esser

Cheryi L. Roberto

SjPJsc

^^ - ^^ ^^ al

Barcy F. :McNeal.
Ser-retary ^

x

. ^
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BEFORE

TTHE PUBLIC UTII.ITIES COMMISSION OF C.3HTO

7n the Matter of the Oommi,.^sion Review
of the Capacity Charges of Oluo Power ^ Case No.10- 2929-EI -VNC
Company and Colurnbus Southern Power ^
C.ornpany. ^

CONf I.IPIRII^G OPINION
OF Qb1VMISSIONER liNDRE T. PORTER

I concur with the majority on the reasoning and result on ali iss es addressed in
this opiriion and entry on rehearmg except to the extent that rn May 30, 2012

statement stands.

^..^'.

Andre T. P , er

ATP/.sc

En d^turnal

Baxc ^ F. IVIcle^eai^
Secretary
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BEFORE

THE "LIC UT17:.TTIFS Ct'3MlV.fISSlt)N OF OHIO

In the Matter of the Coznmzasioh Review ^
of the Capacity Charges of Ohio Power ) Case No. 2t} 2929-EL-^INC
Company and Colum:bu.s Southern Power )
Com.pany. )

CONCURR]NG A1tiII7 DISSENTING C3PINTC7Iri
Op COMMISSIC3NER CHERYL L. ROi3ERTC1

I dissent from the findings and conciusions in the following paragraphs of the

r,,^hearing order> ?I., 92, 95,98,102,1(36,125, and 134.

As I have expressed previously, to the extent that the Conuxisskon has authority
to deterzriirie capacity costs it is because these costs cornperxsate n:on^ornpetz4zve retaiJ
electric service. Chapter 4928, Revised Code, defines "retail. electric Iservice" to i.^nean
any service involved in the supply or arranging for the supply of elecEric%ty to ultimate
constmers in this state, from the point of genera€.ion to the point of consumption. For
purposes of Chapter 4928, Revised Code, retail electric service includes, among other

t1iings, txansmxssion service.' As discussed, supra, A.EP-Olfzir- is the; sole provider of
the Fixed Resource Requirement service for other transmission users ope.rafxn.g within
its footprint until the expiration of its obliga#zon on June 1, 2015. As . ch, this service
is a "noncompetitive retail electric service" pu.rsuant to Sections 4 2$.01(A)(21) and
4928.03, Revised Cad.e. This Commission is empowered ts.) set rates for
noncompetitive retail electric se.rvx.ces. While PJM could certaizzly p^opose a tariff for
FERC adoption directing Pj1vI to cstablssh a compen:sation method f4r Fixed Resource
Requirement service, it has opted not to do so in favor of a state cczzn.perssation method
when a sta.te chooses to establish one. When this Cornrzzi.ssion choases to establish a
state cori~tpensation method fox a noncompetitive retal:l electric service, the adopted
rate must be just and reasonable based upon traditional cost-of-service prindples.

This Comultission previously est,ablished a state coimpensation method for AEP-

Ohio's Fixed ResQurce Requirement service within AIEP-Uhio's initi ESP. AEP-OIuo

received compensation for its Fixed Resource Requirement service flhrough both the
provider of last resort charges to certain retail shopping customers and a capacity

charge levied on competitive retail providers that was established ^y the three-year
I

I Secfitsrn 4928:01(A)(27), Revisetl. Code.
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capacity auction conducted by PJM.2 Since the Coxr,xxzissYon adopted , this
compensation method, the Ohio Supreme Courf reversed the authorized provider of
last resort charges,3 and the auction- value of the capacity charges has fallen
precipitously, as has the relative proportion of shoppers to non-shoppers.

I agree with the majority that the Commission is empowere^ pursuant to its
general supervisory authority found in Sections 4905.()4, 4905.05, and4905.06, Revised
Code to establish an appropriate rate for the Fixed Resource Requi.r^ment service.. I
ahio agree that pursuant to regulatory authority under Chapter 4905, Revised.Code, as
well as Chapter 4909, Revised Code a cost-based compensation mettiod is necessary
and appropriate. Additionally,l find that because the Fixed Resource Requireme.?:t is
a noncompetitive retail electric service, the Commission must establish the apprnpriate
rate based upon traditional cost of service principles. Finally, I find specific authority

within Section 4909.13, Revised Code, for a process by which the Comxrussiczn may
cause further hear'rngs and investigations and may examizle into aff matters which
rnay change, modify, or affect any finding of fact previously made. Gzven the change
irz circurn.stances since the Commission adopted the initial state cumpensation for
AEP-°Ohio`s Fixed Resource Requirement service, it is appropriate fbr the Gomanission
to revisit and adjust that rate to reflect current circunastances.

Addht2onally, I continue to find that the "deferxal"
inappropriate. In prior cases, this Comru;..ssion has levied a rate or t
customers but defeired collection of revenues due from that gro-op
In this instance, the majority proposes to esta.blish a rate for _ tb
Reclxurernent service prov ided by AEP-Ohio to other transmission
discount that rate such that the txan.smission users will never pay
lief.ween the authorized rate and that paid by the other tran.smis;
booked for future payment not by the tran.smission users but b
customers. The stated purpose of this device is to promote competit

uiil.awfiA aiid
ff on a group of
ntil a later date.
Fixed Resource
^ers but then to

The difference
sn users w%ll be
retail electricity

As an initial matter, I am not convinced on the record before us that
coxnpetition has suffered sufficiently or wffl suffer sufficiently durzAg the -remas:ning

2 In flre Matter of the Appiication- of Cnlu»rLas SoutTzern Power Company for ApprouaT :nf ann. Etecfric Security
Phcrt; an Amendment to its Corporate Separation Plan; and the Sale or 1'ransfcr of CerWn Geacerating Assets,

Case No. 0&-917-EI.-SSQ, et at., Qpirci*n and Order (March 18, 2009), Entry oA, Rehearing (jixly Zi,

2009}; In the Matter of the E:ornmissian Review of the Capacity Charges of Ohaol Power Company and

C.,oturrcbus Southern Fmver Company, Case No.10-2929-:EL-tINC, Entry (December 8, 7010).

s In re Application of Columbus S. Power C:t3.,12$ Ohio St.3d. 512 (2(}11).
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term of the Fixed Resource Requirement as the result of the statje compensation
method to warrant intervention in the niarket. If it did, the Commi.ssion could
consider reg-ulatory options such as shopping credits granted to the consumers to
promote consumer entry into the zxtarket. With more buyers m dte market, in theory,

n-ioxe sellers shotu.ld ent.e.r and prices should fall. The metliod selected•by the majority,
however, attempts to entice more sellers to the market by offering a significant, no-
St-riligs-attached, unearned benefit. This policy choice operates on' faith alone that
sellers will compete at levels that drop energy prices whil.e transferr*g the unearned
discount to consumers. If the retaiI, praviders.do not pass along thk entirety of the

aiscaunt, then consumers wi1l certairdy and inevitably pay twice fo.t the discoztnt

today granted to the retail suppliers. To be clear, unless every re:tail. provider
disgorges 100 percent of the discount to consumers xn the for,n of lower prices,

shopping::consumers will pay more for Fixed Resource Requ'rrements service than the
retail provider did. This represents the first payment by the cazisumer for the service.
Then the deferral, -Adth canjing costs, Vvill come due and the consumer vaiil pay for it

att over again. -plus interest.

I find that that the m.echanism labeled a"deferral." in the majo^ity opinion is art
unnecessary, ineffective, and costly interventian into the mafkei for which no

autheirity exists and that I cannot support.

To the extent that these issues were challenged in rehearing, I would grant

rehearing.

CLR/sc

f\ '
^....5

Chexyll.<.1Zo rto

th urnal

c^'̂ ^ `d't C'.noLX

Barcy B. McI4Ieal
Secretaz'y
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A^°T-i^CHMIENfT E

BEFORE

`fI-M PUBLIC U'.I1LI'SES COM.tvXJSSION OF OHIO

)In the :.Matter of the Commission Review,

of the Capacityy Charge.s of Ohio Power Case No.1:0-2929-EL-UNC
Company and Columbus Southern Power )

Com.paxry. )

ENfiRY ON REHRARINN^

The Comxn%ssion finds:

(1) On November 1, 2010, American Mectr%c Power Service

Corporation (AEPSC), on behalf of Columbus Southern
Power Crampany (CSP) and. Ohio Power Company (4P)
(joi.ittly, AEP-Ohio or the Corrmpan:y),1 filed an application
with the Federal Energy Regulatvxy Corrm-i.issitxn (FERC) iz-c
FERC Docket No. EfZ11-1995. On I^7ovez^nber 24, 2010, at
the d.ixeaion of FERC, AEPSC refiled the application in
FERC Docket No. ER1:1-2183 (FERC filing)- The applica.tion
proposed to change the basis for compensation for capaeity
costs to a cost-based mechanism, pursuant to Section 205 of
the Federal Power Act and Section D.8 of Schedule 8.1 of
the Reliability Assurance Agreemen.t (RAA) for the
regional trarsmmzssion organizaticsn, PjM Intercanriectlan,
LLC (PjW, and includecf prcrposed formuia rate templates
unde-r wlu.ch AEP-Ohio would calculate its capacity costs,

(2) f3y entry issued on December 8, 2010, in the above-
captioned case, the Connmission found that an
investigation was necessary in order to determine the
impact of the proposed change to AEP-Ohio's capacity
charge (Initial F--ntry). Consequen#ly, the Con.-m.issirsn
sought p-ublic corri.ments regarding the following issues:
(1) what changes to the current state compensatirsn
xnechanxsm (SCM) were appropriate to determine AEP-
Ohio's fixed resource requirement (M) r-apacity charge to
Oluo con-Lpet?.tive reWf electric service (CRES) providers,
which are referred to as alternative load serving entities
-within PJM; (2) the degree to which AEP-C)hia's capac^xty

7 By entry issued on Marcli 7, 2012, the Cotnrx►:ission approved and confirmed the merger of CSP into

vr; effec-dveDoc°Kber 31r'?011, In the Mutw of the Appiicataon of t?}ljo Power Company and Columbus

Southerra Power Cozrapany fbr Authar-ity to Merge and Related Approvals, Case IVo.1Q-2376-EL=UNC.
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charge was currently being recovered through retail rates
approved by the Commission or other capaCity charges;
and (3) the impact of AEP-Ohio's capacity charge upon
CRES providers and reta.il competition in Ohio.
Additionally, in light of the change proposed by .AEP^Ohio
in the FERC filing, the Comzru:ssion explicitly adopted as
the SC1VI for the Company, during the pendency of the
review, the current capaci.ty charge established by the
three-year capacity auction conducted by PJM based on its
reliablbty pricing model (RPM).

(3) On January 27, 2011, in Case 11To. 11-346-EL-5SO, et a1.F
AEP-01-uo filed an application for a-staaidax-d service offer

in the form of a new electric security plan (ESP), pursuant
to Section 4928.143, Revised Code (E SY 2 Case).2

(4) By entry issued on Niarrrh 7, 2012, in the above-captioned
case, the Comxnission impleinented an interim capacity
pricingg mech-anism proposed by AEP-Ohio in a motion for
relief filed on February 27,2012 (Interim Relief En.try).

(5) By entry issued on May 30, 2012, the Commission
approved an extension of the interim capacity pricing
mechaniszn through July 2, 2012 (Interim Relief E7ctension

Entry).

(6) By opinion and order issued on July 2, 2012, the
Commission approved a capacity pricing mecluinism for
AEP-Ohio (Capaeity Order). The Comumission established
$188,$8/xn.egawatt-d.ay as the appropriate charge to enable
A.EP-Ohio to recover its capacity costs pursuant to its FRR
obl"zgatiorLs fieom CRES providers. Hoivever, the
Conunission also directed ti-lat AEP-OYuo's capacity charge
to CRES providers should be the RPM-based rate,
incl.ucling final zonal adjustments, on the basis that the
RPM-based rate will promote retail electric competition.
The Commission authozi.zed A.EP-Ohi.o to rnodify its
acco-un.ting procedures to defer the incurred capacity costs

2 In the MaWr of the App£ication of C.oIumbus Southern Power C'bmpan y and Ohxo Pou?er Company for

Authority to Establislz a Stnncfard Serai.ce Offer Pursuant to Section 4928.143, Revised Code, in the Form of

an ElCctric Security Plan, Case No. 11 346,BZ-SSO and 11-348-EL-SSO; In the .Niatfer of the Appticatwn

pf C6L24ft"2DLtS ?Ofi'C.OL
,

CYd'i
-.'v .,rw_c..l^.r 7 rcYry ^ n^aw pr^^er C c^nmunu for Avzarovad of Certain Accounting
1 +^^:a.^ •.- •

AutFtor#j. Case No.11-349-EL-AAM and 11-350--EL-AAM.
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not recovered frozn CRES providers, with the recovery
mechanism to be established in the ESP 2 Case.

(7) Secli.on 4903.10, Revised Code, states that any party who'

has ente.red an appearance in. a Coznmissi.on proceeding

may apply for a iehearzng s-vith respect to any matters

determined therein by filing an appllcation withi7n. 30 days

after the entry of the order upon the Comadssion`s jou.rnal.

($} By entry on rehearing issued on October 17, 2012, fhe
Commission granted, in part, and denied, in part,
applications for rehearing of the Initial En.try, Interim Relief
Entry, and Capacity Order, and denied applications for
rehearing of the Infe.rim. Relief Extension Entry (Capaci.ty

Eri.try on Rehearing).

(9) On. I`Icsvember 15, 2012, Indus€xial Energy Users-0hio
(IpU-Qhio) ffled an application for reh.eaxirr.g of the

Capacity Entry on Rehearing. The Ohio Consumers'
Couri.Sel (QCC) and Fir.stEzierg,y Solutiozt.,s Corp. (FES) filed

aPP1a:r..:ation:s for rehearing on November 16, 2012.

AEP-Ohia filed a memorandum contra the applications for

rehearing on November 26, 2012.

(10) In its first assignment of error, IEU-Ohio claims that the
Capacity Entry on Rehearing is uc}ltawful an.d

urLreasonable, because the Commission cannot rely on

Section 4905.26, Revised. Code, to apply a cost-based
xa:temakaaig methodology in establishing AEP-tJhio`s
capa.city charge for its FRR obligatiom. Citing Section

492$.05(A)(1), I'tevised Code, IEU-Qhio contends that
AEP-Ohio`s capacity service is a competitive retail electric

service that cannot be regulated by the C',ommi.ssion under

f3hapter 4905, Revised Code. IEU-Ohio adds that the C3hie

Supreme Court has determined that the Commission

cannot use its general supervisory powers to circuznvent

the statutory ratemaking process enacted by the General

Assembly. IEU-OIuo also notes that Section 4905.26,

Revised Code, is a procedural statute that does not delegate

substantive authority to the CoITUni._^slorl to increase a

utility's rates. IEU-Ohio asserts that the Conunissi.on has
found that rates can only be established under Section
4905.26, Revised Code, in ,ixIdled eir`amstance.s, a.nd 1n
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accordance with other ratemaking statutes. According to
IE.C3-Qhio, the determination as to whether a parEicul.ar rate
is unjust or unreasonable can only- be made by reference to
other provisions of Title 49, Revised Code. IEU-Ohio
argues that the Commission neglected to identify any
statutory ratemaking criteria for deterniasuxxg whether
,AEP-Cjhio's prior capacity compensation was tinjust or
unreasonable. IEEJ-0h1a contends that there is no statute
that authorizes the Conunission to apply a cost-based
rateutaking methodology to increase rates for a competitive

retail electric service.

(11) Similarly, QCC's first assignnent of error is that the
Commission erred in finding that it had authority under
Section 4905.26, Revised Code, to lXtl.tlcaL£ tllis proceeding
and investigate .A,EP-C?hio's wholesale capacity charge.

OCC points out that Section 4905_26; .Revised Code,
governs complaint proceedings that fall within the

Commission's general autho.rity under Chapter 4905,
Revised Code. OCC contends that Chapter 4905, Revised

Code, does not permit the Conunxssion to establ.ish a
wholesale capacity charge or an SCM and, therefore,

Section 4905.26, Revised Code, is not a source of authority
that enables the Commission to investigate and fix

A.EP--Ohfo's wholesale capacity rate. OCC adds that the
various procedural requirements of Secbon 4905.26,

Revised Ccide, were not followed by the Commission in the
course of this proceeding. Speeifically, OCC notes that the

Con-uxiissxon did not fYnd. that there were reasonable

grounds for complaint prior to the hearing, nor did it find

that AEP-C1hio's existing capacity charge was unjust,

unreasonable, unjustly discriminatrsry, unjustly

preferential, or in violation of law.

(12) Like IEU-Ohio and C3CC, FES asserts that the Capacity
Entry on Rehearing is unlawfut. and unreasonable, because
it relied on Section 4905.26, Revised Code, as a source of
authority to establish a cost-based SCM. FES contends that,
although Section 4905.26, Revised Code, provides the
Comxn.iss%on with auth.orityy to investigate and set a hearirzg
to review a rate or charge that may be unjust or
unreasonable, the statute does not confer jurisdiction to
establislt, a cost--based rate. FES also disputes the
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Couu^.ussicrn.'s clarification in the Capacity Entry on
Rehearing thaf the Commission is under no obligation with
regard to the specific fnechanism used to address capacity

costs.

(3.3) In its n-kemoranduzn contra, AEI'-t7hi.o notes that the Ohio
Supreme Court has repeatedly held that the Commission
has broad authority to change tttiility rates in proceedings

under Section 490526, Revised Code, In response to

lECl-Oh.%v's arggament that the Cornmi:ssion. authorizes rates
under Section 4905.26, Revised Code, only in 1in-Lited

circumstances, AEP-C7hiQ asserts that Commission
precedent indicates that is the case for self-complaint
proceedings, but not for C©mmi.ssion-initiated

inVest'l.gatl(JI1S. AEP-Ohio also points out that IE(j-Ohio

and. (JCC offer no authority in support of their contention

that Chapter 4905, Revised Code, does not permit the

Conunission to set wholesale rates. AEP-Ohio notes that
nothing in Chapter 4905, Revised Code, limits its
application to retail rates. AEp-Qhio further rtotes that the
Coznmission has often regulated wholesale rates and that

xts orders have been upheld by the Ohio Supreme Court.

(14) With respect to GCC`s argtarnertt that the Commission
failed to find that reasonable g,rounds for complaint exist in
thi.s case, AEP-Ohio replies that OCC's posittion is overly
teehnical and without basis in precedent. AEP-Ohio notes
that there is no requirement that the Conunission must
make a rote finding of reasonable grounds for com.plaznt in
proceedings initiated pursuant to Section 4305.26, Revised
Code. AEP-Ohio believes that, in initiating this .
proceeding, the Comntission jm.plscitl,v found that there
were reasonable grounds for complai.nt. Similariy, in
response to OCC's and Mt3-Ohin's argument that the
Corz+mission did not comply with Section 4905.26, Revised
Code, because it failed to find that RPM-based capacity
pricing is unjust or tU.-Lreasonable, Ap.P-Ohto notes that the
statute does not require the Commission to make such a
finding. According to AE:['-Olii.o, the statute requires the
Commission to conduct a hearing, if there are reasonable
grounds for complaint that a rate is urneasonable, unjust,

diz?y *?^sscii-m7na#e?-y or preferentxaZ, or otherwise in
violation of law. AEl'-Ohi.o adds that the Conunission

-5-
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found in the Capacity Or4er and the Capacity Entry on
Rehearing that RPM-based capacity pricing wou.ld prcrd-uce
unjust and unreasonable results.

-6-

(15) I,n its second assignmextt of error, IEU-Ohio asserts that the

Capacity Entry on Rehea.ring is unlawful and

unreasonable, because the Commission cannot regulate a
wholesale rate, pursuant to Section 4905.04, 4905.05,
4945.06, or 4905.26, Revised Code. Specifically, IEU--Ohdo

contends that the CoTTL7TYlssiolt's regulatory authority under

Cbapter 4905, Revised Code, extends only to the retail

servlces provided by an electric h.ght company, when it is
engaged in the business of supplying electracity for light,
heat, or power purposes to rorasumers within the state.
IEU-C7hio notes that the Commission determiited in the

Capacity Order that the capacity service provided by

AEP-Ohio to CRES providers is a wholesale transaction

rather than a retazl. service.

(16) In its memorandum contra, AEP-C?hio notes that
JEU-Qbif3 sat'gi1ZYYYerCt is contrary to its iTiitial position in
this case, which was that the Commission does have

jurisdiction to estabhsh capacity rates, pursuant to the
option for an SCM under Section T?.8 of Schedule $.1 of the

FERC-approved T'.. AEP-Ohio argues that TECT-OIuo's
current position is based on an overly restrictive statutory

i,n.texpretation. AEP-Ohio points out that the characteristics
of an entity that determine whether it is a public utility

subject to the Commission's jurisdiefion do not necessaxi.ly

establish the extent of, or lirnitations on, the Comm:ission's
jurisdiction over the entity's activities, tRrhi.ch is a separate

matter. AEP-Ohio reiterates that the Comm.ission's

authority under Section 4905.26, Revised Code, is

considerable and encompasses regulation of wholesale

rates in C?hio.

(17) In its second assignment of error, F.IGS argues that, even if
the Commission has atathori.ty 2za:tder Chapter 4905, Revised
Code, to esta.bl"xsh an SCM, the Con.zm.issifln must
nonetheless observe the procedural requirements of
Chapter 4909, Revised Code. FES asserts that the Capacity
Entry on Rehearing is unreasonable and unlawful, because
the Cozr►massion upl-teld a cost-based SCM without
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adherence to the mandatory ratemaking formula of Section
4909.15, Revised Code, which requires deter;azrnations
regarding property valuation, rafe of retu:rn, and so forth.

(18) AEP-C3iuo responds that the Comsxussiort already rejected,
in the Capacity Entry on fZeheari-ng, the arguxnent that a
traditional base rate case was required under the
circumstances. AF1'-C9hio notes that, although the
Commission rnay elect to apply Chapter 4909, Revised
Code, following a coxnpta.int proceeding, there is no
requirement that it must do so. AEP-Ohio also points out
that the Comnii.ssion has not adjusted retail rates in this
case.

(19) hn its second assignment of error, OCC contends that the
Cons.mission unlawfix]Iy and unreasonably determined that
OCC's arguments in opposition to the deferral of capacity
costs were prematurely raised in th.i.s proceeding and
should instead be addressed in the ESP 2 Case. OCC
asserts that, in declining to resolve OCC's arguments in the
present case, the Corn.rnissiQn violated Section 4903.09,
Revised Code, and unreasonably impeded UCC`s right to
take an appeal. OCC notes that the Coaxtma;ssican has not
yet ruled on its application for rehearing in fhe ESP 2 Case,
which has delayed the appellate review process, while
AEP-Ohio has nevertheless beguu7 to account for the
deferred capacity costs on its books to the detriment of
ctistoxners.

{20} In response, AEI'--Ohio notes that the Commission has
already rejected QCC's argument and found that issues
related to the creation and recovery of the deferral are more
appropriate for consideration in the ESP 2 Case, in which
the Commission adopted the retail stability rider (RSR), in
part to coznpensate the Company for its deferred capacity
costs. A.EP-Ohio adds that, because the Con.-smission did
not adjust retail rates in the present case, and the RSR. was
adopted in the ESP 2 Case, there is no harm resulting from
the Commission's dedsion in this docket.

(21) In the Capacity Entry on Rehearuxg, the Coznznission
clarified that our initiation of this proceeding for the
purpose of reviewing AF,T-'-0hio's capacity charge was
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consistent with. Section 4905.26, Revised Code.3 In relevant
part, the statute provides that, upon the ini-tiative or
complaint of the Commission that any rate or charge is in

any respect -unjust, unreasonable, u-njustIy discriminatory,
unjustly preferential, or in violation of law, if it appears
that reasonable grouncLs for complaint are stated, the
Commission must schedule, and provide notice of, a
he. aring. 'The Ohio Supreme Court has found that the
Commission has considerable discretion under the statute,
including the authority to conduct an inve.stigafion and fix

new utility rates, if the existing rates are unjust and
unreasonable. See, e.g-, Ohio Consumers' Counsel v. i'ub. Util.

Comm., 110 Ohio St.3d ,394, 400 J2(106) j Ailnet

Cvmmunications servires, Inc. v. Pub. Util. Comm., 32 Ohio
St.3d 115, 117 {1987); Ohio Utilities Co. v. Pub. Util. Comm.,
58 Oluo St.2d 153, 756-158 (1979). The Court has also stated
that utility rates: may be changed by the Commission in a
complaint proceeding under Section 4905.26, Revised
Code, without compe7iing the utility to apply for a rate
inecease under Section 4309.1$, Revised Code. Ohio

Con,sumas' Counsel v. Pub, Util. Comm., 110 Ohio St.3d 394,
400 (2006). The Commissi.on, therefore, disagrees with the
arglunents of IEU-Ohi.o, FES, and OCC that are counter to
this precedent.

(22) Further, we find no requirement in Ohio Supreme Court
precedent or anywhere else that the Commission nzust first

invoke Chapter 4909, Revised Code, or some other
ratemaking authority, prior to fixing new utility rates, if the
CoYrirnission finds that the existing rates are unjust and
unreasonable following a proceeding under Sectiort
4905.26, Revised Code. As noted above, precedent is to the

contrary.

{2:3) With respect to 1ElI-Ohio!s iruterpretat3:on of Commission
precedent, we disagree that rates can only be established
under Section 4905.26, Revised Code, in Iirn.ited
circumstances. The Commissiora precedent cited by
IEU-OIZio is inapplicable here, as it specifica.Uy pertains to
self-complaint proceedings in.itiated by a ptzblic utility. In
the Matter of the Se1, f=Complaint of Suburban Natural Gas

3 Capacity Entry on Reheari.n-g at 9-10, 13, 29, 54.

$
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Company Concerning its Existing Tarifj` Provisions, Case No.

11-5$46-GA-SIp, Opinion and Order, at b(August 15,

(24) Additionally, we find no merit in the argument that the
proced.ura3 requirements of Section 4905.26, Revised Code,
were not followed in this case, which was initiated by the
Coinmassion in response to AEP-Ohio's FERC filing. In the
friitial Entry, the Commission noted that this proceeding
was necessary to review and determine the impact of the
proposed change to A:FP-C7hio's capacity charge.4 We
believe that the Irutial Entry provided sufficient indication
of the Comznission's finding of reasonable groumds for
complaint that AEP-Ohio's capacity charge may be unjust
or unreasorcable. We agree with AEP-Ohio that there is no
precedent requir%ng the Commission to use rote words
tracking the exact language of the statute in every
complaint proeeedifeg. In any event, to the extent

necessary, the Commission clari.fies that there were
reasonable grou.nds for camplaint . that AEP-Ohio'S
proposed capacity charge may have been unjust or
cuua:reascrnable. Also; as previously discussed, the
Commission may establli:sh new rates u.nder Section
4905<26, Revised Code, if the exasting; rates are unjust and
unreasonable, which is exactly what has occurred in the
present case. In the Talteri7n Relief Entry, the Commission
deteru.-iixied that RPM-based capacity pricing could ri.sk an
unjust and unreasonable result for AER-Ohio and
subsequerttly confirmed, sn the Capaaty Order, that such
pricing would be insuffident to yield reasonable
cozn.pezisatiara for the Company`s capacity service.5

-9-

(25) We find no merit in the parties' arguments that the
Corctn-ii:ssian is precluded £rom regulating wholesale rates

under Chapter 4905, Revised Code, or Section 4905.26,
Revised Code, in particular, and the parties offer no
precedent in support of their position. Neither Section
4905.2$, Revised Code, ^nor any other provision of Chapter
4905, Revised Code, prohibits the Comrrdssion from
initiating a review of a wholesale rate. For its part, IEU-

4 fniti.,al Eritrv at Z.

5 Infierim Re3ief lF.ntzy at 16r17e Capacity Order at 23; Capac ity atry on Rellearixlg at 1$, 31.
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Obio contends that the Commission's regulatory authority
under CChapter 4905, Revised Code, is limited to an electric
light company engaged in the busin.ess of supPlYir'-g
electricity to consumers (i.e., as a retail service). Because
the Commission determssa.ed that the capacity service
provided by AEP-Ohio to CRES providers is a wholesale,
not retail, transactio.rf, IEU-Ma believes that the
Comim7.ssiori s reliance on Section 4905.26, Revs'sed Code, as
well as Sections 4905.04, 4905.Q5, 4905.06, Revised Code, is
unreasonable and urlawfuJ.. However, front the outset of
this proceeding, the Connnissicsn clearly indicated that the
review of AEP-Ohio's proposed capacity charge would be
comprehensive in scope and indude consideration of other
related issues, including the impact on retail Competition
and the degree to w'haeh the Company's capacity costs
were already being recovered through retail rates.6

(26) Next, we firtd no error in aur clarification that, although the

Commission must enSUre that the jurisdictional L1tllltles
receive just and reasonable ccs.ulpensatian for the services
that they render, the Commission is under no obligation
with regard to the specific mechanism used to address

capacitycosts.7We did not find, as FES contends, that the
CorFtmii.ssiora.`s rateYiiaJdng powers are unbounded by any

law. Rather, we clarified only that the Commission has

discretion to determine the type of mechanism
implemented to enable a utility to recover its capacity costs,

and that the recovery mechanism may take the form of an
SCM, rider, or some other mechanism.

(27) In its remai.ning arguments, IEU-Ohio contends that
r'1:EP-C3Iv.o's capa.ci.ty service is a coznpetitive retail electric
service, rather. tlzan a wholesale trarnsaction, and again
d.zsputes our reliance on the Comsrussion's general
supervisory powers under Sections 4905.04, 4905.05, and
4906.06, Revised Code, as authority to establish the SCM.
These arguments were already rejected by the Commi`ssion
in the Capacity Entry on Rehearing,8 and IEU-Ohio has

6 Izaitial. Erltrry at 2.
7 ap.,.^...r+i,..Jr Tlnf.^r.tf,rtn T2yv.^aa_ri4b af-7R.

8 Capa6fy Entry ozi Reheazing at 28-29.

000000163



(. .

10-2929-EL-UNC -11-

raised nothing new for our consideration with respect to
these issues.

(28) Finally, we do not agree with OCC fhat it was
unreasonable and unlawful, or in vaolation of Section
4903.09, Revised Code, to find that arguments regarding
the mec.handcs of the deferral recovery mech.anism should
be raised and addressed in the ESP 2 Case. The
Co:m.m.ission did not outline the mechanics of, or even
establish, the deferral recovery mechanism in the Capacity
Order. Rather, we indicated that an appropriate recnvery
rrteeha.nisrri for AEP-C7hio's deferred costs would be
established, and any additional finaneaal consideration.s
addressed., in the ESP 2 Case.9 Although ntimerous parties,
includazrg C?CC, attempted to predict how the deferral
mechanism would be implemented and -cnrhat its irnpac-t
would be on ratepayers, the Commission continues to find
that it would have been meaningless to address such
anticipatory arguxnents in the Capacity Entry on
Rehearing. We, therefore, find no error in ha.ving
determined that OCC's claints - of unfair competition,
unlawful subsidies, double payments, and discrucunatory
pricing were premature, given that the Commission had
not yet determined how and from whom AFT-C7hio's
deferred capacity costs would be recvvered.10 The
Commission notes that we thoroughly addressed OCC's
other numerous arguments with respect to the deferral of
capacity costs in the Capaeity Entry on Rehearirig.

(29) For the above reasons, we find no error in our clarifications
in the Capacity Entry on Rehearing, or in determiiaing that
arguments related to the mecl.iardcs of the deferral recovery
mechanism should be resolved in the ESP 2 Case. Any
other arguments rai.sed on rehearing that are not
specifically discussed herein have been thcsroughly and
adequately considered by the ConnmLission and are being
denied. Accordingly, the Commission finds that the
applications for rehearing filed by IEU-Ohio, OCC, and FES
should be denied in their entirety.

s C:apaei.Ey ilrde.rat 23.

T4 Capacity Entry on Rehearing at 50-52:
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It is, there£ore,

ORDERED, That the applications for rehearing filed by IEU-Ohio, C3CC, and
FES be denied in their en.tlrety. It is, further,

ORDERED, That a copy of this entry on rehear.in.g be served upon ail parties of
record in this case.

TBE PusLrC UmL=coMMIssION OF O:HIo

Todd tchler, Chairr3.ar^

^--^^^
074J

teven D. Lesser Andre T. Porter

Cheryl L. Roberto Lynn Slaby

SJP/sc
..,..

F^ztered intl.-Ee 7ournal 2012

Barcy F. McNeal
Secretary
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BEFORE

TF3[E PUBLIC UTILITIES COMMISSION OF OHfC7

In the Matter of the Commission Review of )
the Capacity Charges of Ohio Power } Case No.1(]-2929-EL-UNC
Company and Columbus Sauthem Power }
Company. ^

EN`i`RY ON REHEARING

The Cornmission finds:

(1) On. November 1, 2010, AEP Electric Power Service Corporation
(AEP), on behalf of Ohio Power Gompany and Columbus
Svuthern Power Compaxty (AEP-Ohio or the Companies), filed
an application with the Federal Energy Regulatory
Commission (FERC) in FERC Docket No. ER11-1995. The
application proposes to change the basis for compensa.tion for
capacity costs to a cost-based mechanism and includes
propctsed fornxula rate templates under which the Companies
would calculate their respective capacity costs under Section
L3.8 of Schedule 8.1 of the Reliability Assurance A.greemen#. At
the direction of FFRC, AEP-Ohio refiled its application in FEW
Docket No. ER11-2183 on hIovem:ber 24, 20'l.0.

(2) On December 8, 2010, the Conmusszon found that an
investigation was necessary in order to detemiine the impact of
the proposed change to AEP-Ohio's capacity charges and
sought public comments on three issues. Ali irlt€restecl
stakeholders were directed to file written comments with the
Commission by January 7, 2011 and to file vvritten reply
cammerjts by January 22, 2011. By en.try isstxed January 21,
2011, the due date for reply comments was extended to
February 7, 2011. ^

(3) On. January 7, 2013, AEP-C3hiQ filed an application for
rehearing of the Commissaon's December S, 2010 entry
asserting that the entry was unjust, urrareasonable or in violation
of law in four respects. First, AEP-Ohio argues that the, entry is
tutlawfui and unreasonable to the extent that it finds lhafi the
provider of last resort (POLR) charges, approved in the
Companies' electric security pla.n. (ESP) eases,g cover the

I 1-n re AEP-QJzio, Case No. 08-917-EL-S,S0 and 08-918-EL.-SSa Clpini.crn and Orcier (March 18,2009).
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Compara.es" cost of supplying capacity for retail loads serv^td
by competitive retaiI electric service (CRES) providers. .AEP-
(Jhio asserts that the Commission also erred in finding that the
approved POLR charges were based upon the continued use of
Reliability Pricing 1Vk„del auction prices to set capacity charges
far CRES providers.

(4) Second, AEP-Ohio argues that the entry establishing an i-nteria.n
wholesale capacity rate is unreasonable and unlawful because
the Com:mi.,ssion is a creature of statute and lacks jurisdiction
under both federal and Ohio law to issue an order affkfing
wholesale rates rcgtxl.ated by FERC.

(5) Third, according to 4.EI'-0hio, the entry was issued in a
manner that denied AEP-Ohio due process and violated
statutes within Title 49 of the Revised Code, including Sections
4903.09,4905.26, and 4909.16, Revised Code.

(6) Finally, AEP-Ohio argues that Finding (4) and subpa.rt (1): of
Finding (5) of the December 8, 2010 errtry must be reversed atid
vacated because they are in direct conflict with, and preempted
by, federal law.

(7) Memoranda contra the application wem filed by Industrial
Energy Users-Ohio, FimtEnergy Solutions Corp., and Ohio
Partners for Affordable Energy and jointly by Coristed.a,^;^n
Newenergy, Inc. and Cortstellatian Energy Commodities
Group, Inc_

(8) The Commi..ssion grants AEP-Ohio's application for rehea;riiig.
We believe that sufficient reason has been set forth by AEP-
Ohio to warrant further consideration of the matters specified
in the application fQr rehearing. However, the Commission
notes that the state compensation mechanism adopted in our
December 8, 2010, Finding and Order will remairt in effect
during the pendency of our revzew.

It is, therefore,

ORDERED, That AEP-Jhio s application for rehearzng be granted for further
consideration of the matters specified in the applicafiion. It is, further,
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ORDERED, That a copy of this Entry on Rehearing be served upon a.II parties of
record.

THE PUBLIC tJT'II.TTIE ZCC7i4IMMUN OF t7MO

Steuen D. Lesser, Chairman

----------.e-
Paul A. CentoleIla Valerie A. Lemmie

Cheryl L. Roberto

GNS/vrm

Pntered in the Journal FEB 0 2 2011

Rene^ J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio )
Power Company and Coluznbu.s Southern ) Case No,10-2376-EL-UNC
Power Company for Authority to Merge _)
and Related Approvals. )

In !the Matter of the Application of )
Col ^hus South:ern Power Company and )
Oh.x ^ Power Cornpa.ny for Authority to ) Case IrIo.11 346-ELSSO
Est^; lish a Standard Service Offer Pursuant ) Case No.11-348-Et-SSC1
to ^ection 4928.143, Revised Code, in the )
Fo of an Electric Security Plan. )

In fhe Matter of the Application of )
Col^rnbus Southern Power Coxrtpany and ) Case No.11-349-EL-AAIvM
C3ha. Power Company for Approval of ) Case No. 11-350-EL-AAM
C:.:e ain Accounting A.uthority. )

} In the Matter of the Application of )
Co1,.unbus Southern Power Company and ) Case No. 70-343-EL-ATA
{Jhi Power Company to Amend their ) Case No. 10-344-EL-ATA
Ern rgertcy CurEaffmennt Service Riders. )

In e Matter of the Commission Review of j
the Capacity Charges of Ohio Power ) Case No.10-2923-EL-UNC
Co pany and Columbus Southern Power )
Comi pany.

In the Matter of the Application of )
Columbus So-atliern Power Company and )
Ohio Power Company for Approval of ) Case No.1I-4920-EL-RDR
Ivlechartisms to Recover Deferred Fuel ) Case No. 11-4921-EIrRDR:
Costs Ordered Under Section 4928.14.-4, ^
Revised Code. )

ENTRY ON REHEA:RING

The Cozxuxiission finds:

(1) On January 27, 2011.; Coluxnbus Southern Power Company's
(CSP) and Ohio Power Company's (OP) 6ointly, AEP-Ohio or
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11-346-EL-SSO, et aZ.

the Companies) filed an application for a standard service offer
(SSO) pursuant to Section 4928.141, Revised Code, in Case Nos.
11-346-EL-SSO, 71-348-ElL-SSO, 11-349-EL-AAM, and 11-350-
EL-AAM. This original application was for approval of an
electric security plan (ESP 2) in accordance with Section
4928.143, Revised Code. As filed, AEP-Ohio's SSt7 application
for ESP 2 would commence on January 1, 2012, and continue
th-rough May 31, 2014,

^..

(2) O11 September 7, 2011, numerous parties (Signatory Parties)i to
the proceedings filed a Joint Stipulation and Recommendation
(Stipulation) proposing to resolve the issues raised in AEP-
Ohio's ESP 2 cases and related matters pending before the
Comxnzssion in several other AEP-Ohio cases which include: an
emergency curtailment proceeding in Case Nos. 10-343-EL-
ATA and 10-344-EL-ATA. (Emergency Ctu-tailment Cases); a
request for the merger of CSP with and into OP in Case No. 10-
2376rFL-UNC (Merger Case); a determina.tiorE of the capacity
charge that the Companies will assess on competitive retail
electric service (C:[tFS} providers in Case No. 10-2929-EL-UNC
(Capacity Charges Case); and a request for approval of a
m.:ecihanrsm to recover deferred fuel costs and accounting
treatznent in. Case Nos. 12-4920-EL-RDR and 11-4921-EL-RDR
(Fuel Deferral Cases). I''ursuaxit to entry issued September 16,
2011, the hearing in the ESP 2 case was con.soJ.idated wiith the
above listed cases for the sole purpose of considering the
Stipulation.

(3) On December 14, 2011, the Com:mission issued its Opinio.n and
Order in this proceeding, fin.din:g that the Stipulation, as
rnodr.fied by the order, should be adopted and approved. On
December 22, 2011, AEP-Ohio filed its com.pl:iarice tariffs and,
on Deeember 29, 2011, AEP-Ohio filed its revised detailed

-2-

^'t°he Signatory Parfies to the Stipulation are: AEP-Ohio, Staff, Ohio Energy Group, Constellation
NewEnergy, Inc. and CorrsteIIation Energy Commodities Gaou.p, Inc., Ohio Hospital Associatiorn (0I-iA),
Ohio Manufacturers' Associ,ation Energy Group (OMAEG), The IGroger Company, the city of Hi1li.ard;
the city of Grove City, Association of Independent Colleges and Universities of C?h.io, Exelon GL-neratiqn
Company, LLC, Duke Energy iR.etaii Sales, LLC, AEP Retail Energy Partners LLC (AEP Retail), Wal-1Vlart
Stores East, LP an.d Sarn's East, inc, Retail Energy Supply Association (RESA), Paulding Wind Farm II
LLC, Ohio Env'rronmental Council, Environmental Law and Policy Certter , EnerNOC, Inc., Naturai
Resources Defense Council, and PJM Power Providers Group.
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I 1-346 EL-SSO, et aZ. -3-

in7.plem.entation plan (DIP), as modified by the Opinion and
Order.

(4)' Pursuant to Section 4903.10, Revised Code, any pa:..rtyy who has
entered an appearance in a Commission proceeding may apply
for rehearing with respect to any matters detexznined by the
Coniinission, within 30 days of the entry of the order upon the
C.omm.ission's jourrxal.

(5) On January 13, 2012, AEP-Ohio, Ormet Primary Aluminum
Corporation (Ormet), Industrial Energy Users-Ohio (IEU-
Ohio), Retail Energy Supply Association (RESA), OIVIA Energy
Group (OMAEG), Ohio Hospital Association (OHA),
FirstEnergy Solutions Corp. (FES), and the Ohio Coxisumers'
Co-unsei and Appalachian Peace and j-ustice Network
(OCC/.APJN) filed applications for rehearing. Memoranda
contra the various applications for rehearing were filed by the
Ohio Environ'mental Council (OEC), FES, OCC/APJN, TELi-
Ohio, OMAEG, RESA, and AEP-Ohio on. January 23, 2012.

(6) On January 23, 2012, the Corzemussion issued an entry that
provided a ruunber- of clarifications regarding its December 14,
2011, Opinion and Order (Clarification Entry).

(7) By entry dated February 1,.2012, the Commission granted
rehhearulg for further consideration of the matters specified in
the applications for rehearing of the ESP 2 Opi-nion and Order.

(8) On February 10, 2OI2, AEP-Ohio filed an application for
rehearing of the Cornmissior's Clarification. Entry, arguing
aznong other things that the Clarification Entry exceeds the
Coizurussion's jurisdiction and violates the statutory reheari.n_g
process bv expand:ing the Opinion and Order outside the
statutory rehearing process. Further, AEP-O11io argues the
Clarification Entry is not supported by the record, forces AEP-
Ohio to involunta:rily provide a below-cost subsidy, and
unreasonably retreats from the RPM-priced capacity set-aside
limitations without an explanation. In addition, AEP-Ohro
asserts that the Clarification Entry unreasonably imposes long-
term obligations on AEP-Ohio w-hite preserving the option to
further modify the RPM set-aside levels in the future.
Memoranda contra the appl°zcation were filed by FES on
February 17, 2012, IEU-Ohio on February 17, 2012, as revised
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11-346-EI:.-SSU, et al. -4_

on February 21, 2012, and by Ormet and C3CCjA.P'JN on
February 21, 2012. Meznoranda: zn response to AEP-Ohuo's
second application for xehearing were filed by OEG and RF ;A
on. February 21, 2012.

(9) On February 17, 2012, IEU-C7hio filed an application for
rehearing of the Commission's Clarification Entry, arg-izin.g the
entry was unreasonable by not allowing all govexrtmenf:al
aggregation programs that complete the necessary process by
December 31, 2012, to have access to RPM-priced capacity.
IEU-Ohio also asserts that the December 31, 24112, deadline to
complete the govermnent aggregation process is unreasonable.
AEP-Ohio filed a memoranda contra TEU-Ohi.o's application for
rehearing on February 21, 2012.

(10) In this Entry on Rehearing, the Coxnmission has revzewed. and
considered all of the arguments on rehearing regarding the ESP
2 Order as °v,rell as the Giarification Entry. As discussed below,
upon review of the applications for rehearing; the Commission
has determined that the Stipula-tion, as a package, does not
benefit ratepayers and the public interest and, thus, does not
satisfy our three-part test for the consideration of stipulations.
Accordingly, the Comn-.ission will reject the Stipulation.
Further, the Commission notes that any arguments on
rehearing not specifically discussed herein have been
thoroughly and adequately considered by the Cornunission but
are moot in light of our rejection of the Stipulation for the
reasons stated below.

(11) FES alleges the Cornrnissxon unreasonably failed to mad.ify the
Stipulation to impose specific conditions on the Companies'
corporate separation and subsequent pool termination. FE,.i
proposes that the Commission require AEP-Ohio to provide
more detail regarding what it expects from AEP-Ohio in future
proceedings involving corporate separation and pool
terniination. FES also requests that the Coxn7znission require
AEP-Ohio to provide all details in the corporate separation.case
regarding the corporate separation plan, including the fair
market and book value, and an explanation of how fair market
value was determined, for of all property that will be
transferred. FES suggests the commission impose a penalty in
the event that AEF-tJhio fails to achieve corporate separation
and should encourage AEP'--Ohio to be more diligent in
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coxnpieting its corporate separation and pool term:ination. TEU-

Ohio believes the Comnnission's generation asset divestiture is

unlawful in that the transfer of generation assets was
prematurely approved without deterznining that the

req-uirements contained in. Section 4928.17, Revised Code, were
met.

(12) AEP-Ohio responds that the proposed modi€icatzons would
add additional confusion to the corporate separation issue, and
would take an extensive amoLnt of time.

(13) In its application for rehearing, AEP-Ohio argues that the
Coznmission's corporate separation modification is unlawfixl
and unreasonable in that it applies Section 4928.17, Revised.
Code, and Chapter 4901:1-37, O.A.C., in an inconsistent manner
with the corporate separation approved by the Commission in
the Du:tce ESP proceeding. A.EP-C7h:io cIai:ms the l7pirutan and
Order had discriminatory impact on AEP-Ohio. As a result,
AEP-Ohio argues that the modification violates state policy of
ensuring effective competition under Sections 4928.17, 4928,06,
and 4928,02(I-), Revised Code.

(14) FES challenges AEP-Ohio's argurrients, noting the Signatory
Parties provided no details on the generation asset transfer, and
the Commission properly determined that additional time was
necessary_ FES notes that while AEP-Ohio clai:ms it is receiving
discriminatory treatment a-s compared to the Commission`s
ruling on Duke's corporate separation, the Stipulations in the
Duke ESP case and this case are materially different, as
evidenced by the extensive amount of detail Duke provided in
its stipulation as compared to AEP-Ohio's Stiptitation.

OCC/APJIV also oppose AEP-0hzo's request for rehea.rz.ng;
explaining that the Commission's decision to take additional
time was reasonable and in compiaance with its statutory
obligations. C3CC/ A.I'jN contend that AEP-Ohici s arguments
about inconsistent treatment are not ripe for Commission
consideration. Further, even if the arguments were ripe for
consideration, O+CC/APjN point out that the Commission is
not statutorily obligated to handle each corporate separation
application in the same manner.
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11-346-EL-SSO, et all.

IEU-OI-uo explains that the differences between the Duke azzd
AEP-Ohio stipulations da not support AEP-O3.iifl s assertion
that corporate separation should be approved through
rehearing. IEU-Ohio points out that the Duke proceeding was
resolved through an unopposed ESP stipulation, whi.Ie this
proceeding was crzitested, as were the waiver requests filed by
AEP-Ohio. Further, lEU-Ohio states that the Compan.i..es have
failed to demonstrate h.ow the Coznmi.ssion's decision to
provide further review of the corporate separation will in7ure
the public interest, and assert that it unnecessary for the
Cornxnission to rush its judgment on the corporate separation
proceedings.

-£-

(15) h-i approving the generation asset divestiture pursuant to
Section 4928.17(E), Revised. Code, the Corzunission authorized
AEP-Ohio to divest its generation assets frorn its
noncompetitive electric distribution iutility (.EDU} to a separate
competitive retail generation subsidiary (AEP GenCo) and
directed AEP-Ohio to notify PJM that the utility intends to
enter its auction process for the delivery year 2015. However,
as FES correctly points out in its application. for rehearing, there
is significant uncertainty regarding A.EP-Ohio's plan to divest
its generation assets, as evidenced by AEP-Ohio`s recent filings
with the Federal Energy Regn.latiQn Co.mmis4ion (FERC)z, and
conflicting interpretatioDs of the Stipulation contained in the
record. Because of the contradictory testi^mony and FERC
.filings of what AEP-Oh.io`s respoxisibili.ties were in its
generation asset divestiture, we grant PES's application for
rehearing.

The Stzpulatioz-i provides that upon the Commission's approval
of fta11 legal corporate separation, AEP-Ohio's transmission and
distribution assets will be held by the EDU, while any
generation rQsource rider (GRR) assets will also remain with
the EDU. Regarding the transfer of generation assets, AEP-
Ohio's generation, fuel, and other assets would be transferxed
to AEP GenCo. This transfer of generatiQrt assets includes
AEP Ohio's existing generating units and contractual

2 On February 10, 2012, AEP-Ohio and other AEP operating companies made filings with FERC reprd.ing
corporate separation and the generation asset divestiture in docket numbers: EC12--71; EC12-70; EC12--69;
ER12-1041, ER12-1047,1U4$, 1049; ER12-1042,1043,1044, 1045, and 1046 . The Comm.issioxt hereby takes
admi-istrative notice of those Eilings.
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11-346-EL-SSO, et al. -7-

entitlements, as well as renewable energy purchase
agreements, existing fuel-related assets and contracts, and
other assets related to the generation business. (See Joint Ex. 1
at 11, AEP-Ohio Exhibit 7 at PJN-1)3. However, at the hearing,
AEP witness NeLscsn; testified that the Companies had not
determined wh.ich of AEP-0hio's existing generation assets
would be bid into the RPM base residual auction. He further
claiin.ed that, while the first step would be to transfer all
generation assets to AEP GenCo, there were numerous
subsequent possibilities, including transferxing a plant to an
AEP affiliate to shore up their reserve margin or transferring
the generation to a third party. In addition, Mr. Nelson
explained that AEP-Ohio did not know whether all of its
generating units, once transferred, would be bid into the base
residual auction (Tr. V. at 690, 697-699, 751).

We note that, Mr. Nelsar^s testimony was presented under
ctnique circurnstances which underinir ►e its credibility. On
September 29, 2011, AEP-Ohio filed an expedited request and
motion to substitute the testimony of its original witness,
Richard Ivlunczumki, with Mr. Nelsqn's -testimony, due to an
unforeseen conflict. VVh.ile the substance and content between
both sets of direct testimony were the same, on cross-
examination Mr. Nelson testified that IvMx. Iviuncziiiski was his
"boss" at AEI.' Service Corporatioizr and that he had no role in
the preparation of the direct testimony he was adopting (Tr. V
at ($1-682}. Further, Mr. Nelson`s test-unorty is inconsistent
with Attachment PjN-1 to his direct testimony, which confirsns
that aIl of AEP-0hici .s existing generating units and contractual
entitlements as referenced in. Exlubit WAA-1 would be
trarisfeixed to a newly-created AEP generation affiliate (AEP-
E7h..io Ex. 4). Moreover, Mr. Nelson speculated on cross-
examination that there were many options available to AEP-
Ohio for the di.Cposition of its generation assets and claimed
that the ultimate disposition of AE.P-Oh2o's generation assets
was an "open question."

1V.[r_ Nelson's testimony is contradicted by the testimony of two
other Signatory Parties' witnesses. RESA witness Ringenbach.

3 tn AEP--Ohio Ex. 7, Mr. NeIson states that the detailed description of the generation asset divestiture is
contained in exhibit REM-1, however the atf.acheci exhibit is la'beled as PJN-1, which Mr. Nelsozt
corrected arr the record (Tr. V. 675-676).
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festi.fied that the "[sjtipulation: calls for AEP--Ohio to provide
notice to PJM by March of 2012, that it intends to end its term
as a Fixed Resource Requirement (FRR) entity and bid all of its
load into the next base residual auction under the RPM
construct," (RESA Ex. 1 at 6). Similarly, on cross-examination,
Constellation witness Fein affirmed that AEP GenCo would be
required to bid A the generation it owns into the RPM base
residual a-acta.on. (Tr. VI at 977).

The Comrnissxon.'s intent in approving the generation asset
divestitzire was based on our understanding that AEP-Ohio
would place all of its current (as of September 7, 2011)
generation assets into the 2E115 base residual auction, pursuant
to the plain language of the Stipulation. Our intent is
supported by not only the language within the Stipulation but
alsc, the testimony of two of the Signatory Parties' primary
witnesses. However, AEP Ohio's FERC filing is inconsistent
with the hatent of the Comznission in that it fails to ensure that
all generation assets currently owned by AEP-Ohio will be bid
into the upcoming base residual auction.

Based upon the contradictory testimony presented. by the
Signatory .PartiesF witnesses, AEP-Ohio's witness Nelson's
claim that the ultimate disposition of AEP-Ohio's generation
assets was an "open question.," and the fact that AEP-Ohio's
FERC filing regarding divestiture is inconssistent with the
Commission's intent in approving the Stipulation, the
Ccrmmission finds that there are fundamental disagreements
regarding important issues allegedly resolved by the
Stipuiatiozi. The resolutioxt of these issues is critical to the
underlying question of whether the Stipuiation: benefits
ratepayers and the public interest; therefore, we find, upon
review of the record of this proceeding, that the Signatory
Parties have not met their burden of demonstrating ffiat the
Stipulatioii, as a package, benefits ratepayers and the public
interest as required by the second prong of our three-part test
for the consideration of stipulations_ Accordingly, we must
reject the Stipulation. Therefore, the Cornmi.ssion`s approval of
.AEP-Ohio's generation asset divestiture pursuant to Section
4928.17(E), Revised Code, is revoked.

(16) IEU-Ohio contends that the market transition rider (MTR) does
not satisfy the requirements contained wiffiin Section
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4928.143(F)(2)(d), Revised Code, as the Companies did not
meet their burden of showing the MTR would have the effect of
stabilizing or provicliztg rate certairnty for retail electric service.
fEU C3hio claims the MTR. distorts purchasing decisions of
customers by lowering rates of customers more likely to shop,
arnd raising rates for customers less likely to shop, in direct
violation of state policy. Fu.rther, IEU-Ohio argues that because
the MTR is being collected though a non-bypassable cfiarge, it
is essentially a generation charge that is being collected as a
distribution charge. IEU-Ohio further opines that the
Comtx-dsszvn`s order is unlaVVful and unreasonable in that AET'-
Ohio will receive an additional $24 zniilion in revenue from the
MTR without any evidence to support it, in violation of Section
4903.09, Revised Code, and fails to follow Commi:ssion
precedent which requires cost-justification for generation rate
increases.

]EES states that, even if the MTR provides rate certainty and
stabiIity to AEP-Ohio customers, the MTR is still not justified as
a non-bypassable rider, and there was insufficient evidence in
the record to support the M TR.. Irt addition, FES claims that
there is no statutory basis to permi.t AEP-Ohio to receive an
additional $24 million in MTR. revenues for 2012.

OMAEG argues in that the Commission's Order modified the
shopping credit provision in a way that unreasonably fails to
maximize the benefits available to GS-2 customers. In its
request to further review the GS-2 shopping credit provision,
OMAEG raises concern.s that while some GS-2 customers may
already be shopping, many may realize significant and
unavoidable price increases. OMAEG recommends that along
with the Coinr^ission's expansion of the shopping credit to GS-
2 customers, any unused portions of the credit should be given
to GS-2 customers who are currently shopping and have had
distribution rate increases of thirty percent or more. OMAEG
opines that it is in the public interest to altow the unused
portion to be accessed by GS-2 customers with notable
increases as opposed to just rolling the GS-2 credit over into the
next year. OMAEC3 claims this will also m.itigate the impact of
the rate increases to the GS-2 customers and provide the
necessary rate stability to ensure business retention in Qhio.
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(17) AEP-Ohi:o responds to IEU-Ohio, and FES, stating that the
MT^R is a rate design tool thaat is a valuable part of the
Stipulation for customers by facilitating the transition from
current generation rates to the market-based SSO generation
service rates. AEP-Ohi.o asserts that IEU-Ohio's argument that
the M'T.R is effectively a distrzbution charge because it is non-
bypassable is flawed. AEP-Ohio argues that the MTR is clearly
a generation related charge that the C.:omnussion may adopt
pursuan.t to Section 4928.143(B)(2)(d), Revised Code. Further, .
AEP-Ohio argues there is more than sufficient evidence in the
record to support the MTR. Specifically, A:EP-Ohio point.s to
AEf'-Obxio witness Roush's testimony explaining the MTR was
designed to limit changes in rates for all customer classes.

(18) In its applicat'ion for re.hearing on the Commi.ssion's
clarification entry, AEP-Ohio raises sixnilar praposa.Is to
OMAEG's suggestion to re-allocate the GS-2 shopping credit,
as well as other alternatives to address any rate increases for
GS-2 customers. In addition to expanding eligibility for the
shopping credit as OMAEG proposed, AEP-Ohio raises the
possibility of earmarkin.g funds within the Ohio Growth Fund
(OGF) to mitigate the impact on the GS-2 customer rate
mc-rease. AEP-Ohio. also suggests the creation of a revenue
neutral phase-in of the GS-2 load factor provision (LFP)
demand chargge, such that the GS-2 LFP demand charge is 25
percent of the approved non-bypassable demand charge of
$3.2-9 jkW in 2012, 50 percent in 2013, 75 percent in 2014, and
100 percent in 2015. AEP-Ohio suggests that the phase-in of the
GS-2 LFP be offset by a cornmensurate reduction to the GS-3
and GS-4 customers LFP energy credit.

(19) The Commission find..s that rehearing should be granted with
respect to the assignments of error raised by lEU-Ohzo and FES,
Upon review of the record of this proceeding, we find that the
Signatory Parties have not demonstrated that the MTR and LFP
provisions of the Stipulation promote rate certainty and
stability as required by Section 492$.143.(13)(2)(d), Revised
Code. We further find that the Signatory Parties have not
demonstrated these provisions benefit ratepayers and the
public interest as required by the second prong of our three
pa-rt test for the consideration of stipulations.
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At the hearin:g, AEP-Ohio presented testimony regarding the
rate impacts of the Stipulation upon customers, including small
comn-cercial customers i:n the GS-2 class (AEP-Ohio Ex. 2,
Exhibit DMR-5). In the Opiruion and Order, the Corrunission
recognized that these rate impacts may be significant, based
upon evidence indicating that total bill impacts may, in some
cases, approach 30 percent. However, the evidence in the
record inadvertently failed to presegLt a full and accurate
portrayal of the actual bill impacts to be felt by custom.ers,
particularly with respect to low load factor customers who
have low usage but high demand.

-11-

Due to the evidence that some commercial customers were
going to receive significant total bill increases in approaching
30 percent, we modified the shopping credits provision to
provide additional relief to GS-2 custozners in the for.m of an
additional allocation of shopping credits to new shopping
customers. However, the actual iircpacts suffered by a
signdicant number of GS-2 customers appear to have vastly
exceeded AEP-Ohio`s represezttations at hearing. Since we
issued the Opi-nion and. Order, numerous customers have filed,
in the case record of this proceeding, actual bMs containing
total bill rate increases disproportionately higher than the 30
percent predicted by AEP-Ohio. The disproportionate rate
inxpacts indicated by these bills un.dermine the evidence
presented by the signatory parties that the MTR and LFP
provide rate certainty and stability pursuant to Section
492$.143(B)(2)(d), Revised Code. We note that the parties
seeking rehearing acknowledge that customers in the GS-2
class have received significant total bill rate increases and that
it is appropriate to provide relief to these customers. However,
the Commission is not persuaded that the actual total bill
iznpacts inhereiit in the MTR and the LFP can be cured by a
phase-in of the LFP or an additional allocation of shopping
credits as recommended by AEP-Ohio. We find that the
Signatory Parties have not met their burden of proof of
demonstrating that the MTR and LFP provisions meet the
statutory requirement of Section. 4^328.143(B)(2)(d), Revised
Code, to provide rate certainty and stability, and that Signatory
Parties have not demonstrated that the MTR and LFP benefit
ratepayers and the public interest. Accordirtgly, pursuant to
our three-part test for the consideration of stipulations, we
must reject the Stipulation.

000000179



IT -345-EL-SSQ, et al.

(20) In this Entry on Rehearing, the Comuriission has determined, on
two independent grounds, that the Stipulation submitted by
the Signatory Parties does not benefit ratepayers and the public
interesf. Thus, we find that the itiptz3ation must be rejected
and the application, as modified by the Stipulation, must be
disapproved. Section. 4928.143(C)(2)(b), Revised Code,
provides that:

If the utility terminates an application pursuant to
division (C)(2)(a) of this section or if the
comznission disapproves an application under
division (C)(1) of this sectiorti, the comrnission
shall issue such order as is necessary to continue
the provisions, terms, and conditions of the
utility's most recent standard service offer, along
with any expected increases or decreases in fuel
costs from those contained in that offer, untiI a
subsequent offer is authorized pursuant to this
section or Section 4928.142, Revised Code,
respectively.

Therefore, we direct AEP-Ohio to file, no later th,an. February
28, 2012, new proposed tariffs to continue the provisions,
terms, and conditions of its previous electric seeurity plan,
incl:udiztg- but not limited to the base generation rates as
appzoved in ESP 7, along with the current uncapped fuel costs
and the environmental investment carry cost rider set at the
2011 level, as well as modifications to those rates for credits for
amounts fuUy refunded to customers, such as the significantly
excessive oarnings test (SEE'I) credit, and an appropriate
application of capacity charges under the approved state
compensation mechanism established in the Capacity Charge
Case.

(21) According to the Stipulation, il-i the event that the Stipulation is
materially modified or rejected by the Conu-nission, this
proceeding shall go forward at the procedural point at which
the Stipulation was filed; therefore, .AEP-Ohio should be
provided an opportunity to modify or withdraw its original
application for an ESP filed in this proceedi.ng. AEP-Ohio is
directed to file a notice in this docket within 30 days stating
whether it is prepared to proceed on its application as filed or
whether it intends to modify or withdraw such applicatiort.

-12-
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Further, the attorney examiners are directed to establish a new
procedural schedule consistent w-ith AEP-Ohio's notice along
with a new intervention deadhXtte to enable lllterested persons

who had not previously part-icipated in this proceeding to
interven.e_ In addition, in light of our rejection of the
Stipulation, the attorney exanniners are directed to establish a
procedural schedule in the Capacity Charge Case.

It is, therefore,

-13-

ORDERED, That the applications for rehearing .filed by .IEU-Ohio and FE...S be
granted, in part, and denied, in partFurther, the applications for rehear%ng filed by AEP-
Ohio, Ormet, QCC/ AAJ'jN, RESA, 011A, and OMAEG be denied. It is, further,

ORDERED, That the Companies shall file proposed taxiffs con.sistentwiththi:s order
by February 28, 2012. It is, further,

ORDERED, That a copy of this entry on rehearing be served on all, parties of record.

GAP/JJT'/GNSJvrm

Entered in the JournaX

^ 3

Barcy P. McNeal
Secretary
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BEFORE

7'HP PUBLIC U-nLIT'IES CONIMIS5'^lON OF OMO

In the Matter of the Com-cni.ssion Review of )
the Capacity Charges of Ohio Power ) Case No.1t7-2929-EL,-L7NC
Company and Colaunbus Sauthezn Power )

^Company.

ENTRY

The Commission finds:

(1) Ohio Power Company and Columbus Sou.fhern Power
Company (AEP-0hio or the Companies) are electric
light compaTties as defined in Section 4905.03(A)(3),
Revised Code, and public utilities as defined in Section
4905.02, Revised Code. As such, tlZe Compaxaa.es are
subt^ to the jurisdiction of the C:ommisslan in
accordance with Sections 4905.04 and 4905.05, Revised
Code.

(2) Sections 4905.04, 4905.05, and 4905.06, Revised Code,
grant the Crsnuni.ssion authority to supervise and
regulate all public utiIities within its jurisdiction.

(3) On November 1, 2010, AEP Electric Power Service
Corporation, on behalf of AEP-UhiEo, filed an
application with the Federal En:ergy Regulatory
Comx.ni.ssion. (FERC) in FERC Docket No. -`Ril-7:935.
At the direction of FERC, AEP refiled its application in
FERC Docket Na. ER11-2183 on November 24, 2010.
The application proposes to cfiange the basis for
ctzmpensafion for capacity costs to a cost-based
mechanism and includes proposed formula rate
templates under which the Companues would calculate
their respective capacity costs under Section D.8 of
Schedule 8.1 of the Relaability Assurance Agreement.

(4) 1'`itior to the filing of this application, the Coamxnission
approved retail rates for the Companies, including
recovery of capacity costs through pravider-o€-last-

: 000®0aI 82



10-2929-:EZ.-UNC

resort charges to certaTn retail shopping ccastomers,
based upm-i the continuation of the current capacity
charges ostablished by the three-year capacity aucfion
conducted by PJM, Inc_, under th.e current fixed
resollZCe requirement (FRR) LYltechani.s2T1. 1-n re
Columbus ,Stutlwrn Pvuer Company, Case No. 08-917-EL-
SSO: In- re Ohio Power Company, Case No. 08-917-EL-
SSU. See also, ln re Columbus Southern Power Company
and Ohio Pozcler Cornpany, Case Nos. 05-3:194-EL,UNC
et a1. However, in light of the change proposed by the
Companies, the Ccxixuxussion will now expressly adopt
as the state compensation mechanism for the
Companies the current cappacify charges established by
the three-year capacity auction conducted by PJM, fiic.
during the pendency of this review.

(5) Further, the CoATlnlX,.^sion finds that a review is

necessary in order to determine the impact of the
proposed chan.ge to AII'-C}hio's capacity charges, As
an i.riitial step, the Commission seeks public connment
regarding the following issues: (1) what changes to the
current state mechanism are appro,priate to determine
the Ccampanieg' FRR capacity charges to Qhia
competitive retail electric service (CRES) providers; (2)
the degree to which AEP-Ohio's capacity charges are
currentiy being recovered through retail rates
approved by the Commission or other capa'city
charges; and (3) the impact of AEP-OMo's capacity
charges upon CRES providers and retail cornpetztiort in
^E.LLV. . .

(6) ,AH interested stakeholders are invited to submit
written comments in thas proceeding wzthin 30 days of
the issuance of this entry and to submit reply
comments within 45 days of the issua.nce of this entry.

It is, therefore,

ORDERED, That written comments be filed within 30 days after the
issuance of this order and that reply comments be fi_led ivithin 45 days of the
issuance of this entry. It is, further,

_2-
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ORDERED, That a copy of ^khi,.^ entry be served cm. AEP-0Ido arad all parties
of record in the Comparues` most recent standard service offer proceedings, Case
Nos, 03-917-EL-SSfl and 0&-918-EI rSSO.

THE PUBII TIES CD IC?N OF OWO

k-le
Alan R. Schriber, Chair.man,

Paul A. Centolella Valerie A. Lemrnie

Steven D. Lesser C^eryl. L. Roberto

GAP f sc

Entered in the joumal

tjo;

ReneC- J. jerkiiis
Secretary

000000184, ;A^



BEFORE

THE PUBLIC UTII.ITiE.S COMMISSION OF OHIO

In the Matter of the Conirnission Review of ^
the Capacity Charges of Ohio Power

Case No. 10-2929-EL-UNC
Company and Columbus Southern Power ^
Company:

ENTRY ON REJE-IEARING

The Commission ffids:

(1) By opinion and order issued on Ju:Iy 2, 2012, the Conurzisszon
approved a capacity pricing m:echartism for Columbus
Southern Power Company and 01-i.io Power Company Oointly,
AEP--Ohio):l

(2) Section 4903.10, Revised. Code, states that any party who has
entered an appearance in a Conumission proceeding may apply
for a rehearing with respect to any matters determzn.ed therein
by filin:g an appfication within 30 days after the entry of the
order upon the Con,rnission's journal.

(3) On July 20, 2012, AEP-Ohio filed an application for rehearing of
the Cornrraissiori s July 2, 2012, opinion and order. The Ohio
Energy Group (OEG) filed an application for rehearing and a
corrected application for rehearing of the July 2, 2012, opinion
and order on Jtdy 26, 2012, and July 27, 2012, respectively. On
August 1, 2022, Industrial Energy Users-Ohio (IEU-Ohio);
FirstEnergy Solutions Corp. (FES); Ohio Associatioii of School
Business Officials, Ohio SchooI Boards Association, Buckeye
Association of School Adminzstrators, and Ohio Schools
Council (collectively, Schools); Ohio Manufacturers'
Association (OMA); Ohio Hospital Associat€on (OHA); and the
Ohio Consumers' Counsel (OCC) filed applications for
rehearing of the July 2, 2012, opinion and order.

1 By entry issued on March 7, 2012, the Commission approved and confirmed the merger of Calumbus
Southern Power Company into flWo Power Company, effective December 31, 2011. In the Matfer of the
Apptication of Ohio Power Company and Columbus Sout.heriz Power Company for Aufhority to Merge a,rd
Related Approvals, Case No. 2 0-2376-ET.-L7NC.
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(4) The Commission believes that sufficient reason has been set
forth by AEP-Ohio, OEG, IEU-Ohio, IF"ES, Schools, OMA, OHA,
and OCC to warranfi further consideration of the matters
specified i:n tl-te applications for rehearing. Accordingly, the
applications for rehearing filed by AEP-Ohio, OEG, iELT-Ohio,
FES, Schools, OMA, OHA, and OCC should be granted.

It is, therefore,

-z-

OIZDERED, T1Zat the applications for rehearing fiied by AEP-Ohzo, OEG, IEU-Ohio,
FES, Schools, OMA, OHA, and t3CC be granted for further consideratian of the matters
specified in the applications for rehearing. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record in ttus case.

5teven U. Lesser

Cheryl L. Roberto

SJP/sc

Er►:tered i-n the Journal

M .15 ^82

Barcy F. McNeal
Secretary
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BEFORE

THE PUBLIC UTU-ITZFS CaWMSSION OF OHIO

In the Matter of the Coznmission Review )
of the Capacity Charges of Ohio Power } Case No.10-2929-EL-UNC
Company and Columbus South.ern. Power }
Company_ )

ENTRY ON REHEARING

The Comrnzssion finds:

(1) On November 1, 2010, Americazi Electric Power Service
Corporation (AEPSC), on behalf of Columbus Southern
Power Company (CSP) and Ohio Power Company (QP)
Oointly, AEP-Ohio or the Company),1 fi.Ied an application
with the Federal Energy Regulatory Commission (FERC) in
FERC Docket No. ER11-1995. On November 24, 2010, at
the direction of FERC, AEPSC refiled the appIication in
FERC Docket No. ER11-2183 (FERC filing). The application
proposed to change the basis for compensation for capacity
costs f-o a cost-based mechanism, puxsuant to Section 205 of
the Federal Power Act and Section D.8 of Schedule 8.1 of
the Reliability Assurance Agreement for the regional
transmission orgarrization, PJM Interconnection, LLC
(TJNI), and included proposed formula rate templates
under which AEP-Ohio would calculate its capa'city costs.

(2) By entry issued 'on December 8, 2010, in the above-
captioned case, the Corrmission found that an
investigation was necessary in order . to detern.mizte the
impa.ct of the proposed change to AEP-0Ho's capacity
charge (Initial Entry)_ Consequently, the Conu-nission
sought pubIic comments regarding the following issues:
(1) what changes to the current state cozn.pen.satian
rnecfian.isrn (SCM) were appropriate to determine AEP-
Ohio's fixed resource requirement (FRR) capacity c]l-targe to
Ohio competitive retail electric service (CRES) providers,
which are referred to as altemative load serving entities

1 By entry issued on March 7, 2012, the Commission approved and confirmed the merger cyf CSP into
OP, effective December 31, 2011, In the Matter of the Application of Ohio Power Company nn.d Cotunzbus
Southern Power C.ornparzy for Authorify to Merge and Related Approvals, Case No.10-2376-EL-UNC.
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within PJN4J (2) the degree to which AEP-Ohio's capacity
charge was currently being recovered through retail rates
approved by the Commission or other capacity charges;
and (3) the impact of AEP-C3hio's capacity charge upon
CRES providers and retail competition in Ohio.
Additionally, in light of the change proposed by .A.EP-4hio
in the FERC filing, the Commission explieitly adopted as
the SCM for the Cornpany, during the pendency of the
review, tI-s:e cn-rrent capacity charge established by the
three-year capacity auction conducted by PJM based oii its
reliability pricing model (RPM).

(3) On January 27, 2011, in Case No. 11-346-EL-;S0, et aL,
AEP-Ohio filed an application for a standard service offer
in the form of a new electric security plan (ESP), pursuant
to Section. 4928.143, Revised Code (ESP 2 Case).2

(4) By entry issued on March 7, 2012, in the above-captioned
case, the Com.xnz.ssionr irraplernented an interim capacity
pricing mechanism proposed by AEP-Ohdo in a motion for
relief filed on February 27, 2012 (Interim Relief Entry).

-2-

(5) By entry issued on May 30, 2012, the Coxnm.i_ssion
approved an extension of the interim capacity pricing
mechanism through July 2, 2012 (Inte-rim. Relief Extension
Entry).

(6) By opinion and order issued on July 2, 2012, the
Conunission approved a capacity pricing mechanism for
A,EP-Uh.zo (Capacity Order). The Commission established
$188.$$/xnegawatt-day as the appropriate charge to enable
AEP-Ohio to recover its capacity costs pursuant to its FRR
obligations from CRES providers. flo-^vever, the
Commission also directed that AEP-Ohio's capacity charge
to CRES providers should be the RPM-based rate,
including final zonal adjustments, on the basis that the
RPM-based rate will promote retail electric competition.
The Commission authorized AEP-Qhio to modify its

2 In the Ivlattsr of the Appdication of Columbus Soutdzexn Power Company and Ohio Power Company for
A:utzxor.'t-y to Esfuivlish a Standard Setvice C7Jfer Purssuant to Section 4928.143, Revised Code, in the Form of
n-n Electyicc Security Plan, Case No. 11-345-ELI-SSC7 and X1-348-FLrSSO; In the Matter of the Application
of Columbus Southern Power C:.orrzparry and Ohio Power Company for Approval of Certain Accounting
Authority, Case No.12-349-EL-A.AM and 1I-350-EI,-AAM..
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accounting procedures to defer the incurred capacity costs
not recovered from CRES providers, with the recovery
mechanism to be established in the ESP 2 Case.

(7) Section 4903.10, Revised Code, states that any party who
has entered an appearance in a Cornmission proceeding
n-iay apply for a rehearing with respect to any matters
determined therein by filing an application vvithzn 30 days
after the entry of the order upon the ComFni.ssiori s jottrnal.

(8) By entry on rehearing issued on October 17, 2012, the
Commission granted, in part, arnd denied, in part,
applications .for rehearing of the Inatial Entry, Interim Relief
Entry, and Capacity Order, arzd denied appl"zcati.ons for
rehearing of the Interim Relief Extension Entry (October
Ca.pacity Entry on Rehearing).

(9) On December 12, 2012, the Commission issued an entry on
rehearing, denying appl'xcations for rehearing of the
October Capacity Entry on Rehearing that were filed by the
Ohio Consumers' Counsel (UCC), Industrial Energy LTsers-
C3hio (IEU-Ohio), and FirstEnergy Solutions Corp. (FES)
(December Capacity Entry on Rehearing).

(10) On January 11, 2013, OCC filed an application for rehearing
of the December Capacity Entry on Rehearing. AEP-Ohio
filed a memorandum contra on January 22, 2013.

(11) In its single assignment of error, OCC asserts that the
Commission u.nlavvfv.ily and unreasonably clarified in the
December Capacity Entry on Rehearing that there were
reasonable grounds for complaint, pursuant to Section
4905.26, Revised Code, that AEP-Ohic's proposed capacity
charge in this case may have been unjust or utzxeason.able.
OCC contends that the Coxnsnission's clarification attempts
to cure an error after the fact, is not supported by sufficient
evidence, and is procedurally flawed. According to ©CC,
the Commission's clarification is not supported by its
findings in the lnitial Entry. OCC argues that the
Commission has not satisfied the requirements of Section
4905.26, Revised Code, and, thus, has no jurisdiction in this
case to alter AEP-tJh.ao's capacity charge.

_3-
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OCC also notes that reasonable grounds for complaint
must exist before the Corxmnission orders a hearing,
pursuant to Section 4905.26, Revised Code. CpCC
emphasizes that the Commission did not find reasonable
grounds for complaint in the Initial Entry, but rather made
its clarification two years later in the December Capacity
Entry on Rehearing. OCC adds that the Cc►mmussiori s
clarification is inconsistent with its earlier procedutal
ruli,iag directing the parties to develop an evidentiary
record on the appropriate capacity pricing mechanism for
AEP-Ohio. OCC believes that reasoiiabZe grounds for
complaint were intended to be developed through the
evidentiary hearing.

OCC further argues that the Comrn.ission did not properly
determine, upon initiation of this proceeding, that AEP-
Ohio's capacity charge may be uzijust and unreasonable.
Accordingly, OCC believes that the Conmmi,ssiQn lacked
jurisdiction to modify AEP-Ohio's capacity charge. Finally,
!OCC asserts that the Coxn.r.rlission failed to find that RPM-
based capacity pricing is unjust and unreasonable, as
required befoxe a rate change is Ympienlented, pursuant to
Section 4905.26, Revised Code:

(12) In its memorandum contra, AEP-Ohio responds that OCC's
appiication for rehearing merely raises arguments that
have already been considered and xejected by the
Coi-nmission. AEP-Ohzo adds that the Cornn2ission
properly clarified in the December Capacity Entry on
Rehea.ri,ng that there were. reasonable grounds for
complaint under Section 4905.16, Revised Code, in this
proceeding.

-4-

(13) In the December Capacity Entry on Rehearing, the
Commission denied, in their entirety, the applications for
reheari:ng of the October Capacity Entry on Rehearing that
were filed by OCC, IEU-Ohio, and FES (December Capacity
Fntry on lZehearing at 11-12). Section 4903.10, Revised
Code, does not allow parties to repeat, in a second
application for xeh:earzng, arguments that have already
been considered and rejected by the Commission. fn the
Matter of the Applications of The Edst Ohio Gas C:ompany d.b.a.
Dominion East Ohio af7d Caturtabuz Gas of Ohio Irtc. for
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Adjustment of tlxeir Interirn Enzergency and Temporary
Percentage of Incortx Payment Plan Riders, Case No. 05-1421=
GA-PfP, et al., Second Enty on Rehearing (May 3, 2006), at
4. 'I'he December Capacity Entry on Reheari-ng denied
rehearing on all asszgmn.ents of error an.d modified no
substantive aspect of the October Capacity Entry on
Rehearing, and OCC is not entitled to anotiier attempt at
rehearix►g. Accordingly, the application for reheaxing filed
by OCC on January 11, 2013, should be derried as
procedurally improper.

It is, therefore,

-5-

C3RDER.ED, That the application for rehearing filed by OCC on January 11,
2(}13, be denied. It is, further,

ORDERED, That a copy of this entry on xehearuig be served upon all. parties of
record in this case.

Tf-M PUBLIC UT1UTIES COMMISSION OF OHIO

I

Todd

Steven D. Lesser

SJP/sc

Entered in the Joxzmal
-T

Barcy F. McNeal
Secretary

Chai.rrnan

" ' e T. Porter
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BEFORE

THE PU13LIC UTtLITIES COhfMffiSION OF OHIO

In the Matter of the Applrcatian of Ohio )
Power Company and: Columbus Southem ) Case N4.1(} 2376-EL-1.3NC
Power Company for Authority to Merge )
and Related Approvals. )

In the Matter of the Application of
Cohunbus Southern Power Company and
Ohio Power Company for Authori.iy to
Establish aStar ►dard Service Offer Pursuant
to Section 4928.143, Revised. Code, in the
Form of an Electric Security Plan.

Case No.11-34C--EL-SSO
Case No.11-348-EI-SSO

fsn the Matter of the Application of )
Columbus Southern Power Company and ) Case No.1.1-349-EL-AAM
Ohio Power Company for Approval of ) Case No. 12-350-EL-AA,.'vI
Certain. Accounting Authority. )

In the Matter of the Application of )
Columbus Southern Power Company and ) Case I>to.1.0-343-EL-ATA
Ohio Power Company to Amend their ). Case No. 10-344-EL-ATA
Emergency CurtaiLr^ner►t Service Riders. )

In the Matter of the Comniission Review of )
the Capacity Charges of Ohio Power ) Case Na.10-2929-EL-UNC
Company and Columbus Southern Power )

)Company.

Tn the Matter of the Application of
Columbus >outhern. Power Company and
Ohio Power Coin.pany for Approval of
Mechanisms to Recover Deferred Fuel
Costs Ordered Under Section 4928.144,
Ohio Revised Code.

)
)
)
)
)
^

Case No.1 1-4920-EL-RDR.
Case No.11-4921-EL-RDR
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The Comxni:ssiara., considering the above-entitled applications, the stipul.aiion and
Recommendation, and the record in these proceedings, hereby issues its opinian and order
in these matters.

APPEARANCES:

Steven T. Nourse, Mathew J. Satterwhite, and Anne M. Vogel, American Electric
Power Service Corporation, One Riverside Plaza, 29tll Floor, Columbus, Ohio 4,3215-2373,
and Porter, Wright, Morris & Arthur, LLP, by Daniel R. Conway, 41 South High Street,
Columbus, C?hio 43215, on behalf of Columbus Southern Power Company and Ohio
Power Company.

Mike DeWine, ,A.ttorney General of the State of Ohio, by Werner L. Margard 111,
John H. Jones, and Steven L. Beeler, Assistant Attorneys General, 180 East Broad Street,
Columbus, Ohio 43215-3793, on behaIf of the Staff of the Public Utilities Coxnrriission of
Ohio.

Bruce J. Weston, Interirn Ohio Consumers' Counsel, Office of the C)luo Consumers'
Counsel, by Maureen R. Grady and Terry L Etter, Assistant C'on.sumers` Counsel,1_0 West
Broad Street, Columbus, Ohio 43215-3485, on behalf of the resident.ial utility consumers of
Columbus Southern Power Company and Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehrn, Michael L. Kurtz, and Kurt Boebm, 36
East Seventh Street, Suite 1510, Cin.cinnati, Ohio 45202, on behalf of Ohio Energy Group.

Chester, Wilcox & Saxbe, LLP, by Zachary D. Kravitz, Mark S. Yurick, and John W.
Bentine, 65 East State Street, Suite 1000, Columbus, Ohio 43215-4213, on behalf of The
Kroger Company.

McNees, WaUace & Nurick, LLC, by Samuel C. Randazzo, Frank P. Darr, and
Joseph E. Oliker, 21 East State Street, Suite 1700, Columbus, Ohio 43215-4228, on behaff of
Iiid.uistriai Energy LTsers-Ohio.

David C_ Rinebolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Ohio 45840, on behalf of Ohio Partners for Affordable Energy.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215-3927, on behalf of Dominion Retail, Inc.

Vorys, Sater, Sey°rnour & Pease, LLP, by M. Hosvard: Petricoff and I.iJa Kaleps-Clark,
52 East Gay Street, Columbus, Ohio 43216-1008, and Covington. & Burling, by William
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Massey,1201 Peruisylvarnia A.venue, AA,rashington, D.C. 20004, on behalf of The COMPETE
Coalition.

.Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-100$, on behalf of PJM Power
1'roviders>

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Lija Kaleps-
Clark, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Constellation.
NewEnerg,y,lnc., and Constellation Energy Commodities Group, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Mike Settineri, 52
East Gay Street, Columbus, Ohio 43216-3:008, on behalf of Reiai1 Energy Supply
Association.

Vnrys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Lija Kaleps-Clark,
52 East Gay Street, Coiumbus, Ohio 43216-1008, and Eimer, Stahl, Klevor.n & Solberg LLP,
by David Stahl and A.ri.n Aragonaon, 224 South Mich.igan Avenue, Chicago, Illinors 60604,
on behalf of and Sandy Grace,10I Constitution Avenue NW, Washungton:, D.C. 20001, on
behalf of Exelon Generation Company.

Schottenstein, Zox & Dunn Co., LPA, by Christopher L. Miller, Gregory J. Duzwf
and Asirn. Z. Haque, 250 West Street, Columbus, Ohio 43215, on behalf of the Associaiion..
of Independent Colleges and Universities of Ohio, the city of Hz.lls.ard and the city of Grove
City.

Bricker & Eckler, LLP, by Lisa Gatchell McAlister and Matthew W. Warnock, 100
South Third Street, Columbus, Ohio, 43215-4291, on behalf of Ohio Manufacturers
Association- Energy Group.

Bricker & Eckler, LLP, by Thomas J. C7'Brie.n, 100 South Third Street, Calumbus,
Ohio 43215-4291, and Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio
43215-3E20, on behalf of Ohi.o Hospital Association.

Nolan. Moser and Trent A. Dougherty, 1207 Grandvieiv Avenue, Suite 201,
Columbus, Ohio 43212-3449, on behalf of the Ohio Environrnental Council_

FirstEnergy Service Company by Mark A. Hayden, 76 South Main Street, Akron,
Ohio 44308; Calfee, Halter & Griswold, LLP, by James E. Lan& Laura C. McBride, and N.
Trevor Alexander, 1400 KeyBank Center, 800 Superior Avenue, Cleveland, Ohio 44114;
and Jones Day, by David A. Kutik and Ailisan E. Haedt, 901 Lakeside Avenue, Cleveland.,
Ohio 44114-1190, on: behalf of FirstEnergy Solutions Corporation.
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Thompson Hine, LLP, by Philip B. Sineneng, 41 South High Street, Suite 1700,
Coltxmbus, Ohio 43215, on behalf of Duke Energy Retail.

Joseph V. Maskovyak and Mchael Saxaaiz; Ohio Poverty Law Center, 555 Buttles
Avenue, Columbus, Ohio 43215, on behaJ.f of Appatachian. Peace and Justice Netw-ork.

Keating, Muething & Klekaxnp PLL, by Kenneth. P. Kreid.er, One East Fourth Street,
Suite 1400, Cincinnati, Ohio 45202 an.d Holly Rachel Smith, HIZT Business Center, 3803
Rectortown. Road, Marshall, Virginia 20115, on behal.f of WaI-lvlart: Stores East, LP, and
Sam's East,lrtc.

SNR Denton. US, LLP, by Emma F. Hand and Douglas G. Bonner, 1301 K Street NW,
Suite 600 East Tower, Washington, D.C. 20005, on behalf of Orrnet Primary Alumdnum
Corporation.

Bricker & Eckler, by Chr%stnpher L. Ivlontgomery and Terrence O'Donneli, 100
South Third. Street, Columbus, Ohio 43215-4291, and ILicbard L. Sites, 155 East Broad
Street,15'h Floor, Columbus, Qh.io 43215-3620, on behalf of Paulding VL'in.d Farm IL

Henry W. Eckhart, 7200 Chambers Road, Suite 106, Col-um.burs, Ohio 43212, on
behalf of the Sierra Club and Natural Resources Defense CounciL

Gregory J. Ptrtttos,1:01. Federal Street, Suite 1100, Boston, Massachusetts 02110, on
behalf of EnerNOC Inc.

Tara C. Santarellz,1207 Grandview Avenue, Suite 201, Columbus, Ohio 43212-3449,
on behalf of the Environmental Law and Policy Center.

Voxys, Sater, Seymour & Pease, LLP, by Lija Kaleps-Clark and Benita A. Karin, 52
East Gay Street, Columbus, Ohio 43216-1008, on behalf of the Ohio Cable
Telecoznmunications Association.
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OPINION:

I. HISTQR.Y QF THE PRQCEEDINGS

A. Prior Electric Securi.ty Pia.n

-4-

Ur► March 18, 2009, the Conuni.ssion issued its opinion and order regarding
Columbus Southern Power Compar►y's(CSP) and Ohio Power Cornpany's (QP) (join.tly.
AEP Ohio or the Companies) application for an electric security plan (ESP 1 Order) in. Case
Nos. 08-917 EL-SSO and 08-918-EL-SSO. By entries on rehearing issued July 23, 2009 (First
ESP EOR) and November 4, 2009, the Commission affirzned and clarified certain issues
raised in the ESP 1 Order. As ultimately modified and adopted by the Commission, AEP-
Qhio's ESP 1 decisions directed, arnrang other things, that AEP-Ohio be permitted to
recover the i.rticrem.en.tal capital carrying costs that would be incurred after January 1, 2009,
on past envuo.nmental i3nvestments (2001-2008) and approved a provider of last resort
(POLR) charge for the EESP period?

The Commission's ESP 1 decision was appealed to the Supx°eme Court of Ohio
(Court). On April 19, 2011, the Court affirmed the ESP Order iri numerous respects, but
remanded the proceedings to the Commi.ssion with regard to two aspects of the
Commission's decision. The Court determined that Section 492$.143(B)(2), Revised Code,
does not authorize the Commission to allow recovery of items not enumerated in the
sectiorL The Court remanded the cases to the Commission for further proceedings in
which the Commission may determine whether any of the listed categories set forth in
Section 4928.143(B)(2), Revised Code, authorize recovery of environmental investment
carrying charges.2 Regarding the POLR charge, the Court concluded that the
Commissi.on's decision that the PQLR. charge is cost-based was against the mazti.fest
weight of the evidence, an abuse of the Com:rxiisszon's discretion, and reversible error. The
Court noted two methods by which the Commission may consider the POLR charge on
remand, specifically, as either a non-cost-based POLR charge or by way of evidence of
AEP-Ohio's actual POLR costs.3

By entry issued May 25, 2011, the Commission directed AEP-Ohio to file revised
tariffs by May 27, 2011, making the POLR and environmental investment carrying charges
subJect to x•ehznd, as of the first billing cycle of June 2011, u-ritit the Commission specifically
ordered otherwise on remand. The Comrnisszon issued its order on remand on October 3,
2011. In the order on remand, the Commission found that AEP-Ohio should be authorized
to continue its recovery of incremental capital caxrying costs that are incurred after
January 1, 2009, on past environmental investmertts (2001-2008) that were not previously

1 AEF-C1hio ESI' Order at 24-28,3840; First ESP fiOR at 10-13e 24-27,

2 In re Appiicaiion of C.nlumbus S. Power Co. (2011),128 Ohio St.3d 512,520.
3. In re ApplicAfion of Columbus S. Power Co. (2011),128 Ohio St.3ci 512, 519.
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ref4ected in the Companies' existing rates prior to the ESP T. Order. In addition, the
Commissxon found that the POLR charges authori2ed by the ESP 7. Order were not
supported by the record on remand, and directed the Campanies to eliminate the amount
of the POLR. charges authorized in the ESP Order and file revised tari:ffs, consistent with
the order on remand.

B. Pending Electric Security, Plan

On January 27, 2011, AEP-Ohio iiled the instant applzcation for a standard service
offer (SSO) pursuant to Secfion 4928_141, Revised Code. This application is for approval of
an electric security plan (ESP 2) in accordance with Section 4928.143, Revised Code. As
filed, AEP-Ohio's SSO application for I:SP 2 would commence on January 1, 2012, and
continue through May 31, 201.4.

By entry issued February 9, 2011, a procedural schedule was established, including
the scheduling of a technical conference, prehearing conference and the evidentiary
hearing. The technical conference was held on AEP-Ohio's ESP application on March 8,
2011. The Commission also scheduled five local public hearings throu,ghout AEP-Ohio's
service territory. As a result of the Court's remand of AEP-Ohio's ESP 1 Order, the
evidentiary hearing was rescheduled. Prehearing conferences were held on july 6, 2011
and August 9, 2011. Initially, the evidentiary hearing was caIled on August 15, 2011, and
continued until September 7, ?011, to allow for settlement negotiations.

On September 7, 2011, numerous parties (Signatory Parties) to the proceedings
filed a Joint Stipu.latiozx and Recommendation (Stipulation). A new procedural schedule
was adopted at the September 7, 20].I hearing, which rescheduled the evidentiary hearing
to October 4, 2011. At the Conunission's request, the Companies made a presentation to
the Conunissioners on the Stipuiation on September 19, 2011,

The f©Tlowi.ng parties were granted intervention by entries dated March 23, 2:011,
and July 8, 2011: Industrial Energy Users--Ohio (IEU), Duke Energy Retail Sales, LLC
(Duke Retail), t;?hio Energy Group (OEG), OMo Hospital Associadon (OHA), Ohio
Consurners' C.ounsel (OCC), Ohio Partners for Affordable Energy (OPAE),4 The Kroger
Company (Kroger), FirstEnergy Solutions Corporation (FES), Paulding Wind Farm II LLC
(Pauld.ing), Appalachian Peace and Justice Network (APJN), Ohx:xo Manufacturers'
Association. Energy Group (OMAEG), AEP Retail Energy Partners LLC (AEP Retail),
Distributed Wind Energy Association (1DVIIEA),5 PJM Power Providers Group (P3),
Consteilatidn NewEnergy, Inc. and Constellation Energy Commoditzes Group, Inc.
(Constellation), COM.PET'E Coalition (Compete), Natural. Resources Defense Council

4 On. November 17, 2011, OPAE filed a motxozt to withdraw from the consolidated Stipulation
proceedings.

fJn August 4, 2011, DWEA filed a motion to withdraw from the ESP 2 proceedings.
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(NRDC)j The Sierra Club (Sierra), city of Hifliard, Ohio (Hilliard), Retail Ertergy Supply
Association (RESA), Exelon Generation Compazay, LT C(Exelon), city of Grove City, Ohio
(Grove City), Association of Independent Colleges and Universities of Ohio (AICUO),
Wal-Mart Stores East, LP and Sam's East, Inc., (Wal-Mart), Dominion Retail, Inc.
(Dominion Retail), Environxnental Law and Policy Center (ELPC), Ohio Environmental
Council (OEC), Ormet I-'zimary Aluminum Corporation (Ormet) and EnerNOC, Inc.
(Enex7-tec).

Pursuant to entry issued September 16, 2011, the hearing in the ESP 2 case was
consolidated with a number of other related matters for purposes of considering the
Stipulation. The consolidated cases include: an emergency currtailment proceeding in Case
Nos. 10-343-EL-ATA and 10-344-EL-ATA (Emergency Curtailment Cases); a request for
the merger of Columbus Southern Power Company with Ohio Power Company in Case
No. 10-2376-EL-UNC (Merger Case); a determ7.na^.tion of the capacity charge that the
Companies will assess on competitive retail electric service (CRES) providers i.n. Case No.
10-2929-EL-UNC (Capacity Charges Case); and a request for approval of a mechanism to
recover deferred fuel costs and accounting treatment in Case Nos. 114920=EL-RDR and
11-4921-EL-RDR (Fuel Deferral Cases).

At the hearing on the Stipulation, the Signatory Par6.es offered the testirnnn.y of 23
witnesses i.n support of the Stipulation and seven witnesses provided testimony in
opposition to the Stipulati.on. Initial briefs were filed by the Signatory Parties, Ormet, IET.J,
FES, OCC and APJN,6 Staff, Exelon, Constellation, and RESA, on November 10, 2011, and
reply briefs were filed on November 18,2011.

C. Suof the Local Public Hearin^s

Five local public hearings were held in order to all.ow CSP's and OP's customers the
opportunity to express their opinions. regarding the issues raised in the Companies' ESP 2
application. Two local public hearings were held in Columbus, and hearings were also
held in Canton, Lima, and MarietEa: At the lacal hearings, a total ot 61 witnesses offered
testimony. In addition to the public testimony, numerous letters were filed in the docket
regarding the proposed ESP appl°zcations_

A principal concern of many customers in opposition of the proposed IESP 2 both at
the public hearings and in letters was the impact the proposed rate increase would have
on unemployed, low-income, and fixed income customers who are already having
difficulty paying their utility bills. Witnesses also argued that the proposed
nonhypassabl:e riders would prevent customers from being able to reduce or control their
electric bill through the selection of a CRES provider. Several witnesses at the public

6 UI'AE was included as a pat-fy to the joint brief at the iame the initial brief was filed but subsequently
withdrew from the consolidatet3_ Stiputation proceedings.
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hearings also emphasized that an increase in the cost of electric service may further strain
the community resources available to assist unemployed and low-income customers.

I-lo,c,v-ever, the vast majority of the testimony offered at the public hearings was to
endorse the proposed ESI' 2 and establish support for AEP-Ohio based on its charitable
corporate citizenship and economi.c development endeavors in Ohzo. Numerous
witnesses praised AEP-Oh.io as aaood corporate citizen that supported a cross-section of
community and charitable organizations through the AEI-l Foundation, volu.nteeri.sm and
grants, including but not limited to youth organizations, food banks, hunger prevention
programs, homelessness prevention assistance prog.rant.s, utility assistance, and
educational programs. A nurnber of witnesses also endorsed the Companies' Turning
Point solar project. The witnesses stated that the Turning Point solar project will bring 325
permanent jobs to Noble County. Witnesses also explained that the project is reusing land
previously mined for the facility, and provisions of the p.roject require the manufacturer to
produce the solar panels in Ohio and to support in-state cornrrterce. Several witnesses also
praised AEP-Ohio for their camn-ittnent to economic development. Testimony was
repeatedly offered expressing the importance of reasonable electric rates and rate stability
to attract and xetaui investments in Ohio. Witnesses stated that AEP--C)hio willingly
participates and supports local community councils and organizations to attract new
businesses to Ohio.

D. I'rocedural M:atters

1. Motions to Withdraw

On September 1, 2011, DWEA filed a notice requesting to withdraw as an
intervenor from the ESP 2 case. After initial briefs were filed, on November 17, 2011,
OFAE filed a notice requesting to withdraw from the consolidated Stipulation proceedings
and further states it no longer takes a position for or against the StipulatiorL The
C:oznmission finds DWEA's and DI'AE's requests to wztb.draw from the applicable
proceedings to be reasonable and. that the requests be granted.

2 IEU's Motion to Dismiss

On October 12, 2011, IEU made an oral motion to disrx-dss this proceeding and
raised it aga_in in its initial brief filed on November 10, 2011. In support of its motioit, IEU
argues: (1) only an electric di.stribution utility (EDU) may file an application for an. ESP can
apply for an ESP; (2) the ESP must relate to the terms, charges or services of the EDU; (3)
that the record evidence does not support the provisions of the original application that
were zncorporated into the Stipulation since the original applicatiorE is not part of the
record. IEU asserts the Companies have failed: to comply with the statutory and
administrative requirements to file an appiication for an ESP and therefore the appl.ication
and the Stipulata.on should be dismzssed. Thw Coxnmi.ssion lacks subject rnatter
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jurisdiction to consider either the original application or the Stipulation. The Attorney
Examiners took the motion und.er advisement. (Tr. VI at 956-958, Tr. XI at 1944-1945, IEU
Br. at 7-17.)

First we note, as IEU asserts, AEP-Ohio, is not in and of itself an :EDU. A.EP-Oluo is
a notation re.fez7rixtg to both CSP and OP, and CSP and OP are the EDUs. The Coanm.i.ssion
commoraly uses the AEP--Ohio notation and interprets applications and pleadings usang
the reference to refer to both CSP and OP. For this reason, we recognize that the
application and the Stipulation to affect CSP and OP. The ESP proposed in the Stipulation
relates to the terr-s, charges, and services of CGSP and OP, in addition to negotiated items
which the Commission could not have required, pursuant to the statutes, be included in an
ESP and are a benefit to the public and the C:ornparues ratepayers. The Commission finds
that sufficient and adequate evidence has been provided in the record by the Companies
and the Signatory Parties that indicates that this matter is within the Commission's
jurisdiction, and should be further considered by the Com.mzssion. Accordingly, IRU`s
mo'don to disnkiss is denied.

3. Signatoa Parties' Motion to Admit Stipulation

On October 12, 2011, the Signatory Parties moved to adrzait the Stipulation as
Signatory Parties' Exhibit 1, and the implementation plan as Signatory Parties' Ex.hibit 2
IEI7, FES, and OCC objected to the adaiissi.on of the StipuIation, arguing that no witness
sponsored the exhibits, making it improper to admit the exhibits. The Attomey Exarrif:ners
took the moti.on under advisement_ (Tr. VI at 952-953,1941-1942.)

The Commission finds that witnesses for the Companies and other Signatory
Parties submitted testimony and were subject to cross examination on the various
provisions of the Stipuiation, i:ncluding its appendices and the detailed implementation.
plan. Further; AEP-Ohio's witness Hamrock was the Companies' witness offering
testimony that the Sd.pulation complies with the three-part test for adoption, by the
Conunissioiz, Accordingly, we find that the Stipulation, includiuig the appendices,
Signatory Part°res Exs.1 aiid 2, should be admitted into the record.

4. Interstate Gas Supply, Inc.'s Application for Interlocutor^AgReal

On October 11, 2011, Interstate Gas Supply, Inc. (IGS) filed a motion to intervene in
these proceedings. AEP-Ohio filed a memorandum contra on October 13, 201.1. IGS filed a
response on October 14, .2017:. On. October 26,2011, the Attorney Examiners' denied IGS's
motion to intervene, stating that IGS's motion was filed a week after the hearing I3ad
begun (Tr. XII at 1968). On October 31, 2011, IGS filed an application for inferiocutory
appeal. AEP-Ohio filed a memorandum contra ICaS's application for interlocutory appeal
on November 2,2011.
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In its interlocutory appeal and motion to intervene IGS asserts that the Commission
has been directed to liberally construe the statutes and rules governing intervention in
favor of granting intervention, including late request for rntervention. Ohio Consumers'
Counsel v. I'ub. Lifit. Comm. (2006), 111 Ohio St. 3d 384. IGS notes that it filed its CRES
application with the ComYniss%on on September 29, 2011,7 and argues that extraordinary
circumstances exist, as the Stipulation includes provisions not contemplated by the ESP 2
a:pplzcatir^rz Specifically, IGS points to provisions within the Stipulation that provide that
AEP-Ohio will conduct stakeholder meetings to discuss and address implementation
issues with interested Signatory ParFies. Further, IGS notes th;at the Commission has
granted late z-iitervention requests irt. AEP-Ohio's previous ESP proceeding$ and in AEP-
Ohio's significantly excessive earnings test (SEET) case.9

In its memorandum contra, AEP-Ohio and the argues that, pursuant to Rule 4901-1-
11(F), Ohio Administrative Code (O.A.C.), ,anti.rnely motions for intervention will onty be
granted under extraordinary circumstances. AEP-Ohio asserts neither that merely because
IGS had recently applied for au.thority to be a certified CRES provider, or the provisions of
the Stipulation constitute extraordinary circumstances that justify granting IGS's motion
for intervention_

The Commasszon notes that IGS's motion was untimely. IGS's motion to intervene
was ffiled seven months after the deadline for intervention. Further, at the ti.me the motion
was filed, the hearing on the Stipulation had been in progress for one week. We do not
find that IGS presents any exttra.ordinary circumstances which justify granting its untimely
nnotion. While IGS cites ta two cases %n which intervention was granted after the deadline,
the two intervenors were granted intervention after the intervention deadline, both were
granted well before the hearing began.

In AEP-Ohia s SEET proceeding, as IGS states, Kroger's untimely request for
intervention was granted. Kro•ger filed its motion for limited intervention after the hearing
en.ded. In.ttially AEI? Ohra, a,nd, other intertrenflrs opposed Kroger's motion for lixnited
intervention, however, AEP-Ohio subsequently withdrew its opposition to Kroger's
intervention as part of a Stipulat.ion resolving the issues raised in the SEET case and
another proceeding pending before the Commission at the tzme.10 IJltamateiy, the SEET
Stipulation was withdrawn and the SEET case for 2009 earnings was ulti.mately decided by
the Conm-iission as a litigated rn.atter.

fGS`s appiication for CRES certification and the Stipulation's proposed stakeholder
processes do not constitute extraard'znary circumstances sufficient to justify IGS`s request

7 In Case No. 21-5325-E1.-CRS. ICSwas granted a certificate Q.ffective October 30, 2011.

8 In re AEP-Ohi.a; Case Nos. 08-917-EI.-SSC) and 0&917-EL-3SO, Entry (October 29,2008) atFindirtg (4).
9 In re AEP-Okto, Case Iiio.10--2261-EL-L'NC, Entry (Deccmber 1; 2010) at Finding (14).
10 In re AEP-C)}szo, Case Iv;os. 09-872-EL-U:NC and 09-873-EL-L7NC.
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for untimely intervention in the middle of the hearing. Purther, numerous CRE;S
providers have been granted ir7.terventiun in these matters, some %r, suppcsrt of the
.Stipulatior►., and others in opposition, such that the Coznmzssion believes the interest of
CRES providers, like IGS, are adequately represented in these matters and the subsequent
stakeholder pr_ocesses. Accordingly, the Commission affirms the ruling to deny IGS`s
untimely motion to intervene.

5. FE9 Motion for a Protective Order

Along with its i-nitial brief, FES filed a motion for a protective order pursuant to
Rule 4901-1-24(l?), O.A.C. The information for which FES seeks protective treatment, as
produced by AEP-Olhio pursuant to a confidentiality agreement, relates to forecasted fuel
expenditures and related analyses.

AEP-Ohio has consistently asserted that the redacted forecasted fuel expenditures
and related informatzon constitutes competitively sensitive, proprietary and confidential,
trade secret znformation pursuant to Section 1333.61, Revised Code, that requires
protection from public d%sclosure, Pursu.ant to a confidentiality agreement between AEP-
Ohio and FES, FES states that it is obligated to seek confi.dential treatment of the
designated information_ AEP-Ohio asserts that redacted projected forecast for fuel
expen:dittires information and related analyses has been kept confidential and as a result
xetai.ns substantial economic value to the Companies. Public access to the information,
according to AEP-Ohio, would, significantly reduce the value of the infor.mation causing
harm to AEP-Ohio. Thus, AEP-Ohio requests that the confidentiality of the information be
maintained consistent with Section 149.43, Revised Code, and Rule 4901-1-24, O.A.C.

The Comm.isszon finds that the forecasted fuel information and related analyses for
which AEP-Ohii_o and FES requests a protective order constitutes confidential, proprietaxy,
competitively sensitive and trade secret inforrnatiori. AccordYngly, the request for a
protective order is reasonable and should be granted. Further, pursuant to Rzx.te 4901-1-
24(F), O.A.C, the forecasted fuel expenditures information a-nd related analyses, filed
under seal in this matter, shall be. granted protective treatment for 18 months from the date
this Order is issued. Any request to extend a protective order must be filed at least 45 days
before the order exp2res.

6. OCCJAPIN's Request for Review of Procedural Ruls

(a) Motion to Strike Rebirttal of Hamrock and Baker

In its initial brief, OCC/APJN explains that the rebuttal testimony of AEP-Ohio
witness Hamrock and Staff witness Baker includes references to Case No. 03-756-EL-ESS
(Reliability Standards Case), wherein the customer average interruption duration index
(CAIDIj and the systezn average iiatemzption frequency index (SAIFI) were established
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pursuant to a Stipulation. While OCC objected to the use of the Stipulation during the
rebuttal testimony of AEP Ohio witness Harnrock, only the CA,.IDI and SAIFI indices
established in the Reliability Standards Case were recognized in the proceeding (Tr. XII at
1991).

OCC/APJN allege that the tZeIiabi.lity Standards Case Stipulation specifically
includcs language which precludes the use of the Stipulation for certain purposes
(OCC/APjN Br. at 15-16). The Reliability Standards Case Stipulation specifically states:

Except for purposes of enforcement of the terms of this
Stipulation, this Stipulation, the informatrvn and data contained
therein or attached, and any Contrnissivn rulings adopting it, shall
not be cited as precedent in any future proceeding far or against any
party or the Commission itself. The Parties' agreement to this
Stipulation in its entirei-y shaYl not be interpreted in a future
proceeding before the Commission as agreement to any
isolated provision of this stipulation. More specifically, no
specific element or item contained in or supporting this
Stipulation shall be construed or applied to attribute the results
set forth in the Stipulation as the results that any party nught
support or seek but for this Stipulation. (Emphasis, added)

OCC/APJN argues that the denial of its motion to strike the rebuttal testimony of Mr.
Hamrock and Mx. Baker was unreasorzable and unjustifa.able, as the ruling breaches the
settlement.

In their reply brief, the Signatory Parties argue that OC's participation in the
Reliability Standards Case and Stipulation are already matters of fact ixi, the public record.
Further, the Signatory Parties contend that neither Mr. Hamrock nor Mr. Baker testified to
the content or any provisions of the Reliability Standards Case Stipulation. As such, the
Signatory Parties argue that neither AEP-Ohio nor Staff violated the boilerplate language
in the Reliability Standards Case Stipulation prohibiting citing to the Stipulation as
precedent of the terms, information, and data contained in the stipulation. The Signatory
Parties explain that the information provided was not cited against OCC, nor did the
Companies or Staff seek to use any term of that stipulation as precedent. A.EP-Ohio and
Staff simply offered the proceeding and its resolution to demonstrate that Staff and OCC
have actively participated in monitoring each company's reliability and service quality
(Signatory Parties Reply Br. at 109-110)_

VVe disagree with OCC and: APJN that the acknowledgeme-nt that the reliability
indices applicable to CSP and OP is an atternpt to use the indices as precedent, or to use
the terms, information, and data contained in the Reliability Standards Case stipulatiQn as
precedent or against a party to the proceeding. The reliability indices are not a basis for
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ans-wering a similar issue of law in the ESP 2 Stipulation cases. We find QCCJA:PJN's
claim, that recognizing the mere establishment of the indices d.eveloped as part of a
Stipu.lation, will have a chilling effect on future settlements, to be without merit, as there
was no discussion #owards the content of the Reliability Standards Stipulation, nor was
there an attempt to establish it as precedent. Accordingly, the Commission affirms that
Attorrney Exarniner's ruling.

(b) Motion to strike statutory reference in the rebuttal of Hamrock

In. AEP-Ohio witness Hamrock's rebuftal testimony he indicated, upon the advice
of counsel, that certain statutory provisions support the distxibutiort investment rider
(DIR) (AEP-Ohio Ex.1g at 3). At the hearing, OCC made a motion to strike that the above-
referenced portion of Mr. Hamrock's rebuttal testiznon.y. In support of its motion, OCC
argued that: (1) As a non-attorney, Mr. Hamrock was not qualified to give a legal opinion;
(2) The advice of counsel was hearsay; and, (3) In an earlier discovery request propounded
to the Companies by QCC; the Companies had cited only one provision of the statute to
support the authority for the DIR, Section 4928.143(B)(2)(h), Revised Code, and the
Companies had failed to supplement their response to the interrogatory. OCC's motion
was denied (Tr. XII at 1990-1991). OCC/APJN request that denial of OCC's s.notion to
strike be reversed (t3CC/APJN Br. at 15-18).

In response, the Signatory Parties state that numerous other parties to these n-tatters
noted that th.eir respective understanding of the statutory basis for certain provisions was
based on "the advice of counsel" includi.ng the testimony of OCC witness Duann. Next,
the Signatory Parties retort that OCC/APJN's request to reverse the Attorney Examiners'
ruling on th:e basis that it was hearsay, should also be denied, noting that the Commission
and the Supreme Court of Ohio have consistently recognized that Coziuxussion hearings
are not strictly bound by the Ohio Rules of Evidence. )Finally, the Companies submit that
its reliance on Section 4928.143(B)(2)(d), Revised Code, did not arise until October 3, 2011 j
when the Entry on Remand Order. was issued in the ESP I case. AEP-Ohio reasons that its
failure to supplement its discovery response should not be held against the Companies in
light of the extraordinary number of discovery requests propounded by C3CC, coupled
with the fact that the additional basis for statutory support of the DIR was offered during
rebuttal in the course of the hearing (Signatory 11'arties Reply Br. at 112-114).

First, we find OCC/APJN's arguments, that the testimony of a non-attorney
witness who admits that his legal understanding is based on the advice of counsel should
be struck, are without znerit. Numerous parties in th.is proceeding were permitted to
acknowledge that their understanding of the various statutory provisions was based on
the advice of counsel. The Companies were afforded the same treatment. The
Commission and its Attorney Examiners recogrnize that non-attorneys are not qualified to
offer a legal opini.on:. However, we do not find it necessary to strike the testimony but to
accord the testimony its proper weight.

000000206



11-346-EL SSO, et al. -13-

The Signatary }?arties state that the Commission is not strictly bound by the Ohics
Rules of Evidence. Greater Cleveland Welfare Rights Org., Inc., v. Pub. Util. Comm., 2(7hio
St,3d 62 (1982). '^^h.en the Comznission has deemed it appropriate, it has allowed the
adm:issic,n of hearsay testimony. We note that hearsay rul.es are designed, in part, to
exclude evidence, not because it is not relevant or probative, but because of concerns
regarding jurors' inability to weigh evidence appropriately. These concerns are
inapplicable to administrative proceedings before the Commission, as the Coaxun-iission has
the expertise to give the appropriate weight to testimony and evidence. Thus, the
Commission will not overturn the Attomey Examiners' ruling in tl-ds instance on the basis
that it is hearsay.

Finally, the Conunission will not overturn the Attonley E.xani.ners' ru:ling on the
basis that the Companies failed to supplement their discovery response. In reaching this
decision, we find that OCC{APJN have not been prejudiced by additional statutory
support. Mr. Hamrock`s rebuttal. testimony was faled. October 21, 2011, and he was cross-
examined on his rebuttal testunony on October 26, 2011. OCC and AP,JN were afforded an
opportunity to challenge the Com.pani.es' claim that Section 4928.143(B)(2)(d), Revised
Code, supports the DIR in its cross exan-ihmtzon of Mr. Hamrock, as well as in its briefs.

(c) Motion to Strike Customer Survey Resutts

At the hearing, UCC made a motion to strike portions of the rebuttal testimony of
I4iir. f-lan-Lrock (Companies Ex.19 at 4) and Mr. Baker (Staff Ex. 5 at 4) on the grounds that
each witness's discussion of customer survey results was inadmissible hearsay under the
Ohio Rules of Evidence. OCC's m.oPa,ons to strike were denied (Tr. X[I at 1986; Tr. XtU at
2367-2368).

OCC/APJN contend that the testimony relating to customer survey results was
improperly permitted into the record and was prejudicial to OCC< OCC/APJN argue that
Mr. Hamrock's discussion of the survey results do not meet the business records exception
iuxder Ohio Rule of Evidence 803(6). Regarding Staff's use of the survey results,
OCC/AI'JN state the survey results do not meet the requirements of the public records
exception under Ohio Rule of Evidence 803(8). Further, OCC/APJN alleges that the
customer survey results were prepared i-t1 anticipation of this litigation and thus cannot be
vrithin the scope ofthe hearsaybusizzzess records exception (OCC/APJN Br. at 18-21).

The Signatory Parties reiterate that the hearsay provision of the Ohio Rules of
Evidence are not strictly appFicable to Cornmissivn proceedings and that the survey results
should not be stricken from the testimony for that reason. Further, the Signatory Parties
reason that the customer survey results are, as was argued at hearing, a business record
and public record. In addition, Mr. Baker's testimony as to AEf'-Ohio's compliance with
the reliability standards for 2010 is not hearsay, but rather, is W. Baker's expert opinion.
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For these reasons, the Signatory Parties believe the Afitorney Examiners' ruling should be
affirmed (Signatory Parties Reply Br. at 110-112).

For the same reasons offered in response to OCC/APJN's claim of hearsay as to the
other motions to strike Mr. Haxnrock and Mr. Baker's testim.ony, we reject the rlai.m in this
instance. The Commission notes that Rule 4901:1-10-10(B)(4)(b), O.A.C., provides that the
customer surveys "shall be conducted under staff oversight." We find that Mr. Baker, as
the section chief of the Reliability and Service Analysis Uiv%sion of the Commis5ion, is
vested with the responsibility and has the experience to offer an expert opinion on the
customer survey results as well as to offer an opinion regarding the Companies
compliance with Rule 4901:1-10-10, O.A.C. Accordingly, we affirm the Attorney
Exan-dners' ruling on this issue.

(d) Motion to strike references to 2009, 2a1fi and 2011. customer
reliabili. y surve rs

Staff witness Baker testified that AEP-Ohio had met the Companies applicable
reliability standards established for the year 2010 (Staff Ex. 5 at 5). OCC moved to strike
the testimony arguing that it was hearsay and the motion to strike was denied (Tr. XIII at
2370). In its brief, OCC/APJN reiterates the arguments of OCC: that the cited portion of
i'v1r. Baker's testimony is hearsay; that statements made by AEP-Ohio customers in fhe
survey cannot be a business record as it relates to the Commissioxs. Staff; and the survey
results were prepared in anticipation of litigation, and is not a business record created or
retained as a regular operation of the Commission's business. OCC/APJN also c:laim that
because the reliability standard.s were established as a part of the Reliability Standards
Case Stipulation, the testimony is improper. OCC/APJN requests that the decision to
deny the motion to strike be overturned.

RESA and the Signatory Parties assert that . no harm or prejudice has been
demonstrated by OCC/APJN. RESA states that urilike cases tried to a jury, Commission
proceedings. are tried and considered to Attorney Fxaz.n.in.ers with the knowledge and
experience to give the contested evidence the appropriate weight. Accordingly, RESA and
the Joint Signatories axgtYe the motion to overtum the Attorney Examiners' ruling should
. be denied. (RESA Brief at 2; Signatory Parties Reply Br. at 107-108, T10-112.}

As previously noted, the Corruai:ssion is not strictly bound by the Ohgo Rules of
Evidence and, in this instance, no prejudice has been demonstrated by OCC and APJN
regarding the admission of the customer reliability surveys. These concerns are
inapplicable to administrative proceedings before the Comrnission, as the Commission has
the expertise to give the appropriate weight to testimony and evidence. Further, we note
that with the implementation of Rule 4901:1-I0-10, O.A.C., Staff was actively involved in
the development of the survey. Thus, the Comxinission will not overturn the A.ttorney
Exazxuners' rtili_ng in this instance on the basis that it is hearsay.
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7. Ormet`s Motions to Strike

-15-

On November 15, 2011, and November 22, 2011, Ormet filed motions to strike
portions of the Signatory Parties' brief and reply brief. Ormet requests that portions of
pages 47-48 and pages 43-46 of the ir ►iti.al brief and portions of pages 22-23 and the last fizll
sentence on page 24 of the Signatory Parties' reply brief be stricken.

The cited portions of the initial and reply briefs relate to Ormet's kilowatt hour
(kWh) tax exemption and Ormet's contractual history with AEP-Ohio and another electric
cooperative. Ormet asserts that the cited portions of the Signatory Parties' initial brief
were not supported by evidence in the record and are irrelevant to this proceeding. Ormet
notes that the bench sustained its objection on redirect regarding testixn.on.y sought on the
kWh tax exemption (Tr. Vol. IlI at 267-268). Ormet asserts that its electric service history is
irrelevant to whether the load factor provision (LEP) is unduly discriminatory going
forward. Ormet contends that Signatory Parties did not request that admi.nistrative notice
be taken of its prior applications for reasonable service arrangements filed with the
Comn-ission. As such, Orm.et requests that the information be stricken from the brief or
given no weight by the Comznission.

The Signatory Parties filed memoranda contra Ormet's motions on November 21,
2011, and November 28, 2011, In their memoranda contra, the Signatory Parties argue that
Ormet's history as an AEP-Ohio customer and its exemption frozn the kVVh tax
demonstrate that Ormet has frequently been treated as unique in relation to other AEP-
Ohio customers. The Signatory Parties offer that the issue is not, as Ormet alleges,
whether there is a difference in the services furnished to Ormet, but whether the LPP of
the Stipulation is unduly discriminatory to Ormet; The Signatory Parties retort that,
although the rates deterrnined as a part of the prior unique arrangements may not be
applicablef the prior unique arrangements demonstrate that Ormet has hi.storicatly been
treated differently from than customers, The Signatory Parties calculation of Ormet's kWh
tax exemption is based on Ormet's peak demand of 520 MtIV, as offered by Ormet in its
brief and in testimony (Tr. I at 263). The Signatory Parties reason that the information
presented in the statute, Section 5727.83:, Revised Code, need not be entered into the record
and, together with the record evidence, provide sufficient anformatlon for the Signatory
Parties to make the arguments on the kVVh tax. The Signatory Parties note that the
Attorney Exazn.iners' ruling did not go to whether the kWh tax exemption was irrelevant
or unsupported. The Signatory Parties note that it is not necessary that administrative
notice be taken for a Commassion order to be cited on l.)rief. Finally, the Signatory Parties
opine that the petition.s and one of the applications whi:ch Ormet request be stricken, were
actually filed by Ormet, and presumably contained information that was accurate and
reliable. Thus, the Signatory Parties recommend that the Comm.i.ssion reject Ormet's
motion to strike any portion of the briefs and assign the arguments their appropriate
weight.
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C3rrnet filed replies reiterating its requests to stdce. Further, Qrmet submits that
any rate differential in the service to similarly situated customers must be based on some
actual and measurable differences in the furnishing of services. Ormet asserts that the
Signatory Parties have not presented a nexus in this proceeding to justify excluding Ormet
from the LFP_ Mahoning Cnty. Township, 388 N.E.2d at 742.

The Cornmission denies (Qrrn.et's motions to strike the Signatory Parties' briefs
regarding the kWh tax exemption. The kWh tax exemption is clearly set forth in Section
5727.81, Revised Cade, and the Signatory Parties have cited sufficient information to make
claims as to Ormet's kWh tax status. Accordingly, we deny Ormet's motion to strike the
first full paragraph on page 47 through the end of the second paragraph on page 48 of the
Sign.atory Part•ies' initial brief and references in the reply brief as to the kWh tax
exenlption.

in addition, we deny C}rrnet's motion to strike the portion of the Signatory Paxties'
initial brief which discusses CQrrnet's electric service history. As the Signatory Parties point
out, it is not necessary that a party request adrn.ini.strativ+e notice of a Comn-iission order to
use the order in its brief. As such, we reject Ormet's request to strike. We recognize that,
often at ®rinet's request, Ormet has historically been treated differently than other OP
eu.stom.ers. Prior to the filing of this E SP 2 case, Ormet had requested and been approved
to receive a special rate based on the London Metal Exchange (Ormet 2009 Unique
Arrangement). However, most persuasive to the Commission in this proceeding i5
Ormet's current unique arrangement for electric service effective through 2018, which
covers the term of the proposed ESP Stipulation and beyond. The fact that Ormet is
currently provided service pursuant to a unique arrangement effectively puts Ormet in a
service class by itself. As such, the Commission finds it inappropriate to strike that
portion of the initial brief discussing Ormet's electric service history.

8. FES's Request to Strike

In its reply brief, FES requests that two portions of St.aff's brief, which reference
tran,smi.ssion cost saiTings, be striclcen and disregarded. FES asserts that ciairns in the brief
of transmission cost savings are not supported by evidence within the record, are refuted
by Staffs own testimony, and are not supported by any witness to the Stipulation
proceedings. Further, FES notes that Staff's brief offers no citatiorts to support the claimed
transmission cost savings. Accordingly, FES reasons that the Commission should
disregard Staff`s assertion. (Staff Brief at 8, 10; FES Reply Brief at 30.)

Staff did not file a memorandum contra FES's motion to strilce. fi ► light of the fact
that Staff did not support its claim with any record evidence nor re{-RZte FES's assertions,
the Commission finds it is improper to rely on claims in the brief which are unsupported

000000210



11-346-EL-SSO, et a1. -17-

by evidence within the record. As such, the references in Staff's initial brief to any
transmission cost savings sha11 be stricken.

II. L'ISCUSSIt?N

A. A.pplic.able Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced electric service in the context of significant
economic and environmental challenges. In reviewing AEP-Ohio's application and the
Signatory Parties' Stipulation, the Comntiission is cognizant of the challenges facing
Ohioans and the electric ir ^dustry and will be guided by the policies of the state as
established by the General Assembly in Section 4928.02, Revised Code, which was
amended by Senate Bzi1221 (SB 221).

Section 4928.02, Revised Code, states that it is the policy of the state, inter alia, to:

(1) Ensure the availability to consumers of adequate, reliable, safe,
efficient, nond.iserimhYatory, and reasonably przced retail
electric service.

(2) Ensure the availability of unbundled and comparable retail
electric service.

(3) F..rtsure diversity of electric supplies and suppliers.

(4) Encourage innovation and market access for cost-ef^'ective
supply- and demand-side retail electric service including, but
not li.mited to, deman:d-sxde management (DSM), tirne-
differentiated pridngr and implementation of advanced
metering infrastructure (A.MI).

(5) Encourage cost-effective and effi.cient access to information
regarding the operation of the transznission and distribution
systems zn order to promote both effective customer choice and
the development of performance standards and targets for
service quali.ty.

(6) Ensure effective retail competition by avoiding anticompetitive
subsidies.

(7) Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power.
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(8) Provide a means of giving, incentives to technologies that can
adapt to potential environmental mandates.

-18-

(9) Encotzrage implementation of disia:ibu.ted generation across
customer classes by reviewing and updating rules governing
issues such as interconnection, standby charges, and net
metering.

(10) Protect at-risk populations includang, but not Iima.ted to, when
considering the 3mpiem.entation of any new advanced energy
or renewable energy resource.

In addition, SB 221 enacted Section 4928.141, Revised Code, which provides that
effective January 1, 2003, electric utilities must provide consumers with an SSO, consisting
of either a market rate offer WC7} or an ESP. The SSO is to serve as the electric utility`s
default SSO.

AEP-Ohio's application in this proceeding proposes an ESP, pursuant to Section
4928.141, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requires the
Conuxiission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of general c7rculatron in each county in the electric utility's certified territory.

Section 4928.143, Revised Code, sets out the requirements for an ESP. Under
paragraph (B) of Section 4928.143, Revised Code, an ESP must incl.ude provisiom relating
to the supply and pricing of generation service. The ESP, according to paragraph (B)(2) of
Section 4928.143, Revised Code, may also provide for the automatic recovery of certain
costs, a reasonable allowance for certain construction work in progress (CWIP), an
unavoidable surcharge for the cost of certain new generation facilities, conditions or
charges relating to customer shopping, automatic increases or decreases, provisions to
allow secu.ritization of any phase-in of the SSO price, pravisions relating to tran.smission-
re2.ated costs, provisiozas related to clistn'bution service, and provisions regardirig economic
development.

The statute provides that the Commission is required to approve, or modify and
approve the ESP, if the ESP, irt.clud%ng its pricing and all other terms and conditions,
including deferrals and fu.tu.re recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply in an MRO under Section
4928.142, Revised Code. In addition, the Commission must reject an ESP that contains a
surcharge for CWII' or for new generation facilities if the benefits derived for any purpose
for whi.ch the sureharge is established are not reserved or made available to those that.bear
the surcharge.
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B. Summary of the Stipulation

Pursuant to an Attorney Examiro.er entry issued August 30, 2011, the hearing in the
ESP 2 case reconvened axti. September 7, 2011. Immediately prior to the commencement of
the hearing, APP-Obio and certain parties to the proceedings filed the Stipulation (joinE
Ex. 1) asserting to resolve atl the issues raised in the ESP 2 case and several other AEP-
Ohio cases pending before the Comm.ission. The Signatory Parties to the Stipulation are:
AEP-Ohio, Staff, OEG, Constellation, OHA, OMAEG, I4roger, Hiliiard, Grove City,
AICUO, Exelon, Duke Retail, AE1' Retail, Wal-Mart, RESA, Paulding, OEC, ELPC,
Enernoc, NRDC, and P3 x1

'nte remaining parties in the proceedings include: OCC, OPAE, FES, APK
Compete, Sierra, Dorriinion, and Ormet (jointly Non-Signatory Parties).

The Stipulation consists of numerous provisions and three appextdices', as well as a
detailed imple7mentation plan. Pursuant to the terms of the Stipulation, the ESP would
estabfish SSO rates commencing on January 1, 2012 through May 31, 2016. The Companies
would file their next SSO apphcation no later than February 1, 2015 (Signatory Parties' Jt.
Ex. 1 at 4). The Stipulation irzc3udes, inter calaa, the fol.lowing provisions:

1. AEP-Ohio agrees to drop its proposals for the Faclities Closure
Cost Recovery Rider, NERC Compliance Cost Recovery Rider,
Carbon Capture and Sequestration Rider, Provider of Last
Resort Rider, Enviranmental Investment Carrying Charge
Rider, and Rate Security Rider. The nonbypassable
environmental eani.t conversi.on/re-ded:iEcatian structure is also
being eliminated. (Stipulation at IV.1.a.)

2. The Stipulation contains a market transition rider (MTR) ;vhich
establishes for demand metered customer classes on a revenue
neutral basis, a nonbypassable energy credit. The energy
credit, known. as the load factor provision (LFP), is deslgned to
stabilize electric service during the transition to deregxylati.on of
generation services by retaining some of the benefits associated
with high load factor customers under current rates. There will
be a norabypassabie demand charge of $3.29/kW mQntft and an
initial energy credit of $0.00228/kWh to be adjusted quarterly
to prodtice a net c,harge of $0 per quarter for GS-2 customers.
The LFP only applies to customers whose monthly peak
demand is less than 250 MW. In addition, A.PP-4Jhiio shall

By letter filed September 9, 2tk1.1, as supplemented on Sepfenber 15, 201.1, P3 expressed its intent to be a
Signatory Party to the Stipulation.
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maintain an interruptible credit of $821/kw/month through
tlie term of proposed ESP 2 for existi.ng IRP-D customers, with
the incremental costs of approximately $5 million to be
collected through the econorn.i.c development rider.
(Sliputation at N.1.b.)

3. All GS-1 and GS-2 schools that are currently shopping, as well
as GS-2 customers that switch to a CRES provl.der after
September 6, 2011, wil.l receive a shopping credit of $10/MWh
for the first one rnillion MWh of usage per calendar year.
Customers that obtaun this shopping credit retain it for the
entire term of the FSP. This credit will be includ:ed in the MTR
over/under recovery calculation. Further, the M'.C'R shall be
modified so that only 50 percent is ph-osed out by May 31, 2015,
with the MTR ceasing to exisfi.ng begin.ning with the june 1,
2015 billing cycle. (Stipulation at N.1.c.)

4. AEP-bhiry shall establish a nanbypa.sable Generation Resource
Rider (GRR.), which wil.l act as a placeholder for any project
specific costs that the Commission may approve at a later date.
If and when AEP- Ohio seeks recovery through the CRR, AEP-
dhio will be required to demonstrate how the proposed project
complies with Section 4928.143(B)t2), Revised Code. .AEP-0hio
states that the on.l:y projects that it will seek approval for under
the GRR are Turning Point and the Mb:skinguut River 6W6)
project. The Signatory Parties reserve their right to contest or
otherwise take positions in the separate future cases that will
determine whether tD establi-sh a nonbypassable charge and the
appropriate level of the charge through the GRR. (Stipulation
at IV.I.d..}

5. Customers that have waived POL1Z. charges who return from
shopping during the ESP term wiR be served at the applicable
SSO rate and Case No.11.-531-EL-A.TA shall. be dismdssed upon
approval of the Stipulation. (Stipulation at N.l..e.)

-20-

b. The St1pu.lation provides for automatic increases or decreases
to the non-fue1 bypassable base generation rate. Adjustments
will be made as necessary in order to achieve an average rate of
$.0245/kVYh starting in January of 2012, $.0272/kWh in
January 2013, and finally $.0274/kWh in January 2014, which
would be in effect through May 31; 2Q15. (Stipulation at IV.1.f.)
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7. The SEET return on equity (ROE) threshold wiil. be 13.5
percent, as calcttiated in a mann.er consistent 'witth the 2009
Commissiorz order. (Stipulation atIV.1.g.)

8. AEP-Ohio will not file a separate application to initiate Phase 2
and beyond for the gridSMART project until completion and
review of Phase 1. (Stipulation at IV.l.h.)

9. AEP-Ohio may establish its proposed Plug-in Electric Velv.ete
(PEV) tariff and absorb #hrough shareholder funds the $2,500
allowance proposal provided that the costs associated with this
offering shall not be collected from customers. (Stipulation at
l[v.1.i.)

10. The Stipulation provides for a one-time up front approval for
the Timber Road. Renewable Energy Puxchase Agreement
(REPA). This would allow for automatic recovery of costs
through the fuel acijustment clause (FAC) and / or the
alternative energy rider (AER) subject to financial aud.it.
(Stipulation at IV.I.j..)

-21-

11. The revenue received pursuant to AEP-C}hio's Green Power
Portfolio Rider (GPPR) will not be credited against REC
expense or otherwise used to reduce the rate charged to
customers that do not participate in the GPPR The GPPR
revenue will be used to procure and retire RECs solely on
behalf of the participants in the GPPR rider. (Stipulation at
lv.1.k.)

12. The Al:ternative Energy Rider (AER) will be subject to annual
review in the FA{C proceeding, includxng review by the FAC
auditors. The initial FAC proceeding under tfa.is ESP shall
include a determination of the methodology for valuation of
RECs for bundled purchases and for self-generation. A:E',P-
C,}hio will be entitled to full recovery of prudently-incurred
compliance costs through the AER. (Stipulation at IV.1.I.)

13. The current FAC mechanism continues through May 31, 2015.
Upon implementatior ► of full legal corporate separation and
pool nctodificatiortJterrzzi.nation arfd until May 31, 2(}15, the FAC
will accommodate pass through of bilateral contractual
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arrangernenfs between. AEP-C?hio (or the successor electric
distribution utility entity) and an AEP affiliate as needed to
supply ge:neration services. A modified FAC nmecfzarusm will
continue after May 31, 2015, in connection with a
nonbypassable charge, if any, that is authorized for inclusion in
the GKR.., (Stipulation a.t IV.1.rn:)

-22-

14. The Signatory Parties propose the establishment of the
distribution investment rider (DIR) based on net capital
additions made post-2000 as adjusted for accumulated
depreciation_ The associated carrying charge rate will include
components to recover property taxes, commercial activity tax
and income taxes, as wefl as a return on and a return of plant in
service for net distribution investments on Federal Energy
R:egulatory Commission (FERC) accounts 360-374. The
Stipulation provides that the return earned on distribution
plants will be based on the cost of debt of 5.34 percent, a cost of
preferred stock of 4.4£1,percent, and a return on common eq:U.ity
of 10.50 percent utilizing a 47.06 percent debt, 0.19 percent
preferred stock, and 52.75 percenf common equity capital
structure. The net capital additions included for recogr.i.fion
under the DIR will reflect gross plant-in-service incurred post-
2000, adjusted for growth in accumulated depreci:ation. As
proposed, the DIR wili be adjusted quarterly and audited on an
annual basis for prudency. The annual DIR revenues collected
wiIl be capped at $86 mill.ion for 2012, $104 mp.fli.Qn for 2013,
and $124 miil.aon for 2014 through May 20I5. (Stipulation at

15. Continue the Enhanced Service Reliability Rider (ESR) as
proposed. (Stipulat.ion at TV.1.o.)

16. Establish the Storm Damage Recovery mecha-ni:sm (deferral
and liability accounting) with a baseJine of $5 million per Staff's
testimony beginning with calendar year 2011. (Stipulation at
IV.1 _p.)

17. Appxoval of the Stipulati.on wiTI: result in the Con.mission's
approval of fu.ll legal corporate separation. This would result
-izt the transmission and distribution assets of AEP-Ohio to be
held by the electric distribution utility (EDU),I whi.l.e the GRR
assets would remain with the EDU. Upon approval of full legal
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corporate separation, AEP-Ohio wfll provide notice to PJM that
it intends to partzcipate in the Base Residual Auction for 2015-
2016. In additiori, the Stipulation notes that generation-related
costs associated with the corporate separation will not be
recoverable from customers. (Stipulation at IV.1.q.)

18. -fhe Stipulation provides that AEP-Ohio will use a competitive
bidding process (CBP) to meet its ?SO obligation begirming
June 1, 2015 through May 31, 2016. The CBP calls for an initi:al
auction for the first 20 tranches of SSO load in 2013, the next 40
tranches in 2014, and the remainder of the SSO load no later
than 2015. The aucEion-cleaucing prices shall be accepted by the
Cominission uzt3:ess the Commission determines that one of the
conditions set forth in the StipWation was not met. Details
relating to recovery of auction clearing prices through xetaafl
rates, as well as other matters such as the inclusl.on of GRR
dedicated resources and procurement of renewables, are to be
addressed in the stakeholder process. (Stxpulation at I'tT.l.r.)

19. The Companies agree to make changes relating to co3npetition
and interaction with CRES providers. AEP-C}hio will add
capacfty and transmission information to the master customer
list by or before January 1, 2012. The Companies will modify
tariff switching rules and notice provisions, including the
elimznation of the 90-day notice requirement that certain
customers must give before they can enroll with a CRES
provider, the 12-month rnirtimum stay requirements for
industrial or large cozsunercial customers by June 1, 2015, as
well as the provision that residential and small commercial
customers that rehirn: in sunrmer must stay until April 15 of the
follow-ing year. The Companies agree to discuss reducing the
$10 switd-ing fee assaczated with enrollment with a CRES
provider. (Stipulation at N.1.s.)

20. AEP-Ohio will collaborate with Staff to achieve FERC approval
of the corporate separation and subsequent pool modification
and terminatlon prior to the first scheduled auction. Should
FERC de:rxy AEP-fQh.io°s application, then AEP-Ohio is relieved
of its obligation to conduct auctions as provided for in the
Stipulation. The Signatory Parties may file a motion to enforce
the Stapulation in this docket, if they believe AEP-C}1uo caused
undue delay zn the FERC proceedings. If the Commission finds

-23-
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AEP-C?hio failed to appropriately handle matters within its
control, AEP--Mo shall conduct its auctions as provided for in
the Stipulation. (Stipulation at IV.Z.t.)

21. The Companies shall provide funding for the Partnership With
Ohio (PWO) initiative of $3 million asunuall.y for the benefit of
low-income customers during the term of the ESP, provided
AEP-Ohio's return on equity exceeds ten percent for the prior
calendar year. AEP-Ohio will. collaborate with Staff
todetermine the uses of the PWO fun:d. (Stipulation at
IV.1.u.)12

22. The Compazues will provide funding for the Ohio Growth
Fund (OGF) initiative of $5 million 'annually for the benefit of
ecmnozrrz.c development during the ESP term, provided AEP-
C)]hxo's return on equity exceeds 10 percent for the prior
calendar year, with funding not to be recoverable from
customers. Further, an initial commitment of $50,000 annually
over the next three years will be given to AICUO to utilize
either for scholarships or alternative energy upgrades on its
college ca.mpuses. (Stipulation at IV.I.v,)

23. The Signatory Parties and Companies will work to further
develop opportunities for customer-sited resources and
initiatives in excl-ian.ge for incentive payments to the customers
or exemptions from certain cost recovery mechanisms.. The
Companies commit incentives for LED traffic signals and street
lighting to the cities of Grove City and #-iilliard to develop pilot
programs. The Companies commit to fund Grove City and
Hilliard an amount not to exceed $100,000 for each
nauraicipality, pursuant to cost recovery that the Companies
shall include in its 2012-2014 portfolio plan. (Stipulation at
ItT.1.W.)

24. AEP-Ohio sha.ll commit to the acceleration of Ohio shale gas
development through fleet transformation and fuel
d.iversificafi:on. (Stipulation at N.2.a.)

-24-

17- While the Stipulabicm does not provide that this prvvisi.on shall not be recoverable from customers, the
Commission notes that the Compaaues tes#ified that this provision comes from shareholcter funding
(AE,P-0hto Presentation Tr. at 54-55).
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25. The capacity charge for CRES providers will be set at an
interim rate of $255 per megawatt-day (MW-day) effective
January 1, 2012, for all shopping above 21 percent. of A.EP-
C}hio's total retail load in 2012, 29 percent in 2013 until
securitization is completed, 31 percent for aIl or the rema.isdng
portion of 2013, and 41 percent in 2014. The capacity charge
below the established percentages will be the PJM RPM-based
rate. :A.ft-er May 31, 2015, the state compensafi%on mechanism
will expire and the capacity charge will be the PJM RPM-based
capacity rate. As of the date of the Stipulation, customers who
receive their generation service from a CRES provider shall
continue to be served under the RPM rate applicable for the
remainder of the contract term, including renewals. The load
of current CRES provider customers is included in the RPM set
asides during the term of thl.^5 EaP. (stipulation at IV.2.b,
Appendix C and Jt. Signatory Parties Ex. 2.)

26. AEP-{7hio agrees to pursue development of up to 350 MW of
customer-sited combined heat and power (CUP), waste energy
recovery (WER), and dzstributed generation resources in its
service territory, ivifih costs to be recovered under a:n
appropriate rider, (Stipulation at IV.2.c.)

-25-

27. The Signatory Parties recorrunend that the Commission
approve the merger, with the dosing to occur after
Corn.mi.ssion approval of the Stipulation by the end of 2011.
The Companies agree to maintain separate rate zones for
distribution rates until the issue is subsequently atldressed by
the Corr►missiort in a separate proceeding. Effective January 1,
2012, CSP and OP trar^.sm.assion rates wil]. be consolidated ar ►d
CSP and OP generation rates (including the FAC rates) will
also be co.nsolidated. (Stipulation at IV.3.)

28. Irt Case Nos. 10- 343-EL-ATA and 10-344-EL-ATA (Emergency
Curtailment Service Riders), the current ECS and PCS, as well
as the proposed ECS wzll be withdrawn, and AP.P-Ohio shall
permit retail customer participation in PJM demand response
programs. .Any ctistorner already receiving an incentive fresom
the applicable tariff rates, and is currently or would like to
participate in PJM prograrns must agree to commit to the EDU,
the peak demand response attributes that have deared in the
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PJM market, at no cost to the utility for the duration of the
arrangement. (Stipulation at IV.4.)

29. The Signatory Parties agree to the pool
termination jrnodification that wi1l be filed with FERC. A pool
modification rider (PMR) will be established with an initial rate
of zero, and should the pool modification/'terxr►inatiort's impact
on AEP-Ohia exceed $50 -million prior to May 31, 2015, AEP-
Ohio may request cost recovery of the entire impact throughout
the ESP term by a separate RDR application. The Signatory
Parties reserve the right to challenge this recovery before the
Commission and FERC. (Stipulation at IV3.)

30. The Signatory Parties recommend the adoption of the Phase-In
Recovery Rider (PIRR), a mechanism to recover accumulated
deferred fuel costs, induding carrying costs, to be e€fecdve
with the first billzng cycle of January 2012, as vvell as
securitization of the PIRR regulatory asset." The Stipulation
in.dudes a clause that, after securitization, should the
Commission or the Court issue a decszon that impacts the
amount of PIRR regulatory assets, AEP-Ohio shaIl use a
mechanism to make the appropriate adjustment ordered by the
Commission or the Court that prospectively adjusts rates
through a credit or charge. (Stipulation at IV.6.)

31. The Signatozy Parties agree that the ESP package included as
part of the Stipulation is more favorable in the aggregate than:
the expected results under an MRO (Stipulation at IV77).

C. Standard of Review

-26-

Rule 4901-1-30, O.A,.C., authorizes parties to Conin.ission proceedin.gs to enter into
Stipulations. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight. See, Consumers' Counsel v. Pub. lltzl. Comm., 64 Ohio St.3d.
123, at 125 {1992}, citing Akron v. Pub. t,ftit. Comm., 55 Ohio Ste2d 155 (1978). This concept is
particularly valid where the Stipulation is unopposed by any party and resolves almost all
of the issues presented in the proceeding in which tt is offered.

The standard of review for considering the reasonableness of a Stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Cincinnati Gas &

13 Although a signatnry party to the 5tipulatian, Wal-Mart neither supports nor opposes i-his provision of
the Stipulation.
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Electric Co., Case No. 91-410-ET..-A1R (April 14, 1994); Western Reserve Telephone Co., Case
No_ 93-230-TP-ALT (March 30, 1994); Ohio Edison Co., Case No. 91-698-EL-FOR et at.
(December 30, 1993); .Clevetand Electric Itturn. Co., Case No. 88-170-EL-AIR (January 30,
1989); Restatement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC
(November 26, 1985). The til.tinaate issue for our consideration is whether the agreement,
which embodies considerable time and effort by the Signatory Parties, is reasonable and
should be adopted. In considerizrg the reasonableness of a Stipulation, the Conunission
has used the following criteria:

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties7

(2) Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?

The C)hio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Power Co. v. Pub. LZtzI. Comm., 68 Ohio St.3d 547 (1994) (citing
Consumers' Counsel, supra, at 126). The Court stated in that case tha.t the Commission may
place substantial weight on the terrxy.s of a Stipulation, even thesugh the Stipulation does
not bind the Comxnisszon (Id.).

In addition to taking into consideration the advancement of state policies set forth
in Section 4928.02, Revised Code, and determining the reasonableness of the Stipulation,
because the proposed Stipulation indudes the Companies° ESP 2 applicatgon, the
Con2n1.1ssi.on must determine whether the ESP is more favorable in the aggregate than
MRO, pursuant to Section 4928.143(C)(1), Revised Code. The Comi-n.issiQn has thoroughly
reviewed the Stipulation, as weil as the issues raised by the Non-Signatory parties, and we
believe that, with the modifications set forth herein, we have appropriately reached a
conclusion advancing the public's interest.

M. IS '1'HE PROPOSED F.SP MORE FAVORABLE 1N THE AGGREGATE AS
COMPARED TO TH.E RESULTS THAT WOULD OTHERWISE APPLY UNDER
SECTIQN 4928.142 REV:C..^ED CODE.

Section. 4928.143(C)(1), Revised Code, provides that the Comii,ission should
approve, or modify and approve, an application for an ESP if it finds that the ESP,
including its pricing and all other term.s and conditions, including any deferrals and future
recovery of deferrals, is more favorable in the aggregate as compared to the expected
results that would othenvise apply under Sectiozr. 4928.142, Revised Code (statutory test).
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The Signatory Parties contend that the proposed ESP, includang ats pricing and all
other terni.s and conditions, is more favorable in the aggregate as compared to the
expected results under an. MRO. According to the Signatory Parties, there are three
aspects to the ESP test, the first being price comparison. AEP-Ohio witness Thomas
estimated the ESP impact as compared to a price of an MRO amounts to $0.71/MWH,
which AEP-{7hio witness .Aflen quantified as the proposed ESP being less favorable than
the results that would otherwise apply under the statutory test by $108 millian fox non-
shopping customers (Signatory Parties Br. at 137-38, citing to A-EP-4hio Ex. 4 and Ex. 5),

The Signatory Parties provide the second part of the test involves the evaluation of
other quantifiable non-price benefits that would result from the proposed ESP that are
unavailable under results that would otherwise apply as set forth in the statutory test. In
support of this part of the test, Mr. Allen's testimony provides that the discounted capaci.ty
provided to CRES providers is an $856 million benefit, the reduced carrying cost rate for
the PIRR is a $104 msl.lion benefit, and the net present value of the PWO an.d OGF
initiatives is $27 mil:lion. Mr. Allen also believes that the SEET ROE threshold is a
potential benefit, noting the last AEP-Ohio SEET threshold approved by the Commission
was 4.1 percent higher than the threshold agreed to in the Stipulation (AEP-Ohio Ex. 4 at
18-20).

Third, the Signatory Parties explai.n that there are benefits of signifi.cant value that
are not yet quantifiable. In support of the non-quantifiable benefits, the Signatory Parties
provide that the ESP creates an earlier transition to market than is othemrise possible, and
allows for the elimination. of POLR charges. The Signatory Parties also assert that the
corrrmitm.ent to pursue distribution revenue decoupling and alternative customer-sited
generation resources are additional benefits. (Signatory Parties Br. at 145-147.)

FES counters that AEP-Ohio has failed to meet its burden of proving the proposed
ESP is more favorable in the aggregate as compared to the results that would otherwise
apply under Section 4928.142f Revised. Code. In support of its assertion, FES points out
that every witness, including AEEP-C?hio witness Thomas and Staff witness Fortney, along
with the Non-Signatory Parties' witnesses, found the proposed ESP price is bigher than
the projected MRO price. FES further claims that the Signatory Parties attempt to distort
the statutory test by ignoring certain terms of the proposed ESP. (FES Br. at 7-12.)

FES also believes that, althoug.h. AEP-Ohio witness Thomas's ESP vs. MRO price
test correctly indicated that an MRO would cost less than the proposed ESP, it contains
several material flaws. Specifically, FES claims that she failed to include values for the
GRR, PMR, DIR, and. MTR, did not use A:EP-Ohio`s own estimates of fuel costs, and
assumed above market capacity prices, resultiitg in the competitive betichmark price being
overstated. ]:n addition, FES claixn.s that Staff witness Fortney incorrectly calculated the
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market price in his statutory price test by using the wrong comparable market rate. (Id. at
13-20).

FES also opines that the benefits that AE:P-Ob.ia uses to support the proposed ESP
are non-existent. First, FES claims that AEP-Ohio cannot use the fact that it agrees to
provide capacity to CRES providers at a significant discount as a benefit. FES states that
this is not a benefit, as AEP-Ohio has not shown that it would have ever been entitled to
use the origftial capacity charge as proposed in its applicatiort, and no Signatory Party,
including Staff, found the reduction from the original capacity price to be a benefit to the
proposed ESI'̂ ' (Id. at 4345). FES also asserts that the Mr. .Alt.en.'s claim that the f'tRR's
effect of lowering carrying costs is incorrectly calculated, as were the benefits associated
with the PWO and OGF. FES also believes that the transition to market cannot be
considered a benefit, as the Com.mzssion has the authority to waive any blending after two
years under an MRO option. F-urther, FES states that the benehts associated with. A:EI'-
Ohio's investment in natural gas and solar generation are speculative, as there is no
guarantee they will ever happen. (Id. at 80.)

IEU expresses simYlar concezxs, stating that Ms. Thomas, as well as Mr. Fortney's
comparison analyses are flawed (IEU Br. at 21-29). In addition, IELT and OCC/APJN claim
that the non-price benefits touted by the Signatory Pay.-ties either do not exi.st or are
speculative (OCC/APjN Br. at 34-35). Specifically, OCC/APJN claam the Signatory
Parties` assertion that the removal of POLR charges from the ESP is a benefit is incorrect.
OCC/APjN explain that both the Court and the Commission found there was no
evidentiary support for the PC3LR. charges (Id. at 37, citing to In re Appticrztiorz of Columbus
S. Power Co. (2011),128 Ohio St. 3d 512;1Zemand Order at 22-24).

Staff provides that the Non-Signatory Parties are incorrect in arguing that the
Stipulation is not nm.ore favorable in the aggregate than the IvIlZO option. Staff notes that its
witness, Mr. Fortney, testified that while the Stipulation would fail on a strictly
quan.titati-ve basis, the Stipulation provides numerous benefits that are impossible to
quantify. Specificatly, Mr. Fortney explains that the change in AEP-C?hio's business model
which would allow for a competitively bid SSO by 2015, as well as the possibility of a new
generation plant in Ohio that operates on Ohio shale natural gas are tremendous benefits
of the proposed ESP. (Staff Br. at 19-20, Tr. Vol. X at 1714,1751m1752.)

RESA asserts that the differences in methodologies and projected prices calculated
under the statutory test, even from Non-Signatory Parties° experts, demonstrate that the
pure numeric price analysis is too imprecise and uncertain to be conclusive. These
d.iffererices, RESA notes, are useful and informative, but, because of the vast differences, it
cannot be the sole determinative factor in this proceeding's outcome. Further, pursuant to
Oection. 4928.143(C)(1), Revised Code, the Commission shauld consider a number of
factors, both quaii.tative and quantitative, to determine in the aggregate whether the
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proposed ESP is more favorable than an MRO. Thus, RESA proclaims, that the Non-
Signatory Parties fail to understand that the statutory test requires. the Corr€mission to
weigh a nuuiber of factors, and thus it shotd.d not base its deci:sion on a single strict
numeric test. (RESA Br. at 19-24.)

In response to critici.sms by the Non.- Signatory Parties, the Signatory Parties explain
that it is not necessary to include forecasted fuel charges in the price test, noting that
Section 4928.142(D), Revised Code, provides the option of adjusting 2011 prices for
changes in fuel and note that the Commission has not required forecasted data to be
reflected in the price test (Signatory Parties Br.. at 148 d[-ing to Opinion and C)rclers in Case
Nos. 08-917-EL-SSO et ai. (AEP-0hio SSC) Case), and 08-920-EL-SSO (Duke Energy Ohio
SSO Case). The Signatory Parties argue that the Stipulation's capacity prices are
appropriate to use in the compet%tive benchmark price, as they represent a negotiated
price for capacity available to CRES providers and CBP bidders. .Eurther, the Signatory
Parties explain that it is not necessary to include the 2015-2016 auction year in the price
test, as all SSO generation in this period is being supplied through wholesale power
purchased through competitive znarket:s. 'Il-ie Signatory Parties also believe it is not
necessary to include the GRR and PMR in the test, as both are placeholder niecharusms
that would be established with initial rates of zero. (Id. at 149-159.)

The Commission finds that, pursuant to Section 4928,143, Revised Code,
modifications must be made to the Stipulation for the proposed ESP to be more favorable
in the aggregate than the expected results f.h.at would occur under Section 492$,142,
Revised Code. In order to determine what modifications need to be made, we must first
analyze which ESP/MR0 connparison to use as the foundation for our analysis. Witnesses
providing testi:mony on the statutory test include AEP-Ohio witnesses Thomas, Allen and
HamrQck, Staff witness Fortney, FES witnesses Lesser and Schnitzer, IELT witness Murray,
and C)CC witness Duann.

We believe there are several material flaws in AEP-Ohio's testimony for
determining whether the proposed ESP meets the statutory test. First, we believe Ms.
Thomas erred by failing to include a cost for the GRR in her price comparison. As Staff
witness Fortney testified, it is reasonable to include an estim.ated chazge for the GRR, as
AEP-Ohio has produced a revenue requirement for the 'lurcung Point project, and AEP-
Ohio has claimed the Turning Point project as a benefit of the proposed ESP (Tr. X at 1694-
1695).

Second; we find that AEP-Ohio wrongly identified the removal of POLR charges as
non-quan.tifiable benefit, as this was mandated the Comxnission in the remand proceeding.
T1vxd, we beli.eve the Signatory Parties and riEP-C)hio cannot ctaim the discounted
capacity price to CRES providers as a benefit. As Mr. Fortney appropriately stated in his
testimony, AEP-Ohio's requested capacity price in its application was never certain, and
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therefore, it canmot be con.sidered as either a benefit or meaningful number for the
purposes of conducting the statutory test (Tr. X at 1707-1708).

Although we note the Non-Signatory Parkies concerns that the PMR was not
lnclu.ded in the price analysis, we believe it would have been speculative because there is
no estimate on what the potential PMR costs could be (Tr. V at 678-679). We also agree
vvyth the Signatory Parties in their assertion that forecasted fuel costs do not need to be
included in the price test based, on Section 4928.143(D), Revised Code, as well as
Comanissi.on precedent in the ESP I case and Duke Energy SSCJ Case (In Re AEP Ohio, Case
Nos. 08-917 and 138-918-EL-SSC3, Staff Ex. 1A, and Opinion and. Order, at 71-72; In Re Duke
Etwrgy dltio, Case No. 08-920-EL-SSO, Opinion and Order, at 11-13 and Attachment 2).
Regardirzg the M'IR, while Ms. Thomas did not incl.ude it in her cost analysis, AEP-Ohio
appropriately recognized it as a cost when considering other non pri.ce benefits from the
proposed ESP (AEP-Oh:ii.o Ex. 4 at 18). Further, we note that the Non-Signatory Parti.es
corzcerr►s about the DIR not being present in the price analysis are unwarranted, because
AEP-(7hio would otherwise be entitled to seek an increase in distribution rates pursuant to
Section 4909.19, Revised Code.

As Staff witness Fortney testified in this proceeding, due to the elimunation of POLR
charges out of the current generation rate as a result of the remand proceeding, the
numeric price analysis ch.an.ged in, the statutory test (I'r. X at 1695-1697). As a resultr Mr.
Fortney explained that an MRO was more favorable than the proposed ESP by
approximately $276 nnil]_iorl(Id). While many Signatory Parties correctly point out that the
numeric price test is only a factor and should not be the sole consideration pursuant to
Section 4928.142, Revised Code, the fact that there is a gap of over $325 xnillion between
the proposed ESP and MRC? is significant enough that we believe it is necessary to make
modifications to the proposed ESP.

The Stipulation provides that the proposed ESP includes automatic annual
adjustments to the bypassable base generation rate to achieve average rates of
$0.0245/kWh in January 2-012, $4}.0257/1CWh in fanuary 2013, and $0.02721k.Wh in January
2014, to be in effect through May 31, 2015 (Stipulation at IV.1.f): Based on Mr. Fortney's
testimony in the record and in looking to Mr. Fortney's statutory test Attachment A, it is
apparent that the base generation rates are a significant factor in the iYIRC) being more
favorable than the proposed ESP in the numeric price test (Staff Ex. 4).

The Com.mission finds that we must modify the Stipulation to adjust the proposed
automatic base generation rate increases in order for the proposed ESI' to meet the
statutory provisions of Section 4928.143, Revised Code. While FES correctly points out
that the znarket price errors in Mr. Fortney's test reflect the proposed ESP being less
favorable by approximately $325 million as opposed to $276 million, 'we note that FES's
Table 3 reflects that in the June 2014 to May 2015 period, the proposed ESl" is actually
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more favorable than resu:lts that would otherwise apply under the statutory test (FES Br. at
19). Hsang the values established by Mr. Fortney in the record in this proceeding, and
noting FES's correctzons, if we reduce the proposed increase in base generation rates by
half to achieve annual average annual rates of $0.0227/kWh in January 2012, $t7.0233/kWhh
in januaryy 2013, and to $0.0241 for January 2014, the proposed ESP will be more favorable
than the MRO by $42,453,616. Accordingly, with these modifications to the base
generation rate adjustments, we find that the proposed E,SP is quantitatively better than
the results that would otherwise apply under Section 492$_142, Revised Code. However,
as RESA correctly pointed out in their brief, we are required, pursuant to Section
4928.143(C)(1), to consider other factors, induding qualitative factors, as the pure numeric
test should not be condusive of our analysis.

As we previously stated, the Comm:'rssi.on agrees with the Non-Signatory Parties
that tlze removal of POLR charges and the discounted capacity rate-cannot be considered
benefits of the Stipulation's proposed ESP. However, the Cvmruission finds that Staff,
along with the Signatory Parties and AEP-Qhio, are correct in their assertions that the ESP,
as proposed, creates an earlier transition to market than is otherwise possible. The record
demonstrates that the redesign of AEF-Ohio's corporate structure will be smoother if steps
are taken prior to the transition to a competitively bid S,.SO. Further, the MR6 and Tu.rrtir:g
Point projects contribute the di'versity of supply as is consistent with Section 4928.02,
Revised. Code, and aflow the Commission to determine the need for construction of
additiona.l generation fa.cilities in the event needed capacity add.itions are not developed
by the market. In addition, the PWO and. OGF initiatives are significant benefits that
should be included when considering this proposed ESP in the aggregate. Further, our
modification to remove the contingency relating to AEP-C?ha.o's ten percent on equity, as
described below, removes any doubt that these initiatives wxll occur. PWO and OGF, are
significant benefits that should be induded when considering this proposed EES.P in the
aggregate. These benefits, coupled with the additional modifications to the Stipulation
discussed below and with the fact that the quantitative analysis now favors the proposed
ESF by over $35 miEion, ensure that, in the aggregate, the praposed. ESP is more favorable
than the results that would otherwise apply under Section 4928.142, Revised Code.

IV. ST'TPUIdA'I'.IahY THREE PRONG TEST

A. Is the StipuIation the Result of Serious Bargaining, Among Capable,
Knowled,ge Parties?'

The first prong of the Commissivn's test i.n evaluating the reasonableness of a
Stipulation requires an analysis of whether the settlexn.ent is a product of serious
bargainin.g among capable, knowledgeable parEi.es. There is disagreement among the
Signatory Parties and Non-Signatory Parties as to whether the first prong was met.
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The Signatory Parties provide that the Stipulation is the result of an extensive
process involving experienced parties with diverse interests ranging from "industrial,
commercial, and residential customers, to corrtpetitive generation suppliers, CRES
providers, municipalities, altern:ative and advanced energy providers, curtailment service
providers, and environmental groups," (Signatory Parties Br. at 19). The Signatory Parties
explain that the discovery process enabled parties to gather extensive information about
issues relating to the cases in this matter, noting that AEP-Ohio responded to over 2,187
requests for discovery (Id, at 20). The Signatory Parties provide that the creation of the
Stipulation was the result of a process that was tramparent and included representatives
from aIl i.ntervexLui.g stakeholders (Exelon Ex. 1 at 2). In addition, parties met five times
throughout the month of August to resolve disputes among parties, with Staff conducting
meetings several times with intervening parties without the Cornpaxt3:es present, to
facilitate the negotiation process (AEP-Ohio Ex. 8 at 8-9). Staff notes that the Signatory
Parties have an extensive history of participatin.g in matters before the Corrsm.ission (Staff
Ex. 4 at 2). Further, when emphasizing the seriousness of the bargaining that occurred
axnong parties, Mz°. Fortney explained that it was also very lengthy and extensive (Id.).

Following the August 30, 2011, joint motion for continuance, the Signatory Parties
maintain that UCC, IEU, and FES were in. opposition to the motion, and chose to stop
participating in settlement negotiations. These parties established a joint defense
agreement following the motion, while the resulting Signatory Parties continued to meet
and circulate draft proposals until the Stipulation was filed on September 7, 2011 (AEP-
Ohio Ex. 8 at 8-10, Tr. VTI at 1284). AEP-Ohio also maintains that it continued to reach out
to all parties even after some of the Non-Signatory Parties chose not to participate in
settlement negotiations (Signatory Parties Br. at 22, citing to AEP-Ohio Ex. 8 at 9-10, Tr. VI
at 941-942). Further, the Companies assert that prior to the Stipula:tion being finalized, a
draft of the Stipulation was sent to all parties, including those who entered into a joint
defense agreernent, and solicited all parties to provide input (Id. at 22).

t?CC disputes that all of the Signatory Parties were lCrtowledgeable about the
contents of the Stipulation. As an example, OCC notes that Signatory Party Grove City,
did not perform an independent analysis but rather relied on analysis provided by other
parties (Tr. fV at 5(38-512). OCC also points to Exelon's use of fi.nanci.al analysts to
formulate its opinion on the Stipulation (Exelon Ex. 1 at 7, Tr. VI at 1016-1034). OCC
opines that theseexaxn.ples in.dicate that not all parties were knowledgeable to the effects
of the Stipulation, but rather were focused on their own parochial interests (aCC Br. at 22-
24).

IEU raises similar concerns, noting that multiple Signatory Pa.rties did not perform
an independent a.nalysis on whether the proposed ESP was more favorable in the
aggregate than what would otherwise apply under the statutory test (IEU Ex. 9A at 6-7).
In addition, IEPfJ states some of the parties were not knowledgeable on all parts of the
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Stipulation as evidenced by several parties having differing interpretations on key
provisions, such as the pool modification or terrnin.a.tzon rider (Tr. rV at 492-494, 554, Tr. V
at 708, Tr. IX at 1639). IEIJ also argues that some of the Signatory Parties comm.i:tted to
provisions in the Stipulation without any knowledge of the provisions (IEU Ex. 14).

FES states that the first prong cannot be met because the Stipulation was the result
of exclusionary settlement discussions, and the Signatory Parties conducted litt3e analysis
of the actual terms of the Stipulation. FES witness Banks asserts that it, along with QCC
and OPAE, were excluded from settlement negotiations after August 30, 2031 (FES Br. at
139-140, citing to FES Ex. 1 at 57-59, FES Reply Br. at 70-71). FES maintains that its
exelusion from negotiations is significant because while some CRES providers support the
Stipulation, FES is the only CRES provider currently active in AEP-Ohio's service territory
(Id.). FES maintains that this is the type of situation fihat the Supreme Court was
cancerned with in Time Warner AxS v. Fub. Littt. Comm., 75 Ohio St.3d 229, 233 fin..2 (1996),
in which the Court expressed concerns about the Cerxun.i.ssi.ort: adcipting a partial
Stipulation arising from exclusionary settlement meetings in which an entire customer
class was excluded. FES contends that a similar situation arose in the creation of the
partial Stipulation in this matter, because while the Signatory Parties contained CRES
providers, none of their interests are comparable to FES's interests (FES E,x.1 at 57-59).

The Signatory Parties counter that all parties, including FES, were kept engaged in
the settlement process, even after they stopped parti.ripating in negotiations (Signatory
Parties Br. at 24-25). Further, in response to TEtJ's argument that each signatory party
focused on its own area of self-interest, Exelon notes that "the fact that each of the various
settling parfzes focused on and fought for the particular items about which it was most
knowledgeable and in which it was most interested, makes the overall settlement better,
not worse, as it assures that detailed attention and consideration were given to all
pertinent issues," (Exelon Br. at 5, citing Exelon Ex.1 at 1-2, Staff Ex. 4 at 2).

The Con anissio.n finds assertions that the Stipulation was not the result of serious
bargalning among capable, knowledgeable parties, to be unpersuasive. The Signatory
Parties are represented by experienced counsel, who have appeared before the
Commission in many cases. Further, the Signatory Parties represent a diversity of
interests including the Companies, CRES providers, industrial and commerci.al customers,
and Staff. While certain parties to the Stipulation are more experienced on certain
provisions and subject matters within the Stipulation, this does not indicate that parties
were not capable or knowledgeable on the Stipulation. It is inevitable that when multiple
diverse parties with differing interests and objectives come together to bargain and
negotiate a Stipulation such as the one proposed in this proceeding, various settling;
parties may have more background knowledge and experience in particular parts of the
Stipulation than others. We agree with the assertion that t.his is a benefit to the negotiation
process, as- it allows for detailed analysis on the individual provisions within the
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Stipiulation by those parties who are experts on it, while aliowing parties who may not be
as familiar with a certain subject matters to provide new insights, raise questions, and
challenge the product as it evolves. Thus, it appears insincere for some parties to procla.im
that there were not diverse eno-ugh interests involved in the negotiation process, but then
in turn state that the Stipul.ation shoulcl n.at be adopted because not aIl of the parties were
knowledgeable on every specific aspect of the Stipulation.

Further, there is suffieient evidence in the record to support that the Stipulation is
the product of serio-as bargaa.rt.:ing. Numerous meeti.zzgs were held throughout the nionth
of August by both Signatory and. Non-Signatory Parties, and additional cli.scussions were
conducted by Staff without the Companies present. In addition, the record supports that
these discussions were open and transparent, and the settlement dialogue rexnain:ed open
even after some parties determined that the li.ke.ly result would not be in their best
interests.

With respect to the concerns raised by FES, the Commissi.on believes there is
insufficient evidence to determine that FES was actuaZiy exc).uded from settlement
d.xscussiorvs or that the concerns the Court had in Time Warner are appli.cabte here. P^,̂ S`s
claim that otZier parties, including C7CC and OPAE, were excluded from settlement
negotiations, is inaccurate and misleading. In their irutial brief14, the Customer Parties
acknowledge that "...it became apparent to several intervenors, including Customer
Partaes, that the proposed settlement would not result in an acceptable resolut.zon...These
intervenors expressed their desire to no longer participate in the negotiations at various
stages of the process," (OCC/APJN Br. at 3). Such misleading statements undern-iine
FES's credibility in presenting its arguments on aU issues in this proceeding rather than
just this issue.

Ihe Court`s language in Time Warner is inapplicable to this procee ndi g. The fact
that other CRES providers were actively engaged in this proceeding provides ample
support CRES providers as a group were not excluded from the negotiations d.-iat led to
the Stipulation. Further, while FES may feel their interests are significant in comparison to
the multiple CRES providers that signed the Stipulation, FES has not derrconstrated that its
interests are unique from other CRES providers.

Accordingly, the Coznmission finds that the Stxputation appears to be the product of
serious bargaining among capable, knowledgeable parties and meets the faxst prong of our
test for considering the Stipulation.

14 The Initial Brief filed by Customer Parties on November 10, 2011, was prior to CtPAE's motion to
withdraw from ttus proceedaxxig.
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B. Does the Stipulation. Violate A,.U Important Re atoryv Practices or
Principle?

1. Market Transition Rider

-36-

The Commission finds that the Signatory Parties provide sufficient support for the
MTR, however, we believe a modification is necessary. The Signatory Parties state the
lUfT12's rate design wiIl facilitate the transition from the Companies' current generation
rates to the market-based SSQ generati4n service rates by limiting the first, second, and
third year changes in rates in a uniform manner to all customer classes, ultimately
accomplishi-ng 50 percent of the transition from current to market-based rates (AEP Ex. 2
at 9). The Signatory Parties also note that the interruptible credit reflects the Companies'
efforts to restructure its interruptible service offering to aid in the transition to the
Com.panies` parEicipation in the competitive bid process (Id. at 6). Further, AEP-Ohio
witness Roush claims that the I1ri'I'R wiJ:.l actually result in a reduction in rates when
compared to the change in rates before the MM (AEP-Ohio Ex. 22 at Ex. DMR-R4). The
Signatory Parties believe that, rather than waiting untal the market transition in June 2015,
which could subject customers to abrupt rate changes, the MM design provides a
reasonable glide path, and is reasonable based on both cost and market relationships
(Signatory Parties Br. at 40),

The Signatory Parties. assert that the MTR is designed to create stability for
commercial and industrial customers, as is appropriate under Section 4928143(B)(2)(d),
Revised Code (OEG Ex. at 7-9). A:EP-Ohio witness Roush maintains that this certainty is
essential to commercial and industrial customers, as it will keep pricing consistent during
the transition towards the deregulation of generation service pricing (AEP-Ohio Ex. 2 at 9).
Further, OEG witness Baron proclaims that the stability in pricing for these customer
classes wwiti, encourage econorca7.c development in these industries (OEG Ex. at 7-9). The
Signatory Parties explain that the MM will actu.ally result in a reduction in rates when
compared to the change in rates before the M-TR, by un.iformly transitioning any above or
below average charges (AEP-Ohio Ex. 22 at Ex. L)i.VfR-R4). Further, Mr. Roush explains
that GS-1 and GS-2 customer schools takin,g service under the standard service offer are
not subject to the MTR and that such schools, as weli as other GS-2 customers, may be
eligible for shopping credits of $10/NtWi. (AEP-Ohio Ex. 2 at 11-12). Mr. Roush explained
that the exemption from the MM will reduce schools' rates (Tr. I at 95),

Regarding the LFP, the Signatory Parties maintain that the Companies have
authorization to implement the provision pursuant to Section 492$.143(B)(2), Revised
Code, and the results of the LFP are consistent with state policy by allowing for rate
certainty for retail electric service (Signatory Parties Br. at 41). The Signatory Parties daim
the stability created by the LFP also promotes state econornic development (OEG Ex. 1 at
6-7). Mr. 13aron points out that, as AEP-Ohio does not eam arzy profit from the LFP, it is
appropriate for it to be nonbypassable, and it will not effect residential customers." (Id.)
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The Signatory Parties also note that the L.FP is not discrirninatory towards Ormet, as
Ormet has historically been treated differently than other AEP-Ohio customers, and thus,
it is not discrimina.tory to continue to do so in this case (OEG Fx. 1 at 7-$j. Fuxther, Mr.
Baron notes because Orm.et`s peak demand is 530 MW and its load factor is t,ypically
around 98 percent, to apply the LFP to Ormet would significantly skew results and result
in a signi.fi.cant rate increase to every other GS-2, GS-3, and GS-4 customer in Ohio (Id.).

lEU asserts that the MTR design, which lowers rates for customers more likely to
shop and raises rates for those less likely to shop, is an attempt by AEP-Ohio to restrict
customer choice and limit competition (IEU Br. at 31 citirxg to FES Ex. 2 at 39 and Tr. IV at
532-39). FES believes this is unreasonable in that it subsidizes customer classes in an
unfair manner (FES Ex. 42-44). Specifical].y, FES witness Lesser explains that the school
shopping provision of the MTR creates an incentive for customers that may be less
profitable to the Cc►mpanies to switch to CRES providers, allowing AEP-Ohio to focus on
its more profitable customers. This incentive, FES argues, is anti-cornpetitive, and forces
one set of ratepayers to subsidize shopping by another set of ratepayers (Id. at 43-44). FES
witness Banks argues that the shopping credit for GS-2 customers and GS-1 and GS-2
schpols of $I0/A4VVh for the first 1,000,000 NIVVh, may potentially harm customers who
wauld be eligible for the credit, but may never receive it because it is capped at 1,000,000
I1+iVYh of usage per calendar year (FES Ex. 1 at 19-20). Mr. Banks states that this limit may
also discriminate against any new customers to A.EP-Ohio's territory (ki).

Ormet argues that the LIi••P is discriminatory, explaining the rate structure of the
LFP deliberately exclude Ormet from its benefits. The LFP, Ormet asserts, would leave
Ormet as the only GS-3 or GS-4 customer to pay a rate that other parties consider to be
unjust and unreasonable to high load factor customers (Tr. V at 648-649, Orrnet Exs. 4, 5,
and 13). Ormet points out that if the LFP is approved, it would be required to subsidize
other customers, izLCluding competi.tors, at a cost of $17 million per year (Ormet Ex. 7, Tr. I
at 125). Ormet cites to two Court cases, which provide that for there to be an inequality in
rates, the difference must be based upon an actual differences in fu.mishing services to a
customer, and the reasonableness must be determined from evidence within the
Comxni.ssion:"s record. (Orm.et Br. at 9 citing to 388 N.E.2d., 739, 742, Ohio 1979, and 592
N.E.2d 1370, 1.373, Ohio 1992). In addition, Ormet states that under Section 4905.33,
Revised Code, a utility is forbidden from charging different rates to like customers (Ormet
Br. at 8). Ormet believes that the record indicates that the Signatory Parties have not
provided a reasonable justification for the discca.rninatoxy treatment. Further, Ormet
stresses that the LJF.^.' uztderrtunes the current reasonable arrangement the Commission
approved in Case No. 09-919-EL-AEC (Ormet Unique Arrangement Case).

The Commission finds that the proposed M,TR is consistent with state policy by
providing rate certainty and stability to AEP-Ohio customers while AEP-Ohia transitions
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its rate structure. The Conunission believes that rate stability is an essential tool in order
to promote econorr-dc development and ensure business retention in Ohio and the 114T.R
ensures that customers will not face any uncertainty or abrupt changes through jnrrte 2015.
However, we believe a modification to the Stipulation is necessary. The record 3ndi.cates
the shopping credit for GS-I and GS-2 schools who are cwrrently shopping and GS-2
customers that switch, is too small and has the potential to exclude many eligible
customers with the 1,000,000 annual A2tNh limit. This may slow economic development
by excluding new customers who move into .AEP-Ohio's service territory but are capped
out. Accordingly, the Co=ission finds that the customer credit should be modified to
$10/MWh for the first 2,000,000 MVVh of usage per calendar year, with any unused MWh
to carry over to the next calendar year. We also note that the increased shopping credit
will serve to mitigate the increase to the rates of the GS-2 customers.

In addition, the Comrni.ssion finds the LFP does not violate any regulatory principle
or practice. Pursuant to Section 4928.143, Revised Code, EDUs may create provisions to
promote economic development and provide rate stability to high load customers. The
record suffiderttly establishes that the proposed 250 MW peak threshold was created to
ensure that rates would be stable enough to retain existing high load customers and
promote economic development, without creating a dramatic provision that would
actuaUy lead to a rate increase for AEI'-0hio's industrial and commercial customers. The
LFP, as proposed in the Stipulation, appropriately strikes such balance.

7'he Commission finds Ormet's argumen.ts to be without merit. While it is true that
Ormet is not eligible to receive the I-1-P, the provision is not discriminatory towards
Ormet, as Ormet's rates are set pursuant to its Unique Arrangement Case, not A.EP-Ohio's
SSO rates that other high load industrial and commercial customers fall under.
Accordingly, as Ormet has its own un.i.que arrangement plan which runs through the
entire term of the proposed ESP, it is disingenuous for Ormet to proc).aim it is being
treated differently from similarly situated customers when there are no similarly situated
customers. Further, as a result of C1rmet's Urtique Arrangement Case, Ormet is already a
beneficiary of the rate stability benefits the L.I'P is designed to create. Therefore, the
Comznission finds that the MTR provision of the Stipulation, including the LFP contained
within the 1VtIR, does not violate any important regulatory principle or practice,

2. Generation Resouxce Rider

AEP-Ohio witness Aflen explains that the inclusion of the GRR in the Stipulation
will provide AEP-Ohio with a placeholder mechani.sm to recover, if necessary, for costs
associated with either the Turning Point solar project and the MR 6 shale gas project (AEP-
Ohio Pac.. 4 at 4-5). The Signatory Parties state that Sections 4928.143(B)(2)(b) and (c),
Revised Code, make it perznissible for the Commiss%on to estalalish the GRR with an initial
rate of zero, and it will only change if the Commission later approves a project-spedfic
charge in a separate proceeding. The Signatory Parties reiterate that aIl of the parties to
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the Stipulation will reserve the right to oppose or support the establishment of any charge
to be included in the GRR, and the costs would id.timately be subject to Coimmission
review and approval under Section 4928.143(B)(2)(b) and. (c), Revised Code (Signatory
Parties Br. at 51, OEG Ex. 1 at 12-13), The Signatory Parties note that the rejection of the
GRR would preclude the Commission from later deciding on the MI.Z 6 slzale gas project or
Turning Point solar project (Id. at 52).

FES asserts that AEP-Ohio has failed to provide evidence to estab.lish that costs
associated with MR 6 and Turning Point meet the requi.reznents - in Section
4928.143(B)(2)(b) or (c), Revised Cod.e (FES Ex. 2 at 45-46). p'F S opines that the approval of
a placeholder rider like GRR. would "cast a cloud of uncertainty over campetitive
markets." (Id. at 55). Accordingly, FES believes that based on the record, the GRR cannot
be approved. Similarly, IEU asserts that the Companies have made no attempt to justify
the GRR, but simply noted that the recovery under the rider is subject to future
Comrnission proceedings (IEIJ Br. at 47 citing Tr. IV at 598).

Upon review of the record, we agree with the Signatory Parties that the language of
Section 4928.143(B)(2), Revised Code, allows for a reasonabie allowance for construction of
an electric generating facility, and the establi..shment of a nonbypassable surcharge for the
life of an electric generation facility. The Commission also notes that in order to consider
the Tuming Point and/or MR 6 projects we need to approve the placeholder mechanism
pursuant to Section 4928.143, Revised Code. However, the Commission explicitly notes
that in permitti.ng the creation of the GRR, it is not authorizing the recovery of any costs
for the Cozopanies but is allowing for the esta.b•.tishmen.t of a placeholder meclaartism, and,
as the Signatory Parties corx-ecEly assert in the Stipulation and in their brief, any recovery
under the GRR must be authorized by the Comn,ission. The Commission cannot and will
not approve any recovery untess the Companies meet their burden set forth in Section:
4928.143(B)(2), Revised Code, nor are any of the Signatory Parties obligated to take a
position in support or opposition to any potential nonbypassable charges by sponsoring
the Stipulation. The concerns expressed by FES and TEU are premature and wiIl be
addressed in a subsequent hearing if and when the Companies request a charge ffir°ough
the GRR. Accordingly, the Commission finds the establishment of the placeholder
tnechanism, GRR, does not violate any important regulatory principles or practi.ces.

We are not persuaded by claims that the GRR casts a cloud of uncertainty over
competitive markets in Ohio. Although we will first look to the market to build needed
capacity, the proposed GRR provides a lifeline in the event that market-based solutions do
not emerge for this sta.te's generation needs. Wbi3:o Section 4928.143(b)(2), Revised Code,
provides the Com:missian with authority to order construction of new generation facilities
in Ohio, such new generation or capacity projects Will only be authorized when genexation
needs cannot be met through the competitive market. Therefore, generation projects
und.er the GRR, or any other surcharge authorized by Section 4928.143(b)(2), Revised
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Code, must be based upon a demonstration of need under the integrated resource
plannuig process and be narrowly tailored to advance the policy protFisiotisconfiairr:ed in
Section 4928.02, Revised Code, or the statutory mandates contained in Section 4928.(4,
Revised Code.

For exarttple, vvith respect to Turt-dng Point, AEP-Ohio will have the opportunity in
subsequent proceedings to demonstrate that the Turnis3g Point project is necessary to
comply with the solar renewable energy resource provisions contained in. Section 4928.64,
Revised Code, and that sufficient solar energy resources are not avazlable through
competitive markets. The Co:mmission notes that we have previously determined that
solar energy resources have not been available through competitive markets in sufficient
quantities in Ohio to comply with the statutory mandates. In re Ohio Edison Company, The
Cleveland F,Zectric Illuminating Company and The Toledo Edison Company, Case No. 11-2479-
EL-ACP, Finding and Order (August 3, 2011) (granting,farce majeure deterxnination for in-
state solar energy resource requirerrient for 2010); In re FirstEnergy Solutions Corp., Case
No.10-467-EL-ACP, Finding, and Order (February 23, 2011) (granting force majeure
determination for in-state solar energy resource requirement for 24109). Regarding the
proposed MMt facility, AEP-Ohio will need to demonstrate, in subsequent proceedings,
that the proposed facility is necessary to meet policy directives contained in Section
4928.02, Revised Code, such as maintaining adequate, reli.able, effi.cient, and reasonably-
priced retail generation service and ensuring the diversity of supply, and that the policy
mandates cannot be met through market-based solutions.

Finally, the concerns expressed by FES and:. IEIJ are premature and will. be
addressed in a subsequ:ent proceeding if and when the Com.panies request a charge
through the GRR. Accordingly, the Comiru.ssion finds the establishment of the
placeholder mechanism, CRR, does not violate any iznportan.t regulatory principles or
practices.

3. Base Generation Rates

The Signatory Parties support the proposed fixed base generation rates during the
pre-auction term of the proposed ESP. 3n support of the base generation rates, AEP-L7hio
witness Hamrock testifies that the implementation of a fixed base generation rate will sl-lift
the risk from customers to the Companies. W. Hamrock opines that the plan w.ill. allow
for rate stability and predictability for customers, noting there are no variable rate
znedtanisms (A-EP-C3hio Ex. 8 at 14). Further, Ivgrr. Hamrock expiain.-, that AE.P-Ohio's
significant environmental compliance investments will not be associated with a rider
designed to track those investznen.ts (Id.). In add.ition,lVfr. Hamrock notes that AEP-Qhio
will not have a nonbypassable rider for the recovery of plant closure costs. The Signatory
Parties also point out that the establishment of fixed base gen:eration rates is consistent
with the state policy goals in Section 4928.02, Revised Code.
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The Signatory Parties provide that the proposed base generation rates were
established by determining the market-based price relationship for customer usage, and
then total generation rates were subsequently desigiied to produce prices consistent with
the Stipulatiort. Irc Mr. Roush's testimony, he asserts that the base generatiori prices in the
Stipulation rationalize ttte rate relationships "based upon the manner in which the market
would price such loads..." Further, Mr. Roush explains that the proposed generation rates
not ortly altow for transition into rnarket designed rates, but also eliminate historical cross-
subsidization among tariff dasses (AEP-Ohio Ex. 2 at 4-6, 8-9, Tr. XIII at 2308).

In support of the base generation rates, the Com.panies compare the proposed base
generation rates to FirstEnergy's generation service rates. Mr. Roush asserts that the
proposed generation rates in the Stipulation are much more closely aligned with
FirstEnergy`s n-iarket based pricing rates than are AEP-Ohio's rates before the Stipulation.
As the Sta.pulation will result in a competitive bid process being used to determine SSO
rates in June 2015, the Companies emphasize the importance of adjusting its generation
rates to create an efficient transition to market based pricing (AEP-Ohi:o Ex. 22 at 3).

IEU asserts there is no justification for the proposed base generation rate increases.
In support of its assertion, IEUclairns there is no cost basis for the increase, rather, the only
jusfification the Signatory Parties provide is that the proposed generation rates would be
simil.ar to market rates. Further, IEU states that the Companies have made no efforts to
establish a cost basis for an increase in rates and revenues, thus failing to show the rates
are, reasvnably priced (IEU Br. at 35-37, citin..g Tr. I at 113-114).

OCC/APJN provide that the Signatory Parties have not met their burden of
showing the prcrposed generatioxi rates are reasorzab.le, but rather have only shown that
the proposed base generation rates in the Stip-ulation are lower than what was proposed in
the original application {OCC/AP)IiT Br. at 39, citing Grove City Ex.1 at 2, aHA E.x..l at 2).
In addition, 0CC/APJN provide that not only are the rates unjustlfied, but they harrm
residential customers in that they increase rates for CSP customers by 5.68 percent for
winter usage and 7.89 percent for summer usage, based on 1,000 1CWh of usage per morath,
by 9.23 percent for OP customers (QCC/APjN Br. at 25 citing to Tr. l at 59-61).

Ff~:S witness Lesser argues that the base generation rates proposed by the Signatory
Parties are an attexnpt to foreclose market competition by reducing allocated costs to large
cornmercial and industrial customers who are more likely to switch to a CRES supplier,
and increasi.ng costs to residentiai customers who are less Zikely to switch (FES Ex. 2 at 39-
40). While AEP-Ohio claims the proposed generation rates are market based, FES believes
the proposed generation rates do not represent actual. mr►arket prices (FES Br. at 114).

The Commission finds the proposed fixed base generation rates, as we modified in
accordance with statutory requirements contained in Section 4928.143, Revised Code, by
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cutting the proposed revenue increases in half to reflect annual average annual rates of
$0.0227/kWh in January 2012, $0.(}233/kVVh in January 2013, and to $0.0241 for January
2014 are reasonable and do not violate any important reg,-ulatory principle or practice. The
Commission has the authority to approve these modified autornatic rate changes pursuant
Seetion 4928.143(B)(2)(e), Revised Code, and believes the record demonstrates the
au.tomatic base generation rate increases are reasonable. The Non-Signatory Parties'
arguments that the base generation increases lack justificafiion are meritless, as there is not
a statutory requirement nor is there a Cornrnission mandate to require that the Companies
conduct a cost of service study.

Furthermore, the automatic increases replace the provisions of the EICRR and are
fully bypassable, which should promote competition in con.foxm.an:ce with the sta-te's
policies set forth in iection 4928.02, Revised Code. We believe the proposed base
generation rate increases wila. also ensure rate stability and certainty for customers
throughout the transition period. In addition, OCC's concerns about harm to residential
customers are meritless, as the Commission has reduced the automatic rate increases in the
Siipulat.ion half in order to meet the statutory requirements within Section 4928.143,
Revised Code. Accordingly, based on our modifications to the base generation rates, as
well as the elimination of historical subsidies and provisions of the EICRR, we ffind this
section does not violate any important regul.atory principle or practice.

4. Timber Road

The Signatory Parties provide that AEP-®hio canduc-ted a diligent and thorough
RFP process to competitively bid and secure additional renewable resources. Due to AEP-
Ohio's need for in-state renewables, AEP-Ohi.o witness Simmons explains that the
Companies only considered bids for Ohio sited projects, and ultimately selected the
proposal from Paulding, for its Timber Road wind farm. ipecifically, AEP-Ohio witness
Simmons explains that the REPA will supply a 99 MW portion of Timber Road's attributes
for 20 years. AEP-Ohio witness Simmons tesfified that the REPA is necessary in order for
the Companies to meet their increasing renewable energy benchmarks (AEP-Ohio Ex. 1 at
q-13).

The 20-year agreement, according the Signatory Parties, secures long-term
financing, reduces up front cost.s, and all.ows for price certainty {Id.}. Wbile Paulding
witness Irvin notes that the project is capital intensive, the fact that there are no fuel costs
equates to no significant cost variables creating long-term risk for customers (Paulding Ex.
7: at 5). The Signatory Parties believe that its RFP process and 20-year term, as well as
furthering the Companies' compliance with the renewable energy benchmarks, represents
that the costs incurred are prudent (,4EP-Ohio Br: at 61).

.l`EU asserts that the approval of up-front of costs associated with Timber Road
violates Rule 4901-1-35-09(C), O.A.C, which requires that the Companies conduct an
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artnual review demonstrating the costs are prudently incurred. IEU claims that, as the rule
requires an arinual review, the Signatory Parti.es are essentially aslcing for a suspension of
the rule without providing any support for such action (Id.). Thus, IEU believes
Co.txu7-dssion approval of this provision would be unreasonable and uitlawful. (IEU Br. at
65.)

The Comn-ssion finds that the Timber Road REPA does not violate any regulatory
pzinciple or practice by allowing for approval of a lanl; term agreement. IEEJ-Uhio's claim
that the long-term agreement be subject to annual prudence reviews is impractical and
misapplies Rule 4901-35-09(C), O.A.C. Further, we find that this long-term agreement
promotes diversity of supply, as is consistent with state policies set forth in Section
492$.02, Revised Code. Accordingly, the Commission finds that the Timber Road REPA
does not violate any regulatory principle or practice.

5. Distribution Iinvestrn.ent Rider

In support of the DIR, the Signatory Parties offer that an ESP may include charges
relating to carryir►g costs, pursuant to Section 4928.143(13)(2)(d), Revised Code, which the
Commission recogni.zed in the Entry on Remand, for environmental carrying costs.15 The
Signatory Parties state th.at the DIR will enable AEP-Ohio to target infrastructure
investment to hr►prove reliability for customers (AEP-Ohio Ex. 19 at 3-4). In addition, the
Signatory Parties contend that after the Commission exa:m.^s`r^.es an electric u.#ility's
reliability to ensure that the electric utility's customers and service expectations are
atigned, an ESP may in.clude cost recovery and a reasonable return on distribution
infrastructure modernization, pursuant to Section 492$.143(B)(2)(h), Revi:sed Code.

Witnesses for IEU and C)CC testified that neither the Companies nor Staff examined
the reliability of AEP-Ohio's distribution system as a part of the ESP 2 proceeding. IEU
and t7CC also claim the record lacks support that the alignmers.t of the service expectations
of AET-01^io's customers and the electric utility are sufficie.z-tt to meet the requirements of
Section 4928.143{B}(2)(h), Revised Code. (OCC Ex. 1 at 31;1EI.J Ex. $ at 7, TEU Ex. 9A at 22.)

On rebuttal, AEP-Ohio and Staff offered testimnny that the reliability of the
Coznparde.s a.re under constant review by Staff through performance standards and
compliance filings {AEP-C?luo Ex. 19 at 3, Staff Ex. 5 at 4). I'?n.e Signatory Parties emphasize
that the Comrnission is statutorily required to examine the utility's reliability. AEP-Oluo
claims aging infrastructure is the primary cause of customer outages and reliability issues,
and the current level of funding is insufficient to im.prove increasixig failure rates. As part
of the DIR, AEP-Ohio states it vuill a.naly-ze its pole inspecti.on, underground cable
diagnostics and detection for deteriorated distribution facilities and equipment to target
ir,frastructu.re investments to improve the distribution system and reliability for customers

15 In re AEF-Ohio, IZexnmd Order at 13 (October 3, 2{711).
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(AEP-0hao Ex. 19 at 4.; Staff Br. at 1315; Signatory Parties Reply Br, at 43-44, Tr. XIII at
2005-2006).

OCC/.APJN, FES, and IEU oppose the adoption of the DIR as set forth in the
Stipulation. The Non-Signatory Parties argue that there is potential for double recovery of
capital investments, given that AEP-Ohio has a pending distribution rate case wherein the
Companies have requested the opportunity to collect areturn. on incremental net plant-in
service post-2000 thraugh the date certain, August 31, 2010 (OCC Ex. 1 at 30, FES Ex. 2 at
49). OCC/APJN contend that the DIR costs of $314 million over the term of the ESP is ht
excess of any cost-based analysis presented by the Companies in its percdin.g distribution
rate case. The Non-Signatory Parties believe that approving the DIR will result in
unreasonable and excessive rate increases for customers irx conflict with the state policy in
Section 4928.02(A), Revised Code (OCC/APJN Br. at 54, IEU at 55-56; FES Br. at 33).

OCC/APJN and IEU emphasize that the Court has held that if a provisivn of an
ESP does not fit within one of the enumerated categories listed in Section 4928.143(B)(2),
Revised Code, it is not authorized by statute. Further, according to OCC/APJN, the
Companies have fai].ed to meet the requirements of Section 4928.143(B)(2)(h), Revised
Code, as the Companies have not indicated any specific investments to maintain or
improvements to reliability perfozmance associated with the DIR in this case. IEU notes
that Staff did not perform any analysis for this case regarding AEP-UI.iio's distribution
system reliability (Tr. IX at 1656-1657).

CJCC/APJN recomrnexxds that the Commission reject the Staff and the Corn.panies'
use of customer reliability surveys to demonstrate the alignment of their expectations and
compliance with the statutory requirements. OCC/APJN reason that based on the survey
results for 2009, 2010, and 2011, the vast majority of residential and commercial customers
surveyed, 64 percent, stated that their reliability needs over the next five years would
either stay the same, decrease, or decrease significantly. IEU states that the surveys did
not ixtclude any information regarding the expectations of the industrial class.
OCC/APJN reason that the Companies have met the more stringent reliability standards
in 2010, with $140 m€Ilion included in current rates, along with $24 zniliion per year
approved in ESP I for vegetation managem..ent. Thus, OCC/APJN opine, the additional
funding requested via the DIIZ. is unnecessary and should be rejected by the Commission.
IEU argues that the requirements set forth in Rule 4901:1-35-03(C)(9)(g), OA.C., have not
been met and, therefore, request that the DIR be rejected (OCC./APjN Br. at 42-56; IEU Br.
at 52-55; FES Br, at 33).

According to OCC/APJN, the DIR is authorized pursuant to Section
4928.143(B)(2)(d), Revised Code, and, this permits the recovery of carrying eost for
provisions that have the effect of stabilizi.n.g or providing certainty of retail electric service.
OCC/APJN contend that the Companies have not met thei.r burden of demonstrating that
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the DIR carrying charges will provide certainty of service for the Companies and their
customers (E)CC/A.PJN Br. at 56-58).

IEII explains that the DIR carrying costs are excessive and tuirelated to the
Companies' risks, especially as the DIR is proposed to be a single-issue nonbypassable
rider based on investments alxeady made by the Companies. IEU argues that the carrying
rharge based on the weighted average cost of capital (WACC) is excessive in light of the
fact that the DIR reduces the Coxnpardes` financial and business rYsk. IEU recommends
that if the Cozxixni:ssion approves the DIR, a carrying cost based on the cost of debt would
be 7.nore commensurate with the Companies' risk including a lower equity coxnponent, if
any, require that the Companies properly demonstrate and cluantify distribution
investments and to adjust DIR investment balances on which a u.tility earra.s a return to
reflect accumulated deferred income taxes (A.DI`I) liabilities or assets (3EU Br. 56r58.)

AEP-Qhio admits that if the DIR is approved, a revenue credit in the distribution
case would be appropriate such that only incremental distribution investments after the
date certain would be exclud.ed froan the DIR cap. The Companies' support that the DIR.
does not violate any regWatory principle or practice, as it is the Companies intent, as
supported by the Stipulation and testimony in the distribution rate case proceeding, to
only recover the assoei:ated investment in one proceeding. The Signatory Parties reiterate
that the Stipulation indudes annual recovery limits on the DIR and a rate application stay=
out provision such that the Companies can not file a distribution rate case to take effect
prior to June 1, 2015. (Tr. XII 2055-56; Signatory Parties Reply Br. at 34--36).

The ComnLission recognizes that Section 4928.143(B)(2)(h), Revised Code, pern-dts
an. ESP to inctude provisions regarding the utility's distribution service. These indude
single issue ratemaking or any other incentive ratexna.king, and provisions regarding
distribu.tio.n infrastructure and rnodem.izafi.on incentives. A provision for distribution
irtfrastruct-ure and modernization incentives rn.ay, but need not, inclu.de a long-term
energy delivery infrastructure modernization plan. We fincl that the DIR is an incentive
ratemaking to accelerate recovery of the Companies' investment in distribution service. It
is not and need not be a"long-term energy delivery infrastructure ixtodernization plane"
In deciding whether to approve an. ESP that contains any provision for distribution
service, Section 4928.143(B)(2)(h), Revised Code, directs the Commission, as part of its
deterrzcirration, to exaarztzrie the reliability of the electric utility's distribution system and
ensure that customers' and the electric utility's expectatiarns are aligned and that the
electric utility is placing sufficient emphasis on and dedicafing sufficient resources to the
reli.ability of its distributhon system.

A.EP-Ohhi.o dai.m.s Staff has confirmed, that in 2010, the Companies were in
coznpliance with their CAIZ}I and SAFI pez-formance standards established in the
Reliability Standards Cases. As the Companies and Staff emphasized; Staff continuously
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monitors each electric utility's distribution system reliability through service complaints,
electric outage reports, and compliance with Rule 4901:1-10-10, O.A.C., among other
provisions of Chapter 4301:1-10, O.A.C. The record supports that for 2011 to present, 20
percent of AEP-Ohio residential customers surveyed and 21 percent of commercial
custome-rs surveyed expected their future eleetric. service reliability expectati.on-s to
increase. The Commission has also been presented extensive testimony at the local public
hearings that reliable electric service is crucial to attracting large commercial and
industrial business to the state. Reliable service is also critical to the service satisfaction ®f
residential customers.

The Commission finds that, upon examin.ation of the reliabpJity of the Com.panies'
distribution system and upon consideration of the customers' and utility's expectations,
the Companies are placing sufficdent emphasis on and dedicating sufficient resources to
the reliability of its distribution system. Having made such a finding, the Commi.ssion
approves the DIR as an appropriate incentive to accelerate recovery of the Companies'
prudently incurred costs.

Nonetheless, Commission finds that granting such an incentive requires enhanced
Comrnission oversight. We believe that it is detrimental to the state's economy to require
the utili.ty to be reactionary or allow the performance stan.dards to take a negative turn
before we encourage the electric utility to proactively and effieiently replace and
modernize infrastructure and perrnit the recovery of prudently incurred costs. Companies
are correct to aspire to move from a reactive to a proaetive distribution service.
Companies are directed to work with staff to develop a plan to emphasize proactive
distribution maintenance that focus spending on where it will have the greatest impact on
znaintaining axtd improving reliability for customers. Accordingly, Compao.ies shall work
with Staff to prepare this plan by June 1, 2012. Further, Companies shall submit its plan
for Cornmi:ssion review in a separate docket.

Finally, the Coxxunission understands the concerns relating to the potential for
double recovery through the DIR and the pending rate distribution case. However, the
possibility of double recovery can best be addressed as an adjrxstment in the pending
distribution rate case because double recovery will not occur unless and until the
Com.uussion approves the Companies application an the pending rate case. Accordingly,
as that the matter will be addressed i-n the pending distribution rate case proceeding, the
policy concems are without merit in consideration of the Stipulation.

Accordingly, we find t.hat approval of the DIR does not violate ay unportant
regulatory princi;pie or policies and therefore approve the DIR as proposed i.n the
Stipulation and direct Staff to mon.i.tor, as part of the prudence review of an independent
auditor for in-service net capital additions.
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6. Com.petitive Bidding Process

47-

AEP-Ohio witness LaCasse explained there would be two unique processes within
the stakeholder process. The first would deal with issues relating to rate design, treatment
of the GRR and EDU owned generation, as well as the procurement of renewables. The
second process would relate to the procuremen.t process and details in the SSO (AEP-Ohio
Ex. 6 at 16-18).

There is no material opposition by any Non-Signatory Parties to the incorporation
of a CBP as part of an auction based SSO. However, FES asserts that, while there are cl.ear
benefits to the CBP, it creates an unnecessary delay, as there would not be any competitive
market suppty in Ohio u.nti.l June 1, 2015. FES proclaims that there is no need to delay the
process, as the record does not reflect any evidence that AEP-0hio cannot hold a CBP for
its load beginning i.n. 2012. FES argues that AEP-®hio`s unjusti.fied delay of an additional
three and half years, in addition to a potential contingen.cy in the auction process caused
by the pool terrnssta.tion provision, violates state policy by preventing AEP-Ohio's
customers f-rom accessing the benefits of wholesale competition (FES Br. at 92-94, 150).

''he Signatory Parties retort that FES fails to und.erstand the need for a trazisition
period to restructure AEP-Ohio',s business rrz.odel (Signatory Pa:rties Reply Br. at 56-61).
Exelon witness Dominguez explains that while he would have preferred an early auction
date, it is not feasible for AEP-Ohia to have entered the PJM market, as the PJM auctiozis
are held three years in advance of the delivery date of capacity, and thus while it would
have: been preferable for AEP=01^.i.4 to participate in PJM's competitively bid auctions as
opposed to its FRR plan, it cannot Change what happened in the past (Exelon Ex. 1 at 3).
AEP-Ohio witness Nelson notes that conducting an aueti.on before corporate separation
occurs may create financial exposure for the Companies by displacing cost recovery for
generation assets that currently exist, and would remove the Companies generation from
participating ixZ the auction, as the post-separation generation affiliate would not yet own
the assets to be able to support bids (AEP-Ohio Ex. 7 at 24).

After reviewing the record, the Con-oxdssion finds that the Signatory Parties' CBP
proposal contained within the Stipulation is consistent with state policy under Section
4928.02, Revised Code. The Commission believes that it is reasonable for AEP-Ohio to
utilize a transition period in order to adapt its corporate st-ructuxe to achieve an auction
based SSO. However, the Cornmission notes that we reserve the right to modify and alter
any feature of the CBP process for f-uture auctions as the Commi.ssioax deems necessary
based upon our continuing review of the CBP process, including the reports on the
auctions provided to the Cornmission by the third party bid manager, the Coznpardes, and
Staff. Further, with regard to the CBP process, the Comrr►ission may reject the results of
the auction upon a recommendation from the third party bid manager that the auction
violated the competitive bidding process rules. The Commission notes that this provision
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does not cixcumscr.ibe the authority which the Commission possesses to oversee the CBl'
process.

As we have already established in t:his opinion and order, in order to promote
competition, AEP-Ohio should first divest its generation assets, begin to modify or
terminate its membership in the AEP generation pool, and transition into PJM. While the
Commission understands FES's interest in expediting the process, it is appropriate to
allow AEP-Ohio the opportiufity to change its corporate structure. However, to ensure a
smooth transition, to market based rates, we believe the Stipulation should be modified to
require AEP-Ohio to file its next SSO application by June 1, 2014. Accordingly, the
Signatory Parties' agreement in the Stipulation to establish a CSP under the timeframe set
forth is appropriate and not inconsistent with state policy, nor does it violate any
importazt:t regulatory principle or practice.

7. CRES Provider Information

The Signatory Pa.rties opine that these improvements will. promote competition in
.taEP-Ohio's service territory (Constellatioxi. Ex. 1 at 11, RESA Ex. 1 at 10). Constellation
witness Fein states the provisions within the Stipulation will. rezn.ove barriers to retail
competition and facilitate the ability of CRES providers to provide service for retail
customers (Constellation. Ex. at 11). Further, the Signatory Parties provide that AEP-
Ohio's 12-month minimum stay and switching fee cannot be c:iassified as barriers to
competition, as they were reflected in Commission approved tariffs. The Signatory Parties
cite to Commission precedent, noting that the Commission has refused to establish a
general prohibition of shopping rules (Signatory Parties Ii.eply Br. at 61-62).

FES asserts that the Stipulation allows AEP-Ohio to rnaintaitz its barriers to
competition until at least June 2015. FES witness Banks states that these minimum stay
requirements will continue to make it difficult for customers to switch, and ultimately
hinders competition (FES E)c 1 at 53-54). Mr. Banks also explains that not only is AEP-
Ohio's switching fee higher fihazx any other Ohio EDIJ, but also that the Stipulation lacks
any lang-uage to ensure that the switching fee is reduced or eli.xn`inated (Id.). FES also
expresses concerns that AEP-Ohio does not offer rate ready consolidated bifling, and does
not propose to offer it in the Stipulation. (Id. at 55-56).

The Commission takes cQncerns of anti-competitive behavior seriously, but firtds
that FES's arguments do not indicate any violation of Comrxtission or state regulatory
requirements. Regarding FES's concerzts about the rxii,zdzuum stay requirements, we find
that the proposed provisions in the Stipulation are not excessive when compared with
those of other e(eckrxc d'zstxibution utilities. In re Ohio EdisQrt Company, The Cleveland
EIectrric Rtuminating Company and The Toledo Edison Company, Case No. 10-3$8-EL-SSC},
Opiniori and Order (August 25, 2010) (granting application for electric security plan), In re
Duke Energy Ohio, Case No. 08-920-]EL-S50. Opinion and Order (December 17, 200$)
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(gran:ting application for electric security plan). V1Fhi.le the provisions providing for the
removal of shopping barriers may not be to FES's liking, the Corn.rnission notes that they
appear to be the result of good faith negotiations between the parties, and the compromise
set forth within the Stipulation will promote competition in Ohio. Therefore, we find this
provision to be reasonable.

8: Pool Modification and Termination

AEP-OhIo witness Nelson testifies that this provision i.n the Stipulation is necessary,
as pool terxnin.ation or modification and corporate separation are imperative when AEP-
C7hi.o separates its generation function, and for AEP to conduct its auction based SSO
(AEP-Ohio Ex. 7 at 23). Further, Mr. Nelson provides that an auction based SSO cannot be
established as long as it owns gen,eration assets arnei is a member within the AEP family
generation pool (Id. at 24).

Mr. Nelson further testified that the PMR is reasonable zn that it will be set an initial
rate of zero, and cannot be triggered unless the impact of the pool
modification jtermiziation on AEP-O.hio exceeds $50 nv]lion prior to May 31, 2015.
Further, Mr. Nelson explains that, as the Stipulation sets out, the Signatory Parties and any
parties may oppose any such request for recovery of these costs, and whether AEP-Ohio
can ever ultimately recover these costs is the subject of a future Commission proceeding, if
necessary (AET'-Ohio Ex. 7 at 25). The Signatory Parties assert that Section
4928.143(B)(2)(d); R..evised. Code, supports the recovery of pool costs during the ESI', and
notes that argurnerits to the contrary are not ripe and would be addressed accordingly
should ALT-Ohio seel: recovery any of pool modification impact (Signatory Parties Reply
Br. at 55).

FES asserts that the PMR is unauthorized under Section 492$.143(B)(2), Revised
Code, as it d.oes iiot relate to any construction or work in process costs, environmental
investments, or new generating facility surcharges. In addition, FES opines that the record
lacks evidence indicating th.at the PMR will stabilize its retail electric rates or provide rate
certainty. "i'herefore,FES concludes that as there is no statutory basis for the PMR (FES Br.
at 131-135).

Similariy, IEU opposes the PMR, noting the Coznpanzes have failed to link it to any
of the categories contained in Section 4928.143(B)(2), Revised Code. IEU expresses
concerns that the PMR may lead to unintended consequences, noting that the Companies
have not presented an estimate of the expected costs associated urith the pool
modificativn/termination (TEU Br. at 59, citing to Tr. Vol, V at 710). MU also zaises
arguments that the consideration of the pool terminati4n/modification costs in this
proceeding is premature (fd. at 59).
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Upon consideration of the evidence in the record, the Commission finds that the
PMR should be approved pursuant to Section 4928.143(B), Revised Code. As &uch, the
PMR placeholder mechanism at a zero rate level does not violate any regulatory principle
or practice.

However, we believe that the language in the Stipulation regarding the PMR needs
to be modified. The Stipulation states that if the impact of the pool modification or
termination exceeds $50 mi3].ion, AEP-Ohio may pursue cost recovery of the entire impact
during the ESP term. For example, if costs of the pool modification impact were $55
rnillion, the Stipulation, as proposed, would permit AEP-Ohio to request recovery of $55
million, not $5 milliot7.. fihe Stipulation, as proposed, appears to create a disincentive to
AEP-Ohio to minimize the costs related to pool modi.fication. Accordingly, we believe this
section should be modified to permit AEP-Ohio to request cost recovery of potential pool
modification or termination costs in excess of $50 rmillion, as opposed to the entire pool
modification or termination impact_

Accordingly, as modified, the Companies may file a request to recover costs of any
pool modification or termination impact over $50 million. The Commission notes that xn
permitting the creation of the P1VLR, it is not authorizing the recovery of any costs for the
Companies, b-ufi is ailowing for the establishment of a placeholder mechanism, and, as the
Signatory Parties correctly assert in the Stipulation and in their brief, any recovery under
the PMR must be authorized by the Commission. If and when A.EP-Ohio seeks recovery
under the PMR, it wiR maintain the burden set fUrth in Section 4128.143, Revised. Code. In
addition, the Commission finds that in the event AE:P-Ohio seeks recovery under the PMR,
AEP-QI-'ro must fi..rst demonstrate the extent that the pool modification or termination
benefi.tted the ratepayers and the-extent that these costs and/or revenues should be
allocated to Ohio ratepayers. Further, AEP-Ohio must demonstrate to the Comrnission
that any recovery it seeks under the I-'IvR is based upon costs which were prudently
incurred and are reasonable.

9. Capaft Plan.

OCC/APJN argue that the percentage of capacity set-aside at the RPM rate as
proposed in the Stipulation, is ih.sufficient, as the set aside for 2012 has already been
surpassed. OCC/APJN, FES, and IEU clai.m the capacity charge of $255/MW-day will
deter cLrstom:ers from shopping. (OCC/APjN Br. at 30; FES Ex.1 at 10; IEU Ex_ 9A at 9,14,
17-18; AEI'-Ohio Ex. 4 at 14; Tr. at 918-919.)

The Signatory Parties assert that these cJ.aiifns, overlook the potential headroom
available to CRES providers to make an offer, and the ability to offer lon.g-ter:rn, contracts.
The Signatory Parties note that at least one CRES provider is making competitive offers in
the market based on the capacity price in the StipuLati.on. (Tr. IV at 544; Tr. at XI 1863,
1886-1887.)
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{a) Capaciiy price

The bulk of the oppositiorc to the capacity plan is in regard to the capacity price for
all shopping above the designated set-aside percentages. FES argues that this Comrsiission
specifically adopted RPM prici-ng as the state compen:sation rnecharv.sm. In FES's opinion,
capacity should always be priced at RPM, as it is econom.zcalty efficient, avoids the
d.istortion of incentives, encourages the development of new CRES providers, and does
not give AEP-Ohio a competitive advantage. VV"hi1:e FES acknowledges that AEP-Ohio can
pursue, under Sertion 205 of the Federal Power Act, a change in the capacity
cornpertsad.oia mecharaisrn, FES reasons that PJM's Reliability Assurance Agreement (RAA)
does not authorize AEP-Ohio, as an Fixed Resource Requirement (FRR) participant, to
recover its ful.l embedded cost. Rather, FES claims that capacity rates are usually set using
the RPM au.ction process for PJM's capacity market subject to price caps ba,sed on what
FES ternts avoidable costs. FES acknowledges that under certain requirements an eligible
load servi.n.g entity (LSE), incTuding a CRES provider, may establish its own FRR plan but
ordy after AEP-Uhio's FRR plan ends on May 31, 2015. Accbrdingly, FES reasons that the
capacifiy price proposed in the Stipulation is unreasonable. FES estimates the RPM
cl.earing price for June 2011-May 2012 to be approximately $116.16/MW-day; $16.52/MW-
day for June 2012-May 2013; $27.73/MW-day for J-une 2013-May 2014; $125.94 fMW-day
for June 2014-May 2015. (FES Ex. 14 at 7-8,11; FES Ex. 3 at 20-21; FES Br, at 43-57.)

. FES contends that AEP-CJhio has historically charged CRES providers RPM pricing
and, as part of the Stipulatiory seeks to change the system to charge a capacity rate above
RPM £rom. January 1, 2012 through May 31, 2015. FES argues that this aspect of the
Stipulation is anti-competitive and discriminatory against shopping customers,
particularly since CRES providers no Icsnger have the ability to make their own FRR
election and supply their owzt capac:ity until June 1, 2015. CRES providers, according to
FES, will be effectively preduded from offering savings to customers in AEP-Ohio's
service territory. Further, FES asserts that AEP-Ohio is not entitled to its claimed itiIl
embedded costs nor does any capacity charge below AEP-0hio's embedded cost mean a
subsidy to CRES providers. (Tr. at 236, 539-540, 970-971, 982-983, 1043-1044; FES Ex. 14 at
17; FES Br.at 57-60.)

Finally, FES states that, even if cost based capacity pricing were permissible, AEP-
Qhxo has overstated its embedded capacity cost. FES reasons that under Amended
Substitute Senate Bill No. 3 (SB 3) all generation plant investrn.ents after January 1, 2001
were to be recovered in the market. The transition period implemented in SB 3 to allow
the electri.c utility to recover stranded costs has passed making AEP-C3hio's stranded
generation costs no longer recoverable. Therefore, FES reasons that the Commission is
prohibited from authorizing recovery of any fransition revenues in accordance with
Sectioats 4928.38 and. 4928.141, Revised Code. FES notes that in the Cornpanies' electric
transition plan proceedings, CSP and OP waived the recovery of stranded generation costs
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through generation transition costs (GTC) or other equivalent recovery mechanisrn.s other
than competitive xnarket pricing.26 FE S also argues that AEP-Ohio's calculation of its
capacity costs is overstated to the extent that it fails to adjust for that portion of its
embedded capacity costs recovered from off-system saies. FES witness Lesser calculates
AEP-Ohio's capacity costs to be $57.35/MW-day (on a combined cnmpany basis,
$179.60/MW-day for CSP and ($44.88)JMYV-day for OP) which elirsiinates post-2000
investments, eliminates depreciation of existing generation plant in service as of January 1,
12001, adjusting income tax and accounting for any investrn.ent tax credit to be recei.v.ed.
Iiowever, FES witness Schnitzer adn-dtted that if he accounted for deferred fuel cost in his
computation h.is maxii7zurn capacity rate would increase to more than $200/MW-day (Tr.
VII 1457-1459; FES Ex. 2 at 23-29; FES Br. at 68-E9).

AEP-Ohio admits that, since it has been, a part of PJM, the Companies have been an
FRR enti.ty. The Signatory Parties emphaszze that, as an FRR entity, .AEP-Uhio has three
options for pricing capaci.ty provided to CRES providers: (a) a retail state compensation
mecharu:snrz and ixi the absence of such a mechanism; (b) default rates based on the PJM
RPM capacity auction price; or (c) a method based on the FRR entity's costs or such other
cost basis shown to be just and reasoztable. Historically, AEP-Ohio has been compensated
at the adjusted PJM RPM auction price. The Companies argue that with the increased
level of shopping and the falling auction prices over the next several years, the Companies
are prevented from recovering from CRES providers the Com^.^.pa,nies' capacity costs. The
Companies reason that CRES providers are utilizing AEP-Qhio's capacity resau.rces but
are avoiding paying the embedded generation capacity costs on the Companies books.
LTtili.zis.ig a formula method accepted by FERC to establish wholesale prices, in the
Capacity Charges Case, AEP-C?hio advocates a capaczty charge of $355/MW-day, as a
merged company, based on FERC fox-m. 1 data for 2010. (AEi? C?hio Ex. 3 at 8-10; Signatory
Parties Br. at 87-95.)

According to the Signatory Parties, the proposed RPM price capacity set-asides
preserve and expand retail shopping, and result in a fully competitive standard service
offer earlier -than could otherwise be achieved under a ZvfRO. AEP-0hio considers the
availability of capacity at the RPM rate as part of the Stipulation to be significant
cora.cession. A-EP-Oh.io witness Nelson calculated that in total, considering the RPM priced
capacity with the $255/MW-day capauty price under the Stipulation, the blended capadty
price is $201/MW-day. The Signatory Parties note that, as FES witness Shanker adrnits,
C32ES providers who utilize .AEP-0h;o's capacity avoid the risk of certain penalties and
charges. The Signatory Parties argue that while FES witness Shanker acknowledges AEI'-
C?hio's position as a EKIZ. entity and ultimately wants an auction-based SSO, as offered by
the Stipulation, immediately. Further, the Signatory Parties argue that FES witness
Shanker's rationale regarding capacity resources and pricing is flawed and ignores the

16 In re AEP-C7hicj, Case Nos. 99-1724-Etr-EI?' and 93-1730-EI-EI`P, Order at 15-26; I8 (September 28, 2{l{}f3).
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prospect of encouraging investments in capacity resources in Ohio. Signatory Parties
ciaim that FES witness Lesser's energy credit is grossly overstated and incorporates
several mmistakes, Sncluding a reduction to include actual expenditures for fuel, and an
adjustment to reflect only that portion of the off-system sales margists retained by AEP-
Ghio, irEaappropriately crediting OSS margirLs to capacity sales. Thus, the Signatory Parties
endoxse the eiaergy credit calculation of the Crn.panies of $7.73/MW-day for CSP,
$9.94/MW-day for UP, atzd $17.58/MW-day as a merged company. (Signatory Parties Br.
at 96- 107; AEP-Ohio Fx. 3 at Ex. KPD-3, ICt.'D-4; AEP-Ohio Ex. 7 at 13-14; AEP-Ohio Fx. 21
at 6; Tr. VI at 1094-1097; Tr. VII at 1308-1311,1368-1369.)

As to FES's and ];EU's claims that the cost-based capacity charge confli.ct with the
requirements of SB 3 and the Companies electric transition plan cases, the Signatory
Parties answer that FES witness Lesser admitted that capacity charges are wholesale
transactions and that any generation transition charges established in the ETP cases would
have been retail charges. As such, the Signatory Parties argue that SB 3 and the ETP cases
have no bearing on the wholesale capacity charge in the Stipulation consistent with
Corrunission proceedings since the ETP cases. Further, the Signatory Parties note that
.AAkP-Ohio, as an FRR, avoided the volatihty and uncertainty of the RPM for capacity,
which the Comxnission applauded at the time, since market prices were relatively high
and reason that it would be unfair for the Cernmi.ssion to now find that A.EP-C3hio's cost-
based capacity charge is barred by virtue of the Non-Signatory Parties' out-of-date
analysis under the previously-effective provisions of SB 3. (Tr. VII at 1338-1339; AEP-Ohio
Ex. 21 at 2-3,7-11; Signatory Parties Br. at 118-123.)

FES witness Schriitzer estimated a cost-based capacity price rnaximum of
$162/MW-day for AEP-Ohia based on 2009 data (FES Ex. 3 at Ex. MMS-5). The Signatory
Parties chal.len.ge this estimate arguing that, like the other calculations by the Non-
Signatory Parties, this computation fails to account for deferred fuel costs, ignored the
shared margins under the existing pool agreement between A-EP*ahio and its affiliates,
and incorrectly credited AEP-Ohio with all the capacity payments from other pool
members. Correcting for such oversights, the Signatory Parties assert that cost-based
capacity would be $303/MW-day, whi.ch is more than the $255/MW-day in the
Stipulation and supports the reasonableness of the capa:city price in the Stipulation.
(Signatory Parties Br. at 108-109; AEP-Ohio Ex. 21 at 4-6.)

The Signatory Parties advocate that as an F,RR entity, AEP-Ohio has the option to
seek cost-based capacity pricing. Further, RESA notes the Stipulation provides for a
transiti.on to a competitive wholesale procurement of capacity and energy faster than
could be achieved under an MRO. RESA, Exelon, and Constellafion emphasize that the
Stipulation resolves the capacity pricing issue pending before the FERC and the
Commission bringing regulatory certainty. Constellation reasons that the turo-tiered
pricln.g will not, as asserted by FES, eliminate "xneaningfezl opportunities" for customers to
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save money. _ Constellad.on admits that while the two-tiered capacity prices might tend to
limit shopping to some extept, customers consider more than price when making a
decision to shop including the length of the contract and other services or options offered
by the CRES provider. Further, AEP--Mo argues that the Coxnmission.'s decision ir ►. ETP
cases affected retail rates not wholesale rates and, therefore, the ETP case is of no effect on
the wholesale rate to be charged to CRES providers. (RESA I3r. at 5; Exelon Ex. 1 at 5;
Constellation Ex. 1 at 8-9;. AEP-Oh.io Ex. 21 at 2; AEP-Ohio Ex. 7 at 3-7; Signatory Parties
Br. at 118-121).

The Commission finds section :TSr'.2.a of the Stipulation is reasonable. The
Companies' comrnitment to Ohio shale gas development and use will support C2hio's
resources and the state's economy. The Non-Signatory Parties did not offer any significant
opposition to this provision of the Stipulation. Accordingly, we find that this aspect of the
capacity plan is reasonable and does not violate any important regulatory principle or
practice.

I-Xowever, the Comzrtission finds it necessary to modify the capacity set-asides
during the term of this ESP in two respects: to accommodate govemmental aggregation
and to ensure a fair share of RPM capacity for the res.idendal dass. AEP-(3hia adrnitts that
rnost, if not all, of the capacity set-aside available for 2012 has already been assig-ped.
Significant testimony was presented in the evidenti,ary hearing that the RPM set-asides for
2012, for the comraercial and industrial classes had been surpas,sed such that the
commercial and industrial customer dasses were cutting in to the residential dass pro-rata
share of the RPM set-asides. AlthQugh currently shopping customers will not be adversely
affected by the capacity set-aside provisions, the Conmmission is greatly concerned that
governmental aggregations approved by communities across the state ixt, the November
2011 election will be foreclosed from participation by the September 7, 2011 Stipulat.ion_ It
is the state policy to erisure the availability of unbundled and comparable retail electric
service to all customer classes, including residential customers, and gavernmental
aggregation progranis have proven to be the most likely means to get substantial numbers
of residential customers to become the customer of a CRES provider. For these reasons,
we find it necessary to modify the proposed Stipulation to adjust the RPM set-aside levels
to accommodate the load of any community that approved a governir ►.:ental aggregation
program: in the November 8, 2011, election to ensure that any customer located in a
governxnert.tal aggregation. comznunity will qualify for the RPM set aside, so long as the
cciaunun.ity or its CRES provider completes the necessary process to take service in the
AEP-Mo service territory by December 31, 2012. The RPM set-aside level shall be
adjusted to accommodate such governmen:tal aggregation programs for each subsequent
year of the atipu.lated ESP, to the extent, and onty, if necessary. We note that customers in
a non-governmental aggregation communities still have the ability to pursue a.shopping
rate within the RPM set aside to the extent it is ava.ilable. (C?CC Ex. 5; Tr.11l at 331-340).
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We also find it necessary to modify the Stipulation to ensure that residential
customers are not foreclosed from their share of the capacity at RPM rates. To that end,
the Con-anission notes that the Stipulation provides "arty kWhs of RPM-priced capacity
that have not been consumed by a customer class wall be availabie for customers in any
customer class based upon the priority as set forth in Appendix C." (Stipulation IV.2ob.3.)
We are modifying the SEzpulation such that RPi1^1: priced capacity allocation determined for
each customer class is ordy available for customers in the particular customer dass, no
RPM-priced capacity can be allacated to a customer in another customer class.

Further, we reject the Non-Signatory Parties' claiixr.s that SB 3 or the ET.P cases
foreclosed or conflicts with AEP-Ohio's ability to pursue cost-based capacity rates, at this
time. We agree with the Signatory Parties that the ETP cases affected retail transactions
rather than wholesale transactions. The Stipulation resolves pending litigation at the
Federal Energy Regtclatory Cornmission. Moreover, the Comn-ission is persuaded that the
$255/MW-day capacity price negotiated in the Stipulation is a reasonable cQxnpromise
given the evidence presented in this proceeding. It is clear from FES's arguments
challenging the i.nterim capacity price included in the Stipulation that they endorse the
continuation for alJ. CRES capacity at the RPM price. We note that several of the Signatory
Parties are +C'RES providers active in AF,P-C?hio's service territory as is FES. Among the
Signatory Parties, the CRES providers as well as other Signatory Parties endorse the two-
tiered capacity pricing and the transition to market faster than cQUld otherwise be
accomplished as part of an M1.RO, as part of the rationale for entering into and supporting
the Stipulation. Ftuther, the record in this proceeding prov-ides a range of possible
capacity costs, from a low of $57.35/MW-day, according to FES, to a hagh of $355/MW-
day, claimed by AEP-Ohio. However, one of the key aspects of the record evidence
demonstrating the reasonableness of the $255/IvMW-day interim capacity, charge of the
Stipulation is the testimony of one of FES's witness. The witness specifically
acknowledges that with an adjustment for deferred fuel his "maximum" capacity charge
for AEP-Ohio would be more than $200/10+IW-day (Tr. VII at 1457 1459). Thus, the
evidence presented at hearing demonstrates that the $255/MW-day interim capacity
charge is within the range of reasonableness, particularly in light of the fact that it is one
component of an extensive settlement package that includes components which benefit the
public and could not otherwise be achieved in a fa.zlly litigated proceedin.g.

(b) Custom.er-sited combined heat and power

TE-U argues that the Stipulation creates a p1acehol.der rider that cannot be lawfully
authcarized as part of an ESP because the costs of customer-sited combined heat and
power, waste energy recovery, a.nd distributed energy resources are not mentianed: within
any of the nine pravisions that may be addressed pursuant to Section. 4928.143(b)(2),
Revised Code. Additionally, IEU contends that the failure to attribute likely costs
associated with these 350 MW of custoxner-sited resources unreasonably biases the ESP
versus MRO analysis in favor of the proposed. ESIP.
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Upon review of the record, the Crsrnzr►issron agrees with the Signatory Parties that
this provision of the Stipulation encourages the devetopment and implementation of
distributed and small generation facilities pursuant to the state policy directives set forth
in Section 4928.02(C) and (K), Revised Code. Ftxrt}aer, we find that IE'U`s reliance on
Section 4928.143(B)(2), Revised Code, is misplaced. There is nothing which precludes
recovery of generation costs through Section 4928.143(B)(1), Revised Code, provided such
costs are necessary to serve SSO customers and that su:ch costs are recovered solely from
SSO cdstomers. In any event, the Stipulation does not propose a recovery mechanism at
this time_ We also note that it is a benefit of the Stipulation that likely could not have
resulted from litigation..

Accordingly, the Commission w-i11 approve this aspect of the Stipulation. We
emphasize, however, that approving this aspect of the Stipulation is not authorizing the
recovery of any costs for the Companies but is allowing for the establishr.e:ent of a
placeholder rnecliani.sxn. The legal basis and any recovery must be established and
authorized by the Commission in a.separate proceeding. We .hnd the cancerns expressed
by IEI;T are prematuxe and may be addressed in the stabsequent application proceeding for
authority to established customer-sited distributed and srn.all generation facili.ties. The
Comrn.ission finds the establishment of the placeholder mecharrism for customer-sited
combined heat and power does not violate any importarEt regulatory principles or
practzces and encourages the development of distributed generation in compliance with
state policy.

10. Authority to Merge

The Companies assert that the merger wi:ll promote the public interest by
eliminatir►.g the need for separate records, financial statements, tax returns, and other
financial and reoatory reports, reduce administrative costs and fees, and reduce labor
expense. Further, the Companies reason that the merger will not adversely rates as the
pre-merger distribir.tion rates, term:s, and conditions of service presently in effect fQr each
company will continue u-n:til otherwise ordered by the Commission. The Companies
explain that the consolidation of transmission and generation rates, as of January 20712, wall
not adversely affect any customer class of either company. (AEP-Ohio Ex. 8 at 30-31.)

None of the commenters to the Merger Case, nor the Non-Signatory Parties to the
Stipulati.on offer any substantive challenge to this provision of the Stipulation
recommending approval of CSP and OI''s authority to merge.

'the Comm.3:ssion has considered the comments and reply comments in the Merger
Case and the merger provision of the Stipulation. In consideration of the issues raised, the
Cominission condudes, pursuant to our general supervisory authority, that the merger
wi.ll not adversely affect any customer class of CSP or OP within the Commission's
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jurisdiction, and wil:l promote the public interest. Accordingly, we find this provvi.sion of
the Stipulation reasonable.

11. Phase-in Recoyerv Rider and Securitizatirsn.

JEU raises four issues in regard to the phase -.i.n recovery rider (PIRR). First, IEU
states, as AEP-Ohio acknowledges, that the fuel deferral expense to be recovered through
the PIRR as of December 31, 2011, has been accumulated by OP customers, and the fuel
cost deferral accrued by CSP customers over the term of ESP 1 has been paid off (IEU Br. at
60). IE,,LI argues that collecting the PIRR on a merged company basis (from both CSP and
OP) is unjust and unreasonable, as it misaligns cost responsibility and benefits between. OP
and CSY customers ('IEU Ex. 9A at 21-22).

The Companies and other Signatory Parties reiterate that with the adoption of the
Stipulation as proposed, CSP will be merged with and into UP, to become a merged, single
entity. The Signatory Parties reason that recovery of the PIRR from all customers of the
merged entity is no different th.a.n the rrierger of the Monongahela Power Company into
CSP, where the Litigation Term.irmtion Rider and the Power Acquisition Rider were
charged to all post-merger CSP customerrs.17 Further, the Companies offer that CSP
customers will likely benefit from a reduced fuel adjustment clause (FAC) as a result of the
merger which wi:fl o£fset any perceived burden imposed by the PIRI2 (AEP-Ohio Ex. 2-2 at

7).

As a part of the proposed Stipulation, the Commission recognizes that th.e Signatory
Parties support the merger of CSP and t7P. As such, OP, as the surviving entity, will
succeed to the rights, privileges, and powers of CSP as well as be subject to afl of the
restrictions, disabilities, liabilities, and duties of CSP. It is not uncommon or unreasonable
for the new entity to levelize the liabilities and benefits of the merger across all former CSP
and OP customers.

Second, fEU argues that the PIRR fails to address the requirements of Section
4928.20(I), Revised Code, that requires nonbypassable charges arising froin a phase-in
deferral, and applicable to customers in govern.m.ental aggregation programs, be
proportionate to the benefit ctistorners derive frorn the phase--in (IEU Ex. 9A at 22).

IEU's claim that the PIRR violates Section 4928.20(l), Revised Code, is misdirected,
according to the Signatory Parties. We agree. As the Signatory Parties argue, the phase-in
is not part of this proceeding but was the order of the Cozturdssion in the Companies'
previous ESP case. Therefore, the Cornm.i,ssion reasons that Section 4928.144, Revised

17 See, In tlu Matter of the Trunsfer of Ivlosumgahela Power Companys Certi^frid Territory in Ohio to tTie Columbus
Southern Power Company, Case No. 05-765-EL,-i(TNC, Order at 18- 20 (November 9,. 2t?05).
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Code, is irrelevant to this ESP proceec^ing and the nnerger of CSP and OP is the salient
issue.

Thurd, IEU claims the proposed PIRR is excessive, as the carrying charge is not
reduced to a proper debt rate during the amortization pexiod: IELT asserts that newly
issued seven-year BBB rated corporate bonds are being issued at an interest rate of 3.75
percent. Thus, according to IEU, there is no valid reason to authorize the h.igher carrying
charge rate recommended in the Stipulation (TiEU Ex. 8 at 14-15).

The Companies offer that the carrying charge rate on deferred fuel expense was
argued extensively by the parties to the ESP 1 case, and the Commission uitimately
decided that the WACC, as proposed by the Companies, was reasonable. The Signatory
Parties contend that the Companies concession to the 5.34 percent debt carrying charge as
compared to the WACC, adds value to the Stipulatian. As such, Signatory Parties ask the
CoFnYnission to reject IEU's attempt to further compromise the positions reflected i_n the
Stipulation.

The Commission agrees with the Signatory Parties that the carrying charge on the
deferred fuel expenses accrued was established in the ESP 1 proceeding. Thus, the 5.34
percent debt carry charge represents a significant compromise by the Compardes as a part
of the Stipulation as a package which we will not revise based on M3`s cl:ai.rns that there
exists a basis for arguing for a better deal.

Fin.ally, IEU notes that the Stipulation provides that the "carrying charge wifl be
calculated with no adjustment to the book balance as of year-end 2011.." TEtT argues that
the carrying charge on the deferral bal.ance should be net of accumulated deferred income
taxes (.ADM (IELT Ex. S at 14-15; IEU Ex. 4).

The Signatory Parties state that the order of the Comn-dssion in the ESP 1 case did
not require that the deferral balance be adjtLsted for ADIT. As such, Signatory Parties ask
the Commission to reject TEU's attempt to further compromise the positions reflected in
the Stipulation.

The Cont.mission considered similar arguments of the intervenors in. AEP-Ohio's
ESP 1 case. In the ESP 1 order, the Commission rejected request to calculate the deferrals
net of taxes. We again reject the request in this case. As we concluded in ESP 1, if carrying
charge5 on the FAC deferrals are calculated on a gross of tax rather than a net of tax basis,
it violates the clear directive to the Commission. Section 4928.144, Revised Code, states
that if a phase-in is ordered, the order shall provide for the creation of regulatory assets
pursuant to generally accepted accounting principles by authorizing the deferral of
incurred costs equal to the amount not collected, plus carrying charges on that amount.
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FirAy, the Canunission clarifies that prior to securitization of the PllZR, if the
Coanmission or the Court issues a decision that impacts the amot7n.t of PIRR regulatory
assets, AEP-Ohio shall appropriately adjust the book balance of the PIRR regulatory assets
or use a mechanism to make the appropriate adjustment ordered by the Commission or
the Court that pi«ospectively adjusts rates through a credit or charge of the PIRR. With this
clarifica.tiori ihe Com.znission finds that the provisions of the Stipulation are reasonable and
should be approved. .

12. Generation Asset Uivestiture

On September 30, 2011, AEP-Uhio filed an application to amend the corporate
separation plan, in Case No. 115333wEL-LUNC, In the Matter of the Application of Ohio Power
CcrrrtpRnyfor Approval of an Amendment to Its Corporate Separation Plan (Corporate Separation
C:ase). 1i-i addition, the Signatory Parties filed a joint motion to consoli.date the amendment
to its corporate separation plan in its Corporate Separation Case, with the cases in the
Stipulatian.. On October 11, 2011, the Attorney lExarrainers denied the motion to
consolidate, and provided that there needs to be additional review on the amendment to
the corporate separation plan.

The Signatory Parties maintain that the Camrttission's approval of ahxII corporate
separation by the Companies is a necessary requirement to several provisions with.in the
Stipulation. Speci£callyp the Signatory Parties explain that the divesture of generation
assets will lead AEP-Ohio to amend or dissolve AEI''s generation pool. Therefore, the
Signatory Parties assert that the approval of the corporate separation as proposed by the
Stipulation is essentiaJ_ to begin the transition of AEP-Ohio into an auction-based SSO
(Signatory Parties Br. at 69-70, C.on,..̂ tellation E,c.1 at 12).

WI-dle otlter parties may request extensive details of the process prior to approving
the corporate separataon, the Signatory Parties assert that the details are not necessary to
proceed. In support of this assertion, the Signatory Parties maintain that, as the ESP rates
are known and established through the tr.an.sition period until 2015, the impact of
generation divesture on ratepayers will be established between the requirements of
Section 4928.17, Revised Code, and the adopti.on of the Stipulation_ The Signatory Parties
argue the Commission has the necessary information it needs to approve corporate
separation under Section 4928.17, Revised Code. Therefore, the Signatory Parties' state,
Comnusszon approval of corporate separation does not violate any regulatory practice or
pri.nciple (Signatory Parties Br. at 70-74).

IEU cla.ims that approving the fiill legal corporate separation through the
Stipulation would prevent any parties of interest in the corporate separation proceeding to
file comments or objections to the plan, as is, permitted by Section 4928.17(B), Revised
Cade. In addition, IEtJ expresses concer:ns that the Commission may inadvertently
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"empower the Cornpanies to fill in the blanks later," if it were to proceed without the
necessary terms and conditions of the sale or transfer (ICU Br. at 66-68).

FES fears that the approval of the corporate separation as described in the
Stipulation would give AEP-Ohio too much discretion in carrying out the corporate
separation. Specifically, FES claixns that the Stipulation would allow the Compardes to.
make the corporate separation contingent on pool termination, and that there are no
remedies available should AEP-Ohio choose not to meet the corporate separation
deacBines set forth in Appendix B to the Stipulation. (FES Br. at 126, citing to Tr. VI at 977-
978). IiES concludes that too many questions remain in the corporate separation process,
and to not fully investigate them would allow AEP-Ohio to structure the transition in its .
own manner (Id. at 126-27). FES witness Banks notes that the manner in which assets are
transferred, such as the valuation and accounting procedures, could ultimately hurt
competitive niarkets and customers if done improperly (FES Ex. 1 at 42).

Section 4928.17, Itevised Code, provides that a utility shall -not sell or transfer any
generating asset it owns or partially owns without Comrnission approval. In considering
approval of a corporate separation, the Commission must determine whether an
application for corporate separation clearly sets forth the objective and purpose of the sale
or transfer and the term,s and conditions relating to the sale or transfer, how the sale or
transfer will effect the proposed standard service offer proposed by the Companies, how
the sale or transfer will affect the public interest, and evaluate the fair market value and
book value of the property to be sold or transferred, pursuant to Rule 4901:1-57-09, O.A.C.

There is no dispute that the purpose and objective of the corporate separation
provision is to provide competitive retail electri:c service through a ful:l.y separated affiliate
of the utility in order to effectuate state policy witbin Sectzon 4928.{}2, Revised Code. Nor
is there any disagreement among either the Signatory Parties or Non-Signatory Parties that
the corporate separation will benefit the publ.^ic interest by contributing to the creation of a
competitive marketplace in Ohio. Further, we understand that the transfer of generation
asset,s wi11. impact the standard service offer through the estabiashed rates being in effect
through the transition period until 2015, when the generation rates will be determined by
the competitive bidding process.

However, as Non-Signatory Parties have correctly asserted, the Corrumission still
needs additional time to determine and understand the tern3s and condifi.o.ns relating to
the sale and/or transfer of the gerseration assets from the electric distribution utility to the
AEP subsidiary. Further, in the Corporate Separation Case, the Companies requested a
waiver of the requirement contained within Rule 4901:1-37-09, O.A.C., which provides that
an applicat%on should provide the fair market value and book value of the assets to be sold
or transferred. In addition, as ILU correctly asserted, Section 4928.17, Revised Code,
requires due process for parties with real and substantial interests in the corporate
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separation plan to provide any comments or objections regarding the coxporate separation

P1an-

Accordingly, the Corrunu.ssion finds that, subject to our approval of the corporate
separation plan, the Companies should divest its competitive generation assets from its
noncompetitive electric distribution utility to its separate competitive retail generation
subsidiary. Further, the Commission directs the Companies to notify PJM that it intends
to enter PJM's auction process for the delivery year 2015-2016, as the Stipulatti.an in.dicates.
In addition, as there is still the need for additional armlys4s of the corporate separation
plan's terms and cprcditions surrounding the sale, the Comrnission will continue to review
the corporate separation plan's remain7stg issues in an expeditious manner in the
Corporate Separation Case. Therefore, with these clarifications, the Com.missi.on finds that
the corporate separation plan proposal within the Stipulation does not violate any
regulatory principle or practice.

13. GridSMART

As part of the Stipulation A:EP-Ohio agrees not to file a separate application to
initiate Phase 2 of the gridSMART project until Phase I has been completed and reviewed.
The Commission modifies paragraph IV.I..h of the Stipulation to enable AEP--fJhio to file
further applications related to its gridSNfAIZT project prior to completion and review of
Phase I of the project. We find that this provision of the Stipulation is unduly restrictive
with respect to the further deployment of successful individual smart grid systems and
technoiogies used in the project and for erssuring effective experimental design i.n testing
consumer acceptance of pricing and program aiternatives. Any expansion of the
gridSMART project wiXt be considered in future Comrnission proceedings in which
Signatory Parties, and other interested stakeholders, may raise their concerxis.

C, Does the Sti ulatior► Taken as a Packa e Benefit R.ate a. ers and the Public
Interest?

The Signatory Parties contend that the Stipulation benefits ratepayers and the
public i:nterest. In support, the Signatory Parties explain that AEP-0hio agreed to drop
seven rider proposals as part of the settlement (Signatory Parties Br. at 134). The Sggnatory
Parties state that the agreement to drop the rider proposals transfers substantial risk from
customers to AEP-Ohio, while providing rate certainty and stability for customers (Id. a
134, ci.tixtg to AEP-Ohio Ex. 8 at 14-15).

In addition, the Signatory Parties point out that the Stipulation promotes state
policy and retail competition by providing a clear path for customers to receive their
electricity from fully competi[ive markets. This, the Signatory Parties claim, achieves a
long term result benefiting both competitive markets and customers. Further, the
Signatory Parties explain that the Stipulation's market transition process facilitates a
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competitive market based SSO significantly faster than is possible under an. MRO. The
Signatory Parties note that the Stipulation moves the SSO process to competitive market in
three and half years, while an. MRO may take over six years (Id. at 133).

The Signatory Parties contend that AF1'-CJhio's agreement to provide $3 million
annually for the PWO ini,tiative and $5 mil.iion ann.ually for the OGF initiative benefits
residential customers and promotes economic development. The Signatory Parties also
note that AEP-Ohio has comm.itteci to provide reliability im.pxoveznents to hospitals by
working with O1-IA. and providing investment com.rn.itm.ents of up to $5 rnilliorz per year
throughout the term of the ESP (Id. at 133, QHA. Ex.1 at 2).

According to the Signatory Parties, the Stipulation's benefits also include A.EI'-
Oluo's carnmitment to fleet transformation and fuel diversification, including an endeavor
to enter into long -tenst shale gas contracts for AEP-Qhgo generatian plants. The Signatory
Parties maintain that this will contribute to irtvestment and employment growth in Uhia.
The Signatory Parties also note the benefits associated with AE.P-Ohio's devetopment and
commi:tment to customer-sited resources in exchange for incentive payments not only
benefits AEk'-Jhio's energy mandates, but also benefits customers (Id.135).

Staff also provides that the Stipulation taken as a package benefits the public
interest and ratepayers. In support of its conclusion, Staff points to the CBP process
leading to a fully competitive SSO rate. Staff explains that the transition to full market
pricing is not only materially quicker than would otherwise be possible, but also provides
for stable and transparent pricing throughout the transit.ioxt. Staff also asserts that A.F,P-
Ohio's agreement to utilize a long term debt interest rate instead of a weighted average
cost of capital will result in a substantialiy reduced carrying cost on the unamortized
balance of deferred fuel cost. Further, Staff agrees that the fuel diversification utilizing
shale gas, AEP-Ohio's development of al.ternate capacity resources, and coxnmitnnent to
work with OHA, PWO, and OGF are benefits resulting from the Stipulation. In addition,
Staff finds that the fact that the Stipulation enhances the distribution system, provides rate
stability, promotes economic development with commitments to low incoxne residential
customers, and promotes ez-iergy efficicncy in one grouping is extremely advantageous,
enhancing stability in the state despite the future market being unknowwn. (Staff Br, at 6-8).

Constellation states that the transition to a competitive market w°rll create a better
means for setting the rates for SSO customers, and gives customers options in choosing
their electric supply, whi,ch may include the opportunity to choose options that may be
less costly that AEP-ahAo (Constellation Br. at 7). Further, Constellation expects the
transition to competitive market to erlcoex:rage investment in Ohio by retail and wholesale
proViders. ConsteHation notes that the Stipulation rejects AEP-Ohio's automatic recovery
for new generation tmder the GRR, and now requires the Companies to show a need for
new generation. (.fd. at 12)RESA and Exelon also note that the transition to a competitive
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market is beneficial fo.r ratepayers and the public interest (R_ESA Br. at 9-13, Exelon Br. at
79).

OCC/APJN provide that -while the Signatory Pazties have quantified various parts
of the Stipulation to indicate public benefits, its capacity set-aside plan would actually
deter customers. In support of its assertion, OCC/APJN explain that the set-aside for 2012
has been surpassed, thus any new shopping would be priced at the hagher capacity charge
provided for in the Stipulation, making customers in a race to claim lower priced capacity
{C7CC/APjN at 30-31). OCC/APJN also respond to the Signatory Parties benefit of
dropping seven rider proposals is illusory, as there was no guarantee that any of: the riders
wotald have ultimately been approved by the Commission, thus there is no real benefit
from dropping them (QCC/APjN Reply Br. at 11).

IEIJ claims that the Stipulation does not advance the pubiic interest or benefit
consumers. IEU asserts that custa:aaers and CRES suppliers currently have access to
capaci.typriced at RPM, thus the Stipu.lation's set capacity price takes away benefits that
currently exist (IEU Br, at 27-28, ci.ting IEU Ex. 9A at 44-49). Further, IEU opines that the
benefits of the CBP may never fully occur, as the Stipulation does not require the
Companies' next ESP application to include a CBP, and no certainty the Stipulation will
result in a fu1l transition to a competitive market (Id. at 29). T-EU also notes that it is
speculative to consider a potential shale gas generating facffity as a benefit (IEU- Reply Br.
at 17).

FES states that the h°ansition to a competitive market is not beneficial to the public
interest because it delays competition at least three and a half years (FEFES Br. at 93-94)_ FES
asserts that the proposed capacity caps contained withinn, the Stipulation would t harm
mstom.ers, as it would not allow for CRES providers to provide customers with
opportunities to shop at prices lower than the Campanies SSO (Id. at 95-100). FES
disagrees that the Stipulation promotes economic development, and states it would
actually harm, customers by destroying jobs in OhuQ (Id. at 123 citing to FES Ex. 2 at 61-62).
In addition, FES claims the proposed benefits associated with. PWO and OGF aro
contingent on the Companies achieving a ten percent return on equity, and thus un:certain
and not a benefit (FES Reply Br. at 28).

The Commission finds that, the Stipulation, as modified, advances the public
interest and will benefit ratepayers. The transition to competitive rru-trkets in just three and
a half years, as opposed to over five years, is beneficial to ratepayers because customers
w%l.j: be able to shop for electric suppliers that may have lower rates than AEP-Ohio.
Further, while the +Coaxxrnission notes that market is subject to fluctuations and may be at
times unpredictable, the rate design, as modified by the Co-rnmission in previous sections,
enable for a smooth trartsitian to the market by providing not orrly reasonable and
transparent rates, but also by allowing for rate certainty and stability such that customers
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know what to expect. Also, the Commission notes that th.i.s Stipulation's removal of
shopping barriers will not only allow CRES providers to benefit by easier access to
customers, but customers potentially benefit frram rates lower than the standard service
offer.

'tWhiie, as we stated earlier in this opinican and order, we understand that FES wants
this transition to competitive markets to occur as soon as possible, we firmly believe that
transition plan as set forth by the Stipulation and modified by this opinion and order, will
achieve the end results in a rnuch faster manner than was ofiherwise possible through an
MRO. To the contrary, were we to adopt FES's suggestion to reject this Stipulation in its
entirety, the transition to. be market would inevitably be longer than the tinte frame the
Stipulation sets forth.

Further, we believe the Stipulation, as modified, will aiso enhance Ohio's economy
and promote economic development opportunities in AEP-Ohio's service region. As
discussed above, rate stability and certainty, which is achieved through mechanisms such
as the LFP and MTR, will allow for AEP-Ohio's industrial and commercial customers who
have been hardest hit by the economic downturn to receive incentives and discounts on
their peak loads, and wil.l. ensure that when the transition to market is complete, these
customers will be less likely to face rate shock. Further, if there is an established need for
additional generation in the future, the GRR provides a mechanism to enable the
Commission to aRow for the construction of generati4n facilities, whilc commxtting to the
diversity of state supply, as is consistent with Section 4928.02, Revised Code. In addition,
AEP-C)hia:o's agreement to provide annual contribution of $3 million and $5 Milion to
PWO and OGF, respectively, are beneficial to low income, residential customers, and will
aid in economic development by enhancing economic stability for the Ccimpanies
industrial customers. Further, to ensure these provisions are not speculative, we find it
'necessary to modify the StipulatiarE and remove the contingency on the Companies
achieving a ten percent return on equity. We find this modification furthers the public
interest.

In addition, we note that OCC/APJN's concerns relating to shopping capacity caps
were appropriately addressed in the Commission's modification to the capacity case,
whi.ch addressed these public interest concerns by modifying the Stipulat;,on to include
governmental aggregation ballots that passed this November. Moreover, the Stipulation
provides the Conumission with flexibility to order recovery under the GRR or PNIR ordy if
the Commission determines that su.ch recovery is necessar3r. The testimony in the record
also indicates the Stipulation promotes energy effieiency programs and renewable energy
resource development. We note that while the Stipulation does not state whether AEP-
Ohio's xnext application will inclutde a CBP, the Comn-d,,ssion expects a CBP provision will
be induded in AEP-Ohio's next applicati.on.
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In addition, the modifications the Commission has made to the Stipulation further
benefit the ratepayers and public interest. First, the automatic base generation rate
increases have been lowered to half of what the Stipulation originally proposed. This wi1T
benefit ratepayers by having less significantly lower rate inzzeases, while still allowing for
a smooth transition to competifive market pricing in 2015. Further, the modification of the
capacity plan allows for all of the communities and municipalities that recently passed
goverranental aggregation initiatives this November to take advantage of CRES suppliers`
offers that may be lower than what AEP-Ohio is offering to its customers. The
Comzni.ssion's modification to the Stipulation w-hich extends the credit offered to AEP-
Ohio's GS-2 customers to $1011VIWh for the first 2,000,000 MWh of usage per calendar year
will ensu.re GS-2 customers are not closed out of the incentive, and wilt provide the
opportunity for new customers in AEP-Ohio's territory to take advantage of the incentive.
Further, any unu.sed megawatt hours will be rolled over to the next calendar year.

, Finally, in our modifications to the corporate separation pi.an for the Companies, we
believe that a balance was struck as the Conma..4sion allows for the process to move
forward to ensure no delay in AEP-Ohio's corporate transition, while ensuring there is
opportunity for interested parties to provide comments and suggestions to assure the
carporate separatzon plan's details are arnplemented in a manner that will be in the public
and ratepayers best interests. Accordingly, we find that the Stipulation, as modified,
benefits the public interest.

V. CONCLUSION

As a result of the Com.mission`s adoption of the Stipulation filed in these matters,
the stay of the inter-related cases addressed in the Stipulation shall be continued until the
Commission sspecib.cally orders otherwise or there is a final non-appealable order in the
case on the Stipulaticm.

Furthermore, the Commission finds that the Companies should file revised final
tariffs consistent with this order by December 23, 2011. In light of the short tirneframe
remaining before these tariffs by necessity must go into effect, the Commission finds that
the revised final tariffs shall be approved effective January 1, 2022, subjeef to final review
by the Conuxdssion.

VI. FINDINGS OF FACT AND CC7NCLLJSIONS OF LAW:

(1) CSP and OP are public utilities as defined in. Section 4905.02,
Revised Code, a-nd, as such, the companies . are subject to the
jwcisdiction of this Commission.
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(2) On January 27, 2011, CSP and OP fi3.ed applications for an SSO
zn accordance with Section 4928.141, Revised Code.

-66-

(3) On March 8, 2011, a technical conference was held regarding
AEP-Ohio`s applications.

(4) Pursuant to published notice, public hearings were held in
Canton, Lima, Marietta, and Coiumbus, in which a total of 61
witnesses offered testimony.

(5) On July 6, 2011 and August 9, 2011, prehearing conferences
were held in these matters.

(6) The following parties filed for and were granted intervention in
A.EP-Ohio's ESP 2 proceeding: IEU, Duke Retail, OEG, OHA,
OCC, OPAE, Kroger, FES, Pa.uldmg, APJN, OMA-EG, AEP
Retail, DWEA, P3, Constellation, Compete, NRDC, Sierra Club,
Hill3.ard, RESA, Exelon, Grove City, AICUO, Wal: Mart,
I?oniinion Retail, ELPC, OEC, Ormet, and Enernoc.

(7) On September 7, 2011, a Stipulation was fi.led in these cases.
fihe Stipulation. was signed by AEP-Ohio, Staff, OEG,
Corstellab-on, OHA, ONfAEG, Kroger, f-izlliard, Grove City,
AICUO, Exelon, Duke Retazl., AEP Retail, Wal-Mart, RESA,
Paulding, OEC, ELPC, Fmemoc, NRDC, and P3.

(8) On September 19, 2011, the Companies held a pubIic
presentation before the Cozxsmission on the proposed
Stipulation and Recommendation.

(9) The evidentiary hearing on the Stipulation commenced on
October 4, 2011, ancd concluded on October 27,2011.

(1(}) Briefs and reply briefs were fi.3.ed on November 10, 2011, and
November 18, 2011, respectively.

(11) The Stipulation presents art ESP pursuant to Section 4928.143,
Revised Code, which authorizes the electric utilities to file an
ESP as their SSO.

(12) The C'onunzssion finds that the Stipulation, as modified, meets
the three criteria for adoption of Stipulations, is reasonable, and
should be adopted.
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(13) The proposed ESP, as modified by this opinion and order,
including its pricing and all other terms and conditions is niore
favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised
Code.

-67-

VII. ORDER:

It is, therefore,

ORDERED, That the Stipulation, as modified by the Commission, be adopted and
approved. It is, further,

f3:tZDEI2ED, That DWEA's req:uest to withdraw from AEP-Ohio's ESP 2 and OP.A.E's
request to withdraw from the consolidated 5fiipu.l.ation proceedings are granted. It is,
further,

ORDRED, That IEU's motion to cllsmass the Stzpul.atzon is denied. It is, further,

ORDERED, That the Stipulation is adanatted into the record evidence. It is, further,

ORDERED, That IGS`s interiacutory appeal for intervention is denied. It is,
further,

ORDERED, That FES's and AEP--Ohio's motion for a protective order is granted for
18 months from the date of this Urder. It is, further,

ORDERED, That OCC/APJN's request to review the procedural xuiings is denied.
It is, further,

I ORDERED, That FES's request to strike a portion of Sta£f''s brief is granted. It is,
further,

ORDERED, That the Companies shall file revised final tariffs consistent with this
order by December 23, 2011, and that the revised final tariffs sh,all be approved to be
effective January 1, 2012, subject to final review by the Conimission. The new tariffs shall
be effective for biJ.ls rendered on or after the effective date. It i:s, further,
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ORDERED, That the Companzes file in final form four complete copies of tariffs
consistent with fihis C3pinion and Order. One copy shall be filed with this case docket, one
shall be filed with each company's TRF docket, and the remaining two copies sha.il be
designated for distri.bution to the Rates and Tariffs Division of the Conuni.ssion's Utilities
Departmen.t. The Companies shall also update their respective tariffs previously filed
eleet;ronicatly with the Corxunissi:on's Docketing Division. It is, further,

ORDERED, That the Companies shalt notify their customers of the changes to the
tariff via bi11. message or biIl. insert with.in 30 days of the effective date. A copy of this
notice shall be stabrrutted to the Commisslon's Service Monitoring anc3. Enforcem.enfi
Department at least 10 days prior to its distribution to customers. It is, further,

CIRDERM, That a copy of this opinion and order be served on all parties of record.

THE PLTf3LTC UTTLITT-ES COIV[MISSION OF OHIQ

GNS/JJT/vrm

Entered in the Journal

DEC- 14 2411

MC.- C^--,^-^
BettyMcCauley
Secretary
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