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BEFORE

THE PUBLIC UTILITIES COMMlSSlQN OF OHIO

in the Matter of the Commission Review of }

the Capacity Charges of Ohio Power Company ^ Case No. 10-2929-EL'UNG
and Columbus Southern Pc^v^4^er Compatzy. ^

lNDUSTRBAL ENERGY USERS-OHIO'S

APPLICATION FoR REHEARING OF THE OCTOBER 17, 2012

ENTRY ON REHEARING

Pursuant to Section 4903.10, Revised Code, and Rule 4901-1-35, Ohio

Adt-ninis€rative Code ("Oe 4.C.J;) Industrial Energy Users-Ohio ("!EU-Ohia") respectfully

submits this Application for Rehearing of the Entry on Rehearil-ig (`Entry on Rehearing»)

issued by the Public Utilities Commission of Ohia ("Cornm;ssiort';) oti October 17, 2012,

which granied rehearing and then asserted an additiotial jurisdictional basis, Section

4905_26, Revised Code, to support the Commission's July 2, 2012 Opinion and Order

("Capacity C3rder'') in this proceedina_' -"he Entry on Rehearing is unlawful and

unreasorab;e in the following respects:.

The Entry on Rehearing is unIawful and unreasonable because the
Commission cannot lawfully or reasonably rely upon Section
4905,26, Revised Code, to invent and apply a cost-based
ratemaking methodology and uniquely and substantially iricreas^
AE-P-0hio's compensation for genera-bon-t'etated capacity service.

}This Application for Rehearing is focused on the Commission's newly asserted claim that Section
4905.26, Revisnd Code, prcavides authority to invent and apply a cost-based raternak[ng methodology to
uniquely increase the compensation of Ohio Power Company ("AEP-Ohio°} for generation-related
capacity service supplied to a competitive retail electric service ("CRES") provider under Section 49105.26,
Revised Code. Notti;ng herein alters IEU-Gi'tii;r's prev;ous ci.airns that the Cotntnission's actions in this
proceeding are unlawful and unreasonable.

{^:i8981:5 ;
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2. The Entry on Rehearing is unla}nful afid uitreaso^^^le because any
supervisory and regulatory authority that the Commission may
possess under Sections 4905:04, 4905.05, 4905.06, acid 4905.26_
Revised Code, extends to an electric ll'ght cornpany only when it is
"engaged in the business of supplying oiectricifiy for lighfi, heat, or
power purposes to cotisumers within this state, z and does not
extend to the supervision or regulation of who3esale transactions
such as the who.esalo transactions betwoeii AEP-Ohio and CRES
providers.

As discussed in the mernoranefut-ii in suppor'L attached hereto, [EL!-Ohio

respectfully requests that the Commission grant this Application for Rehearing.

.Respectfu(^^ submitted,

Is/ Matthow R_ Pritchard
Samuel C. Randazzo
; rank P. Darr
loseph E. Oliker

Matt[iow R. Pritchard
MCNE^S WALLACE & NURICK LLC
21 East State Street, 17TH Floor
Cot'umbus, OH 43215
Te[ephone: (614) 469-8000
Teleeopier: (614) 469-4653
sam@mwnemli.com
fdarr@bmwncmh.com
joliker Qmwrtcmh.com
mpritchard@rrawncrrh:com

Attorneys for Industrial Energy Users-Ohio

2 Sectcn 4905.D3(C) , Revised Code.
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BEFORE

THE PUBLIC UTILITtES COMMfSS1ON OF OHIO

trt the Mafter of the Commission Review of

the Capacity Charges of Ohio Power Company Case No. 10-2929-Ei_-UNC
and Columbus Southern Power Company. ^

MEMQi~tANDUM IN SUPPORT

1. BACKGROUND

On October 17, 2012, the Commission issued an Entry on Rehearing aiid

generally denied the various Applications for Rehearing fiied in this proceedi€ig from:

(1 ) its December 8, 2010 Entry; (2) its March 7, 2012 Entr^; (3) its May 30, 2012 Entry;

and (4) the Caoaci#y Order. The Entry on Rehearing, however, granted rehearing and

then asserted that an additional junsciictiol4ai basis, Section 4905.26, Revised Code,

supports the cost-based ratemaking methodoIegy whici-I the Conirrission invented atid

applied in this proceeding to uniquely increase It-he compensation AEP-Ohio receives for

generation-related capacity service .3 As discussed below, the Entry on Rehearing is

unlawful and unreasonable because the Commission cannot regt^ieLe a retail electric

service deemed cortipetitive or awho1esaie service under Chapter 4905, Revised Code,

generally, or under Sec-tion 4905.26, Revised Code, in particular.

If. ARGUMENT

The Entry on Rehearing is unlawful and unreasonable becaiise the
Commission cannot lawfully or reaso- nably rely upon Section
4905.263 Revised Code, to invent and apply a cost-based r^^emaking
methodology and uniquely and substantially increase AEP-Ohio's
csxznpertsation for generafton-related capacity service.

En-try cpn Rehearing at 9, 28-29, 54.

fC3M'# :5 } 3
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As (EU-Oh;o's initial i3riof4 and August 1, 2012 Application itor Rehearing5

demonstrate (among other pleadings before the Commission), Oiiio law prohibits the

Commission firom regulating or supervising a competitive retail electric serv€co under

Chapter 4905, Revised Godo." Additionally, the Ohio Supreme Court has held that the

Comtrissiori cannot, in any event, use its general supervisory powers to bypass the

statutory raternaking Formu[as the General Assembly has enacted.

The Er?t-,y on Rehearing, however, continued the unlawful assertion of authority

under Sections 4905.04, 4905.05, and 4905;06, Revised Code, and without prompti:ig

from any party asserted that the investigation initiated by the Commission was also

authorized under Section 4905.26, Revised Code. The Entry on Rehearing's belated

and strained resort to Sectior! 4905.26, Revised Code, do^es not make the

Commission's Capacity Order ^awlul or reasonable; Section 4905.26, Revised Code,

does not delegate authority to the Commission to invent and apply a cost-based

ratemakina methodology for generatiori-related capacity service supplied to CRES

providers for the purpose of substantially increasing AEP-Ohio's comperisatiori for

goneratian-re=ated capacity service.

The Commission is a creature of statute and may exercise only tha't authority

granted to the 'o.rnrmission by stattite.7 The defitiitiotis in Section 4928.01, Revised

4 IEU-Ohio's Post-Hearing Brief at 26-33, 40-41 (May 23, 2011 2}.

5 [EU-Ohio's Applica'jon for Rehearing of the July 2, 2012 Opinion and Order and Memorandum in
Support at 22-25 (Aug. 1; 2012).

6 Section 4926.05(A){1), Revised Codea see, e.g., lr?dus. Energy Users-Ohio v f'-ub. Ufil. Comrrr., 117
Ohio St3d 486, 2008-Uhio-990 at T 20_

7 Lucas Courrly Cornmissiorers tr Pub. tlt;,. Corrtm., 80 Ohio St.3d 344, 347 (1997) ('The comrrrnissiort
may exercise oniy that jurisdiction conferred by statuts."}:

{e3&3s1:5 1 4
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Code;3 in combitia'`i^^i with the declaration in Section 4928.03, Revised Cede, make it

c_ear that the Commission may nai; iawfuily supervise or regulate any service involved in

supplying or arranging for the supply of electricity to ultimate consumers in Ohio, from

the point of generatic^^i to the poini•:: of consrrn:ption, once such service is declared

competitive except in certain statutorily defined circumstances.9 From these defirlitions,

this caticlusiort holds regardless of whether the service is called wholesale or retaii_

The definition of "retail electric service" includes "any seroice" from the point of

generation to the point of consumption. 'L'

Section 4928:05(A)(1 ), Revised Code, makes it cleat: that the removal of the

Commission's supervisory and regulatory powers exteiicis to the servfce component or

a "Retail electric service' means any service involved in supplying or arranging for the supply of elecfr^city
to ul}irriate consumers in this stai:e, from the point of ge=era#icn #c the poitaf of cLnsurnpticsn: For the
purpases of this chapter, reta"ti elecftic service includes one or more of the fcl;o.ving 'service cc-rtprnents`e
generation service, aggregation service, power marketing service, power brcizerage ser`tice, transmis sion
senlice, distribution service, ancillary service, rnetering service, and billing and collection sersrice,:'
Section 4928:01 (A)(27), Revised Code.

"Competitive retail eiecfric service' means a component of relaii electric service that is competitive as
provided under division (B) of this secfian.° Sectian 4928.01 (A)(4), Revised Code.

9 Section 4828_05(A)(1), Revised Code, prcviefes:

On and after the sUirting date of competitive retail elecffic service, a competitive retaff
electric service supplied by an electric utility or eiectrtc services company shall not be
subject to supervision and regulation by a rnunicipal corporation under Chapter 743: of
tiye Revised Code or by the pui:aiic ublities crammissicn under Chapters 4901. to 4909.,
4533., 4935.; and 4963. of the Revised Gssde, excepi sections 4905.10 and 4905.33,
division (8} of section 4905.33, and sections 4905.35 and 4933_81 to 4933,90 ; except
sections 4905.06, 4935 _03, 4963.40, and 49-63.41 of the Revised Code only to the extent
related to service reliabiifiy and pub;;c sarety; anci except as otherwise provided in this
chapfer. The commission's authority to enforce those excepted provisions with respect to
acampetit€ve re#ail electric service shall be such au{i,sority as is provided for their
enforcetnerxt under Chapters 4901. to 4909., 4933., 4935., and 4963, of the Revised
Code and this chapter. Nothing in tiliis division shall be construed fo limit the
conirrission's authority under sections 4928.141 ti.t 4928.144 af the Revised C€scle. On
and after the starting date of compefitive retail eiectric service, a competitive retail e(e-etric
service suppiieci by an electric cooperative shall not be subject to supervision and
regulation by the commission under Chapters 4901. to 4909_, 4931, 4935., and 4983. of
the Revised Code, except as otherwise expressly prov:ded in sectfons 4928.01 to
4923.1£3 and 4925.16 of the Revised Code.

"Sec{i<an 4928.01 (A){27), Revised Code (emphasis added}_

{C3898'€ ^ } - 5
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function (generation, transmiss;ort, d-tstrsbut[on) if the service component is declared

competitive. As provided in Section 4928.03, Revised Code, the General Assembly has

elec.'ared that ge€ieratton service is a competitive seruEce:

Beginning on tfie starting date of competitive retail electric service,
retafl electric e^eneratic^n, agc^regati€^n, power mar€ceting, and power
brokerage ser^tices supplied to consurner-s within the certified territory of
an electric utility are competitive retail electric servicesil that the
eonsurners may obtain subject to this chapter from any supplier or
suppliers.

By operation of Section 4928_05, Revised Code, then, competitive retail ^leekric

service (^^^h'ich by definition includes any generation service from the point of generat'lon

to the point of consumption) is not subject to the Coi^i-nission's regulation or supervision

except as may be specifically allowed in Sections 4928_141 to 4928.1 44, Revised Code

[whfich reiate exclusively to 4the establishment of a standard service offer ("SSO") for

retail electric customers]. The record in this proceeding ^^akes it clear that capacity

service iis a generation service; and the so-called cost of this service is tied directly,

albeit i:legally, to AEP-Ohio's generatinci plants.12 Section 4928.M(A)(1), Revised

^ode, also specifically precludes the Commission from regulating or supervisitig such a

service under Chapter 4909, Revised Code.

Additionally, ttie Ohio Supreme Court has held that the Comtnission cannot use

its general supervisory powers in ccntraver=fion of the specific ratemaking processes

that tfie General Asset-nb1y lzas developed and which are contained elsewliere in Title

49 of the Revised Code. In reviewing whether the seemingly broad grant of authori#y

^' The ciefinition of "retail e:ectric serviue" (in combination with the i;alance of Chapter 4928} also makes it
clear that a service component or furr-tion is eifher corniaeti=ive or ngr-cflmpeiitive. Because non-
mmpetitive service companerats are defined to be everything except competifir+re service components or
functions, a service component must either be competitivs or non-ccmpetitiue.

32 IEU-Ohio's Reply Brief at 5 (May 30, 2012).

{G38981.5 } 6
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contained in Section 4901 _02, Revised Code, provided the Commission with

independent authority to establish rates outside the Commission's tradit4aiial ratemaking

process, the Court i-teld:

jt,he Compreherisive rat^rnaking forniula provided by the General
Assembly is meant ;o protect andbadance the interests of the public
u{il€ties and their ratepayers alike. Dayton Pr^tver & Light Co. v. Pub. Util_
Corrm., supra, 4 Ohio St.3d 91, 4 OBR 341, 447 ME-2d 733. We carinoz
conclude that it was the Gerferal Assembly's intent under the above
enabiing statute, R_C_ 4901.02(A), to permit ^^^e PUCO to disregard that
very formula in instances in which it simply did not agree with the result.
Cf. Consurners' ^ounsel, supra, 67 Ohio St_2d at 165, 21 0_0.3d at 104;
423 N.E2d at 828 ("the General Assembly undoubtedly did not intetid to
bi-tifd into its recently revised [19761 ra#ema king formula a means by which
the PUCO may effortlessly abrogate that very formuia"^ 1*3

Although in this instance the Commission suggests it has authority under SeCtfons

4905.04, 49G5.05, and 4909.06, Revised Gade, and no.a^ Section 4905.26, Revised

Code, instead of the Sectier^ analyzed by the Court above, the same legal principles

apply. The General Assembly has es"tabtished specific statutory requirements that the

Commission must follow to authorize rates and charges for competitive reLaii electric

services. Based on the Ccurfss decision in the Columbus Southern Power Co r^pa^y"

case quoted above, the Coniniission does not have the ^^thfor[ty to bypass these

specific requirements

Additionally, Section 4905.26, Revised Code, by its terms is a procedural statute

that does not delegate substantive authority to the Commission to increase au€iiity's

compensation for a competitive or nort-competitive service. It provides a process by

which awmplainant may seek a^earir:g or the Commission may initiate a 11-fearing to

determine whether a rate is unjust, urireasonabie, unjustly discriminatory, unjustly

'' Columbus S. Power Co. v. Pub. C1titL Comm., 67 Ohio St.3d at 540 (emphasis in original)_

'4 Id.
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preferential, or in viaiatiot^ of ^aw: ii the Commission cfeterniities thatt there are

reasonable groLfnds for hearing, the Commission shall fix a time for hearing and serve

notice of the hearing. The Commission theiz shall wBnciuct an evidentiary hearincg-

Tiie Commission's aufhorify under Section 4905.26, Revised Code, to itivestigate

rates that may be "unjust, uiareasonable, unjustly discriminatory, unjustly preferential, or

in vioia;ioti of law," ha4vever, does not providg the Commission with the authority to

invent and apply a rafemaieing methodology to increase AEP-O€^rin's conipensation for

generatiot-i-related capacity ser^rice. The determination as to whether a pat-ticuiar price

or rate is unjust and unreasonable can be made only by reference to other provisions of

Title 49, Revised Code, that describe the subject matter the Commission may address,

the manner in which that subject matter rnay be addressed, a€id the criteria the

Commission muisi< appiy to resolve the;t.tstness and reasanairletiess issues.

The Court addressed this issue in Ohio Utilities Carrxpany v- Publrc Utilities

Ccarnrnission of Ohiv"' atici upheld the Commission's determination tha* the Ohio Utilities

Company's existing rates were .:unjustF ur;reasoiiab(e, unjustly discriminatory, unjustly

preferential, or in vioia'tion of ^^ve when i-neasured against the statutory ratemaking

formula contained in Section 4909. 16, Revised Code. Despite t'ile Commission's

reliance on the Ohio i-Itilifies Case in the Entry on Rei iearing, the Court in iliat case did

not find that Section 4905.26, Revised Code, provided t(ie Commissi^^i anv

iiiciependent raiemaking au'thority. Rather, in that case; the Court held that the

Commission could establish new rates in a nompiaint case c.ontex-1, by joining its

authority to investigate the reasonableness of existing rates under Section 4905.26,

" 58 Ohio St2d 1 53 (11979) (hereinafter 'Ohio GItrlities Case).

{G38989;5 }
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Revised Code, with its ratemai:ing authority under Section 4905.15, Revised Code: In

the Ohio Utilities Case, a complaint was initiated against the Ohio tltilities Cornpany

alleging that i=s existing rates (which were based upon the oilci statutory ratemaking

forniula referred to as reprociuctioti cost" inetiv) were unjust and unreasonable when

measured against tiie new si<atut^ty ratemaking formula (commonly referred to as rate-

t;ased, rate-of-returni_16 ^he Court upheld the Commission's investigation under

Section 4905_26, Revised Code, and held that when its investigatory pa4vers were

coupled with substantive ratemaking authority ^^e Commission could reduce aLt-lity's

rates that it found to be unjust and unreasonabie.17

Strn=iar:y, in Ltivas County Commissioners v_ Public Ui;lit^es Commission of

01-V6,13 the Court upheld the Commission's determination that Section 4905.26, Revised

Code, did not prot,fide the Commission wit'i independent authority to order a refund oi

previous rates that the complainant argued were unjust and unreasonable. instead, the

Court looked elses ,,vhere in Title 49, Revised Code, to see if another grant of statutory

authority could be coupled with the Commission's investigatory powers ander Section

4905.26, Revised Code, to uphold the t..ommission-ordered refiund.19 Finding no grant

oiauthoriiy to order the refund, the Court affirmed the Commission's dismissal of the

^^t-npiaitit.

Comm:ssion decisiotis have also recognized that Section 4905.26, Revised

Code, is only procedural in nature and hold that adetermination of whether a complaint

ld. at 1-57-159_

17 Id.

18 80 Ohio St.3d 34-d (1997).

19 See id. at 347-348.
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under that Section sei: ;out grounds for relief is determined by reference to the

substantive ^^^ovisioi-;s of the law which thQ Commission must follow when engaged in

raterrak.ing.

rFor exam, pie, in a cornplaini case brought by the Office of the Ohio Consurriers'

^^unsei ("OCC") against West Ohio Cas Company (_:=Alest Ohio"), OCC alleged that

West Ohio's approved rates were excessive and therefore unjust and unreasonable

becal.a.^e West Ohio was earning a return on equity well in excess of the level authorized

to set the company's rates,4° West Ohio inoued to dismiss on the ground that OC^ had

failed to allege grounds on which relief could be grantett.21 The Commission dismissed

the t:anipfaint, hoiding: 'the conipIaint must, at minimum, contain allegations t^at', if true,

would support a finding that the rates exceed those which would be determined under

[the statutory rate setting forrnuia set out in Section 4909.15, Revised Code]"rz

The precedent established by cases dealing with t#ie nature and scope of the

Commission's authority under Section 4905.26, Revised Code, is consistent with the

("'.0urt's holding 'diat the Commission may not invent penalties under the emergency

statute, Ssction 4909.16, Revised Code. Like Section 4905.26, Revised Code, the

emergency statute provides the Commission witii authority to aiter or amend rates when

it determines that an emergency exists. The range of relief the Comniissinn may order

under that Section, however, is controlled by the substantive requirements that the

Commission must follovi to measure the amount of rate rel^ef, that it i-tiay lawfully

20 In the Matter of the Ccstrp#aim of the Office of Co.nsumers' Caunse1.. State of Ohio, on Behalf of the
l^esid-erfial Cusfnrrrers of West Ohio Gas Gomparry v. West Ohio Gas Comp^ny, Case No_ 8II-1743-GR-
CSS, Entry at I (,3an. 31, 1988) (hereinafter "VVest Ohio Case).

21 Id.ai3.

?2 td. at 11.

{C38981 3 } i(1

000000274



entertain and grant. And, liike Section 4905.26, Revised Code, Section 4909,16,

Revised Code, does not permit tiie Commission to supervise or re-.gciiate, in areas where

it has not been given jurisdiction.

In Ohio Manufacfcrrers' Associa^ion v_ Public Utilities Commission of Uhiv;'3 the

Commission asserted authority under the ei-nergency statute (Section 4909.16, Revised

Code) to authorize apubi;c utility to levy penalties against a consumer for natural gas

consumption in excess of stated limitations. The 'Couft reversed the Commission's

order. Because Section 4905.04, Revised Code, limited the Commission's jurisdiction

to the regulation of public utilities and railroads, the Cou.fi held, t=[al€th4Ugh tne foregoing

regulatory powrers are broad, the General Assembly has granted no suc?i 1)ower to the

commission"24 to enforce such penalties. FUriherrnQre, the Commission could not justify

its 2^ssertior^ of authQrity based o^ a federal order permitting the federally reguiat^^

pipeline Providing natural gas ta penalize the public utility if the public uti?itl's

consumers used more gas than the amvuni aifr^cateci. As tt^e Cc^LIrt ^oncluc^ed, the

Commission possessed no power or aut^ority except that conferred and vested in it by

statute, and no statute authorized the Comniissfon to delegate to a public utilit^r th-

povver 'Lo perialize, a wonsumer_25

-inaiiy, the Commission itself has ru=ed that compiaint cases initiated under1 F

Section 4905.26, Revised Code, are i1ot tiie primary method for ttje Commission to

niodify or approve rates. Historically the Commission has only autfiorized rates

pursuant to Section 4905.26a Revised Code; in very L`limited circumstatices" and ilas

23 46 Ohia St.Ld L'! 4 (1976) (hereinafter "QkFA Case).

24 Id. at 217.
25
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only done so in aLcordanCe with graiits of authority foueict elsewhere in Title 49, Revised

Code, e.g., Chapter 4909, Revised Cc-de_26 For instance, in an Opinion and Order

issued earlier this year in Suburban Natural Gas Corrapa3iy's self-rotnplaint case, the

Commission stated that such "ii.rnited circumstances" exist:

only when the impact of tiie rate change lias been directed to Darticuiar
customer classes, has occurred during a rate proceeding, ttas been
temporary in duration, or occurred in the context of an emergency rate
proceeding, pursuant to Section 4909.16, Revised Code. Furtiier, the
Commission has, in pr;or cases, found that, if the proposed charges are
riot a general, across-the-board, rate increase, which would affect ali of
the companu`s customers and, if the self-campiaint mechanism wi:i protect
the company's customers' interests, it is appropriate to consider the
reasonableness of charges propased by the util€ty_ See, In the Matter of
th-- Self-Ccrnplaint of Akron Ti-iermal Limited Partnership Case No_ 04-
'i 29f3-NT-S^.F, Fir^ctir^g and Order (November 3, 2{^^^) where the
Commission approved alfuei c-ost surcharge rider, subject to refund, and
only pending the determinatian of a base rate case of the Cornpany; In the
Matt'er of the Self-Comp,ainf oi' Paramount Natural Gas Company
Concerrting its Existing Tariff Provisions Regarding Charges for Installirrg
aPc?sitive Shut Off Drip, Case No. 98-1 590-GA-SLF, Finding and flrc3er
kianuai-y 14,1999}, where the Commission approved a charge applicable
solely to those custcmers requiring installation of a positive shut-off drip
device; In the Allatter of fi-ie Self-Complaint of Columbia Gas of Ohio, Inc.
Goncerning Ceil-ain of its Existing 1 ariff PfNavisiorrs, Case No. 93-1569-
GA-SLF, Eritry (December 7,1995), where the Commission approved the
transfer^anc^ exchange of certain taci^ities between Suburban and
^o-lumbia, but without any cost to customers; and In the Matter of the
Application of Ohio Gas Company to Establish a Chat-ge for Bad Checks
and a Charge Y`br Reconnection of Service After Regutar Business Hours,
^,ase No. 87-2068-GA-SLF, ^.ntry (,larTuanj I0 1989), wIiere the
Comtnission approved a$'l0.J0 charge to be applied to customers who
issLie checks or other ir£strurnents backed by insufficient funds.2-1

Thus, contrary to the Commission's assertions in the Entry on Rehearing, the

Cammiss;on has found that Section 4905_26, Revised Code does not "providefl the

cs #n the Matter of the Self-Complaint of Suburban Natural Gas Company Concerning its Existing Tariff
Provisions, Case No. 11-5846-Gfi-SLF, Up;nion and Order af 6(Aug. 15; 20'#2). See also Ohio Utl-llilies
Cass. 58 Ohio St.2d at 157-159.:

27 In the Matter of the SeLf-Gonrplaint of Suburban Natural Gas Company C^ncerning its Existing Taiiff
Pi-ovis^ons= Case No. 11-5846-CA-SLF; Opinion and Order at 6 (Aug. 15, 2012)_

{C3z,q8'1 _5} 12

000000276



Commission with corisiderab[e authority io initiate proceedings to investigate tiie

reasonableness of any rate or charge reiiderect or proposed to be i-endered by a public

Utiliiy.';23 Instead, the Commission has held that "limited circumstar:ees" exist that aIiow

the Commission to altet rates based on Secton 4905.26, Revised Code, and evp-ti then,

the Commission's authority to do sa was tied back to the substantive raternaking criteria

found elsewhere in Titie 49, Revised Code.

Here, the Commission has not identified the criteria, i-e-, the ratetnaI€ing

authority, by whivh to judge whether current rates are "unjust, uiiceasonab[e, Linjustly

discriminatory, unjustly preferential, or :n violation of 'aw_;"9 Without reference to the

statutory ratemaking authority, it is simply impossible ior the Commission to conulude

that an existing rate is un;ust or unreasonable inasmuch as there is nothing to compare

the current rates against. Thus, because there has never been an allegation that AEP-

Ohio was not receiving what would cthemfise be ^uldiorizeci by law, the Go^-nmiss#oti

was required, based upon its own precedent, to dismiss the complaint.30

Of course, the Commission cannot point to afiy provision of Title 49, Revised

Code, which auiflorizes the Commission to invent or apply a cost-based raiemakitig

methodology for the purpose of uniquely and sigr,ifcatitiy increasing the compensation

of an eleGtric distrii3utioi-I utility ("i=DU") for the provisiati of generation-related capacity

service because no suc#l statute exists. Chapter 4909, Revised Code, is the only

Chapter of Title 49, Revfsed Code, that provides for a cost-based metli4doiogy for

increasing an EDU's compensatioti; however, that Chapter only applies to ncn-

28 En'LTy cn Rehearirg at 9.

"4 Section 49015.26, Revised Code.

30 West Ohio Gas, Entry at ; (Jan. 31,
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competitive retaii electric services. By operation of law, generation-related capacity

ser,iice has been deemed cotrpetitive,,31 and the Commission has held that generation-

related capacity service is a wholesale service rather than re.ail.32 Further, even if that

Chapter could be made applicable, the Cornmission excluded any abiiib,r it might

otherwise have to rely on that Chapter to support the Capacity Order by completely

failing to cot-npiy with -the statutorily mandated requirements contained in t(iat Chapfer.33

Likewise, the Federal Energy Regulatot-y Commiss^on (TERC")-approved Reiiabi(fty

Assurance Agreement t"RAA,_), iusi< like the federal gas curtailment order the

Commission relied upon in the OMA Gase, cannot be used to expand the Commissioii's

.subjeci: matter jurisdiction into areas either rioi~ provided for or explicitly pr o#iibited by the

General Assembly.

rtherrf tore, thrGughout the neariy two-year histary of this case, ii €e C^rtnt^issic^^

has r^ever, alleged that the existing rates, set in ac€;ordatice with F'JN1 Interconnection,

L.L.C.'s ("NNI") Reliability Pricing Model ("Ri•'M"); are unreasonable, unjust, unduly

discriminatory or preferential, or ofihenvise in vio(atioii of law_ In ;act, tEie Comrnission

approved the use of RPM-Based Pricing in its initial order opening ttie irvestiga:ion in

this case;'"> authorized the use of RPM-Based Pricing from january 1, 2012 thrOLigh

May 30, L012535 and the Commission has determined that.pub#ic policy requires that

31 Section 4928.03, Revised Code.

" Gapacity Order at 13; Entry on Reheannct at 19-20.

3" See Capacity Order at 13; IEU-Ohio's Apnisvafton for Rehearing of the July 2, 2012 Opinion and Order
and Memorandum in Stigpgri. at 25-30 (Aug. '# , 2012).

34 Entry at 3 (Dec.. 8, 2010;.

35 RPM-Based Pricing was the sole method off cotmpensatiort for AEP-Ohio through December 31, 2012.
Beginning Jaruary 1, 2012 and cani€nuing through May 30; 2012, AEP-Ohio received r,flrnpansaficsn for
generation-related capacity service based on two pricing tiers. The ; rs# =,ter, however, remained tied to
f?PM-Based Pricing. See e.ga, Entry att 1-8 (May 30; 2fl12).
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AEP-Ohio charge CRES providers the. RPM-Based Price through the 2014-2015 PJM

delivery year. Additionally, RPlVt-E3ased Pricing has been determined to be reasonable

through EiwRC's approval of the RA.A,-36 AEF-Ohio previously used RPM-Based Pricing

to develop the capacity component of t,,e competitive benchmark prices that AEF-Ohio

used to compare tiie results under Section 4928_142, Revised Code, and all other

EDUs in Ohio receive compensatioti for generation-related capacity service ir

accordance with RPM-Based Pricing. Thus, by all accounts, RPM-Based Pricing is just

and reasonable and cannot be dispiaeed by the Corr;mission-

The Commission has concluded that RPM-Based Pricii^g would be insufficient to

yield readonai3le cum^ensatiof:^: for AEP-Ohio's provision of capacity to CRES

providers.'jr Nowever, at no time throughout this lengthy proceeciir?g has ti^^

Commission identified haw it is measurina just and reasonable compensation and this

ornission effectively bypasses the statutory obligations which the ^ommissiol-I must

satisfy before it can increase utility bills. Also, since 'the source of RPM-Based Pricing is

a contract binding on AEP-0hio and approved by FERC, ^^i-nonstrating that RPM-

Based Pricing yields unjust and unreasonableness comparisation requires AEP-Ohio to

satisfy a A417obile-Sierra review7 standard that the pricing utider the RAA is not in the

public interest.38 Neither AEP-Ohio i^€or the Commission deinonstrated that continuation

.'s 13ee FJM fnfercanneatior, L..L.C.1 115 FERG161,G79 (2006) (finding preexisting pricing model to be
unjust and unreasonable); NMI lntercortnecfion, L.L..C., 1 17 FERC V 61,33-1 (20£16) (aPproving; with
cor#dificsns, the RPM); t'JMi Intercottneciion, L.L,C., 1 ' 9FERC V 61,318 (2007) (ciarifying nature and
e)(tent of order approving the RPM).

3' Opinion and Order at 23: Entry on Rehearing at 36.

18 FPC v. SierTa Pacific €'rntver Co:, 350 U.S. 348 {1956}; United Gas Co. v. Mobile Gas Corp_, 350 U.S.
332(1956).
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of RPM-Based Pricing is contrary to the public interest. And as mentioned above, the

Commissi^^ found that the continuation of RPM-Based Pricing is in the public interest.'``

The Commission must proactively respect and follow the iaw. Yet, througlicsut

this proceeding t.he Commission has repeatedly strained to evade this most

fundamental ob'[gaflion for the purpose of increasing utility bills and depriving

consumers of the full opportunity to benefit from lower generation supply prices

avai'Iabie from CRES providers. Wi;at the Commission has done here is not just, it is

tiot faw u(; aiid it is not right.

in summary, the Commission is specifically barred by Section 4928.05(A,)(1)7

Revised Code, from using its supeniisory and regulatory :nvest;gatory au'llhority in

Chapter 4905; Revised Code, including Section 4905.26, Revised 'Code, to address

pricing for any generation service from the point of generatioti to the point of

cnnsumption-4° Additiotialfy, even if the Commission was not specifically barred under

Section 4928,05(A)(1), Revised Code, from invoking Section 4905.26, Revised Code,

that statute does not provide the Commission with independent or unconditional

authority to graiit rate rellief. Finally, ttie Commission has held that rates can. only bg

es^ablished under Section 4905.26, Revised Gode, in ":lirnited c€rcumstances" and then,

only in accordance with otlier ratemaking statutes. The Commission has violated its

own holdings regarding the nature and scope of any authority that the Commission may

possess under Section 4905.26, Revised Code_ For these reasons, ttie Entry on

^ehearing is unlav^4ul and unreasonab#e..

39 Capacity Orde., at 23.

40 Section 4928.05, ^eVised Code.
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2. The Entry on Rehearing is unlawful and unreasonable because any
supervisory and regulatory authority that the Commission may
possess under Secti^ns 4905.04, 4905_05, 4905.II6, and 4905.26,
Revised Code, extends to an electric light company only when it is
"engaged ini the business of supplying eleciricity for light, heat, or
power purposes to consumers within this state,9,41 and does not
extend to the supervision or regulation of wholesale transactions
such as the wholesale transactions between AEP-Ohio and CRES
^roviders.

In the Capacity Order, the Commission asserted that capacity service is not a

^ ,,etali Sei1jiGe:

[rliti titis case, the e;ectric service in question (i.e,, capacity service) is
provided by AEP-Ohio for CRES providers, with CRES provtders
compe nsating the Cot-npany in return for its [Fixed Resource Requirement
("t RR")] capacity obligations. Such capacity service is not provided
directly by AEP-Ohic to retail customers. Although the capacity seivice
beriefts shopping customers in due course, they are initially one step
removed from the transaction; wtiieh is more aDpropriately characterized
as an intrastate wholesafie 42 rr=atter bettrveen AEP-Ohio and each CRES
provider operating in the Company's service territory.43

The Entry on Rehearing ailso confirms the Go ►-nmission's assertion that "capacity

service" is not a retail service:

AEP--Oiiio's provision of capacity to CRES providers ... is r^oti. a retail
electric service ... . The capacity service in question is not provided
directly by AEP-Ohio to retail e.ustomers= but is rather a whole traiisaction
between the Company and uRES providers. Because AEP-0h;a's
capacity costs are not dire,:*ly. assignabIe or aflocab[e to retail electric
ger^eratiaii service ,`^

4' Secficar; 4905.03(C), Revised Code.

42` It is unclear what the Commission means by the use of tFtc- words "it?trastaie whoiesaie". The United
States Supreme Court has held that electricity is inherently in interstate comfnerce. See New York et a4
v. FERC et aL, 535 U.S. 1 (2002}; FPC v. Florida Pcwer & Light Co-, 404 U.S. 453 at 454-455 (1972).
Rnc€, the RAA ii,seii:' specifies that the capacity respons:bi?ity discussed therein is a regional responsibility
for the entire rnuitistate footprint of PJM. 1EU-flh€o's Application for Rei?earing of the July 2. 2012
Opinion and Order and Memorandum in Support at 45 (Aug. 1, 2012); FES i;x. I I OA at 4, 2"f; i r. Vol. Vt.
at 1346-1345. In plainer words, there is no such thing as °in#astate wholesale" electric serviLe.

43 Capacifij Order at 13 (ini:ema( citations omitted}_

" Entry on Rehearing a€ 19-20.
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The Commission's determination that aenerat;on-reiated capacity service supplied to

("RE-S providers is a wholesale service and roi subject to Section 4928.05W)(1)_

Revised Code, however, offers the Commission no advantage. The Commission's

reliance ota Chapter 4905, Revised Code, including Sections 4905,04, 4905.05,

4905.06, and now on rehearing Section 4905.26, Revised Code, to regulate capacity

service is unlawful and unreasonable because those Sections apply to only retail

services.

Sections 4905.04, 4905,05, 4905_06, and 4905.26, Revised Code, all apply to

public utilities as that term is defined in Sections 4905.02" and 4905.03J43 Revised

'Code_ Those Sections specify that a public ut€lit, ^r subject ^o the Commission's

jurisdiction must be a company engaged in the business of supplying electricity to

consumers, i_e., it must be supplying a retail service. The definition of a public utility

also specifically exempts regional transmission organizations ("RTOs"), such as PiM,

tt'ie entity t-Iiat actually bills CRES providers fc^ ^^^oilesale capacity service. As

mes-itianeci above, the Ca€r;missior€ held that it was not reguflat;ng a service provided to

consumers; rather, it held i-t was #eguiating a wholesale seraice provided to CRES

providers. Ti•iLis, if the Commission's definition of capacity service as a wholesale

service is correct, the Commission has no authority ^i-ider Chapter 4905, Revised Code,

^` "As used in this chapter, `public utiiiy includes eslenf corporation, ccrnpany, copartnership, person, or
assoe:a'tion, ihe iessees; 'Lrustees, or receivers of ft:e foregoing, defined in secticn 4905.03 of ffi8 Revised
Code, inr.1ud;na any pabiic utiifbj that o.perates its ut;'ity not for profit ,.. °' Sectien 4905.02(A), Revised
Code.

46 sectitsn 4905.03. Rev:secf Code (Public ut;?ity scmpany definitions) provides thai the det'inition of a
public utility includes "[ajn electric light company, vYhen cngaged in the business of supplying etectficii^
for Ifght, heat, or power purposes to consumers wfth:n this s;afe, incluc!"sng supplying electric transmission
service for electricity delivered 'LQ consumers in this state, b:;€ excluding a regional transmission
organization approved by the ;ederal energy reaulatory commission.' Section 4905.03(C), Revised Code
(emphasis added).
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to regi.€iatte the service or substantially increase the corngensatior available to

AER=Ohio for providing suci••: service, Therefore, the Corrsmissionts assertion that it can

regulate a wholesale rate under Chapter 4905, Revised Code, is uniawfui and

unreasotiabie.

IIt. CONCLUSION

As demonstrated herein, the Entry on Rehearing is unla^^rfui and unreasonable

because the Commissions Iacits authority to regulate generation capacity service under

Chapter 4905, Revised Code, regardless of whe`=_her tha't, service is c1efined as retail or

wholesale. Section 4905>26, Revised Code, does not expand the Comrnissioil's

substantive author[ty to au#iiorize rate re#ie€ beyond that which the General Assembly

has gr^t-tted and cannot, in any event, provide the Commission with aui(7orif}f the

General Assembly has specifica('y denied the Commission. Because the Commission

iacks the requisite authority to increase Ai=F'-Uhio's compensation for generation

capacity service supplied to CRi=S providers to $1188.88(Me^av,latt-ciay {"MW-day;>*, tile

Commission must grant reheari^^ ^^id terminate ariy authority AEF'-Ohia has to collect

(either currently or through cleferral mechanisms) such increased coinpens-ation for

generation-reiated capacity service.
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BEFORE '

THE PUBLIC UTILITIES COMMtSSit3N OF OWIt?

In the Matter of the Commission Review of
the Capacity Charges of Ohio Power Company } Case No, 1 t}-2929-EL-UNC
and Columbus Southern Power Company. )

INDUSTRIAL ENERGY USERS-OHIO'S .

APPLICATION FOR REHEARING OF THE JULY 2, 2012 OPINION AND ORDER

Pursuant to Section 4903.10, Revised Code, and Rule 4901-1-35, Ohio

Administrative Code ("O.A.C."), Industria( Energy Users-Ohio ("IEU-Ohio") respecifully-

submits this Application for Rehearing of the Opinion and Order issued by the Public

Utilities Commission of Ohio ("Commission") on July 2, 2012 authorizing Ohio Power

Company ("OP") (now merged with Columbus Southem Power Company or "CSP" as

"AEP-Ohio") to increase the price competitive retail electric service ("CRES) providers

pay for generation capacity service. The July 2, 2012 Opinion and Order ("Jufy 2"d

Order") significantly increased AEP-Ohio's capacity price from the market-based price

established by PJM Interconrteokion, LLC's ("PJM") Reliability Pricing Model ("RPM")

("RPM-Based Pricing"). RPM-Based Pricing is the default pricing mechanism under

PJM's Reliability Assurance Agreement or "RAA" (which, by its terms, is gavemed by

Delaware law) and the pricing mechanism adcipted by the Commission as part of

AEP-Ohio's current standard service offer ("SSO") rates. .

The July 2"`' Order also authorized AEP-Ohio to charge above-market and

arbitrary prices for capacity through the extension of AEP-Ohio's two-tiered generation

{G38969:6 }
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capacity service pricing scheme (as altered by ftxe Commission to move prices further

away fromi the market-based price), and authorized AEP-Ohio to defer for future

collecti4n an amount in excess of RPM-Based Pric'ing ("Delayed Recognition Pricirig

Scheme"). The July 2a Order is unlawful and unreasonable in the following respects:

1. The July 2"d #3rder is unlawful and unreasonable since any authority
the Commission may have to approve prices for generation capacity
service does not permit the Commission to apply a cos#-based
methodology or resort to Chapters 4905 and 4909, Revised Code, to
supervise and regulate pricing for generation capacity services.
Similarly, the order is unreasonable and unlawful to the extent that it
states or otherwise suggests that AEP-Ohio has a right to establish
rates for generation-related services that are based on any cost-
based ratemaking method including the ratemaking methodology
identified or referenced in Chapters 4905 and 4909, Revised Code.

2. Assuming for purposes of argument that the Commission has
authority to authorize the billing and collection of a generation
capacity service charge ^ursuant to Chapters 4905 and 4909,
Revised Code, the July 2 " Order is nonetheless unreasonable and
unlawful because AEP-Ohio failed to present the required evidence
and the Commission failed to comply with the substantive and
procedural requirements contained in such Chapters.

3. The July 2 nd Order is unreasonabie and unlawful because it
unreasonably impairs the value of contracts entered into with CRES
providers by retroactively altering the capacity pricing method that
was in place wben such contracts were executed. The unlawful and
unreasonable impairment arises, in the particular circumstances
presented by this case, because the RPM-Based Pricing method
establishes generation service capacity prices three years in
advance and the July 2"d Order alters the capacity prices that had
been fixed and were known and certain at the time such contracts _
were executed. To the extent the Commission has any authority to
approve prices for generation capacity services by altering the
ratemaking methodology, that authority may not be lawfully
exercised to affect the prices established by the capacity pricing
method previously approved by the Commission, in force by
operation of law and known and certain for contracts entered into
prior to the effective date of the new capacity pricing method.

4. The July 2nd Order is uniawful and unreasonable inasmuch as the
Commission failed to restore RPM-Based Pricing as required by
Section 492$.143(C){2}(b), Revised Code, when it rejected
fieEP-Ohio's E SP in February 2012.

{G3&i69:6 } 2.
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^. The July 2"d Order is unlawful and unreasonable inasmuch as it
authorized AEP-Ohio to collect an above-market rate for generation
capacity service, which will allow AEP-Ohio to collect transitian
revenue or its equivalent in violation of Ohio law and AEP-Ohio's
Commission-approved commitment to not impose lost generation-
related revenue charges on shopping customers.

6. The July 2"d Order is uniarnd'ul and unreasonable inasmuch as the
Commission failed to adopt the uncontested recommendation of
IEU-Ohio witness Kevin Murray contained at pages 33-34 of IEU-Ohio
Exhibit 102A., which, if adopted, would provide much needed
transparency to the process AEP-(4hio used to derive the biiling
determinants for generation capacity service.

7. The JuCy Z"d Order'is unlawful and unreasonable inasmuch as the
Commission authorized AEP-Ohio to collect above--rttarket prices for
generation capacity service, which will provide AEP-t'Jhio's
generation business with an unlawful subsidy in violation of Sbctibn
4928.02(H), Revised Code.

8. The July 2`°a Order is unlawful and unreasonable inasrszuch as it
violates the comparability requirements in Chapter 4928, Revised
Code, which requires the generation capacity service rate applicable
to CRES providers or otherwise to shopping customers to be
comparable to the generation capacity service rate embedded in
AEP-Ohio's SSO rates.

9. The July 2 "d Order setting a generation capacity rate under PJM's
RAA is unlawful and unreasonable inasmuch as the order violates
the plain language of the RAA, which must be interpreted under
Delaware law (the contralling law under the RAA).

a. The admirnistrativYely-deterrrained. "cost-based" rates for
AEP-Ohio's certified , electric disfriixution service ' area
contained in the July 2"l Order violate the 'pIairi language of
Arfiicle: 2 of the RAA that states the RAA has a region-wide
focus and pro-competitive purpose.

b. Even if cost-based rates were established pursuant ta. the
RAA, the Commission unlawfully and unreasonably based its
determination of "cost" upon the embedded cost of
AEP-Ohio's owned and controlled generating assets based on
a defective assumption that such generating assets are the
source of capacity available to CRES providers serving
customers in AEP-Ohio's certified electric distribution service
area. The RAA. requires that any cfiange to the default pricing,
RPM-Based Pricing, must be just and reasonable and looks to
the FRR Entity, and the ERP. Enfiity's Service Area and the
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Capacity Resources in the FRR Entity's Capacity Plan to
establish any pricing other than RPM-Based Pricing. Based on
the plain meaning of the word "cost'', the July 2"d Order's
sanctioning of the use of embedded cost to establish
generation capacity services is arbitrary and capricious. In
addition, the uncontested evidence demonstrates that
AIErP-Ohjo is not an FRR Entity, AEP-Ohio's owned and
controlled generating assets are not dedicated to serve Ohio
load and also demonstrates that AEP-Ohio's owned and
controlled generating assets are not the Capacity Resources
in the FRR Entity's Capacity Plan. In such circumstances, the
Commission's reliance upon embedded cost data for
AEP" Ohio's owned and controlled generating assets to
establish the cost incurred to provide generating capacity
services to CRES providers is arbitrary and capricious.

10. The July 2"d Order is unlawful and unreasonable inasmuch as the
Commission violated Section 4903.09, Revised Code, by failing to
properiy address all material issues raised by the parties; the Ohio
Supreme Court has held that the failure to address all material
matters brought to the Commission's attention is a reversible error.

-11. The July 2"d Order, which offers AEP-Ohio the opportunity to obtain
above-market compensation for generation capacity service through
a deferred revenue supplement [computed based upon the difference
between RPM-Based Pricing and $188.88IrvAcgiawatt-day ("MW-day"),
including interest charges] is unlawful and unreasonable for the
reasons detailed below.

a. The above-market supplement conflicts with the policies
contained in Section 4928.02, Revised Code, which relies upon
market forces, customer choice and prices disciplined by
market forces to regulate prices for competitive electric
services.

b. The Commission is prohibited under Section 4928.05{A},
Revised Code, from regulating or otherwise creating a deferral
associated with a competitive retail electric service under
Section 4905.13, Revised Code. The Commission may only
authorize deferred collection of a generation service-related
price under Section 4928.144, Revised Code, and any such
deferral must be related to a rate established under Sections
4928.141 to 4928.143, Revised Code.

c. The Commission unlawfully and unreasonably authorized
AEP-Ohio to defer the collection of generation capacity service
revcraue. Under generally accepted accounting principles,
only an incurred cost can be deferred for future collection. To
the extent that the July 2"d Order implies the Commission's
intended use of Section 4928.144, Revised Code, that Section
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also reguires the Commission to identify the incurred cost that
is associated with any deferral, a requirement unreasonably
and unlawfully neglected by the July 2"d Order.

d: The Commission unlawfully and unreasonably determined that
allowing AEP-Ohio to impose above-market prices for.
generation capacity service was appropriate to address
AEP-Ohio's claims regarding the fnancial performance of its
generation business, the competitive business segment under
Ohio law.

e. The Commission unlawfully and unreasonably authorized
AEP-Ohio to increase the above-market revenue supplement
by adding carrying charges to the deferred supplement
without any evidence that carrying charges, or any specific
level of carrying charges, are lawful or reasonable. To the
extent that the carrying charge allowance is computed based
on a weighted average cost of capital ("WACC") method or
AEP-Ohio's embedded cost of tong-terrn debt, it is also
unreasonable and unlawful because it is excessive, arbitrary,
capricious, and contrary to Commission precedent.

f. The July 2"d Order is unlawful and unreasonable because it
fails to recognize that the rates and charges applicable to non-
shopping customers also are providing AEP-Ohio with
compensation for generation capacity service, it ignores or
disregards the fact that AEP-Ohio has maintained that non-
shopping customers are, on average, paying nearly twice the
$188.88tMW-day price, and it fails to establish a mechanism to
credit such excess compensation obtained from non-shopping
customers against any deferred balance the July 2"d Order
works to create by comparing RPM-Based Pricing to the
$188-88(MW-day price. The non symrnetrical and arbitrary bias
embedded in the July 2"d Order's description of how the
deferred revenue supplement shall be computed guarantees
that AEP-Ohio shall collect, in the aggregate, total revenue for
generation capacity service substantiaily in excess of the
revenue produced by using the $188.881W -day price to
determine generating capacity service compensation for
shopping and non-shopping customers.

12. In addition to the individual errors committed by the Commission
which are referenced or identified herein, the totality of the
Commission's conduct throughout this proceeding, including the
JUiy 2°d Order, is arbitrary and capricious, an abuse of discretion,
otherwise outside the law and "... at variance with `the rudiments of
fair play' (Chicago, Milwaukee & St Paul R,gr Co. v. F'olt, 232 U.S. 165,
232 U. a. 168) long known to our iaw.49 "The Fourteenth Amendment
condemns such methods and defeats thena." West Ohio Gas Co: v.
Public Utilities Commession, 294 U.S. 63 (1935).
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13. The July 2"'j Order is unlawful and unreasonable inasmuch as the
Commission failed to direct AEP-Ohio to refund the above-market
portion of capacity charges in place since January 2012 or credit the
excess collection against regulatory asset balances otherwise
eligible for amortization through retail rates and charges.

On July 20, 2012, American Electric Power Service Corporation ("AEPSC"),

acting as agent for AEP-Ohio, filed a renewed motion and request for expedited rulings

with the Federal Energy Regulatory Commission ("FERC") in Docket Nos.

ER11-2183-001 and Et_11-32-000. In this renewed motion, AEP-Ohio has once again

asked FERG to use its authority to bypass the Commission so that AEP-Ohio can obtain

higher cornpensation for generation capacity service than the compensation specified in

the July 2",, Order. Thus, in AEP-Ohio's view, the Commission only has jurisdiction to

address gerteration capacity service pricing so long as the Commission sets the price

high enough and in a way that feeds AEP-Ohica's ambitions to b[ock shopping. In other

words, the unreasonable and unlawful actions by the Commission discussed herein are

now being used by AEP-Ohio as a platform to launch further initiatives to insulate its

generation business from the discipline of market forces and bring injury to Ohio and its

citizens_ AEP-Ohio's conduct shows that,4EP-tOhio sees the July 2°d0rder's disregard

for the law and policy of Ohio as a Commission invitation to escalate its anti-consumer

and anticompetitive campaign. If the Commission persists in its illegal and

unreasonable tolerance of AEP-Ohio's bad legal theory and behavior, it will further

position AEP-Ohio and its affiliates to plunder the public interest.

The focus here is mostly on the anticompetitive and excessive compensation

consequences of the July 2na Order. Yet, these unreasonable and unlawful

consequences lead to other major problems. The confusion created by the flip-flopping,

the multi-venue-multi~case process that has transformed adjudication at the
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Commission into an endurance contest, the litigation churning arid €orurn shopping has

left customers and, to a lesser extent, CRES providers without the ability to make

informed decisions about haw and when customer choice rights can be exercised in

furtherance of Ohio's stated policies. What AEP-Ohio has been unable to thwart

through its anticompetitive and excessive pricing, AEP-Ohio is freezing out through the

creation and mainter:arice of perpetual mysteries that defy "apples to apples"

comparisons.

As discussed in the memorandum in support attached hereto, IEU-Ohio

respectfully requests that the Commission grant this application for rehearing; forthwith

terminate any authority that may permit AEP-Ohio to bill or collect compensation based

on its two-tiered capacity charges or based upon the Delayed Recognition Pricing

Scheme; "issue such order as is necessary to.continue the provisions, terms, and

conditions of the utility's most recent standard service ofFer..."' which, in this case,

includes the establishment of generation service capacity prices by means of RPM-

Based Pricins, and to refund to customers the above-market capacity revenues

AEP-Ohio has collected since January 2012.

Even if the Commission's good intentions are behind the July 2"d Order, the

Commission must now surely see that the Commission's good intentions only work to

enable and inspire behavior by AEP-Ohio that cannot be reconciled with the public

interest.

' secbon 4928.143(C)(2)(b), Revised Code.
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Respectfully submittetf,

' ^ .. .. r ..

-----
Samuet C. Randazzo
Frank P. Darr
Joseph E. Oliker
Matthew R. Pritchard
I1/IcNEESWALLACE & NURiCK LLC
21 East State Street, 1 7TH Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com.
fdarr@mwncmh.Gom
joliker@mwncmh.com
mpritchard@mwncmh.cam

Aftorneys for Industrial Energy Users-Ohio
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BEFORE

THE PUBLIC UTILITIES COMM(Ss6OPd OF OHIO

In the Matter of the Commission Review of )

the Capacity Charges of Ohio Power Company } Case No. 10-2923-PL--UNC

and Columbus Southern Power Company. )

MEMORANDUM 1N SUPt'C}1RT

- I. BACKGRC?uND

At issue in this proceeding is the level of compensation AEP-Ohio receives from

CRES providers for the capacity AEP-Ohio has dedicated to its regional transmission

operator ("RTO"), PJM, which directs the operation of AEP-C3hio's high voltage

transmission facilities. P,1IU! is tasked with ensuring the high voltage transmission

facilities under its supervisory control operate safely and reCGab(y.2 Unlike most

commodities, electricity cannot be readily or economically stored in sufficient quantities

to meet day-to-day demand. Therefore, to meet the needs of electricity consumers,

PJM has established market-based mechanisms to compensate resources ("Capacity

Fiesources" as defined by PJM) required to maintain a proper balance between supply

and demand.

To obtain the Capacity Resources3 PJM determines are necessary to maintain

reliabiiity, PJM operates markets to solicit and obtain sufficient resrsurces.4 These

markets are governed by ruies embodied in PJM's RAA,5 a PERC-approved contract

Z IEU-Ohio Ex, 1(}2A at 5.

3 As capitalized herein, "Capacity Resources" carries the definition supplied under the RAA. FirstEnergy
Solutions Corp, ("FES") Ex- 11QA at 6-

4 EEU-Ohio Ex. 102 at 5-6.
ld.at10: TheRAAisFESEx:11(JA:
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that all load serving entities ("LSEs") within PJM must execute. The RAA provides two

options for LSEs to demonstrate that they have adequate Capacity Resources,6 which

as defined under the RAA include both supply-side and demand-side resources.7

RPM is the primary approach relied upon by the majority of LSEs to meet their

capacity obligation within the PJM region. Under RPM, PJM conducts periodic capacity

auctions to obtain a ' Eeve[ of Capacity Resources necessary to meet forecasted load

levels plus a sufficient reserve arnaunt.$ Capacity Resources are offered into the

auctions at a specific price at which the bidder is willing to commit its capabilities to PJM

for an upcoming delivery year.9 PJM stacks the Capacity Resources by their offer

prices and the auction clears the required level of Capacity Resources based upon the

fowest offer prtces to meet the specified target ievel.10 The last and highest price offer

that is needed to satisfy PJM`s target capacity level determines the clearing price paid

to all resources. Capacity Resources receive this clearing price for the quantity of

capacity that clears in the auction for the entire delivery year. All LSEs pay RPM-Based

Pricirtg for the capacity obligation associated with the load they serve; this payment is

mitigated to the extent the LSE cleared a Capacity Resource in th.e RPM auctions.

As an aiternative to RPM, an LSE can elect the FRR Alternative option under the

RAA; LSEs that seiect this option are defined as an FRR Entity." FRR Entities do not

participate in PJM's periodic capacity auctions. Instead, PJM determines a required

s IEIJ-4hio Ex. 11QA at 9.

7 FES Ex_ 11 OA at 6; Tr. Vol. XI at 2531.

$ iEIJ-t7hio Ex. 102A at 7-8.

g 1L1`.

16 Although PJ149 conducts a single system-wide capacity auction, transmission constraints may cause

pricing separatian between zones within P,tIV{. lcl. Additionally, because of iimitations on availabitity,
there can be price separation between generation and demand response resource clearing prices.

EEU-t}hio Ex. 102A at 9. `FRR Entity" is defined at page 10 of FES Ex. '11{}A.
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quantity of Capacity Resources that the FRR Entity must have ownership or contractual

rights to.}2 The FRR Entity is required to submit an FRR Capacity Plan13 to PJM that

demonstrates it holds adequate levels of Capacity Resources.1a

In states that allow retail competition, such as Ohio, alternative LSEs (under Ohio

law, an alternative LSE is called a CRES provider) pay RPM-Based Pricirig for capacity

for all load acquired from an LSE who participated in the RPM auetiorts." If the

alternative LSE acquired load from an FRR Entity, the default price that the alternative

LSE pays to PJM, which is then remitted to the FRR Entity, is based on the RPM-Based

Pricing methodology.16 This description of the role of the RAA and RPM-Based Pricing

has not been contested.

The default RPM-Based Pricing that the alternative LSE is required to pay to the

FRR Entity can be displaced if a state lawfully adopts a "state compensation

mechanism," in which case the state compensation mechanism controls.17 If a state

that allows retail cornpetitican has not lawful(y adopted a state compensation

mechanism, the FRR Entity can file an application with FERC under Section 205 of the

Federal Power Act ("FPA"), seeking to change the compensation from RPM-Based

Pricing "to a method based on the FRR Entity's cost or such other basis shown to be

just and reasonable."i$

12 IEU--(?hin Ex. 102A at 9.

FES Ex. 110A at 109-111. ':FRR Capacity Plan" is defined at page 10 of FES Ex. 11 DA_

!d: at 109.

Id. at 33.

1d- at111

{7 FES Ex: 110A at 111.

Ie !d.
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By its terms, the RAA applies to the FRR Entity, and as the record demonstrates

AEPSC made an FRR election on behalf of the pool of AEP operating companies

(including AEP-Ohio) known as AEP East. With the inception of PJM's capacity market

in 2007, AEP-Ohio has charged and advocated for RPM-Based Pricing to establish the

compensation it receives from CRES providers pursuant to the RAA and from SSO

custorners.i3 Indeed, AEP-Ohio relied upon RPM-Based Pricing to develop the capacity

component of the competitive benchmark prices that AEP-Ohio used to compare the

results under Section 4928.142, Revised Code (the market rate offer or "MRO" optian),

and Section 4928.143, Revised Code (the ESP option), in the ESP proceeding ("ESP

1")20 that produced the current SSO rates2' The Commission has also held that AEP-

Ohio's ESP I rates were based upon the assumption that RPM-Based Pricing would

continue.22

On November 1, 2010, AEPSC acting in the agent role it frequently plays within

American Electric Power Co. Inc. ("AEP») (AEP-Ohio's parent company), filed an

application with FERC requesting authorization to establish a"cost-based°° ratemaking

methodology to determine compensation for generation capacity service relying upon

Section D.8 of Schedule 8.1 of PJM's RAA and to make the compensation methodology

uniquely applicable to CRES providers serving retail customers located in AEP-Ohio's

certified electric distribution service area. AEPSC claimed that there was no state

js Tr. Vel. 11 at 401.

zQ In the Matter of the Application of Columbus Southem Power Company for Approval of arx Electric
Security Plan; an Amendment to its Corporate Separation Pdan; and the Sale or Transfer of Certain
Generating Assets, Case Nos. 08-917-EL-SSO, et al. (hereinafter "ESP 1").

2' IEU-Ohia Ex. 103 at 11, 13-14.

22 Entry at 2(C3ec. 8, 2010).
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compensation mechanism in place and that it was entitled to prosecute its claim based

on Section 205 of the FPA (hereinafter referred to as "the Section 205 Filing„) 23

In recognition of the clear and present danger presented by the Sectian 205

Filing, the Commission issued an Entry in this proceeding on December 8, 2010.

Among other things and in case the Commission's prior determinations had left any

doubt, the December 8, 2010 Entry adopted, pursuant to Section D.8 of Schedule 8.1 of

the RAA, RPM-Based Pricing as the state compensation mechanism for AEP-Ohio.

The December 8, 2010 Entry also opened this proceeding and solicited comments from

interested parties. AEP-Ohio challenged the December 8, 2010 Entry. In an applicatian

for rehearing filed with the Commission on January 7, 2011, AEP-Ohio alleged the

Commission erred in adopting a state compensation mechanism because the

Commission lacked the authority to do sc.24 AEP-Ohio also claimed that RPM-Based

Pricing would not allow it to recover its "cosf."25

On August 11, 2011, the Commission issued an entry establishing a procecfurat

schedule to conduct an evidentiary hearing in this proceeding, On August 31, 2011,

AEP-Ohio filed testimony in the proceeding seeking to increase its capacity charges

from RPM-Based Pricing to $355.55fItAl11(-day, based on high level summaries of

unaudited FERC Form 1 data for the year 2010.26

While the RAA allows, with FERC's approval, deviation from the default

RPM-Based Pricing for entities that have elected the FRR Alternative, the deviation

23 American Fiecfric Power Service CQtpor tion, FERC Docket No. ER-11-2183, ,4.pptication at 3
(Nov. 24, 2010) (hereinafter "the Section 205 Fiting").

24 Ohio Power Company's and Columbus Southern Power Comnany's App€ication for Rehearing at 3, 18-
31 (Jan_ 7, 2011).

z^ Id. at 3, 5-18.

AEP-Ohio EX. 102 at 21.
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provided for by the RAA is not the deviation that AEP-Ohio asked the Commission to

authorize in this proceeding. It is undisputed that AEP-Ohio is not the FRR Entity;

rather, AEPSC made the FRR Alternative election on behalf of AEP East.2' Thus, to the

extent the Commission has authority to apply the RAA, it is not applicable to AEP-Ohio

directly, or to AEP-Ohio's owned or controlled generating assets-

Shart€y after AEP-Ohio filed its testimony seeking Commission approval of a

$355/MW-day charge, on September 7, 2011, AEP-Ohio, along with a number of other

parties, submitted a stipulation and recommendation ("Stipulation") to resolve

AEP-t7hio's pending ESP proceeding and severa€ other pending cases, including this

proceeding.28

Relevant to this proceeding, the St€pu€atidn recommended that the Commission

approve a two-tiered pricing scheme for generation capacity service available to CRES

providers to be adopted prospectively as the state carripensation rriechanism_ The first

tier of the Stipulation's recommended CRES capacity price was tied to RPM-Based

Pricirig. The second tier, appiicab€e to all capacity available to CRES providers not

subject to RPM-Based Pricing, was set at $255/MW-day, a substantial increase to the

otherwise applicable RPM-Based Price. The $255lM'JV-day price was arbitrary and

based neither on a mar€tet-based pricing method nor a cost-based pricing method. In

other words, the Stipulation recommended that the Commission approve a wholesale

capacity price, even though AEP-0hio29 and AEPSC3° had repeatedly claimed the

Commission was without subject matter jurisdiction to do so.

27 See Assignment of Error No. 9, infra at42-5g.

26 5tipuiation and Recommendation (Sept 7, 2011) (hereinafter "Stipulation")_

Ohio Power Company's and Columbus Southern Power Company's Application for Rehearing at 8, 18-
21 (Jan. 7, 2011).
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During a September 7, 2011 conference call with the investment community held

shortly after the Stipulation was filed with the Commission, AEP-Ohio acknowledged

that the above-market second tier charge was designed to block the ability of retail

customers to enjoy the full benefits of the "customer choice" rights provided by Ohio

Eaw.3' Based on AEP-Ohio's own. public representations of the purpose of the

Stipulation's recommended two-tiered capacity pricing scheme, it was thus beyond

doubt as of September 7, 201 1 that the Stipulation was fundamentally and purposefully

dedicated to a mission in conflict with Ohio law and the policy set forth in Section

4928,02, Revised Code.

After hearings on the Stipulation, ori December 14, 2011, the Commission issued

its order ("Stipulation Qrder")32 approving the Stipulation with modifications, including

modifications to expand the availability of the tier-one RPM-Based Pricing. Following

the Stipulation Order, applications for rehearing were submitted on January 13, 2012 by

various parties including IEU-Ohio. Among other things, the applications for rehearing

claimed that the Commission had erred in concluding that the package presented by the

Stipulation was just and reasonable and in the public interest. By entry dated

February 1, 2012, the Commission granted rehearing for further consideration of the

rnatters specified in the a-pplications for rehearing of the Stipulation Order.

By the time the appiications for rehearing were submitted to the Commission, the

rate shock and shopping-blocking consequences of the Stipulation (which AEP-Ohio

had masked in its on-average mumbo jumbo and untimely reporting of shopping data)

3° The Section 205 Filing, Request for Rehearing of Arnerican E#ectric Power Sereafce Corporation at 8,
12-13 (Feb_ 22, 2011).

FES Ex. 102 at Ex. TCE3.V4:

sa Opinion and Order (t3ec. 14, 2011) (hereinafter "Stipufatian Orcfer").
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began to arrive in relentless proportions. As AEP-Ohio's customers opened the electric

bills that arrived after the Stipulation Order, customers' outrage overtook AEP-Ohio's

managed message. Also, the results of the bill-reducing competitive bidding process

("CBP") used to set the generation supply price for SSO customers of Duke Energy

Ohio ("Duke") stiarpened the contrast between the arbitrary and excessive

administratively-determined prices authorized by the Stipulation Order and the SSO

prices established through a CBP.33 Additionally, the Commission had access to filings

that AEP-Ohio, or its agent AEPSC, made at FERC to implement the unlawful corporate

separation provisions of the Stipulation and observed glaring inconsistencies between

the content of such filings and the expectations created by the Stipulation.

On February 23, 2012, -the Commission granted, in part, !EU-Qhio's and FES'

applications for rehearing and rejected the Stipulation, ultimately finding, for multiple

reasons, that the Stipulation -was not in the public interest.

As discussed below, upon review of the applications for rehearing, the
Commission has determined that the Stipulation, as a package, does not
benefit ratepayers and the public interest and, thus, does not satisfy our
three-part test for the consideration of sti fsulations. Accordingly, the
Commission will reject the Stipuiation.34

Because the Commission's Stipulation Rehaar-ing Entry rejected the proposed

ESP contained in the Stipulation and in accordance with the requirements of Section

4928.143(C)(2)(b), Revised Code,35 the Stipulation Rehearing Entry directed AEP-Ohio

to file tarEffs to provide its SSO pursuant to its previ:ousCy authorized ESP:

33 P[JCC1 Press Release, Duke Energy auction leads to lower electric prices in 2012 (Dec. 15, 2011)
(accessible via the internet at: http:ilGwvw.puco_ohio_qovipucolindex.cfmtmedia-roomfinedia-
releasesJduke-enerqy-auction-leais-to-lower-electric-pnces--in-2D12f?border=afF last visited July 31;
2C}12}.

^4 Entry on Rehearing at 4(Feb. 23, 2012) (hereinafter "Stiptutation Reheating EnW).

ss Section 4928.143(C)(2)(b), Revised Code, states (emphasis added):
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Therefore, we direct AEP-Ohio to file, no later than February 28, 2012,
new proposed tariffs to continue the provisions, terms, and conditions of
its previous e(ectric security plan, including but not limited to the base
generation rates as approved in ESP i, along with the current uncapped
fuel costs and the environmental investment carry cost rider set at the
2011 level, as well as modifications to those rates for credits for amounts
fully refunded to custamers, such as the significaritly excessive eamir~gs
test (SEET) credit, and an appropriate application of capacity charges
under the approved state compensation mechanisns established in
the Capacity Charge Case.,36

On February 27, 2012 and for the benefit of its sole shareholder, AEP, AEP-Ohio

filed a motion for relief seeking to reintroduce AEP-Ohio's interpretation of the

Stipulation's scheme to block customer choice. In other words, AEP-Ohio once again

asked the Commission to approve a capacity price applicable to CRES providers while

AEP-Qhio was contemporaneously asserting that the Commission does not have

subject matter jurisdiction to do so.

While numerous parties (including many that previously supported the

Stipuiation) opposed AEP-Ohio's unlawful and unjust motion for relief, the Commission

granted the requested temporary relief. Thus, what was contrary to the public interest

when presented in the Stipulation as a package was extracted from the package and

made available to AEP-C7hio so that AEP-Ohio could temporarily continue its shopping-

blocking scheme. The Commission made the above-market shopping tax temporary

and held that it would terminate on May 31, 2012.37

If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the
commission disapproves an application under division (C)(1) of this section, the
commission shail issue such order as is necessary to continue the provisions,
terms, and conditions of the utility's most recent standard service offer, along with
any expected increases or decreases in fuel costs from those contained in that
offer, until a subsequent offer is authorized pursuant to this section or section
4928.142 of the Revised Code, respectirrely_

3s Stipulation Rehearing .Entry at 'f 2(emphasis added).

s? Entry at 17 (hfiar. 7, 2012) (hereinafter "March 7, 2012 Enfry').
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Subsequent to the Stipulation Rehearing Entry, on March 23, 2012, AEP-Ohio

filed revised testimony in this proceeding again seeking an increase in its capacity rates

based on its so-called cost-based formula rate method, which produced a rate of about

$355/MW-day. A capacity price of $355/MW-day would have sharply increased

capacity prices and produced a price about five times higher than the average fixed,

known and measurable RPM-Based Pricing during the three delivery years

commencing June 1, 2012 (a three-year average of $70/MW-day).38

AEP-Ohio claimed that its significantly above-market charge was necessary to

allow AEP-C}hio to recover its cost and to promote investment in generation.39

However, as this case progressed, the justification switched from recovering cosfi and

promoting investment in generation to protecting AEP-Ohio's financial integrity4° by

providing AEP-Ohio with a transition to a fully competitive market.4' Ohio law, however,

provided a temporary opportunity to collect above-market, generation transition revenue

as Ohio deregulated and moved towards competition for retail electric generation

service. The timeframe to collect such transition revenue has long since passed.

AEP-Ohio has admitted as much, stating electric distribution utilities ("EDUs") "were

given a temporary opportunity to recover stranded generation investments during a

transition period. That transition period is over."42 The evidence in this case

demonstrates AEP-Ohio is not entitled to transition revenue, even if the Commission

See it=U-Ohio Ex. 102A af23.

AEP-bhio Ex. 101 at 8-9 (RPM-Based Pricing "provides littie or no incentive to invest in Ohio asset
generation.").

'° Ohio Power Company's Initiai Post-Hearing Brief at 1(May 23, 2012) (the Commission's "task here is
to ... preserve the ftnancia( integrity of the affected t tiiity.").

41 Id. at 2 ("The scope of this proceeding [is] establishing a three-year transitional (rather than permanent)
capacity charge").

42 fEt1-Clhio Ex. 101 at 13.
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had authority to adopt a cost-based raternaking methodology to establish the

compensation available to AEP-Qhio for generation service capacity available to CRES

providers serving customers in AEP-Ohio's certified electric distribution service area.

While the evidentiarsr hearing was still ongoing, AEP-Ohio filed a motion

requesting that the Commission extend and increase the two-tiered capacity charges

beyond May 31, 2012. Despite its prior holding on the temporary nature of the two-

tiered capacity charges, on May 30, 2012, the Commission authorized AEP-C3hio to

extend use of the two-tiered charges through July 2, 201243 The May 30, 2012 Entry

a(so authorized AEP-Ohio to increase the price in the first tier from RPM-Based Pricing

(roughly $20/MV1l-day beginning June 1, 2012) to $146IMiltf-day.44

On July 2, 2012; the Commission issued its decision in this proceeding (the July

2"d Order) and held it had jurisdiction under its general supervisory powers to adopt a

cost-based ratemaking method to establish prices for wholesale capacity service

available to CRES praviders.aF The July 2°'d Order rejected AEP-Ohio's conclusion that

its 'cost:' was $355IMW-day; however the Commission adopted AEP-Ohio's cost-based

ratemaking methodology as the starting point and found AEP--Ohio's "cost" of capacity

was $188.8$IIVIW-day.46 Although the Commission held AEP-Ohio's "cost" was

$188.88ltViW-day, it also held that, no later than August 8, 2012, AEP-Ohio must restore

RPM-Based Pricing as the price for generation capacity service paid by CRES providers

serving customers in AEP-Ohio's certified electric distribution service area ^47 The

43 Entry at 7-8 (May 30, 2012) (hereinafter °May 30, 2072 Entry').

44

¢5 .Iufy 2nd ()rder at 12-13.

4s IBe at 33.

az Id. at 23,
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Corrimission further held that AEP-Ohio could defer the difference between RPM-Based

Pricing and $188.88/MW-day (the "Delayed Recognition Pricing Scheme").4a The

Commission stated that it would disclose, in AEP-Ohio's pending ESP proceeding,49

how, when and who will pick up the tab for the Delayed Recognition Pricing Scheme

(including interest).54 The Commission stated that AEP-Ohio could add a carrying

charge to the amount deferred computed at AEP-Ohio's WACC until such time as

recovery was authorized in the ESP !I proceeding.51 Thereafter, AEP-Ohio could carry

the deferral balance at a bng-term debt rate.52

The Commission held that AEP-Ohio must restore RPM-Based Pricing to

establish the compensation available from CRES providers for generation capacity

service because "RPM-based capacity pricing will promote retail electric competition."53

The Commission found that "RPM-based capacity pricing will stimulate true competition

among suppliers in AEP-Ohio's service territory" and will "incent shopping,"54 The

Commission also found that RPM-Based Pricing has "been successfully used

throughout Ohio and the rest of the PJM region and puts efectric utilities and CRES

providers on a level playing field."55 Thus, the Commission found that RPM-Based

Pricing promoted State policy and competition in line with Ohio law and policy and the

Commission's duty to effectuate that policy. Implicitly, the July 2d Order stands for the

"a td:

aq dn the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for
Authority to Establish a Standard Service Offer pursuaut to Section 492a.143, Revised Code, in the Form
of an Electric Security Plan, Case Nos. 91-346-EL-SSO, et aL (hereinafter "ESP ft).

SD Jufy 2"d Order at 23.

td. at 23-24.

sz fd> at 24.
53 ld, at 23.

54 td

55 fd
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proposition that capacity pricing other than RPM-Based Pricing does not promote retail

electric competition, incent shopping or create a level playing field. 1n any event, the

Commission made no finding, for it could not, that a capacity price of $188.88/MW-day

has any of these viitues.

The Commission, however, failed to include in its July 2d Order the specific

details necessary for customers and CRES providers to understand the trUe impact of

the Comrnission's order. Who will have to pay for the deferral? How long will the

deferral last? When will customers/CRES providers have to begin payment for the

deferral? How will a deferral based upon a difference in rates, instead of a deferred

expense, be estimated, calculated, implemented, or even audited? The only

information given by the Commission on these very important questions amounted to

notice that they were being kicked down the road and somehow into AEP-Ohio's ESP Il

proceeding.56 The Commission did not explain how it would or could address a deferral

of the capacity price in the ESP tl proceeding after the record in that case had closed.

The Jufy 2"d Order also recognized IEU-Ohio had presented the Cornmissi®n

with uncontested evidence that AEP-Ohio's proposed compensation methodology for

generation capacity service would allow for recovery of additional transition revenue, in

contravention of the Ohio Revised Code, and commitments AEP-Ohio made to resolve

issues in its electric transition plan ("ETP") proceeding.5' The July 2ndUrder, however,

was devoid of any analysis or resolution of this issue. The July 2"d Order also failed to

address several other issues raised by IEU-Ohio through testimony and on brief_ These

issues concern comparability requirements, the prohibition on anticompetitive subsidies,

ss !d.

Id. at 30-31.
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and an uncontested information disclosure recommendation presented by IEU-Ohio

v,ritriess Murray.

As demonstrated below, the Commission must grant rehearing for the reasons

discussed in this application for rehearing and others which have been granted by the

Commission in this proceeding. The relief that IEU-Ohio seeks through its application

for rehearing is prompt and full restoration of RPM-Based Pricing as required by the

Ohio Revised Code and the express terms of the RAfii.

It. ASSIGNMENTS OF ERROR

1. The July 2"d Order is unlawful and unreasonable since any authority
the Commission may have to approve prices for generation capacity
service does not permit the Commission to apply a cost-based
methodology or resort to Chapters 4905 and 4909, Revised Code, to
supervise and regulate pricing for generation capacity services.
Similarly, the order is unreasonable and unlawful to the extent that it
states or otherwise suggests that AEP-Ohio has a right to establish
rates for generation-related services that are based on any cost-
based ratemaking method including the ratemaking methodology
identified or referenced in Chapters 4905 and 4909, Revised Code.

The Commission's July 2"d Order is unlawful and unreasonable because the

Commission is prohibited from applying cost-based ratemaking principles or resorting to

Chapters 4905 and 4909, Revised Code, to supervise and regulate generation capacity

services.58 The Commission is a creature of statute and may exercise only that

authority granted to the Commission by statute.59

$a Section 4928.05(A)(1), Revised Code; see, e.g., Indus. Energy Users-Ohio v Pub. Util. Comm., 117
Ohio St.3d 486, 200$-C7hio-930 at ¶ 20.
ss Lucas County CornmrssiBners v: Pub. Utit Cornrrrn of CJhio, 80 t7hio St.3d 344, 347 (1997) (`The
comrnission may exercise on4y that }urisdiction cflnfersed by statute.").
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The definitions in Section 4928.Ql, Revised Code,ea in combination with the

declaration in Section 4928;03, Revised Code, make it clear that the Commiss€ort may

not lawfully supervise or regulate any service involved in supplying or arranging for the

supply of electricity to ultimate c:onsumers in 0hio, from the point of generation to the

pvirit of consumption, once such service is declared competitive except in certain

statutorily defined circumstances.61 From these definitions, this conclusion holds

regardless of whether the service is called wholesale or retail. The definition of "retail

electric service" includes "any service" from the point of generation to the point of

consurrtption.e2

Section 4928.05, Revised Code, makes it clear that the removal of the

Commission's supervisory and regulatory powers extends to the service component or

so "Retail electric service' means any service involved in supplying or arranging for the supply of
electricity to ultimate consumers in this state, from the point of generation to the point of consumption. For
the purposes of this chapter, retail electric service includes one or more of the following service
components: generation service, aggregation service, power marketing service, power brokerage service,
transmission serviee, distribution service, ancillary service, meterir3g service, and billing and collection
service." Section 4923.01(A)(27), Revised Code.

"Competitive retail electric service" means a component of retail electric service that is competitive as
provided under division (B) of Section 4928.01, Revised Code.

6' Section 4928.05(A)(1), Revised Code, provides:

On and after the starting date of competitive retail electric service, a competifive retail
efectric service supplied by an electric utility or electric services company shall not be
subject to supervision and regulation by a municipal corporat€on under Chapter 743. of
the Revised Code or by the public utiiities commission under Chapters 4901. to 4909.,
4933., 4935,, and 4963. of the Revised Code, except sections 4905.10 and 4905.31,
division (B) of section 4905.33, and sections 4905.35 and 4933.81 to 4933.90 ; except
sections 4905.06, 4935.03, 4963.40, and 4963:41 of the Revised Code only to the extent
related to service reliability and public safety; and except as otherwise provided in this
chapter, The commission's authority to enforce those excepted provisions with respect to
a competitive retail electric service shall be such authority as is provided for their
enforcement under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised
Code and this chapter. Nothing in this division shall be construed to limit the
cornn••tission's authority under sections 4928.141 to 4928a144 of the Revised Code. On
anc€ after the starting date of cornpetitive retail electric service, a competitive retail electric
service supplied by an electric cooperative shall not be subject to supervision and
regu[ation by the commission under Chapters 4001: to 4909_, 4933., 4935,, and 4963. of
the Revised Code, except as otttenMse expressly provided in sections 4928.01 to
4928.10 and 4928.16 of the Revised Code.

62 Section 4928.0 1(A)(27), Revised Code (emphasis acfded).
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function (generation, transmission, distribution) where the service component is

declared competitive. Section 4928.03, Revised Code, states_

Beginning on the sfarting date of competitive retail electric service, retail
electric generation, aggregation, power marketing, and power brokerage
services supplied to consumers within the certified territory of an electric
utility are competitive retail electric services63 that the consumers may
obtain subject to this chapter from any supplier or suppliers.

Section 4928.05, Revised Code, states that competitive retail electric service

(which by definition includes any generation service from the point of generation to the

point of consumption) is not subject to the Commission's regulation except as may be

specifically allowed in Sections 4928.141 to 4928.144, Revised Code (which relate

exclusively to the establishment of an SSO for retail electric customers). No party

disputes that capacity service is a generation service. Section 4928.05(A), Revised

Code; also specifically precludes the Commission from regulating such a service under

Chapter 4909, Revised Code.

While Section 4928.05(A)(1), Revised Code, allows the Commission to supervise

a competitive retail electric service under Section 4985.06, Revised Code, that authority

is limited to supervising "the adequacy or accommodation afforded by [thej service, the

safety and security of the public and [the utility's] employees, ' and [the utiEity's]

complrance with all laws, orders of the commission, franchises, and charter

requirements." Section 4905.06, Revised Code, does not allow the Commission to

establish a rate for a comppetitive retail electric service. As mentioned above, the

Commission's ability to regulate competitive retail electric rates is limited to the

Comrnission's authority under Sections 4928.141 to 4928_144, Revised Code. As the

63 The definition of 'retaii electric serviee' (in combination with the balance of Chapter 4928) also makes it
clear that a service component or function is either competitive or non-competitive. Because non-
competitive service components are defined to be everything except competitive service components or
functions, a service component must either be competitive or non-competitive,
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Ohio Supreme Court has held, when the General Assembly enacts ratemaking statutes,

the Commission cannot usurp those statutes by relying on its general supervisory

authority.64 Because Sections 4928.141 to 4928.144, Revised Code, detail with

specificity the means by which the Commission may regulate and establish rates for

competitive retail electric services, the Commission cannot bypass those requirements

by relying on its general supervisory powers contained in Sections 4905.04, 4905.05,

and 4909.06, Revised Code.

Notwithstanding the Commission's July 2d Order, the Commission is specificaily

barred from using its supervisory powers or the regulatory authority in Chapters 4905

and 4909, Revised Code, to address pricirtg for any generation service from the point of

generation to the point of consumption.65 Whatever authority the Commission has with

regard to generation service, it is limited to the authorization of retail prices that the

Commission must establish in conformance with the requirements of Secticans 4928.141

to 4928.144, Revised Code. Because the Commission's authority to regufate

generation service is limited to retail SSO rates, the July 2 d Order is unlawful and

unreasonable.

2. Assurr<ing for purposes of argument that the Commission: has
authority to authorize- the billing and collection of a generation
capacity service charge d pursuant to Chapters 4905 and 4909,
Revised Code, the July 2" Order is nonetheless unreasonable and
unlawful because AEI:'-Uhio failed to present the required evidence
and the Commission failed to comply with the substantive and
procedural requirements contained in such Chapters.

In the Commission's discussion on whether it had jurisdiction to approve

AEP-C?hio's capacity proposal, the Commission held that it did not need to determine if

64 Calurrrbcrs S. Power Co; v. Pub. Ufit. C-ornrm., 67 Dhio St_3d, 535, 620 N_E_2d 835, 840 (1993).

65 Section 4928.05, Revised Code.
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the generation capacity service is a competitive service (subject to limited regulation

under Chapter 4928, Revised Code) or a nonccampetitive service (subject to regulation

under Chapter 4909, Revised Code).66 Rather than determining that the Commission

could regulate generation capacity service under Chapter 4909, Revised Code, the

Commission held it could do so under its general supervisory powers in combination

with the RAA.6'

Revised Code:

However, the Commission ended up referencing Chapter 4909,

We further find, pursuant to our regulatory authority under Chapter 4905,
Revised Code, as we9f as ChaRter 4909, Revised Code that it i5
necessary and appropriate to establish a cost-based state compensation
mechanism for AEP-Ohio.58

The Commission's modifications to AEP-Ohia's implementation of a so-called "cost-

based" ratemaking methodology also made it abundantly clear that it was applying

Chapter 4909, Revised Code, when it established a"ccxst-based" rate under the

Delayed Recognition Pricing Scheme.

As part of the July 2`d Order, the Commission adopted in part Staff's.

. recommended adjustments to AEP-Ohio's "cost-based" ratemaking methodology.

While Staff urged the Commission to adopt RPM-Based Pricing and simply illustrated

adjustments required to AEP-Ohio's cost-based ratemaking methodology, Staff clairned .

that its adjustmonts were required based upon Chapter 4909, Revised Code.69 The

Commission also rejected several of Staff's adjustments, finding that the adjustments

were not consistent with AEP-Ohio's recent distribution service (a non-competitive

.1ufy 2° Order at 13.
s^ fa, at 12-13.

fd. at 22 (emphasis added).

See Staff Ex. 103 at 14-15 (removing CtNlP from AEP-Ohio's "cost" caicu(ation based upon Section
4909.15, Revised Code}_
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service) rate case.'a That case, of course, was governed by Chapter 4909, Revised

Code_'# Although the Commission invoked Chapter 4909, Revised Code, neither the

Cornrrzission nor AEP-Ohio complied with the statutory requirements in Chapter 4909,

Revised Code, which, once satisfied, would permit the Commission to consider and

potentially approve an application ta increase rates and cf iarges,

The first mandatory step in securing an increase in rates under Chapter 4909,

Revised Code, is for the EDU to file a notice of its intention to seek an increase iri

rates.72 The notiee of intent must be sent to the mayor and legislative authority of each

municipality served by the EDU.73 At least thirty days later, the EDU may then file its

application to increase rates.74 The president or vice-president and the secretary or

treasurer of the public utility must also verify the accuracy of the application.71 The

application itself must also contain extensive detaiis.76

An application to increase rates must include a description of its property used

and useful in rendering service to the public as laid out in Section 4909.05, Revised

Code. An application to increase rates must also include a list of current rate schedules

and the proposed rate schedules.77 Further, the application must contain: a"compfete

operating statement of its last fiscal year, showing in detail all its receipts, revenues,

and incomes from all sources, all of its operating costs and other expenditures, and any

10 Jtrly 2r° Order at 34 (Staff's adjustment was "inconsistent with Star#'s recomrnenda6an in [AEP-QhiQ's]
recent distribution rate case.")_

71 Tr. Vol. !X at i 944.

72 Section 4909.43, Revised Code; Rule 4901-7-1, O.A.C., Appendix at 7.

'-S Section 4909:43. Revised Code.

7# Id.

75 Section 49t79.1 8, Revised Code.

'& See Seotion49Q9.18, Revised Code; Section 4909.19, Revised C©de; Section 4909_05, Revised Code.

77 Section 4909.18, Revised Code.
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analysis such public utility deems applicable to the matter referred to in said

application;" "a statement of the income and expense anticipated under the application

fifed;" and "a statement of financial condition summarizing assets, liabilities, and net

worth_„as

Once the proper application and all the appropriate information have been filed

with the Commission, the Staff at the Commission is required by statute to investigate

the facts contained in the rate increase application and issue a report (commonly

referred to as the Staff Report of Investigation).79

Once complete, the Staff Report of Investigation must be docketed with the

Commission and served on the mayors of all municipalities within the public utility's

service territory.80

Parties that have intervened in the proceeding are then afforded a statutory right

to object to the Staff Report of Investigation and thereby frame issues that must be

addressed and resolved by the Commission.81

These above elements in Ohio's law regarding how and when the Commission

may authorize an increase irt rates pursuant to the authority delegated to the

Commission by Chapter 4909, Revised Code, are only some of the statutory

requirements that must be satisfied. Notably, AEP-Ohio and the Commission did not

satisfy any of the requiremehts contained in Chapter 4909, Revised Codo. AEP-Ohio

did not file a notice of intent to file an application for a rate increase. AEP-Ohio did not

present any evidence that it served a notice on the mayor and legislative authority of

7$]d.

713 Section 4909.19(C); Revised Code.

ld.

8, fa!.
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each municipafity served by the EDU. AEP-Ohio did not present any evidence as to

what property was used and useful in rendering generating capacity service to the

public, nor did AEP-Ohio have its information verified by the proper personnel.

fndeed, AEP-Ohio's witnesses claimed to not have a clue as to what "Capacity

Resources" were being relied upon to satisfy the PJN! resource adequacy obligation and

the Commission's Staff knew no more about this subject.$2 And while AEP-Ohio's so-

called cost-based methodology explained by AEP-Ohio witness Dr. Pearce explicitly

assumes that AEP-Ohio's generation assets are the source of capacity that is available

to CRES providers,83 this assumption is contrary to the testimony of the AEP-Ohio

witnesses that AEP-Ohio offered as "experts" on the subject. Even the AEP-Ohio

witnesses who had not fully read the RAA were aware that the Capacity Resources that

were associated with satisfying the capacity obligation of an FRR Entity are not

composed of the generating assets owned or controlled by AEP-Ohio. More directly,

Dr. Pearce's explicit assumption that AEP-Ohio's generation assets are the source of

capacity available to CRES providers and thereby must be used to identify a cost-based

price is, as Mr. Murray testified, fction.84

The admissions by AEP-Ohio's witnesses render AEP-Ohio's so-called cost-

based methodology "used and useless" even if law and reality are suspended to indulge

consideration of AEP-Ohio's proposal to increase capacity prices by resorting to a so-

called cost-based methodology.

The Commission's Staff also did not conduct the statutorily required

investigation. In fact, during cross-examination of a Staff witness, Staffs counsel

az Tr. Vol. XI at 25292534; Tr. Vol. X1 at 1795-1799.

83 See AEP-Ohio Ex. 102 at 3-24.

84 Tr. Vol. VI at 1346-47.
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objected on grounds of relevance stating °[tjhe record is clear that [Staff witness Smith's

testimony] is not a staff report of investigatiori pursuant to 4909.18."$5 Because the

Commission Staffs adjustments to AEP-Ohio's cost-based methodology nonetheless

rely on AEP-Ohio's approach to justify a huge increase in the lawful capacity price, the

Staffs reworked cost-based method (one that the Staff ultimately did not recommend be

adopted by the Commission) suffers from the same fundamental legal defects that are

embedded in AEP-Ohio's proposal. There has not been any review of the property

used and useful in rendering service to the public, as required by statute."6 Thus, the

very foundation for the creation of a cost-based rate under Ohio law was ignored.

In this proceeding, AEP-Ohio did not satisfy the statutory requirements that

would allow the Commission to approve an application to increase rates pursuant to

Chapter 4909, Revised Code_ The Commission did not follow the procedural

requirements associated with ratemaking under Chapter 4909, Revised Code. The

Commission did not make the determinations required to authorize an increase in rates

under Chapter 4909. Therefore, the Commission's reliance upon Chapter 4909,

Revised Code, as the ratemaking means by which the Commission authorized an

increase in the price for generation capacity service is unlawful and unreasonable.

3. The July 2nd Order is unreasonable and unlawful because it
unreasonably impairs the value of contracts entered into with CRES -
providers by retroactively altering the capacity pricing method that
was in place when such contracts were executed. The unlawful and
unreasonable impairment arises, in the particular circumstances
presented by this case, because the RPM-Based Pricing method

$s Tr. Vol. IX at 1948.

86 Section 4909.05, Revised Code. Although IEU-Ohio's witness Hess and Staff identified a non-
exhaustive list of the flaws that AEP-Ohio's formula rate suffered from under traditional cost-based
raterrraking, neither of their recommendations concluded what property was used and useful in rendering
service to the public , and neither claimed that their review or recommendations were compreticnsive.
IEU-Ohio Ex. 101 at 17-18; see Staff Ex. 103 at 8 (Mr. Smith testified that he did not comprehensively
address a!l the issues that might exist with regard to AEP-Ohio's proposal).
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establishes generation service capacity prices ' three years in
advance and the July 2 nd Order alters the capacity prices that had
been fixed and were known and certain at the time such contracts
were executed. To the extent the Commission has any authority to
approve prices for generation capacity services by altering the
ratemaking methodology, that authority may not be lawfully
exercised to affect the priccs established by the capacity pricing
method previously approved by the Commission, in force by
operation of law and known and certain for contracts entered into
prior to the effective date of the new capacity pricing method.

The July 2"d Order is unreasonable and unlawful inasmuch as it unreasonably

impairs the vaitre of contracts entered irito between customers and CRES providers,

Due to the n.ature of PJM's capacity market, capacity prices are established three years

in advance of the delivery period for that capaGity. RPM values are generally known

through May 31, 2015_P'7 These known capacity prices serve as a basis for establishing

CRES providers' offers to custamers.$$ From the inception of PJM's capacity market in

2007 to January 1, 2012, the only capacity pricing rriethod that had been lawfully

approved by the Commission or FERC and applicable to CRES providers in AEP-Ohio's

territory was the RPM-Based Pricing method. Beginning January 1, 2012, AEP-C}hia's

two-tiered charges temporarily went into effect, but still provided customers an

opportunity to secure RPM-Based Pricing. and the temporary displacement of RPM-

Based Pricing came with Commission representations that RPM-Based Pricing would

be fully restored in compliance with Ohio law. Thus, up until May 30, 2012, customers

and CRES providers were entering into contracts on the warranted assumption that

RPM-Based Pricing cor3trolted.$9

$7 The subsequent incremental auctions are for relatively smail amounts of capacity and therefore have
minimal effect on the prices established through the initial auction, the base residual auction {"BRA"}.
The BRAs for the delivery periods through May 31, 2015 have been conducted, and the results. are
known.

Tr. Val. Vifl at 1572-1575, 1691-1697.

May 30 Entr? , at 7--8>
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Because GRES providers and customers entered into contracts based upon the

warranted expectations that RPM-Based Pricing would set the compensation for

generation capacity service or was setting such compensation, the July 2'd Order

retroactively works to arbitrarily and unreasonably impair the value of contracts by

displacing the previously-approved RPM-Based Pricing in favor of a method producing

a much higher price. As explained by FES witness Banks:

The [RPM-Based Pricing] could swing. For example, the current
capacity charge is about $145 a megawatt day. On June 1 it goes to about
$16 a megawatt-day. That's a swing. On June 1st of the foflowing year it
goes to about $27 a megawatt-day. That`s a swing.

Those things are okay because those thirtgs were known. It was
known by the entire market that the capacity cost of a shopping ctistomer
that would be charged to a CRES provider was going to be those
numbers, absent the adjustment to get to AEP's zone, but everyone knew
that.

All of a sudden now the "capacity charge is asked to be different
midstream based on the [Stipulation] that wds filed in September, and
then asked to be different again in this capacity case, then asked to be
different again in the modified ESP. So that's the problem.90

To the extent that the Commissiort asserts jurisdiction over capacity pricing, it must ziIso

assure that the value of contracts already entered into at a time when either RPM-

Based Pricing controtted or at a time when the Commission had heid that RPM-Based

Pricing would be restored as required by Ohio iawis not irnpaired.g'

Most customers that moved to a CRES provider have contracted with the CRES

provider on the assumption that the CRES provider would be billed based on the RPM-

Based Price.92 Aflowing AEP-Ohio to bill CRES providers at rates above RPM-Based

Pricing or effectively doing the same thing by making such customers responsible for

sn Tr. Vol. Vii6 at 1703.

4l Utility Serv. Partners, Inc. vPub. Uti7_ Con^m n of Ohio, 124 C?hio St.3d 284 (2009).

sz Tr. Vol. VIII at 1696-97 (cross-examination of FES witness Banks).
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paying all or part of the differertce between the RPM-Based Price and $988:88fMU'!l--day

for contracts that have already been executed when RPM-Based Pricing was in place or

the Commission held that it would be in place, will cause losses that could not be

anticipated or may trigger "regu(atory out" clauses that could result in the termination of

the contract.93 Thus, the Commission should grant rehearing, and to the extent it allows

the deferred revenue supptement portion of the Delayed Recognition Pricing Scheme to

remain in place, the Commission must hold that the above-market capacity charges or

any equivalent charge shal( not apply to contracts that have already been entered into

at a tiz-ne when RPM-Based Pricing applied or the Commission had caused customers

to believe that it would be fully restored as required by Ohio law.

4. The July 2°" Order is unlawful and unreasonable inasmuch as the
Gommission failed to restore RPM-Based Pricing as required by
Section 4928.143(C)(2)(b), Revised Code, when it rejected
AlEP-C3h>fos ESP in February 2012.

As discussed above, AEP-Ohio's ESP I rates were benchmarked to and were

based on AEP-Ohio charging RPM-Based. Pricing for generation capacity senaice,94

After AEP-Ohio attempted to bypass this reality through the Section 205 Filing, the

Commission eliminated any doubt, and held it had adopted the RPM-Based Pricing

methodology as the state compensation mechanisrn.95 Thus, AEP-Ohio's SSO rates,

as established in the ESP I proceeding, included RPM-Based Pricing for generation

capacity service and that pricing controlled until the Commission authorized new SSO

rates for AEP-Ohio.

93 Tr. Vol. ViCI at 1688-89 & 1694.

94 IEtJ-Qhio Ex. 103 at 11, 13-14.

196 Entry at 2 (Dec. 8, 2010).
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On December 14, 2011, the Commfssion issued the Stipulation Order and

adopted the Stipulation's recommended prices for generation capacity service. As

discussed above, those rates were separated into two tiers with the first tied to RPM-

Based f'ricinq and the second tier set at $255/MW-day, an entirely arbitrary numher_ss

Ultimately, the Commission determined the Stipulation was not in the public interest and

rejected the Stipulation. Upon rejecting the Stipulation, the Commission was required,

in accordance with Section 4928.143(C)(2)(b), Revised Code, to restore the "the

provisions, terms, and conditions of the utility's most recent standard service offer."

Although the Commission recognized that it was bound by Section

4928.143(C)(2)(b), Revised Code, upon rejecting the Stipulation, the Commission has

nonetheless sustained AEP-Ohio's lawless demands. Specifically, as it relates to the

July 2nd Order, the Commission authorized AEP-Ohio to increase its generation capacity

service revenue by charging prices substantially in excess of RPM-Based Pricing. The

Commission, however, is required to issue such orders as necessary to continue "the

provisions, terms, and conditions" of AEP-Ohio's ESP I rates until the Commission

authorizes a subsequent SSO under either Sections 4928.142 or 4928.143, Revised

Code. The Commission ignored this ►nandate, and therefore the July 2"d Order is

unlawful and unreasonable

5. The July 2nd Order is unlawful and unreasonable inasmuch as it
authorized AEP-t3hio to collect an above-market rate for generation
capacity service, which will allow AEP-Ohio to collect transition
revenue or its equivalent in violation of Ohio law and AEP-Ohio's
Comm ission-approved commitment to not impose lost generation-
related revenue charges on shopping customers.

96 Sfipulatioii at 20-22.
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As demonstrated by IEU-Ohio through the testimony of its witrtesses$' and its

initial brief,98 among other pleadings before the Commission,99 the authorization of an

above-market price for generation capacity service will allow AEP-Ohio to coi#ect

transition reventie (also referred to as "stranded costs") in violation of Ohio law and

commitments AER-Ohia it made as part of a Commission-approved settiement in

AEP-Ohio's ETP proceedings.100 In lieu of repeating all of the transitior',

revenue/stranded costs discussion in IEU-Ohio's initial brief, IEU-Ohio hereby

incorporates it by reference.1°'

Under Ohio law, AEiP-Ohio was given an opportunity to collecfi generation-related

transition revenue while it prepared for competitian.702 The "transition" period is over,

and Ohio law now prohibits the collection of transition revenue.10,3 Additionally, AEP-

Ohgo agreed to forgo collecting above-market transition revenue associated with its

generation assets promising it would not "impose any lost revenue charges (generation

transition charges (GTC)) on any switching customer."1°4 That commitment was

g' IEU-Ohio Ex. 101, in passim; IEU-Ohio Ex. 102Aat 15-20.

(t= U-C7hio Post-Hearing Brief at 16-25, 47-50 (May 23, 2012):

1EU-Ohio Reply Srief at 5-7 (Nov. 18, 2011); Application for Rehearing and Memorandum in Support of
iEU-Ohica at 36-39 (Jan. 13, 2012); fE1J-(ahio Memorandurn Contra Ohio Power Company's February 27,
2012 Motion for Relief and Request for Expedited Ruling at 15-16 (March 2, 2012); IEU-Ohio Application
for Rehearing of the March 7, 2012 Entry and Memor-andum in Support at 18-20 (March 27, 2012); IEU-
Ohio Appt"ication for Rehearing of the May 30, 2012 Entry and Memorandum in Support at 12 (June 19,
2012).

100 Additionally, the briefs of FES, Ohio Manufacturers' Association ("UMA"), Ohio Hospita( Association
("OHA"), The Kroger Company ('"Kroger"), Dominion Retail, Inc. ("Uominion"), and Interstate Gas Supply
("IGS") support IEU-Ohio's arguments that AEP-Ohio is barred from collecting stranded costs. See
July 2"d Order at30-31.

141 IEU-Ohio Post Hearing Brief at 16-25; 47-50 (May 23, 2012); IEU-Ohio Reply Brief at 6-7 (May 30,
2012).

so2 Sections 4928.37 to 4928.40, Revised Code,

1a3 Section 4928.4a, Revised Code.

104 iEtl-C3hio Ex. 101 at 10-11; FES Ex. 106.
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reaffirmed and incorporated into AEP-Ohio's Rate Stabilization Plan ("RSP")

proceeding.105

The above-market generation capacity service charges sought by A.EP-Ohio and

approved by the Commission through the Delayed Recognition Pricing Scheme are

based on the same assumptions as the transition revenue claim AEP-Ohio previously

made and agreed to forgo in its ETP proceeding.i°s Both were based on AEP-Ohio's

total net book value of its generation assets, and both included assumptions on the

generation-related revenue that AEP-Ohia would be able to receive in the electric

market (wholesale and retail)-1°7

Because the July 2d Order will allow AEP-Ohio to collect above-market

generation-related revenue, the Commission has unlawfully approved transition revenue

for AEP-Ohio. Therefore, the Commission must grant rehearing, and vacate any portion

of the July 2nd Order that may permit AEP-Ohio to increase or collect rates that provide

AEP-Ohio with transition revenue or the equivalent.

t;. The July 2"d Order is unlawful and unreasonable inasmuch as the
Commission failed to adopt the uncontested recommendation of
IEU-Obio witness Kevin Murray contained at pages 33-34 of 1EU-C3hio
Exhibit 102A, which, if adopted, would provide much needed
transparency to the process AEP-Ohio used to derive the billing
deferminants for generation capacity service.

The Commission unlawfully and unreasonably failed to ensure that AEP-Ohio's

generation capacity service charge will be billed in accordance with a customer's Peak

L_oad Contribution ("PLC") factor that is the controiling billing determinant under the

In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for
Approval of a PcastMaritet Development Period Rate Stabilization Plarr, Case No. 04-169-EL--UNC,
Opinion and Order at 9, (Jan. 26, 2005) (hereinafter "RSP Pmceecfing`),

ros ld. at 8-9, 11.

107 6EtJ-Ohio Ex. 191 at S-9; 11-13; 18.
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RAA. IEU-Ohio witness Murray testified that u[tjhe Commission should require

AEP-Ohio to document to customers and CRES providers that the PLC factor it is

assigning to customers corresponds with the customers' PLC value recognized by

PJtvt_""o$ No party cross-examined Mr. Murray on this issue, or challenged Mr. Murray's

recOmmendatians in their briefs. iEU-Ohio again requested the Commission to require

AEP-Ohio to bring such much needed transparency to the billing determinant

specification in its briefs."'s The July 2nd Order, however, failed to address the

recommendation.

As explained by Mr. Murray;

For settiernent purposes, each PJM electric distribution company ("EDC")
is responsible for allocating its normalized previous summer's peak to
each customer in the zone (both wholesale and retail). According to
PJM's business practice manuals, the process used by an EDC to allocate
peak load contributions to its customers is supposed to be based upon
rules negotiated with the EDC's regulators. To assist in performing these
allocations, PJM publishes information known as the five coincident peaks
or 5CP for each summer, typically by mid-October. The 5CP reflects the
five highest non-holiday weekday RTO unrestricted daily peaks from the
summer. An individual customer's usage during those five hours is known
as the peak load contribution or PLC. PJM calculates the capacity
obligation for the FRR Entity based upon its load forecast. From the FRR
Entity's capacity obligation the ; FRR Entity is required to allocate its
obligation between wholesale and retail customers based upon the
customer's PLC. PJM publishes its 5 coincident peak ("CP") data for each
year to assist each electric distribution company in PJM to make an
appropriate allocation of the entity's capacity obligation to customers. The
CPs correspond to the five hours with the highest.cfemand on the PJM
system for a given PJM delivery year.110

The means by which AEP-Ohio is specifying each customer's PLC has never

been identified by AEP-Ohio. And, as mentioned above, AEP-Ohio did not challenge

'Q$ iEU-C3hio Ex. 102A at 34.

409 IEU-Ohio Reply Brief at 10, 35 (May 30, 2012).

,'o iEU-Of-iio Ex. 1 o2A at 9.

(EU-Ohio's recommendation that the Commission direct AEP-Ohio to make the capacity
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charge billing determinant specification transparent. However, the Commission's July

2"d Order failed to require this rnuch needed transparency. The issue is material to the

ultimate outcome of this case because, without disclosure of the means by which the

PLC is disaggregated from AEP East down to AEP-Ohio and then down to, each AEP-

Ohio customer, it is not possible to test AEP-Ohio's specificafiion of PLCs, determine

whether Ohio customers are disprcporrtionately covering the AEP East FRR capacity

obligation, or whether certain customers or customer classes within AEP-Ohio's territory-

are unfairly being assigneti their PLCs.

The Commission must grant rehearing and require AEP-Ohio to publicly disclose

the means by which the PLC is disaggregated from AEP East down to AEP-Cphio and

then down to each E1EP-{Jhio customer. This action is required regardless of the pricing

method used to identify capacity charges because any capacity charge must be applied

to the proper billing determnant. 1EU-QYiio would also note that this PLC specification

transparency requirement is also a critically important determination of how much

revenue AEP-Ohio may eventually be able to collect for generation capacity service

through the Delayed Recognition Pricing Scheme since RPM-Based Pricing applies to

the PLC. Calculating the difference between RPM-Based Pricing and $188.88/Mtltt'-day

requires a transparent and proper identification of PLCs.

7. The July 2"d
Order is unlawful and unreasonable inasmuch as the

Commission authorized AEP-Qhio to collect above-market prices for
generation capacity service, which will provide

AEP-Ohicr's
generation business with an unlawful subsidy in violation of Section
492$,82(N), Revised Code.

As demonstrated through 1EU-ahio's testimony,"1 and its initiai brief,'12 the

approval of an above-market generation capacity service charge (collected

Fd. at 14, 20-26.
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contemporaneously and in the future) would unlawfully subsidize Ai=P-Ohio's

competitive "dereguiated" generation btisiness.

Among the many other fundamental defects in the July 2"d C)rder, the

establishment of an above-market price for capacity is contrary to the State's policies

proscribing subsidies from flowing between competitive and noncompetitive services, to

the detriment of generation function competitors and shopping and non•-shopping

customers aiike.13 Section 4928.02(H), Revised Code, states that it is the policy of the

State of Ohio to:

Ensure effective competition in the provision of retail electric service by
avoiding anticompetitive subsidies flowing from a noncornpetiiive retail
electric service to a competitive retail electric service or to a product or
service other than retail electric service, and vice versa, including by
prohibiting the recovery of any generation-retated costs through
distribution or transmission rates

!n A.EP-t7hio's Spom proceeding, the Commission held that ` Sectian 4928.02(H)

Revised Code:

requires the Commission to avoid subsidies flowing from a noncornfretitive
retail electric service to a competitive retail electric service. OP seeks to
establish a nanbypassab{e charge that would be collected from al#
distributidn customers by way of the PCCRR. Approval of such a charge
would effectively allow the Company to recover competitive, generatian-
related costs through its noncorrapetitive; distribution rates, in
contravention of the statute.' 14

Despite the plain meaning of Section 4928.02(H), Revised Code, and the Commission's

recent refusal to authorize the recovery of the unamortized Sporn 5 plant investment

through a nonbypassabie charge, the July 2"d Order authorized AEP-Ohio to charge

112
IEU-Ohio Post-Hearing Brief at 56-59 (May 23, 2012).

113 See 5ec6on 4928.02(H), Revised Cocte,
In the Matter of the ApplEcation of Ohio Power Comparay forApproval of the Shutdown of Unit 5 of the fahrlip ,SpOrn Generating Station and to Esfablrsh a PlantShutdown Rider, Case ia1o. 10-1454-EL.-RC}R, Finding and Order at 19 (Jan. 11, 2012) (hereinafter

"SpornDecislon").
114 td

{csB^s9a } 39

000000334



arbitrary above-market generation prices prior to August 8, 2012 and above-market

charges (computed as the difference between RPM-Based Pricing and $188.881MVV

day), thereafter thereby providing AEP-Ohio's competitive generation business with a

unique and anticompetitive subsidy in violation of Ohio law.

$, The July 2" Order is rrralawful and unreasonable inasmuch as it
violates the comparability requirements in Chapter 4928, Revised
Code, which requires the generation capacity service rate applicable
to CRES providers or otherwise to shopping customers to be
comparable to the generation capacity service rate embedded in
AEP-Cihio's SSO rates.

As demonstrated through IEU-Ohio's testimony,115 and its initial brief,116 the Ohio

Revised Codei1' and the Commission's rules require generation capacity service prices

in AEP-Ohio's SSO to be comparable and non-discriminatory relative to the prices

applicable to CRES providers(shopping customers_ Section 4928.02(B), Revised Code,

provides that it is policy of the State of Ohio to "[e]nsure the availability of unbundled

and comparable retail electric service that provides consumers with the supplier, price,

terms, conditions, and quality options they elect to meet their respective needs."

The July 2"d Order adopts RPM-Based Pricing to establish the wholesale

generation capacity service compensation available from CRES providers. The July 2"¢

Order indicates (and does so unlawfully and unreasonably in IEU-Ohio's view) that the

Commission may yet permit AEP-Ohio to collect revenue to supplement the RPM-

Based Pricing compensation available from CRES providers and that such revenue

supplement will be addressed in future Commission decisions. The revenue

supplement aspect of the Commission order does not alter the fact that, as between

1is lEU-Ohio Ex. 102A at 14, 29-32-

9^s !EU-Ohio Post-Hearing Brief at 59-fi1 (May 23, 2012).

Ss,e Sections 4S28.o24(B), 4928.15 and 4928:35(C), Revised Gode; Rule 4901:1-35-01(L), O.A,.G.
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AEP-Ohio and CRES providers and for the wholesale transaction, the Pt1C0 has again

adopted RPM-Based Pricing as the price CRES providers are required to pay for

generation capacity service.

There is no explicrf generation service capacity charge in AEP-Ohio's SSO

ratesl1$ to compare to the generation capacity service rates applicable to CRES

providers. The SSO charge for generation capacity service is not unbundled,

separately stated or driven by the PLC billing determinant. Although there is not an

unbundiod or explicit capacity charge in AEP-Ohio's SSO, AEP-Ohio witness Allen

testified that the AEP-Ohio SSO provides AEP-Ohio with, on average, compensation for

generation capacity service at a rate of $355/MW-day.119 The total compensation

available from the July 2"d Order for generation capacity service (a total of $188.88/N11iV-

ciay plus interest on the deferred revenue supplement) is substantially less than the

amount of compensation for generation capacity service that AEP-Ohio has admitted it

is obtaining from its SSO. Thus, the SSO is not comparable, it is discriminatory and it is

providing AEP-Ohio, according to AEP-Ohio, with excessive compensation for

generation capacity service.

To ensure comparability, non-discrimination and to implement the Commission's

July 2"d Order, the Commission must unbundle the generation capacity service

embedded in the SSO, establish a comparable and non-discriminatory price and rate

design for such unbundEed component (with a proper and transparent recograition of the

PLC) and use the generation capacity service compensation that A,EP-Ohio has

obtained through the SSO that is above the $188.88fMW-day price as an offset to any

"$ AEP-L Ftio Ex: 1 01 at 10; FES Ex. 108 at 3; Tr. Voi. I at67-70.

„s Tr: Vot. If! at 635.-637_
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opportunity that the Commission may provide AEP-Ohio to obtain supplemental

revenue under the Delayed Recognition Pricing Scheme. Otherwise, the Commission's

July 2"d Order praduces a non-comparab6e and discriminatory result that is

unreasonable and unlawful.

9. The July 2"dt3rd'er s+effing a generation capacity rate under PJM's
RAA is unlawful and unreasonable inasmuch as the order violates
the plain language of the RAA, which must be interpreted under
Delaware law (the controlling law under the RAA).

Despite the legal barriers discussed above, the Commission adopted a cost-

based ratemaking methodology in part based on its views about the language in

Section D.8 of Schedule 8.1 of the RAA. Even if the General Assembly had delegated

autt^ority to the Commission to use a cost-based ratemaking method to establish prices

for generation capacity service or it was possible (and it is not) for the RAA to be a

source of the Commission subject matter jrurisdi.ction, the Commission's July 2°a Order

violates the plain meaning of the RAA.

The RAA states the RAA has a region-wide focus and a pro-competitive purpose;

the July 2nd Order ignores both. Additionally, to the extent the RAA allows an FRR

Entity to request a change in compensation for its load that svvitches to an alternative

LSE such as a CRES provider, the RAA looks to the FRR. Entity, its FRR Capacity Plan,

the Capacity Resources that make up that plan, and the FRR Service Area to determine

an appropriate alternative compensation method. Any alternative compensation

method must be just and reasonable and comply with tariff filing and approval

requirements established by federal law. And, there is nothing in the RAA that supports

the view that the word "cost" as it appears in Section D.8 of Schedule 8.1 of the RAA

means."embeddod cost" or the type of cost that the Commission may consider for

purposes of ratemaking under Chapter 4949, Revised Code.
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The RAA states that it is governed by Delaware (aw. AEP-Qhio has not made

any claims related to the meaning of Delaware law and the Commission has thus far

failed to consider Delaware law (something that lEU-C3hio has previously suggested).1z°

Based on the rules of construction formed by Delaware law (discussed below), it

is patently unreasonable for the Commission to extract the word "cost" from the RAA

and transform the word into a meaning that embraces the embedded cost-based

ratemaking method that appears to be the foundation of the July 2°a Order.

The United States Supreme Court ("Court"), when confronted with an analogous

sirtuation of a competitive supplier required to compensate an incumbent owner of

network resources for the use of those resources, addressed the issue of what "cost"

should form the basis for the payments by the competitive supplier to the incumbent

utility. In Verizon Communications Inc. v. Federal Communications Comrnfssion,4z' the

Court sustained the Federal Communications Commission's ("FCC") application of the

word "cost" without reference to or use of "rate-of-return or other rate-based

proceeding.022 The Court found that the FCC's approach to establish compensation for

the use of monopoly service, without reference to the actual or historical "cost" of a

facility, was both supported bythe Telecommunications Act of.1996 and sufficient under

the U.S. Constitution.123 Beginning at page 498 of the decision, the Court stated:

At the most basic level of common usage, "cost" has no such clear
implication. A merchant who is asked about "the cost of providing the
goods" he sells may reasonably quote their current wholesale market
price, not the cost of the particular items he happens to have on his
shelves, which may have been bought at higher or lower prices.

120 {EU-fJhio Reply Brief at 11-12 (May 30, 2012).

'zt 535 U.S. 467 (2002) (hereinafter "Verizon").
122

YeriZorr at 498-501.

'z3 Verizon at 497-501.
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When the reference shifts from common speech into the technical realm,
the inctambents still have to attack uphill. To begin with, even when we
have dealt with historical costs as a ratesetting basis, the cases have
never assumed a sense of "cost" as generous as the incumbents seem to
claim. `°Cost°' as used in calculating the rate base under the traditional
cost-of-service method did not stand for all past capitat expenditures, but
at most for those that were prudent, while prudent investment itself could
be denied recovery when unexpected events rendered investment
useless, Duquesne Light Co. v. Barasch, 488 U.S., at 312. And even
when irivestment.was wha(!y includable in the rate base, ratemakers often
rejected the utilities' "embedded casts," their own book-value estimates,
which typically were geared to maximize the rate base with high
statements of past expenditures and working capitat, combined with
unduly low rates of depreciation. See, e. g., Hope Natural Gas, 320 U.S.,
at 597- 598. It would also be a mistake to forget that "cost" was a term in
value-based rate making and has figured in contemporary state and
federal ratemaking untethered to historical valuation.tlf'l

AEP-Ohio's proposed formula-derived "cost" calculation (which the July 2na C7rder

adopted as a starting point to reach the conclusion that AEP-Ohio's cost of capacity is

$188.881MW-cfay) is not based upon any of the defined terms in the R,4P,. The July 2 "d

Crder's reliance on an embedded cost ratemaking methodology is (as discussed

previously) precluded by Qhio law and confiicts with the procompetitive purpose of the

RAA (as specified in the RAA's Article 2), is incompatible with the controlling provisions

of Delaware law, and conflicts with the U.S. Supreme Court's holding about the

meaning of the word "cost" in an analogous situation. Thus, to the extent the

Commission could establish a, cost-based state compensation mechanism for

generation capacity service pursuant to Ohio law, the Commission's determination

violates the express -terms of or. is otherwise incompatible with the RAA which the

Commission has no authority to modify or ignore and is therefore unlawful and

unreasonable
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a. The administratively-determined "cost-based" rates for
AEP-Ohio's certified electric distribution service area
contained in the July 2"d Order violate the plain language of
Article 2 of the RAA tttat states the RAA has a region-wide
focus and pro-competitive purpose.

The RAA is an agreement or contract among parties that was approved by FERC

with the support of AEP-Ohio and its affiliates. The RAA was initially executed as of

June 1, 2007 and the current parties to the RAA are set forth in Schedule 17. The

express terms of the RAA make it clear that it is a PJM region-wide mutual assistance

agreement.124 Article Z of the RAA sets forth the purpose of the RAA and states:

This Agreement is intended to ensure that adequate Capacity Resources,
including planned and Existing Generation Capacity Resources, planned
and existing Demand Resources, Energy Efficiency Resources, and ILR
will be planned and made available to provide reliable service to loads
within the PJM l;tegion, to assist other Parties during Emergencies and
to coordinate planning of such resources consistent with the Reliability
Principles and Standards. Further, it is the intention and objective of
the Parties to implement this Agreement in a manner consistent with
the development of a robust competitive marketplace, :..125

PJM has also described the RAA as a mutual assistance agreement:

The RAA, with its roots in PJM's prior existence as a power pool, is an
agreement among load serving entities to share a common capacity
obMigatiori acrass a broad regian, and through that sharing to reduce the
capacity burden that each would face on its ovarn.126

Additianally, the RAA is governed by Delaware faw;127 however, the July 2r"'

Order failed to address this legal fact. Under Delaware law, when interpreting a

"a FES Ex. 110A at 4, 21; Tr. Vol. Vi- at 1346-1348.

12sFEiEx.110Aat21.

1zs iEU-Ohlo Ex. 110 at 9.

127 AEP-Ohio has not made any clairns related to the meaning of Delaware law. In Nlatria Healthcare,
lnc, v. Coral SRl1.C, 2007111€L 763303 at x'#, 6(1]el. Ch., March 1, 2(}07), the Delaware Chancery Court
addressed fundamental contract "snterpretation principles under Delaware law.

In construing ccantracts, the function of the Court is to ascertain the shared intentions of
the contracting parties when they entered into their agreement. The first level of analysis
is deceptively sirnpEe^,give the words chosen by the parfies their ordinary meaning.
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contract, the reviewing authority should 'attempt to fulfill, to the extent possible, the

reasonable shared expectations of the parties at the time they corttracted.°'28 As

discussed above the RAA states that it is the expectation of the parties to the RAA "to

irnpiement [the EZAA] in a manner consistent with the development of a robust

competitive marketplace."' 29 The authorization of an above-market anti-competitive

capacity price is incompatible with the stated objectives regarding the implementation of

the fz.AA.

Disputes over a contract negotiated by sophisticated parties typically fall into three broad
categaries. First, the parties did not anticipate and provide for tuture events. Thus, the
contract fails to address (or to address fully) the responsibilities of the parties in a
particu(ar factual setting. Second, the parties (or their lawyers) understand that there are
drafting imperfections, perhaps because the parties cannot devise a mutually acceptable
resolution to certain issues. The parties do not want what (at that time) are viewed as
minor impediments to derail the transaction. They hope that the identified risks will not
materialize and trust that, if the unlikely events occur, some judge will fill in the gaps in a
way that substantially preserves the benefits of the bargain for each side. Finally, there
are disputes like the one now pending. The words, when fairly read and given their
ordinary meaning, lead to a result that the Court cannot believe is what reasonable
parties would have intended. In a sense, one party's argument boils down to a plea of.
"We couldn't have been that obtuse (or worse)." The result reached here is, in large part,
unpalatable; it is the product, however, of words chosen by scaphisticated parties who
drafted a complex and comprehensive agreement. More importantly, it is not for some
judge to substitute his subjective view of what makes sense for the terms accepted by
the parties.

. ^*.^

When interpreting a contract, the Court's function is to "attempt to fulfill, to the extent
possible, the reasonable shared expectations of the parties at the time they contractetf_'
The Court does this by initially looking to the contract's express terms. If the terms are
clear on their face and reasonably susceptibie to only one meaning, then the Court gives
those terms the meaning that would be ascribed to them by a reasonable third party. If,
however, a contract's language is ambiguous, then the Court will look beyond the "four
comers" of the agreement to extrinsic evidence. A contract is not ambiguous merely
because the parties disagree as to its proper construcfion; tristead, ambiguity exists when
the terrns of a contract are reasonably susceptible to different interpretations or have two
or more different meanings. Also, when possible, the Court should atternpt to give effect
to each term of the agreement and to avoid rendering a provision redundant or iElusory,
(interna( citations omitted).

128
Id.

4 -9 FES Ex. 11 flA at 21.
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The RAA is a multi-party agreement and any attempt to adjudicate the rights of

any party to the agreement may affect the rights of other parties to the agreement.13°

Article 6 of the RAA states:

Except as otherwise provided herein, this Agreement shall be managed
and administered by the Parties, Members, and State Consumer
Advacates through the Members Committee and the Markets and
Reliability GorrEmittee as a Standing Committee thereof, except as
delegated to the Office of the Interconnection and except that only the
PJM Board shall have the authority to approve and authorize the filing of
amendmenfs to this Agreement with the FERC.131

Thus, to the extent the Commission had any authority to establish a cost-based

price for generation capacity service in accordance with the RAA, the Commission's

July 2"d arcter missed the mark. While the Commission recognized that RPM-Based

Pricing supports campetitian, it nonetheless authorized AEP-Ohio to collect significantly

above-market anti-competitiue rates through a deferral mechanism that only ioeks to the

capacity compensation AEP-Ohio obtains when customers are served by a CRES

provider. And the Commission limited its focus to AEP-Ohio's certified electric

distribution service area without addressing the region-wide focus of the RAA. The

Commission a(so completely ignared Delaware law in interpreting the RAA. For these

reasons, the Commission's attempt to establish a cost-based rate for generation

capacity service under the RAA is unlawful and unreasonable as the Commission's

decision violates the plain meaning and stated objective of the RAA.

.so Ohio R. Giv. P. 19.

"' FES Ex. 'f'fQA at 30.

{C38t63:S } 47

000000342



b. Even if cost-based rates were established pursuant to the
RAA, the Commission uniawfully and unreasonably based its
determination of "cost" upon the embedded cost of
A;EP-Ohio's owned and controlled generating assets based on
a ctefective assumption that such generating assets are the
source of capacity available to CRES providers serving
customers in AEP-Ohio's certified electric distribution service
area. The RAA requires that any change to the default pricing,
RPM-Based Pricing, must be just and reasonable and looks to
the FRR Entity, and the FRR Entity's Service Area and the
Capacity Rescsurces in the FRR Entity's Capacity Plan to
establish any pricing other than RPM-Based Pricing. Based on
the plain meaning of the word "cost", the July 2 "d Order's
sanctioning of the use of embedded cost to establish
generation capacity services is arbitrary and capricious. In
addition, the uncontested evidence demonstrates that
AEP-Ohio is not an FRR Entity, AEP-Ohio's owned and
controlled generating assets are not dedicated to serve Ohio
load and also demonstrates that AEP-(3hici's owned and
controlled generating assets are not the Capacity Resources
in the FRR Entity's Capacity Plan. In such circumstances, the
Commissian's reliance upon embedded cost data for
AEP-Ohio's owned and controlled generating assets to
establish the cost incurred to provide generating capacity
services to CRES providers is arbitrary and capricious.

The Commission unreasonably and unlawfully adopted AEP-Ohio's starting point

for its "cost-based" raternakirtg calculation, which starting point was based upon the

"embedded cost" of AEP-Ohia's generating assets (including year-er►d plant balances}.

AEP-Ohio claimed that "[tjhe plain language of Schedule 8.1, Section D.8 of the RAA

estaialishes AEP-Ohio's right to elect to charge a cost-based rate to CRES providers."132

The RAA, however, allows an FRR Entity to request deviation from the defauit RPi',r'i.-

Basec! Pricing, and the RAA defines the information necessary to deviate from the

default compensation methodology- Because the Commissir,n's determination was

based upon a flawed starting point, its "cost" calculation violates the plain language of

the F2AAv

,az AEP-Ohio En€tiaE Brief at 13 (May 23, 2012),

{G3a1s9_6 } 48

000000343



Schedule 8.1, Section D.8 of the RAA states=

In a state regulatory jurisdiction that has implemented retail choice, the
FRR Entity must include in its FRR Capacity Pian aN load, including
expected load growth, in the FRR Service Area, notwithstanding the loss
of any such load to or among alternative retail LSEs. In the case of (oad
reflected in the FRR Capacity Plan that switches to an alternative retail
LSE, where the state regulatory jurisdiction requires switching customers
or the LSE to compensate the FRR Entity for its FRR capacity
obligations, such state compensation mechanism wifl prevai[. In the .
absence of a state compensation mechanism, the applicable alternative
retail LSE shall compensate the FRR Entity at the capacity price in the
unconstrained portions of the PJM Region, as determined in accordance
with Atfachmenfi DD to the PJM Tariff [RPNE-Based Pricingj, provided that
the FRR Entity may, at any time, make a filing with FERC under Sections
205 of the Federal Power Act proposing to change the basis for
compensation to a method based on the FRR Entity's cost or such other
basis shown to be just and reasonab(e, and a retail LSE may at any time
exercise its rights under Section 206 of the FPA.133

Like most contracts having regulatory significance, the RAA contair«s a definition

section where "Agreement," "Capacity Resources," "Fixed Resource Requirement

Alternative or FRR Alternative," "FRR Capacity Plan," "FRR Entity," "FRR Service Area,"

"IOU," "Load Serving Entity or LSE," "Party," "PJM Region," "Planning Period," "Self-

Supply,"'-^4 "State Regulatory Change" and other terms having significance for purposes

of the RAA are defined.

in FES Ex. 1'EOA at 111 (emphasis adcted)e

13`' The RAA definition of Self-Supply incorporates the definition of Self-Supply that appears in Attachmerst
DD (Section 2.85, page 2305) to PJM's FERC-approved tariff (emphasis added):

"Self- suptaly" shall mean Capacity Resources secured by a Load-Serving Entity, by
ownership or contract, outside a Reliability Pncing Model Auction, and used to meet
obligations under this Attachment or the Reliability Assurance Agreement through
submission in a Base Residual Auction or an Incremental Auction of a Se,i Offer
indicatirbg such Market Sel4er's intent that such Capacity Resource be 5elf-Supp#y- Seff-
Supply may be either cammitted regardless of clearing price or submitted as a Sell
Offer with a price bid. A Load Serving Entity's Sell Offer with a price bid for an
owned or contracted Capacity Resource shall not be deemed "Self-Supply," unless
it is designated as Self-Supply and "used by the LSE to meet obligations under this .
Attachrnerrt or the Reiiability Assura.nce itgreemerat.

FES Ex. I 'SOC at 2305.
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Assuming, arguendo; that the Commission could make determinations regarding

the rights and obligatidns of parties to the RAA, the plain meaning of the above

language makes it applicable, if at all, ority to an FRR Entity and then only to the FRR

Entity's Capacity Plan.

As the evidence in this proceeding demonstrates, and as admitted by AEP-Ohio,

AEP-Ohio is not an FRR Entity. Rather, AEPSC is the FRR Entity as agent for the

aggregated load of the combined AEP operating companies (4ncitlding AEP-Ohio)

known as AEP East.'35

AEP-Ohio also failed to identify or introduce the FRR Capacity Plan to which the

above-quoted plain language refers. Sectiori 1.29 of the RAA defines "FRR Capacity

Plan" as follows:

FRR Capacity Plan shall mean a long-term plan for the commitment of

Capacity Resources to satisfy the capacity obligations of a Party that has

elected the FRR Alternative, as more fully set forth in Schedule 8.1 to this
At,J' feerrle{1t.136

AEP-Ohio further failed to identify the FRRService Area that must be identified

according to the above-quoted language. Section 1.31 of the RAA defines "FRR

Service Area" as follows:

FRR Service Area shall mean (a) the service territary of an IOU as
recognized by state law, rule or order; (b) the service area of a Public
Pornrer Entity or Electric Cooperative as recognized by franchise or other
state law, rule, or order; 'or (c) a separately identifiable geographic area
that is: (i) bounded by wholesale metering, or similar appropriate mrilti-
site aggregate metering, that is visible to, and regularly reported to, the
Office of the tnterconnection, or that is visible to, and regularly reported to
an Electric Distributor and such Electric Distributor agrees to aggregate
the load data from such meters for such FRR Service Area and regularly
report such aggregated information, by FRR Service Area, to the Office of

13$ !d. at 475-476; see also Tr. Vol: !! at 436-437; Tr. Vol. XI at 2533-2534.

FES Ex. 1'f0A at 14_
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the Interconnection; and (ii) for which the FRR Entity has or assumes the
obligation to provide capacity for all load (including load growth) within
such area. In the event that the service obligations of an Electric
Cooperative or Public Power Entity are not defined by geographic
boundaries but by physical connections to a defined set of customers, the
FRR Service Area in such circumstances shall be defined as all
customers physically connected to transmission or distribution facilities of
such Electric Cooperative or Public Power Entity within an area bounded
by appropriate wholesale aggregate metering as described above.'37

And on this subject, AEP-Ohio's witnesses agreed that PJM does not look to AEP-Ohio

for purposes of the FRR election but to AEPSC as agent for the aggregated group of

the AEP East operating companies including AEP-Ohio:'s$ So whatever the FRR

Service Area is, it is clear from the record evidence that the FRR Service Area is not

coextensive with AEP-Ohio's certified electric distribution service area. AEP-Ohio also

failed to identify the FRR capacity obligation that is referenced in the above-quoted

language.

Further, the word cost is not used in conjunction with the "state compensation

mechanism" (regardless of whether it is defined as "embedded cost" or defined as

"avoided cost," which would be more in keeping with the content of the RAA and other

governing PJM documents). Schedule 8.1, Section D.8 (quoted above) does not

provide AEP-Ohio with the unilateral right to compensation for capacity that is based on

AEP-Ohio's embedded cost. Schedule 8.1, Section D.8 permits an FRR Entity to seek

a change in the method of compensation to a method that is based on the FRR

Entity's cost or such other basis shown to be just and reasonable.';j39

The plain language of the RAA destroys the foundation of AEP-Ohio's claim that

".. Schedule 8.1, Section a.8 of the RAA establishes AEP Ohio's right to elect to

i37
Ic. at 10-11.

Tr. Vol. Xi at 2533-2534.

13e FES Ex. 11 oA at i11 _
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charge a cost-based rate to CRES providers."14° Since AEP-Ohio did not advance any

other legal theory to support its claimed unilateral right to use a so-called embedded

cost method to set the CRES capacity price, the Commission's inquiry should have

ended with a rejection of AEP-Ohio's claim. Instead, the Commission attempted to take

AEP-Ohio's formula derived "cost" calculation and make certain adjustments to the

cafii3ulation.'44 Assuming the Commission had authority to approve cost-based

ratemaking methodology to establish compensation for generation capacity service

under the RAA, the Commission's starting point fundamentaily missed the niark.

The above-quoted language from the RAA requires specific information to

evaluate an FRR Entity's proposal to change the method of compensation for the FRR

Entity's capacity obligation. That information was never introduced into the record and

therefore the Commission's "cost" determination does not comply with the RAA,

Instead of applying the framework set out by the RAA (as discussed above),

AEP-Ohio tied its "cost" calculation to AEP-Ohio witness Dr. Pearce's opinions. He

claimed that "because [AEi-'-C3hio] is self-supplying its own generation resources to

satisfy these load obligations, the cost to provide this capacity is the actual embedded

capacity cost of CSP's and UPCC}'s generation.,'142 But Dr. Pearce made clear at page.

5 of his direct testimony that he relied upon AEP-Ohio witnesses Munczinski and Horton

for his statement that AEP-Ohio elected to utilize the FRR option as a predicate for his

embedded-cost driven formula rate proposal. And the record evidence - including the

admissions by AEP-Ohio witnesses Horton and Nelson - shows that: (1) AEP-Ohio did

140 A,EP-t7hio lnitiai Brief at 15 (May 23, 2012}:

See July 2' Order at 33-35.

142 Id. at 36 (emphasis in originai}.
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not make an FRR election for its certified edectric distribution service area;'43 (2) no FRR

election is associated uniquely with AEP-OhEo's certified electric distrf}]!ltion service

area;'" and, (3) AEP-Ohio's owned and controlled generating assets are not the source

of capacity available to a CRES provider serving retail customers in AEP-Ohio's

certified edectric distribution service area.145

Thus, Dr. Pearce's embedded-cost formula rate math has no relationship to

reality even if: (1) AEP-Ohio had demonstrated that a change frorn RPM-Based Pricing

is warranted based on the facts and law; and (2) the Commission has authority to adopt

a cost-based pricing method for generation capacity service.

As already discussed, the RAA itself dispels the notion that capacity anywhere in

PJM, regardless of FRR or RPM status, is dedicated to specific customers or load. The

RAA is a mutual assistance agreement through which Capacity Resources are shared

on a region-wide basis within PJM. Schedule B. `i A dealing with the FRR Alternative

makes this clear (emphasis added):

The Fixed Resource Requirement ("FRR") Alternative provides an

aiternati•ve means, under the terms and conditions of this Schedule, for an

eligible Load-Serving Entity to satisfy its obligation hereunder to commit
Unforced Capacity to ensure reliable service to loads in the PJM
Regloli. 146

Schedule 8.1.8.2 of the RAA does permit a party to elect the FRR Alternative for

a portion of its load within the PJM Region, but a partial FRR Altemative election

triggers specific requirements:

143 Tr. VoI. EI at 429, 475; Tr. Vpl. X! at 2530-2534..

144 ttl.

145 id. at 2530-2531, 2533; see also Tr. Vol. Xi at 2543-2547
ias PIES Ex. I IDA at 106 (emphasis added).
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A Party eligible under B.1 above may select the FRR Alternative only as to
all of its load in the PJM Regior ► , provided however, that a Party may
select the FRR Alternative for only part of its load in the PJM Region if (a)
the Party elects the FRR Afternative "for all load (including all expected
load growth) in one or more FRR Service Areas; (b) the Party complies
with the rules and procedures of the Office of the Interconnection and all
relevant Electric Distributors related to the metering and reporting of load
data and settCement of accounts for separate FRR Service Areas; and (c)
the Party separately allocates its Capacity Resources to and among FRR
Service Areas in accordance with rules specified in the PJM Manuals.i47

Section 1.67 of the RAA defines PJM Region as follows:

PJM Region shall have the same meaning as provided in the Qperating
Agreement. 14$

Section 1.35A of the PJM Operating Agreement'4g defines PJM Region as follows

(emphasis added):

"PJM Region" shall mean the aggregate of the MAAC Control Zone, the
PJM West Region, and VACAR Control Zone.

AEP-Ohio has'rtot claimed that a partial FRR Alternative election was made, nor has

AEP-Ohio offered any evidence showing -that the FRR Alternative was uniquely elected

for the AEP--t7hio certified electric distributiora service area.15°

The fact that PJM treats Capacity Resources as a PJM Region resource was also

acknowledged by several AEP-Ohio witnesses.15' On a day-to-day basis, the output of

all the generating assets of the AEP East operating companies (including AEP-Ohio) are

bid into PJM's market by AEPSC with an offer price.t5z On a region-wide basis, PJM

147 Id. at 107.

148 !d. at 15.

149 PJM C?perating Agreement at 22. The PJM Operating Agreement is available via the internet at:b-ttP (fast visited July 31, 2012).
^sa Tr. Vol. 11 at 476. .

ld, at 484-485.

152Tr. Vol. Xi at2544-254a.
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then determines which resources are actually dispatched to serve load in the PJM

Region. 1,53

On any given day, AE3'-Qhio's actual load requirements are not required to be.

satisfied from AEP-€3hio's owned and controlled generating assets.154 The operation of

AEP-Ohio's "deregulated"055 generating assets cannot be separated from the operation

of the combined generation fleet of the AEP East operating com,pan.ies.On an after-

the-fact basis, allocations are performed to attribute AEP generation output to off-

system sales.'57 It is impossible to simulate a dispatch of the AEP-Ohio owned or

controlled generating assets without performing a dispatch for the entire AEP system.158

Additionally, AEP-Ohio witness Nelson, as well as other AEP-Ohio and

intervenor witnesses, testified that the demand response capability of AEP-C3hio's retail

customers can be used as Capacity Resources to satisfy the capacity obligation of the

FRR Entity in addition to the undisclosed generation assets included in the FRR

Capacity PIan.15g Again, AEP-Ohio did not introduce the FRR Capacity Plan so the

specific Capacity Resources relied upon are not known. So, Dr. Pearce's exclusive

reliance on embedded costs he attributed to AEP-Uhio's generating plonts is not

consistent with reality or the definition of Capacity Resources in 'the RAA,. Even if

Dr. Pearce would have offered a formula rate proposal that looked to the entire fleet of

the AEP
East operating companies' generating assets, it would stlll be out of touch with

^ss Id.

Id. at 2546-2547.
,ss

fd_ at 2536-2537,

Id. at 2545-2547.

ts7 /d at 2547-2550.

Id. at 2545-2547.

See e.g., Tr. Vol. X! at 2531.
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reaiity because PJitill relies upon Capacity Resources for the entire PJM Region and

Capacity Resources inc(udes both demand and supply-side Capacity Resources, not

just generating plants.

As already discussed, the RAA calls for an FRR Entity to submit an FRR

Capacity Plan. The RAA defines the FRR Capacity Plan as follouvs:

ERR Capacity Plan shall mean a long-term plan for the commitment of
Capacity Resources to satisfy the capacity obligations of a Party that has
elected` the FRR Alternative, as more fully set forth in Schedule 8.1 to this
A.g reement.' 3a

If AEP-Ohio was actually engaged in the kind of "Selfi-Supply" of Capacity

Resources as is permitted under the RAA, Schedule 7 of the RAA would apply.

Schedule 7 of the RAA states as follows (emphasis added):

A.

B.

C.

SCHEDUC,E7

PLANS TO MEET OBLIGATIONS

Each Party that elects to meet its estimated obligations for a
Delivery Year by Self-Supply of Capacity Resources shall notify the
Office of the 3nterconnection Via the Internet site designated by the
Office of the Interconnection, prior to the start of the Base Residual
Aucticrn for such Delivery Year.

A Party that Self-Supplies Capacity Resources to satisfy its
obligations for a Delivery Year must submit a Sell Offer as to
such resource in the Base Residual Aucfton for such Delivery
Year, in accordance with Attachment DD to the PJM Tariff.

If, at any time after the close of the Third Incremental Auction for a
De6very Year, including at any time during such Delivery Year, a
Capacity Resource that a Party has committed as a Self-Supplied
Capacity Resource becomes physically incapable of delivering
capacity or reducing load, the Party may submit a replacement
Capacity Resource to the Office of the lnterconr#ection. Such
replacement Capacity Resource (1) may not be previously
committed for such Delivery Year, (2) shall be capable of providing
the same quantity of inegawatts of capacity or load reduction as the
originally committed Capacity Resource, and (3) shall meet the

ieo FES Ex. 110A at 10.
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same locational requirements, if applicable, as the originally
ccarnrrtitted resource. In accordance with Attachment DO to the
PJM Tariff, the Office of the Interconnection shall determine the
acceptability of the replacement Capacity Resource.161

Accordingly, satisfaction of the Capacity Resource obligation established by the RAA

through Self-Supply calls for the submission of a sell offer in the BRA. In other words,

the Self Supply option is only available to LSEs participating in the RPM BRA, and as

AEP-Ohio has repeatedly stated, its legal theory relates only to the FRR Alternative.

The Self-Supply RPM market option defined in the RAA is mutually exclusive from the

Capacity Resources that are designated as part of the FRR Erttity's FRR Capacity Plan.

AEP-Ohio cannot be an FRR Entity and "Self-Supply" Capacity Resources.

Thus, Dr. Pearce's threshold assumptions - that AEP-Ohio is an FRR Entity and

that AEP-Ohio's owned and cantrQlled generating assets are the source of capacify

provided to a CRES provider serving retail customers in AEP-Ohio's certified electric

distribution service area - are wrong. Because these threshold assumptions are wrong,

the mathematical computations embedded in f3r. Pearce's proposed formula rate

therefore cannot identify any type of cost of capacity provided to a CRES provider

serving retail customers in AEP-Ohio's certified electric distribution service area.

Because of the fundamental errors made by Dr. Pearce, the Staff's recommended

adjustments that the Commission accepted, in part, are victims of the defects in

Dr. Pearce's assumptions and his assumption-driven rnath. And the Commission's

statement at page 33 of the July 2d Order indicating that no party seriously challenged

the Staff s cost-based methodology ignores the serious challenge that IEU-Ohio made

161 ld. at 101 (Pmphasis added).

{c361fi9:B } 57

00000Q,352



and repeats here. After ail was said and done during the evidentiary phase of this

proceeding, even the Staff urged the Commission to adopt RPM-Based Pri.cirig.

Had AEP-(Jhio, actually been Self-Supplying Capacity Resources or had it

actually been a stand-alone FRR Entity, it would have been a simple matter for

AEP-Ohio to have identified the FRR Capacity Plan or the Self-Supply resources that it

is relying on to meet the RAA obligations. AEP-Ohio did not do so. Instead, it resorted

to false assumptions and then embedded the false assumptions in the math associated

with a proposed mathematical forrnula that pulls garbage in and pushes garbage out.

Despite these fundamental flaws, Staff used AEP-Ohio's "cost" methodology and

then made certain adjustments to AEP-Ohio's calculation. These adjustments included

changes to< return on equity; rate of return; construction work in progress, plant held for

future use; cash working capitai; certain prepayments; accumulated deferred income

taxes; payroll and benefits for eliminated tsositions; 2010 severance program cost;

capacity equalization revenue; ancillary services revenue; and energy sales margins.112

Staffs adjustments resulted in a"cost" of capacity of $145.411MVtl-day.163 The

Comrnission accepted some of Staff's adjustments, modified one adjustment, arid

rejected others.1154 The result of the. Commission's modification to Staffs calculation

was a computed "cost" of capacity of $ 9 88.8816V11PU-day detached from any

determination of such things as a test year, a date certain used and useful rate base

valuation, test year expenses, test year revenue at current rates and the total authorized

revenue that AEP-Ohio should have an opportunity to coLlect in the future. Because the

Staff's calculation relied upon AEP-Ohio's methodology, and the Gommission's

,sz Juty 2 d Order at 25.

163 ld:

164 Iti_ at 33-35.
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adjustments relied upon Sfaffs calculation, the Staff and the Commission's calculation

suffer from the same fundamental flaws discussed above. Neither the methodology nor

its application has been connected to an FRR Entity, the relevant FRR Capacity Plan,

and the actual Capacity Resources relied upon by the FRR Entity to satisfy its capacity

obligation to PJM.

Thus, even if the Commission had authority to permit AEP-Ohio to change from

RPM-Based Pricing to a cost-based ratemaking method to determine the compensation

for generation capacity service available to CRES providers serving retail customers in

AEP-Ohio's certified electric distribution service area, tfie so-called embedded cost-

based methodology used as the starting point for the Commission's determination was

based on bankrupt assumptions and numerical inputs that are wrong. For this reason,

the Commission's July 2d Order is unlawful and unreasonable.

10. The July 2"a Order is unlawful and unreasonable inasmuch as the
Commission violated Section 4903.09, Revised Code, by failing to
properly address all material issues raised by the parties; the Ohio
Supreme Court has held that the failure to address all material
matters brought to the Commission's aftention is a reversible error.

Section 4903.09, Revised Code, requires the Commission to sufficiently detail

"the reasons prompting the decisions arrived ate"'s5 It is reversible error if the

Commission "initial(y failed to explain a material matter," that matter was again brought

°to the commission's attention through an application for rehearing ,.. far ►d] the

commission still failed to explain itself' on rehearing.'66

IEU-Ohio raised material issues through its testimony and briefs that the

Commission failed to address in the July 2 °d Order. Specifically, lEU-Ohio presented

vss 5ee also in re Application of Columbus S. Power Co., 128 Dhio St.3d 812, 201 1-tJhio-1788 atIN 70-
71.

td atV 71.
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the Commission with evidence that any above-market rate for generation capacity

service would allow AEP-Ohio to collect transition revenue ("stranded cost") in violation

of Ohio law and AEP-Ohio's commitrner3ts made in its ETP proceeding.l s' The July 2n`a

Order recognized that parties had raised this issue, summarizing the stranded cost

arguments raised by IEU-Ohio and other intervening laartaes.16$ However, the order

failed to address the issue.. This issue is material to the resolution of this case, because

if the Commission determines an above-market generation capacity service would

provide AEP-Ohio with transition revenue as IEU-Ohio befieves the Commission must,

Ohio law requires the Commission to reject the proposed above-market charge.

IEU-Ohio also presented unchallenged recommenda#ions to bring much needed

transparency to the billing determinant specification and billing process behind

generation capacity service, which the Cammission failed to address. Additionally, IEU-,

Ohio contested the ccist-based ratemaking proposals because they produced non-

comparable and discriminatory results.'69 IEU-Ohio contested the Commission's ability

to approve the proposed abflve-market generatian charge because the Commission

lacks jurisdiction to use cost-based ratemaking to increase rates for generation service

or through the exercise of general supervisory authority. Further, IEU-Ohio contested

the use of a cost-based methodology as presented by AEP-Ohio (arid illustrated by the

Commission's Staff) because the resulting above-tYtarket generation capacity service

price applicable to CRES providers provides AEP-Ohio an anticompetitive subsidy in

violation of Section 4928.02(H), Revised Code. IEU-Ohio also contested the cost-

167 EEIJ-Uhio Ex. 101, in passim; !EU-Ohio Ex. 102A at 15-20.
i6fi Id.

aes ld_ at 9, 29-32.
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based ratemaking proposal because they conflicted with the plain language of the RAA.

(as discussed aboVe).17o

These contested issues - all material issues - are presented herein to the

Commission again. The Ohio Revised Code requires the Commission to.address these

issues and the failure to do so on rehearing is grounds for reversal.

1I. The July 2"a Order, which offers AEP-Ohio the opportunity to obtain
above-market compensation for generation capacity service through
a deferred revenue supplement [computed based upon the difference
between RPM-Based Pricing and $188-88Imegawatt-day (xc1VIW-day"),
including interest charges] is unlawful and unreasonable for the
reasons detailed below.

The Commission's July 2"d Order is unlawful and unreasonable inasmuch as the

deferral that was created is riddled with legal and factual errors and omissions. Legally,

there has not been a finding that a rate in excess of RPM-Based Pricing would promote

the pra-competitive State policies contained in Section 4928.02, Revised Code, or that

AEP-Ohio is entitled to increase rates based on the ratemaking method set forth in

Chapter 4909, Revised Co.de. Additionally, the Commission does not have authority to

authorize the recovery of a generation-related deferral unless the deferral is a result of a

phase-iri of a lawfully approved rate under Sections 4928.141 to 4928.143, Revised

Gode.171 Further, any justification for approving an above-market price for generation

capacity service based upon financial harm that might occur to AEP-Ohio is, based on

prior Commission rulings, irreievant.

From an accounting perspectirre, it is impossible to defer and create a regulatory

asset measured by the difference in two revenue streams (in this case, a revenue

stream tied to RPM-Based Pricing and a revenue stream tied to a 188.88WN-day

17o See Assignrnent of Error No. 8, supra, at 40-42; IEU--0hio Post-Hearing Brief at 52-55 (May 23, 2012);
IEU-Ohio Reply Brief at 18--25 (May 30, 2092).

Section 4928.144, Revised Gade.
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price}; only an incurred expense can be deferred through the creation of a regulatory

asset. To the extent a deferral could be created, there is no evidence that a carrying

cost ori the deferral is appropriate, let alone one established at AEP-Ohio's WACC or

embedded (historic) cost of long--term debt. Einally, the July 2nd Order failed to

recognize that SSO customers are, according to AEP-E?hio, providing AEP-Ohio with

compensation for generation capacity service that is nearly double the $988.881M1dV-day

charge. In this circumstance, the July 2`' Order is unreasonable and unlavvFul because

it failed to establish a mechanism to credit such excess compensation against any

deferred balance the July 2"d Order works to create by comparing RPM-Based Pricirig

to the $188.88IMW-day price associated with shopping customers.

a. The above-market supplement conflicts with the policies
contained in Section 4928.02, Revised Code, which relies upon
market forces, customer choice and prices disciplined by
market forces to regulate prices for compefitive electric
services.

Section 4928.02, Revised Code, contains State policies vvhicti the Commission is

obligated to effectuate pursuant to Section 4928.08, Revised Code: These policies

generally support reliance on market-based approaches to set prices for competitive

services such as generation service and strongly favor competition to discipline prices

of competitive services. In the Stipulation Order, the Commission espoused on the pro-

competitive State policies in the context of AEP-Ohio's requested generation resource

rider

We will first look to the market to build needed capacity, ... [Any cost-
based generation facility] must be based upon a demonstration of need
under the integrated respurce planning process and be narrowly tailored
to advance the policy provision contained in Section 4928.02, Revised
Code ... i 7z

„z Strpulatiora Order at 39-40.
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In this proceeding, the Commission reaffirmed Section 492$.02, Revised Code,

favors market-based approaches to set prices and compensation for competitive

services. The Commission rejected imposing the significantly above-market

$188.88/MW-day charge on CRES providers. Instead, the Commission held that

AEP-Ohio would have to begin, shartiy, charging the market-based RPM-Based Pricing

so as to "promote retail competition."173

The Commission found that "RPM-based capacity pricing will stimulate true

competitien amona suppliers in AEP-Ohio's service territn " and inriif " try encen

shopping.';174 The Commission also found that RPM-Based Pricing has "successfully

been used throughout Ohio and the rest of the PJM region and puts electric utiEities and

CRES providers on a level playing feid.""-5 Thus, the Commission found that RPM-

Based Pricing promoted State policy and competition in fine with Ohio law and policy

and the Commission's duty to effectuate that policy.

The July 2d Order did not find that an above-market capacity charge coufd

comply with Section 4928.02, Revised Code, and the Commission's reasoning implicitly

rejects such a finding. Because the above-market deferred revenue supplement

contained in the Delayed Recognition Pricing Scheme does not comply with Section

4928.02, Revised Code, the Commission's authorization of this component of the

pricing scheme was unlawful and unreasonabie_

'?3 JuJy 2"" Order at 23.

ia ld.
175 id
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b. The Commission is prohibited under Section 4928.05(A),
Revised Code, from regulating or otherwise creating a deferral
associated with a competitive retail electric service under
Section 4905.13, Revised C+ode. The Commission may only
authorize deferred collection of a generation service-related
price under Section 4928.144, Revised Code, and any such
deferral must be related to a rate estabtished under Sections
4928.141 to 4928.143, Revised Code.

As part of the July 2"d Order, the Commission hetd it was authorizing AEP-Ohio

to defer for future collection the difference between RPM-Based Pricing and

$188.88/MW-day under Section 4905.13, Revised Code.1r5 As discussed above, the

Commission's ability to regulate competitive retail electric seruices is generally limited to

Sections 4928.141 to 4928.144, Revised Code.177 As part of that authority, the

Commission has authority to authorize a phase-in of generation rates thereby creating a

regulatory asset, i.e. a deferral, onl ^f it is the result of a phase-in of an SSO rate.

Section 4928,144, Revised Code, states that the Commission:

may authorize any just and reasonable phase-in of any electric distribution
utility rate or price established under sections 4928.141 to 4928.143 of the
Revised Code, and inclusive of carrying charges, as the commission
considers necessary to ensure rate or price stability for consumers. If the
commission's order includes such a phase-in, the order also shall provide
for the creation of regulatory assets pursuant to generally accepted
accounting principles, by authorizing the deferral of incurred costs equal to
the amourif not collected, plus carrying charges on that amount. Further,
the order shall authorize the. colfection of those deferrals through, a
nonbypassable surcharge on any sucti rate or price so established for the
electric distribution utility by the commission.

Outside of this authority, the Commission is otherwise without authority to

authorize an EDU to defer for future coltecticrn any generation-related costs.'as In the

July 2"d Order, however, the Commission held that it was not authorizing the generation

178
JLlly 2"d Order at 23.

`77 Section 4428.05, Revised Code.

178 See Section 4928.05, Revised Code igeneral6y limiting the Commission's jurisdiction to regulate
generation service to Section 4928. 141 to 4928.144, Reviseri Code).
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capacity service rate as part of an SSO under Sections 4928.141 to Section 4928.143,

Revised Code, but rather under its general supervisory jurisdiction contained in

Sections 4905.04, 4905.05, and 4905.06, Revised Code."9 Because the Camrnission

did not (and it could not) authorize the Delayed Recognition Pricing Scheme under

Sections 4928.141 to 4928.143, Revised Code, the Commission is without authority to

authorize a phase-in, and the resulting deferral.

Additionaliy, any use of phase-in authority under Section 4928.144, Revised

Code, requires the Commission to identify, as part of the phase-in accounting, the

"incurred costs" that are deferred for future collection. Neither - AEP-Ohia nor the

Carmmission has identified the 4incurred cost" that the Commission must specify to

lawfully proceed with the phase-in authority in Section 4928.144, Revised Code, even if

such authority could be used in the case of generation capacity service rates. Absent

the required °rdentifcatfon of "incurred costs°, there is no means proposed by AEP-Ohio

or identified by the Commission to ensure that the deferral is necessary to compensate

AEP-Ohio for "incurred costs." This point takes on added significance since the "cost"

calculation, which is the foundation for the Delayed Recognition Pricing Scheme, was

based on a"formula rate" methodology that bears no relationship to AEP-Ohio's cost to

meet its FRR obligation. For these reasons, the July 2d Order was unlawful and

unreasonable.

i73 JUIy 2' Order at 12-1 3.
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c. The Commission unlawfully and unreasonably authorized.
AEP-Ohio to defer the collection of generation capacity service
revenue. Under generally accepted accounting principles,
only an incurred cost can be deferred for future collection. To
the extent that the Jufy 2"d Order implies the CornmissiEon's
intended use of Section 4928.144, Revised Code, that Section
also requires the Commission to identify the incurred cost that
is associated with any deferral, a requirement unreasonably.
and unlawfully neglected by the July 2"d d3rder.

The Commission's July 2"^ Order was, unlawful and unreasonable because the

Commission authorized AEP-Ohio to defer the difference between an RPM-Based

Pricing rate and a rate set at $188.88/MW-day. Under generally accepted accounting

principles, oniy an expense, i. e., a°cost", can be deferred. Because the issue of a

deferral was not created until the Commission issued its July 2"a Order, there is no

evidence in the reGord on this issue. Thus, the Commission must grant rehearing and

r-emove the deferred revenue component of the July 2"d Order.

d. The Commission unlawfully and unreasonably determined that
allowing AEP-Ohio to impose above-market prices for
generation capacity service was appropriate to address
AEP-Ohio's claims regarding the financial performance of its
generation business, thd competitive business segment under
Ohio law.

The Commission unreasonably and unlawfully c€eterrnined that AEP-Ohio could

suffer financial tiarm if it charged RPM-Based Pricing and by establishing compensation

for generation capacity service designed to address the financial performance of

AEP-Ohio's competitive generation business'sa

Following each EDU's market development period ("MDP"), which could end no

later than December 31, 2005,'$' the generation function of the EDU was "fully on its

Iao See July 2"^ Order at 23.

's, Secti4R 4928.40; Revised Code.
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own in the competitive market."08z As AEP-Ohia has argued before, and the

Commission has confirmed, AEP-Ohio's earrmings do not matter for purposes of

establishing generation rates.183 Thus, ttie Commission's reliance upon consideration

of the financial implications for AEP-Ohia's ger^eration business resulting from

maintaining RPM-Based Pricing was unreasonable and unfawfui.' $4

If Ai=P-Ohia, in its operation as an EDU, is facing financial harm, it can avail itself

of the Commission's emergency ratemaEcing authority under Section 4909.16, Revised

Code, as applied by the Corrimission's long standing criteria,'s5 Because AEP-Ohio's

generation business is on its own in the competitive market by.operation of law, the

Commission's holding that above-market compensation for generation capacity service

is warranted to prevent financial harm to AEP-Ohica's generation business is unlawful

and unreasonable:

e. The Commission unlawfully and unreasonably authorized
AEP-Ohio to increase the above-market revenue supplement
by adding carrying charges to the deferred supplement
without any evidence that carrying charges, or any specific
ievel of carrying charges, are lawful or reasonable. To the
extent that the carrying charge allowance is computed based
on a weighted average cost of capital ("WACC") method or
AEP-Ohio's embedded cost of long-term debt, it is also
unreasonable and unlawful because it is excessive, arbitrary,
capricious, and contrary to Commission precedent.

The Commission's July 2"d Order is unlawful and unreasonable because there

was nr, evidence introduced to support any level of carrying charges. Despite the lack

'82 Section 4928.38, Revised Code.
's3

RSP Proceeding, Opinion and C.)rder at 18 (JarZ_ 26, 2005),

Juty 2"a Order at 23 (citing AEP-Ohio Ex. 104 at 3-5, Ex. WAA-1 ),

See also tn the Matter of the Application of Akron Therrrsa(, Limited Partnership for an Emergency
lncrease in its Rates and Charges for Steam and Hot Water Service, Case Nos, 09--453-HT-AECU(, et a1.,
Opinion and Order at 6 (Sept. 2, 2009).
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of record support, the Commission held AEP-Ohio could defer the difference in rates

with a carrying ccharge on the deferral based on AEP-Ohio's "weighted average cost of

capital [WACC], until such time as a recovery mechanism is approved" in the ESP If

praceedirig.1$6 Thereafter, the Commission held AEP-Ohio could collect carrying

charges at its long-term cost of debt.187 The Ohio Supreme Court has held it is

reversible error when the Commission acts without any evidentiary record.'g8 Because

there was no evidence introduced to support any level of carrying charges the

Commission's July 2"d Order adopting the same is unlawful and unreasonable. If the

Commission deems it necessary to authorize carrying charges on the deferred revenue

supplement, the Commission must grant rehearing and allow for the introduction of

additional evidence.

The Commissionys unilateral decision to act without evidentiary support by

creating a deferral with carrying charges has deprived parties of their due -process

rights. Accordingly, the July 2"d Order is unlawful and unreasonable.

f. The July 2"d Order is unlawful and unreasonable because it
fails to recognize that the rates and charges applicable to non-
shopping customers also are providing AEP-Ohio with
compensati:on for generation capacity service, it ignores or
disregards the fact that AEP-Ohio. has maintained that non-
shopping customers are, on average, paying nearly twice the
$188.88fMYV-day price, and it fails to establish a mechanism to
credit such excess compensation obtained from non-shopping
customers against any deferred balance the July 2 "d Order
works. to create by comparing RPM-Based Pricing to the
$188.88fMV4i-day price. The non-symmetrical and arbitrary bias
embedded in the July 2 nd Order's description of how the
deferred revenue supplement shall be computed guarantees
that AEP-Ohio shall collect, in the aggregate, total revenue for

4as
July 2°d Order at 23-24.

"z fd at 24.

Tongren v. Pub. Utit. Comrrr. 85 Ohio St. 3d 87 (1999), quoting Cleveland Efec: tltum. Co: v. Pub. Util.
Comm., 76 Ohio St.3d 163 (1996)a
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generation capacity service substantially in excess of the
revenue produced by using the $188.88fMttld-day price to
determine generating capacity service cesmpensation for
shopping and non-shopping customers.

If the Commission proceeds in AEP-Ohio's ESP 11 proceeding to create the

deferral and recovery mechanism for the difference between RPM-Based Pricing and

$188.88/MVil-day that is vaguely described in the July 2"d Order, the Commission must

recognize the fact that AEP-Ohio has maintained that non-shopping customers are, on

average, paying nearly twiee the $188.881MV1f-day price for generation capacity service.

According to AEP-Ohio, the current SSO provides AEP-C1hio with compensation for

capacity on par with a$855IMW-C7ay charge.189 Thus, SSO customers are paying

excessive amounts for capacity that are not based upon either market (RPM-Based

Pricing) or cost ($188.88/MV1!-ttay as determined by the Commission). As further

explained in Assignment of Error No. 8 of this application for rehearing, the Commission

must grant rehearing and remedy the non-symmetrical and arbitrary treatment between

the capacity compensation embedded in the SSO and eliminate the excessive

compensation embedded in the SSO or credit the amount of such campensation above

$188.88IMUV-day against any amount deferred based on the difference between RPM-

Based Pricing and $188.88/MW-day.

12. In addition to the individual errors cOrnrnilted by the Commission
which are referenced or identified herein, the totality of the
Commission's conduct throughout this proceeding, including the
July 2"d Order, is arbitrary and capricious, an abuse of discretion,
otherwise outside the law and "... at variance with `the rudiments of
fair play' (Chicago, Milwaukee & St, Paul Ry. Co. v. Po1t, 232 U.S. 165,
232 U. S. 168) long known to our law." "The Fourteenth Amendment
condemns such methods and defeats them." West Ohio Gas Go. v.
Public Utilities Commission, 294 U.S. 63 (1935).

,ss Tr` Vol. f II at 635-637.
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The totality of the Commission's actions during the course of this proceeding

combine to violate IEU-Ohio's due process rights under the Fourteenth Amendment.

Throughout this proceeding, the Commission has repeatedly granted applications for

rehearing indefinitely tolling them, preventing parties from taking an unobstructed

appeal to the Ohio Supreme Court. In fact, AEP-Cahio's application for rehearing

challenging the Commission's jurisdiction to set a generation capacity service

compensation from CRES providers has been tolled and pending since February 2,

2011."° Additionally, the Commission has repeatedly granted AEP-Ohio authority to

temporarily impose various forms of its two-tiered and shopping-blockirrg capacity

charges without any record support for the charges. Those charges continue today.

Further, and despite firfally issuing a decision on the merits, the Commission ignored

addressing major issues raised by parties in violation of Section 4903.09, Revised

Code. The Commission also violated parties' due process rights by creating an

incomplete deferral component of the Delayed Recognition Pricing Scheme without any

evidence in the record to support a deferral, and then moving the completion of the

deferral component to a separate proceeding where the evidentiary record has already

closed. Finally, the Commission violated parties' due process rights by authorizing

carrying charges on the deferral component at a WACC rate without record support.

The totality of the Commission's actions is a violation of IEU-Ohio's due process rights.

As the Commission is aware, AEP-Ohio and AEPSC on behalf of AEP-Ohio have

both challenged the Commission's authority to regulate generation capacity service

applicable to CRES providers serving retail customers in AEP-Ohio's certified electric

distribution service area. Specifically, on January 7, 2011, AEP-Ohio filed an

Entry on Rehearing at 2(Feb: 2, 2011).
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application for rehearing contesting the December 8, 2010 Entry on several grounds.

Among other things, AEP-Ohio asserted that the Commission lacked subject matter

jurisdiction to address the level of compensation that may be obtained for generation,

capacity service provided to a CRES provider and that the Entry "., was issued in a

manner that denied AEP Ohio due process and violated statutes within Title 49 of the

Revised Code, inc#uding Sections 4903.09, 4905.26, and 4909,16, Revised Code."191

On February 2, 2011, the Commission granted AEP-Ohio's application for rehearing

saying (emphasis added):

The Commission grants AEP-Ohio's application for rehearing. U1fe believe
that suffrcient reason has been set forth by AEP-Ohio to warrant further
consideration of the matkers specified in the application for rehearing.
However, the Commission noires that the state compensation
mechanism adopted in our December 8, 2810, Finding and Order will
remain in effect during the pendency of our review_1s2

Since granting AEP-Ohio's application for rehearing on February 2, 2011, the

Commission has not taken up or addressed the substantive and procedural issues

which the Commission found, based on AEP-Ohio's rehearing request, were worthy of

further consideration. The Commission has not identified, as required by Section

4303.10, Revised Code, the scope of any additional evidence which will be taken.

Beginning in early January 2011, parties filed comments requested by the

Commission in the December 8, 2010 Entry. The writtert comments highlighted the

contested issues that have since churned confusingly in various Commission

proceedings and at FERC. In its written comments at page 3, AEP-Ohio acknowledged

that: "... the PJM capacity auction price in section 8.1 of the RAA is ... a backstop

19' Ohio Power Company's and Columbus Southern Power Company's ,4pptication for Rehearing at 2
(Jan. 7, 2011).

192 Entry on Rehearing at 2(Feb. 2; 201 1)>
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mechanism ... if no 'others exist.,s'93 Ofcourse, on December 8, 2010, the Commission

made it clearer that it had adopted and was adopting RPM-Based. Pricing. In any event

and in 19 plus months since this proceeding was initiated, the Commission has not

responded to the comments it received beginnincg in early January 2011.

As AEP-Ohio has acknowledged, the RAA specifies that absent a lawful state

compensation mechanism, RPM-Based Pricing controls unless and until FERC

approves an alternative. Thus, if the Commission was without authority to regulate

generation capacity service applicable to CRES providers in AEP-Ohio's certified

electric distribution service area, as AEP-Ohio has repeatedly claimed, the RAA

obligated AEP-Ohio to apply RPM-Based Pricing unless and until FERC approved

otherwise. AEP-Ohio and AEPSC say as much at pages 9 to 12 of the July 20, 2012

Renewed Motion filed with. FERC: "any wholesale FRR capacify charges must be

appr®rred or accepted by the Commission [FERC] before they may go into efiFect."'g4

On January 27, 2011, AEP-Ohio filed an application to replace its current ESP

(ESP f) with a new ESP (ESP 11).'95 Under Ohio law, ESP I remains in effect until the

Commission lawfully approves ESP 11 under Sections 4928.141 and 4928.143, Revised

Code, or an MRO under Sections 4928.141 and 4928.142, Revised Code.

On August 11, 2011, more than nine months after this proceeding was initiated,

the Commission issued an entry establishing a procedural schedule to conduct an

evidentiary hearing.196 In accordance with the procedural schedule and on August 31,

193 Ohio Power Company's and Columbus Southern Power Company's lnitial Comments at 3(>1an. 7,
2011).

194 The Section 205 Filing, Renewed Motion of American Electric Power Service Corporation for
Expedited Rulings at 10 (July 20, 2012.

ESP !!, Appiication (Jan. 27, 2011).

Among other things, the Attamey Examiner's Entry (Finding No. 6) stated:
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2011, AEP-Ohio filed direct testimony of five witnesses. The pre-filed direct testimony

of Richard E. Munczinski repeated (at page 3) AEP-Ohio's assertion that FERC, not the

Commission, had jurisdiction over generation capacity service applicable to CRES

..providers. AEP-Ohio's pre-filed testimony did not contain detailed information on the

financial impact of maintaining RPM-Based Pricing. Rather, the AEP-Ohio direct

testimony asserted that displacing RPM-Based Pricing with AEP-Ohio's proposed

formula rate method of compensation would facilitate generation-reEated investment.

On September: 7, 2011, AEP-Ohio, along with number of other parties, submitted

the Stipulation to resolve issues in AEP-Ohio's pending ESP proceeding and several

other pending cases, irtcfuding this proceeding.

On September 8, 2011, a number of parties that had signed the Stipu[ation filed a

joint motion ta consolidate for purposes of considerirrg the adoption of the

Stipuiation. At page 6 of the joint motion's memorandum in support, the movants

stated (emphasis added):

This motion for consolidation for hearing purposes differs from the
February 18, 2011 motion filed by the Industrial Energy Users-Ohio in
three important ways. First, consolidation here is needed because the
Stipulation, as opposed to the respective Applications are broader in its
impact on the merger, energy, curtailment, capacity charge and fuel
deferral. Second, the request is aanly. to cansofidate the matter for
hearing of the Stipulation. That is of smaller scope than the. motion filed
by the Industrial Energy Users-Ohio for consolidation of the cases in their
entirety and should the Attorney Examiners reject the Stipulation, the
cases would return for individual process on their own with no
further consolidation. Finally, the consoiidation request here involves

Having €ulty reviewed the comments and repfy comments, the attomey examiner now
determines that a procedural schedule for hearing should be adopted in order to establish
an evidentiary record on a state compensation mechanisrn. Interested parties should
develop an evidentiary record on the appropriate capacity cost pricing/recovery
mechanism inciuding, if necessary, the appropriate components of any proposed
capacity cost recovery mechanism_

Entry at 2(Aug. 11, 2411}.
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less cases than the IEU request and is fully warranted as described
herein'g7

On September 14, 2011, IE€J-Ohio filed a memorandum in support of the proposed

consolidation for the purpose of considering the Stiputafion. On September 16,

2011, an Attorney Examiner issued an Entry granting the September 8, 2011 motion to

consolidate for the purpose of censidering the Stipulation and staying the

procedural schedule in this proceeding. The Attorney Examiner's Se.ptember 16, 2011

Entry was not issued or fited in this proceeding.

The Stipulation recommended that the Commission approve prospectively a two-

tiered pricing scheme for generation capacity service available to CRES providers as

the state compensation mechanism. In other words, the Stipulation recommended that

the Commission approve a wholesale capacity compensation mechanism that AEPSC

and AEP-Ohio were (and are) claiming the Commission is powerless to approve.

On the afternrion of September 7, 2011, AEP-Ohio hosted a conference ca[l with

the investment community to discuss the Stipulatfon filed with the Commission earlier in

the day. During the call, AEP-Ohio acknowledged that the Stipulation was designed to

block the ability of retail customers to enjoy the full benefits of the "customer choice"

rights provided by Ohio law.198 Based on AEP-Ohio's own public descriptions of the

purpose of the Stipulation's recommended capacity pricing proposal and irrespective of

whatever authority the Commission may have to authorize a capacity charge applicable

197 Joint Motion to Consolidate at 6(Septe 8, 2011).

FES Ex. 102. at Ex. TCB-4:

What happens is those customers that get the discount as Brian mention are allowed -
are priced out at the RPM prices. So the $'i Q0, the $16, and I think the $26 going
fonn+ard, Over those percentages, if you want to shop, you pay the full cost of $255 per
megawatt day: So the thought and the theory is that the shopping wilE be constrained to
the discounted RPM price.
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to CRES providers, the Commission has known for many months that the generation

capacity service charge provision in the Stipulation violated Ohio law and the policy set

forth in Seation 4928_42, Revised Code.

After hearings on the Stipulation, on December 14, 2011, the Commission issued

the Stipulation Order approving the Stipulation with modifications including modifications

to expand the availability of RPM-Based Pricing.

Following the Stipulation Order, applications for rehearing were submitted on

January 13, 2012 by various parties including !EU-Ohio. Among other things, the

applications for rehearing claimed that the Commission had erred in concluding that the

package presented by the Stipulation was just and reasonable and in the public interest.

By Entry dated February 1, 2012, the Commission granted rehearing for further

consideration of the matters specified in the applications for rehearing of the Stipulation

Order.

On February 23, 2012, the Commission granted, in part, IEU-Ohio's and FES'

applications for rehearing, and rejected the Stipulation, ultimately finding, for multiple

reasons, that the package contained in the Stipulation was not in the public interest.

As discussed below, upon review of the applications for rehearing, the
Commission has determined that the Stipulation, as a package, does not
benefit ratepayers and the public interest and, thus, does not satisfy our
three-part test for the consideration of stipulations. Accordingly, the
Commission will reject the Stipulation.199

The rejection of the Stipulation on rehearing occurred because the Commission

eventually agreed that the signatory parties to the Stipulation had not met their burden

of demonstrating that the Stipulation, as a package, benefited ratepayers and the public

1 99 Stipulation Rehearing Entry at 4 (emphasis added).
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interest as required by the Commission's three-part test for the consideration of

settlements.

Because the Commission's Stipulation Rehearing Entry rejected the proposed

ESP contairted in the Stipulation and in aer-ordarace with the requirements of Section

4928_143(C)(2)(b), Revised Gade,2-0° the Stipulation Rehearing Entry directed AEP-Ohio

to file tariffs to provide SSO pursuant to its previously-authorized ESP:

Therefore, we direct AEP-Ohio to file, no later than February 28, 2012,
new proposed tariffs to continue the provisions, terms, and eonditions of
its previous electric security plan, including but not limited to the base
generation rates as approved in ESP 1, along with the current uncapped
fuel costs and the erivironmentaf investment carry cost rider set at the
2011 level, as well as modifications to those rates for credits for amounts
fully refunded to customers, such as the significantly excessive earnings
test (SEET) credit, and an appropriate application of capacity charges
under the approved state compensation mechanism established in
the Capacity Charge Case 201

The Stipulation Rehearing Entry also directed the Attamey Examiners assigned to this

case to establish a new procedural schedule.

On February 27, 2012 and for the benefit of its sole shareholder, AEP, AEP-Ohio

filed a motion seeking to delete RPM-Based Pricing and insert AEP-Ohio's

interpretation of the Stipulation's two-tiered charges. In other words, AEP-Ohio

extracted the capacity pricing provision from the Stipulation's package and once again

asked the Commission to approve a wholesale capacity price applicable to CRES

200 Section 4928.143(C)(2)(b), Revised Code, states (emphasis added):

Pf the utiiity terminates an application pursuant to division (C)(2)(a) of this section or if the
commission disapproves an application under division (C)(1) of this section, the
commission shall issue such order as is necessary to carrtinue the provisions,
terms, and conditions of the utilitjr's most recent standard service offer, along with
any expected increases or decreases in fuel costs from those contained in that
offer, [rrrtil a subsequent offer is authorized pursuant to this section or section
4928. 142 of the Revised Code, respectively.

201 Stipulation f?ehearing Entry at 12 (emphasis added):
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providers while AEP-Ohio was simultaneously asserting that the Commission lacked

subject matter jurisdiction to do so.

!n its memorandum in support attached to the February 27, 2012 motion,

AEP-Ohio alleged that:

(1) "If the Commission implements full RPM pricing pending the
outcome in this proceeding, AEP Ohio will suffer immediate and
irreparable harm. ... Using the same two-tiered capacity pricing
proposed in the Stipulation offers the most stability and represents
a reasonable middle ground;"2o2

(2) "As an FRR entity, AEP Ohio reasonably relied upon its expected
ability to establish cost-based rates should the RPM-based rates
become unjust and unreasQnabNe;-2as and

(3) "The reasonableness of the interim capacity . pricing is
demonstrated by comparing it to the pricing that AEP Ohio is
advocating and that Dr. Pearce's prefifed testimony supports in
Case No. 10-2929-EL-UNC"'204

(4) "A perfect compromise in this situation where a temporary
solution is needed until a more permanent decision is made is to
'split the baby' by (i) allowing RPM pricing for customers being
served by CRES providers or having provided a switch request as
of the February 23 Entry on Rehearing, and (ii) charging $255,tV11/1i-
Day for all other customers (including additional aggregation load)
for customers who shop before the case is decided.°, °5

For the first time, AEP-Ohio's February 27, 2012 motion alleged that following the law

and restoring RPM-Based Pricing to its rightful positaon as the Commission had directed

would cause financial harm to AEP-Ohio's generation business, the business that is

supposed to be on its own in the competitive market.206

202 AEP-Ohio`s Motion for Relief and Request for Expedited Ruling at 4 (Feb. 27, 2012).

ioa ld. at 5.

z^ /d. at 10.
zos

Id. at 15 (citation ornitfed}.

206 AER-C}hia's Motion for Relief and Request for Expedited Ruling at 1, 3-5 (Feb. 27, 2012). Also,
Seciion 492$.39; Revised Code, states;

With the termination of that approved revenue source, the utility shall be fully on its own
in the competitive martcet. The cornmission shall nat authoarize the receipt of transition

{c3aTSSa } 77

00000A372.



While numerous parties (including many that previously supported the

Stipulation's package) opposed AEP-Ohio's unlawful and unjust request to bypass

RPM-Based Pricing, the-Comrnissinn granted the requested relief in its March 7, 2012

Errtry.207 At page 15 of the March 7, 2012 Entry, the Commission stated:

We reject claims ttiat the interim relief is not based upon record evidence.
The instant proceeding was consolidated with 11-346 and the cases
enumerated in footnote three of this entry for purposes of considering the
ESP 2 Stipulation. All of the testimony and exhibits admitted into the
record for purposes of considering the ESP 2 Stipulation are part of the
record in this proceeding_ Our subsequent rejection of the ESP 2
Stipulation did not remove such evidence from the record, and we may,
and do, rely upon such evidence in our decision granting interim retief.2011

The above Commission statement is irreconcilable with the purpose of the consolidation

as approved by the Commission on September 16, 2011. That consolidation

specifically limited the consolidation to consideration of the Stipulation as a package.

Once the Commission rejected the Stipulation, no evidence from the conso{idated

proceeding was available to the Commission to address contested issues - in this

proceeding.

Nonetheless, the Commission's approval came before parties had an opportunity

to test the merit of AEP-Ohio's claims and the Commission ignored requests that the

Commission only grant AEP-Ohio's motion subject to reconciliation and refund.

The Commission imported evidence from other proceedings into this proceeding

even though the imported evidence was presented only to determine if the signatory

parties to the Stipulation had met their burden of demonstrating that the Stipulation, as a

package, benefited ratepayers and the public interest as required by the Commission's

revenues or any equivalent revenues by an electric utiiity except as expressly authorized
in sections 4928.31 to 4928.40 of the Revised Code.

207 March 7, 2012 Enhy at 17.

zoe td. at 15.
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three--part test for the consideration of settlements. Thus, the capacity charge provision

the Commission ultimately concluded was contrary to the public interest when

presented in the Stipulation, as a package, was extracted from the package submitted

in different cases and made available in this proceeding to AEP-Ohio so that AEP-Ohio

could continue the shopping-blocking two-tiered capacity charges that became void

when the Commission rejected the Stipulation. Nothing effectuating compensation

other than RPM-Based Pricing was filed at FERC. As if lawless acts are less lawless

when their tenure is limited, the Commission made AEP-Ohio's "shopping tax"

temporary and hetd that it would. end on May 31, 2012 with the restoration of RPM-

Based Pricing effective June 1, 2012.209

In response to the Commission's unlawful and unreasonable tiip-flop, various

applications for rehearing were filed contesting the March 7, 2012 Entry on procedural

and substantive grounds. No application for rehearing was filed by AEP-C3hio

(AEP-Ohio did not contest the Commission's determination that RPM-Based Pricing be

restored effective June 1, 2012).

On April 11, 2012, some 16 months after this proceeding was initiated, the

Commission again granted rehearing. for the purpose of giving itself more time to

consiefer the rehearing requests filed in response to the March 7, 2012 Entry. Like the

written comments submitted by interested parties beginning in early January 2€311 and

AEP-Qhio's granted application for rehearing filed on January 7, 2011, the granted

applications for rehearing related to the Commission's March 7, 2012 Entry have not

been further acted upon by the Commission.

21 lvtarch 7, 2072 Entry at 17.
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The evidentiary t•iearing phase of this proceeding subsequently commenced on

April 17, 2012 -and concluded on May 15, 2012. At the conclusion of the evidentiary

hearing, parties were given a very short amount of time to submit initial and reply briefs

addressing many of the same issues that have been before the Commission since the

December 8, 2010 Entry. lnitial briefs were due and filed on May 23, 2012 (one week

after the close of ttie evidentiary hearing) and reply briefs were due a week later an

May 30, 2012.

Based on the evidence that is before the Commission in this proceeding, it is

repetitively clear that the allegations in AEP-Ohio's February 27, 2012 motion for relief

were and are false. For example, the evidence shows that AEP-Ohio is not an FRR

Erttw 10 and that there was never any analysis done to identify if the FRR Alternative

was the best option for AEP-0hia.211

Unlike wlien the two-tiered capacity pricing proposal was presented as part of the

itipu[ation's package of terms and conditions, no other party supports AEP-Ohio's

above-market charges. Indeed, aEi parties except AEP-Ohio urged the Commission to

issue a merit-based decision restoring RPM-Based Pricing.

The evidence shows that AEP-Ohio previously committed to not impose any lost

generation-related revenue charges on shopping customers as part of a Commission-

approved settiement agreement which is final and binding.212 The July 2n¢ Order failed

2'a Tr. Voi. !f at 455-476, 436; Tr. Vol. ?Ci at 2533-2534; see also iEU-Qhio Post-t•1earing Briet at 52-55
(May 23; 2012) and IEU-Ohio Reply Brief at 18-29 (May 30, 2(312). FRR Entity is a defined term under
the RAA. FES Ex. 110A at 10.

21 Tr. Vol. il at493-494.

2'2 FES Ex. 106 at 3; tn the Matter of the Applications of Calumbus Southam Power Company and Ohio
<Power Company forApproual of Their Elecfric Transition Plans and for Receipt of Transition Revenues,
Case Nos. 99-1729-EL-ETP, et a#., Opinion and Order at 16 (Sept. 28, 2000}; see also Tr. Vol. I at 49-56,
146-147; Tr. VoL V. at 881
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to address this, despite the Commission summarizing the transition revenue/stranded

cost argumertts raised by various parties including IEU-Ohio.

Additiorra4iy, the so-called cost--based methodology advanced by AEP-Ohio

witness Dr. Pearce was shown to be fundamentally defective because if relied on the

false assumption that the generation assets owned or controlled by AEP-Ohio are the

source of capacity available to CRES providers serving retail customers located in

AEP-Ohio's certified electric distribution service area,213 Likewise, AEP=Ohio's claim (a

threshold assumption by Dr. Pearce) that AEP-Ohio's owned and controlled generation

assets are dedicated to its Ohio Eoad is, as AEP-Ohio's witnesses agreed, untrue.

On April 30, 2012, while the evidentiary hearings were in progress, and affer

AEP-Ohio had concluded its case-in-chief, AEP-Ohio filed a motion seeking to undo the

"perfect compromise" it previously advanced to displalce the RPM-Based Pricing

method previously adopted by the Commission and required by the RAA. More

specifically, AEP-Ohio asked the Commission to: (1) extend the Commission-specified

life of its two-tierect charges; and, (2) increase the revenue collected by AEP-Ohio by

means of such charges. In other words, AEP-Ohio once again asked the Commission

to engage in ratemaking: that >ztEP-Ohio has repeatedly asserted was beyond the

Commission's subject matter jurisdiction. AEP-Ohio's motion was essentially an

untimely application for rehearing regarding the Commission's March 7, 2012 Entry,

which specifically held that the unlawful shopping-blocking two-tiered charges that AEP-

Ohio proposed in its February 27, 2012 motion for interim relief would end on May 31,

2012.

zt' Tr. Vo1. !1 at 429; Tr. Vo4. Xl at 2530-2534.
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AEP-Ohio's April 30; 2012 motion was strongly opposed by numerous parties

who have actively participated in this proceeding..

Without citing evidence or addressing dispositive motions or the pending

applications for rehearing that had previously been granted by the Commission, the

Commission granted AEP-Ohio's April 30, 2012 motion to extend the life of its two-

tiered charges and increase the revenue collected by AEP-Ohio by means of such

charges. By this action on the day reply briefs were filed, the Commission flip-flopped

again for the benefit of AEP-Ohio and modified the March 7, 2012 Entry.214 Again,

nothing was filed at FERC to effectuate the new and higher-priced version of the

shopping-blocking two-tiered capacity compensation mechanism.

The Commission's action on May 30, 2012, coming more than 17 months after

this proceeding was initiated, extended the life of the two-tiered charges and increased

the revenue that AEP-Ohio collects through those charges. !n doing so, the

Commission set AEP-Ohio free to collect more revenue than pem- ►itted under the

"perfect compromise" that AEP-Ohio identified in the February 27, 2012 motion

seeking interim relief. Again disregarding ttie requests by parties, the Commissian's

May 30, 2012 Entry made no provision for reconciliation and refund.

When this proceeding began in late 2010, RPM-Based Pricing controlled for all

shopping in AEP-Ohio's service area either as a result of the Commission's adoption of

a state compensation mechanism or as a result of the RAA which requires RPM-Based

Pricing when there is no state compensation mechanism. RPM-Based Pricing was the

status quo.

z,a May 30, 2012 Enf.ry at 7-8.
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Yet, beginning with bills rendered in January 2012, AEP-Ohio has not used RPM-

Based Pricing to set all capacity prices for CRES providers. Instead and over persistent

objections, the Commission has permitted AEP-Ohio to implement its anticompetitive

two-tiered charges through a Comrnission-approved-then-rejected Stipulation. When

the Stipulation fell under its own weight, the Commission then allowed AEP-Ohio to

ignore the required restoration of RPM-Based Pricing without making any provision for

reconciliation and refund. Just as the Commission-ordered restoration of RPM-Based

Pricing was about fo occur on June 1, 2012, the Commission intervened again to allow

AEP-Ohio to continue to stiff-arm the market discipline of RPM-Based Pricirtg and,

adding insult to injury, give AEP-Ohio the opportunity to increase its capacity-related

reSEE'rjue.215

On June 19, 2012, IEU-Ohio filed an application for rehearing from the

Commission's May 30, 2012 Entry, again repeating the claims the Commission has

continued to dodge: its jurisdictional authority, stranded cost recovery, and

comparability, among others. Other parties also filed applications for rehearing focused

on the May 30, 2012 Entry. On July 11, 2012, the Commission granted the applications

for rehearing filed by (EU-C)hio, the OMA and FES. These granted applications for

rehearing, like many others that came before them, have not been further addressed by

the Commission.

On July 2, 2012, the Commission issued a decision in this case; however, the

Commission again ignored the law and the facts and the opposing arguments raised

continuously by the parties. Despite the limitations placed upon the Commission by the

Generai Assembly, the Commission found that it cOLrid use its cost-based ratemaking

216 `d'.
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authority to regulate a competitive service. And in using its cost-based ratemaking

authority, the Commission entirely failed to comply with the statutorily imposed

requirements for running the cost-based ratemaking methodology that is specified in

Ohio law. Instead, the Commission applied the "principles" of its cost-based ratemaking

while asserting general supervisory jurisdiction. The Ohio Supreme Court has held,

however, that the Commission cannot use general supervisory authority to evade the

specific ratemaking methods contained in the Ohio Revised Code.216

Despite the Commission's previous holding that the financial consequences of

prices authorized by the Commission for competitive services are irrelevant, the

Commission's July 2"d Order adopting the $188.88/MW-day price nonetheless attempfs

to justify this result based on the effects of generating capacity service compensation on

the financial performance of AEP-Ohio's competitive generation tausiness.21'

Further, and despite IEU-Ohio's and other parties' repeated protests, the

Commission did not discuss whether or not the Delayed Recognition Pricing Scheme

would unlawfully allow AEP-Ohio to collect transition revenue, whether or not the

scheme would result in comparable rates, or whether the scheme would unlawfully

subsidize AEP-C3hio's generation business. These issues were not new or novel (not

that that would somehow excuse the Commission from addressing the issues).

IEU-Ohio has continuously brought these issues before the Commission.21$

Columbus S. PowerCca. v. Pub. Ufit. Comm., 67 Ohio St.3d 535, i?2(3 N.E.2d 835, 840 (1993); see also
IEU-Ohio f ntsa6 Brief at 40-41 (May 23, 2012).

2^7 July 2"d Order at 23_

z'$ !E!1-Ohio Reply Brief at 5-7 (Nov. 18, 2011}; Application for Rehearing and Memorandurn in Support of
tEU-(.?hio at 36-39 (Jan. 13, 2012); !E!J-C3hio Memorandum Contra Ohio Power Cornpany's February27,
2012 Motion far Relief and Request forE.xpedited Ruling at 15-16 (March 2, 2D12); IEU-Ohio Application
for Rehearing of the March 7, 2012 Entry and Memorandum in Support at 18-20 (March 27, 2012); IEU-
Ohio Post-Hearing Srief at 16-25, 47-50 (May 23, 2012); IEU-Ohio Reply Brief at fi(May 30, 2012); IEU-
Ohio Application for Rehearing of the May 30, 2012 Entry and Memorandum in Support at 12 (June 19,
2012).
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In the July 2"a Order, the Commission also extended the May 30, 2012 version of

AEP-Ohio's two-tiered capacity charges. The Commission held the two-tiered charges

could continue r,ntif the earlier of a Commission decision in AEP-Ohio's pending ESP

proceeding or August 8, 2012. The Commission made this determination even though it

held RPM-Based Pricing was necessary to promote the State policy contained in

Section 4928.02, Revised Code, and despite the Commission finding AEP-Ohio's "cost"

was $188.88/MW-day. Following its order, there is absolutely no basis for an "interimn

pricing scheme, as it is neither cost-based nor market-based, nor does it support State

policy. Finally, ttie Commission stated that it would address the above-market deferral

portion of the Delayed Recognition Pricing Scheme in AEP-Ohio's ESP !t proceedirig

(although the record in that case had already closed)

When parties injured by the Commission's stunning indulgence of AEP-Ohio's

illegal demands have objected, the Commission has turned a deaf ear and not

addressed the merits of the objectiortis. Instead, the Commission has repeatedly

maneuvered the can down the road while granting rehearing to give itself and .R.EP-Ohio

more time to operate outside the law. The effect of the Commission grants of rehearing

is to block the ability of the injured parties to pursue an unobstructed appeal to the Ohio

Supreme Court_

When the Commission has engaged in ratemking based on evidenee not in the

record or failed to allow parties to refute evidence, the United States Supreme Court

has held that the Commission violated the due process rights of parties: "[t]his is not

the fair hearing essentiaf to due process. ft is condemnation without triat."21'3 The

United States Supreme Court has also held that regulation by a public utilities

2'9 Ohio 8elt Tet. Co. v Public Utilrties Commission of Qhio, 301 U.S. 292, 300 (1937).
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commission in accordance with the jurisdiction's applicable law "meets the requirements

both of substantive and procedural due process when it is not arhrtrariry and

capriciously exerciseci "22°

Similarly, the Ohio Supreme Court has held due process in a Commission

proceeding occurs when parties are given. (1) "ample notice;" (2) "permitted to present

evidence through the cal)ing af.its own witnesses;" (3) permitted to "cross-examin[e] the

other parties' witnesses;" (4) introduce exhibits; (5) "argue its position through the filing

of posthearing. briefs;" and (6) "challenge the PUCO's findings through an appEicai:ion,for

rehearing."221 Further, the Ohio Supreme Court has held that the Commission must, in

order to comply with the law, pravide "in sufficient detail, the facts in the record upon

which the order is based, and the reasoning followed by the PUCO in reaching its

conclusfOn."222

The commission cannot decide cases on subjective belief, wishful
thinking, or folk wisdom. Its decision must be based on a record containing
"sufficient probative evidence to show that the commission's determination
is not manifestly against the weight of the evidence and is not so clearly
unsupported by the record as to show misapprehension, mistake or willful
disregard of duty.,'223

The Commission abuses its discretion if it renders an opinion without record

support.224 Ruling on an issue without record support is an abuse of discretion and

reversible error.225

m Public Utilities Commission of District of Columbia v. Pollak, 343 U.S. 4-51, 465 (1952) (emphasis
added).

221 Vectron Energy £7elivery of f7hio, Inc, v: Pub. 11tE1. Comm.z 113 Ohio 5t.3d 180, 863 CJ. E.2d 599; 2006-
Ohio-1386at Ta3.

222 Tongren v. Pub. UtiL Comm. 85 Ohio St.3d 87, 89 (1999).

223 Consumers' Counsel v. Pub. Ufll. Comm., 61 Ohio St.3d 396, 406 (1991) dissenting opinion of Justice
Herbert Brown (quoting Columbus v. Pub. Util. Corrtm. (1979), 58 Ohio St.2d 103, 104).

224 Tongren v. Pub. Utif. Comm. 85 Ohio st. 3d 87 (1999), quoting Cleveland Elec. Illutrr. Co. v. Pub. Ufil.
Comm., 76 Ohio St.3d 163 (1996).
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The capacity service available to CRES providers is undisputedly a generation

service. This service is undisputedly a wholesale serviibo. Yet, the Commission has

indulged AEP-Ohio's claim that it is entitled to use cost-based ratemaking to establish

compensation for a competitive service even while AEP-Ohio has been simultaneously

claiming the Commission lacks subject matter jurisdiction to address the question of

capacity compensation.

This proceeding is not an ESP or MRO proceeding and it is not a traditional rate

case proceeding.

The Ohio Supreme Court has held on several occasions that the generation

component of retail electric service is not subject to Commission regulation:

It is well settled that the generation component of electric service is not
subject to commission regulation. In Constellation NeuvEnergY, lnc., 104
Ohio St.3d 530, 2004-Ohio-6767, 820 N.E.2d 885, ¶ 2, we stated that S.B.
3`provided for restructuring Ohio's electric-utility industry to achieve retail
competition with respect to the generation component of electric service.'
R.C. 492$.03 specifies that retail electric-generation service is competitive
and therefore not subject to commission regulation, and R_C. 4928.05
expressly removes competitive retail electric services from commission
regulation.226

The Ohio Supreme Court has held that concerns about the future do not

empower the Commission to create remedies beyond those permitted by the laW .2,7

When the Commission issues a lawful order, it must provide acceptable

justification and follow the required statutory process before the Commission ean modify

such order.27s

225 See, e.g., Indus. Energy Users-Qhio v Pub. UfiC Ccsmm., 117 Ohio St.M486, 2008-C)itio-990 at1[ 30.

!d. at ¶ 20.

227 !d,
2211 See Clevelar:d Elec. Afurrz: Ca. v Pub. (Itil. Cornm., 42 C3hio Sfi.2d 403 (1975).
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The law and evidence did not permit the Commission to approve the Stipulation

and the Commission eventually relented. Once the Stipulation was rejected, the

Commission was obligated to restore RP{v't--Based Pricing. This is a duty placed on the

Commission (not AEP-Ohio) by Section 4928.143, Revised Code, as the Commission

held in its Stipulation Rehearing Entry rejecting the Stipulation. The record shows that

the Commission did not comply with its obligation to restore RPM-Based Pricing.

Soon after the Stipulation was rejected, AEP-C}hia inspired the Commission to

embrace a stand-alone version of the shopping-blocking, two-tiered capacity charges

that had been previously considered and addressed only as part of the Stipulation's

larger package. No evidence had been taken in this proceeding when the Commission

granted the temporary and illegal relief requested by AEP-Ohio. The Commission also

ignored requests to set up a refund and reconciliation mechanism. The Commission

held that its Mawiess fling with the stand-alone version of the two-tiered charges would

end on May 31, 2012 and that RPM-Based Pricing would be restored on June 1, 2012.

Rehearing applications were filed by parties other than AEP-Ohio and the Gommission

granted rehearing thereby delaying its accountability for addressing the merits of the

granted rehearing applications.

A day before the lawless fling with the stand-alone version of the shopping-

blocking, two-tiered charges was scheduled to end by the force of the Commission's

prior holding,. the Commission extended the fling and authorized AEP-Ohio to move

even further away from RPM-Based Pricing. The Commission also permitted AEP-Ohio

to increase generation-related rates for shopping customers and elevate the hurdie that

non-shopping customers must clear to reduce their electric bills by shapping. Again, in

the July 2"d Order, the Commission authorized a continuation of the May 30, 2012
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version of the two-tiered capacity charges that have no basis in this record, or in the

Commission's order,

The Commission's conduct throughout this proceeding has subjected parties

objecting to AEP-Ohio's demands to condemnation without triai. Throughout this

proceeding, the Commission has taken it upon itself to rewrite the law and claim

authority it does not have. Repeatedly, the Commission has acceded to AEP-Ohio's

demands, granting rehearir9g and then doing nothing to put thirigs right. The

Corrtmission has repeatedly refused to make its AEP-Ohio friendly decisions subject to

reconciliation and refund so as to protect the interests of parties injured by the

Commission's AEP-Ohio-inspired rush to judgment. The totality of the Commission's

conduct throughout this proceeding is arbitrary and capricious, an abuse of discretion,

otherwise outside the law and "... at variance with 'the rudiments of fair play' (Chicago,

Mifwaukee & St. Paul Ry. Co, v. Poft, 232 U.S. 165, 232 U.S. 168) long known to our

faw„ "The Pourteenth Amendment condemns such methods and defeats them.,,2zs

13. The July 2°d Order is unlawful and unreasonable inasmuch as the
Commission failed to direct AEP-Qhio to refund the above-market
portion of capacity charges in place since January 2012 or credit the
excess CE}lleCtiCkn against regulatory asset balances otherwise

eligible for amortizattion through retail rates. and charges.

For the reasons expressed above, the Commission must immediately grant

rehearing and permanently restore RPM-Based Pricing, eliminating the deferral

component of the Delayed Recognition Pricing Scheme. Because the Commission was

obligated to restore RPM-Based Pricing upon rejection of the Stipulation ESP, the

Commission must require AEP-Ohio to refund all revenue collected above RPM-Based

Pricing. If the Commission is unwilling to require AEP-Ohio to refund the compensation

m West Ohio Gas Co, v. Public Utilities Commission, 294 U.& 63 (1935).
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bifled and collected in excess of RPM-Based Pricing, it should direct AEP-Ohio to apply

such excess as a credit to regulatory asset baiances otherwise eligible for amortization

through retail rates in order to provide consumers with some "rough justice" for the

Commission's violation of its statutory dutjr.

4l1. CONCLUSION

As discussed herein, the July 2rd Order creating the Deferr-ed Recognition Pricing

Scheme is unlawful and unreasonable. As a matter of State law, and because it is the

default option under the RAA, the Commission must fully restore RPM-Based Pricing as

the exclusive means by which AEP-Ohio may obtain compensation for generation

capacity service available to CRES providers serving retail customers in AEP-Ohio's

certified electric distribution service area.

The purpose of economic regulation is to simulate the forces of a competitive

market.23° The regulatory structure in Ohio is designed to let competition do directly

what prior forms of economic regufation did poorly or not at all, Instead of serving the

fundamentai purposes of economic regulation and fo4lowing the law, the Commission

has acted to provide AEP-C3hio vvith above-market compensation and impose C3hio's

monopoly rent on consumers.

This is not right. It is not lawful. Enough is enough.

230
Pr#nciples of CJtifity Corporate Finance, Leonardo R. Giacchino, Ph.D: &.lonathan A. Lesser; Ph.D.,

Public UtiFity Report; Inc.
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BEFORE

THE PUBLIC UTIL1T[ES COMMISSION OF OHIO

In the Matter of the Commission Review of }
the Capacity Charges of Ohio Power Company ^ Case No_ 10-2929-EL-UNC
arid Celuriibus Southem Power Company. }

INDUSTRIAL ENERGY USERS-OHIO'S
APPLICATION FOR REHEARING OF THE MAY 30, 2012 ENTRY

Pursuant to Section 4903.10, Revised Code, and Ru;e 4901-1-35, Onilo

Administrative Code ("O_A.C.''), Industrial Energy Users-Ohio ("fEU-Onio") respectfully

submits this Application for RePiearing of the Entry issued by the Pub3ic Utilities

Commission of Ohio ("Camniissien") on May 30, 2012 authorizing Ohio Power

Company ("OP") (now merged with Colurrrbus Sou-thern Power Company or "CSP", as

uAEP-Onio,") to continue and increase its two-lbered generation capacity service pricitig

scheme ("Pricing Scneme") until July 2; 2012 ("May 30, 2012 Entry"). The

Commission's May 30, 2012 Entry is unlawful and unreasonable in the following

respects_
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1. As ident€fsed in IEU-Ohio's March 27, 2012 Application for
Rehearing, JEU-t3hia's May 23, 2012 Initial Brief, and
[EU-Oftio's May 30, 2012 Reply Brief, the Commission failed to
comply with the law by not returning customers to the rates
under ^kI^P^-C)hto's prior electric security plan (`,ESP"^, the
Commission is without jurisdiction to approve the Pricing
Schemey AEP-Ohio failed to meet its applicable burden of
provf; the Pricing Scheme is discriminatory and is not
c+amparablei the Pricing Scheme allows AEP-O#^lo to collect
transition revenue in violation of the law; the Pricing Scheme
is not supported by the evrdence; and the Commission
authorized AEP-Ohlo to extend the Pricing Scheme and
increase the revenue collected by AEP-Ohio by means of such
Pricing Scheme in response to an untimely application for
rehearing.

2. In addition to the individual errors comm€fted by the
Commission which are referenced or identified herein, the
totality of the Camrnissian's conduct throughout this
proceeding, including the May 30, 2012 Entry, is arbitrary and
capricious, an abuse of discretion, otherwise outside the law
and "... at variance with `^^e rudiments of fair play' (Chicago,
Milwaukee & St. Paul Ry. Co. v. Poltf 232 U.S. 165, 232 U_ S.
168) long known to our law." "The Fourteenth Amendment
condemns such methods and defeats them," West Ohio Gas
Co. v. Public Utilities Commission, 294 U.S. 63 (1935).

3. The Commission must restore the customer protections that
have been ignored and eroded through the unlawful and
unreasonable Pricing Scheme and, to this end, must direct
REP-t3hio to refund the above-market portion of the Pricing
Scheme or credit the excess collection against regulatory
asset balances otherwise eligible for amortization thrQugh
retail rates and charges.

As discussed in t-he Memorandum in Support attached hereto, IEU-4hia

respacfifi-il!y requests that 'Ehe Commission grant this Application for Rehearing; forthwith

terminate any authority that may permit AEP-Ohio to bill or collect compensation based

on the Pricing Scheme; and, "issue such order as ;s iiecessary to continue the

provis[oris; terms, and conditions of the utility's most recent standard service offer.'}1

Section 4928.143{c}(2)(b); Revised Code.

{C37885_3 } 2
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which; in this case, includes the establishment of generation serv€ce capac=ty prices by

means of RPM-Based Pricing.2

Respectfully submitted,

Isl Matthew R. Pritchard
Samuel C. Rar?dazzo
Frank P. Darr
Joseph E_ 01'iker
Mafthew R. Pritchard
MGNEi»S WALLACE & Ni~tRtCK LLC
21 East State Street, 17rI' Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh_com
fdarr@mwncmh.com
jol,;ker@mwncmh.com
mpr^tchard@mwncrnh.com

Aftorneys for Industrial Energy Users-Ohio

2 T he wha4esale generation capacity service pricing method that is the default method under PJM
Interconnection, i_.L.C.'s {°NINI"ll ReCiabi€€ty Pricing Made1( RPM ) is referred to as "E2PM-Based Pricing'°.
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BEFo^E
TI-1t v PUBLIC UTILITIES COMMISSION OF OHIO

In the Maiter of the Cotnmissiaii Review of )
the Capacity Charges of O#lio Power ("cimpany } Case No. 10-2929-Eiv-UNC
and Columbus ^^u'ldiern Power Company. }

MEMORANDUM IN SUPPORT

1. INTRODUCTION

The Commission's May 30, 2012 Entry permitted Ai3P-Ohio to extend the Pricing

S cheme and increase the revenue collected by AEP-Ohio by rneans of such Pricilig

Scheme. This Pricirig Scheme iilegaiiy displaced RPM-Saser€ Pricitig, the capacity

pricing mechanism in place since 2007. The Pricing Scheme was designed by

AEP-Ohio to illegally abridge the ability aff customers to reduce their electric bills by

obtaining generation supply service from a Competitive Retail Electric Service ("CRES'')

provider.3 As wiLh prior actioi,s by the Commission in this proceeding, the May 30, 2012

Entry is unlawful and unreasonable for several fundamental reasons that have been

previously identified by iEU-Ohio in its prior Application for Rehearirg, Initial Brief and

Reply Br3ef which are incorporated herein by reference.

Among other things, the Commission's authorization of the exteiision of the

anticompetitive, discriminatory and nrsti-comparable PriCing Scheme and an increase in

the revenue collected by AEP-Ohio by means of such Pricing Scheme exceeded the

FES Ex. 102 at Ex. TCB-4.
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Commission's statutar-y authority which is confined to retail ratemaking and is

differentiated based or, whether the service is a competitive or non-cnrr7petitve service.

Even if the Commission had authority to establish a compensation me-chanisrn

for the provision of generation capacity service to a CRES provider (a whelesale ratlIer

than a retail transaction}, the Pricing Scheme which was extended and expanded in the

May 30, 2012 Entry violates state law because it results in unduly discr:minatory and

non-comparable rates and the collection of illegal transition costs.

Assuming that the Commission has subject rnatter Jurisdictflon over the

establishment of acnrnpensation mechanism for the provision of generation capacity

service to aCRi~S provider, the Commission's May 330, 2012 Entry au#horized an

increase in the level of sucli compensation without a proper record and in violation of

the statutory requirements that must be satisfied before the Commission may lawfully

authorize a€i increase or change in compensation for utility service.

The Coniniission initiated this proceeding on December 7, 2010. In the course of

this proceeding, the Commission has issued orders and entries that increase rates and

charges paid by shopping customers and has allowed AEP-Ohio to ereet economic

barriers to "customer choice," all in contravention of ti+;e Commissien's affirrrratve

obligations to encourage and advstice the policy set forth in Section 4928.02, Revised

Code.

Because the Commission's May 30, 2012 Entry is unlawful and unreasonable,

the Commission should granL rehearing, immediafely terminate atiy ac€thoritv that may

permit Ai=P-Oilia to bill or collect competisation based on the Pricing Scheme and

'issue such order as is necessary to continue the provisions, terrns, afid conditions of

{c37e85:3 } 5
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the util;ty's most recent standard servi^ ofier..."^ vs^17^e^ in this case, includes the

estal:i-ishment of gen-eration service capacity prices by means of RPM-Based Pric:ng:

By granting rehearing atid providirig the relief requested #ierain, the Commission will

retfurri customers to the status quo required when the Commission rejected Ithe;

Sfipuiation and Recommendation ("Stipulation")5 on February 23, 2€312.

it. BACKGROUND

Beginning in itlne of 2007, OP and CSP (now merged as "AEP-C3h€o") begafi

using RPM-Based Pricing as authorized by the Federal Energy Regulatory Commission

(21EERG").'' AEP-0h[o used RPM-Based Pricing to secure just and reasonable.>

compensation for all generation capacity service available from AEP-Ohio for CRES

providers serving retail customers located in AEP-Ohio's certified electric distribution

service area. The applicability of RPM-Based Pricing to CRES providers serving retail

customers located in AEP-Ohio's certified electric distribution service area 'is dictated as

the default pricing method under PJM's controlling Reliability Assuratzce Agreement

{::RAX}. This view of the role of the RAA and RPM-Based Pricing is not contested.

AEP-Ohio has also continuously sr€pporieeci the use of RPM-Based Pricing for

ratemaking purposes in Ohio. Indeed, AEP-Ohio relied upon RPM-Based Pricing to

develop the capacity component of the competitive benchmark prices that AEP-Ohio

used to compare the results under Seczior? 4928_142, Revised Code (the market rate

offer or "MRO" option), and Section 4928.143, Revised Code (the electric security plan

' Section 49M 943(C)(2)(b)= Revised Code.

Stipulation and Recommendation (Sept. 7, 201 1 } (hereinafter "utipulafion''},

^ Tr: \{of. 11 at 401.
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or "ESP' r?pfirin), in the ESP proceeding that produced the s'tartdard service offer

(`SSfl") that is presently in effect.7

The RPM-Based Pricing capacity compensation method remained in effect until

the Commission approved, over objections, the ESP recommended by the Stipulation.8

RPM-Based Pricing or cor^pe^<tive bid-based pricing also controls for purposes of

establishing compensation available to electric distribution uir€lities ("EDU") in o'iier

areas of Ohio, including areas where AEP-Ohio's aiTiliated CRES provieier is actively

seeking and presently serving retail customers,9

On November 1, 2010, American Electric Power Service Corporation (`:AEPSC"),

aetfing in the agent role it frequent-y plays within American Electric Power Compaily

("AEP", AEP-Ohio's parent), filed an application with FERC in Docket No.

ER11-1995-Ot1O.`o The application claimed that there was no state compensation

rnechanism in place and was fiied under Section 205 of the Federal Power Act („FP A").

The appfica=iari requested that FERC approve certain iarmula rates as the basis for

capacity ctiarges that AEP-Ohio would uniquely levy upon CRES providers serving

retail custamers in AEP-Oh:o's certified electric distribution seruic- area. This formula

71EU-[3hio Ex: 103 at 11, 13-14.

'3 See in the Matter of the Application of Columbus Scuthern Power Ccinpany and Ohio Povrer Company
for Authority to Esfabtish a Standard 5'enfice Offer Pursuant to Sectfrsn 4928.143, F?evised Code; in the
Form of an Efectfic Security f'1ara, Case Nos. 'i 1-346-EC.-SSfl, et a1., Opinion and Order at 54-55
(Dec. 14, 2011) (hereinafter "Siipulation Orrler`).

9 JEU-C}hic Ex. 102A a< 23-24. Although FirstEnergy Gorporatian's {"Firstcnergy"} EDUs (The Cieveland
Electric lfiuminatirg Cornpany, the Ohio Edison Company, and Tthe Toledo Edison Company) are not
compensated for capacity at RPM-Based Pricing, the FirstEnergy EC?Us c;onducted an auction 'Ers procure
capacity c€rifil it could sync up with P,JM's base residual action {"BRA"}. Id, at 22-23. The price that
resulted from these auiions was very close to the capacity prices that resulted from PJM's BRA for the
same delivery years. Id. at 23.

'° As a result of a deficient filing and a relafed directive from FERC, AEPSC re ^1ed its application in FERC
Docket No. ERII-2183 on November 24, 2010. See American Electric Power Seivice Corporation,
FERC Docket No. E-*^R13-2183, Applicafton (Nov. 24, 2010) (here:nafter "the Section 205 F#ling'}.

{G37885:3 } 7
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rate approach ^^ouid have significantly increased capacity charges to CRES providers -

on the order of 49% to 98% as compared to RPM-Based Prices that were in et#ect at

the time.

On December 10, 2010, the Commission filed comments in FERC Docket No.

i3RI 1-2183-000 dealing with Ai~PSC's Section 205 applicatigp. In the commerrts, the

Commission stated:

On December 8, 2010, the Ohio Commission issued an entry 'attached) in
Case No. 'f 0-2929-EL-UNC inviting coniments from interested persons
concemirg the AEP Ohio Companies' capacity charges to Ohio's CRES
providers. The Ohio Commissiotifs entry notes that currently the PUCO-
approved rates for the AEP Ohio Companies include recovery ot capacity
costs throutJh provider-of-last-resort charges to certain retail shopping
custoniers. The-se rates are based on the continuation ot the current FRR
mechanism and the continued use of PJM's reliability pricing model's
't-hree-year auction cesuIts. The AEP Ohio Companies' fiiing for formula
rates could impact this eurrerzt mechanism_ Consequently, the Ohio
Comrr;ssion's investigatioii itivites comments from interested persc^iis
concerning the toilow€ng issues: (1) what changes to the current Ohio
Commission mechanism are appropriate to determine the AEP Ohio
Companies' Fixed Resource Requirement {I=RR} capacity charges to the
State of Ohio's CRES providers; (2) the degree to which the AEP Ohio
Companies' capacity charges are currently being recovered through retail
rates approved by the Ohio Commission or other capacity charges; and
(3) the ;mpact the AEP Ohio Companies' capac:ty ci':arcies will have oii
CRES providers and retail competition in the State of Ohio. Although the
state compensation mechanism has implicitly been in place since
the inception of AEP-Ohio's current Standard Service Offer, the Ohio
Commission expressly adopted as ft state compensation
mechanism the AEP Ohio Companies' charges established by the
reliability pricing model's three-year capacity auction conducted by
PJM. Current[y, the 201012011 clearing price is equal to $174.29 per
MW-day.

Consistent with Sect::on D.8 of Schedule 8.1 of the RAA, which dicLLates
that state imposed compensation mechanisms prevail in those instances
where ihd-"sta`:s jurisdiction requires the load serving entity (LSE) (or
switching customers) to compensate the FRR entity, the Ohio Commission
maititains that there is no current need for FERC to advance its
proceeding regarding this matter because the C3hia Commission has a
rate for capacity charges to CRES providers. Consequently, the Ohio

{C3Z635.3 } 8
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Commission respectfully requests that FERC dismiss the application and
close this investigation, or, in the alternative, suspend its final decision ifl
this proceeding until the Ohio Commission has concluded its state
proceeding. tt' FERC elects to hold the case in abeyance, the Ohio
Commission wiii inform FERC, in the above-captioned proceeding, as to
the outcome of its investigation.

On January 20, 2011, FERC issued an order interpreting Section D.8, of the RAA

to find that an FRR Entit+'s Section 205 rights to request an altemative FRR capacity

charge apply only in the absence of a "state compensation mechanistn_" Because of

the Commission's December. 8,: 2010 Entry in this proceeding, FERC rejected AEPSC's

request to adopt a rate formula for calculating its ca^ac=tv charge.

On February 22, 2011, AEP requested rehearing of FERC's january 20, 2011

Order in Docket No. ERI 1-2183-001 _ AEP's reciues# for rehearing is still pending before

the Comm[ssion. 12

in response to AEPSC's app(ication the Commission initiated this docket "in

order to determine the impact of the proposed change to AEP -Ohia's capacity charges"

and sought comments one

(1 ) w,iat changes to the current state mechanism are appropriate to
determine the Companies' FRR capacity charges to Ohio competitive
retail electric service (CRES) providers; (2) the degree to which AEP-
Ohio's capacity charges are currently being reco}fered through retail rates
approved by ttie Cornmissicn or other capacity charges; aticf (3) the
impact of AEP-Ohio's capacity charges upon CRES providers and retail
corrtpetition in Ohio.13

11 Atrterican Ellectric i:'at•ver Service Carporatfvn, FERC Docket No. ER11-2183, Comments Submifted on
Behalf of the Public 1,lfiiities Cammassion of Ohio at 2 of 5 thru 4 of 5 (Des. 10, 2010) (internal cftations
omitted) {ernphasis added).

17 American zleef>fc Power Service Corporaffvn; FERC Docket Nu. ER1 1--.2183, Request for Rehearing of
American Electric Power Service Corpomticsn (Feb_ 22, 201 1).

,s Entry at 2 (Dec. 8, 201 0).
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The Commission also granted AIEi''-t3hio's request to take evidence in addition to

comments and stated it would hold an evidentiary iiearing to receive addii;ionaI evidence

beyond the c.orrmeni;s.14 The evidentiary hearing is now over and the record evidence

demonstrates that AEP-Ohio's proposed formula rate capacity pric='?g proposal has no

basis in law or fact. Tiiere is no legal basis for the Commission to set any capacitj

charge to assess against CRES providers of shopping customers and there is no factual

basf-s tc. approve anything but RPM-Based Pricing if the Commiss3or^ did have

;urisdic%iofi. The Commission must grant rehearing and put an eiid to the unlawful

P ricing Scheme, restore fii'IM-Based Pricing, and refu€id to or credit to the benefit of

retail cc^s^^rri^rs all arr^c^u;^^s char^ed above RPM-Based Pric€ng-

i:lL ARGUMENT

1. As identified in JEU-Ohio's March 27, 2012 Application for
Rehearing, IE11-Ohio's May 23, 2012 Init[al Brief, and
[EU-Ohio's May 30, 2012 Reply Brief, the Commission failed to
comply with the law by not returning customers to the rates
under AEP-Ohio's prior ESP; the Commission is without
jurisrl€ct€on to approve the Pricing Scheme; AEP-Ohlo fatled to
meet its applicable burden of proof; the Pricing Scheme is
discrrm^natory and is not cornparable; the Pricing Scheme
allows AEP-Ohio to collect transition revenue in violation of
the law; the Pricing Scheme is not supported by the evidence;
and the Commission authorized AEP-Ohio to extend the
Pricing Scheme and increase the revenue collected by
AEP-Ohio by means of such Pricing Scheme in response to an
untimely application for rehearing.

Without rehashing all of IEU-Ohio's arguments made in (i;U-Ohio's ^^arch 27,

2012 Applicafion for Rehearing, May 23, 2012 Initial Br:ef, and May 30, 2012 Reply

Brief filed in this proceeding, iEU-Ohio hereby incorporates them by reterenee. As the

. Commissioti itself recognized, at least temporarily, once it rejected the Stipulation it %}as

,s Entry at 2 (Jan. 21 ; 20 i1); Entry on Rehearing at 13 (Feb. 23, 2012).
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bound by Section 4928.143{C}(2){b}, Revised Code, to issue such orders as necessary

to return customers to the rates charged under AEP-Ohio's pre,iious ESP. The

Commission has fa3fed to return customers and CRES providers to RPfvl-8ased Pricit-ig

that the Commission and AEP-Ohio have bo'Lh aCknowleclgec^1*5 controlled and should

continue to corttrol during ^EP-C}liro's current ESP (commonly referred to as "ES.P 1')-"s

Also, as (EU-Oh€o fias previously demonstraLLed,17 and AEP-Ohio has also

argued,18 the Commission is without jurisdiction in this proceeding to approve either

AEP-Ohio's proposed formula rate proposal or the Pricitig Scherre_ Because the

Commission is without jurisdiction to charge the price at which CRES providers

compensate AEP-Ohio for capacity, the Commission mustreject the Pricing Scheme:

Additionally, even if the Commission had jurisdiction to modify the rate at which

CRES providers compensate AEP-Ohio f-or capacity, AEP--Oi'iio has failed Tto meet its

burden of proof demonstrating that RPM-Based Pricing is unreasonable at id that the

Prioing Scheme is just and reasonable_" AEP-Ohio must show ^i-tat RPM-Based

Pricing is unreasonable before it can replace RPM-Based Pricing with another method

of compensation. FL3rther, the capacity rates under the Pricing Scheme are not

's March ', 201 f i*ttfry at 16; Entry at 2(Dee_ 8, 2010); American E€ectrtc Power
Qervice Corporati"Qn, I3ocite# No. ER11-21833-001; Motion ut Amer;can Electric Power Service
Corporation for Expedited Rulings at 7 jFeb. 29, 2012) {avaifabie at
hftp:lielibrary:ferw gov^dmvifs, fife-list.asp?aucession,nurn=20120229-5250}.

In the Matter of the Applica}ton of Co1L€rrrbus Southern Power Company for Approval of an i=ler.iric
Secur;ty P,'an; an Amendment to its Corporate S¢rara#erzn Pfart; and the Sale or Transier of Cerfairr
Generating Assets, Case Nos. 08-9 17-EL-SSO, ei: a1. (hereinafter "ESP 1").

17 indusfriai Energy L se:'s-ohio's Post-Hearina Brie€ at 26-41 (May 23, 2012); Irrdustria[ Energy Users-
L)hio's Reply Brief at 30-33 {tViay 30, 2{312}; ^EU-ohio's Appiication for Rehearing of the March 7, 2012
Entry and Mernoraridum in Support at 10-15 (Mar. 27, 2012).

le AEP-ohio's Appiicatiert for Rehearing at 18-21 (Jan. 7, 2011) {"Thus, even if FERC had delegated
authority to establish wholesale capacity charges (which it has not), the Commission lacks subject matter
jurisdiction untter Ohio law to do so"}.

#s industrial Energy Users-ohfo`s Post-Hearing Brief at 41-45 (May 23, 2012):

{C37395.3 }
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comparable to the capacity charged under AEP-Ohio's ESP and the Pricing Scheme

unlawfully discrirrtinates, between customers receiving the same service under similar

circumstances dependirig on whether they are in tier one or t;er two.20 The Pricing

Scheme, an above-market charge for capacity, also violates state law prohibiting the

collection of transition revenue foilowing the end of AEP-Ohio's Market Development

Period (uMDP'T 21 and violates the comrn3tment made by AEP-Ohio in its Electric

`i"ransitior, Plan (;'-r:I-F'") Commission-approved sefflement agreenient (in which AEP-

Ohio agreed not to impose lost generation revenue charges on shopping custorners_22

Finally, as the record demonstrates, there is no factual basis to approve

AEP-Ohio's formula rate proposal and therefore no tagitimate reason to find that the

Pricing Scheme is lawfut, just or reasonable,23 As IEU-Ohio's March 27, 2012

Application for Reliearing, May 23, 2012 Initial Brief, and May 30; 2012 Reply Brief

demonstrate, and as briefly described above, the Commission must grant rehearing and

strike down the Prieing Sceieme.

2. In addition to the tndividuat errors commifted by the
Commission which are referenced or identified herein, the
totality of the Commission's conduct throughout this
proceeding, including the May 30, 2012 Entry, is arbitrary and
capricious, an abuse of discretion, otherwise outside the law
and `5... at variance with `the rudrments of fair play' (Chicago,
Milwaukee & Sf: Paul Ry. Co. v. Polfg 232 U.& 165, 232 U. S.
168) long known to oa^^ ^aw=i{ "The Fourteenth Amendment

70 Industrial Energy Users-Ohio's Post=Hearing Brief at 59-61 (May 23, 2012); Industrial Enerery Users-
C3hiea's Application for Rehearing of the March 7, 2012 Entry and Memorandum in Support at 15-18
(Mar. 27, 2012).

z1 Industrial Energy Users-Ohio's Post-Hearing Brief at 47-50 (May 23, 2012); IEU-Ohio's Application for
Rehearing of the March 7, 2012 Ertry and Memorandum in Supoort at 18-20 (Mar. 27, 2012).

22 tndLtstriat Energy Users-t}hio's Post-Hearing Br^ef at ^^ 150 (May 23; 20,112}; see also Tr. Val. I at 49-56,
146-147; Tr. Vol. V at 853,

-3 Industrial Energy Users flhia`s Reply 8ri^ at 10-25 (May 30, 2012); see (iidustriaf Energy Users-Oh;o's
Post-Hearing Brief at 45-47 (May 23, 2012).

{C37885.3 } ^ 2

000000404



condemns such methods and defeats them." West Ohio Gas
Co. v. Public Utilities Commission, 294 U.& 63 (1935).

In recognition of the shopping-blocking iinp13cations of the Section 205 Fiiing, the

Commission issued an Entry in this proceeding on December 8, 2010. In case the

Commission's prior ESP determinations left room for doubt, tt» ComiTii5sian issued the

December 8, 2010 Entry exp;icitdy adopting, ptirsuant to Schedule 8.1, Section D.8 of

the RAA, RPM-Based Pricing as the state compensation mecfianism for AEP-Oiiio.

The December 8, 2010 Entry also opened this proceeding and soiicited cornrnetits from

interested parties,

Subsequent to the December 8, 2010 Entry, the Commission notified FERC of its

aetion and urged FERC to dismiss the Section 205 Filing. In response to the

Commission's request that FERC dismiss the Section 205 Filing, AEPSC again argued

that the Commission did not have subject matter jurisdiction to estabiish, a capacity price

applicable to CRES providers_

fln January 20, 2011, FERG issued an order rejecting the Section 205 Filing,

finding ;tiat the Commission had adopted a state compensatian meci'ianism ptzrsuant to

Schedule 8.1, Section D.8 of the RAA. More specifically, FERC found that AEPSC had

waived any right to make a Section 205 Filing to establish a price for generation

capacit-y service and did so as part of the settlement agreement which was associated

with F.FRC's approval of the RAA. to which AEPSC was bcund_'4

AE FSC sought retiearing of FERS's January 20, 2011 order, again asseri•ing ti-iat

the Cemrnission lacked subject matter jurisdiction to establish the method of

24 The Section 205 Filing, FERC Order at 4-5 (Jan. 20, 2091}.
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compensation fol, capacity available to a CRES provider.25 Thereafter, AEPSC also

fled a cornplaine6 at FER(- pursuant to Section 206 of the FPA generally seeking to

amend Section 8.1, Section D_8 of the RAA to displace and subordinate It-he role of any

state compensation mecfianlsm and RP1L<-Based Pricinc.37 In its ear`nplaint, AEPSC

alleged, among other things, that the state compensation mechaiiism confained in

Sec#ion S_ 1, Section D.8 of the RAA was not just and reasotiable because it would allow

the Commission to establish a wholesale rate for capacity and circumvent AEPSC's

ahil'ri^r to flip-flop between capacity cornpensaltion methodologies as and when AEPSC

may elect to do so. This r"Iip-fop is a common element of aid of AEP-Ohio's SSO rate

and capacity charge-related propasais. Its implementation depends oc^ thle

Commission's lawful approval and it is designed to decouple AEP-Ohio's excessively

profitable, above rnarkez SSO generation revenue from the discipline of compeitior,.28

FERC has not addressed AEPSC's Section 206 Filing.

On January 7, 2011, AEP-Ohio filed an Application for Rehearing contesting the

December 8, 2010 Entry on several grounus_ Among other t#zsngs; AEP-Ohio asserted

that the Commissioii lacked subject matter jurisdiction to address the level of

compensation that may be obtained for generation capacity service provided ILo a GRES

provider and that the Entry "..: was issued in a manner that denied AEP Ohio due

process and violated statutes within Title 49 of the Revised Code, including Sections

25 AEPSC's request for rehearing is still pending. On March 24, 2011, FERC toiied AEPSC's request for
rehearing to allow itself addiiianat time to consider the merits of AEPSC's rehearing request.
zs

American Elecfrfc F'ctver Ser#rice Cviporatiarr v. PLA/t Irtfereonnectiort, L.L.C., r-LcRG Docket No.
ELI 1-32-000; Complaint {Aprii 4, 2011}(k:ereinaffer'the Section 206 Filing ).

27 Section 16.4 of the RAA states that only the PJM Board may amend the RAA. Thus, AEPSC's effort to
amend the RAAthrough its Section 206 Filing is barred by the RAA_

2" The Section 206 Filing at 2-4.
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4903_09, 4905.26, atid 4909.16, Revised Code_:29 On February, 2, 2011, the

Commission granted AEP-Ohio's Application for F^ehearitig saying (emphasis adcied):

The Commission granzs AEP-Ohio's application for rei^tear=rsg. We believe
ihai•_ sufficient reason has been set forth by AEP-Ohio to savarrant further
consideration of the matters specified in the application for rehear[ng_
^^^ever, the Commission notes that the state compensation
mechanism adopted in our December 8, 2010, Finding and Order will
remain in effect during the pendency of our review.30

Since granting AEP-Ohio's Application for Rehearing on February 2, 2011, the

Commission has not taken up or addressed 'the substantive and procedural issues

wh;cii the Commission found, based on AEP-Ohso's rehearing request, were worthy of

further consideration. The Commission has not identified, as required by Section

4903.10, Revised Code, tIie scope of any additional evidence which wili be tafcen,

Beginning in early January 2011, parties filed comments requested by the

Commissia€i in the December 8, 2010 Enie€y. The written comments highlighted the

contested ►ssues that have since churr:ed confusingIy, in various Commission

proceedings and remain unresolved except to the extent that the Commission has

granted "#^^porary=, relieie In its written comments at page 3, AEP-Ohio acknowledged

tihai<: ^.._ the PJM capacity auction price in section 8.1 of the RAA is ... a backstop

mechanism .., if no others exisi:.,31 Of course, on December 8, 2010, the Commission

made it c6earer that it had adopted RPM-Based Pricing.

29 Ohio Fb\*,,er i..rampan;r"s and Columbus Southern Power Com^aliy's Application for Rehearing at 2
(Jan. 7, 2012),

Entry on Reheafing at 2(reb_ 2, 201 1).

'' Ohio Power Company's and Columbus Southem Power Company's Initial Comments at 3 (Jan. 7,
2011).
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On January 20, 2011, AEP-Ohio tEeri amotion seeking a stay in the repiv

comment period, a procedural schedule for afiearing and an expedited ruling. in the

January 20, 2011 pleading supporting memorandum at page 2,32 AEP-Ohio stated

In the absence of a pending FERC process to establish a just and
reasonable mechanism for AEP Ohio to recover its actual costs, the
Commission will need to commence an evidentiaryf hearing prccess in
order to adjudieate a more perianent rate. Without an evidentiary
fiear#ng on this matter the Commission wili• not have the requisite
evidentiary record to make its ultimate decision in this case. The
evidentiary hearing process will ailvw interesfied parties the opportunity to
develop the issues and provide the Commission with evidentiary suppart:

The rext day (January 21, 201 1), an Entry was issued to extend the reply comment

period. The Entry stated:

The attorney exatniner finds that AEP-Ohio's motion to extend t^e
deadline to file reply comments is reasonable and should be granted.
Accordingly, the January 24, 2011 deadline to file reply comments shail be
extended to February 7, 2011 _ The extension of the deadline applies to all
interested stakeholders. In addition, AEP-Ohic's motion for the
Commission to establish aproeedurai schedule for hearitig shall be
considered after the reply comment period has concluded.33

In its February 7, 2011 repiy comments at pages I and 2, AEP-Ohio stated_

Review of the Initial Comments shows that there are material differences
in 3iow the paffies v€ew the facts underlying this case. The Companies do
not believe that Initial Comments and Reply Comments alone will provide
an adequate evidential record in tiiis case for the Commission to make a
fully informed decision to establish an ongoing state compensation
mechanis€-n for the cost of capacity. The outcome of this case will have
significant rami^tcations for the Compariies; our Customers_, competitive
retail electric service (,iCftES") providers and investment in the State of
Ohio. As sucti, the Companies believe that it would be more appropriate
for the Commission to move forward with an evicfent;ary hearing
process,'4

3` Colutnbus SetAhem Power Company"s and Ohio Power Company's Motion to Stay the Reply Comment
Period and Establish aProceciural Schedule for Hearing and Expedited Ruling at 2(Jan. 20. 2(319}.

^s Entry at 2(Jan. 21, 2011).

34 Ohio Power Company's and Columbus Southern Power Ccnipany's Reply Comments at 1-2 (Feb. 7,
2011) (citation omitted).
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In any event and in 18 plus months since this proceeding was initiated, the Coaimissian

has not responded to the comments it received beginning in early January 2011 .

As AEP-Ohio has acknowledged, the RAA specifies that absent a iawft.€i state

compensation mechanism, RPM-Based Pricing cotitro6s unless and until FERC

approves ati alternative. Thus, if the Commission acted outside its a•• t̂ttiorii_y by issuing

the December 8, 2010 Entry as AEP-Ohio has repeatedly claimed, the RAA obligated

AEP-Ohio to apply RPM-Based Pricitig unless and until FERC approved otherwise

AEP-Ohio first began using RPM-Based Pricing in 2007 and otily discontinued the use

of RPM-Based Pricing when the Commission paved the way for AEP-Ohio to implement

its shopping-blocking Pricing Scheme.

On February 29, 2012, AEPSC, atrting in its capacity as agent for indiana

Michigan Power ("i&M",) and relative to i&Ws Michigan service area, filed an application

with i=ERC in Docket No. ER12-1173-000.J5 In its application, AEPSC requested

authorization to establish a ^cos%t-baseci=' capacity compensation mechanism pursuant to

Schedule 8.1, Section D.8 of PJM's RAA. As in the Section 205 Filing related to Ohio,

AEPSC claimed that there was no state compensai_ion mechanism in place in lV9irhigan

and that AEPSC was entitled to prosecute its claim based on Section 205 of the Fi='A

(hereinalifter referred to as the `:Michigan Filing"). On April 30, 2012, FERC suspended

tiie Michigan Filing f-or the maximum period allowed under the FPA, finding that the

Michigan Filing may be unjust and unir^^ul_3° If the AEPSC formula t^ai<e proposal

^*5 American EIecftic Power Setvice Corporation, FERC Docket No. ER12-1173-^0D0; Application (Feb. 29,
2012) (hereinafter "I&M Case").

36 l&M Case, FERC Order at 7-8 (April 30, 2012).
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goes into effect for l&M, it will only become effective after the suspension period and

then subject to refund once FERC addresses fhe contested issues set ior hearit?g,

On January 27, 2011, AEP-Ohio filed an application to replace its current ESP

("ESP l") with a new ESP ('ESP ll").37 Under Ohio law, ESP I remains in effect un;il the

Commission iawfully approves ESP lf under Sections 4928_ 141 and 4928_143; Revised

Code, or an MRO under Sections 4928,14 1 and 4928. 142; Revised C'Ode.

On August 11, 2011, more than nine mo-nths after this proceeding was initiated,

the Commission issued an eni;ry establishing a procedural schedule to conduct an

evidentiary hearing.38 In accordance with the procedural schedule and on August 31,

2011, AEP-Ohio fiied direct testimony of five witnesses. The pre-fleci direef testimony

of Richard E. Munczinski repeated (at page 3) AEP-Ohio's asserfion that FERC, not the

Commission, had jurisdiction over fhe wholesale capacity charge applicable to CRES

providerse AEP-Ohio's pre-filed fesfimony did not contain detailed information on the

fitiancial impact of maintaining RPM-Based Pricing. Rather, the Ai 3P-Ohio direct

testimony asserted that displacing RPFA-E'sased Pricing with AEP-Ohio's proposed

formula rate method of compensation would facilitate generation-related Investmeni_.

3' Iri the Matter of the Application of CoIurrbus Satetherri PotF,rer Company and Ohio Power Company for
Authority to Establish a Standard Se;3rice Offer Pursuant to 4928:143. Revised Cade, in the Form of ar
EIec#ric Security Plan, Case Nos. 11 -346-EL-SSO, et af., Application (Jan. 27, 201 1).

33 Among other things, the Attarney Examiner's entr,+ (Finding Na. 6) stated:

Having fully reviewed the comments and reply cnrrments, the attorney examiner rroEq
detemiines that a procedural schedule for hearing shou'id be adopted in order to establish
an evidentiary record on a state compensation niechanisrrt. Interested parties should
develop an svidentiaty rer-ord on the approp.riate capac;ty cost pricing/recovery
mechanism including, if necessary, the appropriate components of any proposed
capacity cost recovery mechanism.

Entry at 2 (Aug. 11. 2011),
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On September 7, 2011FAEP-Ohios along with number of other parties, submitted

the Stipulation to resolve issues in AEP-Ohio's pending ESP proceeding and severai

other pending cases, including t#iis proceeding-

On September 8, 2€311, atiumber of parties that 1iad signed the Stipulation filed a

Joint Motion to Conscaiidate for purposes of considering the adoption of the

Stipulation. At page 6 of iffie lj'ois3t Motion's Memorandum in Support, the movants

stated (emphasis added)-

T-his motion tor consolidation for i=earing pLtrposes differs from t1he
i=ebruary 18, 2011 motion filed by the Industrial EEiergv Users-Ohio :n
three important ways. F-irst, consolidation here is neec^ed because the
Stipulation, as opposed to the respective Applications are broader in its
impact on the merger, energy curtailmetit, capacity charge and ft^^t
deferral. Secartd, the request is only to consolidate the matter for
hearing of the Stipulation. That is of smaller scope than the motion filed
by the Industrial Energy Users-Ohio for consolidation of the cases in their
entirety and ^hould the Attomey Exami<rzers reject the Sfipulation, the
cases would return for individual process €^n their own with no
further consofidation; Fi{iaily, the consolidation request here invaives
less cases than the IEU request and is fully warranted as described
htiireIn.J^ . . . . . . .

On September 14, 2011, 1i=U-OIiiQ filed a memorandum in support of the proposed

consolidation for the purpose of considering the Stipulation. On September 16,

2011, an Atiorney Examiner issued an Entrygranting the September 8, 2011 Motion to

Consolidate for the purpose of considering the Stipulation and staying the

procedural schedule in this proceeding. The Attomey Examiner's SeWtember 16, 2011

Entry was not issued or fiIed in this proceeding.

3' Joint Motion to Consolidate at 6{Sept, 8, 201 1}.
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The StipuiatIon recommended that the Commission approve prospectively a hvo-

tiereci Pric;ng Scheme for generation capacity service available to CRES providers as

the state compensation mechanism. In other words, the Stipulation recommended that

the Commission appi-nve a wlioiesaie capacity compensation meci7anism that AEPSC

and AEP-Ohio were (and are) claiming thp- Commission is pei%Ferless to approve.

The frs-t' fier of the S#€puiation's recommended CRES capacity price was tied to

RPM-Based Pricing and was available for the first 21% of AEP-Ohio's shopping load by

customer class. The second ti*r, applicable to all capacity avaiiabie to CRES providers

not subject to RPM-Based Pricing, was set at $255/megawatt-day (° MW-day„); an

arbitrary amount and a substantial increase to ttie RPM-Based Pric:;. The

$255/MW-day price was simultaneously disconnected from RPM-Based Pricing or

market-based pricing and cost-based pricing.40

On the afternoon of September 7, 2011, AEP-Ohio hosted a conference call with

the investment community to discuss the Stipulation ,Ied with f.he Commission earlier in

the day. During the call, AEP-Ohio acknowledged that the Stipulation was designed to

block the ability of retail customers to enjoy the full benefits of the :`custorner choice"

rights provided by Ohio ia^,r ^` Based an AEP-Ohio's own public descriptions of the

purpose of the Stipulation's recommended capacity pricing proposal and irresne: tive of

4u N?iarket prices, as established under RPM, were $116lMW-day for the 201112412 dg1ivery year
{$36.73NW-day for 2012f2013}. FES Ex. 103 at 35. Cost-based pOces have been recommended by
AEP-Ohio a= $355/MVt!-dav (AEP-Ohio Ex.. 102 at 21), by Staff at $146IMtrY-day (Staff Ex. 105 a^ Ex.
ESM4} and by FES at $7i531IVIVV-day (FES Ex. 103 at 35).

4' FES Ex. 102 at Ex. TCB4:

What happens is those iustamers that get the discount as Brian mention are allowed -
are priced out at the RPM prices. So the $100, the $16; and I think the $26 going
foszrr•ard. Over those percenfages, if you want to shap, ycsu pay the full cost of $255 per
megawatt day. So the thought and the theory is that the shopping will be constrained to
the discounted RPM price,
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whatever authority the Commission i-nay have to authorize a capacity charge applicable

to CRES providers, the Commission has known for many months that the capacity

charge provision ;.l the Stipuia'Lion violated Ohio law and the poliey set forth in Section

4928:02, Revised Code.

After hearings on the Stipuiation; on December 14, 2011, i:he Commission issued

the Stipulation Order approving the Stipulation with modifications iticluding modifications

to expand the availability of RPM-Based Pricing_42 The Commission rejected most of

the objections to the capac¥t-y pricing provision in the Stipulation saying:

Thus, the ev£dence presented at hearing demonstrates that the $25511^V1,b-
day interim capacity charge is within the range of reasonableness,
pa.tticularly in light of the fact that it is one component of an
extensive settlement package that includes components which
benefit the public and could not otherwise be achieved in a fully
litigated proceeding;43

Foiic^)AI^^g the Stipulation Order, applications for rehearing were submitted on

January 13, 2012 by various parties includitig iEJ-Qhio> Among other things, the

applications izcr rehearing claimed that the Commission had erred in concluding that the

package presenzed by the Stipulation was just and reasonabie and in the public interes#.

Byf Entry dated February 1, 2012, the C€^rr^rr^ission granted rehearing for further

42 On January 23, 2012, the Commission issued a-n entry {"Clari tcation Eiitry"} that provided a number of
c1arifications regarding its Stipulation Order: On February 10, 2012. AEP-Ohio fried an Application for
Rehearing of the Commission's Clarification Entry arguing, among other things, that the ClarificatiQn Entry
exceeds the Commission's jurise!€ction and violates the statutory rehearing process by expanding :he
Opin;on and Order outside the statutory rehearing pt-.ocesw. Fur#her, 4i=P-Ohio argued that the
Clarification Entry was wt supported by the record, forced AEP-Ohio to involunta.rily provide a belo-w-
cost subsidy, and unreasonably retreated firorn the RPM-prired capacity set-aside iimitafiotis witbout an
expIanation: in additign: AEP-Ohio asserted that the Clarification Entry unreasonably imposed long-term
obligations on AEP-Ohio mlh'sIe preserving the option to tLqlher modify the RPM ses-asider levels in the
fFuture_ On i'ebn:aaiy 17, 2£312; iEfJ-flhira filed an Application for Rehearlng of the Ciarificat;on Entry,
arguing the entry was Linraasanabie because €t did nat allow all govemrnental aggregation programs that
cornpfete the necessary process by December 33, 2012, to have access to RPM-priced capacity.
IEU-Ohio also asserted that the December 31, 2012 deadline to complete the governmental aggregation
process was unreasonabIe.

43 Stipulatiort Order at 55 (Dec. 14, 2011) (emphasis addeed):
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consideration of the mafters specified in the applications t'or rehearing of the Stipulation

C3rder.

By the time the applicatiotis for rehearing ,ve3 esubmitted in response to the

Stipulation Order, the rate shock and shopping-blocking consequences of the

Stipulation (which AEP-Ohio had masked in its on-average mLinibo jumbo and untimely

reporting of shopping data) began to materialize in relentless proportions. As

AEP-Ohio's cuslamers opened the efectri>r. bills -that arrived after the Stipulation Order,

eus:torrters' outrage overtook AEP-Ohio's managed message. Also, Lthe results of the

bill-reducing competitive bidditig process ("CBP") used ^c^ set the c^eneraiior^ s^app1Y

price for SSO customers of Duke Energy Ohio ("Duke") sharpened the contrast between

the arbftrary and excessive SSO prices aui:l'jorized by the Stipulation Order and ti:ie

lower prices established throug1 i 'Lhe CBP used for Duke's SSO ,44 Additional=y, the

_ Corrinnission had access to filiiigs that AEP-Ohio, or its agent AEPSC, made at FERC to

implement the unlawful corporate separation provisions of the Stipulation arir^ the

glaring inconsisten:ies between the content of such sitings and the expectations created

by the Stipulation.

On February 23, 2012, ^l-te Commission granted, in part, IEU-Ohio's and

EtrstE-nergy Solutions Gorp.'s ("FES") app;tcatiotis for rehearing, and rejected the

Stipulation, ultimately finding, ior multiple reasons, that the package contained in t(li-n

Sfiipuf^^^n was not in the public interest_

44 PUCO Press Releasex Duke Energy auction Ieads to #ower electric prices in 2012 {Dec: f5, 20"t 1}
{access€bte via the in#emet at; ?-sttp;f,Im?^.,,,AJ.pucc>_ohia.gQvlpucr,lirtdex.cfm^/nieclia-roorn;rrmedia-
releasesiduke-e-nergy-auctirsrr-[eads-to-Iower=elee#(c-prices-in-20'i2I?border=off; last visited June18,
2fl12).
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As discussed below, upon review of the appiications for rehearing, the
tCam^nissinti has determined that the Stipulation, as a pac^rage, does nc^t

benefit ratepayers and the public interest and, tIius, does not satisfy our
three-pait test for the consideration of stipulations. Accordingly, the
Commission will reject ti-te Stfpulation - 45

The rejectinn of the Stipulation nti rehearing occurred because the Commission

eventually agreed that the signatory parties to the Stlipulativn had not met their burden

of demonstrating that the Stipulation, as a package, benefited ratepayers and 'Cne pubI;c

interest as required by t1he Commission's three-part test for the consideration of

set{ie€:rtents.

Because the Commission's Stipulation Rehearitig Entry rejected the proposed

ESP contained in the Stipulation and in accordance with the requirements of Section

4928.143{G}(2)(b), Revised Code,46 the S^^pulation Reliearing Entry directed AEP-Ohio

to file tariff's to provide SSO pursuant to its previously-authorized ESP:

Tlierefore, ,^fe direct AEP-Ohio to file, no later than February 28, 2012,
new proposed tar;ffs to coniinue the provisions, terms, and cortditions of
its previaLis electric security plan, including but not !#rnited to the base
generatton rates as approved in ESP 1, along ^vith the current uncapped
^;^el costs and the environmental investment carty cost rider set at the
201 €level. as well as modifications to those rates for credits for amounts
fully refunded to customers, such as the sigrii#icanti'y excessive earnings
test (SEET) credit, and an appropriate application of capacity charges
under the approved state compensation mechanism established in
the Capa^ity Charge Case.47

45 E; }frv on Rehearing at 4 (Feb. 23, 2012) (hereinafter "Stipti1af#on Rehea,°ing Er€ry) (emphasis added)-

as Section 4928.143(C)(2)tb), Revised Code, states (emphasis added):

if the utility terminates an applica#ion pursuant to division (C)(2)(a) of this section or if the
commission disapproves an application under division {C}('€} of this section, the
commission sttaff issue such order as is necessary to continue the provtsfons,
terms, and conditions of the util€tyss most recent standard serWce offer, along with
any expected increases or decreases in fuel costs from those contained in that
offer-, until a subsequent offer is authorized pursuant to this section or section
4928. 142 of the Revised Code, respectively.

a; ^%i rir^pulafion F^eI^eag Entry at 12 (emphasis added).
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The Stipulation Rehearing Entry also directed the Attorney Exarrtiiiers assigned to this

case to establish a new procedural schedule.

On February 27, 2012 and for the benefit of its sole shareholder, AEP, AEP-Ohio

fled a motion seeking to de€eie RPM-Based Pricing and insert AEP-Ohio's

interpretation of the Stipulation's caDacii:•y Pricing Scheme. In other words, AEP-Ohio

ex=.racted the capacity pricing provision zrom the Stipulation's package and once again

asked the Commission to approve a whviesaie capacity price applicable to CIRES

providers while AEP-Ohio was simultaneously asserting that the Commission lacked

subject matter jurisdiction to do so.

In its memorandum in support attached to the February 27, 2012 motion,

AEP-Ohio alleged that.

"If the Ccrnmission implements full RPM pricing pending the
outcome ;n this proceedirtg; AEP Ohio will suffer irnrned=ate and
irreparable harm. ,.. Using the same two-tiered capacity pricing
proposed in the Stipulation oi:fers the most stability and
represents a reasonab€e middle ground,;,4s

(2) "As an FRR entity, AEP Ohio reasonably relied upon its
expected ability to establish cost-based rates should the RPM-
based rates become unjust and unreasotiab€eand

(3) `'The reasonableness of the interim capacity pricing is
demonstrated by comparing it to the pricing that AEP Ohio is
advocating and that Dr. Pearce's pre^ifec€ testimony supports in

NC3Yi.Rl^.JUse No. S V'...2^329-FL"ir3

(4) "A perfect compromise in this situation where a^emporary
solution is needed until a more permanent decision is made is
to 'split the baby' by (i) alimving RPM {a;;c[ng for custQmers
being served by GRES providers or having provided a switch
request as of the February 23 Fntty on Rehearing, and (ii)

48 ^otion for Relief and Request for Expedited Ruling at 4 (Feb. 27, 2011)

49 id: at 5.

id.at10.
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r"arging $255/MW-Day fo?a#I other customers (inc.i'uding
additional aggregation load) for cus€or-pers who shop before the
case is decided_"51

For the first time, A-PP-Ohio's February 27, 2011 motion alleged tliat following the law

atid restoring RPM-Based Pricing to its rightful position as the Commission had directed

would cause financial harm ta AEP-Ohio's generation bLisiness, the business that is

supposed to be on its own in the competitive maf-cet.^2

Wiiiile numerous parties (including many that previously suppoiled the

Stipulation's package) opposed AEP-Ohio's unlawful and utijust request to bypass

RPM-Based Pricing, the Comrt`€itssion granted the requested relief in its Marci? 7, 2012

Entry_53 At page 15 of the March 7, 2012 Entry, the Commission stated:

We reject claims that the interim relief is not based upon record evidence:
The instant proceeding was consolidated ^vith 11-346 and the cases
enumerated in footnote three of this entrv for purposes of cansiderirt0 the
ESP 2Stipc€faticsn. All of the testimony and exhibits admitted into the
rec:ord for purposes of considering the i=SP 2 Stipuiation are part of the
record in this proceeding. Our subsequent rejection of, tiie ESP 2
Stipuiation did not remove such evidence from the record, and we may,
and do, rely upon such evidence in our decision granting interim relief. -54

The above Commission statement is irreconcilable with the purpose of the consolidation

as approved by the Commfssion on September 16, 2011. That consolidat[on

specifically limited the consolidation to consideration of the Stiouiaticn as a package.

Once tlt-ie Commission rejected the Stipulation, no evidence from the consolidated

Id, at 15 (citation omitted).

AEP-Ohio's Motion for Relief and Request for Expedited Treatment at 1, 3-5 (Feb. 27, 2012). Also,
Section 4928.39, Revised Code states:

With the termination of that approved revenue source, the utility shall be Mfy on its oavn
in the competitive marset_ The commission shall not authorize the receipt of transiton
revenues or any equivalent revenues by an electric utility except as expressly authorized
in sections 4928.31 to 4928.40 of the Revised Code.

53 Entry at 17 (March 7, 2012) (hereinafter "March 7, 2012 ^nW}-

54 (c€: at 155.
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proeeeding was avaiiable to the Commission to address contested issues in this

proceed€ng.

Nonetheless, the Commission's approval came before parties had an opportunity

to test the merit of AEP-Di•i€o's claims and the Commission ignored requests that the

Commission only grant AEP-Ohio's motion subject -10 re-conciftation and re,Und-

T='te Commission imported evidence from other proceedings into this proceeding

even though the imported evidence vvas presented only to determine if the sij nato€^

parties to €[^e Stipulation had rr^°t their burden of demonstrating ^^at the Stipulation, as a

^^ckcage, beiiefted ratepayer's and the public interest as required by tfle Cotnmission's

ti iree--part test for the consideration of settlements. Thus, the capacity charge provision

the Commission ultimately concluded was contrary to the public interest when

presented in the Stipulation, as a package, was extracted from ttie package submitted

in different cases and made available in this proceeding to AEP-Ohio so that AEP-Ohio

could continue the shopping-blocking Pricing Scheme that ber.,arr^e void when the

Commission rejected the 5tipu[atiort_ As if lawless acts are less lawless when their

tenure is limited, the Commission made AEP-Ohio's "sYtopping tax" temporary and held

that it vtrould end on May 31, 2012 with the restoration of RPM-Based Pricing effective

June 1, 201Z55

In resporise to the Commission's uniawful and unreasonable fi;p-fEop, various

applications for rehearing were filed contesting Uie March 7, 2012 Entry on procedural

and substanbve grounds. No application for rehearing was filed by AEP-Ohio

' March 7, 2012 Entry at 17.
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(AEP-Ohio did not contest tf-te Commiss€ori's determination that RPM-Based Pricing be

, restored effective June 1, 2012).

On April 1 1, 2012, some 16 moriths after this proceeding was initiated, tlie

Commission again granted rehearing for ti'te purpose oi giving itself more time '10

consider the rehearing requests filed in response to the March 7, 2072 Entry. Like the

vvritten comments submitted by interested paries beginning in eariy January 21011 and

AEP-Onic's granted Applicaiion iar Rehearing filed on January 7, 2011, the granted

applications for renear^tig related to the Commission's March 7, 2012 Entry have not

beet^ further acted upon by the Commission.

The evidentiary hearing phase of this proceeding subsetiue::t,y corn€nenced on

April 17, 2012 and concluded on May 15, 2012. At tiie conc-iusion aE the evidentiary

hearing, parties ;vere given a ven,r short amount of time to submit initial and reply briefs

addressing many of the same issues that have been before the Commission since the

December 8, 2010 Entry. Initial briefs w-ere due and filed on May 23, 2012 and reply

briefs were filed on May 30, 2012.

Based on the evidence that is before the Commission in this proceeding, ft is

repetitively clear that the allegations in AEP-Ohio's February 27, 2012 i-nwtifln for relief

were and are false.

For example, the evidence sho^vs that AEP-Ohio is not an FRR EntiiY56 and that

there was never any analysis done to idetitify if the FRR Alternative was the best option

for AEP-Ohio.57

55 Tr. Vo(_ it at 455-476„ 436; Tr. 'Vof. Xt at 41533-2534i see also Industrial Energy Users-Ohio's t'ast-
Nearing Brief at 52-55 and Industrial Energy €a'sers-flhio's Reply Brief at 18-29. FRR Entity is a defined
term uric9er the RAA. FES Ex. 1 IGA at 14.

sz Tr. Vot. 1I at 493-494.
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UniEice when the two-tiered capacity pricing proposal was presented as parf- of the

Stipuiation's package, no other party supports AEP-01-iio's Pricing Schem.e. Indeed, all

parties except AEP-Ohio have urged fhe. Commission to issue a merit-based decision

restoring RPM-Based Prici,ig.

The evidence shows ^^a't AEP-Ohio previousiy committed 'to not impose any lost

generai:ion-relai:•ed revenue charges on shopping customers as part of a Commission-

approved seftierment agreement wtiich is finai and b;ndifng.'8

Addit[onaiiy; ttie rr€ei;hodoiogy advanced by AEP-Ohio witness Dr. Pearce has

no,,v been shown to be defective because it is based on the false assumpi:ion that the

generation assets owned or controlled by AEP-Ohio are zhe source of capacity available

to CRES providers serving retail customers (oea"ted i.^ ALEP-Ohio's certified electric

distribution sei-v;ce area -59 Likewise, AEP-Ohio's claim (a threshold assumption by

Dr. Pearce) that AEP-Ohio's owned and controlled generation assets are dedicated to

its C3hlo load is$ as AEP-Ohio's witnesses agreed, untrue. And even if the core defects

in Dr. i=?earce's methodology are i0not-ed, his application oi the i-nethodoin0y has now

been shown to produce sigiiificantiy excessive capacity prices because it fails to take

into account generation-related revenue that itius=``_ be offset against his capacity-re1a%•ed

revenue requirernent.60

5$ FES Ex. 1 06 at 3; Ip the Matter of the Applications of Columbus Southetrt Power Company and Ohio
Power Corz,pany fat 4pproval of Their Electric Transtfior Prans and for Receipt of Transiiiearr Re.renues,
Case Nos. 99-1729-EL-ETP, ef at., Opin'ton and Order at 16 (Sapt. 28, 2000)T see also Tr. VQl. I at 49-56,
146-147; Tr. ltnf; V. at 883,

4s Tre '+Io{. !i at 429; Tr. Vo1. Xi at 2530-2534_

FES F_.x. 101 at 405; sae a:g. Staff Ex.- 101 at 4.
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On April 30, 20,12, while the evidentiary hearings51 were in progress, arid after

AEP-Ohio had concluded its case-in-Chief, AEP-Ohio filed amofian seel<itic^ to undo the

'=Perfect comprorn^sd° it previously advanced to displace the RPM-Based Pricing

niethod Drevious(y adopted by the Commission. More specifically, AEP-Ohio asked the

Commission to_ (1) extend the Commissior•£-speciiied life ofi#he Pricing Scheme; and,

(2) increase the revenue collected by AEP-Ohio by means of such Pricing Scheme. In

other words, AEP-Ohio once again asked ihe Commission to engage in raternafcing that

AEP-Ohio has repeaLedly asserted was beyond t[ie Commission's subject matter

;urisdictioii. AEP-Ohio's motion was essentially an untimely application for rehearing

regarding the Commissioti's ROarch 7, 20112 Entry, which specifically held 'tha^ the

unlawful shopping-blocking PriCtng Scheme that AEP-Ohio proposed in its February 27,

2012 motion for interim relief would end on May 31, 2012.

AEP-Oliio's Aprii 30, 2012 motion was strongly opposed by numerous pafties

who have actively paffjcipated in this Droceeding.

Without C^̂ #ing evidence or addressing disposifive motions or the pending

app1;cations for rehearing that had previously been granted by the Commission, the

Commission granted AEP-Ohio's April 30, 20"; 2 motion to extend the life of the Pricing

Scheme and iticrease the revenue Cof%ected by AEP-Ohio by means cl; such Pricing

6` Prior to the eomme:icement of the evidentiary hear:ng in this proceeding, IEU-Ohio t^iled amcatiors to
d;sir,iss, ^^^erfing that the Commission lacked the statutory authority to authorize a cos#-based or
formula-based charge applicable to generation capacity service available to CRES providers serYing retail
customers ;ocated in AEP-Oh;o`s cestified electric distr^bution service areaa At the close of AEP-0h#o`s
case in-Ch#ef, IEU-Ohio again moved to dismiss 'Lhe proceedir}g, this 'Lime urally, In its ora1 motion to
dismiss, tEU-Qh€o asserted that AEP-Ohio had failed to meet its burden of proof necessary for the
Ccxmmission to authorize the proposed wholesale capacity compensatian mechanistn. ihe Aftorney
Examiners deferred ruling on both of iELJ-Onia's motions to dismiss; vvhrch are sf;ll penaing. Tr: Vo1> 1 at
21-22; -rr.1lol. V at 1056-1059. IEU-Ohia's ►rat=ons to dismiss are also discussed in 1EU-flh4o=s briefs in
this proceeding which are incorporated herein by refereree_
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Scheme. By this action on the day reply briefs were filed, the Commission flip-flopped

again for the benefit of AEP-Ohio and modified the March 7, 2012 Enfr}f.s'

The Commission's aetinri an May 30, 2012, corrinq more than 17 months after

th=s proceeding was ini"dated, extended the litze of the Pricing Sei'ierne and increased the

revenue that AEP-Ohio collects through the Pricitig Scheme. In doing so, the

Commission set AEP-Ohio free to collect more revenue than permitted under the

",^erfect compromise" that AEP-Ohio identified in the t=ebr^^t-y 27, 2012 motion

seek;ng interim relief.

The May 30, 20412 E ntry shbavs that two Commissioners (Chairman 5nitchier and

Commissioner Lesser) signed the Erttn^.} without qualification, two Commissioners

(Commissioners Ro^er"tn and Slaby) concurred in the result only and that Commissioner

Porter, the inne Commissioner who atLended the evRdentiary hearings, dissented. in his

dissent, Cornmissianer Porter stated:

[Thell Commission's March 7, 2012, entry and order made clear that the
interirn rate adopted in that crder `*ili be in effect until May 31, 2012, at
vvhich point the rate for capacity under the state compensation mechanism
shall revert to the current RPM in effect pursuant to the PJM base residual
auction for the 201212013 year." (f this Commission is to adopt anything
else other than RPM based rates for 103°la of shopping load, in which
case iwouid have significant reservations, then a record of evidence must
be cited in support of the decision. At most, I believe that a case record
could be cited to support an extension of the interim capacity price to be
"RPM-based" f-or tier-one customers, i':e, apprnximatelv $20/Mw day as of
June 1, 2012, with tier-two customers rernaining at tiie previously
approved $255 Mw day.

On December 8, 2010, tl te Commission approved a state compensation
mechanism based upon PJM lnc:ts annual base residual auctinn_ That
auctien establishes annual capacity rates, eiffective during the PJM
delivery calendar year, i.e. from June 1 to May 31 of the following year,
which competitive suppliers are to pay AEP-Ohio for their capacity. Thus,

' Alay .3V, 2012 Enfry at 7-8.
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pursuant to thls Commission's decision on December 8, 2010, and based
upon the applicable base residual auctiors, it is my understanding that
AEP-Ohio charged ^^ '74.29fMw day for capacity as of the dat-e of that
entry through May 31, 2011, and charged $11OJMw day as of June 1,
2011. No party, nor does the ma4er ity in its entry today, contends that the
c1iange in the state compensation mechanism as o#June 1, 2011, was an
unjustified interpretation of the Commisslort`s adoption e, the "capacizy
charges establisiied by the three-year [base residual auction] conducted
by PJM, inc."

On December [14}, 2011, this Commission modified atid approved a
Stipulation that was executed by AEP-Ohio and numerous other parties,
many if not all of iAtom are currently participating in this proceeding. That
Stlpulafion provided for at€ered capacity rate mechanism with 21 % of
AEP-Ohio load qualify;ng for tier-one raies - rates that would be based
upon the clearing prices cri PJM's base residual auction and would,
therefore, change ^^nLially to match the published PJM capacity clearing.
price eiffective on June 1; those tiot coming under the percentage cap
would receive tier-two rates of $255/Mw day. it should be noted here that,
si[-nilar to tlie December 8, 2010, entry, no party, nor does the majority in
its entry today, contends that the annual change 'ta match the published
PJM capacity clearing price is an unjustified i-pterpretatien of the
Commission's December 7, 2011, entry. The Commission later rejected all
components of the Stipulation, ►r►clud"€ng the tiered capacity mechanism.

However, ^r. March 7, 2012, following a request from ^EP-Ohro, the
Cetr:niission approved, as asi interim state c-ompensation mechanism that
was te last only until Ntjay 31, 2012, a tiered approach that is virtually
identical in terrrs ot its RPM-based components to each the December 8,
2010; December 7, /24 ^'1; and March 7, 2012, entries. That is, this
Cotnmission left no doubt that 21% of shopping customers vYoul^ quailfy
for tier-one capacity at RPM-based prices, with other shoppixig customers
permitted to sliop at the tier-two rate of $255/Mw day; atter this interim
mechanism expired on May 31, 2012, capaclty rates for all competitive
suppliers would be the RPM-based rate.

In sum, by approving the March 7, 2012, entry, which was itself based
upon a review of the record that began ;&ith the December 8, 2010, entry,
and developed to support the Stipulation as per AI;P Ohio's request to
maintain the status quo, the Commiss:ary made a decision to approve a
t\rve-tier mechanism, Vith tier-one pricing based upon RPM prices with the
RPM prices changing to match current prices as of each new PJM delivery
year. (ri light of the history and record of this case, tcanr#et support _._
ttiday`s entry, and the request of AEP Ohie.33

tWav 30; 2012 Enfry:. Dissenting Opinion of Commissioner Andre T_ Porter at 1-2 {intemal citation
orn'stted}_
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Again d;sregarding the requests by parties, the Commission's May 30, 2012 Ef;try made

no provision ':"or reconciliation and refund.

{JIhen this proceeding began in late 2010, RPM-Based Priciiig controlled for all

shopping in AEP-Ohio's service area either as a result of the Commission's adoption of

a state compensation mechanism or as a result of the RAA which requires RPM-Based

Pricing when t►ere is no state carrrpansatia^i mechanism. RPM-Based Priairigyvas the

stai`us quo_

>r'et, beginning ^, vith bills rendered in .J'anuar}f 2012, AEP-Ohio has not used RPM-

Based Pricing ic set all capacity prices for GRES providers. Instead arld over

objections, the Commission has permitted AEP --U ,ia to implement its anticompetitive

Pricing Scheme through a;ammissia ►i-approved-then-rejected Stipulation. When the

Stipulation fell under its own weight, the Commission then allowed AEP-Ohio to ignore

the required restoration oi RPM-Based Pricing without making any provision for

reconciliation and refund. Just as t^c- Commission-ordered restoration of RPM-Based

Pricing was about to occur on June 1, 2012, tha Carnmtssian intervened again to aiiaw

AEP-Ohio to continue to stiff-arm the rnarket discipline of RPM-Based Pricing and;

additig insult to injury, gave AEP-Ohio the opportunity to increase its capacity-related

revenue_

When parties injured by the Commission's stunning itidu,geiice of AEP-Ohio's

iiiegai demands have objected, the Commission has turned a deaf ear and not

addressed the merits of the objections. Instead, the Commission has repeatedly

maiieuvered the can down Uie road while grantitig rehearing to give itself and AEP-Ohio

more time to operate outside the paw. The practical effect of tlie Commission grants of
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rehearirigis to block the abii€t-y of the injured parties 'to pursue an unobstructed appeal

to the Ohio SLipreme Courf_

Whert the Commission has engaged in r-L-^temaking based on evidence not in the

record or failed to allow parties to refute evidence, the United Sia#es Supreme Court

has held that the Commission vioia.ted the due process rights of parties: "£i;lhis is not

the fair hearing essential to due process. It is condemnation without trial, Tiie United

States Supreme Court has also held ti?ai; regulation by apubiic ut-ilities comm. ission in

accordance with the jurisdiction's app{icabJe law "meets the requirements both of

substantive and procedural due process when it is not arbitrarily and capriciously

exercised:a,s5

Similarly, the Ohio Supreme Court has held due process in a Commission

proceeding occurs when parties are given: (1) "ample notice;" (2) "permitted to present

evidence through tiie calling of its own witnesses;" (3) permitted to "cross-examin[e] the

other pari:ies' wit'n°sses;" (4) introduce exhibii:s; (5) "argue its position throuah the filing

of posthearing briefs;" and (6) "challenge the PUCO's findings through an application for

rehearing,=;66 Further, the Ohio Supreme Court has heRc.i that the Commission must, in

order to comply with the law, provide "in sufficient detail, the facts in the record upon

which the order is based, and the reasoning followed by the PUCO in reaching its

canc(usiane=;67

64 Ohio Bell 7"eLCo. vPublic Utilities Commission of Ohio, 301 U.S. 292, 300 (1937).

^5 Public Utilities Commission of f_)tstrict of Columbia v. Palfaic, 343 U.S, 451, 465.(1952) {errtphasis
added}_

66 Vectren Energy fleiltrery of Uhio, lnc. Y. F'ub. CJti1. Coinrrr., 113 Ohio St.3d 180, 863 N.E2d 599; 2006-
C1hic-1336 at151

Tongren v. r Lrb: Ufi1: Gornm. 85 Ohio St.3d 87, 89 (1999).
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The commission cannot decide cases on subjective bef;e#, wishful
thinking, or ^^lk wisdom. Its decision must be based on a record containing
"sufficieiii probative evidence to show that the commission's determination
is not manifestly against the weight of the evidence and is not so clearly
unsupported by the record as to shaw m€sappreliension, mistake or;fvifi;ul
d;sregar d ot duty."s8

The ;cmmission abuses its discretior if it renders an opinion without record

support.69 Ruling oti an issue without record support is an abuse of discretion and

reversible error:70

The capacity service available to CRES proVielers -is undisputedly a generation

service. 'Fhis service is undisputedly a wholesale s::rvice< Yet, the Commission has

indulged AEP-Ohio's claim that it is entitled to use cn-cit-based ratemaking to establish

coi-npensation for a competitive service even while AC=f'-^^^a has been simultaneously

claiming the Commission lacks subject matter jurisdiction to address the question of

capacity compensation.

This proceeding is not an ESP or MRO proceeding and it is not a traditional rate

case proceeding.

Despite the fact that the Commission has been asked repeatedly to do so, the

Commission has yet to identify the source of its authority to regulate generation-related

services or to establish prices for wholesale services. Simiiar€y, neither the Commission

nor any other party has identified the source of the Commission's authority to

simultaneously bypass both cost-based ratemaking requirements that apply to nen-

68 Corrsurnsfs' Gounset v. Pu6_ UfiL Camm., 61 Ohio St.3d 396, 406 (1991} dissenting opinion af.Justice
Herberf Brown (quoting Columbus v: Pub. Util. Comm. (1979), 58 Ohio St2d 103, 104).

c'9 Tongren v. €'ub, C1fiL Comm. 85 GNo S'L. 3d 87 (1939), quoting Cleveland Efec. llfum. Co. v. Pub. UtfL
Comrn., 76 Ohio St.3d 963 (1996).

-10 See; e:g.; Indus: Energy Users-Ohio ^^ Pub. iJi'it. Comrn., 1 17 Ohio St.3d 486 {2008}.
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competitive services ard the requirements that attach to establishing prices for the

competitive services that are pat-t of an SSO.

The Ohio Supreme Court has held on several occasions that the generation

component of retail electric service is not subject to commission rp-guiation:

it is well settled that the generation component of electric service is not
subject to comriissTbn regulation. In E:,onstetlation NewEnergy, Ittc., 104
Ohio St:3d 1530, 2004-Ghio-6767, 820 N.E.2d 885, 12, we stated thal S.B_
3 `provided for restructuring Ohio's eIectric-utility industry to achieve retail
competition s<vith respect to the generation component of electrie service.'
R.C. 4928.03 specifies that retaii eIecfiric-ger;eration service is cornpetitive
and thereiore not subject to comi-nission regulation, atid R.C. 4928.05
expressly removes competitive retail electric services from commission
regulatioti.71

TIie Ohio Supreme Court has held that coneerr€s about the future do not

empower the Commission to create remedies beyond those permitted by the iaw.72

When the Commission issues a lawftil order, it must provide acceptable

justification and follow the required statutory process before the Commission can modify

such 0rder_7^

The iaw and evidence did not permit the Commission t to approve the Stipulatio ►i

and the Commission eventually relented. Once the Stipuiation was rejected, tiie

tComrnission was ob;igated to restore RPM-Based Pr ieing. This is a du ty placed on the

Commission (not AEP-C3hio) by Section 4928.143, Revised Code, as the Cctmmissioti

held in its February 23, 2012 order rejecting the Stipulation. The record shows that the

Commission did not comply with its obligation to restore RPM-Based Pricing.

71 Indus. Enargy Users-Ohio v.F'ub. Util. Corrrm., '# 17 Ohio St.3d 486, %2t1; 2t308-Ohio-3-90.
721d.

73 See :leva7and Efe4, fl{um. Co. v Pt.tb. Ufil Comrra., 42 Ohio St2d 403 (1975).
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Soon after the Stipulation was rejected, AEP-t3hio inspired the Commission to

embrace a stand-alone version of the shopping-blockitig, two-tiered Pricing Scheine

that had beeri previously considered and addressed only as paf zof the Stipulation's

larger package. No evidence had been takeri in this proceeding when the Commission

granted the temporary and illegal relief ree}ues'Led by AEP-Ohio. The Cornrn=ssian also

ignored requests to set up a refund and reconciliation mechanism. The Cornmission

held that its lawless fling with the stand-alone version of the Pricing Scherre would end

on May 31, 2012 and that RPM-Based Pric€r^g would be restored on June 1, 2012_

Rehearing applications were filed by parties other than AEP-OIiio and the Commission

granted rehearing i€iereby delaying its accountability for addressing the rrmeTits of the

granted rehearing applications.

A day betore the ^aw=ess fling with the stand-alone version of the shopping-

blocking, ;vvo-tiered Pricing Scheme was scheduled to end by the force of the

Commission's prior holding, the Commission extended the fling and authorized

AEP-Ohio to move even futfiher away from the RPM-Based Pricing. The Cnrnrnisstan

permitted AEP-Ohio to increase generation-related rates for shopping customers and

elevate che hurdie that non-shopping customers must clsar to reduce their electric bills

by shopping-

The Commission's conduct throughout this proceeding iias subjected the

positions of parties objecting to AEP-Oliio's demands to condemnation without trial.

Throughout this proceeding, f(ie Commission has taken it upon itself to rewrite ihe law

and cIa€m au#horifiy it does not ha^.fe. Repeatedly the Commission has acceded to

AEP-Ohio demands, granting rehearing and then doing nothing to put things r^ghf- The

{r37885_3 } 36

000000428



Commission has repeatedly refused to make its AEP-Ohio friendly decisions subject to

reconciliation and refund so as to protect the interests cri parties injured by the

Commission's AEP"Oi•;io-inspired rush to judgment. The i:-otality of the Commission's

cotiduct thr^uciliout this proceeding, including the May 30, 2012 Entry, is arbitrary and

capricious, an abuse of disc.retion; other,vise outside the law and "... at variance with

`tiie rudiments of fair play' (Chicagq, WiAracrkee & S#. Paul Ry. Co. V. PoItS 232 U.S.

165, 232 U.S. 168) long known to out, iaW"_ "The Fourteenth Amendment condemns

such methods and defeats them" West Ohio Gas Co. v. Public Utilities Cot;amissfon,

294 U.S. 63 (1935).

3. The Commission must restore the customer protections that
have been ignored and eroded through the unlawful and
unreasonable Pricing Scheme and, to this end, must direct
AEP-Ohio to refund the above-market portion of the Pricing
Scheme or credit the excess collection against regulatory
asset balances otherwise eligible for amortization through
retail rates and charges.

For the reasons expressed above, the Commission must immediately issue an

order restoring RPM-Based Pricing ^i-ic( requiring AEP-Ohio to refund all revenue

collected above RPM-Based Pricing. In the event the Commission refuses to put things

fully rigi-it by nieans of are€und, it musi nonetheless require AEP-Ohio to refund all

revenue collected above RPM-Based Pricing for bills rendered on and after June 1 ,

2012. if the Commission is unwi1(irig to require AEP-Ohio to refund the compensation

billed and collected in excess of RPM-Based Pricing, it should direct AEP-Ohio to apply

such excess as a credit to regulatory asset balances otherwise eligible for amortization

thraugii retaif' rates.
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IV. CONCLUSION

As a result of the Commission's decision, customer choice has been and will be

further frustrated, and customers will icse an °ffcctive mearis of reducing their electric

bills. The Commission, however, can serve customer interests by reversing another of

its unfortunate ciccisions to authorize the continuairiori of the uniatr,-fui and unreasonable

Pricing Scheme. Granfing 1EU-Ohic's Application for Rehearing and eliminating the

iiiegal Pricing Scheme v,rii:l finally restore the customer choice options presented by

Amended Substitute Senate Bill 3 and Amended Substitute Senate Bill 221 and will

remove the unreascnabi-- and uriiawfiul Pricing Scheme Ai=P-Ohin has advanced to

shield its gei-ieration business from competitive pressurc.
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BEFORE

THE PUBLIC UTILITIES CC?MMBSS€ON OF OHIO

In the Matter of the Commission Review of }
the Capacitty Charges of Ohio Power } Case No. 10-2929-EL-UNC
Company and Columbus Southern Power }
Company }

INDUSTRIAL ENERGY USERS-OHIO'S APPLICATION FOR REHEARING OF THE
MARCH 7, 2012 ENTRY

Pursuant to Section 4903.10, Revised Code> and Rule 4901-1-35, Ohio

Administrative Code ("O.A.C."); Industrial Energy Users-Ohio ("iEU-Ohip°') respectfully

submits this Application for Rehearing of the Entry issued by the Public Utilities

Commission of Ohio ("Commission") on March 7, 2012 authorizing Ohio Power

Company ("OP") to implement a two-tiered generation capacity service pricing scheme

("Pricing Scheme") until May 31, 2012 ("March 7, 2012 Entry). The Commission's

March 7, 2012 Entry is unlawful and unreasonable in the following respects:

1 The Commission's order authorizing OP to implement the Pricing
Scheme is unlav+rful because the Commission is without subject
matter jurisdiction to establish a formula or cost based capacity
charge in this proceeding.

2. The Commission's order authorizing the Pricing Scheme is unlawful
because the resulting rates are unduly discriminatory and not
comparable.

3. The Commission's order authorizing the Pricing Scheme is unlawful
and unreasonable because it permits OP to recover transition costs
in violation of state law.

4. The Commission's order authorizing implementation of the Pricing
Scheme is unlawful and unreasonable because there is no record
to support the Commission's finding that "the state compensation
mechanism could risk an unjust and unreasonable result,"

{C37036:4 }
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5. The Commission's order authorizing the Pricing Scheme is unlawful
and unreasonable because the rate increase is not based on any
economic justification as required by Commission precedent.

6. The Commission's order authorizing the Pricing Scheme is unlawful
and unreasonable because the Commission failed to comply with
Section 4909.16, Revised Code.

7. The Commission's order authorizing the Pricing Scheme is unlawful
and unreasonable because OP did not file an application for
rehearing as provided by Section 4903.10, Revised Code, and the
Commission abrogated its prior order without making the findings
required by that Section.

Additionally, IEU-Uhio joins in the Application for Rehearing by FirstEnergy

-Solutions Corporation ("FES") fi{ed on March 21, 2012 and incorporates the

assignments of error and supporting memorandum as if fully stated herein.

As discussed in the Memorandum in Support atfached hereto, IEU-Ohio

respectfully requests that the Commission grant this Application for Rehearing and deny

'4P's Motion to implement the Pricing Scheme.

EZespectfiu(ly sub itted,

•

Sa ueE C. Randazzo
Frank P. Darr
Joseph E_ Oliker
McNfEES WALLACE & NURicK LLC
21 East State Street, 17Tr' Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com
fdarr'7amwncmh.cam
joliker@mwncm,com

Attomegrs for Nndulstrtal Energy Users-Ohio
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MEMORANDUM iN SUPPORT

I. INTRODUCTION

The Commission's March 7, 2012 Entry permitted OP to replace the legai

capacity pricing mechanism on which retail customers and Competitive Retail Electric

Service ("CRES") providers have relied with an illegal Pricing Scheme designed to shut

down customer choice. That Entry is unlawful and unreasonable for several reasons.

First, the Commission's attempt to authorize the Pricing Scheme exceeded the

Gommissian's statutory authority governing electric service regulation_ Second, even if

the Commission had some authority to set a capacity rate, the Pricing Scheme

approved in the March 7, 2012 Entry violates state law because it results in unduly

discriminatory and norr-comparable rates and the collection of illegal transition costs.

Third, the Commission approved a rate increase without a proper record and in violation

of the statutory procedures for seeking emergency relief or reversal of a Commission

order. Additionally, IEl1-Clhio joins in the Application for Rehearing filed by FES and

adopts the assignments of error and supporting memorandum as if fully stated herein.

Because the Commission's order is unlawful and unreasonable, the Commission

should grant rehearing and reverse its March 7, 2012 Entry authorizing the Pricing

Scheme. By granting rehearing and reversing its prior decision permtting OP to stifle

customer choice, it will return the parties to the status quo the law required when the

Commission rejected the Stipulation and Recommendation ("Stipulation") on February

23,2012.

(C37036:4}3
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U. BACKGROUND

Capacity trarisactions between OP and a CRES provider are sales for resale.'

As a result, capacity charges that OP seeks to impose through the Pricing Scheme are

governed by the rules of PJM Interconnection, LLC ("PJM") under the federally

approved Reliiaoifity Assurance Agreement ("RAA"). The rules create an organized

capacity market generally referred to as the Reliability Pricing Model ("RPM") and are

embodied in PJM's open access transmission tariff. The RPM rules require a load-

serving entity ("LSE") to obtain or arrange for adequate capacit}r (in the form of

qualifying generation or demand response resources) to meet PJM's forecasted peak

demand, including a reserve margin: To price capacity resources, the RPM also

features a centralized capacity auction in which generation and demand response

resources are cleared or matched to forecasted load based upon prices offered by

qualifying resources three years prior to a June to May delivery year.

An LSE that is a Fixed Resource Requirement Entity ("FRR Entity") may satisfy

its capacity or resource adequacy obligation through a second method known as the

Fixed Resource Requirement Alternative ("FRR Alternative"). An FRR Entity may be an

investor owned utility, such as OP, that has the ability to satisfy the unforced capacity

obligation for all load in its service territory. For an FRR Entity, the FRR Alternative

allows it to submit an FRR capacity plan with a fixed capacity resource requirement in

lieu of satisfying the capacity resource obligation through PJM's RPM capacity auction

process. To establish the compensation paid by CRES providers to the FRR Entity,

Section d.8 of Schedule 8.1 of the RAA provides, in relevant parfi:

Tr. Vol: XII at 2184 (Cross-examination of Philip Nelson).

(c37036:4) 4
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In a state regulatory jurisdiction that has implerrtented retail choice, the
FRR Entity must include in its FRR Capacity Plan all load, including
expected load growth, in the FRR Service Area, notwithstanding the loss
of any such load to or among alternatfve retail LSEs. In the case of load
reflected in the FRR Capacity Plan that switches to an alto-mative retail
LSE, where the state regulatory jurisdiction requires switching customers
or the LSE to compensate the FRR Entity for its FRR capacity obligations,
such state compensafion mechanism wifl prevail, In the absence of a
state compensation mechanism, the applicable alternative retail LSE shall
compensate the FRR Entity at the capacity price in the unconstrained
portions of the PJM Region, as determined in accordance with Attachment
DD to the PJM Tariff, provided that the FRR Entity may, at any time, make
a filing with FERC under Sections 205 of the Federal Power Act proposing
to change the basis for compensation to a method based on the FRR
Entity's cost or such other basis shown to be just and reasonable, and a
retail LSE may at any time exercise its rights under Section 206 of the
FPA.2

. OP and Columbus Southern Power Company ("CSP")3 elected to operate as

FRR Entities for the 2007-2008 delivery year and thereafter. As FRR Entities, they

charged CRES providers the RPM auction price.4 In late 2010, however, American

Electric Power Service Corp. ("AEE'SC"), on behalf of OP, requested that the Federal

Energy Regulatory Commission {"FERC") approve formula rates as the basis for

establishing the capacity charges that would be levied upon CRES providers in Ohio.

The proposed move to a formula rate approach from an auction-based clearing price

approach would have significantly increased: capacity charges to CRES providers.5

2 PJM Open Access Transmission Tarifr, Attachment D, Schedule 8.1 ("Fixed Resource Requirement
A{ternative"} (emphasis added).

3 Since the initiation of this iaroceeding, OP and CSP have merged. For purposes of this pleading,
references are to the surviving legal entity, t3P<

a Prefrled Testimony of Richarc! Munczinski at 5 (Aug.31, 2011),

$ Comments of Industrial Energy Users-ohio at 4(Jan: 7, 2411)

{G37a3S;4 } 5
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In response to AEPSC`s FERC filing, the Commission initiated this proceeding in

Decemher 2010.6 In the initiating Entry, the Commission noted that it had approved

retail rates including the recovery of capacity costs in the first electric security plan'

based on the continuation of capacity charges established by the three-year capacity

auction conducted by PJM ("RPM-priced capacity") under the current FRR mechanism.$

The Commission then "expressly adopt[ed] as the state compensation mechanism for

the Companies the current capacity charges established by the three-year capacity

auction conducted by PJM, Inc. during the pendency of this review."9

As a result of the Commission's adoption of the PJM pricing mechanism for

capacity as the state compensation mechanism, the FERC dismissed the case filed by

AEPSC. In dismissing the case, the FERC determined that the Commission's adoption

of the RPM auction as the state compensation mechanism precluded OP's right to

proceed under Section 205 of the Federal Power Act because OP had contracted away

that right when it signed the RAA.i°

Thus, since the RPM auction was implemented, CRES providers serving

customers in OP's service territory were charged for capacity based upon the prevailing

RPM auction price for capacity in the unconstrained portion of the PJM region." That

6 Entry at 1 (Dec. 8, 2010).

In the Matter of the Application of Columbus Sautherrl Potiver Company for Approval of an Electric
Security Plarr; an Arrrendment to its Corporate Separation Plan; and the Sale or Transfer of Certairt
Generating fissefs, PUCO Case Nos, 08-917-EL-SS®, et al., Opinion and Order (Mar. 18, 2009) ("ESP
r).

$ Entry at 1-2 (Dec. 8, 2010).

ltf.at2.

10 American ElectricPowerService Corporation, 134 FERC IU 61,038 at 5 (Jan. 2D, 2041).

1Entry at 2(aec. 8, 2010).

fC37038:4 }
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approach remained in effect until the Commission approved a Stipulation12 fifed on

September 7, 2011 in this case and related cases that sought to establish a new electric

security plan ("ESP") and implement the Pricing Scheme.13

As part of the Stipufation, OP proposed to replace the RPM pricing mechanism

with the Pricing Scheme. As proposed, OP would have been permitted to charge CRES

providers $255/megawatt-day ("MW-day") for all capacity provided for shopping

customers that were outside pre-determined shopping caps.'4 CRES providers serving

customers within the shopping caps would be charged the RPM price for capacity.15

The $255/MW-day price was a negotiated rate; it had no relation to either a market-

determined price or a cost or formula-based price.'6 Following an extended hearing, thr?

Commission initially approved the Pricing Scheme w ►th two modifirations."' First, the

Commission determined that governmental aggregation programs should have access

to RPM-priced capacity outside the shopping caps.1$ Second, the Commission rejected

t2 Stipulation (Sept. 7, 2011).

13 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for
Authority to Establish a Standard Seivice Offer Pursuant to Section 49.28. i43, Revised C;ode, in the Form
of an Electric Security Plan, Case Nos: 11-346-EL-SSO, et al., Opinion and Order at 54-55 (Dec; 14,
2011) ("Opinion and Order").

14 Stipulation at 20-22 (Sept. 7, 2011).

95 Id. at 21.

's Tr. Vol. U at 191 (Cross-examination of Kelly Pearce); Tr. Vof, V at 737 (Cross-examination of Philip
Nelson); Tr. Vol. V at 810, 845 (Cross-examination of Joseph Hamrock).

17 Opinion and Order at 54-55 (DeG. 14, 2011),

98 Icl, at 54.

{C37036:4 } 7
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a provision of the Stipulation that permitted a reallocation of a customer class's unused

allotments to other customer classes.19

On February 23, 2012, however, the Commission rejected the Stipulation, finding

in an Entry on Rehearing that the Stipulation did not benefit ratepayers and the public

interest.20 As a result of its decision to reject the Stipulation, the Commission ordered

OP "to file, no later than February 28, 2012, new proposed tariffs to continue the

provisions, terms, and conditions of its previous electric security plan ... and an

appropriate application of capacity charges under the approved state compensation

mechanism established in the Capacity Charge Case."21

OP, however, failed to bring its treatment of capacity pricing into compliance with

the Entry on Rehearing. In response to the Commission's rejection of the Stipulation in

the Entry on Rehearing, OP filed a Motion seeking Commission approval to continue the

Pricing Scheme as implemented under the December 29, 2011 version of the DIP or

some modification of it.22 While the Motion was pending, moreover, OP stated that it

would continue to operate as if the Commission had not rejected OP's attempts to

restrict customer choice on several occasions_23

'g Id. at 55. The Stipulation established a priority list, or queue, that was based on when the customer
shopped. Stiputation, Appendix C. The shopping caps limited access to RPM priced capacity based on a
percentage of total megawatt hours sold. fd. Appendix C was further "operafionalized" through a
document filed with the Commission called the Detailed Implementation Plan ("DIP") which OP filed on
October 5, 2011, one day after hearings on the Stipulation commenced.

20 Entry on Rehearing at 12 (Feb. 23, 2012).

zt 1d.

22
Motion for Relief and Request for Expedited Ruiing (Feb. 27, 2012) ("QP Motion").

z3 In its cover letter accompanying the tariffs filed on February 28, 2012, OP continued to maintain that it
needed "clarif^cationn of the Commission's Entry an Rehearing and would "await further direction based
{Ca7®36;4 } 8
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Concluding that a return to the RP1Vi pricing mechanism for all capacity sold to

CRES "could risk an unjust and unreasonable result," the Commission granted OP's

Motion in the March 7, 2012 Entry and authorized OP to continue the Pricing Scheme

subject to the clarifications in a January 23, 2012 Entry.24 In support of its decision to

permit OP to continue the Pricing Scheme, the Commission noted that OP was not

receiving Provider of Last Resort ("POLR") Charges revenue as a result of the

CommisSion's decision in the remand of the ESP 1 case. It also cited the conflicting

evidence regarding the cost of capacity that parkies had presented in the hearing on the

Stipulation.25 The Commission further stated that OP may have to share with affiliates

any revenue it received as a result of off-system sales ("OSS") that would be available

as a result of customer migratione26 The Commission's approval of the Pricing Scheme

is effective until May 31, 2012 "at which point the rate for capacity under the state

compensation mechanism shall revert to the current RPM in effect pursuant to the PJM

base residual auction for the 2012/2013 year."27

11L ARGUMENT

By permitting OP to charge CRES providers a capacity charge exceeding the

RPM price, the Commission has exceeded its statutory authority. Even if the

Commission had the legal authority to set a capacity charge, the Pricing Scheme

on disposition of its Motion for Relief fi4ed yesterday (February 27, 2012) in Case No. 10-2929-EL-UNC."
Le-tter from Steven T. Nourse to Betty McCauley (Feb. 28, 2012).

24 Entry at 16 (Mar. 7, 2012).

25 Id.

zC ftf.

z7 !d. at 17.

{C3743s:a 1 9
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adopted by the Commission results in unduly discriminatory and non-comparable rates

and permits OP to recover transition costs in violation of state law- Further, the process

used by the Commission to approve the Pricing Scheme was legally defective. For

these reasons, the Commission should grant rehearing and deny OP's motion

requesting permission to implement the Pricing Scheme.

9 The Commission's order authorizing OP to implement the
Pricing Scheme is unlawful because the Commission is
wifhout subject matter jurisdiction to establish a formula or
cost based capacity charge in this proceeding.

The Commission's rate setting authority is governed by statute.z8 Afthough the

Commission has recently asserted that it has authority to set capacity rates,29 state law

authorizes the Commission to set rates for two types of retail efectric services: non-

competitive ones and the standard service offer („SSO"). Under the applicable law, this

case is not properly before the Commission whether the capacity charge is treated as a

noncompetitive or competitive service.

Chapter 4928, Revised Code, establishes that the provision of retail electric

service is comprised of non-competitive and competitive services.3° If the retail electric

service is non-competitive, the Commission's authority is defined by Chapters 4901,

2,8 Lucas County Commissioners v. Pub. Utff: Ccrrrtm'rr of Ohio, 80 Ohio St.3d 344, 347 (1997) ("The
commission may exercise only that jurisdiction conferred by staEute.").

29 Arrrerican Flecfric Power Service Corporation, Case No. ER 1 1-2183-00[), Motion for Leave to Answer
and Limited Answer Submitted on Behalf of the Public Utilities Commission of Ohio to PJM
]nterconnection, L.L.C. Response to AEP Motion for Expedited Ruling at 3(fviar. 22, 2012). A separate
issue is raised regarding whether the Commission is preempted from setting a capacity rate. The
Commission, however, need not address that issue if it determines that state law does not provide the
necessary rate making authority to set the rate under the current legal and factual posture of this case.

30 Section 4928.05(A), Revised Gade.

{c37a36:4 ) 10
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4909, 4933, 4935, and 4963, Revised Ccde.31 In addition, an electric distribution utility

("EDU") must provide nan-competitive retail electric service on a comparable and non-

discriminatory basis,32

Further, rate setting for noncompetitive services under Sections 4909.18 and

4909.19, Revised Code, entails extensive mandatory procedural requirements (e.g.,

pre-filing notice, application, and staff report) and a Commission determination that the

resulting rates are just and reasonable. Rates for any particular service would need to

be addressed in the context of a total revenue requirement for non-competitive services

that remain subject to the Commission's rate setting authority

Other retail electric services are defined as cornpetitive. Under Section 4928.03,

Revised Cnde,33 retail electric generation,34 aggregation, power marketing, and power

3' Section 492$.05(A)(2), Revised Code. Under Chapter 4909, Revised Code, a utility can make a"first
fiiling° for a new ser,rice to establish a rate and the Commission may approve the application without a
hearing. Section 4909.18, Revised Code. If the PUCO determines that the application is an application
to increase rates, the PUCO must follow the rate base rate of return method to evaluate the utility's
revenue requirement (in total) and determine if additional compensation is warranted. Traditional
ratemaking does not allow the PIJCC? to adopt transition-to-market or glide path pricing.

32 Section 4928.03, Revised Code. To avoid the possibiiity that the ratemaking process will trap federally
approved transmission rates, Section 4928.05(A)(2), Revised Code, further provides: "NQtwithstanding
Chapters 4905 and 4909 of the Revised Code, commission autfwrity under this chapter shall include the
authority to provide for the recovery, through a reconcilable rider on an electric distribution utility's
distribution rates, of all transmission and transmission-related costs, including ancillary and congestion
costs, imposed on or charged to the utility by the federal energy regulatory commission or a regional
transmission organization, independent transmisson operator, or similar organization approved by the
federal energy regulatory commission."

33 This section also requires that consumers and suppliers to consumers be provided comparable and
non-discriminatory access to non-competitive services. So even if generation capacity service was a non-
competitivo service, it would have to be available on a comparable and non-discriminatory basis to all
consumers and suppliers to such consumers,

34 In the NTatter of the Application of Ohio Power Company for Approval of the Shutdown of Unit 5 of the
Philip Spom Generating Station and to Estab(ish a Plant Shutdown Rider, Case No. 10-1454-EL-RDF2;
Finding and Order at 16 (Jan. 11, 2012).
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brokering are "competitive services."35 For competitive services, the Commission is

without authority to set the prices for these services by traditional economic regulation,

and supervision of competitive retail electric services are not within the Commission's

jurisdiction under Chapter 4909, Revised Code3s and other specified Chapters except

as specifically identified in Section 4928.05, Revised Code.

With regard to the provision of a generation service, the only exception that

authorizes the Commission to set rates for a competitive service concerns the SSO.

The only time an Edt! can directly supply retail generation service is when it is the

default supplier (the customer is not served by a CRES provider including a

governmental aggregator).37 The only source of the Commission's authority to price

default generation supply is provided by Sections 4928.141, 4928.142, and 4928.143,

Revised Code. Based on Section 4928.141 Revised Code, the SSO is defined to

include "all competitive retail electric services necessary to maintain essential electric

service to consumers, including a firm supply of electric generation service" and it must

35 The PUCO has authority to declare more services, including anciilary services; competitive under
Sections 4928.04 and 4928.06, Revised Code, and gives the Commission authority to make sure the
services that it dec{ares to be competitive are provided at just and reasonable rates once it determines
that there has been a decline or loss of competition with regard to such services declared to be
competifive by the Commission. The Commission has no such authority with regard to retail generation
service, aggregation, power marketing or power brokering since these services are declared cornpetitive
by statute.

36 Since the PUCO has no jurisdiction under Chapter 4909, Revised Code, it is logical to argue that it has
no authority to entertain a°c4st-based" rate. AEP has previously argued and the PUCO has previously
held that Ohio's restructuring legislation made cost-based analysis irrelevant.

37 Sectiorr4928:05(A)(1), Revised Code, provides an exception to the finding that retail electric generation
service is fully ccmpetitive.
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be offered on a comparable and nondiscriminatory basts. Further, an EDl} must comply

with various procedural requirements for approval of an SSO.38

The division of competitive and non-ccrmpetitive services under state law also

dictates how and when an EDU can offer to provide a competitive service. Section

4928.17, Revised Code, states that:

[N]o electric utility shall engage in this state, either directly or through an
affiliate, in the businesses of supplying a noncompetitive retail electric
service and supplying a competitive retail electric service, or in the
businesses of supplying a noncompetitive retail electric service and
supplying a product or service other than retail electric service, unless the
utility implements and operates under a corporate separation plan that is
approved by the public utilities commission under this section, is
consistent with the policy specified in section 4928.02 of the Revised
Code, and achieves all of the following:

(1) The plan provides, at minimum, for the provision of the competitive
retail electric service or the nonelectric product or service through a fully
separated affiliate of the utility, and the plan includes separate accounting
requirements, the code of conduct as ordered by the commission pursuant
to a rule it shall adopt under division (A) of section 4928.06 of the Revised
Code, and such other measures as are necessary to effectuate the policy
specified in section 4928.02 of the Revised Code.

(Emphasis added.)

The statutory scheme provided by Ohio law leads to two possible treatments of

capacity sold to CRES providers if the Commission is not preempted from setting

capacity rates. If capacity service is a non-competitive service, then OP must initiate a

rate case under Section 4909.18, Revised Code, and comply with the applicable filing

requirements. The Commission, furthermore, cannot approve a rate increase for the

service unless it finds that the rates are just and reasonable in relation to a total revenue

se Sections 4928.142 and 4928, 143, Revised Code.
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requirement. OP, however, has satisfied none of the substantive or administrative

requirements of Chapter 4909, Revised Code, to initiate a ratemaking process, and the

Commission has not proceeded on the application to increase the rate in the manner

required by law (e.g., issuance of a staff report, an opportunity to file objections,

hearing). Thus, the March 7, 2012 Entry is unlawful if capacity service sold to CRES

providers is a nancompetitive retail electric service.

If capacity service is competitive, it must be provided by an appropriate affiliate

under a corporate separation plan, and market pricing must prevail unless such service

qualifies as an SSO. Although capacity service is a component of retail generation

service that may be a part of the SSO, it is not by definition the default service.39

Moreover, if capacity service coutd be sold as an SSO, various procedural requirements

.would have to be satisfied before the Commission could approve the SSO, but OP and

the Commission have not attempted to satisfy those requirements. Alternatively, if

capacity service is not a default service subject to the provisions governing the SSO,

then the March 7, 2012 Entry violates applicable law by setting the price for the second

tier of capacity service at $255/MW-day and failing to require its sale through a separate

subsidiary. Thus, the Entry is unlawful under state law, regardless of the starting point.

The Commission lacked subject matter jurisdiction to authorize the Pricing

Scheme if it is characterized as either competitive or non-competitive electric service.

Because the Commission's March 7, 2072 Entry is not authorized by state law, the

39 The SSO is defined as "a!d competitive retail electric services necessary to maintain essential eEectric
service to consumers, inc{uding a firm supply of eiectric generation service." Section 4928.141(A),
Revised Code.
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Commission shauld grant rehearing and 'reverse its decision granting OP authority to

implement the Pricing Scheme.

2. The Commission's order authorizing the Pricing Scheme is
unlawful because the resulting rates are unduly discriminatory
and not comparable.

Even if the Commission had some authority to set a capacity charge, the Pricing

Scheme authorized in this matter violates state legal provisions on price discrimination

and comparability. Because the resulting rates of the Pricing Scheme are illegal, the

Commission should grant rehearing and revoke its authorization permitting OP to price

capacity at $255/MW-day.

Section 4928,02, Revised Code, various other sections in Chapter 4928, Revised

Code, and Commission rules require the Commission to ensure that rates, services,

and practices associated with competitive and non-competitive retail electric service

rates are comparable and non-discriminatory. For example, Section 492$.02(A),

Revised Code, provides that it is the State's policy to "[e]nsure the availability to

consumers of ... nondiscriminatory ... retail electric service." Similarly, Section

4928.40(D), Revised Code, provicles that "no electric utility in this state shall prohibit the

resale of electric generation service or impose unreasonable or discriminatory

conditions or limitations on the resale of electric generation service." Likewise, the

definition of "standard service offer" in Rule 49II7 _ 7-35-01(L), Ohio Administrative Code

("OAC"), highlights the importance of the role of the nondiscriminatory and comparable

requirements that are imposed by Chapter 4928, Revised Code. "`Standard service

offer' means an electric utility offer to provide consumers, on a comparable and

nondiscriminatory basis within its certified territory, all competitive retail electric services
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necessary to maintain essential electric service to consumers, including a firm supply of

electric generation service." These statutory and administrative requirements for

nondiscriminatory and comparable rates extend to both customers and suppiiers.4°

Differences in treatment of customers can be justified only "where such

differential is based upon some actual and measurable differences in the furnishing of

services to them."a' Absent a finding that demonstrates that rate differences are

reasonable, those rates violate the statutory requirements that prohibit undue

discrimination and non-comparabi€ity>42

As approved by the Commission in the March 7, 2012 Entry, the Pricing Scheme

permits OP to sell capacity to similarly situated customers, CRES providers, at two

different prices, the price resulting from the RPM-pricing mechanism for retail customers

representing 21% of OP's annual load and $255/MW-day for the balance of the load

seeking service through a CRES provider.43 There has never been a demonstration

that the cost to serve those customers justifies any difference in the rates. Further, the

Commission has not made any finding that would support the conclusion that the

Pricing Scheme satisfies the requirement that rates be comparable to the cost of

capacity used to serve OP's SSO load.

40 For exampfe, Sections 4928.15 and 4928.35(C), Revised Code, require eiectric distrikaution service to
be available to all consumers and suppliers on a non-discrirriinatory and comparable basis.

41 Townships of Mahoning County v. Pub. Utr1. Comm'n of Ohio, 58 Ohio St. 2d 40, 44 (1979).

42 In the tVtafter of the Complaint of iNestside Celfular, lnc. dba Getinet, Case No: 93-1753-RC-CSS,
Opinion and Order at 50-51 (Jan. 18, 2Q01) (Section 4905,33, Revised Code, violated when Ameritech
Mobile charged a non-affiliate more than it charged its own retail service provider for the same services).

as Entry at 17 (Mar. 7, 2012).
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OP's only justification for the Pricing Scheme was that OP was facing a financial

shortfall if it was required to continue to price all capacity through the RPM pricing

mechanism.44 In response to this "justification," the Commission concluded that the use

of RPM pricing "could risk an unjust and unreasonable resuit" because OP is no longer

receiving provider of last resort ("POLR") charges45 and shares revenues associated

with released capacity due to customer switching with other affiliates.46 This

. justification, however, does not address any difference in the furnishing of the service to

customers that would permit discrimination among customers,

!rt fact, the discrimination has only to do with maintaining OP's haid on customers

by blocking the ability of CRES providers to offer alternatives to default service. As the

Commission is well aware, the Companies pursued the Pricing Scheme as a means of

preventing customers from shopping,4' and the Commission in its December 14, 2011

Opinion and Order concluded that the Pricing Scheme would have that effect.`^^

Blocking customer choice certainly cannot be a legal basis for the discrimination

contained in the Pricing Scheme.49 Because there is no legal basis for the Pricing

Scheme under the applicable law regarding nondiscrimination and comparability, the

4' As noted in IEU-Ohio's memorandum contra the motion, the Companies have not provided any factual
record that supports this c9airn: industrial Energy User-Ohio's Memorandum Contra vhio Power
Company's February 27, 2012 Motion for Relief and Request for Expedited Ruling at 14 (Mar. 2, 2012).

4$ The reference to POLR charges is suspect in itself because OP failed to demonstrate that it had any
cost basis associated with providing POLR service. See below.

46 Entry at 16 (Mar. 7, 2012).

47 FES Ex. 1, TCB ex. 7, 8& 9

4a Opinion and Order at 54 (governmentaf aggregation programs would be foreclosed from accessing
competitive retail generation services),

49 Section 4928.02 (B), Revised Code, provides that it is state policy to provide customers with "options
they e,ect to meet their respective needs.°
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Commission should grant rehearing and reverse its decision to allow OP to impose the

Pricing Scheme.

3. The Commission's order authorizing the Pricing Scheme is
unlawful and unreasonable because it permits OP to recover
transition costs in violation of state law.

Senate Bill 3 provided a statutory structure for the recovery of transition costs.

These costs were defined in Section 4928.39, Revised Code. Generally the total

allowable transition costs for which an electric utility could seek transition revenue were

the prudently incurred and legitimate, net, veffiabie generation costs that were not

recoverable in a competitive market that the utility would otherwise have the opportunity

to recover.5° The electric utility was then offered a limited time period for the recovery of

those generation-related transition costs. Transition costs recovery was to end by

December 31, 2005.51

Through its higher capacity charge, OP is seeking to recover capacity charges in

excess of the revenue available at market rates. The second tier rate is well above the

RPM price for capacity. The difference between the current RPM capacity price of

approximately $110lPat11lVV-day and the second tier price represents a potential recovery

of transition costs if the other criteria were satisfied.52

C)P itself has stated that the purpose of the higher capacity charge contained in

the second tier is recovery of transition costs. As OP explained, it believed it relied

50 Section 4928.39, Revised Code.

s1 Sectian 4928.40, Revised Code.

52 Trarrsition cost recovery was limited to net, verifiable, and directly assignable costs of retail electric
gerreration service that were prudently incurred and otherwise recc?verabie. For purposes of this
proceeding those issues have not been addressed at this point.
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upon its "oxpected ability to establish costs-based rates," but complained that it uvill be

forced to move to RPM-priced capacity "without a reasonable transition mechanism" for

"a transition period.,,^^ OP's claim that it has some expectation to additional transition

revenues, however, flies in the face of Ohio's controlling statutory provisions governing

the opportunity for a utility to seek and obtain transition revenue recovery.

OP's opportunity to recover transition costs has ended. As provided by Section

4928.38, Revised Code, "[tjhe utility's receipt of transition revenues shall terminate at

the end of the market development period. With the termination of that approved

revenue source, the utility shall be fully on its own in the competitive market. The

commission shall not authorize the receipt of transition revenues or any equivalent

revenues by an electric utility except as expressly authorized in sections 4928.31 to

4928.40 of the Revised Code." Sectaon 4928. 941, Revised Code, further prohibits the

continued receipt of transition revenues: "A standard service offer under section

492$.142 or 4928.143 of the Revised Code shall exclude any previously authorized

a6lowances for transition costs, with such exclusion being effective on and after the date

that the allowance is scheduled to end under the utility's rate plan." In short, OP bases

its "expectation" that it should receive a cost-based rate for capacity on an assumption

ti-3 OP Motion at 5. (Feb. 27, 2012). Throughout these proceedings, OP has argued that it has some
entit4ement to transition costs to support its move to an SSO based on a competitive bidding process
("CBP"), in a press release issued on February 27, 2012, the parent company of OP once again
indicated that the purpose of OP's request for an arbitrarily priced capacity charge was to provide
recovery of generation-related assets. "'AEP Ohio has committed significant capital investment in its Ohio
generation fleet under what was a regulated environment to serve our customers' generation needs,' said
Nicholas K. Akins, AEP president and chief executive officer. "'The settlement agreement allowed AEP
Ohio a reasonable trarisition to market over a period of tirne. Without that transition, we will basicaliy be
giving the capacity we buii't to competitive suppliers for the taking:"' Press Release (Feb; 27, 2012)
(viewed at https:7lwww.aepohio.com/infofnewsfviewReiease.aspx?releaselD-t:12D3).
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that it is entitled to another opportunity to recover transition costs.54 It is not: The

March 7, 2012 Entry permitting recovery of transition revenues, therefore, is illegal and

unreasonable and should be reversed.

4. The Commission's order authorizing implementation of the
Pricing Scheme is unlawful and unreasonable because there is
no record to support the Commission's finding that "the state
compensation mechanism could risk an unjust and
unreasonable result."

In support of its conclusion that continued use of the RPM pricing mechanism as

the state compensation mechanism could result in an unjust and unreasonable result,

the Commission noted that OP was no longer collecting POLR charges as a result of

the ESP f remand and may have to share OSS revenues. Further, the Commission

cited 6vidence from the Stipulation hearing that RPM prices did not permit OP to

recover its capacity Gosts.$5 The Commission's reasoning and reliance on this "record"

was unreasonable and unlavv;ui.

The first factor noted by the Commission to support its Entry is that OP is no

longer authorized to collect POLR charges. The Commission, however, previously

determined that OP was not entitled to POLR charges because it had failed to

demonstrate that it had any POLR-related costs_56 The Commission's suggestion that

OP shouid be permitted to raise its capacity rate to make up for a cost the Commission

previously found had not been proven defies reasan.

54 See Dayton Power and Light Co. Y. Pub. Util. Comm rr of L)hitr, 4 Ohio 5t. 3d 91 (1983).

55 Entry at 16 (Mar. 7, 2012).

56 In the Matter of the Application of Columbus Sotrtherrr Power Company for Approval of an Electric
Security Plan; an Amendment to ils Corporate Separation Plan; and the Sale or Transfer of Certain
Assets, Case Nos. 08-917-EL- SSO, et al., Order on Remand at 33 (C7ct. 3, 2011).
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The Commission also relies improperly on testimony from the Stipulation hearing

concerning capacity costs. When the Commission rejected the Stipulation on February

23, 2012, it further decided to restart proceedings in this case.57 If this proceeding is

truly "reset" to the point in time when the Stipulation was filed, then the evidence

supporting the Stipulation on which the Commission relied5$ cannot justify continuing

the Pricing Scheme.59

The Commission's reliance on the hearing record also violates the Signatory

Parties' understanding of the use of that record in subsequent proceedings if the

Stipulation was rejected. Although a provision of the Stipulation concerning the

withdrawal of a party did not contemplate the exact circumstances that have occurred

here, i.e., the Commission's rejection of the Stipulation through an Entry on Rehearing,

the Signatory Parties, including OP, agreed that "this proceeding shall go forward at the

prccedural point at which the Stipulation was filed, and the parties will be afforded the

opportunity to present evidence through witnesses, to cross-examine all witnesses, to

present rebuttal testimony, and to brief a!l issues which shail be decided based upon the

record and briefs, as if the Stipulation had never been executed." The use of the this

record is particularly unwarranted when the parties supporting the Stipulation did not

challenge OP's evidence because they were trading other benefits of the Stipulation for

the Pricing Scheme and other provisions that OP sought.6°

s' Entry on Rehearing at 13.

^$ March 7, 2012 Entry at 15-16.

s9 Sfipulation at 30.

60 Entry at 15 (Mar. 7, 2012),
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Moreover, the use of the Stipulation hearing evidence is prejudicial, Without this

reference to the record of the Stipulation hearing, the Commission had no basis to

suggest that RPM rates are below OP's cost to provide capacity or the Gommission's

conclusion that RPM prices could lead to an unjust and unreasonable result.61

Finally, there is no evidence to address what shortfall might occur because of

_OP's decision ta agree to share OSS revenue with other affiliates.

Because the reasoning on which the Commission authorizes OP to implement

the Pricing Scheme is nonsensical (loss of POLR charges), and "evidence" it relies

upon violates the terms of the Stipulation hearing (capacity costs) or is nonexistent

(OSS shortfaii), the Commission's March 7, 2012 Entry is unlawful and unreasonabie.

5. The Commission's order authorizing the Pricing Scheme is
unlawful and unreasonable because the rate increase is not
based on any economic justification as reqeeired by
Commission precedent,

With the current RPM price at approximately $110/MW-day, the Commission's

approval of the second-tier rate of $255/MW-day is more than double the level set by

the RPM pricing mechanisrrt, The only justif-ication offered for the rate increase is that

based on the improper reasoning and record discussed in the prior assignment of

error.s2 Wholly absent from the Commission's decision is any finding that OP will

actually suffer a shortfall that requires rate re6ief,

ld. at 16, As discussed below, the Commission's determination that OP was receiving capacity
revenue under the POLR, likewise, is indefensible.

sz March 7, 2012 Entry at 16.
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In the ESP I case, the Commission stated that the Companies must demonstrate

the economic basis for a rate increase in the context of a full review.63 On the record

before it, the Commission, however, did not and could not make any finding that OP

was suffering an economic shortfail. In fact, the ESP B rates have become notorious

because they have resulted in significantly excessive earnings.64, Moreover, OP's own

motion demonstrated that its '%Yorst case" scenario still generated positive returns.65

Because the Commission authorized a rate increase without a demonstration that there

was an economic basis for it, the Commission violated its own precedent, and the

decision should be reversed on rehearing.

6. The Commission's order authorizing the Pricing Scheme is
unlawful and unreasonable because the Commission failed to
comply with Section 4903.16, Revised Code.

The Commission has concluded that OP is entitled to some expedited rate relief

by raising the capacity charge to $255/MW-day on the basis that OP could face an

unjust and unreasonable result if the Commission did not act. If the Commission

intended to provide some emergency relief, it did not comply with Section 4909.16,

Revised Code.

If there were a real emergency, OP could seek relief under Section 4909.16,

Revised Code. That Section provides the Commission with authority to address, on an

63 ESP I, Opinion and Order at 34 (Mar. 18, 2009).

64 In the Matter of the Application of Cofumbus Souther» Power Company and Ohio Power Company for
Administration of the Significantly Excessive Eamings Test under Section 4928.143(F), Revised Code,
and Rule 4991:1-35-10, Ohio Administrative Code, Case No. 10-1261-EL-kJNC, Opinion and Order (Jan.
11, 2011); In the Matter of the 2010 Annual Filing of Columbus Southerrr Power Company and Ohio
Power Company Required by Rule 4901:1-35-10, Ohio Acdrninistrative Code, Case Nos. 11-4571-EL-
UNC, et at., Post-Hearing Brief Subrnitted on E3ehalf of the Staff of the Public Utilities Commission of Ohio
(Jan. 31, 2(}12).

65 OPAtfotion at 5(Peb. 27; 2012).
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interim basis and subject to refund, financial emergencies. In addressing such

emergencies, however, the Commission has long-standing precedent and criteria that

must be applied, after a hearing, to determine if emergency relief is appropriate and, if

so, to what extent.66 OP, however, has not invoked that authority, and thus it has no

basis for claiming any interim relief based on its alleged financial distress

Even if the Commission could properly consider OP's concern that it may incur

harm if the Commission does not provide interim financial relief, OP's claim that it will

suffer confiscation also is without merit. To support a claim of confiscation, OP must

demonstrate that the rate is "so `unjust' as to be confiscatory,"67 but a review of a rate,

standing alone, is not a basis for determining if a confiscation has occurred. Before the

Commission may find that rates are confiscatory, it must assess "all relevant costs and

expenditures made by [the electric distribution utilityJ."s$ "It is not the theory but the

impact of the rate order which counts. If the total effect of the rate order cannot be said

to be unreasonable, judicial inquiry ... is at an end."69 Relying on this well-understood

test for determining if rates are confiscatory, the Commission has held that it must

"consider the total effect of the [l:DU's] rates.'i7° Applying this comprehensive review

standard, the Commission has found that an 8% return based on net operating income

In the Matter of the Appticafion of Akron Thermal, Limited Partnership for an Fmergency Increase in its
Steam and Hot Water Rates and Charges, Case No. 00-2264-HT-AEMi, C)pinion and Order at 3(,lan. 25,
2001).

67 Duquesne Light Co. v: t3arasch, 488 U.S. 299, 307 (1989).

sa
Monongahela Potver Co. v. Schriber, 822 E. 5upp. 2d 902, 924 (S:D. Ohio 2004).

sgld.at927.

'a In the Matter of the Continuation of the Rate Freeze and Extension of the Market Development Period
for Monongahela Power Company, Case No. 04-880-EL-UNC, Opinion and Order at 16 (Dec. 8, 2004).
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(along with other factors) was sufficient to support a determination that rates were not

CC)ilfiscatorjT."

In light of this high hurdle to establish a constitutional claim, OP's assertion that

requiring it to provide RPM-priced capacity for all customer load migrating to GRES

providers will result in confiscation is unsupported. OP rests its argument on a lower

return on equity that has no basis in the current record and would still return, by OP's

own analysis, a positive return in both 2012 and 2013.72 Its additional claim that the

stock value has declined likewise is outside the record available to the Commission and

does not demonstrate anything other than that OP's value was overstated on the

assumption that it could continue to extract excessive returns from customers.73

Pvioreover, OP ignores recent Commission and Staff findings that its first ESP is

producing significantly excessive returns. The Commission determined that the CSP

ESP resulted in significantly excessive earnings in 2009,74 and the Staff of the

Commission has raised a similar concern with CSP's total-EDU earned return on

common equity for 2010.75 Given that their returns occurred while OP was charging the

71 !d. at 2Q_

'7 OP Motion at 5.

73 The current price of AEP's stock is well within the twelve-month range of prices, See
http: //ff nance.yahoo.com/echarts?s=AEP+! nteractive#chart1: symhol=aep; ran ge=2D070305, 20120229; incli
cator=vo#urne;chartiype=)ine; crosshair=on;orSlcvalues-{1; Eogscale=on.

74 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for
Administration of the Siqrtficantly Excessive Earnings Test under Secfion 4928.943(F), Revised Code,
and Rule 4901:1-35-10, Ohio Adrrlinistrative Code, Case No. 10-1261-EL-UNC; OpiniQn and Order {Jan.
11, 2011}.

75 In the matter of the 2010 Annual Filing of Columbus Southern Power Company and Ohio Povver
CorrrpanyRequired by Rule 4901:1-35-10, Ohio Administrative Code, Case Nos. 11-4571-EL-llNC, et al.,
Post-Hearing Brief Submitted on Behalf of the Staff of the Public Utilities Commission of Ohio (Jan. 31,
2012).
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same SSO rates and under the same capacity mechanism the Commission required OP

to implement on February 23, 2012, OP has failed to demonstrate any basis to believe

the Commission's Entry on Rehearing will result in confiscation.

Having failed to properly invoke the Commission's emergency authority or to

present a case supporting such relief, OP's motion should have been denied. The

Commission should correct its March 7, 2012 Entry by granting rehearing.

7. i he Commission's order authorizing the Pricing Scheme is
unlawful and unreasonable because OP did not file an
application for rehearing as provided by Section 4903.10,
Revised Code, and the Commission abrogated its prior order
without making the findings required by that Section.

Because emergency relief was not available, the only other alternative for

seeking a change to a Commission order is an application for rehearing. An application

for rehearing is available "[a]fter any order has been made by the public utilities

commission.n713 Only after granting rehearing may the Commission "abrogate or modify"

its order and only if it finds that the original order is "unjust or unwarranted, or should be

changed."77

OP, however, sought and received a reversal of the Commission's Entry on

Rehearing without complying with the rehearing process. Instead of applying for

rehearing, OP filed the February 27, 2012 Motion requesting that the Commission

abrogate its prior order in the Entry on Rehearing directing OP to return capacity rates

to the terms provided by the December 8, 2010 Entry. ln the March 7, 2012 Entry, the

Commission granted that request, but the Commission did not grant rehearing prior to

76 Section 4903. 10, Revised Code.

77 fd.
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changing its order and did not determine that its prior order was unjust or unwarranted.

Absent a showing that there is an emergency, the Commission did not have the iegal

authority to reverse its prior order outside the rehearing process, Therefore, the

Comrrrissiar;'s March 7, 2012 Entry was illegal and should be reversed.

V. CONCLUSION

As a result of the Connmission's decision, customer choice wifl be frustrated, and

customers will lose an effective means of reducing their electric bills. The Commission,

however, can serve customer interests by reversing its unfortunate decision to authorize

the Pricing Scheme. The Commission should do so because the March 7, 2012 Entry is

both unlawful and unreasonable.

RespectFully submitted,

Samuel C. Randazzo
Frank P. Darr
Joseph Oliker
McNEES1NaLLAcE & NURICK LLC
21 East State Street, 17TH Floor
Columbus, OH 43215
sam@mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com

Afforneys for Indusfriaf Energy Users-C3hi+v
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4901m1-35-01 Definitions.

(A) "Application" means an application for standard service offer pursuant to this chapter,

(B) "Commission" means the public utilities commission of Ohio,

Page 1 of 2

(C) "Competitive bidding process" means a bidding process established pursuant to section 4928.142
of the Revised Code.

(D) "Dynamic retail pricing" means a retail rate design which includes prices that can change based on

changes in wholesale electricity prices, power system conditions, or the marginal cost of providing
electi-ic ser-vice.

(E) "Electric utiilty° shall have the meaning set forth in division (A)(11) of section 4928.01 of the
Revised Code.

(F) "Electric security plan" means an electric utility plan for the supply and pricing of electric

generation service including other related matters pursuant to section 4928.143 of the Revised Code.

(G) "First application for a market rate offer" means the application filed under section 4928.142 of the

Revised Code by an electric utility that has not previously implemented an approved market-rate offer.

(H) "Market development period" sf7all have the meaning set forth in division (A)(17) of section
4928.01 of the Revised Code.

(I) "Market-rate offer" means an electric utility plan for the supply and pricing of electric generation

service pursuant to section 4928.142 of the Revised Code.

(3) "Person" shall have the meaning set forth in division (A)(24) of section 4928.01 of the Revised
Code.

(K) 'Rate plan" means an electric utility's standard service offer approved by the commission prior to

January 1, 2009, that established rates for electric service at the expiration of an electric utility's
market development period.

(L) "Standard service offer" means an electric utility offer to provide consumers; on a comparable and

nondiscriminatory basis within its certified territory, all competitive retail electric services necessary to

maintain essential electric service to consumers, including a firm supply of electric generation service.

(M) "Staff" means the staff of the commission or its authorized representatives.

(N) "Time differentiated pricirig" means a retail rate design which includes differing prices based upon

the time that electricity is used in order to reflect differences in expected costs or wholesale electricity
prices in different time periods.

Replaces: 4901:1-35-01

Effective: 05/07/2009

R.C. 119.032 review dates, 09/30/2013

Promulgated tJnder: 111,15
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Statutory Authority: 4928.06, 4928.141

Rule Amplifies: 4928.14, 4928.141, 4928.142, 4928.143

Prior Effective Dates"5127/04

http://codes.ohio.gov/oac/4901 %o3:A 1-35-01
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U.S.C.A. Const. Ainend. XIV-Full Text

United States Code Annotated Currentness

Constitution of the United States
"wAnnotated

`[^7Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal Protection;
Apportionment of Representation; Disqualification of Officers; Public Debt; Enforcement Refs
c4c Annos

-^AMEND1VIEl'eT XTV. CZTIZENSHIP; PRIVILEGES AND IMIVCUNITIES; DUE
PROCESS; EQUAL YROTECTIt)N; APPOINTMENT OF REPRESENTATION;
DISQUALIFICATION OF OFFICERS; PUBLIC DEBT; ENFORCEMENT

Section I. All persons born or naturalized in the United States, and subject to the jurisdictioil
thereoi, are citizens of the tJnited States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges or inimunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection of the laNvs.

Section 2. Representatives shall be apportioned among the several States according to their
respective numbers, counting the whole number of persons in each State, excluding Indians not
taxed. But tvhen the right to vote at any election for the choice of electors for President and Vice
President of the United States, Representatives in Congress, the Executive and Judicial officers
of a State, or the members of the I.,egislature thereof, is denied to any of the male inhabitants of
such State, being twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such male citizens shall bear to the whole
number of male citizens twenty-one years of age in such_ State.

Section 3. No person shall be a Senator orRepresentative in Congress, or elector of President
and Vice President, or hold any office, civil or military, under the United States, or under any
State, who, having previously taken an oath, as a member of Congress, or as an officer of the
United States, or as a member of any State legislature, or as an executive or judicial officer of
any State, to support the Constitution of the United States, shall have engaged in insurrection or
rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by
a vote of two-thirds of each Ilouse, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including debts
incurred for payment of pensions and bounties for services in suppressing insuzxection or
rebellion, shall: not be questioned. But neither the United States nor any State shall assume or pay
any debt or obligation incuxTed in aid of insurrection or rebellion against the United States, or
any claim for the loss or emancipation of any slave; but all such debts, obligations and claims
shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions
of this article.
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Lawrite-r - ORC - 4901.02 Public utilities commission of Ohio.

4901.02 Public utilities commission of Ohio.

Pageloft

(A) There is hereby created the public utilities commission of Ohio, by which name the commission

may sue and be sued. The commission shall consist of five public utilities commissioners appointed by

the governor with the advice and consent of the senate. The governor shall designate one of such

commissioners to be the chairper-son of the commission. The chairperson of the commission shall serve

as chairperson at the governor's pleasure. The commissioners shall be selected from the lists of

qualified persons submitted to the governor by the public utilities commission nominating council

pursuant to section 4901,021 of the Revised Code: Not more than three of said commissioners shall

belong to or be affiliated with the same political party. The commission shall possess the powers and

duties specified in, as well as all powers necessary and proper to carry out the purposes of Chapters

4901., 4903., 4905., 4907., 4909., 4921., 4923., and 4927. of the Revised Code.

(B) A majority of the public utilities commissioners constitutes a quorum.

(C) The terms of office of public utilities commissioners shall be for five years, commencing on the

eleventh day of April and ending on the tenth day of April, except that terms of ttie first commissioners

shall be for one, two, three, four, and five years, respectively, as designated by the governor at the

time of appointment. Each commissioner shall hold office from the date of appointment until the end of

the term for which the commissioner was appointed. Any commissioner appointed to fill a vacancy

occurring prior to the expiration of the term for which the commissioner was appointed shall hold office

for the remainder of such term. Any commissioner shall continue in office subsequent to the expiration

date of the term for which the commissioner was appointed until the commissioner's successor takes

office, or until a period of sixty days has elapsed, whichever occurs first. Each vacancy shall be filled by

appointment within sixty days after the vacancy occurs.

(D) Public utilities commissioners shall have at least three years of experience in one or more of the

following fields: economics, law, finance, accounting, engineering, physical or natural sciences, natural

resources, or environmental studies. At least one commissioner shall be an attorney admitted to the

practice of law in any state or the District of Columbia.

(E) The chairperson of the commission shall be the head of the commission and its chief executive

officer. The appointment or removal of employees of the commission or any division thereof, and all

contracts for special service, are subject to the approval of the chairperson. The chairperson shall

designate one of the commissioners to act as deputy chairperson, who shall possess during the

absence or disability of the chairperson, all of the powers of the chairperson.

Amended by 128th General Assembly File No. 43, SB 162, § 1, eff. 9/13/2010.

Effective Date: 01-11-1983

000000472
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4905a02 Public utitity definedn

Page l of 2

(A) As used in this chapter, "public utility" includes every corporation, company, copartnership, person,

or association, the lessees, trustees, or receivers of the foregoing, defined in section 4905.03 of the

Revised Code, including any public utility that operates its utility not for profit, except the following:

(1) An electric light company that operates its utility not for profit;

(2) A public utility, other than a telephone company, that is owned and operated exclusively by and
solely for the utility's customers, including any consumer or group of consumers purchasing,
delivering, storing, or transporting, or seeking to purchase, deliver, store, or transport, natural gas
exclusively by and solely for the consumer's or consumers' own intended use as the end user or end
users and not for profit;

(3) A public utility that is owried or operated by any municipal corporation;

(4) A railroad as defined in sections 4907.02 and 4907.03 of the Revised Code;

(5) Any provider, including a telephone company, with respect to its provision of any of the following:

(a) Advanced services as defined in 47 C.F.R. 51.5;

(b) Broadband service, however defiried or classified by the federal communications commission;

(c) Information service as defined in the "Telecommunications Act of 1996," 110 Stat. 59, 47 U.S.C.

153(20);

(d) Subject to division (A) of section 4927.03 of the Revised Code, internet protocol-enabled services

as defined in section 4927.01 of the Revised Code;

(e) Subject to division (A) of section 4927.03 of tiie Revised Code, any telecommunications service as
defined in section 4927.01 of the Revised Code to which both of the following apply:

(i) The service was not commercially available on September 1.3, 2010, the effective date of the

amendment of this section by S.B. 162 of the 128th general assembly.

(ii) The service employs technology that became available for commercial use only after September
13, 2010, the effective date of the amendment of this section by S.B. 162 of the 128th general
assembly.

(B)

_,(1) "Public utility" includes a for-hire motor carrier even if the carrier is operated in connection with an
entity described in division (A)(1), (2), (4), or (5) of this section.

(2) Division (A) of this section shali` not be construed to relieve a private motor carrier, operated in

connection with an entity described in division (A)(1), (2), (4), or (5) of this section, from compliance
with any of the foflowing:

(a) Chapter 4923. of the Revised Code;

(b) Hazardous-material regulation under section 4921.15 of the Revised Code and division (H) of

section 4921.19 of the Revised Code, or rules adopted thereunder;

000000473
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(c) Rules governing unified carrier registration adopted under sectiori 4921.11 of the Revised Code.

Amended by 129th General Assembly File No. 127, HB 487, § 101.01, eff. 6/11/2012.

Amended by 128th General Assembly File No. 43, SB 162, § 1, eff. 9/13/2010.

Effective Date: 09-17-1996

http:/Icodes.ohio.gov/orc/4905.02
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4905n03 Public utilwty company definltions.

As used in this chapter

Page 1 of 3

any person, firm, copartnership, voluritary association, joint-stock association, company, or
corporation, wherever organized or incor-porated; is:

(A) A telephone company, when engaged in the business of transmittirig telephonic messages to, from,

through, or in this state;

(B) A for-hire motor carrier, when engaged in the business of transporting persons or property by

motor vehicle for compensation, except when engaged in any of the operations in intrastate commerce

described in divisions (B)(1) to (9) of section 4921.01 of the Revised Code, but including the carrier's

agents, officers, and representatives, as well as employees responsible for hiring, supervising, training,

assigning, or dispatching drivers and employees concerned with the installation, inspection, and

maintenance of motor-vehicle equipment and accessories;

(C) An electric light company, when engaged in the business of supplying electricity for light, heat, or

power purposes to consumers within this state, including supplying electric transmission service for
electricity delivered to consumers in this state, but excluding a regional transmission organization
approved by the federal energy regulatory commission;

(D) A gas company, when engaged in the business of supplying artificial gas for lighting, power, or

heating purposes to consumers within this state or when engaged in the business of supplying artificial

gas to gas companies or to natural gas companies within this state, but a producer engaged in

suppiyirig to one or more gas or natural gas companies, only such artificial gas as is manufactured by

that producer as a by-product of some other process in which the producer is primarily engaged within

this state is not thereby a gas company. All rates, rentals, tolls, schedules, charges of any kind, or

agreements between any gas company ai,d any other gas company or any natural gas company

providing for the supplying of artificial gas and for compensation for the sar-ne are subject to the
jurisdiction of the public utilities commission.

(E) A natural gas company, when engaged in the business of supplying natural gas for lighting, power,

or heating purposes to consumers within this state. Notwithstanding the above, neither the delivery

nor sale of Ohio-produced natural gas or Ohio-produced raw natural gas liquids by a producer or

gatherer under a public utilities commission-ordered exernption, adopted before, as to producers, or

after, as to producers or gatherers, January 1, 1996, or the delivery or sale of Ohio-produced natural

gas or Ohio-produced raw natural gas liquids by a producer or gatherer of Ohio-produced natural gas

or Ohio-produced raw natural gas liquids, either to a lessor under an oil and gas lease of the land on

which the producer's drilling unit is located, or the grantor incident to a right-of-way or easement to

the producer or gatherer, shall cause the producer oi- gatherer to be a natural gas company for the
purposes of this section.

All rates, rentals, tolls, schedules, charges of any kind, or agreements between a natural gas company

and other natural gas companies or gas companies providing for the supply of natural gas and for

compensation for the sarne are subject to the jurisdiction of the public utilities commission. The

cornmission, upon application made to it, may relieve any producer or gatherer of natural gas, defined

in this section as a gas company or a natural gas company, of compliance with the obligations imposed

by this chapter and Chapters 4901., 4903., 4907., 4909., 4921., and 4923. of the Revised Code, so

000000475
1attp:/Icodes.oh.io..gov/orc/4905.03 3/1.4/2013



Lawriter - C3KC - 4905.03 Public utility company definitions. Page 2 of 3

long as the producer or gatherer is not affiliated with or under the control of a gas company or a

naturai gas company engaged in the tr-ansportation or distribution of naturai gas, or so long as the

producer or gatherer does not engage in the distribution of natural gas to consurners.

Nothing in division (E) of this section limits the authority of the commission to enforce sections
4905.90 to 4905.96 of the Revised Code.

(F) A pipe-line company, when engaged in the business of transporting natural gas, oil, or coal or its
derivatives thr-ough pipes or tubing, either wholly or partly within this state, but not when engaged in

the business of the transport associated with gathering lines, raw natural gas liquids, or finished
product natural gas liquids;

(G) A water-works company, when engaged in the business of supplying water through pipes or
tubing, or in a similar manner, to consumers within this state;

(H) A heating or cooling company, when engaged in the business of supplying water, steam, or air

through pipes or tubing to consumers within this state for heating or cooling purposes;

(I) A messenger company, when engaged in the business of supplying messengers for any purpose;

(7) A street railway company, when engaged in the business of operating as a common carrier, a

railway, wholly or partly within this state, with one or more tracks upon, along, above, or below any

public road, street, alleyway, or ground, within any municipal corporation, operated by any motive

power other than steam and not a part of an interurban railroad, whether the railway is termed street,
inclined-plane, elevated, or underground railway;

(K) A suburban railroad company, when engaged in the business of operating as a common carrier-,

whether wholly or partially within this state, a part of a street railway constructed or extended beyond

the limits of a municipal corporation, and not a part of an interurban railroad;

(L) An interurban railroad company, when engaged in the business of operating a railroad, wholly or

partially within this state, with one or more tracks from one municipal corporation or point in this state

to another municipal corporation or point in this state, whether constructed upon the public highways

or upon private rights-of-way, outside of municipal corporations, using electricity or other motive

power than steam power for the transportation of passengers, packages, express matter, United

States mail, baggage, and freight. Such an interurban railroad company is included in the term
"railroad" as used in section 4907.02 of the Revised Code.

(M) A sewage disposal system company, when engaged in the business of sewage disposal services

through pipes or tubing, and treatment works, or in a similar manner, within this state.

(C) [As added by 129th General Asserr9bty Fiie No. 127, HB 487, § 101.01]As used in this
section:

(1) "Gathering lines" has the same meaning as in section 4905.90 of the Revised Code.

(2) "Raw natural gas liquids" and "finished product natural gas liquids" have the same meanings as in
section 4906.01 of the Revised Code.

Amended by-129th General Assembly File No. 125, SB 315, § 101.01, eff. 9/10/2012.

Amended by 129th General Assembly File No. 127, HB 487, § 101.01, eff. 6/11/2012.
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Amended by 128th General Assembly File No. 43, SB 162, § 1, eff. 9/13/201.0.

Effective Date: 01-01-2001

Page 3 of 3
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4905R04 Power to regulate public utilities and railroads.

The public utilities commission is hereby vested with the power and jurisdiction to supervise and

regulate public utilities and railroads, to require all public utilities to furnish their products and render

all services exacted by the commission or by law, and to promulgate and enforce all orders r-efating to

.the protection, welfare, and safety of railroad empioyees and the traveling public, including the

apportionment between railroads and the state and its political subdivisions of the cost of constructing
protective devices at railroad grade crossings.

Amended by 128th General Assembly File No. 43, SB 162, § 1, eff. 9/13/2010.

Effective Date: 06-18-1996; 11-04-2005
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4905n05 Scope of j.urisdictione

Page 1 of I

The jurisdiction, supervision, powers, and duties of the public utilities commission extend to every
public utility and railroad, the plant or property of which lies wholly within this state and when the
property of a public utility or railroad lies partly within and partly without this state to that part of such
plant or property which lies within this state; to the persons or companies owning, leasing, or
operating such public utilities and raiiroads; to the records and accounts of the business thereof done
wittiin this state; and to the records and accounts of any companies which are part of an electric utility
holding company system exempt under section 3(a)(1) or (2) of the "Public Utility Holding Company
Act of 1935," 49 Stat. 803, 15 U.S.G. 79c, and the rules and regulations promulgated thereunder,
insofar as such records and accounts may in any way affect or relate to the costs associated with the
provision of electric utility service by any public utility operating in this state and part of such holding
company system.

Nothing in this section, or section 4905.06 or 4905.46 of the Revised Code pertaining to regulation of

holding companies, grants the public utilities commission authority to regulate a holding company or

its subsidiaries which are organized under the laws of another state, render no public utility service in

the state of Ohio, and are regulated as a public utility by the public utilities commission of another

state or primarily by a federal regulatory commission, nor do these grants of authority apply to public

utilities that are excepted from the definition of "public utility" under divisions (A)(1) to (3) of section
4905.02 of the Revised Code.

Amended by 129th General Assembly File No. 127, HB 487, § 101.01, eff. 6/11/2012.

Effective Date: 03-29-1988
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4905.06 General super®visi®n.

Page l of 1

The public utilities commission has general supervision over all public utilities within its jurisdiction as

defined in section 4905.05 of the Revised Code, and may examine such public utilities and keep

informed as to their general condition, capitalization, and franchises, and as to the manner in which

their properties are leased, operated, managed, and conducted with respect to the adequacy or

accommodation afforded by their service, the safety and security of the public and their employees,

and their compliance with all laws, orders of the commission, franchises, and charter requirements.

The commission has general supervision over a1I other companies referred to in section 4905.05 of the
Revised Code to the extent of its jurisdiction as defined in that section, and may examine such

compariies and keep informed as to their general condition and capitalization, and as to the manner in

which their properties are leased, operated, managed, and conducted with respect to the adequacy or

accommodation afforded by their service, and their compliance with all laws and orders of the

commission, insofar as any of such matters may relate to the costs associated with the provision of

electric utility service by public utilities in this state which are affiliated or associated with such

companies. The commission, through the public utilities commissioners or inspectors or employees of

the commission authorized by it, may enter in or upon, for purposes of inspection, any property,

equipment, building, plant, factory, office, apparatus, machinery, device, and lines of any public utility.

The power to inspect includes the power to prescribe any rule or order that the commission finds

necessary for protection of the public safety. In order to assist the commission in the performance of

its duties under this chapter, authorized employees of the motor carrier enforcement unit, created

under section 5503.34 of the Revised Code in the division of state highway patrol, of the department

of public safety may enter in or upon, for inspection purposes, any motor vehicle of any motor carrier ,

In order to inspect motor vehicles owned or operated by a motor carrier engaged in the transportation

of persons, authorized employees of the motor carrier enfor-cement unit, division of state highway

patrol, of the department of public safety may enter in or upon any property of any motor carrier
engaged in the intrastate transportation of persons.

Amended by 129th General Assembly File No. 127, HB 487, § 101.01, eff. 6/11/2012.

Effective Date: 09-01-2000; 09-16-2004
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4905.10 Assessment for expenses.

Page 1 of 2

(A) For the sole purpose of mairitaining and administering the public utilities commission and

exercising its supervision and jurisdiction over the railroads arid public utilities of this state, an amount

equivalent to the appropriation from the public utilities fund created under division (B) of this section

to the public utilities commission for railroad and public utilities regulation in each fiscal year shall be

apportioned among and assessed against each railroad and public utility within this state by the

commission by first computing an assessment as though it were to be made in proportion to the

intrastate gross earnings or receipts, excluding earnings or receipts from sales to other public utilities

for resale, of the railroad or public utility for the calendar year next pr-eceding that in which the

assessment is made. The commission may include in that first computation any arnount of a railroad's

or pt:rblic utility's intrastate gross earnings or receipts that were underreported in a prior year. In

addition to whatever penalties apply under the Revised Code to such underreporting, the commission

shall assess the railroad or public utility interest at the rate stated in division (A) of section 1343.01 of

the Revised Code. The commission shall deposit any interest so collected into the pubiic utilities fund.

The commission may exc,iude from that first computation any such amourits that were overreported in

a prior year. The final computation of the assessment shall consist of imposing upon each railroad and

public utility whose assessment under the first computation would have been one hundred dollars or

less an assessment of one hundred dollars and recomputing the assessments of the remaining

railroads and public utilities by apportioning an amount equal to the appropriation to the public utilities

commission for administration of the utilities division in each fiscal year less the total amount to be

recovered from those paying the minimum assessment, in proportion to the intrastate gross earnings

or receipts of the remaining railroads and public utilities for the calendar year next preceding that in

which the assessments are made. In the case of an assessment based on intrastate gross receipts

under this section against a public utility that is an electric utility as defined in section 4928.01 of the

Revised Code, or an electric services company, electric cooperative, or governmental aggregator

subject to certification under section 4928.08 of the Revised Code, such receipts shall be those

specified in the utility's, company's, cooperative's, or aggregator's most recent report of intrastate

gross receipts and sales of kilowatt hours of electricity, filed with the commission pursuant to division

(F) of section 4928.06 of the Revised Code, and verified by the cor7Imission. In the case of an

assessment based on intrastate gross receipts under this section against a retail natural gas supplier or

governmental aggregator subject to certification under section 4929,20 of the Revised Code, such

receipts shall be those specified in the supplier's or aggregator's most recent report of intrastate gross

receipts and sales of hundred cubic feet of natural gas, filed with the commission pursuant to division

(B) of section 4929.23 of the Revised Code, and verified by the cammission. However, no such retail

natural gas supplier or such governmental aggregator serving or proposing to serve customers of a

particuiar natural gas company, as defined in section 4929.01 of the Revised Code, shall be assessed

tander this section until after the commission, pursuant to section 4905.26 or 4909.18 of the Revised

Code, has removed from the base rates of the natural gas company the amount of assessment under

this section that is attributable to the value of commodity sales service, as defined in section 4929.01

of the Revised Code, iri the base rates paid by those customers of the company that do not purchase

that service from the natural gas company.

(B) Through calendar year 2005, on or before the first day of October in each year, the commission

shall notify each such railroad and public utility of the sum assessed against it, whereupon payment

shall be made to the commission, which shall deposit it into the state treasury to the credit of the

public utilities fund, which is hereby created. Beginning in calendar year 2006, on or before the
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fifteenth day of May in each year, the commission shall notify each railroad and public utility that had a

sum assessed against it for the current fiscal year of more than one thousand dollars that fifty per cent

of that amount shall be paid to the comrnission by the twentieth day of June of that year as an irtitial
payment of the assessment against the company for the next fiscal year. On or before the first day of

October iri each year, the commission shall make a final determination of the sum of the assessment

against each railroad and public utility and shall notify each railroad and public utility of the sum

assessed against it. The cornmission shall deduct from the assessment for each railroad or public utility

any initial payment received. Payment of the assessment shall be made to the commission by the first
day of November of that year. The commission shall deposit the paymerits received into the state

treasury to the credit of the public utilities fund. Ariy such amounts paid into the fund but not

expended by the commission shall be credited ratably, after first deducting any dei=icits accumulated

from prior years, by the commission to railroads and public utilities that pay more than the minimum

assessment, according to the respective portions of such sum assessable against them for the ensuing

fiscal year. The assessments for such fiscal year shall be reduced correspondingly,

(C) Within five days after the beginning of each fiscal year through fiscal year 2006, the director of

budget and management shall trarisfer from the general revenue fund to the public utilities fund an

amount sufficient for maintaining and admiriistering the public utilities commission and exercising its

supervision and jurisdiction over the railroads and public utilities of the state during the first four

months of the fiscal year. The director shall transfer the same amount back to the general revenue

fund from the public utilities fund at such time as the director determines that the balance of the public

utilities fund is sufficient to support the appropriations from the fund for the fiscal year. The director

may transfer less than that amount if the director determines that the revenues of the public utilities

fund during the fiscal year will be insufficient to support the appropriations from the fund for the fiscal

year, in which case the amount not paid back to the general revenue fund shall be payable to the
general revenue fund in future fiscal years.

(D) For the purpose of this section only, "public utility" includes:

(1) In addition to an electric utility as defined in section 4928.01 of the Revised Code, an electric

services company, an electric cooperative, or a governmental aggregator subject to certification under

section 4928.08 of the Revised Code, to ttie extent of the company's, cooperative's, or aggregator's

engagement in the business of supplying or arranging for the supply in this state of any retail electric
service for which it must be so certified;

(2) In addition to a natural gas company as defined in section 4929.01 of the Revised Code, a retail

riaturai gas supplier or governmental aggregator subject to certification under section 4929,20 of the

Revised Code,, to the extent of the supplier's or aggregator's engagement in the business of supplying

or arranging for the supply in this state of any competitive retail natural gas service for which it must
be certified.

(E) Each public utilities commissioner shall receive a salary fixed at the level set by pay rarige 49

under schedule E-2 of section 124.152 of the Revised Code.

Effective Date: 06-26-2001; 06-30-2005

The amendment to this section by 1.29th Gerier-a9 AssemblyFile No.10,SB 5, §1 was rejected by voters

in the November, 2011 election,
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4905:13 System of accounts for public utilitiesm

The public utilities comrnissiori may establish a system of accounts to be kept by public utilities or

railroads, including municipally owned or opei-ated public utilities, or may classify said public utilities or

railroads and establish a system of accounts for each class, and may prescribe the manner in which

such accounts shall be kept. Such system shall, when practicable, conform to the system prescribed by

the department of taxation. The commission rnay prescribe the forms of accounts, records, and

memorandums to be kept by such public utilities or railroads, including the accounts, records, and

rnemorandums of the movement of tr'affic as well as of the receipts and expenditure of moneys, and

any other fornis, records, and memorandums which are necessary to carry out Chapters 4901., 4903.,

4905., 4907., 4909., 4921., and 4923. of the Revised Code. The system of accounts established by the

commission and the forms of accounts, records, and memorandums prescribed by it shall not be

inconsistent, in the case of corporations subject to the act of congress entitled "An act to regufate

commerce° approved February 4, 1887, and the acts amendatory thereof and supplementary thereto,

with the systems and forms established for such corporations by the interstate commerce comrnission.

This section does not affect the power of the public utilities commission to prescribe forms of accounts,

records, and rnemorandums covering information in addition to that required by the interstate

commerce commission. The public utilities commission may, after hearing had upon its own motion or

complaint, prescribe by order the accounts in which particular outlays and receipts sha)I be entered,

charged, or credited. Where the public utilities commission has prescribed the forms of accounts,

records, or memorandums to be kept by any public utility or railroad for any of its business, no such

public utility or railroad shall keep any accounts, records, or mernoranciums for such business other

than those so prescribed, or those prescribed by or under the authority of any other state or of the

United States, except such accounts, records, or memorandums as are explanatory of and

supplemental to the accounts, records, or memorandums prescribed by the commission. The

commission shall at all times have access to all accounts kept by such public utilities or railroads and

may designate any of its officers or employees to inspect and examine any such accounts. The auditor

or other chief accounting officer of any such public utility or railroad shall keep such accounts and

make the reports provided for in sections 4905.14 and 4907.13 of the Revised Code. Any auditor or

chief accounting officer who fails to comply with this section shall be subject to the penalty provided

for in division (B) of section 4905.99 of the Revised Code. The attorney general shall enforce such

section upon request of the public utilities commission by mandamus or other appropriate proceedings.

Effective Date: 07-01-1996
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4905.15 Reports and accounts.

Page 1 of I.

Each public utiiity shail furnish to the public utilities cor7imission, in such form and at such times as the

commission requires, such accounts, reports, and infor-matiori as shall show completely and in detail

the entire operation of the public utility in furnishing the unit of its product or service to the public.

Effective Date: 10-01-1953
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4905e26 Complaints as to service4

Page 1 of I

tJpon compiaint in writing against any public utility by any person, firm, or corporation, or upon the

initiative or complaint of the pubiic utilities commission, that any rate, fare, charge, toll, rental,

schedule, classification, or service, or any joint rate, fare, charge, toll, rental, schedule, classification,

or service rendered, charged, demanded, exacted, or proposed to be rendered, charged, demanded, or

exacted, is in any respect unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in

violation of law, or that any regulation, measurement, or practice affecting or relating to any service

furnished by the public utility, or in conriection with such service, is, or will be, in any respect

unreasonable, unjust, insufficient, unjustly discriminatory, or unjustly preferential, or that any service

is, or will be, inadequate or cannot be obtained, and, upon complaint of a public utility as to any

matter affecting its own product or service, if it appears that reasonable grounds for complaint are

stated, the commission shall fix a time for hearing and shall notify complainants and the public utility

thereof. The notice shall be served not less than fifteen days before hearing and shall state the matters

complained of. The cornniissiori may adjourn such hearing from time to time.

The parties to the complaint shall be entitled to be heard, represented by counsel, and to have process
to enforce the atteridance of witnesses.

Amended by 128th General Assembly File No. 43, SB 162, § 1, eff. 9/13/2010,

Effective Date: 09-29-1997

000000485
http://codes.ohio.gov/orc/4905.26 3/13/2013



Lawriter - ORC - 4905.31 Reasonable arrangements allowed - variable rate. Page 1 of I

4905e31 Reasonable arrangements allowed - vawaable

rat'M.

Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4923., 4927,, 4928., and 4929_ of the Revised

Code do not prohibit a public utility from fiiing a schedule or establishing or entering into any

reasonable arrangement with another public utility or with one or more of its customers, consumers, or

employees, and do not prohibit a mercantile customer of an electric distribution utility as those terms

are defined in section 4928.01 of the Revised Code or a group of those customers from establishing a

reasonable arrangement with that utility or another public utility electric light company, providing for

any of the following:

(A) The division or distribution of its surplus profits;

(B) A sliding scale of charges, including variations in rates based upon stipulated variations in cost as

provided in the schedule or arrangement.

(C) A minimum charge for service to be rendered unless such minimum charge is made or prohibited

by the terms of the franchise, grant, or ordinance under which such public utility is operated;

(D) A classification of service based upon the quantity used, the time when used, the purpose for

which used, the duration of use, and any other reasonable consideration;

(E) Any other financial device that may be practicable or advantageous to the parties interested. In the

case of a schedule or arrangement concerning a public utility electric light company, such other
financial device may include a device to recover costs incurred in conjunction with any economic

development and job retention program of the utility within its certified territory, including recovery of

revenue foregone as a result of any such program; any development and implementation of peak

demand reduction and energy efficiency programs under section 4928,66 of the Revised Code; any

acquisition and deployment of advanced metering, including the costs of any meters prematurely

retired as a result of the advanced metering implementation; and compliance with any government

mandate. No such schedule or arrangement is lawfull unless it is filed with and approved by the

commission pursuant to an application that is submitted by the public utility or the mercantile

customer or group of mercantile customers of an electric distribution utility and is posted on the

commission's docketing information system and is accessible through the internet. Every such public

utility is required to conform its schedules of rates, tolls, and charges to such arrangement, sliding

scale, classification, or other device, and where variable rates are provided for in any such schedule or

arrangement, the cost data or factors upon which such rates are based and fixed shall be filed with the

commission in such form and at such times as the commission directs. Every such schedule or

reasonable arrangernent shall be under the supervision and regulation of the commission, and is

subject to change, alteration, or rnodification by the commission.

Effective Date: 10-29-1993; 2008 5i3221. 07-31--2008
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4905.33 Rebates, special rates, and free service

prohibited.

(A) No public utility shall directly or indirectly, or by ariy special rate, rebate, drawback, or other device

or method, charge, demand, collect, or receive from any person, firm, or corporation a greater or

lesser compensation for any services rendered, or to be rendered, except as provided in Chapters

4901., 4903., 4905., 4907., 4909., 4921., and 4923, of the Revised Code, than it charges, demarids,

collects, or receives from any other person, firm, or corporation for doing a like and contemporaneous

service under substantially the same circumstances and conditions.

(B) No public utility shall furnish free service or service for less than actual cost for the purpose of

destroying competitiori.

Effective Date: 01-01-2001
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4905r35 Prohibiting discrirnination.

Page 1 of 1

(A) No public utility shall make or give any undue or unreasonable preference or advantage to any
person, firm, corporation, or locality, or subject ariy person, firm, corporation, or locality to any undue

or unr-easonable prejudice or disadvaritage.

(B)

(1) A natural gas company that is a public utility shall offer its regulated services or goods to all

similarly situated consumers, including persons with which it is affiliated or which it controis, under

comparable terms and conditions.

(2) A natural gas company that is a public utility and that offers to a consumer a bundled service that

includes both regulated and unregulated services or goods shall offer, on an unbundled basis, to that

same consumer the regulated services or goods that would have been part of the bundled service.

Those regulated services or goods shall be of the same quality as or better quality than, and shall be

offered at the same price as or a better price than and under the same terms and conditions as or

better terms and conditions than, they would have been had they been part of the company's bundled

service,

(3) No natural gas company that is a public utility shall condition or limit the availability of any

regulated services or goods, or condition the availability of a discounted rate or improved quality,

price, term, or condition for any regulated services or goods, on the basis of the identity of the supplier

of any other services or goods or on the purchase of any unregulated services or goods from the

company.

Effective Date: 09-17-1996
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4909.18 [Effective Until 3,j27J2013] Application to
establish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classification, charge, or rental, or to

modify, amend, change, increase, or reduce any existing rate, joint rate, toll, classification, charge, or

rental, or any regulation or practice affecting the sai-ne, shall file a wi-itten application with the public

utilities commission. Except for actions under section 4909.16 of the Revised Code, no public utility

may issue the notice of intent to file an application pursuant to division (B) of section 4909.43 of the

Revised Code to increase any existirig rate, joint rate, toll, classification, charge, or rental, until a firial
or'der under this section has been issued by the commission on any pending prior application to

increase the same rate, joint rate, toll, classification, charge, or rental or until two hundred seventy-

five days after filing such application, whichever is sooner. Such application shall be ver-ified by the

president or a vice-president and the secretary or treasurer of the applicant. Such application shall

contain a schedule of the existing rate, joint rate, toll, classification, charge, or rental, or i-egulation or

practice affecting the same, a schedule of the modification amendment, change, increase, or reduction

sought to be established, and a statement of the facts and grounds upon which such application is

based. If such application proposes a new service or the use of new equipment, or proposes the

establishment or amendment of a r-egulation, the application shall fully describe the new service or

equipment, or the regulation proposed to be established or amended, and shall explain how the

proposed service or equipment differs from services or equipment presently offered or in use, or how

the regulation proposed to be established or amended differs from regulations presently in effect. The

application shall provide such additional information as the commission may require in its discretion. If

the commission determines that such application is not for an increase in any rate, joint rate, toll,

classification, charge, or rental, the commission may permit the filing of the schedule proposed in the

application and fix the time when such schedule shalJ take effect. If it appears to the commission that

the proposals in the application may be unjust or unreasonable, the commission shall set the matter

for hearing and shall give notice of such hearing by sending written notice of the date set for the

hearing to the public utility and publishing notice of the hearing one time in a newspaper of general

circulation in each county in the service area affected by the application. At such hearing, the burden

of proof to show that the proposals in the application are just and reasonable shall be upon the public

utility. After such hearing, the commission shall, where practicable, issue an appropriate order within
six months from the date the application was filed.

If the commission determines that said application is for an increase in any i-ate, joint rate, toll,

classification, charge, or rental there shall also, uriless otherwise ordered by the commission, be filed
with the application in duplicate the following exhibits:

(A) A report of its property used and useful, or, with respect to a natural gas company, projected to be

used and useful as of the date certain, in rendering the service referred to in such application, as
provided in section 4909.05 of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail all its receipts, revenues,

and incomes from all sources, all of its operating costs and other expenditures, and any analysis such
public utility deems applicable to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabilities, and net worth;

000000489
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(E)

Such other information as the commission may require in its discretion.

Amended by 129th General Assembly File No. 20, HB 95, § 1, eff. 9/9/2011.

Effective Date: 01-11-1983

4909,18 [ttffective 3/27/2013] Application to estabfish or change rate

Any public utility desiring to establish any rate, joint rate, toll, classification, charge, or rental, oi- to

modify, amend, change, increase, or reduce any existing rate, joint rate, toll, classification, charge, or

rental, or any regulation or practice affecting the same, shall file a written application with the public

utilities commission. Except for actions under sectiori 4909.16 of the Revised Code, no public utility

may issue the notice of intent to file an application pursuant to division (B) of section 4909.43 of the

Revised Code to increase any existing rate, joint rate, toll, classification, charge, or rental, until a final

order under this section has been issued by the commission on any pending prior application to
increase the same rate, joint rate, toll, classification, charge, or rental or until two hundred seventy-

five days after filing such application, whichever is sooner. Such application shall be verified by the

president or a vice-president and the secretary or treasurer of the applicant. Such application shall

contain a schedule of the existing rate, joint rate, toll, classification, charge, or rental, or regulation or

practice affecting the same, a schedule of the modification amendment, change, increase, or reduction

sought to be established, and a statement of the facts and grounds upon which such application is

based. If such application proposes a new service or the use of new equiprrment, or proposes the

establishment or amendment of a regulation, the application shall fully describe the new service or

equipment, or the regulation proposed to be established or amended, and shall explain how the

proposed service or equipment differs from services or equipment presently offered or in use, or how

the regulation proposed to be established or amended differs from regulations po-esently in effect. The

application shall provide such additional information as the commission may require in its discretion. If

the commission determines that such application is not for an increase in any rate, joint rate, toll,

classification, charge, or rental, the commission may permit the filing of the schedule proposed in the

application and fix the time when such schedule shall take effect. If it appears to the commission that

the proposals in the application may be unjust or unreasonable, the commission shall set the matter

for hearing and shall give notice of such hearing by seriding written notice of the date set for the

hearing to the public utility and publishing notice of the hearing one time in a newspapei- of generai

circulation in each county in the service area affected by the application. At such hearing, the burden

of proof to show that the proposals in the application are just and reasonable shall be upon the public

utility. After such hearing, the coinmission shall, where practicable, issue an appropriate order within
six months from the date the application was filed.

If the commission deterrnines that said application is for an increase in ariy rate, joint rate, toll,

classification, charge, or rental there shall also, unless otherwise ordered by the commission, be filed
with the application in duplicate the following exhibits:

(A) A report of its property used and useful, or, with respect to a natural gas, water-works, or sewage

disposal system company, projected to be used and useful as of the date certain, in rendering the

service referred to in such application, as provided in section 4909.05 of the Revised Code;

000000490
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(8) A complete operating statement of its last fiscal year, showing in detail all its receipts, revenues,

and incornes frorn all sources, all of its operating costs and other expenditures, and any arialysis such

public utility deems applicable to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabilities, and net worth;

(E) Such other information as the commission may require in its discretion.

Amended by 129th General Assembly File No. 199, t-!B 379, § 1, eff. 3/27/2013.

Amended by 129th General Assembiy File No. 20, HB 95, § 1, eff. 9/9/2011.

Effective Date: 01-11-1983
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4909d 19 Publication of notice - investigationv

Page 1 of 2

(A) Upon the fiiing of any application for increase provided for by section 4909,1'$ of the Revised Code

the public utility shall forthwith publish notice of such application, in a form approved by the public

utilities commission, once a week for two consecutive weeks in a newspaper published and in general
circulation throughout the territory in which such public utility operates and directly affected by the

matters referred to in said application. The notice shall include instructions for- direct electronic access

to the application or other documents on file with the public utilities cornmission. The first publication

of the notice shall be made in its entirety and may be made in a preprinted insert in the newspaper.
The second publication may be abbreviated if all of the following apply:

(1) The abbreviated notice is at least one-fourth of the size of the notice in the first publication.

(2) At the same time the abbreviated notice is published, the notice in the first publication is posted in

its entirety on the riewspaper's web site, if ttie newspaper has a web site, and the commission's web

site.

(3) The abbreviated notice contains a statement of the web site posting or postings, as applicable, and
instructions for accessing the posting or postings.

(B).The commission shall determine a format for the content of all notices required under this section,

and shall consider costs and technological efficiencies in making that determination. Defects in the

publication of said notice shall not affect the legality or sufficiency of notices published under this

section provided that the commission has substantially complied with this section, as described in
section 4905.09 of the Revised Code.

(C) The commission shall at once cause an investigation to be made of the facts set forth in said

application and the exhibits attached thereto, and of the matters connected therewith. Within a

reasonable time as determined by the commission after the filing of such application, a written report

shall be made and filed with the commission, a copy of which shall be sent by certified mail to the

applicant, the mayor of any municipal corporation affected by the application, and to such other
persons as the commission deems interested. If no objection to such report is made by any party

interested within thirty days after such filing and the mailing of copies thereof, the commission shall fix

a date within ten days for the final hearing upon said application, giving notice thereof to all parties

interested. At such hearing the commission shall consider the matters set forth in said appiication and

make such or-der respecting the prayer thereof as to it seems just and reasonable.

If objections are filed with the commission, the commission shall cause a pre-hearing conference to be

held between all parties, intervenors, and the commission staff in all cases involving more than one
hundred thousand customers.

If objections are filed with the commission within thirty days after the filing of such report, the

application shall be promptly set down for hearing of testimony before the commission or be forthwith

referred to an attorney examiner designated by the comrnission to take all the testimony with respect

to the application and objections which may be offered by any interested party. The commission shall

also fix the time and place to take testimony giving ten days' written notice of such time and place to

all parties. The taking of testimony shall commence on the date fixed in said notice and shall continue

from day to day until eompleted. The attorney examiner may, upon good cause shown, grant

continuances for not more than three days, excluding Saturdays, Sundays, and holidays. The
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commission may grant coritinuances for a longer period than three days upon its order for good cause

shown. At any hearing involving rates or charges sought to be increased, the burden of proof to show

that the increased rates or charges are just and reasonable shall be on the public utility.

When the taking of testimony is completed, a full and complete record of such testimony noting all

objections made and exceptions taken by any party or counsel, shall be made, signed by the attorney

examiner, and filed with the cornmission. Prior to the formai consideration of the application by the

commission and the rendition of any order respecting the prayer of the application, a quorum of the

commission shall consider the recommended opinion and order of the attorney examiner, in an open,

formal, public proceeding in which an overview and explanation is presented orally. Thereafter, the

commission shall make such order respecting the prayer of such application as seems just and

reasonable to it.

In ail proceedings before the commission iri which the taking of testimony is required, except when

heard by the commission, attorney examiners shall be assigned by the commission to take such
testimony and fix the time and place therefor, and such testimony shall be taken in the manner
prescribed in this section. Ail testimony shall be under oath or affirmation and taken down and

transcribed by a reporter and made a part of the record in the case. The commission may hear the

testimony or any part thereof in any case without having the same referred to an attorney examiner

and may take additional testimony. Testimony shall be taken and a record made in accordance with

such general rules as the commission prescribes and subject to such special instructions in any
proceedings as it, by order, directs.

Amended by 129th General Assembly File No. 20, HB 95, § 1, eff. 9/9/2011.

Effective Date: 01-11-1983
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4909b43 Filing rate increase applicationv

(A) No public utility shall file a rate increase application covering a municipal corporation pursuant to

section 4909.18 or 4909.35 of the Revised Code at any time prior to six months before the expiration

of an ordinance of that municipal corporation enacted for the purpose of establishing the rates of that

public utility.

(B) Not later than thirty days prior to the filing of an application pursuant to section 4909.18 or

4909.35 of the Revised Code, a public utility shall notify, in writing, the mayor and legislative authority

of each rnunicipality included in such application of the iritent of the public utility to file an application,
and of the proposed rates to be contained therein.

Effective Date: 01-11-1983
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4928a01 Competitive retail electric service defl- nitionsm

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric transmission or

distribution service to a retail customer and includes, but is not limited to, scheduling, system control;

and dispatch services; reactive supply from generation resources and voltage control service; reactive

supply from transmission resources service; regulation service; frequency response service; energy

imbalance service; operating reserve-spinning reserve service; operating reserve-supplemental

reserve service; load following; back-up supply service; real-power loss replacement service; dynamic
scheduling; system black start capability; and network stability service.

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or otherwise

controlled by an electric utility, electric services company, electric cooperative, or governmental

aggregator subject to certification under section 4928.08 of the Revised Code, to the extent that the

agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing

and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory estabfished for an electric supplier under sections

4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service" means a component of retail electric service that is competitive
as provided under division (B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has been

financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,

and owns or operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-
profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at least retail electric distribution
service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised Code and

includes an electric services company, but excludes any self-generator to the extent that it consumes

electricity it so produces, sells that electricity for resale, or obtains electricity from a generating facility
it hosts on its premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9) "Electric services company" means an electric light company that is engaged on a for-profit or not-

for-profit basis in the business of supplying or arranging for the supply of on6y a competitive retail

electric service in this state. "Electric services company" includes a power marketer, power broker,

aggregator, or independent power producer but excludes an electric cooperative, municipal electric
utility, governmental aggregator, or billing and collection agent.

(10) "Electric supplier" has the same mearring as in section 4933.81 of the Revised Code.

(11) "Electric utility" means ar electric light company that has a certified territory and is engaged on a

for-profit basis either in the business of supplying a noncompetitive retail electric service in this state

or in the businesses of supplying both a noncompetitive and a competitive retail electric service in this

state. "EI`ectrrc utility" excludes a municipal electric utility or a billing and collection agent.
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http:/!Ieodes.ohio.gov/ore/4928.01 3 / 14/20I 3



La.writer - ORC - 492S.01 Conlpetitive retail electric servzce definitioxis. Page 2 of 7

(12) "Firm electr^,service" means electric service other than nonfirm electric service.

(1.3) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of

township trustees, or a board of county commissioners acting as an aggregator for the provision of a

corripetitive retail electric service under authority conferred under section 4928.20 of the Revised
Code.

(14) A person acts "knowingly," regardless ofthe person's purpose, when the persoti is aware that the

person's conduct will probably cause a certain result or will probably be of a certain nature. A person

has knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided through electric

utility rates" means the level of funds specifically included in an electric utility's rates on October 5,

1999, pursuant to an order of the public utilities commission issued under Chapter 4905. or 4909. of

the Revised Code and in effect on October 4, 1999, for the purpose of improving the energy efficiency

of housing for the utility's low-income customers. The term excludes the level of any such funds

committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan

program, the home energy assistance program, the home weatherization assistance program, and the
targeted energy efficiency and weatherization program.

(17) "Market development period" for an electric utility means the period of time beginning on the

starting date of competitive retail electric service and ending on the applicable date for that utility as

specified in section 4928.40 of the Revised Code, irrespective of whether the utility applies to receive
transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or

service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity consumed is

for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours

per year or is part of a national account involving multiple facilities in one or more states.

(20) "Municipal electric utility" means a municipal corparation that owns or operates facilities to
generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" nieans a component of retail electric service that is

noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under

section 4905.30 of the Revised Code or pursuant to an arrangernent under section 4905.31 of the

Revised Code, which schedule or arrangement includes conditions that may rec{uire the customer to

curtail or interrupt electric usage during nonemergency circumstarices upon notification by an electric
utility.

(23) "Percentage of income payment plan arrears" means funds eligible for collection through the

percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code

http: //codes. o)=z io . gov/orc/492 8.01
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(25) "Advanced energy project" means any technologies, products, activities, or management practices

or strategies that facilitate the generatiori or use of electricity or energy and that reduce or support the

reduction of energy consumption or support the production of clean, renewable energy for industrial,

distribution, commercial, institutional, governmental, research, not-for-profit, or residential energy

users, including, but not limited to, advanced energy resources and renewable energy resources.

"Advanced energy project" also includes any project described iri division (A), (6), or (C) of section

4928.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized riet regulatory assets that are capitalized or deferred

on the regulatory books of the electric utility, pur-suant to an order or practice of the public utilities

commission or pursuant to generally accepted accounting principles as a result of a prior commission

rate-making decision, and that would otherwise have been charged to expense as incurred or would

not have been capitalized or otherwise deferred for future regulatory consideration absent commission
action. "Regulatory assets" includes, but is not limited to, all deferred demand-side management

costs; all deferred percentage of income payment plan arrears; post-imservice capitalized charges and

assets recognized in connection with statement of financial accounting standards no. 109 (receivables

from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as

those costs have been determined by the commission in the electric utility's most recent rate or

accounting application proceeding addressing such costs; the undepreciated costs of safety and

radiation control equipment on nuclear generating plants owned or leased by an electric utility; and

fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved by
the commission.

(27) "Retail electric service" means any service involved in supplying or arranging for the supply of

electricity to ultimate consumers in this state, from the point of generation to the point of

consumption. For the purposes of this chapter, retail electric service includes one or more of the

following "service components" : generation service, aggregation service, power marketing service,

power brokerage service, transmission service, distribution service, ancillary service, metering service,

and biiling and collection service.

(28) "Starting date of competitive retail electric service" means January 1, 2001.

(29) "Customer-generator" means a user of a net metering systern.

(30) "Net meteririg" means measuring the difference in an applicable billing period between the

electricity supplied by an electric service providei- and the electricity generated by a customer--

generator that is fed back to the electric service provider.

(31) "Net metering system" means a facility for the production of electrical energy that does all of the
following:

(a) Uses as its fuef either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a
fuel ce1i;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the custorner-generator's requirements for electricity.
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(32) "Self-generator" means ari entity in this state that owns or hosts on its premises an electric

generation facility that produces electricity primarily for the owner's consumption and that may provide

any such excess electricity to another entity, whether the facility is installed or operated by the owner
or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect on the effective date of the amendment of

this section by S.B. 221 of the 127th general assembly, )uiy 31, 2008.

(34) "Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or

equipment that increases the generation output of an electric generating facility to the extent such

efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration techriology;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before

combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mercury,

arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing

and rnateriais standard D1757A or a r-eduction of metal oxide emissions in accordance with standard
D5142 of that society, or clean coal technology that includes the design capability to control or prevent

the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be

based on economically feasible best available techriology or, in the absence of a determined best

available technoiogy, shall be of the highest level of economically feasible design capability for which
there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as defined by the

nuclear regulatory commission; other, later technology; or significant improvements to existing
facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange

membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, including, but

not limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that

.results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States
environmental protection agency's waste reduction model (WARM);

(g) Demand-side management and any energy efficiency improvement;

(h) Any new, retrofitted, refueled, or repowered generating facility located in Ohio, including a simple

or combined-cycle natural gas gener-atirig facility or a generating facility that uses biomass, coal,
modular nuclear, or any other fuel as its input;

(i) Any uprated capacity of an existing electric generating facility if the uprated capacity results from
the deployment of advanced technology.

"Advanced energy resource" does not include a waste ener-gy recovery system that is, or has been,

included in an energy efficiency program of an electric distribution utility pursuant to requirements
under section 4928.66 of the Revised Code.

(35) "Air contaminant source" has the same meaning as in section 3704.01 of the Revised Code.
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(36) "Cogeneration technology" means technology that produces electricity and usefui thermal output
simultaneously.

(37) _

(a) "Renewable energy resource" means any of the following:

(i) Solar photovoltaic or solar therrnal energy;

(ii) Wind energy;

(iii) Power produced by a hydroelectric facility;

(iv) Geothermal energy;

(v) Fuel derived from solid wastes, as defined in section 3734.01 of the Revised Code, through

fractionation, biological decomposition, or other process that does not principally involve combustion;

(vi) Biomass energy;

(vii) Energy produced by cogeneration technology that is placed into service on or before December

31, 2015, and for which more than ninety per cent of the total annual energy input is from combustion

of a waste or byproduct gas from an air contaminant source in this state, which source has been ih

operation since on or befor-e January 1, 1985, provided that the cogeneration technology is a part of a

facility located in a county having a population of rnore than three hundred sixty-five thousand but less

than three hundred seventy thousand according to the most recerit federal decennial census;

(viii) Biologically derived methane gas;

(ix) Energy derived from nontreated by-products of the pulping process or wood rnanufacturing
process, including bark, wood chips, sawdust, and lignin iri spent pulping liquors.

"Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation of

electricity, including, but not limited to, a proton exchange rnembrane fuel cell, phosphoric acid fuel

cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial

waters of Lake Erie; methane gas emitted from an abandoned coal mine; waste energy recovery
system placed into service or retrofitted on or after the effective date of the amendment of this section

by S.B. 315 of the 129th general assembly, except that a waste energy recovery system described in

division (A)(38)(b) of this section may be included only if it was placed into service between January 1,

2002, and December 31, 2004; storage facility that wiil promote the better utilization of a renewable

energy resource ; or distributed generation system used by a customer to generate electricity from
any such energy.

"Renewable energy resource" does not include a waste energy recovery system that is, or was, on or

after January 1, 2012, included in an energy efficiency program of an electric distribution utility
pursuant to requirements under section 4928.66 of the Revised Code.

(b) As used in division (A)(37) of this section, "hydroelectric facility" means a hydroelectric generating

facility that is located at a dam on a river, or on any water discharged to a river, that is within or

bordering this state or within or bordering an adjoining state and meets all of the following standards:

000000499
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(i) The facility provides for river flows that are not detrimental for fish, wildlife, and water quality,

including seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

(ii) The facility demonstrates that it complies with the water quality standards of this state, which

compliance may consist of certification under Section 401 of the "Clean Water Act of 1977," 91 Stat.

1598, 1599, 33 U.S.C. 1341, and demoristrates that it has not contributed to a finding by this state

that the river has impaired water quality under Section 303(d) of the "Clean Water Act of 1977," 114

Stat. 870, 33 U.S.C. 1313.

(iii) The facility complies with mandatory prescriptions regarding fish passage as required by the
federal energy regulatory commission license issued for the project, regarding fish protection for
riverine, anadromous, and catadromous fish.

(iv) The facility complies with the recommendations of the Ohio environmental protection agency and

with the terms of its federal energy regulatory commission license regarding watershed protection,

mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(v) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16
U.S.C. 1531 to 1544, as amended.

(vi) The facility does not harm cultural resources of the area. This can be shown through compliance

with the terms of its federal energy regulatory commission license or, if the facility is not regulated by

that cornmission, through development of a plan approved by the Ohio historic preservation office, to
the extent it has jurisdiction over the facility.

(vii) The facility complies with the terms of its federal energy regulatory commission license or

exemption that are related to recreational access, accommodation, and facilities or, if the facility is not

regulated by that cornmission, the facility complies with similar requirements as are recommended by

resource agencies, to the extent they have jurisdiction over the facility; and the facility provides access
to water to the public without fee or charge.

(viii) The facility is not recommended for removal by any federal agency or agency of any state, to the

extent the particular agency has jurisdiction over the facility.

(38) "Waste energy recovery system" means either of the following:

(a) A facility that generates electricity through the conversion of energy from either of the following:

(i) Exhaust heat from eaigines or manufacturing, industrial, commercial, or institutional sites, except

for exhaust heat from a facility whose primary purpose is the generation of electricity;

(ii) Reduction of pressure in gas pipelines before gas is distributed through the pipeline, provided that

the conversion of energy to electricity is achieved without using additional fossil fuels.

(b) A facility at a state institution of higher education as defined in section 3345,011 of the Revised

Code that recovers waste heat from electricity-producing engines or combustion turbines and that

simultaneously uses the recovered heat to produce steam, provided that the facility was placed into

service between January 1, 2002, and December 31, 2004.

(39) "Smart grid" means capital improvements to an electric distribution utility's distribution

infrastructure that improve reliability, efficiency, resiliency, or reduce energy demand or use, including,

but not limited to, advanced metering and automation of system functions,
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(40) "Combined heat and power system" means the coproduction of electricity and useful thermal

energy from the same fuel source designed to achieve thermal-efficiency levels of at least sixty per

cent, with at least twenty per cent of the system's total useful energy in the form of thermaE energy.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive

retail electric service if ttie service component is competitive pursuant to a declaration by a provision

of the Revised Code or pursuant to an order of the public utilities commission authorized under division
.(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a
noncompetitive retail electric service.

Amended by 129th General Assembly File No. 125, SB 315, § 101.01, eff. 9/10/2012.

Amended by 128th General Assembly File No. 47, SB 181, § 1, eff. 9/13/2010.

Amended by 128th General Assembly File No. 48, SB 232, § 1, eff. 6/17/2010.

Amended by 128th General Assembly File No. 9, HB 1, § 101.01, eff. 10/16/2009.

Effective Date: 10-05--1999; 01-04-2007; 2008 SB221 07-31-2008
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4928.02 State p®1icy.

It is the policy of this state to do the following throughout this state:

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers

with the supplier, price, terrns, conditions, and quality options they elect to meet their respective
needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consurners effective choices over

the selection of those supplies and suppliers and by encouraging the development of distributed and

small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric

service including, but not limited to, demand-side management, time-differentiated pricing, waste

energy recovery systems, smart grid programs, and implementation of advanced metering
infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation of the

transmission and distribution systems of electric utilities in order to promote both effective customer

choice of retail electric service and the development of performance standards and targets for service

quality for all consumers, including annual achievement reports written in plain language;

(F) Ensure that an electric utility's transmission and distribution systems are available to a customer-

generator or owner of distributed generation, so that the customer-generator or owner can market and
deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development

and implementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive

subsidies flowing from a noncompetitive retail electric service to a competitive retail electric service or

to a product or service other than r-etail electric service, and vice versa, including by prohibiting the

recovery of any generation--related costs through distribution or transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable sales practices, market
deficiencies, and market power;

(3) Provide coherent, transparent means of giving appropriate incentives to technologies that can
adapt successfully to potential environmental mandates;

(K) Encourage implementation of distributed generation across customer classes through regular

review and updating of administrative rules governing critical issues such as, but not limited to,

interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, inciuding, but not limited to, when considering the implementation of

any new advanced energy or renewable energy resource;
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(M) Encourage the education of sr»tath- business owners in this state regarding the use of, and

encourage the use of, energy efficiency prograrns and alternative energy resources in their businesses;

(N) Facilitate the state's effectiveness in the global economy.

In carrying out this policy, the commission shall consider rules as they apply to the costs of electric

distribution infrastructure, including, but not limited to, Jine extensions, for the purpose of
development in this state.

Amended by 129th General Assembly File No. 125, SB 315, § 101.01, eff. 9/10/2012.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.03 Identification of competitive services and

noncompetitive services.

Beginning on the starting date of competitive retail electric service, retail electric generation,

aggregation, power marketing, and power brokerage services supplied to consumers within the

certified territory of an electric utility are competitive retail electric services that the consumers may

obtain subject to this chapter from any suppiier or suppliers. In accordance with a filing under division

(F) of section 4933.81 of the Revised Code, retail electric generation, aggregation, power marketing,

or power brokerage services supplied to consumers within the certified territory of an electric

cooperative that has made the filing are competitive retail electric services that the consumers may

obtain subject to this chapter from any supplier or suppliers. Beginnirig on the starting date of

competitive retail electric service and notwithstanding any other provision of law, each consumer in

this state and the suppliers to a consumer shall have comparable and nondiscriminatory access to

noncompetitive retail electric services of an electric utility in this state within its certified territory for

the purpose of satisfying the consumer's electricity requirements in keeping with the policy specified in

section 4928.02 of the Revised Code.

Effective Date: 10-05-1999
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4928.04 Additional competitive services.

Pagelofl

(A) The public utilities commission by order may declare that retail ancillary, metering, or billing and

collection service supplied to consumers within the certified territory of an electric utility on or after the

starting date of competitive retail electric service is a conipetitive retail electric service that the

consumers rnay obtain from any supplier or suppliers subject to this chapter. The cornmission may

issue such order', after investigation and public hearing, only if it first determines either of the

foliowing.

(1) There will be effective competition with respect to the service.

(2) The customers of the service have reasonably available alternatives. The commission shall initiate

a proceeding on or before March 31, 2003, on the question of the desirability, feasibility, and timing of

any such competition.

(B) In carrying out division (A) of this section, the commission may prescribe different classifications,

procedures, terms, or conditions for different electric utilities and for the retail electric services they

provide that are declared competitive pursuant to that division, provided the classifications,

procedures, terms, or conditions are reasonable and do not confer any undue economic, competitive,

or market advantage or preference'upon any electric utility.

Effective Date: 10-05-1999
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4928.05 Extent of exemptions.

(A)

Page 1 of 2

(1) On and after the starting date of competitive retail electric service, a competitive retail electric

service supplied by an electric utility or electric services company shall not be subject to super-visiori

and regulation by a municipal corporation under Chapter 743. of the Revised Code or by the public

utilities comrnission under Chapters 4901. to 4909,, 4933., 4935., and 4963. of the Revised Code,

except sections 4905.10 and 4905.31, division ( B) of section 4905.33, and sections 4905.35 and

4933.81 to 4933,90 ; except sections 4905.06, 4935.03, 4963.40, and 4963.41 of the Revised Code

only to tfie extent related to service reliability and public safety;. and except as otherwise provided in

this chapter. The commission's authority to enforce those excepted provisions with respect to a

competitive retail electric service shall be such authority as is provided for their enforcement under
Chapters 4901, to 4909., 4933., 4935., and 4963, of the Revised Code and this chapter. Nothing in

this division shall be construed to limit the cornmission's authority under sections 4928.141. to
4928.144 of the Revised Code. On and after the starting date of competitive retail eiectric service, a
competitive retail electric service supplied by an eiectric cooperative shall not be subject to supervision
and regulation by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963, of the
Revised Code, except as otherwise expressly provided in sections 4928.01 to 4928.10 and 4928.16 of
the Revised Code.

(2) On and afiter the starting date of competitive retail electric service, a noncompetitive retail electric

service supplied by an electric utility shall be subject to supervision and regulation by the commission

under Chapters 4901, to 4909., 4933., 4935., and 4963. of the Revised Code and this chapter, to the

extent that authority is not preempted by federal law. The commission's authority to enforce those

provisions with respect to a noncompetitive retail electric service shall be the authority provided under

those chapters and this chapter, to the extent the authority is not preempted by federal law.

Notwithstanding Chapters 4905. and 4909. of the Revised Code, commission authority under this

chapter shall include the authority to provide for the recovery, through a reconcilable rider on an

electric distribution utifity's distribution rates, of all transmission and transmission-reiated costs,

including ancillary and congestion costs, imposed on or charged to the utility by the federal energy

regulatory commission or a regional transmission organization, independent transmission operator, or

similar organization approved by the federal energy regulatory commission. The commission shall

exercise its jurisdictioii with respect to the delivery of electricity by an electric utiiity in this state on or

after the starting date of cornpetitive retail electric service so as to ensure that no aspect of the

delivery of electricity by the utility to consumers in this state that consists of a noncompetitive retail

electric service is unregulated. Orr and after that starting date, a noncompetitive retail electric service

supplied by an electric cooperative shall not be subject to supervision and regulatiori by the

commission under Chapters 4901. to 4909., 4933., 4935., and 4963.. of the Revised Code, except

sections 4933.81 to 4933.90 and 4335.03 of the Revised Code. The commission's authority to enforce

those excepted sections with respect to a noncompetitive retail electric service of an electric

cooperative shall be such authority as is provided for their enforcernent under Chapters 4933. and

4935. of the Revised Code.

(B) Nothing in this chapter affects the authority of the commission under Title XLIX of the Revised

Code to regulate an electric light company in this state or an electric service supplied in this state prior

to the starting date of competitive retail electric service.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928-.06 Cemmissi®n to ensure competitive retail electric
service.

(A) Beginning on the starting date of competitive retail electric service, the public utilities comrnission

shall ensure that the policy specified in section 4928.02 of the Revised Code is effectuated. To the

extent necessary, the commission shall adopt rules to carry out this chapter. Initial rules necessary for

the commencement of the competitive retail electric service under this chapter shall be adopted within

one hundred eighty days after the effective date of this section. Except as otherwise provided in this

c_hapt:er, the proceedings and orders of the commission under the chapter shall be subject to and

governed by Chapter 4903. of the Revised Code.

(B) If the commission deterrnines, on or after the starting date of competitive retail electric service,

that there is a decline or loss of effective competition with respect to a competitive retail electric

service of an electric utility, which service was declared competitive by commission order issued
pursuant to division (A) of section 4928.04 of the Revised Code, the commission shall ensure that that

service is provided at compensatory, fair, and nondiscriminatory prices and terms and conditions.

(C) In addition to its authority under section 4928.04 of the Revised Code and divisions (A) and (B) of

this section, the commission, on an ongoing basis, shall monitor and evaluate the provision of retail

electric service in this state for the purpose of discerning any noncompetitive retail electric service that

should be available on a competitive basis on or after the starting date of competitive retail electric

service pursuant to a declaratiori in the Revised Code, and for the purpose of discerning any

competitive retail electric service that is no longer subject to effective competition on or after that
date. Upon such evaluation, the commission periodically shall report its findings and any

recommendations for legislation to the standing committees of both houses of the general assembly

that have primary jurisdiction regarding public utility legislation. Until 2008, the cornmission and the

consumer's counsel also shall provide biennial reports to those standing committees, regarding ttte

effectiveness of competition in the supply of competitive retail electric services in this state. In

addition, until the end of all market development periods as determined by the commission under

section 4928.40 of the Revised Code, those standing committees shall meet at least biennially to

consider the effect on this state of electric service restructuring and to receive reports from the

commission, consumers' counsel, and director of development.

(D) In determining, for purposes of division (B) or (C) of this section, whether there is effective

cornpetition in the provision of a retail electric service or reasonably available alternatives for that

service, the commission shall consider factors including, but not limited to, all of the following:

(1) The number and size of aiternative providers of that service;

(2) The extent to which the service is available from alternative suppliers in the relevant market;

(3) The ability of alternative suppliers to make functionally equivalent or substitute services readily

available at competitive prices, ternis, and conditions;

(4) Other indicators of market power, which may include market share, growth in market share, ease

of entry, and the affiliation of suppliers of services. The burden of proof shall be on any entity

requesting, under division (B) or (C) of this section, a determination by the commission of the

existence of or a lack of effective competition or reasonably available alterriatives.

bttp://codes.ol-iio.gov/orc%^928.06 °^`/^-4^^35 0 7
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(E)

(1) Beginning on the starting date of competitive retail eiectric service, the commission has authority

under Chapters 4901. to 4909. of the Revised Code, and shall exercise that authority, to resolve

abuses of market power by any electric utility that interfere with effective competition in the provision
of retail electric service.

(2) In addition to the commission's authority uiider division (E)(1) of this section, the commission,

beginning the first year after the market development period of a particular electric utility and after

reasoriable notice and opportunity for hearing, may take such measures within a transrnission

constrained area in the utility's certified territory as ai-e necessary to ensure that retail electric

generation service is provided at reasonable rates within that area. The commission may exercise this

authority only upon findings that an electric utility is or has engaged in the abuse of rnarket power and

that that abuse is not adequately mitigated by rules and practices of any independent transmission

entity controlling the transmission facilities. Any such measure shall be taken only to the extent
necessary to protect customers in the area from the particular abuse of market power and to the

extent the commission's authority is not preempted by federal law. The measure shall remain the

commission, after reasonable notice and opportunity for hearing, determines that the particular abuse

of market power has been mitigated.

(F) An electric utility, electric services company, electric cooperative, or governrnental aggregator

subject to certification under section 4928.08 of the Revised Code shall provide the commission with

such information, regarding a competitive retail electric service for which it is subject to certification,

as the commission considers necessary to carry out this chapter. An electric utility shall provide the

commission with such information as the commission corisiders necessary to carry out divisions (B) to

(E) of this section. The commission shall take such measures as it considers necessary to protect the

confidentiality of any such information. The commission shall require eacii electric utility to file with the

commission on and after the starting date of competitive retail electric service an anriua) report of its

intrastate gross receipts and sales of kilowatt hours of electricity, and shall require each electric

services company, electric cooperative, and governmental aggregator subject to certification to file an

annual report on and after that starting date of such receipts and sales from the provision of those

retail electric services for which it is subject to certification. For the purpose of the reports, sales of

kilowatt hours of electricity are deemed to occur at the meter of the retail customer.

Effective Date: 10-05-1999
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4928.12 Qualifying transmission entities.
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(A) Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code, no entity shall

own or control transmission facilities as defined under federal law and located in this state on or after

the starting date of competitive retail electric service unless that entity is a member of, and traflsfers

control of those facilities to, one or more qualifying transmission entities, as described in division (B) of

this section, that are operational.

(B) An entity that owns or controls transmission facilities located in this state cornplies with division (A)

of this section if each transmission entity of which it is a member meets all of the following
specifications;

(1) The transmission entity is approved by i:he federal energy regulatory commission

(2) The transmission entity effects separate control of transmission facilities from control of generation

facilities.

(3) The transmission entity implements, to the extent reasonably possible, policies and procedures

designed to minimize pancak.ed transmission rates within this state. -

(4) The transmission entity improves service reliability within this state.

(5) The transmission entity achieves the objectives of an open and competitive electric generation

marketplace, elimination of barriers to market entry, and preclusion of control of bottleneck electric

transmission facilities in the provision of retail electric service.

(6) The transmission entity is of sufficient scope or otherwise operates to substantially increase
economical supply options for consumers.

(7) The governance structure or control of the transmission entity is independent of the users of the

transmission facilities, and no member of its board of directors has an affiliation, with such a user or

with an affiliate of a user during the member's tenure on the board, such as to unduly affect the

transmission entity's performance. For the purpose of division (B)(7) of this section, a "user" is any

entity or affiliate of that entity that buys or sells electric energy in the transmission entity's region or in

a neighboring region.

(8) The transmission entity operates under policies that promote positive performance designed to

satisfy the electricity requirernents of customers.

(9) The transmission entity is capable of maintaining real-time reliability of the electric transmission

system, ensuring comparable and nondiscriminatory transmission access and necessary services,

minimizing system congestion, and fuither addressing real or potential transmission constraints.

(C) To the extent that a transmission entity under division (A) of this section is authorized to build

transmission facilities, that transmission entity has the powers provided in and is subject to sections

1723.01 to 1723.08 of the Revised Code.

(D) For the purpose of forming or participating in a regional regulatory oversight body or mecfianism

developed for any transmission entity under division (A) of this section that is of regional scope and

operates within this state:

000000509
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(1) The commission shall make joint investigations, hold joint hearings, within or outside this state,

and issue joint or concurrent orders in conjunction or concurrence with any official or agency of any

state or of the United States, whether in the holding of those investigations or hearings, or in the

making of those orders, the commission is functioning under agreements or compacts between states,

under the concurrent power of states to regulate interstate commerce, as an agency of the United

States, or otherwise.

(2) The commission shall negotiate and enter into agreements or compacts with agencies of other

states for cooperative regufatory efforts and for the enforcement of the respective state faws regarding

the transmission entity.

(E) If a qualifying transmission entity is not operational as contemplated in division (A) of this section,

division (A)(13) of section 4928.34 of the Revised Code, or division (G) of section 4928.35 of the

Revised Code, the commission by rule or order shall take such measures or impose such requirements

on all for-profit entities that own or control electric transmission facilities located in this state as the

commission determines necessary and proper to achieve independent, nondiscriminatory operation of,

and separate ownership and control of, such electric transmission facilities on or after the starting date

of competitive retail electric service.

Effective Date: 10-05-1999

000000510
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4928.141 Distributi®n utility to provide standard service
offer°A

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a comparable

and nondiscriminatory basis within its certified territory, a standard service offer of all competitive

retail electric services necessary to maintain essential electric service to consumers, including a firm

supply of electric generation service. To that end, the electric distribution utility shall apply to the

public utilities commission to establish the standard service offer in accordance with section 4928.142

or 4928=143. of the Revised Code and, at its discretion, may apply sirnultaneously under both sections,

except that the utility's first standard service offer application at minirnum shall include a filing under

section 4928.143 of the Revised Code. Only a standard service offer authorized in accordance with

section 4928.142 or 4928.143 of the Revised Code, shall serve as the utility's standard service offer

for the purpose of compliance with this section; and that standard service offer shall serve as the

utility's default standard service offer for the purpose of section 4928.14 of the Revised Code.

Notwithstanding the foregoing provision, the rate plan of an electric distribution utility shall continue

for the purpose of the utility's compliance with this division until a standard service offer is first

authorized under section 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to

division (D) of section 4928.143 of the Revised Code, any rate plan that extends beyond December 31,

2008, shall continue to be in effect for the subject electric distribution utility for the duration of the

plan's term, A standard service offer under section 4928.142 or 4928.143 of the Revised Code shall

exclude any previously authorized allowances for transition costs, with such exclusion being effective

on and after the date that the allowance is scheduled to end under the utility's rate plan.

(B) The commission shall set the time for hearing of a filing under section 4928.142 or 4928,143 of the

Revised Code, send written notice of the hearing to the electric distribution utility, and publish notice in

a newspaper of general circulation in each county in the utility's certified territory. The commission
shall adopt rules regarding filings under those sections.

Effective Date: 2008 SB221 07-31-2008
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4928m142 Standard generation service offer price -

competitive bidding.

Page 1 of 3

(A) For the purpose of complying with section 4928.141 of the Revised Code and subject to division

(D) of this section and, as applicable, subject to the rate plan requirement of division (A) of section

4928.141 of the Revised Code, an electric distribution utility may establish a standard service offer

price for retail electric generation service that is delivered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that provides for
all of the following;

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer the bidding,

and ensure that the criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winners. No

generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary, concerning the

conduct of the competitive bidding process and the qualifications of bidders, which rules shall foster

supplier participation in the bidding process and shall be consistent with the requirements of division

(A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of this
section, the electric distribution utility shall file an application with the commission. An electric

distribution utility may file its application with the commission prior to the effective date of the

commission rules required under division (A)(2) of this section, and, as the commission determines

necessary, the utility shall immediately conform its filing to the rules upon their taking effect. An

application under this division shall detail the electric distribution utility"s proposed compliance with the

requirements of division (A)(1) of this section and with commission rules under division (A)(2) of this

section and demonstrate that all of the following requirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least one regional

transmission organization that has been approved by thie federal energy regulatory commission; or

there otherwise is comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a rnarket--monitor function and the ability to take

actions to identify and mitigate market power or the electric distribution utility's market conduct; or a

similar market monitoring function exists with commensurate ability to identify and monitor market

conditions and mitigate coriduct associated with the exercise of market power.

(3) A published source of information is available publicly or through subscription that identifies pricing

information for traded electricity on- and off--peak energy products that are contracts for delivery

beginning at least two years from the date of the publication and is updated on a regular basis. The

coirmission shall initiate a proceeding and, within ninety days after the application's filing date, shall

http:/,Icodes.ohio.gov/orc,14928.142
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determirie by order whether the electric distribution utility and its market-rate offer meet all of the

foregoing requirements. If the finding is positive, the electric distribution utility may initiate its

corripetitive bidding process. If the finding is negative as to one or more requirernents, the comnnission

in the order' shall direct the electric distribution utility regarding how any deficiency may be remedied

in a timely manner to the commission's satisfaction; otherwise, the electric distribution utility shall

withdraw the applicatiori. However, if such remedy is made and the subsequent finding is positive and

also if the electr-ic distribution utility made a simultaneous filing under this section and section

4928.143 of the Revised Code, the utility shall not initiate its competitive bid until at least one hundred
fifty days after the filing date of those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A) and (B) of this

section, including for the purpose of division (D) of this section, the commission shall select the least-

cost bid winner or winners of that process, and such selected bid or bids, as prescribed as retail rates

by the commission, shall be the electric distribution utility's standard service offer unless the

commission, by order issued before the third calendar day following the conclusion of the competitive

bidding process for the market rate offer, determines that one or more of the following criteria were
not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid upon
was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load is bid upon by one or more persons other than the electric
distribution utility. All costs incurred by the electric distribution utility as a result of or related to the

competitive bidding process or to procuring generation service to provide the standard service offer,

including the costs of energy and capacity and the costs of all other products and services procured as

a result of the competitive bidding process, shall be timely recovered through the standard service

offer price, and, for that purpose, the commission shall approve a reconciliation mechanism, other

recovery mechanism, or a combination of such mechariisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as of July 31,

2008, directly owns, in whole or in part, operating electric generating facilities that had been used and

useful in this state shall require that a portion of that utility's standard service offer load for the first

five years of the market rate offer be competitively bid under division (A) of this section as follows: ten

per cent of the load in year one, not more than twenty per cent in year two, thirty per cent in year

three, forty per cent in year four, and fifty per cent in year five. Consisterit with those percentages, the

commission shall determine the actual percentages for each year of years one through five. The

standard service offer price for retail electric generation service under this first application shall be a

proportionate blend of the bid price and the generation service price for the remaining standard service

offer load, which latter price shall be equal to the electric distribution utility's most recent standard

service offer price, adjusted upward or downward as the commission determines reasonable, relative

to the jurisdictional portion of any known and measurable changes from the level of any one or more

of the following costs as reflected in that most recent standard service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel used to produce electricity;

(2) Its prudently incurred purchased power costs; "`"

0Q0000513
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(3) Its prudently incurred costs of satisfying the supply and demand portfolio requirements of this

state, including, but not limited to, renewable energy resource and energy efficiency requirernents;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with consideration

of the derating of any facility associated with those costs. In making any adjustment to the most

recent standard service offer price on the basis of costs described in division (D) of this section, the

comrnission shall include the beriefits that may become available to the electric distribution utility as a

result of or in connection with the costs included in the adjustment, including, but not limited to, the
utility's receipt of emissions credits or its receipt of tax benefits or of other benefits, and, accordingly,

the commission may impose such conditions on the adjustment to ensure that any such benefits are

properly aligned with the associated cost responsibility. The commission shall also determine how such

adjustments will affect the electric distribution utility's return on common equity that may be achieved

by those adjustments. The commission shall not apply its consideration of the return on common

equity to reduce any adjustments authorized under this division uriless the adjustments will cause the

electric distribution utility to earn a return on common equity that is significantly in excess of the

return on common equity that is earned by publicly traded companies, including utilities, that face

comparable business and financial risk, with such adjustments for capital structure as may be

appropriate. The burden of proof for demonstrating that significantly excessive earnings will not occur

shall be on the electric distribution utility. Additionally, the commission may adjust the electric

distribution utility's most recent standard service offer price by such just and reasonable amount that

the commission determines necessary to address any emergency that threatens the utility's financial

integrity or to ensure that the resulting revenue available to the utility for providing the standard

service offer is not so inadequate as to result, directly or indirectly, in a taking of property without

compensation pursuant to Section 19 of Article I, Ohio Constitution. The electric distribution utility has

the burden of demonstrating that any adjustment to its most recent standard service offer price is
proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and

notwithstanding any other requirement of this section, the commission may alter prospectively the

proportions specified in that division to mitigate any effect of an abrupt or significant change in the

electric distribution utility's standard service offer price that would otherwise result in general or with

respect to any rate group or rate schedule but for such alteration. Any such alteration shall be made

not more often than annually, and the commission shall not, by altering those proportions and in any

event, including because of the length of time, as authorized under division (C) of this section, taken

to approve the market rate offer, cause the duration of the blending period to exceed ten years as

counted from the effective date of the approved market rate offer. Additionally, any such alteration

shall be limited to an alteration affecting the prospective proportions used during the blending period

and shall not affect any blending proportion previously approved and applied by the cornmission under
this division.

(F) An electric distribution utility that has received commission approval of its first application under

division (C) of this section shall not, nor ever shail be authorized or required by the commission to, file

an application under section 4928,143 of the Revised Code.

Effective Date: 2008 SB221 07-31-2008; 2008 HB562 09-22-2008
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4928.143 Applrcatlon for approval of electric security
plan - testangA

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric distribution

utility may file an application for public utilities commission approval of an electric security plan as

prescribed under division (B) of this section. The utility may file that application prior to the effective

date of any rules the commission may adopt for the purpose of this sectioii, and, as the commssion

determines necessary, the utility immediately shall conform its filing to those rules upon their taking

effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except

division (D) of this section, divisions (I), (J), and (K) of section 4928.20, division (E) of section

4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of electric

generation service. In addition, if the proposed electric security plan has a term longer than three

years, it may include provisions in the plan to permit the commission to test the plan pursuant to

division (E) of this section and any transitional conditions that should be adopted by the commission if

the commission terminates the plan as authorized urrder that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the cost

is prudently incurred: the cost of fuel used to generate the electricity supplied under the offer; the cost

of purchased power supplied under the offer, including the cost of energy and capacity, and including

purchased power acquired from an affiliate; the cost of emission allowances; and the cost of federally
mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution utility's

cost of constructing an electric generating facility or for an environmental expenditure for any electric

generating facility of the electric distribution utility, provided the cost is incurred or the expenditure

occurs on or after January 1., 2009. Any such allowance shall be subject to the construction work in

progress allowance limitations of division (A) of section 4909.15 of the Revised Code, except that the

commission may authorize such an allowance upon the incurrence of the cost or occurrence of the

expenditure. No such allowance for generating facility construction shall be authorized, however,

unless the commission first determines in the proceeding that there is need for the facility based on

resource planning projections submitted by the electric distribution utility. Further, no such allowance

shall be authorized unless the facility's construction was sourced through a competitive bid process,

regarding which process the commission may adopt rules. An allowance approved under division (B)(2)

(b) of this section shall be established as a nonbypassable surcharge for the life of the facility.

(c) The establishment of a nonbypassable surchai-ge for the life of an electric generating facility that is

owned or operated by the electric distribution utility, was sourced through a competitive bid process.

subject to any such rules as the commission adopts under division (13)(2)(b) of this section, and is

newly used and useful on or after January 1, 2009, which surcharge shall cover all costs of the utility

specified in the application, excluding costs recovered through a surcharge under division (B)(2)(b) of

this section. However, no surcharge shall be authorized unless the commission first determines in the

proceeding that.there is need for the facility based on resource planning projections subniitted by the

http://Godes.ohio:gov/orc/4928.143
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electric distribution utility. Additionally, if a surcharge is authorized for a facility pursuant to plan

approval under division (C) of this section and as a condition of the continuation of the surcharge, the

electric distr-ibution utility shall dedicate to Ohio consumers the capacity and energy and the rate

associated with the cost of that facility. Before the commission authorizes any surcharge pursuant to

this division, it may consider, as applicable, the effects of any decommissioning, deratings, and

retirements.

(d) Terms, conditions, or charges relating to limitations on customer shoppirig for retail electric

generation service, bypassability, standby, back-up, or supplemental power service, default service,

carrying costs, amortization periods, and accounting or deferrals, including future recovery of such

deferrals, as would have the effect of stabilizing or providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Consistent with sections 4928.23 to 4928.2318 of the Revised Code, both of the following:

(i) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying charges,

of the utility's standard service offer price, which phase-in is authorized in accordance with section
4928.144 of the Revised Code;

(ii) Provisions for the recovery of the utility's cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the

standard service offer, including provisions for the recovery of any cost of such service that the electric

distribution utility incui-s on or after that date pursuarit to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation and

notwithstanding any provision of Title XLIX of the Revised Code to the contrary, provisions regarding

single issue ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and

provisions regarding distribution infrastructure and modernization incentives for the electric

distribution utility. The latter may include a long-term energy delivery infrastructure modernization

plan for that utility or any plan providing for the utility's recovery of costs, including lost revenue,

shared savings, and avoided costs, and a just and reasonable rate of return on such infrastructure

modernization. As part of its determination as to whether to allow in an electric distribution utility's

electric security plan inciusion of any provision described in division (B)(2)(h) of this section, the

commission shall examine the reliability of the electric distribution utility's distribution system and

ensure that customers' and the electric distribution utility's expectations are aligned and that the

electric distribution utility is placing sufficient emphasis on and dedicating sufficient resources to the
reliability of its distribution system.

(i) Provisions under which the electric distribution utility may implement economic development, job

retention, and energy efficiency programs, which provisions may allocate program costs across all

classes of customers of the utility and those of electric distribution utilities in the same holding

company system.

(C)

(1) The burden of proof in the proceeding shall be on the electric distribution utility. The commission

shall issue an order under this division for an initial application under this section not later than one

hundred fifty days after the application's filing date and, for any subsequent application by the utility

under this section, not later than two hundred seventy-five days after the applicatiori's filing date,
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Subject to division (D) of this section, the commission by order shall approve or modify and approve

an application filed under division (A) of this section if it finds that the electric secui-ity plan so

approved, including its pricirig and all other terms and conditions, including any deferrals and any

future recovery of deferrals, is more favorable in the aggregate as compar-ed to the expected resuits

that would otherwise apply under section 4928.142 of the Revised Code. Additiorially, if the

commission so approves an application that contains a surcharge under division (8)(2)(b) or (c) of this

section, the commission shall ensure that the benefits derived for any purpose for which the surcharge

is established are reserved and made available to those that bear the surcharge. Otherwise, the
commission by order shall disapprove the application.

(2)

(a) If the commission modifies and approves ari application under division (C)(1) of this section, the

electric distribution utility may withdraw the application, thereby terminating it, and may file a new

standard service offer under this section or a standard service offer under section 4928.142 of the
Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the

commission disapproves an application under division (C)(1) of this section, the commission shall issue

such order as is necessary to continue the provisions, terms, and conditions of the utility's most recent

standar-d service offer, along with any expected increases or decreases in fuel costs from those

contained in that offer, until a subsequent offer is authorized pursuant to this section or section
4928.142 of the Revised Code, respectively,

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the Revised Code, if an

electric distribution utility that has a rate plan that extends beyond December 31, 2008, files an

application under this section for the purpose of its compliance with division (A) of section 4928.141 of

the Revised Code, that rate plan and its terms and conditions are hereby incorporated into its proposed

electric security plan and shall continue in effect until the date scheduled under the rate plan for its

expiration, and that portion of the electric security plan shall not be subject to commission approval or

disapproval under division (C) of this section, and the earnings test provided for in division (F) of this

section shail not apply until after the expiration of the rate plan. However, that utility may include in its

electric security plan under this section, and the commission may approve, modify and approve, or

disapprove subject to division (C) of this section, provisions for the incremental recovery or the

defe-ral of any costs that are not being recovered under the rate plan and that the utility incurs during

that continuation period to comply with section 4928.141, division (B) of section 4928.64, or division

(A) of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by the

utility as authorized urider that division, has a term, exclusive of phase-ins or deferrals, that exceeds

three years from the effective date of the plan, the commission shall test the plan in the fourth year,

and if applicable, every fourth year thereafter, to determine whether the plan, including its then-

existing pricing and all other terms and conditions, including any deferrals and any future recovery of

deferrals, continues to be more favorable in the aggregate and during the remaining term of the plan

as compared to the expected r-esults that would otherwise apply under section 4928.142 of the Revised

Code. The commission shall also determine the prospective effect of the electric security plan to

determine if that effect is substantially likely to provide the electric distribution utility with a return on

common equity that is significantly in excess of the return on common equity that is likely to be earned

by publicly traded companies, including utilities, that face comparable business and financial risk, with

http://code,s.olaia. c,ov/orc/4928.143
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such adjustments for capital structure as may be appropriate. The burden of proof for dernonstrating

that significantly excessive earnings will riot occur shall be on the electric distribution utility. If the test

results are in the negative or the commission finds that continuation of the electric security pian will

result in a return on equity that is significantly in excess of the return on common equity that is likely

to be earrsed by publicly traded companies, including utilities, that will face comparable business and

financial risk, with such adjustments for capital structure as may be appropriate, during the balance of

the plan, the commission may terminate the electric security plan, but not until it shall have provided

interested parties with notice and an opportunity to be heard. The commission may impose such

conditions on the plan's termination as it considers reasonable and necessary to accommodate the

transition from an approved plan to the more advantageous alternative. In the event of an electric

security plan's termination pursuant to this division, the commission shall permit the continued deferral

and phase-in of any amounts that occurred prior to that termination and the recovery of those
amounts as contemplated under that electric security plan.

(F) With regard to the provisions that are included in an electric security plan under this section, the

commission shall consider, following the end of each annual period of the plan, if any such adjustments

resulted in excessive earnings as measured by whether the earned return on common equity of the

electric distributiori utility is significantly in excess of the return on common equity that was earned

during the same period by publicly traded companies, including utilities, that face comparable business

and financial risk, with such adjustments for capital structure as may be appropriate. Consideration

also shall be given to the capital requirements of future committed investments in this state. The

burden of proof for demonstrating that significantly excessive earnings did not accur shall be on the

- electric distribution utility. If the cornmission finds that such adjustments, in the aggregate, did result

in significantly excessive earnings, it shall require the electric distribution utility to return to consumers

the amount of the excess by prospective adjustments; provided that, upon making such prospective

adjustments, the electric distribution utility shall have the right to terminate the plan and immediately

file an application pursuant to section 4928.142 of the Revised Code. Upon terrnination of a plan under

this division, rates shall be set on the same basis as specified in division (C)(2)(b) of this section, and

the comrnission shall permit the continued deferral and phase-in of any arnounts that occurred prior to

that terminatiori and the recovery of those amounts as contemplated under that electric security plan.

In. making its determination of significantly excessive earnings under this division, the commission

shall not consider, directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent

company.

Amended by 129th General Assernbly File No. 61, HB 364, § 1, eff. 3/22/2012.

Effective Date: 2008 SB221 07-31-2008
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4928.144 Phase-in of electric distribution utllity rate or
price.

The public utilities commission by order may authorize any just and reasonable phase-in of any electric

distribution utility rate or price established under sections 4928.141 to 4928.1.43 of the Revised Code,

and inclusive of carrying charges, as the commission considers necessary to ensure rate or price

stability for consumers. If the commission's order includes such a phase-in, the order also shall provide

for the creation of regulatory assets pursuant to generally accepted accounting principles, by

authorizing the deferral of incurred costs equal to the amount not collected, plus carrying charges on

that amount. Further, the order shall authorize the collection of those deferrals through a

nonbypassable surcharge on any such rate or price so established for the electric distribution utility by

the commission.

Effective Date: 2008 SB221 07-31-2008

000000519
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4928.15 Schedules for provision of noncompetitive

service.

Page 1 of 1

(A) Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code, no electric

utility shall supply noncompetitive retail electric distribution service in this state on or after the starting

date of competitive retail electric service except pursuant to a schedule for that service that is

consistent with the state policy specified in section 4928.02 of the Revised Code and filed with the

public utilities commission undersection 4909_18 of the Revised Code. The schedule shail provide that

electric distribution service under the schedule is available to all consumers within the utility's certified

territory and to any supplier to those consumers on a nondiscriminatory and comparable basis.

Distribution service rates and charges under the schedule shall be established in accordance with

Chapters 4905. and 4909. of the Revised Code. The schedule shall include an obligation to build

distribution facilities when necessary to provide adequate distribution service, provided that a

customer requesting that service may be required to pay ail or part of the reasonable incremental cost

of the new facilities, in accordance with rules, policy, precederits, or orders of the commission.

(B) Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code and except as

preempted by federal law, no electric utility shall supply the transmission service or ancillary service
component of noricompetitive retail electric service in this state on or after the startirig date of

competitive retail electric service except pursuant to a schedule for that service component that is

consistent with the state policy specified in section 4928.02 of the Revised Code and filed with the

commission under section 4909.18. of the Revised Code. The schedule shall provide that transmission

or ancillary service under the schedule is available to all consumers and to any supplier to thCse

consumers on a nondiscriminatory and comparable basis. Service rates and charges under the

schedule shall be established in accordance with Chapterc, 4905. and 4909. of the Revised Code.

(C) A self-generator shall have access to backup electricity supply from its competitive electric

generation service provider at a rate to be determined by contract.

Effective Date: 10-05-1.999
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4928.17 Corporate separation planse
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(A) Except as otherwise provided in sections 4928.142 or 4928.143 or 4928.31 to 4928,40 of the

Revised Code and beginning on the starting date of competitive retail electric service, no electric utility

shall engage in this state, either directly or through an affiliate, in the businesses of supplying a

noncompetitive retail electric service and supplying a competitive retail electric service, or in the

businesses of supplying a noncompetitive retail electric service and supplying a product or service

other than retail electric service, unless the utility implements and operates under a corporate

separation plan that is approved by the public utilities commission under this section, is consistent with

the policy specified in section 4928.02. of the Revised Code, and achieves all of the following:

(1) The plan provides, at minimum, for the provision of the competitive retail electric service or the

nonelectric product or service through a fully separated affiliate of the utility, and the plan includes

separate accounting requirements, the code of conduct as ordered by the commission pursuant to a

rule it shall adopt under division (A) of section 4928.06 of the Revised Code, and such other measures

as are necessary to effectuate the policy specified in section 4928.02 of the Revised Code,

(2) The plan satisfies the public interest in preventing unfair competitive advantage and preventing the

abuse of mar-ket power.

(3) The plan is sufficient to ensure that the utility will not extend any undue preference or advantage

to arly affiliate, division, or part of its own business engaged in the business of supplying the

competitive retail electric service or nonelectric product or service, including, but not limited to, utility

resour-ces such as trucks, tools, office equipmerit, office space, supplies, customer and marketing

information, advertising, billing and mailing systems, personnel, and training, without coi-npensation

based upon fully loaded embedded costs charged to the affiliate; and to ensure that any such affiliate,

division, or part will not receive undue preference or advantage from any affiliate, division, or part of

the business engaged in business of supplying the noncompetitive retail eiectric service. No such

utility, affiliate, division, or part shall extend such undue preference. Notwithstanding any other

division of this section, a utility's obligation under division (A)(3) of this section shall be effective

January 1, 2000.

(B) The commission may approve, modify and approve, or disapprove a corporate separation plan filed

with the commission under division (A) of this section. As part of the code of conduct required under

division (A)(1) of this section, the cornmission sha(l adopt rules pursuant to division (A) of section

4928.06 of the Revised Code regarding corporate separation and procedures for plan filing and

approvaf. The rules shall include limitations on affiliate practices solely for the purpose of maintaining a

separation of the affiliate's business from the business of the utility to prevent unfair competitive

advantage by virtue of that relationship. The rules also shall include an opportunity for any person

having a real and substantial interest in the corporate separation plan to file specific objections to the

plan and propose specific responses to issues raised in the objectioi-rs, which objections and responses

the commission shall address in its final order. Prior to commission approval of the plan, the

commission shall afford a hearing upon those aspects of the plan that the commission determines

reasonably require a hearing. The commission may reject and require refiling of a substantially

inadequate plan under this section.

(C) The commission shall issue an order approving or modifying and approvirig a corporate separation

plan under- this section, to be effective on the date specified in the order, only upon findings that the

plan reasonably complies with the requirements of division (A) of this section and will provide for

http:l/codes.ohio.gov/orc/4928.17
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ongoing compliance with the policy specified in section 4928.02 of the Revised Code. However, for

good cause shown, the commission may issue an order approving or modifying and approving a

corporate separation plan under this section that does not comply with division (A)(1) of this section

but complies with such functional separation requirements as the commission authorizes to apply for

an interim period prescribed in the order, upon a finding that such alternative plan will provide for

ongoing cornpliance with the policy specihed in section 4928.02 of the Revised Code.

(D) Any party may seek an amendment to a corporate separation plan approved under this section,

and the commission, pursuant to a request from any party or on its own initiative, may order as it

considers necessary the filing of an amended corporate separation plan to reflect changed

circumstances.

(E) No electric distribution utility shall sell or transfer any generating asset it wholly or partly owns at

any time without obtaining prior commission approval.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008

http ://co des . ohio . gov /orcE492 8.17
000000522
3/13/2013



Lawriter - ORC. - 4928.31 1'razlsition plan.

4928.31 Transition plar ► .
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(A) Not later than ninety days after the effective date of this section, an electric utility supplying retail

electric service in this state on that date shall file with the public utilities commission a plan for the

utility's provision of retail electric service in this state during the market development period. This

transition plan shall be in such form as the commission siiail prescribe by rule adopted under division

(A) of section 4928.06 of the Revised Code and shall include all of the following:

(1) A rate unbundling plan that specifies, consistent with divisions (A)(1) to (7) of section 4928.34 of

the Revised Code and any rules adopted by the commission under division (A) of section 4928,06 of

the Revised Code, the unbundies components for electric generation, transi-nission, and distribution

service and such other unbundled service components as the commission requires, to be charged by

the -utility beginning on the starting date of competitive retail electric service and that includes
information the commission requires to fix and determine those components;

(2) A corporate separation plan consistent with section 4928.17 of the Revised Code and any rules

adopted by the commission under division (A) of section 4928.06 of the Revised Code;

(3) Such plan or plans as the commission requires to address operational support systems and any

other technical implementation issues pertaining to competitive retail electric service consistent with

ariy rules adopted by the commission under division (A) of section 4928.06 of the Revised Code;

(4) An employee assistance plan for providing severance, retraining, eariy retirement, retention,

outplacement, and other assistance for the utility's employees wtiose employment is affected by
electric industry restructuring under this chapter;

(5) A consumer education plan consistent with former section 4928.42 of the Revised Code and any

rules adopted by the commission under division (A) of section 4928.06 of the Revised Code. A

transition plan under this section may include tariff terms and conditions to address reasonable

requirements for changing suppliers, length of commitment by a customer for service, and such other

matters as are necessary to accommodate electric restructuring. Additionally, a transition plan under

this section may include an application for the opportunity to receive transition revenues as authorized

under sections 4928.31 to 4928.40 of the Revised Code, which application shall be consistent with

those sections and any rules adopted by the commission under division (A) of section 4928.06 of the

Revised Code. The transition plan also may include a plan for the independent operation of the utility's

transmission facilities consistent with section 4928.12 of the Revised Code, division (A)(13) of section

4928.34 of ttie Revised Code, and any rules adopted by the commission under division (A) of section

4928.06 of the Revised Code. The commission may reject and require refiling, in whole or in part, of

any substantially inadequate transition plan.

(B) The electric utility shall provide public notice of its filing under division (A) of this section, in a form

and manner that the commission shall prescribe by rule adopted under division (A) of section 4928.06

of the Revised Code. However, the adoption of rules regarding the public notice under this division,

regarding the form of the transition plari under division (A) of this section, and regarding procedures

for expedited discovery under division (A) of section 4928.32 of. the Revised Code are riot subject to

division (D) of section 111.15 of the Revised Code.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.35 Schedules containing unbundied rate

components set in approved ptan.

(A) Upon approval of its transition plan under sections 49283_1 to 4928.40 of the Revised Code, an

eiectric utility shall file in accor-dance with section 4905,30 of the Revised Code schedules containing

the unbundled rate components set in the approved plan in accordance with section 4928.34 of the

Revised Code. The schedules shall be in effect for the duration of the utility's market development

period, shall be subject to the cap specified in division (A)(6) of section 4928.34 of the Revised Code,

and shall not be adjusted during that period by the public utilities commission except as otherwise

authorized by division (B) of this section or as otherwise authorized by federal law or except to reflect

any change in tax law or tax regulation that has a material effect on the electric utility.

(B) Efforts shall be made to reach agreernents with electric utilities in matter-s of litigation regarding

property valuation issues. Irrespective of those efForts, the unbundled components for an electric

utility's retail electric generation service and distribution service, as provided in division (A) of this

section, are not subject to adjustment for the utility's market development period, except that the

conimissiori shall order an equitable reduction in those components for all customer classes to reflect

any refund a utility receives as a result of the resolution of utility personal property tax valuation

litigation that is resolved on or after the effective date of this section and not later than December 31,

2005. Tmmediately upon the issuance of that order, the electric utility shall file revised rate schedules

under section 4909.18 of the Revised Code to effect the order.

(C) The schedule under division (A) of this section containing the unbundled distribution components

shall provide that electric distribution service under the schedule will be available to all retail electric

service customers in the electric utility's certified territory and their suppliers on a nondiscriminatory

and comparable basis on and after the starting date of competitive retail electric service. The schedule

also shall include an obligation to build distribution facilities when necessary to provide adequate

distribution service, provided that a customer requesting that service may be required to pay all or

part of the reasonable incremental cost of the new facilities, in accordance with rules, policy,

precedents, or orders of the cornmission.

(D) During the rnarket devefopment period, an electric distribution utility shall provide consui-ners on a

comparable and nondiscrimiriatory basis within its certified territory a standard service offer of all

corrrpetitive retail electr-ic services necessary to maintain essential electric service to consumers,

including a firrri supply of electric generation service priced in accordance with the schedule containing

the utility's unbundled generation service component. Immediately upon approval of its transition plan,

the utility shall file the standard service offer with the commission under section 4909.18 of the

Revised Code, during the market development period. The failure of a supplier to deliver retail electric

generation service shall result in the supplier's customers, after reasonable notice, defaulting to the

utility's standard service offer filed under this division until the custorner chooses an alternative

supplier. A supplier is deemed under this section to have failed to deliver such service if any of the

conditions specified in section 4928,14 of the Revised Code is met.

(E) An amendment of a corporate separation plan contained in a transition plan approved by the

commission under section 4928.33 of the Revised Code shall be filed and approved as a corporate

separation plan pursuant to section 4928.17 of the Revsed Code.
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(F) Any change to an electric utility's opportunity to receive transition revenues under a transition plan

approved in accordance with section 4928.33 of the Revised Code shall be authorized only as pr-ovided

in sections 4928.31 to 4928.40 of the Revised Code.

(G) The commission, by order, shall require each electric utility whose approved transition plan did not

iriciude an independerit transmission plan as described in division (A)(13) of section 4928_34 of the

Revised Code to be a member of, and transfer control of transmission facilities it owns or controls in

this state to, one, or more quaEifying transmission entities, as described in division (B) of section

4928.12 of the Revised Code, that are planned to be operational on and after December 31, 2003.

However, the commission may extend that date if, for reasons beyond the control of the utility, a

qualifying transmission entity is not planned to be operational on that date. The commission's order

may specify an earlier date on which the transmission entity or entities are planned to be operational if

the commission considers it necessary to carry out the policy specified in section 4928.02 of the

Revised Code or to encourage effective competition in retail electric service in this state. Upon the

issuance of the order, each such utility shall file with the commission a plan for such independent

operation of the utility's transmission facilities consistent with this division. The commission may reject

and require r-efiling of any substantially inadequate plan submitted under this division. After reasonable

notice and opportunity for hearing, the commission shall approve the plan upon a finding that the plan

wi!l resuit in the utiiity's compliance with the order, this division, and any rules adopted under division

(A) of section 4928.06 of the Revised Code. The approved independent transmission plan shall be

deemed a part of the utility's transition plan for purposes of sections 4928.31 to 4928.40 of the

Revised Code.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.38 Commencing and terminating transition

Page 1 of 1

r°evenuesm

Pursuant to a transition plan approved under section 4928:_33 of the Revised Code, an electric utility in

this state may receive transition revenues under sections 4928^31 to 428,40 of the Revised Code,

beginning on the starting date of competitive retail electric service. Except as provided in sections

4905.33 to 4905.35 of the Revised Code and this chapter, an electric utility that receives such

transition revenues shall be wholly responsible for how to use those revenues and wholly responsible

for whether it is in a competitive position after the market development period. The utility's receipt of

transition revenues shall terminate at the end of the market development period. With the termination

of that approved revenue source, the utility shall be fully on its own in the competitive market. The

commission shall not authorize the receipt of transition revenues or any equivalent revenues by an

electric utility except as expressly authorized in sections 4928.31 to 4928,40 of the Revised Code.

Effective Date: 10-05-1999
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4928.39 Determining total allowable transition costs.

Upon the filing of an application by an electric utility under section 4928.31 of the Revised Code for the

opportunity to receive transition revenues under sections 4928.31 to 4928.40 of the Revised Code, the

public utilities commission, by order under section 4928.33 of the Revised Code, shall determine the

total allowable amount of the transition costs of the utility to be received as transition revenues under

those sections. Such amount shall be the jr.lst and reasonable transition costs of the utility, which costs

the commission finds i-neet all of the following criteria:

(A) The costs were prudently incurred.

(B) The costs are legitimate, net, verifiable, and directly assignable or allocable to retail electric
generation service provided to electric consumers in this state.

(C) The costs are unrecoverable iri a competitive market.

(D) The utility would other-wise be entitled an opportunity to recover the costs. Transition costs under

this section shall include the costs of employee assistance under- the employee assistance plan included

in the utility's approved transition plan under section 4928.33 of the Revised Code, which costs exceed

those costs contemplated in labor contracts in effect on the effective date of this section. Further, the

commission's order under this section shall separately ideritify regulatory assets of the utility that are a

part of the total allowable amount of transition costs determined under this section and separately

identify that portion of a transition charge determined under section 4928.40 of the Revised Code that

is allocable to those assets, which portion of a transition charge shall be subject to adjustment only

prospectively and after December 31, 2004, unless the commission authorizes an adjustment

prospectively with an earlier date for any customer class based upon an earlier termination of the

utility's market development period pursuant to division (B)(2) of section 4928.40 of the Revised Code.

The electric utility shall have the burden of demonstrating allowable transition costs as authorized

under this section. The commission may irnpose reasonable commitments upon the utility's collection

of the trarisition reveriues to ensure that those revenues are used to eliminate the allowable transition

costs of the utility during the market development period and are not available for use by the utility to

achieve an undue competitive advantage, or to impose an undue disadvantage, in the provision by the

utility of regulated or unregulated products or services.

Effective Date: 10-05-1999
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4933.81 Certified territories for electric suppliers

definitions.

As used in sections 4933.81 to 4933.90 of the Revised Code:

(A) "Electric supplier" means any electric light company as defined in section 4905.03. of the Revised

Code, including electric light companies organized as nonprofit corporations, but not including

municipal corporations or other units of local government that provide electric service.

(B) "Adequate facilities" means distribution lines or facilities having sufficient capacity to meet the

maximum estimated electric service requirements of its existing customers and of any new customer

occurring during the year following the commencement of permanent electric service, and to assure all

such customers of reasonable continuity and quality of service. Distribution facilities and lines of an

electric supplier shall be considered "adequate facilities" if such supplier offers to undertake to make its

distribution facilities and lines meet such service requirernents and, in the determination of the public

utilities commission, can do so within a reasonable time.

(C) "Distribution line" means any electric line that is being or has been used primarily to provide

electric ser-vice directly to electric load centers by the owner of such line.

(D) "Existing distribution line" means any distribution line of an electric supplier which was in existence

on January 1, 1977, or under construction on that date.

(E) "Electric load center" means all the electric-consuming facilities of any type or character owned,

occupied, controlled, or used by a person at a single location which facilities have been, are, or will be

connected to and served at a metered point of delivery and to which electric service has been, is, or

will be rendered.

(F) "Electric service" means retail electric service furnished to an electric load center for ultimate

consumption, but excludes furnishing electric power or energy at wholesale for resale, In the case of a

for-profit electric supplier and beginning on the starting date of competitive retail electric service as

defined in section 4928.01 of the Revised Code, "electric service" also excludes a competitive retail

electric service. In the case of a not-for-profit electric supplier and beginning ori that starting date,

"electric service° also excludes any service component of competitive retail electric service that is

specified in an irrevocable filing the electric supplier makes with the public utilities commission for

informational purposes only to eliminate. permanently its certified territory under sections 4933.81 to

4933.90 of the Revised Code as to that service component. The filing shall specify the date on which

such territory is so eliminated. Notwithstanding division ( B) of section 4928.01 of the Revised Code,

such a service component may include retail ancillary, metering, or billing and collection service

irrespective of whether that service component has or has not been declared competitive under section

4928.04 of the Revised Code. Upon receipt of the filing by the commission, the not-for-profit electric

supplier's certified territory shall be eliminated permanently as to the service component specified in

the filing as of the date specified in the filing. As used in this division, "competitive retail electric

service" and "retail electric service" have the same meanings as in section 4928.01 of the Revised

Code.

(G) "Certifiied territory° means a geographical area the boundaries of which have been established

pursuant to sections 4933.81. to 4933.90 of the Revised Code within which an electric supplier is

authorized and required to provide electric service.
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(H) "Other unit of local goverriment" means any governmental unit or body that may come into

existence after July 12, 1978, with powers and authority similar to those of a municipal corporation, or

that is created to replace or exercise the relevant powers of any one or more municipal corporations.

Effective Date: 10-05-1999
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4933.82 Boundaries of certified territory of electric

suppliers.

Page 1 of 2

(A) Except as otherwise provided in this section, the boundaries of the certified territory of each

electric supplier shall be considered set as a line or lines substantially equidistarrt between its existing

distribution lines and the nearest existing distribution lines of any other electric supplier in every

direction, so that there is thereby certified to each electric supplier such land area as is located nearer

to one of its existing distribution lines than to the nearest existing distribution line of any other electric
supplier.

(B) On or before one year after the effective date of this section or, when requested in writing by an

electric supplier and for good cause shown, such further time as the commission may fix by order,

each electric supplier shall file with the public utilities commission a map or maps showing all of its

existing distribution lines and the proposed boundaries of its certified territory. The cornmission shall

prepare, or cause to be prepared, within six months after such filing a map af uniform scale to show,

accurately and clearly, the boundaries of the certified territory of each electric supplier as proposed by

such electric supplier, or as established under division (A) of this section, and shall issue a map of the

certified territory of each electric supplier. Such map shall show the service areas of municipally owned

electric systems as of the date the map is drawn. The service area of each municipally owned electric

system shall include all of the incorporated area of said system and that territory within a line

substantially equidistant between its existing distribution lines and the nearest existing distribution line

of any electric supplier in every direction. Certification of territory pursuant to sections 4933.81 to

4933.90 of the Revised Code shall not in any manner prohibit or restrict the rights of municipalities

under Article XVIII or any other article of the Ohio Constitution and the existence of a municipally

owned electric system service area shall not in any respect restrict or lirnit the boundaries of the

certified territory established for electric suppliers.

(C) Each electric supplier and any municipal corporation may examine the maps of electi-ic suppliers
filed with the commission pursuant to this section. Any electric supplier whose own certified territory is
affected or any municipal corporation whose service area is affected by any such filing and that takes
exception thereto, on the basis of an alleged error, may informally request the commission to arrange
a conference of the affected parties to resolve the alleged error. The supplier making the request shall
serve a copy of the request by certified mail on the electric supplier whose map is alleged to contain
the error. The commission shall arrange a conference as promptly as practicable after receipt of the
request and shall give riotice thereof to all electric suppliers and municipal corporations affected by the
alleged error. If ai-i alleged error is not corrected to the satisfaction of any affected electric supplier or
rnunicipal corporation, such supplier or municipal corporation may formally petition the commission for
a hearing and such hearing shall be granted by the commission as promptly as practicable.

(D) Upon completion by the commission of maps showing the boundaries of the certified territory of

each electric supplier as established under division (A) of this section, each electric supplier shall have

the right to examine all such maps, and any electric supplier whose own certified territory is affected

thereby, on the basis of an alleged error, may informally request that the commission confer with it to

resolve the issue of the alleged incorrect location of boundary. The procedure shall be as specified

above for resolution of alleged errors in the maps supplied by any electric supplier, including the right

of the supplier making the informal request to ultimately formally petition the commission for a

hearing.
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(E) In reaching its decision on any dispute formally or informally brought to the attention of the

commission, under division (C) or (D) of this section, the commission shall follow the standards set

forth in division (A) of this section and division (C) of section 4933.83 of the Revised Code.

(F) All portions of the state shall be included within certified territory established pursuant to this
section.

Effective [?aie: 07-12-1978
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4933.83 Exclusive right to furnish electric servi+ce to

electric load centersm

(A) Except as otherwise provided in this section and Article XVIII of the Ohio Constitution, each electric

supplier shall have the exclusive right to furnish electric service to all electric load centers located

presently or in the future within its certified territory, and shall not furnish, make available, render, or

extend its electric service for use in electric load centers located within the certified territory of another

electric supplier; provided that nothing in sections 4933.81 to 4933.90 of the Revised Code shall

impair the power of municipal corporations to require franchises or contracts for the provision of

electric service within their boundaries, and provided that any electric supplier may extend its facilities

through the certified territory of another electric supplier to connect any of its facilities, to serve

electric load centers within its own certified territory or to interconnect with other electric suppliers. In

the event that a new electric load center should locate in an area that is composed of two or more

adjacent certified territories, the electric supplier in whose certified territory the greater portion of the

land area covered by the electric load center is located shall serve that electric load center. In the

event that a municipal corporation refuses to grant a franchise or contract for- electric service within its

boundaries to an electric supplier whose certified territory is included within the municipaiity, any other

electric supplier may serve the municipal corporation under a franchise or contract with the municipal

corporation.

(B) Electric suppliers shall furnish adequate facilities to meet the reasonable needs of the consumers

and inhabitants in the certified territories that they are authorized and required to serve pursuant to

sections 4933,81 to 4933.9 of the Revised Code. The public utilities commission may, after a hearing

had upon due notice, make such findings as may be supported by proof as to whether any electric

supplier operating in a certified territory, or providing electric service pursuant to division (C) of this

section, is rendering or proposes to render physically adequate service to an electric load center and in

the event the commission finds that such electric supplier is not rendering and does not propose to

render physically adequate service, the commission may enter an order specifying in what particulars

such electric supplier has failed to render or propose to render physically adequate service and order

that such failure be corrected within a reasonable time to be fixed in such order. If the electric supplier

so ordered to correct such failure fails to comply with such order, the commission may authorize

another electric supplier to furnish electric service to such electric load center and shall appropriately

amend the maps of the certified territory of such electric suppliers.

(C) Except as provided in division (B) of this section and Article XVIII of the Ohio Constitution, each

electric supplier has the obligation and exclusive right to furnish electric service to electric load

centers, wherever located, which it was serving on January 1, 1977, or which it had agreed to serve

under lawful contracts in effect on or resuiting from written bids submitted under bond prior to January

7., 1977, and no other electric supplier shall furnish, make available, or extend electric service to any

such electric load centers.

(D) Sections 4933.81 to 4933.90 of the Revised Code shall not prevent an electric supplier from

extending its electric service after the effective date of this section to its own property or facilities.

(E) Notwithstanding the effectuation of certified territories established by or pursuant to sections

4933.81 to 4333.90 of the Revised Code, and the exclusive right of electric suppliers to serve within

such territory, and notwithstanding ariy other provisions of such sections establishing rights of electric

suppliers to furnisli electric service, any two or more electric suppliers may jointly petition the
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commission for the reallocation of their own territories and electric load centers among them and

designating which portions of such territories and electric load centers are to be served by each of the

electric suppliers. The commission, if it finds that granting the petition will promote the purposes of

sections 4933.81_ to 4933.90 of the Revised Code aiid will provide adequate service to all territories

and electric load centers affected thereby, shall approve such a petition, appropriately niodify the

territorial boundaries of the petitioning electric suppliers, and amend the maps of the certified territory

of such electric suppliers accordingly.

Effective Date: 07-1.2-1978
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4933.84 Right of electric supplier to continue or extend
electric service within certified territory following
annexat6on or incorporation of territory.

Annexation or incorporation by a municipal corporation or other unit of local government does not

affect the right of an electric supplier to continue or extend electric service within its certified territory

except insofar as that right is affected or modified by Article XVIII or any other article of the Ohio

Constitution. Notwithstanding this section or any other provision of law, the right of a municipal

corporation to furnish service to such portion of the corporation as has been annexed to the

corporation since the time maps have been drawn in accordance with section 4933.82 of the Revised

Code shall not be abridged,

Effective Date: 07-12-1978
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4933.85 Assigning or transferring r°ighfsd

The rights and authority granted under sections 4933..81 to 4933.84 of the Revised Code may be

assigned or transferred only with the approval of the public utilities commission and approval shali be

granted if the commission finds that the assignment or transfer is not contrary to the public interest.

Upon the merger or consolidation of electric suppliers, the surviving or riew electric supplier shall,

without further action, succeed to all rights and authority previously granted under sections 4933.81 to

4933.84 of the Revised Code to the merged or consolidated electric suppliers.

Effective Date: 07-12-1978
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4933.86 Vi®latNons.

Any electric supplier that renders electric service in violation of sections 4933.81 to 4933.90 of the

Revised Code is subject to rernedies and penalties provided by sections 4905.54, 4905.56, 4905.57,

4905.59, 4905.60, and 4905.6:1 and division (B) of section 4905.99 of the Revised Code.

Effective Date: 07-01-1996
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4933.87 Right of municipal corporations to generate,

transmit, distribute, or sell electric energy.

Nothing contained in sections 4933.81 to 4933.90 of the Revised Code shall be construed to affect the

right of municipal corporations to generate, transmit, distribute, or sell electric energy. The rights and

powers of municipal corporations as they exist on or after the effective date of this section to acquire,

construct, own, lease, or operate in any manner a public utility or to supply the service or product by

rrteans of a rate ordinance adopted under section 743.26 of ttie Revised Code or under Section 4,

Article XVIII, Ohio Constitution in any portion of the state is not affected by sections 4933.81 to

4933.90 of the Revised Code. When an electric system owned by a municipal corporation is sold, the

purchaser thereof shall be considered an electric supplier and the area served by the system shall

become the certified territory of the purchaser. An electric supplier whose certified territory also

includes any portion of such service area shall have the right and obligation to continue providing

electric service within its previously established certified territory and the sale of a municipal

corporation's electric system shall not in any respect restrict or limit such right and obligation. The

purchaser shall, for the purposes of sections 4933.81 to 4933.90 of the Revised Code, be an electric

supplier.

Effective Date: 07-12-1978
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4933.88 Assessing expenses of administration.

The expenses of the public utilities commission in administering sections 4933.81 to 4933.90 of the

Revised Code shall be assessed by the commission against the affected electric suppliers on the

following basis:

(A) Expenses that relate to the preparation or review of maps to establish the certified territory of a

single electric suppliet- in any area where there is no other electric supplier shall be assessed solely to

such electric supplier.

(B) Expenses that relate to the preparatiori or review of maps to establish the certified territories of

two or more electric suppliers in any area where there are two or more electric suppliers shall be

assessed in equal shares amorig such electric suppliers.

(C) Expenses that relate to the consideration and disposition of alleged errors pursuant to section

4933.82 of the Revised Code and the consideration and disposition of proposed adjustments pursuant

to division (E) of section 4933.83. of the Revised Code shall be assessed in equal shares among the

electric suppliers affected thereby.

(D) Expenses that relate to the enforcement by the commission of compliance with sections 4933.81 to

4933.90 of the Revised Code shall be assessed in equal shares against the electric supplier or suppliers

to which ari order of enforcement is directed. Where such enforcement proceedings are initiated by an

electric supplier or suppliers and no order of enforcement is issued by the commission, such expenses

shall be assessed in equal shares against the electric supplier or suppliers initiating such proceedings.

(E) Any other expenses of the commission shall be assessed by the commission in equal shares among

the electric suppliers that are subject to sections 4933.81 to 4933.90 of the Revised Code.

(F) The commission may assess the expenses enumerated in this section on the basis of estimates

made by it, with appropriate adjustment or credit after final determination of such expenses.

Effective Date: 07-12-1978
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4933.89 Public utilities territorial administration fund.

There is hereby created in the state treasury a fund to be known as the public utilities territorial

administration fund. The funds coflected urider section 4933,88 of the Revised Code as assessments

shall be credited to the public utilities territorial administration fund,

Effective Date: 07-12-1978
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4933.90 Review of public utilities commission actio>ns,

Action of the public utilities conimission pursuant to sections 4933:81 to 4933.90 of the Revised Code
is subject to review in accordance with Chapter 4-903. of the Revised Code but during any appeal
therefrom, the continuance of existing electric service is lawful.

Effective Date: 07-12-1978
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4935.03 Rules for energy emergencies.

Page 1 of 2

(A) The public utilities commission shall adopt, and may amend or rescind, rules in accordance with

section 111.15 of the Revised Code, with the approval of the governor, defining various foreseen types

and levels of energy emergency conditions for critical shortages or interruptions in the supply of

electric power, natural gas, coal, or individual petroleum fuels and specifying appropriate measures to

be taken at each level or for each type of energy emergency as necessary to protect the public healtti

or safety or prevent unnecessary or avoidable damage to property. The rules may prescribe different

measures for each different type or level of declared energy emergency, and for any type or level shall

empower the governor to:

(1) Restrict the energy consumption of state and local government offices and industrial and

commercial establishments;

(2) Restrict or curtail pubiic or private transportation or require or encourage the use of car pools or

mass transit systems;

(3) Order, during a declared energy emergency, any electric light, natural gas or gas, or pipeline

company; any supplier subject to certification under section 4928.08 or 4929.20 of the Revised Code;

electric power or gas utility that is owned by a municipal corporation or not for profit; coal producer or

supplier; electric power producer or marketer; or petroleum fuel producer, refiner, wholesale

distributor, or retail dealer to sell electricity, gas, coal, or petroleum fuel in order to alleviate tiardship,

or if possible to acquire or produce emergency supplies to meet emergency needs;

(4) Order, during a declared energy emergency, other energy conservation or emergency energy

production or distribution measures to be taken in order to alleviate hardship;

(5) Mobilize emergency management, national guard, law enforcement, or emergency medical

services. The rules shall be designed to protect the public health and safety and prevent unnecessary

or avoidable damage to property. They shall encourage the equitable distribution of available electric

power and fuel supplies among all geographic regions in the state.

(B) The governor may, after consultation with the chairpersori of the commission, declare an energy

emergency by filing with the secretary of state a written declaration of an energy emergency at any

time the governor finds that the health, safety, or welfare of the residents of this state or of one or

more counties of this state is so imminently and substantially threatened by an energy shortage that

immediate action of state government is necessary to prevent loss of life, protect the public health or

safety, and prevent unnecessary or avoidable damage to property. The declaration shall state the

counties, utility service areas, or fuel market areas affected, or its statewide effect, and what fuels or

forms of energy are in critically short supply. An energy emergency goes into immediate effect upon

filing and continues in effect for the period prescribed in the declaration, but not more than thirty days.

At the end of any thirty-day or shorter energy emergency, ttie governor rnay issue another declaration

extending the emergency. The general assembly may by concurrent resolution terminate any

declaration of an energy emergency. The emergency is terminated at the time of filing of the

concurrent resolution with the secretary of state. When an energy emergency is declared, the

commission shall implement the measures which it determines are appropriate for the type and level of

emergeracy in effect.
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(C) Energy emergency orders issued by the governor pursuant to this section shafl take effect

immediately upon issuance, and the person to whom the order is directed shall initiate compliance

measures immediately upon receiving the order. During an energy emergency the attorney general or
the prosecuting attorney of the county where violation of a rule adopted or order issued under this

section occurs may bring an action for immediate injunction or other appropriate relief to secure

prompt compliance. The court may issue an ex parte temporary order without notice which shall

enforce the prohibitions, restrictions, or actions that are necessary to secure compliance with the rule

or order. Compliance with rules or orders issued under this section is a matter of statewide concern.

(D) During a declared energy ernergency the governor may use the services, equipment, supplies, and

facilities of existing departments, offices, and agencies of the state and of the political subdivisions

thereof to the maximum extent practicable and necessary to meet the energy emergency, and the

officers and personnel of all such departments, offices, and agencies shall cooperate with and extend

such services and facilities to the governor upon request.

(E) During an energy emergency declared under this section, no person shall violate any rule adopted

or order issued under this section. Whoever violates this division is guilty of a minor misdemearior on a

first offense, and a misdemeanor of the first degree upon subsequent offenses or if the violation was

purposely committed.

Effective Date: 06-26-2001
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4953.40 Rules and regulations governing the

construction and maintenance of telephone andl telegraph

ruar i res.

The public utilities commission shall determine standards of maintenance and operation and the

nature, location, and character of the construction to be used where telegraph, telephone, electric

light, power, or other electric wires of any kind cross or more or less parallel the line of a railroad,

.interurban railroad, or other pubfic utility, and to this end shall formulate and issue rules, regulations,

and complete detailed specifications covering each class of construction, maintenance, and operation

of such electric wire crossing or parallel, under the various conditions existing. The cornmission, upon

complaint of any person, railroad, interurban railroad, or public utility claiming to be injuraously

affected or subjected to hazard, shall, after hearing, make such order and prescribe such conditions for

the construction, maintenance, and operation of the lines, plarits, or systems, as seems just and

reasonable to it.

Effective Date: 10-01-1953
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4963.41 Duty of the public utilities cornmiissreana

The public utilities commission shall enforce section 4963.40 of the Revised Code, and for that purpose
shall have power to cause the removal of such telegraph, telephone, electric light, power, or other

electric wires of any kind crossing or paralleling such other line and not in accordance with the rules,

regulations, and specifications issued by it,

Effective Date: 10-01-1953
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