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INTRC}IDUCTION

At issue in this proceeding is the Public Utilities Commission of Ohio's ("Colnlnission'^')

unlawful and unreasonable invention and application of a cost-based raternak.ing methodology

that significantly increased the compensation that Ohio 1'ower Company ("AE:P-Ohio"), receives

for satisfying a wholesale capacity obligation imposed upon all load serving entities ("LSE"),

which includes AEP-Ohio, that operate within PJM Intcrconnectioii, L.L.C. ("PJ1V1").2 The

Commission's unlawful and unreasonable invented and applied cost-based raternaking

methodology displaced the market-based compensation thatAEP-Ohio had been receiving and

which had bas been found to be "ju.st and reasonable"' by the Commission as well as the Federal

Energy Regulatory Commission ("FE1ZC").

As discussed herein, the Comznission patently and unaznbiguously lacks the authority to

i_nvent and apply a cost-based ratemaking methodology to authorize a signihcazit abov:e-inarket

increase in the compensation AEP-Ohio receives for satisfying the wholesale capacity obligation

imposed on A.EP-Ohio by PJM. AEP-Ohio has also argued throughout the litigation below and

before FERC that the Commission lacks this jurisdiction to address AEP-Ohio's capacity-related

compensation.3 Nonetheless, the Commission ignored its jurisdictional limitations and has

`As used herein, AEP-Ohio refers to Ohio Power Company ("OP") and Columbus Southerrn
Power Company ("C'SP'') on. a merged basis. The rtlerger of OP and CSP was initially
authorized. in 2011 and was reauthorized in March 2012.

2 PJM is a regional transmission orgaziizatiozi ("RTO") that coordinates the movement of
wholesale electricity in all or parts of Delaware, Illinois, Indiana, Kentucky, Maryland,
Michigan, New Jersey, North Carolina, Ohio, Pennsylvania, Tennessee, Virginia, West Virginia
and the District of Columbia. Inforinat.ion on PJM is available via the Internet at
http://www.pjm.comlh:ome.aspx (last visited July 11, 2013).

3 Anierican Electric Power Sef-vice Corporation, FERC Docket No. ER13-1.164-000, American
Electric Power Service Corporation, on behalf of its utility affiliate Ohio Power Company,
Proposed Appendix to the Reliability Assurance Agreenczent at 15 (Mar. 25, 2013), available at:
http://Cvv,^w.pjn.3..com/ lmedia/documents/ferc/2013-filings/20130325" er13-1164-000:as1x
("[FERC] has the exclusive authority to establish wholesale FRR capacity charges.").
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authorized a significant un.lawful and unreasonable rate increase for AEI'-Ohio that deprives

custozners of the opportunity that would otherwise exist to reduce their electric bills through the

customer choice rights guaranteed by Ohio law

As discussed below, the Court should reverse the Cormnission's decisions in the case

below (the "Capacity CaseDecisions")4 and should direct the Commission to restore the lavvftil

nxarket-based pricing that was in place prior to the Commission's unlawful and unreasonable

actions. Additionally, the Court should direct the Commission to credit the above-market

charges AEI'-Ohio collected in excess of the market prices against regulatory asset balances

otherwise eligible for amortization through retail rates.

STATEIYIEN'T OF THE FACTS

A. Ohio's Restructuring Legislation anrl,?V,love Towards Retail C.'Qmpetition

In 1999, the General Assembly enacted Amended Substitute Senate Bill 3 ("SB 3"),

wllich restructured Ohio's regulation of the electric industry. SB 3 unbundled generation,

transmission, and distribution into three separate service components.5 SB 3 declared generation

service a competitive retail electric service and opened up the generation filnction to retail

4 The Indtzstrial Energy Users-Ohio ("iEIJ-Ohio") seek a reversal of the March 7, 2012 Entry,
May 30, 2012 Entry, July 2, 2012 Opiniozl and Order, October 17, 2012 Entry on Rehearirig;
December 12, 2012 Entry on Rehearing, and January 30, 2013 Entry on Reheariz-ig issued in the
proceeding below. Collectively, these decisions are referred t.o herein as the "Capacity Case
I)ecisions."

In the Matter of the Corrcrnission Review of the Capacity Charges of Ohio Power- Conapany and
Colutnbus ,S`outl2ern Power Comp'any; Case No. 10-2929-E.L-UI^,TC (horeinafter, "C;`apacity
Case''), IEU-Ohio Ex. 102A at 16 (Supp, at 186).
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competition.6 SB 3 also required the incumbent verCically-integrated electric utilities to separate

competitive lines of business frorn non-com_petitive lines of business.7

Following the passage of the restructuring legislation, cornpetitive retail electric service

("CRES") providers compete with one another to serve customers that elect to exercise their

customer choice rights. Customers that do not exercise their rights to obtain the supply of

competitive retail electric service (i, e., generation service) from a CRES provider are supplied

such service through an electric distribution utility's ("EDU") standard service offer ("SSO").

The gerteration supply function of an EDIJ such as AE.P-Ohio is confined by operation of law to

meeting the needs of customers that are not receiving generation supply from a CRES provider.

-8. Tlae Rale of .l'J41 and its C_'apacity Re:sour•ce Obligation

Under FERC's supervision, R'I'Os, such as PJ.M are managing the operation of regional

elec.tri.city markets to secure economies of scale and scope with independent market-monitoring

oversight to determine if, and when, RTO or EER:C intervention is needed to address

anticompetitive behavior or circumstances in which competition is not adequate to produce ` j ust

and reasonable" rates.8 The RTOs also function to assure the stability and reliability of the

electric grid.9 Ohio specifically requires that that owners of transmission facilities transfer

control of such facilities to an RTO.zO The RTO in: which the Ohio EDUs participate is P3M,

which includes members from 1.3 states and the :District of CoIuzrabia.

6 R.C. 4928.03 (Appx. at 504). SB 3 also provided the Commission with the authority to declare
additionaI services as competitive services and allow for con-ipetition for such service. R.C.
4928.04 (Appx. at 505).

7 R.C. 4928.17 (Appx. at 521-522). This requirement became effective on January 1, 2001, the
start date of competitive retail electric service.

g IEU-0hio Ex. 102A at 5 (Supp. at 175).

911ct at 6 (Supp. at 176).

3.0 R.C. 4928.12(A) (Appx. at 509).
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PJM's market structure is govem:ed by comprehensive FERC-approved documezits

including PJM's Reliability Assurance Agreement ("IZAA") and provisions of the Opeti Access

Transmission Tariff ("OATT"). The RAA, by its terms, has a pro-competitive and region-wide

focus. iJ Within. PJM, the current FERC-approved and supervised market structure includes

separate generation products or services for capacity and energy as well. as various ancillary

services.1?

Under the RAA, PJM's capacity market is intended to ensuxe the avaiIabilitty of necessary

resources that can be called upon to maintain the necessary supply and demand balance for the

entire footprizit of PJ'VI, not just the distribution service area of AER-Ohio.1' The resources that

are committed to PJM for this reliability objective are defined as Capacity Resources under the

RAA and include generation facilities, transmission to bring energy from nearby resources,

demand reduction, and energy efficiency.14 1-ach LSE within PJM is responsible for contributing

owned or controlled Capacity Resources to the common pool of resources that are available to

PJM to satisfy PJM's reliabiLity mission.is

Under the RAA, there are two means by which an LSE can satisfy.its Capacity Resource

obligation to PJM. The first and default means is through the market-based Reliability Pricing

Model ("RPM").16 The goal of RPM is to align. capacity pricing with system, region-wide

reliability requirements and to provide tran.sparent informiation to all market pai-ticipants far

11 FirstEnergy Solutions Corp. ("FES") Ex. 110A at 21 (Supp. at 22).

12 IEU-Ohio Ex. 102A at 5 (Supp. at 175).

FI;S Ex. I IUA at 21, 106 (Supp. at 22, 107); IEU-Qhio Ex. 102A at 5-6 (Supp. at 175-176).

14 FES Ex. 110A at 6(Stipp. at 7); Tr. Vol. Xl at 2531 (Supp. at 767); see also PJM Manual 18,
PJM Capacily Market at 84, available at:
http://www.pjm.com/-/media/docuznents/manualsr`rn 18. ashx.

1' IEU-Ohio Ex. 102E1. at 5-8 (Supp. at 175-178).

" IEU-Ohio Ex. 102A at 6-9 (Supp. at 176-179),
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enough in advance of transactions to allow time for potential buyers and sellers to respond to the

informatio.ri." RPM relies upon an auction to procure a sufficient level. of Capacity Resource

conaniitments from the auction. participants and establishes the ` just and reasonable"

compensation for providers of Capacity Resources that clear or are accepted through the PJM

auction process.ls Auctions are held each May three years in advance of the PJM delivery year,

which runs from June 1 through the following May 31. 19 Subsequently, PJM conducts up to

three incremental auctions, if necessary, to procure additional Capacity Resources for the PJM

delivery year.`°

As an alteinative to participatizig in the RPM auctions, LSEs may elect to satisfy their

Capacity Resource obligation to the PJM pool through a. method ki-iowxr as the Fixed Resource

Requirement ("FRR") Alternative.2I An LSE electing the FRR Altemative is an FRR Entity.

An FRR Entity coznmits in-kind Capacity Resources to PJM based upon its projected loads,

rather than obtaizizng and payizlg for Capacity Resources through PJM's RPM auction process.'z

A CRES provider expected to serve load within an FRR Entity's Service Axea is also provided

the opportunity to provide in.-kind Capacity IZesources.23 If a CRES provider does not elect to

provide in-kind Capacity Resources to PJM, the responsibility to provide in-kind Capacity

Resources defaults to the FRIZ Entity.

17 Id at b(Supp. at 176).

" Id at 6-9 (Supp. at 176-179).

19 Id. at 7 (Supp. at 177).

211 Id. (Supp. at 177).

21 FES Ex. 1 l0A at 13 (Supp. at 14); IEC.I-Ohio 1:x.102A at 9(Su:pp. at 179)_ Definitions of
"Capacity Resources," "FRR Alternative," "FRR Entity," and "FRR Capacity Plan" are available
in the Defmitions Section of the RAA. FES Ex. 110A at 5-20 (Supp. at 6-21).

22 FES Ex. 1 IM. at 109-110, l 13-114 (Supp. at 110-111, 114-1.15).

23 Id. at 10 (Supp. at 11) (defining FRR Service Area).

{C39971:9 } 5



The RAA, Rl'iiYII, arzcl the FR1Z. Alternative are byproducts of a FERC-approved settlen3ezlt

negotiated by many parties in a case in which PJ1VI proposed changes to its market rule,s."4 That

settlenlent, which An-terican Electric Power Service Corporation ("AEPSC") signed on behalf of

all the affiliated American Electric Power Co., Inc. operating companies in P:TIVI including AEP-

Ohio, was accepted by FERC on December 22, 2006.25

I. RPM-BasedPricing

As mentioned above, Rl'N1: auctions are held to allow LSEs to secure sufficient Capacity

Resources to satisfy their regional reliability-related capacity obligation to p_TM and to do so

through a nzarket-based approach.26 Capacity Resources that clear in the RPM: auctions receive

compensation at the auction clearing price. FI^,R.C has approved PJM's approach under the "just

and reasonable" st-aiidard in the Federal Power. Act ("FPA").27 As wilJ. be discussed below, the

Capacity Resource compensation established by RPM-Based Pricing i:s significantly less than the

conxpensation,which the Comnaission unicliicly, uilreasonably; and unlawfully authorized AEP-

Ohio to collect for generation capacity service.

Dtai-ing the periods relevant to this proceeding, the RPM auction price specific to the

AEP-Ohio zone was $145.79/n.zegawatt-day (`'MW-day") for the 2011/2012 PJM delivery year,

$20.01,/MW-day for the 2012/2013 PJ-N1 deliver.v year, $33.71/MW-day for the 2013/2014 PJM

14 IEIJ-C)hio Ex. 102A at 10 (Supp. at 180).

25 PJM Interconnection, L.L.C., 117 FERC ¶ 61,331 (2006).

26I-EU-©hio Ex. 102A at 7-9 (Supp. at 177-179).

77 P.IN7Intc:rconn.ection; L. L. C. , 121 FERC ^ 61173 at ^( 1, 20-30 (Nov. 15, 2007) ("We again
affirm our finding that the RPM program produces just and reasonable rates for capacity in
PJM."), available at: http://elibr.ary.ferc.gov/i.drrzws/conu-non/Openliiat.asp?fileID=] 1506194.
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delivery year; and $153_89!MW-day for the 2014/2015 PJM delivery year_28 As used herein,

:EZPM-Based Prici_ng refers to the prices established by the RPM auction process.

2. F.RR Alterizative

In states that do .not have retail choice, FRR Entities do not receive any payments from

PJM's markets for in-kind Capacity Resources they make available to PJ.M. However, in the

case of aii FRR Entity in states that liave retail choice, if a retail customer elects to receive its

electric generation service from a CRES provider (referred to as an Alternative LSE under the

RAA), and that CRES provider did not also elect to provide in-kind Capacity Resources, PJM's

rules require CRES providers to compensate the FRR Entity for a quantity of Capacity Resources

commensurate with the amount of load served by the CRI;S provider.29

The level of compensation an FRR Entity receives for supplying Capacity Resources

based upon load that switches to a CRES provider is goveined by Schedule 8. l, Section D.8, of

the RAA..RPM-Based Pricing is the default method of compensation. for an FRR Entity;

28 Opizzion and Order at 10 (July 2, 2012) (Appx. at 54) (hereinafter "Capacity Order").

2j SSee FFS Ex. 101 at 9(Supp. at 10); FES Ex. 1 l0A at 111. (Supp. at 12). The Alternative LSE
must make the election to participate in the RPM process and carve out a portion of the FRR
Entity's capacity obligation three years in advance of the PJM delivery year. FES Ex. 110A at
108, 111 (Supp. at 109, 112).

3Q fd. at 111 (Supp. at 1.12). Schedule 8.1, Section D.8, of the RAA, provides:

In a state regulatory jurisdiction that has implemented retail choice, the FRR
Entity must include in its FRR. Capacity Plan all load, including expected load
growth, in the FRR Service Area; notwithstanding the loss of aiiy such load to or
arnong altemative retail LSEs. In the case of load refl.ected in the FRR Capacity
Plan that switches to an alternative retail LS:I,; where the state regu.latory
jurisdiction requires switehiiig customers or the LSE to compensate the FRR
Entity for its FRR capacity obligations, such state corilpensation znechan:ism will,
prevail. In the absence of a state compensation mechanisn:i, the applicable
alternative retail LSE shall compensate the FRR Entity at the capacity price in the
unconstrained portion.s of the PJM Region, as deteixnined in accordance with
Attacliment DD to the PJM Tariff, provided that the 1:•~RR Entity may, at any time,
make a filing with FERC under Sectioils 205 of the Federal Power Act proposing
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however, other conipensation methods may be established prospectively if certain conditions are

satisfied. In states that permit retail customers to obtain gezieration supply from. a competitive

service provider, such as Ohio, a state's "state compensation m:echanis.m" will prevail if oize has

been lawfully approved.31 In the absence of a. lawful state compensation mechanism, the RAA

allows an PRR Entity to seek FERC approval. to change the methodology of compensation from

the default RPM-Based Pricizlg method to another basis that is ` just and reasonable."32 The

FERC process is initiated by filing an application pursuarnt to Section 205 of the FPA." An FRR

Entity also may seek to exercise its rights under Section 206 of the FPA to seek revisions to the

RA,A or OATT."

c The Commission Proceedings Regurdiizg C'ompensation for Capacity Resources

Th:e compensation AEP-Ohio received from CRES providers serving retail customers

located in AEP-Oh.io's service area was based on the RPM-Based Pricing method from 2007,

when the RAA became effective, until7anuary 2012.3' Additionally, the RPM-Based Pricing

method was used by AEP-Ohio to support the year-over-year escalating SSO rates that became

to change the basis for compensatiorz to a method based on the FRR Entity's cost
or such other basis shown to be just and reasonable, and a retail LSE znay at any
time exercise its riglits under Section 206 of the FPA.

".fd. (Supp. at 112).

32 .Id. (Supp. at 112).

33 Id (Supp. at 112).

34 .Id. (Supp. at 112).

" Tr. Vol. 11 at 401 (Supp. at 747); Opinion and Order at 51-55 (Dec. 14, 2011) (approving an
increase from RPM-Based Pzicing to the two-tiered capacity charge structure effective January 1,
2012) (Appx. at 245-249).
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effective i.n 2009 as a result of the Comrnission's approval of A.EP-Ohio's first electric security

plait ("ESP") in the ES.1' I Case.36

Since Noveniber2010, AEP-Ohio has attempted to uniquely delete dae default and

previously-approved RPM-13ased Pricing method and insert a so-called cost-based ratemaking

methodology to sizbstantially increase the compensation available to AEP-Ohio from C1ZES

providers making retail sales in AEP-Ohio's territory. AEP-Ohio's pursuit of compensation

much higher than the compensation available from RPM-Based Pricing began with an

application at FERC ("Section 205 Application") in November 2010.3.7 T.hrough this filing,

AEPSC sought to invoke i:ts status as an FRR Entity to displace the RPM-Based Pricing znethod:

through the introduction of a cost-based ratemaking metlaodology and, thereby, secure a

sigziificant increase in the compensation payable by CRES pioviders.38 The cost-based formula

that A.EPSC proposed for AEP-Ohio was based upon a formula that used AEP-Ohio's gezterating

assets as an input to the fonnula to produce the requesteci compensation of $355/MW-day, an

amount significantly in excess of the ` jList and reasonable" compensation established by the

RF'M process described herein.

Recognizing the danger that the Section 205 Application presented to retail customer

choice, the Commission, on December 8, 2010, opened an investigation in the Capacity Case.

36 Entry at 1-2 (Dec. 8, 2010) (Appx. at 182-183). As used hereizi., "FS.Y I Case" refers to In the
Matter of the Application of'Colztinzbus Soufhern Power Cojnpany for Approval «f un Electric
Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or TYan.sfer of
Certain Generating Assets, Case Nos. 08-917-EL-SSO, et al. In. another proceeding;. AE.P-Ohio
advocated for use of the RPM-Based Prices to drive state-wide SSO auctions. IEU-Ohio Ex.
102A at 10-11 (Supp. at 180-181).

37 <4n?erican Electric .Power Service Coiporation, FERC Docket ER11-2183-000; Section. 205
Application (Nov. 24, 2010), available at:
http://elibrary.i'ere. gov/idmws/comznon/OpenNat.asp?fileID=12494899.
38 See Entry at 1(Dec. 8, 2010) (Appx. at 182).
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After noting ttiat it had approved AEP-Ohio's SSO rates in the ES`P I Case based on the

continuation of capacity pricing driven by the market-based RPM-Based Pricing xnethod; the

Commission explicitly -`adopt[ed] as the state compensation nlechaniszn for [AEP-Ohio] the

current capacity charges established by the tluce-year capacity auction conducted by PJM, Inc.

during the pendency of this review."39 I:n other words, the Cornnlission acted quickly to make it

clear that the RPM-Based Pricing method, the defa«lt pricing method under the RAA, controlled

for puzposes of detei7nining the compensation that Al?:P-Ohio could secure for the provis:ion of

wholesale generation capacity service to CRES providers.

In comments at FERC, the Commission further explained its position: "[a]lthough the

state compensation mechanism has implicitly been in place since the inception of AEP-Ohio's

current Standard Service Offer, the Ohio Commission expressly adopted as its state

compensation mechanism the AEP Ohio Companies' charges established by the reliability

pricing model's three-year capacity auction conducted by PJiVi_74Q Further, the Cornxn.ission

requested that AEPSC's application be dismissed because there was no need for FE_RC to

advance the proceeding at FERC since the state compensation mechanism prevailed under the

applicable provision of the RAA .41 On January 20, 2011, FERC dismissed AEPSC's Section

205 Application. Subsequently, AEPSC requested rehearing of FERC's decision to dismiss the

Section 205 Application, advancing the claim that the Commission lacked jurisdiction to regulate

the capacity-related compensation AEP-Ohio receives for satisfying PJM's Capacity Resource

39 Id. at 2(./Appx'. at 183).

40,4rnerican ElectYZc Potiver,S'ervice Corporation, FERC Docl:.etNlo. ER11-21$3-000, Comments
Submitted on Behalf of the Public Utilities Commission of Ohio at 3 (Dec. 10, 2010), available
at: http://elibrary.ferc.gov/idrn.wsfPile list.asp?docuznent id=13872567.

" Id. at 4.
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C)bligation.42 FERC zgranted rehearizig for further conside.ration on March 24, 2011, but has not

issued a final ruling orn the request 1or rehearing.

AEP-Ohio also sought rehearing of the Commission's December 8, 2010 Entry and

argued that "the Commission's Entry establishing an interim wholesale capacity rate [was]

unreasonable and unlawful because the Cornmission is a creature of statute and lacks

jur°isdiction under both Federal and Ohio larv to issue an order crffectitEg wholesale rates

ren ulated by the Federal Energy Regulatoiy Comuzission."43 AI;PSC, on behalf of AEP Oliio,

also continued to seek FERC approval of its desired above-market coznpensation through a

complai.nt under Section 206 of the FPA.44 In the Section 206 Complaint, AEPSC sought to

aznend Section 8.1 of the RAA to displace and subordinate the role of any state compensation

mechaiiism and RPM-Based Pricing.45 It alleged, among other tliings, that the state

conlpensation mechanisna contained in Section 8.1 of the RAA was not just and reasonable

because it would allow the Commission to establish a wholesale rate for capacity and circumvent

AEPSC's ability to secure the specific type of cost-based cornpensatzon for capacity that AEI'SC

favored.46 FERC has not addressed AEPSC's Section 206 Complaint.

42 Section 205 Application, Request for Rehearin4 of AEPSC at 13-14 (Feb. 22, 2011), available
at: http://elibrary.ferc.gov/idmws/common/QpeziNat.asp?filelD==125693 l4.

43 Ohio Power Coznpany's and Columbus Southern PoNver Cotnpany's Application for Rehearing
at 3, 18-21 (Supp. at 345, 360-363) (emphasis added).

44 A.mericcan Electric Power Set-vice Corporatzon v. 1?TMInterconnection, L_L.C, FERC Docket
No. ELI 1-32-000, Complaint (Apr. 4, 2011) ("Section. 206 Coniplaint"), available at:
http://elibrary.ferc.gov/idmws/F'i1e list.asp?document Id=13906613.

a' Section 16.4 of the RA:.A, states that only the PJM Board may amend the RAA. FES Ex. 11 OA
at 77. (Supp. at 72). Thus, the RAA bars AF:PSC's effort to amend the RAA through its Section
206 Complaint.

46 Section 206 Complaint at 2-4 available at:
htCp://elibrary.ferc.govlidinws/File list;asp?document id=13906613.
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AEP-Ohio eventually tried to resolve its desire for a significant above-market increase in

its capacity-related compensation through a strongly contested Stipulation and Recommendation

("E;SP Stipulation") submitted to the Commission on September 7, 2011 that, in addition to

addressing AEP-Ohio's :ESP case, addressed AEP-Ohio's capacity-related compensation.

Despite AEP-Ohio's position that the Commission lacked jurisdiction to regulate its capacity-

related compensation, the ESP Stipulation provided for a two-tiered coznpensation structure

applicable to CRES providers serving retail customers located in AEP-Ohio's distribution

service area.47 The Commission approved the ESP Stipulation on December 14, 2011.48

The first tier pricing was tied to RPM-Based Pricing and was limited to the first 21

percezit of AEP-Ohio's total load served by CRES provider.s ^g Aziy load in excess of 21 percent

served by CRES providers (the second tier) triggered conipensation at an arbitrary aznount of

$255/MW-day.51 `I'he purpose of the second tier pricing was to limit customer shopping;51 a

puzpose that offends both the letter and spirit of Ohio law.52 The two-tiered pricing scheme

began on January 1, 2012. In response to applicati_ons for rehearing, however, the Comniissxon

granted rehearing aild eventually rejected the ESP Stipulation on February 23, 2012, finding that

it was not consistent with the public interest.53 Upon rejecting the ESP Stipulation and in

accordance with the requirements of R.C. 4928.143(C)(2)(b), the Commission ordered AEl'-

47 Opinion and Order at 25 (Dec. 14, 2011) (Appx_ at 219).
41 Id. at 67 (Appx. at 261).

41 7d. at 25, 51-55 (Appx, at 219, 245-249).

5Grd:

sT FES Ex. 102 at Exhibit TCB-4 (Supp, at 804) (at a presentation to financial investors, aii AEP-
Ohio executive indicated that "the thought and the theozy is that the shopping will be constrained
to" customers receiving RPM-Based Pricing under the first tier).

52 See K.C. 4828.02 (Appx. at 502).

53 Entry on Rehearing at 12 (Feb. 23, 2012) (Appx. at 1.80).

{C39971::9 } 12



Ohio to restore the prices, tern7s and conditions of the 1?,SP approved in the ESP I Case.54 The

Coinmission accompanied the rejection of the ESP Stipulation with a directive that AEP-Ohio

redtice its charges to CRES providers to the RPM-Based Price and further directed that the

Capacity Case be set for hearing.55

Despite R.C. 4928.143(C)(2)(b)'s mandate that the prior SSO's "provisions, terms, and

conditions" continue and the Commission's order to restore the prior SSO's "provisions, terms,

and conditions," AEP-Ohio refused, and continued to bill and collect for capacity under the ESP

Stipulation's much higher iwo-tiered pricing scheme_ On February 27, 2012, AEP-Ohio sought

permission from the Commission to maintain the two-tiered. pricing scheme.56 Over the protests

of IEU-Ohio and other parties pointing out that the Commission: (1) lacked jurisdiction to

authorize a non-RPM-Based Price; (2) was required under. R.C. 4928.143(C)(2)(b) to restore

RPM-Based Prieing; and (3) could not act on AEP-Ohio's claims without a hearing or evidence,

the Cornanission granted AEP-Ohio's motion to n:iaintain the rejected ESP Stipulation's two-

tiered capacity pricing. 1 he Coznm.ission held that the two-tiered pricing scherne would reinain

in place tlirough May 31, 2012, and directed that thereafter ,4.1;P-Ohio's compensation would be

based on RPM-Based Pricing.57 The practical effect of the Comnzission's ruling allowed AEP-

Ohio to obtain significantly above-market compensation for wholesale generation capacity

service at a level of compensation that was much higher than the level that the Commission was

obligated to restore upon rejection of the ESP Stipulation.

s`' Id. at 12 (Appx. at 180).

s5Id. at 12 (Appx. at 180).

ss Motion for R:elief and R.eauest for Expedited Ruling (Feb. 27, 2012) (Supp. at 485).

57Entry at 17 (Mar. 7, 20 1.2) (Appx. at 3 l).
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As May 31, 2012 approached, AEP-Ohio fzled a second motion seeking to extend and

increase the rates of the two-tiered pricing scheme until the Commission resolved the pending

Capacity Care.5s Again over IEU--Ohio's and other parties' objections and over Commissioner

Porter's disseixt, the C;ommission granted AEP-Ohio's request.59 As a result of the

Commission's May 30, 2012 F,ntry; AEP-Ohio was authorized to continue charging the higher

tier two price ($255/MW-day) and was authorized to increase the first tier price from the R.:(?IVI-

Based Price (which on June 1, 2012 became 520.01!MW-day) to an arbitrary amount of

$146/MW-day.60 In each instance in which the Com.znission authorized the two-tiered pricing

scheme, the Conurizssiori also ignored requests by IEU-Ohio to order that the above-market and

illegal charges be collected subject to reconciliation.

Prior to the commencement of the evideiitiary hearing, IEU-Ohio filed a motion to

dismiss AEP-Ohio's proposal asserting that the Commission lacked jurisdicti.on to approve AEP-

Ohio's forn-iulaic methodology that produced a "cost" of wholesale capacity of roughly

$355/'MW-day.61 And throughou.t the litigation below, AEP-Ohio continued to assert that the

Commissiora lacked jurisdiction to address its capacity-related compensation, but nonetheless

sought and obtained authorization from the Conunission for a substantial rate increase.

The record established during the evidentiary hearing in the Ca.pacity Case demonstrates

that AEP-Ohio is not an FRR Entity; rather, AEPSC, actixig on behalf of a group of aff liated

AEP operating companies in PJM's territory including AEP-Ohio, made a single FREZ. election in

ss Motion for Extensioii (Apr. 30, 2012) (Supp. at 511).

59 Entry at 7-8 (May 30, 2012) (Appx. at 39-40). Commissioner Porter's dissenting opinion
noted that AEP-Ohio's requested relief following the rejection of the ESP Stipulation was to
maintain the status quo, Fvhich .made RPM-Based Pricing available to the first 21 percent of
customers shopping. .I.a'. at 1-2 (Appx. at 41-42).

60 Id. (Appx. at 39-40).
61

Motion to Dismiss of IEU-()hio at 1, 6-11 (Apr. 11, 2012) (Supp. at 526, 531-536).
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2007 for the combined group of affiliated conlpanies.b2 The IiRR election for all of the affiliated

AEP operating coznpanies in PJM will remain in place through May 31, 2015, at which time

AEP-Ohio will participate in the RPM auction process.63 7:'he record also demonstrates that

AEP-Ohio's. and the Commission's asstiniption that AEP--Ohio's owned or controlled generating

assets were the source of capacity that was made available to CRES providers is complete

fiction.s4 The record demonstrates that Capacity Resources are conlnniitted to P3?vI to satisfy

region-wide reliability and are not "dedicated" to specific customer loads.65 The record further

demonstrates that whatever Capacity Resources were committed to PJM to meet the overall

capacity obligation of the entire FRR Entity, those C:apacity Resources would have iZ acluded

Capacity Resources other than AEP-Ohio's owned or controlled generating facilities.1b AEP-

Ohio did not, however, introduce evidence regarding what Capacity Resources had been

committed to PTM.

Following the hearing, the Conunission issued its opiuion and order in the proceeding

(the "Capacity Order"), denied IEU-Ohio's motion. to dismiss, and found that it had jurisdiction

to use a cost-based ratemaking methodology to set AEP-Ohio's capacity-related compensation.67

The Commission pointed to its general supervisory authority in. R.C. 4905.04, 4905.05, and

" Tr. Vol. li at 436-437 (Supp. at 750-751); Tr. Vol. XI at 2533-2534 (Supp. at 769-770).

63 &e Capacity Order at 14 (Appx. at 58). AEP-Ohio will begin parlicipating in the RPM
process begimiing 3uzie 1, 2015. Id.

64 IEU-Ohio's Applicatior.i. for Rehearing of the July 2, 2012 Opinion and Order and
Memorandum in Support at. 29 (Aug. 1, 2012) (Appx_ at 324); T.E. Vol. VI at 1346-1349 (Supp.
at 759-762); Tr. Vol. IX at 2530-2534 (Supp. at 766-770).

65 Tr. Vol. VI at 1346-1349 (Supp. at 759-762).

16 Tr. Vol. IX at 2530-2534 (Supp, at 766-770) (the affiliated AEP companies pooled their
resources to meet the FRR. Entity's capacity obligatiozi and did not rely solely on AEP-Ohio's
generating units).

67 Capacity Order at 9(A.ppx. at 53).
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4905.06 as its authority to regulate generation capacity service.68 Then, on rehearing, the

Comz-nission held that R.C. 4905.26 also provided the Commission jurisdiction.69

The Commission then found that "pursuant to [its] regulatory authority under Chapter

4905, Revised Code, as well as Chapter 4909, Revised Code, [] it is necessary and appropriate to

establish a cost-based state compensation mechanism," and that this exercise of authority was

"consistent with the goverziing section of the RAA," Section D.8 of Schedule 8.1.7^' In resorting

to the cost-based raternakiiig principles in R.C. Chapter 4909, however, the Commission ignored

the detailed procedural and substantive requirements that are specifically set out in R.C. Chapter

4909. Thus, the Comniission invented its own ratemaking methodology, found nowhere in Ohio

law, and substituted the results of this invented and applied ratemaking methodology for the

results of the previously-approved and default RPM-Based Pricing method, all to authorize AEP-

Ohio to significantly increase its conzpensation for wholesale generation capacity service. And,

along the way there was no finding that the previously-approved and default RPM-Based Pricing

method was unlawful or unreasonable. Instead, the Commission explained the virtues of the

RPM-Based. Pricin.g method on the way to depriving customers of the lower electric bills

produced by the RPM-Based Pricing method.7x

Using its invented cost-based ratemaking methodology, the Commission found AEP-

Ohio's "cost" of capacity was $188.88/MW-day.72 Although the record demonstrated that the

assumptions embedded in AEP-Ohio's $355/MW-day formula rate were complete fiction, the

68 Id. at 12 (Appx. at 56).

69 Entry on Rehearing at 9-10 (Oct. 17, 201.2) (Appx. at 98-99).

70 Id. at 1.3, 22 (Appx. at 57, 66); see also Id. at 10 (Oct. 17, 2012) (Appx. at 99).

71 Capacity Order at 23 (Appx. at 67).

72 Id. at 36 (Appx. at 80).
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Commission nonetheless relied upon AEP-Ohio's claimed cost of capacity as a starting point of

its invezited ratemaking methodology.73 The Commission then adopted several of the

Coniznission Staft's ("Staff') reconunended adjustnients to AEP-Ohio's $355/MW-day rate,

^^vhich reduced AEP-Ohio's "cost" of capacity to $188.88/MW-day.74

The Commisszon, however, also held that it would not peimit AEP-Ohio to bill CRES

providers for the full amount of the $188.88/MW-day price. Instead, it ordered AEP--Ohio to bill

CRES providers the RPM-Based Price and stated it would authorize accounting changes under

R.C. 4905.13 to allow AEP-Ohio to defer the di;ffereilce between what it collected tllxough the

RI'i`VI-Based Pricing charges applicable to CRES providers and $188.88/M%V-da5r (the "deferred

above-market compensation'').75 The Comrrzission then held it would establish a mechan.ism for

the collectiozi of the portion of the $188.88/MW-day not collected from CRES providers in AEP-

Ohio's pending ESP case (the "ESP II Case").76

Despite there being different parties in the Capacity Case and the I;SP II Case, and

despite the evidentiary record having already been closed in the ESP 1II Case when the

Conu-nission issued its Capacity Order, the Commission. znoved the issue regarding collection of

the deferred above-market compensation to the ESP II Case.77 The Commission then

73 Id at 33 (Appx. at 77) ("Staff followed its traditional process of making reasonable
adjustnients to AEP-Ohio's proposed capacity pricing znechanisnz.").

74 Id., at 33-35 (Appx. at 77-79) (the Coznsni.ssion accepted some of Staft's recommen.detl
adjustments to AHT-Ohio's proposed rate and rejected several others).

75 Id. at 23 (Appx. at 67).

76 Id. at 23-24 (Appx. at 67-68). As used herein, "ESP II Case" refers to .In the Matter of tlze
Application of C:olumhus Southern Powerr Company and Ohio Power Company for Authority to
Establish a Standar d Service Offtr Pursuant to Section 4928.143, Revised Code, in the Form of
an Electric SecuYity Plan; Case Nos. 11-346-LL-SSO, et al., available at:
http:/1dis.puc,state. oh.us/CaseRecord. aspx?CaseNo-11-346&x-t}&y-0.

77Capacity Order at 23 (Appx. at 67).
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substarztially modified AEP-Ohio's recluest in the I-,SP 11 Case for a non-bypassabie generation-

relatcd rider called the Retail Stability Rider ("RSR") which, as proposed, applied to retail

customers (shopping and non-shopping customers). AEP-Ohi_o requested that the RSR be

design.ed to maiiztain. AEP-Ohio's total company revenire at a cei-tain level so as to insulate AEP-

Ohio's competitive generat;ion business from the discipline of the market. 78 The Cominission

rejected t1.EP-Ohio's proposal but unilaterally repurposed the RSR; the Coznrnission authorized

an RSR, in part, for the purpose of collecting, on a non-bypassable basis and from: retail

customers, a portion of the deferred above-market compensation, which the Commission had

concocted in the separate Capacity Case.79

More specifically, the Commission authorized AEl'-Ohio to increase electric bills by

collecting, on a non-bypassable basis from shopping and non-shoppirlg customers, $508 million

through the RSR over the tenn of the ESP. And, the Coznmission directed AEP-lJhio to apply

roughly?5% of the $508 million collectcd from retail customers towards payment of the

deferred above-market com:pensation." The Coznmission held that any amount of the

$188.88/MW-day revenue that was not collected by the RPM-Based Price applied to CRES

providers and the RSR applied to all retail customers would be paid by retail customers through

yet another non-bypassable rider.81

78 ESP II Case, Opinion and Order at 27 (Aug. 8, 2012) available at:
http://dis.puc. state. oh. us/Tif1:ToPDf/A 1001001 A 12H081340046F0813 8.pdf.

" hi. at 35.

80 Id. 'I'o collect the $508 million RSR charge, the Commission authorized AEP-Ohio to charge
customers $3.50/mega.wa.tt-hour ("MWh") and directed AEP-Ohio to credit $1;MWli to the
portion of the $188.88/MW-day p-ice not paid by CRES providers. From June 1, 2014 through
3une 1, 2015, the Commission authorized AEP-Olaio to increase the RSR charge to $4/MWh; the
credit will remain at $1/MNVh. Id. at 36, 75 n.32.

" Id. at 52.
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The Commission's orders in the Capacity Case and the ExS'!' II Cczse substantially

increase AEP-Ohio's generation-related compensation tlvough the introduction of immediate

and future noi2-bypassable charges that transfer the risk of AEP-Ohio's above-market generation

supply prices to A.E.P-Ohio's shopping aiid non-shopping customers durinl; a period of time

when the previously-approved RP?vt-Based Pricing method provided and provides the greatest

opportunity for such customers to reduce their electric bills. In other words, the Commission's

orders wall off customers' ability to capture the electric bill reduction opportunities otherwise

available through the exercise of the customer choice rights guaranteed by Ohio law.

ARGUMENT

Proposition of Law I: Tlae Capacity Case Decisions are unlawful and
unreasonable because the Cofnmission's only autliority to regulate prices fot-
competitive retail electric services is contained in R.C. 4928.141 to R.G.
4928. 144. The Cornrnission, however, held it could regulute, a competitive
service under R.C. Cliapters 4905 and 4.909 in direct contradiction with R.C
4928.05.

The Capacity Case Decisions are unlawful. and unreasonable because the Comxnission is

prohibited from inventing and applying cost-based ratemaking principles or resorting to R.C.

C;hapter 4905 or 4909 to supervise and regulate competitive retail electric services. As discussed

i.n Proposition of Law II below, the Coanmission's authority in R.C. Chapter. 4905, and its

ratemakiiig authority in R.C. Chapters 4909 and. 4928, only extend to retail

services. I'urthermore, R.C. 4928.05(A)(1) limits the Conuziission's ratemaking authority over

competitive retail electric services to its authority to authorzze the default SSO for EDLTs under

R.C. 4928.141 to R.C. 4928.143. Because Ohio law has deemed generation service competitive,

from the point of production to the point of consumption, the Commission's reliance on R.C.

Chapters 4905 and 4909 to irivenit and apply a cost-based ratemaking methodology to incr.ease

AEP-Ohio's capacity-related compensation is unlawful and unreasonable.
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1• The Cornmission's ratemakirYg autliority over competitive retail electric
services is li:ozited to .R. e 4928.141 to R. C. 4928.144

The scope of the Coninzission's jurisdiction over retail electric service is contained in the

definitions and statutory lin'litations c.ontained in R.C. Chapter 4928. R.C. 492$.O1(A)(27)

contains the definition of "retail electric service," which is defined as:

any service involved in supplying or arranging for the supply of electricity to
ultirnate consumers in this state, from tlxe point of generation to tlze point of
consumption. For the purposes of this chapter, retail electric service includes one
or m_ore of the following "service components": generation service, aggregation
service, power marketing service, power brokerage service, transmission service,
distribution service, ancillary service, metering service, and billing and collection
service. (emphasis added)

A component of retail electric service, retail electric generation service, is deemed competitive as

a matter of law:

Beginning on the starting date of competitive retail electric service, retail
electric zeneration, aggTegation, power inarketing, and power brokerage services
supplied to consumers wzthin the certified territory of an electric utility are
cornpetitive retail electric services that the consumers may obtain subject to this
chapter from any supplier or suppliers.82 (emphasis added).

The record in this proceeding makes it clear that capacity service is a generation service; and the

so-called cost of this service, as defined by the method invented and applied by the Comanission,

is tied directly, albeit illegally, to AI:P-Ohio's generating plants.83

R.C. 4928.05(A)(1) provides that the Commissioii may only regulate a corn.petitive retail

electric service under: (1) R.C. 4928.141 to R.C. 4928.144 (authority to establish rates for an

12 R.C. 4928.03 (Appx. at 504). The definition of "retail electric seivice" (in combination with
the balance of R.C. Chapter 4928) also m.akes it clear that a service component or function is
either competitive or noti-coznpetitive. Because non-conlpetitive service comporients are defined.
to be everything except competitive service components or functions, a service component must
be either competitive or non-competitive.

83 See Capacity Order at 24 (Appx. at 68); IEUT-Ohio's Application for Rehearing of the July 2,
2012 Opinion and Order and Memorandum in Support at 29 (A.ug, 1, 2012) (Appx. at 324); Tr.
Vol. VI at 1346-1349 (Supp, at 759-762); Tr. Vol. IX at 2530-2534 (Supp. at 766-770).
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EDU'sSSO); (2) R.C. 4905.10 (regarding the funding of the Comniission); (3) R.C. 4905.31

(allowing the Commission to establish reasonable arrangements between utilities or between a

util.ity and a custolner); (4) R.C. 4905..33(B) (prohibiting charging different rates for providing a

like and contemporaneous service under substantially the same eircumstances and conditi.ons);

(5) R.C. 4905.35 (prohibiting discrirnination.); (6) R.C. 4933.81 to 4933.90 (addressing utility

axid rnunicipality territorial issues); and (7) R.C. 4905.06, 4935.03, 4963.40, atrd 4963.41, but

"only to the extent related to service reliability and public safety." Outside of these ziarrowly

defined categories, the Commission does not have authority to supervise or regulate any aspect

of gen:eration service.84

From these definitions and limitations, it is apparent that the Comsn.ission caranot resort to

or rely upon R.C. Chaptex 4905 or 4909 to invent and apply a cost-based ratemaking

methodology to increase AEP-Ohio's capacity-related compensation. In other cases, the

Commission has also agreed that it cannot regulate "a utility's coznpetitive activities" under R.C.

4905.04, R.C. 4905.05, and R.C. 4905.06.85 Because Ohio law defines generation service, which

encompasses capacity service, as a competitive i-etail electric service, and because Ohio law

84 R.C. 4928.05(A)(1.) (Appx. at 505); Indus. F-nergy Users'-C7hio v. Pub. Util: Cr.rmm., 117 Ohio
St.3d 486, 2008-Ohio-990, 1120.

It is well settled that the generation componelit of electric service is not subject to
commission regulation. In Constellation .NewEnergy, Inc., 104 Ohio St.3d 530,
2004-Ohio-6767, 820 N.E..2d 885, ^1, 2, we stated that S.B. 3`provided for
restructuring Ohio's electric-utility industry to achieve retai:l competition with
respect to the generation component of electric service.' R.C. 4928.03 specifies
that retail electric-generation service is competitive and therefore not subject to
commission regulation, and R.C. 4928.05 expressly removes competitive retail
electric services from commission regulation.

" 1"n the Matter of the Application of Ohio Power Comp<xray for A17provc-cl of a Mecharzisrn to
Recover DefeYr°ed I'uel Costs <_Jrdered Under Section 4928_144; Ohio .Kevised Code, Case No.
2012-2008, Merit Brief Submitted on Behalf of Appellee, The Public Utilities Commission of
Ohi.o at 15-16 (Apr. 19, 2013), available at:
http://www.sconet.state.oh.usfpd_fviewer/pdf viewer.asph?pdf=725902.pdt:
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limits the Com.m_ission's ratemaking autbority over competitive retail electric services to

establishing rates for an EDU's SSO z tnder R.C. 4928.141 to R.C. 4928.144, the Commission's

reliance on R.C. Chapters 4905 and 4909 to regulate capacity service is unlav,-Yful and

unreasonable.

2. The Cflmmissiora cannot bypass the specific rrztemakingrequirenients irz
R.G. 4928.141 to R. C. 4928.144 by relying upon its general supervisoay
powers in R.C. Chapter 4905 including, but izot limited to, its autlaority
to hear conaplaints under R.C. 4905.26

The Court has held that the Commission cannot use its general supervisory powers in

contravention of the specific rateinaking processes that the General A.sseznbly has developed and

which are contained elsewhere i:n R.C. Title 49. As discussed ahove; the specific ratemaking

statutes applicable to competitive retail electric services such as capacity service are located in

R.C. 4928.141 to R.C. 4928.144.

In reviewing whether the seern:ingly broad grant of authority contained in R.C. 4901.02

provided the Conurzission with independent authority to establish rates outside the Comm.ission's

traditiortal ratemaking process, the Court held:

[t]he coniprehensive ratemaking formula provided by the General Assembly is
meant to protect and balance the interests of the public utilities and their
ratepayers alike. Dayton Power & Light Co. v. Pub. Util. C.'orazm., supr-cc 4 Ohio
St.3d 91, 4 OBR 341, 447 N.E.2d 733. We cannot conclude that it was the
General Assembly's intent under the above enabling statute, R.C. 4901.02(A), to
permit the PUCO to disregard that very formula in instances in which it simply
did not agree with the result. Cf. Consumers' Counsel, supra, 67 Ohio St.2d at
165, 21 0.0.3d at 104, 423 N.E.2d at 828 ("the General Assembly undoubted:ly
did not intend to build into its recently revised [1976] ratemaking fomiula a
means by which the PUCO may effortlessly abrogate that very forTnula") 86

Although in this instance the Com:mission suggests it has authority under R.C. 4905.04, 4905.05,

4905.06 and 4905.26, i.nstead of the Section analyzed by the Court above, the same legal

86 C'olunzbus S. Power Co. v. Pub. Util: Comm., 67 Obio St.3d at 540 (einphasis in original).
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principles apply. The General Assembly has established specific statutory requirements that the

Commission must follow to authorize rates and charges for competitive retail electric services;

and those specific requirements are contained in. R.C. 4928.141 to R.C. 4928.144. Based orl the

Court's precedent, the Commission does not have the authority to bypass these specific

requirements.$7

Further, the Commission's authority under R.C. 4905.26 to investigate rates thatmay be

"urljust, unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law," does

not provide the Conttnission with the authoritv to invent and apply axate.making methodology to

increase AFP-Ohio's capacity-related conipensation. The deterzrl.ination as to whether a

particular price or rate is unjust and unreasonable can be made only by reference to otlier

provisions of R.C. Title 49 that describe the subject matter the Cornmission may address, the

manner in Yvhich that subject matter may be addressed, and the criteria the Comn^ission must

apply to resolve the justness and reasonableness of a price or rate.

The Court has addressed this issue and held that R.C. 4505.26 does not provide the

Comnlission with independent ratemaking authority. In Lucas County Commissioners v. Pub.

Dil. Conzm., 80 Ohio St.3d 344, 347-348 (1997), the Court held th.at R.C. 4905.26 did not

provide the Commission with independent authority to order a refund of previous rates that ttle

complainant argued were unjust and unreasonable. Tnstead, the Court looked elsewhere in R.C.

Title 49 to see if another grant of statutory authority could be coupled with the Conzrnission's

in-vestigatory powers under R.C. 4905.26 to order a refund of an allegedly unjust az1.d

unreasonable rate.88 Finding no grant of authority to order the refund, the Court affirmed the

Commission's di.sznissal of the complaint. Similarly in Ohio Utilities Cornpany v. Pub. (Itil.

87 Id.

88 See Lucas County, 80 Ohio St.3d at 347-348.
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Conz7aa., 58 Ohio St.2d 153, 157-159 (1979), theCotirt held that the C;ommission could establish

new rates in a complaint case by joiniiig its authority to investigate the reasonableness of existing

rates under R.C. 4905.26 with. its ratemaking authority under R.C. 4905.15.

Finally, the Commission itself has ruled that complaint cases initiated under R.C. 4905.26

are not the primary rnethod for the Commission to modify or approve rates. Historically, the

Commission has ozily authorized rates in a complaint case initiated under R.C. 4905.26 in vezy

"limited circumstances" and has only done so in accordance with grants of authority found

elsewhere in R.C. Title 49, e.g., R.C. Chapter 4909.89 For irzstance, in an opinion. and order

regarding a self-complaint case filed by Suburban Natural Gas Coznpany, the Commission stated

that such "limited circurnstances" exist:

only when the iznpact of the rate change has been directed to particular customer
classes, has occurred durina a rate proceedinor, has been temporary in duration, or
occurred in the context of an emergency rate proceeding, pursuant to Section
4909.16, Revised Code. Further, the Commission has, in prior cases, found that, i.f
the proposed charges are not ageneral, across-the-board, rate increase, which
would affect all of the company's customers and, if the self-com.plaint mechanisrrz
will protect the company's customers' interests, it is appropriate to consider the
reasonableness of charges proposed by the utility.90

Thus, contrary to the Coinmission's assertions in the October 17, 2012 Entry on Rehearing, the

Conunission has found that R.C. 4905.26 does not "provide[] the Commission with considerable

authority to initiate proceedings to investigate the reasonableness of any rate or charge rendered

89 In the Matter of the Self-Complaint of Suburban Natural Gas Company Concerning its
Existing Tari f Provisions, Case No. 11-51346-GA-SLF, Opinion and Order at 6 available at:
http://dis:puc.state.oh.us/TiffI'oPDt/A1001001 A121115B40825J90050.pdf. See also 0hio
Utilities, 58 Ohio St.2d at 157-159.

90 In the ?Ilatter° of the S`el f-Complaint of Suburban Aatur°al Gas Colnpany Concerning its
Existing I'ari ;l'rrovisions, Case No. 11-5846-GA-SLF; Opinion and Order at 6 available at:
http://dis.puG. state.oh.us/TiffToPDf/A 1001001 A12H 15B40825J90050.pdf..
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or proposed to be rendered by a public utility."yz Instead, the Cominission has held that "lixrzited

circuznstances" exist that allow the Cornznission to alter rates through an investigation under

R.C. 4905.26 and even then the Commission's authority to modify rates was tied back to the

substantive ratemaking criteria found elsewhere in R.C. Title 49.

Further, the Colnrnission has ziot identified the criteria, i, e., the ratemaking authority, by

which to judge whether cirrrent rates are "unjust, unreasonable, unjustly discriminatory, unjustly

preferential, or in violation of law."92 Without reference to the statutory ratennaking authority, it

is simply impossible for the Commrn_ission to conclude that an existing rate - such as a rate

established by the previously-approved RPM-Based Pricing method -- is unjust or unreasonable

inasmuch as there .is nothing to compare the current rates against. Thus, because there has never

been an allegation that AEP-Ohio was not receiving what would otherwise be authorized by law,

the Commission was reclttir.ed; based upon its own precedent, to disn:ziss the case.9s

Of course, the Comniission carinot point to any provision of R.C. Title 49 which

authorizes the Commission to invent and apply a cost-based ratemaking methodology for the

purpose of uniquely and significantly increasing AEP-Ohio's capacity-related compensation

because no such statute exists. R.C. Chapter 4909 is the oniy chapter of R.C. Title 49 that

provides for a cost-based metllodology for increasing an EDU's compensation; however, that

Chapter only applies to non-competitive retail electric services. Because generation capacity

service has been deemed a coxnpetitive retail electric service by operation of law, it cannot be

9' Entry on Rehearing at 9(Oct_ 17,2012) (Appx. at 98).

92 R.C. 4905.26 (Appx. at 485).

9-3 In the Matter of the CoinpZaint of the Office of Consumers' Counsel, State of Ohio, on Behalf
of the Residential Customers of West Ohio Gas Company v. West Ohio Gas Conapany, Case No
88-1743-CiA-CSS, Entry at 10-11 (3an. 31; 1988) (dismissing a complaint on grounds that the
complainant failed to allege facts that if true would support a finding that the current rates exceed
those which would have otherwise have been authorized by law) (Supp. at 801-802).
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regulated under R.C. Chapter 4909.94 Additionally, the Corzlnlission's clairn that capacity

service is a wholesale, rather that-i retail, service would also prevent the Corninission from

regulating capacity service under R.C. Chapters 4905, 4909, and 4928.9s

liurtherrnore, tluoughout the roughly tuTo-year history of the Capacity Case, the

Conomission has never alleged that the existing RI'IVI-Based rates were uzireasonable, unjust;

unduly discriminatory or preferentxal; or otherwise in violation of law. In fact, the Commission

di.rected the continued use of RPM-Based Pricing in its initial order opening the investigatiorz in

this case,96 and authorized the use of RPM-Based Pricing from January 1, 2012 through May 30,

2012.97 The Co.n^niission has determined that public policy requires that AEP-Ohio cbarge

CRES providers the RP'v1-Based Price through :May 31, 2015.98 Additionally, RPM-Based

11'ricing has been deter.nined to be reasonable through FERC's approval of the RAA,99 through

the use of RPM-Based Pricing by all other EDUs in Ohio, and through AEP-Ohio's prev.ious

reliance on :RPM-Based Pricing to develop the expected results of a market rate offer ("MRO")

to satisfy R.C. 4928.143(C)(1)s requirenierit that an ESP be more favorable in the aggregate

94 R.C. 4928.03 (Appx. at 504).

9' Capacity Order at 13 (Appx. at 57); Capacity Case, Entry on Rellezring at 19-20 (Oct. 17,
2012) (Appx. at 108-109). See Proposition of Law Il., infta at 29 (Commission's jurisdiction
urider R.C. Chapters 4905, 4909, and 4928 extends to a public utilitythat is in the bu.siness of
supplying electricity to consumers, i. e., it must be supplying a retail service).

96 Entry at 2 (Dec. 8; 2010) (Appx. at 183),

97 RPM-Based Pricing was the sole method of compensation for AEP-Ohio through
I7ecember 31, 2011. Beginning Januaiy 1, 2012 and continuing thxough May 30, 2012, AEP-
Ohio received compensation for generation-related capacity service based ian two pricing ti.ers.
The first tier, however, remained tied to RPM-Based Pricing. ^^ee, e..g., Entry at 1-8 (May 30,
2012) (Appx. at 3 3 -40).

98 Capacity Order at 23 (Appx. at 67).
99 ^ee I'.JM IizteYconnection, L. L. C., 115 FERC Ti 61,079 (2006) (finding preexisting pricing
model to be unjust and unreasonable); J'.J11l Interconnection, L.L.C., 117 FERC ^,, 61,331 (2006)
(approving, with conditions, the RPM); PJMInterconnection, L.L.C:, 119 FERC ^ 61,318 (2007)
(clarifyiz2g nature and extent of order approving the RPM).
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thau an MRO. f'ERC has also concluded that the RPM-Based Pricing method establishes a just

and reasonable rate. 10a 'r.hus; by all accounts, the RP'v.t-13ased Pricing method produces a just

azld reasonablexesult, it is the method that the Cornzni:ssion was obligated to restore when it

pulled the plug oit the ESP Stipulation and this method may not be displaced by an i.nvented axld

applied cost-based ratezn.akirzg method to protect A:EP-Ohio's competitive generatiozl business

and deprive customers of tli_e opportunity that would otherwise exist to reduce their electric bills

through the customer choice rights gizaranteed by Ohio law.

AEP-Ohio's claim that RPM-Based Pricing does not yieldlust and reasonable

conzpeiisation requires AEP-Ohio to satisfy a Mobile-SierYa standard of review.1°1 That

doctrine requires that a party to a contract (e.g., the RAA) demonstrate that its current agreed-to

compensation under the agree.ment.is not in the public interest before it can seek an incr€.:ase in

its compensation."2 AEP-Ohio did not demonstrate, rtor did the Commission find, that

continuation ofRPM-l3ased Pricing is contrary to ihe public izxter.est. Quite the contrary, the

Commission found that the continuatzon of 1ZPM-Based Pricing is in the public interest.10'

In sum, R.C. 4905.26 does not provide the Commission with rateznaki_ng authority; it is a

procedural statute. While the Commissiozi can, in. "limited circumstances" establish rates in a

100 PJlI%LInterconnectian, h.L.C., 121 FERC ^ 61173 at ^ 1(Nov. 15, 2007) ("We again affirm
our 1`inding that the RPM progrann produces just arid reasonable rates for capacity in PJM."),
available at: http://elibrary.ferc:guv/idmws/com.mon/OpenNat.asp`?fileZD-11506194.

101 FPC v, Sierra Pucif c,l'ower Co., 350 U.S. 348 (1956); tlnited Gas Co. V. lVohile Gas Corp.,
3)50 U.S. 332 (1956); In the 111atter of the Application of Ohio Power Company to cancel certain
special power agreements and for other relief Case No. 75-161-EL-SI,F, Opinion and Order at 6
(Aug. 4, 1976) (Supp. at 777) (applying the Mobile-Sierra doctrine to bilateral agreezxients
approved by the Commission).
102 FPC v. SierYa.Pacifc Power Co., 354 U.S. 348 (1956); United C7as Co. v. Mobile Gas Cofp:,
350 U.S. 332 (1956); In the Mattei° of the Application of Ohio Power Company to cancel certain
special power rxgr•eements andfor other relief, Case No. 75-161-EL-SLF, Opinion and Order at 6
(Aug. 4, 1976) (Supp. at 777).

103 Capacity Ord.er at 23 (Appx. at 67).
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coniplaint case initiated pursuarit to R.C. 4905.26, the Comrnission's ratemaking authority comes

from R.C. Chapters 4909 and 4928. Because the recluireanents of R.C. Cha,pters 4909 and 4928

were not met, there was no basis to establish any rate in the Capacily Case.. Although the

Commission concluded that RPM-Based Pricing would be insufficient to yield reasonable

cornpensation for AEP-Ohio, the Commission failed to identifv how it was measuring just and

reasonable compensation and this omission effectively bypasses the statutory obliRations in. R.C.

4905.26 which the Commission nlust satisfy before it can increase utility bills.104 Accordinglv,

the Capacity Case Decisions are unlawful and unreasonable.

3. 7'lie.RAA does not provide the Conztnission with any autliority to invent
and apply a cost-based ratemaking metliodoiogj^

The Commission held that its exercise of jurisdiction was consistent with the RAA;105 but

the RAA. does not provide the Commission any authority to invent a cost-based ratem:aking

methodology to increase the capacity-related compensation AEP-Ohio receives from. CRES

providers. The RAA is a FERC-approved contract (governed by the laws of Delaware) between

and aniong its :sigz}atories.106 It does not and cannot authorize the Commission to invent or apply

a cost-based ratemaking nzethociology to increase AEP-Ohi_o's capacity-related compensation.1°7

The RAA only recognizes that a state compensation nlechanism shall control if a state regulator

ia' .Id. (Appx. at 67).

14' Capacity Order at 13 (Appx. at 57).

t06 FES Ex. 11.0A at 21, 69 (Supp. at 22, 70).

107 Previously, AEP-Ohio has argued to both the (:ornm.ission and FERC that the RAA does not
permit the Commission to establisb a wholesale capacity charge. Ohio Power Conipany's and
Columbus Southern Power Company's Application for Rehearing at 21 (Jan. 7, 2011) (Supp. at
363); American Electric ,Power S"ervice Corporation, Docket No. ER}:1-2183-001, Request for
Rehearing of Arnerican Electric Power Service Corporation at 11-14 (Feb. 22, 2011), available
at: http://elibrary.ferc.gov/idrr,ws/coinmor:t/OpenNat.asp?filelD=1256931.4).
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has adopted a state compezisation rnechanisin in accordance with its lawful authority.J 0$ 13eca2ise

there is no basis in Ohio law for the Commzssion to assert jurisdiction through the RAA, the

RAA standing alone canii_ot extend the jurisdiction of the Coniniission to perrnit it to authorize

an increase in. AEI'-Ohio's capacity-related compensation.1"y

4. Conclusion Regarding Propsition of Law I

The Commission can only exercise the authority conferred upon it by the General

Assembly; the RAA cannot expand that jurisdiction..110 The Commission rnust also rely on the

specific ratemaking statutes enacted into Obio law and cannot bypass those specific statutes by

relying on its general supervisory authority. T'he Comn_ussion's raternaking authority over

competitive retail electric services is contained in R.C. 4928.141 to R.C. 4928.144, and these

Sections do not provide the Commission with jurisdiction to inverit and apply a cost-based

ratemaking rz7ethodology to increase the capacity-related compensation that AEP-Ohio receives

from CRES providers. Thus, the Capacity Case Decisions are unlawfuI and unreasonable.

Propnsition of Law dIR: The Capacity Case Deeisiotts are unlawful and
unreasonable because, the Comnzissiorz's jurisdiction under• R.C. CYiapter 4905
and its ratemaking arethorit.y under R.C. Chapters 4909 and 4928 extelzds to an
electric lighl` comparzy, only wlien it is "engaged zntlie business of supplying
electricityfor light, heat, or power purposes to consurners within this state.

In the Capacity Order, the Commission asserted that capaeity service is not a retail

service:

[ijn this case, the electric service in question. (i.e., capacity service) is provided by
AEP-Ohio for CRLS providers, with CRES providers compensating the Company
in return for its [Fixed Resource Requirement (`TRR")] capacity obligations.

FES Ex. 11 UA at 111 (Supp. at 112).
109 Fox v: Eaton Corp., 48 Ohio St.2d 236, 238 (1976); In re Kerry Ford. Inc., 1.()6 Ohio A ^dPp. ^,
643, 651 (10th Dist. Ct. App. 1995).

110 Tongren v. Pub. Util, Conzm., 85 Ohio St.3d 87, 88, 1999-Ohio-206_

zzl R.C. 4905.03(C) (Appx. at 475).
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Such capacity service is not provided directly by AEP-Ohio to retail customers.
Although the capacity service benefits shopping custorriers in due course, they are
initiatly one step removed from the transaction, which is more appropriately
characterized as an in:trastate wholesale112 matter between AEP-Oh.io and each
CRES provider operating in the Coznpany's service territory.113

ln the October 17, 2012 Entry on Rehearing, the Commission again asserted that its jurisdiction

over capacity service was not goverr.ied by R.C. Chapter 4928 because "capacity service" is not a

retail service:

AEP-Ohio's provision of capacity to CRES providers ... is not a retail electric
sertTice... . The capacity service in question is riot provided directly by AEP-Ohio
to retail customers, but is rather a wholesale transaction between the Coxnpany
and. CRES providers.ll4

The Commission's claim that generation-related capacity service is a wholesale service and not

subject to limitations on its jurisdiction round in R.C. 4928.05(A)(1), however, offers the

Commission no advantage. The Cornmission's reliance on R.C. Chapters 4905 and 4909 to

regulate wholesale capacity service is unlawful and unreasonable because those Sections only

apply to retail services.

R.C. 4905.04, 4905.05, 4905.06, and 4905.26, and R.C. Chapters 4909 and 4928 all

apply to public utilities, and specifically to an electric services company, as that term. is defined

in R.C. 4905.02 and 4905.03. Those Sections specify that an electric services ct}zxipaziy subject

112 It is unclear wh:at the Commission means by the use of the words "irztrastate wholesale." The
tJnited States Supreme Court has held that electricity is inherently in interstate commerce. See
Neiv Yoi°k et aZ. v. FERC et ul:, 535 U.S. 1 (2002); FPC v: Tlorida Power & Light Co., 404 U.S.
453, 454-455 (1972). And, the RAA itself specifies that the capacity responsibility discussed
therein is a regional responsibility for the entire multistate footprint of PJM. IEiJ-Ohio's
Application for Rehearing of the July 2, 2012 Op.inion and Order and Memorandum in Support
at 45 (Aug. l, 2012) (Appx. at 340); FES Ex. 110A. at 4, 21 (Supp. at 5, 22); Tr. Vol. VI at 1346-
1348 (Supp. at 759-761). In plainer words, there i.s no such thing as "intrastate wholesale"
electric service.

113 Capacity Order at 13 (intemal citations orn:itted) (Appx. at 57).

114 Entry on Rehearing at 19-20 (Oct. 17, 2012) (Appx. at 108-109).
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to the Commission's jurisdiction under R.C. Chapters 4905, 4909, and 4928 must be a coinpany

engaged in the business of "supplying electricity to eonsamers," i.e., it ntust be supplying a retail

service. 'fhe defnitzon of ail electric services company also specifically exempts RTOs, such as

PJM, the entity that actually bills CRES providers for capacity service.115 As mentioned above,

the Coznmis:sion held that it was not regulating a service provided to consumers; rather, it held it

was regulating a wholesale service. "1'hus, based on the Commission's own findings, the

Cornmission has no atrthority under R.C. Chapters 4905, 4909, or 4928 to regulate capacity

sei-vice or increase the coanpensation available to AEP-Ohio for provid.ing such. service.

Therefore, the Con-imission's assertion that it caD regulate a wholesale rate under R.C. Chapters

4905 and 4909 is unlawful and unreason.able.

Proposition of Law dLI: The Capacity Case Decisions ai'e unlawful and

unreasonable because the Commission is withoutauthority to"adjudzcate
controversies behveen parties as to contract riglits. "It b The Commissic>n's

Capacitv Case Decisions rest upoti the Commission's assessment of legal rigizts
and liabilities under PJM's RAA, a contract approved b,}, FERC, wlaicfa is
subject to Delaware law.

The Comznission does not have jurisdiction to interpret and apply the RAA, a FERC-

approved agreement. The Court recently held that the Commission "is not a court and has no

power to ascertain and determine legal riglits and liabilities." .17iFranco v. FirstEnergy Corp., 34

Ohio St.3d 144, 201 2--Ohio-5445, ^120 (citing State ex. r°el Dayton Power & LiglitC.o. v. Riley, 53

Ohio St.2d 168, 170 (1974); Neyv Bremen v. Pub. Util. Comm., 103 Ohio St. 23, 30-31 (1921)).

In New 13rernen, the Court held that the Commission does not have autliority to "acl:jtidicate

controversies between parties as to contract rights ... ."117 Despite the fact that the RAA is a

"s R.C. 4905.03(C) (Appx. at 475).
116 ATew Bremen v. Pub. Util. Comm., 103 Ob.io St.23, 30-31 (1921).
117 Nem= Bremen, 103 Ohio St. at 30-31.
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FERC-approvcd contract (governed by the laws of Delaware) between and among its signatories,

the Conlnizssi.on unlaw-fully deterrnined legal rights and liabilities under the RAA..z18

In inventing and applying its cost-based rateinaki.n.g methodology, the Commissioii held

that its actions were consistent with the RA.A, concluding that AEP-Ohio was entitled to receive

above-market compensation because "RPM-based capacity pricizig would be iizsufficient to yield

reasonable compensation for AEY-Ohio':s provision of capacity to CRES providers in ul allment

of its FRR capacity ohliizations."119 But the source of any "FRR capacity obligation" stems fi.on:i

the RAA itself and, therefore, to determine wllat an appropriate level of compensation is, the

Commission nlust interpret the rights and liabilities of a signatory party to that agreement.

Again, it is important to note that AEl'-Oliio did not make an FRR Alternative election; rather,

AEPSC made that election on behalf of a group of affiliated companies that operate in PJM.

Thus, whatever contract rights and liabilities exist relative to any "FRR capacity obl:igation,"

those rights and liabilities are tied to AEPSC and not AEP-Ohio.

Accordingly, the Commissiori acted unlawfully and unreasonably when it concluded that

AEP-Ohio was entitled to receive above-market capacity compensation based on the RAA.

Proposition of Law IV: Zf the Commission has autllority to regulate AEP-
Ohio's capacity-related compensation, the Capacity C_:ase Decisions are
unreasonable and unlawfnl because fip'P-Ohio failed to present tlze required
evidence ctnd tlie CotnmissioJa failed to comply witli the substantive and
procedurul requirements contained in li.C. CYaaPter 4909.

The Commission's only authority to establish cost-based rates for an EDU is contaiiied in

R.C. Chapter 4909. That Chapter, however, oziIy applies to non-competitive retail electric

services. The Coznmission has not claimed that capacity service is a non-competitive retail

electric service.

l la FES Ex. 11. t)A at 21, 69 (Supp. at 22, 70).

119 Capacity Order at 23 (Appx. at 67) (emphasi.s added).
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Furthermo.re, R.C. Chapter 4909 requires certain procedural and substantive requirelnen.ts

to be satisfied before the Commission may authorize a rate increase. It is undisputed that AEP-

Ohio's proposed rate of $355/MW-day and the Coninlission's $188.8 8/MW-day rate are both

greater than what AEP-Ohio would have collected if RPM-Based Priczng remained in place;

thu.s, it is undisputed that AEP-Ohio sought, azid the Commissiorl authorized, a rate increase.i'0

But, none of the requirements to obtain an increase in rates under R.C. Chapter 4909 have been

rnet.

R:_C. 4909.43 provides that the first mandatory step in securing an increase in rates ua1der

R.C. Chapter 4909 is to file a notice of intent to file an application to increase rates. R.C.

4909.43 requires that the notice of intent be sent to the mayor and legislative authority of each

m.unicipality served by the EDU. R.C. 4909.18 specifies that no earlier than thirty days later, the

public utility may then file its application to increase rates. R.C. 4909.18 also requires that the

president or vice-president and the secretary or treastirer of the public utility must verify the

accuracy of the application. The application itself must also contain extensive details.

R.C. 4909.05 provides that an application to increase rates of a non-competitive service

must include a description and valuation of the property used and useful in rendering service to

the public. R.C. 4909.18 provides that an application to increase rates mu.st also iziclude a list of

current and proposed rate schedules the public utility seeks to establ'zsh. R.C. 4909.18 also

requires that the application contain a"cornplete operating statement of its last fiscal year,

showing in detail all its receipts, revenues, and incomes from all sources, all of its operating

costs and other expenditures, and any analysis such public utility deems applicable to the matter

referred to in said application;" "a statenient of the income and expense anticipated under the

120 The applicable RPM-Based Pricing for the tiznefram.e at issue in this case ranges from a low
of $201MW-day to a high of $153/MW-day. Supra, at 6-7.
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application filed;-" and "a staternent of fizzancial condition summarizing assets, liabilities, and net

worth."

Once the EDC7 has filed a proper application with all the appropriate information with the

Commission, R.C. 4909.19(C) requires the Staff at the Commission to izivestigate the facts

contained in the rate increase application. Once the Staff has completed its review, R.C.

4909.19(C) requires the Staff Report of Investigation to be docketed with the Corz-inission and

served ozi. the mayors of all municipalities within the public utility's service territory. R.C.

4909.19(C) also states that parties that have irztervezxed in the proceeding are afforded a statutory

right to object to the Staff Report of tnvestigation.

AEP-Ohio did not attenipt to satisfy any of the ratem.aking requirements containedin

R.C. Chapter 4909. AEP-Ohio did not file a notice of intent to file an application for a rate

increase. AEP-Ohio did not present any evidence that it served a notice on the mayor and

legislative authority of each nrunici.pality served by the EDU. AEP-Ohio did not present any

evidence as to what property was used and usef^ul in rendering capacity service to the public.

Nor did r1EP-Ohio have any of the inform.ation it presented in the Capacity Case verified by the

proper personziel. The Attorney General's office representing the Staff also admitted that the

Staff had not prepared a Staff Report of Investigation under R.C. 4909.19(C)."'

The Conlmission likewise failed to conaply with the requirements of R.C. Chapter 4909.

It made no findings regarding the test year, the value of .AEP-Ohio's used and useful property,

thhe inadequacy of A:EP-Ohio's current compensation, or the other elements of the cost-based

ratemakirzg methodology that apply to non-cozrzpeti:tive electric services.

121 Tr. Vol. IX at 1948 (Sijpp. at 764)
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Therefore, even if R.C. Chapter 4909 could somelaow be nxade relevant to the proceeding

below, the Coinzrzission and AEP-Ohio failed to comply with any of the iaiandatory steps to seek,

obtain, and authorize a rate izicrease.

Proposition of.l,aw V.° T}ie authorizatzon of the deferr'ecl above-intzi°ket
coarapensation in excess of the inarket-hased RPM compensation i.s unlawful
and unYeasonablefor tlie reasons below:

.L. The defer•red aliove-naarket coinpensation is unlawfisl and unr°easoriable
because it allows AEP-Ohio to collect transition r-evetaue or its

equivalent and because it violates tlie tet°nas of.flEd'-(}Itio's Coannaissiorz-
approved settletrzent cotramittnent to not inzpose lost beneration-Felated
revenue charges on shopptTtb customers

The cost-based ratemaking methodology invented and applied by the Commission wiil

allow AEP-Ohio to collect, on a non-bypassa:ble basis, generation plant-related transition

revenue for many years into the futtire in violation of Ohio law and AEP-Ohio's prior

Comznission-approved agreernen.ts.1'2 IEU-Ohio's witnesses Hess and Murray testified that

AEP-Ohio's proposed above-market capacity charges would fall witllin the defizzition of

transitioD revenue or its equivalent.i 2' Altl,ough AEP-Ohio claimed that the trarisition revenue

analvsis and its request to increase its capacity charges were two distinct issues. AEP 0hio's

"cost-based" calculatioii in this proceeding was based on the same assumptions as the transition

revenue claim AEP-Ohio previously made and agreed: to forgo in its electric transition plan

("E'I'1'") proceeding.1i4 Both calculati.ons were based on AE P-Ohio's total n.et book value of its

generation assets, and both included assumpt.ion.s on the generation-related revenue that AEP-

Ohio would be able to receive in the electric market (wholesale and retai.l).12' Despite the legal

izz ZEU-Ohio Ex. 101 at 8-9, 11-13, 18 (Supp. at 146-147, 149-151, 156).

121 Id. 101 at 4-20 (Supp. at 142-158); IEU-Ohio Ex. 102A at 16-20 (Supp. at 186-190).

12^ IEU-Ohio Ex. 101 at 8-9, 11-13, 18 (Supp. at 146-147, 149-151, 156).

ias 7:d. (Supp. at 146-147, 149-151, 156).
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bar to collecting transition revenue and AEP-Ohio's prior Con7niission-approved agreenients, tlie

Commission authorized AEP-Ohio to collect the above-market supplemertt, which amounts to

the collection of transitiozl_ revenue or its equivalent.

Pursuant to R.C. 4928.38, AEP-Ohio's opportunity to obtain recovery of above-market

generation plant-related transition. charges tea-minated with the end of i.ts market development

period ("MDP") in 2005. This new generation plant-related transition revenue claim also comes

well after the expiration of the 90-day time period specified by Ohio law for f ling a transition

revenue claim.z26 The deferred above-market compensation also funciamental_ly conflicts rvith

R.C. 4928.38 which mandates that AEP-Ohio's generation business shall be fiTlly on its own in

the competitive market which, as argued by AEI'-C)hio and upl-ield by the Commission, means

AEP-Ohio's earnings do not matter for purposes of establishing generation rates.127 The above-

market supplement also offends the General Assembly's directive in R.C. 4928.141 requiring the

Commission. to remove any transition charges from future rate plans. Thus, the Commission's

invention and applicatiozr of a cost-based ratemaking methodology to authorize AEP-Ohio to

collect above-rzlark.et clrarges for capacity service is prohibited by Ohio law.

Beyond these statutory linaits on the Corn.tnission's ability to provide AE,P-Oh.i.o

transition revenue or its eqtXivalent, the Conunission's decision is precluded by the binding

settlement agreement approved by the Cornm.ission in AEP-Ohio's ETP case. In that settlement

agreement, AEP-C)hio agreed that it would forego recovery of any generation-related transition

revenue and that it would not impose any lost generation-related revenue charges on shopping

126 R.C. 4928.31(4) (an ETP, including requests :[br transition revenue, had to be filed within 90
days of October 5, 1999) (Appx. at 523).

127 In the Matter of the Application of C'olumbvs Southern Power Conipany and Ohio Power
Company for Approval of a.l'ost-Market Development Rate Stabilization Plan, Case No. 04-1.69-
EL-UNC, Opinion and Order at 18 (Jan. 26, 2005) available at:
http.//dis.puc.state. oh.us /Tiff ToPDf/KLHCU8 $ 90tiTLJO676.pdf.

iC39971a} ^ ^ ^ 36



custorrlers.12s The Commission is without jurisdiction to abridge the rights of cozr:su7ners under

the teinis of a previously approved settlement agreenlent by inventing and applying a cost-based

raterrlaking .inethodology to substantially and uniquely authorize AEP-Ohio to collect above-

market compensation for generatiorn-related capacity service through non-bypassabie char.ges

that apply to shopping and non-shopping customers.

In its October 17, 2012 Entry on Rehearing, the ComXnission. finally addressed the issue

of whether the deferred above-market compensation violated the statutory and contractual bar on

the recovery of transition revenue raised by IEU-Ohio:129 According to the Commission, the

deferred above-lnarket compensation is not transition revenue because the above-market capacity

charges are not "directly assignable or allocable to retail electric generation service provided to

electrie consumers in this state" because capacity service is a wholesale rather than retail

service.13° The Commissi:on's analysis is deeply flawed.

R.C. 4928.38 prohibits 1}ot just the authorization and collection of transition revenue but

the authorization and collection of "trarzsition. revenues or any eqtzivalent revenues." As

inerltioned above, AEP-Ohio's prior transition reven.ue analysis addressed all revenue (wliolesale

and retail) that was placed at risk by the deregulation ofgeneration sei-vice_1'i To date, th.e

Colnznission has ignored this reality and has instead offered conclusory statements that above-

128 In the :Matter of the Application of Columbus Southern Power Conzpant) and Ohio Power
Company foY Apbroval of an ElectYic 'I'Yansition Plan and Application fov Receipt of Transition
Revenues, Case iNos. 99-1729-EL-ETP, et al., Opinion and Order at I8 (Sept. 28, 2000) available
at: http://dis.puc.state.oh.us/Tiffl,oPDf/YZE520@NG17PZP8X:pdf. This provision of the ETP
settlement was incorporated into AEP-Ohio's subsequent rate plan, the Rate Stabilization Plan
("RSP"), which was in effect until March 18, 2009 when the Commission approved AEP-Ohio's
first ESP.

129 The Corrrmission failed to address this issue in the Capacity Order.

130 P,ntry on Rehearing at 19-20, 56 (Oct. 17, 2012) (Appx. at.148-109, 145).

131 IEU-Ohio Ex. 101 at 8-9, 11-13, 18 (Supp. at 146-147, 149-151, 156).
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market capacity charges are ziot transition revenue because they are not retail charges, and has

done so despite the fact that the Comrnission authorized AEP-Ohio to collect the deferred above-

lnarket compensation tlixough curreiit and future non-bypassahle retail riders. 11s R.C. 4928.38

makes clear; the Coznrnission cannot authorize transition revenue or its equivatent. A.ccordiilgly,

the above-market supplement is unlawful and unreasonable.

2. The deferred above-market compensation is unlawful and urareasorzable
because it conflicts with the policies contained in IZ.C. 4928.02, which
prohibit anticompetitive subsidies and which rely uporz rrzarket forces,
customer choice, and prices disciplined by fnarket forces to regulnte
pr•ices for competitive retail electric services

R.C_ 4928.02 coiltains state policies which the Commission is obligated to effectuate

pursuant to R.C. 4928.06. These policies generally support reliance on market-based approac.hes

to set prices for competitive services such as generation sei.-vice and strongly favor corzxpetition to

discipline prices of colnpetitive services.

In this proceeding, the. Comm_ission conf rmed that R.C. 4928.02 favors market-based

approaches to set prices and compensation for competitive services. The Cornsnission rejected

imposing the significantly above-market $188.88/':vW-day charge on. CRES pr.oviders, and

instead held that A_f ;P-Ohi:o would have to charge CRES providers the market-based RPM-Based

Pricing to "promote retail. electric cozn.petition."' 32 The Commission found that "RPM-based

capacity pricing will stimulate true competition among suppliers in AEP-Ohio's service

territory" and will "iricent shopping."133 The Coinmission also found that RPM-Based Pricing

has "been used successfully throughou.t Ohio and the rest of the PJM region and. puts electric

utilities and CRES providers on a level playing field."1'4 Thus, the Commission found that

132 Capacity Order at 23 (Appx. at 67).
133 Id. (Appx. at 67).

134 ^d (Appx. at 67).
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RPM-Based Pricing promoted state policy and conlpetition in line with Ohio law and policy and

the Comrnission's duty to effectuate that pollcy. The Conlmission did not find that an above-

market capacity charge could comply with R.C. 4928.02 and the Commission's reasoning

implicitly rej ects such a f nding.

FurtiZezmore; the deferred above-market compensation violates the state poliey contained

in R.C. 4928.02(H) by providing AEP-Ohio an anticompetitive subsidy. In a previous AEP-

Ohio proceeding, the Commission was confronted with a similar c.irc.umstance and held that R.C.

4928.02(H):

requires the Cominission to avoid subsidies flowing from a noncompetitive retail
electric service to a competitive retail electric service. [:A:EP-Ohio] seeks to
establish a nonbypassable charge that would be collected from all distribution

customers by way of the [Plant Closure Cost Recovery IZider]. Approval of such
a eharge would effectively allov,j the Company to recover competitive,
generation-related costs through its noncompetitive, distribution rates, in
contravention of the statute,'^ s

Despite the plain meaning of R.C. 4928.02(H) an.d: the Conm-iission's refusal to authorize the

recovery of generation-related costs through a non-bypassable charge assed to all of AEP-Ohio's

distribution customers, the Commission nonetheless has authorized AEP-Ohio to recover the

deferred above-maxket compensation through non-bypassable charges.

Because the deferred above-market compensation does not comply with R.C. 4928.02,

the Commission's aixthorization of the above-market supplenxent is unlawfu:l and uzueasonable.

3. The deferred above-rnar°ket compensation is unlawful and urtreasonable
because tlae Cnonnaissivtx i.s proliibit.ed unde.r R.C 4928.05(A,)from
regulatirrg or otherwise creating a deferral associated with a competitive
retail electric service under R.C. 490.5.13. The Conzinission naay only
authorize deferred collection of a generation service-related price under

13s In the 111atteY of the Application of Ohio Power Cornparzy for 11pproval of the Shutdown of
U•frit 5 ofthe Philip Spor•n Generating Station and to L, stahlish a Plant Shutdown Rider, Case ^To.
10-1454-EL,-RDR, Fi_nding and Order at 16-17 (Jan. 11, 2012), available at:
http:l/dis.puc. state.oh.usNiewlmage.aspx?CMID- =AI 001001 A12A.11 B3 5 831 1743601.
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R. C 4928.144, but failed to comply witla tlie requirements in R. C.
4928.144

As part of the Capacity Order, the Co.mnlissiozi held it was authorizing AEP-Ohio to

defer for future collection the difference betNveen. RPM-Based Pricing and $188.88/MW-day

urider R.C. 4905.13.136 The Commission, however, has no authority to modify accounting

practices related to generation services under that Section. R.C. 4928.05 limits the

Comniission's authority to defer generation-related costs for future collection to its authority in

R.C. 4928.144; however, that Sectiozl is iziapplicable because it requires the underlying rate to be

authorized as paz-t of an SSO under R.C. 4928.141 to R.C. 4928.143. Thus, the Commission's

reliance on R.C. 4905.13 is unlawful and unreasonable.

4. Tlze deferred above-market compensation is unlawful and unreasontcble
because tlze Cofnrnissiora autliozazed AEP Oliio to izzcrease tlie above-
market revenue supplenzeaat by adding carryitxg charges without any
evidence that carryirzg charges, or any speczfic level of carrying charges,
are laHful or reasoizable

The Commission unlawf-ully and unreasonably authorized AEP-Ohio to add carrying

charges (interest) to the deferred above-market compensation without any evideiice in the record

to support any level of carrying charges. Despite the lack of record suppoit, the Corznnrrission

held that AEP-Ohio could defer the difference in rates with a carrying charge on the deferral

based on AEP-Ohio's "weighted average cost of capital [WACC*I, until such time as a recovery

mechanism is appr.oved" ira the ESI-'II Ca,se.l'7 'I'hereafter, the Conunission held AAEP-Ohio

could collect carrying charges at its long-terzn cost of debt.138 The Court has held it is reversible

136 Capacity Order at 23 (Appx. at 67).
''37 Id. at 23-24 (Appx. at 67-68).

138 Id. at 24 (Appx. at 68).
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error when the Commission acts without aziy evidentiary record.139 Because ttiere was no

evidence introduced to support aD.y level of carrying charges, the Commission acted unlawfully

and unreasonably.

5. The tlefet"red above-market co,razpensation is unlawful and unreasonable

because the Cornmission failed to recogsaize tlaat non-shopping
customers are paying rates for capacity service in excess of

$188.881MW-daj7 and it,failed to establish a fnechanisraz to credit such
excess compe.r2sation obtairzecl frorn non-shopping customers against
any deferred balance created by the Capacity Case Decisions

The Comnrission initiated this proceeding to determine: (1) if the Cornrnission sZlould

authorize AEP-Ohio to charge a capacity rate other than RPM-Based Pricing; (2) "tlae cle;ree to

wlzich AEP-Ohio 's ca^crcity char^es are currenty being recovered through retail rates approved

bythe_t'ommission or other c•rx_pacitv charges;" and (3) the inrpact of AEP-Ohio's capacity

charges on CRES providers and retail competition.14° The Commission addressed the first and

third issue, as discussed herein, but failed to address the secon.d issue. According to AEP-Ohio,

current SSO rates provide AEP-Ohio with com.pensation for capacity service on par vaith a

$355IMW-day charge.141 Thus, SSO customers are paying excessive am.ounts for capacity

service that are notbased upon either market (RPM-Based Pricing) or cost ($188.88/MW-day as

determined by the Commission).

Ohio law and the Commission's rules, however, require capacity service prices in AEP-

Ohio's SSO to be comparable azld non-discriminatory relative to the prices applicable to CRES

139 Tonb •en v. Pub. Util. Cornm 85 Ohio St.3d 87 (1999) (quoting CletielandElec.Illrs7n: Co, v
Pub. Util. Cotnin., 76 Ohio St.3d 163 (1996)).

Entzy at 2 (Dec. 8, 2E310) (Appx. at 183).

I`1 Tr. Vol. III at 635-637 (Supp. at 754-756).
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providers/shopping ctistomers.142 To ensure comparability and non-discrimination, the

Commission: should have unbundled the generation capacity service embedded in the SSO,

established a comparable and non-discrirninatory price and rate design for the unbundled

components, and should have held that the capacity service compensation that AEI'-Ohio has

obtained through the SSO that is above the $188.88iMW-day price would offset the above-

market deferred revenue supplement. Because the Commission failed to do so, the Capacity

Case Decisions produce a non-cornparable and discrimiuatory result that is unlawful and

usi:reasonabl e.

Proposition of Law VI.• The Capacity C'ase Decisicins are uadaw_ful and
unreasonable because the Commission failed to restore RP,?Vf.-,I^3ased Pricing as
required by R.C 4928.143(C)(2)(b) wlaen it rejected the ESP Stipulation

As discussed above, AEP-Ohio's rates uzider its first ESP were benchsnarked to and were

based upon AEP-Ohio charging RPM-Based Pricing for capacity service.l43 After AEP-Ohio

sought to increase its capacity charges through the Section 205 Application at FERC, the

Commission eliminated any doitbt, and held it had adopted the Rl'M=Based Pricizig methodology

as the state compensation rnechanism._144 Thus, AEP-Ohio's SSO rates, as established in the ESP

I Ccrse, included RPM-Based Pricing for generation capacity service and that pricing conti.olled

uiatil the Commission authorized new SSO rates for.AEP-Ohio.

On December 14, 2011, the Conunission approved the ESP Stipulation and adopted the

ESP Stipulation's recommezlded two-tiered pzicing for capacity service. 145 Subsequently, the

"2 See R.C. 4928.02(B) (Appx. at 502), R.C. 4928.15 (Appx. at 520); R.C. 4928.35(C) (Appx. at
524); Ohio Adm.Code 4901.1--35-01(L) (Appx. at 468).

143 IEIJ-Ohio Ex. 103 at 11, 13-14 (Supp, at 288, 290-291).

144 Ei-itty at 2 (Dec. &, 2010) (Appx. at 183).
145 E, SP 11 Case, Stipulation and Recommendation at 20-22 (Sept. 7, 2011) avai.lable at:
http:J/d'zs.puc.state,.oh.us/Ti:ffI'oPDf/A100I001 A l 1 I07B05057D70465,pdf
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Commission d.eteTinined the ESP Stipulation was not in the public interest arzd rejected the

Sti.pulation. Upon rejecting the ES1' Stipul.ation, the Commission was required, in accordance

with R. C. 4928.143(C)(2)(b), to restore the "the provisions, ternis, and conditi onsof the utility's

most recent standard service offer_"

Although the Coinmission recogiiized that it was bound by R.C. 492$.143(C)(2)(b) when

it xejected the ESP Stipulation, the Commission nonetheless sustained AEP-Ohio's lawless

demand to continue to charge for capacity service under the two-tiered pricing provision of the

then-rejected ESP Stipulation. Thus, the March. 7, 2012 Entry and May 30, 2012 Entry, which

perm.itted the tzn%o-tiered charges to remain in place following the rejection of the ESP

Stipulation, are unlawful azid unreasonable.

Proposition of Law VI.l. The Capacity Case Decisions ar•e unlatvful and
unr°easonable because the terraporary two-tiered reztes established by the
N.farclz 7, 2012 Entt-y and 112'ay 30, 2012 Entry rvere not basedupon ilae recoYd
frorn this proceedirag:

On September 7, 2011; AEP-Ohio, along with a nuinber of other parties, submitted the

ESP Stipulation to resolve issues in AEP-Ohio's ES'P II Case and several other pending cases,

including this proceeding. On September 8, 2011, a number of parties that had signed the ESP

Stipulation fled a joint motion to consolidate the C,`apacity Case and other casesfor purposes of

considering the adoption of"the ESP+S`tipulation.146 On September 16, 2011, an. Atto.rney

Exaininer issued an Entry granting the September 8, 2011 motion to collsolidate_for tlie purpose

of considering the ESP Stipulution and staying the procedural schedule in this proceeding.147

't'he Attorney Examiner's September 16, 2011 Entry was not issued or filed in this proceeding.

146 Joint Motion to Consolidate at 6 (Sept. 8, 2011) (Supp. at 734).

147 ESP II Case, Entry at 6(Sept. 16, 2011) ("ORDE:R:F), That the motion to consolidate the
hearing on the Stipulation in the ESP 2 cases with the Merger Case, the Capacity Charges Case,
the Energy Curtailment Cases, and the Fuel Deferral Casesfor purpose ofConsidering the

{0997I:9 } 43



LTnder the short-lived ESP Stipulation, f1EP-Ohio was authorized to irn.plemeiit the two-

tiered pricing scheme for its capacity charges to CRES providers. Despite the limited puipose of

the consolidation, the Commission cited the record from the consolidated }rearing on the ESP

Stipulation to suppoi-t its authorization of a continuation of the two-tiered capacity pricing

scherne from the then-rejected F,SP Stipulation.t4$ Specifically, the Commission claimed that

continued use of RPM-Based Pricing as the state cornpensation mechanism could resLClt in an

unjust and unreasonable result.149 The Commission cited evidence from the I'-'SP Stipulation

hearing to claim that IZ.PIvI-Based Pricing did not perrnit AEP-Ohio to recover :its capacity

costs.15Q Further, the Commission noted that AEP-Ohio was no longer collecting provider of last

resort ("POLR") charges as a result of the remand in the ESP I Case and may have to share off.-

syste.m sales ("OSS revenues") with its affiliates.1`' The Commission's reasoning azld relialice on

this "record" is unlawful and unreasonabie.

The Commission improperly relied on testimony from the ESP Stipulation hearing

concerning capacity costs.15Z Without this reference to the record of the ESP Stipulation hearing,

the Commission had zio basis to suggest that RPM-Based Pricing was below AEP-Ohio's "cost"

to provide capacity or the Commission's conclusion that RPM-Based Prices could lead to an

unjust and unreasonable result.rs_'

Stipulation, is ararxted.'') avai.lable at:
http://dis.puc.state.oh.uslViewlmage. a.spx?C:MID==A 1001001 A 11.11 E1314424C32193.

14s Entry at 15-16 (Mar. 7. 2012) (Appx at 29-30).

14y Id at 16 (Appx. at 30).
Iso Id (Appx. at 30).
ls^ Id. (Appx. at 30).

152 Id. at 15-16 (Appx. at 29-30)
zs' Id. at 16 (Appx. at 30).
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The Commission also improperly relied oil the fact that AP-Ohiois no lorager

authorized to collect POLR charges. Previously, the Coznmission deteiznined that AEP-Ohio

was not entitled to POLR charges because it had failed to dem.onstrate that it had any POLR.-

related costs. 154 The Conu-nission's suggestion that AEP-Ohio should be permitted to raise its

capacity charges to make up for a cost the Commission previously found had not been proven

d:efies reason. Finally, there was no evidence to address what shortfall might occur because of

AE1'-Ohio's decision to agree to share OSS revenue with its affiliates.

The Iack of record support for the March 7, 2012 Entry was further conlpounded in the

Con-i.nnission's May 30, 2012 Entry wllen the Commission authorized A:EI?-O.hio to extend and

increase the two-tiered pricing schenze.15' The pricing scheme authorized in the May 30, 2012

Entry was not subject to any hearing and no evidence was cited to support increasing the tier one

charges from RPM-Based Priciiig to an arbitrary $146/MW-day.156 AccordingJ.y, the March 7,

2012 and May 30, 2012 Entries are ur.rlawful and unreason.able.

I'roposition of.Law V'.i`fI: The Capacity C'ase.i?ecisions are zenlaFvful and
unreasonable inasmuch as the Corninission failed to directAE.l?Ohio to refund
tlie above-rriarketportion of capacity charges in place sinee .Tanuary 2012 or
credit the excess collection against regalrzt.ory asset balances otherwise eligible

for amortization tlirough retail rates atzd charges.

154.1n the 111at•tet° of the Application of CUZuml3us Southern Power Company for Approval of an
Electric Security Plan; an Amena'm.ent to its Corporate Separation Plan; and the Sale or
Transfer of CertainAssets; Case Nos. 08--917-EL-SSO, et al., Order on Remand at 33 (Oct. 3,
2011), available at: httpe//dis.puc.state.oh.us!TiffToPVffA1001001A11J03B20528I67558.pdf.

115 The pricing scheme authorized in the ESP Stipulation that continued through May 31, 2012
had a. tier oYie price set at the then-current RPM-Based Price and a tier two price set at
$255/MW-day. The pricing schenie authorized in the May 30, 2012 Entry had a tier one price of
$146/MV-day and a tier two price of $255/MW-day. Beginning June 1, 2012, the RPM-Based
Price was roughly $20/MW-day.
156 See Entry at 7-8 (May 30, 2012) (Appx. at 39-40).
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For the reasons expressed herein, the Conuxaission's authorization of an increase in AIi;P-

Ohio's compensation from the mark.et-based RPM-Based Pricing to the two iterations of the two-

tiered pricing scheme and now to the above-market $188.881MW-day pricing scheme was and is

unlawful and unreasonable. Because the CommissioxY patently and unaznbiguously lacked

jurisdiction to approve these charges, as AEP-Ohio repeatedly arbued,l`7 the Court should direct

the Commi;ssion to credit the above-market charges AEP-Ohio collected in excess of RPM-

Based Pricing against regulatory asset balances oth.erwise eligible for amortization thxough retail

rates in order to provide consumers with some "rough justice" for the Commission's patent and

unanabiguous violation of its statutory duty.

Proposition of Law I"X: In addition to the individual errors committed by the
Commission which are referenced or identiji-ed herein, the totality of the
Cornrnission's conduct throughout this proceeding is arbitrary and capricious,
an abuse of discretion, otherwise outside the law and "... at variance witlz `tlze
r•udiments af fair• play' long known to our law. The Fourteenth Anzendment
condemns such niet.liods and defeats tliem." West Ohio Gas Co. v. Pub. Ctil.
Conrrtt., 294 U.S. 63, 71 (1935) (quoting Chicago,lVTlwaukee, & St. Paul Ry.
Co. v. Polt, 232 U.S. 16_5, 168 (1917)).

As described herein, the totality of the Commission's actions during the course of this

proceeding combine to violate IEU-Ohio's due process rights under the Fourteenth Amendment

of the U.S. Constitution. Thxoughout this proceeding, the Commission has repeatedly granted

applications for rehearing, indefinitely tolling them, preventing parties from taking an

unobstructed appeal to the Ohio Supreme Court.1'8 Additionally, the Commission granted AEP-

Ohio authority to temporarily impose various forms of the two-tiered capacity charges without

i'' See e.g, Ohio Power Company's a.nd. Coluinbus Southern Power Company's Application for
Rehearing at 21 (Jan. 7, 2011) (Supp. at 363).

zS8 In fact, AEP-Ohio's application for rehearing challenging the Commission.'s jurisdiction to
regulate its capacity-related. compensation was tolled from February 2, 2011 through October 17,
2012, the Commission issued its decision on the merits (on July 2, 2012) before it addressed
AEP-Ohio's threshold argument that the Commission lacked jurisdiction to proceed. Entry on
Rehearing at 2 (Feb. 2, 2011) (Appx. at 167).
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any record support for the charges. 'l'he Commission also unlawfully and unreasonably created

an incoznplete deferral (the deferred above-market compensation) without any evidence in the

record to support a deferral, and then moved the resolution of the deferred above-market

compensation to a separate proceeding (the EV TI Case) where the evidentiary record had

already closed. Finally, the Commission unlawfillly and uzlreaso.nably authorized carrvi.ng

charges otl the deferral without record support. The totality of the Conumission's actions is a

violation of lEU-C)hio's due process rights.

Whez1 the Comn-Assion has engaged in rateinaking based on evidence not in the record or

failed to allow parties to refiite evidence, the United States Sii.preme Court has held that the

Cornznission violated the due process rights of parties: "[tjhis is not the fair hearing essential to

due process. It is c>ondemnation without trial."15y The United States Supreme Court has also

held that regulation by a public utilities commission in accordance with the jurisdiction's

applicable law "meets the requirements both of substantive and procedural due process wheia it is

iTot arbitrarily and capriciously exercised."l60

Similarly, this Court has held due process in a Conun.ission proceed.ing occurs wlien a

party is given: (1) "ample notice;" (2) "permitted to present evideilee through the calling of its

own witnesses;" (3) permitted to "cross--exaznin[e] the other parties' witnesses;" (4) introduce

exhibits; (5) "argue its position through the filing of posthearing briefs;" and (6) "cliallenge the

PUCO's findings through an applicat.ion for rehear.ingFurther, this C ourt has held that the

Comznission znust, in order to comply with the law, provide "in sufficient detail, the facts in the

^Sg Ohio Bell Tel. C'o_ v. I'ub. Util. Cornrn., 301 U.S. 292, 300 (1937).

150 .F'ub. Util. Comm. v. 1'ollak, 343 U.S. 451, 465 (1952) (ernpliasis added).

161 Tectr°en Energy Delivery Qf Oliio, Inc: v. t'ub, UtTI. CYotnm., I 13 Ohio St,3d 180, 863 N.E.2d
599; 2006-0hio-1386 atT 53.
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record upon which the order is based, and the reasoning followed by the PUCO in reaching its

conclusion..''162 As a disseztting opinion of Just.ice 1-lerbert Brown eloquently expla.ins:

"t`he commission cannot decide cases on subjective belief, wishful thinking, or
folk wisdom. Its decision_ rriust be based on a record containing "sufficierxt
probative evidence to show that the commission's detem.-iination is not manifestly
against the weight of the evidence and is not so clearly unsupported by the record
as to show misapprehension, mistake or w.illfiul disregard of duty."163

The Comm:ission abuses its discretioti if it renders an opin.ion. without record support.164

The Conarnission's conduct throughout this proceeding has subjected parties objecting to

AI;P-Ohio's dernands to condemnation witlxout trial. Throughout this proceeding, the

Comrrzission has taken it upon itself to rewrite the law to claim authority it does not have.

Repeatedly, the Comniission has acceded to A.EP-Ohio's demands, granting rehearing, delaying

any final decision for years. The Comrnission has also repeatedly refused to zrzalce its AEP-Ohio-

fiiieziclly deczsions subject to reconciliation and refund so as to protect the interests of parties

injured by the Commission's AEP-Ohio-inspired rush to judgment. The totality of the

Com-niission's conduct tl-iroughout this proceedizig is arbitrary and capricious, an abuse of

discretion; otherNvise outside the law and "at variance Wzth `the rud.iments of fair play' long

known to our law. The Fourteenth Amendment condemns such methods and defeats them."165

162 Tongren v. Pub. Util. Comm. 85 Ohio St.3d 87, 89 (1999).
163 Consumers' Counsel v. Pub. Util. Comm., 61 Ohio St.3d 396, 406 (1991) dissenting opinion
o,fJustice He7-bert Bt-otivn (quoting Colunabus v. Pub. Util. C:omm., 58 Ohio St.2d 103, 104
(1979)).

i6a Tongren v. Pub. Util. Comm. 85 Oliio St.. 3d 87, 1999-Ohio-206 (quoting Cleveland Elcc.
.Illum: Co. v. Pub. Util. Comm., 76 Ohio St.3d 163 (1.996)); Indus. Energy Users-Ohio v. Pub.
Util. Co1nm., 117 Ohio St.3d 486, 2008-Ohio-990 at T 30.
165 West Ohio Gas Co. v. Pub. Util. Cornm., 294 U.S. 63, 71 (1935) (quoting Chicago,
lufihvaukee & St. Paul Ry. Co. v. Polt, 232 U.S. 165, 168 (1914)).

{C39971:9 } 48



CONCLUSION

For the reasons described herein, the Commission's actions in the proceeding below are

iinlawfiil and uzueasonab:le. Accordingly, IEU-Ohio requests that the Court reverse the

Con^.misszon and reniand this proccedinb back to the Coznmission with d.irections to revoke its

approval of the above-market supplement to RPM-Based Pricin7. IEIJ-C)hio also requests that

the Court direct the Cominission to reduce AEP-Ohio's outstanding regulatory asset balai-zces by

the unlawful and unreasonable above-market capacity charges AEP-Ohio has collected through

the two-tiered pricing schenie and through the $1/MVa'h portion of the RSR.
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