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NOTICE OF APPEAL OF APPELLANT
INDUSTRIAL ENERGY USERS-OHIO

Appellant, Industrial Energy Users-Ohio (“IEU-Ohio” or “Appellant”) hereby gives its
notice of appeal, pursuant to Sections 4903.11 and 4903.13, Revised Code, and Supreme Court
Rule of Practice 2.3(B), fo the Supreme Coutt of Ohio and Appeﬂee, t’hé Public Utilities
Commissien of Ohio.(“Commission” or “PUCO”), from the Comumission’s March 7, 2012 Entry
(Attachment A), May 30, 2012 Entry (Attachment B), July 2, 2012 Opinion and Order
(Attachment C), October 17, 2012 Entry on Rehearing (Attachment D), and December 12, 2012
Entry on Rehearing (Attachment E) in Case No. 10-2929-EL-UNC.

Appellant was and is a party of record i Case No. 10—2929;EL~UNC and timely ﬁle(i its
application for rehearing from the March 7, 2012 Entry on March 27, 2012; timely filed its |
application for rehearing from the May. 30, 2012 Entry on June 19, 2012; timely filed its
application for rehearing from the July 2, 2012 Opinion and Order on August 1, 2012; and timely
ﬁ.}ed its application for rehearing from the October 17, 2012 Entry on Rehearing on
No?ember 15,2012,

The Commission’s March 7, 2012 Entry, May 30, 2012 Entry, July 2, 2012 Opinion and
Order, October 17, 2012 Entry on Rehearing, and December 12, 2012 Entry on Rehearing
(collectively, “the Capacity Case Decisions™) are unlawful and unreasonable for the reasons set

out in the following Assignments of Error: |

1. The Capacity Case Decisions are unlawful and unreasonable since any
authority the Commission may have to approve prices for generation-
related capacity service does not permit the Comimission to apply a cost-
based ratemaking methodology or resort to Chapters 4905 and 4909,
Revised Code, to supervise and regulate pricing for generation-related
capacity services. Similarly, the Capacity Case Decisions are
unreasonable and unlawful to the extent that they state or otherwise

{C390163 }
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suggest that AEP-Ohio has a right to establish rates for generation-related

services that are based on any cost-based ratemaking methodology,
including the ratemaking methodology identified or referenced in Chapters
4905 and 4909, Revised Code..

The Capacity Case Decisions are unlawful and unreasonable because the

Compmission’s jurisdiction under Sections 4905.04, 4905.05, 4905.06, and ‘

4905.26, Revised Code, extends to an electric light company, only when it

is “engaged in the business of supplying electricity for light, heat, or
power purposes to consumers within this state, "2 and does not include
wholesale transactions between AEP-Ohio and competitive retail electric

service (“CRES”) providers.

The Capacity Case Decisions are unlawful and unreasonable because the
Commission is without anthority to “adjudicate controversies between

parties as to contract rights. »3 The Commission’s Capacity Case
Decisions rest upon the Commission’s assessment of AEP-Ohio’s rights

under PYM Interconnection, L.L.C.’s (“PIM™) Reliability Assurance
Agreement (“RAA”), a contract approved by the Federal Energy
Regulatory Commission (“FERC”), which is subject to Delaware law.
The Commission is without jurisdiction. to determine what, if any, rights
AEP-Ohio may have under an agreement and this is particularly true in
this case since the RAA is subject to the exclusive jurisdiction of FERC.

Assuming for purposes of argument that the Commission has authority to
authorize the billing and collection of a generation-related capacity service
charge pursuant to Chapters 4905 and 4909, Revised Code, the Capacity
Case Decisions are unreasonable and unlawful because AEP-Ohio failed
to present the required evidence and the Commission failed to comply
with the substantive and procedural requirements contained in such

Chapters.

The Capacity Case Decisions, which claimed to set a generation-related
capacity rate consistent with the RAA, are unlawful and unreasonable
inasmuch as the Capacity Case Decisions violate the plain language of the
RAA, which must be interpreted under Delaware law (the controlling law
under the RAA).

a. The administratively-determined “cost-based” rates for AEP-Ohio’s

certified electric distribution service area contained in the Capacity Case

! As used herein, AEP-Ohio refers to Ohio Power Company, which has merged with Columbus

" Southern Power Company.

2 Section 4905.03, Revised Code.
3 New Bremen v. Pub. Util. Comm., 103 Ohio St. 23, 30-31 (1921).

{C39016:3 )
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Decisions violate the plain language of Article 2 of the RAA that states the
RAA has a region-wide focus and pro-competitive purpose.

b, Even if the Commission could establish cost-based rates that were
consistent with the RAA, the Commission unlawfully and unreasonably
based its determination of “cost” upon the embedded cost of ABP-Ohio’s
owned and controlled generating assets based on a defective assumption
that such generating assets are the source of capacity available to CRES
providers serving customers in AEP-Chio’s certified electric distribution
service area. The RAA. requires that any change to the defanlt pricing,
PJM’s Reliability Pricing Model (“RPM” or RPM-Based Pricing), must be
just and reasonable and looks to the Fixed Resource Requirement (“FRR™)
Entity, and the FRR Entity’s Service Area and the Capacity Resources
the FRR Entity’s Capacity Plan to establish any pricing other than RPM-

. Based Pricing. Based on the plain meaning of the word “cost,” the
Capacity Case Decisions’ sanctioning of the use of embedded cost to
establish generation-related capacity services is arbitrary and capricious.
In addition, the uncontested evidence demonstrates that AEP-Ohio is not
an FRR Entity, AEP-Ohio’s owned and controlled generating assets are
not dedicated to serve Ohio load or satisfy any FRR obligation and also
demonstrates that AEP-Ohio’s owned and controlled generating assets are
not the Capacity Resources in the FRR Fntity’s Capacity Plan. In such
circumstances, the Commission’s reliance upon embedded cost data for
AEP-Ohio’s owned and controlled generating assets to establish the cost
incurred to provide generation-related capacity services to CRES
providers is arbitrary and capricious.

The Capacity Case Decisions, which offer AEP-Ohio the opportunity to
obtain above-market compensation for generation-related capacity service
through a deferred revenue supplement [computed based upon the
difference between RPM-Based Pricing and $188.88/megawatt-day
(“MW-day™), including interest charges] are unlawful and unreasonable
for the reasons detailed below.

a. The above-market supplement is unlawful and unreasonable inasmuch as
it allows AEP-Ohio to collect above-market compensation for generation-
related capacity service in violation of Ohio law’s prohibition on
collecting transition revenue or its equivalent. The above-market
supplement also violates the terms of AEP-Ohio’s Commission-approved
settlement commitment to not impose lost generation-related revenue
charges on shopping customers.

b. The above-market supplement conflicts with the policies contained in
Section 4928.02, Revised Code, which relies upon market forces,
customer choice, and prices disciplined by market forces to regulate prices
for competitive electric services. Additionally, the Capacity Case

000000004



" Decisions are unlawful and unreasonable inasmuch as the Commission
authorized AEP-Ohio to collect above-market compensation for
generation-related capacity service, which will provide AEP-Ohio’s
generation business with an unlawful subsidy in violation of Section
4928.02(}), Revised Code. .

c. . The Commission is prohibited under Section 4928.05(A), Revised Code,
from regulating or otherwise creating a deferral associated with a
competitive retail electric service under Section 4905.13, Revised Code.
The Commission may only authorize deferred collection of a generation
service-related price under Section 4928.144, Revised Code, and any such
deferral must be related to a rate established under Sections 4928.141 to

4928.143, Revised Code.

.d. ~ The Commission unlawfully and unreasonably authorized AEP-Ohio to
defer the collection of generation-related capacity service revenue. Under -
generally accepted accounting principles, only an incurred cost can be
deferred for future collection. To the extent that the Capacity Case
Decisions imply the Commission’s intended use of Section 4928.144,
Revised Code, that Section also requires the Commission to identify the
incurred cost that is associated with any deferral, a requirement
unreasonably and unlawfully neglected by the Capacity Case Decisions.

e. The Commission unlawfully and unreasonably determined that allowing
AEP-Ohio to collect above-market compensation for generation-related
capacity service' was appropriate to address AEP-Ohio’s claims regarding
the financial performance of its generation business, the competitive
business segment under Ohio law. The Commission’s deference to AEP-
Ohio’s claims regarding the financial performance of its competitive
generation business is also unlawful and unreasonable because it violates
the Commission’s prior determinations holding that such financial
performance is irrelevant for purposes of establishing compensation for
generation-related service.

f The Commission unlawfully and unreasonably authorized AEP-Ohio to
~ inerease the above-market revenue supplement by adding carrying charges
to the deferred supplement without any evidence that carrying charges, or -
any specific level of carrying charges, are lawful or reasonable.

g. The Capacity Case Decisions are unlawful and unreasonable because they
fail to recognize that the rates and charges applicable to non-shopping
custormers, .e. customers taking service under AEP-Ohio’s electric
security plan (“ESP”), are also providing AEP-Ohio with compensation
for generation-related capacity service, it ignores or disregards the fact
that AEP-Ohio bas maintained that non-shopping customers are, on
average, paying nearly twice the $188.88/MW-day price, and it fails to

{C39016:3 } 4
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10.

11.

{C39016:3 }

establish a mechanism to credit such excess compensation obtained from
non-shopping customers against any deferred balance the Capacity Case
Decisions work to create by comparing RPM-Based Pricing to the
$188.88/MW-day price. The non-symmetrical and arbitrary bias
embedded in the Capacity Case Decisions’ description of how the deferred
revenue supplement shall be computed guarantees that AEP-Ohio shall
collect, in the aggregate, total revenue for generation-related capacity
service substantially in excess of the revenue produced by using the
$188.88/MW-day price to determine AEP-Ohio’s generation-related
capacity service compensation for shopping and non-shopping customers.

The Capacity Case Decisions are unlawful and unreasonable inasmuch as.

" the Commission failed to restore RPM-Based Pricing as required by

Section 4928.143(C)(2)(b), Revised Code, when it rejected AEP-Ohio’s

* ESP in its February 23, 2012 Entry on Rehearing in AEP-Ohio’s |

consolidated ESP proceeding (which included this proceeding).
Additionally, the Capacity Case Decisions are unlawful and unreasonable
because the Commission abrogated its February 23, 2012 Entry on
Rehearing despite the fact that no party filed an application for rehearing
from the February 23, 2012 Entry on Rebearing challenging the
appropriate level of compensation AEP-Ohio was to receive for
generation-related capacity service during the pendency of the
Commission’s review in this proceeding.

The Capacity Case Decisions are unlawful and unreasonable masmuch as
the temporary two-tiered rates authorized therein violate the comparability
requirements in Chapter 4928, Revised Code, which require the
generation-related capacity service rate applicable to CRES providers or
otherwise to shopping customers to be comparable to the generation-
related capacity service rate embedded in AEP-Ohio’s standard service
offer (“SSO”) rates and are otherwise unduly diseriminatory in violation
of Ohio law. ‘

The Capacity Case Decisionsiare unlawfil and unreasonable because the
temporary two-tiered rates established by the March 7, 2012 Entry and
May 30, 2012 Entry were not based upon the record from this proceeding,

The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Cormumission failed to direct AEP-Ohio to refund the above-market
portion of capacity charges in place since January 2012 or credit the
excess collection against regulatory asset balances otherwise eligible for
amortization through retail rates and charges.

The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Commission violated Section 4903.09, Revised Code, by failing to
properly address all material issues raised by the parties. .

wh
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12. In addifion to the individual errors committed by the Comrission which -
are referenced or identified herein, the totality of the Commission’s '
conduct throughout this proceeding is arbitrary and capricious, an abuse of
discretion, otherwise outside the law and ... at variance with ‘the
rudiments of fair play” long known to our law. T he Fourteenth

- Amendment condernns such methods and defeats them.” West Ohio Gas
Co. v. Public Utilities Commission, 294 U.S. 63, 71 (1935) (quoting
Chicago, Milwaukee, & St. Paul Ry. Co. v. Polt, 232 U.S. 165, 168
(1917)). Additionally, the implications of the Commission’s unlawful and
unreasonable actions in the proceeding below now threaten to reach
beyond the customers served by AEP-Obio as both Duke Energy Ohio,
Inc. (“Duke”) and The Dayton Power and Light Company (“DP&L”) have
filed copycat applications seeking to impose hundreds of millions of
dollars in unlawful, unreasonable, and above-market generation-related
charges upon the customers they serve.

13. - The Capacity Case Decisions are unlawful and unreasonable because they
unreasonably impair the value of contracts entered into with CRES
providers by retroactively altering the capacity pricing method that was in
place when such contracts were executed. The unlawful and unreasonable
impairment arises, in the particular circumstances presented by this case.
(and will arise in the case of Duke’s copycat application if the
Commission grants Duke’s request), because the prices established by -
PIM’s RPM-Based Pricing establishes generation-related capacity Service .
prices three years in advance and the Capacity Case Decisions alter the
capacity prices that had been fixed and were known and certain at the time
such contracts were executed. To the extent the Commission has any
authority to approve prices for generation-related capacity services by
altering the ratemaking methodology, that authority may not be lawfully
exercised to affect the prices established by the capacity pricing method
previously approved by the Commission, in force by operation of law and
known and certain for contracts entered into prior to the effective date of

“the new capacity pricing method.

WHEREFORE, Appellant respectfully submits that Appellee’s March 7, 2012 Entry,
May 30, 2012 Entry, July 2, 2012 Opinion and Order, October 17, 2012 Entry on Rehearing, and
December 12, 2012 Enfry on Rehearing are unlawful, unjust, aﬁd unreasonable and should be

reversed. The case should be remanded to the Appellee with instructions to correct the errors -

complained of herein.

{C39016:3 } . 6
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Respectfully submitted,
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ATTACHMENT A

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of

)
the Capacity Charges of Ohio Power }
Company and Columbus Southern Power )

)

‘Company.

Case No. 10-2929-EL-UNC

ENTRY

The Commission finds:

(1)

@

On November 1, 2010, American Electric Power Service
Corporation (AEPSC), on behalf of Columbus Southern Power

Company and Ohio Power Company (AFP-Ohic or the

Company),! filed an application with the Federal Energy
Regitlatory Commission (FERC) in FERC Docket No. ER11-
1995. At the direction of FERC, AEPSC refiled its application in
FERC ‘Docket No. FR11-2183 on November 24, 2010. The
application proposed to change the basis for compensation for
capacity costs to-a cost-based mechanism and included
proposed formula rate templates under which AEP-Ohio
would calculate its capacity costs under Section D.8 of Schedule
8.1 of the Reliability Assiurance Agreement (RAA).

On December 8, 2010, the Commission found that an
investigation was necessary in order to determine the impact of
the proposed change to AEP-Ohic’s capacity charges.
Consequently, the Commission sought public comments
regarding the following issues: (1) what changes to the current
state mechanism are appropriate to determine AEP-Ohio’s
fixed resource requirement (FRR) capacity charges to Ohio

competitive retail electric service (CRES) providers; (2} the -

degree to which AEP-Ohio’s capacity charges are currently
being recovered through refail rates approved by the
Commission or other capacity charges; and (3) the impact of
AFRP-Ohio’s capacity charges upon CRES providers and retail
competition in Ohio. The Commission invited all interested

1 The Commission notes that the merger of Cohunbus Southern Power Company into Ohie Power

Company has been confirmed foday

in a separate docket. In the Matter of the Application of Ohjo Power

Company and Columims Southern Power Company for Authority to Merge and Related Approvals, Cdse No. 10-
" 2376-EL-UNC.
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stakeholders to submit written comments in the proceeding
within 30 days of issuance of the eniry and to submif reply
cormments within 45 days of the issuance of the enfry.
Additionally, in light of the change proposed by AFEP-Ohio, the
Commiission adopted as the state compensation mechanism for
AFP-Ohjo the current capacity charges established by the
three-year capacity auction conducted by PJM Interconnection
(PJM), during the pendency of the review.

(3)  OnJanuary 20, 2011, AEP-Ohio filed a motion to stay the reply
comment period and to establish a procedural schedule for
heazing, as well as for an expedited ruling. In the alternative,
AEP-Ohio requested an extension of the deadline to file reply
comments until January 28, 2011. In support of its motion,
AFP-Ohio asserted that, due to the recent rejection of its’
application by FERC based on the “existence of a state
compensation mechanism,” it would be necessary for the
Commission to move forward with an evidentiary hearing
- process to establish the state compensation mechanism. AEP-
Ohio argued that, in light of this recent development, the
parties needed more time to file reply comments. '

. {4) By entry issued January Z1, 2011, the attorney examiner.
granted AEP-Ohio’s motion to extend the deadline to file reply
comments and established the new reply comment deadline as
February 7, 2011, The January 21, 2011, entry also determined
that AEP-Ohio’s motion for the Commuission to establish a

- procedural schedule for hearing would be considered after the
reply comment period had concluded. ’

(5)  OnJanuary 27, 2011, in Case No. 11-346-EL-SS0, et al. (11-346),
AFP-Ohio filed an application for a standard service offer
{S50) pursuant to Section 4928141, Revised Code? The
application was for an electric security plan {ESP} in
accordance with Section 4928.143, Revised Code.

(6) By entry issued August 11, 2011, in the present case, the
attorney examiner established a procedural schedule in order

2 In the Matter of the Application of Colwmbus Southern Power Cornpany and Ohio Power Company for Authority
to Establish a Standard Service Offer Pursusnt to Section 4928.343, Revised Code, in the Form of an Eleciric
Security Plan, Case Nos. 11-346-EL-550 and 11-348-EL-SSO; In the Matter of the Application of Columbus
Southern Power Company and Okio Power Company for Approval of Certain Accounting Authiority, Case Nos.
11-343-FL-AAM and 11-350-EL-AAM.

000000016



10-2929-EL-UNC . | 3

fo establish an evidentiary record on a state compensation
mechanism.  Intexested parties were directed to develop an
evidentiary record on the appropriate capacity cost
pricing/recovery mechanisit including, if necessary, the
appropriate components of any proposed capacity cost
recovery mechanism. An evidentiary hearing was scheduled to
commence on October 4, 2011.

(7}  On September 7, 2011, a stipulation and recommendation (ESP
. 2 Stipulation) was filed by AEP-Ohio, Staff, and other parties to
resolve the issues raised in 11-346 and several other cases
pending before the Commission (consolidated ~cases),®
including the above<aptioned case. Pursuant to an enfry
issued September 16, 2011, the consolidated cases were
consolidated for the purpose of considering the ESP 2
Stipulation. The September 16, 2011, entry also stayed the
procedural schedule in the pending cases, including this
proceeding, until the Commission specifically ordered
otherwise. The evidentiary hearing on the ESP 2 Stipulation
commenced on October 4, 2011, and concluded on Cctober 27,

2011

(8)  On December 14, 2011, the Commission issued an opinion and
order in the consolidated cases, modifying and adopting the
ESP 2 Stipulation (ESP 2 order). :

(9) - Subsequently, on February 23, 2012, the Comnmission issued an
entry on rehearing in the consolidated cases, granting
rehearing in part (ESP 2 entry on rehearing). Finding that the
signatory parties to the ESP 2 Stipulation had not met their
burden of demonstrating that the stipulation, as a package,

benefits ratepayers and the public Interest, as required by the
Commission’s three-part test for the consideration of
stipulations, the Comumission rejected the ESP 2 Stipulation.

3 In the Matier of the Application of Ohio Power Company and Colurbies Southern Power Compuuy for Authority
to Merge and Related Approvals, Case No. 10-2376-EL-UNC; In the Matter of the Application of Columbus
Southern Power Company fo Amend its Emergency Curtailment Service Riders, Case No. 10-343-EL-ATA; In
the Matter of the Application of Ohio Power Company to Amend its Emergency Curtailment Service Riders, Case
No. 10-344-EL-ATA; In the Matter of the Commission Review of the Capacity Charges of Ohio Power Company
and Colurbus Southern Power Company, Case No, 10-2929-EL-UNG; In the Matter of the Application of
Columbus Southern Power Company for Approval of a Mechanism to Recover Deferred Fuel Costs Pursuant to
Sertion 4928.144, Revised Code, Case No. 11-4920-FEL-RDR; In the Matter of the Application of Okie Power
Company for Approvdl of a Mechanismn to Recover Deferred Fuel Costs Pursuant to Section 4928.144, Reviscd
Code, Case No. 11-4921-EL-RDR. '
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(1L

The Commpission directed AEP-Ohio to file, no later than
February 28, 2012, new proposed tariff_s to continue the
provisions, terms, and conditions of its previous ESP, including

an appropriate application of capacity charges under the
approved state compensation mechanism established in the

present case.

On Tebruary 27, 2012, AFP-Ohio filed a motion for relief and
request for expedited ruling in the present docket. Under the
provisions of Rule 4901-1-12(C), Ohio Administrative Code
{O.AC), any memoranda contra AEP-Ohio’s request for
expedited ruling are due by March 5, 2012. Memoranda contra
AEP-Ohio’s request for telief were filed by FirstEnergy
Solutions Corp. (FES), Interstate Gas Supply, Inc. (IGS), Duke
Bnergy Retail Sales, LLC (DERS), Industrial Energy Users-Ohio
(IEU-Ohjo), Ohio Consumers’ Counsel (OCC), and Ohio
Manufacturers’ Association (OMA). A joint memorandum
contra was filed by Constellation Energy Conpmodities Group,
Inc., Constellation NewEnergy, Inc.,, Direct Energy Services,
LLC, Direct Energy Business, LLC, and the Retail Energy
Supply Association (RESA) {collectively, Joint Suppliers).4

Tn its motion for relief and request for expedited ruling, AEP-
Ohio asserts that, in light of the Comumission’s rejection of the
ESP 2 Stipulation, the Commission should quickly resume this
proceeding from the point at which it was suspended to allow
for consideration of the stipulatiorn AEP-Ohio reasons that, in
the absence of the ESP 2 Stipulation, this proceeding would
have been resolved by the end of 2011, and the Company
would not have faced the prospect of unreasonably- low
capacity rates. AEP-Ohio believes that the Commission should
expeditiousty consider implementation of a cost-based capacity
rate, at least for a transition period during which the Company

- would remain an FRR entity, and issue a decision on the merits

of the case within 90 days.

Additionally, AEP-Ohio aigues that a reasonable inferim
capacity rate should be implemented during the pendency of
this proceeding, but cautions that the Copmission should not

4  On February 28,2012, and Maxch 5, 2012,

IGS and RESA, respectively; filed a motion to intervene in this

case. ¥GS and RESA are, therefore, each desmed a party for the purpose of responding to AEP-Ohio’s
motion pursuant to Rule 4901-1-12(E}), O-A.C.
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prejudge the merits of the case through implementatiort of the
interim rate. AEP-Ohic contends that the interim rate should
not be based exclusively on PJM’s Reliability Pricing Model
(RPM) auction prices, which, according to AEP-Ohio, would
precipitate immediate, irreparable financial harm on the
Company, as it would be forced to provide CRES providers
“with access to its capacity at below-cost rates. AFP-Ohio
believes that the majority of its customers would leave its 850G
service, resulting in massive reverme loss for the Company.
Specifically, AEP-Ohio projects that its eamnings for 2012 and
2013 would decrease by 27 percent and 67 percent, respectively,
resulfing in a return on equity of 7.6 percent and 2.4 percent,
respectively, as well as possible downward adjustments to the
Cornpany’s credit ratings. AEP-Ohio argues that such a result
. would be confiscatory, unreasonable, and unjust. AEP-Ohio
- adds that the Company would be forced to pursue all possible
legal remedies if the Commission elects to impose full RPM-
based capacity pricing. Noting that the EST 2 Stipulation was
rejected for reasons unrelated to its capacity charge provisions,
AEP-Ohio argues that it should not be subject to the punifive
sesult of full RPM-based capacity pricing, which the Company
believes would prejudice the outcome of this proceeding by
causing the majority of its customers to switch providers by the
time a final decision is reached. AEP-Ohio also claimns that
switching to RPM-based capacity pricing now, and later
implementing a different pricing scheme after the case is
decided, would cause uncertainty and confusion for customers.

AEP-Ohio believes that using the same two-tiered capacity
pricing proposed in the ESP 2 Stipulation would offer the most
stability and represents a reasonable middle ground based on
the record in this case. Specifically, AEP-Ohio proposes that
the interim rate should be RPM-based capacity pricing for the
first 21 percent of shopping load of each customer class, plus
aggregation, but excluding mercantile Ioad, with an interim
rate of $255.00/megawatt-day (MW-day) for shopping load
above the 21 percent cap. AEP-Ohic notes that this “status
quo” proposal would essentially maintain the approach
implemented to date by the Company pursuant to the revised
Detailed Implementation Plan (DIF) filed on December 29,
2011, which the Company recognizes was subsequently
modified by the Comumission on January 23, 2012, in the
consolidated cases, AEP-Ohio asserts that the record supports
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its interim proposal or, In the alternative, an interim
mechanism that conforms to the Commission’ s modifications to

the revised DIP, with the exception of the inclusion of -

mercantile load. AEP-Ohio notes that it has filed the testmony
of Dr. Kelly Pearce in this docket, as well as testimony from the
same witness in support of the ESP 2 Stipulation in the

consolidated cases, which, according to the Company, supports

2 cost-based formula rate that is well in excess of its inferim
proposal. AEP-Ohio notes that Dr. Pearce’s testimony supports
a capacity rate of $355.72/MW-day, whereas its inferim
proposal would set aside amounts of RPM-priced capacity for
an initial Her of customers and provide for a capacity rate of

$255.00/ MW-day for amounts above the first ter.

Altematively, AEP-Ohio proposes a compromise position of
RPM-based capacity pricing for customers already served by
CRES providers or those having provided a switch request as
of the date of the ESP 2 entry on rehearing, and $255.00/MW-
day for all other customers, including aggregation load, that
switch before the case is decided. AFEP-Ohic believes that this
proposal is a reasonable inferim solution, one that would
facilitate shopping during the pendency of the case, as well as
avoid financial harm for the Company. As this approach
would adopt two opposing litigation positions i part, AEP-
Ohio notes that it can be implemented without prejudice to the
outcome of the case.

Finally, AEP-Ohio notes that the ESP 2 entry on rehearing s
unclear with respect to the directive regarding capacity pricing
and that the Commission should provide dlarification so that
AEP-Ohio may comply with the Commission’s directive.

Tn its memorandum contra, FES argues that AEP-Ohio’s motion
for telief should be denied as legally and procedurally
deficient, and that the Commission should reject the
Company’s attempt to retain the anticompefitive and
discriminatory capacity pricing scheme from the now rejected
ESP 2 Stipulation. FES contends that AEP-Ohio has a number
of means by which it could have sought relief, including
seeking rehearing of the ESP 2 enfry on rehearing pursuant to
Section 4903.10, Revised Code, or seeking emergency rate relief
surcusnt 10 Sechon 4909.16, Revised Code. If AEP-Ohio’s

te el e ey

dispute is with the allegedly confiscatory impact of the state
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compensation mechanisin set forth in the RAA, FES notes that
the Company has already filed a complaint case in FERC

. Docket No. EL11-32, seeking to change the terms of the RAA.

Rather than pursue these options, FES argues that AEP-Ohio
elected to file its motion for relief, which disregards the
rehearing process and is not authorized by statute.

Additionally, FES takes issue with AFEP-Ohio’s claim that RPM-

" based capacity pricing will cause the Company to suffer

immediate and irreparable harm. FES points out that, although
AFP-Ohio sought rehearing of the December 8, 2010, eniry in
this docket, the Company did not claim in its application for
rehearing that RPM-based capacity pricing would cause such
harm and, therefore, FES contends that the Company has
waived the argument. FES adds that AEP-Ohio’s claim that
RPM-based capacity pricing is confiscatory is not credible,
given that the Company voluntarily used such pricing
throughout the term of its first ESP. FES notes that the RFM
zomal price for delivery year 201172012 is approximately
$116.00/MW-day and that AEP-Ohio voluntarily charged a
price of $105.00/ MW-day as recently as the 200972010 delivery
year. FES further notes that AEP-Ohio’s projections for 2012
and 2013 show significant earnings, despite the Company’s
unsupported assumption that the majority of its custormers will
switch to CRES providers under RPM-based capacity pricing.
FES also indicates that AEP-Ohio’s anticipated return on equity
of 7.6 percent for 2012 under RPM-based capacity pricing is
almost exactly what the Company had projected that it would
earn yunder the ESP 2 Stipulation.

In addition, FES argues that the Commission’s directive to
AEP.Ohio is clear and that there is no need for clarification of
the FSP 2 entry on rehearing. FES asseris that AEP-Ohio
should comply with the Commission’s directive and contirue
1o charge RPM-based pricing for its capacity in accordance with
the state compensation mechanism established in the
Commission’s December 8, 2010, entry. In order to comply
with the Commission’s directive, FES notes that AEP-Ohio
need only notify PJM that the state corpensation mechanism
requires RPM-based capacity pricing.

EES adds that the restoration of RPM-based capacity pricing,
which is the default pricing structure under the RAA, would
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(1)

not predetermine the outcome of this case but rather complies
with the RAA and restores all parties to the circurnstances in
place throughout all of ARP-Ohio's first ESP. Given that the
ESP 2 Stipulation has now been rejected, FES also notes that
there is no support in the record for a capacity price of
$255.00/ MW-day, which was negotiated by the signatory
parties to the stipulation. FES argues that AEP-Ohio cannot
rely on the hearing record in the consolidated cases to support
its claims, as the consolidated cases were consolidated for the

limited purpose of considering the ESP 2 Stipulation. Further,
FES points out that even several of the signatory parties agreed

that setting the capacity price based on anything other than

RPM-based pricing was unreasonable but that the other

purported benefits of the ESP 2 Stipulation made the two-tiered
approach acceptable to them. FES adds that AEP-Ohio’s
interim proposal would harm governmental aggregation and
restrict shopping. FES also argues that the two-tered interim
proposal would discriminate among shopping customers, as
well as between shopping customers and non-shopping
customers, and that there are no benefits to outweigh the harm
caused to competitive markets, now that the ESP 2 Stipulation
has been rejected. With respect to AFP-Ohic’s alternative
proposal, FES argues that it directly conflicts with state law and
policy and with the Comumission’s express intent in the BSP 2
order to accommodate governmental aggregation. FES notes
that, if AEP-Chio’s alternative proposal is adopted, all
governmental aggregation load from the November 2011 ballot
imitiatives would be denied RPM-based capacity pricing, as
those communities have not completed enrollments.

IGS states that it does not object to AEP-Ohio’s interim
proposal, but argues that AEP-Ohio’s compromise position
should be rejected. Although 1GS believes that capacity
charges should be market based, it notes that there is a need for
a measured transition from a regulated to a competitive
paradigm. 1G5 asserts that AFP-Chio’s interim proposal is a
seasonable approach that would enable the parties to engage
again in a constructive dialogue toward a more permanent
solution that provides certainty for all stakeholders. IGS
contends that AEP-Ohio’s interim proposal would provide
clarity for CRES providers, as well as an opportunity for
customers o berefit from savings offered by CRES providers.
IGS notes that the interim proposal, which would essentially

000000022 -



10-2929-EL-UNC

(14)

. maintain the capacity pricing recommended in the ESP 2

Stipulation, was agreed fo by most of the parties in the
conSolidated cases. IGS cautions that the RPM capacify
allotments must be available to all customer classes equally, if
AFP-Ohio’s interim proposal is to remain a viable interim
solution. Additionally, although IGS does not object to AEP-
Ohio’s interim proposal, IG5 suggests that, as an alternative,
the Commission could implement a cap on the governmental

aggregation load to which RPM-based capacity pricing applies.
With respect fo mercantile customers, IGS proposes that the

Commission could defer the decision of whether to exclude

.such customers o the comununities seeking to aggregate,
‘instructing each community to capture its decision in its plan of
- gOVernance.

JGS believes that AFP-Ohic’s compromise position would

distort the basic premise of market-priced capacity and would
immediately and perhaps permanently stifle competition.

Noting that there has been a general consensus among

stakeholders that AFEP-Ohio sheuld transition to competition,
IGS argues that a flat rate increase fo $255.00/ MW-day for all

customers electing to shop after February 23, 2012, would not -

serve this end but would rather create a roadblock to
competitive markets.

In its memorandum contra, DERS argues that AEP-Chio’s
motion for relief should be denied and that the Company
should be required immediately to implement RPM-based rates
for capacity while this proceeding is pending, DERS believes
that AEP-Ohio’s interim proposal wottld harm the competitive
markets and dissuade customers from shopping in violation of
state policy. According to DERS, AEP-Ohio’s interim proposal
would penalize new shoppers by imposing a dramatic
escalation in capacity charges. Noting that the Commission has
approved RPM-based capacity pricing as the state
compensation mechanism, DERS maintains that AEP-Ohio
seeks a drastic change from the situation that existed before this
proceeding commenced. DERS further notes that AEP-Ohio’s
proposed two-tiered capacity charge is entirely at odds with
the capacity charge calculation methodologies approved for
other utilifies in the state. :
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Additionally, DERS contends that there is no justification for
the remedy that AEP-Ohio secks. DERS argues that AEP-Ohio
has effectively sought a stay of the capacity-related portion of
the ESP 2 entry on rehearing. DERS asserts that AEP-Ohio has
made no attempt to address any of the relevant factors that are
corisidered in determining whether fo grant 2 stay of an order,
other than to allege that the Company will suffer financial

harm.

IEU-Chio argues that AFEP-Ohio’s motion for relief should be

denjed as another attempt by the Company t0 impede

. shopping by lmiting access to RPM-based capaciy pricing.

IEU-Ohio "notes that the state compensation mechanism

. established in this proceeding requires RPM-based capacity

* pricing. Because the Commission has now rejected the ESP 2

Stipulation including its capacity pricing provisions, [EU-Ohio
asserts that the “status quo” price is the RPM-based price as a
matter of law. [EU-Ohio adds that each of the interim solutions
proposed by AEP-Ohio is discriminatory and non-comparable
in violation of various sections of Chapter 4928, Revised Code,
in that similarly situated customers would be subject to one of
two significantly different capacity prices based on nothing
more than when the determination fo switch providers was

made.

I addition, TEU-Ohio agrees with DERS that AEP-Ohio has '

failed to provide any basis for a stay of the Commission’s
orders regarding capacity charges. Specifically, TEU-Ohio
contends that a elaim of irreparable harm does not enable AEP-
Ohio to secure approval for a new capacity pricing scheme,
even on an interim basis, in this proceeding. TEU-Ohio believes
that, although claims of financial distress and confiscation may
appropriately justify regulatory relief in some circummstances,
1o such circamstances exist in this case. TEU-Ohio notes that
AEP-Ohio has not invoked the Commission’s authority under
Section 4909.16, Revised Code, and that the Company,
therefore, has no justification for seeking interim relief based on
alleged financial distress. [EU-Ohio further notes that AEP-
Ohio has fafled to provide any support for its claim of
confiscation and instead has offered non-record information
showing positive returns for 2012 and 2013. Given that AEP-
Olio has benefited from significantly excessive earnings under
the same SSO rates and the same capacity pricing mechanism

10-
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that the Company was ordered to implement in the BSP 2 entry
on rehearing, IEU-Ohio maintains that the Company has not
provided any basis upon which to believe that the ESP 2 entry
on rehearing will result in confiscation. Even if there were a
legitimate confiscation claim, TEU-Ohio beliéves that AEP-Ohio
should direct its efforts at FERC.

Additionally, IEU-Chio disputes AFEP-Ohio’s argument that a
return to RPM-based capacity pricing would create confusion
¢or customers and CRES providers, IBU-Ohio avers that the
orly confusion surrounding capacity charges stems from AEP-

‘Ohig’s cortinued efforts to jmpede shopping. Noting that
 AEP-Ohio is not authorized fo compete with CRES providers to
provide service fo retail customers, TEU-Ohio also takes issue

with AEP-Ohio’s claim that it would be unlawful to require the
Company to provide below-cost capacity to its competitors.
IEU-Ohio asserts that AEP-Ohio has clearly indicated that its
proposed capacify pricing structure is intended fo prevent
customers from shopping.

[EU-Ohio further argues that none of AEP-Ohio’s proposed
interim solutions is based on record evidence. IEU-Ohio points
out that AEP-Ohios testimony in this proceeding has not been
subjected to discovery or cross-examination and that reliance
on the record supporting the ESP 2 Stipulation and the ESP 2
order is unreasonable in light of the fact that the stipulation has
now been rejected. TEU-Ohio also contends that AFP-Ohio’s
proposed interim solutions are unreasonable, as they would
unreasonably restrict customer choice and limit access to RPM-
based capacity pricing. Finally, THU-Ohio maintains that the
ESP 2 entry on rehearing clearly directs AEP-Ohio to
implement RPM-based capacity pricing. IEU-Ohio adds that
AEP-Chio’s position that the ESP 2 eniry on rehearing requires
clarification is not credible in light of testimony given by the
Company during the hearing on the ESP 2 Stipulation, as well
as arguments raised by AEPSC in a recent filing for relief in
FERC Docket No. BR11-2183.

OCC, in its memorandum contra, argues that AEP-Ohio’s
motion for relief and request for expedited ruling are
procedurally improper and that the subject matter of the
snotion should have been addressed in an application for
rehearing of the ESP 2 entry on rehearing. OCC requests that

11-
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the Conmmission treat AEP-Ohio’s motion as an application for
rehearing and proceed on that basis. OCC further contends
that AEP-Ohio’s untested financial assertions are not part of the
record and should be disregarded.

Tn addition, OCC maintains that AEP-Ohio has failed to
provide any legal basis for its interim capacity pricing
proposals.  OCC believes that Section 4928.143(C)(Z)(b),
Revised Code, requires a retumn to the RPM-based capacity
pricing that existed in December 2011 under the first ESP and

that AEP-Ohio’s proposals are not consistent with the statute.

OCC adds that the ESP 2 enfry on rehearing is clear and that

the Commission ordered AFEP-Ohic to apply RPM-based

capacity pricing under the conditions that were used during
the first ESP. OCC notes that it is disingenuous for AEP-Chio
to claim that it does not understand the Commission’s directive
in the FSP 2 entry on rehearing when the Company’s pleading
in this case and the recent filing in FERC Docket No. ER11-2183
ate [argely devoted to asserting the consequences of a return to
RPM-based capacity pricing. OCC concludes that AEP-Ohio’s
attempt to limit shopping by increasing capacity charges in
violation of state policy should be rejected.

The Joint Suppliers argue that AEP-Ohio’s interim capacity
proposals are contrary 1o the ESP 2 entry on rehearing
including the Cormmission’s clear directive to implement RPM-
based capacity pricing. The Joint Suppliers assert that the two-
tiered capacity charge agreed to under the ESP 2 Stipulation
was a specific component of a comprehensive plan that cannot
now be lifted in part from the stipulation and used outside of
the context for which it was created. The Joint Suppliers add
that AEP-Obio’s interim proposals would effectively curtail
competition and postpone market-based pricing indefinitely,
without all of the other aspects of a transition to competition,
which was the purpose of the two-tiered capacity charge in the
ESP 2 Stipulation. The Joint Suppliers contend that, outside of
the context of the comprehensive ESP 2 Stipulation, the only
appropriate charge for capacity is RPM-based pricing. The
Joint Suppliers note that the top tier of $255.00/MW-day,
which was a negotiated number, has no logical basis and does
not reflect market prices. The Joint Suppliers believe that REM-
based capacity pricing is both transparent and predictable for
all market participants, including consumers and CRES

12~
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providers, and is the only appropriate pricing for capacity
outside of the context of a comprehensive fransition to a

competitive market. The Joint Suppliers note that, for non-

shopping customers, the price of capacity is built into AEP-
Chio’s tariff rates. With respect to shopping customers, the
Joint Suppliers note that the RPM-based capacity rate will be
approximately $116.00/ MW-day antil the June 2012 billing

cycle, which is the same amount that AEP-Ohio has charged -

since the June 2011 billing cycle, other than for a small nurnber
of commercial and industrial customers that switched after the

ESP 2 Stipulation was executed. The Joint Suppliers add that

AEP-Ohio reinstated, in its complance tariffs filed on February

28,2012, the 90-day notice requirement for most non-residential
.customers that elect to shop, which the Joint Suppliers argue

will protect the Company from a flood of shopping for at least
the next 90 days while this proceeding is pending. Therefore,
the Joint Suppliers maintain that AEP-Ohic’s financial concerns
are not well founded at this time.

OMA argues that granting AEP-Ohio’s motion would harm
Chio manufactirers. OMA contends that the relief sought by

AEP-Ohio would prevent cusfomers from taking advantage of -

historically low market prices. OMA adds that, i AEP-Ohio’s
motion for relief is granted, the Company will not be incented
to develop expeditiously a better rate plan than the rejected
ESP 2 Stipulation, as the Company will have some of the
revenue protection that it seeks. OMA also argues that AEP-
Ohio could lessen the detrimental financial impact of the ESP 2
entry on rehearing by developing and filing a new and
improved SS0. OMA notes that AFP-Chio’s projected 2.4
pezcent return on equity for 20153, while not a healthy return on
equity, does not reflect a new rate plan and thus may never
come to fruition. OMA emphasizes that AEP-Ohio seeks relief
for only an interim period until a new 550 is approved. OMA
believes that it is more important for AEP-Ohio and the other
parties o develop a new S50 that can be expeditiously
implemented so as to avoid financial harm to both AEP-Ohio
and customers.

Additionally, OMA asserts that AFRP-Ohio’s motion for relief is
legally deficient. OMA contends that the Commission may not
anthorize ARP-Ohio to modify its capacity charges, even for an

s tets el LR ASSLIAS

interim period, unless the state compensation mechanism is

13-
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changed, emergency relief is granted, or the RAA is modified at

FERC's direction. OMA further contends that ABP-Chio’s -

motion for relief is not authorized under Ohio law and is thus
procedurally deficient.

On March 5, 2012, AEP-Chio filed a motion for leave to file a
reply to the various memoranda contra to provide the
Commission with updated information in response to the
arguments offered by the intervenors and ensure that the
Commission has the necessary information to make an

informed decision. The motion includes the affidavit of AEP- .

Ohio employee Williem A. Allen, Director-Rate Case

Management, regarding the level of shopping in AEP-Ohic’s
_service territory and the details and assumptions used in the

@)

Company's analysis in suppost of the information provided in
the Company’s request for relief.

AEP-Ohio responds that 36.7 percent of AFP-Ohio’s load has
switched or indicated an intention to switch to a CRES provider
as of March 1, 2012, Under the two-tier capacify pricing
mechanism approved by the Commission in the ESP 2 order,
AEP-Ohio claims that 6.8 percent of its total load transferred fo
a CRES provider at the second tier of $255.00/ MW-day. This is
fhe interim structure that AEP-Ohio requests remain in place
until the Commission issues a final decision on the capacity
charge issue. Since the ESP 2 entry on rehearing issued
February 23, 2012, ABP-Ohio states some 10,000 switch
requests have been presented to the Company.

Further, Mr. Allen atfests that, since his rebuttal testimony in
the consolidated cases, the energy prices in the PJM market
have decreased by approximately 25 percent, increasing the
headroom available for CRES providers. Mr. Allen further
reasons that, with the carrent energy prices, CRES providers
can make offers below the Company’s tariff rates with capacity
at $255.00/ MW-day.  According to AFP-Ohio, customer
shopping increased after the ESP 2 eniry on rehearing and will
continue to increase, particularly if all capacity is priced at
RPM, harming AEP-Ohio.

On March 6, 2012, FES filed a memorandam contra AEP-Ohio’s
motion for leave to file a reply. FES contends that AEP-Ohic
filed its motion for relief pursuant to Rule 4901-1-12(C), C.AC,
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" which, in exchange for an accelerated response time, prohibits

the filing of a reply. Further, FES argues that there is nothing
AEP-Ohio filed in its reply that could not have been included
in its motion for relief, which would have granted the other
parties an opportunity to respond FES claims that AEP-Ohia’s
reply is unreasonable and a violation of procedural due process
and requests that the Commission not consider the information
presented in the reply as, according to FES, to do so would be

plain error.

Rule 4901-1-38, O.A.C., provides that the Commission may, for
-good cause shown, prescribe different practices from those
sprovided by rule. It is imperative that the Commission have
-the most accurate and complete information available to make
an informed decision to balance the interests of all
stakeholders, particudarly in light of the unique circumstances

of this case. Accordingly, we grant AEP-Ohio’s motion for
leave to file areply.

We reject claims that the interim relief is not based upon record
evidence. The instant proceeding was consolidated with 11-346
and the cases enamerated i footnote three of this eniry for
purposes of considering the ESP 2 Stipulation. All of the
testimony and exhibits admitted into the record for purposes of
considering the ESP 2 Stipulation are part of the record in this
proceeding. Our subsequent rejection of the ESP 2 Stipulation
did not remove such evidence from the record, and we may,
and do, rely upon such evidence in our decision granting
interim relief.

As certain of the memoranda conira argue, the two-ter

capacity rate was created and agreed to by numerous
infervenors to the consolidated cases, as one component of the
ESP 2 Stipulation. As is the case with a stipulation, parties
negotiate for and compromise on various provisions. We
understand that parties may feel that consideration of the two-
Hier capacity rate as the state compensation mechanism denies
the other parties to the stipulation the benefit of the bargain.
Moreover, while AEP-Ohic may have other avenues to
challenge the alleged confiscatory impact of the state
compensation mechanism, the Commission is also vested with
the authority fo modify the state compensation mechanism
ostablished in our December 8, 2010, eniry in this case.
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As we noted in the entry establishing the state compensation
mechanism, the Commission approved retail rates for AEP-
Otiio in its first ESP proceeding. n re Columbus Southern Power
Comparny and Ohio Power Company, Case Nos. 08-917-EL-550, et
al. (BSP 1 Case). These retail rafes included the recovery of
capacity costs through provider-of-last-resort (POLR) charges
to céertain retail shopping customers based upon the
continuation of the current capacity charges established by the
three-year capacity auction conducted by PJM under the
current FRR mechanism. Entry (December 8, 2010) af 1-2,
Further, the Commission established, as the state compensation

-amechanism, the carrent RPM rate established by the PJM base
. residual auction.

@)

However, on remand from the OSupreme Court, the
Commission eliminated the POLR charges. ESP 1 Case Order
on Remand at 33 (October 3, 2011). Therefore, AEP-Ohio is 1o
longer recelving any contribution towards recovery of capacity

costs from the POLR charges. Further, evidence presented in.

this proceeding in support of the ESP 2 Stipulation claimed that
RPM rates for capacity are below AFP-Ohio’s costs to provide

such capacity. As we have previously noted, the evidence in

(26)

the record indicates a range of potential capacity costs from a
low of $57.35/MW-day (FES Ex. 2 af 5 to a high of
$355.72/ MW-day, as a merged entity (AEP-Ohio Ex. 3 at 10).
Moreover, when retail customers switch to compefitive
suppliers, AEP-Ohio cannot take full advantage of the
opportunity to sell into the wholesale market as any margin on
off-system sales must be shared with other AEP affiliate
companies under its current Pool Agreement and in many
instances is Howed through to customers of non-Ohio AEP
utility affiliates. The Pool Agreement was last amended in 1980
and did not conternplate current cirCumstances. Until the Pool
Agreement is modified, it places AEP-Ohic in a position
different from other Ohio utilities.

Accordiﬁgly, we find support in the record that, as applied to
AEP-Ohio for the interim period only, the state compensation
mechanism could risk an unjust and unreasonable result.

" Therefore, the Commission implements the two-tier capacily

pricing. ~ We implement the two-tier capacity pricing
miechanism proposed by AEP-Ohio in its motion for relief,
subject to the clarifications contained i our January 23, 2012,

J16-
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entry, including the clarification including mercantile
customers as governmental aggregation customers eligible to
receive RPM-priced capacity. Under the two-tier capacity
pricing mechanism, the first 21 percent of each customer class
<hall be entifled fo Hier-one RPM pricing. All customers of
governmiental aggregations approved on or before November
8, 2011, shall be entitled to receive Her-one RPM pricing. The
second-tier charge for capacity shall be at $255.00/ MW-day.
This interim rate will be in effect until May 31, 2012, at which

point the rate for capacity under the state compensation
tmechanism shall revert to the current RPM in effect pursuant to
.the PJM base residual auction for the 201272013 year.

‘Finally, we note that, on March 5, 2012, AEP-Ohio filed notice
_of its intent to file a modified ESP, pursuant to Section 4928.143,
Revised Code, by March 30, 2012. AEP-Ohio plans to propose .

as part of the modified ESP a capacity charge, applicable until
such time as AHEP-Ohio can transition from an FRR to an RPM
entity. AEP-Ohio submits that this will preclude the need for
the Commission to adjudicate this case, provided a satisfactory
interim mechanism. is established and the ESP is resolved

" expeditiously. The Company states the term of the modified

BSP will be June 1, 2012, through May 31, 2016,

Although AEP-Ohio believes that the present case may be
resolved under its modified application for an ESP, the
Commission believes that resclution of this case ‘should no
longer be delayed. Our dedision today temporarily modifying
the state compensation mechanism will allow the Commission
to fully develop the record to address the issues raised in this
proceeding. Therefore, the Commission directs the attorney
examiner to issue a procedural schedule in this case urider
which this matter be set for hearing no later than April 17, 2012.

Tt is, therefore,

17-

ORDERED, That AEP-Ohio’s motion for leave to file a reply is granted.

further,

unti] May 31, 2012. Itis, further,

s,

' C}RDERED, That AEP-Ohio’s motion for relief be granted, as determined above,
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ORDERED, That a copy of this entry be served upon all parties of record.

THE PUBLIC UTILITIES COMMISSION OF CHIO

" Paul A. Centof§ did 2 " Steven D. Lésser

Ve

Andre T/ Porter™> r Cheryl L. Roberto

SIP/GNS/vrm

Entered in the Journal
R 07 28

L3I Heal

Barcy F. McNeal
Secretary
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. ATTACHMENT B

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of ) :
the Capacity Charges of Ohio Power ) Case No. 10-2929-EL-UNC
Company and Columbus Southern Power )

Company.

)
© ENTRY

The Commission finds:

1)

@

By entry issued on March 7, 2012, the Commission granted the
request of Columbus Southern Power Company and Ohio.

Power Company (jointly, AEP-Ohio or Compzny) for relief and
implemented an interim capacity charge until May 31, 2012.1
This inferim capacity charge established a two-tier capacity
pricing mechanism proposed by the Company, subject to the
clarifications contained in our January 23, 2012, entry in this

proceeding.  More specifically, mercantile customers in.
governmental aggregations are eligible to receive capacity

priced in accordance with PJM Interconnection’s (PIM's)
Reliability Pricing Model (RPM). Further, under the two-tier

capacity pricing mechanism, the first 21 percent of each

customer class is entitled to tier-one RPM pricing. All
customers of governmental aggregations approved on or before
November 8, 2011, are entitled to receive tier-one RPM pricing.
The second-tier charge for capacity is $255/megawatt (MW)-
day. Further, the March 7, 2012, entry placed the interim rate
in effect until May 31, 2012, at which point the rate for capacity
under the state compensation mechanism would revert to the
current RPM in effect pursuant to the PJM base residual
anction for the 2012/2013 delivery year.

On April 30, 2012, AFP-Ohio filed a request for an extension of
the interim capacity pricing implemented by the Commission,
pursuant to entry issued on March 7, 2012. AEP-Ohio reasons
that, as a result of issues arising in this proceeding, the
scheduled start of the evidentiary hearing in the Company’s

1 By entry issued on March 7, 2012, the Commission approved and confirmed the merger of Columbus
Southern Pawer Company into Ohio Power Company, effective December 31, 2011, In the Matter of the
Application of Ohic Power Company and Columbus Southern Power Company for Authority io Merge and
Related Approvals, Case No. 10-2376-EL-UNC. ' '
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modified electric security plan (ESP 2) cases,? and the fact that
Commission Staff is working on both proceedings, it is unlikely
that an order on the merits can be issued before May 31, 2012
Purthermore, AEP-Ohio notes that, as part of its modified ESP

2 proceedmg, it proposes an alternative two-tiered capacity -

pricing mechanism. AEP-Ohio reasons that consideration of
the capacity charge mechanism in the modified ESP 2
proceeding represents the potential for yet another change in
capacity rates for shopping customers. To avoid customer
confusion and uncertainty, undue disruption fo the competitive
Ohio retail market, and financial harm to the Company given
the significant drop in the RPM rate effective June 1, 2012, AEP-
Ohio requests that the current interim capacity charges remain
in effecf(tier one at $146/MW-day and tier two at $255/MW-
day) until the Commnission issues a decision on the merits.

Memoranda contra AEP-Ohio’s motion for an extension of the
currently effective interim capacity rates were filed by Chio
Manufacturers’ Association (OMA), jointly by Duke Energy
Commercial Asset Management (DECAM) and Duke Energy
Retail Sales (DERS), jointly by FirstEnergy Solutions (FES) and
Industrial Energy Users-Ohio (IEU-Ohio), Ohio Consumers’
Counsel {OCC), Exelon Generation Company (Exelon), and

" Retail Energy Supply Association (RESA). Ohio Energy Group

(OEG) also filed a response.

In their joint memorandum conira, FES and IEU-Ohio respond
that AEP-Ohio’s motion for extension should be denied
because it is legally and procedurally deficient. Specifically,
FES and IEU-Ohio argue that the Commission has already
determined that the intérim two-tiered capacity pricing ends on
May 31, 2012, and that RPM-based pricing will resuune on June
1, 2012. According to FES and IEU-Ohio, there is no reason to
alter the Commission’s determination that the inferim two-
tiered capacity pricing will remain in place only for that limited
period, particularly when customers and competitive retail
electric service (CRES) providers have relied on the
Comumission’s determination in making decisions regarding

2 In the Matter of the Application of Colurnbus Southern Power Company and Ohio Power Company for Authotity

to Establish a Standard Service Offer and In the Matter of the Application of Cobumbus Southern Power Company
and Ohio Power Compunty for Approval of Cerfain Accounhng Authmty, Case Nos. 11-346-EL-550, 11-348-
BLAS50, 11-349-FIL-AAM, and 11-350-EL-AAM.
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shopping. Further, FES and IEU-Ohio contend that AEP-
Ohio’s motion for extension constitutes an untimely application
for rehearing. FES and IEU-Chio maintain that AEP-Chio
effectively seeks a substantive modification of the
Comymission’s March 7, 2012, entry granting interim relief and

- that the Cdmpany should have, but did not, file an application

for rehearing as its remedy. Because AEP-Ohio elected not to
file an application for rehearing, FES and IEU-Ohio assert that
the Company’s motion should be rejected as an untimely
application for rehearing and a collateral attack on the March 7,
2012, entry. FES and IEU-Ohio also contend that the purported
harm to AEP-Ohio from RPM-based capacity pricing is
overstated and unsupported. FES and IEU-Ohio argue that
AEP-Ohio has failed to establish that it is entitled to emergency
rate relief or to offer any evidence demonstrating that financial
peril would result from a retwrn to RPM-based capacity
pricing. FES and IEU-Ohio note that, in light of the interim
relief granted by the Comumission to date, AEP-Ohico’s return
on equity will exceed the 7.6 percent in 2012 formerly projected
by the Company, which FES and IEU-Ohio contend is more
than enough to avoid significant financial harm to the
Company. FES and IEU-Ohio further note that AEP-Ohio will
not be harmed by RPM-based capacity pricing, given that such
pricing applies to every other generator in Ohio and the rest of

. PJM. Finally, FES and IEU-Ohio assert that, at a minimum,
ABEP-Ohio’s request to maintain the current pricing for .

customers in the first tier should be rejected, if the Commission
should decide to extend the interim two-tiered capacity pricing.
FES and TEU-Ohio maintain that there is no reason to deny
such customers’ the benefits of the decrease in RPM—based
capacity pricing for the 2012/ 2013 delivery year. :

In its memorandum contra, OMA asserts that AFEP-Ohio’s
motion is not merely a request for an extension, but'is actually
a request for additional relief in that the Company seeks fo
modify the RPM-based capacity pricing for customers in the

- first tier.  Additionally, OMA notes that, although the

Commission limited the interim relief period to May 31, 2012, it
did not guarantee that this case would be resclved by June 1,
2012, According to OMA, the unlikelihood of having a final
Commission decision by that date does not warrant an
extension of the interim capacity pricing. OMA contends that
AEP-Ohic has failed to show good cause for its reguest,
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offering nothing other than an unsubstantiated claim of

financial harm. OMA maintains that AEP-Ohio’s motion

would harm Ohio manufacturers, noting that AEP-Ohio is

asking for a tate increase that would impact shopping-

customers immediately without any demonstration that there
is arty harm fo the Company. OMA further argues that AEP-
Ohio’s motion for extension is an unlawful and untimely
attempt at rehearing of the Commission’s March 7, 2012, entry.
Finally, OMA recommends that, if the Commission grants

AEP-Ohio’s motion, the Commission should also require the
Company to deposit the difference between the RPM-based

price for capacity and the amount authorized by the
Commission as additional or continued intetim relief into an
escrow account. If the Commission ultimately determines that
the state compensation mechanism should be based on RFM
pricing, OMA requests that AEP-Ohio be directed to return the
amount in escrow directly to customers that paid more than the
RPM-based price through agreements with CRES providers.

DERS and DECAM contend that AEP-Ohio should not be
permitted, even on an interim basis, to charge anything more
than RPM-based capacity prices. DERS and DECAM believe
that  AEP-Ohio’s effort in this proceeding to extend capacity
pricing that is above market rates will form the basis of the
Company's attempt to gain approval of its pending modified
FSP 2 proposal. Without the Commission’s approval to extend
AEP-Ohio’s current capacity pricing, DERS and DECAM
maintain that the Company will be unable fo prove that its
proposed ESP is more favorable than a market rate option.
Further, DERS and DECAM note that the Commission’s March

7, 2012, entry did not direct that the capacity pricing for

customers in the first tier should remain at the RPM price that
was then in effect. Rather, DERS and DECAM assert that, as
the RPM price changes for the 2012/2013 year, the capacity
price fer customers in the first tier must likewise change.
According to DERS and DECAM, AFP-Ohio has failed to
demornstrate that the Commission should grant further
extraordinary relief. DERS and DECAM note that the relief
requested by AEP-Ohio would have a prejudicial impact on the
competitive environment in Ohio by altering the business
arrangements made by CRES providers. DERS and DECAM
contend that AEP-Ohio has not offered verifiable, convincing
support for its projections of revenue loss. DERS and DECAM
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conclude that the Commission should reject AEP-Ohio’s
attempt to have the Commission prejudge the final outcome of
this proceeding. DERS and DECAM add that, if the
Commission elects to grant further relief, it should at least deny
AFP-Ohio’s request to maintain the current RPM-based price
for customers in the first ter. ,

In-its memdrandum contra, RESA argues that AEP-Ohio’s -

motion is an impermissible collateral attack on the March 7,

2012, entry and that the Company should have made its

arguments in an application for rehearing. RESA contends that
there are no new circamstances that would warrant
consideration of AEP-Ohio’s motion, which is essentially an
mmtimely application for rehearing. RESA notes that the RPM-
based capacity price to take effect on June 1, 2012, was known
on March 7, 2012, when the entry was issued, and that it was
also foreseeable at that point that a final order may not be
issued by May 31, 2012. RESA further notes that the potential
revenue reduction and resulting financial harm that AEP-Ohio

" will suffer from RPM-based capacity pricing was also known

on March 7, 2012, and is, therefore, no reason to grant the

" Company’s motion. Finally, RESA adds that AEP-Ohio’s

motion should be denied on equitable grounds. RESA believes
that customers that shopped under a state compensation
mechanism for capacity at RPM-based prices should be able to
rely on the Commission’s prior orders and receive the benefit

of RPM-based capacity pricing,

Exelon likewise responds that there is no legitimate reason or
set of facts that has occurred since the March 7, 2012, entry that
would warrant a delay in the retum to RPM-based capacity
pricing. Exelon contends that AFP-Ohio seeks only to restrict
competitive market offerings and to restore an environment in
which the Company’s profits are protected at the cost of
competition. Exelon argues that the mere fact of AEP-Ohio’s
status as a Fixed Resource Requirement (FRR} entity does not
justify further avoidance of RPM-based capacity pricing.
Exelon notes that AEP-Ohio’s FRR status does not excuse it
from its responsibility to explore lower cost capacity options in
the market and that nothing prevents the Company from
procuring capacity from the market to fulfill its FRR
commitment. Exelon alse notes that the record reflects a

serious disagreement as to whether any cost-based rate that
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may be appropriate or lawful would be an embedded cost rate,
as AEP-Ohio seeks, or a marginal or incremental cost-based
rate. Further, Exelon points out that AEP-Ohio has known
since December 8, 2010, that it is required to charge CRES

_providers RPM-based capacity prices. Finally, Exelon asserts

that granting AEP-Ohio’s motion would effectively curtail

" competition and postpone market-based pricing indefinitely.

Arguing that AEP-Ohio’s motion should be denied, OCC notes
that the Comrnission determined in its March 7, 2012, entry that
the state compensation mechanism would revert to RPM-based
capacity pricing effective June 1, 2012, and that some customers
may have relied on this entry in making decisions regarding
shopping. OCC adds that AFP-Ohio seeks to maintain a
capacity price for customers in the first tier that will be neither
a cost-based nor market-based rate as of June 1, 2012
Additionally, OCC contends that AEP-Ohio has offered no

© evidence in support of its claim of financial harm. According to

OCC, the Commission has no jurisdiction to reverse its finding
in the Maxch 7, 2012, entry that RPM-based capacity prices will
take effect on June 1, 2012. OCC notes that, because AEP-OChio
failed to file a timely application for rehearing of the March 7,
2012, eritry, the Commission is without statutory authority to
consider the Company’s requested relief.

In its memorandum in response te AEP-Ohio’s motion for
extension, OEG asserts that the Company’s request is
reasonable, given that the implementation of a different pricing
mechanism for-a short period of time may only serve to
aggravate the cwrent uncertainty and customer confusion
regarding capacity pricing. Specifically, OEG notes that it does
not oppose an extension of AEP-Ohio’s carrent capacity pricing
structure for a 60-day period through the end of July.

AFP-Ohio filed a reply to the memoranda contra on May 8,
2012. AEP-Ohio asserts that most of the arguments raised in
the memoranda contra were also made by parties who opposed
the initial request for interim relief and have been addressed
and rejected by the Commission in the March 7, 2012, entry.
Further, AFP-Ohio contends that assertions that the
Commission, through the March 7, 2012, entry, affirmatively

commamitted to the implementation of RPM capacity pricing as of

June 1, 2012, are absurd. According to AFP-Oldo, such a
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decision would amount to the Comunission predetermining its
decision on the merits and foreclose the possibility that the
Conunission  could conclude that RPM pricing is not
appropriate.  Further, the Company reasons that, if the
Cormnpiission issues its order before June 1, 2012, RPM capacity
rates would not go into effect on June 1, 2012, as opposing
parties claim. In addition, AFEP-Ohio submits that evidence in
this proceeding further supports that its capacity costs are
$355/MW-day, significantly higher than the RPM rate of
$20/ MW-day, to be effective June 1, 2012, o

(12} We reject the arguments that AEP-Ohio’s request amounts {o
an wurtimely application for rehearing of the March 7, 2012, -

entry. The Commission is well within ifs jurisdiction to
consider a request for an extension of its previous ruling. The
fact that the Commission indicated that AEP-Ohio’s interim
relief would be in effect until May 31, 2012, does not prevent
our subsequent approval of either an extension of the current
interim relief or another interim capacity charge mechanism, if
warranted under the circumstances. Due fo various factors that
have prolonged the course of this proceeding and precluded
the issnance of an order by May 31, 2012, we find that AEP-
Ohio’s réquest for further interim relief does not constitute a
collateral attack on the March 7, 2012, entry. Furthermore, for
the reasons presented in the Commission’s March 7, 2012,
entry, in particular the evidence in the record that suppotts a
range of capacity costs, as well as AEP-Ohic’s participation in
the Pool Agreement, the Commission concluded that “as
applied to AEP-Ohio, ... the state compensation mechanisim
could risk an unjust and unreasonable result”  The

© Greumstances faced by AEP-Ohio that prompted the

Commission to approve the request for inferim relief have not
changed.

The Commission adopted the interim capacity charge
mechanism to allow for the development of the record in this
case and to address the issues raised as to the state
compensation mechanism for capacity charges, without the
delay of ARP-Ohio’s modified ESP 2 case, which had not yet
been filed. As directed in the March 7, 2012, entry the
evidentiary hearing in this case commenced April 17, 2012,
continued as expeditiously as feasible, and concluded on May
15, 2012. Initial briefs were filed May 23, 2012, and reply briefs
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are due May 30, 2012. Despite the schedule in this proceeding,
it is apparent that the Commission will not be able to issue a
decision on the merits before the interim capacity miechanism

 expires on May 31, 2012. To the extent that the Commission

has already concluded that the circumstances faced by AEP-
Ohio are unigue and have not changed since the issuance of the

March 7, 2012, entxry, and, given that the Comraission has made .

significant progress to address the issues raised in the capacity
charge proceeding, the Comimission finds it reasonable and

,appropﬂate to extend the current interim capacity mechanism.

The interiin capacity rates put into effect by the Maxch 7, 2012,
entry, tier one at $146/ MW-day and tier two at $255/ MW-day,

shail continue until July 2, 2012, unless the Commission 1ssues

its order in this case.

It is, therefore,

ORDERED, That AEP-Chio’s motion for an extension of the interim capacity rates is

 granted, such th
continue until July

further,

at the capacity rates put into effect by the March 7, 2012, eniry shall
2 2012, unless the Commission issues its order in this case. It is,.
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ORDERED, That a copy of this Entry be served upon all parties of record in this

case. :
THE PUBLIC UTILITIES COMMISSION OF OHIO

St&ven D. Lesser . Andre T. Pozter

W}W QMM’ 44&%1/% ~ gt

Cheryl L. Roberto élaby

GNS_/ SJP/vrm

Entered in the Journal
waY 3 0701

i

Barcy F. McNeal
Secretary
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BEFORE

- THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )
the Capacity Charges of Ohio Power } Case No. 10-2929-EL-UNC

Company and Columbus Southern Power )
Company. )
CONCURRING OPINION OF COMMISSIONERS CHERYL L. ROBERTO
AND LYNN SLABY

In order to promote regulatory stability during the pendency of this matter, 1
eoncur in result only.

W} ‘@&@é - %ﬁl M//

Cheryl L. Roberto Lynn Staj#”

Entered in the Journal
MAY 3 020

Wﬁ«mﬁ

Barcy F. McNeal
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of ) _
the Capacity Charges of Ohio Power ) CaseNo. 10-2929-EL-UNC

Company and Columbus Southern Power )
Company. )

DISSENTING OPINION OF COMMISSIONER ANDRE T: PORTER

Commission’s March 7, 2012, enfry and order made clear that the interim rate
adopted in that order “will be in effect until May 31, 2012; at 'which point the rate for
capacity under the state compensation mechanism shall revert to the current RPM in effect
pursuant o the PIM base residual anction for the 2012/2013 year.” I this Commission is
to adopt anything else other than RPM based rates for 100% of shopping load, in which
case 1 would have significant seservations, then a record of evidence must be cited in
support of the decision. At most, I believe that a case record could be cited to support an
extension of the interim capacity price to be “RPM-based” for tier-one customers, ie.
approximately $20/Mw day as of June 1, 2012, with ter-two customers remaining at the
previously approved $255 Mw day.

On Deceraber 8, 2010, the Commission approved a state cornpensation mechanism
based upon PJM Inc.'s annual base residual anction. - That auction establishes annual
capacity rates, effective during the PIM delivery calendar year, L. from June 1 to May 31
of the following year, which competitive suppliers are to pay AEP-Ohio for their capacity.

" Thus, pursuant to this Commission’s decision on December 8, 2010, and based upon the
applicable base residual auctions, it is my understanding that AEP-Ohic charged
$174.29/Mw day for capacity as of the date of that entry through May 31, 2011, and
charged $110/Mw day as of June 1, 9011, No party, nor does the majority in its entry
today, contends that the change in the state compensation mechanism as of June 1, 2011,
was an unjustified interpretation of the Commission’s adoption of the “capacity charges
established by the three-year [base residual auction] conducted by FIM, Inc.”

On December 7, 2011, this Commission modified and approved a Stipulation that
was executed by AFP-Ohio and numerous other parties, many if not all of whom are
currently participating in this proceeding. That Stipulation provided for a tiered capacity

rate mechanism with 21%? of AEP-Ohio load qualifying for tier-one rates—rates that
would be based upon the clearing prices of PIM's base residual auction and would,
therefore, change annually to maich the published PJM capacity clearing price effective on
June 1; those not coming under the percentage cap would receive tiertwo rates of
$255/Mw day. It should be noted here that, similar to the December 8, 2010, entry, no

1 The percentage for Her-one capacity agreed to by AEP Chio and other parties was 21% for 2012, 31% for
2013, and 41% for 2014 .
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party, nor does the majority in its entry foday, contends that the annual change to match
the published PJM capacity clearing price is an unjustified interpretation of the
Commission’s December 7, 2011, entry. The Commiission later rejected all components of
the Stipulation, including the tiered capacity mechanism. ,

However, on March 7, 2012, following a request from AEP-Ohip, the Commission
approved, as an interim stafe compensation mechanism that was to last only uniil May 31,
2012, a tiered approach that is virtually identical in terms of its RPM-based components to
each the December 8, 2010; December 7, 2011; and March 7, 2012, entries. That is, this
Commission left no doubt that 21 % of shopping customers would gualify for Her-one
capacity at RPM-based prices, with.other shopping customers permitted to shop at the
fer-two rate of $255/Mw day; after this interim mechanism expired on May 31, 2012,
capacity rates for all competitive suppliers would be the RPM-based rate. »

In sum, by approving the March 7, 2012, entry, which was iiself based upon a -
review of the record that began with the December 8, 2010, entry, and developed to
support the Stipulation as per AEP Ohio’s request to maintain the slatus quo, the
Commission made a decision to approve a two-tier mechanism, with tier-one pricing
basedipon RPM prices with the RFM prices changing to match current prices as of each
new PjM delivery year. In light of the history and record of this case, I cannot support this
today’s entry, and the request of AEP Qhio. -

Andre T. Porter

Entered in the Journal
MAY 3 02012

WW'MM

Barcy F. McNeal
Secretary
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' ATTACHMENT C

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )

the Capacity Charges of Ohio Power ) o
Company and Columbus Southern Power ) Case No. 10-2929-EL-UNC

Company. )

OPINION AND ORDER

The Commission, coming now to consider the evidence presented in this proceeding,
the transcripts of the hearing, and briefs of the parties, hereby issues its opinion and order. -

APPEARANCES:

Steven T. Nourse, Matthew J. Satterwhite, and Yazen Alami, Americann Eleciric
Power Service Corporation, One Riverside Plaza, 29th Floor, Columbus, Ohio 43215, Porter,
Wright, Morris & Arthur, LLP, by Daniel R, Conway and Christen M. Moore, 41 South High
Street, Columbus, Ohio 43215, and Quinn, Emanuel, Urquhart & Sullivan, LLP, by Derek L.
Shaffer, 1299 Pennsylvania Avenue NW, Suite 825, Washington, D.C. 20004, on behalf of '
Ohio Power Company. ‘ .

‘Mike DeWiﬁe, Ohio Attorney General, by John H. Jones, Assistant Section Chief, and
Steven L. Beeler, Assistant Attorney General, 180 East Broad Street, Columbus, Ohio 43215,
on behalf of the Staff of the Public Utilities Commission of Ohio.

Bruce J. Weston, Ohio Consumers” Counsel, by Kyle L. Kern and Melissa R. Yost,
Assistant Consumers’ Counsel, 10 West Broad Street, Suite 1800, Columbus, Ohio 43215, on
behalf of the residential utility consumers of Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehm, Michael L. Kurtz, and Jody M. Kyler, 36
East Seventh Street, Suite 1510, Cincirmati, Ohio 45202, on behalf of the Ohie Energy Group.

Taft, Stettinius & Hollister LLP, by Mark S. Yurick and Zachary D. Kravitz, 65 East
State Street, Suite 1000, Columbus, Ohio 43215, on behaif of The Kroger Company.

-

McNees, Wallace & Nurick LLC, by Samuel C. Randaizo, Frank P. Darr, and
Joseph E. Oliker, 21 East State Street, 17th Floor, Columbus, Ohio 43215, on behalf of

Industrial Energy Users-Ohio.

: Vorys,;'Sater, Seymour & Pease LLP, by M. Howard Petricoff and Lija Kaleps-Clark,
52 Fast Gay Street, P.O. Box 1008, Columbus, Ohio 43216, on behalf of Constellation
NewEnergy, Inc. and Constellation Energy Commodities Group, Inc.
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Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff and Lija Kaleps-Clark,
52 East Gay Street, P.O. Box 1008, Columbus, Ohio 43216, on behalf of Direct Energy -
Services, LLC and Direct Energy Business, LLC.

o - Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff and Lija Kaleps-Clark,
: 52 East Gay Street, P.O. Box 1008, Columbus, Ohio 43216, on behalf of the Retail Energy
Supply Association. '

Vorys, Sater, Seymour & Pease LLP, by M, Howard Petricoif and Lija Kaleps-Clark,
52 East Gay Street, P.O. Box 1008, Columbus, Ohio 43216, Eimer Stahl LLP, by David M.
Stahl, 224 South Michigan Avenue, Suite 1100, Chicago, Minols 60604, and Sandy I-u
Grace, 101 Constitution Avernie NW, Suite 400 East, Washington, D.C.. 20001, on behalf of
Exelon Generation Company, LLC. '

Mark A. Hayden, FirstEnergy Service Company, 76 South Main Street, Akron, Ohio
44308, Calfee, Halter & Griswold, LLP, by James F. Lang, Laura C. McBride, and N. Trevor
Alexander, 1400 KeyBank Center, 800 Superior Avenue, Cleveland, Ohio 44114, and Jones
Day, by David A. Kutik and Allison E. Haedt, 901 Lakeside Avenue, Cleveland, Ohio 44114,
on behalf of FirstEnergy Solutions Cozp. : :

- Bricker & Eckler LLP, by Thomas J, O’ Brien, 100 South Third Street, Cohumbus, Ohio
43215, and Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Chio 43215, on
- behalf of the Ohio Hespital Association.

Bricker & Eckler LLP, by Lisa G. McAlister, 100 South Third Street, Columbus, Ohio
43215, on behalf of the Ohio Manufacturers” Association.

Jeanne W. Kingery and Amy B. Spiller, 139 East Fourth Street, Cincinnati, Ohio
* 45202, on behalf of Duke Energy Retail Sales, LLC and Duke Energy Commercial Asset
Management, Inc,

Whitt Sturtevant LLP, by Mark A. Whitt, Andrew J. Campbell, and Melissa L.
Thompson, PNC Plaza, Suite 2020, 155 East Broad Street, Columbus, Ohio 43215, and
Matthew White, 6100 Emerald Parkway, Dublin, Chio 43016, on behalf of Interstate Gas

Supply, Inc. _

Bailey Cavalieri LLC, by Dane Stinson, 10 West Broad Street, Suite 2100, Columbus,
Chio 43215, on behalf of the Ohio Association of Scheol Business Officials, Ohio School
Boards Association, Buckeye Association of School Administrators, and Ohio Schools

Ceonmcil, :

LR L 3 8
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Kegler, Brown, Hill & Ritter, LPA, by Roger P. Sugarman, 65 Hast State Street, Suite
1800, Columbus, Ohio 43215, on behalf of the National Federation of [ndependent Business,
QOhio Chapter. :

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215, on behalf of Dominion Retail, Inc. ,

Tce Miller LLP, by Christopher L. Miller, Asim Z. Haque, and Gregory H. Durnn, 250
West Street, Columbus, Ohio 43215, on behalf of the Association of Independent Colleges
and Universities of Ohio. .

Ice Miller LLP, by Asim Z. Haque, Christopher L. Miller, and Gregory H. Dunn, 250
West Street, Columbus, Ohio 43215, on behalf of the city of Grove City, Ohio.

OPINION:

[ HISTORY OF THE PROCEEDING

~On November 1, 2010, American Electric Power Service Corporation (AEPSC), on
behalf of Columbus Southern Power Company (C5F) and Ohio Power Company {OF)
(jointly, AEP-Ohic or the Company),} filed an application with the Federal Energy
Regulatory Commission (FERC) in WERC Docket No. ER11-1995. On November 24, 2010, at
the direction of FERC, AFPSC refiled the application in FERC Docket No. ER11-2183 (FERC
fling). The application proposed fo change the basis for compensation for capacity costs to
» cost-based mmechanism, pursuant to Section 205 of the Federal Power Act (FPA) and
Section D.8 of Schedule 8.1 of the Reliability Assurance Agreement (RAA) for the regional
pansmission organization (RTO), PIM Interconnection, LLC (PTM), and included proposed
formula rate templates under which AEP-Ohio would calculate its capacity costs.

On December 8, 2010, the Commission found that an investigation was necessary in
order to determine the impact of the proposed change to AFP-Ohio’s capacity charge.
Consequently, the Cormission sought public comments regarding the following issues: (1}

" what changes to the current state compensation mechanism are appropriate to determine
AEP-Ohic’s fixed resource requirement (FRR) capacity charge to Ohio competitive retail
electric service {CRES) providers, which are referred to as alternative Joad serving entities
(LSE) within PJM; (2) the degree to which AFEP-Ohio’s capacity charge is currently being
recovered through retail rates approved by the Commission or other capacity charges; and
(3) the impact of AEP-Ohio’s capacity charge upon CRES providers and retail competition
in Ohio. The Commission invited all interested stekeholders to submit written comments in

1 By entty isstied on March 7, 2612, the Commissien approved and confitmed the merger of CSF into OF,
cffective December 31, 2011 It the Matter of the Application of Oldo Power Company and Colizmbus Sputhern
Power Company for Authority to Merge and Related Approvals, Case No, 10-2376-EL-UNC.
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the proceeding within 30 days of issuance of the entry and to submit reply commerds within
45 days of the issuance of the entry. Additionally, in light of the change proposed by AEP-
Ohio, the Commission explicitly adopted as the state compensation mechanism for the
Company, during the pendency of the Teview, the current capacity charge established by

the three-year capacity auction conducted by PJM based on its reliability pricing model
(REM).

On January 20, 2011, AEP-Ohio filed a motion to stay the reply comment period and
to establish a procedural schedule for hearing. In the alternative, AEP-Ohio requested an
extension of the deadline to file reply comuinents until Jarwary 28, 2011. In support of ifs
motion, ABP-Ohio asserted that, due to the recent rejection of its application by FERC based
on the existence of a state compensation mechanism, it would be necessary for the
Commission to move forward with 2n evidentiary hearing process to establish the proper
state compensation mechanism. AEP-Ohio argued that, in light of this recent development,

the parties needed more time to file reply comments.

By entry issued on Janmary 21, 9011, the attorney examiner granted AEP-Ohio's
motion to extend the deadline to file reply comments and established the new reply
commument deadline as February 7, 2011. The January 21, 2011, entry also determined that
AFEP-Ohio’s motion for the Cormmission to establish a procedural schedule for hearing
would be considered after the reply. comument period had concluded.

. On January 27, 2011, in Case No. 11-346-EL-5S0, et al. (11-346), AEP-Ohio filed an
application for a stanidard service offer (880) pursuant to Section 4978.141, Revised Code.2

The application was for an electric security plan (ESP) in accordance with Section 4928.143,

Revised Code. g :

Motions 1o intervene in the present case were filed and intervention was granted to
the following parties: Ohio Energy Group (OEG); Industrial Energy Users-Chio (IEU-Ohic);
Ohio Consurners’ Counsel (OCC); Ohio Partners for Affordable Energy (OPAE)%; Ohic
Mannfacturers’ Association (OMA); Ohio Hogpital Association (OHA); Direct Energy
Services, LLC and Direct Energy Business, LLC (jointly, Direct Energy); Constellation
Energy Commodities Group, Inc. and Constellaion NewEnergy, Inc. (jointly,
Constellation); FirstEnergy Solutions Corp. (FES) Duke Energy Retail Sales, LLC and Duke
Energy Commercial Asset Management, Inc. (jointly, Duke); Exelon Generation Company,

LLC (Bxelon); Interstate Gas Supply, Inc. (IGS); Retail Energy Supply Association (RESA);

2 Iy the Matier of the Application of Columbus Souihern Power Compurty and Ohio Power Company for Authority to
Esigblish « Standard Service Offer Pursuant fo Section 4928.143, Revised Code, irt the Form of an Electric Security
Plan, Case Nos. 11-346-EL-550 and 11-348-EL-S50: T the Matter of the Application of Columbus Southern
Puwer Compary and Okio Power Company for Approoal of Certain Accounting Authority, Case Nos. 11-343-EL~
AAM and 11-350-EL-AAM.

3 OnNovember 17, 2011, OPAE filed a notice of withdrawal from this case.
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Ohio Association of School Business Officials, Ohio School Boards Association, Buckeye
Association of School Administrators, and Ohio Schools Council (collectively, Schools);
Ohio Farm Bureau Federation (OFBF); The Kroger Company {Kroger); Ohio Chapter of the
National Federation of Independent Business (NFIB); Dominjon Retail, Inc, (Dominion
Retail); Association of Independent Colleges and Universities of Ohio (AICUOY; city of
Grove City, Ohio (Grove City); and Ohio Construction Materials Coalition (OCMC) A

Tnitial comments were filed by AEP-Ohio, IEU-Ohio, OMA, OHA, Constellation,
Direct Energy, OFEG, FES, OPAE, and OCC. . Reply comments were filed by AEP-Chio,
OEG,'Constellaﬁon, OPAE, FES, and OCC.

By-entry issued on Augnst 11, 2011, the attorney examiner set a procedural schedule
in order to establish an evidentiary record on a proper state compensation mechanism. The
evidentiary hearing was scheduled to commence on October 4, 2011, and interested parties
were directed to develop an evidentiary Tecord on the appropriate capacity cost
pricing/ recovery mechanism, including, if necessary, the appropriate compqnent_'s of any
proposed capacity cost recovery mechanism. In accordance with the procedural schedule,
AEP-Ohio filed direct testimony on August 31, 2011. ‘

- ‘On September 7, 2011, a stipulation and recommendation (ESP 2 Stipulation) was
filed by AEP-Ohio, Staff, and other parties to resolve the issues raised in 11-346 and several
other cases pending before the Commission (consolidated cases),” including the above-
captioned case. Pursuant to an enfry jesued on September 16, 2011, the consolidated cases
were consclidated for the sole purpose of considering the ESP 2 Stipulation. The September
16, 2011, entry also stayed the procedural schedules in the pending cases, including this
proceeding, until the Commission specifically ordered otherwise. The evidentiary heazing
on the ESP 2 Stipulation commenced on October 4, 2011, and concluded on October 27,

2011.

On December 14, 2011, the Commission issued an opinion and order in the

consolidated cases, modifying and adopting the ESP 2 Stipulation, including its two-tier

4 OnApril 19,2012, OCMC filed 2 corrected cover sheet fo its motion for intervention, indicating that it did
not intend to seek intervention in this case. ' :
5 Iy the Matter of the Application of Ohie Power Compary and Columbus Southern Power Company for Authority to
Merge and Related Approvals, Case No. 10-2376-EL-UNGC; In the Matter of the Application of Columbus Southern
Power Company to Amend its Emergency Curtailment Service Riders, Case No. 10-343-EL-ATA; In the Matter of
the Application of Ohio Power Compmty 0 Amend its Emergency Cirrtailment Service Riders, Case No. 10-344-
EL-ATA; It the Matter of the Commission Review of the Capacity Charges of Ohio Power Compary and Columbus
Southern Power Company, Case No. 10.2929-EL-UNC; In the Matler of the Application of Columbus Southern
Power Comparny for Approoal of a Mechanism to Recover Deferred Fuel Costs Pursuant to Section 4928.144,
Revised Code, Case No, 11-4520-FL-RDR; I the Matler of the Application of Ohio Power Company for Approval
of & Mechanism to Recover Deferred Fuel Costs Pursuani to Section 4928.144, Revised Code, Case No. 1149521~
EL-RUR.
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capacity pricing mechanism. Subsequently, on February 23, 2012, the Commission issued
an entry on rehearing in the consolidated cases, granting rehearing in part. Finding that the
signatory parties to the ESP 2 Stipulation had not met their burden of demonstrating that
the stipulation, as a package, benefits ratepayers and the public interest, as required by the

.Commission’s three-part fest for the consideration of stipulations, the Commission rejected
the ESP 2 Stipulation. The Commission directed AEP-Ohio to file, no later than February
28, 2012, new proposed tariffs to continue the provisions, terms, and conditions of its
previous ESP, including an appropriate application of capacity charges under the approved
state compensation mechanism established in the present case. '

By entry issued on March 7, 2012, in the above-captioned case, the Commission
implemented an interim capacity pricing mechanism proposed by AEP-Chio in a motion for
relief filed on February 27, 2012. Specifically, the Commission approved a two-tier capacity
pricing mechanism modeled after the one recommended in the ESP 2 Stipulation. Approval
of the interim capacity pricing mechanism was subject fo the clarifications confained in the
Commission’s January 23, 2012, entry in the consolidated cases, inchiding the clarification to
include mercantile customers as governmental aggregation customers eligible to receive
capacity pricing based on PJM’s RPM. Under the two-tier capacity pricing mechanism, the
first 21 percent of each customer class was entitled to tier-one, RP"M-based capacity pricing.
All customers of governmental aggregations approved onor before November 8, 2011, were

also entitled to receive tier-one, RPM-based capacity pricing. For all other customers, the
second-tier charge for capacity was 3255/ megawatt-day {(MW-day). Inaccordance with the
March 7, 2012, entry, the interim rate was to remain in effect until May 31, 2012, at which
point the charge for capacity under the state compensation mechanism would revert to the
current RPM price in effect pursuant to the PJM base residual auction for the 2012/2013

delivery year.

By eniry issued on March 14, 2012, the attorney examiner established a procedural
schedule, which included a deadline for AEP-Ohio to revise or update its August 31, 2011,
testimony. A prehearing conference occurred on April 11, 2012. The evidentiary hearing
commenced on April 17, 2012, and concluded on May 15, 2012. During the evidentiary '
hearing, AEP-Ohio offered the direct testimony of five witnesses and the rebuttal testimony -
of three witnesses. Additionally, 17 witnesses testified on behalf of various intervenors and

three witnesses testified on behalf of Staff.

On April 30, 2012, AEP-Ohio filed a motion for extension of the interim relief granted
by the Commission in the March 7, 2012, entry. By eniry issued on May 30, 2012, the
Commission approved extension of the interim capacify pricing mechanism through July 2,

2012

Initial briefs were filed by the parties on May 23, 2012, and reply briefs were filed on
May 30, 2012. ‘ ' .
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1L APPLICABLE LAW

AEP-Ohio is an electric light company as defined by Section 4905.03(A)(3), Revised
- Code, and a public utility pursnant to Seciion 4905.02, Revised Code. AEP-Ohio is,
therefore, subject to the jurisdiction of the Commission pursuant to Sections 4905.04,
4905.05, and 4905.06, Revised Code.

Tn accordance with Section 4905.22, Revised Code, all charges for service shall be just
and teasonable and not more than allowed by law or by order of the Commission.
Additionally, Section D.8 of Schedule 81 of the RAA, which is a portion of PJM's tariff
approved by FERC, is informative in this case. It states:

In a state regulatory jurisdiction that has implemented retail
choice, the FRR Entity must include in its FRR Capacity Plan all
load, including expected load growth, in the FRR Service Area,
notwithstanding the loss of any such load to or among
alternative retail LSEs. In the case of load reflected in the FRR
Capacity Plan that switches to an alternative retail LSE, where
the state regulatory jurisdiction requires switching customers or
the LSE to compensate the FRR Entity for its FRR capacity
obligations, such state compensation mechanism wilt prevail. In

' the absence of a state compensation mechaniso, the applicable
alternative retail LSE shall compensate the FRR Entity at the
capacity price in the unconstrained portons of the PIM Region,
as determined in accordance with Attachment DD to the FJM
Tariff, provided that the FRR Entity may. at any time, make a
filing with FERC under Sections 205 of the Federal Power Act
proposing to change the basis for compensation to a method
based on the FRR Entity’s cost or such other basis shown to be
just and reasonable, and a retail LSE may at any time exercise its
rights under Section 206 of the FPA.
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0L DISCUSSION AND CONCLUSIONS

A. Procedural Issues

1. Moton to Disoiss

On April 10, 2012, as corrected on April 11, 2012, IEU-Ohio filed a motion to dismiss
this case. In its motion, TEU-Ohio asserts that the Commission lacks statutory authority to
suthorize costbased or formulabased compensation for AFP-Ohio’s FRR capacity
obligations from CRES providers serving retail customers in the Company’s service
territory. On April 13, 2012, AEP-Ohio filed a memorandum in partial opposition to IEU-

. Ohio’s motion to dismiss. AEP-Ohio argues that the establishment of wholesale rates to be
charged to CRES providers for the provision of capaeity for resale to retail customers is a.
matter governed by federal law. AEP-Ohioc notes, however, that [EU-Ohio’s untimely
position in its motion to dismiss 1 severely undercut by its previous arguments regarding
Ohio Jaw. A¥XP-Ohioc further notes that IEU-Ohio requests that the Commission order a
return. fo RPM-based capacity pricing upon concluding that it has no jurisdiction. . AEP-
Ohio argues that, if the Commission concludes that it lacks jurisdiction, it must revoke the

- state compensation mechanism established in its December 8, 2010, entry, revoke its orders
1ssued in this case, and leave the matter to FERC. IEU-Ohio filed a reply to AEP-Ohid’s
miemorandum on April 16, 2012, reiterating its request for dismissal of the case and
implementation of RPM-based capacity pricing. On April 17, 2012, RESA filed a
memorandum contra IBU-Ohio’s motion to dismiss. RESA contends that the Cominission
has jurisdiction pursuant to its general supervisory powers under Sections 4905.04, 4905.05,
and 4905.06, Revised Code, as well as pursuant 10 Secton 4928.143, Revised Code, to
establish a state compensation mechanism and that IEU-Ohio’s motion is procedurally
improper and should be denied. ’ :

At the outset of the hearing on April 17, 2012, the attorney examiner deferred ruling
on TEU-Ohio’s motion to dismiss (Tr. I at 21-22). Upon conclusion of AEP-Ohio’s direct
case, IEU-Ohio made an oral motion to dismiss the proceeding, asserting that the Company
had failed to meet its burden of proof such that the Commission could approve the
proposed capacity charge based on gither its autherity to set rates for competitive or
noncompetitive retail eleciric service, or its authority to set rates pursuant to Section
4909.16, Revised Code (Tr. V at 1056-1059). Again, the attorney examiner deferred ruling on

~ the motion (Tr. V at 1061} '

In its brief, IEU-Ohio argues that the Commission should dismiss this case and
require AEP-Ohio to reimburse all consumer representative stakeholders for the cost of
participation in this proceeding and 11-346, as such costs were incwrred by all consumer
representative stakeholders who opposed the ESP 2 Stipulation, with reimbursement
occuffing theough a cash payment. FEU-Ohio contends that ABP-Ohic’s proposed capacity

- charge is unlawful and contrary to the public interest based on the common law principles
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codified in Chapter 1331, Revised Code, which is known as the Valentine Act and governs
monopolies and anticompetitive conduct. TEU-Ohio asserts that the Valentine Act compels
the Commission to reject AEP-Ohio’s anticompetitive scheme o preclude free and
unrestricted competiion among purchasers OI CONSUINErs in the sale of competitive
generation service. According fo [EU-Ohio, if the AEP East Interconpection Agreement
{pool agreement) and the RAA are agreements having the effect of precluding free and
urestricted competition between the parties to such agreements, purchasers, or consumers,
the agreements are void by operation of Ohio law. AEP-Ohio responds that IEU-Ohio wrges
the Commission to rely on a statute that it has no jurisdiction to enforce, noting that
authority to enforce the Valentine Act is vested it the courts of common pleas, pursuant to
Section 1331.11, Revised Code. AFEP-Ohio adds that IEU-Ohio's request for reimbursement
of litigation costs is unjustified under the circumstances of this case, unsupported by any

statute or rule, and should be denied.

The Commission agrees with AEP-Ohio that it has no authority with respect to
Chapter 1331, Revised Code. However, the Cornmission finds that it has jurisdiction to
establish a state compensation mechanism, as addressed further below. EU-Ohin’s motion
to dismiss this proceeding is, therefore, without merit and should be denied. In addition,
TEU-Chio's request for reimbursement of ifs litigation expenses is unfounded and should
likewise be denied.

2. Motion for Permission to Agpeaf Pro Hac Vice Instanter

On May 9, 2012, as supplemented on May 14, 2012, a motion for permission to
appear pro hac vice insfanter on behalf of AEP-Ohic was filed by Derek Shaffer. No
memoranda contra were filed. The Commission finds that the motion for permission to

appear pro hac vice instanter is reasonable and should be granted.

B. Substantive Issues

The key substantive issues before the Commission may be posed as the following
questions: {1} does the Commission have jurisdiction to establish a state compensation
mechanism; (2) should the state compensation mechanism for AEP-Chio be based on the
Company's capacity costs or on another pricing roechanism such as RPM-based auction
prices; and (3) what should the resulting compensation be for AEP-Ohio’s FRR capacity
obligations. In addressing this final question, there are a riumber of related issues to be
considered, including whether there should be an offsetting energy credit, whether AEP-
Ohio's proposed cost-based capacity pricing mechanism constitutes a request for recovery
of stranded generation investment, and whether OEG’s alternate proposal should be

~adopted by the Commission.

i. Tioes fie Comrission have jurisdiction to establish a state
compensation mechanism?
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a AEP-Ohio

Article 2 of the RAA provides that the RAA’s purpose is “to ensure that adeqguate
Capacity Resources, including planned and Existing Generation Capacity Resources,
planned and existing Demand Resources, Energy Efficiency Resources, and [Interruptible -
Load for Reliability] will be planned and made available to provide reliable service to loads
within the PJM Region, to assist other Parties during Emergencies and to coordinate
planning of such resources consistent with the Reliability Principles and Standards.” 1t
further provides that the RAA should be implemented "in a manner consistent with the
developmenit of a robust competifive marketplace.” Under Section 74 of the RAA, “1a}
Party that is eligible for the [FRR] Alternative may satisfy its obligations hereunder to
provide Unforced Capacity by submitting and adhering to an FRR Capacity Plan.”

In accordance with the RAA, AEP-Ohio elected to opt out of participation in PJM’s

RPM capacity market and instead chose to become an FRR Entity that is obligated to

provide sufficient capacity for all connected load, including shopping load, in its service

territory. AEP-Ohio will remain an FRR Entity through May 31, 2015 (AEP-Ohio Ex. 101 at

. 7-8), and, accordingly, the Company has committed to ensuring that adequate capacily

resonrces exist within its footprint during this timeframe, Under the RAA, the default
chazge for providing this service is based on PJM’s RPM capacity auction prices. According -

to  AEP-Ohio, due to the decrease in RPM aucton prices as reflected below and the onset of

retail shopping in the Company’s sgrvice territory in 2010, the adverse financial impact on

the Company from supplying CRES providers with capacity at prices below cost has

become significant.
B _§MWdy
PIM Delivery Year PIM Base Residual Auction Capacity Charge”
(BRA) Price

201072011 | L. 517429 $220.96
2011/2012 | $110.00 $145.79
2012/2013 $16.46 $20.01
2013/2014 | - 52773 $33.71
2014/2015 $125.99 $153.89

| “BRA adjusted for final sonal capacity price, scaling factor, forecast pool ieqm'rement and losses
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As a result, AEP-Ohio made the decision to seek approval, pursuant to the RAA, to collect a
cost-based capacity rate from CRES providers. In its FERC filing, AEP-Ohio proposed cost-
based forrula tariffs that were based on its FERC Form 1 for 2009. In response to the FERC
filing, the Commission opened this docket and, in the December 8, 2010, entry, adopted
 capacity pricing based on the RPM auction price as the state compensation mechanism for
AFEP-Ohio’s FRR capacity obligations. Subsequently, FERC rejected AEP-Ohio’s proposed
formula rate in light of the state compensation mechanism. _

AEP-Ohio asserts that, because FERC has jurisdiction over wholesale electric rates
and state commissions have jurisdiction over retafl rate matters, it is evident that the
seference to a state compensation mechanism in Section D.8 of Schedule 8.1 of the RAA
contemplates a retail, not a wholesale, capacity pricing mechanism. AEP-Ohio believes that
the provision of generation capacity to CRES providers is a wholesale transaction that falls
within the exclusive ratemaking jurisdiction of FERC. In its brief, AEP-Ohio states that the
purpose of this proceeding is to establish a wholesale capacity pricing mechanism and that
retail rates cannot change as a result of this case. AFEP-Ohio notes that intervenors
universally agreed that the compensation paid by CRES providers to the Company for its
FRR capacity obligations is wholesale in nature (Ir. IV at 795: Tr. V at 1097, 1125; Tr. VI at

1246, 1309).
b, Intervenors

As discussed above with respect to its motion to dismiss, [EU-Ohio contends that the
Commission lacks statutory authority fo approve a cost-based rate for capacity available to
CRES providers serving refail customers in AFP-Ohio’s service territory. [EU-Ohio argues
that, if the Comumission concludes that the provision of capacity to CRES providers is
subject to the Commission’s economic regulation jurisdiction, it must determine whether
the service is competitive or noncompetitive. JEU-Ohio notes that generation service is
classified as a competitive service ander Section 4928.03, Revised Code. IBEU-Ohio
emphasizes that no party has claimed that capacity is not part of generation service. IEU-
Ohio asserts that, if the provision of capacity is in fact considered a competitive generation
service, the Commission’s economic regulation jurisdiction is limited to Sections 4928.141,
4928142, and 4928.143, Revised Code, which pertain to the establishment of an 850. [EU-
Ohio notes that these sections contain various substantive and procedural requirements that
must be satisfied prior to the lawful establishment of an 550, none of which has been
satisfied in the present case, which precludes the Commission from considering or
approving AEP-Ohio’s proposed cost-based capacity pricing mechanism. [EU-Ohio adds
that Section 4928.05, Revised Code, prohibits the Commission from regulating competitive
retail electric service under its traditional cost-based ratemaking authority contained in
Chapter 4909, Revised Code. IEU-Ohio continues that, if the provision of capacity is
nevertheless deemed a noncompefitive service, the Commission cannot approve AEP-
Ohio’s proposed capacity pricing mechanism because the Company has failed to satisfy any
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of the statutory requirements found in Chapter 4509, Revised Code. TEU-Ohio also argues
_____ that AEP-Ohio has failed to satisfy the requirements of Section 4909.16, Revised Code,
which must be met before the Cornmission can authorize a rate increase to avoid financial
harm. Finally, IEU-Ohio maintains that the Commission’s general supervisory authority is
not a basis for approving rates. Even aside from the question of the Commission’s
jurisdiction, IEU-Ohio contends that AEP-Ohio has not met the burden of proof that would
apply pursuant to Section 4909.16, 4909.18, or 4978.143, Revised Code.

"RESA and Direct Energy (jointly, Suppliers) argue that the Commission has authority
under state law to establish the state compensation mechanism. The Suppliers contend that
the Comurdssion, pursuant to its general supervisory authority contained within Sections
4905.04, 4905.05, and 4905 .06, Revised Code, may initiate investigations to review rates and
charges, as it has done in this case to consider ABP-Ohio’s capacity pricing mechanism for
its FRR obligations. The Suppliers point out that, in the December 8, 2010, entry, the
Commission even referericed fhose sections and noted that it has the authority to supervise
and regulate all public utilities within its jurisdiction. Additionally, the Suppliers believe
that the Commission may establish the state compensation rechanism pursuant to Sections
4978 141{A) and 4928.143(B)(2){(d), Revised Code, which enable the Commission to set rates
for certain competitive services as part of an ESP. The Suppliers also assert that the
provision of capacity is a retail electric service, as defined by Section 4928.01{A)}{(27), Revised
Code, given that it is a service arranged for ultimate consumers in this state.

: In response to the Suppliers, IEU-Ohio argues that the Commission’s general
supervisory authority does not provide it with unlimited powers to approve rates. IEU-
Ohio further disputes the Suppliers’ claim that Section 4928.143(B)(2){d), Revised Code,
offers another statutory basis upon which to approve capacity pricing for CRES providers,
noting, among other reasons, that this is not an S50 proceeding.

c. Conclusion

As a creature of statute, the Commission has and may exercise only the authority
conferred upon it by the General Assembly. Tongren v. Pub. Util. Comm., 85 Ohio 5t.3d 87,
88 (1999). Thus, as an initial matter, the Commission must determine whether there is a
statutory basis under Ohio law upon which it may rely to establish a state compensation
mechanism. As we noted in the December §, 2010, entry, Sections 4905.04, 4905.05, and

| 4905.06, Revised Code, grant the Commission authority to supervise and regulate all public
utilities within its jurisdicon. We further noted that AEP-Ohio is an electric light company
as defined in Section 4905.03(A)(3), Revised Code, and a public utility as defined in Section
4905.02, Revised Code, and, as such, is subject to the jurisdiction of the Commission. We
affirm our prior finding that Sections 4905.04, 4905.05, and 4905.06, Revised Code, grant the
he necessary statutory authority to establish a state compensation mechanism. -

Comanission the necessar
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TEU-Ohio contends that the Commission must determine whether capacity service is
a competitive or noncompetitive retail electric service pursuant to Chapter 4928, Revised
Code. Section 4928.05(A)(1), Revised Code, provides that competitive retail electric service
is, to a large extent, exempt from supervision and regulation by the Commission, including
pirsuant to the Commission’s general supervisory authority contained in Sections 4905.04,
490505, and 4905.06, Revised Code. Section 4928.05(A)2), Revised Code, provides that
noncompetitive retail electric service, on the other hand, generally remains subject to
supervision and regulation by the Commission. Prior to determining whether a refail
electric service is competitive or noncompetiive, however, we must first confirm that it is
indeed a retail electric service. Section 4928.01(A)27), Revised Code, defines a retail eleciric
_ service as “any service involved in supplying or arranging for the supply of electricity to
ultimate consumers in this state, from the point of generation o the point of consumption.”
In this case, the electric service in question (i.e., capacity service} is provided by AEP-Ohic
for CRES provideis, with CRES providers compensating the Company in return for its FRR
capacity obligations. Such capacity service is not provided directly by AEP-Ohio to retail
customers. (AEP-Ohio Ex. 101 at 11; Tr. I at 63) Although the capacity service benefits
shopping customers in due course, they are initially one step removed from the transaction,
~which is more appropriately characterized as an intrastate wholesale matter between AEP-
Ohio and each CRES provider operating in the Company’s service territory. As AEP-Ohio
notes, many of the parties, including the Company, regard the capacity compensation
assessed by the Company to CRES providers as a wholesale matter (Tr. IV at 795; Tr. V at
1097, 1125; Tr. VI at 1246, 1309). We agree that the provision of capacity for CRES providers
by AEP-Ohio, pursuant to the Company’s FRR capacity obligations, is not a retail electric
service as defined by Ohio law. Accordingly, we find it unnecessary fo determine whether
capacity service is considered a competitive or noncompetitive service under Chapter 4928,

Revised Code.

The Commission recognizes that, pursuant to the FPA, electric sales for resale and
other wholesale transactions are generally subject to the exclusive jurisdiction of FERC. In
this case, however, our exercise of jurisdiction, for the sole purpese of establishing an
. appropriate state compensation mechanism, 15 consistentt with the governing section of the

RAA, which, as a part of PJM's tariffs, has been approved by FERC and was accepted by
AEP.Ohio when the RAA was signed on its behalf by AEPSC.5 Section D.8 of Schedule 8.1
of the RAA acknowledges the authority of a state regulatory jurisdiction, such as the
Commission, to establish a state compensation mechanism. It further provides that a state
compensation mechanistn, once established, prevails over the other compensation methods
that are addressed in that section. Additionally, FERC has found that the RAA does not

6 In its order rejecting the FERC fiing, FERC moted ifs approval of the RAA pursuant to a settlement
agreement.  American Electric Power Service Corporation, 134 FERC § 61,039 (2011), citing PJM
Infercommection, LL.C., 117 FERC § 61,331 (2006}, order on ref'g, 119 FERC § 61,318, reh'y demied, 127 FERC
61,173 (2007), aff d sub nom. Pub. Serv. Elec, & Gas Co. v. FERC, D.C, Circuit Case No. 07-1336 (March 17,
2009} (unpublished): FERC also noted that the RAA was voluntarily signed on behalf of AEP-Ohio.
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permit AFPSC to change the state compensation mechariso.  In fact, FERC rejected
AEPSC’s proposed formula rate, given the existence of the state compensation mechanism
established by the Comumission in its December 8, 2010, entry.’

2 Should the state compensation mechanism for AFP-Chio be bagsed on
the Company’s capacity costs or on another pricing mecharism such as

RPM-based auction prices?

a. AEP-Ohio

As an initial maiter, AEP-Ohio riotes that it recently declared that it will not continue
its status as an FRR Fntity and instead will fully participate in the RPM capacity market
auctions, beginning on June 1, 2015 which is the earliest possible date on which fo
transition from an FRR Entity to a full participant in the RE'M capacity market. AEP-Ohio
points out that this development narrows the scope of this proceeding to establishing a
three-year transitional, rather than permanent, form of compensation for its FRR capacity
obligations.

"AEP-Ohio argues that it is entitled to full compensation for the capacity that it
supplies to CRES providers pursuant to its FRR obligations. Specifically, AEP-Ohic
contends that Section D.§ of Schedule 8.1 of the RAA grants the Company the right to
establish a rate for capacity that.is based on cost. AFEP-Ohio notes that, by its plain
language, the RAA allows an FRR Entity like AEP-Ohio to change the basis for capacity
pricing to a cost-based method at any fime. AFP-Ohio also notes that no party to this
proceeding challenges the Commission’s discretion under the RAA to establish cost-based
capacity pricing as the state compensation mechanism. According to AEP-Ohio, the term
veost” as used in Section D.8 of Schedule 8.1 of the RAA refers to embedded cost. AFP-
Ohio adds that its proposed cost-based capacity rate of $3556.72/ MW-day advances state
policy objectives enumerated in Section 4928.02, Revised Code, as well as the Cormmission’s

~objectives in this proceeding of promoting alternative competitive supply and retail
competition, while also ensuring the Company’s ability to attract capital investment to meet
its FRR capacity obligations, which were set forth by the Comrmnission in response to the
FERC filing (OEG Ex. 101 at 4). With respect fo promoting alternative competitive supply
and retail competition, AEP-Ohio asserts that the Comimission’s focus should be on fairness
and genuine competition, rather than on the manufacture of arfificial competition through
subsidization. AEP-Ohio believes that, because shopping will still oceur and CRES
providers will still realize a significant margin at the Company’s proposed rate (Tr. XI at
2330-2333), the rate is consistent with the Commission’s first objective. AEP-Ohio also
believes that its proposed rate satisties the Corrumission’s second objective of ensuring the
Company’s ability to attract capital investment to meet its FRR capacity obligations. AEP-
Ohio contends that its proposed rate would enable the Company to continue fo attract

7 American Electric Power Service Corporation, 134 FERC § 61,039 (2011).
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capital and satisfy its FRR capacity obligations without harm fo the Company, while
providing customers with reliable and reasonably priced retail electric service as required
by Section 4928.02, Revised Code. AEP-Ohio argues that cost-based capacity pricing would
encourage investment in generation in Ohio and thereby increase retail reliability and
affordability, as well as adequately compensate the Company for its capacity obligations as
an FRR Entity.

~ ABP-Ohioc contends that, during the period in which it remains an FRR Enfity, RPM-
based capacity pricing is not appropriate. As an FRR Entity, AEP-Ohio notes that it does
not procure capacity for its load obligations in PJM's RPM auctions or even participate in
.such auctions, except to the extent that the Company has capacity that it does not need for
its native load.~ AEP-Ohio points out that, under such circurnsiances, its aucton
participation is limited to 1,300 MW. (AEP-Ohio Ex. 105 at 8; Tr. Il at 661-662.) AEP Ohio
argnes that, as an FRR Entity, it would not recover ifs capacity costs, if capacity pricing is
based on RPM prices, and the difference is not made up by its S50 customers (Tr. Tat 64).
AEP-Chio maintains that, because its obligations as an FRR Entity are longer and more
binding veliability obligations than a CRES provider’'s obligations as an alternative L3E, an
RPM-based price for capacity would not be compensafory or allow the Company to recover
an ambunt even remotely approaching its embedded costs for the 2011-2012 and 2012-2013
PJM planning years, and should thus be rejected (Tr. I at 243). According t0 AFP-Ohio,
RPM-based capacity pricing would also give CRES providers an unfair advantage over the
members of the pool agreement, which purchase capacity based on embedded costs {Tr. T at
59-60), and discriminate against non-shopping customers. '

Additionally, AEP-Ohio claims that RPM-based capacity pricing would cause
substantial, confiscatory financial harm to the Company. According to AEP-Ohio witness
Allen, the Company would earn a refurn on equity of 7.6 percent in 2012 and a refumm on
equity of 2.4 percent in 2013, with a $240 million decrease in earnings between 2012 and
2013, if RPM-based capacity pricing is adopted (AEP-Ohio Ex. 104 at 3-5, Ex. WAA-L; Tr. 1
at 701}.

Finally, AEP-Ohio notes that RPM-based capacity pricing Is inappropriate because it
would constitute an illegal subsidy to CRES providers in violation of Section 4928.02(H),
Revised Code.

b. Staff

In its brief, Staff contends fhat AEP-Ohio should receive compensation from CRES
providers for the Company’s FRR obligations in the form of the prevailing RPM rate in the
unconstrained region of PJM. Staff opposes the Company’s request to establish a capacity
rate fhat is significantly above the market rate. Staff notes that other investor-owned

utilities in Ohio charge CRES providers RPM-based capacity pricing and that such pricing
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should, therefore, also be appropriate for AEP-Ohio. Staff further notes that the evidentiary
record does not support AEP-Ohio’s propesed capacity pricing of $355.72/ MW-day.

¢, Intervenors

All of the intervenors in this case agree that the Commission should adopt RPM-
* based capacity pricing as the state compensation mechanism. Many- of the intervenors note
that AEP-Ohio has used RPM-based capacity pricing since 2007, without incurring financial
hardship or compromising service reliability for its customers.. They further note that AEP-
Ohio will continue fo use RPM-based capacity pricing, at the Company’s own election,
beginning on June 1, 2015 They believe, therefore, that the Commission should adopt
RPM-based capacity pricing as the state compensation mechanisma for the intervening three-
year period for numerous reasons, including for the sake of competition and continuity.

FES argues that RPM-based capacity pricing is the proper state compensation
mechanism for AEP-Ohio. FES contends that a market-based state compensation
mecharism, specifically one that adopts the RPM price as the best indicator of the market
price for capacity, is required because Ohio law and policy have established and promoted
a competitive market for elecizic generation service; RPM-based pricing is supported by
sound econormic principles and avoids distotted incentives for CRES providers; and AEP-
Ohio’s return on equity is more than sufficient under RPM-based pricing, given that the
Company’s analysis is based on wnrealistic shopping assumptions. FES adds that, even if
. cost-based pricing were appropriate, AEP-Ohio has dramatically overstated its'costs. FES
argues that AEP-Ohio’s proposed capacity pricing mechanism is not based on the costs
associated with the capacity provided by AFP-Ohio to Ohio customers; includes all costs,
rather than just those avoidable costs that are relevant in economic decision making;
includes stranded costs that may not be recovered under Ohio law; and fails to include an
appropriate offset for energy sales. FES notes that, if the Commission were to allow AEP-
Ohio to charge CRES providers any rate other than the RPM-based rate, the Company
would be the only capacity supplier in PJM that could charge shopping customers ifs full
embedded costs for generation, which, according to FES, is a concept that is not found
within the RAA, whereas there are numerous provisions referring to “avoidable costs.”

FES believes that AEP-Ohio’s proposed capacity pricing would preclude customers
from receiving the benefits of competition. Specifically, FES argues that competition is state
law and policy, and benefits customers; AEP-Ohio’s price of $355.72/ MW-day would harm.
competition and customers; and its proposed price would provide improper, anti-
competitive benefits to the Company. ' '

IEU-Ohio contends that AEP-Ohic has failed to demonstrate that its proposed

capacity pricing mechanism is just and reasonable, as required by Section 4905.22, Revised
Code. TEU-Ohio asserts that RPM-based capacity pricing is the appropriate market pricing
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for capacity. IBU-Ohio believes that RPM-based capacity pricing is consisfent with state
policy, whereas AEP-Ohio’s proposed capacity pricing mechanism would unlawfully
subsidize the Company’s position with regard to the competitive generation business,
contrary to state policy. IEU-Ohio notes that neither AEP-Ohio’s status as an FRR Entity
nor the pool agreement is a basis for the Company’s cost-based capacity pricing mechanism.
JEU-Ohio points out that AEP-Ohio used RPM-based capacity pricing from 2007 through
2011, during which time the Company was an FRR Entity and the pool agreement was in
offect. [EU-Ohjo further argues that AEP-Ohio’s proposed cost-based capacity pricing
mecharism would produce results that are not comparable to the capacity price paid by
SSO customers, contrary to state laws. IEU-Ohio further notes that AEP-Ohio has not
identified the capacity component of its 550 rafes and that it is thus impossible to
determine whether the proposed capacity pricing for CRES providers would be comparable
to the capacity component of its 550 rates. (IEU-Ohio Ex 1024 at 29-32, Ex. KMM-10.)
Regardless of the method by which the capacity pricing mechanisim is established, IEU-
Ohio requests that AEP-Chic be directed to provide details to customers and CRES
providers that show how the peak load contribution (PLC) that the Company assigns o 2
customer, corresponds with the customer’s PLC recognized by PJM. IEU-Ohio contends
that this information is necessary to ensure that capacity compensation is being properly
applied to shopping and non-shopping customers. (IEU-Ohio Ex. 102A at 33-34.)

 The Suppliers argue that a capacity rate based on ARP-Ohio’s embedded costs is not
. appropriate under the plain language of the RAA. Citing Section D.8 of Schedule 8.1 of the

- RAA, the Suppliers contend that AEP-Ohio may seek a cost-based rate by making a filing at
FERC under Section 205 of the FPA, but only if there is no state compensation mechanism in
place. The Suppliers add that the purpose of this proceeding is 1o establish the appropriate
state compensation mechanism and that a state compensation mechenism based on AEP-
Ohio’s embedded costs would be contrary to the infent of the RAA, whiich refers only to the
avoided cost rate. The Suppliers also note that allowing AEP-Ohio to recover its embedded
costs would grant the Company a higher refurn on equity (12.2 percent in 2013) than has
been allowed for any of its affiliates in other states and that is considerably higher than
what the Commission granted in the Company’s last rate case (RESA Ex. 103). Finally, the -
Suppliers maintain that AEP-Ohio’s proposed cost-based capacity pricing mechanism
would preclude CRES providers from making attractive offers, could result in shopping
customers subsidizing non-shopping customers, and would destroy Ohio’s growing
competitive retail eleciricity market.

The Suppliers also believe that the two-tier capacily pricing mechanism that has been
in effect is inequitable and inefficient and that a single RPM-based rate should be in place
for all shopping customers. The Suppliers argue that the RPM price is the most transparernt,
market-based price for capacity, and is necessary as part of AEP-Ohio’s three-year fransition

to market.
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~ OFG argues that the Comanission should establish either the annual or the average
RPM price for the next three PJM planning years as the price that AEP-Ohio can charge
CRES providers under the state compensation mechanism for its FRR capacity obligations.
OBG notes that use of the three-year average RPM price of $69.20/ MW-day would mitigate
some of the financial impact on AEP-Ohio from fluctnating future RPM prices and ease the
Company’s transition out of FRR status. OEG adds that the two-tier capacity pricing
mechapism should not be continued and that a single price should be charged for all CRES
providers. OEG notes that ifs position in this case has been guided by the Commission’s
twin goals, as expressed to FERC, of promoting competition, while also ensuring that AEP-
Ohio has the necessary capifal to maintain reliability. OEG believes that AEP-Ohio’s
proposed capacity pricing mechanism represents a drastic departure from past precedent
that would deter shopping and undermine the benefits of retail competition, which is
contrary to the Commission's goal of promoting competition. With respect to OEG's
position that a three-year RFPM price average could be used, AEP-Ohio notes that the
concept was raised for the first time in OEG's initial brief, is without evidentiary support,

and should be rejected.

OMA and OHA assert that, because the Commission has already established RPM-
based: capacity pricing as the state compensation mechanism, AEP-Chio has the burden, as
the entity challenging the stafe compensation mechaniso, of proving that it is unjust and
unreasonable. OMA and OHA further assert that AEP-Ohio has failed to sustain its burden.
OMA and OHA believe that RPM-based capacity pricing is a just, reasonable, and lawful
basis for the state compensation mechanism. According to OMA and OHA, AEP-Ohic has
ot demonstrated that RPM-based capacity pricing would cause substantial financial harm
to the Company. OMA and OHA note that AEP-Ohio’s projections are based on unrealistic
and unsubstantiated shopping assumptions, with 65 percent of residential customers, 80
percent of commercial customers, and 90 percent of industrial customers switching by the
end of 2012 (AEP-Ohio Ex. 104 at 4-5). OMA and OHA believe that RPM-based capacity
pricing would not impact AEP-Ohio’s ability to aftract and invest capital, noting that the
Comparty continues to invest capital regardless of its capacity costs for shopping customers
and has no need or plan to attract or invest capital in additional capacity (IEU-Ohio Ex. 104;
Tr. I at 36, 128-131; Tr. V at 868). On the other hand, OMA and OHA argue that AEP-Ohio’s
proposed capacity pricing mechanism would substantially harm customers and CRES '
providers and violate state policy, as it would significantly restrict the ability of customers
to shop and enjoy savings; would unfairly deny customers access to market rates for
capacity when rmarket rates are low, and subject customers to market rates when they are
high; and would harm economie development and recovery efforts. OMA and OHA urge
the Commission to ensure fhat all customers in Ohic are able to take advantage of
historically low capacity prices and have access to the lowest possible competitive electricity
rates, as a means to stimulate and sustain economic growth.
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OCC contends that AEP-Ohic’s proposed capacity pricing mechanism should be
rejected because it is contrary to the plain language of the RAA, which provides that, if a
state compensation mechanism exists, its pricing prevails. According to OCC, the
" Cornmission established RPM-based capacity pricing as the state comipensation mechanism
- inits December 8, 2010, entry. OCC notes that FERC has already rejected AEPSC's attempt
to establish a formula rate for capacity in Ohio in light of the Commission’s adoption of
RFM-based capacity pricing as the state compensation mechanism. OCC further notes that
AEP-Ohio’s proposed capacity pricing mechanism is inconsistent with economic efficiency
and centrary to state policy. OCC's position is that the Comumission should find that RPM-
based capacity pricing is appropriate, given the precedent already established by the
Commission and FERC, and in light of the fact that AEP-Ohio has historically used RPM-
based pricing for capacity sales to CRES providers.

NFIB urges the Commission to base AEP-Ohio’s capacity compensation on RPM
prices, NFIB adds that AEP-Ohio’s proposed capacity pricing mechanism does not promote
competition and would prevent small business owners from taking advantage of
historically low market prices over the next several years. NFIB believes that AEP-Ohio
would earn a healthy return on equity under RPM-based capacity pricing and that the
. Company has failed to establish how it would be better equipped to transition to the RPM

~ market, if its cost-based pricing mechanism is approved. :

Dominion Retail recommends that the Commission continue to employ RPM-based
capacity pricing as the state compensation mechanism, as market-based pricing is
fundamental to the development of a robust competitive market in AEP-Ohio’s service
territory.  According to Dominjon Retail, RPM-based capacity pricing would not require
ARP-Chio, shareholders, or S50 customers to subsidize CRES providers, as the Company
contends. Dominion Retail notes that AEP-Ohio proposed cost-based capacity pricing only
when it became apparent that market-based energy and capacity charges would permit
CRES providers to compete effectively for customers in the Company’s service territory for
the first time. Dominion Retail adds that AEP-Ohio’s underlying motivation is to constrain
shopping ‘and that allowing the Company to charge a cost-based capacity rate would be
contrary to the state policy of promoting competition. Dominion Retail argues that Ohio
law does not require that capacity pricing be based on embedded costs. Dominion Retail
points out that AEP-Ohio’s status as an FRR Entity does not mean that the state
compensation mechanism st be based on embedded costs. Dominion Retail notes that
Duke Energy Ohio, Inc. will also be an FRR Entity untif mid-2015, and that it nevertheless
uses RPM-based capacity pricing. Dorninion Retail further notes that Amended Substitute
Senate Bill No, 3 (SB 3) eliminated cost-of-service-based ratemaking for generation service.
Dominion Retail asserts that AFP-Ohio is unrealistic inn assuming that CRES providers
would be able to compete successfully if AEP-Chio’s proposed capacity pricing is adopted.
Domirdon Retall points cut that even AEP-Ohic witness Allen agrees that the Company's
proposed capacity pricing would stifie competition in the residential market (Tr. I at 669-
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670). Finally, Dominion Retail points out that AEP-Ohio’s proposed cost-based capacity
pricing mechanism is nowhere near the Company’s capacity proposal pending in 11-345,
which would provide for a capacity rate of $146/ MW-day for some shopping customers
and $255/ MW-day for the rest. Dominion Retail contends that this fact demonstrates AEP-
Ohio’s willingness to provide capacity at a rate less than what it has proposed in this case
and also undercuts the Company’s confiscation argument.

The Schools also request that the Commission retain RPM-based capacity pricing.
The Schools argue that, if AEP-Ohio’s proposed capacity pricing mechanism is adopted, the
rate would likely be passed through to the Ohio schools that are served by CRES providers,
and that these schools would suffer rate shock in violation of Section 4928.02(A), Revised
- Code (Schools Ex. 101 at 9). Additionally, the Schools believe that Ohio schools that do not
currently receive generation service from a CRES provider would be deprived of the
opportunity to shop, in violation of Section 4928.02(C), Revised Code (Schools Ex. 101 at 10-
11). Finally, the Schools contend that approval of AEP-Ohio’s proposed capacity pricing
mechanism would likely result in cuts to teaching and staff positions, materials and
equipment, and programs, in violation of Section 4928.02(N), Revised Code (Schools Ex. 101

at 10).

Duke also contends that the Commission should adopt RPM-based capacity pricing
as the state compensation mechanism, which is consistent with state policy supporting
competition, Duke asserts that, pursuant fo the RAA, an FRR Enfity may only apply to
FERC for cost-based compensation for its FRR capacity obligations, if there is no state
compensation mechanism in place. According to Duke, neither the RAA nor Ohio law
grants AEP-Ohio the right to recover its embedded costs. Duke notes that, under Chio law,
capacity is a competitive generation service that Is not subject to cost-based ratemaking.

Exelon and Constellaion assert that, if AEP-Ohio’s proposed capacity pricing
mechanism is approved, retail competition in the Company’s service territory will be stifled
and customers will bear the cost. Exelon and Constellation cite numerous reasons
‘supporting their position that AFP-Chio’s proposal should be rejected in favor of RPM-
based capacity pricing: Ohio law does not require that the state compensation mechanism
be based on cost; AEP-Chio's status as an FRR Entity does not entitle it to cost-based
capacity pricing; AEP-Ohio, even as an FRR Entity, could have elected to participate in the
RPM auction for 2014, rather than self-supply more expensive capacity, putiing its own
interests above those of customers; RPM-based capacity pricing is consistent with state
policy promoting the development of competitive markets, whereas the Company’s
proposal is not; the Company should not be allowed to unilaterally apply better-of-cost-or-
market pricing; CRES providers are captive to AEP-Ohio, given the requirement that
capacity be committed more than three years in advance of delivery; Ohio law requires
comparable and nondiscriminatory access te CRES and RPM-based capacity pricing is used
throughout Chio except in AEP-Ohio’s service territory; and adopting RPM-based capacity
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pricing would avoid the need to determine an arbitrary estimate of the Company’s cost of
service for capacity and, in any event, 5B 3 eliminated full cost-of-service analysis. Exelon
and Constellation note that 11-346 is the proper forum in which to determine whether AEP-
Ohio requires protection to maintain its financial integrity. FExelon and Constellation
further note that they would support reasonable measures that comport with a timely
transition to a fully competitive market and resolution of related issues in 11-346, if such
measures are shown to be necessary.

1G5 contends that RPM-based capacity pricing is the clear choice over AEP-Ohio’s
proposed. capacity pricing mechanism. IGS points out that RPM-based capacity pricing
already exists, was neutrally created, applies all over the region, is market-based, is
nondiscriminatory, and provides the correct incentives to assure investmerit in generation
resources. On the other hand, AEP-Ohio’s proposal, according to IG5, was devised by the
Company, for this case and this case only, returns Ohio to a cost-based generation
regulatory regime, shows no relationship to short- or long-term generation adequacy, and
conld stifle competition. IGS notes that RPM-based capacity pricing fully comports with
Obio law in that it is market-based pricing and would support the continued development
of Chio’s competitive market; would avoid subsidies and discriminatory pricing; would
assure adequate resources are available to provide stable electric service; and would avoid
any legal problems associated with extending the transition to competition. IGS asserts that
AEP-Ohio’s proposed capacity pricing would be contrary to Ohio law in that it wonld harm
the development of cornpetition; result in anticompetitive subsidies; and violate Ohio's
transition laws. IGS also notes that AEP-Ohio’s justifications for recovering embedded costs
are refuted by the evidence and disregard state policy. IGS contends that RPM-based
capacity pricing does not raise reliability concerns or subsidize CRES providers. IGS argues
that AEP-Ohio has a fundamental disagreement with state policy. IGS notes that AEP-
Ohio’s judgment as to the wisdom of state policy is irrelevant, given that it has been
codified by the General Assembly and must be effectuated by the Commission.

, FRinally, Kroger asserts that the most economically efficient price and the price that
AFP-Ohio should be required to charge CRES providers for capacity is the RPM price.

d. Conclusion

Initially, the Comumission notes that a state compensation mechanism, as referenced
in the RAA, has been in place for AEP-Olio for some time now, at least since issuance of the
December 8, 2010, entry, which expressly adopted RPM-based capacity pricing as the state
compensation mechanism for the Company during the pendency of this case. The state
compensation mechanism was subsequently modified by the Cominission’s March 7, 2012,
and May 30, 2012, entries granting AEP-Ohio’s requests for interim relief. No party appears
to dispute, at least in this proceeding, that the Commission has adopted a state
- compensation mechanism for AEP-Ohio. ' :
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Given that there is, and has continually been, a state compensation mechanism in
place for AEP-Ohio from the beginning of this proceeding, the issue for our consideration is
whether the state compensation mechanism, on a going-forward basis, must or should be
modified sach that it is based on cost. AEP-Ohio contends that the state compensation
mechanism must be amended so that the Company is able to recover its embedded costs of
capacity. All of the intervenors and Staff oppose AEP-Ohio’s request and advocate instead
that the Commission retain the RPM-based state compensation mechanismn, as it was
‘established in the Decernber 8, 2010, entxy.

Pursuant to Section 4905.22, Revised Code, all charges for service shall be just and
reasondble and not more than allowed by law or by order of the Commission. In this case,
AFP-Ohio asserts that its proposed compensation for its FRR capacity obligations is just and
reasonable and should be adopted by the Commission. Specifically, AEP-Ohio asserts that
its proposed costbased capacity pricing is consistent with state policy, will promote
alternative competitive supply and refail competition, and will ensure the Company’s
ability to attract capital investment to meet its FRR capacity obligations. All of the

 intervenors and Staff, on the other hand, recommend that market-based RFM capacity
pricing should be approved as the state compensation mechanism. for AEP-Ohio. As
 discussed above, there is a general consensus among these parties that RPM-based capacity
pricing is just and reasonable, easily implemented and understood, and consistent with
state policy: Staff and intervenors further agree that RPM-based capacity pricing will fulfill
the Commissior’s stated goals of both promoting competition and ensuring that AEP-Ohio
has the required capital to maintain service reliability.

As discussed above, the Commission finds that it has jurisdiction to establish a state
- compensation mechanism in this case pursuant to its general supervisory authority found in
Sections 4905.04, 4905.05, and 4905.06, Revised Code. We further find, pursuant to our
regulatory authority under Chapter 4905, Revised Code, as well as Chapter 4909, Revised
Code, that it is necessary and appropriate fo establish a cost-based state compensation
mechanism for AEP-Ohio. Those chapters require that the Comumission use traditional rate
base/rate of return regulation to approve rates that are based on cost, with the ultimate
objective of approving a charge that is just and reasonable consistent with Section 4905.22,
Revised Code. Although Chapter 4928, Revised Code, provides for market-based pricing
for retail electric generation service, those provisions do not apply because, as we noted
earlier, capacity is a wholesale rather than a retfail service.’ The Commission’s obligation
under traditional rate regulation is to ensure that the jurisdictional utiliies receive
reasoriable compensation for the services that they render. We conclude that the state
compensation mechanism for AEP-Ohio should be based on the Company’s costs.
Although Staff and intervenors contend that RPM-based capacity pricing is just and
reasonable, we note that the record indicates that the RPM-based price for capacity has

e f

decreased greatly since the December 8, 2010, entry was issued, and that the adjusted RPM
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rate currently in effect is substantially below all estimates provided by the parties regarding
AEP-Ohio’s cost of capacity (AEP-Ohic Ex. 102 at 21, 22; FES Ex. 103 at 55; Staff Ex. 105 at
Ex, ESM-4). The record further zeflects that, if RPM-based capacity pricing is adopted, AEP-
Ohio may earn an unusually low retuwm on equity of 7.6 percent in 2012 and 2.4 percent in
2013, with 2 loss of $240 million between 2012 and 2013 (AEP-Ohio Ex. 104 at 3-5, Ex. WAA-
1; Tr. I at 701). In short, the record reveals that RPM-based capacity pricing would be
insufficient to yield reasonable compensation for AEP-Ohio’s provision of capacity to CRES
providers in fulfillment of its FRR capacity obligations.

However, the Commission also recognizes that RPM-based capacity pricing will
further the development of competition in the market (Exelon Ex. 101 at 7; OFG Ex. 102 at
11), which is one of our primary objectives in this proceeding. We believe that RPM-based
capacity pricing will stimulate true corpetiion among suppliers in AEP-Ohio’s service
territory. We also believe that RPM-based capacity pricing will facilitate AEP-Ohio’s
transition to full participation in the competitive market, as well as incent shopping. RPM-
based capacity pricing has been used successfully throughout Ohio and the rest of the PJM
region and puts electric utilities and CRES providers on a level playing field (FES Ex. 101 at

. 50-51; FES Bx. 102 at 3. RPM-based capacity pricing is thus a reasonable means of

promoting shopping in AEP-Ohio’s service territory and advancing the state policy

. objectives of Section 4928.02, Revised Code, which the Commission is required to effectuate

pursuant to Section 4928.06(A), Revised Code.

Therefore, with the intention of adopting a state compensation mechanism that
achieves a reasonable outcome for all stakeholders, the Commission directs that the state
¢ompensation mechanism shall be based on the costs incurred by the FRR Entity for its FRR
capacity obligations, as discussed further in the following section. However, because the
record in this proceeding demonstrates that RPM-based capacity pricing will promote retail
electric competition, we find it necessary to take appropriate measures to facilitate this
important objective. For that reason, the Commission directs AEP-Ohio to charge CRES
providers the adjusted final zonal PJM RPM rate in effect for the rest of the RTO region for
the current PJM delivery year (as of today, approximately $20/ MW.-day), and with the rate
changing annually on June 1, 2013, and June 1, 2014, to match the then current adjusted final
zonal PJM RPM rate in the rest of the RTO region. Further, the Comumission will authorize
AEP-Ohio to modify its accounting procedures, pursuant to Section 4905.13, Revised Code,
to defer incurred capacity costs not recovered from CRES provider billings during the ESP
period to the extent that the total incurred capacity costs do not exceed the capacity pricing
that we approve below. Moreover, the Commission notes that we will establish an
appropriate recovery mechanism for such deferred costs and address any additional
financial considerations in the 11-346 proceeding. We also find that AEP-Ohio should be

authorized fo collect carrying charges on the deferral based on the Company’s weighted
h time as a recovery mechanism is approved in 11-346, in
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order 10 ensure that the Company is fully compensated. Thereafter, AEP-Ohio should be_
authorized to collect carrying charges afits long-term cost of debt.

Additionally, the Commission directs that the state compensation mechanism that
we approve today shall not take effect until our opirion and order is issued in 11-346, or
until August 8, 2012, whichever is sooDner. Until that time, the interim capacity pricing
mechanism that we approved on March 7, 2012, and extended ont May 30, 2012, shall remain
in place. In further extending the interim capacity pricing mechanism, we recognize that
11-346 and the present proceeding are intricately related. In fact, AEP-Ohio has put forth an
entirely different capacity pricing mechanison in 11-346 as a component of its proposed ESP.
Although this case has proo led separately so that an evidentiary tecord on .the
appropriate capacity cost pricing/yecovery mechanism could be developed, there is an
overlap of issues between the two proceedings. For that reason, we find that. the state
comperisation mechanism approved today should become effective with the issuance of our
order in 11-346, which will address AEP-Ohio’s comprehensive rate package, including its
capacily pricing P‘roposal, or August 8, 2012, whichever occurs first.

We note that the state compensation mechanism, once effective, shall remain in effect
wntil AAEP-Ohio’s. transition to full participation in the RPM market is complete and the
Company is no longer subject to its FRR capacity obligations, which is expected to occur on
or before June 1, 2015, or until otherwise directed by the Commission.

The Commission believes that the approach that we adopt today appropriately
balances our objectives of enabling AEP-Ohio to recover its costs for capacity incurred in
fulfilling its FRR capacity obligations, while promoting the further development of retail
competition in the Company’s service territory.

3. What should the resulting compensation be for AEP-Ohio’s FRR
capacity Ob_ligations?

a. AEP-Ohio

AEP-Ohio’s position is that the appropriate cost-based capacity price to be charged to
CRES providers is $355.72/MW-day, on a merged company basis, before consideration of
any offsetting energy credit. AEP-Ohio notes that the formula rate approach recommended
by Company witness Pearce is based upon the average cost of serving the Company’s LSE
obligation load (both the load served directly by AEP-Ohio and the load served by CRES
providers) on a dollar-per-MW-day basis. AFEP-Ohio further notes thaf, because the
Company supplies its own generation resources to satisfy these load obligations, the cost to
provide this capacity is the actual embedded capacity cost of its generation. AEP-Ohio’s
formula rate template was modeled after, and modified from, the capacity portion of a
FERC-approved template used to derive the charges applied to wholesale sales made by
Southwestern Blectric Power Company, an affiliate of the Company, to the cities of Minden,
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Louisiana and Prescott, Arkansas. AEP-Chio notes that Dr. Pearce’s formula rate approach
is transparent and, if adopted, would be updated annually by May 31 to reflect the most
current input data, most of which is publicly available and taken directly from the
Company’s FERC Form 1 and audited financial statements (AEP-Ohio Bx. 102 at 8). AEP-
Ohio adds that its proposed formula rate template would promote rate stability and result
in a reasonable return on equity of 12.2 percent inn 2013, based on a capacity price of
$355.72/ MW-day (Tr. I at 12-25; AEP-Ohio Ex. 142 at 21-22)..

AEP-Ohic contends that its proposed cost-based capacity pricing roughly
approximates and is, therefore, comparable to the amount that the Company receives from
its S50 customers for capacity through base generation rates {AEP-Ohio Ex. 142 at 19-20; Tr.
O at 304, 350). - :

- b, Staff

If the Commuission determines that RPM-based capacity pricing is not appropriate for
AEP-Ohio, Staff proposes an alternate capacity rate of $146.41/MW-day, which accounts for
energy margins as well as certain cost adjustments to the Company's proposed capacity
pricing mechanism. Staff notes that its alternate rate may offer more financial stability to
AEP-Ohio than RPM-based capacity pricing over the next three years, and is just and
reasonable unlike the Company’s excessive rate proposal. Staff finds that its alternate rate
would appropriately balance the interests of AEP-Ohio in recovering its embedded costs to
meet its FRR capacity obligations and attracting capital investment, while also promoting

alternative competitive supply and retail competition. ' : '

According to Staff, the reduction of AEP-Ohio’s proposed rate of $355.72/ MW-day to

Staff's alternative recommendation of $146.41/MW-day is a result of removing and
adjusting numerous items, including return on equity; rate of return; construction work in
progress {CWIP); plant held for future use (PHFFU); cash working capital (CWC); certain
prepayments, including a prepaid pension asset and the related accumulated deferred
income taxes; accumulated deferred' income taxes; payroll and benefits for eliminated
positions; 2010 severance program cost; income fax expense; domestic production activities;
payroll tax expense; capacity equalization revenue; ancillary services revenue; and energy
sales margin and ancillary services receipts. I terms of the return on equity, Staif witness
- Smith used ten percent for CSP and 10.3 percent for OP, because these perceniages were
adopted by the Commission in AEP-Ohio’s recent distribution rate case (Staff Ex. 103 at 12-
13)3 Staff notes that CWIP was properly excluded from rate base because AEP-COhio has
not demonstrated that the requirements of Section 4909.15 or 4928.143, Revised Code, have
been met {Staff Ex. 103 at 14-15). Staff also excluded PHFFU from rate base, as the plant in

€ In the Matter of e Apphication of Columbus Southern Power Compay and Olie Power Comparey, Individually
and, if Their Proposed Merger is Approved, as a Merged Compuny {collectively, AEP Ohio) for an Increase in
Electric Distribution, Rates, Case No. 11-351-EL-AIR, £t al.
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question is not used and useful and AEP-Ohio has given no indication as to when it will
become so (Staff Bx. 103 at 16). CWC was exchuded by Staff because AEP-Ohio did not
prepare a lead-lag study or otherwise demonstrate a need for CWC (Staff Ex. 106 at 18-21}.
Staff excluded AEP-Ohio’s prepaid pension asset for numerous reasons, mainly because the
Company did not demonstrate that it has a net prepaid pension asset and its FERC Form 1
for 2010 suggests that there is actually a net liability; pension funding levels are the result of
discretionary management decisions regarding the funding of defined benefit pensions; and
pension expense is typically included in the determination of CWC in a lead-ag study,
which was not provided (Staff Bx. 103 at 21-31). Staff further excluded nonrecurring costs
related to the significant number of positions that were permanently eliminated as a result
of AEP-OHhio’s severance program in 2010 (Staff Ex. 1-3 at 43-52).

AEP-Ohio responds that Mr. Smith’s downward adjustments and elimination of
certain costs from Dr. Pearce’s calculations are fundamentally flawed in that Dr. Pearce’s
formula rate approach is based on a formula rate template that was approved by FERC.
AEP-Ohio also counters that adjustments made by Mr. Smith to the return on equity,
operations and maintenance EXpenses atiribatable to severance programs, prepaid pension
assets, CWC, CWIP, and PHFFU understate the Company’s costs and coniradict priox
orders and practices of both the Commission and FERC. With respect to the refurn on
_equity, AEP-Ohio notes that Mr. Smith’s adjustment was. inappropriately taken from the
. stipulation in the Company’s recent distribution rate case and that Mr. Smith agreed that
- the competitive generation business is more risky than the distribution business {Staff Ex.
. 103 at 12-13; Tr. DX at 1991, 1993; AFP-Ohio Ex. 142 at 17). AEP-Ohio contends that the
Comumission should adopt a return on equity of 11.15 percent as recommended by
Dr. Pearce or, at a minimnum, a retitrn on equity of 10.5 percent, which AFP-Ohio claims is
consistent with a retwn on equity that the Commission has recently recognized for certain
generating assets of the Company (AEP-Ohio Ex. 142 at 17-18). AFP-Ohio further contends

that Mr. Smith’s elimination of certain severance cosis and prepaid pension expenses is
inconsistent with the Commission’s .treatment of such costs in the Company’'s recent

distribution rate case, and that the $39.004 million in severance costs should be amortized -
over three years {AEP-Ohio Ex. 142 at 17). AEP-Ohio argues that Mr. Smith’s elimination of
CWIP and CWC is inconsistent with FERC practice.-

Additionally, AEP-Ohio asserts fhat Staff witnesses Smith and Harter failed to
account for nearly $66.5 million in certain energy costs incurred by the Company, including
Production-Related Administrative & General Expenses, Return on Production-Related
Investments, Production-Related Depreciation Expenses, and Production-Related Income
Taxes. According to AEP-Chio, due to these trapped costs, Mr. Smith's capacity charge is
understated by $20.11/MW-day on a merged company basis (AEP-Ohio Ex. 143 at 3, 5-6).
AEP-Ohio witness Allen incorporated this amount in his calculation of what Staff’s capacity
rate would be, as modified by his recommended energy credit and cost-of-service
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adjustments, and reached a resulting capacity rate of $291.58/ MW-day (AEP-Ohio Ex. 142
at 18; Tr. XL at 2317},

c¢. Intervenors

If the Comunission believes that it is appropriate o consider AEP-Ohip’s embedded
costs, FES argues that the Company's true cost of capacity is $78.53/ MW-day, after
adjustments are made to reflect the removal of stranded costs and post-2001 generation

 investment, as well as an appropriate offset for energy sales. At most, FES contends that it
should be $90.83/ MW-day, if a further adjustment is made to credit back to AEP-Ohio the
capacity .equalization payments for the Company’s Waterford and Darby plants, which
were acquired in 2005 and 2007, FES also recommends that the Commission require AEP-
Ohio torunbundle its base generation rate into energy and capacity components, which
" would ensure that the Company is charging the same price for shopping and non-shopping
custorners and allow customers fo compare offers from CRES providers with the

Company’s tariff rates (FES Ex. 103 at 22).

corifiscatory or otherwise fails to compensate AEP-Ohio adequately, a nonbypassable
stabilization charge, such as the rate stability rider rate proposed by the Company i 11-346,
would be appropriate and should be considered in that case. OMA and OHA respond by
' argning that any suggestion that rates should be raised without any justification, other than
reaching a level that is high enough to ensure that CRES providers are able to compete with
AFP-Ohio, tramples on customer interests and should be rejected by the Commission,

_ . The Suppliers note that, if the Commission finds that RPM-based capacity pricing is

As discussed in greater detail below, OEG recommends that AEP-Chio’s capacity
charge should be no higher than $145.79/ MW-day, which was the RPM-based price for the
2011/2012 PJM delivery year, and only if the Comumission determines that the prevailing
RPM price is not sufficient compensation (OEG Ex. 102 at 9-10). OEG argues that a capacity
charge of $145.79/MW-day provided a more than suffident return on equify for AEP-Ohio,
as well as fostered retail competition in its service territory (OEG BEx. 102 at 10-11). As part
of this recommendation, OEG urges the Commission adopt an earnings stabilization
mechanism (ESM) in the form of an annual review to gauge whether AEP-Ohio’s earnings
are too high or toolow (OEG Ex. 10Zat 15-21). ~

()  Should there be an offsetting energy credit?

a) AEP-Ohio

AEP-Ohio does not recommend that the Commission adapt an energy credit offset to
the capacity price, given that PJM maintains separate markets for capacity and energy
(AEP-Ohio Ex. 102 at 13). AEP-Ohio witness Pearce, however, offers a recommendation for
how an energy credit should be devised, if the Commission determines that an energy
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credit is appropriate. Dr. Pearce’s template for the calculation of energy cosis 15 derived
from the same formula rate template discussed above and approved by FERC (AEP-Ohio
Bx. 102 at 14). The energy credit would be calculated as the difference between the
revenues that the historic load shapes for. CSP and OF, including all shopping and non-
shopping load, would be valued af using locational marginal prices (LMF) that settle in the
PIM day-shead market, less the cost basis of this energy (AEP-Chic Ex. 102 at Ex. XDP-1
through KDP-5). According to Dr. Pearce, the calculation relies upon a fair and reasonable
proxy for the energy revenues that could have been obtained by CSP and OF by selling
equivalent generation into the market (AEP-Ohioc Ex. 102 at 15). AFP-Ohio contends that, if
an energy credit is used {o partially offset the demand charge, it should reflect achual energy
margins for 2010 in order to best match the corresponding cost basis for calculating the
demandl charge. Dr. Pearce recommends that energy margins from 0SS that are properly
attributed to capacity sales to CRES providers should be shared on a 50/50 basis between.
AEP-Ohic and CRES providers (AEP-Ohio Ex. 102 at 18). Additionally, Dr. Pearce
recommends that any energy credit be capped at 40 percent of the capacity charge that
would be applicable with no energy credit, as a means fo ensure that the credit does not
grow so large as to reduce greatly capacity payments from CRES providers in times of high
- prices (A¥P-Chio Ex. 102 21 18).

b)- Staff

As discussed above, Staff recommends that AEP-Ohio’s compensation for its FRR
capacity obligations be based on RPM pricing. Alternatively, Siaff proposes a capacity rate
of $146.41/MW-day, which includes an offsefting energy credit and ancillary services
credit. In calculating its proposed energy credit, Staff developed a forecast of total energy
margins for AEP-Ohio’s generating assets, using a dispatch market model known as
AURORAxmp, which is licensed by Staff's consultant in this case, Energy Ventures
Analysis, Inc. (EVA), as well as by AEP-Ohio and others (Staff Ex. 101 at 6; Tr. X at 2146,
2149; Tr. XII at 2637},

AEP-Ohio contends that Staff's black-box methodology for calculation of the enexgy
credit is flawed in several ways and produces unrealistic and grossly overstated results.
Specifically, AEP-Ohio argues that the AURORAxmp model used by Staff witnesses Harter
and Medine is not well-suited for the task of computing an energy credit and that EVA
jmplemented the model in a flawed manner through use of inaccurate and imappropriate
input data and assumptions, which overstates gross energy margins for the period of June
2012 through May 2015 by nearly 200 percent (AEP-Ohio Ex. 144 at 8-25; AEP-Ohio Ex. 142
at 2-14). AFP-Ohic notes that, among other flaws, Staff’s proposed energy credit
anderstates fuel costs for coal units, understates the heat rates for gas units, overstates
market prices {e.g., use of zonal rather than nodal prices, use of forecasted LMP rather than
forward energy prices), fails fo account for the gross margins allocable to the Company’s
full requirements contract with Wheeling Power Company, and fails to account for the fact
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that the pool agreement limits the gross margins retained by the Company. AEP-Ohio
atgues that Company witness Allen proposed a number of conservative adjustments that
should, at 2 minimum, be made to Staff's approach, resuliing in an energy credit of
%4746/ MW-day (AEP-Ohio Bx. 142 at 4-14). AEP-Ohio adds that the documentation of
EVA's approach is incomplete, inadequate, and cannot be sufficiently tested or validated;
the data used in the model and the model fiself cannot be reasonably verified; EVA's quality
control measures are deficient; and the execution of EVA’s analysis containhs sigrificant
errors and has not been performed with requisite care {AEP-Ohio Ex. 144 at 13-18).

_ Additionally, AEP-Ohic points out that Staff’s proposed energy credit wrongly
incorporates OS5 margins not related to capacity sales to CRES providers and also fails to
propezly reflect the impact of the pool agreement. Specifically, AEP-Ohio contends that, if
an energy credit is adopted, it should reflect only the OSS margins attributable to energy
that is freed up due to capacity sales to CRES providers. AEP-Ohio further notes that Staff
inappropriately assumes that 100 percent of the margins asgociated with retail sales to S50
customers are available to be offset against the cost of capacity sold to CRES providers,
which is inconsistent with the terms of the pool agreement, pursuant to which the
Company’s member load rativ share is 40 percent.. AEP-Ohio believes that there is no
 veason to include margins associated with retail sales to S50 customers in an energy credit

calculation intended to price capacity for shopping load. In accordance with Mr. Allen’s
recommendations, AEP-Ohio concludes that, if Staff's proposed energy credit is adopted by
the Comunission, it should be adjusted to $47.46 /MW-day. Alternatively, AEP-Ohio notes
that Mr, Aller's proposed adjustments (AEP-Ohio Ex. 142 at 14) to Staif'’s energy credit
could e made individually or in combination to the extent that the Commission agrees
with the basis for each adjustment. AEP-Ohio adds that Company witness Nelson also
offered additional options for an energy credit calculation, with the various methods
converging around $66/MW-day for the energy credit (AEP-Ohio Ex. 143 at 8, 12-13, 17).
As a final option, AEP-Ohio states that the Commission’ could direct Staff o calculate an
energy credit that is consistent with the forward prices recommended by Staff for use in the
market rate opton price comparison test in 11-346, which the Company believes would
reduce Siaff’s energy credit by approximately $50/ MW-day. - '

¢} Intervenors

FES argues that AEP-Ohio’s formula rate should include an offset for energy-related
sales or else the Company would double recover its capacity costs. FESnotes that an energy
credit is appropriate because AEP-Ohio recovers a portion of its fixed costs through energy-
related sales for resale, and is also necessary to avoid an above-market return on equity for
the Company. (FES Ex. 103 at 45-46, 49-50.) FES adds that all of AEP-Ohio’s OS3 revenues
should be included as a credit against capacity costs and that no adjustment should be
fiade to account for the pool agreement, given that the pool agreement could have been
modified to account for retail shopping, as well as that the Company proposes to recover ifs
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Citing Sections 4928.141, 4978 38, and 492840, Revised Code, as well as AEP-Ohio’s
agreement to forgo recavery of generation transition révenues in its ETP case (Tr, I at 49-50;
FES Ex. 106; FES Ex. 107), OMA and OHA likewise contend that Ohio law prohibits the
Commission from establishing a state compensation mechanism that would authorize the
receipt of transition revenues or any equivalent revenues by AEP-Ohio as a means 10
recover its above-market capacity costs,

Kroger argues that AEP-Ohio, through its requested compensation for its FRR
capacity obligations, seeks recovery of stranded generation transition. costs in this case.
Kroger contends that such costs must be recovered in the market and that AEP-Ohio should
fot be permitted to renege on the stipulation in the ETP case. Dominion Retail likewise-
argues-that AEP-Ohio should not be permitted to violate the terms of the ETP stipulation
and recover stranded above-market generation investment costs after the statutory period
for such recovery has expired. Dominion Retail believes that AEP-Ohio is effectively
seeking a second transition plan in this case. IGS adds that the law is teaningless if utilities
may continue to require all customers to pay embedded generation costs after the transition
period has ended and that approval of AEP-Ohio’s proposed capacity pricing mechanisr
would be contrary to the statutory requirements found in Sections 4928.38,-4928.39, and

© 492840, Revised Code. ‘ S

b) AEP-Ohio

. AEP-Ohio responds that neither the provisions of 5B 3 nor the ETP stipulation are
applicable to this case. AEP-Ohio notes that the purpose of this proceeding is to establish a
wholesale capacity pricing mechanism based on the Company’s embedded capacity costs,
as opposed to the retail generation transition charges authorized by Section 492840,
Revised Code, which is what the Company agreed to forgo during the market development
period as part of the EIP stipulation. AEP-Ohio asserts that the issue of whether the
Company could recover stranded aset value from retail customers under 5B 3 is a separate
matter from establishing a wholesale price that permits the Company’s competitors to use
that same capacity. AEP-Chio adds that a conclusion that SB 3 precludes the Company
from recovering its capacity costs through a wholesale rate would conflict with the RAA
and be preempted under the FPA.

(i) Should OEG's alternate proposal be adopted?

a} OEG
~ OEG recommends that AEP-Ohio's capacity pricing mechanism should be based on
RPM prices. As an alternative recommendation, if the Commission determines that AEP-

Ohio's capacity pricing should be higher than the prevailing RFM price, OEG suggests that
the capacity price should be no higher than $145.79/ MW-day, which was the RPM-basec
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price for the 2011/2012 PJM delivery year. OEG believes that such price has proven’
effective in providing a more than sufficient return on equity for AEP-Olio, while still
fostering retail competition in the Company’s service territory. (OEG Ex. 102 at 10-11).
Additionally, OEG witness Kollen recornmends that the Commnission adopt an ESM to
ensure that AEP-Ohio’s earnings are neither too high nor too low and instead are’
maintained within a Commission-determined zone of reasonableness. OEG believes that
such an approach is appropriate, given the significant vncertainty regarding both the
proper compensation for AEP-Ohio’s FRR capacity obligations and the impact of various
charges on the Company’s. earnings. In particular, Mr. Kollen suggests that an earnings
bandwidth be established, with a lower threshold retwrn on equity of seven percent and an
upper threshold return on equity of 11 percent, I AEP-Ohio's earnings fall below the lower
threshold of seven percent, then the Company would be allowed to increase its rates
through a nonbypassable ESM charge sufficient to increase its earnings to the seven percent
level. If earnings exceed the upper threshold of 11 percent, then AEP- Ohio would return
the excess earnings to customers through a nonbypassable ESM credit If AEP-Ohio’s
earnings are within the earnings bandwidth, there would be no rate changes other than
those that operate to recover defined costs such as through the fuel adjustment clause.
Finally, Mr. Kollen notes that the Commission would have the disaeton to make
" modifications as circumstances warrant. (OEG. BEx. 102 at 15-21.) OFEG believes that its
recorrmended lower threshold is reasonable as confirmed by the recent actual earned -
returns of the AEP East affiliates, which averaged 6.8 percent in 2010 and 7.8 percent in 2011
{OEG Ex. 102 at 13}." Additionally, AEP-Ohio’s adjusted return in 2011 was 11.42 percent,
just above its suggested upper threshold (OEG Ex. 102 at Ex. LK-3). Mr. Kollen explained
that AEP-Ohio’s earned return on equity would be computed in the same manmer as under
the significantly excessive earnings test (SEET) of Section 4928.143(F), Revised Code,
although he believes that OSS margins should be included in the computation to be
consistent with certain other parties” recommended approach of accounting for energy
margins in the calculation of a cost-based capacity price (OEG Ex. 102 at 10, 15, 18; Tr. VI at

1290))
b) AEP-Chio

AEP-Ohio urges the Commission to reject OEG’s alternate proposal. AEP-Ohio riotes
that the upper threshold of 11 pexcent is significantly lower than any SEET threshold
previously applied to the Company and that the proposal would essentially render the
statutory SEET obsolete. According to AEP-Chio, the Commission is without jurisdiction to
impose another, more stringent, excessive earnings test on the Company. AEP-Ohio also
argues that OEG's proposal would preclude the Company from exercising its right under
Section D.8 of Schedule 8.1 of the RAA to establish a cost-based compensation method.
AEP-Chio believes that Mr. Kollens excessive earnings test would offer no material
protection to the Company from undercompensation of its costs incurred to furnish
capacity to CRES providers, and that the test would be difficult to admirister, cause -
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prolonged litigation on an annual basis, and create substantial uncartamty for the Company
and customers.

- d. Conclusion

As discnssed above, the Commission believes that AEP-Ohio’s capacity costs, rather
than RPM-based pricing, should form the basis of the state compensation mechanism
established in this proceeding. Upon review of the considerable evidence in this
proceeding, we find that the record supports compensation of $188.88/MW-day as an
appropriate charge to enable AEP-Ohio o recover its capacity costs for its FRR obligations
from CRES providers. We also find that, as a means to encourage the further development
of retail competition in AEP-Ohio’s service territory, the Company should modify its
accounting procedures to defer the difference between the adjusted RPM rate currently in
effect and AEP-Chio’s incurred capacity costs, to the extent that such costs do not exceed
the capacity charge approved today. We believe that this approach successfully balances
the Commission’s objectives and the inferests of the many parties fo this proceeding,

The record reflects a range in AFP-Ohio’s cost of capacity from a low of $78.53/ MW-
. day,.put forth by FES, to the Company's high of $355.72/ MW-day, as a merged entity, with
Staff and OEG offering recormmendations more in the middle of the range (AEP-Ohio Ex.
102 at 21; FES Bx. 103 at 55; Staff Ex. 105 at Fx, ESM4; OBG Ex. 102 at 160-11). The
COIHITLISSLOH finds that Staff's determination of AEP-Ohio’s capacity costs is reasonable,
supported by the evidence of record, and should be adopted as modified in this order.
Initially, we note that no party other than AEP-Ohio appears to seriously challenge Staff's
recommended cost-based capacity pricing mechanism in this case. Additionally, we do not
believe that AEP-Ohio has demonstrated that its proposed charge of $355,72/ MW-day falls
within the zone of reasonableness, nor do we believe that FES' proposed charge of
$78.53 / MIW-day- would result in reasonable compensation for the Company s FRR capacity
obligations.

The Cormmission believes that the approach used by Staff is an appropriate method
for determining AEP-Ohio’s capacity costs. In deriving its recommended charge, Staff
followed its traditional process of making reasonable adjustments to AEP-Ohio’s proposed
capacity pricing mechanism, which is based on the capacity portion of a formula rate
template approved by FERC for one of the Company’s affiliates and was modified by the
Company for use in this case with data from its FERC Form 1 (Staff Ex. 103 at 10-12; AEP-
Ohio Bx. 102 at 8, 9). As AEP-Ohio notes, FERC-approved formula rates are routinely used
by the Company’s affiliates in other states (AEP-Ohio Ex. 102 at §; Tr. Il at 253). Given that
compensaiion for AEP-Ohio’s FRR capacity obligations from CRES providers is wholesale
in nature, we find that AEP-Ohio’s formula rate template is an appropriate starting point for
determination of its capacity costs. From that starting point, Steff made a number of
reasonable adjustments to AEP-Ohio’s proposdl in order to be consistent with the
Commission’s ratemaking practices. Staff further adjusted AEP-Ohio’s proposed capacity
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pricing to account for margins from off-system energy sales and ancillary receipts {Staff Ex.
101 at 4). We agree with Staff, FES, and OCC that an offset for energy-related sales is
necessaty o ensure that AEP-Ohio does not OVer recover its capacity costs through recovery
of its embedded costs as well as OSS margins (FES Ex. 103 at 4>-46).

AEP-Ohio takes issue with the adjustments made by Staff witness Smith as well as
with EVA's calcnlation of the energy credit. The Commission believes that the adjustments
to AEP-Ohio’s proposed capacity pricing mecharism that were made by Staff witness Smith
are, for the most part, reasonable and consistent with our. ratemaking. practices in Ohio.
With regard to AEP-Chio’s prepaid pension asset, however, we agree with the Company
that Mr. Smith's exclusion of this itern was inconsistent with Staff’s recommendation in the
Company’s recent distribution rate case (AEP-Ohio Bx. 129A; AEP-Ohio Ex. 129B), as well
as with our treatment of pension expense in other proceedings.l? We see no reason to vary
our practice in the present case and, therefore, find that AEP-Ohio’s prepaid pension asset
should not have been excluded. The result of our adjustinent increases Staff's
recommendation by $3.20/ MW-day (AEP-Ohio Ex. 142 at 16, Bx. WAA-R7). Similarly, with
respect to AEP-Ohio’s severance program cosis, we find that Mr. Smith’s exclusion of such

costs was inconsistent with their treatment in the Company’s distribution rate case.

Amortization of the severance program costs over a three-year period increases Staff’s
recommendation by $4.07/MW-day. (AEP-Ohio Ex 142 at 16-17.) Further, upen
consideration of the argunments with respect to the appropiiate return on equity, we find
that AEP-Ohio’s recommendation of 11.15 percent is reasonable and should be adopted. As
AEP-Chio notes, Staff's recommended return on equity was solely based on the negotiated
return on equity in the Company’s distribution rate case (Staff Ex. 103 at 12-13), which has
no precedential effect pursuant to the express terms of the stipulation adopted by the
Conumission in that case. Our adoption of a return on equity of 11.15 percent increases
Staff’s recommendation by $10.09/MW-day (AEP-Ohio Ex. 142 at 17). We also agree with
AEP-Ohio that certain energy costs were trapped in Staff’s calculation of its recormmended
capacity charge, in that Staff witness Smith regarded such costs as energy related and thus
excluded them from his calculations, while EVA disregarded them in its determination of
the energy credit. Accordingly, we find that Staff’s recornmendation should be increased by
$20.11/MW-day to account for these trapped costs. (AEP-Chio Ex. 143 at 5-6.)

Additionally, the Commission finds, on the whole, that Staff's recommended energy
credit, as put forth by EVA, is reasonable. AEP-Ohio raises 2 number of arguments as to
why Staff’'s energy credit, as calculated by EVA, should not be adopted by the Commission.
In essence, AEP-Ohio fundamentally disagrees with the methodology used by EVA.
Although we find that EVA’s methodology should be adopted, we agree with AEP-Ohio

10 See, e.g., Int the Matter of the Application of Okio Edison: Company, The Cleveland Electric iuminating Company,
and The Toiedo Edison Compuny for Authority to Increase Rates for Distribution Service, Modify Ceriain
Accownting Pracfices, and for Tariff Approvals, Case No. 07-551-BL-AIR, ¢f al., Opiniori and Order (Janoary

T 21, 2009), at 16.
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that EVA’s calcitlation should have accounted for the Company’s full requirements
obligation to serve Wheeling Power Company, a point that Staff did not dispute in. its briefs.
As AEP-Ohio witness Allen testified, the Company’s sales to Wheeling Power Company
reduce the quantity of generation available for 0SS and thus should have been reflected in
EVA’s calculation of OSS margins. (AEP-Ohio Ex. 142 at 10-11, Fx. WAA-R5). The result of
this adjustment reduces Staff’s recommended energy credit by $5/ MW-day (AEP-Ohio Ex
142 at 11, Ex. WAA-RD) to $14741/ MW-day. The overall effect of this adjustment, in
combination with the adjustments for AFEP-Ohio’s prepaid pension asset, severance
program costs, refurn on equity, and trapped costs, results in a capacity charge of
$188.88/ MW-day.

We note that a charge of $188.88/MW-day is fairly in line with OEG's alternate
recommendation that the capacity charge not exceed $145.79/ MW-day, which was the
adjusted RPM rate in effect in the prior PIM delivery year that recently concluded (OEG Ex.
102 at 10-11). The close proximity of our approved charge with OEG’s recommendation is
further confirmation that the approved charge falls within the zone of reasonableness.
Additionally, as OEG notes, a charge of $145.79/ MW-day afforded AEP-Ohio an adequate
retuin on equity. In 2011, AEP-Chio earned a per books, unadjusted return of 10.21 percent,
ordn adjusted return of 11.42 percent after adjustments for plant impairment expense and
certain non-recurring revenue (OEG Bx. 102 at 11, Ex. LK-3). Atthe same time, the capacity
charge was not so high as to hinder retail competition in AEP-Ohio’s service territory. In

“the first quarter of 2011, the REM price was $220.96/ MW-day and only 7.1 percent-of AEP-
Ohit’s total load had switched to a CRES provider. However, by the end of the year, witha
lower RPM price of $145.79/MW-day in effect, shopping had significantly increased in
AEP-Ohio’s service territory, with 19.10 percent of the Company’s total load having elected
to shop (specifically, 5.53 percent of the residential class, 33.88 percent of the commercial
class, and 18.26 percent of the industrial class). (OEG Ex. 102 at 11.) We expect that the
approved compensation of $188.88/ MW-day for AEP-Ohio’s FRR capacity obligations will
likewise ensure that the Company eatns an appropriate return on equity, as well as enable
the further development of competition in the Company’s sexvice territory.

Although AEP-Ohio cificizes Staff's proposed capacity pricing mechanism for
various reasons, the Commission finds that none of these arguments has merit. First, as a
general matter, AEP-Ohio argues that Staff failed to follow FERC practices and precedent.
We agree with Staff that FERC has different requirements for items such as CWC and CWIP
than are found in Ohio. As Staff notes, the outcome of this case should not be dictated by
FERC practices or precedent but should instead be consistent with Ohio ratemaking
principles. Although FERC practices and precedent may be informative in some instances,
the Commission is bound by Ohio law in establishing an appropriate state compensation
mechanism. In response to AEP-Ohio’s specific argument regarding the exclusion of CWIP,
Staff explainad that Section 4909.15(A)(1), Revised Codes, requires that construction projects

=2

000000078



10-2929-FL-UNC ’ - _36-

must be at least 75 percent complete in order to qualify for a CWIP allowance and that AEP-
Ohio failed to demonstrate compliance with this requirement. .

As previously mentioned above, AFEP-Ohio raises numerous concerns regarding
Staff's proposed eneigy credit and offered the rebuttal testimony of Company witness
Meehan in an effort to critique EVA's testimony. Upon review of all of the testimony, the
Comimission finds that it is clear that the dispute between AEP-Ohio and Staff amounts to a
fundamental difference in methodology in everything from the calculation. of gross energy
margins to accounting for operation of the pool agreement. AEF-Obio claims that Staff’s
inputs to the AURORAxmp model result in an overstated energy credit, while Staff argues
that the Company’s energy credit is far too low. Essentially, AEP-Ohio and Staff have
simply offered two quite different approaches in their attempt to forecast market prices for
energy. The Commission concludes that AEP-Ohio has not shown that the process used by
Staff was erroneous or unreasonable. We further find that the approach put forth by EVA is
a proper means of determining the energy credit and produces an energy credit that will
ensure that AEP-Ohio does not over recaver its capacity costs.

: . Accordingly, we adopt Staff's proposed energy credit, as modified above to account
for AEP-Ohio's full requirements contract with Wheeling Power Company, and find that a
capacity charge of $188.88/MW-day is jusf, reasonable, and should be adopted. The

- Comimission agrees with AEP-Chio that the compensation received from CRES providers
for the Company’s FRR capacity obligations should reasonably and fairly compensate the
Company and should not significantly undermine the Company’s ability to earn an
adequate return on its investment. The Commission befieves that, by adopting a cost-based
state compensation mechanism for AEP-Ohio, with a capacity charge of $188.88/MW-day,
in conjunction with the authorized deferral of the Company’s incurred capacity costs, to the
extent that the total incurred capacity costs do not exceed $188.88/ MW-day not recovered
from CRES provider billings reflecting the adjusted RFM-based price, we have
accomplished those objectives, while also protecting the interests of all stakeholders.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) AEBP-Ohio is a public utility as defined in Section 4905.02,
Revised Code, and, as such, is subject to the jurisdiction of this
Commission.

(2)  On November 1, 2010, AEPSC, on behalf of AEP-Ohio, filed an
application with FERC in FERC Docket No. ER11-1995, and on
November 24, 2010, refiled its application, at the direction of
FERC, in FERC Docket No. ER11-2183. The application
proposed to change the basis for compensation for capacity costs
fo a cost-based mechanism and included proposed formula rate
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templates under which AEP-Ohio would calculate its capacity
costs under Section D.8 of Schedule 8.1 of the RAA.

By enfry issued on De< ember 8, 2010, the Commission initiated
an. investigation in the present case to determine the impact of
AEP-Ohio’s proposed change to its capacity charge.

The following parties were granted intervention in this
proceeding: OEG, IEU-Ohio, OCC, OPAE, OMA, OHA, Direct
Energy, Constellation, FES, Duke, Exelon, IGS, RESA, Schools,
OFBF, Kroger, NFIB, Dominion Refail, AICUO, Grove City, and
OCMC.

On Septembex 7, 2011, the ESP 2 Stipulation was filed by AEP-
Ohio, Staff, and other parties to resolve the issues raised in the
consolidated cases, including the present case.

On December 14, 2011, the Commission adopted the ESP 2
Stipulation with modifications.

By entry on rehearing issued on February 23, 2012, the
Commission revoked its prior approval of the ESP 2 Stipulation,
finding that the signatory parties had not met their burden of
demonstrating  that the stipulation, as a package, benefils
ratepayers and the public interest.

By entry issued on March 7, 2012, the Commission approved,
with modifications, AEP-Ohic’s proposed interim capacity
pricing mechanism. :

A prehearing conference occurred on April 11, 2012,

A hearing commenced on April 17, 2012, and concluded on May
15, 2012. AEP-Ohio offered the direct testimony of five
witnesses and the rebuttal testimony of three witnesses.
Additionally, 17 witnesses testified on behalf of various
intervenors and three wimesses testified on behalf of Staff.

Initial briefs and reply briefs were filed on May 23, 2012, and

May 30, 2012, respectively.
By entry issued on May 30, 2012, the Corrumission approved an -

extension of AERP-Ohio’s imnternm caoam’rv Dncms? mechanism

ihrough July 2, 2012,
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ORDERED, 'Ihat a copy of this opinion and order be served upon all parties of record
in this case,

THE PUBLIG UTIEITIES COMMISSION OF OHIO

,ﬁé// S{evenD Lesser . AndIeT Porter
Aﬁé%?lﬁ/(;ﬁm%%&uél
Cheryl L. Roberto. 7 /  LyonSlaby
SJP/GNS/sc
Entered in the Ioumal
ﬁgé;k;z7gx¢&‘ﬂ Jﬁif?
Barcy F. McNeal
Secretary
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF CHIO

Tn the Matter of the Commission Review of )
the Capacity Charges of Ohio FPower ) - : |
Company and Columbus Southern Power ) Case No. 10-2929-EL-UNC
Company. )

CONCURRING OPINION

OF COMMISSIONERS ANDRE T. PORTER AND LYNN SLABY

The majority opinion and order balances the interests of consumers, suppliers, and
AEP-Ohio. Tt provides certainty for consumers and suppliers by resolving questions about
whether there will be a competitive electricity market in the AEP-Ohio territory, .
specifically, and across this state, generally. It does so by establishing a state compensation
mechanism pursuant to which competitive retail electric suppliers have access to RPM-
based market capacity pricing, which will encourage competition among those suppliers,
resulting in the benefit to consumers of the lowest and best possible electric generation rates
in the AEP-Ohio territory.

Moregver, it yecognizes the important function and commitment of AEP-Ohio as a
fired resource requirement entity having dedicated capacity to serve consumers in its
" service territory. However, these resources are not without cost.  Accordingly, the order .
allows AEP-Ohio to receive its actual costs of providing the capacity through the deferral
mechanism described therein, which we have determined, after thorough consideration of
the record in this proceeding, to be $188.88/MW-day. This result is a fair balance of all
interests because rather than subjecting AEP-Ohio to RPM capacity rates that were derived
from a market process in which AEP-Chio did not participate, the order allows AEP-Ohio
to recover the costs of the agreement to which it was a participant—dedicating its capacity
to serve consumers in its service territory. Our opinion of this result, In this case, should not
be misunderstood as it relates to RPM; by joining the majority opinion, we do not, in ary way,

agree fo any description of RPM-based capacity rates as being unjust or unregsonable.

Finally, while we prefer to have the state compensation mechanism effective as of
today, we join with the majority in setting the effective date of August 8, 2012, or to coincide
with our as-yet unissued opinion and order in Docket No. 11-346-EL-550, whichever is
earlier. In an attempt to balance the deferral authorization created in this proceeding and

000000084



10-2929-EL-UNC ~2-

the anticipated mechanism to be considered as part of Docket No. 11-346-E1-550 to
adirinister the deferral, we agree that it is equitable to tie the decision being made in this
order to that in 11-346-E1-S50. However, we caution that the balance is only achieved
within an expeditious resolution of the 11-346-EL-550 docket by August 8, 2012,

e Andi?e:ﬁ‘ Porter : V// Lynn.Sléﬂjy/
[{

Entefed in the ]oumai
_ JuL0220m

M&?ﬁ(*ﬂmﬁ

hBarv:y F. McNeal
Secretary

ATP/1S/sc
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of }

the Capacity Charges of Ohio Power ) ~ SODOET TN
Companty and Columbus Southern Power ) No. 10-2929-EL-UNC
Company. | o )

CONCURRING AND DISSENTING OPINION
OF COMMISSIONER CHERYL L. ROBERTO

- I join my colleagues in updating the state compensation method for the Fixed
Resource Requirement from that originally adopted implicitly in AEP-Ohia’s first ESF case,
Case No. 08-917-EL-550, ¢t al, and explicitly in this matter to a cost-based rate of
$188.88/ MW-day. »

I depart from the majority, however, in the analysis of the nature of the Fixed
Resource Requirement and, as a result, the basis for the Commission’s authority to update
the state compensation method for the Fixed Resource Requirement.

Additionally, I dissent from those portions of the majority opinion creating a deferral
of a portion of the authorized cost-based Fixed Resource Requirement rate adopted today.

What is a Fixed Resource Requirement?

In order to assure that the transmission system is reliable, PIM requires any one who
wishes to fransmit eleciricity over the system to their customers? to provide reliability
assurance that they have the wherewithal ~ or capacify ~ to use the fransmission system

) without crashing it or otherwise destabilizing it for everyone else? The protocols for
making this demonstration are contained in the Reliability Assurance Agreement. Each
transmission system user must show that they possess Capacity Resources sufficient to
imeet their own needs plus a margin for safety. These Capacity Resources may include a
combination of generation facilities, demand rescurces, energy efficiency, and Interruptible

1 These transmission users are known as a “Load Serving Entity” or “LSE.” 1SE shall mean any entity {or
the duly designated agent of such an entity), including a oad aggregator or power marketer, () serving
end-users within the PYM Region, and {if) that has been granted the authority or has an obligation
pursuant to state or Jocal law, regulation or franchise to sell eleciric energy to end-users located within the
FIM Region. Relighility Assurance Agreement Amomg Load Serving Enfities in the PJM Region, PJM
Intercomnection, 1.L.C., Rate Schedule FERC No. 44 (effective date May 29, 2012) (hereinafter Reliability
Assurance Agreement), Secion 1.44. '

2 Section 5, Capacity Resource Commitment, PJM Open Access Transmission Tariff {effective date June §,
2012), at 2395-2443,
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Load for Reliability3 Capacity Resources may even include a transmission upgrade.# The
Fixed Resource Requirement is nothing more than an enforceable agreement that for a finite
period one transmission user will demonstrate on behalt of other transmission users within
a specified territory that sufficient Capacity Resources exist to meet all of their respective
reliability needs. During this period, the transmission nser offering to provide the Fixed
Resource Requirement is the sole authorized means by which a transmission user who opts
to use this service may demonstrate the adequacy of their Capacity Resources> This
demonstration is embodied in a Fixed Resource Requirement Capacity Plan that describes a
portfolio of the generation, demand resources, energy efficiency, Interruptible Load for
Reliability, and transmission upgrades it plans fo use to meet the Capacity Resource
requirements for the territory® The Ohio Supreme Court has noted that regional
transmission organizations, such as PJM, provide fransmission services through FERC
appraved ‘rates and tariffs” Thus, the Fixed Resource Requirement is a commitment to
provide a transmission service pursuant to the tariffs filed by PJM with FERC.

As established i this matter, AEP-Ohic has committed to provide the Fixed
Resource Requirement for all transmission users offering electricity for sale to retail
‘customners within the footprint of jts system., No cther entity may provide this service
during the term of the current AEP-Ohio Fixed Resource Requirement Capacity FPlan.

Commission Authority to Establish State Compensation Method
for the Fixed Resource Requirement Service

Chapter 4928, Revised Code, defines “retail electric service” to mean any service
involved in the supply or amranging for the supply of electricity to ultimate conswmers in
this state, from the point of generation to the point of consumption. For purposes of
Chapter 4928, Revised Code, retail electric service includes, among other things,
transmission service8 As discussed, supra, AEP-Ohio is the sole provider of the Fixed
Resource Requirement service for other transmission users operating within its footprint
until the expiration of its obligation on June 1, 2015. As such, this service is a
“noncompetitive retail electric service” pursuant to Sections 4928.01{A)21) and 4928.03,
Revised Code. This Commission is empowered to set rates for noncompetitive retail electric

~ services. While PJM could certainly propose a tariff for FERC adoption directing PJM to

3 Rebability Assurance Agreement, Schedule 6, Procedures for Demand Resources, ILR, and Energy
Efficiency. :
4 Relinbility Assurance Agreement, Schedule 8.1, Section D.6.

5 Reliability Assurance Agreement, Section 1.29 defines the Fixed Resource Requirement Capacity Plan o
mean a Jong-term plan for the commitment of Capacity Resources fo satisfy the capacity obligations of a
Party that has elected the FRR Alternative, as more fally set forth in Schedule 8.1 10 this Agreement.

& Reliability Assurance Agreement, Section 7.4, Fixed Resource Requirement Alternative. '

7 Ohio Consumers’ Counsel p. PUCO, 111 Ohio St.3d. 284, 856 N.E.2d 940 (2006).

8

Section 4928.01(A)27), Revised Code.
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" establish a compensation method for Fixed Resource Requirement sexrvice, it has opted not
to do so in favor of a state compensation method when a state chooses to establish one.
When this Commission chooses to establish a state compensation method for a
noncompetitive retail eleciric service, the adopted rate must be just and reasonable based
upen traditional cost-of-service principles.

This Commission previously established a state compensation method for AEP-
Ohio’s Fixed Resource Requirement service within AEP-Ohio's initial ESP. AEP-Ohio
received compensation for its Fixed Resource Requirement service through both the
provider of last resort charges to certain retail shopping customers and a capacity charge
levied on competifive retail providers that was established by the three-year capacity
auction conducted by PJM.? Since the Commission adopted this compensation method, the
Ohic Supreme Court reversed the authorized provider of last resort charges,w and the
auction value of the capacity charges has fallen precipitously, as has the relative proportion
of shoppers to non-shoppers.

1 agree with the majority that the Commission is empowered pursuant to its general
supervisory authority found in Sections 4905.04, 4905.05, and 4905.06, Revised Code to
establish an appropriate rate for the Fixed Resource Requirement service. 1 also agree that
pursuant to regulatory authority under Chapter 4905, Revised Code, as well as Chapter
49039, Revised Code a cost-based compensation method is necessary and appropriafe. -
Additionally, I find that because the Fixed Resource Requirement is a noncompetitive retail
electric service, the Commission must establish the appropriate rate based upon traditional
cost of service principles. Finally, I find specific authority within Section 4909.13, Revised
Code, for a process by which the Commission may cause further hearings and
investigations and may examine into all matters which may change, modify, or affect any
finding of fact previously made. Given the change in circumstances since the Commission
adopted the initial state compensation for AEP-Ohio’s Fixed Resource Requirement service,
it is appropriate for the Commission to revisit and adjust that rate to reflect current

circumstances as we have today.
“Deferral”

In prior cases, this Commission has levied arate or tariff on a group of customers but
deferred collection of revemes due from that group until a Jater date. In this instance, the
majority proposes to establish a rate for the Fixed Resource Reguirement service provided

9 Jn the Matter of the Application of Columbus Southern Power Company for Approval of an Eleciric Security Plan;
an Amendtent to its Corporate Seprration Plar; and the Salz or Transfer of Certain Genernting Assefs, Case No,
08-917-FL-560, ef s, Opinion and Order (March 18, 2009), Entry on Rehearing (uly 23, 2009); In the Matter
of the Covmission Review of the Capacity Cherges of Ohio Power Company and Columbus Southern Power
Company, Case No. 10-2929-EL-UNC, Entry (December 8, 2010).

10 In re Application of Columbus 5. Power Ce., 128 Ohio 5t.3d 512 (2011).
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by AEP-Ohio to other transmission users but then to discount that rate such that the
transmission users will never pay it. The differe_nce between the authorized_rate and that
paid by the other transmission users will be booked for future payment not by the

transmission users but by retail electricity customers. The stated purpose of this device is to
promote competiion.

As an initial matter, T am not convinced on the record before us that competition has
suffered sufficiently or will suffer sufficiently during the remaining term of the Fixed
Resource: Reguirement as the result of the state compensation method to warrant
intervention in the market. If it did, the Commission could consider regulatory options
such as shopping credits granted to the consumers fo- promote consumer entry into the
market, ‘With more buyers in the market, iri theory, more sellers should enter and prices
chould fall, The method selected by the majority, however, attempts fo entice more sellers
to the market by offering a significant, no-strings-attached, unearned benefit, This policy
choice operates on faith alone that sellers will compete at levels that drop energy prices
while transferring the unearned discount to consumers. If the retail providers do not pass
along the entirety of the discount, then consumers will certainly and inevitably pay twice
for the discount today granted to the retail suppliers. To be clear, unless every retail
provider disgorges 100 percent of the discount fo consumers in the form of lower prices,
shopping consumers will pay more for Fixed Resource Requirements service thar the retail
provider did. This represents the first payment by the consumer for the service. Then the
' deferral, with carrying costs, will come due and the consumer will pay for it all over again -
plus interest.

[ find that that the mechanism labeled a “deferral” in the majority opinion is an
unnecessary, ineffective, and costly intervention into the market that I cannot support.
Thus, I dissent from those portions of the majority opinion adopting this mechanism.

ol foe D T Bt

" Cleryl L. Roberto

CLR/sc

Entered in the Jo |

Barcy F. McNeal
Secretary

. | | | - 000000089



~ In the Matter of the Commission Review )

of the Capacity Charges of Ohio Power )
Company and Columbus Southern Fower )
Company.

1

The Commission finds:

M

(2)

M s

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

H

)

ENTRY ON RHEARMG

On March 18, 2009, in Case No. 08-917-EL-580, ef al. the
Conumission issued its opinion and order regarding)the
application for an electric securify plan (ESP) for Colurnbus
Southern Power Company (CSP) and Ohio Power
Company (OP) (jointly, AEP-Ohio or the Company),!
pursuant to Section 4978143, Revised Code (ESP 1 Ord br).2

“The ESP 1 Order was appealed to the Ohio Supreme Court

and subsequently remanded to the Commission for further
proceedings. |

On November 1, 2010, American Hlectric Power Service
Corporation (AEPSC), on behalf of AFP-Ohio, filed an
application with  the Federal Fnergy Regulalory
Commission (FERC) in FERC Docket No. ER11-1995. 10n
November 24, 2010, at the direction of FERC, ABPSC
refiled the application in FERC Docket No. ER11-2183
(FERC filing). The application propesed to change| the
basis for compensation for capacity costs to a cost-based
mechanism, pursuant to Section 205 of the Federal Power
Act and Section D8 of Schedule 8.1 of the Reliability
Assurance Agreement (RAA) for the regional transmission
organization, PJM Interconnection, LLC (PIM), and
included proposed formula rate templates under which
AFEP-Ohio would calculate its capacity costs. '

OP, eff
Southern Power Compuny
In the Matter of the Application of Columbus Southern Fower
Plan; an Amendment fo its Corporate Separation Plan; and the Sale or Transfer of Cer
Case No. 08-917-EL-580; I the Matier of the Application of Ohio Power Compdny for Approvat of its
Electric Security Plan; and an Amendment fo its Corporote Separation Plan, Case Noj 08-918-EL-550.

By enfry
ective December 31, 2011. In

ATTACHMENT D

Case No. 10-2929-ELIUNC

issued on March 7, 2012, the Commission approved and confirmed the merger of CSF info
the Matter of the Application of Ohio Power Company and Columbus
for Authority to Merge and Related Approvals, Case No. 1p-2376-EL-UNC.

Company for Approval|of an Electric Security
aint Generating Assets,
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(3) By entry issued on December 8, 2010, in the aquve»
captioned case, the Commission found that | ]
investigation was necessary in order to determine |the
impact of the proposed change to AFEP-Ohio’s capdcnty
charge {Initial Entry). Consequently, the Commission
sought public comments regarding the following i issuest (1}
what changes to the current state compensation mecharism
(SCM) were appropziate to determine AEP-Ohio’s i{ed
resource requirement (FRR) capacity charge to Ohic
competitive retail electric sexrvice (CRES) providers, which
are referred to as alternative load serving entities within
PIM; {2) the degree to which AEP-Ohio’s capacity charge
was currenily being recovered through retail rates
approved by the Commission or other capacity charges;
and (3) the impact of AEP-Ohio’s capacity charge upon
CRES providers and retail competiion in Ohio,
Additionally, in light of the change proposed by AEP-Ohio,
the Commission explicifty adopted as the SCM for|the
Company, during the pendency of the review, the current
capacity charge established by the three-year capacxty
auction conducted by PJM based on its reliability pricing

model (RPM).

{4)  Section 4903.10, Revised Code, states that any party who
has entered an appearance in a Commission proceeding
may apply for a rehearing with respect to any malters
determined therein by filing an application within 30 days
after the entry of the order upon the Commission’s journal.

(5)  On January 7, 2011, AEP-Ohio filed an application| for
rehearing of the Initial Entry. Memoranda contra AEP-
Ohio’s application for rehearing were filed by Indusrial
Energy Users-Ohio (IEU-Ohdo); FirstEnergy Solutions
Corp. (FES); Ohio Pariners for Affordable Energy (OPAE)3;
and Constellation Energy Commodities Group, Inc. and
Constellation NewEnergy, Inc. (jointly, Constellation). : '

(6)  On January 27, 2011, in Case No. 11-346-EL-S50, et dl,
AFP-Ohio filed an application for a standard service offer

¢ OnNovember 17, 2011, OPAE filed a notice of withdrawal from this case.
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{550) in the form of a new ESP, pursuant to %cLon
4928.143, Revised Code (ESP 2 Case).% ,

(7) By entry dated February 2, 2011, the Commission graf,xted
rehearing of the Initial Eniry for further consideration of
the matters specified in. AEP-Ohio’s application for
rehearing. The Commission noted that the SCM adopted
in the Initial Fntry would remain in effect durmg ithe
pendency of its review, :

{8} By entry issued on August 11, 2011, the attorney examiner
set a procedural schedule in order to establish| an
evidentiary record on a proper SCM. The evidentjary
hearing was scheduled to commence on October 4, 2011,
and interested parties were directed to develop|an
evidentiary record on the appropriate capacity (ost
pricing /recovery mechanism, including, if necessary, the
appropriate components of any proposed capacity fost
recovery mechanism.

{(9)  On September 7, 2011, a stipulation and’ recommendaﬁon
' (ESP 2 Stipulation) was filed by AEP-Ohio, Staff, and O’Fher
. parties to resolve the issues raised in the ESF 2 Case and
several other cases pending before the Commmf;on
feonsolidated cases),5 including the above-captioned dase.
Purstiant to an entry issued on September 16, 2011, the
consolidated cases were consolidated for the sole purpose

of considering the ESP 2 Stipulation. The September 16,

2011, entry also stayed the procedural schedules m'the

4

In the Matier of the Appl:mhon of Cohunbus Southern Power Company and Ohip Power Company for

. Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of

an Electric Security Plan, Case No, 11-346-EL-550 and 11-348-EL-8SO; In the Matter of the Application
of Columbus Southern Power Company and Ohio Power Company for Approval § f Certain Accounting
Authority, Case No. 11-349-EL-AAM and 11-350-EL-AAM.

T the Matter of the Application of Ohip Power Company and Colurbus Southerts Power Company for
Authority to Merge and Related Approvals, Case No. 10-2376-EL-UNC; In the Matier of the Application of
Cobumbus Southern Power Company to Amend its Emergency Curtailment Service: iRiders, Case No. 10- -
343-EL-ATA; In the Matter of the Application of Ohio Power Company to Amend its Emergency
Curtailment Service Riders, Case No. 10-344-FEL-ATA; In the Matler of the Comsmission Review of the
Capacity Charges of Ohio Power Company and Columbus Southern Power Company, ¢ Case No. 10-2929-EL-

" UNG; In the Matier of the Application of Columbus Southern Power Company for Approval of 4 Mechanism

to Recover Deferred Fuel Costs Pursuant io Section 4928.144, Revised Code, Case No| 11-4920-EL-RDR; In
the Matier of the Application of Ohip Power Company for Approval of 5 Mechanism o Recover Deferred Fuel
Costs Purswznt to Section 4928.144, Revised Code, Case No. 11-4921-E1-RDR.
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(11)

pending cases, including this proceeding, until jthe
Commission specifically ordered otherwise. The
evidentiary hearing on the ESP 2 Stipulation commernced
on October 4, 2011, and conduded on October 27, 2011.

On December 14, 2011, the Commission issued an opition

and order in the consolidated cases, modifying lnd

adopting the ESP 2 Stipulation, including its twortier
capacity pricing mechanism (Initial ESP 2 Order). . On
January 23, 2012, the Commission issued an enlry
darifying certain aspects of the Initial ESP 2 Order (Inifial
ESP 2 Clarification Entry). Subsequently, on February 23,
2012, the Commission issued an entry on rehearing int the
consolidated cases, granting rehearing in part (Initial ESP 2
Entry on Rehearing). Finding that the signatory partiés to
the BSP 2 Stipulation had not met their burder of
demonstrating that the stipulation, as a package, benl fits
ratepayers and the public interest, as required by the
Commission’s three-part test for the consideration of
stipulations, the Commission rejected the ESP 2 Stipulation.
The Commission directed AEP-Ohio fo file, no later ?hav
February 28, 2012, new proposed tariffs to continue the
provisions, terms, and conditions of its previous P,
including an appropriate application of capacity chalrges
under the approved SCM established in the present case.

By entry issued on March 7, 2012, in the above-captioned
case, the Comumission implemented an interim capacity
pricing mechanism proposed by AEP-Ohio int a motion for
relief filed on February 27, 2012 (Interim Relief Eniry).
Specifically, the Commission approved a fwo-tier capacity
pricing mechanism modeled after the one recommended in
the ESP 2 Stipulation. Approval of the interim capifci@r
pricing mechanism was subject to the clarifications
contained in the Initial ESP 2 Clarification Entry issued in
the consolidated cases, including the clarification to include
mercantile customers as governmental aggregation
customers eligible to receive capacity pricing based on

PjM's RPM. Under the two-tier capadty pricing

mechanism, the first 21 percent of each customer class/was
entitled to tier-one, RPM-based capacity pricing. | All
customers of governmental aggregations approved .op or
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12)

(13)

(14)

(15)

(16)

(17}

|
|
|

before November 8, 2011, were also entitled to receive Her-
one, RPM-based capacity pricing. For all other customers,
the second-tier charge for capacity was $255/megawatt-
day (MW-day). In accordance with the Interim Relief
Fntry, the interim rate was to remain in effect until May 31,
2012, at which point the charge for capacity under the gCM
would revert to the current RPM price in effect pursuant to
the PJM base residual auction for the 2012/2013 delivery
year.

On March 14, 2012, an application for rehearing of the

Interim Relief Fntry was filed by the Retail Energy Supply

Association (RESA): Applications for rehearing were also
filed by FES and [EU-Ohio on March 21, 2012, and March

27, 2012, respectively. Memoranda contra the applicafions -

for rehearing were filed by AEP-Ohio. -

By entry issued on April 11, 2012, the Commission granted
rehearing of the Interim Relief Eniry for fmjther
consideration of the matters specified in the applications
fot rehearing filed by RESA, FES, and IEU-Chio.

The évidem:iai'y hearing in this case commenced on April
17, 2012, and concluded on May 15, 2012.

On April 30, 2012, AEP-Ohio filed a motion for extension of
the interim relief granted by the Commission in the Interim
Relief Eniry. By entry issued on May 30, 2012, the
Comumission approved an extension of the interim capacity
pricing mechanism through July 2, 2012 (Interim Relief
Extension Entry).

On June 15, 2012, an application for rehearing of) the
Interim Relief Extension Eniry was filed by FES.
Applications for rehearing were also filed by IEU-Ohiojand
the Ohioc Manufacturers’ Association {(OMA) on June 19,
2012, and June 20, 2012, respectively. A memorandum
contra the applications for rehearing was filed by AFP-
Ohio on June 25, 2012

By opinion and order issued on July 2, 2012, | the
Commission approved a capacity pricing mechanism for
AEP-Ohio {Capacity Order). The Commission established
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{19)

$188.88/MW-day as the appropriate charge to enable AEER
Oljo fo recover its capacity costs pursuant to its FRR
obligations from CRES providers. However, the
Commission also directed that AEP-Ohio’s capacity charge
to CRES providers should be the RPM-based rate,
including final zonal adjustments, on the basis that ithe
RPM-based rate will promote retail electric competitjon.
The Commission authorized AFP-Ohio to modify: its
accounting procedures to defer the incurred capacity cbsts
not recovered from CRES providers, with the recovfery
mechanism to be established in the ESP 2 Case. 5

By entry on rehearing issued on July 11, 2012, ithe
Commission granted rehearing of the Interim Relief
Exténsion Entry for further consideration of the matiers
specified in the applications for rehearing filed by ?ES,
IEU-Ohio, and OMA. ;

On July 20, 2012, AEP-Ohio filed an application | for
rehearing of the Capacity Order. The Ohio Energy Group
(OEG) filed an application for rehearing and a corrected
application for rehearing of the Capacity Order on July 26,
2012, and July 27, 2012, respectively. On August 1, 21%

applications for rehearing of the Capacity Order were filed
by IEU-Ohio; FES; Ohio Assodiation of School Business
Officials, Ohio School Boards Assodation, Buckeye
Association of School Administrators, and Chio Schools
Council (collectively, Schools); and the Ohio Conswiers’
Counsel {OCC). OMA and the Ohio Hospital Assocation
(OHA) filed a joint application for rehearing on August 1,
2012. Memoranda contra the various applications | for
rehearing were filed by Duke Energy Retail Sales, ELC
(Duke); IEU-Ohio; FES; Schools; OMA; OCC; OEG; AEP-
Ohio; RESA; and Tnterstate Gas Supply, Inc. (IGS). Joint

. memoranda contra were filed by Constellation and Exélon

Generation Company, LLC (Exelon)%; and by Direct Endrgy
Services, LLC and Direct Energy Business, LLC (jointly,
Direct Energy), along with RESA.

6  The joint memorandum contra was
has not sought intervention in this proceeding.

smond Fon affoand

12,

also signed on behalf of Exelon Energy Company, Inc, which
As a non-party, its participation in the joint

memorandum conira was improper and, iherefore, will not be afforded iaay waight by the
Commission. }
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@1

2y

~ rehearing not specifically discussed herein have been

On August 7, 2012, OEG filed a motion for leave to reply
and reply to the memorandum conira filed by AEP-Ohio
on August 6, 2012. On that same date, AEP-Ohio filed a
motion to strike OEG’s motion and reply on the grounds
that Rule 4901-1-35, Ohio Administrative Code (0.AC),

does not provide for the filing of a reply to a memorandum -

contra an application for rehearing.

The Commission finds that OEG’s motion is procedurally
deficient in several respects. First, as we have recogn}zed
in prior cases, Rule 4901-1-35, O.A.C., does not contemplate
the filing of a reply to a memorandum contra) an
application for rehearing.” Additionally, although OEG’s
filing is styled as a moton znd reply, the filing is

essentially a xeply only, lacking a wmotion and

memorandum in support. OEG, therefore, also failed to
comply with the requirements for a proper motion, as
specified in Rule 4901-1-12, O.A.C. In any event, the
Commission has reviewed OEG’s filing and finds that QEG
merely reiterates arguments that it has abready raised
elsewhere in this proceeding. Accordingly, OEG’s mqtion
for leave to file a reply should be denied and its reply
should not be considered as part of the record in this
proceeding. Further, AEP-Ohio’s motion to strike should
be denjed as moot.

On August 15, 2012, the Commission issued an entry on
rehearing, granting rehearing of the Capacity Ordes for
further consideration of the matters specified in{ the
applications for rehearing filed by AEP-Ohio, OEG, [EU-
Ohio, FES, Schools, OMA, OHA, and OCC.

The Commission has reviewed and considered all of the
argumenis raised in the applications for rehearing of the
Initial Entry, Interim Relief Entry, Interim Relief Exterision
Eritry, and Capacity Order. In this enfry on rehearing, the
Commission will address all of the assignments of error by
subject matter as set forth below. Any arguments on

7 See, e.g., It the Matter of the Conmission Investigation of the Intrasiate Universal
No. 97-632-TP-COL Entry on Rehearing (fuly 8, 2009).

i

{
%em‘m Discounts, Case
}
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Initial Entry

{23)

(24)

(25)

thoroughly and adequately considered byﬂxe Comnﬂs:%ion
and are being derded. ;

Jurisdiction and Preemption

AFEP-Ohio asserts that the Initial Entry is unreasonable pnd
unlawiul because the Commission, as a creature of staijiute,
lacks jurisdiction under both federal and state law to igsue
an order that affects wholesale rates regulated by FHRC.
According to AEP-Ohio, the provision of generation
capacity to CRES providers is 2 wholesale transaction that
falls within the exclusive ratemaking jurisdiction of FHERC.
AFEP-Ohio adds that no provision of Title 49, Revised Cbde,
authorizes the Commission to establish wholesale prices
for the Company’s provision of capacity to CRES
providers, Additionally, AFEP-Ohio believes that Sedtion
D8 of Schedule 81 of the RAA does not allow: the
Commission to adopt RPM-based capacity pricing as the
SCM. AEP-Ohio argues that RPM-based capacity pricing,
as the default option, is an available pricing option only if
there is no SCM. ' :

On a related note, AFP-Ohio also contends that| the
portions of the Initial Entry relating to the establishment of
an SCM are in direct conflict with, and preempte by,
federal law. AEP-Ohio notes that Section D.8 of Sche ule

8.1 of the RAA is a provision of a FERC-approved tariff

that is subject to FERC's exclusive jurisdiction. AEP-Ohio
further notes that the provision of capacity service to CRES
providers is a wholesale transaction that falls exclusively
within FERC’s jurisdiction. Accordingly, AEP-Ohio argues
that the Commission’s initiation of this proceeding wds an
attempt to delay or derail FERC's review of the Compidny’s
FERC filing and fo usurp FERC's role in resolving! this

atter, and that the Commission has acted without regard

for the supremacy of federal law. |

i

In ifts memorandum contra, [EU-Ohio contends that the
Commission has not exercised jurisdiction over any subject
that is within FERC's exclusive jurisdiction. According to
TEU-Ohio, because AFP-Ohio’s POLR charge was proposed
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and approved as a distribution charge and distribution
service is subject to the exclusive jurisdiction of the
Commission, the Commission’s determination as to what
compensation is provided by the POLR charge raises no
issue that is subject to FERC's jurisdiction. IEU-Ohio also
notes that the Commission has previously rejected. the
argument that a specific grant of authority from i the
General Assembly is required before it can make a
determination that has significance for purposes of
implementing a requirement approved by FERC. !

FE5 argués that, pursuant to Section D.8 of Schedule 81 of

the RAA, AFP-Ohio, as an FRR Entity, has no option to

seek wholesale recovery of capacity costs assocated with
retail switching, if an SCM is in place. Additionally, FES
asserts that the Comimission has jurisdiction to review
AEP-Ohio’s rates, FES emphasizes that AEP-Ohio admits
that the Comunission has broad authority to investigate
matters involving Ohio utilities and that the Commié:sion
may explore such maiters even as an adjunct fo its bwn
participation in FERC proceedings. |
|
As stated in the Initial Entry, Sections 4905.04, 4905.05,and
4905.06, Revised Code, grant the Commission authority to
supervise and regulate all public utilities within its
jurisdiction. The Commission’s explicit adoption
SCM for AFP-Ohio was well within the bounds of|this
broad statutory authority. Additionally, we stated in the
Initial Bntry that, in light of AEPSC’s FERC filing, a reyiew

was necessary to evaluate the impact of the proppsed

change to AEP-Ohio’s existing capacity charge. Settion
490526, Revised Code, provides the Commission with
considerable authority to initiate proceedings to investigate
the reasonableness of any rate or charge rendered or
proposed to be reridered by a public utility, which the Ohio
Supreme Court has affirmed on several occasions. ' We
therefore, grant rehearing for the limited purpose of
darifying that the investigation initiated by | the
Commission in this proceeding was consistent with Sel_:tion

8 . See, e.g., Ohio Consumers’ Counsel v. Pub. Utd. Comm., 110 Ohio St3d 394, 400 (2006); Allnet

| Commudiications Services, Inc. v, Pab. Util. Compr., 32 Ohio 5634 115, 137 {198T % Ohio Likdities Co. o,
Pub. 1IHL Comm., 58 Ohio 5t.2d 153, 156-158 (1979). ;
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4905.26, Revised Code, as well as with our authority unf;der
Sections 4905.04, 4905.05, and 4905.06, Revised Code.

The Commission disagrees with AEP-Ohio that we }ﬁave
acted in an area that is reserved exclusively to FERC or that
our actions are preempied by federal law. Althohgh
wholesale fransactions are generally subject to the
exclusive jurisdiction of FERC, the Commission exercised
jurisdiction in this case for the sole purpose of establishing
an appropriate SCM upon review of AFP-Ohio’s prop?sed
capacity chaige. In doing so, the Commission acted
consistent with the governing section of the RAA, which, as
a part of PJM's tariffs, has beéen approved by FERC. Section
D8 of Schedule 8.1 of the RAA acknowledges the authority
of the Commission to establish an SCM that, once
established, prevails over the other compensation methods
addressed in that section. In fact, following issuance of the
Initial Bntry, FERC rejected AEPSC’s proposed for hula
rate in light of the fact that the Commission had estab‘i%i‘neci
the SCM.® Therefore, we do not agree that we have
intruded upon FERC’s domain. '

Provider of Last Resort (POLR) Charge !

AFEP-Ohio contends that the Initial Eniry is unlawful and
unreasonable in finding that the POLR charge approved in
the ESP 1 Order reflected the Company’s cost of supplying
capacity for retail loads served by CRES providers andithat
the POLR charge was based upon the continued usie of
RPM pricing to set the capacity charge for CRE> providers.
AEP-Ohio notes that the POLR charge related to an entirely
different service and was based on an entirely different set

of costs than the capacity rates provided for under Section

D8 of Schedule 8.1 of the RAA. Spedifically, AEP-Ohio

points out that the POLR charge was based o the right of
retail customers to switch to a CRES provider ‘and
subsequently return fo the Company for generation sefvice
under SSO rates, whereas the capacity charge compenbates
the Company for its wholesale FRR capacity obligations to
CRES providers that serve shopping customers. AEP-Dhio
argues that its retail POLR charge was not the SCM

9 American Electric Power Service Corporation, 134 FERC 1 61,039 (2011).

- ~10-
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envisioned under the RAA and did not compensate [the
Company for the wholesale capacity that it makes avail:}iable
as an FRR Entity under the RAA. ‘ §

In its memorandum contra, IFU-Ohio argues that AEP-
Ohio’s POLR charge, as it was proposed by the Company
and largely approved by the Commission in the ESP 1
Order, included compensation for capacity costs. [FES

agrees with TEU-Ohjo that the POLR charge recovg’:red '
capacity costs associated with retail switching. Both IEU-

Ohio and FES note that AEP-Ohio’s testimony in support
of the POLR charge indicated that the charge would
compensate the Company for the challenges of providing
capacity and energy on short notice. FES adds that AEP-
Ohio’s POLR charge and its wholesale capacity charge
were both intended to recover capacity costs associated
with accommodating retail choice and ultimately pay for
the same generating capacity. FES and Constellation assert
that AFP-Ohio’s POLR charge was the SCM, contrary to
the Company’s claim. . , i

In the Initial Entry, the Commission noted that it thad
approved retail rates for AFP-Obio, induding recovery of
capacity costs through the POLR charge to certain refail
shopping customers, based upon the continuation of the
current capacity charges established by PJM's capacity
auction. We find nio error in having made this finding.| The
Commission approved AEP-Ohic’s retail rates, including
the POLR charge, in the ESP 1 Order. For the most part,
the POLR charge was approved by the Commission las it
was proposed by AEP-Ohio!0 AEP-Ohio’s testimorly in
support of the POLR charge indicates that various iriputs
were used by the Company 1o calculate the proposed
charge1 One of these inputs was the market price, a large
component of which was intended fo reflect AEP-Ohio's
capacity obligations as a member of PIM. Although the
purpose of the POLR charge was to compensate AEP-Ohio
for the risk associated with its POLR o’bligaﬁomE we
onetheless find that the POLR charge was approved, in

10 ESP 1 Order at 38-40.

11 Cos. Bx. 2-A at 1214, 31-32; Tr. XI at 76-77; Tr. XIV at 245.

-11-
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(33)

§

1

part, to recover capacity costs assomafed W:lﬂ‘l customer
shopping. Accordingly, we find that AEP-Ohio’s rqulest
for rehearing should be denied. .

Due Process

AFP-Ohio argues that the Initial Entry was issued in a
manner that denied the Company due process and violated
various statutes, including Sections 4903.09, 4905.26, and
4909.16, Revised Code. AEP-Ohio notes that, absent an

emergency situation under Section 4909.16, Revised Code,
the Commission must provide notice and a hearing before
qe’ttmg arate. AEP-Ohio argues that there is no emerg@cy
in the present case and that the Commission was, ﬂ‘:erefore,
required to provide notice and a hearing pursuant to] the
procedural requirements of Section 4905.26, Revised Cpde,
prior to imposing a capacity pricing mechanism that is
different from the mechanism proposed by the Company in
its FERC filing. Additionally, AEP-Ohio argues that; the
Initial Entry was issued in the absence of any record and

that it provides little explanation as to how the

Comunission arrived at its dedision to establish a capaaty
rate, contrary to Section 4903.09, Revised Code. '

TEU-Ohio responds that the Initial Entry did not establish
or alter any of AEP-Ohio’s rates or charges and thal! the
entry merely confirmed what the Commission 'had

'prekusly determined.

The Commission finds no merit in AEP-Ohio’s due prdcess

claims. The Initial Entry upheld a charge that had been
previously established in the ESP 1 Order. The Initial Entry
did not institute or even medify AEP-Ohio’s capTcity
charge, which was based on RPM pricing both before|and
after issuance of the entry. The purpose of the Initial Entry
was to expressly establish the SCM and maintain RPM
pricing as the basis for the SCM during the pendency of the
review of AEP-Ohio’s proposed change to its capacity
charge. Additionally, we find that the rationale behind the
Initial Entry was sufficiently explained, consistent with. the
requirements of Section 4903.09, Revised Code. The
Commission clearly indicated that it was necessary to
explicitly establish the SCM based on RPM capacity pricing

12—
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Interim Relief Fntry : ‘

in light of AEPSC’s FERC filing proposing a cogt-based

capacity charge. Thus, AEP-Ohic’s request for reheating .

should be denied.

z

(34)

(35)

Jurisdiction ' :

TE{-Ohio argues that the Interim Relief Entry is unlawful
because the Commission is without subject matter
jurisdiction to establish a cost-based capacity charge in this
proceeding.  TEU-Ohio riotes that the Commission’s
ratemaking authority under sfate law 15 governed: by
statute. According to IEU-Ohio, this case is not propktly
before the Commission, regardless of whether capacity
service is considered a competitive or noncompetitive rétail
electric service. ’

As discussed above with respect fo the Initial Enfry and
addressed further below in regard to the Capacity Order,
the Commission finds that it has jurisdiction under dtate
law to establish an SCM, pursuant to the genleral

supervisory authority granted by Sections 4905.04,-4905.05, '

and 4905.06, Revised Code, and that our review was
consistent with our broad investigative authority usider
Section 4905.26, Revised Code. The Ohio Supreme Cpurt
has recognized the Commission’s authority o investigate
an existing rate and, following a hearing, to order a new

ratel? Additionally, we believe that a cost-based SCM nay

be established for AEP-Ohio’s FRR capacity obligatibns,
pursuant to our regulatory authority under Chapter 4505,
Revised Code, as well as Chapter 4909, Revised Copde,
which enable the Commission fo use its traditional
regulatory authority to approve rates that are based on
cost. We find, therefore, that IEU-Ohio’s request| for
rehearing showld be derded.

g

12 (Hiio Consumiers” Consesel . Pub, UL Comin., 110 Obe 51.3d 394, 400 (2006); OHip Utilities Co. 0. Pub.
Litl. Comm., 58 Ohio 51.2d 153, 156-158 (1979)- ! :
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Process
(36) TFES and IEU-Ohio contend that the Interim Relief Fntxy is

(37)

(38)

{39)

unreasonable, unlawful, and procedurally ~defective
because it effectively allowed AFP-Chio to avoid jthe
statutory procedures to seek the relief granted by ithe
entry.13” FES and IEU-Ohio argue that there is 10 rermedy
or procedure to seek relief from a Commission order other
than to file an application for rehearing pursuant to Section
4903.10, Revised Code, and that the Cormmission, in
granting AFEP-Ohio’s motion for relief, allowed ‘the
Coimpany to bypass the rehearing process. IEU-Ohio ddds
that the Commission abrogated its prior order directing the
Company to implement RPM-based capacity pricing upon
rejection of the ESP 2 Stipulation, without determining that
the prior order was unjust or unwarranted. l

[EU-Ohio also asserts that the Interim Relief Entry is

unlawful and unreasonable because the Commission fdiled
to comply with the emergency rate relief provisions found
in Section 4909.16, Revised Code. IEU-Ohio adds that AEP-
Ohic has not invoked the Commission’s emergency
authority pursuant to that statute and, in any event, the
Company failed to present a case supporting emergency
rate relief, :

revise the Initial ESP 2 Fniry on Rehearing, which rejected
the ESP 2 Stipulation. Rather, AEP-Ohio submits that the

AEP-Ohio iresponds that its motion for relief did not se%} to
motion was filed, pursuant to Rule 4901-1-12, O.A.C| for

the purpose of secking interim relief during the pendency

of the ESP 2 Case and the present proceedings. AEP-Ohio
adds that the motion for relief was properly granted based
on the evidence and that arguments to the contrary have
already been considered and rejected by the Comrrdssio%n.

The Commission finds that no new arguments have

raised regarding the process by which AEP-Ohic sought,
and the Commission granted, interim relief. Although we
recogrized in the Interim Relief Entry that AEP-Ohio may

assignments of error.

13 JEU-Ohio joins in the application for rehearing filed by FES, in additon to raising its own
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)

@

@)

{43)

~have other means to challenge or seek relief f:omg an

interim SCM based on RPM capacity pricing, we also
found that the Commisgion is vested with the authority to

modify the SCM that we established in the Initial Eniry. .

We continue o believe that, just as we have the necessary
authority to establish the SCM, as discussed elsewherg in
this entry, so too may we modify the SCM. Accordingly,
FES’ and IEU-Ohio’s assignments of error should. be
denied. , ;

Evidentiary Record and Basis for Commission’s Decisioh

FES asserts that the Interim Relief Entry is unlawful and
wnreasonable in that it authorized AEP-Ohio to recover a
capacity rate allegedly based on its fall embedded costs,
which cosis are not authorized by the RAA, are .not
recoverable under Ohio law, and do not reflect an offset for
energy revenues. FES contends that, because the ESP 2
Stipulation was rejected, the Commission lacks a redord
basis to approve the negotiated rate of $255/MW-day ak an

element of the interim SCM.

FES further argues that the Interim Relief Entry is|not
based on probative evidence that AEP-Ohio would suffer
immediate or irreparable financial harm under RPM-bdsed
capacity pricing. FES adds that the Commission erred in
relying on AEP-Chio’s loss of revenues from ifs unlawful
POLR charge as further justification for the tier-two rate of
$255/MW-day. :

AEP-Ohio replies that FES' arguments regarding the ’c%wm
tiered capacity pricing structure have already Heen

considered and rejected by the Commission on more than

O11e OCCaSION.

IEU-Chio asserts that the Interim Relief Entry is urdawful
and unreasonable because there is no record to support the
Commission’s finding that the SCM could risk an urPust
and unreasonable result. Like FES, IEU-Ohic argues that it
was unreasonable for the Commission to rely on thefact
that AEP-Ohio is no longer recovering its POLR costs as
support for the interim SCM, when the Commission
previously determined that the POLR charge was not

-15-
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(44)

(45)

(49)

justified. Further, IEU-Ohio contends that the Commisgion
unreasonably relied on evidence supporting the ESP 2

Stipulation, given that the Comumission rejected | the

stipulation and elected instead to restart this proceeding.
Finally, regarding the Commission’s reasordng that AFP-
Ohio must share off-system sales (0OS5) revenues with its
affiliates pursuant to the AFP Fast Interconmection
Agreement {pool agreement), IEU-Ohio notes that there is
no evidence addressing any shortfall that-may occur.

AFP-Ohio contends that its motion for relief was properly
made and properly granted by the Commission based on
probative evidence in the record. According to AEP-Chio,
the Commission recognized that the Company’s abilify to
mitigate capacity costs with off-system energy sales is
limited, AEP-Ohio adds that the Commission’s everjtual
determination that the Comparty may not assess a POLR
charge does not contradict the fact that the Commission
initially refied upon the Company’s POLR charge in seffing
RPM-based capacity pricing as the SCM in the Injtial Entry.

IEU-Chio also argues that the Interim Relief Emrg' is
wmlawful and unreasonable because the rate increase ig not

based on any economic justification as required| by -

Commission precedent.  According 1o TEU-Ohio, | the
Commission stated, in the ESP 1 Order, that AFP-QOhio
st demonstrate the economic basis for a Tate increage in
the context of a full rate review. IEU-Ohio argues that,
contrary to this precedent, AEP-Ohio made no showing,
and the Commission made no finding, that the Company
was suffering an economic shortfall.

The Commission again rejects claims that the relief granted
in the Interim Relief Entry was not based on re ord
evidence. The present case was consolidated with) the
ESP 2 Case and the other consolidated cases for'the
purpose of considering the ESP 2 Stipulation. As we noted
in the Interim Relief Entry, the testimony and exhibits
admitted into the record for that purpose remain a p rt of
the record in this proceeding. Although the Commission
subsequently rejected the ESP 2 Stipulation, that actior| did
not purge e eviderice from the record in this case. Ttiwas
thus appropriate for the Commission 1o rely upon that

. a6
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evidence as a basis for granting AFP-Ohio’s meotion| for
interim relief. - A f

In the Tnterim Relief Eniry, the Commission cited t,furée
reasons justifying the interim relief granted, specifically the
climination of AEP-Ohic’s POLR charge, the operation of
the pool agreement, and evidence indicating that RPM-
based capacity pricing is below the Company’s capdcity
costs. With respect to the POLR charge, we merely noted
that AFP-Ohio was no longer receiving a revenue stxeam
hat was intended, in part, to enable the Company to
recover <capacity costs. Although the Commis ion
determined that AEP-Ohio’s POLR charge was not
supperted by the record on remand, nothing in that order
negated the fact that there are capacily costs associated
with an electric distribution wtility’s POLR obligationiand
that such costs may be properly recoverable upon a proper
record.!4 Having noted that AEP-Ohio was no longer
receiving recovery of capacity costs through the POLR

charge, the Commnission next pointed to evidence iny the

record of the consolidated cases indicating that| the
Company’s capacity costs fall somewhere within the range
of $57.35/MW-day to $355.72/MW-day, as a merged
entity. Finally, we noted that, although AEP-Chio may sell
its excess supply info the wholesale market when detail
customers switch to CRES providers, the pool agreement
Jimits the Company’s ability to fully benefit from these
sales, as the margins must be shared with its affiliates.?5
Although IEU-Ohic argues that AFP-Ohio faﬂej to
demonstrate any shortfall resulting from the operation of
the pool agreement or any other economic justification for
the interim rate relief, IEU-Ohio offers insufficient support
for its theory that the Company must make such a
showing, ~We have previously rejected TEU-Ohio’s

argument that the Commission broadly stated in the ESP 1

7~

14 I the Matter of the Application of Columibus Seuthern Power Company for Appfmﬁ%l of an Electric Security
Plan; an Amendment to its Corporate Separation Plan; and the S
Case No. 08-917-EL-550, ¢f al.,, Order on Remand {October 3, 2011}

15 AFRP-Ohio Fx.7 af17. ' ’

ale or Transfer of Centain Generating Assels,
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Order that AFP-Ohio must demonstrate the economic basis

. - . i
for a rate increase in the context of a full rate review.16 }
i

In light of the evidence discussed above, the Comunis lion
reasonably concluded that an SCM based on the curfent
RPM pricing could risk an unjust and unreasonable refult
for AEP-Ohio. We determined that the two-tier capa,fti’cy
pricing mechanism, as proposed by AEP-Ohio d
modified by the Commission, should be approved or} an
interim basis, with the first tier based on RPM pricing, and
the second ter fixed at $255/MW-day, representing a
reasonable charge in the mid portion of the range reflected
in the record. Upon review of the arguments raised on
rehearing, we continue to believe that our raﬁonale’i for
granting AFP-Chio’s interim relief was thoroughly
explained, warranted under the unique circtmstances, and
supported by the evidence of record in the consolidated
_cases. Accordingly, FES' and IEU-Ohio’s requests|for
rehearing should be denied.

Discr.inﬁnatorv Pricing

(47) FES argues that the Interim Relief Eniry established an
interim SCM that imposed on certain customers a capacity
price that was two times more than other customers paid,
contrary to the Commission’s duty to sure
nondiscriminatory pricing and an effective competitive
market, and in violation of Sections 4905.33, 490?.35,
4978 .02, and 4928.17, Revised Code. |

(48) Similarly, IEU-Ohio contends that the Interim Relief Entry
is unlawful because the resulting rates were unduly
discriminatory and not comparable. TEU-Chio notes that
the interim SCM authorized two different capacity rptes
without any demonstration that the difference Wwas
justified. TEU-Ohio adds that there has been no showing
that the capacity rates for CRES providers were comparable
to the capacity costs paid by S50 customers.

16 In the Matter of the Application of Columbus Southern Power Company for Approv:zﬁ'of an Electric Security
Plan; an Amendment to its Corporate Sgparation Plan; av the Sale or Transfer of Cerlain Generating Assels;

Case No. 08-917-EL-SS0, ¢f al., Entry on Rehearing (December 14, 2011), at 5-6.
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(49) In response to many of IEU-Ohio’s various arguments,
including its discrimination claim, AFP-Ohio contends that
IEU-Ohio improperly attempts to relitigate issues that Have
already been considered and rejected by the Commussi i,

(50) The Commission does niot agree that the interim capacity
pricing authorized by the Interim Relief Entry was un uly
. discriminatory or otherwise unlawful. We recognize fthat
customers who acted earlier than others to switch fo a
CRES provider benefitted from their prompt action.
However, as we have determined on prior occasions, ‘this
does not amount to undue preference nor create a.cade of
discrimination, given that all customers had an e{;l_ual :
opportunity to take advantage of the allotted RPM-based
capacity pricing.l” Rehearing on this issue should thus be
denied. )

Transition Costs

(51) IEU-Obic maintains that the Interin Relief Entry is
unlawful and unreasonable because it permitted AEP-Ohio
to recover tramsition costs in violation of state law.
According to TEU-Ohio, AEP-Ohio’s opportunity to recpver
transition costs has ended, purstant fo Section 49 .38,
Revised Code. AEP-Ohio responds that IEU-Ohio mgrely -
repeats an argument that the Commission has previously
rejected. '

(52) The Commission disagrees that the Interim Relief Entry
authorized the recovery of fransition costs. We do| not
believe that the capacity costs associated with AEP-Ohio’s
FRR obligations constitute transition costs. Pursuart to
Section 4928.39, Revised Code, transition costs are ¢osts
that, among meeting other criteria, are directly assigxiable
or allocable to retail electric generation service provided to
clectric consumers in this state, AEP-Ohio’s provision of
capacity to CRES providers, as required by the Company's

- FRR capacity obligations, is not a retail electric service as

17 See, e.g., b the Matter of the Application of The Cincinnail Gas & Electric Compimny for Approoal of its
Electric Transition Plan, Approval of Tariff Changes and New Turiffs, Authority to Modify Current
Accounting Procedures, and Approval to Transfer its Gereraiing Assets io an Exempt Wholesale Generntor,

Case No. 99-1658-EL-ETP, ¢t al., Opinion and Order (August 31, 2000), at 41.
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defined by Section 4928.01(A)27), Revised Code. il“he
capacity service in question is not provided directlyl by
AFP-Ohio to retail customers, but is rather a wholesale
transaction between the Company and CRES providers.
Because AEP-Ohio’s capacity costs are not directly
assignable or allocable to retail electric generation service,
they are not transition costs by definition. JEU-Ohio’s
assignment of error should be denied.

Allocation of RPM-Based Capacity Fricing

(53)

RESA _r,équesicé that the Commission grant rehearing for the
purpose of darifying that the Interim Relief Entry did'not
quthorize AFP-Ohio to revoke RPM-based capacify pricing
to any customer who received such pricing pursuant to the
Commission’s approval of the ESP 2 Stipulation. RESA
asserts that, in order to maintain the status quo,
commercial customers that have been receiving RPM~b§ied
capacity pricing should have continued fo receive guch
pricing. According to RESA, the Interim Relief Entry|did
not direct AEP-Ohio to decrease the numiber of commercial
customers that were receiving RPM-based capacity pridng.
RESA niotes that the Interim Relief Entry states that the First
71 percent of each class shall receive RPM-based capdcity

‘pricing, but it did not require that only 21 percent can

receive such pridng.

RESA argues that it would be unjust and unreasonablg to
charge customers that were shopping and receiving RPM-
based capacity, pricing prior to the Commission’s rejection,
of the ESP 2 Stipulation, and while the ESP 2 Stipulation
was in place, the Her-two price for capacity. RESA also
argues that it is unjust and unreasonable to decrease: the
amount of RPM-based capacity pricing for the commetcial
lass from the level authorized in the Initial ESP 2 Order, in
light of the fact that the Commission ordered an expansion
of RPM-based capacity pricing for governmenial
aggregation. RESA condudes that the Commission shquld
clarify that any customer that began shopping prior to
September 7, 2012, and received RPM-based capasdty
pricing shall be charged such pricing during the period
covered by the Interim Relief Entry.

-20-
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(50) Like RESA, FES also notes that AEP-Chio has interpréted

(55)

- the Interim Relief Entry to allow RPM-based capaZcity

pricing to be taken away from a significant mumbef of
customers that were shopping as of September 7, 2011,
when the ESP 2 Stipulation was filed. FES notes that both
the ESP 2 Stipulation and the Initial ESP 2 Order
recognized that all shopping customers qualifying for
RPM-based capacity pricing as of September 7, 2011, would
be entitled to continue to receive such pricing. PES argues
that the Commission should have established an interim
SCM based on RPM prices or, alternatively, should confirm
that, during the interim period, all customers that were
shopping as of September 7, 2011, should recetve RPM-
based capacity pricing.

AFP-Ohio contends that the applica’doné for rehearing of
RESA and FES should be denied, because they are

© essentially untimely applications for rehearing of the Irfitial
ESP 2 Clarification Entry in the consolidated cases. AEP--
‘Ohio.asserts that the Inferim Relief Entry merely confirmed
that the capacity pricing requirements of the Inifial ESP 2

Clarification Entry were to continue on an interim bhsis,
even though the Comsmission rejected the ESP 2
Stipulation. AEP-Ohio believes that RESA and FES sheuld
have rised their objections to the capacity pricing
requirements by seeking rehearing of the Initial ESP 2
Clarification Entry. AEP-Ohio further argues that RE5A
and FES ignore the fact that the ESP 2 Stipulation ‘was

_ rejected by the Commission in its entirety, which

eliminated all of the benefits of the stipulation, gnd,
therefore, RESA and FES have no basis upon which to
claim that CRES providers should receive those benefits.

Next, AEP-Ohio disputes RESA’s characterization of the

. status quo, and argues that the Commission maintained the

status quo by retaining the capacity pricing set forth ini the
Tnitial ESF 2 Clarification Entry. Finally, AEP-Ohio asserts
that the Initial ESP 2 Clarification Entry, which remained in
effect pursuant to the Interim Relief Entry, required /that
each customer class receive an allocation of RPM-based
capacity pricing for 21 percent of ifs load, and did; not
permit the reallocation of capacity from one customer ¢lass

21~
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(56)

!

to another. AEP-Ohio argues that RESA has misconstrued
the Interim Relief Entry in representing the 21 percent ps a
minimam, not a maximum. i

Initially, the Commission disagrees with AEP-OHio’s
arguinent that RESA’s and FE5' applications for rehearing
of the Interim Relief Entry are essentially untimely
applications for rehearing of the Tnitial ESP 2 Clarification

Entry. Although the Interim Relief Entry was subject td the

clarifications in the Initial ESP 2 Clarification Entry,) the
eniries are otherwise entirely distinct and were issued for

different purposes. Whereas the Initial ESP 2 Clarification ‘

Enfry was issued to clarify the terms of our approval of the
ESP 2 Stipulation, the Interim Relief Enfry was issued to
approve an interim SCM in lght of our subsequent
rejection of the ESP 2 Stipulation. We find that the
applications for rehearing of RESA and FES were
appropriate under the circiomstances.

Further, the Commission clarifies that all customers that
were shopping as of September 7, 2011, should have
confinued to receive RPM-based capacity pricing during
the period in which the interim SCM was in effect.
Pursuant to the terms of the ESP 2 Stipulation as appraved
by the Commission in the Initial ESP 2 Order, custorers
that were taking generation service from a CRES provider
as of the date of the ESP 2 Stipulation {i.e., September 7,
2011) were to continue to be served under the RPM rate
applicable for the remnzinder of the contract term, including
renewals.}® Tn the Initial ESP 2 Clarification Entry,| the
Commission confirmed that it had modified the EGF 2
Stipulation to prohibit the allocation of RPM-based
capacity pricing from one customer class to another jand
that this modification dated back to the initial allocation
among the customer classes based on the Septembd‘r 7,
2011, data. "This clarification was not intended to adversely
impact customers already shopping as of September 7,
2011. Likewise, the Interim Relief Entry, which was subject
to the dlarifications in the Initial ESP 2 Clarification Entry,
was not intended fo discontinue RFPM-based capacity

18 Initial BSP 2 Order at 25, 54.
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pricing for customers shopping as of September 7, 2011.
AEP-Ohio is directed to make any necessary adjustments to
CRES billings that occnrred during the interim period,
consistent with this clarification. ;

Interim Relief Extension Entry

(57)

Evidentiary Record and Basis for Commission’s Decision

FES argues that the Interim Relief Extension Entry is
unreasonable and unlawful because’ it is not based: on
probative or credible evidence that AEP-Ohio would sufffer
immediate or irreparable financial harm under RPM-based
capacity pricing. FES asserts that AEP-Ohio's cla;LLms
regarding the purported harm that would result ffom
RPM-based capacity pricing are overstated and
unsupported by any evidence in the record. FES adds that

~ AEP-Ohio made no attempt to comply with -the

requirements for emergency rate relief.

Additionally, FES contends that the Interim Rélief
Extension Entry is unreasonable and unlawful because jt is
in direct conflict with the RAA and RPM, pursuant to
which capacity pricing is not based ona traditional cost-of-
service ratemaking methodology, but is instead intenfled
only to compensate RPM participants, including
Fntities, for ensuring reliability. According to FES,
capacity pricing is not intended to ¢ompensate AEP-Ohio

for the cost of its generating assets and only the CompaTy’s

avoidable costs are relevant.

FES also argues that the Interim Relief Extension Eniry is
unreasonable and unlawful becanse it imposed capagity
pricing above the RPM-based price on tier-one custonpers
that have always been entitled to RPM-based caparity
pricing, without any explanation or supporting evidence.
FES adds that fier-one customers and CRES providers will
be severely prejudiced by the Commission’s modification.

Finally, FES argues that the Interim Relief Extension Entry
is unreasonable and unlawful because it extended’ an

improper interim SCM without sufficient justification ap to
why the Commission elected to continue above—ma#ket
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{58}

(59}

(60)

capacity pricing, despite its earlier determination that|the
interim rates should only remain in effect though May: 31,
2012. FES contends that the Commission relied on
traditional cost-of-service concepts that have no relevance
in this proceeding.

OMA argues that the Commission’s approval of AEP-
Ohio’s proposal to increase and extend the Company’s
interim capacity pricing is not supported by redord
evidence. OMA adds that a majority of the Commission
was unable to agree on a ratiomale for granting | the
extension, OMA concludes that the Commission shauld
reverse its decision to grant the extension oOf, in {the
alternative, retain the interim capacity pricing adopted in

the Interim Relief Entry. o }

AFP-Ohio responds that the majority of the arguments
raised by FES and OMA have already been considered }and
rejected by the Commission on numerous occasions dufing
the course of the proceeding and should again be rejedted.
Regarding the remaining arguments, AEP-Ohio notes that
the Commission thoroughly addressed all of the arguments
that were raised in response to the Company’s motion for

extension.

As discussed above, the Commission finds that|we
thoroughly explained the basis for our decision to grant
interim relief and approve an interim capacity priging
mechanism  as compensation for AEP-Ohio’s  FRR

obligations. In granting an extension of the interim relief, .

the Commission found that the same ratimale continugd to
apply. In the Interim Relief Extension Entry, we explained
that, because the circumstances prompting us to granf the
interim relief had not changed, it was appropriate to
continue the interim relief, in ifs current form, for an
additional period while the case remained pending. The
Commission also specifically noted that various factorsihad
prolonged the course of the proceeding and delayed a final
resolution, despite the Commission’s considerable eflorts
to maintain an expeditious schedule. We uphold our blief
that it was reasonable and appropriate to extend ! the
inferim capacity pricng mechardsm under these

" circamstances. Therefore, rehearing should be denied. '
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(61) FES argues that the Interim Relief Extension Entry is

(62)

(63)

(64)

Extension of Interim SCM.

unreasonable and unlawful because it authorized | the
extension. of an interim SCM that is unlawful,| as
demonstrated in FES' application for rehearing of | the
Interim Relief Entry. Similarly, TEU-Ohio reiterates! the
arguments raised in its briefs and application for rehearing
of the Tnterizm Relief Entry. AEP-Ohio replies that the
Cormmission has alteady addressed intervenors’ arguments
iy the course of this proceeding.

As addressed above, the Comunission does not agree fhat
the interim SCM was unlawful. For the same reasons

- enumerated above with respect to the Interim Relief Entry,

the Commission finds nothing improper in our extension of
the interim SCM for a brief period.

Due Process

JEU-Ohio contends that the totality of the Commissipn’s
actions duxing the course of this proceeding violated IEU-
Ohio’s due process rights under the Fourteenth
Amendment. TEU-Ohio believes the Commission’s conguct
throughout this proceeding has subjected the positions of
parties objecting to AEP-Ohio’s demands to condemnation
without frial. In its memorandum contra, AFP-Ohio
argues that IEU-Obio’s lengthy description of  the

procedural history of this proceeding. negates its due

process claim.

The Commission finds no merit in IEU-Ohio’s due progess
claim. Pursuant to the procedural schedule, all parties,
inchuding IEU-Ohio, were afforded ample opportunity io
participate in this proceeding through means of discovery,
a lengthy evidentiary hearing with cross-examination of

. witnesses and presentation of exhibits, and briefing. ¥EU-

Ohio was also afforded the opportunity to respond fo AEP-
Ohio’s motion for interim relief, as well as s motion for an
extension of the interim relief. As the record reflects, IiEU-

i
;

!
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" (5)

{66)

(67)

(68)

1

Ohio took full advantage of its opportunifies and,
accordingly, its request for rehearing should be denied.

Regquests for Escrow Account or Refund

OMA asserts that the Interim Relief Extension Entry
undermined customer expectations and substartially
harmed Ohio manufacturers and other customers. OEMA

notes that, as a result of the Interim Relief Extension Enjiry,

all customers, including customers in tier one, bere
required to pay capacity rates that were substan jally
higher than the current RPM-based capacity price, contrary

- to their reasonable expectations, and fo the detrimerit of

their business arrangements and the competitive magket.
OMA adds that the Commission failed to considey its
recommendation that AEP-Ohio deposit the differénce
between the two-tiered interim relief and the RPM-based
capacity price in an escrow account. :
IEU-Chio asserts that the Commission should direct AEP-
Ohio to refund all revenue collected above RPM-based
capacity pricing, or at least to credit the excess collection
against regulatory asset balances otherwise eligible; for
amortization through retail rates and charges.

many of

In response to IEU-Ohio, AEP-Ohio asserts that
IEU-Ohio’s arguments are irrelevant to the Interim Relief
Extension Enfry and thus inappropriate for an application
for rehearing. Further, AEP-Ohio disagrees with OMA that
there is no evidence that the Company would suffer harm
from RPM-based capacity pricing. AEP-Ohio also contends
that neither customers nor CRES providers can claim a
continuing expectation of such pricing or rely upon| the
now rejected ESP 2 Stipulation.

For the reasoms previously discussed, the Commission
finds fthat the brief extension of the interim capacity priging
mechanism, without modification, was reasonable under
the circumstances. Accordingly, we do not believe that
IEU-Ohio’s request for a refund of any amount in excess of
RPM-based capacity pricing and OMA’s request that an
escrow account be establisfied are necessary or appropriate.
Further, if intervenors believed that extraordinary relief

. i

26~

000000115



10-2929-EL-UNC

.

‘ .
from the Interim Relief Extension Entry was required,i the
appropriate course of action would have been to seek a
stay of the entry.

We do not agree that the Interim Relief Extension Eftry
undermined customer expectations or caused substantial

harm to customers. This case was initiated by |[the
Commission nearly two years ago for the purposes of
reviewing AFP-Ohio’s capacity charge and determirding
whiether the SCM shonld be modified inorder to promote
competition and to enable the Company 1o recoverithe
costs associated with its FRR capacity obligations. Inlany

event, as with any rate, there is no guarantee that the rate -

will remain unchanged in the future. We find that the
Interim Relief Extension Entry appropriately balanced: the
interests of AEP-Ohio, CRES providers, and custon}ers,
which has been the Commission’s objective throughout ithis
proceeding,. |

;
i

Capacity Order.
Jurisdiction ;
(69) IEU-Chio argues that the Capacity Order is unlawful and

(70}

unreascnable because the Commission is prohibited from
applying cost-based ratemaking principles or resortin%; o
Chapters 4905 and 4909, Revised Code, to supervise and
regalate generation capacity service from the point of
generation to the point of consumption. IEU-Ohio
contends that it makes no difference whether the servi¢e is
termed wholesale or retail, because retail electric service
includes any service from the point of generation: to| the
point of consumption. TEU-Ohio, asserts that |the
Commission’s authority with respect to generation service
is limited to the authorization of retail S5O rates thaf are
established in conformance with the requirements of
Sections 4928.141 to 4928.144, Revised Code. !

The Schools contend that the Commission lacks authority
to set cost-based capacity rates, because AEP-Ohio’s
capacity service is a deregulated generation-related service.
The Schools believe the Commission’s authority regarding
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capacity service is limited to effectuating the state’s enairgy
policy found in Section 4928.02, Revised Code, :

In the Capacity Order, the Commission determined that it
has authority pursuant to Sections 4905.04, 490505, and
4905.06, Revised Code, to establish the SCM. ‘We
determined that AEP-Chio’s provision of capacity to CRES
providers is appropsiately characterized as a wholesale
transaction rather than a retail electric service. We noted
that, although wholesale transactions are generally subject
to the exclusive jurisdiction of FERC, our exercisg of
jurisdiction in this case was for the sole purposjnof
establishing an appropriate 5CM and is consistent with
Section D8 of Schedule 8,1 of the FERC-approved .
Additionaily, we noted that FERC had rejected AEPSFC’S
proposed formula rate in light of the fact that |the
Commission had established an SCM in the Initial Entxy 1
The Commission further determined, within its discretion,
that it was necessary and appropriate to establish a cost-
based SCM for AEP-Ohio, pursuant to our regulatory
authority under Chapter 4905, Revised Code, as wel as
Chapter 4909, Revised Code, which authorized ithe
Commission o use its traditional regulatory anthority to
approve rates that are based on cost, such that the resulling
rates are just and reasonable, in accordance with Sechion
4905.22, Revised Code. -Because the capacity service at
issue is a wholesale rather than retail eleciric service, we
found that, although market-based pricing is contempl Ated
in Chapter 4928, Revised Code, that chapter pertains s lely
to retail electric service and is thus inapplicable under] the
circumstances. The Commission concluded that we Have
an obligation under traditional rate regulation to
that the jurisdictional utilities receive just and reasongble
compensation for the services that they render. However,
rehearing is granted to darify that the Commission is
under no obligation with regard to the specific fnechartism
used to address capacity costs. Such costs may be
addressed through an SCM that is specifically crafted to
meet the stated needs of a particular utility or through a
rider or other mechanism. %h

!
!
i
i

19 American Eleciric Power Service Corporation, 134 FERC 61,039 (2011).
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The Commission carefully considered the question; of
whether we have the requisite statutory authorify in this
matter. We affirm our findings in the Capacity Order that
capacity service is a wholesale generation service between
AEP-Ohio and CRES providers and that the provisions of
Chapter 4928, Revised Code, that restrict the Commissidn's
regulation of competitive retail electric ‘services jare
inapplicable. The definition of retail electric service found
in Section 4928.01(A)(27), Revised Code, is more narfow
than IEU-Ohio would have it. As we discussed in|the

. Capatity Order, retail electric service is “any seryice

involved in supplying or arranging. for the supply of

+ electricity to ultimate consumers in this state, from/|the

point of generation to the point of consumption.” Becduse
AFP-Ohio supplies the capacity service in questior fo
CRES providers, rather than directly to retail customes, it
is tiot a retail electric service, as JEU-Ohio appears to

contend, or a deregulated service, as the Schools agsert: {

Additionally, as discussed above, we note that Section
490526, Revised Code, grants the Commission
considerable authority to review rates?® and authorizesiour
investigation in this case. The Comumission properly
initiated this proceeding, consistent with that statuté, to
examine AEP-Ohio’s existing capacity charge for its FRR
obligations and to -establish an appropriate SCM 1ipon
completion of our review. We grant. rehearing for the
limited purpose of clarifying that the Capacity Order was
issued in accordance with the Commission’s authority
found in Section 4905.26, Revised Code, as well as Sections
4905.04, 4905,05, and 4905.06, Revised Code. -

s
]
'

Cost-Based SCM - {

OCC argues that the Commission erred in adopting a ost-
based SCM rather than finding that the SCM shouli be
based on RPM pricing. Similarly, the Schools argue ithat

the Commission failed to find that RPM-based capacity .

20 See, r.g., Ohio Consumers' Counsel v. Pyb. Uil Comm., 110 Ohio St3d 39

-29-

, 400 (2006); Allnet

Communications Services, Inc. v. Pub, Util. Comm., 32 COhio St.3d 115, 117 (1987 Ofide Uifities (o, 9.
© Pub. Ui, Comm., 58 Ohio St.2d 153, 156-158 (1979). ' i : :
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pricing is reasonable and lawful and should be reinstgted
as the SCM. AEP-Ohio replies that the arguments raiged
by OCC and the Schools are unsupported and have alrepdy

" been considered and rejected by the Commission. AEP-

73

(74)

(75)

Ohio notes that the Commission determined that it has|the
authority to establish an SCM based on the costs associdted
with the Company’s FRR capacity obligations.

FES contends that the Capacity Order unlawfully and
unreasonably established an S5CM based on embedged
costs.  Specifically, FES argues that, pursuant to ithe
language and purpese of the RAA, the only costs that can
possibly be considered for pricing capacity in PIM |are
avoidable, not embedded, costs and that AEP-Ohio’s
avoidable costs would be fully recovered using RPM-based
pricing.  FES asserts that AEFP-Ohio’s FRR capacity
obligations are not defined by the cost of its fixed
generation assets but are instead valued based on PJM’s
reliability requirements. FES believes that the Cap}city

Order provides a competitive advantage to AEP-Ohi¢ in
that the Company will be the only capacity supplier in PJM
that is guaremteed to recover its full embedded costs for
generation. FES notes that AEP-Ohio’s status as an FRR
Entity does not justify different treatment, as there is no
material difference between the FRR election &nd
participation in PJM’s base residual auction. 'i

AFP-Ohio argues that the Commission appropriai:tely
determined that cost, as the term is used in Section DB of
Schedule 8.1 of the RAA, refers to embedded cost. AEP-

Ohio notes that no reference to avoided cost is contained -

within Section 1.8 of Schedule 8.1 of the RAA and that, asa
participant in the drafting of the RAA, the Company
understood that the reference to cost was intended to mean
embedded cost. AEP-Ohio contends that, because avoided
costs are bid into the RPM’s base residual aucton, FES’

‘argument renders the option to establish a cost-based

capacity rate under Section D.8 of Schedule 8.1 of the RAA
meaningless. B

Like FES, IEU-Ohio argues that the Capacity Order is in
conflict with the RAA for numerous reasons, including’fhat
the order does not account for Delaware law; ignores the

|
|
%
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(76)

77)

£

RAA’s focus on the entire PJM region and the RAA'S
objective to support the development of a robust
competitive marketplace; finds that use of the term “cgst”
in the RAA means embedded cost; and is based on ‘Aﬁi
Ohio’s flawed assumptions that the Company is an ¥R
Entity with owned and controfled generafing assets hat
are the source of capacity provided to CRES providers
serving refail customers in the Company’s certified eleqtric
distribution service area. .

Tn its memorandum contra, AFEP-Ohio notes that IEU-Chio

fails to explain how the application of Delaware law would
make any practical difference with respect to ithe

Commission’s interprefation of the RAA. AFP-Ohio argues -

that the RAA cannot be interpreted to mean that state
commissions are constrained by Delaware law | in
establishing an SCM. AEP-Ohio also contends that, if|the
reference to cost in Section D.8 of Schedule 8.1 of the RAA
is. interpreted as avoidable cost, it would render |the
provision meaningless. AFP-Ohio adds that IEU-(Qhio

support of its argument that cost does not mean embedd ‘
cost.

. relies on inapplicable US. Supreme' Court precedent in

The Commission finds that the arguments raised by the
Schools, OCC, FES, and IEU-Ohic have already been
thoroughly considered by the Commission and shquld
again be denied. As discussed above, the Commission:has

an obligation o ensure that AEP-Ohio receives reasonéble ,

compensation for the capacity service that it provides. [We
continue to believe that the SCM for AEP-Ohio should be
based on the Company’s costs and that RPM-based

- capacity pricing would prove “insufficient to vield

reasonable compensation for the Company’s provision of
capacity to CRES providers in fulfillment of its FRR
capacity obligations.

Initially, the Cemmission finds no merit in TEU-Ohio’s
caim that AEP-Ohio is not an FRR Enfity. Although
AFPSC signed the RAA, it did so on behalf of {the
Company.  The Commission also disagrees with ¥ES
contention that the Capacity Order affords an undue

competitive advantage to AFEP-Ohio over other capaaty

-31-
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| it appropriate to do so in this proceeding. Further,

suppliers in PJM.  The Commission initated
proceeding solely o review AFP-Ohio’s capacity costs

obﬁgation_s. We have not considered the costs of any ©
capacity supplier subject to our jurisdiction nor do we

determine an appropriate capacity charge for its
her
ind

this
and

the

Comunission does not agree that . the SCM that we have
adopted is inconsistent with the RAA. Section D.% of
Schiedule 8.1 of the RAA provides only that, where the state
regulatory jurisdiction requites that the FRR Entity be
compensated for its FRR capacity obligations, such SCM
will prevail. There are no requirements or limitations for

conternplates that an SCM may be established by the

. the SCM in that section or elsewhere in the RAA. Although
Section D8 of Schedule 8.1 of the RAA speciﬁjally

tate

regulatory jurisdiction, neither that secfion nor any other
addresses whether the SCM may provide for the recoyery
of embedded costs, nor would we expect it to do so, given
that the FRR Entity’s compensation is to be provided by

way of a state mechanism. The Commission finds that we

approptiately adopted an SCM that is consistent with

Section D.8 of Schedule 8.1 of the RAA and state law

that nothing in the Capacity Order is otherwise contra:cff to

the RAA.

Energy Credit

AFEP-Ohic raises mumerous issues with respect to
energy credit recommended by Staff’s consultant in
case, Energy Ventures Analysis, Inc. (EVA), which

and

‘this
'was

adopted by the Commission in the Capacity Order, Thits

first assignment of error, AFP-Ohic contends that
Commission’s adoption of an energy credit

the
of

$147.41/MW-day was flawed, given that EVA assumed a

static shopping level of 26.1 percent throughout
relevant Himeframe. AFEP-Ohio notes that, accordin

the
g to

Staff's own wiiness, the energy credit should be lower
based upon the established shopping level of thirty percent

as of April 30, 2012. AEP-Ohio adds that the energy ci

should be substantially lower based upon the incre
jevels of shopping that will occur with RPM-based cap:

fedit
;sed
city

pricing. AEP-Ohio believes that there is an inconsist 3nc37

i the
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between the Comimission’s recognition in the Caparity
Order that RPM-based pricing will cause shopping to
increase and the Commnission’s adoption of EWA’s
methodology without an adjustment to reflect a higher
level of shopping. At a minimum, AEP-Ohio argues that
the Commission should account for the actual shopping
level as of the date of the Capacity Order. :

FEU-Chio responds that the arguments raised by AEP-Ohio

in its application for rehearing assume that ‘the
Commission may act beyond its statutory jurisdiction td set
generation rates and that the Comumission may unla
authotize the Company to collect transifion revenue.

capacity obligations. IEU-Ohio notes that AEP-Ohio’s
based methodology relies on the false assumption that|the
Company’s owned and controlled generating assets are; the
source of capacity available to CRES providers seryi
customers in the Company’s distribution service territory.

AFP-Ohio also argues that there are a number of errors in
EVA’s energy credit, resulting in an energy credit that is
unreasonable and against the manifest weight of |the
eviderice. AFEP-Chio contends that the Commission
adopted EVA's energy credit without meaningful
explanation or analysis and abdicated iis statutory dutéy to
make reasonable findings and conclusions, in violation of
Section 4903.09, Revised Code. :

Specifically, AEP-Ohio asserts that EVA's methodology

that caninot be meaningfully tested or evaluated by others;
EVA failed to calibrate its model or otherwise account for
the impact of zonal rather than nodal prices; EVA erreﬂ in
forecasting locational marginal prices (LMP) instead of
using available forward energy prices, which were used by
Staff in the ESP 2 Case; EVA used inaccurate land
understated fuel costs; EVA failed to use correct heat rates
to capture minimum and start time operating constrgints
and associated cost impacts; EVA wrongly incorporated

* does not withstand basic scrutiny and is largely a black x}’box

-33-
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traditional OSS margins and otherwise failed to prop}zrly

reflect the impact of the pool agreement; and EVA’s

estimate of gross margins that AEP-Ohio will earn from
June 2012 through May 2015 are overstated by nearly (200

. percert. AFP-Ohio argues that, at a minimum, the

Commuission should conduct an evidentiary hearing on
rehearing to evaluate the accuracy of EVA's energy credit
compared to actual results. In support of its request, AEP-
Ohio proffers that EVA's forecasted energy margins for
June 2012 were more than three times higher thanthe
Company’s actual margins, resulting in an energy credit
that is overstated by $91.52/ MW-day, and that provisional
data for July 2012 confirms a similar degree of error in
EVA’s projections. :

AFP-Ohio also points out that Staff admitted to signifis
inadvertent errors in Staff witness Harter’s testi
regarding calculation of the energy credit and that Staff
was granted additional time to present the supplemental
testimony of Staff witness Medine in an atfempt to correct

- the errors. AFP-Ohio notes that Staff presented three

@n)“

different versions of EVA’s calculation of the energy credit,
which was revised twice in order to address errors in|the
calculation. AEP-Ohio asserts that the Comumission
nevertheless adopted EVA's energy credit without mention
of these procedural irregularities. In any event, AEP(i’hio
believes that Ms. Medine’s testimony only partially and
superficially addressed Mr. Harfer’s errors. According to
AEP-Ohio, the Comumission should grant the Compahy’s
application for rehearing and address the remaining
fundamental deficiencies in EVA’s methodology in ordér to
avoid a reversal and remand from the Ohio Supreme
Court. ‘

FES responds that the Commission already considered and
rejected each of AEP-Ohio’s arguments. FES ‘adds that
there are flaws in the energy credit calculated by AEP-
Ohio’s own witness and that the Company’s criticismb o

* EVA’s approach lack merit. { :

(82)

|
The Commission finds that AEP-Ohio’s assignments of
error regarding the energy credit should be dended. First,
with respect to EVA’s shopping assumption, we find
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nothing inappropdate in EVA's use of a static shopping
level of 26 percent, which reflects the actual level of
shopping in AEP-Ohio’s service territory as of March) 31,
2012, which was around the time of EVA's analysis. We
recogrmize that the level of shopping will continually
fluctuate in both directions. For that reason, we believe
that it was appropriate for EVA to use the actual level of
shopping as of a recent date, rather than a projection, ind
find that EVA’s figure is a reasonable approximation.
EVA’s use of a static shopping level provides cerfainty to
the energy credit and capacity rate, The alternative t%uld

be to review the level of shopping at regular interval
option that would unreasonably necessitate contimual
recalculations of the energy credit to reflect the shopping
'level of the moment, while introducing uncertainty into the
capacity rate. The Commission also notes that, contrary fo
AEP-Ohio’s assertion, Staff witness Medine did not testify

_that the energy credit should be adjusted to reflect the
current level of shopping. Rather, Ms. Medine testified
only that EVA assumed a shopping level of 26 perdent,
which was the level of shopping as of March 31, 2012, and
that this figure was used as a conservative approach.?!

Regarding the alleged errors in EVA's approach, the
Commission notes initially that we explained the basis for
our adoption of EVA’s energy credit in the Capacity Order,
consistent with the requiremenis of Section 4903.09,
Revised Code. A review of the testimony of Staff witnesses
Medine and Harter reflects that EVA sufficiently described
its methodology, incdluding the fuel costs and heat rates
applied in this case; its decision fo use zonal prices jand
forecasted LMP; and its accounting for O55 margins | !and
operation of the pool agreement.Z? We affirm our finding
that, as a whole, EVA's energy credit, as adjusted by’ the
Comimission, is reasonable. Although AEP-Ohio contgnds
that EVA should have used different inputs in a niumber of
respects, we do not believe that the Company -has
demonstrated that the inputs actually used by EVA, are
unreasonable. AEP-Ohio’s preference for other inpitts|that

2 Tr. X at 2189, 2194; Staft Ex. 105 at 19.
22 giaff Bx. 101 at 6-11, 105 at 4-19.
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would result in an outcorne more to its liking is not a
sufficient ground for rehearing. Neither do we find pny
relevance in AEP-Ohio’s claimed procedural irregularities
with respect to EVA’s testimonyy.  Essentially, ithe
Commission was presented with two diffefent
methodologies for calculating the energy credit, both of
which were questioned and criticized by the parties.
Overall, the Commission believes that EVA’s approach is
the more reasonable of the two in projecting AEP-Ohio’s
future energy margins and that it will best ensure that: the

~ Company does not over recover its capacity costs.

Authorized Compensation

(83)A

(84)

(85)

OCC argues that the Commission erred in finding that
compensation of $188.68/MW-day is an appropriate charge
to enable AEP-Ohio fo recover its capacity costs for its FRR
obligations from CRES providers. OCC notes that there is

no evidence to support the Commission’s finding, given

that no party recommended a charge of $188.88/ MW-day.
OCC further notes that the Commission adopted AEP-
Ohio’s unsupported return on equity (ROE), without
explanation, in violation of Section 4903.09, Revised Code.

In response to OCC, as well as similar arguments f&om
OMA. and CHA, AEP-Ohio asserts that the ROE approved
by the Commission is supported by relevant and
competent evidence and that the ROE is appropriate for the
increased risk associated with generation service. Given

the considersble evidence in the record, AEP-Uhio

contends that the rationale for the Commission’s rejection
of Staff's proposed downward adjustment to the
Company’s proposed ROE is evident. '

In the Capacity Order, the Commission explained
thoroughly based on the evidence in the record how it
determined that $188.88/MW-day is an appropiiate
capacity charge for AEP-Ohio’s FRR obligations. We also
explained that we declined to adopt Staff's recommenided
ROE, given that it was solely based on a stipulated ROE
from an unrelated case, and concluded that the ROE

~ proposed by AFEP-Ohio was ressonable under the
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(86)

(87)

. circumstanices in the present case. The evidence of record

reflects that AEP-Ohio’s proposed ROE is consistent with
the ROFs that are in effect for the Company’s affiliates for
wholesale transactions in other states23 Therefore, jthe
requests for rehearing should be derded. :

Deferral of Difference Between Cost and RPM

Deferral Authority

IEU-Ohio argues that the Commission is prohibited under
Section 4928.05(A), Revised Code, from regulating or
otherwise creating a deferral associated with a competifive

‘retail electric service under Section 4905.13, Revised qu)de,

and that the Commission may only authorize a defdrral

'resulting from a phase-in of an 550 rate pursuant fo

Section 4928:144, Revised Code. IEU-Ohio further nptes
that, under generally accepted accounting principles
(GAAP), only an incurred cost can be deferred for future
collection, and not the difference between two rates. IEU-
Ohio also asserts that the Commission unreasonably and
unlawfully determined that AEP-Ohio might suffer

financial harm if it charged RPM-based capacity priting

and established compensation for generation capdcity
service designed to address the financial performance of
the Company’s competitive generation business, despite
the Commission’s prior confirmation that the Compaity’s

earnings do not matter for purposes of estabh’s]?jng,

generation rates. |

AEP-Oho asserts that it was unreasonable and unlawﬁli for
the Commission to adopt a cost-based SCM and then ofder
the Company to charge CRES providers the lower M-
based capacity pricing. Specifically, AFP-Ohio contends
that it was tmreasonable and unlawful to require the
Company to charge any price other than $188.88 /MW-day,
which the Comumission established as the just jand
reasonable cost-based rate. AFP-Ohio argues that| the
Commission has no statutory authority to require| the

Company to charge CRES providers less than the ¢ost-

|

23 Ty, I at 305.
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(88)

(89)

90y

- D)

(92)

based capacity rate that the Commission determined was

just and reasonable.

In its memorandum contra, IEU-Ohio argues that z P-
Ohio assumes that the Commission may act beyond its
statutory jurisdiction to set generation rates and that the
Commission may unlawfully authorize the Company to
collect transition revenue. IEU-Ohio adds that customer
choice will be frustrated if the Commission grants the relief
requested by AEP-Ohio in its application for rehearing. !

The Schools respond that AEP-Ohio should not complain
that the Commission lacks authority to order a defetral,
given that the Company has refused to accept |the
ratemaking formula and related process contained in
Sections 4909.15, 4909.18, and 4909.19, Revised Code. [The
Schools add, however, that the Commission has wide
discretion to issue accounting orders under Section 4905.13,
Revised Code, in cases where the Commission is not setfing
rates pursuant to Section 4909.15, Revised Code. C

RESA and Direct Energy argue that the Commissibn’s
approach is consistent with OChio’s energy policy,
supported by the record, and reasonable and lawful. RESA
and Direct Energy believe that the Commiskion
pragmatically balanced the various competing interests of
the parties in establishing a just and reasonable SCM.

Noting that nothing prohibits - the Commission from
bifurcating the means of recovery of a just and reasonable
rate, Duke replies that AEP-Ohie’s argument is not well
founded, given that the Company will be made whole

through the deferral mechanism to be established in the

ESP 2 Case.

In the Capa&ty Order, the Commission authorized

capacity costs would be established in the ESP 2 Case.| We
find nothing unlawful or unreasonable in this approach.
We continue to believe that it appropriately balanc;eali our
objectives of enabling AFEP-Ohic to fully recover its
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{

capacity costs incurred in carrying out ifs FRR obligatiens,
while encouraging retail competition in the Company’s
service territory. :

The Commission firids no merit in the arguments thati we
lack the authority to order the deferral. As we noted in the
Capacity Order, the Cominission relied upon the authority
granted fo us by Section 4905.13, Revised Code, in directing

AFP-Ohio to medify its accounting procedures to defera

portion of its capacity costs. Having found that the
capacity service at issue is not a retail electric service pnd
thus not a competitive retail electric service, IEU-Ohio’s
argument that the Comnission may not rely on Section
4505.13, Revised Code, is unavaﬂmg Neither do we find
that authorization of the deferral was contrary to GAAP or
prior Conmission precedent, as IEU-Ohio contends. The
requests for rehearing of TEU-Chio and AEP-Ohio shohld,
therefore, be denjed. : : ,

!

i

Competition |

AEP-Ohio contends that it was unreasonable and unlaﬁ:vful
for the Commission to reguire the Company to supply
capacity to CRES providers at a below-cost rate to promote
artificial, uneconomic, and subsidized competition that is
unsustainable and likely to harin customers and the %mte
economy, as well as the Company.

Duke disagrees, noting that the evidence is o the contary.
Duke adds that the other Ohio utilities use RPMrbased
capacity pricing without causing a flood of unsustainable
competition or damage to the economy in the state. FES
responds that the deferral authorized by the Commission is
an appropriate way to spur real competition and fo prevent
the chilling effect on competition that would result from
above-market capacity pricing. FES contends that there is
nothing artifidal in allowing customers to purchase
capacity from ‘willing sellers at market rates. RESA and
Direct Energy agree, noting that the Capacity Order iwill

promote real competition among CRES providers to) the

benefit of customers.

i
]

|
i

-39-

000000128



10-2929-FL-UNC

(95)

@)
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As the Commission thoroughly addressed in the Capacity
Ordex, we believe that a capacity charge assessed to CRES
providers on the basis of RPM pricing will advancefthe
development of true competition in AEP-Ohio’s service
territory. We do not agree with AEP-Ohio that there is
anything artificial in charging CRES providers the same
market-based pricing that is used throughout PJM.
Lacking any merit, AEP-Ohio’s assignment of error should
be denied. '

Existing Coniracts

AFP-Ohio argues that it was unreasonable and unlawful,
as well as unnecessary, for the Commission to extend RPM-

based pricing to customers that switched to a (RES

provider at a capacity price of $255/MW-day. AFP-(Dhio
asserts that CRES providers will enjoy a significant
windfall to the Company’s financial defriment. According
to AFP-Ohio, the Capacity Order should not apply to
existing contracts with a capacity price of $255/ MWday.

Duke responds that AEP-Ohio offers no evidenice that t%teSe

coniracts prohibit renegotiation of pricing for genergtion
supply. IEU-Ohio asserts that AEP-Ohio’s argument tust
be rejected because the Company may not charge alrate
that has not been authorized by the Commission, and the
Company has not demonstrated that it has any valid basis
to charge $255/MW-day for capacity supplied to CRES
providers. JEU-Ohio adds that there is likewise no bagis to
conclude that CRES providers. will enjoy a windfall, given
the fact that the Commission earlier indicated that RPM-
based capacity pricing would be restored and such pricing
comprised the first tier of the interim capacity pricing
mechanism. FES also contends that there is no justification
for discriminating against customers formerly charged
$255/MW-day for capacity by requiring them to continue
to pay above-market rates. RESA and Direct Energy add
that customers that were charged $255/MW-day elected to
shop with the expectation that they would eventually be
charged RPM-based capacity pricing. OMA agrees; that
customers had a reasonable expectation of RPM-Hased
capacity pricing, regardless of when they elected to shop.

40-
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(100)

(101}

i
i
i
H

i
I

OMA notes that AEP-Ohio’s argument is conirary to state
policy, which requires that nondiscriminatory refail eledtric
service be available to consumers. T‘j
}

"The Commission finds no merit in AEP-Ohio’s argument
and its request for rehearing should, therefore, be deried.
The contracts in question are between CRES praviders and
their customers, not AEP-Ohio. It is for the parties to each

_contract to determine whether the contract pricing will be

renegotiated in light of the Capacity Order. As befween
AFP-Ohio and CRES providers, the Company should
charge the applicable RPM-based capacity pricing as
required by the Capacity Order. :

State Policy
corjﬂict

IEU-Ohio believes the deferral mechanism is In

with the state policy found in Section 4928.02, Revised
Code, which generally supports reliance on market-based
approaches fo set prices for competitive services such as

generation service and strongly favors competition to

discipline prices of competitive services. i

AEP-Ohio asserts that it was unreasonable and unlawful
for the Commission to rely on the state policies set forth in
Sections 4928.02 and 4928.06(A), Revised Code, as

justification for reducing CRES providers’ price of capacity

to RPM-based pricing, after the Commission determjned
that Chapter 4928, Revised Code, does not apply to the
capacity charge paid by CRES providers to the Com%my.
AEP-Chio argues that the Commission determined that the
chapter is inapplicable to the Company’s capacity s%vi_ce

but then unreasonably relied upon it anyway. |

Duke disagrees, noting that the impact of AEP-Ohio’s
capacity charge on retail competition in Ohio is an issue for
Comumission review in this proceeding and that the issue
cannot be considered without reference to state policy.
IEU-Ohio adds that AEP-Ohio has urged the Commidsion

in this proceeding to rely on the state policy found in -

Section 4928.02, Revised Code. TEU-Ohio also points out
that the Commission is required to apply the state policy in
making decisions regarding generation capacity sej i

A1
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FES contends that, if the Commission has the authority to
create a cost-based SCM, then it also has the authoritjfr o
follow the express guidance of Chapter 4928, Revised
Code, and encourage competition through the use| of
market pricing. RESA and Direct Energy note that Section
4928 02, Revised Code, contains the state’s energy po iy,
parts of which are not limited to retail electric servies.

~ RESA .and Direct Energy contend that the Capacity Order

{162)

(103}

is consistent with Section 4928.02(C), Revised Code, which
requires a diversity of electricity supplies and suppliers|

Initially, the Commission notes that, although we
determined that Chapter 4928, Revised Code, has| no
application in terms of the Commission’s authority to
establish the SCM, we have made it clear from the oytset
that one of the objectives in this proceeding wag fo
determine the impact of AEP-Ohio’s capacity charge on
CRES providers and retail competition in Ohio. [The
Commission cannot accomplish that objective without
reference to the state policy found in Section 4928.02,

Revised Code. Further, as the Comumission stated in{ the

Capacity Order, we believe that RPM-based capacity
pricing is a reasonable means to promote retail
competition, consistent with the state policy objectives
enamerated in Section 4928.02, Revised Code. We dq not
agree with IEU-Ohic that the deferral of a portion of AEP-
Ohio’s capacity costs is contrary to any of the state policy
objectives identified in that section. The assignmen%s of
error raised by AEP-Ohio and IEU-Chio should be denied.

Evidentiary’ Record and Basis for Commission’s
Decision '

OCC contends that there is no evidence in the record| that
supports or even addresses a deferral of capacity costs% and
that the Cormmission, therefore, did not base its decisign on
facts in the record, contrary to Section 4903.09, Revised
Code. OCC also asserts that the Commission erréd in
authorizing carrying charges based on the weighted
average cost of capital (WACC) until such fime as a
recovery mechanism was approved in the ESP 2 Case,
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(164)

{105}

(106)

!
OCC believes that any carrying charges should ' be
calculated based on AEP-Ohio’s long-term cost of debt.

AEP-Ohio responds that OCC’s argument is moot. AEP-
Ohio explains that the SCM and associated deferral did not
take effect until August 8, 2012, which was the datei on
which the Commission approved a recovery mechanism in
the ESP 2 Case, and, therefore, the WACC rate did not
apply. !

Like OCC, IEU-Chio contends that the Commission’s
authorization of carrying charges lacks any supporting
evidence in the record and that the carrying charge rates
approved are excessive, arbitrary, capricious, and contrary
to Commission precedent. 5

The Commission notes that OCC appears to assert that|the
Commission may not anthorize a deferral uniess it has first
been proposed by a party fo the proceeding. We find no

‘basis for OCC’s apparent contention that the Commisgion

may not-authorize a deferral on our own initiative. | As
discussed above, the Comumission has the requisite
authority pursuant to Section 4905.13, Revised Code.
Further, the reasons prompting our dedsion were
thoroughly explained in the Capacity Order and suppotted
with evidence in the record, as reflected in the order. 'We
thus find no violation of Section 4903.09, Revised Code.|

Regarding the spedific carrying cost rates authorized,|the
Commission finds that it was appropriate to approve, the
WACC rate until such time as the recovery mechanism was
established in the ESP 2 Case, in order to ensure that AEP-
Ohio was fully compensated, and to approve the long-term
debt rate from that point forward. As-we have notedd in
other proceedings, once collection of the deferred cpsts
begins, the risk of non-collection is significantly reduped.
At that point, it is more appropriate o use the long-term

. coit of debt rate, which is consistent with sound regulaf;ory

practice and -Commission precedent?* In any eveni, as

24 In the Matter of the Application of Columbus Southern

PR e

43~

Power Company and Ohip Pad’;er Company to Adjust

Fach Company's Transmission. Cost Recovery Rider, Case No. 08-1202-Fi-UNC; Finding and Order

{December 17, 2008);

In the Matter of the Application of Columbus Southern Power Company and Ohio
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(107

" Company’s rates for retail electric service established

AFEP-Ohio notes, OCC’s argument is moot. Because

‘the

SCM took effect on the same date on which the defetral
recovery mechanism was approved in the ESP 2 Case, there

was no period -in which the WACC rate appH
Accordingly, OCC’s and IEU-Ohio’s assignments of e
should be denied.

Recovery of Deferred Capacity Costs

OCC argues that the Commission erred in allow
wholesale capacity costs, which should be
responsibility of CRES providers, to be deferred
potential  collecion from customers through

part of its ESP. OCC asserts that the Commission has

ed.

TOT

ing
the
for
the

as
no

jurisdiction to authorize AEP-Ohio to collect wholegale

costs for capacity service from retail 550 customers.

C

- contends that nothing in either Chapter 4905 or 4p09,
Revised Code, enables the Commission to authorize a
deferral of wholesale capacity costs that are to be recovered
by AEP-Ohio through an ESP approved for retail electric

(108) -

(109)

service pursuant to Section 4928.143, Revised Code.

IGS responds that OCC’s argument should be addressed in

the ESP 2 Case, which IGS believes is the appropriate

venue in which to determine whether the deferred capg
costs may be collected through an ESP.

OEG argues that the Commission has no legal authority to

aty

order future retail customers to repay the wholgsale
capacity cost obligations that unregulated CRES providers
owe to AEP-Ohio. OMA and OHA agree with OFEG fthat
the Commission has neither general ratemaking authority

nor any specific statutory authority that applies under

the

circumstances to order the deferral of costs fhat the utility

is authorized to recover, and that retail custormers may

not

lawfully be required to pay the wholesale costs owed by

Power Compnny for Authority to Modify Their Accounting Procedure for Cerigin $ionmRehtcd Services
Restoration Costs, Case No. 08-1301-EL-AAM, Finding and Order (December 1?, 2008); In the Matter
of the Application of Columbus Southernt Power Company for Approvat of a Mechanism to Recover Deferred

Fuel Costs Otdered Under Section 4928144, Ohio Revised Code, Case No. 11

Finding and Order {Augost 1, 2012).

L4950 BL-ROR, ét al.,

000000133



10-2929-EL-UNC

CRES providers to AEP-Ohio. OEG contends that [the
deferral authorized by the Commission will resulf in future
customers paying hundreds of millions of dollars in abgve-
market capacity rates as well as interest on the deferral.
According to OEG, CRES providers should pay the ifull
cost-based capacity price of $188.88/MW-day as AEP-(hio

incurs its capacity costs. Noting that shopping occurred in -

AFP-Ohic’s service territory with a capacity chargé of
$255/MW-day, OEG asserts that the record does mot
indjcate that a capacity charge of $188.88/MW-day will
hinder retail competition and, therefore, there is no reason
to transfer the wholesale capacity payment obligation from
CRES providers to future retail customers. ,
Alternatively, OEG requests that the Cominission cla;nfy
that customers that have reasonable arrangements and

- certify that they did not shop during the three-year ESP

(110)

period are exempt from repayment of AEP-Ohio’s deferred
capacity costs; any deferred capacity costs will be allocated

" and recovered on the same basis as if the CRES proviflers

were charged the full capacity rate in the first place (ie}, on
the basis of demand); and the Company is required to
reduce any deferred capacity costs by the releyant
accumulated deferred income tax during the recovery
period so that the interest expense reflects its adtual
carrying costs. OEG asserts that payment of the deferred
capncity costs should be collected only from ~CRES
providers or shopping customers, which are the entities
that will have benefitted from the initial RPM-based

capacity pricing,

AFP-Ohio and numerous intervenors disagree with OEG’S
chavacterization of the Capacty Order as haying
represented that the deferral is an amount owed by

providers to the Company. AEP-Ohio asserts that) the
Commission clearly indicated that all customers, including
customers with reasonable arrangements, should pay for
the deferral because they benefit from the opportunity to
shop that is afforded by RPM-based capacity pricing. AEP-
Ohio offers a similar response to the contentions of oce
and OMA/OHA that the deferral is solely the obligation of
CRES providers. AEP-Ohio notes that all customers bepefit
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from the provided capacity, which was developed ox
obtained years ago for all cormected load based on the
Company’s FRR obligations. AEP-Ohio argues that, if the
Commission does not permit recovery of the defe:{red
capacity costs from retail customers, the deferred amgunt

_ should be recovered from CRES providers. AEP-Ohio also

requests that the Commission create a backstop remedy to
ensure that the full deferred amount is collected from €
providers; in the event the Company is not able to recgver
the deferred costs from retail customers as a result of an
appeal. '

In response to arguments that the Commission lacks
statutory authority to approve the deferral, AEP-Ohio
asserts, as an initial matter, that such arguments should be
raised in the ESP 2 Case, because recovery of the deferi%‘is
to be addressed in those proteedings. AEP-Ohio adds that
the Commission explained in the Capacity Order that it
may authorize an accounting deferral, pursuant to Se 'on

- 4905.13, Revised Code, and also noted, in the ESP 2

. (11D

(112)

that it may order a just and reasonable phase-in, pursy ant
to Section 4928.144, Revised Code, for rates established
under SecHon 4928.141, 4928142, or 4928143, Revised
Code. {

FES responds to OFG that the ondy amount that AEP«(;)}do
can charge CRES providers for capacity is the RPM-based
price and that the deferral does not reflect any lcost
obligation on the part of CRES providers. FES adds that
the deferral authorized by the Commission is an abpve-

"market subsidy intended to provide financial benefits to

AEP-Ohio and that should thus be paid for by all of the
Company’s custemers, if it is maintained as part of| the
SCM. FES also asserts that OEG's argument regarding the

“Commission’s lack of statutory authority to order|the

deferral is flawed, because the Commission’s authority to
establish the SCM is not based on Chapter 4909, Rew'sed
Code, but rather on the RAA. .

RESA. agrees with FES that the deferred amount is; not
owed by CRES providers and that the Comumission cldarly
indicated that CRES providers should only be chalged
RPM-based capacity pricing. KESA notes that, prachwlly
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(113)

(114)

speaking, the deferral authorized by the Commission is the
only way in which to maintain RPM-based capacity priting
in AEP-Ohio’s service territory, while also ensuring|the
Company recovers its embedded cosis until corpofate
separation occurs. RESA adds that all customers should
pay for the deferral, because all customers have [the
opportunity to shop and receive the benefit of the RPM-
based capacity pricing. RESA contends that the fact that
some level of competition may still occur is not justification
alone to charge CRES providers $188.88/MW-day.
According to RESA, the Conunission has the necessary

‘authority to establish the deferral and design the SCM ps it
g

did.

According to Duke, OEG misconstrues the nature of a
deferral.  Duke points out that OEG incorrectly
characterizes the deferral as an amount owed to the FRR
Entity, rather than an amount reflecting costs incurfed but

not recovered. Duke also notes that the Commission has

specifically directed that CRES providers not be charged
more than the RPM-based price. Duke argues that: the
deferred amount is, therefore, not the obligation of (i\RES
providers. Duke disagrees with OEG’s argument that the
Commission has no authority to authorize a defeiral,
noting that, although the Ohio Supreme Court has held
that the Commission must fix rates that will provide a
utility with appropriate annual revenues, it has not

determined that the Commission is barred from ordering a

deferral.

The Schools contend that collection of the deferral iirom
CRES providers or customers would cause Chio’s schools
gerious financial harm. The Schools believe that (JRES
providers may pass the increase through to their shopping

customers under existing contracts or terminate the

contracts altogether. The Schools add that, pursuant to

AEP-Ohio’s proposal for a retail stability rider (RSR} in the —
ESP 2 Case, the capacity charge adopted by . the

Commission in this case could result in an increase tg the
RSR of approximately $550 million, which could lead to
rate shock for Ohio’s schools. ]

t
13
I
1
i
!
i
i

A7
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(115) OMA and OHA contend that the authorized deferral is so

large that it will substanfially harm customers. They assert

that, if AEP-Ohio’s shopping projections come fo fruitjon,
the .amount of the deferral will be approximately $726
million, plus carrying charges, which renders the caparity
charge unjust and unreasonable, contrary to Section

- 490522, Revised Code. OMA and OHA conclude that; on

(116)

(117)

(118)

rehearing, the Commission should revoke the deferral
authority granted to AEP-Chio or, at a minimum, find that
Staff’s recommended ROE is reasonable and reduce ithe
cost of the Company’s capacity charge by $10.09/ MW-day.

AEP-Ohio replies that the arguments of the Schools hnd
OMA and OHA regarding the size and impact of the
deferral are premature and speculative, given that thei
projections are based on a number of variables that|are
uncertain, such as future energy prices, future shopping
levels, and the ultimate outcome in the ESP 2 Case. '

FES asserts that, if AEP-Ohio is permitted to recover its full

embedded costs, the Commission should darify that the

deferral recovery mechanism is nonbypassable because the
excess cost recovery serves only as a subsidy to! {the
Company and, therefore, all of its customers should be
required to pay for it. FES believes that a nonbypassable
recovery mechanism is necessary to fulfill [the
Commission’s goal of promoting competiﬁon FES also
asserts that the Commission should recogrize AEP-Ohio’s
impending corporate separation and direct that the SCM
will remain in place only until January 1, 2014, or transfer
of the Company’s generating assets to its affiliate, in order

to avoid an improper cross-subsidy to a competitive,

unregulated supplier.

OEG asserts that FES mischaracterizes the Capacity O‘;fder
in describing the deferral as an above-market subsidy.

- OEG also contends that the SCM established by’ the

Commission does not consist of a wholesale market-based
charge and a costbased retail charge, as FES beligves.
According to OEG, the Capacity Order explicitly statesithat
$188.88/MW-day is an appropriate charge o enable AEP
Ohio- to recover its capacity costs for its FRR obhga’tﬁons
from CRES providers. OFEG also notes that the RAA does
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(119)

not pemut capacity costs to be recovered from non-
shopping customers pursuant to the SCM.  Because the
Cormmission established a wholesale cost-based capacity
charge of $188.88 /MW-day, OEG believes that the chérge
must be paid by CRES providers. OEG argues that .s%tate
law does not authorize the Commission to assess a
wholesale charge directly fo shopping customers. QEG
concludes that the SCM can only apply to CRES providers
and that the Commission has no authority to direct that
deferred capacity costs be recovered on a nonbypassable
basis. OCC agrees with the arguments made by OEG and
notes that there is no statutory basis upon . which -the
Commission may order recovery of the deferred capacity
costs from all customers under the provisions of an ESP

OCC also argues that FES’ argument for g nonbypass b
cost recovery mechanism should be rejected because
providers should be responsible for paying capacity c hsts.
OCC notes that, if a wholesale charge applies to refail
customers, the result will be unfair competition, double

: payments,' and discrimination in violation of Sed:ions

(120)

(121)

4905.33, 4905.35, 4928.02{A), 4928.02(L), and 4928.141,
Revised Code. OCC argues that non-shopping customers
should not have to pay for an anticompetitive subsidy for
the sake of competition, which is contrary to Section

4928 .02(H), Revised Code. OCC also disagrees with FES

characterization of the Capacity Order as providing a
subsidy to AEP-Ohio. According to OCC, there can bt ne

subsidy where AEP-Ohio is receiving compensation for its

cost of capacity, as determined by the Commission.

TEU-Ohio also urges the Commission to reject FES request
for darification and argues that an unlawful and
unreasonable charge cannot be made lawful pnd
reasonable simply by making it a nonbypassable charg

AFP-Ohio argues, in response to FES, that it is lawful pnd -

reasonable to continue recovery of the deferral fter
corporate separation occurs. A¥P-Ohio notes that | the
Commission already rejected FES” arguments in the P 2
Case. AFP-Ohio notes that, because its generation affiliate

[alaal 4y PN

will be obligated io support S50 service through ‘the

~1

|

-49-
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(122)

(123

(124)

provision of adequate capacity and energy, it is appropriate
that the affiliate receive the associated revenues.

IEU-Ohio asserts that the Capacity Order does not ensure
comparable and non-discriminatory capacity rates |for
shopping and nonshopping customers, contrary| to
Sections 4928.02(B), 492815, and 4928.35(C), Revised Cdde.
According to IEU-Ohio, the Commission must recogrize
that AFEP-Ohio has maintained that non-shopping
customers are, on average, paying nearly twice the
$188.88/MW-day price for generation capacity service.
[EU-Ohio contends that the Commission must elimidate
the excessive compensation embedded in the S50 or credit
the amount of such compensation above $188.88 7 Mvaiay
against any amount deferred based on the difference
between RPM-based capacity pricing and $188.88/MW-
day. IEU-Ohio also believes that the Commissién’s

. approval of an above-market Tate for generation capafity

service will unlawfully subsidize AEP-Ohio’s competitive
generation business by allowing the Company fo recdver

" competitive generation cosis through' its noncompetitive -

distribution rates, which is contrary to Section 4928.02(H),
Revised Code,

Similarly, OCC argites that both shopping and nen-
shopping customers will be forced to pay twice for capakity
in violaion of Sectons 4928141, 4928.02(A), and
4928.02(L), Revised Code, and that non-shopping

~ customers will pay more for capacity than shopping

customers in violation of Sections 4928.141, 4928.02(A),
4905.33, and 4905.35, Revised Code. OCC believes that, if
the deferral is collected from retail customers, |the
Comumission will have granted an unlawful pnd
anticompetitive subsidy to CRES providers in violation of
Section 4928.02(H), Revised Code.

In response to OCC, IGS replies that the Capadity Oxf“der
does not result in a subsidy to CRES providers. IGS notes

that the capacity compensation authorized by ‘the

Commission is for AEP-Ohio, not CRES providers.

The Commission notes that several of the parties Have
spent considerable effort in addressing the mechanics of

i
|
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(126)

(127)

the deferral recovery mechanism, such as whether CRES

-providers or refail customers should be responsible for

payment of AEP-Ohio’s deferred capacity costs, whether

such costs should be paid by non-shopping customers as
well as shopping customers, and whether the defejral
results in subsidies or discriminatory pricing between rjon-
shopping and shopping customers. We find that Ai}‘of
these arguments were prematurely raised in this case
Capacity Order did not address the deferral recovery
mechanism. Rather, the Commission merely noted that an
appropriate recovery mechanism would be establishéd in
the ESP 2 Case and that any other financial considerations
would also be addressed by the Commission in that case.
The Commission finds it unnecessary to address arguments
that were raised in this proceeding merely as an attempt to
anticipate the Commission’s decision in the ESP 2 Chse.
Accordingly, the requests for rehearing or clarificafion
shotild be denied.

Process

AFP-Ohio asserts that it was unreasonable and unlawful
for the Commission to authorize the Company to collect
only RPM-based pricing and require deferral of expenses
up to $188.88/MW-day without simultaneously providing
for recovery of the shortfall. AEP-Ohio argues that!the
Commission’s decision to establish an appropriate reco‘%rery
mechanism for the deferral in the ESP 2 Case rather than in
the present case was unreasonable, because the fwo

proceedings involve unrelated issues and each will be-

subJec{: to a separate rehearing and appeal process.

oCC agrees that the Comumission's decision to address the
issue of recovery of the deferral in the ESP 2 Case was
unreasonable and unlawful. OCC argues that there i no
evidence in the ESP 2 Case related to an approptiate
recovery mechanism, which is a separate and distinct
proceeding, and that it was partlculaﬂy unreasonable to
defer the issue for decision just one week prior to the filing
of reply briefs in the ESP 2 Case.

he

51
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(128) IGS disagrees with OCC and argues that the Commission’s

(129)

(130)

(131)

(132)

decision to address the deferral in the ESP 2 Case was not

unreasonable. IGS points out that the Commission has

discretion to decide how to manage its dockets and that it
should consider the deferral in the context of AEP-Ohio’s
total package of rates, which is at issue in the ESP 2 Case.

Constellation and Fxelon respond that AEP-Ohio’s

argument is contrary to its position in September 2011,
when the Company sought to consolidate this case andlthe
ESP 2 Case for the purpose of hearing in light of related
issues. Duke agrees that AEP-Ohio has invited the review
of one issue in multiple dockets and adds that _Ethe
Commission is required to consider the deferral
mechanism in the ESP 2 Case.

RESA and Direct Energy argue that there is no statut% or
rule that requires the Commission to establish a deferral
and corresponding recovery mechanism in the s
proceeding. They add that, because recovery of |the
deferral will require an amendment to AEP-Ohio’s retal
tariffs, the proper forum tio establish the reco%ery
mechanism is the ESP 2 Case. I

Additionally, the Schools argue that the Capacity Order is

1unlawful, because the Commission failed to follow the

traditional ratemaking formula and related processes
prescribed by Sections 4909.05, 490915, 4909.18, and

490919, Revised Code. The Schools add that™ nejther

Section - 4905.22, Revised Code, nor the Commissibn’s
general supervisory authority contained in Sections
2905.04, 4905.05, and 4905.06, Revised Code, authorizes the
Commission to establish cost-based rates. FES and IEU-
Ohio raise similar arguments. '

AFP-Ohio responds that arguments that the Commiséion '

and the Company were required to conduct a traditignal
base rate case, following all of the procedural and
substantive requirements in Chapter 4909, Revised Code,
relevant fo applications for an increase in rates, are without
support, given that the Commission was acting under ifs

general supervisory authority found in Sections 4908.04,

4905.05, and 490506, Revised Code, and pursuant{ to

1

-52-
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Section .8 of Schedule 8.1 of the RAA. AEP-Ohio assrts
that the adjudicatory process used by the Comunission Was
more than sufficient, consisting of extensive discovery,
written and oral testimony, coss-examination,

-presentation of evidence through exhibits, and briefs. AEP-

(133)

(134)

' a first filing.

Ohio adds that, even if the ratemaking requirements were
strictly applicable, the Commission could have determined
that these proceedings involve a first filing of rates for a
service not previously addressed in a Commission-
approved tariff, pursuant o Section 4909.18, Revised Code.
AFP-Ohio argues that the process adopted by |the
Commission in this case far exceeded the requirements for

IEU-Chio argues that the Commission failed to restore
RPM-based capacily pricing, as required by Section

| 4928.143(CH2)(b), Revised Code, due to its rejection ofjthe .

ESP 2 Stipulation. TEU-Ohio contends that the Commisgion

was requlred to restore the prior pmvlslons, terms, and

conditions of AEP-Ohio’s prior 550, including RPM-based
capacity pricing, until such time as a new SSO as
auihonzed for the Company. .

On a related note, IEU-Ohdo asserts that, because’ the
Commission was obligated to restore RPM-based capadity
pricing upon rejection of the ESP 2 Stipulation, 'the
Comurission should have directed AFP-Ohio to refund all
revenue collected above RPM-based capacity pricing, or at
least to credit the excess collection against regulatory asset
balances ofherwise eligible for amortization throtgh retail
rates and charges.  AEP-Ohio responds that {the
Commission has recently rejected similar argument}f in
other proceedings.

|

Upon review of the parties” arguments, the Commisgion
finds that rehearing should be denied. The Commission
believes that the process followed in this proceeding has
been proper and well within the bounds of our discrefion.
As the Ohio Supreme Court has recognized, "the
Commission is vested with broad discretion to manage its
dockets so as 1o avoid undue delay and the duplication of
effort, including the discretion to decide how, in fight of its
internal organization and docket considerations, it may
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- best proceed to Hlanage and expedite the orderly flow of its
business, avoid undue delay, and eliminate unnecessary
duplication of effort? We, therefore, find no error in pur

dedsion to address the recovery mechanism for the
deferral in the ESP 2 Case, as a means to effectively
consider how the deferral recovery mechanism would fit
within the mecharics of AEP-Chio’s ESP.

Additionally, we find no merit in the various arguments
that the Commission or AEP-Ohio failed to comply with
Chapters 4905 and 4909, Revised Code. This procéeding is
not a traditional rate case requiring an application from
AEP-Ohio under Section 4909.18, Revised Code. Rather,
this proceeding was initiated by the Comiission| in
response to AEPSC’s FERC filing for the. purposei of
‘reviewing the capacity charge associated with AEP-Ohio’s
FRR obligations. As clarified above, the Commission’s
initiaion of this proceeding was consistent with Section
490526, Revised Code, which requires only that jthe
Commission hold a hearing and provide notice to the
applicable parties. The Commission has fully compfied
with the requirements of the statute. We also note that| the
Ohio Supreme Court has recognized that Section 490326,
Revised Code, enables the Commission to change a ratg or
charge, without compelling the public utility fo apply for a
rate increase pursuant to Section 4909,18, Revised Code126

Finally, the Commission does not agree with TEU-Otiio’s
arguments that the rejection of the ESP 2 Stipulation
necessitated the restoration of RPM-based capacity priting
until such time as a new SSO was authorized for AEP-
Okio, or that the Company should have been directed fo
refund any revenue collected above RPM-based capdcity
pricing. As addressed elsewhere in this entry on reheaing,
the Commission finds that we have the requisite autharity
to modify the SCM and the rejection of the ESP 2
- Stipulation has no bearing on that authority. :

25 Duff v. Pub. Util. Comm., 56 Ohio St2d 367, 379 (1978); Tolede Coalition for Safe Energy v. Pub. Ul
Comm., 69 Chio S6.24 559, 560 (1982).
26 Ohip Consumers’ Counsel . Pub. Ul Commm., 110 Ohio St.3d 394, 400 (2006).
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(135)

(136)

(137

Constitutional Claims

AEP-Ohio argues that the SCM, particularly with respedt to
the energy credit adopted by the Comimission,. is
unconstitutionally confiscatory and constitutes . an
unconstitutional  taking of property without just

_corhpensation, given that the energy credit incorporates

actual costs for the test period and then imputes revenues

that have no basis in actual costs. AEP-Ohio points ouf that

the Commussion has recognized that traditignal
constitutional law questions are beyond its authority to
determine: however, the Company raises the arguments so
as to preserve its rights on appeal. t

|
Tn ifs memorandum contra, OMA argues that the Capacity
Order does not result in confiscation or an unconstituti nal
taking and that AEP-Ohio has not made the requisite
showing for either claim. IEU-Ohio responds that neither
the applicable law nor the record or non-record evidence
cited by AEP-Ohio supports the Company’s claims. - ES
points out that FERC has determined that RPM-based
capacity pricing is just and reasonable and, therefore, such
pricing is not confiscatory or a taking without just
compensation.  The Schools argue that AEFP-Ohio's
constitutional issues would be avoided if the Commission
were to recognize that capacity service is a competitive
generation service and that market-based rates should
apply. The Schools also note that AEP-Ohio, in making its
partial takings claim, relies on extra-record evidence from
the ESP 2 Case and that the Company’s reference to such
evidence should be stricken, OCC argues that. the
Commission does not have jurisdiction to resolve
constitutional claims and that, in any event, AEP-Ohio’s
arguments are without merit and should be denied. |

H

TEU-Ohio also asserts a constitutional claim, speﬁ&ﬂy
contending that the Capacity Order unreasonably impairs
the value of contracts enfered into between CRES providers
and customers under a justified assumption that KPM-

based capacity pricing would remain in effect. IEU-Ohio
believes that the capacity pricing adopted in the Capacity

Order should not apply to such contracts.

-H5-
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{138)

AEP-Chio replies that it is noteworthy that neither the
intervenors that are actually parties to the confracts por
OCC seeks rehearing on this issue. AEP-Ohio further notes
that TEU-Ohio identifies no specific contract that has
allegedly been unconstitutionally impaired. According to
AFEP-Ohio, the lack of any such contract in the record is
fatal to IEU-Ohio’s impairment claim. AFEP-Ohio adds that
customers and CRES providers have long been aware that
the Cofnmission was in the process of establishing an 5{M
that might be based on something other than RPM pricing-

Finally, AEP-Ohio points out that IEU-Ohio makes|no

{139)

(140)

(141)

attempt to satisfy the test used to analyze impairment
claims. ' -

The Commission agrees that it is the province of the courts,

and ot the Cornmission, to judge constitutional claims.|As

the Ohio Supreme Court is the appropriate forum for jthe
constitutional challenges raised by AEP-Ohio and IEU-
Qhio, they will not be considered here.

Transition Costs

IEU contends that the Comiruission, in approving an abave-
market rate for generation capacity service, authorized
AEP-Ohio to collect transition revenue or its equivalent,
contrary to Section 492840, Revised Code, and ‘the
stipulation approved by the Commission in the Company’s
electric transition plan case. AEP-Ohio responds that this
argument has already been considered and rejected by|the

Commission. :

As previously discussed, the Commission does not believe

that AEP-Ohio’s capacity costs fall within the category of
fransition costs. Section 4928.39, Revised Code, defines
fransition costs as costs that, among meeting other criteria,
are directly assignable or allocable to retail eleﬁrtric
generation service provided to electric consumers in this
state. As we have determined, AEP-Ohio’s provision of
capacity to CRES providers is not a retail electric service as
defined by Section 4928.01(A)27), Revised Code. It is a
wholesale transaction between AEP-Ohio and CRES
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providers. IEU-Ohio’s request for rehearing should thus be
denied. !

|

Peak Load Contribution (PLC)

IEU-Ohio contends that the Commission unlawfully and
unreasonably failed to ensure that AEP-Ohio’s generation
capacity service is charged in accordance with a customper’s
PLC factor that is the controlling billing determinant under
the RAA. IEU-Ohio argues that AFP-Ohio should be
required to disclose publicly the means by which the PLC
is disaggregated from AEP East down to AEP-Ohic pnd
then down to each customer of the Company. TEU-Ohio
adds that calculation of the difference between RPM-based
capacity pricing and $188.88/ MW-day will requirg a
tranisparent and proper identification of the PLC.

The Commission notes that IEU-Ohio is the only party that
has identified or even addressed the PLC factor as a
potential issue requiring resolution in this proceeding.

" 'Additionally, the Commission finds that IEU-Ohio hasinot

provided any indication that there are inconsistencies or
errors in capacity billings. In the absence of anything ther
than IEU-Ohio’s mere conclusion that the issue requires the
Commiission’s attention, we find no basis upon which to
consider the issue at this tme. If IEU-Ohio believes that
billing inaccuracies have occurred, it may file a complaint
pursuant to Section 4905.26, Revised Code. Therefore, IEU-
Ohio’s request for rehearing should be denied. i

Due Process ;

IEU-Ohic argues that the totality of the ‘Commissi}on’s
actions during the course of this proceeding violated 1EU-
Ohio’s due process rights under the Fourtepnth
Amendment. Specifically, TEU-Ohio believes that the

Commission has repeatedly granted applications; for-

rehearing, indefinitely tolling them to prevent parties from
taking an unobstructed appeal to the Ohio Supreme Court;
sepeatedly granted AEP-Ohio authority fo tempor ily
impose various forms of its twe-tered, shopping-blocking
capacity charges without record support; failed to address

. b7~
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major issues raised by parties in violation of Secfion
4903.09, Revised Code: authorized a deferral mechanism
without record support and then addressed the detfails of
the deferral mechanism in a separate proceeding where the
evidentiary record had already closed; and authorized
carrying charges on the deferral at the WACC rate without
record support. AEP-Ohio responds that the various due
process arguments raised by IEU-Ohio are generally

Imsgmded

In a similar vein, IEU-Ohio contencis that the Commission

violated Section 4903.09, Revised Code, in that it failed to

address all of the material issues raised by IEU-Ohio;
including its arguments related to transition revenue; ],"LC
transparency; non-comparability and discrimination’ in

capacity rates; the Commission’s lack of jurisdiction tojuse
cost-based ratemaking to increase rates for genera’non

service or through the exercise of general superv:éory
authority; the anticompetitive subSIdy resulting from AEP-

"Ohio’s above-market capacity pricing; and the conilict

between the Company’s cost-based ratemaking propbsal
and the plain language of the RAA. AEP-Ohio disagrees,
noting that the Commission has a]ready responded to IEU-
Ohio’s arguments on numerous occasions and has done so
in compliance with Section 4903.09, Revised Code.

The Commission again finds no merit in JEU-Ohio’s due
process claim, This proceeding was initiated by .the

Commission for the purpose of reviewing AEP-Ohio’s

capacity charge for its FRR obligations. - From ‘the
beginning, [EU-Ohio was afforded the opportunity to
participate, and did participate, in this proceeding,

including the evidentiary hearing. Contrary to IEU—O}ho 5
claims, the Commission has, at no point, intended to d&lay

this proceeding, but has rather proceeded carefilly to
establish a thorough record addressing the SCM and AlEP
Ohio’s capacity costs.  Addifionally, as dlscussed
throughout this entry on rehearing, the Commission was
well within its authority to initiate and carry out its
investigation of AEP-Ohio’s capacity charge in fthis
proceeding. We find no merit in TEU-Ohio’s claim that we

acted without evidence in the record. The evidence in' thls

-58-
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proceeding is quite extensive, consisting of cons,ideri_ble
testimony and exhibits submitted in this proceeding} as
well as the consolidated cases. Finally, we do not éé-r,ee
that we have failed to address any of the material issties in
violation of Secton 4903.09, Revised Code. The
Commission believes that the findings of fact and written
opinion found in the Capacity Order provide a sufficlent
basis for our decision. The Commission concludes thatj we

Jhave appropriately explained the basis for each of jour

orders in this case based on the evidence of record and that
JEU-Ohio has been afforded ample process. Its request for
rehearing should be denied. :

Pending Application for Rehearing

AFP-Ohio argues that it was unreasonable and unla
for the Comumission to fail to address in the Capacity Order
the merits of the Company’s application for rehearing of
the Initial Entry.

In light of the fact that the Commission has addressed
Ohio’s application for rehearing of the Initial Entry in thi
entry on rehearing, we find that the Company’s assignment
of error is moot and should, therefore, be denied.

It is, therefore,

-59-

ORDERED, That OEG’s motion for leave to reply filed on August 7, 2012, be

ORDERED, That the applications for rehearing of the Initi%]
Relief Entry, and Capacity Order be granted, in part, and denied, inpart, as set forth
herein. It is, further,

denied. It is, further,

Entry, Interim

ORDERED, That the applications for rehearing of the Interim| Relief Extension

Entry be denied. Itis, further,
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ORDERED, That a.copy of this eniry on rehearing be served uiaon all parties of

record in this case,

THE PUBLIC UTILITIES COMMISSION OF OHIQ

Sfevén D Lesser

Chetyl L. Roberto

’ S]E/sc

e ‘E G «//(e,;ﬂ

Barcy F. McNeal
Secretary
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BEFORE

THE PUBLIC UTTLIIIES COMMISSION OF OHIO

In the Matter of the Comumission Review )}

of the Capacity Charges of Ohio Power ) . T
Company and Colambus Southern Power ) No. 10-2929-B1-PNC

Company. )

| CONCURRING OPINION
OF COMMISSIONER ANDRE T. PORTER

- Y concur with the majoﬁty on the reasoning and result on all issites addressed in
this opinion and entry on rehearing except to the extent that my May 30, 2012

statement stands.

‘Andvre T, P er

¥

ATP/sc
iy jrptpgipurnal

Mmrmﬂ

Barcy F. McNeal
Secretary '
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO ;

In the Matter of the Commission Review }
of the Capacity Charges of Ohio Power ) 2699 BL-UNC
Company and Columbus Southern Power ) Case No. 1&_ , FEL ;UN(“
Company. );

CONCURRING AND DISSENTING OPINION
OF COMMISSIONER CHERYL L. ROBERTO

I dissent from the findings and conclusions in the following paragraphs of the
rehearing order: 71, 92, 95,98, 102, 106, 125, and 134. } ’
As I have expressed previously, to the extent that the G mmission has authority
to determiine capacity costs it is because these costs compensate nondompetitive retail
electric service. Chapter 4928, Revised Code, defines “retail electriciservice” to mean
any service involved in the supply or arranging for the supply of electricity to ultimate
consumers in this state, from the point of generation to the point of consumption. For
purposes of Chapter 4928, Revised Code, retail eleciric service includes, among other
things, transmission service? As discussed, supra, AEP-Ohio is the; sole provider of
the Fixed Resource Requirement sérvice for other transmission usersjoperating within
 its footprint until the expiration of ifs obligation on June 1, 2015. As such, this service
is a “noncompetitive retail electric service” pursuant to Sections 4 28.01(A)(21) and
4928.03, Revised Code. This Commission is empowered tb set rates for
noncompetitive retail electric services. While PJM could certainly ptopose a taiff for
FERC adoption directing PJM to establish a compensation method fdr Fixed Resource
Requirement service, it has opted not to do so in favor of a state compensation method
when a state chooses to establish one. When this Commission chooses to establish a
state compensation method for a noncompetitive retail electric service, the adopted
rate must be just and reasonable based upon traditional cost-of-service principles.

This Commission previously established a state compensation/method for AEP-
Ohio’s Fixed Resource Requirement service within AEP-Ohio’s initial ESP. AEP-Ohio
received compensation for its Fixed Resource Requirement service through both the
provider of last resort charges to certain retail shopping customets and a capacity
charge levied on competitive retail providers that was established by the three-year

1 Section 4928.01(A)27), Revised Code.
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capacity auction conducted by PJM? Since the Commission adopted - this
compensation methed, the Ohio Supreme Court reversed the auf;horjzed provider of
last resort charges® and the anction value of the capacity charges has fallen
precipitously, as has the relative proportion of shoppers to non-shoppers.
I agree with the majority that the Commission is empowered pursuant to its
" general supervisory authority found in Sections 4905.04, 4905.05, and ;14905'06' Revised
Code to establish an appropriate rate for the Fixed Resource Requirément service. I
also agree that pursuant to regulatory authority under Chapter 4905, Revised Code, as
well as Chapter 4909, Revised Code a cost-based compensation method is necessary
and appropriate. Additionally, I find that because the Fixed Resource Requirement is
a noncompetitive retail electric service, the Commission must establish the appropriate
rate based upon traditional cost of service principles. Finalty, I find specific authority
within Section 4909.13, Revised Code, for a process by which the Comumission may
cause further hearings and investigations and may examine into all matters which
may change, modify, or affect any finding of fact previously made. Given the change
in circumstances since the Commission adopted the initial state cpmpensation for
AEP-Ohio’s Fixed Resource Requirement service, it is appropriate forthe Commission
to revisit and adjust that rate to reflect current circumstances.

Additionally, 1 continue to find that the “deferral” is unlawful and
inappropriate. In prior cases, this Commission has levied a rate or tariff on a group of
customers but deferred collection of revenues due from that group yntil a later date.
In.this instance, the majority proposes to establish a rate for the Fixed Resource
Requirement service provided by AEP-Ohio to other transmission ysers but then to
discount that rate such that the transmission users will never pay it. The difference
between the authorized rate and that paid by the other transmissjbn users will be

booked for fature payment not by the transmission users but by retail electricity
customers. The stated purpose of this device Is to promote cornpetition. '

As an initial matter, I am not convinced on the record; before us that
competition has suffered sufficiently or will suffer sufficiently during the remaining

2 Fn the Matter of the Application of Cobumbus Sowuthern Power Company for Approval of an Electric Security

 Plut an Amendment to its Corpovate Separation Plan; and the Sale or Transfer of Certyin Generating Assels,
Case No. 08-917-EL-550, ¢t al., Opinion and Order (March 18, 2009), Entry on Rehearing (July 23,
2009); In the Matter of the Commission Review of the Capacity Charges of Olio! Power Compuny and
Columbus Southern Power Company, Case No, 10-2929-EL-UNC, Entry (December 8, 2013}

3 Inre Application of Colusbus S, Power Co., 128 Ohio 5t.3d 512 (2011).
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term of the Fixed Resowrce Requirement as the result of the stafe compensation
method to warrant intervention in the market If it did, the Commission could
consider regulatory options such as shopping credits granted fo the consumers to
- promote consumer entry into the market. With more buyers in the market, in theory,
mmiore sellers should enter and prices should fall. The method selected by the majority,
however, attempts to entice more sellers to the market by offering & significant, no-
strings-attached, unearned benefit. This policy choice operates on faith alone that
sellers will compete at levels that drop energy prices while transferrihg the unearned
 discount to consumers. If the retail providers.do not pass along the entirety of the
discount, then consumers will certainly and inevitably pay twice for the discount
today granted to the refail suppliers. To be clear, unless every retail provider
disgorges 100 percent of the discount to consumers in the form of lower prices,
shopping:consumers will pay more for Fixed Resource Requirements service than the
retail provider did. This represents the first payment by the consumer for the service.
Then the deferral, with carrying costs, will come due and thie consumer will pay for it
all over again ~-plus interest. ' o

¢ find that that the mechanism labeled a “deferral” in the majotity opinion is an
UNNecessary, ineffective, and costly intervention into the mrkgk for which no
authority exists and that I cannot support. R

To the extent that these issues were challenged in rehearing, I would grant

rehearing,. : 2
- 61‘%/5 9»} v ¢,)4:
| Cheryl L. Ro},em '
CLR/sc g

Enf iy tha gl
%Jﬁ«%@f |

Barcy F. McNeal
Secretary
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BEFORE L

THE PUBLIC UTILITIES COMMISSION OF OHIO

Tni the Matter of the Comunission Review )

of the Capacity Charges of Ohio Power ) ' _.
Company and Columbus Southern Power } Case No. 10-2029-BL-UNC

Company.

| )
FINTRY ON REHEARING

The Commission finds:

)

2

On November 1, 2010, American Eectric Power Service
Corporation (AEPSC), on behalf of Columbus Southern
Power Company (CSP} and Ohio Power Company (OP)
(jointly, AEP-Ohio or the Company),! filed an application
with the Federal Energy Regulatory Corramission (FERC) in
FERC Docket No. ER11-1995. On November 24, 2010, at
the direction of FERC, AEPSC refiled the application in
FERC Docket No. ER11-2183 (FERC filing). The application
proposed to change the basis for compensation for capacity
costs to a cost-based mechanism, pursuant fo Section 205 of
the Federal Power Act and Section D.8 of Schedule 8.1 of
the Reliability Assurance Agreement (RAA) for the
regional transmission organization, PIM Interconnection,
LLC (PIM), and included proposed formuda rate templates
under which AEP-Ohio would calculate its capacity costs.

By entry issued on December 8, 2010, in the above-
captioned case, the Commission found that an
investigation was necessary in order 10 determine the
impact of the proposed change 10 AFP-Ohio’s capacity
charge (Initial Entry). Consequently, the Commission
sought public comments regarding the following issues:
(1) what changes to the current state compensation
mechanism (SCM) were appropriate to determine AFP-
Ohio's fixed resource requirement (FRR) capacity charge to
Ohio competitive retail electric service (CRES) providers,
which are referred to as alternative load serving entities
within PIM; (2) the degree to which AEP-Ohio’s capacity

!

Southern Power Company for

LACLemIDET 02, 4

| AFTACHMENT E

Authorily fo Merge and Related Approvals, Case No. 10-2376-EL-UNC.

By entry issued on March 7, 2012, the Commission approved and confirmed the merger of C5P into

OF, ehfective December 31, 2011, In the Matter of the Application of Ohio Power Contparny and Columbus
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charge was currently being recovered through retail rates
approved by the Commission or other capacity charges;
and (3) the impact of AEP-Ohio’s capacity charge upon
CRES providers and rvetail competition in Ohio.

Additionally, in light of the change proposed by AEP-Ohio

in the FERC filing, the Commission explicitly adopted as
the SCM for the Company, during the pendency of the
review, the current capacity charge established by the
three-year capacity auction conducted by FJM based on its

reliability pricing model (RPM).

On January 27, 2011, in Case Ne. 11-346-FL-5S0, ¢f 4l.,
AFP-Ohio filed an application for a-standard service offer
in the form of a new electric security plan (ESP), pursuant
to Section 4928.143, Revised Code (ESP 2 Case).?

By entry issued on March 7, 2012, in the above-captioned
case, the Comunission implemented an interim capacity
pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012 {Interim Relief Entry).

By. entry jssued on May 30, 2012, the Comunission

approved an extension of the inferim capacity pricing
mecharism through July 2, 2012 (Interim Relief Extension
Entry). : ’

By opinion and order issued on July 2, 2012, the
Commission approved a capacity pricing mechanism for
AEP-Ohio (Capacity Order). The Commission established
$188.88/ megawatt-day as the appropriate charge to enable
AFP-Ohio to recover its capacity costs pursuant to its FRR
obligations  from CRES providers. ~ However, the
Comimission also directed that AEP-Ohio’s capacity charge
to CRES providers should be the RPM-based rate,
including final zonal adjustments, on the basis that the
RPM-based rate will promote retail electric competition.
The Commission authorized AFP-Ohio fo modify its
accounting procedures to defer the incurred capacity costs

2

In the Matter of the Application of Col
Authority to Esteblish a Standurd Service €
an Electric Security Plan, Case No. 11-346-EL-

wmbus. Southern Power Company and Ohis Power Cotpany for
Offer Pursuant to Section 4928.143, Revised Code, in the Form of
SSO and 11-348-FL-5S0; In the Matter of the Application

of Columbs Southern Power Compsiy and Ohio Power Company for Approval of Cerinin Accounting
Authority, Case No, 11-349-EL-AAM and 11-350-EL-AAM.
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not recovered from CRES providers, with the recovery
mechanism to be established in the ESP 2 Case.

Section 49()3.10, Revised Code, states that any party who
has entered an appearance in a Commussion proceeding
may apply for a rehearing with respect to any matters

determined therein by filing an application within 30 days -

after the entry of the order upon the Comunission’s journal.

By entry on rehearing issued on Qctober 17, 2012, the
Commission granted, in part, and denied, in part,
applications for rehearing of the Tnitial Entry, Interim Relief
Entry, and Capacity Order, and denied applications for
rehearing of the Interim Relief Extension Entry (Capacity
Fniry on Rehearing).

On November 15, 2012, Industrial Energy Users-Ohio
(IEU-Ohio) filed an application for rehearing of the
Capacity Entry on Rehearing. “The Qhio Consumers’
Counsel (OCC) and FirstEnergy Solutions Corp. (FES) filed
applications for rehearing on November 16, 2012

AFP-Ohio filed a mernorandum contra the applications for

reheating on MNovember 26, 2012.-

In its first assignment of error, TEU-Ohio claims that the

Capacity Entry on Rehearing is  unlawful and
unreasonable, because the Commission cannot rely on
Section 4905.26, Revised Code, to apply a cost-based
ratemnaking methodology in establishing AEP-Ohio’s
capacity charge for its FRR obligations. Citing Section
4978.05(A)1), Revised Code, IEU-Ohio contends that
AFP-Ohio’s capacity service is a competitive retail electric
service that cannot be regulated by the Commission under
Chapter 4905, Revised Code. IEU-Ohio adds that the Ohio
Supreme Court has determined that the Commission
carnot use its general supervisory powers o circumvent
the statutory ratemaking process enacted by the General
Assembly. IEU-Ohio also notes that Section 4905.26,
Revised Code, is a procedural statute that does not delegate
substantive authority to the Commission {0 increase a
utility’s rates. IEU-Ohio asserts that the Commission has
found that rates can only be established under Section
4905.26, Revised Code, in Yimited circumstances, and in
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accordance with other ratemaking statutes. According to
IEU-Ohio, the determination as to whether a particular rate
is unjust or unreasonable can only be made by reference to
other provisions of Title 49, Revised Code. IEU-Ohio
argues that the Commission neglected to identify any
statufory ratemaking criteria for defermining whether
AFP-Ohio’s prior capacity compensation was urjust or
unreasonable. IEU-Ohio contends that there is no statute
that authorizes the Commission to apply a cost-based
ratemaking methodology to increase rates for a competitive
retail electric service.

Similarly, OCC’s first assignment of error is that the
Commission erred in finding that it had authority under
Section 4905.26, Revised Code, to initiate this proceeding
and investigate AFEP-Ohio’s wholesale capacity dtarge.
OCC points out that Section 490526, Revised Code,
governs complaint proceedings that fall within the
Commission’s general authority under Chapter 4905,
Revised Code. OCC contends that Chapter 4905, Revised
Code, does not permit the Commission 10 establish™ a
wholesale capacity charge or an SCM and, therefore,
Section 4905.26, Revised Code, is not a source of authority
that enables the Commission to investigate and fix
AEP-Ohio’s wholesale capacity rate. OCC adds that the
various procedural requirements of Section 490526,
Revised Code, were not followed by the Commission inthe
course of this proceeding. Specifically, OCC notes that the
Comumission did not find that there were reasonable
grounds for complaint prior to the hearing, nor did it find
that AEP-Ohio’s existing capacity charge was unjust,
unreasonable,  unjustly  disciminatory,  unjustly
preferential, or in violation of law.

Like IEU-Ohic and OCC, FES asserts that the Capadity
Entry on Rehearing is unlawful and unreasonable, because
it relied on Section 4905.26, Revised Code, as a source of
authority to establish a cost-based SCM. FES contends that,
although Section 4905.26, Revised Code, provides the
Commission with authority to investigate and set a hearing
tc review a rate or charge that may be unjust or
unreasonable, the statute does mot confer jurisdiction to
establish a costbased rate. FES also disputes the
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Comumission’s clarification in the Capacity Entry on
Rehearing that the Commission is under no obligation with
regard to the specific mechanism used to address capacity
costs.

In its memorandum contra, AEP-Ohio notes that the Ohio
Supreme Court has repeatedly held that the Commission
has broad authority to change utility rates in proceedings
under Section 490526, Revised Code, In response to
IEU-Ohio’s argument that the Commission authorizes rates
under Section 4905.26, Revised Code, only in limited
circamstances, AEP-Ohio asserts that Commission
precedent indicates that is the case for self-complaint
proceedings, but not for Commission-injtiated
investigations. AEP-Ohio also points out that IEU-Ohio
and OCC-offer no authority in support of their contention
that Chapter 4905, Revised Code, does not permit the
Commission to set wholesale rates. AFP-Ohio notes that
nothing in Chapter 4905, Revised Code, limits its
application to retail rates. AEP-Ohio further notes that the
Commission has often regulated wholesale rates and that
its orders have been upheld by the Ohio Supreme Court.

With respect to OCC's argument that the Commission
failed to find that reasonable grounds for complaint exist in
this case, AEP-Ohio replies that OCC’s position is overly
technical and without basis in precedent. AEP-Ohio notes

that there is no requirement that the Commission must

make a rote finding of reasonable grounds for complaint in
proceedings initiated pursuant to Section 4905.26, Revised

Code. AFP-Ohic believes that, in initiating this.

proceeding, the Commission implicitly found that there
were reasonable grounds for complaint. Similarly, in

" response to OCC’s and IEU-Chio's argument that the

Commission did not comply with Section 4905.26, Revised
Code, because it failed to find that RPM-based capacity
pricing is unjust or unreasonable, AEP-Ohio notes that the
statute does not require the Cormmission to make such a
finding. According to AEP-Ohio, the statute requires the
Commission o conduct a hearing, if there are reasonable
grounds for complaint that a rate is unreasonable, unjust,
wnduly discriminatory or preferential, or otherwise in

‘ violation of law. AFP-Ohic adds that the Comuinission
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found in the Capacity Order and the Capacity Entry on
Rehearing that RPM-based capacity pricing would produce
unjust and unreasonable resuits.

In its second assignment of error, IEU-Ohio asserts that the

‘Capacity Entry on Rehearing is -unlawful and

unreasonable, because the Commission cannot regulate a
wholesale rate, pursuant to Section 4905.04, 45905.05,
4905.06, or 4905. 26, Revised Code. Specxﬁcallv, IEJ-Ohio

contends that the Commission’s regulatory authority under

Chapter 4905, Revised Code, extends only to the refail
services provided by an electric light company, when it is
engaged in the business of supplying electricity for light,
heat, or power purposes to consumers within the state.
IEU-Ohio notes that the Comumission determined in the

Capacity Order that the capacity service provided by

AFP-Ohio to CRES providers is a wholesale transaction
rather than a retail service,

In its memorandum contra, AFEP-Ohic notes that
IEU-Obio’s argument is confrary to its initial position in
this case, which was that the Commission. does have
jurisdiction to establish capacity rates, pursuant fo the
option for an SCM under Section D.8 of Schedule 8.1 of the
FERC-approved RAA. AFP-Ohio argues that JEU-Ohio’s
current position is based on an overly restrictive statutory
interpretation. AEP-Ohio points out that the characteristics
of an entity that determine whether it is a public utility
subject to the Comunission’s jurisdiction do not necessarily
establish the extent of, or limitations on, the Commission’s
jurisdiction over the entity’s activities, which is a separate
matter.  AEP-Ohic reiterates that the Commission’s
authority under Section 490526, Revised Code, is
considerable and encompasses regulation of wholesale
rates in Ohio.

In its second assignment of error, FES argues that, even if
the Commission has authority under Chapter 4905, Revised
Code, to establish an SCM, the Commission wust

nonetheless observe the procedural requirements of .

Chapter 4909, Revised Code, FES asserts that the Capacity
Entry on Rehearing is unreasonable and unlawful, because
the Commission upheld a cost-based SCM  without
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adherence to the mandatory ratemaking formula of Section

4909.15, Revised Code, which requires determinations
regarding property valuatior, rate of return, and so forth.

AEP-Ohio responds that the Conumission already rejected,
in the Capacity Entry on Rehearing, the argument that a
traditional base rate case was required under the
circumstances. AFEP-Ohio notes that, although the
Commission may elect to apply Chapter 4909, Revised
Code, following a complaint proceeding, there is no
requirement that it must do so. AFP-Ohio also points out
that the Commission has not adjusted retail rafes in this
case.

In its second assignment of error, OCC contends that the
Comumission unlawfully and unreasonably determined that
OCC’s arguments in opposition to the deferral of capacity
costs were prematurely raised in this proceeding and
should instead be addressed in the ESP 2 Case, OCC
asserts that, in declining to resolve OCC’s argurnents in the
present case, the Commission violated Section 4903.09,
Revised Code, and unreasonably impeded OCC’s right to
take an appeal. OCC notes that the Commission has not
yet ruled on its application for rehearing in the ESP 2 Case,
which has delayed the appellate review process, while
AFP-Ohio has nevertheless begun to account for the
deferred capacity costs on its books to the detriment of
customers. '

In response, AEP-Ohio notes that the Commission has
already rejected OCC’s argument and found that issues
related to the creation and recovery of the deferral are more
appropriate for consideration in the ESP 2 Case, in which
the Cormunission adopted the retail stability rider (RSR), in
part to compensate the Company for its deferred capacity
costs, AFP-Ohio adds that, because the Commission did
not adjust retail rates in the present case, and the RSR was
adopted in the ESP 2 Case, there is no harm resulting from
the Commission’s decision in this docket.

In the Capacity Entry on Rehearing, the Commission
clarified that our inifiation of this proceeding for the
purpose of reviewing AEP-Ohio’s capacity charge was
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consistent with Section 4905.26, Revised Code.? Inrelevant
part, the statute provides that, upon the initiative or
complaint of the Commission that any rate or charge is in
arty respect unjust, unreasonable, unjustly discriminatory,
unjustly preferential, or in violation of law, if it appears
that reasonable grounds for complaint are stated, the
Commission must schedule, and provide nofice of, a
hearing. The Ohio Supreme Court has found that the
Commission has considerable discretion under the statute,
including the authority to conduct an inyestigation and fix
new utility rates, if the existing rates are unjust and
unreasonable. See, e.g., Ohio Consumers’ Counsel v. Pub. Uil
Comm., 110 Ohio St.3d 394, 400 (2006); Allnet
Communications Services, Inc. v. Pub. Utl. Comm., 32 Chie
St.3d 115, 117 (1987); Ohio Utilities Co. v. Pub. Util. Comm.,
58 Ohiio St.2d 153, 156-158 (1979). The Court has also stated
that utility rates may be changed by the Commission in a
complaint proceeding under SechHon 4905.26, Revised
Code, without compelling the utility to apply for a rate
increase under Section 4909.18, Revised Code. Ohio
Consumers' Counsel v. Pub, Ul Comm., 110 Ohio 5t.3d 3%4, -
400 (2006). The Commission, therefore, disagrees with the
arguments of IEU-Ohio, FES, and OCC that are counter to
this precedent. ‘

(22)  Purther, we find no requirement in Ohio Supreme Court
precedent or anywhere else that the Commission must first
invoke Chapter 4909, Revised Code, or some other

 ratemaking authority, prior to fixing new utility rates, if the
Commission finds that the existing rates are unjust and
unreasonable following a proceeding under Section
4905.26, Revised Code. As noted above, precedent is fo the

confrary.

{(23) With respect to TEUJ-Ohio’s interpretation of Commission
precedent, we disagree that rates can only be established
under Section 490526, Revised Code, in limited
circumstances. The Commission precedent cited by
{EU-Ohio is inapplicable here, as it specifically pertains to -
self-complaint proceedings initiated by a public utility. In
the Matter of the Self-Complaint of Suburban Natural Gos

3 Capacity Entry on Rehearing at 9-10, 13, 29, 54.
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Company Concerning its Existing Tariff Provisions, Case No.
11-5846-GA-SLF, Opinion and Order, at 6 (August 15,
2012).

Additionally, we find no merit in the argument that the
procedural requirements of Section 4905.26, Revised Code,
were niot followed in this case, which was initiated by the
Commission in response to AEP-Ohio’s FERC filing. In the
Initial Entry, the Commission noted that this proceeding
was necessary to review and determine the impact of the
proposed change to ‘AEP-Ohios capacity charget We
believe that the Initial Eatry provided sufficient indication
of the Commission’s finding of reasonable grounds for
complaint that AEP-Ohio’s capacity charge may be unjust
or unreasonable. We agree with AEP-Ohio that there is no
precedent requiring the Comumission to use rote words
tracking the exact language of the statute in every
complaint proceeding. In any event, to the extent
necessary, the Commission clarifies that there were
reasonable grounds for complaint. that AEP-Ohio’s

proposed capacity charge may have been unjust or

unreasbnable. Also, as previously discussed, the
Corinission may establish new rates under Seciion
4905.26, Revised Code, if the existing rates are unjust and
unreasonable, which is exactly what has occurred in the
present case. In the Interim Relief Entry, the Commission
determined that RPM-based capacity pricing could risk an
unjust and wunreasonable result for AEP-Ohio and

. subsequently confirmed, in the Capacity Order, that such

(25)

pricing would be insuffident fo yield reasonable
compensation for the Company’s capacity service.

We find no merit in the parties’ arguments that the
Commission is precluded from regulating wholesale rates
under Chapter 4905, Revised Code, or Section 4905.26,
Revised Code, in particular, and the parties offer no
precedent in support of their position. Neither Section
4905.26, Revised Code, nor any other provision of Chapter
4905, Revised Code, prohibits the Commission from
initiating a review of a wholesale rate. For its part, IEU-

4 nitial Entry at 2.

5 Interim Relief Eniry at 16-17; Capacity Order at 23; Capacity Entry on Rehearing af 18, 31.
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Ohio contends that the Comunission’s regulatory authority
under Chapter 4905, Revised Code, is limited to an electric
light company engaged in the business of supplying
electricity to consumers (i.e., as a retail service). Because
the Commission determined that the capacity service
_____ provided by AEP-Ohio to CRES providers is a wholesale,
P ' not retail, transaction, TEU-Ohio believes that the
Commission’s reliance on Section 4905.26, Revised Code, as
well as Sechions 4905.04, 4905.05, 4905.06, Revised Code, is
unreasonable and unlawful. However, from the outset of _
this proceeding, the Commission clearly indicated that the
review of AFP-Ohio’s proposed capacity charge would be
comprehensive in scope and include consideration of other
related issues, including the impact on retail competition
and the degree to which the Compary’s capacity costs
were already being recovered through retail rates. )

(26) Next, we find no error in our clarification that, although the
Commission must ensure that the jurisdictonal utilities
receive just and reasonable compensation for the services
that they render, the Commission is under no obligation
with regard to the specific mechanism used to address
capacity costs.” We did not find, as FES contends, that the
Comnission’s ratemaking powers are unbounded by any
law. Rather, we clarified only that the Commission has
discretion to determine the ftype of mechanism
implemented to enable a utility to recover its capacity costs,
and that the recovery mechanism may take the form of an
SCM, rider, or some other mechanism.

(27) In its remaining arguments, JEU-Ohio contends that
AEP-Ohio’s capacity service is a competitive retail electric
service, rather than a wholesale transaction, and again
disputes our reliance on the Commission’s general
supervisory powers under Sections 4905.04, 4905.05, and
4906.06, Revised Code, as authority to establish the SCM.
These arguments were already rejected by the Commission
in the Capacity Entry on Rehearing,? and IEU-Ohio has

6  Initial Entry at2.
7 Capacity Bntry on Rehearing at 28,

8  Capacity Bntry on Rehearing at 28-29.
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raised nothing new for our consideration with respect to
these issues.

Finally, we do not agree with OCC that it was
unreasonable and unlawful, or in violation of Section
4903.09, Revised Code, to find that arguments regarding
the mechanics of the deferral recovery mecharnism should
be raised and addressed in the ESP 2 Case. The
Commission did not outline the mechanics of, or even
establish, the deferral recovery mechanism in the Capacity
Order. Rather, we indicated that an appropriate recovery
mechanism for AFP-Ohio’s deferred costs would be
established, and any additional financial considerations
addressed, in the ESP 2 Case.? Although niimerous parties,
including OCC, attempted to predict how the deferral
mechanism would be implemented and what its impact
would be on ratepayers, the Commission continues to find

that it would have been meaningless to address such-

anticipatory arguments in the Capacity Eniry on
Rehearing. We, therefore, find no- error in having
determined that OCC’s claims -of unfair compefition,
unlawful subsidies, double payments, and discriminatory
pricing were premature, given that the Commission had
not yet determined how and from whom AFP-Ohio’s
deferred capacity costs would be recovered.?  The
Commission notes that we thoroughly addressed OCC’s
other numerogus arguments with respect to the deferral of
capacity costs in the Capacity Enfry on Rehearing.

‘For the above reasons, we find no error in our clarifications

in the Capacity Entry on Rehearing, or in determining that
arguments related to the mechanics of the deferral recovery
mechanism should be resolved in the ESP 2 Case. Any
other arguments raised on rehearing that are not
specifically discussed herein have been thoroughly and
adequately considered by the Commission and are being
denied. Accordingly, the Commission finds that the
applications for rehearing filed by IBU-Ohio, OCC, and FE5
should be denied in their entirety.

8  Capacity Order at 23.
10 Capacity Entry on Rehearing at 50-51.

“11-
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Itis, therefore, -

ORDERED, That the applications for rehearing filed. by TEU-Ohio, OC(, and
FES be denied in their entirety. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record in this case. :

THE PUBLIC UTILITIES COMMISSION OF OHIO

Steven D. Lesser Andre T. Porter
| Cheryl L. Roberto - Lynn Slaby

- SIP/sc

Barcy F. MCNeal
Secretary

000000165



BEFORE

THE PUBLIC UTILITTES COMMISSION OF OHIO

In the Matter of the Commission Review of )
the Capacity Charges of Ohio Power ) CaseNo. 10-2929-EL-UNC
Company and Columbus Southern Power )

Company. )
ENTRY ON REHEARING
The Commission finds:
(1)  On November 1, 2010, AEP Electric Power Service @@raﬁpn

(2

(AEP), on behalf of Ohio Power Company and Columbus
Southern Power Company (AEP-Ohio or the Companies), filed
an application with the Federal Energy . Regulatory
Commission (FERC) in FERC Docket No. ER11-1995.  The
application proposes to change the basis for compensation for
capacity costs to a cost-based mechanism and includes

‘propesed formula rate templates under which the Companies

would calculate their respective capacity costs under Section
D.8 of Schedule 8.1 of the Reliability Assurance Agreement, At
the direction of FERC, AEP-Ohio refiled its application in FERC

* Docket No. ER11-2183 on Novemher 24, 2010.

On December 8, 2010, the Commission found that an

investigation was necessary in order to determine the jmpact of -

the proposed change to AEP-Ohio’s capacity charges and
sought public comments on three issues. All interested

~ stakeholders were directed to file written comments with the

Commission by January 7, 2011 and to file written reply
comments by January 22, 2011. By entry issued January 21,
2011, the due date for reply comments was extended to
February 7, 2011,

On January 7, 2011, AEP-Ohio filed an application for

rehearing of the Commission’s December 8, 2010 entry

asserting that the entry was unjust, unreasonable or in violation
of law in four respects, First, AEP-Ohio argues that the entry is
unlawful and unreasonable to the extent that it finds that the
provider of last resort (POLR) charges, approved in the
Companies’ electric security plan (ESP) cases? cover the

1

In re AEP-Okdo, Case No. 08-917-EL-55C and 08-918-EL-550), Opinion and Order (March 18, 20093,
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Companies’ cost of supplying capacity for retail loads served
by competitive retail electric service (CRES) providers. AEP-
Ohio asserts that the Commission also erred in finding that the
approved POLR charges were based upon the continued use of
Reliability Pricing Model auction prices to set capacity charges
for CRES providers.

Second, AEP-Ohio argues that the entry establishing an intertm
wholesale capacity rate is unreasonable and unlawful because
the Commission is a creature of statute and lacks jurisdiction
under both federal and Ohio law to issue an order affec‘ang
wholesale rates regulated by FERC.

Third, according to AEP—Ohia, the entry was issued in a
manner that denied AEP-Ohio due process and violated
statutes within Title 49 of the Revised Code, inclading Sections
4903.09, 4905.26, and 4909.16, Revised Code.

Finally, AEP-Chio argues that Finding (4) and subpart (1) of
Finding (5) of the December 8, 2010 eniry must be reversed and
vacated because they are in direct conﬂlct with, and preemp'ded
by, federal law.

Memoranda contra the application were filed by Industrial
Energy Users-Ohin, FirstBEnergy Solutions Corp, and Ohio
Partners for Affordable Energy and jointly by Constellation
Newenergy, Inc. and Constellation Energy Commodities
Group, Inc.

The Commission grants AEP-Ohio’s application for rehearing,
We believe that sufficient reason has been set forth by AEP-
Ohio to warrant further consideration of the matters specified
in the application for rehearing. However, the Comumission
notes that the state compensation mechanism adepted in our
December 8, 2010, Finding and Order will remain in effect

- during the pendency of our review.

It is, therefore,

ORDERED, That AEP-Chio’s application for rehearing be grasted for further
consideration of the matters specified in the application. It is, further,
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ORDERED, That a copy of this Entry on Reheanng be served upon all par’aes of
record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

///

Stéven D. Lesser, Chalrman

ﬁ/ﬁ B

Paul A, Centolella Valerie A. Lemmie

B ENLY

Chery} L. Roberto

GNS/vim
Entered in the Journal FEB 0 2 28 ”
frsic G Gots

" Reneé ]. Jenkins
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohic

" Power Company and Columbus Southern
Power Company for Authority to Merge.

and Related Approvals.

In fthe Matter of the Application of
Colymbus Southern Power Company and
Ohig Power Company for Authority to
Estaplish a Standard Service Offer Pursuant
to Section 4928.143, Revised Code, in the
Forn of an Electric Security Plan.

In the Matter of the Application of
Columbus Southern Power Company and
Ohip Power Company for Approval of
Certain Accounting Authority.

In jthe Matter of the Application of
Columbus Southern Power Company and
Ohip Power Company to Amend their
Emgergency Curtailment Service Riders.

In the Matter of the Commission Review of
the | Capacity Charges of Chio Power
Co%:pany and Columbus Southern Power

Company.

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Mechanisms to Recover Deferred Fuel
Costs Ordered Under Section 4928.144,

-Revised Code.

B i g A, W S Nt N Naprt™ N’ e G T VS S T e N’ Mt gt oo

D WL ST R T

Case No. 10-2376-EL-UNC

Case No. 11-346-EL-S5C
Case No. 11-348-FI-850

Case No. 11-349-EL-AAM
Case No. 11-350-EL-AAM

Case No. 10-343-EL-ATA
Case No. 10-344-EL-ATA

Case No. 10~2929~EL~UNC

Case No. 11-4920-EL-RDR
Case No. 114921-EL-RDR

ENTRY ON REHEARING

The Commission finds:

(1) On January 27, 2011, Columbus Southern Power Company's
(CSP) and Ohio Power Company’s (OF) (jointly, AEP-Ohio or

- 000000168
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2

(3)

the Companies) filed an application for a standard service offer
(550) pursuant to Section 4928.141, Revised Code, in Case Nos.
11-346-5L-550, 11-348-EL-5S0, 11-349-EL-AAM, and 11-350-

- EL-AAM. This original application was for approval of an
electric security plan (ESP 2} in accordance with Section

4928.143, Revised Code. As filed, AEP-Ohio’s S50 application
for ESP 2 would commence on January 1, 2012, and continue
through May 31, 2014. ' ‘

On September 7, 2011, numerous parties (Signatory Parties)! to
the proceedings filed a Joint Stipulation and Recommendation
(Stipulation) proposing to resolve the issues raised in AFP-
Ohio’s ESP 2 cases and related matters pending before the
Commission in several other AEP-Ohio cases which include: an
emergency curtailment proceeding in Case Nos. 10-343-EL-
ATA and 10-344-EL-ATA (Emergency Curtailment Cases); a
request for the merger of CSP with and into OP in Case No. 10-
2376-EL-UNC (Merger Case); a determination of the capacity
charge that the Companies will assess on competitive retail
electric service (CRES) providers in Case No. 10-2929-EL-UNC

(Capacity Charges Case); and a request for approval of a

mechanism to recover deferred fuel costs and accounting

{reatment in Case Nos. 11-4920-EL-RDR and 11-4921-EL-RDR

(Fuel Deferral Cases). Pursuant to entry issued September 16,

2011, the hearing in the ESP 2 case was consolidated with the -

above listed cases for the sole purpose of considering the
Stipulation. ‘

On December 14, 2011, the Commission issued its Opinion and
Order in this proceeding, finding that the Stipulation, as
modified by the order, should be adopted and approved. On
December 22, 2011, AEP-Ohio filed its compliance tariffs and,
on December 29, 2011, AEP-Chio filed its revised detailed

T The Signatory Parties to the Stipulation are: AEP-Ohio, Staff, Ohio Energy Group, Constellation
NewEnergy, Inc. and Constellation Energy Commodities Group, Inc., Ohio Hospital Association (OHA),
Ohio Manufacturers’” Association Energy Group (OMAEG), The Kroger Company, the city of Hilliard,
the city of Grove City, Association of Independent Colleges and Universities of Ohio, Exelon Generation
Company, LLC, Duke Energy Retail Sales, LLC, AEP Retail Energy Pariners LLC {AFEP Retail), Wal-Mart
Stores East, LF' and San’s East, Inc., Retail Energy Supply Association {RESA), Paulding Wind Farm 1
LLC, Ohio Environmental Council, Environmental Law and Policy Center , EnesNOC, Inc., Natural
Resources Defense Coundil, and PJM Power Providers Group.
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implementation plan (DIP), as modified by the Opinion and
Order. ‘

Pursuant to Section 4903.10, Revised Code, any party who has
entered an appearance in a Commission proceeding may apply

for rehearing with respect to any matters determined by the

Commission, within 30 days of the entry of the order upon the
Commission’s journal.

On January 13, 2012, AEP-Ohio, Ormet Primary Aluminum
Corporation (Ormet), Industrial Energy Users-Ohio (IEU-
Ohio), Retall Energy Supply Association (RESA), OMA Energy
Group (OMAEG), Ohio Hospital Association (OHA),
FirstEnergy Solutions Corp. (FES), and the Ohio Consumers’
Counsel and Appalachian Peace and Justice Network
(OCC/APIN) filed applications for rehearing. Memoranda
contra the various applications for rehearing were filed by the
Ohio Environmental Council (OEC), FES, OCC/APJN, IEU-
Ohio, OMAEG, RESA, and AEP-Ohio on January 23, 2012,

On January 23, 2012, the Commission issued an entry that
provided a number of clarifications regarding its Decernber 14,

~ 2011, Opinion and Order (Clarification Fntry).

By entry dated February 1, 2012, the Commission granted
rehearing for further consideration of the matters specified in
the applications for rehearing of the ESP 2 Opinjon and Order.

On Pebruary 10, 2012, AEP-Ohio filed an application for
rehearing of the Commission’s Clarification Entry, . arguing
among other things that the Clarification Entry exceeds the
Commission’s jurisdiction and violates the statutory rehearing
process by expanding the Opinion and Order ouiside the
statutory rehearing process. Further, AEP-Ohio argues the
Clarification Entry is not supported by the record, forces AEP-
Obhio to involuntarily provide a below-cost subsidy, and
unreasonably retreats from the RPM-priced capacity set-aside
Iimitations without an explanation. In addition, AEP-Ohio
asserts that the Clarification Entry unreasonably imposes long-
term obligations on AEP-Ohio while preserving the option to
further modify the RPM set-aside levels in the future,

- Memoranda contra the application were filed by FES on

February 17, 2012, IEU-Ohio on February 17, 2012, as revised
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on February 21, 2012, and by Ormet and OCC/AP|N on
February 21, 2012. Memoranda in response to AEP-Ohio’s

second application for rehearing were filed by OEG and RESA

on February 21, 2012.

On Febmary 17, 2012, IEU-Ohio filed an application for
rehearing of the Commission’s Clarification Entry, arguing the
entry was unreasonable by not allowing all goverrmental
aggregation programs that complete the necessary process by
December 31, 2012, to have access to RPM-priced capacity.
IEU-Ohio also asserts that the December 31, 2012, deadline to
complete the government aggregation process is unreasonable.
AEP-Ohio filed a memoranda contra JEU-Ohio’s application for
rehearing on February 21, 2012.

In this Entry on Rehearing, the Commission has reviewed and
considered all of the arguments on rehearing regarding the ESP
2 Order as well as the Clarification Entry. As discussed below,
upon review of the applications for rehearing, the Commission
has determined that the Stipulation, as a package, does not
benefit ratepayers and the public interest and, thus, does not
satisfy our three-part test for the consideration of stipulations.
Accordingly, the Commission will reject the Stipulation.
Further, the Commission notes that any arguments on
rehearing not specifically discussed herein have been
thoroughly and adequately considered by the Comumission but
are moot in light of our rejection of the Stipulation for the
reasons stated below.

FES alleges the Commission unreasonably failed to modify the
Stipulation to impose specific conditions on the Companies’
corporate separation and subsequent pool termination. FES
proposes that the Commission require AEP-Ohio to provide
more detail regarding what it expects from AEP-Ohio in future
proceedings involving corporate separation and pool
termination. FES also requests that the Comunission require
AEP-Ohio to provide all details in the corporate separation case
regarding the corporate separation plan, including the fair
market and book value, and an explanation of how fair market
value was determined, for of all property that will be
transferred. FES suggests the commission impose a penalty in
the event that AEP-Chio fails to achieve corporate separation
and should encourage AEP-Ohio to be more diligent in
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completing its corporate separation and pool terminadon. IEU-
Ohio believes the Commission’s generation asset divestiture is
unlawful in that the transfer of generation assets was
prematurely approved without determining that the
requirements contained in Section 4928.17, Revised Code, were
met. ' ‘

AEP-Ohic responds that the proposed modifications would
add additional confusion to the corporate separation issue, and
would take an extensive amount of time.

In its application for rehearing, AFP-Ohio argues that the
Commission’s corporate separation modification is unlawful
and unreasonable in that it applies Section 4928.17, Revised
Code, and Chapter 4901:1-37, O.A.C,, in an inconsistent manner
with the corporate separation approved by the Commission in
the Duke ESP proceeding. "AEP-Ohio claims the Opinion and
Order had discriminatory impact on AEP-Ohio, As a result,
AEP-Ohio argues that the modification violates state policy of
ensuring effective competition under Sections 4928.17, 4928,06,
and 4928.02(H), Revised Code.

FES challenges AEP-Ohio’s arguments, noting the Signatory
Parties provided no details on the generation asset transfer, and
the Commission properly determined that additional time was
necessary. PES notes that while AEP-Ohio claims it is receiving
discriminatory treatment as compared to the Commission's
ruling on Duke’s corporate separation, the Stipulations in the
Duke ESP case and this case are materially different, as
evidenced by the extensive amount of detail Duke provided in
its stipulation as compared to AEP-Ohio’s Stipulation. '

OCC/APIN also oppose AEP-Ohio’s request for rehearing,
explaining that the Commission’s decision to take addiional
time was reasonable and in compliance with ifs statutory
obligations. OCC/APIN contend that AEP-Ohio’s arguments
about inconsistent treatment are not ripe for Commission
consideration. Further, even if the arguments were ripe for
consideration, OCC/APJN point out that the Commission is
not statutorily obligated to handle each corporate separation

application in the same manner.
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IEU-Ohic explains that the differences between the Duke and
AEP-Ohio stipulations do not support AEP-Ohic’s assertion
that corporate separation should be approved through
rehearing, IEU-Ohio points out that the Duke proceeding was
resolved through an unopposed ESP stipulation, while this
proceeding was contested, as were the waiver requests filed by
AEP-Ohio. Further, JEU-Ohio states that the Companies have
failed to demonstrate how the Commission’s decision to
provide further review of the corporate separation will injure
the public interest, and assert that it unnecessary for the
Commission to rush its judgment on the corporate separation
proceedings.

In approving the generation asset divestiture pursuant to
Section 4928.17(E), Revised Code, the Comumission authorized
AEP-Ohio to divest ifts generation assets from its
noncompetitive electric distribution utility (EDU) to a separate
competitive retail generation subsidiary (AEP GenCo) and
directed AEP-Ohic to notify PJM that the utility intends to
enter its auction process for the delivery year 2015, However,
as FES correctly points out in its application for rehearing, there
is significant uncertainty regarding AEP-Ohio’s plan to divest
its generation assets, as evidenced by AEP-Ohio’s recent filings
with the Federal Energy Regulation Commission (FERC)? and
confliching interpretations of the Stipulation contained in the
record. Because of the contradictory testimony and FERC
filings of what AEP-Ohio’s responsibilities were in its
generation asset divestiture, we grant FES's application for
rehearing.

The Stipulation provides that upon the Commission’s approval
of full legal corporate separation, AEP-Ohio’s transmission and
distribution assets will be held by the EDU, while any
generation resource rider (GRR) assets will also remain with

the EDU. Regarding the transfer of generation assets, AEP-

Ohio’s generation, fuel, and other assets would be transferred
to AEP GenCo. This transfer of generation assets includes
AEP-Ohio’s existing generating wunits and contractual

% OnTFebruary 10, 2012, AEP-Ohio and other AEP operating comparies made filings with FERC regarding
corporate separation and the generation asset divestiture in docket numbers: EC12-71; EC12-70; EC12-69;
ER12-1041, ER12-1047, 1048, 1049; ER12-1042,1043,1044, 1045, and 1046 . The Commission hereby takes
administrative notice of those filings.
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entitlements, as well as renewable energy purchase
agreements, existing fuel-related assets and confracts, and
other assets related to the generation business. (See Joint Ex. 1
at 11, AEP-Ohio Exhibit 7 at PIN-1}%. However, at the hearing,
AFEP witness Nelson testified that the Companies had not
determined which of AEP-Ohio’s existing generation assets
would be bid into the RPM base residual auction. He further
claimed that, while the first step would be to transfer all
generation assets to AEP GenCo, there were numerous
subsequent possibilities, including transferring a plant to an
AEP affiliate to shore up their reserve margin or transferring
the generation to a third party. In addition, Mr. Nelson
explained that AEP-Ohio did not know whether all of its
generating units, once transferred, would be bid into the base
residual auction {Tr. V. at 690, 697-699, 751).

We note that, Mr. Nelson's testinony was presented under
unique circumstances which undermine its credibility. On
Septemnber 29, 2011, AEP-Chio filed an expedited request and
motion to substitute the testimony of its original witness,
Richard Munczinski, with Mr. Nelson's- testimony, due to an
unforeseen conflict. While the substance and content between
both sets of direct testimony were the same, on cross-
examination Mr. Nelson testified that Mr. Munczinski was his
“boss” at AEP Service Corporation, and that he had no role in
the preparation of the direct testimony he was adopting (Tr. V
at 681-682). Further, Mr. Nelson's testimony is inconsistent
with Attachment PJN-1 to his direct testimony, which confirms
that all of AEP-Ohio’s existing generating units and contractual
entitlements as referenced In Exhibit WAA-1 would be
transferred to a newly-created AEP generation affiliate (AEP-
Ohio Ex. 4). Moreover, Mr. Nelson speculated on cross-
examination that there were many options available to AEP-
Ghio for the disposition of its generation assets and claimed
that the ultimate disposition of AEP-Ohic’s generation assets
was an “open question.”

Mr. Nelson's testimony is contradicted by the testimony of two
other Signatory Parties’ witnesses. RESA witness Ringenbach

3 In AEP-Ohio Ex. 7, Mr. Nelson states that the detailed description of the generation asset divestiture is
contained in exhibit REM-1, however the attached exhibit is labeled as PJN-1, which Mr. Nelson
corrected on the record (IT. V. 675-676}). :
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testified that the “[sJtipulation calls for AEP-Ohio to provide
notice to PJM by March of 2012, that it intends to end its term
as a Fixed Resoturce Requirement (FRR) enfity and bid all of its
load into the next base residual auction under the RPM
construct,” (RESA Ex. 1 at 6). Similarly, on cross-examination,
Constellation witness Fein affirmed that AEP GenCo would be

required to bid all the generation it owns into the RPM base
" residual auction (Tr. VI at 977).

The Commzsszons intent in approving the generation asset
divestiture was based on our understanding that AEP-Ohio
would place all of its current (as of September 7, 2011)
generation assets into the 2015 base residual auction, pursuant
to the plain language of the Stipulation. Our intent is
supported by not only the language within the Stipulation but
also the testimony of two of the Signatory Parties’ primary
witnesses. However, AEP-Ohio’s FERC filing is inconsistent
with the intent of the Commission in that it fails to ensure that
all generation assets currently owned by AEP-Ohio will be bid
into the upcoming base residual auction.

Based upon the contradictory testimony presented by the
Signatory Parties’ witnesses, AEP-Ohio’s witness Nelson's
claim that the ultimate disposition of AEP-Ohio’s generation
assets was an “open question,” and the fact that AEP-Chio’s
FERC filing regarding divestiture is inconsistent with the
Commission’s intent in approving the Stipulation, the
Comumission finds that there are fundamental disagreements
regarding important issues allegedly resolved by the
Stipulation. The resolution of these issues is critical to the
underlying “question of whether the Stipulation benefits
ratepayers and the public interest; therefore, we find, upon
review of the record of this proceeding, that the Signatory
Parties have not met their burden of demonstrating that the
Stipulation, as a package, benefits ratepayers and the public
interest as required by the second prong of our three-part test
for the consideration of stipulations. Accordingly, we must
reject the Stipulation. Therefore, the Commission’s approval of
AEP-Ohio’s generation asset divestiture pursuant to Section
4928.17(E), Revised Code, is revoked.

IEU-Ohio contends that the market transition rider (MTR) does
not satisfy the requirements contained within Section
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4928.143(B)(2)(d), Revised Code, as the Companies did not
meet their burden of showing the MTR would have the effect of
stabilizing or providing rate certainty for retail electric service.
IEU-Ohio claims the MIR distorts purchasing decisions of
customers by lowering rates of customers more likely to shop,
and raising rates for customers less likely to shop, in direct
violation of state policy. Further, IEU-Ohio argues that because
the MTR is being collected though a non-bypassable charge, it
is essentially a generation charge that is being collected as a
distribution charge.  IEU-Ohio further opines that the
Commission’s order is unlawful and unreasonable in that AEP-
Ohio will receive an additional $24 million in revenue from the
MTR without any evidence to support it, in violation of Section
4903.09, Revised Code, and fails to follow Comumission

precedent which requires costqjustification for generation rate

increases.

FES states that, even if the MTR provides rate certainty and
stability to AEP-Ohio customers, the MTR is still not justified as
a non-bypassable rider, and there was insufficient evidence in
the record to support the MIR. In addition, FES claims that
there is no statutory basis to permit AEP-Uhio to receive an
additional $24 million in MTR revenues for 2012.

OMAEG argues in that the Commission’s Order modified the
shopping credit provision in a way that urreasonably fails to
maximize the benefits available to G52 customers. In its
request to further review the G5-2 shopping credit provision,
OMAEG raises concerns that while some GS5-2 customers may
already be shopping, many may realize significant and
unavoidable price increases. OMAEG recommends that along
with the Commission’s expansion of the shopping credit to GS-
2 customers, any unused portions of the credit should be given
to G5-2 customers who are currently shopping and have had
distribution rate increases of thirty percent or more. OMAEG
opines that it is in the public interest to allow the unused
portion to be accessed by GS-2 customers with notable
increases as opposed to just rolling the GS-2 credit over into the
next year. OMAEG claims this will also mitigate the impact of
the rate increases fo the GS-2 customers and provide the
necessary rate stability to ensure business retention in Ohio.

C
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(17)  AEP-Ohio responds to IEU-Ohio, and FES, stating that the

(18)

(19)

MIR is a rate design tool that is a valuable part of the
Stipulation for customers by facilitating the transition from
current generation rates to the market-based SSO generation
service rates. AEP-Ohio asserts that [EU-Chio’s argument that
the MIR is effectively a distribution charge because it is non-
bypassable is flawed. AEP-Ohio argues that the MTR is clearly
a generation related charge that the Commission may adopt
pursuant to Section 4928.143(B){2)(d), Revised Code. Further,
AEP-Ohio argues there is more than sufficient evidence in the
record to support the MTR. Specifically, AEP-Ohio peints to
AEP-Ohio witness Roush's testimony explaining the MTR was
designed to limif changes in rates for all customer classes.

In its application for rehearing on the Commission’s
clarification entry, AEP-Chio raises similar proposals to
OMAEG's suggestion to re-allocate the GS-2 shopping credit,
as well as other alternatives to address any rate increases for
G5-2 customers. In addition to expanding eligibility for the
shopping credit as OMAEG proposed, AEP-Ohio raises the
possibility of earmarking funds within the Ohio Growth Fund
(OGF) to mitigate the impact on the GS-2 customer rate
increase. AEP-Ohio also suggests the creation of a revenue
neutral phase-in of the GS-2 load factor provision (LFP)
demand charge, such that the G52 LFP demand charge is 25
percent of the approved non-bypassable demand charge of
$3.29/kW in 2012, 50 percent in 2013, 75 percent in 2014, and
100 percent in 2015. AEP-Ohio suggests that the phase-in of the
(GS-2 LEP be offset by a commensurate reduction to the G5-3
and GS-4 customers LEP energy credit. ~

The Commission finds that rehearing should be granted with
respect to the assignments of error raised by IEU-Ohio and FES,
Upon review of the record of this proceeding, we find that the
Signatory Parties have not demonstrated that the MTR and LFP
provisions of the Stipulation promote rate certainty and
stability as required by Section 4928.143.(B)(2)(d), Revised
Code. We further find that the Signatory Parties have not
demonstrated these provisions benefit ratepayers and the
public interest as required by the second prong of our three
part test for the consideration of stipulations.

-10-
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At the hearing, AEP-Ohio presented testimony regarding the
rate impacts of the Stipulation upon customers, including small

-comumercial customers in the GS-2 class (AEP-Ohic Ex. 2,

Exhibit DMR-5). In the Opinion and Order, the Commission
recognized that these rate impacts may be significant, based
upon evidence indicating that total bill impacts may, in some
cases, approach 30 percent. However, the evidence in the
record inadvertently failed to present a full and accurate
portrayal of the actual bill impacts to be felt by customers,
particularly with respect to low load factor customers who
have low usage but high demand.

Due to the evidence that some commercial customers were
going to receive significant total bill increases in approaching
30 percent, we modified the shopping credits provision to
provide additional relief to G5-2 customers in the form of an
additional allocation of shopping credits to new shopping
customers.  However, the actual impacts suffered by a
significant number of GS-2 customers appear to have vastly
exceeded AEP-Ohio’s representations at hearing. Since we
issued the Opinion and Order, numerous customers have filed,
in the case record of this proceeding, actual bills containing
total bill rate increases disproportionately higher than the 30
percent predicted by AEP-Ohio. The disproportionate rate
impacts indicated by these bills undermine the evidence
presented by the signatory parties that the MTR and LFP
provide rate certainty and stability pursuant to Section
4928.143(B)(2)(d), Revised Code. We note that the parties
seeking rehearing acknowledge that customers in the GS-2
class have received significant total bill rate increases and that
it is appropriate to provide relief to these customers. However,
the Commission is not persuaded that the actual total bill
impacts inherent in the MTR and the LFP can be cured by a
phase-in of the LFP or an additional allocation of shopping
credits as recommended by AEP-Ohic. We find that the
Signatory Parties have not met their burden of proof of
demonstrating that the MIR and LFP provisions meet the
statutory requirement of Section 4928.143(B}(2)(d), Revised
Code, to provide rate certainty and stability, and that Signatory
Parties have not demonstrated that the MTR and LFP benefit
ratepayers and the public inferest. Accordingly, pursuant to
our three-part test for the consideration of stipulations, we
must reject the Stipulation.

~11-
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(20)

1)

In this Entry on Rehearing, the Commission has determined, on
two independent grounds, that the Stipulation submitted by
the Signatory Parties does not benefit ratepayers and the public
interest. Thus, we find that the Stipulation must be rejected
and the application, as modified by the Stipulation, must be
disapproved. Section 4928143{C)(2)(b), Revised Code,
provides that:

If the utility terminates an application pursuant to
division (C)(2)(a) of this section or if the
commission disapproves an application under
division (C)(1) of this section, the commission
shall issue such order as is necessary to continue
the provisions, terms, and conditions of the
utility’s most recent standard service offer, along
with any expected increases or decreases in fuel
costs from those contained in that offer, until a
subsequent offer is authorized pursuant to this
seconn or Section 4928.142, Revised Code,
respectively.

Therefore, we direct AEP-Ohio to file, no later than February
28, 2012, new proposed tariffs to continue the provisions,
terms, and conditions of jts previous electric security plan,
including but not limited to the base generation rates as
approved in ESP |, along with the current uncapped fuel costs
and the environmental investment carry cost rider set at the
2011 level, as well as modifications to those rates for credits for
amounts fully refunded to customers, such as the significantly
excessive earnings test (SEET) credit, and an appropriate
application of capacity charges under the approved state
compensation mechanism established in the Capacity Charge
Case.

According to the Stipulation, in the event that the Stipulation is
materially modified or rejected by the Commission, this
proceeding shall go forward at the procedural point at which
the Stipulation was filed; therefore, AEP-Chio should be
provided an opportunity to modify or withdraw its original
application for an ESP filed in this proceeding. AEP-Ohio is
directed to file a notice in this docket within 30 days stating
whether it is prepared to proceed on its application as filed or
whether it intends to modify or withdraw such application.

194
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Further, the attorney examiners are directed to establish a new
procedural schedule consistent with AEP-Ohio’s notice along
with a new intervention deadline to enable interested persons
who had not previously participated in this proceeding to
intervene. In addition, in light of our rejection of the
Stipulation, the attorney examiners are directed to establish a
procedural schedule in the Capacity Charge Case.

1t is, therefore,

ORDERED, That the applications for rehearing filed by IEU-Ohio and FES be
granted, in part, and denied, in part. Further, the applications for rehearing filed by AEP-
Ohio, Ormet, OCC/APJN, RESA, OHA, and OMAEG be denied. Itis, further,

ORDERED, That the Companies shall file proposed tariffs consistent with this order
by February 28, 2012. Itis, further,

ORDERED, That a copy of this entry on rehearing be served on all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Paul A. Centolella = Steven D. Lesser
Gl L et OV
Andre T. Porter Cherﬂ L. Roberte
GAP/JJT/GNS/vrm
Entered in the Journal

FEB 23 701 |

B I

Barcy F. McNeal
Secretary

B
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )

the Capacity Charges of Ohio Power } Case No.10-2929-EL-UNC

Company and Columbus Southern Power )

Company.

)

ENTRY

The Commission finds:

(1)

@

3)

Ohio Power Company and Columbus Scuthern Power
Company {AEP-Ohio or the Companies) are electric
light companies as defined in Section 4905.03(A)(3),
Revised Code, and public utilities as defined in Section
4905.02, Revised Code. As such, the Companies are
subject to the jurisdicion of the Comumission in
accordance with Sections 4905.04 and 4905.05, Revised
Code.

Sections 4905.04, 4905.05, and 4905.06, Revised Code,
grant the Commission authority o supervise and
regulate all public utilities within its jurisdicton.

On November 1, 2010, AEP Electric Power Service
Corporation, on behalf of AFEP-Ohio, filed an
application with the Federal FEnergy Regulatory
Commission (FERC) in FERC Docket No. ER11-1995.
At the direction of FERC, AEP refiled its application in
FERC Docket No. ER11-2183 on November 24, 2010.

The application proposes to change the basis for

compensation for capacity costs to a cost-based
mechanism and includes proposed formula rate
templates under which the Companies wonld calculate
their respective capacity costs under Section D8 of
Schedule 8.1 of the Reliability Assurance Agreement.

Prior to the filing of this application, the Commission

approved refail rates for the Companies, including
recovery of capacity costs through provider-of-last-
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(%)

(6}

resort charges to certain retail shopping customers,
based upon the continuation of the current capacity
charges established by the three-year capacity auction
conducted by PIM, Inc, under the current fixed
resource requirement (FRR) mechanism. In re
Columbus Southern Power Company, Case No. 08-917-EL-
S50; In re Ohio Power Company, Case No. 08-917-EL-
550. See also, In re Columbus Southern Power Company
and Ohio Power Company, Case Nos, 05-1194-FL-UNC
etal. However, in light of the change proposed by the
Companies, the Commission will now expressly adopt
as the state compensation mechanism for the
Companies the current capacity charges established by

. the three-year capacity auction conducted by PIM, Inc.

during the pendency of this review.

Further, the Commission finds that a review is
necessary in order to determine the impact of the
proposed change to AEP-Ohio’s capacity charges. As
an initial step, the Commission seeks public comment
regarding the following issues: (1) what changes to the
current state mechanism are appropriate to determine
the Companies’ FRR capacity charges to Ohio
competitive retail electric service (CRES) providers; (2)
the degree to which AEP-Ohio’s capacity charges are
currently being recovered through refail rates
approved by the Commission or other capacity
charges; and (3) the impact of AFP-Ohio’s capacity
charges upon CRES providers and retail competition in
Ohio.

All interested stakeholders are invited to submit
written comments in this proceeding within 30 days of
the issuance of this entry and to submit reply
comments within 45 days of the issuance of this entry.

It is, therefore,

2~

ORDERED, That written comments be filed within 30 days after the
issuance of this order and that reply comments be filed within 45 days of the
-issuance of this entry, It is, further,
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-3-

ORDERED, That a copy of this entry be served on AEP-Ohio and all parties
of record in the Companies’ most recent standard service offer proceedings, Case

Nos. 08-917-EL-550 and 08-918-EL-550.

THE PUBLI

TIES CO

" Alan R. Schriber, Chairman

Paul A. Centolella

e

-

Valerie A. Lemmie

Al 2704t

Steven D). Lesser

GAP/sc

Entered in the Journal
ucl 0.8 2010

Reneé J. Jenkins
Secretary

CI{eryl L. Roberto
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )

the Capacity Charges of Ohio Power )

Case No. 10-2929-EL-UNC

Company and Columbus Southern Power )

Company. )
ENTRY ON REHEARING

The Commission finds:

(1) By opinion and order issued on July 2, 2012, the Commission
approved a capacity pricing mechanism for Columbus
Southern Power Company and Ohic Power Company (jointly,
AEP-Ohio).1

() Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Commission proceeding may apply
for a rehearing with respect to any matters determined therein
by filing an application within 30 days affer the entry of the
order upon the Commission’s journal.

(3)  On]July 20, 2012, ABP-Ohio filed an application for rehearing of

‘the Commission’s July 2, 2012, opinion and order. The Ohio

Energy Group (OEG) filed an application for rehearing and a
corrected application for rehearing of the July 2, 2012, opinion
and order on July 26, 2012, and July 27, 2012, respectively. On
August 1, 2012, Industrial Energy Users-Ohio (IEU-Ohio};
FirstEnergy Solutions Corp. (FES); Ohio Association of School

Business Officials, Ohio School Boards Association, Buckeye

Association of School Administrators, and Ohio Schools
Council  (collectively, Schools); Ohioc Manufacturers’
Association (OMA); Ohio Hospital Association (OHA); and the
Ohio Consumers’” Counsel (OCC) filed applications for
rehearing of the July 2, 2012, opindon and order.

1 By entry ssued on March 7, 2012, the Commission approved and confirmed the merger of Columbus
Southern Power Company into Ohio Power Company, effective December 31, 2011. In the Matter of the

Application of Ohio Power Company and Columbus Southern Power Co
Related Approvals, Case No. 10-2376-EL-UNC.

mpany for Authority to Merge and
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(4)  The Commission believes that sufficient reason has been set
forth by AEP-Ohio, OEG, IEU-Chio, FES, Schools, OMA, OHA,
and OCC to warrant further consideration of the matters
specified in the applications for rehearing. Accordingly, the
applications for rehearing filed by AEP-Ohio, OEG, IEU-Ohio,
FES, Schools, OMA, OHA, and OCC should be granted.

It is, therefore,

"ORDERED, That the applications for rehearing filed by AEP-Ohio, OEG, IEU-Ohio,
FES, Schools, OMA, OHA, and OCC be granted for further consideration of the matters
specified in the applications for rehearing. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record in this case. '

THE PUBLIC UTILITIES COMMISSION OF OHIO

Steven D. Lesser - An'dre T. Porter

Cheryl L. Roberto ‘ /// Lynn SlW
SIP/sc

' Entered in the Journal
AUG 15 2012

&Wﬁmrn&ﬂ

Barcy F. McNeal
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review )

of the Capacity Charges of Ohic Power )
Company and Columbus Southern Power )
Company.

1

)

ENTRY ON REHEARING

The Commission finds:

(1)

(2)

On November 1, 2010, American Flectric Power Service
Corporation (AEPSC), on behalf of Columbus Southern
Power Company (CSP) and Ohic Power Company (OP)
(jointly, AEP-Ohio or the Company),! filed an application
with the Federal Energy Regulatory Commission (FERC) in
FERC Docket No. ER11-1995. On November 24, 2010, at
the direction of FERC, AEPSC refiled the application in
FERC Docket No. ER11-2183 (FERC filing). The application
proposed to change the basis for compensation for capacity
costs to a cost-based mechanism, pursuant to Section 205 of
the Federal Power Act and Section D.§ of Schedule 8.1 of
the Reliability Assurance Agreement for the regional
transmission organization, PJM Interconnection, LLC
(FIM), and included proposed formula rate templates
under which AEP-Ohio would calculate its capdcity costs.

By entry issued on December 8, 2010, in the above-

captioned case, the Commission found that an
investigation was necessary in order.to determine the
impact of the proposed change to AEP-Ohio’s capacity
charge (Initial Entry). Consequently, the Commission
sought public comments regarding the following issues:
(1) what changes to the current state compensation
mechanism (SCM) were appropriate to determine AEP-
Ohio’s fixed resource requirement (FRR) capacity charge to
Ohio competitive retail electric service (CRES) providers,
which are referred to as alternative load serving entities

Case No. 10-2929-EL-UNC

By entry issued on March 7, 2012, the Commiission approved and confirmed the merger of CSP into
OP, effective December 31, 2011. In the Matter of the Application of Ohio Power Compurry and Colurmbus
Southern Power Company for Authority to Merge and Related Approvals, Case No.10-2376-EL-UNC.
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®)

{4)

®)

(®)

within PJM; (2} the degree to which AEP-Ohio’s capacity
charge was currently being recovered through retail rates
approved by the Commission or other capacity charges;
and (3) the impact of AEP-Ohio’s capacity charge upon
CRES  providers and retail competiion in Ohio.
Additionally, in light of the change proposed by AEP-Ohio
in the FERC filing, the Commission explicitly adopted as
the SCM for the Company, during the pendency of the
review, the current capacity charge established by the
three-year capacity auction conducted by PJM based on its
reliability pricing model (RPM).

On January 27, 2011, in Case No. 11-346-EL-550, ef dl.,
AEP-Ohio filed an application for a standard service offer
in the form of a new electric security plan (ESP), pursuant
to Section 4928.143, Revised Code (ESP 2 Case).2

By entry issued on March 7, 2012, in the above-captioned
case, the Commission implemented an interim capacity
pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012 (Interim Relief Entry).

By entry issued on May 30, 2012, the Commission
approved an extension of the interim capacity pricing
mechanism through July 2, 2012 (Interim Relief Extension

Entry).

By opinion and order issued on July 2, 2012, the
Comumission approved a capacity pricing mechanism for
AEP-Ohio (Capacity Order). The Commission established
$188.88/ megawatt-day as the appropriate charge to enable
AEP-Ohio to recover its capacity costs pursuant to its FRR
obligations from CRES providers. However, the
Commission also directed that AEP-Ohio’s capacity charge
to CRES providers should be the RPM-based rate,
including final zonal adjustments, on the basis that the
RPM-based rate will promote retail electric competition.
The Commission authorized AEP-Ohic to modify its

2 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of
an Electric Security Plan, Case No. 11-346-E1-8S0 and 13-348-EL-S50; In the Matter of the Application
of Columbus Southern Power Comparry and Ohio Power Company for Approval of Certain Accounting
Authority, Case No. 11-349-EL-AAM and 11-350-EL-AAM.
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®)

(10)

(1)

accounting pfocedurés to defer the incurred capacity costs
not recovered from CRES providers, with the recovery
mechanism to be established in the ESP 2 Case.

Section 4903.10, Revised Code, states that any party who
has entered an appearance in a Commission proceeding
may apply for a rehearing with respect to any matters
determined therein by filing an application within 30 days
after the entry of the order upon the Commission’s journal.

By entry on rehearing issued on October 17, 2012, the
Commission granted, in part, and denied, in part,
applications for rehearing of the Initial Entry, Interim Relief
Entry, and Capacity Order, and denied applications for
rehearing of the Interim Relief Extension Entry (October
Capacity Entry on Rehearing).

On December 12, 2012, the Commission issued an entry on

rehearing, denying applications for rehearing of the
October Capacity Entry on Rehearing that were filed by the
Ohio Consumers” Counsel (OCC), Industrial Energy Users-

- Ohio (IEU-Ohio), and FirstEnergy Solutions Corp. (FES)

{December Capacity Entry on Rehearing).

On ]ahuary 11, 2013, OCC filed an application for rehearing
of the December Capacity Entry on Rehearing. AEP-Ohio
filed a memorandum contra on January 22, 2013.

In its single assignment of error, OCC asserts that the

Commission urdawfully and unreasonably clarified in the =

December Capacity Entry on Rehearing that there were
reasonable grounds for complaint, pursuant to Secton
4905.26, Revised Code, that AEP-Chio’s proposed capacity
charge in this case may have been unjust or unreasonable.
OCC contends that the Commission’s clarification attempts
to cure an error after the fact, is not supported by sufficient
evidence, and is procedurally flawed. According to OCC,
the Commission’s clarification is not supported by its
findings in the Inidal Entry. OCC argues that the
Commission has not satisfied the requirements of Section
4905.26, Revised Code, and, thus, has no jurisdiction in this
case to alter AEP-Ohio’s capacity charge.
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(12)

(13)

OCC also notes that reasonable grounds for complaint
must exist before the Commission orders a hearing,
pursuant to Section 4905.26, Revised Code. OCC
emphasizes that the Commission did not find reasonable
grounds for complaint in the Initial Entry, but rather made
its clarification two years later in the December Capacity
Entry on Rehearing. OCC adds that the Commission’s
clarification is inconsistent with its earlier procedural
ruling directing the parties to develop an evidentiary
record on the appropriate capacity pricing mechanism for
AEP-Ohio. OCC believes that reasonable grounds for
complaint were intended to be developed through the
evidentiary hearing.

OCC further argues that the Commission did not properly
determine, upon initiation of this proceeding, that AEP-
Ohiv’s capacity charge may be unjust and unreasonable.
Accordingly, OCC believes that the Commission lacked

jurisdiction to modify AEP-Ohio’s capacity charge. Finally,

OCC asserts that the Commission failed to find that RPM-
based capacity pricing is unjust and unreasonable, as
required before a rate change is implemented, pursuant to
Section 4905.26, Revised Code.

In its memorandum contra, AEP-Ohio responds that OCC’s
application for rehearing merely raises arguments that
have already been considered and rejected by the
Commission. ~ AEP-Ohio adds that the Commission
properly clarified in the December Capacity Entry on
Rehearing that there were. reasonable grounds for
complaint under Section 4905.26, Revised Code, in this
proceeding.,

In the December Capacity Entry on Rehearing, the
Commission denied, in their entirety, the applications for
rehearing of the October Capacity Entry on Rehearing that
were filed by OCC, IEU-Ohio, and FES (December Capacity
Entry on Rehearing at 11-12). Section 4903.10, Revised
Code, does not allow parties to repeat, in a second
application for rehearing, arguments that have already
been considered and rejected by the Commission. In the
Matter of the Applications of The East Ohio Gas Company d.b.a.
Dominion East Ohio and Columbia Gas of Ohio Inc. for
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Adjustment  of their Inierim Emergency and Temporary

: Percentage of Income Payment Plan Riders, Case No. 05-1421-
GA-PIP, et al., Second Entry on Rehearing (May 3, 2006), at
4. The December Capacity Entry on Rehearing denied
rehearing on all assignments of error and modified no
substantive aspect of the October Capacity Entry on
Rehearing, and OCC is not entitled to another attempt at
rehearing. Accordingly, the application for rehearing filed
by OCC on January 11, 2013, should be denied as
procedurally improper.

it is, therefore,

ORDERED, That the apphcahon for rehearing filed bV OCC on January 11,
2013, be denied. Itis, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record in this case.

THE PUBLIC UTILH’IES COMMISSION OF OHIO

Todd chler, Chairman

%%% (1

Stev en D {%W Andre T. Porter

Lyrm a

SIP/sc

Entered in the Ioumal

Barcy F. McNeal
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio
Power Company and Columbus Southemn
Power Company for Authority to Merge
and Related Approvals.

Case No. 10-2376-EL-UUNC

T L T ey

In the Matter of the Applicaton of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer Pursuant
to Section 4928.143, Revised Code, in the
Form of an Electric Security Plan.

Case No. 11-346-FL-SSO
Case No. 11-348-E1-SSO

M N Nt N N’ N

In the Mater of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Certain Accounting Authority.

Case No. 11-349-FL-AAM
Case No. 11-350-FL-AAM

Noar” et Nogt uguge”

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company to Amend their
Emergency Curtailment Service Riders.

Case No. 10-343-E1-ATA '
Case No. 10-344-EL-ATA

Nt Nowet Nt Nwae”

In the Matter of the Commission Review of
the Capacity Charges of Ohio Power
Company and Columbus Southern Power
Company.

Case No. 10-2929-EL-UNC

T’ Noast nge et

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Mechanisms to Recover Deferred Fuel
Costs Ordered Under Section 4928.144,
Ohio Revised Code.

Case No. 11-4920-EL-RDR
Case No. 114921-EL-RDR

Moo Newt? ot et st e’
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The Commission, considering the above-entitled applications, the Stipulation and
Recommendation, and the record in these proceedings, hereby issues its opinion and order
in these matters.

APPEARANCES:

Steven T. Nourse, Mathew J. Satterwhite, and Anne M. Vogel, American Electric
Power Service Corporation, One Riverside Plaza, 29% Floor, Cohnmbus, Ohio 43215-2373,
and Porter, Wright, Morris & Arthur, LLP, by Daniel R. Conway, 41 South High Street,
Columbus, Ohic 43215, on behalf of Columbus Southern Power Company and Ohio
- Power Company. : .

Mike DeWine, Attorney General of the State of Ohio, by Werner L. Margard 111,
John H. Jones, and Steven L. Beeler, Assistant Attorneys General, 180 East Broad Street,
Columbus, Ohio 43215-3793, on behalf of the Staff of the Public Utiliies Commission of
OhIO

Bruce J. Weston, Interim Ohio Consumers” Counsel, Office of the Ohio Consumers’
Counsel, by Maureen R. Grady and Terry L. Etter, Assistant Corsumers’ Counsel, 10 West
Broad Street, Columbus, Ohio 43215-3485, on behalf of the residential utility consumers of
Columbus Southern Power Company and Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehm, Michael L. Kurtz, and Kurt Boehm, 36
East Seventh Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Chio Energy Group.

Chester, Wilcox & Saxbe, LLP, by Zachary D. Kravitz, Mark S. Yurick, and John W.
Bentine, 65 East State Street, Suite 1000, Columbus, Ohio 432154213, on behalf of The

Kroger Company.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Frank P. Darr, and
Joseph E. Oliker, 21 Hast State Street, Suite 1700, Columbus, Ohio 437154228, on: behalf of
Industrial Energy Users-Chio.

David C. Rinebolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Ohio 45840, on behalf of Ohio Pariners for Affordable Energy.

. Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
' 43215«3927 on behalf of Dominion Retail, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Lija Kaleps-Clark,
52 East Gay Street, Columbus, Ohio 43216-1008, and Covington & Burling, by William
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‘ ‘Massey, 1201 Pennsylvania Avenue, Washington, D.C. 20004, on behalf of The COMPETE
Coalition. ' '

. Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of PIM Power
Providers. :

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Lija Kaleps-
Clark, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Constellation
NewEnergy, Inc., and Constellation Energy Commodities Group, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Mike Settineri, 52
East Gay Street, Columbus, Ohio 43216-1008, on behalf of Retail Energy Supply
Associaton.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Lija Kaleps-Clark,
o2 East Gay Street, Columbus, Ohio 43216-1008, and Eimer, Stahl, Klevorn & Solberg LLP,
by David Staht and Arin Aragonaon, 224 South Michigan Avenue, Chicago, Hlinois 60604,
on behalf of and Sandy Grace, 101 Constitution Avenue NW, Washington, D.C. 20001, on
behalf of Exelon Generation Company.

Schottenstein, Zox & Dunn Co., LPA, by Christopher L. Miller, Gregory . Dunn,
and Asim Z. Haque, 250 West Street, Columbus, Ohio 43215, on behalf of the Association. ,
of Independent Colleges and Universities of Ohio, the city of Hilliard and the city of Grove

City.

Bricker & Eckler, LLP, by Lisa Gatchell McAlister and Matthew W. Warnock, 100
South Third Street, Columbus, Ohio, 432154291, on behalf of Ohio Manufacturers
Association- Energy Group.

Bricker & Eckler, LLP, by Thomas J. O'Brien, 100 South Third Street, Columbus,
Ohio 43215-4291, and Richard L. Sites, 155 East Broad Street, 15% Floor, Columbus, Ohio
43215-3620, on behalf of Ohio Hospital Association. '

Nolan Moser and Trent A. Dougherty, 1207 Grandview Avenue, Suite 201,
Columbus, Ohio 43212-3449, on behalf of the Ohio Environmental Council. .

FirstEnergy Service Company by Mark A. Hayden, 76 South Main Street, Akron,
Ohio 44308; Calfee, Halter & Griswold, LLP, by James F. Lang, Laura C. McBride, and N.
Trevor Alexander, 1400 KeyBank Center, 800 Superior Avenue, Cleveland, Ohio 44114;
and Jones Day, by David A. Kutik and Allison E. Haedt, 901 Lakeside Avenue, Cleveland,
Ohio 44114-1190, on behalf of FirstEnergy Solutions Corporation.
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Thompsen Hine, LLP, by Philip B. Sineneng, 41 South High Street, Suite 1700,
Columbus, Ohio 43215, on behalf of Duke Energy Retail.

Joseph V. Maskavyak and Miéhael Smalz, Ohio Poverty Law Center, 555 Buttles
Avenue, Columbus, Ohio 43215, on behalf of Appalachian Peace and Justice Network.

Keating, Muething & Klekamp PLL, by Kenneth P. Kreider, One Fast Fourth Street,
Suite 1400, Cincirmati, Ohio 45202 and Holly Rachel Smith, HITT Business Center, 3803
Rectortown Road, Marshall, Virginia 20115, on behalf of Wal-Mart Stores East, LP, and
Sam’s East, Inc.

SNR Denton US, LLP, by Emma F. Hand and Douglas G. Bonner, 1301 K Street NW,
Suite 600 East Tower, Washington, D.C. 20005, on behalf of Ormet Primary Aluminum
Corpora’uon.

Bricker & Eckler, by Christopher L. Montgomery and Terrence O'Donnell, 100
South Third Street, Columbus, Ohio 432154291, and Richard L. Sites, 155 Fast Broad
Street, 15% Floor, Columbus, Ohio 43215-3620, on behalf of Paulding Wind Farm II.

Henry W. Eckhart, 1200 Chambers Road, Suite 106, Columbus, Ohio 43212, on
behalf of the Sierra Club and Natural Resources Defense Council.

Gregory J. Poulos, 101 Federal Street, Suite 1100, Boston, Massachusetts 02110, on
behalf of EnertNOC Inc.

Tara C. Santarelli, 1207 Grandview Avenue, Suite 201, Columbus, Ohio 43212-3449,
on behalf of the Environmental Law and Policy Center.

Vorys, Sater, Seymour & Pease, LLF, by Lija Kaleps-Clark and Benita A. Kahn, 52

East Gay Street, Columbus, Ohio 43216-1008, on behalf of the Ohio Cable
Telecommunications Association.
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~ OPINION:

I HISTORY OF THE PROCEEDINGS

Al Prior Hlectric Security Plan

On March 18, 2009, the Commission issued its opindon and order regarding
Columbus Southern Power Company’s (CSP) and Ghio Power Company’s (OP) (jointly,
AEP Ohio or the Companies} application for an electric security plan (ESP 1 Order) in Case -
Nos. 08-917-EL-850 and 08-918-EL-550. By entries on rehearing issued July 23, 2009 (First
ESP EOR) and November 4, 2009, the Commission affirmed and clarified certain issues
raised in the ESP 1 Order. As ultimately modified and adopted by the Commission, AEP-
Ohio’s ESP 1 decisions directed, among other things, that AEP-Ohio be permitted to
recover the incremental capital carrying costs that would be incurred after January 1, 2009,
on past environmental investments (2001-2008) and approved a provider of last resort
{POLR) charge for the ESP period.1

The Commission’s ESP 1 decision was appealed to the Supreme Court of Ohio
{Court). On April 19, 2011, the Court affirmed the ESP Order in numerous respects, but
remanded the proceedings to the Commission with regard to two aspects of the -
Commission’s decision. The Court determined that Section 4928.143(B)(2), Revised Code,
does not authorize the Commission to allow recovery of items not enumerated in the
section. The Court remanded the cases to the Comumission for further proceedings in
which the Commission may determine whether any of the listed categories set forth in
Section 4928.143(B)(2), Revised Code, authorize recovery of environmental investment
carrying charges? Regarding the POLR charge, the Court concluded that the
Commission’s decision that the POLR charge is cost-based was against the manifest
weight of the evidence, an abuse of the Commission’s discretion, and reversible exror. The
Court noted two methods by which the Commission may consider the POLR charge on
remand, specifically, as either a non-cost-based POLR charge or by way of evidence of
AEP-Ohio’s actual POLR costs.3 '

By endry issued May 25, 2011, the Commission directed AEP-Ohio to file revised

tariffs by May 27, 2011, making the POLR and environmental investment carrying charges

. subject to refund, as of the first billing cycle of June 2011, until the Commission specifically
ordered otherwise on remand. The Commission issued its order on remand on October 3,
2011. In the order on remand, the Commission found that AEP-Ohio should be authorized

5 to continue its recovery of incremental capital carrying costs that are incurred after
e - January 1, 2009, on past environmental investments (2001-2008) that were not previously

1 AEP-Ohio ESP Order at 24-28, 38-40; First ESP EOR at 10-13, 24.27.
2 Inre Application of Columbus S. Power Co. (2011), 128 Ohio St.3d 512, 520.
3 In re Application of Columbus S. Power Co. (2011), 128 Ohio 5t.3d 512, 519.
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reflected in the Companies’ existing rates prior to the ESP 1 Order. In addition, the
Commission found that the POLR charges authorized by the ESP 1 Order were not
supported by the record on remand, and directed the Companies to eliminate the amount
of the POLR charges authorized in the ESP Order and file revised tariffs, consistent with
the order on remand. "

B. Pending Electric Security Plan

On January 27, 2011, AEP-Ohio filed the instant application for a standard service
offer (S50) pursuant to Section 4928.141, Revised Code. This application is for approval of
an electric security plan (ESP 2) in accordance with Section 4928.143, Revised Code. As
filed, AEP-Ohio’s 550 application for ESP 2 would commence on January 1, 2012, and
continue through May 31, 2014. :

By entry issued February 9, 2011, a procedural schedule was established, including
the scheduling of a technical conference, prehearing conference and the evidentiary
hearing. The technical conference was held on AEP-Ohio’s ESP application on March 8,
2011. The Commission also scheduled five local public hearings throughout AEP-Ohio’s
service territory. As a result of the Court’s remand of AEP-Ohio’s ESP 1 Order, the
evidentiary hearing was rescheduled. Prehearing conferences were held on July 6, 2011
and August 9, 2011. Initially, the evidentiary hearing was called on August 15, 2011, and
contintted until September 7, 2011, to allow for settlerment negotiations.

On September 7, 2011, numerous parties (Signatory Parties) to the proceedings
filed a Joint Stipulation and Recommendation (Stipulation). A new procedural schedule
was adopted at the September 7, 2011 hearing, which rescheduled the evidentiary hearing
to October 4, 2011. At the Commission’s request, the Companies made a presentation to
the Commissioners on the Stipulation on September 19, 2011,

The following parties were granted intervention by entries dated March 23, 2011,
and fuly 8, 2011: Industrial Energy Users-Ohio (IEU), Duke Energy Retail Sales, LLC
(Duke Retail), Ohio Energy Group (OEG), Ohio Hospital Association (OHA), Ohio
Consumers’ Counsel (OCC), Ohio Partners for Affordable Energy (OPAE)% The Kroger
Company (Kroger), FirstEnergy Solutions Corporation (FES), Paulding Wind Farm I LLC
(Paulding), Appalachian Peace and Justice Network (APJN), Ohio Manufacturers’
Association Energy Group (OMAEG), AEP Retail Energy Partners LLC (AEP Retail),
Distributed Wind Energy Association (DWEA)> PIM Power Providers Group (P3),
Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc.
(Constellation), COMPETE Coalition (Compete), Natural Resources Defense Council

, 4 On November 17, 2011, OPAE filed a motion to withdraw from the consolidated Stipulation
proceedings. o .
5 OnAugust4, 2011, DWEA filed a motion to withdraw from the ESP 2 proceedings.
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(NRDC), The Sierra Club (Sierra), city of Hilliard, Ohio (Hilliard), Retail Energy Supply
Association (RESA), Exelon Generation Company, LLC (Exelon), city of Grove City, Chio
(Grove City), Association of Independent Colleges and Universities of Ohio (AICUO),
Wal-Mart Stores East, LP and Sam’s East, Inc, (Wal-Mart), Dominion Retail, Inc.
{Dominjon Retail), Environmental Law and Policy Center (ELPC), Ohio Environmental
Council (OEC), Ormet Primary Aluminum Corporation {Ormet) and EnerNOC, Inc.
{Enernoc).

Pursuant to entry issued September 16, 2011, the hearing in the ESP 2 case was
consolidated with a number of other related matters for purposes of considering the
Stipulation. The consolidated cases include: an emergency curtailment proceeding in Case
Nos. 10-343-EL-ATA and 10-344-EL-ATA (Emergency Curtailment Cases); a request for
the merger of Columbus Southern Power Company with Chio Power Company in Case
No. 10-2376-EL-UNC (Merger Case); a determination of the capacity charge that the
Companies will assess on competitive retail electric service {(CRES) providers in Case No.
- 10-2929-EL-UNC (Capacity Charges Case); and a request for approval of a mechanism to
recover deferred fuel costs and accounting treatment in Case Nos. 11-4920-EL-RDR and
11-4921-EL-RDR (Fuel Deferral Cases).

At the hearing on the Stipulation, the Signatory Parties offered the testimony of 23
witnesses in support of the Stipulation and seven witnesses provided testimony in
opposition to the Stipulation. Initial briefs were filed by the Signatory Parties, Ormet, IEU,
FES, OCC and APIN,® Staff, Exelon, Constellation, and RESA, on November 10, 2011, and
reply briefs were filed on November 18, 2011. -

C. Summary of the Local Public Hearings

Five local public hearings were held in order to allow CSP’s and OP's customers the
opportunity to express their opinions. regarding the issues raised in the Companies” ESP 2
application. Two local public hearings were held in Columbus, and hearings were also
held in Canton, Lima, and Marietta. At the local hearings, a total of 61 witnesses offered
testimony. In addition to the public testimony, numerous letters were filed in the docket
regarding the proposed ESP applications.

A principal concern of many customers in opposition of the proposed ESP 2 both at
the public hearings and in letters was the impact the proposed rate increase would have
on unemployed, low-income, and fixed income customers who are already having
difficulty paying their ufility bills. Witnesses also argued that the proposed
nonbypassable riders would prevent customers from being able to reduce or conirol their
electric bill through the selection of a CRES provider. Several witnesses at the public

6  OPAE was included as a party to the joint brief at the time the initial brief was filed but subsequently
withdrew from the consolidated Stipulation proceedings.
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hearings also emphasized that an increase in the cost of electric service may further sirain
the community resources available to assist unemployed and low-income customers.

However, the vast majority of the testimony offered at the public hearings was to
endorse the proposed ESP 2 and establish support for AEP-Ohio based on its charitable
corporate citizenship and economic development endeavors in Ohio. Numerous
witnesses praised AEP-Ohio as a good corporate citizen that supported a cross-section of
community and charitable organizations through the AEP Foundation, volunteerism and
grants, including but not limited to youth organizations, food banks, hunger prevention
programs, homelessness prevention assistance programs, utility assistance, and
educational programs. A number of witnesses also endorsed the Companies’ Turning
Point solar project. The witnesses stated that the Turning Point solar project will bring 325
permanent jobs to Noble County. Witnesses also explained that the project is reusing land
previously mined for the facility, and provisions of the project require the manufacturer to
produce the solar panels in Ohio and to support in-state commerce, Several witnesses also
praised AEP-Ohio for their commitment fo economic development. Testimony was
repeatedly offered expressing the importance of reasonable electric rates and rate stability
to attract and retain investments in Ohio. Witnesses stated that AEP-Ohio willingly
participates and supports local community councils and organizations to atiract new
businesses to Ohio.

D. Procedural Matters

1. Motions 1o Withdraw

On September 1, 2011, DWEA filed a notice requesting to withdraw as an
intervenor from the ESP 2 case. After initial briefs were filed, on November 17, 2011,
OPAE filed a notice requesting to withdraw from the consolidated Stipulation proceedings
and further states it no longer takes a position for or against the Stipulation. The
Commission finds DWEA's and OPAE's requests to withdraw from the applicable
proceedings to be reasonable and that the requests be granted. : -

2. IEU's Motion to Disimniss

On October 12, 2011, IEU made an oral motion to dismiss this proceeding and
raised it again in its initial brief filed on November 10, 2011. In support of its motion, IEU
argues: (1) only an electric distribution utility (EDU) may file an application for an ESP can
apply for an ESF; (2) the ESP must relate to the terms, charges or services of the EDU; (3)
that the record evidence does not support the provisions of the original application that
were incorporated into the Stipulation since the original application is not part of the
record. IEU asserts the Companies have failed to comply with the statatory and
administrative requirements to file an application for ani ESP and therefore the application
and the Stipulation should be dismissed. The Commission lacks subject matter
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jurisdiction to consider either the original application or the Stipulation. The Attorney
. Examiners took the motion under advisement. (Tx. VI at 956-958, Tr. XI at 1944-1945, IEU
Br.at7-17.)

First we note, as [EU asserts, AEP-Chio, is not in and of itself an EDU. AEP-Ohio is
a notation referring to both CSP and OP, and CSP and OP are the EDUs. The Commission
commonly uses the AEP-Ohio notation and interprets applications and pleadings using
the reference to refer to both CSP and OP. For this reason, we recognize that the
application and the Stipulation to affect CSP and OP. The ESP proposed in the Stipulation
relates to the terms, charges, and services of CSP and OP, in addition to negotiated items
which the Commission could not have required, pursuant to the statutes, be included in an
ESP and are a benefit to the public and the Comparnies ratepayers. The Commission finds
that sufficient and adequate evidence has been provided in the record by the Companies
and the Signatory Parties that indicates that this matter is within the Commission’s
jurisdiction, and should be further considered by the Commission. Accordingly, IEU’s
motion to dismiss is denied.

3, Signatory Parties” Motion to Admit Stipulation

On October 12, 2011, the Signatory Parties moved to admit the Stipulation as

- Signatory Parties’ Exhibit 1, and the implementation plan as Signatory Parties” Fxhibit 2.

IEU, FES, and OCC objected to the admission of the Stipulation, arguing that no witness

sponsored the exhibits, making it improper to admit the exhibits. The Attorney Examiners
took the motion under advisement. (Tr. VI at 952-953, 1941-1942) '

The Commission finds that witnesses for the Companies and other Signatory
Parties submitted testimony and were subject to cross examination on the various
provisions of the Stipulation, including its appendices and the detailed implementation
plan.  Further, AEP-Ohio’s witness Hamrock was the Companies’ witness offering
testimony that the Stipulation complies with the three-part test for adoption by the
Commission.  Accordingly, we find that the Stipulation, including the appendices,
Signatory Parties Exs. 1 and 2, should be admitted into the record.

4. Interstate Gas Supply; Inc.’s Application for Interlocutory Appeal

On October 11, 2011, Interstate Gas Supply, Inc. (IGS) filed a motion to intervene in
these proceedings. AEP-Ohio filed a memorandum contra on October 13, 2011, IGS filed a
response on October 14, 2011. On October 26, 2011, the Attorney Examiners’ denied 1GS's
motion to intervene, stating that IGS’s motion was filed a week after the hearing had
begun (Tr. XII at 1968). On October 31, 2011, IGS filed an application for interlocutory
appeal. AEP-Ohio filed a memorandum contra IGS's application for interlocutory appeal
on November 2, 2011.
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In ifs interlocutory appeal and motion to intervene IGS asserts that the Commissior
has been directed to liberally construe the statutes and rules governing intervention in
favor of granting intervention, including late request for intervention. Ohio Consumers’
Counsel v. Pub. Utl. Comm. (2006), 111 Ohio St. 3d 384. IGS notes that it filed jts CRES
application with the Commission on September 29, 20117 and argues that extraordinary
circumstances exist, as the Stipulation includes provisions not contemplated by the ESP 2
+ application. Specifically, IGS points to provisions within the Stipulation that provide that
AEP-Ohio will conduct stakeholder meetings to discuss and address implementation
issues with interested Signatory Parties. Further, IGS notes that the Commission has
granted late infervention requests in AEP-Ohio’s previous ESP proz:eedmg8 and in AEP-
Ohio’s significantly excessive earnings test (SEET) case.”

In its memorandum contra, AEP-Ohio and the argues that, pursuant to Rule 4901-1-
11(¥), Ohio Administrative Code (O.A.C.), untimely motions for intervention will only be
granted under extraordinary circumstances. AEP-Ohic asserts neither that merely because
IG5 had recently applied for authority to be a certified CRES provider, or the provisions of
the Stipulation constitute extraordinary circumstances that justify granting IGS’s motion
for intervention.

The Commission notes that IGS’s motion was untimely. IGS’s motion to intervene
was filed seven months after the deadline for intervention. Further, at the time the motion
was filed, the hearing on the Stipulation had been in progress for one week. We do not
find that IGS presents any extraordinary circumstances which justify granting its untimely
motion. While IGS cites totwo cases in which intervention was granted after the deadline,
the two intervenors were granted intervention after the m’cervenﬁon deadline, both were
granted well before the hearing began.

In' AEP-Ohio’s SEET proceeding, as IGS states, Kroger's untimely request for
intervention was granted. Kroger filed its motion for limited infervention after the hearing
ended. Initially AEP-Ohio, and other intervenors opposed Kroger's motion for limited
intervention, however, AEP-Ohio subsequently ‘withdrew its opposmon to Kroger's
intervention as part of a Stipulation resolving the issues raised in the SEET case and
another proceeding pending before the Commission at the time® Ultimately, the SEET
Stipulation was withdrawn and the SEET case for 2009 earnmgs was ultimately decided by
the Commission as a litigated matter, .

IG5’s application for CRES certification and the Stipulation’s proposed stakeholder
processes do not constitute extraordinary circumstances safficient to justify IGS's request

7 InCase No. 11-5326-EL-CRS, IG5 was granted a certificate effective October 30, 2011,

8 Inre AEP-Ohio, Case Nos. 08-917-EL-S50 and 08-917-EL-S50, Entry (October 29, 2008) at Finding (4).
?  Inre AEP-Ohio, Case No. 10-1261-EL-UNC, Entry {December 1, 2010} at Finding (14).

18 fnre AEP-Oltio, Case Nos. 09-872-EL-UNC and 09-873-EL-UNC. :
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for untimely intervention in the middle of the hearing. Further, numerous CRES

providers have been granted intervention in these matters, some in support of the

Stipulation, and others in opposition, such that the Commission believes the interest of

CRES providers, like IGS, are adequately represented in these matters and the subsequent

stakeholder processes. Accordingly, the Commission affirms the ruling to deny IGS's
= untimely motion to intervene.

5. FES’ Motion for a Protective Order

: Along with its initial brief, FES filed a motion for a protective order pursuant to
Rule 4901-1-24(D), O.A.C. The information for which FES seeks protective treatment, as
produced by AEP-Ohio pursuant to a confidentiality agreement, relates to forecasted fuel
expenditures and related analyses.

AEP-Ohio has consistently asserted that the redacted forecasted fuel expenditures
and related information constitutes competitively sensitive, proprietary and confidential,
trade secret information pursuant to Section 1333.61, Revised Code, that requires
protection from public disclosure. Pursuant to a confidentiality agreement between AEP-
Ohio and FES, FES states that it is obligated to seek confidential freatment of the
designated information. AEP-Ohio asserts that redacted projected forecast for fuel
expenditures information and related analyses has been kept confidential and as a result
retains substantial economic value to the Companies. Public access to the information,
according to AEP-Ohio, would significantly reduce the value of the information causing
harm to AEP-Ohio. Thus, AEP-Ohio requests that the confidentiality of the information be

" maintained consistent with Section 149.43, Revised Code, and Rule 4901-1-24, O.A.C.

The Commission finds that the forecasted fuel information and related analyses for
which AEP-Ohio and FES requests a protective order constitutes confidential, proprietary,
competitively sensitive and trade secret information. Accordingly, the request for a
protective order is reasonable and should be granted. Further, pursuant to Rule 4901-1-
24(F), O.A.C, the forecasted fuel expenditures information and related analyses, filed
under seal in this matter, shall be granted protective treatment for 18 months from the date
this Order is issued. Any request to extend a protective order must be filed at least 45 days
before the order expires. '

6. OCC/APIN’'s Request for Review of Procedural Rulin g5

(a) Motion to Strike Rebuttal of Hamrock and Baker

In its inijtial brief, OCC/APJN explains that the rebuttal testimony of AEP-Chio
witness Harmrock and Staff witness Baker includes references to Case No. (9-756-EL-ESS
(Reliability Standards Case), wherein the customer average interruption duration index
(CAIDI) and the system average interruption frequency index (SAIFI) were established
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pursuant to a Stipulation. While OCC objected to the use of the Stipulation during the
rebuttal testimony of AEP Ohio witness Hamrock, only the CAIDI and SAIFI indices
established in the Reliability Standards Case were recognized in the proceeding (Tr. XII at
1991).

OCC/AFPIN allege that the Reliability Standards Case Stipulation specifically
includes language which precludes the use of the Stipulation for certain purposes
(OCC/APIN Br. at 15-16). The Reliability Standards Case Stipulation specifically states:

Except for purposes of enforcement of the terms of this
Stipulation, this Stipulation, the information and data conitained
therein or attached, and any Commission rulings adopting it, shall
not be cited as precedent in any future proceeding for or against any
party or the Commiission itself. The Parties” agreement to this
Stipulation in its entirety shall not be interpreted in a future
proceeding before the Commission as agreement to any
isolated provision of this stipulation. More specifically, no
specific element or item contained in or supporting this
Stipulation shall be construed or applied to attribute the results
set forth in the Stipulation as the results that any party might
support or seek but for this Stipulation. (Emphasis added)

OCC/APIN argues that the denial of its motion to strike the rebuttal testimony of Mr.
Hamrock and Mr. Baker was unreasonable and unjustifiable, as the ruling breaches the
settlement. :

In their reply brief, the Signatory Parties argue that OCC’s participation in the
Reliability Standards Case and Stipulation are already matters of fact in the public record.
Further, the Signatory Parties contend that neither Mr. Hamrock nor Mr. Baker testified to

-the content or any provisions of the Reliability Standards Case Stipulation. As such, the
Signatory Parties argue that neither AEP-Ohio nor Staff violated the boilerplate language
in the Reliability Standards Case Stipulation prohibiting citing to the Stipulation as
precedent of the terms, information, and data contained in the stipulation. The Signatory
Parties explain that the information provided was not cited against OCC, nor did the
Companies or Staff seek to use any term of that stipulation as precedent. AEP-Ohio and
Staff simply offered the proceeding and its resolution to demonstrate that Staff and OCC
have actively participated in monitoring each company’s reliability and service quality
{Signatory Parties Reply Br. at 109-110).

We disagree with OCC and APJN that the acknowledgement that the reliability
indices applicable to CSP and OP is an attempt to use the indices as precedent, or to use
the terms, information, and data contained in the Reliability Standards Case stipulation as
precedent or against a party to the proceeding. The reliability indices are not a basis for
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answering a similar issue of law in the ESP 2 Stipulation cases. We find OCC/APIN’s
~ claim, that recognizing the mere establishment of the indices developed as part of a
Stipulation, will have a chilling effect on future settlements, to be without merit, as there
- 'was no discussion fowards the content of the Reliability Standards Stipulation, nor was
there an attempt to establish it as precedent. Accordmgly, the Commission affirms that
Attorney Examiner’s ruling,

- {b)  Motion to strike statutory reference in the rebuttal of Hamrock

In AEP-Ohio witness Hamrock’s rebuttal testimony he indicated, upon the advice
of counsel, that certain statutory provisions support the distribution investment rider
{(DIR) (AEP-Ohio Ex. 19 at 3). At the hearing, OCC made a motion to strike that the above-
referenced portion of Mr. Hamrock’s rebuttal testimony. In support of its motion, OCC
argued that: (1) As a non-attorney, Mr. Hamrock was not qualified fo give a legal opinion;
(2) The advice of counsel was hearsay; and, (3) In an earlier discovery request propounded
to the Companies by OCC, the Companies had cited only one provision of the statute to
support the authority for the DIR, Section 4928.143(B)(2)}h), Revised Code, and the
Companies had failed to supplement their response to the interrogatory. OCC’s motion
was denied (Tr. XII at 1990-1991). OCC/APIN request that denial of OCC’s motion to
strike be reversed (OCC/APIN Br. at 15-18).

In response, the Signatory Parties state that numerous other parties to these matters
noted that their respective understanding of the statutory basis for certain provisions was
based on “the advice of counsel” including the testimony of OCC witness Duann. Next,
the Signatory Parties retort that OCC/APJN’s request to reverse the Attorney Examiners’
ruling on the basis that it was hearsay, should also be denied, noting that the Commission
and the Supreme Court of Obio have consistently recognized that Commission hearings
are not strictly bound by the Ohio Rules of Evidence. Finally, the Companies submit that
its reliance on Section 4928.143(B){2)(d), Revised Code, did not arise until October 3, 2011,
when the Entry on Remand Order was issued in the ESP 1 case. AFP-Ohio reasons that its
failure to supplement its discovery response should not be held against the Companies in
light of the extraordinary mumber of discovery requests propounded by OCC, coupled
with the fact that the additional basis for statutory support of the DIR was offered durmg
rebuttal in the course of the hearing (Signatory Parties Reply Br. at 112-114).

First, we find OCC/AFPJN’s arguments, that the i:estxmony of a non-attorney
witness who admits that his legal understanding is based on the advice of counsel should
- be struck, are without merit. Numerous parties in this proceeding were permitted to
acknowledge that their understanding of the various statutory provisions was based on
the advice of counsel. The Companies were afforded the same treatment. The
Commission and its Attorney Examiners recognize that non-attorneys are not qualified to
offer a legal opinion. However, we do not find it necessary to strike the testimony but to
~accord the testxmony its proper weight. :
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The Signatory Parties state that the Commission is not strictly bound by the Ohio
Rules of Evidence. Greater Cleveland Welfare Rights Org., Inc., v. Pub. Util. Comm., 2 Ohio
St.3d 62 (1982). When the Commission has deemed it appropriate, it has allowed the
admission of hearsay testimony. We note that hearsay rules are designed, in part, to
exclude evidence, not because it is not relevant or probative, but because of concerns
regarding jurors’ inability to weigh evidence appropriately. These concerns are
inapplicable to administrative proceedings before the Commission, as the Commission has
the expertise to give the appropriate weight to testimony and evidence. Thus, the
Commission will not overturn the Attorney Examiners” ruling in this instance on the basis
that it is hearsay.

Finally, the Commission will not overturn the Attorney Examiners’ ruling on the
basis that the Companies failed to supplement their discovery response. In reaching this
decision, we find that OCC/APIN have not been prejudiced by additional statutory
support. Mr. Hamrock’s rebuttal testimony was filed October 21, 2011, and he was cross-
examined on his rebuttal teshmony on October 26, 2011. OCC and APJN were afforded an
opportunity to challenge the Compardes” claim that Section 4928.143(B)(2)(d), Revised
Code, supports the DIR in its cross examination of Mr. Hamrock, as well as in its briefs.

(0  Motion to Strike Custormer Survey Results

At the hearing, OCC made a motion to strike portions of the rebuttal testimony of
Mr. Hamrock (Companies Ex. 19 at 4) and Mr. Baker (Staff Ex. 5 at 4) on the grounds that
each witness’s discussion of customer survey results was inadmissible hearsay under the
Ohio Rules of Evidence. OCC’s motions to strike were denied (Tr. XII at 1986; Tr. XHX at
2367-2368).

OCC/APIN contend that the testimony relating to customer survey results was
improperly permitted into the record and was prejudicial to OCC. OCC/APN argue that
Mr. Hamrock’s discussion of the survey results do not meet the business records exception
under Ohio Rule of Evidence 803(6). Regarding Staff’s use of the survey results,
OCC/APIN state the survey results do not meet the requirements of the public records
exception under Ohio Rule of Evidence 803(8). Further, OCC/APIN alleges that the
customer survey results were prepared in anticipation of this litigation and thus cannot be
within the scope of the hearsay business records exception (OCC/APJN Br. at 18-21).

The Signatory Parties reiterate that the hearsay provision of the Ohio Rules of
Evidence are not strictly applicable to Commission proceedings and that the survey results
should not be stricken from the testimony for that reason. Further, the Signatory Parties

-reason that the customer survey results are, as was argued at hearing, a business record
and public record. In addition, Mr. Baker’s testimony as to AEP-Ohio’s compliance with
the reliability standards for 2010 is not hearsay, but rather, is Mr. Baker's expert opinion.
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¥or these reasons, the Signatory Parties believe the Attorney Examiners’ ruling should be
affirmed (Signatory Parties Reply Br. at 110-112). : ,

For the same reasons offered in response to OCC/AFJN's claim of hearsay as to the
other motions to strike Mr. Hamrock and Mr. Baker's testimony, we reject the claim in this
instance. The Commission notes that Rule 4901:1-10-10(B){4)(b), O.A.C., provides that the
customer surveys “shall be conducted under staff oversight.” We find that Mr. Baker, as
the section chief of the Reliability and Service Analysis Division of the Commission, is
vested with the responsibility and has the experience to offer an expert opinion on the
customer survey results as well as to offer an opinion regarding the Companies
compliance with Rule 4901:31-10-10, O.A.C.  Accordingly, we affirm the Attorney
Examiners’ ruling on this issue. '

(d)y = Motion to strike references to 2009, 2010, and 2011 customer
reliability surveys

Staff witness Baker testified that AEP-Ohio had met the Companies applicable
reliability standards established for the year 2010 (Staff Ex. 5 at 5). OCC moved to strike
the testimony arguing that it was hearsay and the motion to strike was denied (Tr. XTI at
2370). In its brief, OCC/APIN reiterates the arguments of OCC: that the cited portion of
Mr. Baker's testimony is hearsay; that statements made by AEP-Ohio customers in the
survey canmot be a business record as it relates to the Commission Staff; and the survey
results were prepared in anticipation of litigation, and is not a business record created or
retained as a regular operation of the Commission’s business. OCC/APJN also claim that
because the reliability standards were established as a part of the Reliability Standards
Case Stipulation, the testimony is improper. OCC/APJN requests that the decision to
deny the motion to strike be overturned. :

RESA and the Signatory Parties assert that no harm or prejudice has been
demonstrated by OCC/APIN. RESA states that unlike cases tried to a jury, Commission
proceedings are tried and considered to Attorney Examiners with the knowledge and
experience to give the contested evidence the appropriate weight. Accordingly, RESA and
the Joint Signatories argue the motion to overturn the Attorney Examiners’ ruling should
‘be denied. (RESA Brief at 2; Signatory Parties Reply Br. at 107-108, 110-112.)

As previously noted, the Commission is not strictly bound by the Ohio Rules of
Evidence and, in this instance, no prejudice has been demonstrated by OCC and APJN
regarding the admission of the customer reliability surveys. These concerns are
inapplicable to administrative proceedings before the Commission, as the Commission has -
the expertise to give the appropriate weight to testimony and evidence. Further, we note
that with the implementation of Rule 4901:1-10-10, O.A.C., Staff was actively involved in
the development of the survey. Thus, the Commission will not overturn the Attorn
Examiners’ ruling in this instance on the basis that it is hearsay. -
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7. Ormet’s Motions to Strike

On November 15, 2011, and November 22, 2011, Ormet filed motions to strike
portions of the Signatory Parties” brief and reply brief. Ormet requests that portions of
pages 47-48 and pages 43-46 of the initjal brief and portions of pages 22-23 and the last full
sentence on page 24 of the Signatory Parties’ reply brief be stricken.

The cited portions of the initial and reply briefs relate to Ormet’s kilowatt hour
(kWh) tax exemption and Ormet’s contractual history with AEP-Ohio and another electric
cooperative. Ormet asserts that the cited portions of the Signatory Parties’ initial brief
were not supported by evidence in the record and are irrelevant to this proceeding. Ormet
notes that the bench sustained its objection on redirect regarding testimony sought on the
kWh tax exemption (Tr. Vol. IIT at 267-268). Ormet asserts that its electric service history is
irrelevant to whether the load factor provision (LFP) is unduly discriminatory going
forward. Ormet contends that Signatory Parties did not request that administrative notice
be taken of its prior applications for reasonable service arrangements filed with the
Commission. As such, Ormet requests that the information be stricken from the brief or
given no weight by the Commission.

The Signatory Parties filed memoranda contra Ormet’s motions on November 21,
2011, and November 28, 2011. In their memoranda contra, the Signatory Parties argue that
Ormet’s history as an AEP-Ohio customer and its exemption from the kWh tax
demonstrate that Ormet has frequently been treated as unique in relation to other AEP-
Ohio customers. The Signatory Parties offer that the issue is not, as Ormet alleges,
whether there is a difference in the services furnished to Ormet, but whether the LFP of
the Stipulation is unduly discriminatory to Ormet. The Signatory Parties refort that,
although the rates determined as a part of the prior unique arrangements may not be
applicable, the prior unique arrangements demonstrate that Ormet has historically been
treated differently from than customers, The Signatory Parties calculation of Ormet's kWh
tax exemption is based on Ormet’s peak demand of 520 MW, as offered by Ormet in its
brief and in testimony (Tr. I at 263). The Signatory Parties reason that the information
presented in the statute, Section 5727.81, Revised Code, need not be entered into the record
and, together with the record evidence, provide sufficient information for the Signatory
Parties to make the arguments on the kWh tax. The Signatory Parties note that the
Attorney Exarniners’ ruling did not go to whether the kWh tax exemption was irrelevant
or unsupported. The Signatory Parties note that it is not necessary that administrative
notice be taken for a Commission order to be cited on brief. Finally, the Signatory Parties
opine that the petitions and one of the applications which Ormet request be stricken, were
actually filed by Ormet, and presumably contained information that was accurate and
reliable. Thus, the Signatory Parties recommend that the Commission reject Ormet’s
motion fo strike any porhon of the briefs and assign the arguments their appropriate
weight.
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Ormet filed replies reiterating its requests to strike. Further, Ormet submits that
any rate differential in the service to similarly situated customers must be based on some
actual and measurable differences in the furnishing of services. Ormet asserts that the
Signatory Parties have not presented a nexus in this proceeding to justify excluding Ormet
from the LFP. Mahoning Cnty. Township, 388 N.E.2d at 742.

The Commission denies Ormet’s motions to strike the Signatory Parties’ briefs
regarding the kWh tax exemption. The kWh tax exemption is clearly set forth in Section
5727.81, Revised Code, and the Signatory Parties have cited sufficient information to make
claims as to Ormet’s kWh tax status. Accordingly, we deny Ormet’s motion to strike the
first full paragraph on page 47 through the end of the second paragraph on page 48 of the
Signatory Parties’ initial brief and references in the reply brief as to the kWh tax
exemption.

In addition, we deny Ormet’s motion to strike the portion of the Signatory Parties’
initial brief which discusses Ormet’s electric service history. As the Signatory Parties point
out, it is not necessary that a party request administrative notice of a Cormmission order to
use the order inits brief. As such, we reject Ormet’s request to strike. We recognize that,
often at Ormet’s request, Ormet has historically been treated differently than other OP
customers. Prior to the filing of this ESP 2 case, Ormet had requested and been approved
to receive a special rate based on the London Metal Exchange (Ormet 2009 Unique
Arrangement). However, most persuasive to the Commission in this proceeding is
Ormet’s current unique arrangement for electric service effective through 2018, which
covers the term of the proposed ESP Stipulation and beyond. The fact that Ormet is
currently provided service pursuant to a unique arrangement effectively puts Ormet in a
service class by itself. As such, the Commission finds it inappropriate to strike that
portion of the initial brief discussing Ormet’s electric service history.

8. FES’s Request to Strike

In its reply brief, FES requests that two portions of Staff’s brief, which reference
transmission cost savings, be stricken and disregarded. FES asserts that claims in the brief
of transmission cost savings are not supported by evidence within the record, are refuted
by Staff's own testimony, and are not supported by any witness to the Stipulation
proceedings. Further, FES notes that Staff’s brief offers no citations to support the claimed
transmission cost savings. Accordingly, FES reasons that the Commission should
disregard Staff’s assertion. (Staff Brief at 8, 10; FES Reply Brief at 30.)

Staff did not file a memorandum contra FES's motion to strike. In light of the fact .

that Staff did not support its claim with any record evidence nor refute FES's assertions,
the Commission finds it is improper to rely on claims in the brief which are unsupported
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‘ by evidence within the record. As such, the references in Staff’s initial brief to any
transmission cost savings shall be stricken.

1L DISCUSSION

A. Applicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced electric service in the context of significant
economic and environmental challenges. In reviewing AEP-Ohio’s application and the
Signatory Parties’ Stipulation, the Commission is cognizant of the challenges facing
Ohioans and the electric industry and will be guided by the policies of the state as
established by the General Assembly in Section 4928.02, Revised Code, which was
amended by Senate Bill 221 (SB 221)

Section 4928.02, Revised Code, states that it is the policy of the state, inter alia, to:

{1)  Ensure the availability to consumers of adequate, reliable, safe,
efficient, nondiscriminatory, and reasonably priced retail
electric service.

(2)  Ensure the availability of unbundled and comparable retail
' electric service. _ .

(3)  Ensure diversity of electric supplies and suppliers.

(4) Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service including, but
not limited to, demand-side management (DSM), time-
differentiated pricing, and implementation of advanced
metering infrastructure (AMI).

(5)  Encourage cost-effective and effident access to information
regarding the operation of the fransmission and distribution
systems in order to promote both effective customer choice and
the development of performance standards and targets for
service quality. :

(6)  Ensure effective retail compehhon by avozdmg anticompetitive
subsidies.

(7}  Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power.
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(8)  Provide a means of giving incentives to technologies that can
adapt to potential environmental mandates.

(9)  Encourage implementation of distributed generation across
customer classes by reviewing and updating rules governing
issues such as mterconnectton, standby charges, and net
metering.

(10) Protect at-risk populations induding, but not limited to, when
considering the implementation of any new advanced energy
or renewable energy resource.

In addition, 5B 221 enacted Section 4928.141, Revised Code, which provides that
effective January 1, 2009, eleciric utilities must provide consumers with an S5O, consisting
of either a market rate offer (MRO) or an ESP. The 850 is to serve as the electric utility’s
default S50.

AEP-Ohio’s application in this proceeding proposes an ESP, pursuant to Section
4928.141, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requires the
Commission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the eleciric utility, and to publish notice in a
newspaper of general circulation in each county in the electric utility’s certified territory.

Section 4928.143, Revised Code, sets out the requirements for an ESP. Under
paragraph (B) of Section 4928.143, Revised Code, an ESP must include provisions relating
to the supply and pricing of generation service. The ESP, according to paragraph (B)(2) of
Section 4928.143, Revised Code, may also provide for the automatic recovery of certain
costs, a reasonable allowance for certain construction work in progress (CWIP), an
unavoidable surcharge for the cost of cerfain new generation fadlities, conditions or
charges relating to customer shopping, aittomatic increases or decreases, provisions to
allow securitization of any phase-in of the SSO price, provisions relating to transmission-
related costs, provisions related fo distribution service, and provisions regarding economic
development.

The statute provides that the Commission is required to approve, or modify and
approve the ESP, if the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply in an MRO under Section
4928.142, Revised Code. In addition, the Commission must reject an ESP that contains a
surcharge for CWIP or for new generation facilities if the benefits derived for any purpose
for which the surcharge is estabhshed are not reserved or made available to those that bear
the surcharge.
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B. Summary of the Stipulation

Pursuant fo an Attorney Examiner enfry issued August 30, 2011, the hearing in the
ESP 2 case reconvened on September 7, 2011. Immediately prior to the commencement of
the hearing, AEP-Ohio and certain parties to the proceedings filed the Stipulation (Joint
Ex. 1} asserting to resolve all the issues raised in the ESP 2 case and several other AEP-
Ohio cases pending before the Commission. The Signatory Parties to the Stipulation are:
AEP-Ohio, Staff, OEG, Constellation, OHA, OMAEG, Kroger, Hilliard, Grove City,
AICUO, Exelon, Duke Retail, AEP Retail, Wal-Mart, RESA, Paulding, OEC, ELPC,
Enemnoc, NRDC, and P3.11

The remaining parties in the proceedmgs inctude: OCC, OPAE, FES, APJN,
Compete Sierra, Dominion, and Ormet (jointly Non-Signatory Parties).

The Stipulation consists of numerous provisions and three appendices’, as well as a
detailed implementation plan. Pursuant to the terms of the Stipulation, the ESP would
establish S50 rates commencing on January 1, 2012 through May 31, 2016. The Companies
would file their next S5O application no later than February 1, 2015 (Signatory Parties’ Jt.
Ex.1 at4). The Stipulation includes, inter aliz, the following provisions:

1. AFP-Ohio agrees to drop its proposals for the Facilities Closure
Cost Recovery Rider, NERC Compliance Cost Recovery Rider,
Carbon Capture and Sequestration Rider, Provider of Last
Resort Rider, Environmental Investment Carrying Charge
Rider, and Rate Security Rider.  The nonbypassable
environmental unit conversion/re-dedication structure is also
being eliminated. (Stipulation at1V.1.a)

2. The Stipulation contains a market transition rider (MTR) which
establishes for demand metered customer classes on a revenue
neutral basis, a nonbypassable energy credit. The energy
credit, known as the load factor provision (LFP), is designed to
stabilize electric service during the transition to deregulation of
generation services by retaining some of the benefits associated
with high load factor customers under current rates. There will
be a nonbypassable demand charge of $3.29/kW-month and an
initial energy credit of $0.00228/kWh to be adjusted quarterly
to produce a net charge of $0 per quarter for G5-2 customers.
The LFP only applies fo customers whose monthly peak
demand is less than 250 MW. In addition, AEP-Ohio shall

11 By letter filed September 9, 2011, as supplemented on September 15, 2011, P3 expressed its intent to be a
Signatory Party to the Stipulation. .
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maintain an interruptible credit of $8.21/kw/month through

 the term of proposed ESP 2 for existing IRP-D customers, with

the incremental costs of approximately $5 million to be
collected through the economic development rider.
(Stipulation at IV.1.b.)

All G5-1 and GS-2 schools that are currently shopping, as well
as GS-2 customers that switch to a CRES provider after
September 6, 2011, will receive a shopping credit of $10/MWh
for the first one milion MWh of usage per calendar year.
Customers that obtain this shopping credit retain it for the
entire term of the ESP. This credit will be included in the MTR

over/under recovery calculation. Further, the MIR shall be -

modified so that only 50 percent is phased out by May 31, 2015,
with the MTR ceasing to existing beginning with the June 1,
2015 billing cycde. {Stipulation atIV.1.c.}

AFEP-Ohio shall establish a nonbypassable Generation Resource
Rider (GRR), which will act as a placeholder for any project
specific costs that the Commission may approve at a later date.

If and when AEP- Ohio seeks recovery through the GRR, AEP- -

Ohio will be required to demonstrate how the proposed project
complies with Section 4928.143(B)(2), Revised Code. AEP-Chio
states that the only projects that it will seek approval for under
the GRR are Turning Point and the Muskingum River 6 (MR6)
project. The Signatory Parties reserve their right to contest or
otherwise take positions in the separate future cases that will
determine whether to establish a nonbypassable charge and the
appropriate level of the charge through the GRR. (Stipulation
atIv.1l.d.} : :

Customers that have waived POLR charges who return from
shopping during the ESP term will be served at the applicable
S50 rate and Case No. 11-531-EL-ATA shall be dismissed upon
approval of the Stipulation. (Stipulation at IV.1.e.)

The Stipulation provides for automatic increases or decreases

to the non-fuel bypassable base generation rate. Adjustments
will be made as necessary in order to achieve an average rate of
$.0245/kWh starting in January of 2012, $.0272/kWh in
January 2013, and finally $.0274/kWh in January 2014, which
would be in effect through May 31, 2015. (Stipulation at IV.1.£)
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10.

1L

12,

13.

" The SEET refwrn on equity (ROE) threshold will be 135

percent, as calculated in a manner consistent with the 2009
Commission order. (Stipulation atIV.1.g.)

AEP-Ohio will not file a séparate application to initiate Phase 2
and beyond for the gridSMART project until completion and
review of Phase 1. (Stipulation at IV.1.h.)

AFEP-Ohio may establish its proposed Plug-in Electric Vehicle
(PEV) tariff and absorb through shareholder funds the $2,500
allowance proposal provided that the costs associated with this
offering shall not be collected from customers. (Stipulation at
IV.1i)

The Stipulation provides for a one-time up front approval for
the Timber Road Renewable Energy Purchase Agreement
(REPA). This would allow for automatic recovery of costs
through the fuel adjustment dause (FAC) and/or the

alternative energy rider (AER) subject to financial audit.

(Stipulation at IV.1..)

The revenue received pursuant to AEP-Ohio’s Green Power
Portfolio Rider (GPPR) will not be credited against REC
expense or otherwise used fo reduce the rate charged to
customers that do not participate in the GPPR. The GPPR
revenue will be used to procure and retire RECs selely on
behalf of the participants in the GFPR nder (Shpulahon at
IV.1k)

The Alternative Energy Rider (AER) will be subject to armual
review in the FAC proceeding, including review by the FAC
auditors. The imitial FAC proceeding under this ESP shall
include a determination of the methodology for valuation of
RECs for bundled purchases and for self-generation. AEP-
Ohio will be entitled to full recovery of prudently-incurred
complianice costs through the AER. (Stipulation at IV.11.)

The current FAC mechanism continues through May 31, 2015.
Upon implementation of full legal corporate separation and
pool modification/ tenmnatmn and until May 31, 2015, the FAC
will accommodate pass through of bilateral contractual

21-
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14.

15.

16.

17.

arrangements between AEP-Ohio (or the successor electric
distribution utility entity} and an AEP affiliate as needed to
supply generation services. A modified FAC mechanism will
continue after May 31, 2015 in connection with a
nonbypassable charge, if any, that is authorized for inclusion in
the GRR.- (Stipulation at IV.1.m.)

The Signatory Parties propose the establishment of the
distribution. investrnent rider (DIR) based on net capital
additions made post-2000 as adjusted for accumulated
depreciation. The associated carrying charge rate will include
components to recover property taxes, commercial activity tax
and income taxes, as well as a return on and a return of plant in
service for net distribution investments on Federal Energy

. Regulatory Commission (FERC) accounts 360-374.  The

Stipulation provides that the return earned on distribution
plants will be based on the cost of debt of 5.34 percent, a cost of
preferred stock of 440 percent, and a return on common equity
of 10.50 percent utilizing a 47.06 percent debt, 0.19 percent
preferred stock, and 5275 percent common equity capital
structure. The net capital additions included for recognition
under the DIR will reflect gross plant-in-service incurred post-
2000, adjusted for growth in accumulated depreciation. As
proposed, the DIR will be adjusted quarterly and andited on an
annual basis for prudency. The annual DIR revenues collected
will be capped at $86 million for 2012, $104 million for 2013,
and $124 million for 2014 through May 2015. (Stpulation at
Vin}

Continue the Enhanced Service Reliability Rider (ESR) as
proposed. (Stipulation at IV.1.0.)

Establish the Storm Da;:nage Recovery mechanism (deferral
and liability accounting) with a baseline of $5 million per Staff’s
testimony beginning with calendar year 2011. (Stipulation at
Vip) :

Approvél of the Stipulation will result in the Commission’s
approval of full legal corporate separation. This would result

.in the transmission and distribution assets of AEP-Ohio to be

held by the eleciric distribution utility (EDU), while the GRR
assets would remain with the EDU. Upon approval of full legal
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_.corporate separation, AEP-Ohio will provide notice to PIM that

it intends to participate in the Base Residual Auction for 2015-
2016. In addition, the Stipulation notes that generation-related
costs associated with the corporate separation will not be
recoverable from customers, (Stipulation atIV.1.q.)

. The Stipulation provides that AEP-Ohio will use a competitive

bidding process (CBP) to meet its 550 obligation beginning
June 1, 2015 through May 31, 2016. The CBP calls for an initial
auction for the first 20 tranches of S5O load in 2013, the next 40
tranches in 2014, and the remainder of the SSO load no later
than 2015. The auction-clearing prices shall be accepted by the
Commission unless the Commission determines that one of the

~conditions set forth in the Stipulation was not met. Details

relating to recovery of auction clearing prices through retail
rates, as well as other matters such as the inclusion of GRR
dedicated resources and procurement of renewables, are to be
addressed in the stakeholder process.” (Stipulation at IV.1.r.)

The Companies agree to make changes relating to competition

 and interaction with CRES providers. AEP-Ohio will add

capacity and transmission information to the master customer
list by or before january 1, 2012. The Companies will modify
tariff switching rules and notice provisions, including the
elimination of the 90-day notice requirement that certain
customers must give before they can enroll with a CRES
provider, the 12-month minimum stay requirements for
industrial or large commerdal customers by June 1, 2015, as
well as the provision that residential and small commercial
customers that return in summer must stay until April 15 of the
following year. The Companies agree to discuss reducing the
$10 switching fee assodated with enrollment with a CRES
provider. (Stipulation atIV.1.s.)

AEP-Ohio will collaborate with Staff to achieve FERC approval
of the corporate separation and subsequent pool modification
and termination prior to the first scheduled auction. Should

“FERC deny AEP-Ohio’s application, then AEP-Ohio is relieved

of its obligation to conduct auctions as provided for in the
Stipulation. The Signatory Parties may file a motion to enforce
the Stipulation in this docket, if they believe AEP-Ohio caused
undue delay in the FERC proceedings. If the Commission finds

23
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AEP-Ohio failed to appropriately handle matters within its
control, AEP-Ohio shall conduct its auctions as provided for in -
the Stipulation. (Stipulation at IV.1.t.)

21.  The Companies shall provide funding for the Partnership With
~ Ohio (PWO) initiative of $3 million annually for the benefit of
low-income customers during the term of the ESP, provided
AEP-Ohio’s return on equity exceeds fen percent for the prior
calendar year.  AEP-Ohio will collaborate with Staff
todetermine the uses of the PWO fund. (Stipulation at
IV.1u )2

22.  The Companies will provide funding for the Ohio Growth
Fund {OGF) initiative of $5 million annually for the benefit of
economic development during the ESP term, provided AEP-
Ohio’s return on equity exceeds 10 percent for the prior
calendar year, with funding not to be recoverable from
customers. Further, an initial commitment of $50,000 annually
over the next three years will be given to AICUO to utilize
either for scholarships or alternative energy upgrades on its
college campuses. (Stpulation at IV.1.v.)

23.  The Signatory Parties and Companies will work to further
develop opporiunities for customer-sited resources and
initiatives in exchange for incentive payments to the customers
or exemptions from certain cost recovery mechanisms. The
Companies commit incentives for LED traffic signals and street
lighting to the cities of Grove City and Hilliard to develop pilot
programs. The Companies commit to fund Grove City and
Hilliard an amount not to exceed $100,000 for each
municipality, pursuant to cost recovery that the Companies

- shall indude in its 2012-2014 portfolio plan. (Stipulation at
IViw) ,

24.  AEP-Ohio shall commit to the acceleration of Ohio shale gas
development through fleet transformation and fuel
diversification. (Stipulation atIV.2.a.)

- 12 While the Stipulation does not provide that this provision shall not be recoverable from customers, the
Commission notes that the Companies testified that this provision comes from sharcholder funding
{AEP-Ohio Presentation Tr. at 54-55). , :
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25.

26.

27.

28.

The capacity charge for CRES providers will be set at an
interim rate of $255 per megawatt-day (MW-day) effective
January 1, 2012, for all shopping above 21 percent.of AEP-
Ohio’s total retail load in 2012, 29 percent in 2013 until
securitization is completed, 31 percent for all or the remaining
portion of 2013, and 41 percent in 2014. The capacity charge
below the established percentages will be the PJM RPM-based
rate. After May 31, 2015, the state compensation mechanism
will expire and the capacity charge will be the PJM RPM-based
capacity rate. As of the date of the Stipulation, customers who
receive their generation service from a CRES provider shall
continue to be served under the RPM rate applicable for the
remainder of the contract term, including renewals. The load
of current CRES provider customers is included in the RPM set
asides during the term of this ESP. (Stipulation at IV.2.b,
Appendix C and Jt. Signatory Parties Ex. 2.) ’

AEP-Ohio agrees to pursue development of up to 350 MW of
customer-sited combined heat and power (CHF), waste energy
recovery (WER), and distributed generation resources in its
service territory, with costs to be recovered under an
appropriate rider. (Stipulationiat IV.2.c)}

The Signatory Parties recommend that the Commission
approve the merger, with the closing to occur after
Commission approval of the Stipulation by the end of 2011.
The Companies agree fo maintain separate rate zones for
distribution rates until the issue is subsequently addressed by
the Commission in a separate proceeding. Effective January 1,

2012, CSP and OP fransmission rates will be consolidated and -

CSP and OP generation rates (including the FAC rates) will
also be consolidated. (Stipulation atIV.3.)

In Case Nos. 10-343-EL-ATA and 10-344-EL-ATA (Emergency
Curtailment Service Riders), the current ECS and PCS, as well
as the proposed ECS will be withdrawn, and AFP-Ohio shall
permit retail customer participation in PIM demand response
programs. Any customer already receiving an incentive from
the applicable tariff rates, and is currently or would like to
participate in PJM programs must agree to commit to the EDTJ,
the peak demand response attributes that have cleared in the
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29.

31.

C.

- PIM market, at no cost to the utility for the duration of the

arrangement. (Stipulation at IV.4.)

The  Signatory  Parties agree  to  the  pool
termination /modification that will be filed with FERC. A pool
modification rider (PMR) will be established with an initial rate
of zero, and should the pool modification/termination’s impact
on AEP-Ohio exceed $50 million prior to May 31, 2015, AEP-
Ohio may request cost recovery of the entire impact throughout
the ESP term by a separate RDR application. The Signatory
Parties reserve the right to challenge this recovery before the
Commission and FERC. {Stipulation at IV.5.)

The Signatory Parties recommend the adoption of the Phase-In
Recovery Rider (PIRR), a mechanism to recover accumulated
deferred fuel costs, including carrying costs, to be effective
with the first billing cycle of January 2012, as well as
securitization of the PIRR regulatory asset.”® The Stipulation
incdudes a clause that, after securitization, should the
Commission or the Court issue a decdision that impacts the
amount of PIRR regulatory assets, AEP-Ohio shall use a
mechanism to make the appropriate adjustment ordered by the
Commission or the Court that prospectively adjusts rates
through a credit or charge. (Stipulation at IV.6.)

The Signatory Parties agree that the ESP package included as
part of the Stipulation is more favorable in the aggregate than
the expected results under an MRO (Stipulation at IV.7).

Standard of Review

Rule 4901-1-30, O.A.C,, authorizes parties to Commission proceedings to enter into
Stipulations. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight. See, Consumers’ Counsel v. Pub. Util. Comm., 64 Ohio 5t.3d
123, at 125 (1992), citing Akron v. Pub. Uil. Comm., 55 Ohio St.2d 155 (1978). This concept is
particularly valid where the Stipulation is unopposed by any party and resolves almost all
of the issues presented in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a Stipulation has been

discussed in a number of prior Commission proceedings.

See, e.g., Cincinnati Gas &

13 Although a signatory party to the Stipulation, Wal-Mart neither supports nor opposes this provision of
the Stipulation.
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Electric Co., Case No. 91-410-EL-AIR (April 14, 1994); Western Reserve Telephone Co,, Case
No. 93-230-TP-ALT (March 30, 1994); Ohio Edison Co., Case No. 91-698-EL-FOR et al.
(December 30, 1993); Cleveland Electric IHum. Co., Case No. 88-170-EL-AIR (Jaruary 30,
1989); Restatement of Accounts and Records (Zimmer Flant), Case No. 84-1187-EL-UNC
(November 26, 1985). The ultimate issue for our consideration is whether the agreement,
which embodies considerable time and effort by the Signatory Parties, is reasonable and
should be adopted. In considering the reasonableness of a Stipulation, the Commission
has used the following criteria:

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2)  Does the settlement, as a package, benefit ratepayers and the
public interest?

(3)  Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission’s analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Power Co. v. Pub. Ltil. Comm., 68 Ohio 5t.3d 547 (1994) (diting
Consumers” Counsel, supra, at 126). The Court stated in that case that the Commission may
place substantial weight on the terms of a Stipulation, even though the Stipulation does
not bind the Commission (Id.).

In addition to taking into consideration the advancement of state policies set forth
in Section 4928.02, Revised Code, and determining the reasonableness of the Stipulation,
because the proposed Stipulation indudes the Companies’ ESP 2 application, the
Commission must determine whether the ESP is more favorable in the aggregate than
MRQO, pursuant to Section 4928.143(C)(1), Revised Code. The Commission has thoroughly
reviewed the Stipulation, as well as the issues raised by the Non-Signatory parties, and we
believe that, with the modifications set forth herein, we have appropriately reached a
conclusion advancing the public’s interest.

ML IS THE PROPOSED ESP MORE FAVORABLE IN THE AGGREGATE AS
COMPARED TO THE RESULTS THAT WOULD OTHERWISE APPLY UNDER
SECTION 4928.142, REVISED CODE.

Section 4928.143(C)(1), Revised Code, provides that the Commission should
approve, or modify and approve, an application for an ESP if it finds that the ESP,
including its pricing and all other terms and conditions, including any deferrals and future
recovery of deferrals, is more favorable in the aggregate as compared to the expected
results that would otherwise apply under Section 4928.142, Revised Code (statutory test).
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The Signatory Parties contend that the proposed ESP, including its pricing and all
other terms and conditions, is more favorable in the aggregate as compared to the
" expected results under an MRO. According to the Signatory Parties, there are three

aspects to the ESP test, the first being price comparison. AEP-Ohio witness Thomas
estimated the ESP impact as compared to a price of an MRO amounts to $0.71/MWH,
- which AEP-QOhio witness Allen quantified as the proposed ESP being less favorable than
the results that would otherwise apply under the statutory test by $108 million for non-
shopping customers (Signatory Parties Br. at 137-38, citing to AEP-Ohio Ex. 4 and Ex. 5}.

The Signatory Parties provide the second part of the test involves the evaluation of
other quantifiable non-price benefits that would result from the proposed ESP that are
unavailable under results that would otherwise apply as set forth in the statutory test. In
support of this part of the test, Mr. Allen’s testimony provides that the discounted capacity
provided to CRES providers is an $856 million benefit, the reduced carrying cost rate for
the PIRR is a $104 million benefit, and the net present value of the PWO and OGF
initiatives is $27 million. Mr. Allen also believes that the SEET ROE threshold is a
potential benefit, noting the last AEP-Ohio SEET threshold approved by the Commission
was 4.1 percent higher than the threshold agreed to in the Stipulation (AEP-Ohio Ex. 4 at
18-20). : :

Third, the Signatory Parties explain that there are benefits of significant value that
are not yet quantifiable. In support of the non-quantifiable benefits, the Signatory Parties
provide that the ESP creates an earlier transition to market than is otherwise possible, and
allows for the elimination of POLR charges. The Signatory Parties also assert that the
commitment to pursue distribution revenne decoupling and alternative customer-sited

generation resources are additional benefits. (Signatory Parties Br. at 145-147.)

FES counters that AEP-Ohio has failed to meet its burden of proving the proposed
ESP is more favorable in the aggregate as compared to the results that would otherwise
apply under Section 4928.142, Revised Code. In support of its assertion, FES points out
that every witness, including AEP-Ohio witness Thomas and Staft witness Foriney, along
with the Non-Signatory Parties” witnesses, found the proposed ESP price is higher than
the projected MRO price. FES further claims that the Signatory Parties attempt to distort
the statutory test by ignoring certain terms of the proposed ESP. (FES Br. at 7-12.)

FES also believes that, although AEP-Ohio witness Thomas’s ESP vs. MRO price.
test correctly indicated that an MRO would cost less than the proposed ESP, it contains
several material flaws. Specifically, FES claims that she failed to include values for the
GRR, PMR, DIR, and MTR, did not use AEP-Ohio’s own estimates of fuel costs, and
assumed above market capacity prices, resulting in the competitive benchmark price being
overstated. In addition, FES claims that Staff witness Fortney incorrectly calculated the
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market price in his statutory price test by using the wrong comparable market rate. (4. at
13-20). '

FES also opines that the benefits that AEP-Ohio uses to support the proposed ESP
are non-existent. First, FES claims that AEP-Ohio cannot use the fact that it agrees to
provide capacity to CRES providers at a significant discount as a benefit. FES states that

- this is not a benefit, as AEP-Ohio has not shown that it would have ever been entitled to
use the original capacity charge as proposed in its application, and no Signatory Party,

“including Staff, found the reduction from the original capacity price to be a benefit to the
proposed ESP (Id. at 43-45). FES also asserts that the Mr. Allen’s claim that the PIRR’s
effect of lowering carrying costs is incorrectly calculated, as were the benefits associated
with the PWQO and OGF. FES also believes that the fransition to market cannot be
considered a benefit, as the Commission has the authority to waive any blending after two
years under an MRO option. Further, FES states that the benefits associated with AEP-
Ohio’s investment in natural gas and solar generation are speculative, as there is no
guarantee they will ever happen. (Id. at 80.)

IEU expresses similar concerns, stating that Ms. Thomas, as well as Mr. Foriney's
comparison analyses are flawed (IEU Br. at 21-29). In addition, IEU and OCC/APIN claim
that the non-price benefits touted by the Signatory Parties either do not exist or are
speculative (OCC/APIN Br. at 34-35). Specifically, OCC/APIN dlaim the Signatory
Parties’ assertion that the removal of POLR charges from the ESP is a benefit is incorrect.
OCC/APJN explain that both the Court and the Commission found there was no
evidentiary support for the POLR charges (Id. at 37, citing to In re Application of Columbus
5. Power Co. (2011), 128 Ohio St. 3d 512; Remand Order at 22-24).

Staff provides that the Non-Signatory Parties are incorrect in arguing that the
Stipulation is not more favorable in the aggregate than the MRO option. Staff notes that its
witness, Mr. Foriney, testified that while the Stipulation would fail on a strictly
quantitative basis, the Stipulation provides numerous benefits that are impossible to
quantify. Specifically, Mr. Fortney explains that the change in AEP-Ohio’s business model
which would allow for a competitively bid SSO by 2015, as well as the possibility of a new
generation plant in Ohio that operates on Ohio shale natural gas are tremendous benefits
of the proposed ESP. (Staff Br. at 19-20, Tr. Vol. X at 1714, 1751-1752.)

RESA asserts that the differences in methodologies and projected prices calculated
under the statutory test, even from Non-Signatory Parties” experts, demonstrate that the
pure numeric price analysis is too imprecise and uncertain to be conclusive. These
differences, RESA notes, are useful and informative, but, because of the vast differences, it
cannot be the sole determinative factor in this proceeding’s cutcome. Further, pursuant to
Section 4928.143(C)(1), Revised Code, the Commission should consider a number of
factors, both qualitative and quantitative, to defermine in the aggregate whether the
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proposed ESP is more favorable than an MRO. Thus, RESA proclaims, that the Non-
Signatory Parties fail to understand that the statutory test requires. the Commission to
weigh a number of factors, and thus it should not base its decision on a single strict
numeric test. (RESA Br. at 19-24)

In response to criticisms by the Non-Signatory Parties, the Signatory Parties explain
that it is not necessary to include forecasted fuel charges in the price test, noting that
Section 4928.142(D)), Revised Code, provides the option of adjusting 2011 prices for
changes in fuel and note that the Commission has not required forecasted data to be
reflected in the price test (Signatory Parties Br. at 148 citing to Opinion and Orders in Case
Nos. 08-917-EL-550 et al. (AEP-Ohio S5O Case), and 08-920-EL-SSO (Duke Energy Ohio
S50 Case). The Signatory Parties argue that the Stipulation’s capacity prices are
appropnate to use in the competitive benchmark price, as they represent a negotiated
price for capacity available to CRES providers and CBP bidders. Further, the Signatory
Parties explain that it is not necessary to include the 2015-2016 auction year in the price
test, as all SSO generation in this period is being supplied through wholesale power
purchased through competitive markets. The Signatory Parties also believe it is not
necessary to include the GRR and PMR in the fest, as both are placeholder mechanisms
that would be established with initial rates of zero. (Id. at 149-159.)

The Commission finds that, pursuant to Section 4928.143, Revised Code,
modifications must be made to the Stipulation for the proposed ESF to be more favorable
in the aggregate than the expected results that would occur under Section 4928.142,
Revised Code. In order to determine what modifications need to be made, we must first -
analyze which ESP/MRO comparison to use as the foundation for our analysis. Witnesses

" providing testimony on the statutory fest include AEP-Ohio witnesses Thomas, Allen and
Hamrock, Staff witness Fortney, FES witniesses Lesser and Schnitzer, IEU witness Murray,
and OCC witness Duann.

We believe there are several material flaws in AEP-Ohio’s testimony for
determining whether the proposed ESP meets the statutory test. First, we believe Ms.
Thomas erred by failing to include a cost for the GRR in her price comparison. As Staff
witness Fortney testified, it is reasonable to include an estimated charge for the GRR, as
AEP-Ohio has produced a revenue requirement for the Turning Point project, and AEP-
Ohio has claimed the Turning Point project as a benefit of the proposed ESP (Tr. X at 1694-
1695).

Second, we find that AEP-Ohio wrongly identified the removal of POLR charges as
non-quantifiable benefit, as this was mandated the Commission in the remand proceeding,
Third, we believe the Signatory Parties and AEP-Ohic cannot claim the discounted
capacity price to CRES providers as a benefit. As Mr. Foriney appropriately stated in his
testimony, AEP-Ohio’s requested capacity price in its application was never certain, and
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therefore, it canmot be considered as either a benefit or meaningful number for the
purposes of conducting the statutory test (Tr. X at 1707-1708).

Although we note the Non-Signatory Parties concerns that the PMR was not
included in the price analysis, we believe it would have been speculative because there is
no estimate on what the potential PMR costs could be (Tr. V at 678-679). We also agree
with the Signatory Parties in their assertion that forecasted fuel costs do not need to be
included in the price test based on Section 4928.143(D), Revised Code, as well as
Commission precedent in the ESP 1 case and Duke Energy SSO Case (In Re AEP Ohio, Case
Neos. 08-917 and 08-918-EL-SS0, Staff Ex. 1A, and Opinion and Order, at 71-72; In Re Duke
Energy Ohio, Case No. 08-920-EL-SS0, Opindon and Order, at 11-13 and Attachment 2).
Regarding the MIR, while Ms. Thomas did not include it in her cost analysis, AEP-Ohio
_ appropriately recognized it as a cost when considering other non-price benefits from the
proposed ESP (AEP-Chio Ex. 4 at 18). Further, we note that the Non-Signatory Parties
concerns about the DIR not being present in the price analysis are unwarranted, because
AEP-Ohio would otherwise be entitled to seek an increase in distribution rates pursuant to
Section 4909.19, Revised Code.

As Staff witness Fortney testified in this proceeding, due to the elimination of POLR
charges out of the current generation rate as a result of the remand proceeding, the
numeric price analysis changed in the statutory test (Tr. X at 1695-1697). As a result, Mr.
Fortney explained that an MRO was more favorable than the proposed ESP by
approximately $276 million (14.). While many Signatory Parties correctly point out that the
numeric price test is only a factor and should not be the sole consideration pursuant to
Section 4928.142, Revised Code, the fact that there is a gap of over $325 million between
the proposed ESP and MRO is significant enough that we believe it is necessary to make
modifications to the proposed ESP.

The Stipulation provides that the proposed ESP includes automatic annual
adjustments to the bypassable base generation rate to achieve average rates of
$0.0245/kWh in January 2012, $0.0257 /kWh in January 2013, and $0.0272/kWh in January
2014, to be in effect through May 31, 2015 (Stipulation at IV.1.f). Based on Mr. Foriney's
testimony in the record and in looking to Mr. Foriney’s statutory test Attachment A4, it is
apparent that the base generation rates are a significant factor in the MRO being more
favorable than the proposed ESP in the numeric price test (Staff Ex. 4).

The Commission finds that we must modify the Stipulation to adjust the proposed
automatic base generation rate increases in order for the proposed ESP to meet the
statutory provisions of Section 4928.143, Revised Code. While FES correctly points out
that the market price errors in Mr. Fortney's test reflect the proposed ESP being less
favorable by approximately $325 million as opposed to $276 million, we note that FES's
Table 3 reflects that in the June 2014 to May 2015 period, the proposed ESP is actually
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more favorable than results that would otherwise apply under the statutory test (FES Br. at
19). Using the values established by Mr. Fortney in the record in this proceeding, and

noting FES's corrections, if we reduce the proposed increase in base generation rates by

5 half to achieve annual average annual rates of $0.0227/kWh in January 2012, $0.0233/kWh
in January 2013, and to $0.0241 for January 2014, the proposed ESP will be more favorable
than the MRO by $42453,616. Accordingly, with these modifications fo the base
generation rate adjustments, we find that the proposed ESP is quantitatively better than
the results that would otherwise apply under Secfion 4928.142, Revised Code. However,
as RESA correctly pointed out in their brief, we are required, pursuant to Section
4928.143(C)(1), to consider other factors, induding qualitative factors, as the pure numeric
test should not be conclusive of our anaiysm

As we previously stated, the Commission agrees with the Non-Signatory Parties
that the removal of POLR charges and the discounted capacity rate cannot be considered
benefits of the Stipulation’s proposed ESP. However, the Commission finds that Staff,
along with the Signatory Parties and AEP-Ohio, are correct in their assertions that the ESP,

- as proposed, creates an earlier transition to market than is otherwise possible. The record
demonstrates that the redesign of AEP-Ohio’s corporate structure will be smoother if steps
are taken prior to the transition to a competitively bid 550. Further, the MR6 and Turning
Point projects contribute the diversity of supply as is consistent with Section 4928.02,
Revised Code, and allow the Commission to determine the need for construction of
additional generation facilities in the event needed capacity additions are not developed
by the market. In addition, the PWO and OGF initiatives are significant benefits that
should be included when considering this proposed ESP in the aggregate. Further, our
modification to remove the contingency relating to AFP-Ohio’s ten percent on equity, as
described below, removes any doubt that these inifiatives will occur. PWO and OGF, are
significant benefits that should be included when considering this proposed ESP in the
aggregate. These benefits, coupled with the additional modifications to the Stipulation
discussed below and with the fact that the quantitative analysis now favors the proposed
ESP by over $35 million, ensure that, in the aggregate, the proposed ESP is more favorable
than the results that would otherwise apply under Section 4928.142, Revised Code.

IV. STIPULATION THREE PRONG TEST

A Is the Stipulation the Result of Serious Bargammg Ameng Capable,
Knowledge Parties?

The first prong of the Commission’s test in evaluating the reasonableness of a
Stipulation requires an analysis of whether the settlement is a product of serious
bargaining among capable, knowledgeable parties. There is disagreement among the
Signatory Parties and Non-Signatory Parties as to whether the first prong was met.
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‘The Sigratory Parties provide that the Stipulation is the result of an extensive
process involving experienced parties with diverse interests ranging from “industrial,
commercial, and residential customers, to competitive generation suppliers, CRES
providers, municipalities, alternative and advanced energy providers, curtailment service
providers, and environmental groups,” (Signatory Parties Br. at 19). The Signatory Parties
explain that the discovery process enabled parties to gather extensive information about
issues relating to the cases in this matter, noting that AEP-Ohio responded to over 2,187
requests for discovery (Id. at 20). The Signatory Parties provide that the creation of the
Stipulation was the result of a process that was transparent and included representatives
from all intervening stakeholders (Exelon Ex. 1 at 2). In addition, parties met five times
throughout the month of August to resolve disputes among parties, with Staff conducting
meetings several times with infervening parties without the Companies present, to
facilitate the negotiation process (AEP-Ohio Ex. 8 at 8-9). Staff notes that the Signatory
Parties have an extensive history of participating in matters before the Commission (Staff
Ex. 4 at 2). Further, when emphasizing the seriousness of the bargaining that occurred
among parties, Mr. Fortney explained that it was also very lengthy and extensive (Id.).

- Following the August 30, 2011, joint motion for continuance, the Signatory Parties
maintain that OCC, IEU, and FES were in opposition fo the motion, and chose to stop
participating in setllement negotiations. These parties established a joint defense
agreement following the motion, while the resulting Signatory Parties continued to meet
and drculate draft proposals until the Stipulation was filed on September 7, 2011 (AEP-
Ohio Ex. 8§ at 8-10, Tr. VII at 1284)., AEP-Ohio also maintains that it continued to reach out
to all parties even after some of the Non-Signatory Parties chose not to participate in
settlement negotiations (Signatory Parties Br. at 22, citing to AEP-Ohio Ex. 8 at 9-10, Tr. VI
at 941-942). Further, the Companies assert that prior to the Stipulation being finalized, a
draft of the Stipulation was sent to all parties, including those who entered into a joint
defense agreement, and solicited all parties to provide input (/4. at 22).

OCC disputes that all of the Signatory Parties were knowledgeable about the
contents of the Stipulation. As an example, OCC notes that Signatory Party Grove City,
did not perform an independent analysis but rather relied on analysis provided by other
parties (Tr. IV at 508-512). OCC also points to Exelon’s use of financial analysts to
formulate its opinion on the Stipulation {Exelon Ex. 1 at 7, Tr. VI at 1016-1034). OCC
opines that these examples indicate that not all parties were knowledgeable to the effects
of the Stipulatior, but rather were focused on their own parochial interests (OCC Br. at 22-
24).

IEU raises similar concerns, noting that multiple Signatory Parties did not perform
an independent analysis on whether the proposed ESP was more favorable in the
aggregate than what would otherwise apply under the statutory test JEU Ex. 9A at 6-7).

" In addition, IEU states some of the parties were not knowledgeable on all parts of the
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Stipulation as evidenced by several parties having differing interpretations on key
provisions, such as the pool modification or termination rider (Tr. IV at 492494, 554, Tr. V
at 708, Tr. IX at 1639). IEU also argues that some of the Signatory Parties committed to
provisions in the Stipulation without any knowledge of the provisions (IEU Ex. 14).

FES states that the first prong canniot be met because the Stipulation was the result
of exclusionary settlement discussions, and the Signatory Parties conducted little analysis
of the actual terms of the Stipulation. FES witness Banks asserts that it, along with OCC
and OPAE, were excluded from settlement negotiations after August 30, 2011 (FES Br. at
139-140, citing to FES Ex. 1 at 57-59, FES Reply Br. at 70-71). FES maintains that its
exclusion from negotiations is significant because while some CRES providers support the
Stipulation, FES is the only CRES provider currently active in AEP-Ohio’s service territory
(Id). FES maintains that this is the type of situation that the Supreme Court was
concerned with in Time Warner AxS v. Pub. Util. Comm., 75 Ohio St.3d 229, 233 .2 (1996),
in which the Court expressed concerns about the Commission adopting a partial
Stipulation arising from exclusionary settlement meetings in which an entire customer
dass was excluded. FES contends that a similar situation arose in the creation of the
partial Stipulation in this matter, because while the Signatory Parties contained CRES
providers, none of their interests are comparable to FES’s interests (FES Ex. 1 at 57-59).

The Signatory Parties counter that all parties, including FES, were kept engaged in
the settlement process, even after they stopped participating in negotiations (Signatory
Parties Br. at 24-25). Further, in response to IEU’s argument that each signatory party
focused on its own area of self-interest, Exelon notes that “the fact that each of the various
settling parties focused on and fought for the particular items about which it was most
knowledgeable and in which it was most interested, makes the overall settlement better,
not worse, as it assures that detailed attention and consideration were given to all
pertinent issues,” (Exelon Br. at 5, citing Exelon Ex. 1 at 1-2, Staff Ex_ 4 at 2).

The Commission finds assertions that the Stipulation was not the result of serious
bargaining among capable, knowledgeable parties, to be unpersuasive. The Signatory
Parties are represented by experienced counsel, who have appeared before the
Commission in many cases. Further, the Signatory Parties represent a diversity of
inferests including the Companies, CRES providers, industrial and commercial customers,
and Staff. While certain parties to the Stipulation are more experienced on certain
provisions and subject matters within the Stipulation, this does not indicate that parties
were not capable or knowledgeable on the Stipulation. It is inevitable that when multiple
diverse parties with differing interests and objectives come together to bargain and
negotiate a Stipulation such as the one proposed in this proceeding, various settling
parties may have more background knowledge and experience in particular parts of the
Stipulation than others. We agree with the assertion that this is a benefit to the negotiation
‘process, as.it allows for detailed analysis on the individual provisions within the
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Stipulation by those parties who are experts on it, while allowing parties who may not be
as familiar with a certain subject matters to provide new insights, raise questions, and
challenge the product as it evolves. Thus, it appears insincere for some parties to proclaim

. that there were not diverse enough interests involved in the negotiation process, but then
in turn state that the Stipulation should not be adopted because not all of the parties were
knowledgeable on every specific aspect of the Stipulation.

Further, there is sufficient evidence in the record to support that the Stipulation is
the product of serious bargaining. Numerous meetings were held throughout the month
of August by both Signatory and Non-Signatory Parties, and additional discussions were
conducted by Staff without the Companies present. In addition, the record supports that
these discussions were open and transparent, and the settlement dialogue remained open
even after some parties determined that the likely result would not be in their best
interests.

With respect to the concerns raised by FES, the Commission believes there is
msufficient evidence to determine that FES was actually excluded from settlement
discussions or that the concerns the Court had in Time Warner are applicable here. FES's
claim that other parties, including OCC and OPAE, were excluded from settlement
negotiations, is inaccurate and misleading. In their initial briefl%, the Customer Parties
acknowledge that ”...it becaine apparent to several intervenors, including Customer
Parties, that the proposed settlement would not result in an acceptable resclution... These
intervenors expressed their desire to no longer participate in the negotiations at various
stages of the process,” (OCC/APIN Br. at 3). Such misleading statements undermine
FES’s credibility in presenting its arguments on all issues in this proceeding rather than
just this issue. ' ' ‘

The Cowrt’s language in Time Warner is inapplicable to this proceeding. The fact
that other CRES providers were actively engaged in this proceeding provides ample
support CRES providers as a group were not excluded from the negotiations that led to
the Stipulation. Further, while FES may feel their inferests are significant in comparison to
the multiple CRES providers that signed the Stipulation, FES has not demonstrated that its
interests are unique from other CRES providers.

Accordingly, the Commission finds that the Stipulation appears to be the product of
serious bargaining among capable, knowledgeable parties and meets the first prong of our
test for considering the Stipulation. :

14 The Initial Brief filed by Customer Parties on November 10, 2011, was prior to OPAE’s motion to
- withdraw from this proceeding.
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B. - Does the Stipulation Violate Any Important Regulatory Practices or
Principle?

1. Market Transition Rider

The Comumission finds that the Signatory Parties provide sufficient support for the
MTIR, however, we believe a modification is necessary. The Signatory Parties state the
MIR’s rate design will facilitate the transition from the Companies’ current generation
rates to the market-based SSO generation service rates by limiting the first, second, and
third year changes in rates in a uniform manner to all customer classes, ultimately
~accomplishing 50 percent of the transition from current to market-based rates (AEP Fx. 2
~ at9). The Signatory Parties also note that the interruptible credit reflects the Companies”
efforts to restructure its interruptible service offering to aid in the transition to the
Companies’ participation in the competitive bid process (Id. at 6). Further, AEP-Ohio
- wiitness Roush claims that the MTR will actually result in a reduction in rates when
compared to the change in rates before the MIR (AEP-Ohio Ex. 22 at Ex. DMR-R4). The
Signatory Parties believe that, rather than waiting until the market transition in June 2015,
which could subject customers to abrupt rate changes, the MIR design provides a
reasonable glide path, and is reasonable based on both cost and market relationships
(Signatory Parties Br. at 40). ‘

The Signatory Parties assert that the MTR is designed to create stability for
commercial and industrial customers, as is appropriate under Section 4928.143(B)(2)(d),
Revised Code (OEG Ex. at 7-9). AEP-Ohio witness Roush maintains that this certainty is
L essential to commercial and industrial customers, as it will keep pricing consistent during
the transition towards the deregulation of generation service pricing (AEP-Ohio Ex. 2 at 9).
Further, OEG witness Baron proclaims that the stability in pricing for these customer
classes will encourage economic development in these industries (OEG Ex. at 7-9). The
Signatory Parties explain that the MTR will actually result in a reduction in rates when
compared to the change in rates before the MTR, by uniformly fransitioning any above or
below average charges (AEP-Chio Ex. 22 at Ex. DMR-R4}. Further, Mr. Roush explains
that GS-1 and GS-2 customer schools taking service under the standard service offer are
not subject to the MTR and that such schools, as well as other G5-2 customers, may be
eligible for shopping credits of $10/MWh (AEP-Ohio Ex. 2 at 11-12). Mr. Roush explained
that the exemption from the MTR will reduce schools’ rates (Tr. I at 95).

Regarding the LFP, the Signatory Parties maintain that the Companies have
authorization to implement the provision pursuant to Section 4928.143(B)(2), Revised
Code, and the results of the LFP are consistent with state policy by allowing for rate
certainty for retail electric service (Signatory Parties Br. at 41). The Signatory Parties claim
the stability created by the LFP also promotes state economic development (OEG Ex. 1 at
6-7). Mr. Baron points out that, as AEP-Ohio does not earn any profit from the LFP, it is
appropriate for it to be nonbypassable, and it will not effect residential customers.” (I4.)
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The Signatory Parties also note that the LFP is not discriminatory towards Ormet, as
Ormet has historically been treated differently than other AEP-Ohio customers, and thus,
it is not discriminatory to continue to do so in this case {OEG Ex. 1 at 7-8). Further, Mr.
Baron notes because Ormet’s peak demand is 530 MW and its load factor is typically
around 98 percent, to apply the LFP to Ormet would significantly skew results and result
in a significant rate increase to every other GS-2, GS-3, and G54 customer in Ohio (I4.).

IEUJ asserts that the MTR design, which lowers rates for customers more likely to
shop and raises rates for those less likely to shop, is an attempt by AEP-Chio to restrict
: customer choice and limit competition (IEU Br. at 31 citing to FES Ex. 2 at 39 and Tr. IV at

532-39). FES believes this is unreasonable in that it subsidizes customer classes in an
unfair manner (FES Ex. 42-44). Specifically, FES witness Lesser explains that the school
shopping provision of the MIR creates an incentive for customers that may be less
profitable to the Companies to switch to CRES providers, allowing AEP-Ohio to focus on
its more profitable customers. This incentive, FES argues, is anti-competitive, and forces
one set of ratepayers to subsidize shopping by another set of ratepayers (Id. at 43-44). FES
witness Banks argues that the shopping credit for GS-2 customers and GS-1 and GS-2
schools of $10/MWh for the first 1,000,000 MWh, may potentially harm customers who
would be eligible for the credit, but may never receive it because it is capped at 1,000,000
MWh of usage per calendar year (FES Ex. 1 at 19-20). Mr. Banks states that this limit may
also discriminate against any new customers to AEPOhlo s territory (Id).

Ormet argues that the LFP is discriminatory, explaining the rate structure of the
LFP deliberately exclude Ormet from its benefits. The LFP, Ormet asserts, would leave
Ormet as the only GS-3 or GS-4 customer to pay a rate that other parties consider to be
unjust and unreasonable to high load factor customers (Tr. V at 648-649, Ormet Fxs. 4, 5,
and 13). Ormet points out that if the LFP is approved, it would be required to subsidize
other customers, including competitors, at a cost of $17 million per year (Ormet Ex. 7, Tr. I
at 125). Ormet cites to two Court cases, which provide that for there to be an mequahty in
rates, the difference must be based upon an actual differences in furnishing services to a
customer, and the reasonableness must be determined from evidence within the
Commmission’s record. (Ormet Br. at 9 citing to 388 N.E.2d, 739, 742, Ohio 1979, and 592
s N.E2d 1370, 1373, Ohio 1992). In addition, Ormet states that under Section 4905.33,
. Revised Code, a utility is forbidden from charging different rates to like customers (Ormet
Br. at 8). Ormet believes that the record indicates that the Signatory Parties have not
provided a reasonable justification for the discriminatory treatment. Further, Ormet
stresses that the LFP undermines the current reasonable arrangement the Comumnission
approved in Case No. 09-919-EL-AEC (Ormet Unique Arrangement Case).

The Commission finds that the proposed MIR is consistent with state policy by
providing rate certainty and stability to AEP-Ohio customers while AEP-Ohio transitions
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its rate structure. The Commission believes that rate stability is an essential tool in order
to promote economic development and ensure business retention in Ohio and the MTR
ensures that customers will not face any uncertainty or abrupt changes through June 2015.
However, we believe a modification to the Stipulation is necessary. The record indicates
the shopping credit for GS-1 and GS-2 schools who are currently shopping and GS-2
customers that switch, is too small and has the potential to exclude many eligible
customers with the 1,000,000 annual MWh limit. This may slow economic development
by excluding new customers who move into AEP-Ohio’s service territory but are capped
out. Accordingly, the Commission finds that the customer credit should be modified to
$10/MWh for the first 2,000,000 MWh of usage per calendar year, with any unused MWh
to carry over to the next calendar year. We also note that the increased shopping credit
will serve to mitigate the increase to the rates of the GS-2 customers.

In addition, the Commission finds the LEP does not violate any regulatory principle
or practice. Pursuant to Section 4928.143, Revised Code, EDUs may create provisions to
promote economic development and provide rate stability to high load customers. The
record sufficiently establishes that the proposed 250 MW peak threshold was created to
ensure that rates would be stable enough to retain existing high load customers and
promote economic development, without creating a dramatic provision that would
actually lead to a rate increase for AEP-Ohio’s industrial and commerdal customers. The
LFP, as proposed in the Stipulation, appropriately strikes such balance.

The Comunission finds Ormet’s arguments to be without merit. While it is true that
Ormet is not eligible to receive the LFP, the provision is not discriminatory towards
Ormet, as Ormet's rates are set pursuant to its Unique Arrangement Case, not AEP-Ohio’s
S5O rates that other high load industrial and commercial customers fall under.
Accordingly, as Ormet has its own unique arrangement plan which runs through the
entire term of the proposed ESP, it is disingenuous for Ormet to proclaim it is being
treated differently from similarly situated customers when there are no similarly situated
customers. Further, as a result of Ormet's Unique Arrangement Case, Ormet is already a
beneficiary of the rate stability benefits the LFP is designed to create. Therefore, the
Comumission finds that the MTR provision of the Stipulation, indluding the LFP contained
within the MTIR, does not violate any important regulatory principle or practice,

2. Generation Resource Rider

AEP-Ohio witness Allen explains that the inclusion of the GRR in the Stipulation
will provide AEP-Ohio with a placeholder mechanism to recover, if necessary, for costs
associated with either the Turning Point solar project and the MR 6 shale gas project (AEP-
Ohio Ex. 4 at 4-5). The Signatory Parties state that Sections 4928.143(B)}(2)(b) and (c),
Revised Code, make it permissible for the Commission to establish the GRR with an initial
rate of zero, and it will only change if the Commission later approves a project-specific
charge in a separate proceeding. The Signatory Parties reiterate that all of the parties to
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the Stipulation will reserve the right to oppose or support the establishment of any charge
to be included in the GRR, and the costs would ultimately be subject to Commission
review and approval under Section 4928.143(B}2)(b) and (c), Revised Code (Signatory
Parties Br. at 51, OEG Ex. 1 at 12-13). The Signatory Parties note that the rejection of the
GRR would preclude the Commission from later deciding on the MR 6 shale gas project or
Turning Point solar project (Id. at 52).

FES asserts that AEP-Ohio has failed to provide evidence to establish that costs
associated with MR 6 and Turning Point meet the requirements in Section
4928.143(B)2)(b) or (c), Revised Code (FES Ex. 2 at 45-46). FES opines that the approval of
a placeholder rider like GRR would “cast a cloud of uncertainty over competitive
markets.” (I4. at 55). Accordingly, FES believes that based on the record, the GRR cannot
be approved. Similarly, IEU asserts that the Companies have made no attempt to justify
the GRR, but simply noted that the recovery under the rider is subject to future
Commission proceedings (IEU Br. at 47 citing Tr. IV at 598).

* Upon review of the record, we agree with the Signatory Parties that the language of
Section 4928.143(B)(2), Revised Code, allows for a reascnable allowance for construction of
an electric generating facility, and the establishment of a nonbypassable surcharge for the
life of an electric generation facility. The Commission also notes that in order to consider -
the Turning Point and/or MR 6 projects we need to approve the placeholder mechanism
pursuant to Section 4928.143, Revised Code. However, the Commission explicitly notes
that in permitting the creation of the GRR, it is not authorizing the recovery of any costs
for the Companiies but is allowing for the establishment of a placeholder mechanism, and,
as the Signatory Parties correctly assert in the Stipulation and in their brief, any recovery
under the GRR must be authorized by the Commission. The Commission cannot and will

‘not approve any recovery unless the Companies meet their burden set forth in Section
4928.143(B)(2), Revised Coede, nor are any of the Signatory Parties obligated to take a
position in support or opposﬂ;mn to any potential nonbypassable charges by sponsoring
- the Stipulation. The concerns expressed by FES and IEU are premature and will be
addressed in a subsequent hearing if and when the Companies request a charge through
the GRR. Accordingly, the Commission finds the establishment of the placeholder
mechanism, GRR, does not violate any important regulatory principles or practices.

We are not persuaded by claims that the GRR casts a cloud of uncertainty over
competitive markets in Ohio. Although we will first look to the market to build needed
capacity, the proposed GRR provides a lifeline in the event that market-based solutions do
not emerge for this state’s generation needs. While Section 4928.143(b)}(2), Revised Code,
provides the Commission with authority to order construction of new generation facilities
in Ohio, such new generation or capacity projects will only be authorized when generation.

~ needs cannot be met through the competitive market. Therefore, generation projects
under the GRR, or any other surcharge authorized by Section 4928.143(b)(2), Revised
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Code, must be based upon a demonstration of need under the integrated resource

planning process and be narrowly tailored to advance the policy provisiofis contained in

Section 4928.02, Revised Code, or the statutory mandates con’camed in Section 4928.64,
- Revised Code.

For example, with respect to Turning Point, AEP-Ohio will have the opportunity in
subsequent proceedings to demonstrate that the Turning Point project is necessary to
comply with the solar renewable energy resource provisions contained in Section 4928.64,
Revised Code, and that sufficient solar energy resources are not available through
competitive markets. The Commission notes that we have previously determined that

_solar energy resources have not been available through competitive markets in sufficient
quantities in Ohio to comply with the statutory mandates. In re Ohio Edison Company, The
Cleveland Electric Iuminating Company and The Toledo Edison Company , Case No. 11-2479-
EL-ACP, Finding and Order (August 3, 2011) (granting force majeure determination for in-
state solar energy resource requirement for 2010); In re FirstEnergy Solutions Corp., Case
No.10-467-EL-ACP, Finding and Order (February 23, 2011) (granting force majeure
determination for in-state solar energy resource requirement for 2009). Regarding the
proposed MR6 faclity, AEP-Ohio will need to demonstrate, in subsequent proceedings,
that the proposed facility is necessary to meet policy directives contained in Section
4928.02, Revised Code, such as maintaining adequate, reliable, efficient, and reasonably-
priced retail generation service and ensuring the diversity of supply, and that the policy
mandates cannot be met through market-based solutions.

Finally, the concerns expressed by FES and IEU are premature and will be

- addressed in a subsequent proceeding if and when the Companies request a charge

through the GRR. Accordingly, the Commission finds the establishment of the

placeholder mechanism, CRR does not violate any important regulatory principles or
practices.

3. Base Generation Rates

The Signatory Parties support the proposed fixed base generation rates during the
pre-auction term of the proposed ESP. In support of the base generation rates, AEP-Ohio
witness Hamrock testifies that the implementation of a fixed base generation rate will shift
the risk from customers to the Companies. Mr. Hamrock opines that the plan will allow
for rate stability and predictability for customers, noting there are no variable rate
mechanisms (AEP-Ohio Fx. 8§ at 14). Further, Mr. Hamrock explains that AEP-Ohio’s
significant environmental compliance investments will not be associated with a rider
designed to track those investments (Id.). In addition, Mr. Hamrock notes that AEP-Ohio
will not have a nonbypassable rider for the recovery of plant closure costs. The Signatory
Parties also point out that the establishment of fixed base generation rates is consistent
with the state policy goals in Section 4928.02, Revised Code.
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The Signatory Parties provide that the proposed base generation rates were
established by determining the market-based price relationship for customer usage, and
then total generation rates were subsequently designed to produce prices consistent with
the Stipulation. In Mr. Roush’s testimony, he asserts that the base generation prices in the
Stipulation rationalize the rate relationships “based upon the manner in which the market
would price such loads...” Further, Mr. Roush explains that the proposed generation rates
not only allow for transition into market-designed rates, but also eliminate historical cross-
subsidization among tariff classes (AEP-Ohio Ex. 2 at 4-6, 8-9, Tr. X1II at 2308).

P ‘ In support of the base generation rates, the Companies compare the proposed base

generation rates to FirstEnergy’s generation service rates. Mr. Roush asserts that the
proposed generation rates in the Stipulation are much more closely aligned with
FirstEnergy’s market based pricing rates than are AEP-Ohio’s rates before the Stipulation.
As the Stipulation will result in a competitive bid process being used to determine S50
rates in June 2015, the Companies emphasize the importance of adjusting its generation
rates to create an efficient transition to market based pricing (AEP-Ohio Ex. 22 at 3).

IEU asserts there is no justification for the proposed base generation rate increases.
In support of its assertion, IEU claims there is no cost basis for the increase, rather, the only
justification the Signatory Parties provide is that the proposed generation rates would be
similar to market rates. Further, IEU states that the Companies have made no efforts to
establish a cost basis for an increase in rates and revenues, thus failing to show the rates

~ are reasonably priced (IEU Br. at 35-37, citing Tr. T at 113-114).

OCC/APIN provide that the Signatory Parties have not met their burden of
showing the proposed generation rates are reasonable, but rather have only shown that
the proposed base generation rates in the Stipulation are lower than what was proposed it
the original application (OCC/AP]N Br. at 39, citing Grove City Ex. 1 at 2, OHA Ex. 1 at 2).
In addition, OCC/AP]N provide that not only are the rates unjustified, but they harm
residential customers in that they increase rates for CSP customers by 5.68 percent for
winter usage and 7.89 percent for summer usage, based on 1,000 kWh of usage per month, .
by 9.23 percent for OP customers (OCC/AFIN Br. at 25 citing to Tr. I at 59-61).

FES witness Lesser argues that the base generation rates proposed by the Signatory
Parties are an attempt to foredose market competition by reducing allocated costs to large
commercial and industrial customers who are more likely to switch to a CRES supplier,
and increasing costs to residential customers who are less likely to switch (FES Ex. 2 at 39-
40). While AEP-Ohio claims the proposed generation rates are market based, FES believes
the proposed generation rates do not represent actual market prices (FES Br. at 114).

The Commission finds the proposed fixed base generation rates, as we modified in
accordance with statutory requirements contained in Section 4928.143, Revised Code, by
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cutting the proposed revenue increases in half to reflect annual average annual rates of
$0.0227/kWh in January 2012, $0.0233/XWh in January 2013, and to $0.0241 for January
2014 are reasonable and do not violate any important regulatory principle or practice. The
Commission has the authority to approve these modified automatic rate changes pursuant
Section 4928.143(B)(2)(e), Revised Code, and believes the record demonstrates the
. automatic base generation rate increases are reasonable. The Non-Signatory Parties’
_ arguments that the base generation increases lack justification are meritless, as there is not
a statutory requirement nor is there a Commission mandate to require that the Companies
conduct a cost of service study. '

Furthermore, the automatic increases replace the provisions of the FICRR and are
fully bypassable, which should promote competition in conformance with the state’s
policies set forth in Section 4928.02, Revised Code. We believe the proposed base
generation rate increases will also ensure rate stability and certainty for customers
throughout the transition period. In addition, OCC’s concerns about harm to residential
customers are meritless, as the Commission has reduced the automatic rate increases in the
Stipulation half in order to meet the statutory requirements within Section 4928.143,
Revised Code. Accordingly, based on our modifications to the base generation rates, as
well as the elimination of historical subsidies and provisions of the EICRR, we find this
section does not violate any important regulatory principle or practice.

4. Timber Road

The Signatory Parties provide that AEP-Ohio conducted a diligent and thorough
RFP process to competitively bid and secure additional renewable resources. Due to AEP-
Ohio’s need for in-state renewables, AEP-Ohio witness Simmons explains that the
Comparies only considered bids for Ohio sited projects, and ultimately selected the
proposal from Paulding, for its Timber Road wind farm. Specifically, AEP-Ohio witness
Simmons explains that the REPA will supply a 99 MW portion of Timber Road'’s attributes
for 20 years. AEP-Ohio witness Simmons testified that the REPA is necessary in order for
the Companies to meet their increasing renewable energy benchmarks (AEP-Ohio Ex. 1 at
9-13). : ‘

The 20-year agreement, according the Signatory Parties, secures long-term
financing, reduces up front costs, and allows for price certainty (I4.). While Paulding
witness Irvin notes that the project is capital intensive, the fact that there are no fuel costs
equates to no significant cost variables creating long-term risk for customers (Paulding Ex.
1 at 5). The Signatory Parties believe that its RFP process and 20-year term, as well as
furthering the Companies” compliance with the renewable energy benchmarks, represents
that the costs incurred are prudent (AEP-Ohio Br. at 61).

;} TEU asserts that the approval of up-front of costs associated with Timber Road
violates Rule 4901-1-35-09(C), O.A.C., which requires that the Companies conduct an
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annual review demonstrating the costs are prudently incurred. IEU claims that, as the rule
requires an annual review, the Signatory Parties are essentially asking for a suspension of
the rule without providing any support for such action (Id). Thus, IEU believes
Commission approval of this provision would be unreasonable and unlawful. (IEU Br. at
65.) :

The Commission finds that the Timber Road REPA does not violate any regulatory
principle or practice by allowing for approval of a long-term agreement. IEU-Ohio’s claim
that the long-term agreement be subject to annual prudence reviews is impractical and
migapplies Rule 4901-35-09(C), O.A.C. Further, we find that this long-term agreement
promotes diversity of supply, as is consistent with state policies set forth in Section
492802, Revised Code. Accordingly, the Commission finds that the Timber Road REPA
does not violate any regulatory principle or practice.

5. Distribution Investment Rider

In support of the DIR, the Signatory Parties offer that an ESP may include charges
relating to carrying costs, pursuant to Section 4928.143(B)(2)(d), Revised Code, which the
Commission recognized in the Entry on Remand, for environmental carrying costs.!5 The
Signatory Parties state that the DIR will enable AEP-Ohio to target infrastructure
investment o improve reliability for customers (AEP-Ohio Ex. 19 at 34). In addition, the -
Signatory Parties contend that after the Commission examines an electric utility’s
reliability to ensure that the electric utlity’s customers and service expectations are
aligned, an ESP may include cost recovery and a reasonable return on distribution
infrastructure modernization, pursuant to Section 4928.143(B)(2)(h), Revised Code.

Witnesses for IEU and OCC testified that neither the Companies nor Staff examined
the reliability of AEP-Ohio’s distribution system as a part of the ESP 2 proceeding. IEU
and OCC also claim the record lacks support that the alignment of the service expectations
of AEP-Ohio’s customers and the electric utility are sufficient to meet the requirements of
Section 4928.143(B)}(2)(h), Revised Code. (OCC Ex. 1 at 31, TEU Ex. § at 7, JEU Ex. 9A at 22.)

- On rebuttal, AEP-Ohio and Staff offered testimony that the reliability of the
Companies are under constant review by Staff through performance standards and
.compliance filings (AEP-Ohio Ex. 19 at 3, Staff Ex. 5 at 4). The Signatory Parties emphasize
that the Commission is statutorily required to examine the utility’s reliability. AEP-Ohio
claims aging infrastructure is the primary cause of customer outages and reliability issues,
and the current level of funding is insufficient to improve increasing failure rates. As part
of the DIR, AEP-Ohio states it will analyze its pole imspection, underground cable
diagnostics and detection for deteriorated distribution facilities and equipment to target
. infrastructure investments to improve the distribution system and reliability for customers

15 Inre AFP-Ohio, Remand Order at 13 (October 3, 2011).
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(AEP-Ohjo Ex. 19 at 4.; Staff Br. at 13-15; Signatory Parties Reply Br. at 4344, Tr. XII at
2005-2006). -

"OCC/APIN, FES, and IEU oppose the adoption of the DIR as set forth in the
Stipulation. The Non-Signatory Parties argue that there is potential for double recovery of
capital investments, given that AEP-Ohio has a pending distribution rate case wherein the
Companies have requested the opportunity to collect a return on incremental net plant-in-
service post-2000 through the date certain, August 31, 2010 (OCC Ex. 1 at 30, FES Ex. 2 at
49). OCC/APIN contend that the DIR costs of $314 million over the term of the ESP is in
excess of any cost-based analysis presented by the Companies in its pending distribution
rate case. The Non-Signatory Parties believe that approving the DIR will result in
unreasonable and excessive rate increases for customers in conflict with the state policy in
Section 4928.02(A), Revised Code (OCC/APJN Br. at 54, IEU at 55-56; FES Br. at 33).

OCC/APIN and TEU emphasize that the Court has held that if a provision of an
ESP does not fit within one of the enumerated categories listed in Section 4928.143(B)(2),
Revised Code, it is not authorized by statute. Further, according to OCC/APIN, the
Companies have failed to meet the requirements of Section 4928.143(B)(2)(h), Revised
Code, as the Companies have not indicated any specific investments to maintain or’
improvements to reliability performance associated with the DIR in this case. IEU notes
that Staff did not perform any analysis for this case regardmg AFEP-Ohio’s distribution
system reliability (Tr, IX at 1656—1657)

OCC/APIN recommends that the Cormmission reject the Staff and the Companies’
use of customer reliability surveys to demonstrate the alignment of their expectations and
compliance with the statutory requirements. OCC/APIN reason that based on the survey
results for 2009, 2010, and 2011, the vast majority of residential and commercial customers
surveyed, 64 percent, stated that their reliability needs over the next five years would
either stay the same, decrease, or decrease significantly. TEU states that the surveys did
not incdude any information regarding the expectations of the industrial class.
OCC/APIN reason that the Companies have met the more stringent reliability standards

~in 2010, with $140 million included in current rates, along with $24 million per year
approved in ESP I for vegetation management. Thus, OCC/APIN opine, the additional
funding requested via the DIR is unnecessary and should be rejected by the Commission.
IEU argues that the requirements set forth in Rule 4901:1-35-03(C){9)(g), O.A.C., have not
been met and, therefore, request that the DIR be rejected (OCC/APIN Br. at 42-56; IEU Br.
at 52-55; FES Br. at 33).

According to OCC/APIN, the DIR is authorized pursuant to Section
4928.143(B)(2)(d), Revised Code, and, this permits the recovery of carrying cost for
provisions that have the effect of stabilizing or providing certainty of retail electric service.
OCC/APIN contend that the Companies have not met their burden of demonstrating that
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the DIR carryiﬁg charges will provide certainty of service for the Companies and their
customers (OCC/AP]IN Br. at 56-58).

IEU explains that the DIR carrying costs are excessive and urnrelated to the
Companies’ risks, especially as the DIR is proposed to be a single-issite nonbypassable
rider based on investments already made by the Companies. TEU argues that the carrying
charge based on the weighted average cost of capital (WACC) is excessive in light of the
fact that the DIR reduces the Companies’ finandal and business risk. TEU recommends
that if the Commission approves the DIR, a carrying cost based on the cost of debt would
be more commensurate with the Companies” risk including a lower equity component, if
any, require that the Companies properly demonstrate and quantify distribution
investments and to adjust DIR investment balances on which a utility earns a return to
reflect accumulated deferred income taxes (ADIT) liabilities or assets (IEU Br. 56-58.)

AEP-Ohio admits that if the DIR is approved, a revenue credit in the distribution
case would be appropriate such that only incremental distribution investments after the
date certain would be excluded from the DIR cap. The Companies” support that the DIR
does not violate any regulatory principle or practice, as it is the Companies intent, as
supported by the Stipulation and testimony in the distribution rate case proceeding, to
only recover the associated investment in one proceeding. The Signatory Parties reiterate
that the Stipulation indudes annual recovery limits on the DIR and a rate application stay-
out provision such that the Companies can not file a distribution rate case to take effect
prior to June 1, 2015. (Tr. XTI 2055-56; Signatory Parties Reply Br. at 34-36).

The Commission recognizes that Section 4928.143(B)(2)(h), Revised Code, permits
an ESP to include provisions regarding the utility’s distribution service. These include
single issue ratemaking or any other incentive ratemaking, and provisions regarding
distribution infrastructure and modernization incentives, A provision for distribution
infrastructure and modernization incentives may, but need not, incdude a long-term
energy delivery infrastructure modernization plan. We find that the DIR is an incentive
ratemaking to accelerate recovery of the Companies” investment in distribution service. It
is not and need not be a “long-term energy delivery infrastructure modernization plan.”
In deciding whether to approve an ESP that contains any provision for distribution
service, Section 4928.143(B)(2)(h), Revised Code, directs the Commission, as part of its
determination, to examine the reliability of the eleciric utility’s distribution system and
ensure that customers’ and the electric utility’s expectations are aligned and that the
electric utility is placing sufficient emphasis on and dedicating sufficient resources to th
reliability of its distribution system. '

AFP-Ohio claims Staff has confirmed, that in 2010, the Companies were in

compliance with their CAIDI and SAFI performance standards established in the
Reliability Standards Cases. As the Companies and Staff emphasized, Staff continuously
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monitors each electric utility’s distribution system reliability through service complaints,
electric outage reports, and compliance with Rule 4901:1-10-10, O.A.C., among other

+ provisions of Chapter 4901:1-10, O.A.C. The record supports that for 2011 to present, 20

" percent of AEP-Ohio residential customers surveyed and 21 percent of commercial
customers surveyed expected their future electric service reliability expectations to
increase. The Commission has also been presented extensive testimony at the local public
hearings that reliable electric service is crucial to attracting large commercial and
industrial business to the state. Reliable service is also critical to the service satisfaction of
residential customers.

The Cornmission finds that, upon examination of the reliability of the Companies’
distribution system and upon consideration of the customers’ and utility’s expectations,
the Companies are placing sufficdent emphasis on and dedicating sufficient resources to
the reliability of its distribution system. Having made such a finding, the Commission
approves the DIR as an appropriate incentive fo accelerate recovery of the Companies’
prudently incurred costs.

Nonetheless, Commission finds that granting such an incentive requires enhanced
Commission oversight. We believe that it is detrimental to the state’s economy to require
the utility to be reactionary or allow the performance standards to take a negative turn
before we encourage the electric utility to proactively and efficiently replace and
modernize infrastructure and permit the recovery of prudently incurred costs. Companies
are correct to aspire fo move from a reactive to a proactive distribution service.
Companies are directed to work with staff to develop a plan to emphasize proactive
distribution maintenance that focus spending on where it will have the greatest impact on
maintaining and improving reliability for customers. Accordingly, Companies shall work
with Staff to prepare this plan by June 1, 2012. Further, Companies shall submit its plan
for Commission review in a separate docket.

Finally, the Commission understands the concerns relating to the potential for

~ double recovery through the DIR and the pending rate distribution case. However, the

possibility of double recovery can best be addressed as an adjustment in the pending

distribution rate case because double recovery will not occur umless and until the

Commission approves the Companies application in the pending rate case. Accordingly,

as that the matter will be addressed in the pending distribution rate case proceeding, the
policy concerns are without merit in consideration of the Stipulation.

Accordingly, we find that approval of the DIR does not violate ay important
regulatory principle or policies and therefore approve the DIR as proposed in the
Stipulation and direct Staff to monitor, as part of the prudence review of an independent
auditor for in-service net capital additions.
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6. Competitive Bidding Process

AFEP-Ohio witness LaCasse explained there would be two unique processes within
the stakeholder process. The first would deal with issues relating to rate design, treatment
of the GRR and EDU owned generation, as well as the procurement of renewables. The
second process would relate to the procurement process and details in the SSO (AEP-Ohio
Ex. 6 at 16-18).

There is no material opposition by any Non-Signatory Parties to the incorporation
of a CBP as part of an auction-based S50. However, FES asserts that, while there are clear
benefits to the CBP, it creates an unnecessary delay, as there would not be any competitive
market supply in Chio until June 1, 2015. FES proclaims that there is no need to delay the
process, as the record does not reflect any evidence that AEP-Ohio cannot hold a CBP for
its load beginning in 2012. FES argues that AEP-Ohio’s unjustified delay of an additional
three and half years, in addition to a potential contingency in the auction process caused
by the pool termination provision, violates state policy by preventing AEP-Ohio’s
customers from accessing the benefits of wholesale competition (FES Br. at 92-94, 150).

The Signatory Parties retort that FES fails to understand the need for a transition
period to restructure AEP-Ohio’s business model (Signatory Parties Reply Br. at 56-61).
Exelon witness Dominguez explains that while he would have preferred an early auction
‘date, it is not feasible for AEP-Ohio to have entered the PIM market, as the PFJM auctions
are held three years in advance of the delivery date of capacity, and thus while it would
have been preferable for AEP-Ohio to participate in PJM’s competitively bid auactions as
opposed to its FRR plan, it cannot change what happened in the past (Exelon Ex. 1 at 3).
AEP-Ohio witness Nelson notes that conducting an auction before corporate separation
occurs may create financial exposure for the Companies by displacing cost recovery for
generation assets that currently exist, and would remove the Companies generation from
participating in the auction, as the post-separation generation affiliate would not yet own
the assets to be able to support bids (AEP-Ohio Ex. 7 at 24).

After reviewing the record, the Comimission finds that the Signatory Parties’ CBP
proposal contained within the Stipulation is consistent with state policy under Section
4928.02, Revised Code. The Commission believes that it is reasonable for AEP-Ohioc to
utilize a transition period in order to adapt its corporate structure to achieve an auction
based 550. However, the Commission notes that we reserve the right to modify and alter
any feature of the CBP process for future auctions as the Commission deems necessary
based upon our continuing review of the CBP process, including the reports on the
auctions provided to the Commission by the third party bid manager, the Companies, and
Staff. Further, with regard to the CBP process, the Commission may reject the results of
the auction upon a recommendation from the third party bid manager that the auction
violated the competitive bidding process rules. The Commission notes that this provision
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does not dféumsédbe the authority which the Commission possesses to oversee the CBP
process. :

As we have already established in this opinion and order, in order to promote
competition, AEP-Ohio should first divest its generation assets, begin to modify or
terminate its membership in the AEP generation pool, and transition into PJM. While the
Commission understands FES’s interest in expediting the process, it is appropriate to

- allow AEP-Ohio the opportunity fo change its corporate structure. However, to ensure a
smooth transition to market based rates, we believe the Stipulation should be modified to
require AEP-Ohio to file its next SSO application by June 1, 2014. Accordingly, the
Signatory Parties” agreement in the Stipulation to establish a CBP under the timeframe set
forth is appropriate and not inconsistent with state policy, nor does it violate any
important regulatory principle or practice.

7. CRES Provider Information

The Signatory Parties opine that these improvements will promote competition in
AEP-Ohio’s service territory (Constellation Ex. 1 at 11, RESA Ex. 1 at 10). Constellation
witness Fein states the provisions within the Stipulation will remove barriers to retail
competition and facilitate the ability of CRES providers to provide service for retail
customers (Constellation Ex. at 11). Further, the Signatory Parties provide that AEP-
Ohio’s 12-month minimum stay and switching fee cannot be classified as barriers to
competition, as they were reflected in Commission approved tariffs. The Signatory Parties
cite to Commission precedent, noting that the Commission has refused to establish a
general prohibition of shopping rules (Signatory Parties Reply Br. at 61-62).

FES asserts that the Stipulation allows AEP-Ohio to maintain its barriers to
competition until at least June 2015. FES witness Banks states that these minimum stay
requirements will continue to make it difficult for customers to switch, and ultimately
hinders competition (FES Ex. 1 at 53-54). Mr. Banks also explains that not only is AEP-
Ohio’s switching fee higher than any other Ohio EDU, but also that the Stipulation lacks
any language to ensure that the switching fee is reduced or eliminated (I4). FES also
expresses concerns that AEP-Ohio does not offer rate ready consolidated billing, and does
not propose to offer it in the Stipulation (I4. at 55-56).

5 The Commission takes concerns of anti-competitive behavior seriously, but finds
bt that FES’s arguments do not indicate any viclation of Commission or state regulatory
requirements. Regarding FES's concerns about the minimum stay requirements, we find
that the proposed provisions in the Stipulation are not excessive when compared with
those of other electric distribution utilities. In re Ohio Edison Company, The Cleveland
Electric Muminating Company and The Toledo Edison Company, Case No. 10-388-EL-SSQ,
Opinion and Order (August 25, 2010) {granting application for electric security plan); In re
Duke Energy Ohio, Case No. 08-920-FL-550, Opinion and Order (December 17, 2008)
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{granting application for electric security plan). While the provisions providing for the
removal of shopping barriers may not be to FES’s liking, the Commission notes that they
appear to be the result of good faith negotiations between the parties, and the compromise
set forth within the Stipulation will promote competition in Ohio. Therefore, we find this
provision to be reasonable.

8. Pool Modification and Termination

AEP-Ohio witness Nelson testifies that this provision in the Stipulation is necessary,
as pool termination or modification and corporate separation are imperative when AFP-
Ohio separates its generation function, and for AEP to conduct its auction based SSO
{AEP-Ohio Ex. 7 at 23). Further, Mr. Nelson provides that an auction based SSO cannot be
established as long as it owns generation assets and is a member within the AFP family
generation pool (4. at 24).

Mr. Nelson further testified that the PMR is reasonable in that it will be set an initial
rate of zero, and cannot be iriggered umless the impact of the pool
modification/termination on AEP-Ohio exceeds $30 million prior to May 31, 2015.
Further, Mr. Nelson explains that, as the Stipulation sets out, the Signatory Parties and any
patties may oppose any such request for recovery of these costs, and whether AEP-Ohio
can ever ultimately recover these costs is the subject of a future Commission proceeding, if
necessary (AEP-Ohic Ex. 7 at 25). The Signatory Parties assert that Section
4928.143(8)(2)(d) Revised Code, supports the recovery of pool costs during the ESP, and
niotes that arguments to the contrary are not ripe and would be addressed accordingly
should AEP-Ohio seek recovery any of pool modification impact (Signatory Parties Reply

© Br. at 53).

FES asserts that the PMR is unauthorized under Section 4928.143(B)}2), Revised

~ Code, as it does not relate to any construction or work in process costs, environmental

investments, or new generating facility surcharges. In addition, FES opines that the record

lacks evidence indicating that the PMR will stabilize its retail electric rates or provide rate

certainty, Therefore, FES concludes that as there is no statutory basis for the PMR (FES Br.
at 131-135). .

Similarly, IEU opposes the PMR, noting the Companies have failed to link it to any
of the categories contained in Section 4928.143(B)2), Revised Code. TEU expresses
concerns that the PMR may lead to unintended consequences, noting that the Companies
have not presented an estimate of the expected costs associated with the pool
modification/ termination (IEU Br. at 59, citing fo Tr. Vol. V at 710). IEU also raises
arguments that the consideration of the pool termination/modification costs in this
proceeding is premature ({4. at 59). :
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Upon consideration of the evidence in the record, the Commission finds that the

- PMR should be approved pursuant to Section 4928.143(B), Revised Code. As such, the

PMR placeholder mechanism at a zero rate level does not violate any regulatory principle
or prachce ~

However, we believe that the language in the Stipulation regardmg the PMR needs
to be modified. The Stipulation states that if the impact of the pool modification or
termination exceeds $50 million, AEP-Ohic may pursue cost recovery of the entire impact
during the ESP term. For example, if costs of the pool modification impact were $55
million, the Stipulation, as proposed, would permit AEP-Ohio to request recovery of $55
million, not $5 million. The Stipulation, as proposed, appears to create a disincentive to
AFEP-Ohio to minimize the costs related to pool modification. ‘Accordingly, we believe this
section should be modified to permit AEP-Ohio to request cost recovery of potential pool
modification or termination costs in excess of $50 million, as ppposed to the entire pool
modification or termination mpact. :

Accordingly, as modified, the Companies may file a request to recover costs of any
pool modification or termination impact over $50 million. The Commission notes that in
permitting the creation of the PMR, it is not authorizing the recovery of any costs for the
Companies, but is allowing for the establishment of a placeholder mechanism, and, as the
Signatory Parties correctly assert in the Stipulation and in their brief, any recovery under
the PMR must be authorized by the Commission. If and when AEP-Ohio seeks recovery
under the PMR, it will maintain the burden set forth in Section 4928.143, Revised Code. In
addition, the Commission finds that in the event AEP-Ohio seeks recovery under the PMR,
AFP-Ohio must first demonstrate the extent that the pool modification or termination
benefitted the ratepayers and the-extent that these costs and/or revenues should be
allocated to Ohio ratepayers. Further, AEP-Ohioc must demonstrate to the Commission
that any recovery it seeks under the PMR is based upon costs which were prudently
incurred and are reasonable.

9. Capacity Plan

OCC/APIN argue that the percentage of capacity set-aside at the RPM rate as
propesed in the Stipulation, is insufficient, as the set aside for 2012 has already been
surpassed. OCC/APIN, FES, and IEU claim the capacity charge of $255/MW-day will
deter customers from shopping. (OCC/APIN Br. at 30; FES Ex. 1 at 10; IEU Ex. 9A at 9, 14,
17-18; AEP-Ohio Ex. 4 at 14; Tr. at 918-919.)

The Signatory Parties assert that these claims, overlook the potential headroom
available to CRES providers to make an offer, and the ability to offer long-term contracts.
The Signatory Parties note that at least one CRES provider is making competitive offers iri
the market based on the capacity price in the Stipulation. (Tr. IV at 544; Tr. at XI 1863,
1886~ 188’.7)
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{a)  Capacity price

The bulk of the opposition to the capacity plan is in regard to the capacity price for
all shopping above the designated set-aside percentages. FES argues that this Commission
specitically adopted RPM pricing as the state compensation mechanism. In FES's opinion,
capacity should always be priced at RPM, as it is economically efficient, avoids the
distortion of incentives, encourages the development of new CRES providers, and does
not give AEP-Ohio a competitive advantage. While FES acknowledges that AEP-Ohio can
pursue, under Section 205 of the Federal Power Act, a change in the capacity
compensation mechanism, FES reasons that PJM’s Reliability Assurance Agreement (RAA)
does not authorize AEP-Ohio, as an Fixed Resource Requirement (FRR) participant, to
recover its full embedded cost. Rather, FES claims that capacity rates are usually set using
the RPM auction process for PJM’s capacity market subject to price caps based on what
FES terms avoidable costs. FES acknowledges that under certain requirements an eligible
load serving entity (LSE), including a CRES provider, may establish its own FRR plan but
only after AEP-Ohio’s FRR plan ends on May 31, 2015. Accordingly, FES reasons that the
capacity price proposed in the Stipulation is unreasonable. FES estimates the RPM
clearing price for June 2011-May 2012 to be approximately $116.16/ MW-day; $16.52/MW-
day for June 2012-May 2013; $27.73/ MW-day for June 2013-May 2014; $125.94/ MW-day
for June 2014-May 2015. (FES Ex. 14 at 7-8, 11; FES Ex. 3 at 20-21; FES Br. at 43-57.)

FES contends that AEP-Ohio has historically charged CRES providers RPM pricing
and, as part of the Stipulation, seeks to change the system to charge a capacity rate above
RPM from January 1, 2012 through May 31, 2015. FES argues that this aspect of the
Stipulation is anti-competitive and discriminatory against shopping customers,
particudarly since CRES providers no longer have the ability to make their own FRR
election and supply their own capacity until June 1, 2015. CRES providers, according to
FES, will be effectively precluded from offering savings to customers in AEP-Ohio’s
service territory. Further, FES asserts that AEP-Ohio is not entitled to its claimed full
embedded costs nor does any capacity charge below AEP-Ohio’s embedded cost mean a
subsidy to CRES providers. (Tr. at 236, 539-540, 970-971, 982-983, 1043-1044; FES Fx. 14 at
17; FES Br.at 57-60.)

Finally, FES states that, even if cost based capacity pricing were permissible, AEP-

Ohio has overstated its embedded capacity cost. FES reasons that under Amended

Substitute Senate Bill No. 3 (SB 3) all generation plant investments after January 1, 2001

were to be recovered in the market. The transition period implemented in SB 3 to allow

: the electric utility to recover stranded costs has passed making AEP-Ohio’s stranded
b generation costs no longer recoverable. Therefore, FES reasons that the Commission is
prohibited from authorizing recovery of any transition revenues in accordance with
Sections 4928.38 and 4928.141, Revised Code. FES notes that in the Companies’ electric
transition plan proceedings, CSP and OP waived the recovery of stranded generation costs
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through generation transition costs (GTC) or other equivalent recovery mechanisms other
than competitive market pricing6 FES also argues that AEP-Ohio’s calculation of its
capacity costs is overstated to the extent that it fails to adjust for that portion of its
embedded capacity costs recovered from off-system sales. FES witness Lesser calculates
AFP-Ohio’s capacity costs to be $57.35/MW-day (on a combined company basis,
$179.60/MW-day for CSP and ($44.88)/MW-day for OP) which eliminates post-2000
investments, eliminates depreciation of existing generation plant in service as of January 1,
1 2001, adjusting income tax and accounting for any investment fax credit to be received.
However, FES witness Schnitzer admitted that if he accounted for deferred fuel cost in his
computation his maximum capacity rate would increase to more than $200/MW-day (Tr.
VI 1457-1459; FES Ex. 2 at 23-29; FES Br. at 68-69).

. AEP-Ohio admits that, since it has been a part of PIM, the Companies have been an
FRR entity. The Signatory Parties emphasize that, as an FRR entity, AEP-Ohio has three
options for pricing capacity provided to CRES providers: (a) a retail state compensation
mechanism and in the absence of such a mechanism; (b) default rates based on the PJM
RPM capacity auction price; or {c) a method based on the FRR entity’s costs or such other
cost basis shown to be just and reasonable. Historically, AEP-Ohio has been compensated
at the adjusted PJM RPM auction price. The Companies argue that with the increased
level of shopping and the falling auction prices over the next several years, the Companies
are prevented from recovering from CRES providers the Companies” capacity costs. The
Companies reason that CRES providers are utilizing AEP-Ohio's capacity resources but
are avoiding paying the embedded generation capacity costs on the Companies books.
Utilizing a formula method accepted by FERC to establish wholesale prices, in the
Capacity Charges Case, AEP-Ohio advocates a capacity charge of $355/MW-day, as a
merged company, based on FERC form 1 data for 2010. (AEP-Ohio Ex. 3 at 8-10; Signatory
Parties Br. at 87-95.)

According to the Signatory Partes, the proposed RPM price capacity set-asides
preserve and expand retail shopping, and result in a fully competitive standard service
offer earlier than could otherwise be achieved under a MRO. AEP-Ohio considers the
availability of capacity at the RPM rate as part of the Stipulation to be significant
concession. AEP-Ohio witness Nelson calculated that in total, considering the RPM priced
capacity with the $255/MW-day capacity price under the Stipulation, the blended capacity
price is $201/MW-day. The Signatory Parties note that, as FES witness Shanker admits,
CRES providers who utilize AEP-Ohio’s capacity avoid the risk of certain penalties and
charges. The Signatory Parties argue that while FES witness Shanker acknowledges ARP-
Ohio’s position as a FRR entity and ultimately wants an auction-based S50, as offered by
the Stipulation, immediately. Further, the Signatory Parties argue that FES witness
Shanker’s rationale regarding capacity resources and pricing is flawed and ignores the

16 In re AEP-Ohio, Case Nos. $9-1729-EL-ETP and 99-1730-EL-ETF, Order at 15-16, 18 (September 28, zooo).' "
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prospect of encouraging investments in capacity resources int Ohio. Signatory Parties
claim that FES witness Lesser's energy credit is grossly overstated and incorporates
several mistakes, including a reduction to include actual expenditures for fuel, and an
adjustment to reflect only that portion of the off-system sales margins retained by AEP-
Ohio, inappropriately crediting OSS margins to capacity sales. Thus, the Signatory Parties
endorse the energy credit calculation of the Companies of $7.73/MW-day for CSP,
$9.94/MW-day for OP, and $17.58/MW-day as a merged company. {(Signatory Parties Br.
at 96- 107; AEP-Ohio Ex. 3 at Ex. KPD-3, KPD-4; AEP-Ohio Ex. 7 at 13~14 AEP-Ohio Ex. 21
at 6; Tr. VI at 1094-1097; Tr. VII at 1308-1311, 1368-1369.)

As to FES’s and IEU’s claims that the cost-based capacity charge conflict with the
requirements of SB 3 and the Companies electric transition plan cases, the Signatory
Parties answer that FES witness Lesser admitted that capacity charges are wholesale
transactions and that any generation transition charges established in the ETP cases would
have been retail charges. As such, the Signatory Parties argue that SB 3 and the ETP cases
have no bearing on the wholesale capacity charge in the Stipulation consistent with
Commission proceedings since the ETP cases. Further, the Signatory Parties note that
AEP-Ohio, as an FRR, avoided the volatility and uncertainty of the RPM for capacity,
which the Commission applauded at the time, since market prices were relatively high
and reason that it would be unfair for the Commission to now find that AEP-Ohio’s cost-
based capacity charge is barred by virtue of the Non-Signatory Parties’ out-of-date
analysis under the previously-effective provisions of 5B 3. (Tr. VIL at 1338-1339; AEP-Ohio
Ex. 21 at 2-3, 7-11; Signatory Parties Br. at 118-123.)

FES witness Schnitzer estimated a cost-based capacity price maximum of
$162/MW-day for AEP-Ohio based on 2009 data (FES Ex. 3 at Ex. MMS-5). The Signatory
Parties challenge this estimate arguing that, like the other calculations by the Non-
Signatory Parties, this computation fails to account for deferred fuel costs, ignored the
shared margins under the existing pool agreement between AEP-Ohio and its affiliates,
and incorrectly credited AEP-Ohio with all the capacity payments from other pool
members. Correcting for such oversights, the Signatory Parties assert that cost-based
capamty would be $303/MW-day, which is more than the $255/MW-day in the
Stipulation and supports the reasonableness of the capacity price in the Stipulation.
{Signatory Parties Br. at 108-109; AEP-Ohio Ex. 21 at 4-6.}

The Signatory Parties advocate that as an FRR entity, AEP-Ohic has the option to
seek cost-based capacity pricing. Further, RESA notes the Stipulation provides for a
transition to a competitive wholesale procurement of capacity and energy faster than
could be achieved under an MRO. RESA, Exelon, and Constellation emphasize that the
Stipulation resolves the capacity pricing issue pending before the FERC and the
Commission bringing regulatory certainty. Constellation reasons that the two-tiered
pricing will not, as asserted by FES, eliminate “meaningful opportunities” for customers to
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save money. Constellation admits that while the two-tiered capacity prices might tend ta
limit shopping to some extent, customers consider more than price when making a
decision to shop including the length of the contract and other services or options offered
by the CRES provider. Further, AEP-Ohio argues that the Commission’s decision in ETP
cases affected retail rates not wholesale rates and, therefore, the ETP case is of no effect on
the wholesale rate to be charged to CRES providers. (RESA Br. at 5; Exelon Ex. 1 at 5;
Constellation Ex. 1 at 8-9; AEP-Ohio Ex. 21 at 2; AEP-Ohio Ex. 7 at 3-7; Signatory Parties
Br. at 118-121).

The Commission finds section IV.2.a of the Stipulation is reasonable. The
Companies” commitment to Ohio shale gas development and use will support Ohio’s
resources and the state’s economy. The Non-Signatory Parties did not offer any significant
opposition to this provision of the Stipulation. Accordingly, we find that this aspect of the
capacity plan is reasonable and does not violate any important regulatory principle or
practice. ’

However, the Commission finds it necessary to modify the capacity set-asides
during the term of this ESP in two respects: to accommodate governmental aggregation
and fo ensure a fair share of RPM capacity for the residential class. AEP-Ohio admits that
most, if not all, of the capacity set-aside available for 2012 has already been assigned.
Significant testimony was presented in the evidentiary hearing that the RPM set-asides for
2012, for the commercial and industrial classes had been surpassed such that the
commercial and industrial customer classes were cutting in to the residential class pro-rata
share of the RPM set-asides. Although currently shopping customers will not be adversely
affected by the capacity set-aside provisions, the Commission is greatly concerned that
governmmental aggregations approved by communities across the state in the November
2011 election will be foreclosed from participation by the September 7, 2011 Stipulation. It
is the state policy to ensure the availability of unbundled and comparable retail eleciric
service to all customer classes, including residential customers, and governmental
aggregation programs have proven to be the most likely means to get substantial numbers
of residential customers to become the customer of a CRES provider. For these reasons,
we find it necessary to modify the proposed Stipulation to adjust the RPM set-aside levels
to accommodate the load of any community that approved a governmental aggregation
program in the November 8, 2011, election to ensure that any customer located in a
governmental aggregation community will qualify for the RPM set aside, so long as the
comurunity or its CRES provider completes the necessary process to take service in the
AEP-Ohio service territory by December 31, 2012. The RFM set-aside level shall be
adjusted to accommodate such governmental aggregation programs for each subsequent
year of the Stipulated ESP, to the extent, and only, if necessary. We note that customers in

- & non-governmental aggregation communities still have the ability to pursue a shopping
rate within the RPM set aside to the extent it is available. (OCC Ex. 5; Tr, 111 at 331-340).
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We also find it necessary to modify the Stipulation to ensure that residential
customers are not foreclosed from their share of the capacity at RPM rates. To that end,
the Commission notes that the Stipulation provides “any kWhs of RPM-priced capacity
that have not been consumed by a customer class will be available for customers in any
customer class based upon the priority as set forth in Appendix C.” (Stipulation 1V.2.6.3.)
We are modifying the Stipulation such that RPM-priced capacity allocation determined for
each customer class is only available for customers in the particular customer dass, no
RPM-priced capacity can be allocated to a customer in another customer class.

Further, we reject the Non-Signatory Parties’ claims that 5B 3 or the ETP cases

foreclosed or conflicts with AEP-Ohio’s ability to pursue cost-based capacity rates, at this
time. We agree with the Signatory Parties that the ETP cases affected retail transactions
rather than wholesale transactions. The Stipulation resolves pending litigation at the
Federal Energy Regulatory Comundssion. Moreover, the Comunission is persuaded that the
$255/MW-day capacity price negotiated in the Stipulation is a reasonable compromise
given the evidence presented in this proceeding. It is clear from FES's arguments
challenging the interim capacity price included in the Stipulation that they endorse the
continuation for all CRES capacity at the RFM price. We note that several of the Signatory
Parties are CRES providers active in AEP-Ohio’s service territory as is FES, Among the
Signatory Parties, the CRES providers as well as other Signatory Parties endorse the two-
tiered capacity pricing and the transition to market faster than could otherwise be
accomplished as part of an MRO, as part of the rationale for entering into and supporting
the Stipulation. Further, the record in this proceeding provides a range of possible
- capacity costs, from a low of $57.35/MW-day, according to FES, to a high of $355/MW-
- day, claimed by AEP-Ohio. However, one of the key aspecis of the record evidence
demonstrating the reasonableness of the $255/MW-day interim capacity charge of the
Stipulation is the testimony of one of FES's witness, The witness specifically
acknowledges that with an adjustment for deferred fuel his “maximum” capadity charge
for AEP-Ohio would be more than $200/MW-day (Tr. VII at 1457-1459). Thus, the
evidence presented at hearing demonstrates that the $255/MW-day interim capacity
charge is within the range of reasonableness, particularly in light of the fact that it is one
- component of an extensive settlement package that includes components which benefit the
public and could not otherwise be achieved in a fully litigated proceeding.

(b)  Customer-sited combined heat and power

TEU argues that the Stipulation creates a placeholder rider that cannot be lawfully
authorized as part of an ESP because the costs of customer-sited combined heat and
power, waste energy recovery, and distributed energy resources are not mentioned within
any of the nine provisions that may be addressed pursuant to Section 4928.143(B)(2),
Revised Code. Additionally, IEU contends that the failure to attribute likely costs
associated with these 350 MW of customer-sited resources unreasonably biases the ESP
versus MRO analysis in favor of the proposed ESP. - '
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Upon review of the record, the Commission agrees with the Signatory Parties that
this provision of the. Stipulation encourages the development and implementation of
distributed and small generation facilities pursuant to the state policy directives set forth
in Section 4928.02(C) and (K}, Revised Code. Further, we find that IEU’s reliance on
Section 4928.143(B)(2), Revised Code, is misplaced. There is nothing which precludes
recovery of generation costs through Section 4928.143(B)(1), Revised Code, provided such
costs are necessary to serve S50 customers and that such costs are recovered solely from

" 550 customers. In any event, the Stipulation does not propose a recovery mechanism at
‘this time. We also note that it is a benefit of the Stipulation that likely could not have
resulted from litigation.,

Accordingly, the Commission will approve this aspect of the Stipulation. We
emphasize, however, that approving this aspect of the Stipulation is not authorizing the
recovery of any costs for the Companies but is allowing for the establishment of a
placeholder mechanism. The legal basis and any recovery must be established and
authorized by the Commission in a separate proceeding. We find the concerns expressed

- by IEU are premature and may be addressed in the subsequent application proceeding for
authority to established customer-sited distributed and small generation facilities. The
Commission finds the establishment of the placeholder mechanism for customer-sited
combined heat and power does not violate any important regulatory principles or
practices and encourages the development of distributed generation in compliance with -

- state policy.

10.  Authority to Merge

. The Companies assert that the merger will promote the public interest by
eliminating the need for separate records, financial statements, tax retwms, and other
financial and regulatory reports, reduce administrative costs and fees, and reduce labor
expense. Further, the Comparies reason that the merger will not adversely rates as the
pre-merger distribution rates, terms, and conditions of service presently in effect for each
company will continue until otherwise ordered by the Commission. The Companies
explain that the consolidation of transmission and generation rates, as of January 2012, will
not adversely affect any customer class of either company. (AEP-Ohio Ex. § at 30-31.)

Nene of the commenters to the Merger Case, nor the Non-Signatory Parties to the
Stipulation offer any substantive challenge to this provision of the Stipulation
recommending approval of CSP and OP’s authority to merge.

The Commission has considered the comments and reply comments in the Merger
Case and the merger provision of the Stipulation. In consideration of the issues raised, the
Commission concludes, pursuant to our general supervisory authority, that the merger
will not adversely affect any customer class of CSP or OP within the Commission’s
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jurisdiction, and will promote the public interest. Accordingly, we find this prdvision of
the Stipulation reasonable.

11.  Phase-in Recovery Rider and Securitization

IEU raises four issues in regard to the phase-in recovery rider (PIRR). First, IEU
states, as AEP-Ohio acknowledges, that the fuel deferral expense to be recovered through
the PIRR as of December 31, 2011, has been accumulated by OP customers, and the fuel
cost deferral accrued by CSP customers over the term of ESP 1 has been paid off (IEU Br. at
60). 1EU argues that collecting the PIRR on a merged company basis (from both CSP and
OP) is unjust and unreasonable, as it misaligns cost responsibility and benefits between OP
and CSP customers (IEU Ex. 9A at 21-22).

The Companies and other Signatory Parties reiterate that with the adoption of the
Stipulation as proposed, CSP will be merged with and into OP, to become a merged, single
entity. The Signatory Parties reason that recovery of the PIRR from all customers of the
merged entity is no different than the merger of the Monongahela Power Company into
CSF, where the Litigation Terminmation Rider and the Power Acquisition Rider were
charged to all post-merger CSP customers.” Further, the Companies offer that CSP
customers will likely benefit from a reduced fuel adjustment clause (FAC) as a result of the
merger which will offset any perceived burden imposed by the PIRR (AEP-Ohio Ex. 22 at

7).

As a part of the proposed Stipulation, the Commission recognizes that the Signatory

Parties support the merger of CSP and OFP. As such, OP, as the surviving entity, will

. succeed 1o the rights, privileges, and powers of CSP as well as be subject to all of the

* restrictions, disabilities, liabilities, and duties of CSP. It is not uncommon or unreasonable

for the new entity to levelize the liabilities and benefits of the merger across all former CSP
and OF customers.

Second, IEU argues that the PIRR fails to address the requirements of Section
4928.20(1), Revised Code, that requires nonbypassable charges arising from a phase-in
deferral, and applicable to customers in governmental aggregation programs, be
proportionate to the benefit customers derive from the phase-in (IEU Ex. 9A at 22).

TEU’s claim that the PIRR violates Section 4928.20(T), Revised Code, is misdirected,
according to the Signatory Parties. We agree. As the Signatory Parties argue, the phase-in
is not part of this proceeding but was the order of the Commission in the Companies’
previous ESP case. Therefore, the Commission reasons that Section 4928.144, Revised

17 See, In the Matter of the Transfer of Monongahela Power Company’s Certified Territory in Ohio to the Columbus
Southern Power Company, Case No. 05-765-EL-UNC, Order at 18- 20 (November 9, 2005).
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Code, is m'elevant to this ESP proceedmg and the merger of CSP and OP is the salient
issue.

Third, IEU claims the proposed PIRR is excessive, as the carrying charge is not
reduced to a proper debt rate during the amortization period. IEU asserts that newly
issued seven-year BBB rated corporate bonds are being issued at an interest rate of 3.75
percent. Thus, according to IEU, there is no valid reason to authorize the higher carrying
charge rate recommended inthe Stlpulatxon (IEU Ex. 8 at 14-15).

The Companies offer that the carrying charge rate on deferred fuel expense was
argued extensively by the parties to the ESP 1 case, and the Commission ultimately
decided that the WACC, as proposed by the Companies, was reasonable. The Signatory
Parties contend that the Companies concession to the 5.34 percent debt carrying charge as
compared to the WACC, adds value to the Stipulation. As such, Signatory Parties ask the
Commission to reject IEU’s attempt to further compromise the positions reflected in the
Stipulation. : :

The Commission agrees with the Signatory Parties that the carrying charge on the
deferred fuel expenses accrued was established in the ESP 1 proceeding. Thus, the 5.34
percent debt carry charge represents a significant compromise by the Companies as a part
of the Stipulation as a package which we will not revise based on IEU's claims that there
exists a basis for arguing for a better deal.

Finally, IEU notes that the Stipulation provides that the “carrying charge will be
calculated with no adjustment to the book balance as of year-end 2011.” IEU argues that
the carrying charge on the deferral balance should be net of accumulated deferred income
- taxes (ADIT) (IEU Ex. 8 at 14-15; IEU Ex. 4). : '

The Signatory Parties state that the order of the Commission in the ESP 1 case did
not require that the deferral balance be adjusted for ADIT. As such, Signatory Parties ask
" the Commission to reject IEU’s attempt to further compromise the positions reflected in
the Stipulation.

The Comumission considered similar arguments of the intervenors in AEP-Ohio’s
EBSP 1 case. In the ESP 1 order, the Commission rejected request to calculate the deferrals
net of taxes. We again reject the request in this case. Aswe concluded in ESP 1, if carrying
charges on the FAC deferrals are calculated on a gross of tax rather than a net of tax basis,
it violates the clear directive to the Commission. Section 4928.144, Revised Code, states
that if a phase-in is ordered, the order shall provide for the creation of regulatory assets
pursuant to generally accepted accounting principles by authorizing the deferral of
incurred costs equal to the amount not collected, plus carrying charges on that amount.
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v Finally, the Commission darifies that prior to securitization of the PIRR, if the
Commission or the Court issues a decision that impacts the amount of PIRR regulatory
assets, AEP-Ohio shall appropriately adjust the book balance of the PIRR regulatory assets

or use a mechanism to make the appropriate adjustment ordered by the Commission or
the Court that prospectively adjusts rates through a credit or charge of the PIRR. With this
dlarification the Comumission finds that the provisions of the Stipulation are reasonable and
should be approved.

12. Generation Asset Divestiture

On September 30, 2011, AEP-Ohio filed an application to amend the corporate
separation plan, in Case No. 11-5333-EL-UNC, In the Matter of the Application of Ohio Power
Company for Approval of an Amendment to Its Corporate Separation Plan (Corporate Separation
Case). In addition, the Signatory Parties filed a joint motion to consolidate the amendment
to its corporate separation plan in its Corporate Separation Case, with the cases in the
Stipulation. On October 11, 2011, the Attorney Examiners denied the motion to
consolidate, and provided that there needs to be additional review on the amendment to
the corporate separation plan.

The Signatory Parties maintain that the Commission’s approval of a full corporate
separation by the Companies is a necessary requirement to several provisions within the
Stipulation. Specifically, the Signatory Parties explain that the divesture of generation
assets will lead AEP-Ohio to amend or dissolve AEP’s generation pool. Therefore, the
Signatory Parties assert that the approval of the corporate separation as proposed by the
Stipulation is essential to begin the transition of AEP-Ohio into an auction-based S5O
{Signatory Parties Br. at 69-70, Constellation Ex. 1 at 12).

While other parties may request extensive details of the process prior to approving
the corporate separation, the Signatory Parties assert that the details are not necessary to
proceed. In support of this assertion, the Signatory Parties maintain that, as the ESP rates

‘are known and established through the transition period until 2015, the impact of
generation divesture on ratepayers will be established between the requirements of
Section 4928.17, Revised Code, and the adoption of the Stipulation. The Signatory Parties

- argue the Commission has the necessary information it needs to approve corporate
separation under Section 4928.17, Revised Code. Therefore, the Signatory Parties’ state,
Commission approval of corporate separation does not violate any regulatory practice or
principle (Signatory Parties Br. at 70-74).

IEU daims that approving the full legal corporate separation through the
Stipulation would prevent any parties of interest in the corporate separation proceeding to
file comments or objections to the plan, as is permitted by Section 4928.17(B), Revised
Code. In addition, TEU expresses concerns that the Commission may inadvertently
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“empower the Companies to fill in the blanks later,” if it were to proceed without the
necessary terms and conditions of the sale or transfer (ITEU Br. at 66-68).

FES fears that the approval of the corporate separation as described in the
Stipulation would give AEP-Ohio too much discretion in carrying out the corporate
separation. Specifically, FES claims that the Stipulation would allow the Companies to
make the corporate separation contingent on pool termination, and that there are no
remedies available should AEP-Ohio choose not to meet the corporate separation
deadlines set forth in Appendix B to the Stipulation. (FES Br. at 126, citing to Tr. VI at 977-
578). FES concludes that too many questions remain in the corporate separation process,
and to not fully investigate them would allow AEP-Ohio to structure the transition in its
own manner (Id. at 126-27). FES witness Banks notes that the manner in which assets are
transferred, such as the valuation and accounting procedures, could ultimately hurt
competitive markets and customers if done improperly (FES Ex. 1 at 42).

Section 4928.17, Revised Code, provides that a utility shall not sell or transfer any
generating asset it owns or partially owns without Commission approval. In considering
approval of a corporate separation, the Commission must determine whether an
application for corporate separation clearly sets forth the objective and purpose of the sale
or transfer and the terms and conditions relating to the sale or transfer, how the sale or
transfer will effect the proposed standard service offer proposed by the Companies, how
the sale or transfer will affect the public interest, and evaluate the fair market value and
book value of the property to be sold or transferred, pursuant to Rule 4901:1-37-09, 0.A.C.

There is no dispute that the purpose and objective of the corporate separation
provision is to provide competitive retail electric service through a fully separated affiliate -
of the utility in order to effectuate state policy within Section 4928.02, Revised Code. Nor
is there any disagreement among either the Signatory Parties oxr Non-Signatory Parties that
the corporate separation will benefit the public interest by contributing to the creation of a
competitive marketplace in Ohio. Further, we understand that the transfer of generation
assets will impact the standard service offer through the established rates being in effect
through the transition period until 2015, when the generation rates will be determined by
the competitive bidding process.

However, as Non-Signatory Parties have correctly asserted, the Commission still
needs additional time to determine and understand the terms and conditions relating to
the sale and/or transfer of the generation assets from the electric distribution utility to the
AFP subsidiary. Further, in the Corporate Separation Case, the Companies requested a
waiver of the requirement contained within Rule 4901:1-37-09, O.A.C., which provides that
an application should provide the fair market value and book value of the assets to be sold
or ransferred. In addition, as IEU correctly asserted, Section 4928.17, Revised Code,
requires due process for parties with real and substantial interests in the corporate
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separation plan to provide any comments or objections regarding the corporate separation
plan.

- Accordingly, the Commission finds that, subject to our approval of the corporate
separation plan, the Companies should divest its competitive generation assets from its
noncompetitive electric distribution utility to its separate competitive retail generation
subsidiary. Further, the Commission directs the Companies to notify PJM that it intends
to enter PJM’s auction process for the delivery year 2015-2016, as the Stipulation indicates.
In addition, as there is still the need for additional analysis of the corporate separation
plan’s terms and conditions surrounding the sale, the Commission will continue to review
the corporate separation plan’s remaining issues in an expeditious manmer in the
Corporate Separafion Case. Therefore, with these clarifications, the Commission finds that
the corporate separation plan proposal within the Stipulation does not violate any

. regulatory principle or practice.

13, GridSMART

As part of the Stipulation AEP-Ohio agrees not fo file a separate application to
initiate Phase 2 of the gridSMART project until Phase 1 has been completed and reviewed.
The Commission modifies paragraph IV.1.h of the Stipulation to enable AEP-Ohio to file
further applications related to its gridSMART project prior to completion and review of
Phase 1 of the project. We find that this provision of the Stipulation is unduly restrictive
with respect to the further deployment of successful individual smart grid systems and
technologies used in the project and for ensuring effective experimental design in testing
consumer acceptance of pricing and program alternatives. Any expansion of the
gridSMART project will be considered in future Commission proceedings in which
Signatory Parties, and other interested stakeholders, may raise their concerns.

C. . Does the Stipulation, Taken as a Package, Benefit Ratepavers and the Public
Interest?

The Signatory Parties contend that the Stipulation benefits ratepayers and the
public interest. In support, the Signatory Parties explain that AEP-Ohio agreed to drop
seven rider proposals as part of the settlement (Signatory Parties Br. at 134). The Signatory
Parties state that the agreement to drop the rider proposals transfers substantial risk from
customers to AEP-Ohio, while providing rate certainty and stability for customers (Id. a
134, citing to AEP-Ohio Ex. 8 at 14-15).

In addition, thﬁ Signatory Parties point out that the Sdpulation promotes state
policy and retail competition by providing a dear path for customers to receive their
electricity from fully competitive markets. This, the Signatory Parties claim, achieves a
‘long term result benefiting both competitive markets and customers. Further, the
Signatory Parties explain that the Stipulation’s market transition process facilitates a
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. competitive market based SSO significantly faster than is possible under an MRO. The
Signatory Parties note that the Stipulation moves the SSO process to competitive market in
f three and half years, while an MRO may take over six years (Id. at 133), -

The Signatory Parties contend that AEP-Ohio’s agreement to provide $3 million
annually for the PWO initiative and $5 million annually for the OGF initiative benefits
residential customers and promotes economic development. The Signatory Parties also
note that AEP-Ohio has committed to provide reliability improvements to hospitals by
working with OHA and providing investment commitments of up to $5 million per year
throughout the term of the ESP (4. at 133, OHA Ex. 1 at 2).

According to the Signatory Parties, the Stipulation’s benefits also include AEP-

- Ohio’s commitment to fleet transformation and fuel diversification, including an endeavor

to enter into long-term shale gas contracts for AEP-Ohio generation plants. The Signatory

Parties maintain that this will contribute to investment and employment growth in Ohio.

The Signatory Parties also note the benefits associated with AEP-Ohio’s development and

commitment to customer-sited resources in exchange for incentive payments not only
benefits AEP-Ohio’s energy mandates, but also benefits customers (Id. 135).

Staff also provides that the Stipulation taken as a package benefits the public
interest and ratepayers. In support of its conclusion, Staff points to the CBP process
leading to a fully competitive S50 rate. Staff explains that the transition to full market
pricing is not only materially quicker than would otherwise be possible, but also provides
for stable and transparent pricing throughout the transition. Staff also asserts that AEP-
Ohio’s agreement to utilize a long term debt interest rate instead of a weighted average
cost of capital will result in a substantially reduced carrying cost on the unamortized
balance of deferred fuel cost. Further, Staff agrees that the fuel diversification utilizing
shale gas, AEP-Ohio’s development of alternate capacity resources, and commitment to
work with OHA, PWO, and OGF are benefits resulting from the Stipulation. In addition,
Staff finds that the fact that the Stipulation enhances the distribution system, provides rate
stability, promotes economic development with commitments to low income residential
customers, and promotes energy efficiency in cne grouping is extremely advantageous,
enhancing stability in the state despite the future market being unknown (Staff Br. at 6-8).

Constellation states that the transition to a competitive market will create a better
means for sefting the rates for SSO customers, and gives customers options in choosing
their electric supply, which may include the opportunity to choose options that may be
less costly that AEP-Ohio {(Constellation Br. at 7). Further, Constellation expects the
transition to competitive market to encourage investment in Ohio by retail and wholesale
providers. Constellation notes that the Stipulation rejects AFP-Ohio’s automatic recovery
for new generation under the GRR, and now requires the Companies to show a need for

 new generation. (fd. at 12)RESA and Exelon also note that the transition to a competitive
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market is beneficial for ratepayers and the public interest (RESA Br. at 9-13, Exelon Br. at
_7-9).

OCC/AFIN provide that while the Signatory Parties have quantified various parts
of the Stipulation to indicate public benefits, its capacity set-aside plan would actually.
deter customers. In support of its assertion, OCC/APJN explain that the set-aside for 2012
has been surpassed, thus any new shopping would be priced at the higher capacity charge
provided for in the Stipulation, making customers in a race to claim lower priced capacity
(OCC/APIN at 30-31). OCC/APIN also respond to the Sigratory Parties benefit of
dropping seven rider proposals is illusory, as there was no guarantee that any of the riders
would have ultimately been approved by the Commission, thus there is no real beneﬁt
from dropping them (OCC/APIN Reply Br. at 11).

IEU daims that the Stipulation does not advance the public interest or benefit
consumers. IEU asserts that customers and CRES suppliers currently have access to
capacity priced at RPM, thus the Stipulation’s set capacity price takes away benefits that
currently exist (IEU Br. at 27-28, citing TEU Ex. 9A at 44-49). Further, [EU opines that the
benefits of the CBP may never fully occur, as the Stipulation does not require the
Companies” next ESP application to include a CBP, and no certainty the Stipulation will
result in'a full ransition fo a competitive market (Id. at 29). IEU also notes that it is
speculative to consider a potential shale gas generating facility as a benefit (IEU- Reply Br.
at17).

FES states that the transition to a competitive market is not beneficial to the public
interest because it delays competition at least three and a half years (FES Br. at 93-94). FES
‘asserts that the proposed capacity caps contained within the Stipulation would t harm
customers, as it would not allow for CRES providers to provide customers with
opportunities to shop at prices lower than the Companies SSO (id. at 95-100). FES
disagrees that the Stipulation promotes economic development, and states it would
actually harm customers by destroying jobs in Ohio (Id. at 123 citing to FES Ex. 2 at 61-62).
In addition, FES claims the proposed benefits associated ‘with PWQO and OGF are
contingent on the Companies achieving a ten percent return on equity, and thus uncertain
and not a benefit (FES Reply Br. at 28).

The Commission finds that, the Sttpu}ahon, as modified, advances the public
interest and will benefit ratepayers. The transition to competitive markets in just three and
a half years, as opposed to over five years, is beneficial to ratepayers because customers
will be able to shop for electric suppliers that may have lower rates than AEP-Ohio.
Further, while the Commission notes that market is subject to fluctuations and may be at
times unpredictable, the rate design, as modified by the Commission in previous sections,
enable for a smooth transition to the market by providing not only reasonable and
- transparent rates, but also by allowing for rate certainty and stability such that customers
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know what to expect. Also, the Commission notes that this Stipulations removal of
. shopping barriers will not only allow CRES providers to benefit by easier access to
customers, but customers potentally benefit from rates lower than the standard service
offer. : :

While, as we stated earlier in this opinion and order, we understand that FES wants
this transition to competitive markets to occur as soon as possible, we firmly believe that
‘transition plan as set forth by the Stipulation and modified by this opinion and order, will
achieve the end results in a much faster manner than was otherwise possible through an
MRO. To the contrary, were we to adopt FES's suggestion to reject this Stipulation in its
entirety, the transition to. be market would inevitably be longer than the time frame the
Stipulation sets forth.

‘ Further, we believe the Stipulation, as modified, will also enhance Ohio’s economy
and promote economic development opportunities in AFP-Ohio’s service region. As
discussed above, rate stability and certainty, which is achieved through mechanisms such
as the LFP and MTR, will allow for AEP-Ohio’s industrial and commercial customers whe
have been hardest hit by the economic downturn to receive incentives and discounts on
their peak loads, and will ensure that when the transition to market is complete, these
customers will be less likely to face rate shock. Further, if there is an established need for
- additional generation in the future, the GRR provides a mechanism to enable the
Commission to allow for the construction of generation facilities, while committing to the
diversity of state supply, as is consistent with Section 4928.02, Revised Code. In addition,
AEP-Ohio’s agreement to provide annual contribution of $3 million and $5 million to
PWO and OGF, respectively, are beneficial to low income, residential customers, and will
ald in economic development by enhancing economic stability for the Companies
industrial customers. Further, to ensure these provisions are not speculative, we find it
mecessary to medify the Stipulation and remove the contingency on the Companies
achieving a ten percent return on equity. We find this modification furthers the public
interest. ‘

In addition, we note that OCC/AP]N’s concerns relating to shopping capacity caps
were appropriately addressed in the Commission’s modification to the capacity case,
which addressed these public interest concerns by modifying the Stipulation to include
governmental aggregation ballots that passed this November. Moreover, the Stipulation
provides the Commission with flexibility to order recovery under the GRR or PMR only if
the Commission determines that such recovery is necessary. The testimony in the record
also indicates the Stipulation promotes energy efficiency programs and renewable energy
resource development. We note that while the Stipulation does not state whether AEP-
Ohio’s next application will include a CBP, the Commission expects a CBP provision will
be included in AEP-Ohio’s next application. '
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In addition, the medifications the Comumission has made to the Stipulation further
benefit the ratepayers and public interest. First, the automatic base generation rate
increases have been lowered to half of what the Stipulation originally proposed. This will
benefit ratepayers by having less significantly lower rate increases, while still allowing for

~ asmooth transition to competitive market pricing in 2015. Further, the modification of the
capacity plan allows for all of the communities and municipalities that recently passed
- governmental aggregation initiatives this November to take advantage of CRES suppliers’
offers that may be lower than what AEP-Ohio is offering to its customers. The
Commission’s modification to the Stipulation which extends the credit offered to AEP-
Ohio’s G5-2 customers to $10/MWh for the first 2,000,000 MWh of usage per calendar year
will ensure GS-2 customers are not dosed out of the incentive, and will provide the
opportunity for new customers in AEP-Ohio’s territory to take advantage of the incentive.
Further, any unused megawatt hours will be rolled over to the next calendar year.

. Finally, in our modifications to the corporate separation plan for the Companies, we
believe that a balance was struck as the Commission allows for the process to move
forward to ensure no delay in AEP-Ohio’s corporate transition, while ensuring there is
opportunity for interested parties to provide comments and suggestions to assure the
corporate separation plan’s details are implemented in a manner that will be in the public
and ratepayers best interests. Accordingly, we find that the Stipulation, as modified,
benefits the public interest.

V. CONCLUSION

As a result of the Commission’s adoption of the Stipulation filed in these matters,
the stay of the inter-related cases addressed in the Stipulation shall be continued until the
Commission specifically orders otherwise or there is a final non-appealable order in the
case on the Stipulation.

Furthermore, the Commission finds that the Companies should file revised final
tariffs consistent with this order by December 23, 20i1. In light of the short imeframe
remaining before these tariffs by necessity must go into effect, the Commission finds that
the revised final tariffs shall be approved effective }anuary 1, 2012, subject to final review
by the Commission.

V1.  FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1)  CSP and OP are public utilities as defined in Section 4905.02,
Revised Code, and, as such, the companies are subject to the
]unsdlctmn of this Commission.
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‘On January 27, 2011, CSP and OP filed applications for an S50

in accordance with Section 4928.141, Revised Code.

On March 8, 2011, a techrical confereﬁce was held regarding
AXP-Ohio’s applications.

Pursuant to published notice, public hearings were held in

" Canton, Lima, Marietta, and Columbus, in which a total of 61

witnesses offered testimony.

On Iuly 6, 2011 and August 9, 2011, prehearing conferences

were held in these matters.

The foﬂowing parties filed for and were granted intervention in '
'AEP-Ohio’s ESP 2 proceeding: IEU, Duke Retail, OEG, OHA,
. OCC, OPAE, Kroger, FES, Paulding, APIN, OMA-EG, AEP

Retail, DWEA, P3, Constellation, Compete, NRDC, Sierra Club,

Hilliard, RESA, Exelon, Grove City, AICUO, Wal-Mart, -

Dominion Retail, ELPC, OEC, Ormet, and Enernoc.

On September 7, 2011, a Stipulation was filed in these cases.
The Stipulation was signed by AEP-Ohio, Staff, OEG,
Constellation, OHA, OMAEG, Kroger, Hilliard, Grove City,
AICUO, Exelon, Duke Retail, AEP Retail, Wal-Mart, RESA,
Paulding, OEC, ELPC, Enernoc, NRDC, and P3.

On September 19, 2011, the Companies held & public
presentation before the Commission on the proposed
Stiputation and Recommendation.

The evidentiary hearing on the Stipulation commenced on
October 4, 2011, and concluded on October 27, 2011.

Briefs and reply briefs were filed on November 10, 2011, and
November 18, 2011, respectively.

The Stipulation presents an ESP pursuant to Section 4928.143,

‘Revised Code, which authorizes the electric utilities to file an

ESP as their SSO.

The Commission finds that the Stipulation, as modified, meets
the three criteria for adoption of Stipulations, is reasonable, and
should be adopted.
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(13) The proposed ESP, as modified by this opinion and order,
including its pricing and all other terms and conditions is more
favorable in the aggregate as compared to the expected resulis
that would otherwise apply under Section 4928.142, Revised
Code. ' -

ViIl. ORDER:
It is, therefore,

ORDERED, That the Stipulation, as modified by the Comumission, be adopted and
approved. Itis, further,

ORDERED, That DWEA's request to withdraw from AEP-Ohic’s ESP 2 and OPAE's
request to withdraw from the consolidated Stipulation proceedings are granted. It is,
further,

ORDRED, That JEU’s motion to dismiss the Stipulation is denied. It is, further, .
ORDERED, That the Stipulation is admitted into the record evidence. It is, further,

ORDERED, That IGS's interlocutory appeal for intervention is denied. It is,
further,

ORDERED, That FES’s and AEP-Ohio’s motion for a protective order is granted for
18 months from the date of this Order. It is, further,

ORDERED, That OCC/AP]N's request to review the procedural rulings is denied.
It is, further,

- ORDERED, That FES’s request to strike a portion of Staff’s brief is granted. It is,
further,

ORDERED, That the Companies shall file revised final tariffs consistent with this
‘order by December 23, 2011, and that the revised final tariffs shall be approved to be
effective January 1, 2012, subject to final review by the Commission. The new tariffs shall
‘be effective for bills rendered on or after the effective date. It is, further,
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" ORDERED, That the Companies file in final form four complete copies of tariffs

consistent with this Opinion and Order. One copy shall be filed with this case docket, one

5 shall be filed with each company’s TRF docket, and the remaining two copies shall be
designated for distribution to the Rates and Tariffs Division of the Commission’s Utilities
Department. The Companies shall also update their respective tariffs previously filed
electronically with the Commission’s Docketing Division. It is, further,

ORDERED, That the Companies shall notify their customers of the changes to the
tariff via bill message or bill insert within 30 days of the effective date. A copy of this
notice shall be submitted to the Commission’s Service Monitoring and Enforcement
Departiment at least 10 days prior to its distribution to customers. It is, further,

ORDERED, That a copy of this opinion and order be served on all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Paul A Centolella Steven 15 Lesser
%Jw w%;z; Qxﬁu/ém
Andre T. Porter Cheryl L. Roberto
GNS/JJT/vrm
Entered in tﬁe Journal

DEC 1 4 2011
”T\?gmv\ PALC c,mhv\

- Betty McCauley
Secretary
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