
.5.

1^d r

IN'1'HE SUPREME COUR`T OF OHIO

In the Matter of the Commission Review : Case No. 2013-0228
of the Capacity Charges of Ohio Power : Case I^o.'2012-209$
Company and Columbus Southern
Power Company : On Appeal from the Public Utilities

Commission of Ohio
PUCO Case No. 10-2929-EL-UNC

APPENDIX OF APPELLANT/CROSS-APPELLEE
INDUSTRIAL ENERGY USERS-OHIO

(VOLUME 1 OF 2)

Samuel C. Randazzo (Reg. No. 0016386)
(Counsel of Record)

Frank P. Darr (Reg. No. 0025469)
Joseph E. Oliker (Reg. No. 0086088)
Matthew R. Pritchard (Reg. 0088070)
McNees Wallace & Nurick LLC
21 East State Street, 17"' Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Facsimile: (614) 469-4653
sam@mwncmh.com
fdarr^cr>mwncmh.com
j olikerCq)mwncrnh. e,om
mpritchard@mwncmh.com

COUNSEL FOR APPELLANT/CROSS-
APPELLEE, INDUSTRIAL ENERGY
IJSERS-OHIO

Bruce J. Weston (Reg. No. 0016973)
Ohio Consumers' Counsel

Kyle L. Kern (Reg, No, 0084199)
(Counsel of Record)

Assistant Consumer's Counsel
Melissa R. Yost (Reg. No. 0070914)
Deputy Consuniers' Counsel
Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485
Telephone: (614) 466-9585/466-1291
Facsimile: (614) 466-9475
kern@occ.state.oh.us
yo st@occ. state. oh.us

COUNSEL FOR r-1PPELLAIVTTICROSS-
APPELLEE, OFFICE OF THE 01110
CONSUMERS' COUNSEL

.-.._...,^ ..................._.__._ .. ^1:^ .. q s j

tC.4p2S2.1 }



Mark A, Hayden (Reg No. 0081077)
(Courzsel of Record)

FirstEnergy Service Company
76 South Main Street
Akron, OH 44308
Telephone: (330) 761-7735
Facsimile: (330) 3$4-3875
haydenm@firstenergycorp.cozn

James F. Lang (Reg. No. 0059668)
N. Trevor Alexander (Reg. No. 0080713)
Calfee, Halter & Griswold. LLP
1405 East Sixth Street
Cleveland, OH 44114
Telephone: ((216) 622-8200
Facsimile: (216) 241-0816
.11ang@calfee.com
talexander@calfee.com

David A. Kutik (Reg. No. 0006418)
Allison E. Haedt (Reg. No. 0082243)
Jones Day
901 Lakeside Avenue
Cleveland, OH 44114
Telephone: (216) 586-3939
Facsimile: (216) 579-0212
dakutik(a7j onesday. com
aehaedt@,jonesday.cozn

COUNSEL FOR APPELLANT/CROSS-
APPELLEE, FIRSTENERGY
SOLUTIONS CORP.

Steven T. Nourse (Reg. No. 0046705)
(Counsel of Record)

Matthew J. Satterwhite
(Reg. No. 0071972)
American Electric Power Corporation
I Riverside Plaza, 29", Floor
Columbus, OH 43215
Telephone: (614) 716-1608

Facsimile: (614) 716-2950
st.nourse@aep.com
mj satterwhite@aep. com

Daniel R. Conway (Reg. No. 0023058)
James B. Hadden (Reg. No. 0059315)
L. Bradford I=tughes (Reg. No. 0070997)
Christen M. Blend (Reg. No. 0086881)
Porter Wright Morris & Arthur LLP
41 South Ifigll Street
Columbus, Ohio 43215
1"elephone: (614) 227-2270

Facsimile: (614) 227-1000
deonway@porterwright. com

COUNSEL FOR APPELLEE/CROSS-
APPELLANT, OMO POWER
COMPANY

{C40282:1 11



Michael DeWine (Reg. No. 0009181)
Attornev General of Ohio

William L. Wright (Reg. No. 0018010)
(Counsel of Record)

Section Chief, Public Utilities Section
'I'bomas McNamee (Reg. No. 0017352)
John H. Jones (Reg. No. 0051913)
Assistant Attorneys General
Pizblic Utilities Commission of Ohio
180 East Broad Street, 6I" Floor
Columbus, C3H 43215
Telephone: (614) 466-4397
Facs.imile: (614) 644-8764
William. wright@puc. state. oh: us
thoxnas.mcnamee&u.c.state.oh. us
john..jones@puc.state.oh.us

COUNSEL FOR APPELLEE,
PUBLIC LTTILITTFS COMMISSION OF
OHIO

{C40282:9 }



APPENDIX
(VOLUME 1 OF 2)

TABLE OF CONTLNTS

I'ublic Utilities Commission of Ohio in the Case Below
PAGE

In the Matter of the Conzrnis,sion Review of the Capacity Charges of Ohio Power Company and
Columbus Southern Power Company,

PUCO Case No. 10-2929-EL-UNC, Notice of Appeal of Appellant lndustrial Energy
Users-Ohio (Dec. 14, 2012), .... .......:.......................................... ......................._...............1

In the Matter of the Commission Review of the Capacity Charges of Ohio Power Con2pany and
Columbus Southern Power Cornpany,

PUCO Case No. 10-2929-1;L-Ula^'C, Entry (Mar. 7, 2012) ................... ...........................15

In the -A%Mtter of the Commission Review of the Capacity Charges of Ohio Power Conzpany and
Columbus SoutherFZ Power Company,

PUCO Case No. 10-2929-EL-UNC, Entry (May 30, 2012) ..............................................33

In the Matter of the Commission Review of the Capacity Charges of Ohio Power Company and
Columbus Southern Power Conapany,

PUCO Case No. 10-2929-EL-L71^rC, Opinion and Order (July 2, 2012) ........................... 45

In the Matter of the Commission Review of the Capacity Charge.s of Ohio Power Company and
Columbus Southern Power Company,

PUCO Case No. 1.0-2929-EL-UNC, Entry on Rehearing (Oct. 17, 2012) ........................ 90

In the Matter of the Cornnzission Review of the. Capacity Clzarges of Ohio Power Company and
Columbus Southern Power Company,

PUCO Case No. 10-2929-I;L-UNC, Entry on Rehearing (Dec. 12, 2012) ..................... 154

In the Matter of the Commission Review of the C:apacity Charges of Ohio Power Company and
Columbus Southern Power Company,

PUCO Case No. 10-2929-EL-UNC, Entry on Rehearing (Feb. 2, 2011) ........................166

In the Matter of the Commission Review of the Capacity Charges of Ohio Power Company and
Cola,cmbus Southern Power Company,

PUCO Case Nos. 10-2929-EL-U'NC, et al., Entry on Rehearing (Feb. 23, 2012) .......... 169

Itz the Matter of the Commission Review of the Capacity Charges of Ohio Power Company and
Columbus Southern Power Cory2pany,

PIJCO Case No. 10-2929-EL-LT_NC, Entry (Dec. 8, 2010) ................... ....................... ....182

(C40282; I )1



In the Matter of the Corrxtnission Review of the Capaeity Charges of Ohio Power Company and
Columbus Southern Power Company,

PUCO Case No. 10-2929-EL-UNC, Entry on Rehearing (Aug. 15, 2012) ......... .......... ..185

In the Matter of the Commission Review of the Capacity Charges of Ohio Power Campany and
Columbus Southern Power Conzpany,

PUCO Case No. 10-292.9-EL-L^i^TC, Entry on Rehearing (Jan. 30, 2013} ............... .......1$7

In the Matter of the ComrraissionRevietiv of the Capacity Charges af Clliio Power Company and
Colurnbus Southern Power Company,

PUCO Case iNos. 10-2929-EL-UNC, et al., Opinion and Order (Dec. 14, 2011)...........192

{C40282:1 } 11



IN TBF, SUPREME COURT OF OMO

Public Utilities Comrnission of Ohio
Case No. 10 2929-EL-UNC

In the Matter of the Commission Review of : Case No. 2^2- ^^ u "t)
the Capacity Charges of Ohio Power Company
aaid Columbus Southern Power Con-ipany; . Appeal from the Public Utilities

Comniission of Ohio

Ind.ustrial Energy Users-Ohio,

Appellant,

V.

Public Utilities Comm%ssion of Ohio,

Appellee.

Samuel C. Randazza (Reg. No. 0016386)
(Courssel of Record)

Frarik P. Darr (Reg. No. 0025469)
Josepb. E. Oliker (Reg. No_ 0086088)
Matthew R. Pritchard (Reg. 0088070)
McNees Wallace & Nurick LLC
21 East State Street, 17"' Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Facsiinile: (614) 469-4653
sam@mwncw,h.com
fdarr@mwncrnh.com
joliker@mwncmh..com
mpiitchard@mwncmh.com

x COUNSEL FOR APPFLLANT,
I1`4DrtJSTI3LAi. ENERGY USERS-OHIO

F LED

{C39016:3 )

NOTICE OF APPEAL OF
APPELLANT INX?USTRIAL ENEIZGY USERS-OMO

OR^^^
^^Z

Michael T)eWafn.e (12eg. No. 0009181)
Attozxiey Creneral of Ohio

William L.'V4Tright (Reg. No. 0018010)
Section Chief, Public Utilities 8ectioia
Werner L. Margard (Reg. No. 0024858)
Thomas McNamee (Reg. No. 0017352)
Assistant.Attorneys General
Public Utilities Commission of Ohio
180 East Broad Street, 6tr' Floor
Columbus, O14 43215
Telephone: (614) 466-4397
Facsimile: (614) 644-8764
william.wright@p►xc. state.oh: us
wern.er.. rnargard@puc. sta.te . o h. us
thornays.?vlcNamee@puc.state.oh.us

COUNSEL FOR APPELLEE,
PUBLIC'U TILITIES COMMiSSION OF
OHIO

r i^^: ^. 4 [ (^12

AXE. COURT 0f oH1o

000000001



"?a _ ,•^ c

NOTICE OF APPEAL OF APPELLANT
INDUS'IT•TAL ENERGY USER.S-01110

Appellant, Industrial Energy Users-Ohio ("fEU-Ohio" or "Appellant") hereby gives its

notice of appeal, pursuant to Sections 4903.11 and 4903.13, Revised Code, and Supreme Court

Rule of Practice 2.3(B), to the Supreme Coutt of Ohio and Appellee, the Public Utilities

Commission of Ohio ("Commission" or "PUCO"), from the Commission's Mareh 7, 2012 Entry

(Attachment A), May 30, 2012 En.tiy (Attachment B), July 2, 2012 Opinion and Order

(Attachment C), October 17, 2012 Entry on Rehearing (Attachment D), and December 12, 2012

Entry on Rehearing (Attachment E) in Case No. 10-2929-EL-UNC.

Appellant was and is a party of record in Case No. 10-2929-EL-UNC and timely filed its

application for rehearing from the March 7, 2012 Entry on March 27, 2012; timely filed its

application for rehearing from the May 30, 2012 En.try on June 19, 2012; timely filed its

application for rehearing from the Jix1y 2, 2012 Opinion and Order on Augast 1, 2012; and timely

filed its application for rehearing from the October 17, 2012 Entry on Rehearing on

November 15, 2012.

The Coinmission's March 7, 2012 Entry, May 30, 2012 Entry, July 2, 2012 Opinion and

Order, October 17, 2012 Entry on Rehearing, and December 12, 2012 Entry on Rehearing

(collectively, "the Capacity Case Decisions") are urilawful and unreasonable for the reasons set

out in the following Assigivnen.ts of Error:

The Capacity Case Deci-sions are unlawfttl: and unreasonable since any
authority the Commission may have to approve prices for generation-
related capacity service does not perrnit the CornzMssion to apply a cost-
based ratemaking methodology or resort to Chapters 4905 and 4909,
Revised Code, to supervise and regulate pricing for generation-related
capacity services. Similarly, the Capacity Case Decisions are
unreasonable and un.lawful to the extent that they state or otherwise

(C39016:3 }
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suggest that AEP-Ohiol has a right to establish rates for generation-related
services that are based on any cost-based ratemaking methodology;
including the ratemaking methodology identified or referenced in Chapters
4905 and 4909, Revised Code..

2. The Capacity Case Decisions are unlawful and unreasonable because the
Corxuna.ssion's jurisdiction under Sections 4905.04, 4905.05, 4905.06, and
4905.26, Revised Cod.e, extends to an electric light company, only when it
is "engaged in the business of stipplying electricity for light, heat, or
power purposes to consumers within this state,"2 and does not include
wholesale transactions between AEP-Ohio and competitive retail electric
service ("CRES") providers.

3. The Capacity Case Decisions are unlawfiil and ina.reasonable because the
Coiuini.ssion is without authority to "adjudicate controversies between
parties as to contract rights."3 The Commission's Capacity Case
.Decisions rest upon the Comznission's assessment of AEP-Ohio's rights
under PJM Interconnection, L.L.C.'s ("PTM") Reliability Assurance
Agreement ("RAA'), a contract approved by the Federal Energy
Regulatory Commission ("FFR:C"), which is subject to Delaware law.
The Commission is withoutjurisdiction.to determine what, if any, rights
AEP-Ohio may have under an agreement and this is particularly true in
this case since the RAA is subject to the exclusive jurisdiction of FERC.

4. Assuming for purposes of argument that the Comrn.ission has a.uthority 'to
authorize the billing and collection of a generation-related capacity service
charge pursuant to Chapters 4905 and 4909, Revised Code, the Capacity
Case Decisions are unreasonable and unlawful becarise AEP-Ohio failed
to present the required evidence and the Cornmission failed to comply
with the substantive and procedural requirements contained in such
Chapters.

5. The Capacity Case Decisions, which claimed to set a generation-related
capacity rate consistent with the RAA, are unlawful and unreasonable

inasmuch as the Capacity Case Decisions violate the plain language of the
RAA, which must be interpreted under Delaware law (the controlling law
under the RAA).

a. The adrninistratively-dete-rm.ined "cost-based" rates for AEP-Ohio's
certified electric distribution service area contained in the Capacity Case

I As used herein, AEP-Ohio refers to Ohio Power Company, which has znerged with Columbus
Southern Power Company.

2 Section 4905.03, Revised Code.

sNew Bremen v. Pub. Util. Comm., 103 Ohio St. 23, 30-31 (1921).

{C39016:3 j 2
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Decisions violate the plain lang}:iage of Arkicle 2 of the RAA that states the

RAA has a region-wide focus and pro-competitive purpose,

b, Even if the Corrirn.ission could establish cost-based rates that were

consisten.t with the RAA, the Corrzmission unlawfully and unreasonably
based its determination of "cost".upon the embedded cost of AEP-Ohio's
owned and controlled generating assets based on a defective assumptior,
that such generating assets are the source of capacity available to CRES
providers serviug customet-s in AFP-Ohio's certified electric distribution
service area. The RAA. requires that any change to the default p3rzcing,
PJM's Reliability Pricing Model C"RPM" or RPM-Based Pricing), must be
just and reasonable and looks to the Fixed Resource Requireznent ("FRR"}
Entity, and the FRR Entity's Service Area and the Capacity Resources in
the FRR. Entity's Capacity Plan to establish any pricing other than RPM-
Based Pricing. Based on the plain meaning of the word "cost," the
Capacity Case Decisions' sanctioning of the use of embedded cost to
establish generation-related capacity services is arbitrary and capricious.
In addition, the uncontested evidence demonstrates that AEP-Ohio is not
an FRR Entity, AEP-Ohio's owned and controlled generating assets are
not dedicated to serve Ohio load or satisfy any FRR obligation and also
demonstrates that AEP-Ohio's owned and controlled generating assets are
not the Capacity Resources in the FRR Entity's Capacity Plan. In such
circumstances, the Commission's reliance upon embedded cost data for
AEP-Ohio's oxvned and controlled generating assets to establish the cost
i.ncurred to provide generation-related capacity services to CRES
pioviders is arbitraly and capricious.

6. The Capacity Case Decisions, wbi.ch offer AEP-Ohio the opportunity to

obtain above-market compensation for generation-related capacity service

through a deferred revenue supplement [computed based upon the
difference between RPM-Based Pricing and $188.88/megawatt-day

("MW-day"), including interest charges] are unlawful and unreasonable
for the reasons detailed below.

a. The above-market supplement is unlaw€'ul and unreasonable inasmuch as
it allows AEP-Ohio to collect above-market compensation for generation-
related capacity service in violation of Ohio law's prohibition on
collecting transition revenue or its equivalent. Tlie above-market
supplement also violates the terms of AEP-Ohio's Commission-approved
settlement commitrnent to not impose lost generation.-related revenue

charges on. shopping customers.

b. The above-rnarket supplement conflicts with the policies contained in
Section 4928.02, Revised Code, wbich relies upon market forces,
customer choice, and prices disciplined by market forces to regulate prices
for competitive electric services. Additionally, the Capacity Case

{C39035:3 } 3
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Decisions are unlawful and unreasonable inasmuch as the Commission
authorized AEP-Ohio to collect above-marketcolnpensation for
generation-related capacity service, which will provide AEP-Ohio's
generation business with an unlawful subsidy in violation of Section
4928.02(I-1), Revised Code. .

c. The Commission is prohibited under Section 4928.05(A), Revised Code,
from regulating or otherwise creating a deferral associated with a
competitive retail electric service under Section 4905.13, Revised Code.
The Coniznission may only authorize deferred collection of a generation
service-related price under Section 4928.144, Revised Code, and any such
deferral must be related to a rate established under Sections 4928.141 to
4928.143, Revised Code.

.. d. The Coznxnission unlawfully and unreasonably authorized AEP-Ohio to
defer the collection of generation-related capacity service revenue. Uzider
generally accepted accountiag principles, only an .in.curr.ed cost can be
deferred for future collection. To the extent that the Capacity Case
Decisions im.ply the Commission's intended use of Section 4928.144,
Revised Code, that Section also requires the Commission to identify the
incurred cost that is associated With any deferral, a requirement
unreasonably and u.nlaw#irlly neglected by the Capacity Case Deci.sions.

e. The Commission unlawfully and unreasonably determined that allowing
AEP-Ohio to collect above-n3arket compensation for generation-related
capacity service^ was appropriate to address AEP-Ohio's claims regarding
the financial performance of its generation busiziess, the competitive
business segment under Ohio law. The Commission's deference to AEP-
Ohio's claims regarding the financial performance of its competitive
generation business is also unlawful and unreasonable because it violates
the Commission's prior deterininations holding that such fmancial
performance is irrelevant for purposes of establishing coznpensation for
generation-related service.

f. The Col.rnission unlawfully and unreasonably authorized AEP-Ohio to
increase the above-market revenue supplement by adding carrying charges
to the deferred supplement without any evidence that carrying charges, or
any specific level of carrying charges, are lawful or reasonable.

g. The Capacity Case Decisions are unlawful and unxeasonable because they
fail to recognize that the rates and charges applicable to non-shopping
customers, i.e. customers taking service under AEP-Ohio's electric
security plan ("ESP"), are also providing AEP-Ohio with compensation
for generation-related capacity service, it ignores or disregards the fact
that AEP-Ohio has maintained that non-shopping customers are, on
average, paying nearly twice the $188.8$lMW-day price, and it fails to

{C340I6_3 } 4
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establish a mechanism to credit such excess compensation obtained from
rzon-shUpping custorrzers against any deferred balance the Capacity Case
Decisions work to create by compariiig RPM-Based Pricing to the
$18 8.88fMW-day price. The zion:-syznauetrical and arbitrary bias
embedded in the Capacity Case Decisions' description of how the deferred
revenue supplement shall be computed guarantees that AEP-Ohio shall
collect, in. the aggregate, total revenue for generation-related capacity
service substantially in excess of the revezxue produced by using the
$188.88/MW-dayprice to determine AEP-Ohio's generation-related
capacity service compensation for shopping and non-shopping customers.

7. The Capacity Case Decisions are un.lauful and unreasonable inasmuch as
the Commission failed to restore RPM-Based Pricing as required by
Section 4928.143(C)(2)(b), Revised Code, when itxej.ected AEP-Ohio's
ESP in its February 23, 2012 Entry on Rehearing in AEP-Ohio's
consolidated ESP proceeding (which included this proceeding).
Additionally, the Capacity Case Decisioiis are unlawf-ul and unreasonable
because the Conynission abrogated its February 23, 2012 Entry on
Rehearing despite the fact that no party filed an application for rehearing
from the February 23, 2012 Entry on Rehearing challenging the

appropriate level of compensation A-EP-Ohio was to receive for
generation-related capacity service durzn.g the pendency of the

Commission's review in this proceeding.

8. The Capacity Case Decisions are untawful and unreasonable inasmuch as
the temporary two-tiered rates authorized therein violate the comparability
requirements in Chapter 4928, Revised Code, which require the
generation-related capacity service rate applicable to CIZES providers or
otherwise to shopping customers to be comparable to the generation-
related capacity service rate embedded in .AEP-Ohio's standard service
offer ("SSO") rates and are otherwise unduly discrizninatory in violation
of Ohio law.

9. The Capacity Case Decisions are unlawful and unreasonable because the
temporary two-tiered rates established by the March 7, 2012 Entry and
May 30, 2012 En.try were not based upon the record from this proceeding.

10. The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Commission failed to direct AEP-Ohio to refund the above-ma.rket
portion of capacity charges in place since January 2012 or credit the
excess collection against regulatory asset balances otherwise eligible for
amortization through retail rates and charges.

11. The Capacity Case Decisions are unlawful and unreasonable in:asmuch as
the Commission violated Section 4903.09, Revised Code, by failing to
properly address all material issuesraised by the parties.

{C39016:3 } j
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12. In addition to the iiidividual errors comrnitted by the Commission which
are refcrenced or identified herein, the totality of the Comnlission's
conduct throughout this proceeding is arbitrary and capricious, an abuse of
discretion, otherwise outside the law and "... at variance with `the
rudiments of fair play' long known to our law. "The Fourteenth
Amendment condemns such methods and defeats them." West Ohio Gas

Co. v. Public Utilities Commission, 294 U.S. 63,71 (1935) (quoting

Chicago, Milwaukee, & St Paul Ry. Co. v. Polt, 232 U.S. 165, 168
(1917)). Additionally, the implications of the Cona.mission's unlawful and
-unreasonable actions in the proceeding below now threaten to reach
beyond the customers served by AEP-Ohio as both Duke Energy Ohio,
Inc. ("Duke") aud The Dayton Power and Light Company ("DP&L") have
filed copycat applications seeking to impose hundreds of millions of
dollars in unlawful, uaareasonable, and above-market generat.ion-related
.charges upon the customers they serve.

13. The Capacity Case Decisions are unlawful and unreasonable because they
unreasonably i.rnpair the value of contracts entered into with CRES
providers by retroactively altering the capacity pr`scing 'm ethod that was in
place when such contracts were executed. The unlawful and unreasonable
impairrne.nt arises, in the particular circumstances presented by this case.
(and will arise in the case of Duke's copycat application if the
Commission grants Duke's request), because the prices established by
PJM's RPM-Based Pricing establishes generation-related capacity service .
prices three years in advan:ce and the Capacity Case Decisions alter the
capacity prices that had been fixed and were known and certain at the time
such contracts were executed. To the extent the Commission has, any
authority to approve prices for generation-related capacity services by
altering the ratemaking methodology, that authority may not be Iawfully
exercised to affect the prices established by the capacity pricing method
previously approved by the Comanission, in force by operation of law and
known and certain for contracts entered into prior to the effective date of

- the new capacity pricing method.

WFIEREFORE, Appellant respectfully submits that Appellee's March 7, 2012 Entry,

May 30, 2012 Entry, July 2, 2012 Opinion and Order, October 17, 2012 Entry on Rehearing, and

December 12, 2012 Entry on Rehearing are unlawful, unjust, and unreasonable and should be

reversed. The case should be remanded to the Appellee with instructions to correct the errors

complaiaed of herein.

{C39p16:3 } 6
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C.F,R T]FICA.TE OF F+'IL3.NG

I hereby certify that, in accordance with Supreme Couxt Rule of Practice XIV, Section

2(C)(2), Industrial, Energy Users-nhio's Notice of .A:ppeai has been filed with the Docketing

Division of the Public Utilities Commission of Ohio by leaving a copy at the office of the

Chairman in Columbus, C3hio, in accordance with. T:.ules 4901-1-02(A) and. 4901-1-36 of the

Ohio Administrative Code, on the 14"' day of December 2612.

Matthew R. Pritchard

Counsel for Appellant
Industrial Energy Users-phio
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Daniel R. Conway
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ATTACHMENT A

THE PUBLIC YJTIL.IZ'IE5 COMNII %IC3N OF OHIU

In the Matter of the Contrsussion. Review of )
the Capacity (harges of Ohio Power ) Case No.1t3-2929-EL-TJNC

}Company and Columbus Southern Power

Cvrnpaz^xy. )

ENTRY

The Commission fiFids:

(1) On November 1, 2020, Axnerican Etec#ric Power Service
Corporation (.AEPSC), on behalf of Columbus Soutli.ex-n. Power
Company and Ohio Power Company (A.EI'-0hio or the

Coinpany),i  filed an application with the Federal Energy
Reguiatory Conwis:.ssiori (FERC) in FERC Docket No. ER11-
1995. At the direction of FERC, AEPSC refrl:ed its. application in

FERC -Docket No. EER11-2183 on November 24, 2010. The
application prtspased tochange .the basis for compensation for
capacity costs to - a cost-based mechanism and included

proposed ;fozmv.la rate templates ixnder w-hich AEP-Ohio
would calculate its capacity costs under Section D.8 of Schedule
8.1 of the Rehabalify Assmance Agreement (RAA).

(2) On December 8, 2010, the Comrxd..ssion found that an
investigation was u.ecessary in order to determine the impact of
the proposed change to AEP-Ohzo's capacity chaxges:
Cansequently, the Comn-dssion sought public comments
regarding the following issues: (1) what chartges to the crzrxent

state xr,echaz►ism are appropriate to deteermxrte AEP-Ohio's
fixed resource requirement (FRR) capacity charges to C7hio

competitive retail electric service (CRES) providers; (2) the
degree to which AEP--ohio's capacity charges are cuxrently
}ei.hg reeovered thmugh retail rates approved by the
Comnission or other capacify chargesj and (3) the impact of
AEP--tJhio's capacity charges ilpon CRES praviders and retail
coxnpetition in. Ohio_ The Cammissi.on invited all iiitezested

x TEie Commission notes that the merger of Columbus smthern Power Cornpamy into Ohio Power

Ccsmpany has bee-rc corcffmed today in a saparate docket In tTrs Matter of the IfppticalirnY of O1aic3 Ai*raer

Cmpezrry and COiurntnas SrntOzern Pawer Camparcy farAuttzorfty to Merge and Reta.tea" Appraaurs, Case Ivo. 20^-

2376-EI,-L'NC.
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stakehold.ers to su.bmat written comrtaents in the proceeding
wi.thirn 30 days of issuance of the entry and to submit reply
ctirrmeints within 45 days of the issuance of the entry.
Ac3clitionalty, in light of the cliange proposed by A.EP4)hio, the
Cornmission adopted as the state compensation rnechani..sm for
AEP-QIEdo the current capacity charges established by the
tliree-year capacity auction conducted by PJM :tnterconnection
(PJ1W1), during the pendency of the review.

^3} On januaryr 20, 2011, AEf'-C3hio filecl a motion to stay the reply
com.ment period and to establish a procedural schedule for
hearingi as well as for an expedited rexlixig. Tn the alterna.t-ive,
AEP-Ohio requested an extension of the deadline to file reply
comments untit January 28, 2011. In support of its motion,
ApP--(.?hio asserted that, due to the recent rejection of its
application by FERC based on the "e)ds€:ence of a state

compensation rnechartism," it would be necessary for the
C'.ommission to move forward with an Mdentiaey hearing
process to estab;ish the state compensation mechan.ism AEP-
Ohio. argued that, in light of this recent development, the
parties needed more f:ime to £ile reply comments.

.(4) By entry issued January 21, 2011, the attorney examzner.
granAed AEF-CJhio's motion to extend the deadline to file reply
eomments and established the new reply comment deadline as
February 7, 2011. The January 21, 2011, entry also cleterzni.ned
that AEP-Ohzo's motion for the Commdssion to establish a

- procedural schedule for hearing would be considered after the
reply comment period had caneluried.

(5) On January 27, 2011, icn. Case No.11-346-EL-SSO, et a1, (11-346),
AEP-Ohio filed an application for a standard service offer
(SSO) pursuant to Section 4928.141, Revised Code.2 The
application wa.s for an electric security p3.an. PP) in
accordance with Sec#ion 4928.143, Revised Code-

{G} By eniry issued. August 11, 2011, in the present case, the
attorney exarniz.ter established a procedural schedule m order

2 In the Matter of the Appli.eation of Columbus Sfluthern Power Cornpatty and Ohio Power Campany for Autlaori.ty

to EstatT€s?z a Sfaridurd Seraice Offer i'ursumaf to Sectzasa 4928.143, Revised Cok in the Form of rzn Electric

Saurzty Plrcn, Case hios_ 11-346-EL-S50 and 17: -34-8-EL-SS(7; irz the Matter of the Appficatiarz of CoTum.Usrs

Southem Power Cmipany and Ohio Power Cornptmy far 13-pprma1 of Cerfain Accaurzfing Ar.taarzty, Case N.

11-349L-EL-AAM and 11350-EL^AA1vL
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to establish an evidentiary record on a state compensation
znechanisnz. Interested parties were directed to develop an
evidentiary record oii the appropriate capaczty cost
pri,ci:ngjrecaveiry mechanism including, if necessary, the
appropriate componezats of any proposed capacity cost
recovery mechanism. An evidentiary hearing was scheduled to

commence on October 4, 2011.

(7) 0n. September 7, 2011, a stipulation and recommendat3on (F.SP
2 Stipulation) was filed by AEP-Ohio, Staff, and other parties to
resolve the issues raised in 11--346 a-nd several oiher cases
pending before the Commission (consolidated cases),3
including the above-captioned case. Pursuant to an entry
issued September 16, .,2011, the consolidated cases were
consal.ida.ted for the purpose of considering the ESP 2
Stipulation: The September 16, 2011, entry also stayed the
procedural schee;iule in the pending cases, including thi.s
proceed3ing, untA the CornnitissYon specifically ordered
otherwise. The evidentiary hearing on the ESP 2 Stipulation
commenced on October 4, 2011, and concluded Qn October 27,

2011.

(8) On December 14, 2011, the Ccammi.ssion issued an opinion and
order in the conscilidated cases, modifying and adopting the

ESP 2 Stipulation (ESP 2 order).

(9) Su.bsequentiy, on February 23, 2012, the Comn-ission issued an
entry on rehearing in the consolitlated cases, granting

relieazing in pax-t (ESP 2 entry on reheari-ng). Finding that the

signatory paxties to the ESP 2 Stipulation had not met their

burden of denaonsfirafiing that the stipulatior4 as a package,
benefits ratepayers and the pufalic interest, as required by the

Comuv.ssion's three-part test for the consideration of
st.ipxdations, the Commission rejected the ESP 2 Stipulation.

3 In the Mrrtter of tpx AjTplicatitinz of Ohio Fcrr.ver Company and Caturrzbus Soutkem Pozoer Compttny for Au#hority

to Ivlerge and ReTated AppraaaIs, Case No. 10-2376-EL-UNC; 7n the MaWr of the Appticatioan of Columbus

Southertt Pouser Compltrzy €o Amerc.d its Emergency Curtrrztmcm# Service IZitlers, Case No. 10-343-EL-ATA,` In

the Matter of the Appticttttan of Ohio Power Company to Aniend its Emergeracy Curtuitrnent Serzriee Riders, Case

No. 10-34.h-EI: ATA.; In the Matter of the Corrzm"issicrt ReDi2ew of t3te Crzpaci€y Charges of Ohio Power Company

nnd Columbus Southern ,Pourer Company, Case No> 7.0-2929-;EL-i7.NC; In the Matter of the Application of

Columbus Sou€hem Pozve:• Company for ApprDaal of a Mech.arcism td Recoga Jeferrerz ruet Costs Purs4ant to

Sectxan 4928.144,RerJised Code, {.:ase No. 11-49243-EtrRI?R; hz the Mtttter of the Agpiicrz€ion of Ohio 1'araer-

CoPnpriny for Approval of a Mechanism fir IZeccraer IJeferred Euel C-casts Pursuant to Seciion 492^6.2,K Reuc"sca

Code, Case No.1:C-4921-t;̂ 'L-RDR.
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The Commmission directed AEP-Ohio to file, no later than.
February 28, 2012, new proposed tariffs to continue the
prov-isions, tea.-ms, and condztiors of its previous E?P, including
an appx`opriate application of eapacity charges under the
approved state cornpesLsatit^n merbani,srn established in the

pxesent case.

(1Q) C7n February 27, 2012, AEI''^--C?hio filed a motion for relief and
request for expedited ruling in the present docket. Under the
provi.sious of Rule 4901-1-12(C), Uhiio Adnihu.strative Code

(O.A.C.),
any memoranda contra AEP-okti.o`s request for

expedited m3.ing ate due by March 5, 2012. • 2ulesnoranda contra

AEI.?-E.7hio's request for relief were filed by First'Energy

Solutiorts Corp. (FL.ES), Interstate Gas Supply, Inc. (IGS), Duke
Energy Retail Sales, LT C(DFR;..4), Industrial Energy Users-Ohio

(IEL1-C')hzo), Ohio Consuaners' Counsel (GCC), and C7hio

Mariufacturers' Association (OMA). A joint memorandrzzm,

cois.t-ra was filed by Constellation Energy Commodities Group,
Inc., Constellati:on NetnrEnergy; Inc., I7irect Energy Services,
LLC,. Direct Ene7rgy Business, LLC, and fhe Re#ail Energy

Supply Association (RESA) (collectively, Join.t Suppliers) -'

(11) 7n its m.ot-ion for relie.f and request for expedited rrffing, .A.EP-
Qhi:a assests thatf in light of the Com.m.xssion's rLiection of the

ESI^ 2 Stipulatiori., the Comuni.ssion shoiild qu%ddy resume this

proceeding from the point at vahich it was suspended to allow

for consideration af the stipulation- AEP-Obio reasorts that, in

the absence of the E51.' 2 Sfipul:ation, this proceedirtg would

have been resolved by the end of 2011, and the CoMpany
would not have faced the prospect of unreasonably- Iow
capaeity rates. AET-0hio believes that the Commission shoul.d
expeditiously consider implem.entation of a cost-based capacity
rate, at least for a transition period during which the Company
would remain an FRR entity, and issue a decision on the merits

of the case within 90 days.

A.dd%tiona3ly, AEP-•C7hio argues that a reasonable interim
capacity rate should be implemented during the pendezccy of
this proceeding, but cautions that the CoFxuxrission sh.ou.td not

-4-

4 C}n l^eb.ruary 23, 2DZ and March 5, 2012, IGS and R.ESAr respechveIy, filed a motion to intervene in ffis

case. IGS and RFSA are, tht^xefore, each deemed a party for the purpose ^^. le>p-;,db^kg -, AY-P-ObWs

m.(ytion pursuant: to Rule 4907:-1=12(E), tJ-A.C-
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prejudge the merits of the case th-rough xmplementation of the

interim rate. AEp-C31tzo contends that the interim rate should

not be based exclusively on PJM°s Reliability Pricing Model

(RPM) auction prices, which., according to AEP-Ohio, would

precipztate immediate, irreparable fizanc.iai harm on the
Company, as it woutd be forced to provide CRES providers

ivith access to its capacity at below-cost rates. AEP-Ohio

believes that the majority of its customers would leave its SSO

servi,ce, resultu1g in massive revenue loss for the Company.
Specifically, AEP-Ohio projects that its earrdngs for 2012 and

2013 would decrease by 27 percent and 67 percent, respectively,

resultrng in a-return on equity of 7.6 percent aY7d 2.4 percent,

xespectively, as well as possible downward adjustments to the
Company's credit ratings. AEP-Ohio argues that such a result
would be confiscatory, unreasonable, and uzijust. AEP-Oftzo
adds that the Company would be forced, to pursue aii possible

legal rem.edies if the Camdussion elects to impose full RPM-
based capacity pricing. Noting that the ESP 2 Stipulation was
rejected for reasom unrelated to its capacity chaxge provisiQns,
AEP-Obio argues that it should not be su.bject to the p-unitiQe

result of fuU RPM-based capacity p.ricing, wbuch the Cornpany

believes would prejudice tli.e outcome of this proceeding by
causing the majority of its customers to switch providers by the

tirxte a final decFsion is reached. .AEP--Ohio also claims that
sv,ritclaing to RPM-based ca.pacity pricing now, and later
imple:menting a different pricing schexxy.e after the case is
decided, would cause uncertainty axtd confusion for custozners.

AEP-Ohro belie-ves that using the same two-tiered capacity
pricing proposed in the ESP 2 5tipul.ation would offer the most
stability and represen.fs a reasonable rnidcile ground based on
the record in this case. Specifically, AET-Ohiv proposes that
the interim rate should be RPM-based capacity pricing for the
first 21 percent of shopping load of each customer class, plus
aggregatioxt, but excluding mercantile load, vtrith an interim
rate of $255.00/megawatt-day (MW-day) for shopping load
above the 21 percent cap. AEP-Ohio notes that this "status
q€xo" proposal wozy.ll.d essentially mazntaxn the approach
im.plemented to date by the Company pursuant to the revised
Detailed Implementation Plazx (DIl') fzled on December 29,
2011, whi.ch the Company recognizes was subsequently

I.CIOLLiLied by Tl"l.e Con11'A Liss2on o"'F. jacFii'FC^ii y '7'X.^, ?[i1 -'2-r in +hP

comoiidated cases. AEP-Ohio asserts that the record supports
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its interirn proposal or, in the alternative, an i.nterim
mechanism that conforms to the Conunissaon's m:c3da-.fications to
the revised DIP, with the ezccep€ion. crfr the inclusion of
mercantile load. .AEP-C7hio notes that it has filed the testim:nny
of Dr. Kelly Pearce in this docket, as well as testtiznony from the
same witness in support of the ESP 2 Stipulation in the
'ec}mcitidated cases, which, according to the Company, supports

a cost-ba.̀=ed formula rate tla.at is well irz e'xcess of its inte'riin
proposal. A.EP-©liio notes that Dr_ Peaxce's testimony supports
a capacity rate of $355.72f MW-day, wherea.s its interim

proposal would set aside amounts of RPM-priced capacity for

an initial tier of customers and provide for a capacityrate of

$255.00/NIGhT-day for arn.ounts above the first tier.

Alterz-atively, AEP-Obio proposes a com.proznise position of
RPM-based capacity pricing for custome.rs already served by
CRES providers or those having provided a swi.tch request as
of the date of the ESP 2 entry on rehearing, and $255.00jIvZW-
day for a11 other customers, including aggregation load, that

switrh before the case is decided. AEP-Oh.io believes that this

proposal is a reasonable interim solution, one that tnrould
facifitate shopping during ffie pendency of the case, as well as
avoid financxal larn for the Company. As this approach
would adopt two opposing liiigation positions ii part, AFP-
Oh7o notes that it can be implemented without pre;udiee to the

outcome of the case.

Finally, AEP-C)lxics notes that the ESF' 2 entry on rehearing is
unclear with respect to the directive regarding capacity pricxng
and that the Commitssion should provide clari.fication so that
AE1'-Ohzo rnay. comply -wzth the Coxnrnissiozi s direetivve.

(1.2) In its memorandzxm contra, FES argues that AEP-Ohio's motion
for relief should be denied as legally and procedurally
deficient, and that the Coznmissiozx should reject the
Company's attempt to retain the anticompetitive and
discriminatory capacity pricing scheme from the now rejected
FSP 2 Stiptxlation. pES contends that AEP-Ohio has a ntrniber
of means by which it could have sought relief, induding
seeking rehearrrng of the ESP 2 entry on rehearing pu.rsuan:t to
Seotion:9:903:70, Revised Code, or seeking emergency rate relief
p,,,.rs9,^ant to 5ectzon 4909.16, Revised Code. ]f AEP-Ohi.o's
dispute is witln the allegedly confiscatory impact of the state
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com.pensation mechanism set forth in the RAA., FES notes that
the Company has ah-eady filed a complaint case in FERC

T?ocket No. EI_.11-32, seeking to change the terms of the RAA..

Rather than pursue these optians, FES argues that AEF-Ohio
elecied to file its motion for relief, which disregards the
rehearing process and is not authorized by statute.

Additianally, FES takes issue with .AEI'-C)ktio's claim that RPM-

based capacity pricing will cause the Company to suffer

irnmediate and irreparable harm. FES points out that, although
A:EP-C}hi_o sought rehearing of the 1?ecember 8, 2010, entry in
U-iis docket, the Company did not claam in its application for
rehearing that RPM-based capaci.^ty pricing would cause such

harm and, therefore, FES con.ten.ds that the Company has
waived the argdxment_ FES adds that ApP-Qhi.o's claaim that
RPM-based capacity pricing is confiscatory is not cxcdible,
given that the Compaziy voluntarily -ased such priczn,g

throughout the term of its first ESZ'`_ FES notes that the RPM.
zcarol price for delivery year 2011/2012 is approximately

$7:16.0Oj lu1W-d.ay and that AFP-(3hxa voluntarily charged a
price of $105.00/MW-day as recently as the 2009/2010 delivery
year. FES further notes that AEP-Ohio's projections for 20I2

and 2013 . show significant earnings, despite the Company's
unsupported assumption that the majcirity of its cizstarxzers will

switch to CRFS providers under RPM-based capacity pricing.
FES also indicates that AEP--C)hio's anticipated return on equity
cif 7.6 percent for 2012 under RPM-based capacity pricing is

almost exactly what the Company had projected that it would

earn under the FSP 2 5tiptxlation,

In addition, FES argues that the Commi.ssion`s d'zrective t-o
AEP--Uhio is clear and that there is no need for clarification of
the F.SF' 2 entry on rehearing. FFS asserts that AEP•-Qhia
should comply with the Corztmission's directive and continue
to charge RPM -based pricing for its capacity in, accordance wi^L.h
the state cornpensation mechanism established in the
Commissic+n s December 8, 21110, entry. Srn order to comply
Mth the Com.rr*pssion.'s directive, FES notes that A:EI'-Oftio
need only notify PJM tbat the state compensation mechanism
requires RPM-based capacity pricing.

p^S adds that the restoration of RPM-based capacity pricing,
which is the default pricing structure under the RAA, would

-7-
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not predetermiaze the outcome of this case but rather complies
with the RAA and restores a.il parties to the circumstaitces in
place throughcFut ali of AEP-oiiio s first ESP. Given that the
FSP 2 Stipulation has now been rejected, FES also notes that
there is no support in the record for a capacitV price of
$255.00JMff-day, which was negotiated by the signatory
parties to the stipulation. FES argues that A]GP-0hio cannot
reTy on the hearing record in the consolidated cases to support
its claims, as the consolidated cases were consolidated for the
limited purpose of considering the ESP 2 Sti.pul.a.tioxti Further,
.FES points out that even several of the signatory parties agreed
that_ setting the capacity price based on anything other 67an
RI.'M-based pricing was unreasonable but that the other
purporrted benefits of the ESP 2 Stipulation made the two-tiered
approach acceptable to them. FES adds that .A,EP-Ohio's
interim proposal would harm govemmental aggregation and
restrict shopping. FES also argues that the two-tiered interim
proposal would dLqrrhninate among shopping customers, as
well as between shopping customers and noxrshopping
customers, and that there are no benefits to outweigh the harm
caused to competitive rnarkets, now that the ESP 2 Stipulation

eerc rejected. With respect to ,AiEP--C^hio's alternativehas Iy
pro^cisal, FES argues that it directly conflicts with state law and
policy and with the Conurussion's express intent u7. the ESP 2
order to accommodate governmental aggregation. F13S notes
that, if AEP-Ohio's alternative proposal is adopted, all
governrnental aggregation load frozn the. November 2011 ba7lot

snitiatives «rould be denied RPM-based capacity pricin.g, as

those communities have not completed enroTim-ents.

(13) IGS states that it does not object to AEP--C?hio's interim
proposal, but argues that .A.E.P-Ohio's compromise posltion

should be rejected. Although IGS believes that capacity

charges should be market based, it notes that there is a need for
a measured transition from a regulated to a competitive
paradigrm IGS asserts that AEP-C7hio's interim proposal is a

reasoriaale approach that would enable the parties to engage

again in a cox7strixctive dialogue toward a more permanent
solution that provides certainty for a1I stakeholders. IGS
con.tencis, that AEI'-Ohia's interim proposal would provide

clarity for CRES providers, as well as an opportunity for

cLT.stoIIlers to berQIIt from savings irff€?red bJ ^^' pToviders_
IGS notes that the interim proposal, which would essentially

-8-
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maintain the capacity pricing recozxLmended in the ESP 2

Stipulation, was agreed to by most af the parties in the
consolicxated cases. IGS cautions that the RPM capacity
aIlotments must be avail:able to aff customer classes equally, 'rf

AEP-Ohi.o's inEerim proposal is to renia.irt a viabTe znteriin

solutiora. Additionally, although XGS does not objecE to .AEP-
Ohio's interim proposal, IGS suggesis that, as an alternative,
the Commission could im.plemertit a cap on the governrn.ental.
,aggregation load to which RPM-based capacity pricing applies.
With respect to mercantile customers, IGS proposes that the

Commission could defer the decision of whether tt) exclude
such customers to the cornmunities seeking to aggregate,
instructmg each conun.uraty to capture its decision in its plan of

governance.

iGS beiie-ves that A:EP-Uhio's com.prrinuse posztian would
disEort the basic premise of market-priced capacity and would
irmned°zately and perhaps permanently stifle competiti.can.
Notsng that there has been a general consensus axnong
stakeholders that AEP-Uhio should transition to competi#iari,
IG'S argues that a flat rate increase to $255.00/MW-day for aIl
customers electing to shop after February 23, 2012, would not
serve this end but would rather create a roadblock to

connpeti.tive rriarkets,

(14) Zn its mmorandum contra, I3EIZS argues that AEP•Oh_io s
moiion for relief should be denied and that the Company
should be required hntnediately to implement ].ZPM-based rates
for capaci:ty while this proceeding is pending. DERS believes
that AEP-Ohio's interim proposal would harm the compet%ti.ve
markets and dissuade customers from shopping in violation of
state poltcy. According to DERS, AEP-C?h.io's interinn proposal

would penalize new shoppers by imposing a dramatic
escalation in capacity charges. Noting th.at the Commission lha.s
approved RPM-based capacity pricing as the state
compensation mechanism, DERS mainta.ins that AEP-Ohio
seeks a drastic change from the situation that existed before this
pxoceeding cammennced.. DERS further notes that AEP--Chio's
proposed two-tiered capaci.ty charge is entirely at odds with
the capacity charge calculation methodologies approved for

other utilities in the state.

-9-
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Ad;ditionally, DERS contends that there is no justificatiozx for
the remedy that AEP-Ohio seeks. DERS argues that AII.'-0IuD
has effectively sought a stay af the capaci.ty-related portion of

the E^.^P 2 entry on rehearing DERS asserts tf ►at .AEP-C?hio has

made no at-teznpt to address any of the relevant factors tl-iat are

coziszdered in deternirLing whether to grant a stay of an order,
other than to allege that the Company will suffer financial

ha-irzn-

{^ 5} 3TU-Ohio argues that AF.P-Ohio's motion for relief should be
deri.ed as areothet attempt by the Company to izn.pede
.5happ?rng by Iimtrrg access to RPM-based capacity pzi.cing.
1EU-Qhio - itotes that the state compensation m.echasusm
established in this proceeding requires RPM-based capacity

pricing. Because the Commission has .now rejected the ES1' 2

Stipulation iziclucliry.g its capacity pricing provisions, IEU-l7fi%o
asserts that the "sta.tu.s quo" price is the RPM-based price as a
matter of law. iEU-Oh.io adds that each of the interim solutions
proposed by AEP-0Iuo is discriniwidfory and non-comparable
in violation of various sections of Chapter 4928, Revised Code,
in filiat siniiluiy situated customers would be subjecf to one of
two sigmfficantly different capaca.ty prices based on nothing

more than wii.̂ en the determination to switch providers was

rnade.

1-n addition, IEU-Ohio agrees with DERS that AEP-Ohio has
failed to provide any basis for a stay of the Coznmissionz s
orders regarding capacity charges. Specificaliy, IEtj-Oluo
contprids that a claim of irreparable harm does not enable AEP-
0hio to sect7re ap.proval for a new capacity pricing scheme,
even on an interim basis, in t^ds proceeding. IEU-Ohio b.eiieves

thatf although cl.ai.xns of financial distress and confiscation may
appropriately justify regulatory relief in some cixcun`►stances,

no such circurnstarices exist in this case. IEV-0hfcs notes that
.A.EP-ohio has not invoked the Commi.ssion's authority =dex
Section 4909.16, Revised Code, and that the Company,
therefore, has no justification for seeking interim relief based on
alleged financial distress. IEU•01-uto further notes that AEP-

Ohio has failed to provide zmY di i.nfoa^ ^n
coz^€iscafzon and znstead has offered nozY-recor
showing positive rewn-Ls for 2012 and 2013. Given tfi.a.t AEP-

vf'2?'io has x^.^x.^^=.^. <^.^,,.^..^ from signaficantlv excessive earnings under
t,he.sarne SSO rates and the same capacity pricing mecY-z;isrn.

-10-
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that the Company was ordered to implen7.ent in the ESP 2 entry

on reheari.ng, IEU-OhYo maintains that the Coznpaziy has nOt
provided any basis upon which to believe that the ESP 2 eni.-ry

on rehearing wIl result in coxth.scation. Even if there were a
legifimate confiscation claim, TT:iJ-C?hio belieues th.at AEl'--C)hio

should direct its efforts at FERC.

Additionally, IELJ-Ohio disputes AEI'-oh.io's argument that a

return to I.ZPM--based capacity przmg would create confusion
for customers and CRFS provid.ers. IEU-C}Iuo avers that the

only cmz7iv.sion surrounding capacity charges stems from AEP--

^3hio's contirctiaed efforts to impede shopping. NotixT:g that
AEF-Obi.o is not authorized to compete with CRFS providers to
pro:vide service to retail custome'rs> IEU--Ohio also takes issue
with. AEP-C>hio's claim that it would be unlawful to require the
Coznpany to provide below=cosf capacity to its competitors.
MU-Oko asserts that AEP'-C7hio has clearly indicated that its
proposed capacity pzicirig structure is intended to preverzt

cistomers from shopping.

IEU-Ohio f airtller argu.es that none of AEI' t3hi.a's praposed
interim solutfons is based on record evidence. lEU-C7hio points
out.th.at AEP-Ohi.o`s testimony in this pxoceeding has not been
subjected to discovery or cross cexam.ination and that reliance
on the record supporfing the ESP 2 Stipulation and the ESP 2
order is unreasonable in light of the fact that the stipulation has
now been rejected. IECT-Ohzo also contends that AFP-Ohio's
proposed interim solutions are nnreasonable, as they would
unreasonably restrict custorner choice and Iim2t access to RPM-
based capacity pricing. Fin^Ily, ^^ 1-C^hia maintains that the
ESp 2 entry an refiearzng clearly directs .PI.EP-L7hio to

implernent RPM--based capacity pricing. IEU-Ohio adds that
AEP-ohio's position that the F,SP 2 entry on rehearing requires
clarifzcat-ion is not credible in light of testimony given by the
Conlpanp during the hearin.g on the ESP 2 Stipulation, as well
as axgumerits raised by AEI'SC in a recent filing for relief in

FERC Docket No. ER1.1-2183.

(16) OCC, in its memorandum contra, argues that A.EP-Ohia's
motion for relief and request for expedited rnling are
proceduralty improper and that the subject matter of the
motion should have been addressed in an application for
rehearing of the ESP 2 entry on rehearing. OCC requests that

_1-f_
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the Corxnuissiora treat AEI'-Ohio's rnotion as an application
for

rehearing and proceed on that basi.s. OCC fiireher contergds
that A.EP-0hio's untested fironcial assertions are not part of the

record and should be disregarded_

hi addition, C)CC uuaintains that AEP-CQhzo has fai.}:ed to

provide any legal basis for its interirn capacity^^
proposals. C^CC believes that Section 4928.^.43(C)(2),

Revised Code, requires a return to the RPM-based capacity

pricing that existed in December 2011 under the first ESP and
-tf-cat AEP-Ohio's proposals are not consistent with the statute.

OC:.C adds that the ESP 2entry an rehearin:g is clear and that
the Commission ordered AF..P-Ohio to apply RPM-based

capacity pricing under the conditior ►s that were used during

tho first ESP- C►CC notes tha.t it is disinggenuous for AEP-Ohio

to ciairn that it does not understan.d the Conin'issron's directive
in the ESP 2 entry on rehearing when the Company's pleading

ist this case and the recent fili.rig in FERC Docket No, ER11-2183
are largely devoted to asserting the consequences of a returrx to

RPM-based capacity pricin:g. CCC concludes that AEP--C?hWs
attempt to lilrut shopping by increasing capacity charges in

violation of state policy should be rejected.

(17) rhe jaint Suppli.ers argue that AEP-C?tuo`s interim capacity
proposals are contrary to the ESP 2 entry on rehearirrg,
including the Comxnissiori s dear directive to implement RPM-
based capacity pric:uig. The joint Suppliers assert tt,at the t-w-o-
tiered capacity charge agieed to under the ESP 2 Stipulation
was a specific cornponent of a comprehensive plan that cannot

now be lifted in paSt from th:f.
' stipulation and used outside of

the context for which it was created. The joint Suppliers add

that AEP-Ohio's interim proposals would effectively cuitail
competition and postpone market-based pricing indefinitely,
without all of the other aspects of a transition to coznpetition,
which was the purpose of the two-tiered capadty charge in the
ESI' 2 Stipulation. The Joiz?.t Suppliers contend that, o-atside of
the context of the comprehensive ESP 2 Stipulation, the only
appropriate charge for capacity is RPM-based pri.cing. The
Joint Suppliers note that the top tier of $255.00/MW-day,
which was a negotiated number, has no logical basis and does
not reflect market prlceS_ The joJllt Suppliers ]?2lieVe.. that RPM-

ba
..-

°'e
.ĉx ti2iric- r û..̂x.^-tirJ a,..... gt-̂-^^^-^-^r±:¢ iŝ both. traxtspaxent and predictable for^

7

all mark.et partzclpants, rncI,uding constimers and CRES

>12_-
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providers, and is the only appropriate pricing for capacity
outside of the context of a comprehensive txarisition -to a
competitive market. I^.ie joi.nt Suppliers note that, for non-
shopping customers, the price of capacity is built irnto AEI'-
O€uo's tariff rates, With respect to sh.opping customers, the
joint Suppliers note that the RPM-based capacity rate WiIl be
approximately $116.00f MW-day until the June 2012 billing
cycle, which is the same aznount that AEP-Chio has charged
since the June 2011'oilling cycle, other than for a sm.all rn::m.ber
of coznx.nercial. ,an.d* indusfrial customers that switched a.fter the
ESi' 2Sdputat°ron was executed. The Joinf Suppliers add that
AEP-Ohio reinstated, in its com.pliance tariffs filed on February
28,2012, the 90-day notice reqttire:men.t for most non-residential
-custrrrners that elect to shop, which the Joint Suppliers argue
vaill protect the Company from a flood of shoppirig for at least
the next 90 days whyle this proceeding is pending. There€ore,
the Joint Suppliers maintain that AEP-Ohids financi.al concems

are ncit well founded at this time.

Ig AEP Qhio`s motion would harm.(^ S} OMA argues that graztti,
Ohio martt7fact-urers. C3M.A contends that the relief sot7.ght by
AEP-Ohio would prevent customers frorrm taka.ng advantage of

hystorica:Ily low market prices. OMA adds that, if ApPyOfii.ds

motion for relief is granted, the Company w-illnot be incented
to develop expeditiously a better rate plan than the rejected

ESP 2 Stipulation, as the Company will have some of the
revenue protection that it seeks. OMA also argues that AF.P-
Ohi.o could lessen the detrimental financial impact of the ESP 2

entry on rehearix-Lg by developing and fil.izig a new and
improved SSO. OMA notes that A.EP-C7hxo's projected 2.4

percent ret-urn on equity for 2013, w'hile not a healthy return on

eqzuty, does not reflect a -new rate plan and thus may never

coine to fxuititari. OMA emphasizes that AEf'-Ohio seeks relief

for only an interirn pPSiod until a new S5C) is approved. OMA
believes that it is more important for A.EP-Cahgo and the other

parties to develop a new SSO that can be expeditiously
irnplemented so as to avoid fma.ncial harm to baih AEI'-01-do

and customers.

Additionally, OMA asserts that AEP-Ohio`s rnotion for relief is
1egally defica:ent. OMA contend.s that the Comrnission may not

a:wu^C^fll:Ge^
.AFr-+P"v'^u:a to mo`75.1 ^t its capacity charges, even f^r an

interim period, ianl.ess the state compensation znechanism is

-13--

000000027



9^--
10-2929-EL-LTI.IC

changed, emergency relief is graftted, or the RAA is modified at
FERC's directiDrL t71v1A furrther contends that AEP-Ohio's
nnofion for relief is not authorized under Ohio law and is thus

procedurally deficient_

(19) On Maxch. 5, 2012, AEP-Ohio f.il:ed a motion for leave to file a
reply to the various memoranda contra to provide the
Corimn.issron with updated information i:n response to the
arguments affered by the intervenors and ensure that the
Contm.issxon has the necessary information to make an
informed decision. The motion includes the affidavit of AEI'-
Ohio employee Wfffiam A. Allen, Director-Rate Case
;Mai^agerrcexrt, regardmg the level of shopping in. .A.F>P-Ohio's
,:se:a-vice territory amd the details and assumptions used in the
Company's analysis in support of the infQr:mation provided in

th.e Company's request for relief.

AEP-oIuo responds that 36_7 percent of AEP-Ohio's load has
switched or indicated an intention to switch to a CRES provider
as of March 1, 2012. U-nder the two-tier capacity pricing
mechaiusm'approved. by the Commiss'ion in the ESP 2 order,
AEP Ohio claims that 6.8 percent of its total load transferred to

a CREu provider at tlae second tier of $255.00/MW-day. This is
the interim stxucture that A-E1? Uhio requests remain in place
until the Commission issues a finaT decision on the capacity
charge issue. Since the ESP 2 entry on rehearing issued
pebruary 23, 2012, AEP-Ohio states some 10,000 switch
requests have been presented to the Company.

Further, IVIr< A111.en attests that, since his rebuttaS testimony in

the consolidated cases, the energy prices in the PJM market

have decreased by approximately 25 percent, increasing the
headroom available for CRES providers_ iv1r. A.l.en further

reasons tfiat, with the ctixrent energy prices, CRES providers
can make offers below the Company`s tariff rates with capacity

at $255.00/ MW-day. According to AEP-0hi.o, customer

shopping increased after the ESP 2 entry on rehearmg and will

continixe to increase, particularly if all capacity is priced at

RPM, harming AEP--Ohio.

(20) on March 6, 2012, FES filed a znernorandum contra AEP-Ohio`s
znotion for leave to fiIe a reply. FES contends that AEP-Ohio

,,.., r, ,-t

filed its motion for relief pursuant to v.^`^.a..,
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wbich, in exchange for an accelerated response time, prohibits
the filing of a reply. Further, P.FS argues that there is nothix7.g
AEP--CQhio filed in its reply that could not have been included
in its motion for relief, -v^hir.h would have granted the other
parties an opportunity to respond. FES clairn_s that AEP-Ohzo's
reply is unreasonable and a violation of procedural due process
and requests that the Commission not coaLsi.der the informaizon
presented in the reply as, according to FES, to do so would be

-olain error.

(21) Rule 4901-1-38, C7.A.C., provides that the Co:cmztission may, for
,.good cause shawn, prescribe different practices from those
. prou3:ded. by rule. It is imperative that the Con.mission have
:th.e most accurate and complete inf ormation available to make
arl mfarmed decision to balance the interests of all
;sta.keholders, particularly in light of the uzl.i:qque circumstances
of tf.s case. Accordingly, we grant AEP-Ohio's motzon for

leave to file a regly.

(22) We rejeet clai.mc that the interim rel.ief is not bascd upon record
evid[ence. The htsstantprocoeding was consolidated wifi.fi 'Z1-34b
and the cases enumerated in footnote three of this entry for
purposes of considering the ESP 2 Stipulation. .AR of the
testimony and exhibits admitted into the record for purposes of
considering the ESP 2 Stipulation are part of the record in this
proceeding. Our subsequent rejectican of the ESP 2 Stipulation
did not remove such evidence from the record, and we may,
and do, rely upord such eviden.ce in o-ar decision granting

interim relief.

(23) .As certain of the memoranda contra argue, the two-tier
capacity. rate was created and agzeed to by numerous
in.tervenors to the consolidated cases, as one component of the
ESP 2 Stipijlatxon. As is the case with a stipulation, parti.es
negotiate for and compromise on various provisions. We
understand ffiat parties may feel that consideration of the two-
tier capacity rate as the state compensation mechanism denies
the other parties to the stipulation the benefit of the bargain.
Moreover, vxhil.e AEP-Ohio rnay have other avenues to
challenge the alleged confiscatory impact of the state
compensation mechardsm, the Com.rnission is also vested with
tffie authority to modify the state compensation rrtechanism

established in our December 8, 2010, entry in this case.

-15-
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(24) As we noted in the entry esfablishin.g the state compensation

xnecha.rzism, the Com.u-dssion approved reta"sl rates for AEP-

Uhio in its tirst ESP proceeding. .fn re (lalun2bas Sout.hern Power

Corrcpany and Ohzo Power Cornpany, Case Nos. 08-917-EL-Sf;O, et

al. (ESP I Case)_ -1-Iiese retail rates Yncluded the recovery of
capacity costs through provider-of-tast-resort (POLR) charges

to certain retail shopping customers based upon the
contiriuati..on of the current capacity charges established by the

three-year capacity auction ccinducted by PJM under the
ctarrent M rneckirus.m. Entry (Dece.mber 8, 2010} at 1-2,
Further, the Conunission es#ablished, as the state cornpensati.+on

!an.echanism, the currrmt RPM rate established by the PJM base

:residual auctzorL

(25) However, on remars.d from the Supreme Corart, the
Coxctrnission eiinunated the POLR charges. ESP 1 Case ^3rder
on Rernand at 33 (October 3, 2011). Therefore, AAFP-Ohio is nO

loi-cger receivi.ng any contribution towards recovery of capacity

costs from the POLR charges. Further, evidence presented in
this proceeding in support of the ESP 2 Stipulation claimed that
RPM rates for capacity are below AEP-Ohio's costs to provide
such capacity. As we have previously noted, the evidence in
the record indicates a range of potential capacity costs from a
low of $57.35/MW-day (EEES Ex. 2 at 5) to a high of
$,355.72jN1W-day, as a merged entity (.AEP-ohio Ex. 3 at 10),
moreoverr, when retu1 customers switch to cornpeiaixve
suppliers, AEP-Oiiio cannot take full advazitage of the
opportunity to sell into the wholesaie rnarket as any xziargin on
off-systenn: sales must be shared with other AEP affiliate
companies under its current Pool Agreement and in many
instances is .flowed through to customers of non-Ohio AEP
utility affiliates. The Pool Agreement was last amended h-i 1980
and did not contemplate current circurnstaxices^. Until the Pool
Agreement is modified, it place-s AEP-Ohio in a position

different from other Ohio utilities.

(26) Accordingly, we firid support in the record that, as applied to
AEP-Ohio for the interim period only, the state compensation

medmnism could risk an 3znjust and unreasoraable resclt.

Therefo7re, the Conlxx-dssion implements the two-tier capacity
pricing. We implement the two-tier capacity pzxcireg

,
^S2^'c proposed ^.E,,.g^i,Y o^n. its moiion for relief,

n1^Ei is"'̂,ixsc^ by <

su.bject to the clarx.fficatiozts contained in: our jaxxuary 23, 2012,
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entry, xncl-ud.zng t-he clarification including mercantile
custorners as governmental aggregation custorners eligible to
rec6ve RPM pxiced capacity. Under the two-tier cappacity
pricing mechazisnm, the first 21 percent of each customer class
shaJ.t be eniatled to tier-one RPM pricing. Al.l customers of
governxxtentat aggregati.ons approved on or be.fare November
8, 2011, shall be entitled to receive tier-one RPM pricin.g. The
secondwtier charge for capacity shall be at $255.00/MV+1-day.
This interim rate will be in effect until May 31, 2012, at which
point the rate for capacity under the state compensation
rnechasvsrn, shall revert to the current RI7'IVI in effect pursuant to
the P,Th+I base residual auction for the 2012/2013 year.

'pinally, we note that, on iviarch 5, 2012, AEP-Ohio fiSed notice
of its intent to file a anod.ified ESP, pursuant to Section 4928.143,
R.evised Code, by March 30, 2012. AEP-CQhio plans to propose
as part of the modi.fied. ESP a capacity charge, applicable until
such time as AEP-Ohio-can transition from an FfZR. t.-o an RPM
eniity_ AII'-Ohio submits that this will precl:ude the need for
the Corxxinissi.on to adjudicate this case, provided a satisfactory
i.nterirn mechanisrn is established and the ESP is resolved
expeditiously. The Company states the term of the modified
ESP will be June 1, 2012, fhrough May 31, 201:5.

Although AEP-ohio believes that the present case may be
resolved under its modified application for an Eif', the
Comzi-Lission believes that resolution of this case should no
longer be delayed. Our decision today temporarily arxodifying
the state compensation mechanism will allow the Coix,missiozx
to ffflydevel.op the zecord to address the issiies raised in this
proceeding: Therefore, the Cornrnission ciirects the attorney
exanunex to issue a procedia.ral schedule 'm this case under
wbich this matter be set for hearing no later than April 17, 2012,

Jt is, therefore,

ORDERED, That AF,P-Ohi&s motion for leave to file a reply is granted. It i.s,

further,

. ORDERED, That AEP-'Jhio's rnotion for relief be granted, as deterrai.ned above,

until May 31, 2012. It-is, further,

000000031
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O:ItDERED, That a copy of this entry be served upon aIl partzes of recard,

',,HE pTJ'BLIC UT=IES COMMISSION OF OHK?

-- --^

S^P^GNS`vxm

fintereci in the journal

^ ^ : ... .

Barcy F. McNeal

Secreta-ry

C'hairn-an

Ste.ven 1). Lesser

Gheryl L. Roberto
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AT7"A.C H ME,NT lB:

THE PUBI.K: UTiX.rEIFS CQMIv1IS,SIC7N OF QHrO

hi the Matter of the Commission Review- of )
the C:apaci:ty Charges of Ohio Pawer ) Case 3.`do_ 14-2429-P;L--[,TNIC

Cam:parfy and Columbus Southern. Power }
Company. }

ENTRY

The Conin?isszon finds:

(1) By entry issued on March 7, 2012, the Commission granted the
request of Coluxrt.bais Southern Power Carnparzy and C1Mo.
Power Company oointly, .AEp-C?hio or Cnmpany) for relief and
zm.plezneo.ted an interim capacity charge unfd May 31, 20121
`Thas interim capacity charge estaTvlished a two-tier capacity
pricirig mechanism proposed by the Company, subject to the
chrifications contai:ned in our January 23, 2012, enfi.y an this
proceeding. More specifically, mercantile customers zn
governmental aggregations are elzgible to receive capacit-y.
priced in accordance with PJM Interconnection's OM`.s)
Reliability Pricing Model (RPM). Farther, im3.er the two-tie.r
capaczty pricing z^-^.echaz^issm, the first 21 percent of each
custcimer rJ.ass is -er+.titzed to tier-one RPM pr3cing. All
customers of governmental aggregations approved on or before
Novezribex 8, 2011, are entitled to receive tier-one RPM piieing-
The second-tier charge for capacity is $255/megawatt (MW)-
day. Further, the Maych 7, 2012, entry placed the interim rate
in effect until May 31, 2012, at which point the rate for capaci-Ly
under the state compensation mechanism would'.revert to the
current RPM in effect pursuan.t to the PJM base residual

auction for the 2012/ 2013 delivery year-

(2) Qn April 30, 2417_, AEP-Ohio filed a request for an extension of
the interim capacity pricin.g iuipi.emented by the Coznrnissaon,
pursuant to en.iiy issued crxt NT,arch 7, 2012. AEP-Ohio xeasoi-Ls
that, as a result of issues arising in this proceed%ng, the
scheduled start of the evideztd.ary hearing in the Company's

1 By entry imued on Marclt 7, 2ff1.^^, ti1e Commission approved and canfirrned the merger of Columbus

sos;at_.hem Pctwex Company imto Ohio Power Company, effective Decenzb^^r 31, 2011. In the Mrztter of Ow

Applaca.ffon of Uhur Power Conzpany mul tloiumbxcs Southern Power Company for Authority to Mage and

Tiefated Appraaals, Case TVo.1ET-2376-Et-TJNC
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rnadified electric security p.ian (FSI' 2) cases,2 and tl-ie fact that
Con unission Staff is working on both proceedings, it is uniikely
that an order on the merits can be issued before May 31, 2012.
Furthermore, AEP-(Qhzo notes that, as part of iis modified ESP
2 prtsceedi-ng, it proposes an alternative two-tiered capacity
pricing mechanisnL A.EP-Ohio reasons that corisiderat°ron of
the capacity charge mecharusin in the modified ESP 2
proceeding represents the potential for yet another c-l-earcge in
ca.pacity rates for shopping customers. To avoid cxistoxzter
confusion and uncertainty, izndue disruptiozX to the coinpetifii.ve
Qhic► retwl market, a-ad financial, harm to the Company given
the significant drop in the RPM rate effective June 1, 2012, A;EP-
tJtuo requests that the czirxent interim capacity c:harges remam
in effect (tier one. at $146/IViW-day and tier two at $255/W_
day) until the Corrun.ission issues a decision ork the merits.

(3) Memoranda contra A:E^.'-Ohio's xriotion for an exte.nsion of the
currently effective interim capacity rates weze filed by -Oh%v
Manufacturers' Association (OMA), jointly by Duke Energy
Commercial Asset il1lanagernent (DECAM) and Duke Energy
Retaa7[ Sales (I3ERS), jo.intly by FirstEnergy SoIutiom (FES) and
Tndu.striaal Energy Users-f3h.io (IEU-Ohio), Ohio Consumers'
Counsel ({:7CC), LXelon GeIieration Company (Exelon), and
Retail Energy Supply Assoczatiort (RI'xS.A). Ohio Energy Group

(OEG) also filed a response.

(4) Tn tYiei-r joint memorandum contra, pES and IEU--Ohio respond
that AEP-Uhio's motion fdx extensioIt should be denied
because it is legally and pmceduraIly deficient. Specificall.y,
FES and IEU-Ohio argue tlzat the Caxnziu.ssi:on has already
determined that the interim two-tiered capacity pricing ends on
May 31, 2012, and that RPM-4^,ased pricing wiI.I xesuz.ne on June
1, 2012. According to FES and IEU-QMo, there is no reason to
alter ffie C:omrrussion's deternuumtian that the interi.mm two-
tiered capacity pricing will remain in place only for that lixnited
period, particularly when customers and compedtive retail
electric service (CRES) providers have relied on the
Commission's deterinimtion in making decisions regarding

_z_

2 In tlx MWter of the AppTicatiarx of Coxurnlnos Southern Pawuarr Ccnnpunyarzd Ohio Power Coaszparzy fvr Authurity

to Ftz t^r.^^sh a Stt!nritzrd Scrnice Offer and In th.n, Matter of the Atmticatin7x of Columbus Scsutlzerrr Power Company

and Ohio Pawer Company for Approval of Cerfa.rn Accounting Authority, Case Nos. 11<346-EL-SSO, 11-348-

EL-SSO,11-349-8]L !aA1V1, and 1I-350-EIr,AANL
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shoppitl.g. Further, FES and IEU-Ohdo contend that AEI?
C>luo's motion for extensiori, constitutes an untimely application
for rehearing_ FES and IEU-Ohio rnain-tain that AE3.T'-Ohio
effectively seeks a substaz3tive modification of the
Commission's March 7, 2012, entry gxanting interim relief and
that the Coznpany should have, but did not, file an application
for rehearzng as its remedy. Because AEY=Ohio elected not to
file an application for rehearing, FE ; and IELT-Ohio assert t.hat
the Company's motion should be rejected as- an untimely
applicatic,zx for rehearin.g and a collateral attack on the March 7,
2012, entry. pE.S and IEU-Dhzv also co:nt-en.d that the Furported
harm to AEP-Ohio from RPM-based capacity pricing zs
overstated. and unsupported. FES and IEtT-Ohio argue that
AEP-Ohio has failed to estab.Iash that it is en:ti.#Ied to emergency
rate relief or to offer any evrcdence demonstrating tttat financial
peri:l would resuit fxom a return to RPM-based capacity
pricing. FES and IEU-E?hio note that, :irr light of tl-ie interim
relief granted by the Corrunission to date, AEP-C7hio's reftu-n
on equity will exceed the 7.6 percent in 2012 formerly projected
by the Company, whzch FES an.d IEU-Ckhio contend is more
than enough to avoid signafican.t financial ],ia.rxxa to the
Company. FES and IEU-fJhio .furtfti.er note that AEP--Ohio will
nof be harmed by RPM-based capacity priciizg, given that such
pr:icizag applies to every other generator in Olhio and the rest of
PJK pinaEy, FES and IEU-0hi.o assert that, at a mznimum,
AF,P-Ohio's request to n.-aai.ntain the current pricing for
custoiners in the first tier shovid be rejected, if the Commission
should decide to extend the interim two-tiered capacity pricing.
FES aztd IELT-Ohio r.riaintain that there is no reason to deriy
such custQmers ' the benefits of the decrease in RPM-based
icapaci-ty pricing for the 201.2 j2023 delivery year.

(5) In its memorandum contra, OMA asserts that AEp-Ohio`s
motion is not rnerely a request for an extension, but is actually
a request for additiQnal relief in that the Company seeks to
modify the RPM-based capacity pricing for customers in the
first tier. Additionally, OMA notes that, although the
Commission lrrnited the °terim relief period to May 32, 201.2, it
did not guarantee that this case would be resolved by June 1,
2012. Accozding to OMA, the unli'IcelxhoQd of having a final
CQmznission dec:i.siort by that date does not warrant an
extension of the interim capacaty pricSng_ C7MA. contends that
AEP-Obio has failed to show good cause for its request,
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offexng nothing other than an unsubstantiated clairn of
fiz7an.ccial hazan QMA. maintiirts that AII.'-C)hio's motion
would harm 0hio rnanu.£acturers, noting that AEP-Ohio is
a:sking for a rate increase that would impact shopping
customors immediately without any demonstration that there
is any harm to the Company. OMA f?2rther argues that A.TGT'-

O.hi:o's motion for extension is an zfc-dawi'ut and u.nti.mei.y
attempt at rehearing of the Cammissic,rn's March 7, 2#?12, ezttry-
F3xaIy, OMA recommends ffia.t, if the Conlmission grants
AEP-Ohio's motion, the Commission should also require the
Company to deposit the d.ifference between the RPM-based
price for capacity and the amov.nt authorized by the
Comxnission as acl.dxtaoxml or contiriued interim relief in.to an
esczow account. If the Conin1ission ultimately determines that
the state compensation nzeclanism should be based on RPM
pricing, OMA requests that AEP-C?hro be directed to return the
ariQU.nt in escrow directly to customers that paid more than the
RPM based price through agreements with CRES providexs.

(6) DERS and DECAM contend that AEP-Ohio should. not be
perrn%tted, even on an Snterirri basis, to charge anything more

thaz ► RPivi based capacity prices. DERS and DECAM believe
that AEP-C)hio's effort in, this proceedin:g to extend capacity
pricing that is above market rates vrili form the basis of the
Company's attempt to gain approval of its pending modified
ESP 2 propcasal.. Without the Commission's approval to extend
AEP-0hip's current capacify pricing, DERS and DECAM
maintain that the Company w-ill be unable to prove that its
proposed ESP is more favorable than a market rate optiorL
pur[:her, DERS and DECAM note that the Cornmissa:on`s IViarch
7, 2012, entry did not direct thaE the capacity pricing for
customers in the first tier should remain at the RPM price that
was then in effect. Rather, DERS and DECAM assert that, as
the RPM price changes for the 2012 j 201.3 year, the capacity
price for customers in the first tier must hkewzse change.
Accordmg to DEKS and DECAM, AEP-Ohio has failed to
demonstrate that the Commission should grant further
extraordinary relief. DERS and. DECAM note that the relief
requested by .A.EP-Ohio would have a prejudi.cial impact on the
competitive environment in f7hio by altering the business
arrangements made by CRES providers. DERS and DECAM
contend that AE1y-C5h.in has not offered verifiable, conAnc.ing
support for its projections of revenue loss. DERS and DECAM
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con,c7ude that -the Co-znmi:ssi.ort should reject AE7'-C>hio's

auempt f. have the Commission prejudge the fznal outcorne of

ffis proceeding. f"3pP..̀ i and DECAM add that, if the

Conlnzission eiects to grant further relief, it should at least deny

AEP-C7hio's request to maintain the current RPM-based grice
for customers in the first tzes_

(7) In it-s xrzemoran.dum contra, RESA argues that AEP-C)hio's
rnoI.ion is an impermissible collateral attack on the March 7,
2012, entry and that the Company should have made its
arguments in an applicatim for rehear.iltg. RESA contends that
there are no new circuMstances that would warrant
consideration of AEP-aDhiv's motion, which is essmtiaRy an
w.iti.rnely application for rehearing. RESA notes that the RPM-
based capacity pri:Ce to take effect on June 1, 2012, v,ras lcnotun.

on March 7f 2012, when the entry was issued, and that it was
also foreseeable at that point that a fi'ai. order may not be
issued by Wy 31, 2(}12 RE-SA. further notes that the potential
revenue reduction and resulting financial harm that AEP-Ohio
wi1l suf£er frrrrra. RPh1I-based capacity pricmg was also known
on Nia.rch 7, 201^, and is, the.refore, no reason to grant the
Company's ulotion. Finally, RESA adds that ART'-Ohno`s
motion shouid be denied on equitable grounds. RESA believes
that customers that shopped under a state compensation
mediarnism for capacity at RPM-based prices should be able to
rely on the Commis,5ion's prior orders and receive the benefit

of RPM-based capadty pricing.

(8) Exelon h.cewi.se responds that there is no legi#bmate reason or
set of facts that has occurred shtce the March 7, 2012, entry that
wQuld w-arrant a delay in the return to RPM-based capacity
pricing. Exelon contends that A.EP-Ohio s.eeks only to restrict
competitive market offerings and to restore an envirvnmen.t in
which the Company's profits are protected at the cost of
competition. Exelon argues that the m.ere fact of AE.'-(3hio`s
status as a.pixed Resource Requirement (FRR) entity does not
justify further avoidance of RPM-based capacity pricirrg

E3C£'lon notes tflat AEP-Ok1itT 5FRR status does not excuse it

from its respo.rLsi.bility to explore lower cost capacity options iin
the market and that nothing prevents the Conapany frozn
procuring capaeity ffrotn the market to fulfill its FRR

7.co Taotes that the record reflects a
CU

`. ^civxa^'<.'i^.p. u
l
u,.- •..-^T^II^^T^nCi[t

serious disagreement as to whether any cost-based rate that

-5-
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may be appropriate or lawful ctirotitd be an embedded cost rate,

as AEP-Ohio seeks, or a marginal or insremerttal cost-based
rate. Furfher, Exelon poi.rnts out that AEP-COhio fias known
since December 8, 2010, that it is required to charge CRFS

provxciers RPM-based capacity prices. FinaIly, Exelon asserts
that granting AEP-Ohio's motio-a would effectively curtai:l

competition and -postpone maxket-based pr3.cing inde€ini.tely.

(9) Arguing that AEP--Ohio`s motion should be denied, C'yCC notes
that"the Corcuxtission determined in its Ivfareh 7, 207:2, entry that
the state compensation mechaausui would revert to RPM-based
capacity pricing effective June 1, 2012,-and that some eustomers
may have relied on this entry in rnakitzg decisions regarding
stiapping. OCC adds that AEP-Obio seeks to ntaintairL a
capacity price for customers zn the first tier tha.t will he neither
a cost-based nor .rnaxket-based Y°ate as of June 1, 2012.
Additionall.y, OCC contends that t1EEI'-C>hi-o has offered no
evidence in support of its daim of financial harm. According to
C?CC, the ComTni.ssxon has no jurzsd"zckion to reverse its finding

in the Maxch 7, 2012, entry that RPM-based capacity prices vviil

take effect on jurte 1, 2012. OCC notes that, because .AE€'-Ohio
failed to file a timely applieation for rehearizzg of the March 7,
2012, entry, the Comatission is withotxt stat.ixtory authority to
conszder the Company's requested relief.

(10) Iri its memorandum rn response to AEP-Ohio's motion for
eactens.ion^, OEG asserts that the Company's request is
reasonable, gzven that the implementation of a differex ►t pricing
mechanism for ^ a shoxt period of tinrie may ordy serve to
aggravate the current uncertamty and customer coDfir-sion
regarding capacity pricing. Specifically, QEG notes that it does
not oppose an extension of AEP-Ohio's eurrent capacity pricing
strciciure for a 60-day period through the md of July.

(11) ,AEP-Ohio filed a reply to the memoranda contra on May 8,
2012. AEP-Ohio asserts that most of the arguinents raised in
the memoranda contra were also made by paxties who opposed
the initial request for interim refie€ and have been addressed
and rejected by the Conzxfii.,.ssion in the March 7, 2012, entry.
EurtherX AEP-Ohio contends that assertions that the
Commassgon, through the March 7, 2012, entry, aff"Zrm;a.fively

(.:o ^CI1.1.4k - d to the iipSe ir..ei '^^"...fiwn of RPIN4 cap' .̀-c'ty pricing as of

June 1, 2017,, are absurd. According to .AEP-C3hio, such a

_{_
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decisicsn would amount to the Cr>zranissi:on predetermining its

decision on the merits and foreclose the possibility that the

Comitiission could conclude that RPM pricing is not
appropri.ate. Further, the Company reasons that, if the
Gomrnission issues its order before June 1, 2p1Z, RPM capacity

rates would not go into effect on June 1, 2012, as opposing
parftes clairrx. In addition, AEP-Qh:io subnu#s that evidence in
tlus proceeding further supports that its capacity costs are

$355/MW-day, signfflcantly higher than the fiPlvl rate of
$20/ MW^day, to be effective june 1, 2012.

(12) We reject the arguments that AEP-Ohio's request axn.o=ts to
an untimely aPPlicati.on for reheartng, of the March 7, 2012,
entry. The Cornnission is ,well, wit.ldift its jurisdiction to
consider a reclnest for an extension of its previous ritl:ing. The
fact fliat the Coixtxnission indicated that AEP-C}hio's interim
relief would be in effect until May 31, 2012, does nut prevent
our subsequent approval of either an exi^s'ion of the current
antet iin relief or another u'.teTim capacity charge mechanism, if
warranted under the drcunistnnces. Due to various factors that

have prolonged the course of this proceeding and precluded
the issuance of an order by May 31, 2012, we find that AEPrt
(,?fiio's request for further interim relief does not cons#tu.te a
collateral attack on the March 7, 2012, entry. Furthermore, for
the reasons presented in the Camrxttt,ssion's March 7, 2012,
entry, in particular the evidence in the record that supports a
range of capacity costs, as well as A.EP-Ohio's paxtidpation in
the Pool Agreement, the Co^nussion concluded fliat "as
applied to AEP-Ohlo, ... the state compensation mecharusm
could risk an unjust and unreasonable result.' The
circumstasices faced by .AEI'-t7h.no that prompted the
Conn-:issioai to approve the request for in,terin-t relief have not

changed.

The Commission adopted the interim capacity charge
mechanisin to allow for the development of the record in this
case and to address the issues raised as to the state

co.rnpeDsation mechan.isau for capacity rliarges, N^rithout the

delay of .AEP-Ohio's modified ESP 2 case, which bad not yet
been. €i.ied. As directed in the Ivfa.x'ch 7, 2012, entry the
evide.nfiary hearing in this case commenced April 17, 2012,
continued as exp°d-Rio^:«.,̂ly as, f'^'. askble; and concluded on May

15, 2012. Hfia1 briefs were filed May 23, 2012, and reply bxiefs

-7-
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are due May 30, 2012. Despite tfle schedule i.n this proceeding,

it is apparent that tb:p Cc,ixvm.ission will not be able to issue a
decision on the m.eri:ts before the interim capacity mechanism
eXpizes on May 31, 2012. To the extent that the Commission

has already concluded that the circumstances faced by A,EF-
Ohio are unique and have not changed since the issuance of the
March 7, 2012, er<try, and, given that the Comrni^ssion has zna,de .

szgnificarzt progress to address the issues raised in the capacity
charge proceeding, the Comn-ussion finds it reasonable and
aPProlxiat-e to extend the cuxrezat ixtterim: capacit^jr ^.nechanisan.

TJte izitezixn capaci.ty -rat-es put into effect by the March 7, 20I2,
entry, tier one at $146 f N1"V1T-day aztd tier two at $255/MW-day,
shall continue unti7. July 2, 2012, untess the Coinu-dssxon s.ssues

its order in this case.

It is, tfierefore,

ORDERED, 'f'Iiat ,AE1'-Obio`s motion for an extension of the inter'un capacity rates is
granted, such that the capacity rates put into effect by the March 7, 2012, entry slxall
continue uD.til July 2, 2012, unless the Comnizssion issues its order in this case_ It is, _

fia.rthor,
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C3R17ERED. That a copy of this Entry bc servea upon a1I parties of record in this

case.
THE PLIBLIC UII..I'I"DES CC3M:Er5SIOP3 OF OM^

^ A ^0^ -

Steven ID. Le.sser

Chetyl L. Roberto

GNS f SjP/vrm.

Entered in the JomT'a3:

Barcy F. McNeal
Secretary

Andre T. Porter
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BEFORE

THE FCTBLIC Ux"ILI.TIES CONMSSION OF OHIO

In the Mattex of the Commission Review of )
the Capacity Charges of Ohi:o Perwer ) Case No. 10-2929-EL-UNC^.`^

Company and CoXumbrts Southern Power }
Cotnpany.

COCUR^tING OPINIION OF CON1NIiS510NERS CHERYL L. kt'^^ERTO
AND LYN.I^i SLABY

In order to promote regulatory sta.bilYty during the pendency of this zztat-t^-r, I

concur in result only.

Cheryl I.... Roberto ^xu^Sla

En.tezed in the journ.al

Baxcy F. McNeal
Secretary
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^^ORE

THE PU33UC UTILrrIE9 CdN11v1LSSION OF C7MC3

In the Matter of th.e Commission Review of )
the Capac-ity Charges of Ohio Power )Case No.10-2929-i3i:.-173'tiTC

Company and Coiuxnbus 5outhern. Power }

Coxnpany.

D^ENTIi'^G OPNflN t3k C:.OMWSSIONER AN R'R

Cornn3.isszon`s Marc.h 7, 2012, entry and order m,ad.e clear that the interim rate
2012; at which point the rate for

adopted in tha.t order "wi.ll be in effect until May 31,
capacity under the state compensation mechariism shall revert to the +current RPM in effect
pursuant ;trr the PJM base residual auction for the 2012/2013 year_" If this C`.ommisszon is
to adopt anydung else other than RPM based xatns for 100% of shopping load, in w-hich
case rwov.ld have significant reservations, then a record of evidence must be cited in

support of the
decision. At most, I believe that a case record could be cited to support an

extens%on of the interim capacity price to be "RPMbased" for tier-one custo.mers.,t i<e.
approximately $20/Mw day as of June 1, 2012, with tier-two custorners rexnaining at the

previously approved $255 Mw day.

On Decexn:ber 8, 2010, the Corruris..sion approved a state compensation rnechar.
►isrn

based upon PJM 1nc_'s annual base residual auction -'I`hat auction establishes annual
capacity rates, effective during the PJM delivery calendar year, %-e. fronn. june 1 to May 31
of the frsUowing year, which comrpetitive su.ppliers are to pay AEP-Ohio for their capacl:ty.

2010, aiid based upon the
Thus, pursnant to this Comnisszon`s decision on December 8,
applicable base residual auctiorts, it is my un.derstan.ding that AEP-C7hio charged

$174.29/Mw day for capacity as of the date of that entry tiiro,xgh May 31, 2011, and

charged $110/Mw day as of June 1, 2011. No party, nor does the mm^aJority in its entry

today, cozitends that the change in the state cozz-►-pensatzon mechani.sm as of June 1, 2011,

was an ur ►.^ust-i#ied interpretation of the Commission's adoption of the "capacity chaxges

established by the three-year jbase residual auction].conducted by PJM, Inc ^•

On December 7, 2011, this Comra.ission modified and approved a Stipulation that
was executed by A.EP-Oh`ro and numerous other parzes, nany if not al.l of whom are
currently participatin.g in this proceeding. That Stipulation provided for a tiered capacity

rate mechanism with 21 W of AE.t'-Qhio load qn ,^base residual auctionand
rates-rates

wo d^
would be based upon the clearing prices of Pjlvx
therefore, change annually to match the published PJM capacity clearing price effective on
June 1; those not coming under the percentage cap would receive tier-iwo rates of
$255/Mw day. it should be noted here that, similar to the December 8, 2010, entry, no

The percentage for tier-one capacity agreed to by AEF 'C}hio and other parties was 21% for 2012,31:% for

2013, and 41 % for 2014.
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party, nor does #lie majox7ty in its entry today, coxxten.ds that the an-ntW change to match
the published PJM capacity cl:earing price is an tyzajusti;fi.ed interpretation of the
Comirission's December 7, 2011, entry. The Cvisu.ziission later rejected al]- components of

the Stipulation, :includin:g the tiered capacity rnechhanism

However, on March 7, 2012, following a request from ftER-Dhiri, the Cornxrussion

approved,. as an interim state cozn.pensation3necharusm that was to last an.iy untiI. May 31,
2012, a tiered approach fl-at is virtia.aily identical in terz?s of its RPhh-based components to

each the Decernber 8, 2010; December 7, 2011; aas:d March 7, 2022, entries. That is, this
C.omvnission left no doubt that 21 °/a of shoppirtg customers would qualify for tier--one
capacity at RPM-based prices, with other shoppix?.g custoxners pernutted to shop at the

#ier-two rate of $255/Mw day; after this znterzm mechanism expired on May 31, 2012,

c.apaci-Ey rates for ai.t, conipetitive suppliers would be tb-e RPM-based rate.

3n sum, by appro`ving the Marr_h 7, 2012, entry, wlvch was itself based upon a
review of the record tfiat began with the Decerriler 8, 2010, entry, and developed to

support the Stipu2ation as per AEP Ohio's xequest to niaintairt the status quo, the

Commission made a decision to approve a tvao-tier mechanisrnr, with tier-one pricing
based ;zzpon RPM. prices with the RFiv.[ pr.ices changing to match current prices as of each
new PJ3v1 delivery year, frt. light of the bistQry and record of this case, I canmat support this

today's eaitry, and the request of ^-1EP Qhio.

Andre T. Porter

Entered in the Jotn-ial

MAY 3 4 2012

Baxcy F. ZvicNeal
Secretary
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BEFURE

TM PUBLIC IniLITTE.S C(aMivIfSSION OF UH.Io

In fhe Nla#.ter of the Conirnission. Review of )

the Capac-ity Cfiarges of OWo Power ) Case Na.10-2929-EL-UNC
Coxnpany and Columbus Southern Power )
C.ompa.ny.

OPI^^ION AND ORDER

The Conurd.ssiou.; corning now to considex the evidence presented in dlis proceeding,
the transcripts of the hearing, and briefs of the parties, hereby is.scres its opinion and order.

APPEA.IZ_A,NCES:

Steven T. Nourse, Mattltew J. Satterwhite, and Yazen Alami, Americart Electric
Power Service Corporation, One Riverside Plaza, 29th Floor, Columbus, Ohio 43215, Porter,
Wright, Morris- & Artl-iu.r, LLP, by I=1a.nieI R. Conway and Christen N4.1vloore, 41 South High

Sireet, Columbus, Ohio 4 32x5, and Quzaui, Eirtanuel, Urqxrhart & Saall.ivarx, LLP, by Derek L.

Shaffer, 1299 Pennsylvania Avenue NrvV', Suite 825, WashiztgtozX, D.C. 200E4, on behalf of

t7hiti Power ^Coxn.party.

Iufi:ke DeWine, Ohio Attorney Ceneral, by John H. Jones, Assistant Section Chief, and
Steven L. Beeler, Assistant Attorney Ceneral,1$0 East Broad Street, Columbus, Ohio 43215,
on behalf of the Staff of the Public Utilities Commission of Ohio.

Bruce J. Weston, Ohio Consumers` Counsel, by Kyle L. Kern and Melissa R. Yos ;
Assistant Consumers' Counsel,1(I West Broa d Street, Suit-e 1800, Calum. bus, Ohio 43215, on
behalf of the residential utility consumers of Ohio Power Company.

Boehm, Knrt-z & Lowry, by David F. Boehm, Michael L. Kurtz, and Jody M. Kyler, 36
East Sevent:h Street, Suite 1510, Cincir=ti, Ohio 45202, on behalf of the Ohio Energy Croup.

Taft, Stettinius &Hollisfier LLP, by Mark S. Yurick and Zachary D. Kravitz, 65 East
State Sireet, Suite 1000, Columbus, Ohio 43215, on beha.if of The Kroger Company.

McNees, W'aI7.ace & N;nick LLC, by Samuel C. Randazzo, Frank P. Darr, and
joseph E. C3lifcer, 21 East State Street, 17th Floor, Columbus, Ohio 43215, on behal.f of
Industrial Energy Users-Ohio.

-Vorys,' Sater, Seymour & Pease LLl', by.Iv:t. Howard Petricoff and Lija Kalepps--Clark,
52 East Gay Street, P.O. Box 1", Columbus, C)hio 43216, on behalf of Consteil.atzon
New^rzergy, Iatc. and Constellatioxz Energy Commodities Group, Inc.
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Vorys, Sater, Sey-mour & Pease LLP, by M. I-foward Petricoff and Lija Kaleps-Clark,

52 East Gay Street, I'.0. Box 1008, Columbus, Ohio 43216, on behalf of Direct Energy

Services, LLC and Direct Energy Busizi..ess, LLC.

Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff and Lija Ka^eps-Ci[.ark,
52 East Gay Street, P.O. -Bax 1008, Columbus, Ohio 43216, oxi behalf of the Retail Energy
Supply Assaciation.

Vorys, Sater, Seymour & Peae LLP, by M, Howard Petricoff and Lija Kaleps C1ark,
52 Past Gay Street, P.O. Box 1008, Colum.bus, !C?hio 43216, Ea.tnes Stahl LLP, by David M.
St-a.cd, 224 Saui:h Maclv-gan Aven-ue, Suzte 1100, Chicago, TD:inois 60604, and Sandy I-ru
Grace, 10.1 CorasfitutYon .fi.ve-n-ae NKS-uite 400 East, Washington, D.C. 20001, on behalf of
E.xelon Ge'neratian Campaziy, LLC.

Mark A. liayderk, FirstEnergy Service Company, 76 South Main Street, A.kron., C)mo
44308, Calfee, Halter & Griswold, LLP, byJa.m.es P. Lang, Laura C. McBride, and N. Txevar

Alexander, 14,00 KeyBank Center, $00 Superior Avenue, C7.eveland, Ohio 44114, and Jones
Day, byDavid A. Kutik ariti Allison E. Haedt, 901 L.akes.ide Avenue, CJ.eveland, Ohio 44114,

on behalf of FirstEnergy Solutions Corp.

B.ricker & Eckler LLP, by Tharnas J. C7'Briegt,100 South Tiiizd Street, Columbus, tJhio
43215, and Richard L. Sites, 15,5 East Broad Street, 15th Floor, Columbus, Ohio 43215, on
behalf of the C)hio Hospital- Association.

Bricker &- Edkler 1GLP, by Lzsai C. McAlister, 100 Sou-th. Third Street, Columbus, 4hio
43215, on behalf of the CQZiio Manufacturers' Associ.ation.

Jeann.e W. ICingery and Amy B. Spiller, 139 East Fourth Street, Ciri.cznnati, oh^o
45202, on behalf of Duke Energy Retail- Sa].es, LLC and Duke Energy C'ommarcia.t Asset
Management, In.c.

Whij.-E St-urtevant 1..LP, by Mark A. Whitt, Andrew J. Campbell, and Melissa L.
Thompson, FNC Plaza, Suite 2020, 155 East Broad Street, Columbus, Ohio 43215, and
Matthew White, 6100 En-ierald Parkway, Dublin, rJliio 43016, on behalf of Interstate Gas
Supply, Inc.

Bailey Cavalieri LLC, by Dane Stinson, 10 West Broad Street, Suite 2100, Columbus,

Ohio 43215, on bebaalf of the Oh.lo Association of School Bu-siness Officials, Ohio School
Boards A.ssociatioq, Buckeye Association of School Adrr€unisfrators, and Ohit7 Schools

r'r?^?^T!o1.

000000046



10-29.29-f:L-'UNC 3-

Kegler, 13rown, Hiill & Itzt-ter, LPA, by Roger P. Sugarmari, 65 East State 5ircet, Suite
1$0O, Columbus, Qhio 43215, on behaff of the National Fedexatzon of .-depen.deut Business,

Ohio Chapter_

Bell & Royer Co,, LPA, by Earth E, Royer, 33 South Grant Avenue, Co1u_brus, t?hio

4,3215, on behalf of Domiru.on Retail, Inc.

Ice I^+Iii.^er LLP, by Christopher L. Miller, Asirfi Z. I-3aque, and Gregory H. Durui:, 250

West Street, Columbus, Qbio 43215, on behalf of the Association of Independerl.t Coueges

and Uiuversiti.es of Ohio.

Ice lEfiilter LLP, by Asim.. Z. Haque, Clvisfopher L. Miller, arY-d Gregory IH. Durzn:, 250

West Stxeet, Columbus, Ohio 43215, on behalf of the city of Grove City, Ohio.

UP'INION:

I. T1jSTC7TZY OF THE PRC?CEEDING

;On November 1, 2-010, American Mectric Power Service Corporation (AEPSC}, on

be.ha3.f of CoIumhas Sout.he.rrrn. Power Comparcy (CSP) and Ohio Power Coinpany (OP)
Ooin.tfy, AEPVU:hio or the Compa.ny)," iTed an. application with fhe Federal Energy
keoatory Comnission (FERC) in FERC Docket No. ER11-1995: C1n Novenkber 24, 2010, at
the clirectiUn of FERC, AEPSC refiled the application in FERC Docket No. ERII-2183 (FERC
filing). The application proposed Lo change the basis for compensatiori for capacity costs to

a cost-based mechanism, pursuant to Section 205 of the Federal Power Act (FPA) and
Section D.8 of Schedule 8.1 of the Reliability Assurance Agreement (RAA) for the regional
transmission organization (RTU), PJM Interconnection, LLC (PjM, and ixz.cluded proposed
formula rate templates under which ,A,7EP Ohio would calculate its ca.pacity costs.

On December 8, 2010, the Commission found that an zxivestigatzon was nece.smy in

order to deie:mine the impact of the proposed change to AEP-Ohio`s capacity charge.
Consequently, the Comrrussion sought public commentsxegarding the following issues: (1)
what changes to ihe current state compensation mechanism are appropriate to determine
AE'P-Ohia's fixed resource requirement (FRR) capaca.ty charge to Ohio competitive retail
electric service (CRES) providers, -,vhich are referred to as alterri.at"sve load serving entities
(LSE) urithin PJM; (2) the degree to which AEP-Ohi.o`s capacity charge is cxrrently being
recovered througft retail rates approved by the C.ozrrnission or otli.er capacity chaxges; and
(3) the szn.pact of AEP-Ohio's capaczty- charge upon CRES providers and retazl couipetztian
in Ohzo. The Commission invited all intexested siaYcehoiders to subnmit wrztten commen:ts in

1 33y erifiy issiieci ^n iviarc^i r', Gv"12, rc CV,^^^^^^-,. , YYp^;ovei ^n^i co^^^'izrc^ed the merger of C5^` into UP,
and Coitrmbus ^outherrz

effe^ctzve.December 31, 201^.. irc the Matter of the Apj^i^icu#ivn of Ohfo I'rnver Cvmprvcy

PvuTer Company far Authority to Merge and FzIrtted AppfnvaLs, Case No, 10-2376-EL 1JNC.
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the prc3ceeding withzii 30 days of issrzance of tb:e entry a-nd to so.bnrzt reply comments witfrixz

45 days of ttie issu:ance of the entry, Add:i.tiorany, in izght of the change proposed by AL:P-
Ohio, the Corrrriission explicitiy adopted as the state corrmpensation mechan%sm for d.ie
Com.pany, during the pendency of the review, the current capacit.y charge established by
the thxee-year capacity auction conducted by PJM based on its reliability pricing model

(KI?".

On jarauary 20, 2011, AEP-Obio filed a rnotfon to stay the reply comment period and

to establish a procedural schedule for heaxircg. In the altexria#ve, .AEP-OWo requested an
extension of the cl.e.adline io file reply comments until Jai-tnaryy 28, 2011_ 1n support of its
motion, AEP-Ohio asserted that, due to the recent rc^ection of its application by FERC based
on the existence of a state compensation uxechaxusm it would be -necessary for the
Commission to move forward with an eviden.t%a-cy hea^g process to establish the proper
state compensation mechanism. AEP--Ohio axgued that, in Ii.gh.^E of this recmt development,

the parties needed more time to ,fil.e reply comrnents.

By entry issued on january 21, 2.011, the attorney exami.ner granted A.EP-Ohies

motion to extend the dead.line to file reply cornments and esta.blished the new reply
coxnrrient deadline as February 7, 2011_ The Jannary 21, 2011, entry also deEerrnined that
AEPC7hio`s motion for the Corfuan.ission to establish a procedYxral sciiedWe for .hearin^,,

would be considered after the xeply. ccsuunent period had concluded<

On. January 27, 2011, in Case No. 11--346-EI.^-SSO, et at. (11-39:6), .AEP-Olzio filed an

a.p^.plicafion for a standard service offer (SSO) pursuant to Section 4928.141,1Zevised Code.2
The application was for an electric securxt-y plan (ESP) in accordance with Section 492$.243,

Revised Code.

Motions to intervene in the present case were filed and i.ntervention was granted to

the followzng parties: Ohio Energy Group (OEG); Industrial E-nergy Users-Ohio (IEU-Ohio);

Ohio Corasuirters' Counsel (OC:C'); Ohio Partners for Affordable Energy '(OPAE)s; Ohio

Ivlanuf'a.cturers Association (OMA); C.Ohio Hospital ,Association (OHA.); Direct En.ergy
Services, LLC and Direct Energy Business, LLC {jointl.y, Direct Energy); Constellation
Energy Commodities Group, Inc. and Constellation NewEnergy, In.c4 (jointly,
Constellation); FixssFnergy Solutions Corp. (f^; Duke Energy Retail Sales, LLC and I3u-ke
Energy Cominerezal. Asset MarAagen1en.t, Inc. (lointly, Duke); Exelon Generation Company,
LLC (Exelon); Iriterstate Gas Supply, Inc. (IGS); Retaz7. Energy Supply Association (RESA);

2.In the Mrr.tfer of the ,A.ppl#cnfiiorn of C.vlurnbus S®utJzern. Pozoer Comparzy msd Dhi:o Power ConTanyfor Audhority to

EstaFriisk a StundtzrcT Service offtr Pursu=t to Secfiore 4928.143, ?ZeVfsed Co'k, in the Fam of un EIecirie Securiiy

,Piirn, Case Nas. 11-346-EL-SSO and 11-348--E[.-SSO,
In tke Adr.€izr of flae Appiicatirnt of Uum:tnzs SpuOxerrz

,^x r?:ziz Fowv- G.=,R?-y €nr li,rr;arcrarii af Certain Accountzrzx Authorify, Case NQs. 11-349-EF.,-

AA.tvi and 11-850-EI.-AA,.^!L

3 Cha Navem.ber 17, 2011, OFAE fled a natire nf witbdZawal fram this case.
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Ohio Association of School. Business Officials, Ohio 5chooi Boards Association, Backeye

Association of School Administrators, and Ohio Schools Comial (collectively, Schools);

t;Jhio Farm Bureau Federation (OFBF); The Kroger
Company (Kroger); Ohio Chapter of the

National Federa-don of Independent i3us%ness (NFIB),' Domrnion Retaii, Inc. (Dominion

Refail)f Association of iztdependent C.olleges and Ihuversitiees of Ohio (AICTJO); city of
Grove City, Ohio (Grove City); and: Ohio Cons^^.ction IVlaterials Coalition (OC:`f•^IC).

hzi.tial comrn.ent,s were filed by AEP-Ohio, IEU-Ohia, OMA, OHA, Constellation,
Direct Energy; OEG, PM, OPAE, and OCC.. Reply comm.ents.were filed: by Ab^.'-OhiQ,

OEG, Cozxstellatlcsn., t>PAE, M, and OCC.

$y-entry issued on Au.gust 11, 2011, the attorney exan-ti:nex set a procedural schedule

in order to establislx an evidenfiary record on a proper state compensation mechanism. The

evidentiary hearing was sch.eduied to cannm.ence on October 4, 2011, and interested parties

were directed to develop a3.-t evidentiary -record on the appropriate capacity cost
pri.cing/recavery rnechazv.sm., including, if necessary, the appropriate comporzert.s of any
praposed capacity cost recovery mecl7anlsm:- In accordazice with the proced.u.ra1 schedule,

,AEP-O1-zao f:iled direct testirnony on August 31, 2011.

On September 7, 2011, a stipulatiozt and recon-mertdation (ESP 2 Sdpulafion) was

fIed .by AEl'-Ohi.o, Staff, and other parties to resolve the issues raised in.11-346 and several
other _cases pending before the Conimissi.on (consolidated cases),5 indudxng the above-

capdoned case. Pursuant to an entry issued on Septembex 16, 2011, the consolidated cases

were consolidated for the sole purpose of considezing the FSP 2 Stipulation. The September
16, 2011, entry also stayed the procedural schedules in the pending cases, including this
proceeding, v.n.iil the Com.rxu.ssiion specifically ordered otherwise. The evidentiary heaxing
o-a the kSP 2 Stipulation commenced on Octobe.r. 4, 2011, and eoncluded on October 27,

2011_ -

On December 14r, 2011, the Comm.ission i.ss-ued an opinion and order zn the
cornsolidated cases, modifying and adopting the ESP 2 Sd.puiation, i.rtcludin.g its two-tier

0nAprjj 19, 2012, CCMC fUed a correcEed cover sheet to its motion for intervezttiQn, indicating that it did

not xntend to seek intexvezd.ion in this case-

In the Matter of the Application of Dhi.a Power Company
an.d Columbus Southerrc Power Company for Aufhorifil to

Merge gnri Reiute-d Approvals, Case No_ 10-2376-EI:=[JNC; In the Matter of the Applz=tiort ofCotumbus 5outhea3a

Power Company to Amcnd zts Emergency Curtnztrnent Se7vicE. Rulers. Case No. 10-343-EL-ATA; In the Mnttzr of

the Appticatian of Ohio Pvwer Company to Amend ais Ernergency CurtaiLnzerzt Seruice Riders, Case No. 10-344-

k I. ATA; In the Matter of the Carrrntiss-xoon Review of the Capacity Charges of Ohio Fmoer Corrcprury and Crriunikrus

Southern Power Corrzpurty, Case No. 1Q--2929-ELUNC; In the Mat:ter of the Application of Gotznttbus Southern

Pc>zUer Company for Approoal of a Nec3runisrrt to Recover L?eferred Tuc[ Costs Pursuant to Section 4928_744,

lteaWa Code, Case i,io, ti-02G-E' -:°•^Rt =n theWtf_- of hh' A.pplisai?ota of Ohio Power CortFpArty for Approval

of a Ivlecluzszism to Recover Deferred F'ueI Costs Pursuant to Se.ciiorc 4978:144, IZevisPd C'or1e, Case No. 11-4921-

EL-RI1R
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capaci:iy- pricing mechanism. Subsequently, on Febi'uar,y 23, 2012, the Conin-iission iss^ed

an entry on. rehearing in the consolidated cases, granlEin.g rehearing in part- Findin.g that the

signatory parties to the ESP 2 Stipul.ation had not met their bi7rden of dexnonstraiin.g that

tfte stipulatioxx, as a package, benefits ratepayers and the public interest, as requiz'ed by the

Commis.siUn.'s three part test for the corzsideration of stzptxlations, the Commissiozt reje.cted

the E;P 2 Stipulat.iort. The Cornmmnssion directed AEP-Ohio to file, no later -`̂ han February

28, 2012, new proposed iariffs to continue the provisions, terms, and conditions of its
previous FSP, including an appropriate application of capacity charges under the approved

state compensation mechanism established in the present case.

By entry issued on. March 7, 2012, i.n the above-captioned case, the Commission
implemcenteci an interinr capacity pricing rneeharism. proposed by AEP-01-.io in a motion for
relief filed on February 27, 2012. Specifically, the Coniniission approved a twa-ti.er capacity
pricing mechanism modeled after the one recommended in the F.SF' 2 StzpulatiorL Approval
of the ixntezirit capacity pri.crn.g mec.hanism was subject to the clarifacations contained in the
Coznxrti.ssion's Jan:uary 23, 2012, entry in the coxtsolidated cases, inclu.ding the clazificaiinn to
iaiclucie mercantile customers as govem.nental aggregation customers eligible to receive
capacity pricuig based on PJM's RPM. Under the two-tier capac`ity pricing mechanism, the
first 21 percent of each customer class was entitled to tier-one, RPM-based capacity pricing,
All cu.stoinexs of governmental aggre,gaEior?s approved on or before November 8, 2011, were
aIso en.tit.l.ed to receive tier-one, RPM-based capacity pricing. For all other customers, the
second-tier charge for capacity was $255/megawatt-day (MW-day). In accordance with the
March 7, 2012, entry, the interim rate was to rernain. in effect until May 31, 201:2, at which
point the charge for ccapacii-y under the state compensation mechanisrn would revert to the
current RPM price in effect pursuant to the PJM base residual auc#on for the 2012/2013

delivery ytw.

By entry issued on Marclt 14, 2012, the atforney examiner established a procedural

schedule, whzch included a deadl.i.n.e for .AEP-Ohio to revise or update its Augczst 31, 2011,
testirnony. A prehearhzg conference occurred on April 11, 2012. The evidexad.ary hearing

cozximenced on April 17, 2012, and concluded +on May 15, 2012. Dming the evidentiary

hearing, AEP-(3hio offered the direct testimon.y of five witnesses and the rebuttal testincony

of three witnesses. Adcli.fionally,17 witnesses testified on behalf of various intervenors and

three witnesses testified on behalf of Staff.

Ckn. Apri130, 2012, AIl`-Ohio fil.ed a niotion for extension of the interrim relief granted
by the Contrnissioa in the March 7, 201.2, entry. By entry issued on May 30, 2012, the

Co^r^misstan approved extension of the interim capacity pricing zne>charu.srn through July 2<

2Q12

7nitial briefs were filed by the parties on May 23, 2012, a-nd reply briefs were filed on

May 30, 2012.
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IL AP^LICABT.E LAW

-7-

AEP-^'Jhio is aia electric light company as defmed by Section. 4905.03(A)(3), Revised
Code, and a public utility pursuant to Section 4905.02, Revised Code. AEP-Qhio is,
thetefore, subject to the jurisdiction of the C:orxussission pin-suan-t to Sect3:ons 4905.04,

4405.05, aiid 4905.06, Revised. Code.

In accordance with Section 4905.22, Revised Code, all ciaarges for service s.hafl be just

ancl zeasonable and Fiot more than allovred by law or by order of the Comrs-^ission.
Addition.ally, Section 1.7.8 of Schedule 8.1 of the F-A:A., which is a por[ion of PIM's tar-iff

approved by FERC, is ix7forn-mti.ve in this case. It states:

f.n a state regulatory jurisdiction that has irn.plerr.i.e,"ited retail

chaicQ, the FRR E,ntzty must include in ifs FRR Capacity Plan all
load, including expected load grovafki, in tbeFRR Service Area,

notwithstanding the loss of any such load to or an-4ng
alternative retail LSI:.s. In the case of load reflected in the FRR
Capacity Plan that switches to an alternative re€aI ISE, where

the state tegulatory jurisdiction retluires switching customers or
the LSE to compensate the FRR Entity for its FRR capacity

obligations, such state compensation m.ecla.ni.sm wil.l preva3l, In

the absence of a state compensation mechanism, the applicabie
alternative retail ISE shall compensate the FRR Entity at the
capacity price in the unconstraiizj.ed portzon.s of the PJM Region,
as determined in accordance with. Attachment DD to the PJM

Tariff, provided that the FRR E.ntity rnay, at any time, zzkake a
fding with FERC under Seefions 205 of the Federal Power Act

proposing to change the basis; for compensation to a mei-hod
based cin the FRR Rintity's cost or such other basis sbown to be

just and reasonable, and a retai.i. T.SE may at any time exercise its

rzgh.-ts under Section 206 of the FI'A.
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II1, D7GSCUSSTON AND CONCLUSIONS

A. Procedural Issues

Motion to Dismiss

^

C?n April 10, 2012, as corrected on April 11, 20-12, mU-Ohi.o filed a motion to dismiss
this case. In its motion, LL;U-Uhi.o asserts that the Contnzission.lacks statutory auf:hority to

authorrze cost-based or formula-based compensation for AEP-Ohia's FRR capaci.ty
obligations from CRP,S providers serving reta.Y.l custom.ers in Fhe Company's service

terk-i.tory. 4n April 13, 2012, AP.I'-CZhi.o filed a mom.orandum in partial opposition to lEU-

C?bia's motion to di:srn.ass. AEP-Ohio argues that the establishment of wholesale rates to be
cfiarged to CRFS providex-s for the provision of capaeity for resale to retail customers is a,

xzta.ttex governed by federal law. AEP-sJhio notes, however, that IEU-Uhio's untin-iely

position in its motion to dismiss is severely undercut by its previous arguments regard.in,g
0hxo law. AEP--Obio further notes that IELT-Ofiio requests that the Commission order a
reiurn._ to RPM-based capaeity pricing upon concl-ading tl-iat it has no jurisd.iction, . AEP-

Ohio ar,gues that, if the Couxrnission concludes that it lacks jurisdiction, it must revoke the

state comperisati..on rnechan.is.rn established in its December 8, 201t3,. entry, revoke its orders
issued in th.iis case, and leave the matter to FER.C. IEU-Oluo filed a reply to .t4EP-Ohio's

n;iemorand.um on April 16, 2012, reiterating its request for dismissal of the case and

iin.pl:ementation of RPM-based capacity pricing. On Apri1 1.7, 2012, RESA fi?ed a
memorandum contra IEU-0hio's motion to dismass. RrSA contends that the Coxrnnisszcsn
has jurisdiction pursuant to its gezieral supervisosy powers ,znder Sections 49tI.5.04, 4905.05,
and 4905.06, Revised Code, as well as pursuant to Section 4928.143, Revised Cade, to
establish a state compensation mechanism and that IEU--C)hio's mot ion is prr>cedurally

improper and should be denied.

At the outset of the hearing on April 17, 2012, the atton7ey examiner deferred nzl°ung
on IEU-,Qhio`s motion to dismiss (Tr. I at 21-22). Upon conelusion of A:EP-(Jhi.o's dirrect
case, IEU-€Qhi.o made an oral motion to dismiss the proceedzn& asserting tha.t the Coxitpan.y
had failed to meet its burden of proof such that the Commission could approve tl-ie
proposed capadty charge based on either its authority to set 'rates for competitive or
noncompetitive retail eIeciric service, or its authority to set rates pursuant to Section
4909.16, R.evised. Code (Tr. V at.1tT56-1059). Again, the attorney exam.ir ►er deferred ruliz7:g'on

the motion (Tr. V at 1061).

In its brief, IEU-0hio arpes that the Corzimission should dismiss tl-ds case and
reqpire AEP-Qhio to reimburse alI consumer representative stakeholders for the cost of
participation in this proceeding and 11-346, as such costs were ina~u-rred by all ccst- ►sum.er

representative stakeholders who opposed the ESP 2 Sitip ul.ati®n, with reimbursement

- .. . °S01:Ig1rtz a C[S, Sl xz-a.it<"'ittv ^:,v^.c^c.1lu^ ^^.^; +ti'.. `;s that ..^ proposed^''} <A.L`F'-.:-̂3''Y.'s Tt^paCi.f"y
^7^y^t^T[L. i^vocCtlTrlrtg fh

charge is unlawful and..,contrary to the public interest based un the common law pri.nciples
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cociified in Chaptez' 1331, Revised Code, which is known as the Valentine Act and governs
monopolies and aniicompetit%ve conduct. IEU--0hio assexts that the Valenti.ne Act compeis

the Comrn,.ssion to reject AEP-Ohio's anticornpetitive scheme to preclude free and
unrestricted coinpetitioit among purchasers or consixmers in the sale of compefitive
generaison service. AAccording to IEU-0hio, if the AEP East Inte7-connection Agreement
(pool agreement) and the RAA are agreements having the effect of precluding free and

un..restri.cted competition between the parti.es to s-tich agreements, purctuasersj or consumers,
the agreements are void by operation of Ohio law. AET'--[Aio responds that TEU--C)hio tuges

the Cozrrrnission to rely on a statiate that it has no jurisdiction to enforce, noting that

authority to enforce fille Valeatfine Act is vested izi the courts of common pleas, pursuant to

Sectiori 1.331:11, Revised Code. AEP-C7hzo adds that LEt7-OKo`s reqLtest for reitnbuzsement
of litigation costs is unjustified under the circumstances of this case, u.nsu.pported by any

statute or rule, and should be denied.

The Conunission agrees with AEP-Ohio that it has no authority with respect to

Chapter 1331, Revised Code. However, the Corrun.ission fiiids that it has jxrisdi.cf.ion to
establish a state compensation mechanism, as addresseci further below. t.EU-C}fsio's motion
to dismiss tiii.s proceeding is, therefore, without merit and should be den:ied. In addition,
fEU-t:?Mo`s, reqtzest for re^mbnrsement of its litigation expenses is uiifounded and should

lzkewise be den.iecL

2. Mofion for I'errnission to Appear I'ra Huc VicE fnstaWX-r

^'Jn. May 9, 2012, as supplemented on May 14, 2012, a motion for permission to

appear pro hac Jica instanter on behalf of A.EP-Qhio was filed by Derek Shaffer. No
xnernoranda contra w-ere filed. The Commission finds that the knoia.on for permission to

appear pro hac vice €resfarztet' is reasonable and shoufd be granted.

B. Substantive Issues

The key substantive issues before the Commisszon zrray be posed as the following

questions: (1) does the Commissiort .baiTe juris&cbore to establish a state compensation

xstechaLUSrn; (2) sho^Id the state compensation mechanism for AE'C'-Ohio be based on the
Cornpany`s capacity costs or on another pricing xnechartism such as ItPM based auction
prices; and (3) what shouid the resulting compensation be for AEP-0hio's FRR capacity
obligations. In addressing this final question, there are a number of related issues fo be
considered, including whethe.r there should be an offsetting energy credit, whether AEP-
tJhio`s proposed cost based capacity pri.cYng merhani.sm constitutes a request for recovery
of stranded generation invesimeizt, axld whether OEG's altemate proposal should be

adopted by the CorrirCtssion.

i_ oes ihe i.vai,u,;s s-i:ore h-a:re isdic t oz : to t-- .fabb sl3 a state

rnsrrv^n^at[ort t71e^^iattlslTl?
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a. AEP-^Jhio
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Article 2 of the RAA provides that the 1ZAA`s purpose is "to ensure tl-uat adequate

Capacity Resotxrces, induding plaiuied and Existing Generation Capacity Revaurces,
planned axs-d existing 33emand Resources, Energy Efficien.cy Resoxarces, and [Interruptible

Load for Reliabr7.ityj vvi11 be planned and made available to provide reliable service to Ioads

wiffihi the PJM Region, to assist other Parties dua--izZg Emergencies and to coordxnale

plaiinr'ng of such resources consistent with th-e Reliability Principles and standards." It

ffurthe-r provides that the RAA should be implemented "in a lstanner consistent with the

developmerr.t of a robust conapeta.five marlCetplace." Under Section 7.4 of the RAA, "[a]

Party that is eligible for the [F"RRI A7:ternaiive may safisfy its obligations herean.der to

provide Uri£orced Capadty by submzttiiig and adhering to an FRR Capacity 1'lazt "

Irt accordance vvi.tli -the RAA, AEI' Ohzo elected to opt out of participation in PfM`s
RPM capacity market and instead chose to become an FRK Entity that is obliga.t-ed to
provide sufficient capacity for aIi connected load, it-ael-uding shopping load, in its service
territory. AEP-QMo wi.li. reanain an pRR Entity tbrough May 31, 2015 (ALP-C3hio Ex.1Q1 at
7-8), mxd, accardi.n,gly, the Company has com.mdtted te) ensuring that adequate capacity
resources exist w.ith.in its footprint duzin-g thi.s timefzame. Under the .IZ AAr  the default
char:ge for providing this service is based on: P,jM's RPM capacity auction prices. According
*fo'A^.'-f:}hio, due to the decrease in RPM auction prices as reflected below and the onset of
retail shopping in the Company's service tmitory in 2010, the adverse fzrtancial impact on
the Com.par^y from supplying CRES providers with capacity at prices below cost has

become signi fa.cant,
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As a result, AEP-Ohio made the dec3sicin to seek approval, pursuant to the KAA, to coBec-t a

cost-based capacity rate from C'RF-S providers. In its FERC filing, A-EP-C3hio proposed cost-

based forxntfla tarifEs that were based on i-es FERL:. Form 1 for 2009. In respon.$e to the FERC
filareg, the Coinsr,ission opened this docket a,nd, in the Dece-mber 8, 2010, erLtr,y, adopted
capacity pricing based on the RPM auction price as the state compensation mechanism for

!1FP-Cfl,^io's FRR capacity obligatiflns. Su.bsequentiy, FERC rejected AEP-OKo's proposed

foi^rz-r.u1a rate itT. light of the state cornpmsation mechan_i.sm

.Aj,,T'-C►.hia asserfs that, because FERC has jurisdiction over wholesa.le eiecixic rates
and state commissions have jurisdiction over retail rate matters, it is evident that the
reference to a sta-te compensation rn.ech.anism, in Section I?.8 of Schedule 8.1 of the RAA
contemplates a retail, not a wholesale, capacity pra:cing na.ediarzism. A.EP-C?hio believes that
the provision of generation capacity to CRES providers is a wholesale txansaGtion that falls
uithin the exclusive ratemaking jnrisdiction of FERC. In its brief, AEI'-Ohio states that the
purpose of this proceeding is to establish a wholesale capacity pric'in.g mechanism and that
retail rates cannot change as a result of this case. AEP-Ohio notes that intervenors
uzuversally agreed that the compensation paid by CRES providers to the Company for its
FRR capacity obligations is wholesale in nature (Tx. IV at 795; T'r. V at 1097, 1125; Tz. VI at

1246,1309).

b, Interengrs

As discussed abave with respect to its motf:on to dismiss, 7fEU-^Ohio contends that the

Cornmission lacks statutory authority to approve a cost-based rate for capacity available to
CRES providers serving retail customers in AEP-Ohio's service terfitory. 3EU-Ohio argues
that, if the Commission concludes that the provision of capacity to CRES providezs is

sul^ect to the Commission's ecomomi.c reoation. Juxi.sd'action, it must deterznitte wlietli:er

the service is competitive or noziconipetitive. IEtrT-0hio notes that generation service is

classified as a competitive service under Section 4928.03, Revised Code. IEU-Ohio .
emphasizes that no party has claimed that capacity is not paxt of generation service. IEi T

Oha.o asserts that, if the provision of capacity is in fact considered a competitive generation
service, the C4xnndssiods economic regulation jurtssdictYon is lirsuted to Sections 4928.141,

4928.142, and 4928.143, Revised Code, which pertain to the establi.shznent of an SSO. lEU-

OQhio notes that these sectiOns contain various substarttive and procedural requirements that
must be satisfied prior to the lawfvl estat?Iishrs.zent of an SSJ, none of which has been
satisfied in the pre.sent case, which precludes the Commission from considering or

approving .FEl'-Cahio's proposed cost-based capacity pricing rnechanisnt IEU-lJhio adds

that Section 4328.05, Revised Code, prohibits the Comrnission from regulating competitive
retail electric service under its traditional cost-based xatezzlaki.ng authority contained izz.

Chapter 4909, Revised Code. IEU-Ohio continues that, if the provision of capadty is

nevertheless deemed a noncompetative service, the Com^.̂ -ission cannot approve AFk'-

Ohio's proposed capacity pricing meclianism because the Company has failed to satiszy' any
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o£ the stat3afory requirements found in CI-Iapter 4909, Revised Code. IEU-Ohio also argues

that AEP-Ohio has failed to satisfy the requirements of Sec€_-ion 4909.16, Revised Code,
which must be met before t.he Commi..ssion can authorize a rate increase to avoid financial
haxm. pinalT:y, ZEUU-Ohio maintains that the C:ommzssion's general supervisory authority is
not a basis for approving rates. Evc=.Fi aside from the question of the Corrmiissxon.'s
jmisd.iction, IETJ-Ohio contends that AEY-Ohio has not met the burden of proof that would
apply pursuant to Section 4909,1:6, 4909.18, or 4928.143, Revised Code.

. RESA and Direct Energy (jozntly, Suppliers) argue that the Cornmissian has authoraty
under state law to establish the state cozrxpe.nsation mechanism, The Suppliers contend that
the Co•mmission;, pursuant to its general supervisory authority contained wathin Sectioxi..,
4905.04, 49()5.05, and 4905_06, Revised Code, may initiate investigations to review rates and

charges, as it ha.s done z^.~^. this case to consider AEP-Ohi®'s capaeity pricing mechanism €ox

zis FrZ:IZ obligations. The Suppliers point out that, in the Decernbex 8, 2010, entry, the

Cornurissiotz eveiL referenced ffiose sections aad noted that it has the authority to supervise-
and regulate aU public utilities within its jrtzrisdictian. Addition.al.1y, the Suppliers believe
-that the Camrxfi:ssion r.etay establish the state c=pensatjon mechanisM pu.x'suarit to Sections

4928.141(A.) and. 4.928.143(B)(2)(d), Revised Code, which enable the C:ommission to set rates
for certaliz competitive 4ervices as part of an ESP. The Suppliers also assert that the
proui._siaxt of capacity is a refaI electric service, as defined by Section.492$.CI1(A)(27), Revised
Code, given that it is a service arranged for ultimate consum.ers in. this state.

Izi respome to the Suppliers, IEU-O.hio argues that the Comrxussior ►'s geziexal

supervisory authority does not provide it -wi.th unlimited powers to approve rate.s. IEU-
Ohio fu.rthex disputes the Suppliers' claim that Section 4928.143(B)(2)(d), Revised Codef
offers ar,oth.er statutory basis upon which to appxove capacity pricing for CRES providers,

noting, amotig other reasons, that this is not an S50 proceeding.

c. CorachYs:eon

As a creature of s-ta.tute, the Cozzunission has and may exercise onfy the authority

conferred upon i.t by the Genera.i. Assembly. Tongren v. Pub. U#il. Cerrrcrm., 85 Ohio St3d 87,

88 (1999). Thus, as an initial matter, the Commission must determine whether there is a
statutory basis under Ohio law upon which it may rely to establish: a state con-ipensation

mecha.nism. As we noted in the Decernber 8, 2010, entry, Sections 4905.04, 4905.05, and

4905:06, Revised Code, gran.t the Commissicrn authority to siapervise and regulate a1P pubi.zc

utalitxes within its jurisdictiorz. We fixrther noted that AEP-Ohio is an electzlc light company

as defined in Section 4905.03(A)(3), Revised Code, and a public utility as defined in Section
4905.02, Revised Code, and, as suc3i, is subject to the jurisdiCtion of the Comrni_ssi.on. We

a.ffirm our prior .€ia.-tdi.reg tb.at Sections 4905.04, 4905.05, and 005.06, Revised Code, grant the

Cour.xirissioxi the n°..ceslFa-.Ty statutory 2utbority tt('J establish a state Ci}ISYpenSr'3.t1.on TIZechartlsm
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fE't.f-Ohio contends that the C.ti^.zxnissiort must determine whether capacity service is

a competitive or noncompetitive retail electric service pursuant to Chapter 4928, Revised
Cod.e. Sectiozx. 4928_05(A)(1), Revised Code, provides that competitive retail electric service
is, to a large extent, exempt from supervision az7d reguiaiion by th.e Comsni:ssion, including

pursu.art to the Couunission`s general supervisory authority conta.ined in SecO.orLs 4905.04,
4903.05, and 4905.06, Revised Code. Section 4928.05(A)(2), Revised Code, provides that

noncompetitive retail electric service, ory the other hand, generally remains subject to
supervision and regulazi:orz by the Comn-ri.ssian. I"rior to determin?ng whether a ret,ail

electric service is ccim.petitive ox noncompetitive, however, we must first confirm that it is

incR^ed a retail eiectric service. Se...ct%ox14928.Ct1(A)(27), Revised Code, defines a retail electric

service as "any service involved in supplying or arranging for the supply of e].eefrici.ty to
ultiznate corzsumer.s iz1: ffiis state, .frout the point of gereez^afion to the point of consumption.."

Tzi this case, the electric service in question (i.e., capacity servzce) is provided by AEP-C7hia

fox CRES providers, with CRES providers compensating the Company in return for its FRR

capacity obligations. Such capacity service is not provided directly by A:PP--0hio to retail
c_Zl.stUmers, (AEP--Mo Ex. 101 at 11; Tr. I at 63.) Although the capaczty service benefits
shopping customers in due course, they are ini.tiaify one step removed from the transaction,
: which is more appropriately characteri.zed as an intrastate wholesale matter between AEP--
C)hio. arxti each CRES provider operating in the Cozatpaizy's sexvice territozy. As A.EP-.C?hio
notes, many of the parties, including the Ccrrn.parxy, xegard the capacity compensation

assessed by the Company to CRES providers as a wholesale rnatEex (Ti. IV at 795; Tr. V at
1(}97,n25; Tr. VI at 1246,1309). We agree that the pro-vi.sion of capacity for CRE s providers

by AL'P-Ohio, pursuant to the Company's PRR. capacity rabligatior►s, is not a retail elecfric

service as defined by Ohio law. Accordingly, we find it unnecessary to determine whether

capacity service as considered a competitive or noncompeEztive service under Chapter 4928,

Revised Code.

'I'he Con-iir:issi.on recognizes that, pursuant to the pPA, electric sales for resale and
other wholesale transaction:s are generally subject to the exclu-sive jurisdiction of FERC. In
this case, however, our exercise of juzisdsction, for the sole purpose of establishin.g an
appropriate state compensation mecha-TdsM is consisterrt with the govern.mg section of the
RA.A, which, as a part of PJNfs tari,ffs, has been approved by PERC and was accepted by

AEP-fi)hio whex-i the RA,Ii was signed on its bellialf by AEPSC.6 Section D.8 of Schedule 8.1
of the RAA acknowledges the authority of a state regtilatory jurisdiction, such as the
Cozlun?.sszon, to establish a state compensation mechanisxn. It further provides that a state

coinpen<.sation mechanisrn, once estabJSshed, prevails over the other compensation methods

that are addressed in that section. Additionaliy, FERC has found that the RAA does not

6 In its order rejectizig the FERC fiLzng FFRC nofied its approvai of the RAA pursuant to a settlement

agresutent. Americun EtectriC Power Service Cc»rportrk:on, 134 FERC ¶ 61,039 (2011), citing PIM

In#ercc7zxrtertio7t., LL.C,,11f tr.tCC ¶ alX1(2tso6), t'r.'re°r vu ic f,g, 119 F ,_.P.c ¶ 61,318,:'Qh'g AA*=?^?, 121 FERC ¶

61,173 {2007), affd srxb nom. Pub. Sero. Ezeec, & Gas Co. v. FEI2:C, D.C. Circuit Crase No. 07-7:336 (Mazch 17,

2003) (un.pr,cblisheti): FERC also noted that the RAA was vol.unb.rilysigzied on behalf of AEP-Ohio.
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permit AEPSC to change the state ecxzn.pensa.tion mechariism Tn fact, FERC rejected

AEPSC's proposed forrn.ula xate, given the existence of the state compensation mecbardsm

established by the Commission in its December 8, 2010, entry?

2e Sltorzld the state cornpensatLon_meclaanisrt^ fQ^r AFI' C^hia l^e ba.sed_ c^rz

ti te om^aray's capaoi^ costs Qr drt antstfzer pririn^ mechar^sz^ szzch as

EPN1-based auction ^rices?

a_ AEP-C)hio

As an initial matter, AEP-Ohio riotes that it recently declared that it will i1ot continue

its s^-..a.tus as an FRR Entity and instead will fiAIy participate in the RPM capacity market

auctions, beginning on June 1, 2015,- which is the ea.riiest possible date on which to
transition from an FR.^^ Entity to a full parficipant in the RPM capacity market. AEP-Ohrt:o
poxnts out that #-his development narrovrs the scope of this proceeding to esfai-ilishing a
three-year tr°ansitionaI, rather thaze permanertt, forrn of cozrxpensation for its E.RR. capacity

obligations.

;AEP-01-io argues that it is eixtitled to full compensation for the capacity that it
supplie-s to CRES pravidex-s pursuant to it<s FRR obligations. ipecificall.y, AEP-Ohio

contends that Section D.$ of Ea'chedule $.1 of the RAA grants the Com.pany the right to

establi;sh a rate for capacity that. is based on cost. A.EP'-Ohio notes that, by its plain
language, the RAA atl.ows an FRR Entity like A:EP-Qhio. to ciange the basis for capacity

pricing to a cost-based method at any time. AEP-Ohio a.isso notes that no party to this
proceeding challenges the Comnlissiori s discretion under the RAA to establish cost-based
capacity pricing as the state compensation n-techaxdsm.. Accordzrtg to A.EP-Ohio, the terirn.
"cost" as used in Section D.8 of Schedule 8.1 of the RAA. refers to embedded cosfi. .A.EI'.
E]hio adds that its proposed cost-based capacity rate of $355.72/MW--day advances state
palicy objectives enumerated in Section 4928_02, Revised Code, as well as the Cammussiori s
objectives in this proceeding of promoting altexmt'sve competitive supply and retail
competitiorx, wlxile also ensur.ixig the Com.pany's abil:ity to attract capifat investment to meet

its FRR capacity obligations, which were set forth by the Commission in xespo.nse to the

FERC filing (OEG Ex. 101 at 4). With respect to promoting alternative competitive supply

and retail competition, AEP--dhio asserts that the Contxx►ission^s focus should be on €airness

and genuine competifion, rather than on the manufacture of artificial competition through
subszdization_ A.EP-t3hio believes tfiat, because shoppizxg will stlt occrir arzd. CRES
providers ,will still, realize a signif%caxtt margin at the Com.pany's proposed xate (Tr. X-i at
2330-2333), the rate is consistent with the Corrun.i.ssion's Brst objective. AEP-C?hio also
believes that its proposed rate satisfies the Coznxnission`s second objective of ertsuxi.ng the
Cc^znpany's ability to attract capital investment to meet its FRR capacity obligatiozss.. AEP-
Ohio contends that its proposed rate would enable the Company to continue to attract

7 Arnericmz Electric Pcrtrer 5ervice Corpara#On.,134 PER.C V 61,t3^.39 (2011).
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capatal and satisfy its FRR capacity obligations without ha_^i-i to the Company, while
providing custoiners with reliable and reasonably priced ret-ail electric service as required
by Section 4928.02, Revised Code. .AEP-ohio argues that cost-based capacity pricing would

encourage muestrnen.t in generation iz-i Ohio and thereby increase retail reli.alrility and
affordability, as weH as adequately compenLsa'te the Company for its capacity obligafxons as

an FRR Fr.i.tity.

Af;P-C?hio contends that, dvsirtg the period in which it :a`ernains an FRR Entity, RPM-

based capacity przcing is szot a-ppropriate. As an FRR En.taty, AEP•-ahZo notes that it does
nof proctare capacity for its load obligations in PJM`s RPM auctions or even parti.cipate in

_such auctions, except to the extent that the Company has capacity that it does not need for
ifs native load_ ' AEP-Ohio po%nEs out that, under such circumstaxxces, its auction

participafiion is Iimitc-d ta 1,300 MW. (-AX-P-Oh%o Ex.105 at 8; Tr. 1TI. at 661-662.) AEP Ohio
argues that, as an FRIi Entity, it would not recover its capacity costs, if capacity pricing is

based on RPM prices, and the difference is not made up by its SSO customers (Tr. I at 64):
AEP-Ohzo niai.z.ttains that, because if.s obligafions as an FRR Entity are longer and more
binding reliability obligaticixts than a CRES providees obligations as an alternative L,SEj axt.
PI'M-based przce for capacity would not be compe.nLsatory or allo-cnT the Com.paiiy to recover

an amount even remotely approaching its embedded C'osfs fcir the 2011-2012 anci 2012--2013

PJIvI planning years, and shou].d thus be xejected (Tr. T1 at 243). According to AFP-0hio,
RPM-based capacity pricing would also give CRES providers an unfair advantage over the

mexn.bers of the pool agreement, which pu-rcliase capacity based on embedded costs (Tr. I at

59-60), and cli:scriuxun.ate against non-shopping custozners.

Additionally, AEI'-0hio cIaiin,s that RPM-based capacity pricin.g would cause
substantial, confiscatory. financial harm to the Company. According to AEP-Ohio witness
Allen, the Company would earn a return on equity of 7.6 percea.tt in 2012 and a return on
equity of 2.4 percent in 2013,.with a $240 miilion decrease in earnings between 2012 and
2013, if RPM-based capacity pricing is adopted (A.EP-0h.io Ex. 104 at 3-5, Ex. WAA:--3:f Tr. III

at 701).

Finally, A.EP-ohia notes that RPM-based capacity pricing is inappropriate because it
would constitute an i.Ilegal subsidy to CRES providers iaa violation of Section 4928.02",

Revised Code.

b. Staff

In its brrief; Staff contends that AEF-Ohio should receive compensation from CRES
providers for the Company`s FRR obligations in the form of the prevailing RPM rate in the

unconstrained region of PJ".M. Staff opposes the Company`s request to establish a capacity
rate that is si.giiiiicaziuy above ie rrrarket mta. fi^ff notes that other iz:ivestor--owned

utilities in Qhi:o charge CRES providers RPM-based capacity pricing and that aueh pricing
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should, therefore, also be appropr-i.ate for AEP--C3hio. Staff further notes that the evi.deritiaxy

record does zi.ot support AEI'-0h.i_o's proposed capacity pricing of $355.72/M-W-day.

c:. Intez^vrenors

All of the "sntervezioxs in. this case agree that the Comrnission should adopt RPM-

based capacity pricing as the state compensation rrkecha -̂iisrn._ Many. of the ilitervenUrs note

that AEP-k)hio has used RPM-based capaci.ty pricing since 2007, wifihou.t izicurrin:g financial
hardsh%p or coxzipromi.sirig service reliabilZty for its cizstoiaers.. They further note tha:t AFT-
Ohio will continue to use RI?M-based capacity pricing, at the C;ompany's own election,
beginning on June 1, 2015., They believe, therefore, that ghe Corrtmi;sszon should adopt
RPM-based capa.city pricing as the state compensatiozi mechanism for the intervening three-

year peri.od for numorot-Ls reasons, indudzng for the sake of coznpetition and cozttinuity_

FES argues that RPM-based capacity pricing is the proper state compensation

mecl►,-xiism for AE'P--Ohio. FES conLends that a market-based state compensation
mechanism, specifically Une that adopts the RPM price as the best indicator of the nzarket
price-£oz capaci:ty, is: requized becatxse O:lii.o law an.d policy have established and prom.oted

a corri,petitive market for electric ge.nera€zon service; RPM-based pricing is supported by
soxmd econ.omic principles and avoids distot-ted incentives for CRES providers; and AEP-
C?Ws return on equity is more than sufficient -under RPM-based pricing, given that the
Com-pany's analysis is based on unrealistic shopping assumptioT?.s. FES adds that, even if
cost-liased pricing were appropriate, AEP-Ohio has dramatically overstated its costs. FFS
argues that AEP-Ol-do s proposed capacity pricing mechanism is not based on the costs
associated Nvitli the capacity provided by AP`1'-Ohio to Ohio cusfomers; includes aJ.l costs,
rather than just those avoidable costs that are relevant in c.>conomic decision znak.ing;

includes stranded costs that may not be recovered -undex' Ohio law; and fails to include an
appropriate offset for eriergy sales_ FE5 notes that, if the Cornmissioit were to allow AEP-

Ohio to charge CRES providers any rate other than the RPhI-based rate, the Company

would be the only capacity supplier zn. PJM f:hat could charge shopping customers its full
embedd.ed costs for generation, which, according to FES, is a concept that is not found
wzthixl the RAA, whereas there are naxmerous provisions referring to "avoidable costs

rms believes that A-EP-Ohio's pz'oposed capacit), pxzcffig would predude cczstorners

from receiving the benefits of coznpetitiori. Spec sfic4yr FES argues that competition is state
law and policy, and benefifs customers; AEP-Ohio`s price of $355.72 f MVY-day would harm
competition and customers; and its proposed price would provide improper, an.ti-

co-inpetitiv-e benefits to the Company.

IEU-UIuo contends that AEP-C3h3:o has failed to demonstrate that its proposed

cayaci.r pricing merha-riLcm is ;^?Gt and reasonable, as reguired by Section 4905.22, Revised.
Code. IETJfishia asserts that RPM-based capacity pr'zcizig is the appropriate market pricing
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for capacity. rEU-Ohio believes that RPM-based capacity pricing is cozlsi.stent with state

po7.icy, wh^reas AEP-C7hict°s pxvposed capaorty p.rzczng- rnerbarzrsm uYoulci urdaw.fufly

subsidize the Company's position with regard to the corripetifive generation business,

corikrary to state poficy. If;U-Ohia riotes that neither AER-Ohio's status as an. F-R.R. Entity
nor the pool agreement is a basis for the C:ompany's cost-based capacity pricing xxtecfanLsnti
ZEL7 C?hio points out that AEP-Obio used RPM-based capacity pricing frox^.^. 2-007 through

2011, dzring which time the Company -was an PRR Entity and the pool ag.reerrzerit was in

effect. fELI-Ohi.o fur{I•+.et' argues that AEP--Ohio's proposed cost-based capacity pricing

znechani.sm would produce results that are not comparable to the capacity price paid by
5SC) custamexs, contrary to state law. IEU-+C)hio further notes that AEP,-Ohi.o has not

identified the capacity carr ►ponertt of its SSO rates and that it is thus impossible to

determine whether the proposed capacity pricing for CRES providers would be c4mparahZe

to the capaczty coxnponent of its SSO rates. (IEU-Ohio Ex_ 102A at 29-32, Ex_ KMM-10.)
Regardless of the method by which fil.-Le capacity pzicing mechanism is established, IEU-.
Ohio rQquests that AEP-Ohio be directed to provide details to customers and CRES
providers that show how the peak load contri.bution (PLC) that the Company assigns to,a

cusfome.r. corresponds with the customer's PLC recognized by PJM. TEI7-Ohio contends
that this information is necessary to ensure that capacity com.pcnsaiion is being properly

apphed to shopping and non-shopping ctastarziers_ (IEU C?hic^ Ex. ^.02A at 33-M_3

<T'he Suppit.ers argue that a capacity rate based on AEP-Oh.io`s embedded costs is not
approptiate imd.er the plain language of the RAA. Citing Section D.8 of Schedule 8.1 of the
IZAA.,: the Suppliers contend that AEP-Oh%o may seek a cost-based rate by making a filing at
FERC under Section 205 of the FPA, but ordy if there is no state compensation znechannism in
place. The SuppSiers add that the purpose of thds proceeding is to es-tablish the appropiiate
state compensation mecbanisn.r and that a state coxnpen.sation mechanism based on A.EP-
Ohio's embedded costs would be contrary to the intent of the RAA, whidt refers ordy to the

avoidect cost rate_ The Su:ppliers also note that allowing AEP--Qhr-o to recover its ernbedded
costs would grarit the Company a higher return on equity (12.2 percent in 2013) than has
been a1lov,red for any of its affiliates in other states and that is considerably higher th.a.n
what the Commission granted ii1 the Company's last rate case (RESA Ex. 103). Finally, the
Suppliers mainmin that AEP-Ohi.o's proposed cost-based capacity pricing mechanism
would precl.ude CRES providers from making attractive offers, could result in shopping
czzstnmers subsidizing non-shopping customers, and would destroy Ohio's growing

cornpetifi.ve retail electricity market.

The Suppliers aIso believe that the two-tt.er capacity pricing nzechaanism that has been
in effect is -mequ:itabie and inefficient and that a sangIe RPM-based rate should be in place
for aI1 shopping customers. '1.'he Suppliers ,argue that the RPM price is the most trr,n.sparent,
market-based price for capacity, and is necessary as part of AEf'-Ohio's three-year transition

Lo ^; arnet.

000000061



10-2929-EL-UNC -18-

OEG argues that the Comrni.ssion sho-uJ.d establish either t-he. annual or t.h.e average

RPM prke for t.he next fhree P)M planning years as tl-te price that AEP-Ohio can chs.rrge

CR'FS providers u.nder the state comperisation mechanism for its PR.R. capacity obligafi.ons.

OEG notes that tige of the three-year average RPM price of $69.20/MW-day would mitzgate
some of the financial impact on AEP•-Ohio from fluctuafizrg future RPM prices and ease ^he
Company's transition out of FRR status. OEG adds that the two-tier capacity pxicing
mechanism should xiot be continued and that a single price should be charged .for all CRES

providers. OEG notes that its position in this case has been guided by the Com,mission's

twin goals, as expressed to FERC, of promoting competi:t%on, wlule also ensuring th.at AEP-

Ohics has the necessary capi#.al to maintain reliability. OEG be..Iieves that AEP-:Ohio's
proposed capacity priCmg mechanism represents a drastic departure from past precedent
that wouId deter shopping and ttnderrnizxe the benefits of retail competition, whr.ch is

contrary to the Comni.ssion"s goal of promoting cornpefi.tion. With respect to C?EG's
position that a three-year RPM price average could be used, AEP-OMo notes that the
concept was raised for the first time in OEC`s initial brief, is without evide.ntzary support,

an.d should be rejected.

OMA and OHA assert that, beea-ase the Commission has already established RPM-
based:.capaciiy pricing as the state compensation mechanism, AEP-Ohio has the burden, as
the ontity challenging the state cornpensation mechanism, of provi:ng that it is, unjust and
un.reasorta.blee OMA and OHA further assert that AEP-Oh.i® has failed to susEain its burd.en.

OMA - and OHA. believe that RPM-based capacity pricing is a just, xeasonable, and lawful

basis for the state coxz5pensa#ion mc°chaxusm. According to OMA and Oi.A, AEP-Ohio has

not demClrLStxdt.'d that RPM}73sed capacity prlc7llg would cause substantial flTtc1T1C7.al b2irET1

to the Company. OMA and OHA note that AEP-Ohio s pro3ectiom are based on =ealistic
an.d unsubstantiated shopping ass-umptions, with 65 perren:t of residential customers, 80
percerEt of co:rnmercial customers, and 90 percent of industrial customers switching by the

end of 2012 (AEP-Ohio Ex. 104 at 4-5). OMA and OHA believe that RPM-based capacity
pricing would not impact AEP-Ohio's abztzty to attract and invest capital, noting that the
Company coritin.u.es to inve,st capital regardless of its capacity costs for shopping customers
and has no need oX plan to attract or invest capital in additional capacity (IEU-Ohio Ex. 104;.
Tr. I at 3G,128-13^.; Tr. V a.t 868). Ott the other hand, OMA and OHA" argue fhat AEP-Ohio's
proposed capacity pricing xnechanism would suiastantial€y harm customers and CRES
providers and °v iolat-e state policy, as it wcauld, sigziific.antly restrict the ability of customers
fa shop and enjoy savings; would unfairly deny custorzz.ers access to market rates for
capacity when market rates are low, and subject customers to market rates when they are
high; and would harm economic development and recorrery efforts. OMA and OHA urge
the Cormtission to e.nsure that al1 cu.stomers in Ohio are able to take advantage of
historicalXy low capacity prices and have access to the lowest possible competitive elc=ctr.icity

rates, as a means to stimulate and sustain economic growth.
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UCC contends that AEP-Ohics's proposed capacity pricing rrtechaz-dsm should be
rejected because it is contrary to the plain Iatigtzage of the RAA, which provides that, if a
state compensation mc.ae.hanaszn exast:s, its pricing prevails. According to C7CC, the
Cornrxzission. establish.ed 1ZI'M-based capacity pricixig as the state comperzsation rn:eccharisni
in its December 8, 201.0, enfry. OCC notes that FERC has already rejected .AEPSC's atEexri.pt

to es#ablish a formula rate for capacity in Jhrto in light of the Com.m.ission's adoption of
Rf'NI-based capacity pricing as the state compensation mec.haniszZZ. OCC finther notes that

AP.P-Ohio's proposed capacity pricarig mechanism is inconsistent with econoznic efficiency

arEd contrary to state policy. CQCC:`s position is that the Com:mission should find that RPM-
based capacity pricixf.g is approprzate,. given the precedent already established by the
Cc>zlim.a.ssion and FERC, 'and in light of the fact that AEP-Ohio has historxcally u-sed Rl'M-

liased pricing for capacity sales to CRES providers.

NFIB urges the Commission to base ,AEP-C3hio's capacity compensation on RPM
pric es. NFIB adds that AEP-Ohio's proposed capacity pricing rnechaiusni does not promote
competifioti and would prevent small business owners ftorn t-aking advantage of
historically low market prices over the next several years. NFIB believes that AEI'-Ohio
would earn a healthy return on equity under RPM-based capacity pricing and that the
Cbmparzy has failed to estab7is.h how it would be better equipped to transition to the RPM
rz2 arket, if its cost-based pricing rnecha.n%sm is approved.

Dominion Retail recommends that the Comn-dssion continue to employ RPM-based
capaczty pricing as the state compen,satiozz mechanism, as market-based pr.icing is
furtdamezital to the developxa-tent of a robust coznpetifive market izi AEi'-CJhio's service
territory_ According to Dominion Retail, RPM-based capacity pricing would not require
AEP-Ohio, shaxeholders, or SSO customers to subsidize CRES provi.ders, as the Company
contends. TJom.ini.on Retafl notes that A.EP-Ohio proposed cost-based capacity pricing only
when it becan-ie apparent that ra.-^.arket-baseci energy and capacity charges would perxnit
CM providers to compete effectively for custoniers in the Company's service territory for

the first tirxw. Dom.inioz7 Retail adds tha.t AEP-C9hi:o`s underlying motivation is to canstrain
shopping 'ar;d that allowing the Corn.pany to charge a cost-based capaca.ty rate would be
contrary to the state policy of promoting competition. Dominion R^tai.l argues that Ohio
law does not require that capacity pricing be based on embedded costs. Dominion Retail
points out that AE1'-Ohio's status as an FRR Entity does not mean that the state
compensation mechanism must be based on embedded costs. Dornir ►ion Retail notes that
Duke Energy OMo, fzi.c, vviff also be ari. FRR Entity untit mid-2015, and that it nevertheless
uses RPM-based capacity pricing. Dominion Retail further notes that Amended Substitute
So-nate Biii No, 3 (SB 3) eEminated cost-of serraice-based ratemakiitg for generation service.
Dominion Reta1 asserts that AEi'-Ohio is unrealisfa:c in assuming that CRES providers
would be able to compete successfzzlJy if A.EP-C1hio's proposed capacity pricizng is adopted_

a T ,?t ':; T :nt^ess A1TRTt aorce5 that the f`^?mpa ? 's'o.̂ ffu`fcvi[ Rc
"'`'uti^û pou^^̂'" out t,.^ ^.̂ ^'^L^,: ^^^^Ft,. ,}i^ ^ v

proposed capacity pricing would stifle competition in the residcntial mark.et (Tr. TII at 669-
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670}. rirt.ally, Domirdon Ret,a1 points out that AEP-Ohio's proposed cost-based capacity
pi-kci.,ng mechanism is nowhere near the Company's capacity proposal pending izz 11-346,
,^kThich would provide for a capacity rate of $146/Iv1t^J=day for some shopping customers
and $255/MW-day for the rest. Uorn.^on Retad contends that this fact desnon.stxates AEP-
UMo's wilii.ng-ness to provide capacity at a rate less th:an what it f ►as proposed in this case

and also un.dercats the Company's con.£iscation arguznent.

The SchooIs also request that the Commission retain RP[\4baseci capacity pricing.
The Schools argue that, if .AEI'-tJhzo's proposed capacity pt-idrtg rn.echarrism is adopted, the
rate would Iikel:y be passed through to the Ohio schools that are served by CRES providers,
a-nd that these schools would suffer rate shock i-n violation of Section 4928.02(A}, Revised
Code (Schoals Px.101 at'3)_ A.dditionaTly, the Schoo6, believe that Obio school, tli,at do not
currently receive generation service from a CM provider dvouJ.d, be deprived of the
opportuzxzty to shop, in vioIation of Section 4928.02(C-^, Revised Code (Schools Ex_ 101 at 10-
11). Fsnall.y, the Sclools contend that approval of .AIT-Ohio's proposed capacity pricing
mechanism tvou.id likely resul.t in cuts to teaching and staff posifiorrs, materials and
equip-mexzt, a:nd prograrszs, in violation of Section 4928.02(N), Revised Code (Schools Ex. 101
at 10).

Duke also contends that the Corrzrrs:isszort should adopt RPIv;-based capacity pricing
as the state compertisati€rn znechanzsm., wh§.fch is consistent with state poliicy supporting
competz.t.ton. Duke asserts that, pursuant to the RAA, an. FRR Exttity may only apply to
FERC for cost-based com.pensation for its FRR capacity obligations, if there is no state
compensation mechanism in p:Iace. Accor°d.i.ng to Duke, neither the R,AA. nor Oh.io law
gran.ts AEP-C3hio the right to recover its embedded costs. Duke notes that, under Ohio law,
capacity is a competitive generation service that is z-iot subject to cost-ba.sed raternakii.Yg-

Exelon and Constclla#io.n, assert that, if AEP-Oh.io's proposed. capacity pricing
mechanism is approved, rebA cornpetition in the Coxnpany's service territory will be stifled
and ctxstomers wil:l bear the cost. Exelozx and Ceonstellafiion ci.te 'num.exous reasons
supporting their position that AEI'^Ohio's proposal should be rejected in favor of RPM-
ba.sed capacity pricing: Ohio law does not require that the state compensation mechanism
be based on cost; ATP-Ohia's status as an FRIZ Entity does not entitle it to cost-based
capacity pricisig,^EP-Ohio, even as an pRR Entity, could have elected to participate in the
I2PM auction for 201A, rather than seJf-s-EZpp1y more expensive capacity, pufdng its own
interests above those of customers; RPM-based capacity priciTag is consistent with state
policy promoting the developxn.ert.t of competitive markets, whereas the Company's
proposal is not, the Company should not be allowed to un.il.a.te.rally apply bette.r--of-cost-Or-
ma.xke't pricing; CRES providers are captive to AEP-01-iio` given the requirement that
capacity be ccimwiitted inore than three years in advance of delivery; OMo law requires
comp"aY'$L'!Se and Y1onu^uuTiutcztoiy access iG i.FS ardd. RP7v( -ba,i,nd capacity p.rirt ^ is 1-ised

throughout Qhio except xz AEP--OhzQ's service terrztory, and adopting RPM-based capacity
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pricing would avoid the need to determine an arbitrary estimate of the Coanpany's cost of

service for capacity and, in any even.t, SB 3 eliminated full cos6-of-service azZal.ysis_ Exeloa
and CDzaste3,lation note that 11-346 is the proper formn 7a7.which to deEe,rrnine whether A.EP-

C3hio requires protection to rnaintain iLs firtancial in-tegaity_ Exelon an.d. Constellation
fxxrtlier note that they would support reasonable measures that com.port with a timely

fransition to a fully competitive zna.xket and resolution of related issues in 11-346, if sueh

measures are shown to be zzece>.ssary.

IGS contends fiha.t RPM-based capacity pricing is the clear choice over AEP-C?hrci s

proposed capacity pricing ixz^.*chanYsm. IGS points out that RPM-based capacity pxicing
a.lready existsd was neutrally created, applies atl over the region, is market--based, is
n.oadiscrinxu-atory, and: provides the correct incentives to assure °rnvestrnerit in genera.tion

resources. Chi the other ha_nd, AEP-C7hio's proposal, accordin.g to IGSf was devised by the
Company, for this case and this case only, .returns Ohio to a cost-based generation

reoatox'y regime, shows no relatiortship to short- or long-tem-i generation adequacy, and
co-ald stifle competiti:on. IGS notes that RPM-based capacity prieing fully coziipcarts Aith
pbio law in that it is m.arket-based pricing and would support the continued developm.eiit
of Ohio's competitive market; would avoid subsidies and discrknina.tory pricing; Nvould

assuxe adequate resources are available to provide stable electric service; and would avoid

any legal problerz-s associated with extending the transition to cornpetitiozL IGS assert-s that

AEI'-Qhio's proposed capacity pricing would be confz'ary to tJhi,o law in that it wotzld harm

the development of competition; resixI.t.in anticompetitive subsidies; and violate C)hio`s
transition laws. IGS also notes that AEP-Ohio's justifzfati.ons for recovering embedded costs

are refuted by the evidence and disregard state pali.cy. IGS contends that RPM-based

capacity pricing does not raise reliability concerr ►s or subsidize CRES providexs. IGS argues

that AEP-C>hio has a fundarrY,enta.I disagreement with state policy. IGS notes that AEP-
Ubna's judgment as to the wisdoan of state policy is irrelevant, given that it has been.

codified by the General Assembly and must be effectuated by the Cornmi.ss:lore.

Pirialy, Kroger assert-s that the most economicatly efficient pri.ce and the price that
AEP--C}hio should he required to charge C.RFS providers for capacity is the RPM price,

d. Conclusion

Initially, the Comniission notes that a sfate cornpensa.tion mechanism, as referenced
in the RAA, has been in place for AEP-Ohio for some time now, at least since issuance of the
December 8, 2010, entry, which expressly adopted RPM-based capacity pricing as the state
cornpensation mechanism for the Company during the pendency of this case. The state
compensation mechanism was subsequently modified by the Ceznmission's March 7, 2012,
and May 30p 2012, entries g.ranting ;AEP-CIhio's requests for z.nteri.nt relief. No party apPem
to distate, at least in this proceedi_.^g that the Coinlri..sszon has adopted a state
campexzsation mechanism for .AEP-Ohio.
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GivQn tI-iat ihere is, and has continually been, a state compen,sati.on nxechaxXaism in

place fox AEP-rJhio fzorn the beginning of this proceedtingj the issue for our consideration is

whether the state compensation mechanism, on a gou-ig-forward basis, mu.st or should be

modified suc:h fi2at it is based on c.ost. AEP-Ohio contends that the state coxnpensation

mechanism must be amended so that the Compazzy is able to recover its embedded costs of

capacity. All of the intervenors and. Staff oppose AEP-Ohio's request and advocate instead
that the Comrilissior retain the RPM-based state comper<.sati.o.n. r^.^.echardsan, as it was

established in the December 8, 2010, eita.y.

Pursu=ant to Section 4905.22, Revised Code, aLl charges for service shaLT be just a.nd
reasonable al.ad not more than allo-wed by law or by order of the Commissiona In this case,
Aii:E'-t?h.io asserts that its proposed compensation for its FRR capacity obligations is JtiO and
reasorcabXe and should be adopt^ed by ttte Conuxdssion_ Specifically, AEP-Ohi.o asserts that
its proposed cost baserl. capacity pxicing is cox-sistent with state policy, will promote
alterna.tive competitive supply and retail competif.ior,, and wi,ll emure the Company's
ability to attract capital investment to meet its FRR capacity obligations. ALi of the
intervenors and Staff, on the other hand, recommend that market-based RPM capacity
pricing. shoiild be approved as the state corn.pen-sAtion m.eehal-xism. for AEf'--fJhio. As

discusseci above, there is a general con.sensus among these parties that RPM-based capac-zty
priezng. is just and reasonable, easily irnplemented and understood, and consistent wi.th
state poi`rcy: Staff and intervenors furth.er agree that RPM-based capacity pricing will fulfilt
#i.ie Conxmzssion's s-tated goals of bboth promoting competition and ensuring that AEP-C.^hio

has the r. eqtzired capital to maintixt service reliability.

As discussed above, the Comraiisszon finds that it has jurisdiction to establish a state
compen,saiioit mechanism in this case pursuant to its general supervisory authority fou d in
Sectiops 4905.04, 4905.05, and. 4905.46, Revised Code. We fu.rtlier find, pursUant to at.7r
regulatory authority under Chapter 4905, Revised Code, as well as Chapter 4909, Revised
Code, that it is necessary and appropriate Eo establish a cost-based state eon-ipensation
mecfianism for A:EP--C7hio. Those ch.apters require that the Commission use traditional rate
base/rate of x°ei-urn: regulation to approve rates that are based c:n cost, with the ultimat-c
objecdve of appraving a charge that is just and reasonable consistent with Section 4905.22,
Reviseci: Code. Although Chapter 4928, Revised Code, provides for market-based pricang
for retail electric generation service, those provisions do not apply because, as we noted
earlier, capacity is awhoIesale rather than a retail service. The Cornrrussion's obligation
under traditional rate regulation is to ensure that- the jurisdictional utilities receive
reasoi7.able compensation for the services that they render. We conclude that the state
compensation mechanism for AEP-Ohio should be based on the Company's costs.
Although Staff and intervenors contend that RPM-based capacity pricing is just and
reasonable, we note t-h.at the record andi.cates that the RPM-based price for capacity has
decreased greatly since the I7ecember 8, 2010, entry was issued, and that the adjusted^ : RPM
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rate currently in effect is substantially below all estimates provicied by the paxties regarding
,f1..EP-Qhio's cost of capacity (AEP-^'Jbio Ex.1Q2 at 21, 22, ; IES Ex. 103 at 55; Staff Ex. 105 at

Ex. ESM-4). Z'he reco-rd f7xrther zedec is that, if RPM-based capacity pxicin.g- is adopted, .AIP-

Ohio may ea_rn an unusually low return on equity of 7.6 percerit in 2012 and 2_4 percent in

2013, with a loss of $240 miJ.lion bc-tween 2012 and 2013 (fE'-Oli.o Ex. 104 at 3-5, px. WAA-

1; Tr. III at 701). 1n short, the record reveats that RPIv1 based capacity pricing would be
insufl-icrez:t to yield reasonable compensation for ,Ah^.'--C)hio`s provision of capacxty to CRES

providers in fulfillment of its FRR capacity obligations.

However, the Com:nzission aiso recognizes that RPM-based capacity pricing will
fuxther;the development of competition in the nzarket (Exelon Ex. IQ1 at :l; OEG Ex. 102 at

which. is one of our p.zimary objectives in this proceeding. We believe that RPM-based

capacity pricing wi1l. stimuiate true competit-ion among suppliers in AEP-Uhxo's service
terri.tory. We also believe that RPM-based capacity pricing will facilitate 1iEP-ohi.o's

transition to fizll participation in the competitive market, as well as i.rncezlt shopping. RPM-

based capacity pricing has been used successfully throughout Ohio and the rest of the PJM
region and puts electric utilities and CRES providers on a le-veI playing field (FES Ex.. 101 at

50-51;. F1 .̂,5 Ex. 102 at 3). 1ZPM-hased capacity pricing is thus a reasonable means of

promoting shopping ixa AE.P-C}hio's service territory and advancing the state poLicy
objectives of Section 4928.02, Revised Code, which the Cozxz.rnission is required to effectuate

pursuant to Section 4928.06(A), Revised Code.

Therefore, with the intention of adopting a state coznpensation mechanism that
achieves a reasonable outCome for all stakeholders, the Coiximission directs that the state-

comper ►.sation mechanism shalll be based on the costs incurred by the FRR Erntity for its FRR.

capacity oblzgatiorts, as d'zscussed further in the following section.. However, because the

record rn this proceeding demonstrates that RPPM-based capaci.ty pricing i'Viin promote retaA

electric compefstion, yve find it necessary to take appropriate measures to facilita.te ffiis
irnpor.tai-Lt objective. For that reason, the Com-mission directs .A.EP--CJh:i.o to charge CRES

providers the adjusted fizXa.1, zoztal PJM RPM rate in effect for the rest of the RTO region for
the cuxrent Pj:NI delivery year (as of today, afsproximatel.y $20/MW-day), arid with the rate

changing annually on June 1, 2013, and J une 1, 2014, to match the then current adjusted final
zona.1. PJM RPM rate in the rest of the RTO region. Further, the Ccsmrnission will authorize

.AET-Ohi.o to modify its accounting procedu.res, pursuant to Section 4905.13, Revised Code,

to defes incurred capacity costs not recovered from CRES provider biLlings during the pSP
period to the extent that the t-otal incurred capacity costs do not exceed the capacity pricing
tl7at.we approve belQw. Moreover, the Comrn.ission notes that we will establ.ish an

appropriate recovery m.echanism for such deferred costs and address any additioxtal

financial cansid.erations in the 11-346 proceeding. We also find that AFP--Qhio should be
authorized to collect carrying charges on the deferral based on the Company's weighted

m:echanism is apnroved irx 11-346, in
avC,-lagG L1.J"C of aa^+.i^ ^-^ 'W, u^^rtlrtu-c such time a.s a red-ove:.y) t
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order to ensure that the Conrpany is firl7.y compensated. Thereafter, AEP-Ohio sr-zou.ld be

authorized to collect carrying charges at its long-term cost of debt.

Additionally, the Comniissiosi c3irects that the state comperrsatioii mechardsazx tha.t

we approve today shall not take eS.-fect until our opinion and order is issued in 11-346, or
untif Augcast 8, 2012, whichever is sooner. Until that fiirne, the iz^te_rim capacity pricing

rrieclxanisrnrn that we approved on March 7, 2012_, and extended on May 30, 2012, shall remain
in place. In further extending the interim capacity pricirtg mechanism, we recognize that
11-346as.ud the present proceeding are intricately xel.ated.. ffi fact, AEP-t?hio has put forth an

enfiirely different capacity pricing mechar^"asrn in 11-346 as a compox-iei-tt of its propdsed ESP.
Al.though this case IYas proceeded separately so that an evideniiary record on . the

appropziate capacity cost pricing/recovery mechanism corzld be developed, there is ait
ov erl.a:p of issues between the two proceedin.gs: Fox that reason, we find that. the state
comperisation rnecfianaxn approved today should become effective wiffi the issuance of owc
order in 11-346, which will address A.EP-Oh.io's comprehensive rate package, including its

capacity pricing proposaY, or August 8, 2012, whichever occurs first.

We zzote that the state compensation znechanism, once effective, shaXl. remairx in effect
uxatilAEP-Ohi:o's fra:nsition to full participation in the RPM market is complete and the

Compa?:y is no longer subject to its FRR capacity obligations, which is expected to occur ort

or before june 1, 1015, or untit otherwise directed by the Comrnissi.on.

The Comxnission believes that the approach that we adopt today appropriately
balances our objectives of enabling AEP-Oh'r.a to recover its costs for capacity incxazred in
fixl£illing its pRR capacity obligations, while promoting the further developznent of retail

competition in the Company's service terrztory. ,

3. what shouid the resultin CDrft^ensqton be for AEP-C}hio`s kPR

capaci°^obl_gai^orjs?

a. AEI'47h7.o

AEf'-C7hio's position is that the appropriate cost-based capacity price to be charged to
CRES providers is $355.72/IvfVtiT-day, on a merged cornpany basis, before consideration of
any offsetting eizergy credit. A.EP-Qhro notes that the forzn.ula rate approach xecommended
by Company witness Pearce is based upon the average cost of serving the Company's T-5E
ob;igatiozt load (both the load served di:rectZy by AEP-Ohio ancl. ^.h,e load served by CRES
providers) on a dollar-per--MW-day basis. A.EP-C}hio fzzrrther notes that, because the
Company supplies its own generation resources to satisfy these load obligations, the cost to
provide tl-ds capacity is the actual embedded capacity cost of its geiiera.tiori. AEP-Ohio's
formula rate template was modeled after, an.d modified from, the capacity portion of a

applied^
FERC-approved template used to derive fne cImg es "r^^ YYhUlesa?e safea made by

Sauthweste-rn Electric Power Company, an affiliate of the Cornpaziy, to the cities of NMrzden,
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Zouiszazxa: and Prescott, Arkansas. .AEP-QhiD notes that Dr. Pea.rce's formu.ta rate approach

is traa.̂ tsparezzt andF if adopted, -wouid be updated armuaily by May 31 to reflect the most
current input data, most of which is publicly available and taken directly frorn the

Company's FERC Form.1: and audited financial staternents (AEP-0h1o Ex. 3.02 at fi). AEP-

Ohio adds that its proposed formula rate template would promote rate stability and result
in a reasonable return on equity of 12.2 percent irt. 2013, based on a capacity price of

$,.^55.72/ Sv1I'V-day (Tr. II at 12-25; AE.P-Ohio Ex.142 at 21=22-) ...

A.EP-Oluo contends that its proposed cost-based capacity . prici.ng rov.ghly

approximates and is, therefore, comparable to the arrzount that the Company receives from

its SSO customers for capacity through base geiteration rates (AEP-C3hio Ex.142 at 19-20; Tr.

II at 304, 350).

b. Staff

If tl-ie Commission determines tliat RPM-based capacity pricing is not appropriate for
A.EP--Ohio, Staff proposes an altmiate capacity rate of $146,41/IvI.W'--day, which accounts for
energy margiris as well as certain cost adjustments to the Company's proposed capacity
pricing rnechanism. Staff notes that its alternate rate may offer more financiaL stability to
AEP-Oh.iQ than RPM-based capacity pricing over the next tbree y za.rs, and is just and
reasonable unlike the Company's excessive rate proposal. Staff finds that its alternate rate
would appropriately baXance the interests of AEP-4hio in recovering xts embedded costs to
meet its FRR capacity obligations and attracting capital investment, whi.l.e al.so promoting

altern.atit-cye competitive supply and retail con.-tpet3:t;on.

According to Staff, the reduction of AEP-C7Ho's proposed rate of $355.72/IvIW-day to
Sta£f's alternative recommendation of $146.41/MW-day is a res-Ult of reznoving and
adjustiitg numerous iten-is, including reiurn vn equity; rate of retuxn; constructioXZ -cqork in
progress {CWIP}; plant held for future use (PBTF'C7), cash vtTorkizrg capital (CWC); certain
prepayments, including a prepaid peresion asset and the related accumulated deferred
income taxes; accumulated de€er.red in.corne taxes; payroll and bezrefits for eliuiinated
positiarrs; 2010 severance program cost; income tax expense; domestic production acdvities;
payroll tax expense; capacity e.qlFalization revenue; ancillary services revenu:e; and energy

s-al.es margin and artcillary services receipts. In terms of the ret-urn on equity, Staff witness
Suiit-h used ten percera.t for CSP and 10:3 percent for OP, because these percentages were
adopted by the Corzuni.ssion in AEP-CJhic's recent distribution rate ca.se (Staff Etic.103 at 12-
13) $ Staff notes that CWIP was p-roperly excluded from. rate base because AEP-Ohio has
not demonstrated that the requfrerrtez7.3.s of Section 4909.15or 4928:.143, Revised Code, have
been met (Staff Ex.103 at 14-15). Staff also excluded PHFFU from rate base, as the plant in

r;?^r iZ?!i^11^4f^e vi+_7YLYlit^'ifss J^fr2ial>z^; Tf ^ y D. • e Co9^'..ti anra,, . - JIVElI^T-E]" tIJ LlYe .l1?lZca^i4Tt of t^trt ['^Y,'R,, uYs^ Ohio ,1JY ZI'lC
^ ,^ .

=A if Tiezr Proposeri Merger L App=4 us a Merg-ed Compa'ey {coltzctivsty, .AEF' OW for an Increase zn.

Oa^ E?tstrr."butimz Rrcfiem Case No.11-3751-EUAIR, et aL
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question is not used and useful an.ci AEI'-Ohzo has given no ixzcication as to -when it wiJ.l

become so (5Wf Ex. 103 at 16). CWC was excf-uded by Staff because AEP-0hio did not

prepaxe a lead-lag study or otherwise deznoxYSt-rate a need for CWC (Sia-f Ex. 103 at 18-21).

Staff excluded AEP--01-dci s prepaid pension asset for numerou's reasons, mainly becaiuse the
Company d"rd not demonstrate that it has a net. prepaid pension asset az7.d its MC Porm. 1
for 2010 suggests that th.ere is actually a net 1iabilifiy, pen.sion funding leveis are the result of

discretionary management dee_isions r.egarding the ftznding of defi.rt.ed benefit pensions,' aiid

pension expense is typicaiiy irRCluded in the determination of CWC in a lead-lag study,
wh%ch was not provided (Staff Ex. 103 at 21-31)_ Staf-f further excluded iRonrecur.ring costs

related to the significarxt nuinber of positions that were permanently elirrti.^ru.a-ted as a result

of AEI?-tJhio's severance program in 2010 (Staff Fac.1-3 at 43-52)-

..AEP-C71?io . respozlds that W. Sznith`s downward adjusixnertts and elimanation of
certain costs from Dr. Pearce"s calculatkorss are fixnda.mentally flawed in that Dr. Pearce's

formula rate apprtaach is based on a formuIa rate template that was approved by FERC.

AEP-C3Tnio also counters that adjustments made by W. Sxnith to the retuxn on equityr

operations and maintenance expenses attn.̀ t^utable to severanee pxogrartis, prepaid pen.sion

assefa, CWC, CW7I', and Pk-fFFU- understate the Cornpa.ny's costs and contradict prior

,.;:orders and practices of both the Commission and FERC. With respect to the refiurn on

equity, . AEf'-0hio notes that Mr. Szzreni..th's adj^t^.r►en.t was inappropriately taken frozx ►. tli.e

sdpul.ataon in the Company's recent distribution rate case and that N1r. Srriith agreed that
the competitive generation business is more risky thart the distribution business (Staff Ex.
1t}3 at 3213; Tx. L^ at ^991s 1^93; AEP-(^hio Ex. 142 at 17}_ AEP-Ohzo con#ends that the
Commission should adopt a return on equity of 1.1_15 percent as recozn.rn.ended by
Dr_ Pearce or, at am.uumum, a return on equity of 10.5 percent, -which .A-EP--01uo claints is
consistent with a return ari equity that the Commission has recently recognized for certain
generating assets of the Company {AEF-C3hio Ex. 142 at 17-18}. AEF-^.7hio further contends

that ?vIr_ SznifiJ.i's eiimination of certain severance costs and prepaid pension expemes is
inconsistent with the Cor.nmissiorz's • treatment of such costs in the. Cornpany's recent

distribution rate case, and that the $39.004 m.million 7n. severance costs should be arnortized
over three years (AET-Ohio Ex. 142 at 17). AEP-Ohio argues that Mr. Szru.ih's elimination of

CWIP a:nd CWC is incomistent with FERC practice.

Additiona.ily, A^''-Ohio asserts ffiat 5faff witnesses SsniS-h and Harter fai:Ied to
account for nearly $66.5 m1llion in certai3.i energy costs izicurred by the Corn.pany, including
Production-Related Administrative & General Expenses, 1.Refum on Production-Related
Investments, Production-Related Depreciation Fxperases, and Production-Related Incom.e
Taxes- According to AEP-aWo, due to these trapped costs, Mr. Smith`s capacity charge is
und.erstated by $20-1.1JMV-d.ay ort a merged company basis (AEP-Ohio Ex. 143 afi 3, 5-6).
AEf''-Oh%o witness Allen incorporated'rhhis amount in his cal.culadon of what Staff's capacity
rate weu.ld be, as modified by his re,canmended energy credit azz.d cost-of-service
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adjustrnents, and reached a resulfing capar-ity rate of $291.58/.MW-day (AEP-01-tio FX. 142

at 2$; Tx. XI at 2311).

c. IntenTenors

If the Cc).mr.laassion beiieves that it is appropriate ta consider AEP-Ohio's embedded

costs, FES argues tl.iat the Coulpany's true cost of capacity is $7$.53 j MWrday, after

adjustmer.tts axe made to reflect the recnoval of stranded costs and post-2001 generation
rnvestznenti as well as an appropriate offset for en.exgy sales. At most, FES contends that it
should be $9t3.£^^/IVIW--day, if a further adjustrn.ent is made to credit back to AEP-ohzc the
capacity .equaliza:tion payr.nents for the Compan.yr s Waterford and L`1arby plants, which:
were acgu.ired in 2005 and 2007, FES also recoxrmends that the Comsn.ission require AEP_
tJhio to .unburndle its base generation rate into energy and capacity components, -u,rhich

wov1d ensure fi1xa: the Company is chargin.g the same price for shopping and non--shoppzng
customers mid allow customers to cornpare offers fram. CRES providers with the

Company's tarif€ rates (FES Ex. 103 at 22)-

The Suppliers note tlxat, if the Comrnissxon finds that Rl'M based capacity pricing is
coijfiscat-ory or otherwise fail,.s. to compensate .A.El.'-Ohio adequately, a nonbypamaffle
5t^i^tion charge, such as the rate stability rider rate proposed by the Company in 11-346,
would be appropriate and sho-ufd be considered in that case. OMA and OHA respond by
arg;ia:ixag that any suggestion that rates should be raised without any justxfzraticm, other than
reaehi.n.g a level that is high eno-ugh to ensnre that CRES providers are able to cozrtpete With
AEP-Ohi.o, tramples ozr customer interests and should be rejected by the ConuXtission.

As discussed in greater detail beioug OEG recomxxYends that AEP-Ohio's capacity

charge should be no ka.gher thazi: $14:5_79/Tv1'4N-day, which was the RPM-based price for the

2011/2012 JE'jM delivery year, and only if the C-onin-iisszon detern.iines that the prevailing
RPM price is not sufficient compensation (OEG Ex.102 at 9-10). QEG argues that a capacity
charge of $145_79/MW-day provided a 3nore than sufficient return on equity for A.EP-Ohio,
as well as fostered retad competition in its service territory (OEG Ec.10Z at 10-11). As part

of this recommendation, OEG rirges t1xe. Corrx.*nission adopt an eamizigs st.a.bSliz.atian

mechanism (ESM) in the forrn. of an annual review to gauge w-hed.ier AEP-Ohio's eatnings

are too high or toolow (OEG Ex. 102 at 15-21).

Should there be an offset^i^ercre^dit?

a) AEP-Ohio

AEP-Ob.to does not recC}Trime1'td that the CQ1T1n13sSAC>n 3.dQpt can
e31exgY CSedit offset to

the cap^.city price, given that PJM ZTl.a.il[tta.Ir15 separate LS1aT16L'^ for capacity and energy

(A^'-O1-tio Ex.102 at 13}. AEP-Ohzo witness Pearce, nowever, off^:^ a :recorrar,Az.datiur*. for

how an energy credit should be devised, if the Commission determines that an energy

000000071



10-2929-EL-UNC -28-

credit is appropriate. Dr. Pcarce`s template for the calculation of energy costs is derived
frorn the same fDzrnula rate template discussed above and approved by FERC (,A.EP-C7h7.v
Ex. 102 at 14}_ 'I'he energy credit would be calculated as the riiffexence betveen the
reven.ues that the historic load shapes for. CSP and C7P, in.cludzng all shopping and n.o:n-
shopping load, would be vatued at using Iocatiana.I mar.ginal prices (LMP) fihat settle in the
PJM day-ahead market, Jess the cost basis of dLis energy (,AEP-Ohirs Ex. 1.02 at Ex. ICf3P-Z

through KDP-5)_ Accoxdz`ng to Dr. Pearce, the ca]cul.ation relies upon a fair and reasonable
proxy for the ene.rgy revenues that could ha.ve been obtained by CSP and OP by selling
equivalent generation into the market (AEP-OIv.o :Ex.1E12 at 15). AEI'-Ohio contends that, if
an energy credit is used to partially offset the demand charge; it should zefl&t actizat energy
rnargins for 2010 in order to best ma.tch the corresponding cost basis for c.aJ.culafiing the

demand ch.arge. Dr. Pearce recommends that energy zxargiri.s from OSS that are propexly

attribu'ted to capacity sales to CRES providers should be shared on a 50j50 basis between
AEP-Ohics a-nd CRES providers (AEF-ohio Ex. 102 at 18). Additionally, Dr. Pearce
recommends that any energy credit be capped at 40 percent of the capacity charge that
woziid be applicable with no energy credit, as a means to ensure that the credif does not

grow so large as to reduce greatly capacity payzrxe-nts from CRES providers in tTrzies of hi.gh

prices (.A.E.P--C)hzo Ex.1:p2 at 1$)-

b} Staff

As discussed above, Staf.E recoznmends that A.EP-Ohio's compensation for its FRR
capacity obligations be based on RPM pricing. Alternatively, Siaff proposes a capacity rate
of $146.41/MW-day, which includes an offsettira.g energy credit and anciRaxy services
credit, In calculating its proposed energy credit, Staff developed a forecast of tatal energy
margins for A.EP-C7hio's generating assets, using a dzspatch market model known as
AURORAxmp, wfuefi is iicez7seed by S#affs cozistlitaxzt in thi.s case, Energy Ventures

Analysis, Inc. (EVA), as wefl as by AEI'-Chio and others (Staff Ex. 101 at 6; Tr. X at 2146,

2149; Tr. XTI at 2637}.

AEP-Ohio contends that Staffs black-box methodology for calculation of the energy
credit is flawed in several ways and produces unreaiisdc and grossly overstated results.
Specifically, A-EP CJhio argues that the AURORAxmp model used by Staff witnesses Haxter
and Medine is not well-suited for the task of computing an energy credit and that EVA
-impiemented the rnodel in a flawed rnann_er through use of inaccurate and inappropriate
input data and assum.ptions, which overstates gross energy margim for the period of June
2012 through May 2015 by nearly 200 percent (,AEP-Ohio Ex. 144 at $-25; A,JEP-Ofi.io Ex. 142
at 2-14). AEP-Ohi+o notes that, among odter flaws, Staf€'s proposed eaergy credit
tznderstates fuel costs for coal units, understates the beat rates for gas units, averstates

market pzi.ces (e.g., use of zonal rather thart nodal prices, use of forecasted LW rather than
^

forward _ energy pr'ic <al .l,.s to account for the ' . ; .j Fi[^yi:tw ci.u^n.c^i....... t̂u_^...., t-t . ,.. . _ t.e a.uc^ the a.....,^ ^1..^, ^r.€.^=t... „ . _''arL<^'^f.'.^ ^F I ^r'vs^`,i^

fuU req-uFrements contract with Wheeling Power Company, and fails to account for the fact
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ttiat the pool agreement Emits t.he: grosfi z"nargzzis retained by the Company. AE^.''-C)Isio
argues that Company wiiness ALien proposed a number of conservative adjusfinents that
shouid, at a. mznimunz, be made to Staff's approach, resulting in an energy credit of

$47.46 f A&V-day (A.II'-Oh.io 5c. 142 ^t 4--14). AEP--Ohio adds that the documentation of
EVA's approach is incomplete, inadequate, azad camot be siiffi:ciently tested or validated;

the d.a.ta used in the model and the model itself cazuaot be reasonably verzfied; EVA's quality
coriixol measures are defxcie.nf; and the execution of EVA's analysis contains significant
errors and Iwas not been performed with reqri'rsit.e care (A.ET-C3hro Ex. 144 at 13--1$).

Ad.dztionatly, AEP-OIiio points out that Siaff's proposed energy cxedit wrongly

incorporates OSS margins not related to capacity sales to CRES providers a-nd also fails to

properly reflect the irnpact of the pool agreement. Specif?calfy, AE1'-Ohio contends that, if

an eriorgy credit is adopted, it should reflect only the OSS margins attributable to energy

that is:`.freed up due to capacity sales to CRES providers. AEP-Ohio f-urther notes that Staff
inappropriately assumes that 100 percent of the margins associated with retail sales to SSo

customers are available to be offset against the cost of capacity sold to CRES providers,

wkdch i.s inconsistent with the terrrfs of the pool agreement, pursuant to which the

Compaay's member load ratio share is 40 percent. AEP-Ohio believes that fhere is no

reason to include margins associated with reta.it sales to SSO custorn.ers in an energy credit

calculation intended to price capacity for .shopping Ioad. In accordance with. NIr. Allen's

reco . mmendations, AEP-Ohio coaiciudes fi-at, if Staffs proposed energy credit is adopted by
the CozMmission, it should be adjusted to $47.46,1N1W-day. Alternatively, AEP-Ohio notes

that Mr. Alleai s proposed adjustm.ents (AEP-Ohio Ex_ 142 at 14) to Staffs energy eredit

could be made indiv`duaily or in combination to the extent that the Commission agrees

with the basis for each adjustment. AEP-Ohio adds that Company witness Nelson also

offered additional options for an energy credit caJculafiion, with the various methods

con.verghig around $66/MVV-day for the energy credit (AEP-"Ohio Ex.. 143 at 8, 1213, 17).

As a final optiozt, A,EP-C7Iii:o states that the Co.rn.znission could direct Staff to calcizIate an

energy credit that is consistent with the forward prices reccrrnarxended by Staff for use in the

market rate option price cornparison test in 11-346, which the Company believes wQUld

reduce Staff's energy credit by approximately $50/IvlW-day.

c) Xntervenors

PES argues that AEP--C3hio's formula rate shou.ld include arz offset for energy-related
sales or else the Company.woul:d double recover its capacity costs. FES notes that an energy
credit is appropriate because AEP-Ohio recovers a porteon of its fixed costs throrrgh energy-
related sales for resale, and is also necessary to avoid an above-market return on equity for
the Company. (FES Ex. 103 at 45-46,49-50.) kTS adds that ali of AEP-Ohio's 05S revenues
should be included as a credit against capacity costs and that no adjtzstn.ent should be
macieto account for 'ie pvos agreex-rxexnt-, gxve..^ th-a.t the pool agreement could have been
modified to account for retail shopping, as well as th.at the Company proposes to recover its
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Citing Sections 4928.141, 4928.38, and. 4928.40, Revised Code, as well as AEI'-0hio's

a&reemertt to fflrgo recovery of generation transition revenues in its ETP case (Tr, I at 49-50Y

FES Fx. 106; FES Ex. 107,, OMA arid OHA likewise contend that Ohio law prohibits the

Coyn*_z^isszvx^ from establishing a state c_ompeazsatioti inedlanusm that wrould authorize the
receipt of #ransition revenues or any equivalent revenues by A.EP-Ohio as a m.eatis to

recover its above-market capacity eosfs.

Kxoger argues that AEP-Ohio, throiY-gh its requested compensation for its FRR
capacity obligations, seeks recovery of stranded generation txaiisition- costs in. this case:
Kroger contends that such costs musst be recovered in the market and that Af;P--0hio shoutd

icot be pexzeutted to renege on tl-ie stipulation in the FTP case. Dom?xiian. Retail Zi.kevat.se
argues -that AEP-Ohio should not be perrriitEed to violate the terms of the ET'I' stipulation
and recover stranded above-market generation investnient costs after the statutory periQd
for such recovery has expired. Dominion Retail believes that AEI'-C3hio is effectively
seeking a second transitzoi-i plan in this case. IGS adds that the law is rnean.ingle.ss if utilities
may continue to require alI cu.:storszers to pay embedded generatiozt costs after the transition
period has ended and that. approval of A:EP--C7hia's proposed capacity pricing mechanism

would be corttrary to the statutory requirements fou.rzd in Se<tion.-s 4928.38, - 4928.39, and

4928.40, Revised Code.

b) AEP C

AEP=C1hio responds that neither the provisions of SB 3 nor the E"I P stipulation are
applicable to this case. AEP-Oh-io notes that the purpose of thi<s proceeding is to establish a

wholesale capacify pricing 7r►echazl`zsm based on the Connpax2y's embedded capacity costs,

as opposed to the retail generation transition charges authorized by Sectiozz. 4928.40,
Revised Code, wMclx is what the Corxipaa.^y agreed to forgo during the inaxket development
period as part of the ETP stipulation.. AEF-rJhia asseXts tl-at the issue of whetTrter the
Compa-ny could recover stranded a`sset value from retail customers under SB 3 is a separate

matter from establishing a wholesale price that perzau-ts the Conl.pany`s competitors to use
that same capaczty. AEP-Ohio adds that a cortclusion that SB 3 precludes the Company
from recovering its capacity costs through awholesale rate would canfSict with the RA.A

and be preempted under the FPA.

(iii) Should QEG`s alternate tsroposal be adouted?

a} C:^FG

OEG recommends that .f1EP-Qh.io's capacity pricing mechanism should be based oza-

RPM prices. As an alternative recommendation, if the Conzmission determines that AEP-

Ohio's capacity priczng should be hi.ghex than the prevailing RPM price, 0 EG suggests that
the capacity price should be iio higher than $145.79/MW-day, wbi-cii was "d€e Rri-M-bascd:
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price for the 2011 j2(712 PJM delivery year. CGEG believes that such price has proven
effeetFve in provid^ng a more than suffzciexzt return on eqx.uty for AEP-Ohio, whi7(e siW
fostering retail coinpetition in the Com.pany's service ferrltory. (OEG F-v- 102 a.t 10-11).
A.ddltionally,. OEG witness Kollen recommends that the Cozxnaissiozt adopt an ESM to
etware that A,PP-Qhio's earnings are neither too high nor too low and instead are
maintained within a Coumzssion-deterrxtvned zone of xeasonableness. ®EC believes that
such an appraach is appropriate, given the significant u.ncertainty regarding both the
proper cornperEsation for AEP-Ohio's FRR capacity obligations and the impact of vaz.-iQus
charges on the Corn.pan.y's earnings. In particular, Mr. KoIlen suggests that an e.arrdngs
bandwidth be esfabIished, with a Iov.=er threshold return on equity of seven percent and an
upper threshold return o-a equity of 11 percent, If AEP-Ohzo's earnings fall below the lower
thres.hol;d of seven percentr then the Company would be allowed to increase its rates
through.a nonbypassable ESM cbarge so.fficient to increase its earnings to the seven percent
level. If earnrr►gs exceed the upper threshold of 11 percent, then AEP- Ohio would return
the excess earnings to custonm.ers thrbugh a nonbypassable EsN.{ credit Tf AF.P-O.h.io°s
earnings are with3n the earn3.zy.gs bandwidth, there would be no rate chaxiges other than
those that operate to recover defined costs such as through the fuel adjustment clause.
FinaJly, W Konert notes that the Coum-iissio.n wo-uld have the discred.on to make
modifications as circusnstan.ces warrant. (OEG. Ex, 102 at 15-21.) OEG believes that its
recommended lower threshold is reasonable as confirmed by the recent actual earned
returns of the AEP East a£€iliafes, wwhich averaged 6.8 percent in 2EI10 and 7.8 percent in 2E711
(OEG Ex..102 at 13). Additic,xaally, A;,E"P-Ohio's adjusted return in 2011 was 11.42 percent,
just above its suggested upper threshold (OEG Ex. 102 at Ex. LK-3). IvIr. Kollen explained
that 13.EP-C}hio"s eamed return on equity would be computed in the same manner as u-nder
the significantly excessive earnings test (SEET) of Section 4928.143(F), Revised Code,
although he believes that OSS margins should be xncludeid in the computation to be
ccsrtsistent with certain other parties' recommended approach of accoiantiri.g for energy
m.argins in the calculation of a cost-based capacity price ((3EG Ex. 102 at 10, 15,18; Tr. VI at
1290.)

b) AEP-Ohio

AEP-Ohio urges the Commission to reject flEUs altema#e proposal. AEP-Ohio notes
that the upper ffreshold of 11 percent is sigzuPicantly lower than any SEET threshold
previoYa.sly applied to the Company and that the proposal would essentzally render the
statutory SEET obsoiete. According to AEP-Ohio, the Comnu.ssion is without juri,sdzctiozx to
impose another, more stringent, excessive earnings test on the Company. AEP-(Jhio also
argues that CEGs proposA would preclude the Company from exereisin.g its right under
Section D.8 of ScheduIe 8.1 of the RAA to esta}alish a cost trased. compensation method.
AEP-Ohio believes that Mr. Kollen`s 'excessive earnings test would offer nn material
protection to the Company fronx tzndercornpensation of its costs incurred to fizrnish
capacity to CRES prov°iders, and that the test would be difficult to adrninister, cav.se
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pralonged litigation on an azuxua.l. basis, and create substantial uncertainty for the Company
and customers.

d. Conclusion

AS dsscas,sed above, the Conuriission believes that AEP-Ohio's capacity oosts, rather
tharr. RPM-based pr•acin& should form the basis of the state comperisation mechani.:ssn
estabiished in tI12s proceeding. Upon review of the consiLdexxable evidence in this
proceeding, we find that the record supports compensation of $188.88 jIvfW--day as an
appropriate charge to enable ,AEt'-Ohio to recover its capacity costs .for its FRR obligations
from CRES providers. We also find that, as a meaz^..s to en.cozr.rage the fr.r:rther development
of reta.zJ, xompetifion in. AEP-Ohio's service territory, the Company should modify its
accounting procedures to defer the difference between the adjusted R.P.M rate curxent€y- 'm
effect ar6d. ARP-Ohio`s incurred capacity costs, to the extent that such costs do not exceed
the capacity charge approved today. We believe that this approach successfuIly balances
the ComnaTssi.on.`s objectives and the interest:s of the maziy parties to this proceeciing,

Ihe record reflectS a range in A.EP-OhiO's cost of capacity from a low of $7$_53/ MWr
day,.:put forth by FES, to the Compaaty`s high of $355.72/ IufW-ciay, as a xnerged entity, with
Staff and OEG offering reconmmendafions more in the middle of the range (AEP-Ohio Ex.

102 at 21, FES Ex. 103 at 55, Staff Ex. 105 at Exr ESM-4; OEG Ex. 102 at i(3-Ii}. The

Cornnni.ssion finds that Sta€f's deterrni.natiort of A.EP-Ohio`s capaCity costs is xeasonabXe,

supported by the evidence of record, and should be adopted as modified in 'dus order.
Initially, we note that no party other than AEfi'-Ohzo appears to seriously cttalleage Staff's

recommended cost-based capacity pricing znecharssni in this case_Additionally, we do not
'believe that A.EP-Ohio has demonstrated that its proposed charge of $355.72 f MN-day faI1.s
vaithixt rhe zone of reasonableness, nor do we believe that FFS' proposed charge of

$78.53/ MI1-day. would result in reasonable compensation for the Company's FfZR capacity
obligatioaas.

The C4mrn.ission believes that the approach used by Staff is an appropriate method
for determixun.g AEP-Ohio's capacity costs. In.d.erivin:g its recommended clzarge, Staff

followed its traditional process of making reasonable adjustments to A.EP-QMo`s proposed
capacity pricing mechanism, wbich is based on the capacity portion of a formula rate
template approved by FF-RC for one of the Company's affiliates and was inod.xfied by the

Company for use in thi.s case with data from xt-s FERC Form I(Staff Ex. I03 at 10-12; AEP-

Oliio fx_ 102 at 8, 9). As AII'•-Ohio notes, FERC-approved forrnuSa rates are routinely u.sed

by the Caznpan.y's aff'rliates.in other states (AEI'-Ohzo Fx. 102 at 8; Tr. II at?..b3)_ Given that
compensation for AEP-Okuofs F12R capacity obligations frorn. CRES providers is wholesale
in natiire, we find that .AEP-C'Ohio's formula rate template is an appropriate startirAg point for

deterxsiination of its capacity cc+sts. Frozn that st-arting point, Staff made a number of
reasonable adjustments to AEP-Ohia`s pFoposai in ord.er to 'be consistent vsif'ri the
Conv.ni..ssior.'s ratemaking practices_ Staff further adjusted •A..LP-Ohia's proposed capacity
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pxicing to account for margin.s frorn off-system ezlergy sales and ancillary receipts (Staff Ex.
101 at 4). We agree with Staff, PBS, and. OCC thafi an offset for energy-related sales is

necessary to ensure that Ah-P-0hi.o does not over recover its capacity costs through recovery

of its embedded costs as well as OSS rnaz°gins (FTS Ex.1(l3 at 45-46).

AEP-Ohio takes issue with the adjustments made by Staff witness Smith as well as
with EVA's calculation of the energy crecii.t. The Commission believes that the adJusbneztts

to AET'-C?hids pzoposed. capacity pricing mechaz^sm that were rnade by Staff witness Suuth
are, for the most part, reasonable and consistent with our rate:rnalcin,g. practices in Ohio>

With regard to A,EI'-0hxo's prepaid pension asset, however, we agree with the Com.pany

ffiat M'r. Smith's excCu.sion of t1.-as item was inconsistent with St;aff's recornrn:endation in the
Company's recent d.istiribution rate case (AEP-Ohio Ex. 129A; A.EP-O1iio Ex. 1.29B), as well

as with our ta•eatmexYt of pension expense in other prc>ceeclings.3-0 We see no reason to vary
.oaxr practice in the present case and, therefore, fmd that AEP-Ohio's prepaid pension asset
should not have been excluded. Tlie result of oui° adjustment increases StaiTs

recomrnexrdation by $3.20/MtN-d.ay (A."P-01uo Ex. 742 at 16, Ex. WAA-R7). Siu-islarly, witlt
respect to AEP-0hia's severance prograam costs, we find that Mr_ Sttv.th's exclusion of sueh

.casLs was anconsisten:t with their treatment in the Compa.ny's distributicsn. rate case.

-:A.morti:zation of the severance program costs over a ftee year period increases Staff's

recoiz=endafion by $4-.07/IM-W-day. (AEP-Ohio Ex. 142 at 16-17.) Furrfher, upon
consi&ratiQn of the argtxrrients with respect to the appropriate ret-um on equity, we find
that AEC?-C)h.io`s recornrnendaiion of 11.15 percent is reasonable and should be adopted. A.s
AEP-Ohio notes, Staff's recomsne-nded return on equity was solely based on the negotiated

xeturn on equity in the Company's distribution rate case (Staff Ex. 103 at 12-13), which has

no pxeceden.-tial effect pursuant to the express terms of 'the stipulation adopted by the

Com.m3ssion in that case, CJur adoption of a refiurn on equity of 11.15 percent increases

Staff°s recommendation by $10.09JMC'Y°day (AU-C)Iuo Ex. 142 at 17). We also agree with

p,EP-Ohio that certain energy costs were trapped in Staff s caicu.lation of its recommended

capacity charge, in that Staff witness Srn.ith regarded such costs as energy related and tlitts
excluded them from Ius ca.t.c-cdatioris, wMe EVA disregarded them in its dete.nminatiazi of

the ei-ior,gy credit Accordingly, we find that Staff's recommendation should be increased by

$20.11/ MW-day to account for these ixapped costs. (.A.EP-Ohio Ex.1.43 at 5-6.)

Additionally, the Commission fu-scis, on the whole, that Sta.ff`s recoirunezided energy
credit, as pu.t forth by EVA, is reasonable. AEP-0hio xaases a number of arguments as to

why Staff's energy credit, as c.a:.-^ul.ated by EV.A-, should not be adopted by the CoznunissYort.

In essence, AEI'-Ubi.o £-undarnenta3ly disagrees with the methodology used by EVA..
Although we find that ETA's methodology should be adopted, we agree with AE,P-C?hiQ

10 8ee, e.g:, rn the Mn.{trr af the Apptication of CJhin Edisort G=;pany, The Ctevp-iarcd EIectric I7lu»zinafing GrnrTany,

A731f ltie tOf'.eCip GiZtson C:.o âXty lii^itrii1+i to iic'rZ^e e^.a^°.`, for D:sfir^J'-efF.^S?? ^err7T.t;.p, ^^^L^etY?ii1?
^

Accounfing Practzces, and for T'ari,ff Appmvals, Case No. 07 551.-FL-.Fs.TR, et ul., C7giniozt and £3rder (Januazy

21, 2009}, at 16.
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that EVA's calcf^atiozt shou:ld have accoun-ted for the Company's full xequixenzents
obligation to serve Wheeling Power Cornpan.y, a point that Staff did not dispute in its briefs:
As AEP-Ohio witness Allen testif7.ed, the Company's sales to WheeEng Power Company
reduce t.he ci-uaritity of generatzan available for OSS and thus should have been reflected in

EVA`s calculation of COSS margins. (AEP-Ohio Ex.142 at 10-11, E:K. WAA.-R5). The result of

tfus adjilstment reduces Sta.'d's recorxunended energy credit by $3/MNii47--day (AEP-CQhio Ex..
X42 at 11, Ex_ WAA-R5) to $3.47.4-1/MW-day_ The o-veratl effect of this adjustment, in
combination with the adjustr.n.ent-s for AEP Ohio's prepaid pESisiozt asset, severance

program costs, return on equity, arl.d trapped costs, results in a capacity charge (it

^1^38,88/Iv3^-day-.

VVe note that ada.rge of $I88.88/Zi9.Vtr--day is fairly in line with C7EG's alternate
recomm.endation that the capacity charge not exceed $145_79/9W-day, which was the
adjusted.lZPM rate in effect in the prior PJI4/I delivery year that recentty concluded (OEG Ex-.
10Z at 10-11). The close pxox%i)Aiiy of our approved charge vwith QEG's recommendation is
fiixther confir.rnation that the approved charge falls withi.zi the zone of reasonableness.
Additionally, as OEG notes, a charge of $145.79/IviW-day afforded AEP--Qiiio an adequate
xeturn on equity. In 2011, AEP-Qhi.o earned a per books, unadjusted return of 10.21 percent,
or:an adjusted return of 11.42 percent after adjustments for plant im.pairment expense and
certair.i non-recurrirx.g reven.u:e (OEG Ex.102 at 11, Ex. LK-3). At the same time, the capacaty
char.ge was not so high as to h.index' retail com:petition in AEP-Ohio's service territory. -In
thO fixst qua.rter of 2011., the RPM price was $220.96/MW day and only 7.1 pexcent of A-EP-
C]hies total. load had switched to a CRES provider. However, by the end.of the year, with a
lower RPM price of $145.79/MW-day in effect, shopping had significantly xncrea.sed in
AEP-Ohio s service territory, with 19.10 percent of the Company's total load having elected
to shop (specifically, 5.53 percent of the residential dass, 33.88 percent of the conunercw
class, and 18.26 percent of the industrial class). (OEG Ex_ 702 at 11) We expect tjat the
approved compen.sation of $188.88/MW-day for AEP-Ohio's FRR capacity obligatiorLs will
likewise ensure that the Company earns an appropriate return on equ.ity, as well as enable
the further development of competi:#ion.in. the Company's service territciry.

Although AEX'-Ohio cr3i7icizes Sfaff's' proposed capacity pricing mechanism fo-T
various reascsw, the Commission finds that rcone of these a.rguments has merit. First, as a
general ixYatter, A.EP-C)hzo argues that SEafE failed to follow FERC practices and precedent.
We agree with Staff that FERC has di£ferent reqp^rements for items suc:h as CWC and CWIP
than are fonnd in C7hio. As Staff notes, the outcome of this case sbould not be dictated by
FERC practices or precedent but should instead be coz7sisterzt with 0hio ratemaking
principles. Although FERC practices and precedent may be irifor.rsiative in some instances,
the Comrxu.ssion is bound by Ohio law in establishing an appropriate state conipensation
triechani.5rn. In response to AEP-Oh.io s specific argument regarding the exclusion of CTOP,

S^,̂€, expt^ined tha.t Secaon 4909.15(A.)(l), Re-vised Codes, requires that constructzon projects
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mixst be at least 75 percent complete in order to qualify for a CWII' alloivance and that AEP-

Ohio failed to deznonstrate compliance with this reqt.lixement

As previously mentioned above, AEP-C.3hio raises numerous concerns regarding

St:aff's proposed energy credit a:nd offered the rebiYttal testiinony of Company witness

Meehan in an effort to czititltZ.e EVA'$ testimony_ Upon review of all of the testimony, the

Co.rxuni<ssion finds that it is clear that the dispute between AEP-0hio and Staff amounts to a

fandamer.stal difference in methodology in evesything from tlie calculation of gross energy

margiirrs to accounting for operation of the poo:i. agreem.eyit. AEF-Ohio c.Iaims.that vtaff's
inputs to the AURORAxuxp model result in an overstated energy credit, .whde Staff argues

that the Compartiy's energy creclif is far too Iow_ Essentially, AEP-0-hi.o and Staff have

sunply offered two quite difEerent approaches in their attempt to forecast nxarket prices for
energy. The Ccsrztrrission. concludes that A'FP-C7hio has not shown that the process used by
Staff was.erroneous or nnreasonable. We firrffier find that the approach pu-k forth by EVA is

a proper.-mearts of detern-dri.ing the energy credit and produces an energy credit that will

ensure that AEP-Ohio does not over recover its capacity costs.

Accorduui..gly, we adopt SEaff's proposed energy credit, as naodified above to account

for AEP: Qhio's full reqtiirexn.ents contract with Wtteelia.ng- Power Cornpaszy, and find that a
capacity charge of '188.88J?v4W-day. is just, reasonable, and should be adopted. The
Cox^.xxiis.sron agrees with AEP-Ohio that the compensatioza received from CRES providers
for the Companyjs FRR capacity obligations should reasonably and fairly comperisate the
Company and sl7ould not sif;ni.ficant3.y undermine the Company's ability to earn an

adequate retur-a on its invest.menf. The Corzrmission believes that-, by adopting a cost-based
state caznpen.saiion mechanism for AEP-Ohio, with a capacity charge of $188.88 jmw-day,
zn conjunctio:tt with the authorized deferral of the Company's irt.curred capacity costs, to the

exterit that the total 'xncurrec3: capacity costs do not exceed $188.88/MW-day not recovered

from CRES provider billxngs reflecting the adjusted R1'1Vl-based price, we have

accomplished those objectives, while also protecting the interests of all stakeholders.

FINDINGS OF FACT AND CONCI..USTONS OF LA1N;

(1) AEP-Obio is a public utilit-y as defiry.ed in Section 4905.02,
Reva_sed Code, and, as sucb, is subject to ihe jurisdiction of this

Commissiun.

(2) On Nqvembex 1, 2010, AEPSC, on behalf of AEP-Ohio, filed an
applicafi.on witli. FERC in FERC Docket No. ER11-1995, and on
November 24, 2010, ref ìled its application, at the direction of
FERC, in FERC Docket No. ER11-2183. The application
proposed to change the basis for comperasation for capacity costs

,.,.._..to a CC3St-t7
< <

I7YeC^i
t

;3Y .?^S2G1. l.i:ili3 aiti included prv^
+^vs^.a`.^. f̂^. x,cLortss '̂ .,.^ rate
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templates under which AEP-Ohio wou.ld calculate its capacity
costs upc.Ier Section D.8 of Schedule $_1 of the Tt^.

-37

(<3) By entry %ssued on December 8,, 2010, the Comzn-ss`xon irzi.tiated

ari. invest'igatior, iin the present case to determine the impact of

AEP-OhWs proposed change to its capacity ch.arge.

(4) The following parties were graxAed iatervent.iora in fl-is
proceeding: OEG, i]GU-Ohio, OCC, OPAE, OMA, OHA, D^rect
Fmergyy, Cor,stellafion; pFS, Duke, Exelon, IGSf RESA, Schools,
OFBp, Krogm NFTB, Dorzlixdon Retail, AICI3C3, Gro-ve City, an.d
C)CMC.

(5) On Septembex 7, 2011, the ESP 2 Stipulation was filed by AEI'-
O1-iio, Staf£, and other parties to resolve the issues raised in the
consolidated cases, zncludzng the present case_

(6) On December 14, 2011, the Cornu-rission adopted the ESP 2
Stipulatzon with n.^.odifications.

.(7) By erttry on reheaxi.ng issued on February 2.3, 2012, the
Conrnxssion revoked its prior approval of the ESP 2Sfi.pu.tation.,

fu?d'u ^g t-hat tkAe signatory parties had not met their burden of

dlemonstrating ti-iat the stiptizlation, as a package, benefits

ratepayers and the public interest.

(8) By entry z-,5ued on March 7, 2012, the Coznrr.ussiozr approved,
with modifications, AEl°--Ohio's proposed znterirn capacity

pricing xnecPiaius:m.

(9) A prehearing conference occurred on April 11, 2012:.

(10) A h:earirt,g conlm.enced on April 17,2012, and concluded on May
15, 2022. AEP-Ohio offered the direct testimony of five
witnesses and the rebuttal te.stim.ony of thre.e witnesses.
Additiorially; 17 -vritn.esses testified on behalf of various
intervenors and diree witnesses testified on behalf of Staff.

(11) Tzufial briefs and reply brief-s were filed o-n May 23, 2012, and
May 30,2012, respectively.

(12) By entry issued on May 30, 2012, the Corzm-tisszon approved an
Px{-Qr?cinrt of AFP-Oh?<? s iiiterLm capacity prLclI]:g Inech.aY71s£TL

d.irough July 2, 2012.
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C7RI7ERFsDj That a copy of tI'ixs apiriio-ri and order Iae sezVved upon aIl parties of xe-cord

in this case,

I HE

Steven D. Lesser

Cheryl L. Roberto

OFOFRC1

^idd. er, C:ha"irm.an

Andre T. Porter

.f^

T yn2y,; aby

SJP/GNS/sc

Entered in the Journal

Barcy F. McNeal.

Secretary
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BEFORE

THE PUSLIC UI1LLfTIFS CC?IvCMESSTC?N OF Of-iIO

izi the Matter of the CornmisSi.on Review of ^
the Capacity Charges of Ohio I'osnrer } Case No.10=2929-EL-UNC

^Compan.y and Columbus Southern Power

Company. ^

CC^3CUR INU C^:^)NIC^N--
OF CUI^^Iv1ISSID.NERS AiNDRE T. POR7"ER AND.LYNN SLA.EY

The majority opizuon and order balances -t.he iziterests of cOnsumers, suppliers, and

AEF-0hi6. It provides certainty for cortsurxte^rs and suppliers by resolving questiorts about
whether there will be a competitive electricity market in the AEx'-C>hi:o territory,
speczfical.ty, and across this state, gen.eral]y. It does so by establishi.ng a state corxxpensai:i.on

meclmnism pursuarat to which compeative retail electric suppliers have access to RP'2Vi-

based Tnarket capaczty priczn.g, which wilt encourage com.petxtior among those s-tzppliers,

resulting 'm the benefit to consumers of the lowest and best possible electric generatian rates

%A 1-he I3.EP-0-hio terzitory.

Moreo'ver, it recogniz.es the important function and coxnraitrnent of A.ET'-Qhio as a
fixed resource requirement entity having dedica.ted capacity to serve consumers in its
service territory. However, these resources are not without cost Accordingly, the order
allows ,AEI'-O1uo to receive its actual costs of providing the capacity through the deferral

rneci"►.anii.sm descxibed thereiii, which we have determined, after thorough coiisiderati.on of
the xecQxd: in this proceeclin.g, to be $188.88/ MViT-day. This result is a faiz balance of all
int-exests because rather thm subjecting AII'-L7h'ro to RPM capacity rates that were derived
from a market process in which AEP-Ohio did not partar-ipate, the order aRows L-1Ef'--ahio
to recover the costs crf the agreement to which it was a fZartzcipant-dedicatiug its capacity
to serve consumers in its service territory. Our opiniran of this result,, r.n this case, shol.ild not

be mis=derstood as it relates to RPM; by joining the majority opinion, we do not, in any way,

agree to any descrzptiart ofRP1tM-Fiased cazpacity rates as being unjust or unreasamble.

Finally, tivhile we pxefer to have the state compensation mechanism effective as of
today, we join with the majority in setting the effective date of A.ugust 8, Z(J12, or to coincide
w-ith our as-yet unissued opi:nion and order in Docket No. 11-346-EL-SSO, whichever is
earlier. Ln aa atteanpt to balaztce the deferral authorization creaied in ffiis proceeding and
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the anticipated mecha.ixisTn to be considered as part of Docket No. 11-346--EI^-SSO to

acirrtiniste.r the. deferral, we agree that it is equitable to tie the decision. beis^g made in f.is
ordez to that in 11-^frEt-SSO. However, w-e cautioix that the baiance is 4rsly achieved

witliin an expeditious resolution of the 11-346-:CL-SSO docket by Augusr$, 2012.

Andre LC. Porter

.A'IT'/ iS/.Sc

En.tered ?n the Journal

Barcy F. McNeal
Seczet,ary
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BEFORE

TIU PUBIJC UTIL T^.E -LES COMN7:SS1C7N OF GKiO

In the Matter of the Commission Review of }
the Capacity Charges of Ohio Po-wer } Case Na.1tl 2929 EL-LTNC
Company and Columbus Southern Power ^
Company.

CUNC,̂ `U'RRfNG AND DISSENTING OPINION
OF ^OMMTS,-^TONER C^.Ii'ERYI, L.ROBERTQ

I join #ny colleagues in updating the state coa-upensa-tion method for the Fixed
Resource:2Zequ-irezneztt from that originally adopted implicitly in .AEP-bhica sirst ESP case,
Case I^Ta 0$--917-FL-v5C7, el a1., and explicitly in tl^is matter to a cost-based rate of
$18$,88/MW-day.

I depart from the majority, however, irt the analysis of the nature o.f the Fixed
Resource Requirement and, as a result, the basis for the Conn-dssic,i^!'s authority to update
the state compensation method for the Fixed Resource Requirezxz:ent.

Additionally, I dissent from thoSe poxtions of the major`zty opiruon Creabng ^ deferral
of a portion of the au.th.csr%zed: cost-based Fixed Resouxce Requirement rate adopted to•ti.ay.

What is aF°viced Resource Regui.rement7

In order to assuxe that the transrnissi:on system is reliablef PJM requires'any one who
wishes to f..TctYlslYlit electricity over the system to their clXstC3T1'ters2 to provide reliability

assu-rance that they have the wherewithal -- or cupcrr-iiy -- to use the transmission system
without crasbing it or othernvise destabilzzrng it for everyone else.2 The protoeols for
rn.aicing this demonstration. are contained in the Reliability A-ssxzrance Agxeezztent Each
transrrussxon system user must show that they possess Capacity Resources sufficient to
meet their own needs plus a maxgirr for safety. These Capacity Resources may irzclude a
combination of generation ka.c°rliti.es, demand resources, energy effi.ciency, and InterrLiptible

1 These transmission users are known as a"I.oad Serving Entity' or "L,.SE.` LSE shall mean any entity (or

the duly designated agent of stch an e-niiiy), includiztg a load aggregator or power marketer, (t^ serving

end-users within the PjM Region, and (ii) ffiat has been gran#sd the authority or has an obligafiivn

pursuant to state or iocal law, xegulation or fra,neuse to selt eZKtric energy to end-users Iocated within the

PJM Regi.ozL ReTiubzli.ty Assurance Agreement Arnarcg Load Semng Eniftt£es in the PJlvl Rega,cm, PJM

Fn¢ercprazerfaon, L.L.C, Rate Schecfule FERC Itiloe 44 (effecdve date May 29, 2072) (hereinafter Reli.abilitv

tis^^IT"sii^cce r°S.gree`u'u.ic:i-0), Sc%u.a`",: 1.44.

^ Secti,on. 5, Capacify Resource Corz:xtLrtatent, PWi Open Access T.ansmiission. Tariff (effective date June S,
2012), at 2395-2443.
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Load for Relzability.s Capacity Resources may even include a#ra.r3smission upgrade.4 The

f'ixed Resource 1Zequirement is not:tLi:ig xxiore than an exzforceabie agreement d-at for a finite

period one fransn}.issiozt 2i.ser wi1l demonsixate on behalf of other transmission users wit^n
a specified territory that suffzcier^t Capacit.y Resources exist to meet all of tlieir xespective

reliability needs. During ffiis period, the trarns-missian user offerin.g to provide €-fte pi-xed

Resource Requirement is the sole authorized means by which a tzarlsrnissian use.r who ogts

to use this service may demonstrate the adequacy of theix C.a.paczy Resources -5 `Chis

demonstcation is en-Lbod"zed in a Fixed Resovxce Requirenient Capacity Plan that describes a

poxffolio of the generation, demand resources, energy efficiency, Interruptible Load for

Reliability, and t.ra.nsmission upgrades it plans to use to meet the Capacity Resource
requi.re. nten s for the terrifigry.6 The Uli:i.o Supreme Court has noted that xegional
transmission orgarti.za.tio:ns, such as PJM, provide trarismisszon services through. FERC

approved rates and tariffs.Z Thus, the Fixed Resource Requirement is a commitm.erit to

provide a.transrzussxon service pursuant to the t.a.rif_fs filed by PJM wrth FERC.

As established in this r.natter, AEP-Ohio has committed to provide the Fixed
Resouxce Requirement for all transmission users offering electricity for sale to retayl
custc}rn.ers wiffiixF the footprint of its system., No other entity may provide this service
duxan,g the fern.Z of the current .PEP-Mdo Fixed Resource Requiremeret Capacity Plan..

Commxssion Autl^orit^ to Establish St^t^ Carzzpensatzon Meth:od
for the Fixed Resourc^LR^^irement Service

Chapter 4928, Revised Code, defines "retail electric service" to mean any service
involved in the supply or arranging for the supply of electricity to ultiuiate copsume.rs in
this sfate, from the point of generation to the poiait of consurnptiori- For purposes of
Cfza.ptez 4928, Revised Code, retail electric service includes, among other things,

transmission service $ As discussed, supra, AEP-Ohio is the sole provider of the Fixed.
Resau.rce Requireznent service for other tramrni.ssion trsers operating withrn its footprint

until the e.̂ piratiarz of its obligation on June 1, 2015. As such, dds service is a
"ncancompetiti.ve retail electric service" pursuant to Secctions 4928.01(A)(21) and. 4928.03,
Revised Code. This Cozxun.rssion is empowered to set rates for noncompetitive retaYl electric

services- While PJM could certainly propose a tariff for FERC adoption directing PJM to

3 Reliab#1#ty Assurance Agreement, Sdiedul.e 6, ProF.edures for Demand Resources, J[L:.R, aud Energy

Mcie7Ckcy.

4 3Zeliabzlity Assurance Agreeuzenti Schedule 8_1, Se.cfi"o-a D.S.

5 Reliability Assurance Agxeemen:t, Section I29 defines the Fixed Rmurce Requirrement Capacity Plan to
xn.ean a iong-term plan for the coznTzutnient of Capaciiy Resouxces to satisfy the capacify obLigations of a

Party 6at has elected the FRR Alternative, as more fully set forth in Schedule 8.1 to this Agrceniea

6 ?Zel i a t;,:;iy^ Ass-urar:tie Ag.--W :e-nY Secfiun 74, Frxed ]?E-source kZecnzirement AIternative.

7 Ohio C.trrrsumers' Counsel v. PLTGU, 111 Ohio St3d. ^K 856 N:F;2d 940 (20l36).

g Seciion4928,DJ.(A)(?_77), Revised Code_
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establish a compensation metftod for Fixed Resource Requirement service, it Zias opted not
to do so in favor of a state com.pex-i.satzon method when a state chooses to establish one.
When thxss CoznrtLi.ssion chooses to establish a state compensation methvd for a
xioncompetitive retaail electric serv'icef the adopted rate must be just a.nd reasonable based

upon trad°ztionW co4t- of-sezvice principles.

This Commission previously established a state compensation method for A-EP-
0hio's Fi,xed Resource Requirement service wztbin AEP-Ohio`s initzal ESl'. .AEP--C3hro
received compeztsatzon for it<t Fixed Resource Requirement service thz`ouggh both t}ie
provider of last refiort charges to certain retail slioppi:ng customers and a capacity charge
levied on eoznpetifive retail providers that was established by the three-year capacity

auction con:ducted by PJM..9 Since tlie Commission adopted t-his compensation method, the

Ohio Supre.^e Court reversed the autliorized provider of last resort charges,xo and the

auction value of the capacity charges has fallen precipitously, as has the xelative proportion
of shoppers to noxt-shoppers.

I agree with the zrcajc^rity that the Ccrmnr^ssior^ is empowered pursuant to its geiteral

supervisory authority £ound in Section. 4905.04, 4905.05, and 4905:06, Revised Code to
establpsh an appropriate rate for the Fixed Resouxce Requiremnt service. I also agree that
pursciant to regulatory authority under C.Iapter 4905, Revised Code, as well as Qa.pter
4909, Reviscd Code a cost-based compensation method is necessary and appropriate.
Additionally, I find tliat because the Fixed Resource Requirement is a noncompetitive retail
electric service, the Comtnissiozx must establish the appropriate xate based upon traditionzl

cost of service prmciples. Finally, I find specific authority within Section 4909.13, Revised
Code, for a pTocE'ss by which the CoTL1:tILission may cause ffirtheT hearilt.gs and

investigations and may exarrune into all matters w.hich may change, modify, or affect arty

fi.n.ding of fact previously xttade. Given the change in circurnstances since the Commi.s~szon

adopted the i.rdtial state compensation for AEf'-Ohiofs Fixed Resource Requirement service,
it is appropriate for the Cornn-assion to revisit and adjust that rate to reflect current

circumstances as we have today.

"Deferrzl„

In prior cases, this Comsanission has levied a.rate or fiaxaff on a group of cu,stomers but

deferred colleciion of revenues due fxoan that group un:.tl a later date. In this instance, the
rrzajority proposes to establish a rate for the Fixed Resource Requirement service provided

9 In ft}re Matter of the .Applzrafian of f CoIurrtbncs .Soscf}aern Power Compaxay, ftrr .Approuul af an Vertnic .Security Plan;

aar. A.mercdmerat to its Corporate Separtttlara. Piwi; and the Sale or Traiisfer of Certairz Generating r'lssets, Case No,

08-917-'EL SSU, et rrk, Opinion and flader (March 18, 2009), Enfxy on Rehearing guly 23, 2003j; Tn fthe IYI"aftPr

aj^ the uDMmissiort Revk:w l tr;e Capadt Ohw.g°s of n?'=o ?'rn-'^r Cmp.?n_y and Columbus So;:ct3wrrs Pawer

C;orreprrrty, Case No.1o-29Z9-EI,>UNC, Entry (I3ecemtier 8, 2020).

20 In re Application of Cblumbus S. Power C:o., 128 fJ'bio St.3d 512 ('2011j.
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by AEI.'-017:i.o to other transrrussion users but then to discount that rate such that the

traxismission users will never pay it. The d%£ference between the auihorized rate and that

paid by the other txansitt3sszon usexs will be booked for future payment n.ot by die
transmission users but by retail electricity custni^.ers. The stated. purpose of this de•vi kĉe is to

promote competid.on,

As axt it-d#`zal matter, I am not convinced on the record before us that competition has
suffered sufficiently or will suffer sufficiendy during the remaining term of the Fixed

R.e,source Requirement as the resWt o.f, the state compensation metliod to warrant
intenTention in. the market. Tf it didr the Commission could consider regula4ory options
such as shopping credits gran4ed. to the consumM to p-xcarnote ecrnsunier entry int•o the

market With more buyers in the x:narket, in theory, more selIers should enter ancl prices

sI-Lould fall<; The method selected by the majoiity, howeverF atterrtpts to entzce more sellers
to ti-ie market by offering a significant, no-s"gs-attached, -ctmearn.ed benefit, This poIicy
choice opexates on faith alone that sellers will compete at letrels that dr, op energy prices
wftfle transferring the unearned discount to cbn.sumers. If the retail providers do not pass
along the entirety of the discount, then consumers will certainty and inevi'Eably pay ivlice
for the discount today granted to the retail suppliers. To be cleax, unless every retaYl
provider disgorges I00 percent of the discount to coz7ssumers in the foxm of lower prices,
shopping consurn.ers wifi pay more for Fixed Resource Requirements service than the retail
provider did. Ths-s represents th.e fin-t payment by the consumer for the servzce. Then the
deferral, with carrying costs, will come d-ue and the consumer will pay for it all over again --

plus interest.

I find that that the mechanism labeled a"de#ei-ral`f in the majority opiru.onis an
tumecessary, ineffective_, and costly uctervention into the market t^zt I cannat support.
'iIixrs, I dissent from those portions of the majority opiizian adopting this znechaniszn.

^^ ^IZ , -^ -;? 2-^ t_ i6,

C.^eryl L. Roberto

GLRJsc

Entered in the Jo

^^'^• ^^^

garey F. McNeaf
Secretary
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ATTACHMENT D

BEFORE

:IflE PUBLIC LrTXLTJ[ffi-SS COIVM1I SSION OF 01-Ht3

In the Matter of the Commission Pe'view j

of the Capacity Charges of Ohio Power ) Case Nn.10-2929--F`L ytINC
)Cnmpara.y and Columbus Southern Power

E:oxnpany. )

Il``I`1ZY ON ItFHEA1ZIN'G

The Commission finds:

(1) On March 18, 2009, in Case No. 08-917--EL--SSO, et al.,^ the

Cornmissgon issued its opinion arzd order regarding the
application for ara electric security plan (ESP) for Colurt bus
Soiztliern Power Company (C'ST) and Ofuo P er
Company (OP) Gozntly, AEP-C'sh.i,o or the CorxLp y),1
pursuant to Section 4928.143, Revised Code {ESP 1 Ord^r}.z
The ESP I Order was appealed to the Ohio Supreme Court
and subsequentIy remanded to the Cornn-dssion for farther

proceedings.

(2) On November 1, 2010, A.m.erican plectcic I'vwer Se ice
Corporation (AEPSC), on behalf of .AEP-OIv.o, file an
application with the Federai. Energy Regula. ory
Commi.ssion (FERC) in .FEIZC Docket No. ER11-1995, On
November 24, 2010, at the direction of FERC, AF_.^",^C
refiled the application in FERC Docket No. Ef-' 11-h83
(FERC filing). The application proposed to cbaaxa.ge, the
basis for compensation for capacii-y costs to a cos#-bAsed
mechani.sm, pursuant to Sectiott 205 of the Federal Pol:wer
Act and Section D.8 of Schedule 8.1 of the Relia ^.ty
Assu.ra.nce Agreement (RAA) for the regional txansmxsion
axganizaiion, PJM Interoonnectson, LLC (.'J.M), ;a.nd
included proposed' formula rate templates under which
A-EP-0hio would calcWate its capacity costs_

By entry issued on Mareh 7, 2C}l.;Z, the Commission approved and cctnfzrinecl tl^e merger of eSP i:nto

Ol', effeceive December 31, 2011. Itz the Matter of #he Appiicafiorc of Ohio Power mpany and C.otumbus

Southern Power Compuny for Authority fo Merge and Related Approoals, Case No.10-2376--EL-UNC.

In the ,Mrxtt>r of the AppI:mtion of Coluncbus Southern .Pozver Co»zpamJt frnr A,pprozsaT of an I;Xectric Security

Platt, an Atneistlment to €ts Corporate Separation::i'?arc; and the Sale or Trmrssfer of Cer ain Generating Assets,
L 2..

Case No. 08=917-EL-SSC); In the Nla^er of the r4pp2iccclion of Ghzo .z^"ou^r Carfi^ ny,jrir r",.7^p^z
l u^ F^^

;Mctrie Security PJazr and an Ameradmenl to its Corporate Separation Plan, Case No 08-918-EI.-SSD.
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{3} T3y entry issued on December 8, 2014, in the ab6ve-
captioned case, the Commission found that an
investigation was necessary in order to determinei the
impact of the proposed change to AF.P-Ohio's cap^cit^r
charge (Initial Bntry). Gonsequently, the Ca-mmission
sought puhlic comments regarding the following issue,,t (1)
what ch.anges to the current state compensation rnecha}.-#i.sm

(SCM) were apprapriate to determ.xne AF,P-0hio's xed
resotuce requirement (FRR) capacity charge to Ohio
competitive retail electric service (CRES) providers, W ich

are referred to as alternative load serving entities wii.iirt
PJM; (2) the degree to which AEF-Ohio's capacity d*ge*
was r.axrreritly being recovered through retail r{a-tes
approved by the Comtxt%ssion or other capacity charges;
and (3) the impact of AEP--+C?hzo's capacity charge upory.
CRES providers and retail competition in Ohio.
Additionally, in light of the change proposed by AF^.'-Clhio,
the Conirnission explicitly adopted as the SCM for ! the
Company, during the pendency of the review, the c ent
capacity ch:a.rge established by the three-year cap cit-y
auction conducted by PJM based on its reliability pr% ` g
model {RP'M}.

(4) Section 4t, -̂ (13.10, Revised Code, states that an.y party -ivho
has entered an appeaxaxice in a Commission pracee^-n.g
may apply for a rehearing with respect to any ma ezs
deterxniiied therein by fili7ig an application within 30 4ays
after the entry of the order upon the Commission's jo al.

(5) t3n January 7, 2011, AEP-0hio filed an applicatioi
reheari.n.g of the Initial. Entry. Memoranda corEtra ,
Ohio's application for rehearing were filed by Indu

Energy Users-CJhio (IEU-C}hio); FirstEnergy Solu

Corp. (FES); Ohio,Partnexs for Affordable Energy {OR

and CorLstellation Energy Commodities Group, 1nc.
Constellatioxx NewEnergy, Inc. Qoixitly, Constellation).

fox

(6) On January 27, 2011, in Case No. 11: 346-EL -SSC3, et; al.,
AEP-Ohio filed an application for a standard service offer

3 On Noventber 17, 2t711, Oi".fE filed a notice of withdraiva3 from this case.

-2-
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(SSO) in the form of a new ESP, pursuant to Se4ion
4928.143, Revised Code (ESP 2 C'̂ ase).4

(7) By entry dafied. February 2, 2011, the Corztnitssion gra^ted

rehearing of the Initti.al Entry for fixrther coztsideratioil of

the matters specified in, AEP-Ohio's application for

rehearing: The Commission noted that the SC.`IM adopted

in the Inztial Entry would remain in effec.̂ t during Eth.e

pendency of its review.

(8) By entry issued on August 11, 2011, the attorney exaxrLiner
set a procedural schedule in order to establish 1 an

evidenfi:ary -ri--card on a proper SCM. The evident^ary
heaxi-ng was scheduled to comm.ence on October 4, 2 1-1,
and interested parties were directed to develop an

evidentiary record on the appropriate capac^.ty vst
przcing/recovezy mech.anism, 3.n:cluding, if necessary,{the

appropriate components of any proposed capacity bost

recovery Inec7c7Z1.1 s7Ti.

_3-

(9) C3n September 7, 2011, a stipnlation and recommendafion
(ESP 2 Stipulation) was filed by AEF'-Ohio,: Staff, and ofher
parties to resolve the issues raised in the ESP 2 Case nd
several other cases pending before the Comnion

(consolidated c_ases),,5 ineludi.ng the -above-captioned dase.
Purs^i^ant to an entry issued on Septemb4^r ]^i, 2(111, ^ the
mnsolidated cases were consolidated for the sole purose
of considering the F 1P 2 Stipulation. The Septembez16,
2011, entry also stayed the procedural schedules %n'the

4 In the Matter of the Appticntr:on of Calum.brzss Southern Power Comparcy and Oh Power Coinpccrcy fnr

Aut7sorr"ty to Establish a Standard Se7-aice Offer .I't{rsuanf to Section 4928.243, .Ite-v ` Code, in flre Form of

an Electrlc Secttrity Plnn, Case No 11-34b-EG-SS(J and 11-39E8-F-L-SSO; In the tter of the Appkatzrm

of Ct>Zunibus Southern Power Company and Ohio Power Company for Approval Certain AccYnt.nting

Authority, C.ase No. 11-349-EL-AAM and 11-350-EL-AA.Idl.

5 In the A&tter of the Apptrcairam of Ohio Power Company and Columbus Souther^ Power Cntrrpany for
Authority to Merge and Related Approvals, Case No. 20?376-EL-UNC; Irc the IVlutier of the Application of

Crsdumbus Sou.thern Power Company to Amenrl its Emergcruy CurtQilrrrErtt Servtce IRirlers, Case No. 1(}--

343-Ei. A.TA; In the Matter of the Application of Ohio Power Company to Amcrui its Emergency

Curtailment Seraace Riders, Case No. 10-341-EL-ATA; In the Mutter of the Com^ru.sseon Review of the

Capacity C7turges of t?hio Power Company and Cotumbus Southgrnt Pawer (.omprmy, Case No.1(3-29:29-EL--

TINC; In the Matter of the Application o f Columbus Southerrz Power Compuazpfor A' ovrl of a Meclaemisrrt

to Recover De^rFrl Fuel Costs Pursuant to Section 4J78.144, IZevzsed Code, CaseNT11-492Q-EL-RIDR; In

the Matter of the Application of OhiD Power Coanpttrcy for Approval of a A^iechanism to! IZecover .Deferred Puet

Costs Ptcrsueant to Section 4928.144, Revised Code, Case N€z.11--4,921-FL-RDP-
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pending cases, includin:g this proceec3ing, wntil. ^_t_he

^nixxlissian specifically ordered: other^se_ .i'he
evidentiary hearing on the ESV 2 Stipulation: comme^ced

on October 4, 2011, and concluded on October 27, 2011,

(10) On December 14, 2011, the Commission issued an opi^ion
and order in the consoiidated cases, modifying Iand

adopting the ESP 2 Sdpulatiort, %nctuding its two4ier

capacity pricing mechax7isrn: (Izuitial. ESP 2 Order). . On

January 23, 2072, the C;oinniission issued an. entry

clarifying certain aspects of the IFUtial FSP 2 Order (Tsutza.l

ESP 2 Clarification Entry). Subsequently, on February 23,
2012, the Cornniissi.on issued an entry on rehearing i-n the
consolidated cases, granfmg reheaxix' ►.g in part (Initial. 8P 2

Entry on Rehearing). Finding that the signatory parties to
the ESP 2 Stipulation had not met their burder^ of
demonstrating that the stipulat3.or^-, as a package, ben fzts
ratepayers and the publiG interest, as required by the
C om^.nission's three-part test for th.e consid.eratim of
stipulations, the Commission rejected the ESP 2 Stipula 'on.

'Z'he'Conirni,ssion directed AEP-Obio to file, no later jhan

February 2$, 2012, new proposed tariffs to contixzue the
provi.sians, terms, and conditions of its previous ^P,
including an appropriate application of capacity- cha^ges
under the approved SCM esta.bli.sh.edd in the present ca*

(11) By entry issued on March. 7, 2012, in the above-cap-ticlned
case, the Comn-dssioxi implemented an interim capacity

pricing m.echarusm proposed by .AEP-4hio in a motion for
relief filed on February 27, 2012 (Interim Relief F,r ►#ry).

Specifically, the Comrnission approved a two-tier capacity

pri.ci.ng mechanism modeled after the one recommendqd in

the ESP 2 Stipulati.on. Approval of the interim capfcity

prJ.t'_ITig IYI.e(:}'tailiSTri was subject to the darlfica#0IL5
contazn.ed in the Initial ESP 2Clazafication Entry issued m

the consolidated cases, including the clarific-afion to inrlude
mercantile custoniers as governmental aggregation

customers eligible to receive capacity pricing based ori.
PJM's RPM. Under the fwo -tie.r capaci.ty pri^dng

mechanism, the first 21 percent of each customer class 4was

entitled to tier-one, RPM-based capacity pricQxtg. AIl
orcustomers of governmental aggregations approveci:.T_-

-4-
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before Novemher 8, 2011, were also entrtled to receive

one, RPM-based capacity pricing. Eor all other cusfo
:the second-tiex charge for capacity was $255Jmega.
day (ivlTN-day). In accordance vrith the Interim R
Tntry, the interim rate was to remain in effect until Ma
2012, at which point the charge for capacity under the 1.
would revert to the curment RPM price in effect pur.sua^
the 1'JIvI base residual auction for the 2012j2013 delii
year.

31,

to

(12.) C3n March 14, 2012, art application fax reheari.rtg of the

Interim Relief Entry was filed by the Retail Energy Suply

,A:,saciatiozt (RESA):. Applications for rehearing were also

filed by FFS and IEU-C3hi:o on Mareh 21, 2012, and iVl^zch

27,2012, respectively. Memoranda contra the applica tons

for rehearing were filed by AEP-Ohio.

(13) By entry issued on Apri111, 2012` the C.omuxti.ssicrn gr4ted

rehearixtg of the Interim Relief En.tryy for fuztther
c°onsideration of the matters specafied in the applica orts

for rehearing filed by ItESA,, a ES, and IEU 0hao. I

(14) The evidentiary hearing in this case commenced on
17,2012, and co;ocluded on May 15, 2012.

(15) On Ap.ri.l 30, 2012,AEP-Ohi.o fi}.ed a motion for extensi n. of
the interim relief granted by the Commission in the Int rim
Re]ief Entry. By entry issued on May 30, 2012, the
Conirnissiorf approved an extension of the interim cap city
pricing me+ch.arusm through J-uIy 2, 2012 (Interirr ► Iief

Exte.rsicin Entry).

(16) On June 15, 2012, an application for rehearing of the

Interim Relief Extensiora. Entry was filed by
Applications for rehearin.g were also filed by.IEU-C!hio and

-fhe (.}h.io Man.ufactuxers' Association (OMA) on Jun4 19,
2012, and. June 20, 2012, respectively. A memorandum

contra the applications for rehearing was _ fiied by AE.'-

Qhifl on June 25, 201.2.

(17) By . opinion and order issued on July 2, 201 2, the
Com.mission approved a capacity prici-ng mechanis^ for
AEP-Ohio (Capacity £}rder). The Comrxi.isszon estabUffied

-5-
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$188.88/MW-day as the appropriate charge to enable AEf'-
Oiio to recover its capacity costs pursuan.t to its .R1Z

obligations from CRES providers. However, the

Comnti:ssi.on also directed that:AEP-Olti.o's capacity charge

to CRES providers sl-Lou-ld be the RPM-based rate,
induding final zonal acl.jYxstments, on the basis that the
lZI'M -based. rate wil promote retail electric competiqon.

The Cornnu.s.sion authorized AEP-Ohzo to .madify its
accounting proced^.tres to defer the incuYrred capacity eosts

not recovered from. £'p:ES providers, with the recouery

mechanism to be established in the ESP 2 Case.

(18) By erltry oxi rehearing issued on July 11, 2012, the
Commission granted rehearing of the fxY.terim R^Jief
Extensa:o:n Entry for further consideration of the ma e,rs
sp ecified in the applications for rehearing filed by 'fEs'
IEL7-Ohio, and OMA.

(19) On jtzly 20, 2012, AEP--Oh.io filed azi application for

rehearing of the Capacity Order. The Ohio En.exgy Gr up
(OEG) filed an application for rehearing and a coar ted

appl"zcation for rehearing of the Capacity Ordex on ful 26,

201?, and July 27, 2012, respectively. On August 1, 2 12,

applicati.or^s for zehearing of the Capacity Order were ed

by ^U-OE►iof F^; Ol3io Associ:atiort of School $us' ess

Officials, Ohio School Boards Association, Bu eye
Association ofSchocal Adminisfrators, and Oli.io Scch. ols

Council. {c4llecdvely, Schools); and the Ohio Cons rs'

Coun,sel (OCC). OMA and the Ohi.o Hospital. Assocdion

(OHA) filed a joint application for reheari.,°Lg on Augca^ 1,

2012_ Memoranda contra the various applicatxons i for

rehearing were filed by Duke Energy 1Z:etaiJ. Sales, LLC

(I3uke); iEU-tJhxo; l -̂'ES; SchooLsr OMA, C)CC; OEG; Af`P-

O.hio; RESA; and Interstate Gas Supply, Inc. (IGS). j^ant
memoranda contra were filed by Constellation and Ex4ion

Generation Company, LLC (Exelon)6; an.d by Direct Engrgy
Services, LLC and Direct Energy Business, LLC (joirifly,

Direct Energy), along with RESA.

6 The joint memoranduzn contra was alsa signed on behalf of Exelon Energy Company, Inc., which
has not sought intervention in this proceeding- As a nonparty, its parti^ipation in t-he joirit
xn:emoranduxn contra was intpropeir and, 'rsterefore, vi^wiR xot be afforded lagJ Ws?°u-,̂ '. t t'y the

Conunissiozl. !
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(20) Ozz Au^,7ust 7, 2Q121, OEG filed a motion for leave to reply

and reply to the memorandum contra filed by AEP-Ohio

on.Atagusi 6, 2012. On that sam.e date, AEF'-Ohio filed a
motion to strike OEG's motio.n and reply on the grotiAds
that Rule 4901-1-35, Ohio .t5,_dmxnxs$rai:ive Code (O.AIC.),

does not provide for the tiling of a reply to a. znexnorandu:rn

contra an application for rehearing.

'I'he Commission finds ffiat OEG`s motion is procedurally

deficien.t in several respects. Firsf, as we have reeo' 2ed

in prior cases, Rule 4901-1-35, O.A.C., does not conteialrJ.ate
the filing of a. reply to a m^*rnoranduin contra an

'sapplicatic7n for rehearing.7 A.ddztzolially, although 003
filing is styled as a motion and reply, the fdin is
essentially a reply orcly, lacking a motion and

rnemora.rtdum in support. OEG, therefore, also fazle to
comply with the re-quirements for a proper motio as

^r event, thespeci.fieci in Rule 4301-1-12, O.A.C. Tn: an
Co.m.rnpsszon has reviewed O:EG's filing and f^nds fhat EG

merely reiterates arguments that it has ^ready rsed
elsewhere in this proceedisig. Accordingly, OEG`s m^.c^n
for leave to file a reply should be c3.erued and its r ply

should not be considered as part of the record in this

prticeed.ing. Further, A.EP-Ohio's motion to strike sh tild

be denied as m.oot.

(21) On. August 15, 2012, the Corrunission is^sued an entrf on
rehearing, gra.nti.xt.g rehearing of the C.apacity Ord0 for

-7-

further consideration of the matters specified in ` the
applications for rehearing filed by AEF-Ohio, C.^EG, ,
Ohio, FE.S, Schools, OMA, OHA, and {:^CC.

(22.) The Commission has reviewed. and coxi.sidexed all^ c^ ^he
arguments raised in the applications for rehearircg of the

Tnitial Exxfizy, Interim Relief Fntzy, h-Lterim: Relief Exte^siori.
Entry, and Capacity Order. In this entry on rehea.rin.^, the
Conunzssion wM address all of the assz.gnrriezits of exror by
subject matter as set forth below. Any arguments on
rehearing not specifica]Iy discussed herein have been.
- ^ .

7 See, e.9., In the Matter of t'hE Comriaission Investigation of the 7nirastaLe Urziaersul ^ercice Disrounfs, Case

No. 97-632 TP-CC)I, Entry on Rehearing (July 8, 2009).
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fhorouglay and adequately conssidered, by the Commi.s4ion

and are being dQnied_

Initial 3F^n^

Turisdiction arid I'reempt.ion

(23) AEP-0hio asserts that the Initial Entry is unseasortable Od
uniawful because the Commisszon., as a cr.eattue of sta^ute,
lacks jurisdiction utzder both federal and state law to i^sue
an order that affects whofesale rates regulated by F^RC.
Aeeording to A.EP-Ohzo, the provision of genera:^ki.on
capacity to C.IZFS providers is a wholesale tran.saction :rhafi
falls within the exclusive ratemaking jurisdiction of FLRC.
AEP--Ofdo adds that no provision of Title 49, Revised Cbde,
autl,.or^zes the CoLnuxissi.on to establish wholesale pOces
for the . Company's prav-ision of capacity to C{RES
prnvidej-s., Additionally, AEP-0hio believes that Sedtzon

T1_8 a€ Sehed-ule 8.1 of the RAA does not allow the
Crrmm-ission: to adopt RPM-based capacity praidng as the
SCM. AEP-OMo axgues that RPIvf-based capacity pric%ng,
as the default option, is an available pricing option only if

thexe is xxo SCM.

24) On a related note, AEP-Ohio also co^tends thot the
^ portions of the fiu.#ial Entry relatin.g to the estafiiishrrzetifi of

an SCM are in dixect conflict with, and preempte by,
federal law. AF.k'-Ohica notes thafi Section D.8 of ScheC3.u.le
8.1 of the RAA is a provision of a FERC-approved fariff
that is subject to FERC:'s exclusive jurisdiction. AEP-bhio
further notes that the provision of capacity service to CRES
providers is a wholesale tra.n.saction that falls excltisive1y
within FERC's juri.sdiction. Accordingly, AEP-Ohio argu:es
t1Z.ai the ConmAssion's initiation of this presceeding w4s an
attempt to delay or derail FEKC's review of the Compiziy's
FERC filing and to usurp FERC's role in resc>lving^ this
matter, an.d that the Commissivn has acted without resgard

for the supremacy of federal law.

(25) In its memorandum contra, IE€J-Ohio contezids that the
Comnussi.ort- has not exercised jurisdiction over any subject
that is within MRCs excfusive ju,risdic=tiori. AccuTdircg to
IEU-f7hio, because AEP-Ohio's PC}I R ctiarge was proposed

-fi--
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and approved as a distributi.on cltarge and distribu ion

service is subject to the exclusive juz-isdictiore of the

Commission, the Commission^s determinati.on as to A+hat

compensation is provided by the POLR ch.a.rge raises no
issue that is subject to FERC's jurisctiction.> lEU-CJhica also

n.otes that the Corrrtnission l-ias previously rejected the

argument that a specific grant of auth:ori.ty from^^.e

Ge^.eral Assembly is required before it ea^. rrc^ a

determination. that has significan.ce for pvrposesi of

implementing a requirement approved by FERC.

(26) FES argues that, pursuant to Section D.8 of Schedule $:^ of
the RAA, AEP-Ohio, as an FR12. Entity, has no option to
seek wholesale recovery of capacity costs a.4sc3riated With
retail switchdng, if an SCM is in plam Add'ztion:ally, .1=°ES
asserts that the C.nzximissio,n has jrxrisdicfion to review
AEP--C)hio`s rates, FES euzpiiasi.zes that AEP-Ohio ad^ts
that the Com^issioait has broad authority to invest' ate
matters invoIving Ohio utilities and fhat the CoTnmi -ian
may explore such matfers even as an adjunct to its wr►
participation in FERC proceedii.-^.gs.

(27) As stated in the Initial Entry, Sections 4905.04, 4905,05,!^ a.nd
1905.06, Revised Code, grant the Co.mmission authori to
supervise and regulafe all public utilities wz " its
)u.rzs€lietiion.. The Commission's explidt adoption an
SCM for ,A:EP--OIuo was well wa.thin tl-te bounds of this
broad statutory authority. Ac3.ditionaRy, we stated ' the
Iilitial Eiitry that, 'm light of AEPSC`s FERC filing, a re iew
was necessary to evaluate the impact of the pr.op sed
change to AEP-Ohio's existing capacity charge. Se 'on
490,526, Revised Code, prov'tdes the Commission wit.h
considerable authority to ini.tiate proceedings to investlgate
the reasonableness of any rate or charge renderea or
proposed to be reridered by a p-ublic utili.ty, which the 0hio

Supreme Court has affirmed on several occasi.Qns 8 We
therefore, grant rehearing for the 1`zn-tited purpose of
clarifying that the investi.gatiora initiated by the

Comn^isszt^n in fhis proceeding was cr^nsistent with S^tian

8 See, eg., Ohio Gar-ts-u.rners' Co?tnsel u. Pub. titil. C'annm_, 110 Qliifl it3d 3t4, A-00 t204G); Allrret

C4:7?7t?Y4112L'RfzOixS $EY7JiLCS^ 172c. Y3, Pub. 1.1tfE. (:.{fi=v 34' viv St.3d ii..Ci, lzr7 ^^^^/,- OT'T.,b' Uh:7'.¢s,,,.̂g fy'o, v.

Pub: UW. Canm?:, 58 Ohio St2d 153,156-258 (1979).
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4905.26, Revised Code, as well as with our authority u.rider
Sections 4905.04,4905.05, and 4905.06, Revised Code.

Tbe Commission disagrees with AEP-Ohio that we ^ave
acted in an area that is reserved exdusively to FERC or fhat
our actzo-ns are preempted by federal law. ,Altfi.otiggh

wholesale transactions are generally subject to : the

cxclu.sive jurisdiction of FERC, tl-te Comrruss.ion exercised
jt3risdfcdon in this case for the sole purpose of establis4in.g
an appropriate SCM upon review of AEP-0hko's prop^sed

capadty chakge. In doing so,. the Cciniuussior ► a¢ted

coatsistent with the governiiig section of the RAA, wh.icfi, as
a part of PJM's tariffs, has b6en approved by .F.p.IZC. Section

]D.8 of Sch.eduXe 8_1" of the RAA acknowledges the authority
of the Comnii.ssion to establish. an SCM that, once

established, prevail.s ovex the other compensation methods
addressed irt that section. In fact, following issuance of the

Initial Entry, FERC rejected AEPSC's proposed for . uta

rate in light of the fact that the C.onvcttissioxi had estab ' hed

the SCM.9 Therefore, we do not agree that we ave

intruded upon PERC`s d.oxnain-

Provider of I.,ast IZesozt_{PUL3.) Char^e

(28) A.ER-Oha..ca contends that the Ird'tial E.ntry is unlawf u3:, and
inueasorcable in finding that the POLR charge approved in

the r.SP 1 Order reflected the Company's cost of supplY'ng

capacity for retail loads served by CRES providers andi that

the POLR. charge was based upon the continued ue of
RPM pricing to set the capadty charge for CRES proviaers.

A.FP-C?hio notes that the PC3LR charge xelated to an entirely

differexi.t service and wa;, based on an entirely dif£eie:4t set
of costs than the capacity rates provided for under Sec-tzon

D.8 of Schedule 8.1 of the TlAA.. Specaffcallyf AEP-47hio
points out that the POLR charge was based ort the right of

retail customers to switch to a CRES provider and
subseque.ntl:y return to the Cozn.pariy for generation service

under SSO rates, whereas the capacity charge com.pezi.^ates
the Company for its -wholesale FRR capacity obligatipiis to

CRE.S providers that serve shopping customers. .AEP-Mo
argues that its retail I'(QLR charge was not the SCM

'Aztzeficccn. EIecfrac Parver Service Corpmiaczn,134 FERC 9( 61,039 (2011).

-za
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envisioned under the RA-A and did not compensatet the
Coznpazt.y for the wholesale capacity that it makes availible

as arA PRK Entity undez' the RAA.

(29) In its memorandum eontra, IEU-0hio axgues that :AW-

Ohio's PC?I_R cliaxge, as it was proposed by the Company
and largely approved by the Commission in the ES P

Order, iricluded comfaexisation for capacity costs. PFS
agrees with fEU Ohi.o tilat the POLR charge recov^red.

capacity costs associated witli retail sw3.trhirag. Both ^EU-
fJJ^i.io and FES note that" AEP-Qhio's testimony in support

LIZ ch,ar ir^clicate^ ^E1hak the r^.arge ^v^uldof the PC 3 ge
comperi,sate the C:ornpany for the chalJ.mges of proviaing
capacity and energy on short ztotace. FES adds that fii"E.P-

£^hXo's PC^LR chax`ge and its ^rholesa^e capacity charge
were both intended to recover capaci.ty ccasts associated

with accommodating retail choice and ul.tiimately pay for

the same generating caparity. FES and Constellation assert
that AEP-Ohio's POLR charge was the SCM, contrary to

the Cornpany 's cl.aim.

(30) In the Iziitial Entry, the Commission noted that it had
approved retail rates for .AEP-C3hi.o, including recovety of
capadty costs through the POLR charge to ceztam retail
shopping customers, based upon the continuation of the
current capacity ch"arges estaial"rshed by PJM's capacity

auction. We find no error in having made this fisad'zrtg. ? The

Commission approved AFP-Ohia's retail rates, inclu^ing
the POLR charge, in the ESP 1 Qrder. For the most part,
the POLR charge was approved by the Comm.ission a^^s it

was proposed by Af;P-Qh-io.10 AEPAC?hio's testim.orGy in
support of the PQI.R. charge indicates that various inputs
were used by the Company to calctilate the proposed
charge.11 One of these inputs was the ma-rket price, a large
component of which was intended to refleeE AEP-Ohv.o`s
capacity obligations as ain.ernber of PJM. A.lthough the
purpose of the POLR charge was to compensate AEi? 0.hio

on^ wefor the risk associater3. with its PC7LIZ obligati
nonetheless find that the POLR charge was approve{l, an

10 E:SF 2 C?rder at 38-40.
11 Cos. F.^. 2-A at 12-14, 31-32; Tr. XI at 7Er77; Tr. XN at 245^
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part, to recover c-apaa.ty costs associated with cu^^toiner
shoppin.&< AQcordingly, we find that AFP-Ohiojs reqpest

for rehearing should be den.ied.

Due Process

(31) .AEP--Ohio argues that the T.nit3ai Entry was issued in a

mann.er that denied the Company due process and violatc.ad

various stat-u.te<S, zncluding Sections 4903.09; 4905.26, at<d

4909.16, Revised Code. AEP-Ohio nofe,s that, absent an
emergeYicy situation under Section 4909.16, Revised C4de,

the Ccsn.tmissi.on must provide raotice an.d a hearing bef. are

setting a rate. AEP-C?hio argues that there is no eznergqncy
in the present case and that the Commission was, theretore,
required to provide notice and a hearing pursuant to, the

procedural requirements of Section 490516, Revised Cpde,
prior to imposing a capacity pricing mec2sarusm th4t is

different from the mechanism proposed by. the Coxnpany in

its FERC filing. Additionally, AEP-Ohio argues that the
Ixiitial Entry was issued in the absence of any record;and
-that it provides little explanation as tc} how the

CoIXt7T13SsioI4 arrived at Ifi5 deQ:Sl.ort to establish a cap4cZty

rate, contrary to Section 4903.09, Revised Code.

(32) IEC,T-O1'uo responds that the Initial ]F.rntr•y did xlot establish
or alter any of AE.P-OhYo's rates or charges and th.a^ the
entry merely coDfirmed ivhat tlie Conun.^isszon I had

previously determined.

(33) The Cornmission finds no merit in AEP-OhiQ's due prrtcess
claxms_ The 7nitaal Entry upheld a charge that had eez^

previously established °u^. the ESP 1 Qrder. The Initial ^nfiry

did not institute or even modify AEP-Ohio's cap czty
andcharge, which was based on RPM pr'icing both beforet

after issuance of the entry. The purpose of the Htia.d F41try

was to expressly establish the SCM and maintain RPM

pricing as the basis for the SCM during the pendency of the
review of AEP-Ohio's proposed change to its capacity

charge. Additionally, we find that the rationale behind the
Initial Entry was sufficiently explained, cor esistent wwitl; ►.. the

reqtXireznents of Section 4903.09, Revised Code. The
toCommission clearly indicated that it was neeessa.r'y

explici.tly establish the SCM based on RPM capacity p#cung

-1.2-
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in light of AEPS
capacity charge.
shou.ld be denied.

-13-

fnfierun Relief En

:"s FERC filing proposing

'I'hus, AEP-Ohio's request

a cost.,b+ed
for reheaog

Juz i sdiction

(34) JEU--(7hio argues that the In.ter.'rxn Relief Entry is unlaMul
because the Commission is without subjecl: matter

jurisdiction to establish a cost-based capacity charge in this

proeeeding. ICU-Qhio, notes that the Coriamission's

ragemaki-ng authority under state law is- goverrrn.ed_ by
statute. According to lEU-Ohio, tbis case is not prop^rly
before the Commission, regardless of wh.etlz.er capo.city
service is considered a competitive or noncompetitive r^tail

electric service.

(35) As discussed above dvith respect to the Initi:al Entry and
addressed further below i-n regard to the Capacity Order,
the Comuii.ssioxx find.s tl-cat it has jurisdiction under s[Yate
law to establish an SCM, pursuant to the gen,!eral
supervisory authority granted by Sections 4905.04, 49DJ.a5,
and 4905.06r  Revised Code, and that our review was
consistent with our broad invest%gative authority ui^der
Section 4905.26, Revised Code. The (Jhiu Supreme Cpvrt
has recoozed the Commission's authority to investigate
an existing rate and, following a hearing, to order a new
rate.12 Additionally, we boieve that a cost-based SCM nay
be established for AEP-Ohio's FRR capacity obligations,
pursuant to our regulatory authority under Chapter 4,905,
Re-vised Code, as well as Chapter 4909, Revised C e,
whi.ch enable the Comu.ission to use its trad.ila mal
regulatory authority to approve rates that are basec on
cost: We find, therefore, that IEU-Ohio's reque.st for

rehearing should be denied.

12 Otaio t oft$^uTiiei* CCittsisei iO"sTtii., 1;v v^. m St.^.. w;r ^(7^^,. O^?`-) Uft7?#es (^n. a. P71b-

LZa Camm., 5$ Ohio St.2d 153, T56-158 (1979)_
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Frocess

(36) FES and IEU-f3h.i.o contend tl-iat the Interi.m Relief En'try. is

unreasonable, u:nlawful, and Frocedurally defective
because it effectively alj:owed AEP-Ohio to avoid ; the
statutory procetfures to seek the relief granted by : the
erttry.13 FE S and IEU-C)hio argue that there is ii:o reai rdy

o-t procedure to seek retief from a Comnlission order ofher
than to file an application for rehearing pursu.a.-E to Section
4903.20, Revised Code, and that the Commissiort, in

granting AEP-Ohio's motion fox relief, allowed the

C-Qmpany to bypass the rehearing process. JEU--Ohi.o ^dds

that. the Cornznission abrogated its prior order directin-' the
C'onipari.y to implement RPM-based capacity pricing upon
rejecti.ort of the ESP 2 Stipulation, witl.iotit detern.zinu_ng Pla.t

the prior order was unjust or unwarranted.

(37) IEU-f^^aio also asserts t^iat the Inter.ixa Relief Entz 4+ is

unlaLwfizX and unreasoitable because the Commission Wed

to comply with the errmergency rate relief provisions foxxzid
in SecEfon 4949.16, Revised Code. IEU-Ohio adds that AE.'--
C7hao has not invoked the Cunarnission's emergency
authority pursuant to that statcrte and, in any e-vent, the
Company failed to present a case supporting emergency

rate relief.

(38) AF^.'-C1hio responds that its motion for relief did not sto
revise the Initial ESP 2 Entry on Rehearing, which rej ted
the ESP 2 Stipulafiork. Rather, AEP-Ohio subznits tha the
n-lotion was fifed,. pursuant to Rule 4901-.1-12, O.A.C.E for
the pztrpose of seeking interim relief d^ix^g the pend^cy
of the ESP 2 Case and the pxesent proceedings. AEP-Ohio
adds that the motion for rehef was properly geanted bfLsed
on the evidence and fliat arguments to the contrary ^ave
already been considered and rejected by the Comzriissi

^39) The Comrnission fix3.ds that no new arguments have .

raised regarding the process'by which AEf'-OWo so . ght,
and the Commission granted, interim rehef. Alfhou g] we
recoggnized in the Interim Relief Ent.xy that AEP-Ohzo xnay

13 IEtT C3h^n joins in the application for rehear^g filed by k"E5, in addition to raising its oi^ii^

assignments of errnr_
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have other means to 'ch.allenge or seek. relief fromi art
i.titeri.m. SCM based on RPM capacity pricing, we 4so
found that the Commassion is vested ww,%th the arothori:ty to
modify the SCM that we estabtished in the Initial Entry.
lAre continue to believe that, just as we have the necessary
authority to esEablish the SCM, as discussed elsewhere- in
this entry, so too m.ay we modify the SCM. ,Accordiroy,
PE5' and IEU-Uhio's assignm:ents of error shauld, be

denied.

Evidentiai:y Record and Basis for Commission's Decisi4

(40) FES asserts that the Interim Relief Entry is un3awful and

unxeasonab7e in that it authorized AEP-Ohio to recover a
capacity rate allegedly based on its fEZtl embedded costs,

which costs are not authorized by the RAk, are : not
recoverable under C)hio law, and do not reflect an ofiEsel for
ertergy revenues. ^`i contendas that, because the E^P 2

Stipulatian was rejected, -El-he Comm;ss'rort lacks a re4ord

basis to approve the negotiated rate of $255/MW-day a& an

elem.ent of the irtterirn. SCM.

(41) FES furth.er argues that the Interim Relief Entry is ! naE

based on probative evidence that AEP-Ohio would siiffer

izxun.ediate or irreparable financial harm under RPM-b4sed
^.pacity pricing. FES adds that the Comix^ission erre^ in
relying on .AE.,P-L)hio's loss of reven.rta:es from its unl.a-^bxl.
PQLR, charge as further justifi.cation for the tier-two ra^e of

$255/MW-day.

(42) AEP-Ohio replies that FES' axrguments regarding the *va-

ti.exed capacity pricing struct:ure have already 4een

considered and rejected by the Commission on more tban

one occa$1'oIL

(43) IEtT-Ohio a.sserts that the Interi:rn. Relief Entr.y is urelawU
and unreasonable because there is no record to suppor^ the

Comnli.ssion's finding that the SCTM could risk an u.sE
and unreasonable resxlt. Like FES, IEU-Ohio argues th,la# it
was unreasonable for the CQrnmissian to rely on the iact
that AEP-Obio is no longer recovering its POLR costs as
Su^sP^,A ^ur , µ e inte-.;w.SW-, wher- the Comn-i.issloxa
prevzously deterrnmed that the PC1LR. charge was not

_15_
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jY.astified. purth.er, F-U-{)hio contends that the Con.-sxni sion

unreasonably relied on: evidence supporting the F-c P 2

Stipulation, given flzat the Camuni.ssi.on re}eeted the
stipul.aatiort and elected instead to restart t}tis proceedirxg.

Firnany, regarding the Commission's reasonin.g that AkP-

C?hio must share off-sys.̂ tem- sales (OSS) revenues with its

affiliates pursuant to the AEP East In.tezconnecti:on

Agreement (pool agreement), ZEt3-C?hio notes that there is

no evidence addressiztg any shortfall i-hat may occur.

(44) AEP-Ohio contends that its motion for relief was properiy
made and properly gzantec3 by the Commission baseA ozx
probative evidence in the record. According to AFP-C^io,
the Commission recognized fh.at the Company's ability to
mitigate capadty costs with off^systen.-^ energy sales is
Iirnited. AEP-Ohio adds that the Connni.ysion's eve tual
deter^.^ixxation that the Company may not assess a P LR
charge does nnt contradict the fact that the Co.m ' xon.
initially relied upon the Company's PC)LR ch.arge zzi. se^ting
ItPM-based capacity pricing as the SCM i.n'tlte Initial ,tzy.

(45) IET7-Ohi.o also argues that the Inter i^.1. Re}.i.ef En. r is
urdawful and unreasonable because the rate increase i5 not
based on any economic justi.ficatian as required by .
Co,rrumi<ssian pr.ecedent. According to 1EU-0hso, I the
Commission stated, in the FSP 1 Order, that A.EP4hio
rnust demonstrate the economic basis for a rate i.ncre _e in
the context of a fixll rate review. IEU--0h.io,argues that,
contrary to this precedent, A.FF-(3hio made no sho g,
and the Cominission made no fndirs:g, that the C:om any
was suffering an econ.ouuc shortfall.

(46) The Comrni.ssiorz again rejects clauns that the relief gra ted
in the hi.terim Relief Enny was not based on re ord
evidence. The present case was consolidated with the
ESP 2 Case and the other consalidated cases for' the
purpose of considering the ES<P 2 Stipulation. As we noted
in fhe Interiasx Relief Entry, the testimony and exh'ibits
admi.tted into the record for that purpose rezn:aan a p of
the record. in this proceeding. Although. the ^;oon.
subsequently rejected the E5I' 2 Stipulation, that a.ctiorl did

not p1IT.'g"ye the evidence f F̂.irrn. iixc^ re:'.`^;rd.':.T^ th?--,̂  case. It;Was

thus appropriate for the Commission to rely upon that

000000105
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evidence as a basis for gran.ti-ng AFP--Ohi.o's Motion for

interim relief.

Iii the Interim Relief Fntry, the Comnus.sion cited tree
reasons justifying the interim relief granted, specaficall^ the
elimination of AEP-Ohio's POI.R charge, the operatioO of
the pooi agreement, and evidence indicating that P.PIVM-
baseci capacity pricing is belcFw the Compaj.-iy's cap-Acity
costs. With respect to the POLR eboxge, Nve merely noted
-that AEP-Qbio was no longer receiving a revenue s ani
^:hat was intended, in part, to enable the Comp^ to
recover capacity costs. Although the Ca ^ ion
deternvrted that AF.,P-Ohio's PO'LR. charge was not
supported by the record oTi remand, nothang in that c^'der
negated the fact that there are capacity costs associated
with an electric distribution ut-iliky's POLR olbligatio-n.:and
that such costs may be properly recoverable upon a proper
Aecord.t4 Having noted that AEP-Ohio was no longer
receiving recovery of capacity costs through the POLR
charge, the ConYbnzssion next pointed to evidence i:9 the
record of the eonsolidafied cases indicating thaf the
Company's capacity costs fall somewhere withizz the r ge
of $57.35/MW-day to $355.72/MW-day, as a merged
enti fy: Finally, we noted that, al.though AEP-Ohio ma: sell

its excess suppl.y into the wholesale market when ^,etait
customers switch to CRVS pro-viders, the pool agreemient
limits the° CQmpany's ability to fully benefit from Oiese
sales, as dxe margins must be shared with its affilia^es.zs

Although 'IELT--C3hia argues that AElP-0hio faile4 to
demonstrate any shortfall resulting from the t^perati n of

the pc7ol agreement or axly other ecanomuc justificatics for
the intertm rate relief, MU-OhiQ offers in.su.fficzent s-apport
for its theory that the Company must make such a
showing. We have prevzously retected I'[J-A06's

argument that the Commission broadly stated in the ^SP 1

-17--

14 In the 7vl4tter of the flpi.rlu:ation of Columbus Svutlzern Power Gompanyfor' Agprrrd q,(ara Electrac SecuHhy

F'Iaxt; un. A:menrlmerct to its Corpora.#e Sepuratron Plan; and the Saie or Ttansfer of C taiaa Gm-erating Assets,

Case hTo_ 0$-917-EL-SSQ, et at., Order on 12e.axian.d (vccomr 3, ^W'xl).

1-5 A!T-OIucr Ex. 7 at 17.
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Order that A_fil'-Ghio must demonstrate the economic b'asis
for a rate fncxease in th.e cozttext of a ftll rate review.16

Tn light of the evidence disccssed above, the Commis ^ion

reasonably conduded that an. SCM b,ased on the cur^ent
RPM pricinF could risk an unjmt and unreasarEable re^ul.t

for AEP-Ohio. We deteras2izzed that the two-tier cap"
dpr'xcing mechanisan, as proposed by AEP-Ohio

modified by the Commission, shouId be approved or an

interim basis, uith the first tier based on RPM pz-icih& . d
the second tier fixed. at $2551MTrV=^dav, representzn a

reasonabl.e charge in the r^id portzoa of the range refle ed

in the record. Upon review of the arguments rai.sed( on
rehearing, we continue to believe that our rationalei for

granting A.EP-t7hio's interim relief was tfiorou.oly
explained, warranted under the uni:que carcEumstarcces, nd
supported by the evidence of record in the corssolid ted

cases. Accordingly, FES' and EEt.T-Ohio's requests for

rehearing shouid be dertied.

^"rscrin^iru^tQry Pricixz^

(47) FES argues that the hnte.^im Relief Entry establishe an
interim SCM that imposed on certain customers a cap^ city
pzi.ce that was tw-o times more than other cvstomexs 'd,
contrary to the Commission's duty to iensure

nondiscriminatory pricing and an effective competitive
market, and in violation of Sectioxts 4905.33, 4901.35,

4928.02, and 4928.17, Revised Code.

(48) Similarly, IFCT-Ohi:o contends that the Interim Relief Ditry
is uz:Iavv£u.t because the resulting rafes were un4u,ly
discriminatory and ricst comparable. IEU-Ohio notes that
the l.ntQrim. SCM authorized two clifferen.t capacity tes

without any demonstration that the difference was

jitstifxed. IFLT-0hi.o adds that there has been no sf°iav6rtg

that the capacity rates for CRES providers were comparabte

to the capacity costs paid by SSO customers.

16 In tt"ze Iv3nWr of the 13.pptz:catiern of Columbus Southem Poruer Company far ApprooaT of arc E;lectric Security

Plan; anA:mendment to its t urpvraie Separizittiii PIurt; aW the Saleor Trrzni4ea f C^.°rt::n CMer'afi?zg Asseks-

Case No. 08-917-EL-SSO, et al., Ezitry on Rehearing 4r3ecember 14, 2011j, at 5-6.
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(49) In respon.se to zn.an:y of IEU-0bio's various argtiizionfs,
inctuda.ng its discrimination daim, A.f?P--Qluo contends tha.t

IEtJ-C>hio improperly atternpts to relitigate issues that ^ave
a1tready bem considered and rejected by the Cozftmissl. c' n,

(50) 'Me t:.onunis.sion does not agree tlxat fh.e,in.terzm cap city
pri.cing authorized by tlte fnteri.m Relief Entry was un uly

discria-tia.1atory or otherwise unl:aw". We recogn3..ze that

customers who acted earlier than others to switeh to a
CRES provider benef.itted from their prompt action.

However, as we have detezinned on prior occasxon.s, °thxs

does not amount to t.m.due preference nor cyeate a.ca^e_o,f

discTimination, given tha.t all customers had an e4ual,

opportu:Luty to -take advantage of the allotted RF'M-bi-Aeed
caparity pricing.17 Rehearing on this issue should thz.iu,s be

deni.ed:

Transi#ioii Costs

(51) IEU-Obio rnaintains that the Interiso Relief f;ntry is
unlawM and unreasonable because it permi.̂ tted ALP-^hio

to recover trartsa.tio.n costs in violati.on of state aw_
According to IEI3-C1hio, AII'-Oh%o's opP'orhnt-ity to re ver
transition costs has ended, purstiant to Section 49 -.38,

Revised Code. Al;."f'rOhi.a responds that YEI.I-0hio m , ely
repeats an argument that the Comxnzssion has previausl.y

rejected.

(52) The Comuu-sion disagrees that the l.nterim. Relief Entry
auth.oxized the recovery of transition costs. We do not
believe that the capacity costs associated with AEP-0_iio's
FRR obligations constitute transition costs. Pursuarr.t to
Seefron 4928.39, Revised Code, transition costs are ^osts
that, among rneeti.ng other cri.teria, are dirc-ctly asszo'bIe
or al.Iocal-rle to retail electric generation service provid4d to
electric consumers in this state. AEP--Ohio`s provision of
capacity to CRES providers, as recf>&ed by the Company's
FRR capacity obligations, is not a retail electric service as

17 See, e.g., In the Matter of the Appticafarsn of The Czncinmii Gns & EIectru Cam.p ny. fisr fiPPMV-al of i#,s

PlecbYC Tran.4iioa7 Plan, Appravnl of Tarz Chnnges and New T'ariffs, Authority t-o Madifij Curre,a.t
r TIv^r^^'.n,.^,

Accc^urt.ting Procedures, and Approval to `trc^i^ssj^r ifs L^eneraczztg u-r-F ^.;^«^ A 1t

Case IkPo. 99-1658-EY,-E'iF, et ul., Opiruon and Order (August 31, 2000), at 41_ ^
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defined by Section 4.928.02(A)(27), TZev'rsed Code. ^he
capacity service in question is n.ot provided directlyl by

AJEP-C)hio to re#:ail cusfomers, but is rather a whole^ale
tran.sacEiort between the Company and CRES providers.
Because A.EP-Ohio`s capacity costs are itot clix ly
assignable or allocable to retail electric generation se ce,

-they are not transition costs by definifaton. SEU-C) `ci's

assignzxtenl of error should be denied.

Allocati:on of RPM-Based CaP^^^_ ty P^^*g

(53) RESA requests that the Con:tntissiorx grant rehearing fo , the
ptzrlaose of clarifying tha.t the .3.nterLm Relief Entry d`sd-n.ot

authorize .,AEP-Ohio to revoke RPM-based capacity pricing
to any customer who received such pricing pursuant to the
Commission's approval of the ESP 2Stipu.lation. IZISA
asserts that, in order to n.2ai.ntain the status uo,

commercial customers that have been receiving RPh^I b ed.
capaci^t-y pricing should have continued to receive ch
pricing. Accoxdzng to RFE SA, the Interim Relief Enfiry I, did

not direct .AEP-C3hao to decrease the n-tmber of comrnexcal

customers that were receiving RPM-based capacity pr].qTl:g.

RESA notes that the Interim Relief Entry states that the Prst

21 percent of each elass shall ti°eceive RPM-based cap^ciEy

pricing, but it did not require that only 21 percent `can.

recel.ve such pricang.

RESA argues ffiat it would be ui.i}ust and unreasonabl, to

charge customers that were shopping and re.ceiving 1 M

based capacity. pricing prior to -ehe Conwaissxon`s rejec. 'on
of the ESP 2 Stipul.ai-ion., and while the ESP 2 Stipulation

was i.n place, the tier-twa price for capadtyi* RESA also
argues that it is tu^.just and unreasonable to decrease; th.e
amount of RPM-based capadi.y pricing for the coananeta:ial
class frarn the level authorz.zed in the In.xxtial ESP 2 C.}rde^, i.zi

light of the fact that the ConmYssion ordered an exp ion
of RPM-based capacity pricing for governm tal

aggregation. RES,A. concludes that the Couamzssimn sh u1:d

rlarify that any customer that began shopping prio to
September 7, 2012, ancl received RPR^Ibased capacity
pj^ ^g st,.^t1 be charged such pricing durix2g the pei-i.od

covered by the Interi-m Relief Entry.
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(54) Like RESA, FE^^i also notes that AEP--Olt.ia has interprked
the Interim Relief Entry to allow RPM-based ca.p^city
pridrcg to be taken away from a sigzuficant numbek of
customers that were shopping as of September 7, 2j)11=,

when the ESP 2 Stipulation was ffled. FES notes that both
the ESP 2 Stipulation and the Irutial ESJP 2 Order

recogrized that all shr^pping customers qualifying for
RPM-based capacity pricing as of September 7, 2011, would

be en.titled to continue to receive such pricing. FES argues
that the Comm?ssion should have established an irtt^rim
SCM based on. RPM prices or, alternatively, should coafm.i
that, during the interim period, all ctistomers that -vrere

shopping as of September 7, 2011, should receive IZPM-

based capacity pridng.

(55) AEP-Ohio contends that the applicati4ns for rehearing of
RESA and FES should be dm-tiedj because they are

essentially untzTneiy applications for rehearing of the Wtial
ESP 2 Clarification. Entry in the consolidated cases. AFP-.
Ohuo. asserts i:hat the Interim Relief Entry merely con.f.ir+ned

that the capacity pricing requirements of the Zztitial E$P 2

Clarifi.cati.on. Ea,.itr-y were to continue on an interim b^sis,
even thoiigh the Comnussion rejected the ESp' 2

Stiptil.ation. AEP-Ohio believes that RESA and FES should

have raised their gbjections to the capacity prieing
r.equiremenLs by seeking rehearing of the 7nitial ESP 2

C7:arificafioa Entxy. AEP-Ohio fiu-ther argues that XFSA
and FES ignore the fact that the ES:E' 2 Stipulation was

rejected by the Coixtznzssion in its entirety, wtiich

eliminated all of the benefits of the stipulation, 4nd,

therefore, RESA. and FES have no basis upon whicft to

daim that CRES providers shoijld receive those benefi#i.

Next, AEP-Ohio disputes RESA's characterization of^ the
status quo, an.d argues that the Commission maintaii.-ied the
status quo by retaining the capacity pricing set forth i^rt the
xni.tial ESP 2 Clarification Entry. Finaliy, AEP-Ohio asserts
that the Isu.tial ESP 2 Clarification Entry, wluch remained in
effect pursuant to the Intesim Relief Entry, recluired Ithat
each customer class receive an allocation of RPMb^,sed
capacity pricing for 21 percent of its load, and did: not
permit the realiocatxon of capacity frorn one customer Oass

1
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to anQttier. AFP-Qhio argucas -Ehat RESA has m,ascanstrued

the Interim Relief Entry in .represer ►fing the 21 percent os a

r,,;nirrt.usn, not a znaximum.

(56) fnii.-xally, the Ccrmrz?i.ssion disagrees with AF'F-0
argtxment that RESA`s and FES' applications for reh ing

of the Interim Relief Ez-itry are essentially uzt 'ely
applications for rehearing of the Initial EST' 2Clarific_atson
Entry. Although the Izti.terim ReLief Entry was subject ta the
clarifications in the Triitial ESP 2CIarifica.ti.on F.ntry,, the

entries are otherwise entirely cii,strrt:ct and were iss for

different puxposes. Whereas the Initial ESP 2<:I.arifica 'on
Entry was issued to darify the terms of our approval o the
F.SP 2 Stipulation, the Interim Relief Entry was issue to
approve an interim SCM in light of our subseq ent
rejection of the ESP 2 Stipulation. We find that the
applications for rehearing of RESAA. and FES ere

iappropriate under the circumstances.

Purther, the C':asxn-ri5sion clarifies that all customersat

were shopping as of September 7, 2011, should ave
continued to receive RPM- based capacity pricing dumg
the period in w-hich the interim SCM was in ef'ect.
Pursuant to the terms of the ESP 2 Stipulation as apprved
by the Commission in the Wtial ESP 2 Order, custo i ers
that -vvere taking generation service from a CRES prGV der
as of the date of the E5P 2 Stipulation (i.e., Septemb 'r 7,
2011) were to continue to be served under the RPM iratee

applicable fQZ the renn:aixider of the contract term, incl.u in.g
renewal;s?g Si^. tlie Initial ESP 2 C1:ari&catian Entry, the
Commission confirmed that it had modifi.ec3. i-he ^ P 2
Stipulation to prc^hibit the allocation of P^PM-^ ed
capacity pricing from one customer class to another 'and
that this modification dated back to the initial alloca^ioia
among the customer classes based on the Septemb^r 7,
2011, data. 'phis clar.aficatac^n was not intended to adverpe1y
impact custoxners already shopping as of Septernb^z' 7,
2011. Likewise, the Interim Relief Entry, wiuch was s4ject
to the clarifications in the fnitial F-,SP 2 Ch-irificatian E^t.ry,
was not intended to discontinue RPM-based capicity

I
18 Init:ial ESI' 2 C}rder a.f 25, 54.
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pricing for customers shopping as of Septeznber 7, 2011,
AEP-O1'cics is directed to make aixy necessary adjusfm.en#s to

CRES binings that occurred during the ititexiFn period,

cozsistera.t -with this ciazi fica#ion.

Tnfezaim IZelie€ Extension EntxV

Evi.dezxtiary_ l"i.eeA..prd a-Dc;i Basis for Commission's Decisio

(57) FES argues that the Interim Relief Extension EntrY is
unreasona.bi.e and unlawful because' it i.s, not based; on

probative or credible evidence that AEP-Ohio would s^fer

innrnediate or irreparable financial harm un:der RPM-based
capacity prici-ng. FES asserts that A.EP-Ohio's d.*mS
regarding the puxpozted harm that would result ftozn

RPM-based capacity pricing are overstated and
unsupported by any evidence ixz the irecord. FES adds that

AEP-C)hi.o made no attempt to comply with the
rPq,virem.ents for emergency rate relief.

Additionally, FES contends that the Interi.m R. Lief

ExterisiQn Ezstry is unxeasonable and urdawful because t is
in direct conflict -with the RAA and RPM, ptaxsuar? to
which capacity pri.cing is not based on a traditional cos -of-
service ratemaking methodology, but is instead intern ed
only to com.pensate RPM part-i.cipants, includir►g W

Fntities, for emuri.hg reliability. According to tES,

capacity pricing is not intended to compensate AEP-Ohio
for the cost of its generating assets and only the C'.onzpa y s

avoidable costs axe relevant.

FES also argues that the Interim Relief ExtensiQn En:try is

trmeasonable and unlawful because it imposed cap^ity
pricin.g above the RPM-based price on tier-one custoz^a.ers

thot have always been entitled to RPM based ca.palcitY
pricing, With.out any explanation or sxrpporting evi.denm

FES adds that tier-one customers at-Ld CRES providers will
be severely prejudiced by the Commission's modificatictt.

Fi.naBy, ITS argu.es that the Interi.rn R.elsef Extension E*try
is unreasonable and unla-,vful because it ey-#ended an
improper znterizxz SCM without sufficient jissiifitativii ap 4o

why the Coznmi.ssion elected to continue above-zn.afkef

-23-
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capacity pri.cing, despite its earlier determination that I 'the
interirn rates should oznly remain in effect though May; 31,

2012_ pFS contends that the Comrnission re.lied. on
trad.itional cost-of-service concepts 'that have no relevance

(58)

(59)

in this proceeding.

OMA argues that the Conmission's app.r.oval of AEI'-

Ohio's proposal to ir?.crease a-nd extend the Comp - y's

izzteri.m capacity pricing is not supported by record
evidence. QM:.A adds that a majorif:y of th.e Comrnis. ion

was unable to agree oxt a rationale for gran.iing the
extension. OMA. eoncl.Udes that ti$e Caznnu.ssion sh6uld

reverse its decision to grant the exter ►sion or, zn i the

alternative, retain the interirnn capacity pricing adopteyi in

the Interim Relief Entry.

p,EP-Qhirr responds that the majority of the argum^nts
raised by FES aiid CIMA, have already been considered ^and
rejected by the Cozxuniss"on on rEiunerous occasions d.uring
the course of the proceeding and should again be rejedted.
Regarding the remaining arguments, AEP--Ohio notes hat
the Couuxnassion thorougldy addressed aIi of the arguztxi?nts
that were raised in response to the Cornpany's motiol for

extension.

(60) As discussed above, the Commission fa.nds that t we
thoroughly explained the basis for our decision to g^ant

interim relief and approve an interim capacity p.ri - g
mechanissm as compensati.on for AEP-Ohio's iZ.

obligations. In gra.-nti-ng ax-t extension of the in.teri.m r"ef,

the Comsr~ zssion found that the same rationale contix^.u to
l eciapp^.y. In the Tnterim ^telxe€ p^ctension Entry, we exp

that, because the circumstances prompting us to gran the
interim relief had not changed, it was appropriatO to
continue the interim relief, in its current form, fo^ an
additional pexiod while the case remained pending_ >Tb.e
Comrn.ission also speGificalty noted that various factors Ihad
prolonged the course of the proceeding and delayed a^nal
resolution, despite the Comnnissron's considerable e ozts
to maintain an expeditious schedule. We upkold our b^-Lief
that it was reasonable and appropriate to extend the

me6tdn1s11L '"u°"itd:e;i dhr`einterim capacity pricn g
circumstances. Therefore, rehearing should be denied.

-24-
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T xtensian of :interiin ^C Ivf . {

(61) FES argues that the Interun Relief E,xtension Fff?
and urnlarnrful because it authonzed^unreasonable

^the

extension of an interim SCM that i.s uxdawfizl,^ as
der^onstrated in. FES' application for rehearjrxg of thle
Interim Relief Enrxy- Similarly, IEU-ohio reiterates i the
arguments raised in its briefs and application far rehe g
of the Iritorim Relief Entry. AEP-Qhio replies that the
Commiss°ion has already addressed intervenors' argum t.s

in the course of t3.iis proceedi.n.g.

(62) As addressed above, the Commission does not agree t
i^.ie interim SC^11 was u:rdawful. For the sa.m.e: rea ns
enumeratecl. above with respect to the hzterim. Re^ief ' try,
the Coixtmission finds nathing improper in our exterLs`a.t, of

the interim. SC_ for a brief peri.od. ^

Due 'rocess

(63) IEU--t?hio contends that the totality c3f the Caz^xfis^i n's

aciiQZVS during the course of this proceedhtg vic^laked '_
Ohio's due process rights under the Fourt th
A-mendrn.ent. IEUU-(71dv believes the Coanmi ssioxT's con. uct

thro-ughout th:Ls proceeding has subjected the posi.tio of
parties objec-ti.ng to AfaP-Uhio`s demands to condexzt:n.a:tion
,it.hout hial. In its memorandum contra, AEP-Ohio

arguea that IEU=Ohi.o`s. lengthy description of ; the
procedural history of this proceeding. negates its (due

process claim. I

(64) The Commission finds no merit ht IEC.T-0hio's due proress
claim. Pursu.ant to the procedural schedule, all par^ies,

inrlucling IELT--Ohio, were afforded ample opportuxut to
participate in. this proceeding t^irc^ugh. mearts of disco ery.
a lengthy evidentiary hearing with cross-ex.arrtinat'toix of

witnesses artd presentation of exhibi.ts, and bri.efing_ ^
fJktio was also afforded the opporiuruty to resgond to ^Ef'-
Ohio`s motion for intex-im relief, as well as its motion fofr an
extension of the interim relief. As the record reflects, tIJ-
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Ohio took full advantage of its opportuzutS.es tnd,
1aceordm-gly, its request for rehearing should be deri.ied.

Reqazests for Escrow Accotzixt or Refund

(65) OMA a<sserts that the Interim Relief Extension 4try
lxnder.nvzxed c-ustomer expectations and substaiitially

harmed Ohio ma.n.tifact^arers and other customers. UMA.

notes that, as a result of the Interim Relief Extension E#tryP
all customers, incluc3ixs.g customers in tier one, ere
rec^izired to , pay capacity ra.tes that were substant^ally
Mgher than the current RPM based capac-ity price, contrary

to thenr̂ reasonable e.xpeceatioTis, and to the detrixnex# of
their business arrangementtis and the competitive rna4ket.
OMA adds that the CorsLmission failed to considel its
recommendation that ApP--Ohio deposit the differ(^-ncce

between the two-tiered interim relief and the RPM=b4sed

capacity price in an escrow account.

(66) JEU-Qhio asserts that the Canuni.9siQn should direct AEI"-

0hucr to refund all revenue collected above RPM-based
capacity pricing, or at least to credit the excess c<>Lteclion

against regutatory asset balances otherwise eligible3 for

a-mortization through retail rates and charges.

(67) In response to JEU,Ohio, AEP-Ohio assert.s that many of
IEU-Ohio's arguments are irrelevant to the Interim R4ef
Extension Entry and thus inappropriate for an app^ical^:on
for zeheaxing. Further, AEP-Ohio c3.isagree.s with OMA that
there is no evidence that the Company would suffer harm

RPM-based capacity pricing. r1EP--Ohio a3so cont nds
that neitd-ter customers nor CRES providers can clai^n a
contijiuing expectation of such prici-ng or rely upon, the

►now rejected ESP 2 Stipulation.

(68) For the reasons previously discussed, the Commi4ion
finds that the brief extension of the interim capacity prn^ing
m.eclianism, without modification, was reasonable uoder
the circuxxtstan.ces. Accordingly, we do not believe that
]E(J-Qhio's request for a refund of any amount in excess of
RPM-based capacity pricing anci. OMA's request that an
escrow account be establi.shed are necessary or apfiropflate.
Further, if intervenors believed that extraordinary r^lief

. ;.
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from the Interim Relief Extension Entry was required,' the

appropriate cotirse of action would have been to seek a

stay of the en.try.

We do not ageee that the Jnteritn Relief Fx-ten.sion- ft try

undermined cusfomer expectations or cailsed subst wtial

harm to cu.stomers_ This case was initiated by the
eomsrdssioat nearly two years ago for the ptxrpose^ of

reviewing 1s,,.bT--Obgo's capacity charge and determuhang
v,rfietlter the SCM shoul.d. be xnodified "zr1 order to proiXiote

com.petition and to erzable the Company to r'ecover the
costs assocs.ated with its FRR capacity obligations. In 1any

event, as with any rate, there is no -guaxantee that the ^rate

will remain uociunged in the ftiture_ We find that the

Iilterim .Relief Ex.ten,sibn Entry appropriately ba.lanced; the
interests of AII."-0hao, CRES providers, and custozx}ers,
which has been the Corrunission's objeci:ve throug;hout this

proceeding.

pacity OrderCa

juri.sciiction

(69) IE1U--0.hio argues that the Capacity Order is unlawful 6nd
uiueasonable bec.av.se the Coznmissaon is prohibited ftom
applying cost-based ratemaking prineiiples or resortin^ to

Chapters 4905 and 4903, Revi.secl. Code, to supervise I,and

reoate generation capacity service from the poini of
generation to the point of consumption. IFU-6hio

contends -F1i:at it makes no difference whether the sexvke is

termed wholesale or retail, because retail e.lecEric service

in.cl:udes any service froxn the point of generation- toi the
point of consumption.. fHtJ-Ohio, asserts that the

Commission's autl-tority urit:h respect to geraeration ser'vice

is limi-ted to the authorization of retail SSO rates that. are
established in conformance -w°ith the requirements of

Sect-ioais 4928.141 to 4928.144, Revised Cocte.

(70) The Schools contend that the Conunission lacks authcbrity
to set cost-based capaci.ty rates, because AEP-0itio's
capacity service is a d eregulated. gen.eratiozt-rei:ated service.
The Schools believe the Commission's authority regarding

_27..
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capacity service is`lirnited to effectuafiirlg the state's e.nergy
pollcy found in Section 492$_02, Reva-sed Code,

(71) In the Capadty Order, the Comsnission dater.tzz.in.ed th^.t it

has a-Li.thority pursmxtt to Sections 4905.04, 49(15.{35, pnd

4.905.06; Revised Code, to establish the SCM. -iNe

determined that AEP-C)hio's provision of capacity to CRES

pro-viders is appropriately characterized as awholesale
transaction rather fihaxi: a retail electric service. We noted
that, although wholesale transactions are generally subject

to the exclusive jurisdiction of FERC, our exercasO of

jurisdiction in this case was for the sole ptzrpose I Qf

establishing an appropriate SCM and is consistent -Mfh
Section D.8 of SL-hedule 8.T of the ;FERC:-approved R.

Additionally, we noted that FERC had rejected AEtI C's

proposed formula rate in light of the fact that the

Conz-misszon had established an SCM in the Txdtiat En-b}y 1g

The Commission furEher deter.mYne.d, wtitlun its discretion,
that it was necessary and appropxiate to establish a cfost:-
based SCM for ^F1.EP- C?hio, pursuant to nur regul.a^ory
authority under Chapter 4905,. Revised Cocie, as we as
Chapter 4909, Revised Code, v^hich autXir^rized ^the

Commission to use its traditioxlal regulatory authorit^ to
approve rates that are based on cost, such that the resul.. iszg
rates are ;ust and reasonable, in accordance with Sec^on:

4905.22, Revised. Code. Because the capacity service at

zssue is a wholesale rather than retail electric setvice,i tk e
found that, although market-based pncing is contempi i ted
in Chapter 492$, Revised Code, that chapter pertaim s c lely

to retail electric service an.d is ihus inapplicable unde the
c7rcun-tstari.c€s. The Ccsxrtzriission concluded that we ve
an obligation under #xadition.al rate regtttation to e
that the jurisdictional utilities receive just and reaso bte

compensatioir for the services that they xender. How er,

rehearing is granted Eo clarify tfia.t the Coxz»n-r.i.ssio#i is
u-nder no obligation with zegard to the specific aii.echartism
used to address capacxty costs. Such costs may be
addressed through an SCM that is specifi.cally crafted to

meet the stated needs of a partic ►zlar utiLity or tl-irou^ a

rider or other mediaz3isrn.

19 American Electric Power 5erv.ice Corporation, 134 FERC 161,039 (2013).
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The Commission carefully cozi.sidered the questioA of
whether we have the requisite statutory authority in flds
matter. We affixm our fuzdings in the Capacity Order #iat
capacity service is a wholesale generation service be"een
A.EP-t-0hia and CRES providers and that the provision.^ of
Chapter 49M Revised Code, that restrict the Cmmi.ssiOiz's
regulation of competitive rc-tait electric services are
inapplicable. The definitaori of retaxl elecfric se^.`a-i.ce fo d
in Section. 4928.01(A)(27), Revised Code, is more . ow
than .IEiT--Oh.io would have it. As we discussed in the
Capacity Chder, retail electri.c service is "any se zce
involved in supplying or arrangisig - for the su,ppl of
electricity to ultiznate consumers in tk ►f s state, from the

point of generation to the point of consumption." 13ecAuse
AEP-C?hi.o supplies the capacity service in cfuestior^ to
CRES provider s, rather i-han directly to retail cust-ome^s, it
is not a retail electric service, as IEC.7-C}hio appean' to
cflntend, or a deregulated service, as the Schools assert:

Additionally, as discussed above,- we note that Section

4905.26, " Revised Code, grants the Conunission
consici.erabie authority to re-view rates20 and autt-torizes' our
investigation in this case. The Commission properly
initiated this proceeding, consistent with that statut4, to
examine AEP-0hio's exi:sfing capacity charge for its FIZR
obli.gations and to esta.blish an appropriate SCM upon
completion of our review. We gran.t. rehearing for tt-ie
lirnited purpose of clarifying that the Capacity Order was
issued in accordance with. the CC'ommission's authority
found in Section 4905.26, Revised Code, as well as Secti.ors
4905.04, 4905.05, and 4905.06, Revised Code.

Cost-Based SCM

(72) OCC argues that the Commission exred in adopting a^ost-
based SCM rather i:f-taxt f%n.ding that the SCM sho-ul^ be
based on RPT\4 pricng. Similarly, the Schools argue fhat
the Cozn.missiort failed to find that RPM-based capacity

-29-

20 y[ PP' ^.o., Ohin COa?sumerS' Cuunsel v. FuEr. i,r67. C.omrn_, 110 Ohio St.3d 3, 4{}Q (2006); Atlnd

Comnxunzcafrcros Serurces, :£rr.c. v. Puia. LZfiI. Comm., 32 {:3hiQ St.3ci 115,117 (1987), Vriiv iiraz'ries i_o, v.

Pzcb: LZIil. Cmnm., 58 Ohio 5t2d 153,156r158 (1979).
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pr.r.cing.is reasoriabl.e and lawful and shotzid be reizas ted
as the SCM. AEP-Ohio replies that the arguments rc^ ed

by C)CC and the Schools are unsupported and have aXre dy
been considered and rejected by the Commission. A^P-

fJhio notes that the Commiss%cin determined that it haslihe
authority to establish an SCM based on the costs assac:i^ted

wii-h. -the Company's FIZR. capadty obligations.

(73) FES contextd;s that the Capaeity Order unlawfully d
unreasonably established an ^ based on ernbed zd.
costs. Specifieally, FES argues that, pursuant to the
la.ngt2age- and purpose of `the RAA, the ondy costs that {cr'2n

possibly be consT.dered for pricing capadty izs: PJM are
avoidable, not embedded, costs and that AEP--U 'o's
avaidable costs would be fexlly recovered using RPM b ed
prici.n.g. FES asserts that AEP-Ohio's FRR cap ity
oblig.ation:s are not defined by the cost of its ' ed
generation assets but axe instead valued based on. Pm's
reliabjlity requirements. FES believes that the Cap dty
Order provides a competitive adva-atage to AEP-0h.io in
that the Company uffl be the only capaczty supplier in JM
that is guaranteed to recover its full embedded costs for
generation. FES notes that :AF.P-Qhio's status as an FRR
Entity does not justify different treattnent, as there is no
material difference betWeen the FRR L',feCLioit and

participation in PJM's base residual auction.

(74) AEP-Ohio argues that the CoIxurussion: appropri4tely
determuted that cost, as the tc-rm is used in Section 13.B of
Seh.edttle 8.1 of the RAA, refers to embedded cost. AEP-
Ohio notes that no reference to a^voided cast is contai^ned
vvithin Secfion R8 of Scheduie 8.1 of the RAA and that, as a
participant in Che drafting of the RAA, the Compaliy
understood that the reference to cost was intended to n1,ean
einbedded cc9st, AEP-Ohio contends that, becatzse avoided
costs are bid into the RPM's base reszdu.al auction, ^Fs'
argument renders the option to eskabhsh a cost--bosed
capadty rate under Section D_8 of Schedule 8.1 of the I:I^.A

xrt:earurtgl.ess.

(75) L ike PES, TELT-Ohio argues that the Capac^ty Order is in

.. . conflict w.it..1^ the RAA for numerous reasons, ineiucur<g;tiiat
the order does not account for Delaware 3.a-w; ignorel the
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(77)

RAA's focus on the entire PJM region and the 's
objecUve to support the development of a rc^ ust
coxnpefifiive marketplace; finds that use of the term °'c st'•

in the RAA means embedded cost; and is based on ^

C)hiQ's flawed assumptions that the Company is an
Eni:i.ty with owned arzd corttroBed gersnera#ing assets ^hat
are the source of ca.pacity provided to CRES prr^vi, ers
serving retail customers in the Company's certified eleq^ric

distri:bu.tion: service area.

Iii its memcaraaadum contra, AEP-Ohi.o notes that IpU hi0
fails to explain how the application of Delaware law vr d
make any praci3cal difference ^^th respect to the

Cozn:rni.ssion's iztterpretation of the. RA:Ae AEP-Ohio argues

that the RAA camot be interpreted to mean that s^ate
commissions are constrained by Delaware law m
establishing 4n SCM. AEP--ohio alst+ contends that, i.f the

xeferer►.ce to cost in Sectioxt D.8 of Schedule 8.1 of the
is interpreted as avoidable cost, it would render the
provision meaningless. .AEi'-0hio add.s that lEU hYC^
relies on inapplicable U.S.- Supreme Court precedent in
support of its argment that cost does not mean embedded

cost.

`phe Commission finds that the arguments raised by the
Schools, OCC! FES, and TEU-C7hio have already een
th.oroughly considered by the Com.m.ission and shc^vld
again be deni.ed. As discussed above, the Cvrrunission:fias
an obligation to ensure that .A.EP-Ohio receives reason kle .
compensation for the capacity service that it provides. We
continue to believe that the SCM for .AFP-01-i:o shou.l 4 be
based on the Compan.y's costs and that RPM-b ed.
capacity pricing would prove ' irnsufficien'E to eld
reasonable compensation for the Company's provision of
capacity to CRES providers in fial.ffllinezxt of its

capacity obl.i.gations.

Tnifiallyy, the Commxssiorn finds n.o merit in IEli-Q e
daim that AEP-Ohio is not an FRR Entity. A-fth gh
AEPSC signed the RAA, it did so on. behalf of the

Corr►.pany. The Comznissa.on also disagrees with .'
contention that the Capacity Order afiora:s an ^^due
competitive advantage to .AET-C?hio over other caplcity
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suppLiers in PjM. The Commission ini.tiated

proceediag solely to review .AE.P-Ohio's capacity costs d
determine an appropriate capacity charge for its

obligation,_̂ s. We have not considered the costs of an.y 0 her

Gapacity su.pplier subject to (-)ur jurisdiction nor do we a.nd
it appropriate to do so in this proceeding. F-ardter, the

Ceznmission does not agree that the SCM that we ave
adopted is inconsistent with the ItAA. Section D. of

Schedule 8.1 o.E the RAA provides only that, ,w-ttere the ate

regolatory juriscliction requires that the FR.K Ez^ti be
cozn.p^:usated for its .FRR capacity obligatioxss, su.ch Ivf
will prevail. There are no recluixemexats or limitatia for

the-SCM in that section or el,sewb,.ere in the RAA. Altho gh

Section D.8 of Schedule 8.1 of the RAA spea-fi y
contemplates that an SCM may be established by the tate

regulatory jurisdiction, neither that section xaor any o er
addresses whether the SCM raay provide for the recs ery

of embedded costs, nor would we expect it to do so, ven
th.at the kRR Entity's compensation is to be pro,vide by

way of a state mechanism.. The Commission finds tha we

appropriately adopted an. SCM that is consiste.n.t wwith

Section D.8 of Schedia7.e 8.1 of the RAA and state Ia.w aiiu

that nothin:g in the Capacity Order is otherwise con to

the RAA.

Ennez'^ Credzt

(78) AEP-UIhio raises numerous issues with respect to the
energy credit recommended by Staff's consuitaRt in :ffli.ss
case, Energy Venturres Analysss, Irtc. (EVA), which ?was
adopted by the Coun.vssioza- in the Capacity o-rderr. its
first assignment of error, AEP-4hici contends that^the
Commission's adoptioxl of an energy credit of
$147.41/MW-day was flawed, given that EVA assu"d a
static shopping level of 26.1 percent throaagh.0ut ^ the
relevant timeframe. A.EP--abio notes that, accordi.ng to

Staff's own witness, the energy credit should be lower
based upon the established shopping Ievel. of thi.rty petcent
as of April 30, 2012, A.F.f'-OXv.o adds that the energy ed.it
should be substantia2ly lower based upon the incr ed

TRIP-M-based can citYi^Creis oT sla0 ur `^1^a^ °vGr^ ^c'":^* r±^

prj.(ing, AEF-Oh.tzl believes t^"Iat there is aI1 3.rtCOl7sist nCY

-32-
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beiwee7t the Commission's recog;ni.tiort in tJie Capa 'ty
Order that IZPM-based pricing will cause shoppin to
increase and the ComnFissi.on's adoption of E,A's
methodology without an adju.st-rnent to reflect a hi her
level of shopping. At a rr^inFmum, AEP-C7hio argues . at

the Comnussiori Shotild account for the actual shop -zztg

level: as of the date of th.e Capacity Order.

(79) IEU--0hio responds that the arguments raised by AEP-Qhio

in its application for rehearing assume that the
Comnnissxon may act beyond its statutory jurisdicfia:on to set

generation rates and that the Corrunission znay urtla w lly
authoiize the Company to collect transiti.on: revenue. U-

Oliio also contends that ,all of AP,P-0hio's assignmert of
error that relate to the energy credit are based on the
flawed assumption that the Company identzfied d

established the incurred cost of satisfyirig the FRR En 'ty's
capacity obligatioxts. IEU-Ohio notes that AEP-Ohio's cost-
based methodology relies ox-i the false assumption that the

Company's owned and controlled generating assets ar the

source of capacity available to CRES providers se V g
customers in the Company's distribution service terrztozy.

(80) AE.P-Qluo also argues that there are a ntzniber of errois in
EVA's energy credit, resulting in an energy credit that is
umeasonable and against the ma7nifest weight of the
evidence. AEP-Ohio contends that the Corrmu ion
adopted EVA's energy credUt without meaningful
explanation or anal.ysis and abdicated its statutoxy duty to
m.ake reasonable findings and conclusions, in vi.olatiotr of
Secfior< 4903.09, Revised Code.

Specifically, AEl'-C3hxo a-sserts that EVA`s methodology
does not witftsf:a.nd basic scrutiny and is largely a black box
t3.iat cannot be rneartgngfully tested or evaluated by ot t ers;
EVA failed to calibrate its model or otherwise accourf for
the impact of zonal rather than nodal prices; EVA errejd in
foreQasting locational marginal prices (LM7[') irastead of
using available forward energy prices, which were use4 by
Staff in the ESP 2 Case; EVA used irtaccurate iand
understated fuel costs; EVA failed to use correct heat ilates
to capture -l,tulas^11l1AttL and start ^LLlt. operating clJ1.^7tr

and Jassociated cost impacts; EVA wrongly lJincorpor^ted
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traditianal OS..S niargins and otherwise failed to prop^rly
reflect the impact of the pool agreement; and EVA's

estunate of gross marginLq that AEP-C'ihio will earn ftom
Juxie 201.2 throtagh May 2015 are overstated by nearly 2Q0

perc^tt. AE,'I'-Jhic^ arg-ues that, at a mirumum, : Ehe
Commission should conduct an evidentiary hearing on
rehearing to evaluate the accuracy of EVAA's ene.rgy c^ied.it

compared to actual results. In support of its req^est, r'-

C^hio prc^f.fers tha.t J^.^s:'s forecasted energy xrtargix^ .s for

June 2012 were more than three tirnes hi.gher than the.

C.ompany's acb-zaf mar.°gin.s, resulting in an energy credit
that is overstated by $91.52 jMW--day, and that provisioziat
data for July 2012 confirms a siwilar degree of error i:n.

EVA's projections.

1^EP-Oh.to also points out that Staff addmdtted to sl.gnifit,

inadvertent errors in Staff witness I farte-r's tes ' ny
regarding calculation of the eaiergy credit and that 5taff
was granted additional time to present the supplexn. taJ.

testimony of Staff witness Medine in an attempt to ca ect

the errors. AEP-Ohio. notes that Staff presmted t ee
different versions of EtTA's calculation of the energy cr dit,
whi.ch was revised twice in order to address errors in the

calculation. AEP-Ohz.o asserts that the Comutission

nevertheless adopted EVXs energy credit witliout mention

of dese proeedurai irregularities. In any event, .AEP-6hio
believes th.at W. Medine's testimony only partially ^n:d

s7zpP.rficially addressed Mr. Harter's errors. A.:ccordir►' to
AEP-C}hi.o, the Commission should grant 3:he Compai^;y's

appl'zcation for rehearing and address the remaining
fundamental defsezena.es ara. EVA's methodology in. order to

avoid a reversal and remand from the C3hio Supreme

Court.

(81) TTS responds that the Comnn.i.ssion already considered and
rejected each of 1i,,:EP-Ohio's arguments, FES adc3:s that
there are flaws in the energy credit Ca.tcul.ated by A^^EY'-
()hio's own witnes.s and that the Cozripany's critic.i.snl^ of

EVA's approach lack rnerit.
[

(82) The Conumission finds that AEP-Ohio's assignmenf<.a of

error regarding the energy credit should be ci:eitied. First,
vtnth respect to EVA's shopping asstxmp'tion, we find
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nothing anappropriate in EVA's use of a static shop ing
level of 26 percent, which reflects the actual leve of

shopping in .,?^EP-Uhio's service territory as of ^rch 31,
2012, which was around ffie time of EVA's analysis. We

recognize that the level of shoppin.g will cositinizMly
fluctuate in both direchons. For that reason, we believe
that it was appropriate for EVA to use the acExzsl level of
shopping as of a recent date, rather than a projection, and

fn.d that EVA's figure is a reasonable approxirnata:on.

EVA's use of a static shopping level provides certain# to
the energy credit and capacity rate. The alternative wuld
be to review the level of shoppi-ng at regtilar interval an

option that would unreasonably necessitate con ual
recalculations of the energy credit to reflect the shoppin..,
level of the moment, while i-titroducing uncertainty into the

ca.padty rate. The Cornmi.ssion also notes that, contrary to

AEP-Ohio's assertion, Staff witness Medine did not testify
that the energy credit sl^•oul.d be adjusted to reflect the
current level of shopping. Rather, Ms. Medine testifted
only that F:'VA. assumed a shopping level of 26 perien:tf

which was the Ievel of shopping as of March 31, 2012, and

that this figure was used as a conservative approarh21

Regarding the alleged errors zn hVA's approach, ' the

Commission notes irdta:ally that we explained the basig for

our adoption of EVA's energy credit in the Capacity Order,
consistent with the requirments of Section 49{?3<W,

Revised Code. A review of the testimony of Staff vvitn*es

Medine and Harter reflects that EVA sufficiently' described

its methodoIogy, including the fuel costs and heat 4ates

applied in this case; its decision to use zonal prices :arcd

forecasted LMP; and its accounting for OSS margins laz-td
operation of the pool agreexn.eri.t.22 We affirm our findiDg

that, as a whole, EVA's energy credit, as adjusted by' the

Coxxa.mission, is reasonable. Although AEP'-C?hio contl^n.ds
that E-VA should have used diffexent inputs in a niimbOr of
respects, we do not believe that the Cou7.pany has
demomtrated that the Y.nputs actually u.sed by EVA; are

unreasonable.. .AE.P-ohio's preference for other inputsthat

2i Tr. X at 23.$9< 2194; Staff Ex. 105 at 19.

22 Staff F.jc.1tl1 at 6-11,105 at 449.
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weauld result in an outcome more to its likizZg is n t a
sufficiezit ground for rP1^.eax-mg. Neither do we find y
relevance in AEP-Qhio's claimed procedural irxegiAarities
with respect to EVA's testimQrRy_ Essenti_ai.l,y, ; the
Coznm.ission was presented with two difEerent
methodologies for calculating the energy credit, both of
which were quesioned and critici:zed by the parties.
Overall, the Coninzissioii believes that h`STA's approach is
the more reasonable of the two m projecting AEP-Ohi.a's

future energy .nuiargi.xzs and that it will best ensure that; the

Com-payn.y does not over recover i-ts capacity costs.

Authorized Cam^ensation

(83) QCC argues that the Commission erred in finding that
^rgecom.perRsatian of $188.88/MW-day is an apprapriate ch:

to enable AEP-Ohio to recover its capacity costs for its VRR
obligations frc}zr►. CRES providess. OCC notes that the^e is
no evidence to support the Comntission's finding, ven
that no party recomrriended a charge of $188.88/MW ay.
C)CC further notes that the ComIItissiort adopted -
Ohia's unsupported return on eqraity (ROE ), wi aut
explanation, in violation of Section 4903.09, Revised Co e.

(84) In respcrnse to C7CC, as well as si.milar arguments 4om
QMA. and QHA, AEP-Ohio asserts that the ROE apprdved.

by the CQnimissicir ► is, supported by relevant and
competent evidence and that the ROE is appropriate for the
increased risk associated with generation service. Given.
the considerable evidence in the record, AEP-4hics
contends that the rationale for the Commission's reje cpon
of Staff's p'roposed dtavmward adjustment to the
Company's proposed ROE is evident.

(85) Tn the Capadty Order, the Coriunissian explained

tharou.ghly based on the evidence in the record how it
detersnirz.ed that $188.88/mW-day is an approp4iate
capacj:ty charge for .fE.'-Ohio's FRR obligations. We 61so
explained thaat we declined to adopt Staff's reconmeo ded
ROE, given that it was solely based an a stipulated kOE

from an unrelated case, and concluded that the ^OE
proposed by AEP-01uo was reasonable -LwId-er 1 the
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circ^.n^.stances in the present case. The e-vzdeuce of reord
reflects that. A.EP-{3hio's propOsed RQE is consistent *t1_1
the ROF.s that are in effect for the Coztipany's a€fitiatesi for

wholesale iransactkons in other stafies.23 Therefore, the

requests for reheari.ng sh.otfld be derii.ed.

Deferral ot JDifference Between Cost and RPM

'.Deferral Authori

(86) IEJ-t)hio argues that the Commission is prohibited under
Section 4928.05(A), Revised Code, from regola.ting or
otherwise creating a deferral associated w.ith a cozxtpeti#ve
retail electric service undez SecE.-ion 4905.13, Revised Cpde,
and d-at the Comrr ►isston. may only atatliorsze a def^rral

resulting from a phase-in of an S^ rate pursua^^: to

Sectt.orE 497&:144, Revised Code. IEC3-0hi:o further nbtes
that, under generally accepted accounting princi les
{G.AAl'},. anly an zncurred cost can be deferred for f-Ya .e

collection, and not the difference between two rates. i _

C.)hio also asserts that the Commission unreasonably d
unlawf-nty determined that A.EP-Clhia might s fer
financial harm if it charged RPM-based capacity pri ° g
and established comper<saiion for generation cap city
service designed to adclress the fina-nea.al performance of
the Company's competitive generation business, d.esf,pite
the Coznznissiom's prior confirmation that the Compaii^y's
ear.niags do not matter for purposes of establi"g .

generation rates.

(87) AEP-Oho asserts that i.t was unreasonable and unlawfui for

the Commission t+o adopt a cost-based SCM and then o der
the Company to charge CRFS providers the lower. RPM-

based capacity pricing. Specihcally. AEl'-C?huo cont ds
that it was unreasonable and unlawfixl to require the
Company to charge an.y price other tharr. $188.8$/NfV1T-Oay,
which the Coma,zs.sion established as the jti.st and
reasonable cost-based rate. .AEP--O17.io argues that the
Commission has no statutory authority to reqvire the
Company to charge CRES providers less than the st-

23 Tr>IIat3Q5.
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based capacity rate that the Commission detercx-dn.ed ' as
just and reasonable. .

(88) In its memorandum contra, .TEU-Ohio argues that :P-
Ohio assumes that the Comn-Ission may act beyondF its
statutory j-urisdictzon to set generation rates and that ;^the
Corrtmis,sion may unlaw.£ully authori.Le the Company to
collect transition revenue. IEU-Ohio adds that custa#ler
choice wwill be ffiistrated.if the Cvxxarn.ission grants the ri^lier
requested by A.II'-Ohio in its application for rehearsngs

($9) The Schools responc£ that AEI'-Oh.io should not coznp^ain
that the Cowtiission lacks authority to order a def aI,
given that the Company has reft^sed. to accepE the
ratexnaking for.rriula and related process coz^tain zn

Sections 4909.15, 4909.18, and 4909.19, I^evised Cr^de. e
Schools add, however, that the Commission has ide
d.zscrefion to issue accouziting orders under Sectiozt 490.13,
Revised Code, .in cases where the Coxnmission is not setgixtg

rates pursuant to Section 4909.15, Revised Code.

(90) RFSA. and Direct Energy argue that the CornnixssitDn's
approach is consistent with Qhio's energy policy,
supported by the record, and reasonable and lawful. MA
and Direct Energy believe that the Conunis 'on
pragmaf^.callly balanced the various competir^.g ^ir;teres of
the parties in establishin.g a just and reasonable SC.IvI_

(}Z) I^ot%^xg^ that nothzng prohibits - the Coan^na^ssion ^^ ^ orn
bifurcating the means of recovery of a just and rea5o ble
rate, Duke rephos that AII'-Ohio's arguxatent is not ell
founded, given that the Company will be made ale
through the defer...ral mech,a.nism to be established ' the
ESP 2 Case.

(92) In the Capacity Order, the Commission authorized 4EP-
Ohio to modify its .aeeauntzr^g procedures to de.fer the
incurred capacifi^r costs 1iot recovereci. froxx^. CRES pro de.rs
and indicated that a recovery mec^.aazi.iszn: for the def red
capacity costs would be established in the ESP 2 Case, We
find nothing unlawful or iznreasoz^Ie i^t. fifus appr ach.
We continue to beB+eve ^^?at it appropriately ba1_an "--, Qu-x
objectives of er ►abhng AEP-Ohio to fu,Ily recovei its
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bli ati prts!cap aeitY costs incurred in carrying out its F^tR o g
while en.cauraga.ng reta2.l com.petition in the C:Dmpaby's

service territory.

The Co.m.rn7ssion. finds no merit in the arguments thati we
lack the authority to order the deferral. As we noted in the
Capacity Order, the Comini.ssion relied upon the authority

gra.nted to us by Section 4905.13, Revised Code, in direcfing
A.EI'-0h.io to modify its accours.ting procedures to d&r a

portion of its capacity costs. H. avi:ng found diat 1 the
capacity service at issue is not a retail electric service Od
thus not a competitive retail electric service, IEU-Olii.o's

argument that the Comr-iissi.on may not rely ort. Sec4tsn
4W5.13, Revised Code, is ursavailing, Neither do we find

that authorization of the deferral was contrary to G.ANP or
prior Conunission precedent, as IEU-Ohio contends. Ilie
requests for rehearing of IEU-(?hio and. AEP-Ohio shouldf

-therefore, be denied.

Competition

(93) AEP-C)1uo contends that it was i r,reasanable and ^ta

for the Commission to require the Company to su PIy
capacity to CRES providers at a below-cost rate to prornote
artfflG.al, uneconomic, and subsidized CC}xT3_petltloil that is
unsust:ainable and likely to harm customers and the ^te

economy, as weil as the Company.

(94) Duke cnoting that the eviden:ce•is to the cont^jary.disagrees,
Dulce adds that the other 0hi.o utilities use F.X.'M-based
capacity pricing without causing a flood of unsustainable
competition or damage to the economy in the state. ;FES
responds that the deferral authorized by the Cozcuziisfiion is
an appropriate way to spur real competition and to prevent
the chilling effect on competiiiaxt that would result frozn

above-market capacity pricing. FES ccontends that -there is

nothin.g artificial a.n allowing customers to purchase

capacity from 'wi]Iizxg sell:ers at ma;ket rates. RE.SA :,and.

Direct Energy agree, noting that the Capaczty Order iVI

promote real com:,petitiozi among CRES providers t the

^benefit of customers.
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{95) As the Conirni.ssion thoroughly addressed in the Cap city
toOrder, we believe that a capacity ck^arge assessed

providers on the basis of .KPM pricing will advance the

development of true competition in Ap.P-Ohi.o°s service
territory. We do not agree with AEP-Ohio that there is
anythgng artzfi.cial in charging CRES providers the sam.e
market-based pricing that is used throughout PJM.
Lacking any merit, AEP-ohio's a.ssignmon.t of error sfioutd

be denied.

Existi^n'^racts

(96) AFC'--Uhio argues that it was uxreasonable and uhla'fui,

as well as unnecessary, for the Commission to extend M-
based priein.g to customers that switched to a RES
provider at a capacity price of $255/IVIW-day. AEP hio
asserts that CRES providers will enjoy a significant
windfall to the Company's financial detrirrtent. Accor ing
to A.EI'-Ohi:v, the Capacity Order shotdd not appl . to
existing coatracts with a capacity przce of $255/MVil-d.ay.

(97) Duk'e responds that ATP-Uhio offers no evzdezice that ffiese
contracts prohibit renegotiation of przcin.g for gener on
sixpply. IBU-0hio asserts that AF.,F-4hio's argument iust
be rejected because the Company may not Gharge a! rate
th.at has not been authorized by the Commission, an4 the
Company has not demonstrated that it has any valid as^:s
to charge $255/MW-day for capacity supplied to ^RF.S
providers. IEU-Ohio adds that there is likewise no basis to
conclude that CM provide_rs.-wi11 enjoy a windfall, given

the fact filxat the Commission earlier indicated that ^.P1v1-

based capaeity pricing Nvould be restored and such prfcin.g
compia.sed the first tier of the interim capacity pricing
mechan.iszn. FE..S also contends that there is no 7usti.fic*iion
for di.scrmzi.natzrtg af;amst customers formerly claairged
$255/MW•-day for capacity by requiring them to continue
to pay abuve-market rates: RESA and Direct Ealergy add
that customers that were charged $255/MW-day electt-ci to
shop with the expectation that they would eventually be

charged RPM-based capacity priang. C}MA. agseesj that
customers had a reasonable expectation of .KPM-based
r,apacity pricing, regardless of when they elected to shop.
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OMA notes that ABP-iJhio's argument is contrary to state
policy, which requyres that nondiscriminatory retail e1e c

^service be available to consumers.

(98) YIhe Commission finds no merit in :AEP-O:hiors argumext
and its request for rehearing should, therefore, be denied.
The contracts in question are betweexi. CRES providers and
their mstomers, not AEP-C;?hio. It is for the parties to each
contract to determine whet.tier the. contract pricing wifl be
renegotiated iA^t light of the Capadty Order. As between
AEP-01-uo and CRES providers, the Corn.pany should
char .ge the applicable RPM-based caparity pricing as

required hy the Capacity Qrdex_

State Poi%c Y

(99) IZ:IJ-0hio believes the deferral mecharta.s-m is in coili.ct
with the state policy found zn 5ecfion 492$.02j Rev^.sed
Code, which generally supports zeliance on market-based
apprtsaches. to set prices for competitive services surii as
generation servi.ce and sizoitgly favors eompetitio^ to
discipline pzi:ces of com.petitive services.

(100) AEP-Ohio asserts that it was unreasonable and uzxl.a fiu1

for the Co.mr.aission to rely on the state policies set fo in
Sections 4928.02 artd. 4928.06(A), Revised Cod.e as

justification for reducing CRES providers' price of cap city

to RPM-based pricing, afEer the Commission deteri^ed

that Chapter 4928, Revised Code, does not apply t the

capacity charge paid by CRES providers to the Com axty.
AEP-Ohio argues that the Coanmi:ssion determined th t the

chapter is inapplieable to the Com.pany's capacity sice

{but then unreasonably relied upon it anyway.

(101) Duke disagrees, noting that the impact of AP:P--Oh.i_o`s
capacity charge on retail competi.tiozt ir,. Uhio is an issu;e for
Comatission review in this proceeding and that the Issue
cannot be considered without re.ference to state policy.
IELY-fiJhi.o adds that AEP-t3hio has urged the Comma$sion
in this proceeding to rely on the state policy fo d sn
Section 4928.02, Revised Code. 3EU-f7hio also poin out
that the Commiss7:on is required to apply #tLe staiG poR y is:e

making deeis.ions regarding generatfon. capacity se ice.

_4i_
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FE i contends that, if the Commission has tl-te authori to
create a cost-based SCM, then it also has the authorii^r to

edfollow the express guidance of Chapter 4928, ReviP

Code, and encourage competition through the usel of
market pricing. RESA and Direct Energy iaote f:hat Section

4928.02, Revised Code, contains the state's energy pocy,
parts of urhich are not lim.ited to retail elec#ric servi, es.

RESA. and Direct Energy contend that the Capacity C^der

is eomisten:t with Section 4928.02.(C), Revised Code, wluch

requires a diversity of electricity suppJies and suppLiers.j

(102) l'ni:tia3.lyj the Commission notes that, a.lth.ough we

determined that Chapter 4928, Revised Code, has no

application in terms of fhe. Commission's authori to

establish t h e SCM, w e have made it clear from t h e o tset
that one of the objectives in this proceodin.g w to

detez-m3_n.e the 3uztpact of AE:P-C)h.-io's capa.city dtarg on

CRES pro-vi.ders and retail competition in C3hio. Tf7e
Commission cannot accampl'Lsh that objective -cvit out

reference to the state policy found in Section 492N.02,
Revised Code. Furffier, as the Coutmissi.on stated j the
Capac:ity Order, we believe that RPM-based cap caty

p r i c i i n : g is a reasonable means t o promote r
coznpe#tion., consistent with the state policy obje `ves

rtotexn;merated in Section 492$.02, Revised Code. We d

agree witl TEU ^hici that the deferral of a portion of EP-

Ohio's capacity costs is contrary to any of the state policy
objectives identified in that section. The ass%gnxnenfs of

error raised by AEP-Ohio and IEU-Ohio sho'uld be denied-.

^cdden^iar^r Record ana Basis for Commiss^on's

Decision

(103) UCC contends that there is no evidence in the recordi ihat
suppoats or even addresses a deferral of capacity costq and
that the Commission, therefore, did not base its deciszdn crn
facts in the record, contrary to Section 4903.09, l7efis.ed
Code. OCC also asserts that the Cornzni.ssion errf#d in
authorizixig carrying charges based on the weighted
average cost of capital (WACC) tu3.til such iarne As, a
recovery mechanism was approved in the ESP 2^ase,
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OCC believes that any carrying charges shoixld: be
calculated based on AEP-Ohio's long--term cost of debt.

(104) AEP-Ohio responds that OCC's argument ?q moot. AEP-
Ohio explains that the " and associated deferral d"zd;xlot
take effect until Augia.st 8, 2012, which was the datei on
which the Commission approved a recovery nnechanisr^ in
the ESP 2 Case, at2d, therefore, the WACC rate d'zd not

apply.

,(105) Like OCC,, IEIJ--Ohio contends that the Commi..ssiQn's
authorization of carrying charges lacks any supporting

evidex►ce in the record and that the caxryin.g charge rates
approved are excessive, arbitrary, capricious, and contrary

to Comnu,ssivn precedent.

(106) The Commission notes that C?CC appears to assert that the
Conunission may not authorize a deferral unless it 1-ias first
been proposed by a party to the proceeding. We find no
basis for OCC's apparent contention that the Con,sn.is^ion
may nc3t authorize a deferral on our own initiative. As
discussed above, the Con.univssion has the re. u#site
authority pursuant to Section 4905.13, Revised C de.
Further, the rea.som prompta.ng our deci:sion ere
-thorougb.ly expl:aiiaed in the +Capacity Order and suppo^ted
with evidence in the record, as reflec#ed in the order: We
thus find no violation of Section 49(}3.09, Revised Code.

Regarding the specific carrying cost rates authorzzed, -the
Commission finds that it was appropriate to approve the
WACC rate until such time as the recovery rrcedianissa as
established in the ESP 2 Case, in order to ensure that
CJhio was fully compensated, and to approve the long--terra
debt rate from that point forward. AI-we have notea in
other proceedings, once collection of the deferred qasts

begins, the risk of non-collectiort is sigrdficantly reduped.
At that point, it is more appropriate to use the long-t^rm
cost of debt rate, w-l-iich %s'consistei2t with sound regtzlafory
practice and Cozr,mission precedent.7-4 In any event as

24 rn the .Mutkr af the Appdicatum o,f'COtumhus 6outhern Power GvmParry and Qh'o
Po^er Corrrpur€y to Adjust

Earh C'amqany's Transm^^oFZ Cost ,tte.eouery Rid.er, Case No. W1202-.EL-vNE< xund;.^Lg and Order

(I^,ecenber 17, 24}08);. In the Matter of the Application of Columbus Southertz Ferwer Cvmpany and Ohio
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AEP-Ohio notes, OCC's argument is moot_ Becauso 'the
SCIvI took effect on the same date on which the deftxal
recovery mechanism wa,.G approved in the ESP 2 Case, ere
was no period • in which the WACC rate app"ed,
Accordingly, t.?CC`s and IEIT-tJh.io's assignzz^zents of or
sbould be denied.

Recovery of Deferred Capacity Cc+sts

(IQ?) C?CC argues that the Commission erred in alto . g

wholesale capacity costs, which should be the
responsibility of CRES providers, to be deferred for

potential collecti.o-n from customers through the
Company's rates fox reta?1 eleehic service establYshe as

part of its ESP. fJCC- asserts that the Commission no

jurisdiction to authorize AEP--t31uo to collect whole ale

costs fc^r capaca:ty service from retail SSt? costomers. C
contends ishaf notiux^.g in either Chapter 4905 or 4 09;

Revised Code, enables the Co-znmission to autho'a

deferraX of wholesale capaci.ty costs that are to be recov red
by AEP-O.hio thrmgh an ESP approved for reta%l: eIe c

service pursmrit to Section 4928.143, Revissed. Code.

(109) IGS responds that OCC's axgument should be add.resse in
the EiP 2 Case, which IGS believes is the approp 'ate
venue in whzch to d.eterminp- whether the deferred cap city
costs may be collected throitgh aia ESP.

(109) OEG argues that the Commission has no legal authorz to
order f.ztY..^re retail customers to repay the who.l E. e
capacity cost obligations that unregulated CRES provi ers
owe to Ag''-Ohio. OMA and OHA agree with. OEG that
the Commission has neither general ratemaking auth rity
nor any specific statutory authority that applies undei the
circ;.umst<an:c.es to order the d.efezral of costs that the u'`ty
is authorized to recover, and that retail customers ma not
iawfully be required to pay the ivliolesaY.e costs owe , by

Pozoer Company for Authority to Modify Their Accounting Procedure f^r Certain Ptorm-Raintect Saviees
Restoration Costs, Case No. Q8-JM1 -EIrAANf, Finding and Order (Decem:ber 1^, 2ooS); in the Mcztfer
of the Application of C&I4mbus ,;c3uther.t Power Compun:y for Approval of a Mechnnifim to Rewmer D4J^rred

Fuel Costs Ordered tFruler Section 492$.144, Ohio Revised Code, Case No. 1114920-EI,-RDX et szk,

Finding and Order (August 1, 2(I12).
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CRES provide:rs to AEP-Ohio. OEG contends that the
deferral authorized by the Commission will result in fufiure
customers payang hundreds of znilli.o.ns of doJlaxs i-n above-
market capacity rates as well as interest on the defeni-
Accord.ing to OEG, CRES providers should pay the full
cost-based capacity price• of $188.88/MW-day as E1.F.P-Ohio
inecaxs its capacity costs. Noting that shoppmg occurred in
AtP-t'Jhzo`s servvi.ce territory with a capacity chargd of
$7 55/IvM-day, OEG asserts that the record does Snc3t
indicate that a capacity diarge of $188_$$1MW-cEay vvi.ll

1vr►der retail competiiiort and, therefore, there is no reason
to traxisfer the wholesale capacity payment cibligation ftom
CRES providers to ftzt-ure retail c1istomers.

Alternatively, OEG requests that the Comwnission cl"
that eus^#om.ers that have .reasornable arrangements 1and
certify that they did not shop duxizzg the three-yesr. ESP

period are exempt from repayment of AEP-Ohio's deferred
c.apaci,ty costs; any deferred ca.padty ccssts wiI1 be allocated
and recovered on the same basis as if the CRES provi4ers
were charged the full. capacity xa.te in the first place (z.e, on
the basis of demand); and the Company is requir to
reduce any deferred eapaacity costs by the rele a.nt

accumulated deferred income tax during the recovery
penod so that the interest expeztse reflects its a4ti.iai
carrying costs. OEG asserts that payment of the deferred
capacity costs shoutd be collected only from 'CRES
providers or shopping cu.stomer5, -whach are the entities

that will have benefitted from the initial RPM-based

ca.paca.f.yy pncmg,

(110) AEP-Ohio and numerous interverEors disagree with O1^G's
characterizati.on of the Capacity Order as ha ing
represented that the deferral is an amo-unt owed by CRES

providers to fihe Campany. AEP-Ohio asserts that the
Con urtission dearly indi.cated that all custoxziers, irr.cluffing
customers wi.th reasonable arrangements, sho-al.d pay for
the deferral because they benefit from the opportunity to
shop that is afforded by RPM-based capacity pridng. ABP
Ohio offers a sinzilar response to the contentions of OCC
and OMA/OHA. that the deferral is solely the obligation of
CRES providers. .AII.'-Ohio notes that aE customers beoefit

-45-
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from the provided capacity, which was developed or
obtained years ago for all connected load basa_d ori. the
Com.pan.y's FRR obligations. AEP-0hdo argues that, ifit-he
Commission does not per-xsLit recovery of the defe^red
capadty costs from re-W ottstomer.fi, the deferred amdtzrtt
should be recovered frorn CRES provi.ders. AEI'-C7bia 41so
reciuests that the Conm-zissian ereate a backstop rezzied^ to
e r t s u r e t h a t t h e f u ll d e f e r r e d amount is collected from CRFS
provY.ders; in the event the Company as not able to rec ver
the deferred costs from retail customers as a result o an

appeal. '

;[n respo3nse to arf;azments that the Commission lacks
statutory authority to approve the deferral, .AEP-t
asserts, as an initial matter, t:hat such arguments shoul
raised in the ESP 2 Case, because recovery of the deferi
to be addressed in those proeeedings. AEP-Ohio adds
the Contmission explained in the Capacity Order tb
may authorize an aecounfing deferral, pursuant to See
4905.13, Revised Code, and alsor noted, izz the ESP 2 C
that it may order a just and reasoraable ph.ase-in, purs
to Section 492$,144, Revised Code, for rates establi:
undes Secdon 4928.141, 492$.142, or 4928,143, Rev
Code.

be
1s

it

(171X} FES responds to C?EG that the oxt).y amount that AFP-9hio

can chc"trge CRES providers for capaCity is the RPM-b"
price and that the deferral does not reflect an:y ^os#

obligation on the part of CRES providers. FFS adds that

the deferral au.thox7zed by the Commi.ssion is an abOve-
anarket subsidy intended to provide fmancia). benef'as to
ALP-0hio and that should thus be paid for by a1f o^ the

Company's customers, if it is maintained as part of' the

SCM. FES also asserts that UEG's argument regarclin^ the
Com.mission's Iack of statutory authority to csrder the
deferral is flawed, because the Cnrnniissiori:'s au.thori .. to

establish the SCM is not based on Chapter 4909, Re i sed

Code, but rather on the IUA...

(112) PJESA agrees wi.tft FES that the deferred amount iS; not

owed by CRES providers and that the Commissxon clOarly

indicated that CRES providers should only be ged
RPM-based capacity pricang. RFSA notes that, prac* y

: ^ . ...

- . ^
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speaking, the deferral author^.zed by the Commzssion ^s: the

only wayin which to rsaaintain RPM-based ca.paraty pri6tg

in AEPCrhio`s service territory, while also eri,suring i the

Company recovers its embedded costs until corp4ate
separation occtzrs. RESA adds that all mstomexs sli:Quid
pay fbr the deferral, because all custome.rs have "the

opportunity to shop and receive the benefit of the OM-

based capacity prixing. RESA contends that the facf that
some level of competition may sti11 occur is not ^mt-i#°ication
aio,ne to charge. CRES providers $188.88%1'v1W-diay.

According to RESA, the Commission has the necessary

authority to establish the deferral and design the SCM it

did {

(113) According to Duke, OEG mnsconstrues the nahzre bf a
deferral. Duke poixnts out that OEG incorrectly
cha.ra"cterizes the deferral as an amount owed to the pRR
Entity, rather than an amount reflecting costs incurred but
not recovered. L3uke also notes that the Commission has
speci.fica:lly directed that CIZE5, provic3"ers not be charged
more. than the RPM-based price. Duke argues t.hat;. the
deferred amount is, therefore, not 'the obligation of
providers. Duke disagrees with (^EG's argument tha^^
Concnxissian has no authority to authorize a defe^rral,
noting that, although the 0hio Supreme Court has held
that the Comtnissi.ott r.nust fix rates that will provz^e a
utility with appropriate annual revenues, it has nok
determined that the Commission is barred from orderihg a
deferral. - -

(114) The Schools contend that coll.ection of the deferral ^om.
CRES providers or customers would cazise Ohi.o's sc^ools
serious financial harni. The Schools believe that C RES
providers may pass the increase through to their shopi:ng

ate shock for Qhio's schools.

-^Y7-

cmtomers under existi-zg contzacts or termti.nate the
contracts altogether. The Schools add that, pursuant to
AE;P-C?hi:o's proposal for a-retaii stabili:ty rider (RSR) in the
ESP. 2 Case, the eapa.ei.ty charge adopted by. the
Commission in this case could result in an increase tq the
RSR of approximately $550 m.illion, svhich could leao to
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(115) ;JIAA and (J:EA contend that the authoxi:red deferral is so
large that it will subsfa:rifia3ly harm custom:ers_ They assert
that, if AEY-Ohio's shopping projections come to £ruition,
the amount of the deferral will be approximately $1726
mi1lion, plus carrying charges, which rer ►.ders the c:apa^ty
charge unjust and unreasonable, contrary to Section
4905.22, Revised Code. OMA arzd t^.7^H,A. conclude tltatk on
r.ehearing, the Commission should revoke the deferral
aixthority granted to AEP-Ohio or, at a minimurn, find that
Staf.E's xecommended ROE is reasonable and rednce ! the
cost of the Cor.npany's capacity charge by $10.09/MW-dia,y.

(116) A.EP-Qhio replies that the arguments of the Schools and.
C)MA and OHA regarding the size and impact of the
deferral are premature and speculative, given thaf eir
projections are based on a number of variables that are
uncertain, such as futuxe energy prices, fufiure shap^ing
levels, and the ultimate ou#:corne in the ESP 2.C'ase,

(117) F.ES asserts that, if AEP-01hio is permitted to recover ifis'full
ernbedded costs, the Commission should clarify thafi. the

deferral recovery rnechanism is nonbypassable because the
excess cost recovery serves only as a subsidy to the

Company and, tberefoze, all of its custonaers shauJ_d be
required to pay for it. M believes that a n.vnbypassable

recovery mechan:ism is necessary to fu1_fill ', the
Com.nni..ssion's goal of promoting competition. . FES 4.so

asserts that the Coxnmission sh.ould recognize AEP-Ohio's
impending corporate separation and direct that the SCM

wil remain in place only until january 1, 2014, or iz°arl.sfer
of the Company's generating asseEs.to its affihate, in order

to avoid an improper cross-subsidy to a competitive,

unregulated supplier.

(118) OEG asserts that FES mischaracterizes the Capacity £?^der
in describing the deferral as an above-market strbgidy.

OEG also corztend-s that the SCM established by' the
Commission does not consist of a wholesale market-baised

charge and a cost-based retail chaxge, as FES believes.

According to OEG, t.he Capacity Order explicitly states lth.at
$188.88/MW-day is an appropriate charge to enable 4EP-
01-iio to xecover its capacity costs for its pR1.2 obligatons

from: CRES pr.oviders. OEG also notes that the RAA does

-48--
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not perrni.t capacity costs ta be recovered frorn z^on-
shopping customers pcirsuant to the SCM. Because the
Commissian established a wholesale cost-based capacity
charge of $188.$8/MW-day, OEG believes that the ch.^rge
must be paid by CRES providers. OEG argues that state
law does not authorize the Comxnission to assesO a
wholesale charge directly to shopping customers. ^EG
concludes that the SCM r.ark. only apply to CRES provi ers
and that the Commission has no authority to direct. ffiat
deferred capacity costs be reeavered on a nonbypassable
basis. C7C'C agrees with the arguments made by OEG and
notes that there is no statutory basis upon -whi.ch -the
Commission may order recovery of the deferred capacity
costs from all customers under the provi.sions of an ESP;

(119) ®CC also argues d.tat FES' argument for a nonbypas
CZ^cost recovery rrtechanism should be rejected because

providers should be respoins:ibJe for paying capacity c sts.

fJCC notes that, if a wholesale cii.arge applies to x tail
customers, the result will, be unfair coanpetifion, doiible

paymextts,_ and disczxuzzziatron xn violation of Se,+ris

4905.33, 4905.35, 492$<0:^(A), 4928.02{L}, and 497-$.14I,
Revised Code. OCC argues that non-shopping cListorners
should not have to pay for an anticompetitive subsidy for

the sak.e of competition, twhrch is contrary to SeOion

492$_02", Revised Code. C}CC also disagrees with M`
characterization of the Capacity Order as providing a

subsidy to AEP-Ohio. .According to OCC, there can b no

subsidy where AEf'-C^hio is receiving compensation fo^ its

cost of capacity, as detemained by the Com.mi.ssron.

(120) TEU Ohio also urges the Commission to reject FES' request
for darificati.on and argues that an unlawful and
unreasonable charge cannot be made lawful azzd.

F:hargreasonable sin^:ply by making it a nonbypassable

(121) A.EP-C?hio argues, in response to FES, that it is lawful d
reasonable to continue recovery of the deferral dfter
corporate separation occurs. AE:P-C3h.io notes that the
Commission already rejected FES' arguments in the l.' 2
Case. A;hTT''-dhio nt^tes that, because its ge^teratinzz. affiliate

.T..,.-vitG L^.^a.....oug^t..e_^.wiE .t^,.. e obi:i.gatea, to support S^vrr, ser - , «
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pxovisian of adequate capacity and energy, it is appropriafe
that the affiliate receive the associated revenues.

(122) IEI-C7hio asserts that the Capacity Order does not en5 e

c.orxtparable and rton.--di.scrlmiuatory capacity rates for
shoppirs.g and non-shopping customers, contrary ^ to

Secl-ions 4928.02(B), 4928.15, and 4928.35(C), Revised Cde.
4ccarding to IEU-Ohio, the Commission must recogAize

that AEP-Ohiv has nnaintained that non-shopping

customers are, on average, paying nearly twice the
$188,881MW-d4y price €or gen.erafion capacity sexvice.

IEI.T.-Ohio contends that the C©rttrnission must efimiz{ate
the excessive campensation euibedded in the SSC) or cr^dit

the amount of such compensation above $188.88/MW-^lay
against any amount deferred based an the differ . ce

between RPM-based capadty pricing and $188.88/
day: TEJ--C)hiici also believes that the Coinmu.ssi n's
approval of an above-market rate for generatSOn cap "ty
service wzll unlawfully subsidize A.Ep-C?hio's competitive
generation business by allowing the Company to re ver
co-wpetrtive generafii.oa't costs th^"rough its xxc+ncom.peti `ve
distribution rates, which is contrary to Section 4928.02 ,
Revised Code.

(123) Similarly, OCC argues that bo-Eh, shopping and €fan--
shop.ping custoxners wiIl be forced to pay twice for capaiciiv
in viola.ti.on of Sections 4928.141, 492$.02(.A), and
4928.02(L), Revised Code, and that non-shopping
customers taviIl pay more for capacity thm shopping
custQmers in violation of Sections 4928.141, 4928.0
4905.33, artcl. 4905.35, Revised Code. tJCC believes th t, if
the deferral is collected fxom retail. customers, the
Co-+rtrr,issioxt will have g,rarzted an trtlawf-ul d
anticompetitive subsidy to CRES providers in. violaif of
Section 4928.02(fi}, Revised Code. 7

(124) In response to OCC, IGS replies that the Capacity C?#`der
does not result in a subsidy to CRES pxczviders. TGS nQtes
that the capacity compensation authorized by ^ the
Commission is for AEP-Ohio, not CRES providers.

:::^sR^= notes that seve^°al of the pa:^ies havea.tr^ 2[i' 'sic't e ^''^..vsu^x

spent considerable effort in addressing the mech.anico of
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the deferral recovery mechanism, such as whether CRES
providers or retad customers should be responsible for
payment of A.EP-Qluo's deferred capacity costs, wheher
such costs should be paid by non-shopping custozners as
well as shoppi:ng ctistom.ecs, and whether the deferra2
results in subsidies or discriminatory pri:cing bet:weenx}o.n-
fihopping and shopping cExstomers. We ffind that all of
these arguments were prematurely raised in this case. 'he
Capaeity. Order did not address the deferral reco ery
mecha:rr.ism. Rather, the Corzzrnission merely noted that an
appropriate xecovery mechanisin would be estab3ished. in
the ES.^' 2 Case and that any other fi.n.ancial eonsicieratior ►s
would also be addressed by the Coxnn-tission, izi tllat case,
The Comnissior< finds it unnecessary to address argurnents
that were raised in this proceeding merely as an attempt to
anticipate the Coninissiora's dedsion in. the ESP 2 clase.
Aceordirr.gly, the requests for rehearing or clari.ficaon
should be denied,

P'roeess

(126) AEP-C?hio asserts that it was unreasonable and urda
for the Comrni.s4sion to authorize the Company to eo ect
orly RPM-based pri_czug and reqtdre deferral of ex . es
up to $188.88/W-tiay with.aut simultaneously provi ` g
for recovery af the shortfall. AEP-Ohio argues that the
Commission's decision to establish an appropriate reco+ery
mechanism for the de€erral, in the ESP 2 Case rather thatt in
the present case was unreasonable, laecatzse the ;two
proceedings involve unrelated issues and each wili be
subject to a separate rehearing and appeal process.

(127) OCC agrees that the Comm.ission`s decision to address the
issue of recovery of the deferral in the ESP 2 Case was
unreasonable and unlawful. OCC argues that there i^ no
evidence in the ESP 2 Case related to an apprc ►p#ate
recovery merharusmj which is a separate and cl.isOnnct
proceeding, and that it was particularly unreasonabli-- to
defer the issue for decision just one week prior to the filz`ng
of reply briefs in the ESP 2 Case.
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(128) IGS disagrees with OCC and argues that the Con tn.lissiqn's
dec;t.siorc to address the deferral in the F5I' 2 Case was not
u.3ireasor,.able_ IGS points out that the Commission Jias
disaY'_tiort to de'cide how to manage its dockets and thAt 7.

should consider the deferral in the context of AEP-Ohio's
total package of rates, wMch is at issue in the ESP 2 Case.

(129) CorLqttellation and F-xelcsn respond that AEP-Ohio's
arg;ument. is contrary to its position in. September 2011,
when the Company sought to consolidate this case a.n.c3.lthe

ESJP 2 Case for the purpose of hearing in ligh.t of related
%ssues. Duke agxees that AEP-Ohio has invited the revxetv
of one issue in multipte dockets and adds that ihe

Corzzrniss.ion is required to consider the deferral

xrtechanism in the FSF 2 Case.

(130) RESA and Direct Energy argue that tl.-tere is izo statu:te or

rule that requires the Com.-flnission to establish a d.e ral
and corresponding recovery mechanism in the ,s. e
proceedin,g. They add that, because recovery of the

d e f e r r a l wffl require art aznendmeat t o A E P - C ) h 7 o ' s r

tariffs, the proper forum to establish the reco4ery

rnech.anisrn is the ESP 2 Case.

(131) Additionally, the School:s argue that the Capacity Chd4r is

unlawful, because the Commission failed to follow the

traditional ratenaking formula and related processes
prescrabed by Seci-iorts 9:909.05, 4909.15, 4909.1R, and
4909.19, Revised Code. The Schools add that - neoer
Section 4905.2^, Revi..^ed. Code, nor the Coznnx3.ssion's

general supervisory authority corttamed in. Seciions
4905.04, 4905.05, and 4905.0+6, Revised Code, authorizes; the

Coznn-tissi.on to establish cost-based rates. FES and l`FU-

Qhio raise similar arguments.

(132) AE,3"-Qhi.o responds that arguments that the Comrnis$iort..
and the Company were req•aired to conduct a tradi.ti^na.i

base rate case, follovv-ing, all of the pxocedu.:ral and
substantive requirements 3n Chapter 4909, Revised Cbde,

relevatzit to applications for an increase in rates, are without

support, gi-vert tflat tl`te Commissiozt was acting undex its

Y s. ^:YpEUI >soz ty.'^ai'...c' iv̀̂̂ i ^.-'ava^ ^90 ,̂  -̂^.'7Clf'][cf1 ^+" a:uuiv^L"tr.'^ in ,

4905.05, and 4905.06, Revised Code, and pursuant to
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Sectiozt D.8 of Schedule 8.1 of the R1^.A: AI;P-C^hio ass^rts

tbat the adjudicatory process used by the Commi.ssion 4vas
more than sufficient, consisting of extensive discovery,

written and oral testi.mony, cross-examiz^atlon,

presentatforc of evidence through exhibztsj and briefs. A^EP-

CDhia adds that, even if #l.te ratemaking requxrrements Were

strictly applicable, the Commission ccsuld have d:eteruuned
that these proceedings involve a first filirzg of rakes fr a
serv-%ce not previou.sly addresse^. in a Cozx^miss n-
aPProved tariff, pursuant to Secti.ori,4909.18, Revised C de_
.AEP=£?1ta.a argues that -t1-r.e process adopted by the

Corama.ssioz^. in t^us case far exceeded the requirements for

a. first filing.

(133) :tEZT-C3h.io argues that the Contmission failed to restore
1ZPIvi-based capacity pr-icing, as required by Section
4128,143(C)(2)(b), Rev%sed. Code, due to its reject%on of;fihe
ESP 2Sti.pulatl.on. lEi7-Qliio contends that the Cammi.s ion
^nras rer^uared to restore the prior provisions, ter^ns, d
conditions of AEP-Ohio's prior SSC3, ineludaxtg RPMb sed
capacity pricin:g, tinti.i such tim.e as a new SSO as
au'iharized for the Com:pan.y.

Qn a related note, IEU-0hic+ asserts that, because the

Commission was obligated to restore RPM-based capakcity

priciRg upon xejectioll of the ESP 2 Stipulation, :the
Commission should have directed AEP-Ohio to refund all

revenue collected above RPM-based capaciEty pricing, or at
least to credit the excess coliection against reoatory asset

balances othervAse eligible for amortization throtigh rotail
rates and charges. AF^f'-Ohio responds that the

Comrnission has recently rejected similar argurnen in

other proceeddiztgs.

(134) Upon review of the partzes` arguments, the Cornxa.-ds^ion
finds that rP_hearitlgshol.lld be d.eTi3ed, The Ct7rr1SY1!IS5if3Z'1

believes that the process followed in this proceeding has
been proper and well within the bounds of our di.screfion.
As the 0hio Supreme Court has recognized, ` the
Cornmission is vested wi.th broad discretion to mana.& its
docket-, so as to avoid undue delay and the dupl.i.+cation of
effot including the di.scretiorc to deei.dc: how, in light of its
J.rL4ernd1 organization and docket coiisiderc3.1..ioiisf itZnay
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best proceed to markage and expedite the orderly flow of its
business, avoid urzdue delay, and eliminate unnecessary
duplicatiore of effor-t.25 We, therefore, find no error m our

decisian to address the recovery -r.nechanism. for the
deferral in the ESP 2 Case; as a mewis to e.ffectively
consider how the deferral recovery m.erl4mai.sm wou.l fit
w.ithin the rnechanics of ..t^.EP-Ohio's ESP. i

Additionally, we find no . merit i-zt the variau.s arg-uzxt(nts

that the Comsn%s5ion or .AEP-(3hio f"ed to comply v6th
Chapters 4905 and 4909, Revised Code. This proceedi-n is
not a traditional rate case requiring an application f^om

AEI'-C7hio under Section 4909.38, Revised Code. Raer,

t.i-^i.s proceeding was initiated by the Cc>mrd.ssioxi in

response tq AF-PSC's FERC filing for #hi-, purpose of

reviewing the ca-paa.ty charge associated with AEP-fJi*a's

FRR obligations. As clarified above, the Coznrzuss3 n`s

initiaii-on of this proceeding was Consistertt with Sean

4905.26, Revised Code, which requires only that E the
Corxumissioax hold a hearin.g and provide notice to the
applicabie paL-ti^-,s. The Comrrrission has fully comp 'ed
with the requirements of the siatute. We also note tha the
Ohio Suprexxi.e Court has recognized that Sec.ion 4301.26,
Revised Code, enables the Comrnissi.on to change a rato or
charge, without compelling the public utility to app'y r4 a

rate increase pursuant to Sectiare 4909.18,1Zevised Code 6

Pirt.ally, the Ciommission does not agree with IEU--OWO's
argu:zrr.ents that the rejection of the ESP 2, Stipuiafion
necessi.tated the•restoration of RPM-based capacity prkzlg
unfiJ such time as a new SSO was aufi.hc.irized for AEP-
C?hhi:o, ox that the Company should have been directed to
refund any revenue collected above RPM-based. capacity
pz°icing. As addressed elsewhere in this entry on reheazlzngr
the Corrmussi.ozi finds that we have the requisite authqrity
to modify the SCM and the rejection of the F,SP 2

Stipulation has no bearing on that -authori.ty.

25 Duff v. Pub. Util. Comm., 56 Ohio SUM 367, 379 (1978); 'Z'oleda Coalition for Safe Energy v. Puh. Litit.

Comm., 69 Ohio St.2d 559, 560 (1982).

26 t31u:o consr:crnzrs` Counset v. Pu&. wi.? C'amm:,110 Ohio St.3d 394,400 (2006).
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Congtitution.al Claims

(135) AEP-Ohio argues fihat the SCM, particuIarly with respect to
the energy credit adopted by the Comrnission, is
trnconStitutianaR y cr^rtfiscatory and cc^r^sfxtutes an
uncanstitutional taking of pz'operty without t
compensation, given that the energy credit incorpot tes
actual costs for the test period an.d then imputes rev er ues
that have no basis in actual costs. ,AF.P-OI-tics points o-ut hat
the ConimisszorL has recognized that traditi nal.
coil.stitutioxtal law questions are beyor ►.d: its authorifi to

determine; however, the Colnparey raises the arguxnen* so

as to preserve its rights on appeal.

(.136) 7n i{.s memorandum contra, O!MA argues that the Cap^ci^.y
C3rder doe^s not result in cti.nfis^tion or an un.constitu.ti nal
taking and that AEP-Ohio has not made the xequ -site
showing for either clairrn. .7--0hio responds that nei.^ter

the applicable law nor the record or non-record evid nce
c%ted by AEP-C}hio suppc^rts the Company's clairr^^. - .^S
points out that FERC has determined that RPN1 b.sed
capacity pri.cin.g is just and reasonable and, therefore, uch
pricing is not confiscatory or a takixig without just
compensation.. The Schools argue that .A]F.P-0"o`s
constitutiorial issues would be avoided if the Commison
were to recognize that capacity service is a coznpe txve
generation service and that market-based rates shald
apply. Ihe Schools also note that AEP-Ohio, in malein^5 its
partial takings claim, relies on extra-record evidence from
the F.SP 2 Case and that the Company's referexxce to ^uch
evidence should be stricken.. OC'C argues that - the
Commission does not have Juri,.sdiction to resolve
constitutional claizrts and that, in any event, AEP-Mo°s
arguments are without merit and should be denied.

(137) IE U-Oh:a.o also asserts a constitutional claim, speci:fi^ally
contending that the Capacity Order unxeasanably impairs
the value of con.tracts entered into betvween. CRE S providers
and customers under a justified assumption that RPM-
based capacity pricing would rernain in effect. IECJ-Mo
believes that the capacity pricing adopted in the C ap^crty
Order should not apply to such contracts. ._

-55=
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{138} AEP-ol.ii.o replies that it is noteWorth.y that xteikher ffie
intervex7.ors that are acctualIy parties to the contracts ox
OCC seeks rehearmg on ffil:s 1sSu.e. AEP-Ohio further n( tes

that TEU-tJhil.o iden.tifi:es no specific coz^tract that xas
a.ltegedly been u.neonstitutiortaJly, . irnpaired. Accordinj #cr

AEI'-0liza, the ladc of any such contra.ct in the zecar is

fatal to fEtJ-Uhio`s impaixmertt daim. AEP C}hi.o adds t
customers and CRF,3 prov-idea•s have long been aware hat
the Commission was in the process of estakrlishii.ig an SCN

that ntight be based on sounethin:g other than RPM pri g:
:Eirially, AEP-Ohio points out that TEU--0hio rrtalees no

attempt to satisfy the test used to analyze impai m ent

c].aim.s.

(139) The Cornma.ssion agrees that it is tlie provinc:e of the eorts,
ar?.d m.ot the Coanmission:, to judge constitutional e1a.ims. As
the Ohio Suprerne Court is the appropriate forum for the
rowtit€ztzvnal chaikenges raised by AEP-Ohio and 18U^

ohio, they will not be consie3.ered here.

Transition Costs

(140) IEU con.tend.s that the Coxxu-iission, in approving an abcive-
market rate for generaticin caparif,y service, euthozitced

AEP-Obio to coEect tra-nsition revenue or its eq•uivalent,

contrary to Seeti.on 4928.47, .Revised Code, and th€:
stipulation approved by the Commi.ssxon in the Company's
electric transition plan case. Ag.'-0hicz responds that th.is
argument has already been considered and rejected byltth.ee

Comn-issxoxt•

(141) As previously discussed, the Commission does not beliieve
that AEP-Ohio's capacity costs fall ww^..tb.in the ca.teg,oq of

transition costs. Section 4928.39, Revised Code, defines
transition costs as costs that, among meeting other criteria,
are directly assignable or a.Il.ocable to retail ele 'c

generation service p3rovidecl. to electric consumers in iis

state. As we have determined, AEP-Ofiio's provisio4 of

capacity to CRES providers is not a retail el.ectric serrric^ as
adefined by Seedon 492$.01(A)(27), Revised Code. It

urholesale kransacti.ozt between. ,AE.P-L}hio and C^F ^

-rJ6--
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providers. IEU-Mors request for rehearing shotdd th-iz^ be

den.ied.

Peak Load Conixihution (PLC

(142) IE[T-0h.io contends that the Commission ,uzda-sNfully :nd
unreasonably failed to ensure that .f1.F;P-()hiq's genera,
capacity service is charged in accordance uait7.i a custo er's

PLC faotoir t.hat is the controlling bil.limmg determinant cter
the RAA. TEtT-Q.hi.o argues that AET-Ohj.o shotaId be
required to disc,lose publicly the rzieans by which the LC
is disaggregated froan AEP East down to AE['-C7hia d
then down to each customer of the Company. I)EU 1-uo
ad:ds that calculation of the differen.ce between. RPM bed
capy px^cing and $188,88/.MYV^-day will rec^uzr a
trar.isparent and proper identification of the PLC.

-57-.

(143) The Commission notes that If;'C3-Ohio is the only party ^hat
has identified or even addressed the PLC factor ^ a
potential issue requ:iring resolution in ^tl.^is procee g.
Addittoz3 all.y, the Commission finds that 7EU-Uhio hasi not
provided any indication fihat there are ineonsLstenciep' or

errors in capadty billi,ngs. In the afrsence-of anythiz2g er
an IE^.7-Ohic^'.s mere conclusion that the issue requi.re^than

Co7cnnixsszon's aftenfion., we find no basis upon which to

consider t.he issue at thi.s time. If IFU-{]l3io belie-Ves tlaafi
billis3:g hzaccuraci.es have oecurred, it may fiie a c_ompla.int
pursuant to Section 4905.26, Revised Code. Therefore, 1ELT-

C1hi.o's request for rehearixtg should be de.nied.

FJue Processs

(144) IEX.T-C7hio argues that the totality of the ' Cozrmissiks
actions during the course of this proceeding viola.ted 1EU-
Ohio's due process rights u-nder the Fourteen.fh
Amendment. Specifically, IEU-Ohio believes thatthe
Comuni.ssion has repeatedly granted applications for
rehearing, indefinitely tolling them to prevent parties from
ta.icirLg an unobstnYcted appeal to the Ohio Supreme 6urt;
xepeatedly granted AEk'-Ohio authority to tem.porc.ily

impose vanf^^?s forms of its two-tiered, shc^pping blo ^ng
capacity charges without record support; failed to address

_ .. .
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major issues raised by parties in violation of Sec^i.on

4903_09, Revised Code; authorized a deferral mecharLf.sm
without record support and then. addressed the detai of
the deferral meehanism in a: separate proceeding wwhere the

evidenilary record had already closed; axy.d author' ed
carrying charges on the deferral at the WACC rate wi , uf
record support. AEP-Ohio responds that the various due
process axgumerats raised by IEU-CJhi,a are genergIy
misgguided.

(145) In a simiiar vein, IE, U-Ohicr contends that the Commission
violated Section 4903.03, Revised Code, in that it failed to

ad.c3.ress all of the material issues raised by IF.CT-ONa;
including its argtxuj-erzLs related to transiti.on revenue; tLC

t:ransparency; non-comparability and discrimination, in
capacity rates; the Camndssiora:'s lack of jurisdiction to;use

cost-based ratemaking to increase rates for generaiion

s. ervice or through the exercise of general supe.rvi.e'ry
wa"th.ority; the anticompeiifive subsidy resulting from AEP-
{7hio's above-m:arket capacity pridza"g; -and. the conflict

between the Company's cost-based ratemaking prop6sai
and the plain language of the RAA. A.EI?-OOrhio d`zsag^e es,

noting that the C:ormma.ssion-has already responded to ^U-

t?hso's argu"^a.lents on numerous occasions and has done so

in compliance with Section 4903.09, RevAsed. Code-.

(146) The Commiission again finds no merit in IEU-Ohio's due
process claim... This proceeding was initiated by the
Commission for the purpose of reviewing AEP-iahia's

capacity c1-carge for its FItR obligations. From the
beginning, ZEL7-C}h.io was afforded the opportuni.ty to
participate, and did participate, in this proceeding,
xncluding the evidentiary hearing. Contrary to IEU-(3tiio's
clairns, the Coinmission has, at no point, in.tended to doay
this proceediitg, but has rather proceeded earefiaIl^ to
establish a thorough record addressing the SCM_ and A^.EP-
Qhio's capacity costs. AdditionalIy, as discussed:
throughout this ezi.ir,y on rehearing, the Cornn-L%ssion was
well v,ithist its authoxity to initiate and carry out its
investigation of .A.EP-Qhio's capacity charge in. 'fihzs
proceeding. We find no merit in IEC.7-Ohza`s clairn that we
acted without evidence in the record. The evidence in tbis

-58-
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proceeding is quite extensive, cc>nsisti7l g of consider^le

testiinony and.exhibzts submiited in tl-iis proceedin& as
well as the consolidated cases. Fznalty, we do not agree
that we have failed to address any of the materi:al issue^ in

violation of Section 4903.09, Revised Code. The
Commission believes that the firtdin.gs of fact and written
opizu.ort found in the Capacity Order provide a su£fictent

bas:is for our decision- The Cornnv.ssiorc coneludes thatl we

,have appropriately explained the. basis for each of ur

oxders in this case based on f3a.e evidence of reco-rd a-nd hat
IEU-Ohio has been afforded ample process. Its requ.es for

rehearing shoexid be denied.

Pending Applieafion for Rehearin^

(147) AEP-Ohio argues that it was ur-,reasonable and unla ` lfiil

for the ConuYUssion to fail to address in the Ca^acify de.r
the merits of the Company's application for rehearin of

the Initial Entry.

(148) In light of the fact that the Con-Lrr<'ission has addressed
Ohio`s application for rehearing of the Iruti:al. Ena-ry^st^
entry on rehearing, we find that the Company's assagent
of error is moot and should,'therefcsre, be denied.

It is, theref®re,

ORDEF:FD, That OEG's motion for leave to reply filed on A-agust 7, 2012, be

denied. It is, fuzther,

ORDERED, That the applications for rehearing of the Izut-i Entry, Interinri.
Relief F", and Capacify Order be granted, in part, and desued., in part, as set forth

here.in.. It is, ftuti-ter,

ORDERED, That the applications for rehearing of the Intero Rel€ef Extension

Entry be denied. It is, further,

4 -
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ORDERED, 'Ihat a copy of this exttryy on rehearing be served ca^on aLt parlies of

record in this case.

TI-M PUBLIC UTiI.f'ITES Ct?MMIS^ION OF C7HIfP

°ra^ s t^t'^X.j ^^^niall

Steven D. Lesser

Cheryl L. T{.oberto

SJ.Tr'Ise

Etiter-ed 11fle aurz^al^^^

Barcy F. McNeal

Secretary
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BEFORE

1TM PUBLIC In"IM'IES Ct7MN,tISSIE7N OF OHIO

In dte Matter of the Corn€nitssien Review } !
of the Capacity Cha.rges of O1-ua Power ) Case Na. 10-2929-EI,-^NC

^Company and Columbus Southern Power
Company.

CC3NCURRINCa QP1N11pN
OF CbMN1ISSIONE R ANUItE T. PDR"i'EK

I ccsncux with the majority on the reasoning and result on all is es addressed in

this opu-iion and entry on rehearing except to the exten,t that m May 30, 2012

statement stands.

ATPI,-pc

a d ' iurn,al

Saicy F. McNeai

selcretazy

v4. #

Andre T. P .,.
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TPfE PtJBLIC U`fTL.ITE5 COMMISSION OF O1-31O

^In the Matter of the Commission Review
of the Capacity Charges of Ohio Power ) Case No. 102929 EL-UNC
Company and Columbus Southern Power }
Compan.y. ^

CQNCTJRRI.NG AND DISSF'..NFI'ING t3PINIC3N

CpF CC?h^S.ItSSIL)NER CHERYf. L. ROBJERTo

. I dissent from the findings and conclusions in the following paragr.aphs of the

rehearirs:g order: 71, 92, 95,98,102,106,125, and 134.

As I have expressed previously, to the extent that -the Commis4on has authority
to determine capacity costs it is because these costs compensate nondoznpetitzve retai.l
electri.c service. C€iapter 4928, Revised Code, defines "retail elec'(riciservice'> to mean
any service involved in t1.ie supply or arranging for the supply of electrici.ty to ultimate
cansumers in this state, from the point of generad.oat to the point of cransumpticsn. For
purposes of Chaptex 4928, Revised Code, retail electric service ix ►:cludes, aenong other

titings, transmissuan sea vice.1 As discussed, supra, AEP-Ohio is the; sole provider of
the F:ixed Resource R.equirem.^^zt service for other transmi.ssion users'operating wi.thin
its footprint -cmW the expiration of its obligation. on June 1, 2015. As uch, tlytis service
is a"r}.oncnmpeiitive retail electric service" pursuan.t to Sections 4 28.E11(A)(21) and
4928.03, Revised Code. This Conmiission is empowered tj set rates for
noncompetitive retail electric services. While PJM could certa.inly p`opose a tariff for
FERC adoption directing PJM to establish a compensation method fcr Fixed Resouxce
Requirement service, it has opted not to do so in favor of a state coznperzsation method
when a state chooses to establish one_ Whezi this Corruxissien ch.oases to establish a

state compensation method fox anoncompe€itive retail e.tec-tric service, the adopted

rate must be just and reasonable based upon trad.itional cost-of-sexvice principles.

This Commission previously established a stafe eompensad.®^.^znethod for AB.P-
C?hio's Fixed Resource Requiremenf se^vi.ce within AEI^-(JhY.o`s i^.uti ESP. AEP-Ohio
received com,pensatzoii for its Fixed Resource Requirement service iffirough both the
provider of last resort charges to certain retail shopping custoxn.ecss and a capaczty
charge levied on com.petitive retail providers that was established by the -thuee-year

I Section 4928:01(A)(27), Revised Code.
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capaci.ty auction conducted by PjW Since the CQmrnission adopted - ttuss
cfln:tpensat3*aii method, the Ohio ,Suprerne Court reversed the aufhorL-ed provider of
last resort charges,3 and the auction value of the capacity charges has falten
precipitously, as has the relative proportion of shoppers to zxon-shopp'as.

f agree with the majority that the Comnussion is em.powere4 pursuanfi to its
general supervisory authority found in Sections 4905_04, 4905.05, and 4305.06, Revised
Cod.e to establish an appropriate rate for the Fixed Resouxce Requix^ment service. I
als:o agree that pursuant to regulatory authority under Chapter 4905,. Revised.Code, as
well as Chapter 4909, Revised Code a cost-based compensation method is necessary
and appreipz7:aate. Additionally, I ffiid that because the Fixed Resource Recluzrenaent is
a noncoxn.petitive retaal electric servi.ce, the Comrnission must establish the appropriate
rate based uport tr'aditiorzal cost of service p.rinciples. Finally, I find specific authority
within Section 4909.13, Revised Code, for a process by which the Cornn-7ission may
cause fuxffier hearings and investigations and may exarnin:e into all rnatters which

may change, raodlfy, or a-ffect any finding of fact previously made. zvera th.e charige
in circumsta.nces since the Commission adopted the initial state c ranpensation for
AFP-Q.hio's Fixed Resource Reqnirement service, it is appropriate for the Cammission
to revisit and adjust that rate to reflect current circumstances.

Additionally, I continue to fin.d that the "deferral."
inappropriate. Izt pri.or cases, fl-ds Commssion has levied a rate or t
customers but deferred collection of revenues due from that group
In. this instance, the majorxty proposes to establish a rate for fit
Reqaz%remerit service provided by A.1EP-0h3-o to other tz°ans^:^nission
discount that rate such that the ixarsmission users will never pay
between the authorized rate and that paid by the other tra;n.srnis
booked for future paymen.t not by the transmission users but b
customers_ The sta.ted parpose of this device is to promote correpetit

uutlawfu.1 and
ff on a group of
ntil a later d:ate:
Fixed Resource
^ers but then to

The difference
sn user.s v,rzll be
retail electricity

.A,.s an hlitsali znaiter,. I am not convinced on the record before us that
competition has suffered sufficiently or vdill suffer sufficiently durs^t.g the rema;n7ng

2 Fn the Matter of t:hE Applirktion of Coturtabus Sasc#hern Power Company fnr Appresvai tpf an Electric Security

.Piure; an Amenahtzerr.t to its Corporate Separation .2'Itm; and the Sale or Trans}'e.r t f Cert0a7i Gerteratzng Assets,

Case No. 48-917-EL-SS0, et aL, Opinion and Order (March 18, 2009), Entry o^ Rehearing (july 23,

2009); In the Matter of the Gatnmissior^ P^iew of the Capacify Charges of Ohin Power Compuny and

Columbus Southern Z'azve Company, Case I:T:a.1t3-2929-E[ rt3NC, Entry (December 8, 201(1).

1n re Appifcaturn of C.otumbus S. Power 0o.,128 Ohio St.3d 512 (20I1).
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ter.m of the Fixed Reso-uxce Requirement as the result of the sta* cornpertsaiion

method to warrant interventio.n ir.z tl-te xxarket. If it did, the Commission couid
consa.dex regulatory options such as shopping credits granted to the consumers to

promote conszziner entry zn.ta the zz ►arket_ With more buyers in the market, in theory,

niore sellers should enter and prices should fall. The method selected- by the majority,
ho-4vever, attempts to entice more seDers to the market by offering a significant, no-
strin:gs-attached, uneamed benefit This policy choice operates on .`: faifh alone that

sellers wi11 compete at levels that drop ene.rgyprice.s while transferri#t.g the unearned
disGou.nt to consu:merse If the retail. providers.do not pass al.o.ng ft entirety of the

dsscorzrzt therc consumers wi]I certainlv and irt:evitably pay twice for the discav-nt
to day granted to the retail suppliers. To be clear, un.I.ess evez-y retail provider
disgorges .100 percent of the discount to consuuners in the form of Iower prices,
shopping :oonsurners will pay more for pXxed Resource Requirem.ents: service than the
ret-aiI provider did. This represents the first payrnent by the consumer for the service.
Then the deferral, with carrymg costs, will. come due and the consumer will pay for it

aII over again. ---plus iztterest.

I find that that the mecf.-mism labeled a•'deferral" in the rsuajo#ty opinion is an
un.necessary, ineffective, and costly intervention into the z.nark4 for which no

authority exists and: that I cannat support.

To the extent that these issues were challerkged in rehearing, I wotiId grant

rehearing.

Chezyl L. Ro. o
E

CI.,RJsc

^e
^..r^i

Barcy F. McNeal

Secretary
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BEFORE

TIE PUBf..iC UnI TSER5 C:.QMWSSION OF 01-HC3

In the IvT^tter of the Coxrimissian. Review )

of the Ca.pacity Charges of C?hi.o Power Case 1^7o.10-2929-FL TJNC
Company and Columbus Southern Power }
Company.

ENTRY ON IZEI fE:ARING

The Commission finds:

(1) On November 1, 2010, A.m.erir.an. E1_ectric Power Service
Corporation (AEPSC), on behalf of Columbus Sov.thern
Power Company (CSF) and tJhio I'ower Company (OP)
(jointly, .AEP-Ofuo or the Company),1 filed an applicati.on
with the Federal Energy Regtxlatory Coinzrti_ssioxt. (FE,fZC) in
FERC Docket No. ER11-1995. On November 24, 2010, at
the direct.ion of FERC, AEPSC refiled the application in
FERC I?cscket No. E.RI1-2183 WER.C filing). The application
proposed to change the basis for compensation for capacity
costs to a cost^based merhan',.4m, pursuant to Section 205 of
the .Federal. Power Act and Section D.8 of achedule 8.1 of
the ReliabilitSr Assurance Agreemeati.t (RAA) for the
regzonal transmission organzataon, PJM 7iitercoruiec'don,
LLC (P}W, and izti-cluded proposed formula rate templates
under wbich AEP-Ohio would calculate its capacity costs.

(2) By entry issued on December 8, 2010, in the above-

captiOYled case, the C.ivITLTn1sSIt?ri found that an

investigation was necessary in order to determine the
impact of the proposed change to ,A.EP-47hio's capara.t-y

charge (hziti.al Entry). Comequently, the CoLnmission
sought public comments regarding the following issues:

(2) v,-hat c.hanges to the current state compensation
nlechaztism (SM were appropriate to determi.ne AEP-

Ohio's fixed resource requirement (FRIZ) capacii:y charge to

Qhio competitive retail electric service (CRES) providers,
which are referred to as alternative load serving entities

v,rithun PJM; (2) the degree to whirh AEP-Ohio's capacity

By entry issued vn March 7, 2012, the Commissi.on approved and confirmed the merger of CSP into

OP.> ufffe4:.^v;e De; amber 31, _?n11, .tn Ore IcattEr oftJre Apyiir-nttmz of C7hio Power Conrpany mzd CaIumb-us

SUutherrt Power Company,{ot' AuthoPiEy to Mrge and IZelZted .ApprovaIsr Case NQ.10--737b-EL-TJ-NC.
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c^lzarge was currently being recovered iktrouglz retail rates
approved by the Comrnission or other capacity charges;
and (3) the impact of .AEI'-C3hiv's capacity charge upon
CRES providers and retail competi#zon m Ohio.
Additionally, in 3.Fght 6f the change proposed by AEF-Ohio
in the FERC ffling, the Cornmission explicitly adopted as
the SCN4 for the Company, during tl,e pendency of the
review, the curxei:xt caparity charge established by the
three-year capacity auction cond.ucted'by PJM based on its

reliability pridng model (RP.I3rl)_

(3) On January 27, 2011, in Case No. 11-316--EL-SSO, et al,,

11EP-0hi.o filed an application for a-standard service offer
in the form of a new electric security plart (ESP), pursuant
to Section 4928.143, Revised Code {ESP 2 Case}.Z

(4) By entry issued on March 7, 2012, in the above-captioned
case, the ContxTdssion implemented an 7n..terirn capacity
pricing mecl^.anism proposed by AEP-Ohio in a motion for
relief filed on February 27,2012 (interim Relief Ezxtry).

(5) By entry issued on May 30, 2012, the Comastission
approved an extension of ffie interim capacitY prieing
rn.esh.anism through Jcaly 2, 2012 (T.nteri.nt Relief E)CEension

En.try).

(6) $y opinion and order issued on July 2, 2012, the
Co.mFnission approved a capacity pricin.g m.echanism for
AE,l'-C}I'.io (Capacity Order). The Comtrtission esEablished.
$188.$8/mega'watt-c3.ay as the appropriate charge to enable
;A.k.€'-0hio to recover its capacity costs pu.rsuant to its FRR

obligoations from CRES providers. Ho3ni^ever, the
Cornn-Lissxon also da.rected that AEP-Oluo's capacity charge
to CRES providers 5i-toizld be the RPM-based rate,
i:ncluding final zonal adjustments, on the basis that the

RPM-based rate will promote retail electric competition.
The C.omrnission authorized AEP° Ohio to modify its
accounting procedures to defer the incurred capacity costs

7 In the Mdfer of the A}pIication of Cotumbus Southern Power C'.crrrTany and Ohio Power Contpany for

Aufhorzfy to Fstablish a Sfnrtdard Servi.ce f7f fer Pu.rsrtrzrct to Section 4928:14-3, Revised Code, in the Form °f

an Electric Security Plan, Case No.11-346-LI..-SSU and 11-M8-E1r-S5C}, in the IvUIer of the Applicatiunz

of l:Ui2iTY£EYlfS Joi'YILCM C"tiu Gr i^vrr^y » dd Qhao pilwP?' C^ompa7:v1 for A1Tj3YQval of Certain Acco7$Ytti12g

Aut7wrzty^ Case No.11-349-EL-.A.AM and 11-35(}-EL-AAM.
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not recovered from C1ZES providers, with the recovery
nzecha.nism to be established in the ESP 2 Case.

(7) Section 4903.10, R.evised. Code, states that any party vvhci
has entered an appearance in. a Commission proceeding

may apply for a rehearing with respect to any matters

deteimined th:erein by filing an application withi-n 30 days
after the entry of the order upon the Commission's journal.

{^} By entry on rehearing issued on October 17, 2012, the

Commission gra:nted> in part, an.d denied, in part,
applications for rehearing of the Initi.a,1 Entry, Interim Rel%ef
Entry, and Capadfy Order, and denied applicat%ozts for

rehearing of the Infierim Relief Extension Entry (Capacity

Entry on Rehearing).

(9) On November 15, 2012, ][ndustnal Energy Users•-Ohio
(W[_7-Ohio) filed an appli.cation for reheaxi.ng of the

Capaci'cy Entry on Rehearing. "The Ohio Consumers'
Ctswnsel (C7CC) and FirstF,yiergy Solutiozts Corp. (FES) filed
applications for rehearing on November 16, 2012.
AEP--Ohio filed a meri.l.oran:d.uxxt contra the applications for

rehearing on November 26, 2012.

0.0) In its first assignment of error, JEU-Ordo Claims that the
Capacity Entry on lZehearing is unlawful and

tLrxeasonable, because the Comrxtission cannot rely on.

Section. 4905.26, Revised Code, to apply a cost based
rate:m:akmg methodology in establishin.g A.kF-Olv:o's

capacity charge for its FI2P, obligations. Citing Section

492$.05(A)(1), Revised Code, IEU-Ohio contends that

,AT'.P-OhrQ's capacity service is a competitive retail electric

service that cannot be regulated by the Commission under
Chapter 4905, Revzsed Code. IEU-C?fuo adds that the Ohio
Su:pxezne Court has determined that the Com.missi.an

cannot use i.ts general supervisory powers to circurnvent

the statutory ratemaking process enacted by the General
Assembly. M.T-C?hio also notes that Section 4905_26f
Revised Code, is a procedural statute that does not delegate

substantive authority to the Commissi.on to increase a
utility's rates. IpCT--Ohio asserts that the Commission has

found that rates can ozdy be established under Section

4905.26, Revised Code, in iizruted circannsta..̂ :ens, a•_.̂ ?d ?n

-3-
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accordance with other ratezaakin:g statntes. Aceording to
lEU-C}hio, the detern-dnation as to whether a particular rate
is txz-ijust or unreasonable can only be made by reference to
other provision:^s of Title 49, Revised Code. IEU--C}hio
argues that the C ouirn-ission neglected to identify any
statutory ratemaking criteria for deterniixtist.g whether
AEP-Ohio's prior capacity eompensation was cinjust or
unreasbnable. IEU-Ohio contends that there is no statute
that authorizes the Conimisszon to apply a cost-based
ratemaking methodology to increase rates for a competitive

retail electric service.

(11) Siinilarly, OCC's first assigc-imen.t of error is that the

Comn-ission erred in finding that it had authority under
Section 4905.26, Revised Code, to initiate tlus proceeding
astd investigate AEP-Ohio's wholesale capacity charge.
OCC points out that Section 4905.26, Revised Code,
governs complaint proceedings tliat fali withYn, the

Cc»nniissiogi s general authority under Chapter 49(}5,
Revised Code. OCC coiztends that Chapter 9:905, Revised

Code, does not permit the Commission to establish- a

wholesale capacity charge or ar► SCM and, therefore,

Sec#iom. 4905.26, Revised Code, is not a saurce of authority

that enables the Commission to in.vestzga.te and fix

.A.F.P-Ohio's wholesale capacity rate. QCC adds, that the
various procedural requirements of Section 490.5.26,
Revised Code, were not followed by the Comn-ii.ssion in the
course of this proceeding. Speci.fically, OCC notes that the

CoznmLssion did not find that there 'were reasonable

grounds for complaint prior to the hearing, nor did it find

that AEP-C^io's existing capadty charge was unjust,

unreasonable, unjustly discxi_minatory, unjustly

preferential, or in violation of law.

(12) Like IEU-Qhio and C7CC, 1~ES asserts that the Capacity
Entry on Rehearing is urdawfii[ and unrea.sonable, because
it relied on Section 4905.26, Revised Code, as a source of
authority to establish a cost-based SCM. FES contends that,

alf7.,ough Sectzoz^^:.. 4905.26, Revised Code, provides the
Comasission with authority to investigate and set a hearing
to review a rate or charge that may be unjust or
unreasonable, the statute does not confer jurisdiction to
establ:islt a cost-based rate. FES also disputes the

-4-
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Comxniss%on's clarification in the Capadty Entry on.
Rehearing that the Contmission is under no obligation wzth
regard to the specific mechanism used to address capacity
costs.

(13) In its rnem-orandum confxa, A1•;T'-Mo notes that the Ohio

Supreme Court has repeatedly held that the Commissicara

h;as broad authority to change utility rates in proceedings

under Section 490526, Revised Code, In response to

,IEf.T-Ohio's arguznen.t that the Corzunission auth.ozize.s rates

under Section 4905.26, Revised Code, only in lmuted
ci-rcumstances, A:EI'=0hio asserts that Commission
precedent indicates that is the case for self-complaint
pro+ceedings, but not for Commission-initi:ated

in.vestigatiorns. AEP-Ohio also points out that IEI3-0hio

and tpCC-o.ffer no authority in support of their contention

that Chapter 4905, Revised Code, does not permit the
C'.om.m7ission to set wholesale rates. AEP-Ohio notes that

noth%ng in Chapter 4905, R&vised Code, 1itx ►its its

aPPhcation to retail rates. .A..EP-Ohio further notes that the
Commission has often regulated wholesale rates and that

its oxders have been upheld by the Ohio Supreme Court.

(14) With respect to (JCC's argurnent that the Commission
failed to find that reasonable grounds, for complaint exist in
this case, A-EP-QhYo replies that OCC's position is overly
technical and without basis in precedent. Af+^?-Dhio notes
that there is no requuement that the Commission must
make a rote finding of reasonable grouz}.ds for complaint in
proceedings initiated pursuzant to Section 4905.26, Revised
Code. AFP-Ohio believes that, in initi.ating this
proceedizi^g, the Cornnxission iznplicitly fouxid fhat there
were reasoz-table grounds for complaint. Similarly, in
response to OCC's a-nd IE'UT-Ohio's argument that the
Com-na-sszon did not comply with Section 4905.26r Revised

Code, because it failed to find that RPM-based capaczty
p.ricuag is unjust or unreasonable, AEP-Ohio notes that the
statute does not require the Commission to malce such a
finding. According to AEP-Qhio, the statute requires the
Co.mmission to conduct a hearing, if there are reasomable
grounds for complaint that a rate is unreasonab3e, unjust,
--n;l.y,Y.ty disc-A,^,;riatory or preferentxal-. or otherwise in
violation of law. AEP-Ohio adds that the Commission

-5-
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found in the Capacity order and the Capacity lsritr,v on
R.ehe.aria.ig that RPM-based capacity prieiD.g vtiroi.rld produce

unjust and unreasonable results.

(15) In its Se_coX1.d assignment of error, TFJ-oh:1.o asserts that the
Capacity Entry on Rehearing is ur.-dawft7.I and

tznrea.sor►able, because the Cornmission cannot regulate a

wholesale rate, pursuant to Section 4905.04, 4905:05,

49{}5.06, or. 4905.26, Revised Code. Specifically, IEU-Ohio
contends that th^ C:onunissi_an`s re. ^^I.atory authority under

Chapter 490S, Revised Code, extends only to the retaff
services providecd by an electric light company, when it is

engaged in the business of supplying electricity for ligh.t,

heat, or power purposes to consumers wi-fhin the sfate.
SEU--ohio notes that the Connmiti5sion determined in the

Capadty Order that the capacity service provided by

AF_,Y-olz.io to CRFS providers is a wholesale transactioxa

rather than a retait service.

(16) In its m.emorandum contra, AEI'-ol.-do notes that
7E[3-ohio`s argument is contrary to its initial position in
th-is case, wluch was that the Commission does have
jurisdiction to establish capacity rates, pursuant to the
option for an SCM under Section D.8 of Schedule 8.1 of the
FERC-approved RAA. A.FP--oluo argues that 3EU-ohxo's
current position is based on an overly restrictive stat-u-tory
interpretation. AEP-Ohio points out that the +characteristics
of an entity that deternune whether it is a public utility
subject to the CoznErus.siort`s jurisdiction do n:ot necessarily
establish the extent of, or lim,i:tations on, the Cemunission`s
juri,sdiction over the entity's activities, vajhich is a separate
matter. ,A,EP-ohiQ reiterates that the Comuusstort^s
authority under Section 49(}5.26, Revised. Code, is
considerable and encompasses regulation of wholesale
rates in ohio.

(17) .fn its second assignment of error, FES argues that, even if
the Co^-,n.mi.ssion has authority u.Dder Chapter 4905, Revised
Code, to establish an SCM, the Commission rza.ust
xnanetheless observe the procedural requarexxi.ents of
Chapter 4309, Revised Code. F:ES asserts that the Capacity

Ex►-try on Rehearing is unreasonable and unlawful, because
the Cozxtrr:assion uplield a cost-based SCM without
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adherence to the mandatory ratemaiCUng formula of Section
4909.15, Revised Code, which requires determinations
regarding property valua-tion, rate of return, and so for Eh.

(18) AEP-C3hio responds that the Cnm-mission already rejected,

in the Capacity p'ntxy on Rehearirtg, the aFg-umertt that a
traditional base rate. case was required under the
circixmsEances. AEP-01tio notes t.hat, although the
Comznissi.on may eiect to apply Chapter 4909, Revised

Code, following a complaint proceeding, there is no

requirement that it must do so. AEP-Ohio also points otiit

that the Commission has not adjusted retail rates in this

case.

(19) In its second assignment of error, OCC contends that the
Comrai:ssion untaw fW1y and ururea.sonably determined that
OCC's arguments in €apposiiion to the deferral of capaci€y

costs were prematurely raised in titis proceeding and
should ixwtead be addressed in the ESP 2 Case. QCC

asserts that, ixt d.ec"tfi"tin.g to resolve OCC's argtunents in the
present case, the Conimission violated Section 4903.09,

Revised Code, an,d unreasonably impeded C)CC`s right to
take an appeal. OCC notes that the Conun:ission has not

yet ruled on its application for rehearing in the ESP 2 Case,
w"fii.rh has delayed the appellate review process, while
.A.F^'-Ohica has nevertheless begun to account for the

deferred capacity costs on its books to the detrimez-it of

custom"ers.

(20) In response, ,A.EP--0hio notes that the Comm.i"ssion has
already rejected t3CC's argument and found that issues
related to the creation and recovery of the deferral are more
appzoprxate f-or consideration in the ESP 2 Case, in wfuch
the Commission adopted the retail stallility rider (RSR), in
part to compensate the Company for its deferred capacity
costs, AEP-Ohio adds that, because the Commissi.on did
not adjust z'etai.l rates in ihe present case, and the RSR was
adopted in the ESP 2 Case, there is no harm resuttirng from
the Commission's decision in this docket.

(21) In the Capacity atry on. Rehearixl.g, the Conmiission
clarified that our ini.fiiation of ihzs proceeding for the
purpose of reviewing AEP-Ohio's capacity charge was

..7-
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cozisistent with Section 4905.26, R.evised. Code.3 In relevant
paxt the statute provides thaf, upon the initiative or

complaint of the Coznmission that any rate or charge is in
any respect unjust, u.nreasortable, tmjustly discriminatory,

unjustly preferential, or in violation of Iaw, if it appears
that reasonable grounds for complaint are stated, the

Comu1ission must schedule, and provide notice of, a
heaaing. The Ohio Supreme Court has found that the

Conuu..̂ ssion has corisiderable discretion under the statute,
Yncludin:g the aitthoxify to conduct an investigation and fix

new utiiiiy rates, if the existing rates are unjust axid

unreasonable. See, e.g., t)hio Consumers' Counsel v. Pub. Ltti_1.

Comm., 110 CJhio St.3d. 394, 400 {2006); AII net

Communications Serrices, Inc. V. Pub. Utit. Comm., 32 Ohio

SE.3d 115, 117 (1987); Ohio Utilities Co. v. Pub. LItiI. C®snm-.,

58 03uo St.2d 153,156-158 (I:979). The Court lia.s also stated
that utility rates. may be changed by the C:arn-mis5ion in a
coanplaixtt proceeding under Section 4905.26, Revised

Code, without compeHing the utiJity to apply for a rate

izl.crease under Section 4909.18, Revised Code_ Ohio

Cotrsumers' Counsel v. Pub, Uti1, Comm., 110 {?Mo St.3d 394,

400 (2006). The CoanYni..ssion, therefflze, disagrees with the

arguments of TEU-Mo, FES, and QCC that are cotmter to

tWs precedent.

(22) Further, we find no requirement zra. C7hio Supreme Court
precedent or anywZiere else that the Commission must first
invoke Chapter 4909, Revised Code, or sonie other

ratemaking authority, prior to fixing new utility rates, if the
Corru-dssion finds that the existing rates are unjust and
unreasonalble following a proceeding under Section

4905.26, Revised Code. As noted above, precedezx:t is to. the

contrary,

(2-3) With resped to TEU-(7hio's interpretation of Commission
precedent, -sve disagree that rates can only be established
under Section 4905.26, Revised Code, in Ibn.ited
circumsta.n.ces. The Commission precedent cited by
IEC7-Ohio is inapplicable here, as it specifically pertain^.s to

self-complaint proceedings initiated by a public utili.ty. fn
the .Matt-er of the Se^f-C.ornplaznt of Suburban Natural Gas

3 Capacity Eiiiry on Rehearing at 9^-10, 13, 29, 54-

-8--
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Co3rt^rany CQ^.cerning its Existing fariff Provisions, Case No.

11-5846-+GA-SI X, Opinion and Order, at 6 (August 15,

(24) .Additionally, we find no merit in the argumen.t that the

pr.ocedurai requkeznents of Section 4905.26, Revised Code,
were not followe<f in this case, whi.eh was initiated by the
Comrnission in r.esponse to ,AEP--0hno's FERC filxnng. In the

Initial Flntry, the Cona.mission noted that this proceeding

was necessary to review and determine the impact of the
pxoposec^ ^hange to 'AFP-0hio`s capacity charge.4 We
believe that the Inrtzal Entry provided sufficient indication
of the Comuission's finding of reasonable grounds for

coniplaint that AEP-Ohio's capac.ity charge may be unjust
or uAma.sonable. We agree with A:FP Ohio that there is no
precedent requiring the Corrtzn.i.ssion to use rote word:3

tracking the exact language of the statute in every
complaint proceeding. In any event, to the extent

nec:essary, the Commission clarifi:es that there were
reasonable grounds for complaint that AEP-Ohio's

proposed eapacity charge may have been unj-ust or

unreasonable. Also, as previously discussed, the

Comrnission niay establish new rate.s under Section
4905.26, Revised Code, if the existing rates are ezn.just and

unreasonable, which is exactly what has occurred in the

present case. In the Ts.z.tecir,r► Relief Entry, the Conirission

deternuned that RPM-based capacity pricing couid risk an

unjust and unreasonable result for AEP-Ohio and
subsequently confirmed, in the Capacity Order, that stzch

pricing would be insufficient to yield reasonable

compensation for the Ccimpariy's capacity service.5

(25) We find no merit in the parties' arguments that the

Commission is precJ.uded fzozn regulatin.g wholesale rates
under Chapter 4905, Revised. Code, or Section 4905.26,

Revised Code, in particular, and the parties offer no

precedent in support of their position. Neither Section.

4905.26, Revised Code, nor any other proviEsi.on of Chapter

4905, Revised Code, proha.bifis the Commission from

initiating a review of a wholesale rate. For its part, iFU-

4 Us1a1 Fz:fry at 2

5 Interim Relief Entry at 1 b-17; Capacify Order at 23; Capacity Entry on Rehearing at 18, 31.

-9-
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Ohio contends that the Comzrti-ssion's regulatory authority

under Chapter 4905, Revised Code,, is limited to an electric
light con.^panv e.ngaged ixt the bus.irtess of supplying

electricity to consumers (ix., as a retail set-Ace). Because
the CornmYssion deterrnYned that the capacity service
provided by AEP-Ohio to CRES providers is a wholesale,

not retail, trartsactian, IE(J-Ohio believes that the
CcsmTn7sGion'$ reliance on Secfacsrc 4905.25, Revi.sed Code, as

well as Sections 4905_04, 4905,05, 4905.06, Revised Code, is
unreasonable and uu^lawful. However, from the outset of

this proceeding, the Comuni,ssion c1eaxiy irxiicated that the
review of .AF-^.'-Ohio's proposed capacity charge would be

comprehensive in scope and include consideration of other

related. issties, including the impact on retail competition
and the degree to which the Company's capacity costs

were already being recovered through retail rates.6

(26) Next, we finci no e^.-ror m our clarificatlon that, although the
Conin-jssion must ensure that the jurisdictional 7xtilities
receive just and reasonable compensation for the services
fiixat they render, the Conimission is nnder rics obligation
with reg-ard to the specific mechaiusm used to adctxes,s
capacity Costs.7 We did not find, as FES cctnterxds, that the
Coms'nission's rat'erna.king powers. are unbounded by any
law. Rather, we clarified only that the Coxnmissiori has
discretion to determ.ine the type of rrtechani:sm
implemenfed to enable a utility to recover its capacity costs,
and that the recovery mechanism may take the form of an
SCM, rider, ox some other mechanisrn.

(27) In its remaining arguments, iEU-Ohio contends that
A.EP-Ohio`s capacity service is a competitive retail electric
service, rather ttsan a wholesale txan.saciiort, and again
disputes our reliance on the Comn-issioxz.'s general
supervisory powers under Sections 49(}5.(}4, 4305.05, and
44906.{)6, Revised Code, as atith.ority to establish the SCM.
These arguments were already rejecled by the C:omniis.sion

in the Capacity J^.itry on 1Zehearnng,8 and IEU-Ohio has

Initial Erttry at 2.

Ca-^,-°.:-at` Matry on at 2&

Capacity E,itry on TZehearing at 29-29.
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raised nothing new for our consideration with respect to
these issnes.

(28) Finally, we do not agree with OCC that it was
unreasonable and u.nlawful, or in violation of Section

49{}3.09, Revised Code, to find that arguments regarding
the meeharaics of the deferral recovery mecha-nism should

be raised and addressed in the FSP 2 Case. The
Cnmxn.zssion: did not outline the rn.echani.cs of, or even

establish, the deferral recovery mechanism zn the Capacity

Order. Rather, we indicated that an appropriate recovery

mecl=tism for AEP-Ohio's deferred costs would be
established, and any additional £znancia.l considerations

addressed, in the ^^P 2 Case.9 A7fhotlgl.3 numerous parties,
including OCC, attempted to predict how the deferr-al
mechanism would be implemented artd what its impact

would be on ratepayers, the Corzrxnissi.on continues to find
that it would have been mear^z7.gless to address such

anticipatory arguments in the Capacity Entry on
RehearSrlg_ We, therefore, find no error in having

determined that OCC's cla7i-is - of unfair competition,

unlawful subsidies, double payments, and discrzxn.znafory
pricing were premature, given that the Conun7ssion had

not yet determin.ed how and frorn whoa^n AEP-Ohio's

deferred capacity costs would be recavered.3-0 The
Commission notes tha.t we thoroughly addressed OCCrs

other numerous arguments with respect to the deferral of

eapaci.ty costs in the Capacity F.ntry on. Rehea.rirt:g.

(29) For the above reasons, we find no error in our clarifications
in the Capacity Entry on Rehearing, or in deterzn'ming that
arguments related to -the mechanics of the deferral recovery
rncchani.sm should be resolvecl. in the ESP 2 Case, Any
other argum:ents raised on rehearing that are not
speci:ficaLty discussed herein have been thoroughty and
adequately considered by the Comzaassion and are being
denied. Accordingly, the Coznxnisszon finds that the
applications for rehearing fiied by IEU-Ohio, OCC, and FES
should be denied in their entirety.

9 Capacity vrd-er at 23-

10 Capacity Entry on Rehearring at 5051..
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It is, therefore,

ORDEKED, 'T'hat the appiicatiaz^s.s for rehearing filed by IECJ-Ohio, OCC, and
FiS be denied in their entirety. It is, furEher,

ORDERED, That a copy of this ent.ry ort re-hearing be served upon all parties of
record in this case,

THHE PUBLIC C1 i°TI,I IT1:J CO.MMlSSION OF OHIO

'Foc

Steven D. Lesser

Cheryl L. Roberto

SjP/sc
04r s

F.ntered in.th.e Jau:rrtal

Barcy F. McNeal

Secretary

ritcmer, Chairman.g

Andre T. Porter

Lyz,.ra. Slaby
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BEFORE

THE PUBLIC t3TILrTI.FS Ca'VIMISSIOI`J OF C3I fIO

In the Matter of the Conmmissgnn Review of )
the Capacity Charges of C}luo Power ) Case No.10--292}-EL-LTNC
Comparay and Columbus South:ern Power ^
Coi-np.any. }

ENTR.Y ON REHEA.R.fNG

I'he Commission finds:

(1) On November 1, 2010, AEF Dectric Power Service Co"ratipn
(AEP), on behalf of C}hio Power Compan.y and CQlumbt,Fs
South.ern Power Company (AEP-Qiiio or the Companies), file.d
an application with the Fed.eral. Energy Regulatory
Commission (FERC) in FERC Docket No. ER11.-1995. The
application proposes to change the basis for compensation for
capacity costs to a cost-based mechanism and includes
..propcrsed formula rate templates under which the Companies
would calculate their respective capacity costs under Seckian
D.8 of Schedule S_1 of the Reliability Assurance Agreemen-t„ At
the direction of FERC, AEP-Ohio reffiled its application in FERC
Docket No. ER11-2153 on November 24F 2(3Ltl.

(2) On Decernber 8, 2010, the Cornn7-ission found that an
investigation was necessary in order to determine the impact of
the proposed change to AEP-Ohio's capac.ity charges and
sought public cvnuments on three issues. All. interested

--.stakeholders were directed to file written comznents with the
Commission by January 7, 2011 and to file written reply
comments by January 22, 2011. By entry issued Jan.u2ay :21,
2011, the due date for reply comments was extended to
February 7,2011.

(3) On January 7, 2011 , AEP-Ohio filed an application for
rehearing of the Corruxussion sDecember 8, 2010 entry
asserting that the entry was unjust, unreasonable or in violation
of law in four respects. First, AEP-oltio argues that the, entry is
un-rawfuS. and unreasonable to the extent that it finds that the
provider of last resort (POLR) charges, approved in. the

Companies' electric security plan (ES1') cases,' cover the

I In re tI EP-C}hin, Case No. 08-917-F'I.-SS0, and 08-9-1&-EL-SSO, Cypinion and O•rder (March I8, 2UQ9').
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Companies' cos^t of supplying capacity for retail loads served
by competitive retail electric service (CRES) providers. AEP
C?hio asserts that the Comni:ssion also erred in finding th.af fi6e
approved POLR charges were based upon the c4nfinued use of
R.eJiabili.ty Pricing Model auction prices to set capacity charges
for CRES providers.

(4) Second, AEP-Ohio argues that the entry establishing an izitec"
wholesale capacity rate is unreasonable and unlawful because
the Commission is a creatLue of statute and lacks jurisdiction
under both federal a.nd Ohio law to issue an order affeciti:ng
wholesale rates regulated by FERC.

(5) Third, according to AII.'-C.)h.io, the enfry was issued in a
manner that denied AEP-,Ohio due process and violatad
statutes witl7in Title 49 of the Revised Code, including Sections
4903.09, 4905.26, and 4909.16, Revised Code.

(6) Finally, AEP-Ohio argues that Finding (4) and subpart (7); nf
Finding (5) of the December 8P 2d1[} entry must be rever`sed aod
vacated because they are in direct conflict with, and preear*.ptied
by, f ederal law.

(7) Memoranda contra the application were filed by Industrial
Energy Users-(3hiq, FirstEnergy Solutions Corp., and Ohio
Partners for Affordable Energy and jointly by Cormt-ellat^on
Newertergy, Inc. a.rrd. Crartstellatiort Energy Cornm.extaties
Group, Inc.

(8) The Gommi.ssion grants AEP-C3hio's applieation for reh:.earing,
We believe that sufficient reason has been set forth by AB1'-
OlZo to warran.t further consideration of the matters spec.zflod
in the application for rehearing. However, the Comznission
notes that the state compensation me:c,hani.sm adopted in our
I3ecember 8, 2010, Finding and Order vaill zernairt in effect
during the pendency of our review.

It i.s, therefore,

ORDERED, That AEP-Qhi:o's application for rehearing be granted for ftuther
consideration of the m.atters specified in the application. It is, further<
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ORDERED, That a copy of this Entry on Rehea.ring be served upciii aLl( parties of
record.

THE PUBLiC CITfLITIE.S COMMISSION OF OHIO

__----

S^ven D_ Lesser, Chairman

P'auI. A. C,entolella Valerie A. Lemmie

CIieryl L. Robertc,

GNS f vm.

Entered in the fotcrrW FEB 0 2 2011

Renee J. Jenkuls
Secretary
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BEFORE

S`f IE PUBLIC UTILITIES COMMISSION C7F OHIO

In the Matter of the Applicatlon of Ohio )
Power Company and Columbus Southern ) Case No.10-2376-EL-r7NC
Power Company for Authority to Merge.)
and Related Approvals. )

In ih.e Matter of the Application of )
Col mbus Southern. Power Company and )
Ohi Power Company for Authority to ) Case No. 11-346-EL-SSO
Estzlq, lish a Standard Service Offer Pursuant ^ Case hIo.11-34$-EI-SSO
to ection 4928.143, Revised Code, in the )
Fo of an Eleetcic Security Plan. )

7rl the Matter of the Application of )
Co1 -nbus South.ern Power Company and ) Case No.11-349-EL-A.tAIVi
Ohi. Powex Company for Approval of ) Case No.11-35Q--EI[-AA:M
Ce in Accounting Authority. )

Izz. jthe Matter of the Application of )
Col bus Southezn Power Company and ) Case No. 10-343-EL-ATA
Ohi Power Company to Amend their ) Case No. I0-344-EL-ATA
Enx rgency Curtaflrnent Service Riders. )

.In e Matter of the Commission Review of )
the Capacity Charges of Ohio Power ) Case No.10-2929-EL-UI4C
Co .pan.y and Columbus Southern Power )
Co pany.

In the Matter of the Application of )
Columbus Southern Power Company and )
Ohio Power Company for Approval of ) Case 1\To.11--4920-EL-R.DR
Mechanisms to Recover Deferred Fuel ) Case No. 11-4921-EL-RDR
Costs Ordered Under Section 4928.144, )
Revised Code. )

ENTRY ON R:EHEAftING

The Commission finds:

(1) On January 27, 2011, Columbus Southern Power Company's
(CSP) and Ohio Power Company's (OP) (jointly, AEP-O.hi.o or
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the Companies) filed an application for a standard service offer
(SSO) pursuar►t to Section 4928.141, Revised Code, in Case Nos.
11-346-L.-SSQ, 11-348-EL-SSO, 11-349-EL-A.AYvI, and 11-350-
EL-E1.A.M. Thi^.S original application was for approval of an
electric security plan (F.SP 2) in accordance with Section
4928.143, Revised Code. As filed, AEP-Qhio's SSQ applis:ation
for F'SP 2 would corrunence on January 1, 2012, and continue
through May 31, 2014.

(2)

. ^.

On September 7, 2011, nurner.ous parties (Signatory Parties)i to
the proceedings filed a Joint Stipulafion and Recornmendation
(Stipulation) proposing to resolve the issues raised in A:EP-
Uhio`s ES1' 2 cases and related matters pending before the
Commission in several other AEP--C)hio cases which i:nctude: an
emergency curtailment proceeding in Case Nos. 10-343-EL-
ATA and 10-344-EL-ATA (Emergency Curtailment Cases); a
request for the izterger of C:SI' with and into OP in Case No_ 10-
2376--EL,-UNC (Merger Case); a determination of the capacity
charge that the Companies will assess on competitive retail
electric service (CRES) providers in Case No. 10-2921-EL-iJNC
(Capacity Ch.arges Case); and a request for approval of a
mechanism to recover deferTed fuel costs and accouu-Titingg
treatment in Case Nos. 11-4920-EL-RDR and 11-4921-EL-RDR
(Fuel Deferral. Cases). PYZrsuant to entry issued Septembex 16,
2011, the hearing in the ESP 2 case was consolidated with the
above listed cases for the sole purpose of considering the
Stipulation..

(3) On December 14, 2011, the Comzni,.ssion issued its Qpirn%on and.
Order in this proceeding, finding that the Stipulation, as
modified by the order, should be adopted and approved. Orz
December 22, 2011, AEP-Qhio filed its compliance tariffs and,
on December 29, 2011, .AE['-Qhio filed its revised detailed

_,2-

The Signatoxy Parties to the Stipu.Iafion are: AEP-Ohio, Staff, Ohio Energy Group, ConsteIlaiion
NewEnergy, Inc: and Constellation P.nergy Commodities Group, Inc., Ohio Hospital Associaiion (OHA),
Ohio Manufacturers' Assodali.on Energy Group (OMAEG), The KrogezCompazYy, the city of Hilliard,
the city of Grove City, As.sadation of Independent Colleges and Universities of Ohio, Exelon Generation
Company, LLC, Duke Energy Re#ai1 Sales, LLC, AEP Retail F-nergy Paz-fii.ters LLC (AEP Retail), Wal-Mart
Stotes East, I.l' and Sam's Fast, Inc., Reta.iJ. Energy Supply Association (12E_SA), Paulding Wittd parm II
LLC, Ohio Environmenial Council, En_vironmental Law and. Policy C:exites , EnerNOC, Tnc_, Natura;E
Resources Deferese Covncil, and PJM Power Providers Group.
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izrxplementa.tion plan (DIP), as znodi.fied by the Opinian and
Order.

(4) Pursuant to Section 4903.10, Revised Code, any party who has
entered an appearance in a Coinnnissiorz proceeding may apply
for rehearing with respect to any matters determined by the
C'`o-mmTssiorY j,eTithin 30 days of the entry of the order upon the
Comrnission's journal.

(5) On. January 13, 2012, AFP-O}uo, Ormet Primary Alurninum
Corporation. (Orrn.et), Industrial Energy Users-Ohio (IEU-
Ohio), Retail Energy Supply Association (RFSA), OMA Energy
Group (OMAEG), Ohio ,I-lospital Association (O.H.A),
FirstEnergy Solutions Corp. (FES), and the Ohio Consumers'
Counsel aitd Appalachian Peace and Justice Network
(C.7CC/.APJN) filed applicafions for reheaxing. Memoranda
contra the various applications for rehearirig were f'rled by the
Ohio Envzroninental Council (CsEC), FES, OCC/APJN, IEU-
Ohio, OMAEG, RESA, and AEP-Ohio on January 23, 2012.

(6) On January 23, 2012, the Ccarruziission issued an entry that
provided a nurnber- of clarifications regarding its December 14,
2011, Opinion and Order (Clarification En.try).

(7) By entry dated February 1, 2012, the Comntission gran.ted
rehearing for f.u.rther cansideration of d.Ye matters specified in
the apphcations for rehearing of the ESP 2 Opinion and Order.

(8) On February 10, 2(312, AEP-Ohio filed an application for
rehearing of the CCornmi.ssion`s Claxzfication Entry, arguing
amoz^g other things that the C.'Iax7fication Entry exceeds the
Commission's ju.risdicdon and iTiolates the stat-utory rehearing
process by expanding the Opinion and Order outside the
statutory rehearing process. Further, AEP-Ohio argues the
Clarification Entry is not supported by the record, forces AEP-
Ohio to involuntarily provide a below-cost subsidy, and
unreasonably retreats from. the RPM-priced capacity set-aside
iimitation.s without an explanation. In additiori, AE.P-Ol.iia
asserts that the Clarification Entry unreasonably imposes lon.g--
teaxn obligations on A.EP-Ohio while preserving the option to
further modify the RPM set-aside levels in the future.
iVlemoranda contra the application were filed by pES on
February 17, 2012, IEU-Ohio on Eebruary 17, 2012, as revised

-3-
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on. Februaryy 21, 2012, and by Ormet and OCC f APJN on
February 21, 2012. Memoranda in response to ,AEP-Oh,i.o's
second applicatzon for rehearing=were filed by OEG and RESA
on February 21, 2012:

(9) On February 17, 2012, IEU-Ohio filed an application for
r.ehearing of the Comnzission's Clarification Entry, arguing the
entry was unreasonable by not allowing aIl governmental
aggregation programs that complete the necessary pxocess by
December 31, 2012, to have access to RPM-priced capacity.
IELT-Ohio also asserts that the December 31, 2012, deadline to
complete the goveznm.cnt aggregation process is unreasonable.
AEP-flhio filed a me.norar3.da contra f7E:U-Ohici s applicatian for
rehearing on February 21, 2012.

(10) In this Entry on Rehearing, the Cornzni.ssion has reviewed and
considered all of the arguments on rehearing regarding the ESP
2 Order as well as the Clarification Entry. As discussed below,
upon review of the applications for rehearing, the Conunission
has detezmined that the Stipulation, as a package, does not
benefit ratepayers and the public interest and, thus, does not
satisfy our three-part test for the consideration of stipulations.
Accordingly, the Commiss%on will reject the 5tzpu,lation.
Further, the Commission notes that any arguments on
rehearing not specifically discussed herein have been
thur.oughly and adequately considered by the Commission b-ut
are moot in light of our rejection of the Stipulation for the
reason.m, stated below.

(11) FE^i alleges the Commission unrea.sonabl.y failed to modify the
Stipulation to impose specific conditioms on the Companies'
corporate separation and subsequent pool ternination. FES
proposes that the Coxnm:ission require AEP-C7hio to provide
more detail regarding what it expects from AEP-Ohio in future
proceedings involving corporate separation aiid pool
tern-iination_ FES also request-s that the Com.rxuissioxz require
Ai ;1'-Ohio to provide all details in the corporate separation case
regarding the corporate separation pIarn, including the fair
market and book value, and an expIaraation of how fair market
value was determined, for of all property that will be
transferred. FES, suggests the comrnissiort impose a penalty in
the event that AEP-Ohio fails to achieve corporate separation
and should encourage .AEP-C7hio to be more diligent in
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completing its corporate separation and pool terfzrznaaon_ IEU-
Ohio believes the Comxriissior^s generation asset divestiture is
unlawful in that the transfer of generation assets was
prc:m,atu.reiy approved without determining that the
requirements contained in Section 492$_17f Revised Code, were
met.

(12) AEP-Ohio responds that the proposed modifications would

add additiozial corx£usion to the corporate separation Assne, and

wotlId take an extensive amount of tza-ne.

(13) In its application for rehearing, AEP-Ohio argues that the
Commission's corporate separation modificatiort is unlawful
and unreasonable zn that it applies Section 492$.27, Revised
Code, and Chapter 4901:1-37, O.A.C., in an iricomistent manner
with the corporate separation approved by the Commission in.
the Duke ESP proceeding. AEP-Ohio clazrns the Opinion and
Order had discriminatory impact on. AEP-Ohio, As a result,
AEP-Ohio argues that the modification violates state policy of
erLsuri_nng effective coaripetition iuid.er Sections 4928.17, 4928.06,
and 4428.02(q, Revised Code.

(14) FES challenges A.EP-Ohuo's arguments, rtoth7:g the Signatory
Parties provided iio details on the generation asset transfer, and
the Coraunission properly determined that additional time was
necessaty. FES notes that while AEP-Ohio cla.ims it is receiving
discriminatory treatment as cornpaxed to the Coirniission's
ruling on Duke's corporate separation, the Stipulations in the
Duke ESP case and this case are materially different, as
evidenced by the extensive amount of dettail Duke provided in
its stipul.atiorc as compared to AEF-Ohio's Stipulataon.,

OCC/AI'JN also oppose AEP-Ohio's request for xehearing,
explaining that the ConcrmissiQn s decision to take additional
time was reasonable and in compliance with its statutory
obligatiorts. OCC/APIN contend that AEP-Ohio's argum.ents
about inconsistent treatment are not ripe for Coznrx- ►ission
consideration. Further, even if the argurnents were ripe for
consideration, EOCC/AJ?JN point out that the Coixun"3ssior ► is
not statutoi-ily obligated to handle each corporate separation
application in the same znann.er.

-5-
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IEU--Uhio explains that the differences between the Duke and
AEP-0hio stipulations do not support AEP-Ohio's assertion
that corporate separation should be approved through
reheari.ng. IEU-Uhio pohlts out that the Duke proceeding was
resolved through an u-nopposed ESP stipu.lation, while ffis
proceeding was contested, as were the waiver requests filed by
AEP-Oh.io. Further, IEU-01-do states that the Cornpan.'res have
failed to demonstrate how the Conrrnissiqn's decision to
provide further review of the corporate separation will injure
the public interest, and assert that it unnecessary for the
Commission to rush its judgment on the'corporato separation
proceedings.

(15) In approving the generation asset divestiture pursuant to
Section 4928.17(E), Revised Code, the Conmnission authorized
AEP-Ohio to divest its generation assets from its
noncompetitive electric distri.bution utility (EDU) to a separate
competitive retail generation subsidiary (AEP GenCo) arid
directed AEP-Ohio to notify PJM that the utility intends to
enter its auction process for the delivery year 2015. However,
as FES correctly points out in its application for rehearin.g, there
is sign.dicant uncertainty regarding A:EP-C?Iiio`s plan to divest
its generation assets, as evidenced by AF.P-pluo`s recent filings
with the Federal. Energy Regulation Commi.ssion (1'ERC)2, and
conflicfittg interpretations of ffie Stipulation contained in the
record. Because of the contradictory testimony and FERC
filings of what AEP-Chio's responsibilities were in its
generation asset divestiture, we grant FES's application for
rehearing.

The Stipulation provides that upon the Coinni.ission: s approval
of fvil legal corporate separation, AEP-Ohio's tran:smi,ssion arzd
distribution assets wrIl be held by the EDU, while any
generation resource rider (GRR) assets will also remain with
the EDU. 13:egarding the transfer of generation assets, AEP-
Ohio's generation, fuel, and other assets would be transferred
to AEP GenCo_ This transfer of generation assets iricludes
AEP-Ohio's existing generating uzuts and contractual

2 On February 10, 2012, AEP-Ohio and other AEP operating compazries made filings with FEIiC regardizig
corporate separation and the generation asset divestiture in docket numbers: EC12-7i, EC7:2-70; EC12-69;
ER12-10^..1., ER12-1047, 1C148,1©49; ER12-1042,1043,1M, 1[145, and 1046 - The Coznmissiort hereby takes
admisnistrative notice of those f.dirdgs.
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entzdements, as well as xenewable energy purchase
agreements, existing fuel-related assets ai-Ld contracts, and
other assets relat-ed to the generation business. (See Joint Ex. 7.
at 11, AEP-Ohio Fxhibit 7 at PJN-1)3. However, at tii.e hearing,
AEP witness hTel.son testified that the Companies had not
detemzin.ed vJhich of AEP-0hio's existing generation assets
wou 1d be bid into the RPM base residual auction. He further
claimed that, while the first step would be to transfer all
generation assets to AEP GenCo, there were numerous
subsequent possibilities, in:chiding transferrin,g a plant to an
AEP affiliate to shore up their reserve margin or transferring
the generation to a third party. fn additzort, Mr. Nelson
explained that AEP-0h7.o did not Icrzow whether all of its
generating units, once transferred, would be bid intc) the base
residual auction (Tr. V. at 690, 697-699, 751).

We note that, Mr. Nelson's testimony was presented under
unique circv.nistances which underrnine its credibility. On
September 29, 2011, A.EP-Qhio filed an expedited request an.d
znotion to substitute the testimony of its origiizal witness,
Richard Murcczinslei, with Mr. .Nelsork s-testimony, due to an
unforeseen conflict. VVhile the substazice and conten.t between
both sets of direct testimony were the same, on cross-
examination Mr. Nelson testified that Mx°. Svluncziii.ski was hzs
"boss" at AEP Service Corporation, and that he had no role in
the preparation of the direct testirn.aity he wa-s adopting (Tr. V
at 681-682). Further, Mr. Nelsori s testimozxy is inconsistent
with .Attachxsieri.t PJN-1 to his direct testimony, Nvhich confirnns
that all of AEP-Ohio's existing generating ui-.i.ts and contractual
entitlements as referenced in Exhibit V4rAA-1 would be
trartsferred to a newly-created AEP generation affiliate (AEP-
Ohio Ex. 4). Moreover, Mr. Nelson speculated on crass-
examirzation that there were many options available to AEP-
0hio for the disposition of its generation assets and cla-uned
that the ultimate disposition of AEP-Ohio's generation assets
was an a'open question."

Nfr. Nelson s testimony is contradicted by the testimony of two
other Signatory Parties' witnesses_ RESA witness Ringenbach

-7

^ Zn AII.'-0hia Ex. 7, Mr. Nelson states that the detailed description of the gen.eratinxe asset divestiture is
contained in exhibit RF.M-2, however the at#acbed exhibit is labeled as PJN-1, which Mr. Nelson
corrected crn the remrd (Tr. V. 675-676)_
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testified that the "jsjtipulation calls for AEP-C?hio to prov%de
notice to PJM by March of 2012, that it intends to end its term
as a Fixed Resource Requirement (FRR) entity and bid all of its
load into the next base residual aucti.on under the RPM
con.siruct," (RESA Ex. I at 6). Similarly, on cross-exarnination,
Constellation witness Fein affirmed that AEP GenCo would be
required to bid all the generation it owns into the RPM base
residual auction (Tr. VI at 977).

The Cornrnission's intent in approvii-ig the generation asset
divestiture was based on our understanding that AEP-Ohio
would place all of its current (as of September 7, 2011)
generation assets into the 2015 base residual auction, pursuant
to the plain language of the 5tipulatian. Our inteyit is
supported by not only the language witl.ia:n the Sfipu,Iatiorc but
aLso the testirnony of two of the Signatory Parties' primary
witnesses. However, AEP-Ohio's FERC filing is iriconsistent
with the intent of the Commission in that it fails to ensure that
aII generation assets currently owned by AEF-Ohi.o will. be bid
into the upcoming base residual auction.

Based. upon the contradictory testimony presented by the
Signatory Parties' witnesses, AEP-Ofuo swit.ness IVelson's
claim that the ultimate disposition of AEP-Ohio's generation
assets wa,s an "open question," and the fact that AEI'-C7hzo's

. FERC filing regarding divestiture is incozsistent ^vit#^. the
Convrnission's intent in approving the Stipulation, the
Conurcisszon finds that there are fundamental d.isagreements
regarciing zznpgrtant issues allegedly resolved by the
Stipulation. The resolution of these issues is critical to the
underlying question of whether the Stipulation benefits
ratepayers and the public interest, therefore, we find, upon
review of the record of this prc3ceeding, that the Signatory
Parties have not met their burden of demonstrating ffiat the
Stipulation, as a package, benefits ratepayers art.d the public
interest as required by the second prong of our three-parrt test
for the consideration of stipulations. Accordingly, we must
reject the Stipulation. Therefore, the Cornnlission's approval of
A.EP-Ohio's generation asset divestiture pursuant to Section
4928.17(E), Revised Code, is revoked.

(16) IELT-Ohio contends that the iYxarket transition rider (MTR) does

not satisfy the requirements contained within Section
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492$.143(B)(2)(d), Revised Code, as the Companies did not

meet their burden of showing the NI`I.'R would have the effect of

stabilizutg or providing rate certainty for retail electric service.
IEIJ-Ohio claims the MTR distorts purchasing decisions of

cu.stomers by lowering rates of customers more Iikely to shop,

and raising rates for custorriers less likely to shop, in direct

violation of state policy. Further, fETJ-Ohio argues that because

the M'I'R is being collected though a non-bypassable charge, it

is essenlially a generation charge that is being collected as a

distribution charge. IEU-Ohio fu.rther opines that the

Comzxnission`s order is -urdawfiil and unreasonable in that AEP-

Ohio will receive an additional $24 million in revenue from the

MTR without any evidence to support it, in violation of Section

4903:09, Revised Code, and fails to foliow Cornn.-tission

precedent which requires cost-justification for generation rate
increases.

FES states that, even if the N4'T'R provides rate certainty and
stability to AEI? Ohio custom.ers, the MTR is still not justified as
a non-bypassable rider, and there was insufficient evidence in
the record to support the MTR. ln. addition, FES claims that
there is no statutory basis to permit AF1'-Ohio to receive a.^n
additional $24 mallion in MTR revenues for 2012.

OMAEG argues in that the CorzYmissipzi s Order modified the
shopping credit provision in a way that ;u-treasonakaly fails to
maximize the benefits available to GS-2 customers. In its
request to further review the GS-2 shopping credit provision,
OMAEG raises concerns that while some O s-2 customers may
already be shoppiitgr many may realize significant and
unavoidable price incre.ases. OMAEG recornmends that along
with the Commission's expa^nsion of the shopping credit to GS-
2 customers, any unused portions of the credit should be given
to GS-2 customers who are currently shopping arid have had
distribution rate increases of thirty percent or more. OMAEG
opines that it is in the public interest to allow the unused
portion to be accessed by GS-2 customers with notable
increases as opposed to just rolling the GS-2 credit over into the
next year. OMAEG claims this will also zrutigate the impact of
the rate increases to the GS-2 custorners and provide the
necessary rate stability to erisure busix:.ess retention in Oliio_

_9-
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(17) AE.p-Ohzo responds to IEU-Ohio, and FES, stating that the
MM is a rate design tool that is a valuable part of the
Stip:ulation for customers by facilitating the transition from
curxent generation rates to the market-based SSO generation
service rates. AEI? CO.li7:o asserts that .IEU-Ohio's arg-ui-nent that
the MTR is effectively a distribu-tion charge because it is non-
bypassable is flawed. AEP-Ohio argues that the MTR is clearly
a generation related charge that the Coznzx-dssion ana.y adopt
pursuant to Section 4928.143(B)(2)(d), Revised Code. Further,
AEP-Ohio argues there is more than sufficient evidence in the
record to support the MTR. Speci.ficaTly, AEP-Ohio points to
AE^'- -Oluo witness Rnush's testirnony explaining the MTR was
designed to limit changes in rates for a11 customer classes_

(^^) In its application for rehearing on the Ct7InrnissiflZl s

clax•ificatY.ozz entry, AEP-Ohio raises sirmilar proposals to

OMAEG's suggestion to re-allocate the GS-2 shopping credit,

as well as other alternatives to address any rate increases for

GS-2 customers. In addition to expanding eligibility for the

shopping credit as OMAEG proposed., AEP-Ohic ► raises the
possibility of earmarking funds within the Ohio Growth Fund

((XGP} to mitigate the impact on the GS-2 customer rate

increase. .AEP-Ohio, also suggests the creation of a revenue

neutral phase-in of the GS-2 load factor provision (LFP)

demand charge, such that the GS-2 I PP demand charge is 25

percent of the approved non-bypassable demand charge of

$3_29/kW in 2012, 50 percent in 2013, 75 percent in 2014, and

100 percent in 2015. .A:t;7'-Ohio suggests that the phase--in of the

GS-2 LP.P be offset by a c:omm-en.surate reduction to the GS-3

and GS-4 custozners LFP energy credit.

(19) The Commission finds that rehearing should be granted with
respect to the assignments of error raised by IEIT-Ohio and FES.
Upon review of the record of this praceeding, we find that the
Signatory Parties have not dem.onsfrated that the MTR and LFP
provisions of the Stipulation promote rate cextainty and
stability as required by Section 4928.143.(13)(2)(d), Revised.
Code. We fiarfher find that the Signatory Parties have not
dernonstrated these provisions benefit ratepayers and the
public interest as required by the second prong of our three
part test for the consideration of stzpulat.zons.

-10-
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At the h.earing; ApP-OI-►io presented testimony regarding the
rate impacts of the Stipulation upon customers, including small
Commercxal cusf.omer5 1n the GS-2 class (AEP-Ohio Exa 2,
ExMbit DMR-5). In the Opiru.on and Ord.er, the ConuZiission
reco ,ni-zed that these rate impacts may be significant, based
upon evidence indicating that total bill impacts may, in sorne
cases, approach 30 percent. However, the evidence in the
record inadvertently failed to present a fuU[ and accurate
portrayal of the actual bill impacts to be felt by customers,
pax`ticularly with respect to low load factor custozners who
have low -usa;ge but high demand.

Due to the evidence that some comrnercial customers were
going to receive significant total bill increases in approaching
30 percent, we modified the shopping credits provision to
provide additional relief to GS-2 customers in the form of an
additional allocation of shopping credits to new shopping
customers. However, the actual impac#.s suffered by a
significant number of GS-2 customers appear to have vastly
exceeded AEP-Ohio's representations at hearing. Since we
issued the Opinion and Order, numerous customers have filed,
in the case record of this proceeding, actual bills containing
total bill rate increases disproportionately higher than the 30
percent predicted by AEP-Ohio. The disproportionate rate
impacts indicated by these bzlls undermine the evidence
presented by the sxgnatory parties that the MTR, and LFP
provide rate certainty and stability pursuant fo Section
4928,143(5)(2)(d), Revised Code. We note that the parties
seeking rehearing acknowledge that customers in the GS-2
class have received significant total bill rate increases and that
it is appropriate to provide relief to these customers. However,
the Cornm_xssion is not persuaded that the actual total bill
impacts inherent in the MTR and the LFP cazt be cured by a
phase-in of the LFP or an addztiona:I allocation of shopping
credits as recozxnnended by AEP-Ohio. We find that the
Signatory Parties have not met their burden of proof of
demonstrating that the IvI [R and LFP provisions meet the
statutory requirement of Section 4928.143(B)(2)(d), Revised.
Code, to provide rate certainty and stability, and that Signatory
Parties have not demonstrated that the MTR and LFP benefit
ratepayers and the public %nteic'est_ Accordingly, pursuant to
our three-part test for the consideration of stipulations, we
must reject the Stipulatian.

-11-
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(20) Tn this Entry on Rehearing, the Corrzzrussion has d.etermined, on
two independent grounds, that the Stipulation subznitted by
the Signatory Parties does not ben.ef.it ratepayers and the public
interest. Thus, we find that the Stipulation must be rejected
and the applicat-iort, as Enod.ified by the Stipulation, must be
disapproved. Section 4928.143(C)(2-)(b), Revised Code,
provides that:

If the utility terminates an application pursirazi.t to
division (C)(2)(a) of this secPaion or if the
corxzmisszon disapproves an applicafion under
division (C)(1) of this section, t.iie conmissiorl
shall issue such order as is necessary to continue
the provisions, terms, and conditions of the
utility's most recent standard service offer, along
with any expected increases or decreases i,n fuel
costs from those contained in ti-kat offer, until a
subsequent offer is authorized pursuant to this
section or Section 4928.142, Revised Code,
respectively.

Therefore, we direct AEP Qhi.o to file, no later than February
28, 2012, new proposed tariffs to contin:ae the provisions,
terms, and conditions of its previous electric security plan,
including but not Ii.uxzi.ted to the base generation rates as
approved in. ESP I, along with the current ulicapped fue1. costs
and the en.vironmental investment carry cost rider set at the
2011 level, as well as modifications to those rates for credits for
amounts fully refunded to customers, such as the significantly
excessive earnings test (SEET) credit, artd 'an. appropriate
appti.cation of capacity charges under the approved state
compensation mechanism established in the Capacity Charge
Case.

(21) According to the Stipulation, in the event that the Stipulation is
materially modified or rejected by the CouZrrti:ssion, tfiis
proceeding shall go forward at the procedural point at which
the Stipulation was filed; therefore, AEP-Ohio should. be
provided an opportunity to modify or withdraw its origin4
application for an ESP filed in this proceeding. AEP-Ohio is
directed to file a notice in this docket within 30 days stating
whether it is prepared to proceed on its application as filed or
whether it intends to modify or Wi.thdraw such applicatioiL

-1.2-
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Furth:er, the attorney exarninors axe directed to establish a new
procedural schedule consistent with A-EY--Ohio`s notice along
with a new intervention deadline to enable interested persons
v4=ho had not previously participated in this proceeding to
intervene_ In addition, in light of oxzr rejection of the
Sti:pLdatiort, the attorney examiners are directed to establish a
procedural schedule in the Capacity Charge Case~

It is, therefore,

ORDERED, That the applications for xehearing filed by IEU-Ohio and FES be
granted, in parf:, and denied, in part. Further, the applications far rehearing filed by AEP-
C+hio, Ormet, OCC/ APjN, RESA, 01IA, and OMA.EG be de-n.ied. It is, further,

ORDERED, That the Companies shall file proposed tariffs consistent with this order
by February 28, 2012. It is, further,

ORDERED, That a copy of this entry on rehearing be served on all parties of record.

THE PUBLIC UT`IT,IT':[E5 COMMISSION OF OHIC3

GAPJjjF/(shTSjvrm

Entered in thejournal

FEB 2 3

F3 arcy- F. IVIcI .re:al
Secxetary
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BEFORE

THE PUBLIC CJTfI,ITfES COIv11VI:[.S.SIt^J:hi C7F 011IO

In the Matter of the Commission 1Ze-view of ^
the Capacity Charges of Ohio Power } Case No. 10-2929-EL-UNC
Cam.pa-ny and Ccylumbus Southem Power ^
Company. ^

ENTRY

The Commission finds:

(1) Ohio Power Company and. Columbus Southern I.'ovver
Company (A'^-ONt,) ('!r the Companies) are electric
light companies as defined in SecEign. 4905.03(A)(3),
Revised Code, and public utilities as defined in Section
4905.02, Revised Code. As such, the Cnmpazdes are
sn1^ect to the jurisdiction of the Com.rnission in
acCordance with Sections 4905_04 an.d 4905.05, Revised
Code.

(2) Sectic3ns 4905.04, 4905.05, and 4905.06, Revised Code,
grant the Commission authority to supervise and
regzdate al.l public utilitie.s witbia its jurisdiction.

(3) On November 1, 2010, .AF..P IIectrir Power Service
Corporation, on behalf of .AEP-(Jluof filed an
appIieation with the Federal Energy Regulatory
C'orrtu-^ission (FERC) in FERC Docket No. ER1I1995.
At the duvction of FERC, AEP refaled, its application in
FERC Docket No. ER11-21$3 on November 24, 2010.
The applieatirxn proposes to change the basis for
compensation for capacity costs to a cost-based
medum-ism and includes proposed formula rate
te.mplates under which the Companies would calculate
their respective capacity costs under Section D.S of
Schedule 8.1 of the Reliability Assurance Agreern ►ent.

(4) I'rior to the filing of fl-is application, the Commission
approved retai.l. rates for the CompanieS, including
recovery of capacity costs through provider-of-last-
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resort cfarges to certazn retail shopping customers,
based upon the continuation of the cmen.t capacity
charges established, by the three-year capacity auction
conducted by PJM, Inc-, under the current fixed
resource requiremenf (FRR) mechanism:. In re
Cotumbu.s Sotaflaerxz Power Crrmpan.y, Case No. 08-917-ET,
SSQ In re Ohio Power Company, Case No. 0&917-EL-
SSO. See also, In re Cblumbus Southem Power Corrzparry
and Ohio I'ower Cotrrpany, Case Nos, 054194-Efr^UNC
et al< However, in light of the change proposed by the
Companies, the Comnnzssaon will now expressly adopt
as the state compensation m.echanx:sm for the
Companies the current capacity charges established by
the threeryear capacity auction conducted by PJ:N,[r Inc,
during the pertdetuy of this review.

(5) Further, the Commission finds that a review is
neeessary in order to determirt.e the irnpact of the
proposed change to AEP-Ohio's capacity charges. As
an inztzal step, the Comn-:i.ssaon seeks public coznrnent
regaxdzng the following issues: (1) what changes to the
current state mechanism are appropriate to detemtirr.e
the Companies` FRR capacity charges to Ohio
competitive retail electric service (CRES) providers; (2)
the degree to which AEP-Ohio's capacity charges are
currentiy being recovered through retail rates
approved by the Comxnission or othes capacity
charges, and (3) the i.inpacf of AEI'-fJMo's capacity
charges upon CRES provicim and retail competition in
Ohio.

(6) Atl interested stakeholders are invited to su.br.nit
written comments in this proceeding within 30 days of
the issuance of this entry and to submit reply
comments within 45 days of the zssuance of thds entry.

It is, therefore,

ORDERED, That weitteza comments be filed withi-n 30 days aftex the
issuarice of this order and that reply commenfis be fsl.ed within 45 days of the
issuance of this entry. It is, further,

-2
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ORDERED, That a copy of th.is entry be served cm AEP--43hio and all parfies
of record in the Campanies' most recent standard service offer procep-dings, Case
Nas. 08-917-EL-SSO and 08-918-EL-SSQ.

THE EEJBLr TIES CC} C7N OF OHIO

^

A.lan. R. Schsiber, Chairman

Paul A. Centalel]a

__----°

Steven D. Lesser

GAP/sc

Entered in the jaurra1

Renee J. jenkiits
Searetazy

A LilwZ/
Valerie A. Lernmi:e

Ciferyl L. Roberto
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BEFORE

THE PUBLIC UTILITIES COhPAISSIOS`,T OF OHIO

In the Matter of the Commission Review of }
the Capacity Charges

of Ohio Power } Case No.10-2929-EL-UNC
Company and Columbus Southern Power }
Coznpany: ^

ENTRY ON REHEARING

The Caxrux-iission fmds:

(1) By opinion and order issued on July 2, 2012, the Commission
approved a capacity pricing mechanism for Columbus
Sputhern Power Corn.pany and C,7hio Power Company (jointly,
AEP-Ohio)?

(2) Section 4903.10, Revised Code, sta.tes that any party who has
entered an appearance in a Corciniissiort proceeding rn.ay apply
for a rehearing with respect to any matters determined therein
by fi-Ung an application withiri 30 days after the entry of the
order -upon the Cozzxnli.ssion's journal.

(3) On July 20, 2.012, AEP-Ohio filed an application for rehearing of
the Corrzr.ni.ssiozi s July 2, 2012, opinion and order_ The Ohio
Energy Group (OEG) filed a.n application for rehearing and a
corrected application for rehearing of the July 2, 2012, opinion
and order on July 26, 2012, and ju.iy 27, 2012, respectively. On
August 1, 2012, Industrial Energy Users-Ohio (IEU-Ohio);
FirstEnergy Solutions Corp. (FES); Ohio Association of School
Business Officials, Ohio School Boarcls Association, Buckeye
Association of School Administxators, and Ohio Schools
Council (collectively, Schools); Ohio Manufacturers'
Association (OMA); Ohio Hospital Association (OHA); and the
Ohio Consumers' Cou.nse]. (OCC) filed applications for
rehearing of the July 2,2012, opiriion and order.

z 13y entry issued on March 7, 2o12, the Commission approved and confirmed the merM of CoIurrtbcrs
Sou_'.iern Power Company into Ohio Power Company, ef.fectzve December 31, 2011. In the Matfer of tJre
Application of Ohio Power Company and Columbus Southern Pawer Company for Authority to Merge and
Rciated Approvals, Case No. 10-7376-EL -UNC.
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^4) The Cornn2i,ssion believes that snfficiezzt reason has been set
forth by AEP-Ohio, OEG, ZEU-Ohio, FES, Schools, OMA, OHA,
and C3CC to warrant further consideration of the matters
specified in the applications for rehearing. Accordingly, the
applications for rehearing filed by .AEP-Uhio, OEG, IEI,T-0hio,
FES, Schools, OMA, OHA, and C)CC should be granted_

It is, therefore,

_2-

.. ORDERED, That the applicatiom for rehearing filed by AEP-Ohio, OEG, IEU-Dii%o,
FF$, Schools, OMA, OHA, and rJCC be granted.for farther consideration of the matters
specified in the applications for rehear-ing. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parizes of
record in this case.

THE PUBI.fC UTILITIES COMMISSION OF OHIO

SJ'Pfsc

bteven U. Lesser

Cheryl L. Roberto

Entered in the Journal.

AUG.15 2012

66;'

Barcy F. McNeal
Secretary
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BEFORE

Tf-IE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Coznmission Review ^
of -dze Capacity Charges of Ohio Power ) Case No. 10-2929-EL-UNC
Company an:d Columbus Southern Power )
Company. ^

ENTRY ON REHEA.p.1NG

The Commission finds:

(1) On No-vember 1, 2010, American .Electric Power Service
Corporation (AE.l?SC), on behalf of Coltxmbai.s Sout;hern
Power Campany (C SP) and Ohio Power Corrcpany (C1P)
{jointly, AEP-Ohio or the Cozn.pany),1 filed an application
with the Federal rnergy Regulatory Commission (FERC) in
FERC Docket No. ER11-1995. On November 24, 2010, at
the direction of FERC, AEPSC refiled the application in
FERC Docket No. ER11-2183 (FERC filing). The application
proposed to change the basis for compensation for capacity
costs to a cost-based mechanism, pursuant to Secfion 205 of
the Federa3. Power Act and Section D.8 of Schedule 8.1 of
the Reliability Assurance Agreement for the regional
transmission organization, PJM Interconnection, LLC
{l'M, and included proposed formula rate templates
under whieh AEP-Ohio would calculate its capacity costs.

(2) By entry issued 'on December 8, 2010, in the - above--
captioned case, the Com.tt-iission found that an
investigation was necessary in order . to determine the
impact of the proposed change to AEP-Ohio's capacity
charge (Tni.tial Entry). Consequently, the Canunissiore
sought public comments regarding the following issues:
(1) what changes to the current state compensation
mechanism (SCIv) were appropriate to determine AEP-
Ohio's fixed resource requirement (FRR) capacity chaxge to
Ohio competitive retall: electric senTzee (CRES) providers,
which are referred to as alternative load serving entities

1 By entry issued on March 7, 2012, the Com.uu.ssioTT approved and corzfirnned the merger of C5p into
OP, eEEecfive December 31, 2011. In the Mafter of the Appticafion of Ohio Power Compuny ansi Cuturnmbus
Southern Powe- Company far Authority to Me-rge and Related Appprouuls, Case No.-10-2376-EL-U'NC.
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withhi PJM; (2) the degree to whzch AEP' CJhi.o's capacity
charge was Luz-rently being recovered dtrougli retail rates
approved by the Comnn.ission or other capacity charges;
and (3) the impact of AEP-Ohio's capacity charge upon
CRES providers and retail co.rnpetitzo-n in Ohio.
Additionally, in light of the change proposed by AEP-Dhio
in the FERC filing, the Commission explzcitIy adopted as
the SCM for the Coznpan.y, during the pendency of the
review, the current capacity charge established by the
three-yeat capacity auction conducted by PJM based on its
reliability pricing rnodei (RPM).

(3) On january 27, 2011, in Case No. 11-34C-EL,-SSC7, et aP.,
AEP-Qhio filed an application for a standard service offer
in the form of a new electric security plan (ESP), pursuant
to Section 492S.143, Revised Code (ESP 2 Case).2

(4) By ezttry issued on March 7, 2012, in the above-captioned
case, the Coanrniss•zori implemented an. interim capacity
pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012 (Interi.m Relief Entry)_

(5) By entxy issued on May 30, 2012, the Cornnlission
approved an extension of the interim capacity pricing
znechanism through July 2, 2012 (Interim Relief Extension
Lntry).

(6) By opiiuon and order issued on July 2, 2012, the
Comn-.ission approved a capacity pricing mechanism for
AEP-Ohio (Capacity Order). The Commission established
$I88.88/rzxegawatt-day as the appropriate charge to enable
AEP-Ohio to recover its capacity costs pursuant to its FRR.
obligations from CRES providers. However, the
Corxrmission ais.o directed that AEP-0hio`s capacity charge
to CRES providers sh.ould be the RPlv1-based rate,
zncluding final zonal adjustments, on the basis that the
RPM-based rate will promote rotail electzic compeiltion.
The Commission authorized AEP-Ohio to modify its

2 In the Matter of the App&catim: of Cotzc»bccs Southern I'auwer Contpdny and Ohio Power C:ornparty for
Authority to EsfabIisTi a Standard Service Offer t'ursuant to Section 492$.143, Revised Code, in the Foxra of
an ELctrar Security Plan, Case No.11-34-6-EIrSSOQ and. I1-348-EL-SSO; In the Mat.ter of the AppIicatinn
of Cblunzbzss Southern Power Comprcray and Ohio PDwer Company for Approval of Certrrin Accounting
Auth.ority, Case No.11-349-EL-1a.AM and 11-35(}-EI.-AAM.
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accounCng procedures io defer the incurred capacity costs
not recovered from CRES providers, with the recojTery
mechanism to be established in the ESP 2 Case.

(7) Section 4903.1:0, Revised Code, states that any party who
has entered an appearance in a Conumission proceeding
may apply for a rehearing with respect to any matters
determined therein by filzng an application within 30 days
after the entry of the order upon the Co:rnmission's journal.

(8) By entry on rehearing issued on October 17, 2012, the
Commission granted, in part, and denaed, in part,
applications for rehearing of the hziti,al Entry, hZterim Relief
Entry, and C.Ca.pacity Order, and derdecl applications for
rehearing of the Interim Relief F^ctension Entry (October
Capacity Entry on Rehearing).

(9) On December 12, 2012, the Comm-ii:ssion issued an entry on
rehearing, denying applications for rehearing of the
October Capacity Fniry on Rehea.ring that were filed by the
Dhio Consumers' Counsei. (C7CC), Industrial Energy Users-
OIuo (IEU-Ohio), and FirstEnergy Solutions Co:rp. (FES)
(Decern.ber Capacity Entry on Rehearing).

(10) On January 1.1, 2013, C)CC filed an application for rehearing
of the December Capacity Entry on Rehearing. AEP-Ohio
fiYed a memorandum contra on January 22, 207:3.

(11) In its single assignment of error, C>CC asserts that the

Cornm.i.ssion uxdawfully and unreason.abiy [Iarified ixa, the
December Capacity Entry on Rehearing that there were

reasonable grounds for complaint, pursuant to Sectl.on

4905.26, Revised Code, that AEP-Ohio's proposed capacity
charge in thTs case may have been uuijust: or unreasonable.

OCC contends that the Coznrnss,si.oxi s clarification attempts

to cuxe an error after the fact, is not supported by sufficient

evidence, a-tid is procedurally flawed_ According to OCC,

the Commission's clarification is not supported by iis

findings in the fru.tial Entry_ OCC argues that the

Cornmission has not satisfied the requirements of Section

4905.26, Revised Code, a.nd, thus, has no jin-i.ssd`zciion in this

case to alter AEP-ahio's capacity charge_
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CX.C also notes that reasonable grounds for complaint
must exist before the Comrnission orders a hearing,
pursuan.t to Section 4905.26, Revised Code. C7CC
emphasizes that the Coinmi.ssian did not find reasonable
grounds for complaint in the Initial Entry, but rather made
its darification two yea-rs later in the December Capacity
Entry on Rehearing. OCC adds that the Commissiori.'s
clarification is inconsistent xvith its earlier procedural
raling directing the parties to develop an evidentiary
record on the appropriate capacity pricing mecltarusnl for
AEP-C?:E3io. OCC believes that reasonable grounds for
com.plaint were intended to be developed through the
evidentiary hearin:g.

OCC fuzth.er argues that the Commission did not properly
deterznine, upon initiation. of this proceeding, that AEP-
Ohio`s capacity charge may be imjust and wn.reasonable.
Accordingly, OCC believes that the Corrlniission lacked
jurisdiction to modify AEP-Ohio's capacity charged Puna-Ey,
CfCC asserts that the Commisszon faiied to find that RPM-
based capacity pricing is unjust and tmreason.able, as
required before a rate change is implemented, pursuant to
Section 4905.26, Revised Code.

(12) In its mern_orand:urn contra,A.EP-Ohio responds that OCC:`s
application for rehearing merely raises arguments that
have already been considered and rejected by the
Commission. A.EP-Ohio adds that the Comniission
properly clarified in the December Capacity Entry on
Rehearing that there were . reasonable grounds for
complaint under Section 4905.26, Revised Code, in this
proceeding.

(13) In the December Capacity Entry on Rehearing, the
Commission denied, in their entirety, the applications for
rehearing of the COctober Capacity F.ntry on Rehearzng that
were filed by C3CC, IEU•-Ohio, and FES (December Capacity
Entry on Rehearing at 11-12). Section 490310, Revised
Code, does not allow parties to repeat, in a second
applicatfon for rehearirtg, argumPnts that have already
been considered and rejected by the Commission. In the
Matter of the Applications of The Eas?Olrio Gas C:ornpany d.b.a.
Donzirzion East Ohio and Coiurnbirz Gcrs o^' Ohio Inc. for
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Arljusttne-nf of their Inknm Emergency and Te.mporqry
Perc.entczge of Sncortze 11aymeiat- Plan Riders, Case No. 05-1421=
GA-PII', et al:., Second Entry on Rehearing (May 3, 2006), at
4. The DeCexnber Capacity Entry on Rehearing denied
rehearing on all assignments of error arid modified no
substantive aspect of the October Capacity Entry on
Rehearing, and JCC is riot ezititJ:ed to another atteznpt at
rehearzr►g. fi.ccordi-ngiy, the application for rehearing filed
by OCC on. January 11, 2013, should be denied as
proceduxally irri.pr4per.

It is, therefore,

-5-

ORDERED, That the application for rehearzng filed by OCC on January 11f
2013, be denied. It is, ft.zrther,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record in this case.

TBE PUBLIC UT1LfTIES COMMISSION OF OfHO

,

Todd

+..r,..-
^^

'Steven D. Lesser

SJP/sc

ERtered izi the joumal

Barcy F. --McNeal
Secretary

Cha.irrnan

A. , e T. Porter
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In the Matter of the Application of Ohi.o )
Power Company and Cokurnbus Soufhern ) Case No.10-23;7{i-EL-UNC
Power Company for Authority to Merge )
and Related Approvals. )

In the Matter of the Application of
Columbus So czthem Power Company arfd
Ohio Power Company for Authoriiy to
Establish a Standard Service Offer Pursuant
to Section 4928.143, R.evi.sed Code, i^.^. the
Form of an Electric Security Plan.

In the Matter of the Application of )
Columbus Southern. Power Company and ) Case No.11-349 EI.,-AAM
Ohio Power Company for Approval of ) Case No. 11-350-EL AAM
Certaan Accounting Authority. )

In the Matter of the Application of )
Columbus Southern Power Company and ) Case No. 10-343-EL-ATA.
Ohi.Q Power Compan.y to Amend their Case No. 10-344--:EL-ATA.
Emergency Cu.rfail:ment Service Riders. )

BEFORE

Case i`•I o.11-346-F.L-SSO
Case No.11-348-E1-SSO

In the Matter of the Com.mission Review of )
the Capacity Charges of Ohio Power ) Case No.1.t3-2929-PL-IZNC
Company and Columbus Southern Power )
Company. }

In the Matter of the Application of
Columbus Southern Power Coxnpany and
Ohio Power Company for Approval of
Mechanisms to Recover Deferred Fuel
Costs Ordered Under Section 4928.144,
Ohio Revised Code.

)
)
)
)
^
)

Case No.1:1-4920-EL-RDR
Case hTo.11-4921-EL-RDR
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T'he Commission, considering the above-entitled applications, the Stipulation and
Recommendation, and the record in these proceedings, hereby issues its opinion and order
in these matters.

APPEA.IZ.ANCE S:

Steven T. Nourse, Mathe-vv J. Satterwhi.te, and Anne M_ Vogel, .Americarf. Electric
Power Service Corporation, One Rzverside Plaza, 29'h Floor, Coluuxbu.s, Ohio 43215-2373,
and Porter, Wright, Morris & Arthur, LLP, by DanieI R Conway, 41 South I-ligh Street,
Columbus, Ohio 43215, on behalf of Columbus Southern I'ower Company and Ohio
Power Company.

Mike DeWine, Attorney General of the State of Ohio, by Werner L. .112argard III,
John H, f ones, arid Steven. L. Beeler, Assistant Attorneys General, 180 East Broad Street,
CUl:um:.bus, Ohio 43225-3793, on behalf of the Staff of the Pubiic T7tiiitres Commission of
Ohio.

Bruce J. Weston, Tnterxm Ohio Consamers' Counsel, Office of the C)hio Consurrt.ers'
Cournsel, by Maureen R. Grady and Terry L. Etter, Asssstant Ccrrsu.mers` Courtsel,10 West
Broad Street, Columbus, C)f►.io 43215-3485, on behalf of the- residential utility consumers of
Columbus Southem Power Company and Ohio Power Cozn.pany_

Boehro, Kurtz & Lowry, by David F. Boehm, Mi.chael L. Kurtz, and Kurt Boebun, 36
East Seventh Street, Suite 151(?, Cincinnati, Ohio 45202, on bebaIf of Ohio Energy Group.

Chester, Wilcox & Saxbe, LLP, by Zachary D_ Kravitz, Mark S. Yurick, and John W.
Bentrne, 65 East State Street, Suite 1000, Columbus, Ohio 43215-4213, ozt behalf of The
Kroger Company.

McNees, fitVallace & Nurick, LLC, by Samuel C. Randazzo, Frank P. Darr, and
Joseph E. Oliker, 21 East State Street, Suite 1700, Cohrnibus, Ohio 43215-M8, on behalf of
Industrial Energy Users-C?h.i o.

David C. Riztebolt and Colleen L. Mooney, 231 West L irna Street, P.O. Box 1793,
Findlay, Ohio 45840, on behalf of Ohio Partners for Affordable Energy.

.. Bell & Royer Co., LPA, by Barth E_ Royer, 33 South Grant Avenue, CoIumbus, C.^hzo
43215-3927, on behalf of Dominion Retail, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howa:rd Petricoff and Lija Kaleps-Clark,
52 East Gay Street, Columbus, Ohio 43216-1(}08, and Covington. & Burling, by William
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IVlassey,1201 I^enrtsylvania Avenue, Washington, D.C. 20004, on behalf of The COMPETE
CoaIition.

. Vorys, Sater, Seymour 8r Pease, LLP, by M. Howard Petricof€ and Stephen M.
Howard, 52 East Gay Street, Columbu.s, Ohio 43216-1008, on behalf of Pjhi Power
Providers.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Lija Kaleps-
Clark, 52 East Gay Street, Colu.m.bus, Ohio 43216-1008, on behalf of Constellation
NewEnergy, Inc., and CQnstellation Energy Commodities Group, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Mike Settineri, 52
East Gay Street, Columbus, C?hio 4^.321f-1008, ort behalf of Retail Energy Supply
Association

Vorys, Sater, Seymour & Pease, LLP, by NL Howard Petricoff and Lija Kaleps-Clark,
52 East Gay Street, Coluznbais, Ohio 43216-100$, and Eimer, Stahi, Klevortl- & Solberg LLP,
by David Stah] and .A.rin Aragoxiaon, 224 Sou.th Nfichigan Avenue, Chicago, Iliinois 60604,
on behalf of wid_ Sandy Grace, 101 Constittxtion Avenue ltilti W, Washi.tagton, D.C. 20001, on
beha^.f of Exelon Generation Compax3.y.

SchotEenstein, Zox & Dunn Co., LPA., by Christopher L. Mller, Gregory J. I7urtn,
and Asim Z. Haque, 250 West Street, Columbus, Ohio 43215, on behalf of the Associatiori.
of Independent Colleges and L7xdversities of C?hio, the ci.ity of I h.Iliaard and the city of Grove
City.

Bricker & Eckler, LL.P, by Lisa GatcheIl McAlister and Matthew W. Warnock, 100
South Third Street, Columbus, Ohio, 43215-4291, on behalf of Ohio Manufacturers
Association- Energy Group.

Bricker & Eckler, LLP, by Thomas J. UBzien, 100 South Third Street, Columbus,
Ohio 43215-4291, and Richard L. Sites, 155 East Broad Street,1511, Floor, Columbus, C?hio
43215-3620, on behalf of Ohio Hospital Association.

Nolan Moser and Trent A. Dougherty, 1207 Grandview Avenue, Suite 201,
Columbus, Ohio 43212-3449, on behalf of the Ohio Environzr ►.ental Council.

FirstEnergy Service Company by Mark A. Hayden, 76 SoutlY Main Street, Akron,
Ohio 44308; Catfee, Halter & Griswold, LLP, by James F. Lang< Laura C. McBride, and N.
Trevor Alexander, 1400 KeyBank Center, 800 Superior Avenue, CleveIand, C?hio 44114;
and Jones Day, by David A. Kutik and Allison E. Haedt, 901 Lakeside Avenue, Cleveland,
Ohio 44114-1190, on behalf of FirstEnergy Solutions Corporation-
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Thompsan Hme, LLP, by Philip B. Sineneng, 41 South High Street, Suite 1700,
Columbus, Ohio 43215, on behaff of Duke Energy Retail.

Joseph V. Maskovyak and MichaeI Smalz, Ohio Poverty Law Center, 555 Butfiles
Avenue, Columbus, Ohi.o 43215, on behalf of Appalachi.an. Peace and Justice NetvtiTork-

Keatlrtg, IVlnething & Klekamp PLL, by Kenneth P. Kreider, One East Fourth Stxeet,
Suite 1400, Cinc.innati, Ohio 45202 and Holly Rachel Smztha HITT B-usiness Center, 3803
Rectortown Road, Mazshall, Virginia 20115, on behalf of Wal-Mart Stores East, LPf and
Sam's East, Inc. .

SNTR Denton US, LLP, by Emma F. Hand and Douglas G- Bonner, 1301 K Street NW,
Suite 600 East Tower, Washrngtozx, D.C. 20005, on behalf of Ormet Primary AluizA7rf.um
Corporation.

Bricker & Eckler, by Christopher L. Montgornery and Terrence O'Donnell, 100
South Third Street, Columbus, Ohio 432154291, and Richard L. Sites, 155 East Broad
Street,156, Floor, Columbus, Ohio 4321.5-3620, on bchalf of Paulding Wind Faxm II.

HerLry W. EcUart, 1200 Chambers Road, Suite 106, Columbus, Ohio 43212, on
behaff of the Sierra Club and Natural Resources Defense Council.

Gregory J- Poti1os, 101 Federal Street, Suite 1100, Boston, Massachusetts 02110, on
behalf of EnerNOC Inc.

Tara C Santarelli,1207 Grandvieu.r Aven-ue, Suite 201, Columbus, Ohio 43212-3449,
on behaIf of the Environmental Law and Policy Center.

Vorys,' Sater, Seymour & Pease, LLF, by Lija I<aleps-Clark and Benita A. Kaf,n, 52
East Gay Street, Columbus, Ohio 43216-.1008, on behalf of the Ohio Cable
TeIectimm-uxu.cations Association.
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OPfNION:

Y_ MSTORY OF 1HE PROCEET'1TNGS

A. Prior Electric Security Plan

On March 18, 2009, the Commissiori issued its opxrtion and order regarding
Columbus Southern Power Company's (CSP) and Ohio Power Company's (OP) (jointly,
AEP Ohio or the Companies) application for an electric security plan (ESP 1 Order) izz. Case
Nos. 08-917-EL-SSO and 0&-918-EL-SSO. By entries on rehearing issued July 23,2009 (First
ESP EOR) and November 4, 2009, the Commission atfinned and clarified certain issues
raised in the FSP 1 Order. As ultimately modified and adopted by the Ccaanmission, AEP-
Ohio's ESP 1 decisions directed, among other things, that .AEP-,Ohio be permitfed. to
recover the incrementai capital carrying costs that would be incurred after January 1, 2009,
on past environznental investments (2001-2008) and approved a provider of last resort
(POLR) charge for the ESP period..1

The Comrnissiozi s ESP I decision was appealed to the Supreme Court of Ohio
(Court). On Aprit.19, 2011, the Court affirmed the ESP Order in numerous respects, but
remanded the proceedings to the Co*nm;ssion ivi.th regard to two aspects of the
Comniissiozi s decision. The Court detersnined that Section 4928.143(13)(2), Revised Code,
does not authorize the Coxrtmission to allow recovery of items not enurnerated in the
section The Court remanded the cases to th.e Comn-ussion for further proceedings Sn
which the Cornmission may determine whether any of the Iisted categories set forth in
Section 4928.143(B)(2), Revised Code, authorize recovery of environmental investment
carrying charges.z Regarding the PO?LR charge, the Court concluded that the
Commission's decision that the POLR charge is cost-based was against the marufest
weight of the evidence, an abuse of the Commission's discretion, and reversible error. The
Court noted two methods by which the Commission may consider the POLR charge on
remand, speci€ically, as either a non-cost-based POLR charge or by way of evidence of
AEP-Ohio's actual POLR costs.3

By entry i.sstxed May 25, 2011, the Commission directed AEP-Ohio to file revised
t.ariffs by May 27, 2{}11, making the POLR and environmental ira.vestzneo:t carrying charges
subject to refund, as of the first billrng cycle of June 2011, until the Commission specifically
ordered otherwise on remand. The Cornmission isstzed its order on remand on. October 3,
2011. Trr: the order on remand, the Commission found that AEP-Ohio should be autI.iorized
to continue its recovery of incremental capital carrying costs that are incurred after
January 1, 2009, on past e.rtvironmental investzxYents (2001-2008) that were not previously

I A:E'-(?bio ESP ©rdex at 24-28, 3844; First E5P EOR at I0-13, 2427.

zIrc re AppTicufiori o,fCoiutnhus S. Power Co. (2011),128 Ohio St3d 512,520.

3. In re Applicaftion of Columbus S. Power Co. (2011),128 Ohio St3d 512r 57.9_
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refiected in the Companies' exisdng rates prior to the ESP 1 Order. In addition, the
Commission forxrzd that the POLLR. charges authorized by the ESP 1+Ch°der were not
supported by the record on remand, and directed the Companies to elizrdr ►ate the amount
of the POLR charges authorized in the ESP Order and file revised tariffs, consistent v,-ith
the order on remand.

S. Pendini^ Electric Securitv Plan

On January 27, 2011, AEP-Ohio filed the instant application for a standard service
offer (SSO) pursuant to Section 4928.141, Revised Code. This application is for approval of
an electric security plan (ESP 2) in accordance -°ith. Section 4928.143, Revised Code. As
filed, AEPOhio's SSO application for ESP 2 would commen.ce on January 1, 2012, and
continue through. May 31, 2014.

By entry issued February 9, 2011, a procedural schedule was established, inchxding
the scheduling of a technical coxtference, prehearing conference and the evidentiary
hearing. The technical conference was held on AEP-Ohio's ESP application on March 8,
2011. The Commission also scheduI.ed five local public hearings throughout A.EP-Ohxo`s
sexz>-ice territory. As a result of the Court`s remand of AEP-Ohio's ESP 1 Ordex, the
evidentiary hearing was rescheduled. Preh.earing conferences were held on July 6, 2011
and August 9, 2011. InitiaUy, the evidentiary hearing was called on August 15, 2011, and
continued until September 7, 2011, to alloww for settlement negotiations.

On Septem.ber 7, 2011, numerous parties (Signatory Parties) to the proceedings
filed a Joint Stipulation and 1Zecominendation (Stipulation). A new procedural schedule
was adopted at the September 7, 2011 hearing, which rescheduled the ev%dentiary hearing
to October 4, 2011. At the Corn.mzssaon's request, the Contpanies made a preseritation to
the Comn-iassioners on the Stipulation on September 19, 2011.

The following parties were granted intervention by entries dated March 23, 2011,
and July 8, 2011: Industrial Energy Users--C.?hio (IEU), Duke Energy Retail Sales, LLC
(Duke Reta:il), Ohio Energy Group (OEG), Ohi.ti Hospital Associatioxl (OHA), Ohio
Consurners' Counsel (OCC), Ohio Partners for Affordable Energy (OPA.E),4 The Kroger
Company (Kroger), PirstEnergy Solutions Corporation (FES), Paulding Wind Farm N LLC
(Paulding), Appalachian Peace and. Justice Network (APJI`I), Ohio Manufacturers'
Association Energy Gxoup {OMA.EG}, AEP Retail Energy Partners LLC (AEP Retail),
Distributed Wind Energy Association (^DVVEA),5 PjM Power Providers Group (P3),
Caxzstellatiori NewEnergy, Inc. and Constellation Energy Commodities Group, Inc.
(Constellatzon), COMPETE Coalition (Compete), Natural Resources Deferi,se Council

4 fln. November 17, 2011, OPAE filed a motion to withdraw ;Crom the consolidated Stipuiation
proceedings.

On August 4, 2011, DWEA filed a motion to withdraw from the ESP 2 proceedin:gs.
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(N.RDC), The Sierra Club (Sierra), city of 11i1iiardT Ohio (I-1llzard), Retail Energy Supply
Association (RESA), Exelon Generation Compariy, LLC (Exelon), city of Grove City, Ohio
(Grove City), Association of Independent Colleges and Universities of Ohio (AICUt7),
Wal-Mart Stores East, LP and Saxris East, Inc., (Ka^-Mart), Dominion Retail, Inc.
(llonniruozy. Retail), Enviror7zn.ental Law and Policy Center (ELPC),
Council (OEC), Ormet Primary Alusnb.lum Corporation (Urrnet)
(Enernoc).

Ohio Environmental
and EnerNOC, Inc.

Pursuant to entry issued. September 16, 2011, the hearing in the ESP 2 case was
consolidated with a number of other related matters for purposes of considering the
Stiprxia#zon. The consolidated cases include: an emergency curtailment proceeding in Case
Nos, x0-3443-ELr-.ATA and 10-344-EL-ATA (Emergency Cu.rtailment Cases);. a reguest for
the merger of Columbus Southern Power Company -with Ohio Power Company in Case
No. 10-2:376-EL-UNC (Merger Ca.se), a determination of the capacity charge that the
Companies wiIl assess on competitive retail electric service (CRES) providers un. Case No.
1t)-29.29-EL-UNC (Capacity Charges Case); and a request for approval of a mechanism f:o
recover deferred fuel costs and accounting treatment in Case Nos. 11-4920-EL-R.D£t: and
11-4921-EURDIZ (Fuel Deferral Cases).

At th.e hearing on the Stipulation, the Signatory Parties offered the testimony of 23
"Aritnesses in support of the Stipulation and seven witnesses provided testimony in
opposition to the Stipvlation. Initial briefs were filed by the Signatory Parties, Ormet, IEf7,
FES, OCC and APJN,6 Staff, Exelon, Constellafiion, and RESA, on Novem.ber 10, 2011, and
reply briefs were filed on. November 18, 2(117.

C. Sum:maU of the Z.ocal: Public Hearzna

Five local ptxblic hearings were held in order to allow CSP's and QP's customers the
opportunity to express their opin%ons. regarding the issues raised in the Companies' ESP 2
application. Two Iocal public hearings were held in Columbus, and hearings were also
held in Canton, Lima, and Marietta: At the local hearings, a total of 61 witnesses offered
testirnoxYy. 'In addition to the public testimony, numerous letters were filed in the docket
regarding the proposed ESP applications_

A principal concern of many customers in opposition of the proposed ESP 2 both at
the public hearings and i.n letters was the impact the proposed rate increase would have
on unemployed, l.ow-zncome, and fixed income customers who are already having
difficulty paving their util.ity- bi1Ls. Witnesses also argued that the proposed
nonbypassable riders would prevent customers from being able to reduce or control their
electric bill through the selection of a CRES provider. Several witnesses at the public

6 OFAE was included as a party to the jvint brief at the time the ini#iai brief was filed but subsequently
tvithttrew.from the consolidated Stipu3.ation proceedings.
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hearings also emphasized that an increase in the cost of electric service may further strain
the comanunity resou.rces available to assist unemployed and low-income customers.

However, the vast majority of the testimony offered at the pubiic hear.ings was to
endorse the proposed ESP 2 and establish support for AEP-Ohio based an its charitable
corporate citizenship and economic development endeavors in tJhio. Numerous
witnesses praised AEP-Ohio as a good co-rporate citizen that supported a cross-section of
community and chaxitable organizations through the AEP Poundat.ion, volunteeriszn, and
grants, including but not Iimited to youth organizations, food banks, h.unger prevention
programs, homelessness prevention assistance programs, utilify assistance, and
educational programs. A number of witnesses also endorsed the Companies' Turniz7.g
I'oint solar project The witnesses stated that the Turning Point solar project will bring 325
permanent jobs to Noble County. Witnesses also explained that the project is reusing land
previously mined for the facility, and provisions of the project require the manufacturer to
produce the solar panels in Ohio and to support in-state comrnerce. Several witnesses also
praised .AEP-Uhio for their commitment to ecenon-2ic develcrpznent. Testimony was
repeatedly offered expressing the importance of reasanable electric rates and rate stability
to attract and retain investments in Ohio. Witnesses stated that AEP-Ohio willingly
participates and supports local community councils and oarganizatFors to attract new
businesses to Ohio.

D. Procedural Matters

1. Motions to Withdraw

On September 1, 2011, DVNEA filed a notice requesting to withdraw as an
intervenor from the ESP 2 case. After initial briefs were fiIedf on. November 17, 2011,
OPAE filed a notice requesting to withdraw from the consolidated Stipulation proceedings
and further states it no longer takes a position for or against the Stipulation. The
Cozn:mi.ssian. finds DWEA's and OPAE's requests to withdraw from the applicable
proceedings to be reasonable and that the requests be granted.

2 LEI.T's Motion to Disrriiss

On October 12, 2011, IEU made an oral motion to dismiss this proceeding and
raised it again in its initial brief filed on Novenib.er 10, 2011. Tn support of its motion, IEU
argues: (1) only an electric distribution utility (EDU) may file an application for an. ESP can
apply for an ESP; (2) the ESP must relate to the terms, charges or services of the EDU; (3)
that the record evidence does not support the provisions of the original application that
were incorporated into the StFpulation since the original application is not part of the
record. IEU asserts the Companies have failed to comply with the statutory and
administrative requirements to file an apphcation for an ESP and therefore the application
and the Stipulation should be disxnzssed.. The Comrnisszon lacks subject matter
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jurzsdiction to consider either the orrginal a.pplication or the Stipulation. The Attorxaey
Exazniners took the ntotion under advisement. (Tr. VI at 956-958, Tr. XI at 1944-1945, IEU
Br_ at 7-17.)

First we note, as IEU asserts, AEP-Ohio, is ziot in and of itself an EDU. AEP-Ohio is
a notation referring to both CSP an:d OP, and CSP and OP are the EDUs, The Comrndsszon
cam.monly uses the AEP-0hio notation: and interprets applications and pleadings using
the reference to refer to both CSP and OP. For this reason, we recognize that the
application and the Stipulation to affect CSP and OP. The ESP proposed in the Stipulation
relates to the terzz-Ls, charges, and services of CSP and OP, in addition to negotiated 'zterns
which the Commzssion could not have required, pursuant to the statutes, be included in an
ESP and are a benefit to the public and the Companies ratepayers. The Cornrni.ssion finds
that sufficient and adequate evidence has been provided in the record by the Compardes
and the Signatory Parfies that indicates that this matter is within the Commission's
jur7sdi-do.n, and should be fiixt.h.er considered by the Ccfixunission. Accordingly, IEU's
motion to dismiss is denied.

3. Signa:tory I^ arfies' Motion to Adrnit Stipulation

On October 12, 201.1, the Signatory Parties moved to adxnit the Stipul.ation as
Signatory Parties' Exhi"bit 1, and the iinplementation plan as Signatory Parties' Exitibit 2_
IEU, FES, and CCC objected to the admission of the Stipulatirnn, arguing that no witness
sponsored the exhi.bits, making it improper to admit the exhi.bits. 1'he AtEomey E3caminers
took the motion under advisemen.t {Tr. VI at 952-953,1941-1942.)

The Coxnrnzssion finds that witnesses.for the Co^.npanies and other Signatory
:Parti.es submitted testimony and were subject to cross examiana.tion on the various
provisions of the Stipulation, including its appendices and the detailed implementation
plarL Further, .AiEP-Uhio°s witness f-Iamrock was the Companies' witness offering
testimony that the Stipulation complies with the three-part test for adoption by the
Comn-aission. Accordingly, we find that the Stipulation, iiricl-uding the appendices,
Sigmtory Parties Exs.1 and 2, should be adxnitted into the record.

4. Interstate Gas Supply, Inc.'s Application for :Interlocutor y Appeal

On October 11, 2011, Interstate Gas Supply, Inc. (IGS) filed a motion to intervene in
these proceedings. AEP ^hio fiJ.ed a memorandum contra on October 13, 201.1. IGS filed a
response on. October 14, 2011_ Ort October 26, 2011, the Attorney Examiners' denied IGS's
motion to intervene, stating that IGS's motion was filed aiveek after the hearing had
begun (Tr. XII at 1969). On October 31, 2011, IGS filed an appIication for interlocutory
appeal. AEP-Ohio filed a memorandum contra IGS's application for interlocutory appeal
on November 2, 201.L
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In it-s interloc-atoryy appeal and motion to intervene IGS asserts that the Commission
has ;Eeen. directed to liberally con..s€rue the statutes and rules governing intervention in
favor of granting intervention, including late request for i.ntervention_ Ohio Consumers'
Counsel v. Puh_ Util. C'Airtm. (2006), 11.1 Ohio St. 3d 384. IGS notes that it filed its CRFS
appli.cation with the Commission oz-i September 29, 2011,7 and argues that extraordinary
circ-uzrz.sta.nces exist, as the ,Stipulation includes provisions not contemplated by the ESP 2
appIication. Specifically, IGS points to provisions withi:n the Stipulation that provide that
.AEP-Ohio will conduct stakeholder meetings to discuss and address in-iplezxientadon
issues with interested Signatory Parties. Further, IGS notes that the Commission has
granted late intervention requests irs: AEP--Ohio's previous ESP proceeding8 and in AEP-
C1h.ito's sign.ifieantly excessive e,arn,ings test (SEE'I) case.9

In its memorandum contra, AEI'-O1izo and the argues that, pursuazit to IZule 4901-1--
11(F), Ohio Administrative Code (O.A.C.), untimely motions for intervention will only be
gxanted under extxaordinary circumstances. AEP-Ohio asseris neifli.er that merely because
IGS had recently applied for authority to be a certified CRF.S provider, or the provisions of
the Stipulation constitute extraordinary circu.mstartces that justify grantzrag IGS's motion
for intervention,

The Commission notes that IGS's motion was uzttiYnely. £GS's motion to %ntezvene
was filed seven montk-, after the deadluxe for znterventgon. Further, at the time the motion
was fiied, the hearing on the Stipulation had been in progress for one week. We do not
fixid that IGS presents aaiy extraordinary circumstances which justify granting its untimely
rnotion_ YVhil.e IGS cites to two cases in which intervention was granted aft:er the deadline,
the two intervenors were granted intervention after the intervention deadline, both were
granted weIl before the hearing begazL

In AEP-Ohio's SEET proceeding, as IGS states, Kroger's untimely request for
intervention was granted. Kroger filed its motion for limited intervention after the hearing
ended. Irdtially AEP-fjhio, and other intervenors opposed Kroger's motion for limited
intervention, hoivever, AEP-Ohio su.bsequen.tly withdrew its opposition to Kroger's
intervention as part of a Stipulation resolving the issues raised in the SEET case and
another proceeding pending before the Cornmdssion at the tine.10 'Ultarnately, the SEET
Stipu.lation was withdrawn and the SEET case for 2009 earnings was ultimately deci.ded by
the Commissi.on as a litigated matter.

I{GS's application for CRES certification and the Stipulation's proposed stakeholder
processes do not constitute extraordinary circumstan.ces sufficient to justify IG S`s request

7 In Case No.11-5326-Ei:,-CRS, ICS was granted a certi.f%catp- effective C)ctober 3Q, 2011.

8 Iaz re AEP-C1hao, Case R^os. 08-917-EL-SSO artd 08-917-EL-SSO, Eratry (Oct6ber 29, 2008) at Finding (4),
`°` In re AEX'-Ohio, Case No.10-12.61.-EL-TJNC, En#ry (December 1, 2010) at Findu.ig (14).
10 Ir, re. .AE.€'-C1Fzzo, Case Nos. 09-872-EL-UNC and 09-873-EZ,-CJNC.

000000203



.11-346-EL-SSO,et aI. -1Q-

far untiraefy it-itervention in the middle of the heaz-ing. Further, nun2erous CRES
providers have been granted intervention in these rnatters, some in support of the
Stipulation, and others in opposition, such f-hat the Cornmx>ssi.on beIieves the interest of
CRE S providers, like IGS, are adequately represented in these matters and the subsequent
stakeholder processes. Accordingly, the Comm.ission affizms the ruling to deny IGS`s
tt.ntzmely ;notion to intervene.

5. FES' Motion for a Protective Order

= Along with its i-iutial brief, FES fiTed a motion for a protective order pursuant to
Rule 4901-1-24(D), O.A.C. The information for which FES seeks protective treatrnent, as
produced by AEI? Ohio pursuant to a corifidentiality agreement, xelates to forecasted fuel
expenditures and related analyses.

AE.P--Ohio has consistently asserted that the redacted forecasted fuel expenditures
and related information coltistitutes competitively sensitive, proprietary and confi.denti.al.,
trade secret information pursuant to Section 1333.61, Revised Code, that requires
protection from public di.se.losure. Pursuant to a con.fidenfiali.ty agreement between AEP-
Ohio and FFS, FES states that it is obligated to seek confidentaal treatment of the
designated in:formation. AEP-Ohia asserts that redacted projected forecast for fuel
expenditures inf©rrrEation and related analyses has been kept con.fzdential azid as a restdt
retairts substantial economic value to the Compan:i.es. Public access to the iriformation,
according to A.ffP-Ohio, would. significantly reduce the value of the information causing
harm to AIl' Oh.io. Thus, AEP-Ohio requests that the confidentiafity of the information be
maintained consistent with. Section 149.43, Revised Code, and Rule 4901-1--24, O.A.C.

The Convnission finds that the forecasted fuel i:nfomnation and related analyses for
which AEP-Ohio and FES requests a protective order constitutes confidential, proprietary,
competitively sensitive and trade secret izLformation.. Accordingly, the request for a
protective order is reasonable and should be granted. Further, pursuant to Rule 4901-1-
24(F), O.A.C, the forecasted fuel expenditures infarmation and related aral.yses, ffried
under seal in this matter, s.Iall be granted protective treatment for 18 rnont.ls from the date
this Order is issued. Aziy request to extend a protective order must be filed at least 45 days
before the order expires.

6. OCC /APLN's Re^uest for Revie^v of Procedural Ru1i^

(a) Motion to Strike IZelluttal of Haznrock anci Baker

In its initzal brief, OCC/APJN explains that the rebuttal testimony of A,EP-C}hio
witness I3arnrock and Staff witness Baker includes references to Case No. Q9-75G-EIrFSS
(Reliab.iCii.y Standards Case), wherein the customer average interruptiQn duration index
(CATDD and fif,.e system average interruption frequency index (SAIFI) were established
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pursuant to a Stipulation_ '^liile OCC objected to the use of the Stipu.lation d-uring the
rebuttal testimony of AEP Ohio witness Hamrock, only tl ►e CAIDf and SALP7[ indices
established in the Reliability Standards Case were recognized in the proceec3:ing (Tr. XII at
1997)_

OCCJAPj.[V allege that the Reliability Standards Case Stipulation specifically
includes language which precludes the use of the Stipulation for certain puzposes
(OCC/APJN Br. at 1546). The Reliability Standards Case Stipulation specxfically states:

Except for purposes of ernforcement of the terrns Qf this
Stipulativn, this Stipulation, the information and data contained
therein or attached, and any Corrtmission rulings adoptfng it, shall
not be cited as precedent in any future proceeding for crr tzgaanst any
party or the Conunissi.an itself. The Parties' agreement to this
Stfi.pulation in its entirety shall not be interpreted in a future
proceeding before the Cornuiission as agreement to a-ny
isolated provision of this stipulatio.n. More speeificaIly, no
specific element or i.^Eem contained in or supporting this
Stipulation sh.all be construed or applied to atfribute the results
set forth in the Stipulation as the results that any party m.ight
sttpport or seek but for this Stipula.tion. (Emp:hasis added)

OCC/APJN argues that the denial of its motion to strike the rebtrttal testtinony of Mr.
Hamrock and Mr. Baker was unreasonable and unjustifiable, as the ruling breaches the
settlem.ent-

7n their reply brief, the Signatory Parties argue that OCC's participation in the
Reliability Standard.s Case and Stipulation are already matters of fact in the public record.
Further, the Signatory Parties contend that neither Mr. Hamxock nor Mr. Baker testified to
the content or any provisions of the Reliability Standards Case Stipulation. A:s such, the
Signatory Parties argue that neither AEP-Ohio nor Staff violated the boilerplate language
in the Reliability Standards Case Stipulation prohibi.t.ing citing to the Stipulation as
precedent of the terms, information, and data contained in the stipulation. The Signatory
Parties explain that the information provided was not ci.ted agaimt C?CC, nor did the
Companies or Staff seek to use any term of that stipulation as precedent. AEP-Ohio and
Staff simply of€ered the praceeding and its resolution to demonstrate that Staff and OCC
have actively participated in monitoring each company's reliability and service quality
(Signatory Parties Reply Br. at 109-110).

We disagree with OCC ari.d. APJN that the acknowledgement that the reliability-
i.nndices applicable to CSP and OP is an attempt to use the indices as precedent, or to use

the terms, information, and data contained in the Reliability Standards Case stipulation as
precedent or against a party to the proceeding. The reliability iridices are not a basis for
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answering a similar issue of Iaw in the ESP 2 Stipulation cases. We find QCCJAPJN's
daim, that recogni:z,ing the mere establishment of the indices developed as part of a
Stipulation, will have a d-iitl:ing effect on future settlements, to be without rnerit, as there
was no discussion towards the content of the Reliability Standards Stipulation, nor was
there an attempt to establish it as precedent. Accordingly, the Comuxussion aff%rms that
Attorney Exanuner's rulixtg.

(b) Motion to strike statutory reference in the rebuttal of I farczrock

In AEP-C?hio witness Hamrock`s rebuttal testimony he indicated, uport the advice
of couxasel, that certaixt statutory provisions support the distribution investment rider
(DIR) (AEP-Ohio Ex. 19 at 3). At the hearing, OCC made amofi.on to strike that the above-
referenced portion of Mr. Harnrock's rebuttal testimony. In support of its motion, OCC
argued that: (1) As a non-at-tomey, Mr. Hamrock was not qualified to give a legal opinion;
(2) The advice of counsel was hearsay; and, (3) In an earlier discovery request propounded
to the Compan3.es by CCC, the Companies had cited only one provision of the statute to
support the authority for the DIR, Section 4928.143(B)(2)(h), Revised Code, and the
Cornpanies had failed to supplement their response to the interrogatory. OCC's motion
was derna::ed (Tr. XII at 1990-1991). OCC/APJN request that dental of UCC's motion to
strike be reversed (OCC/APjN Br. at.15--1$).

In resporL.se, the Signatory Parties state that numerous other parties to these matters
noted that their respective understan_din.g of the statutory basis for certain provisions was
based on "the advice of counsel" including the testimony of OCC witness Duann. Next,
the Signatory Parties retort that UCCdAPJN's request to reverse the .A.ttorney F,xaminers'
ruling on the basis that it was hearsay, should also be denied, noting that the Commission
and the Supreme Court of Ohio have consistently recogni.zed that Coziun.ission hearings
are not strictly bound by the Ohio Rules of Evidence. Finally, the Companies subznit that
its reliance on Section 4928.143(B)(2)(d), Revised Code, did not arise un.ti.l. t3clQber 3,2011,
When the Entry on Remand Order.vaas issued in the ESP 1. case. AEP-Ohio reasons that its
faihzre to supplement its discovery response should not be held against the Companies in
light of the extraordinary number of discovery requests propounded by QCC, coupled
with the fact that the additional basis for statutory support of the DIR was offered during
rebuttal in the course of the hearing (Signatory Paz-ti.es Reply Br. at 112-114).

First, we f^td (?CC/APJJN's arg-uments, that the testimony of a non-attorney
witness who admits that his legal understanding is based on the advice of counsel should
be struck, are without merit. NumerotLs parties in this proceeding were permitted to
acknowledge that their understanding of the va.raou..s statutory provisions ivas based on
the advice of counsel. The Companies were afforded the same treatment. The
Commission and its Attorney Examiners reccsggnize that non-attorneys are not qualified to
offer a leggal opinion. However, we do not find it necessary to strike the testbriony but to
accord the testimony its proper weight.
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The Sigmtory Parties state that the Connmission is not stricdy bound by the Ohio
Ri^Ies of Evidence. Greater Cleveland Welfare Rights Org., Inc., v. Pub. d ifil.. Cvm.rri_, 2 Ohio
St.3d 62 (1982). Whm the Conzmussion has deemed it appropriate, it has allowed the
admission of hearsay testimaxty. We note that hearsay rules are designed, in part, to
exclu.de evidence, not because it is not relevant or probative, but because of concerns
regarding jurors' inability to weigh evidence appropriately. These conce.rns are
inapplicable to administrative proceedings before the Commission, as tl-ie Co.mmission has
the expertise to give the appropriate weight to testim,ony and evidence. Thus, the
Com-rnission will. not overturn the Attorney Examiners' ruling in th.i.s instance on the basis
that it is hearsay.

Fhially, the Commission will not o-vertuzn the Attorziey Exarniners` rcYling on the
basis that the Companies failed to supplement their discovery response. In reaching this
decision, we find that OCC/A13JN have not been pre^txdiced by additional statutory
support. Mr. Hamrock's rebuttal teslimony was filed October 21, 2011, and he was cross-
exan-tin.ed on his rebuttal testimony on October 26,.2.011. OCC and APJN were afforded an
opporfunity to challenge the Companies' claim that SecEion 4928.143(B)(2)(d), Revised
Code, supports the DIR in its cross examination of Mr. f-ia.mrock, as urell as in its briefs.

(c) Motion to Strike Customer Survey Results

At the heating, OCC made a motion to strike portions of the rebuttal testimony of
Mr. Harztrock (Companies Ex. 19 at 4) and Mr. Baker (Staff Ex. 5 at 4) on the grolzr ►ds that
each witness's discussion of custorzzer survey resx:Flts was inadmissible hearsay under the
Ohio Rules of Evidence. tJCC's motions to strike were denied ('.Er. XI:[ at 1986; Tr. XIU at
2367-2368).

OCC/APJN contend that the testimony relating to customer su-rvey results was
improperly permitted into the record and was pxejudiczal to C?CC. OCC/APJN argue that
Mr. Hamrock's discussion of the survey resWts do not meet the business records exception
under Ohio Rule of Evidence 803(6). Regarding Staff's use of the survey results,
OCC/APJN state the survey results do not meet the reqtrirements of the public records
exception under Ohio Rule of Evidence 803(8). Further, OCC/APjN alleges that the
cu.stomer survey results were prepared ir.i anticipation of this litigation and thus cannot be
within the scope of the hearsay business records exceptiozi. (OCC/ APJN Br. at 18-21).

The Signatory Parties reiterate that the hearsay provision of the Oliio Ru.les of
Evidence are not strictly applicable to Commission proceedings and that the survey results
should not be stricken from the testimony for that reason. Furth.er, the Signatory Parties
reason that the customer survey results are, as was argued at hearing, a business record
and public record. In addition, Mr. Baker's testimony as to AFP-Ohi.o's complian.ce with
the reliability standards for 2010 is not hearsay, but rather, is. Mr. Baker"s expert opinion.
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For these reasons, the Signatory Parties believe the Attorney Examiners' rulzn:g should be
affirmed (Sigztatory Parties Reply Br. at 110-112).

For the same reasons offered in, response to tJCC/A.Pf.hT`s claim of hearsay as to the
other motions to strike Mr. Hararock and Mr. Baker's testimony, we reject the daim in this
instance. The Comm.ission, notes that Rule 4901:1-10-lt}(B)(4)(b), O.A..C.., provides that the
customer surveys "shall be conducted under staff oversight." We find that Mr. Baker, as
the sectzon chief of the R.eliability and Service Analysis Division of the Commission, is
vested with the responsibility and has, the experience to offer an expert opinion on the
customer survey results as well as to offer an opinion regarding the Compaanies
compliance with Rule 4901:1-10-10, O.A.C. Accordingly, we affirm the Attorney
laxa.min.ers' ruling on this issue.

(d) Motion to strike references to 20W, 2010, ar ►d 2011 customer
relia^ surveys

Staff witness Baker testified that AEF-Uii%o had met the Companies applicable
reliability stan.dards established for the year 2010 (Staff Ex. 5 at 5). OCC moved to strike
the testimony arguing that it was ltearsay and the motion to strike was denied (Tr. XIII at
2320). ffi its brief, OCC/APJN reiterates the arguments of C?CC: that the cited portion of
Mr. 13aker's testimony is l.tea.rsay; th.at statements made by A.EP-CQhio customers in the
survey cannot be a business record as it relates to the Commission Staff; and the survey
results were prepared in annticipation of litigation, and is not a business record created or
retained as a regvlar operation of the Commission's business. OCC/APJN also claixrc that
because the reliability standards were established as a part of the Reliability Standards
Case Stipulation, the testimony is improper. OCC/APJN requests that the decision to
deny the motion to strike be overturned.

RESA and the Signatory Parties assert that no harni or prejudice has been
demonstrated by OCC/.A;Pj.N. RESA states that url.ilce cases tried to a jury, Commission
proceedings are tried and considered to Attorney ExaixZ iners with the knowledge.and
experience to give the contested evidence the appropriate weight. Accordingly, RESA and
the fo.int Signatories argue the motion to overtrzrn the Attorney Fxaminers' ruling shoitl:d
be dea-ued. (ILESA Brief at 2; Signatory Parties Reply Br. at 1f17108,11.fi-11.2.)

As previously noted, the Commission is not strictly bound by the Ohio Rules of
Evidence and, in this instance, no prejudice has been demonstrated by OCC and: AT'jN
regarding the admission of the customer reliability surveys. These eoncerns are
ixiapplicable to administrative proceedings before the Commission, as the Coxx ►mission has
the expertise to give the appropriate weight to testimony and evidence. Fu.rkh:er, we note
that with the implementation of Rule 4901:1-T(}-1O, O.A.C., Staff was actively involved in
the developm,ent of the survey. Thus, the Commission will not overturn the Aftomey
Examiners' ruling in this instance on the basis that it is hearsay.

000000208



11-346-pL-SSO, et al_ _75-

7. Ormet's Motions to Strike

On Novenzber 15, 2011, and November 22, 2011, Ormet filed motions to strike
portiox-i.s of the Signatory Parties' brief and reply brze.#. Ormet requests that portions of
pages 47-48 and pages 43-46 of the initial brief and portions of pages 22-23 and the last full
sentence on page 24 of the Signatory Parkies` reply brief be stricken.

The cited portions of the initial and reply briefs relate to Orn,^.et's kilowatt hour
(kWh) tax exexrtptiai-i aF-id Ormet's contractual history with AEP-Ohio and another electric
cooperative. Ormet asserts that the cited portions of the Signatory Parties' :'rnitial brief
were not supported by evidence in the record and are irrelevant to this proceeding. Ormet
notes that the bendt sustained its objection on redirect regarding testinony sought on the
kWh tax exemption (Tr. Vol. I1I at 267-268). Ormet asserts that its electric service history is
irrelevant to whether the load factor provision (LFP) is unduly discriminatory going
forward. Ormet contends that Signatory Parties did not request that administrative notice
be taken of its prior applications for reasonable service arrangements filed with the
Commission.. As such, Ormet requests that the information be strir ken. from the brief or
given no weight by the Corsinussion.

The Signatory Parties fii.l.ed memoranda contra Ormet's motions on November 21,
2011, and November 28, 2011. In their memoranda contra, the Signatory Parties argue that
Ormet's history as an. AEP-Ohio customer and its exemption from the kWh tax
demoitstrate that Ormet has €requmtly been treated as unique in relation to other .AEf?
Ohi.o customers. The Signatory Parties offer that the issue is not, as Ormet alleges,
whether there is a difference in the services furnished to Or:m.et, but whether the LFP of
the Stipulation is unduly di:scri:minatory to Orm:et. The Signatory Parties retort that,
although the rates deterrrLined as a part of the prior unique arrangements may not be
applicable, the prior unique arrangements demonstrate that Ormet has historically been
treated differently from than custoxners, The Signatory Parties calculation of Ormet's kWh
tax exemption is based on. Ormet's peak demand of 520 hfiitT, as offered by Ormet an its
brief and in testimony (Tr. I at 263). The Signatory Partz.es reason that the i.nforrzta:tion
presented in the statute, Section :5727.$1, Revised Code, need not be entered into the record
and, together with the record evidence, provide sufficient information for the Signatory
Parties to make the arguments on the kWh tax. The Signatory Parties note that the
Attorn.e.y Examiners' ruling did not go to whether the kWh tax exemption was irrelevant
or unsupported. The Signatory Parties note that it is not necessary that administrative
notice be taken for a Comuv:ssian order to be cited on brief. F'xttahy, the Sigmtory Parties
opine that the petitions and one of the applications whi:ch. Ormet request be stricken, were
actually filed by Ormet, and presumably contained information that wa..s accurate and
reliable. Thus, the Signatory Parties recommend that the Comn-dssion reject Ormet's
motion to strike any portion of the briefs and assign the arguments their appropriate
weight.
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Ormet filed replies reiterating its requests to strike. Further, Ormet submits that
any rate differential in the servzce to sirnzlarly situated customers must be based on some
actual and measurable differences in the furnishzng of secvices. Ormet asserts that the
Signatory Parties have not presented a nexus in this proceeding to ju:st%fy exciuding Ormet
fronn the LFI'. Mahoning Cnty. TownslFip, 388 N.E.2d at 742.

The CoxnrxLission denies On-net's motions to strike the Signatory Partzes' briefs
regarding the kWh tax exemption. The kWh tax exeniption is clearly set forth in Section
5727.81, Revised Code, and the Signatory Parties 1-ave cited sufficient information to .make
claims as to Ormet's k^i ta^e status. Accordingly, we deny Orn2et's motion to strike the
£7.rst full paragraph on page 47 through the end of -the second paragraph on page 48 of the
Sagnatoiy Parties' initial brief and references in the reply brief as to the kWh tax
exemption.

bn addition, we deny Ormet's motion to strike the portion of the Signatory F`arties`
initial brief which discusses Ormet's electric service history. As the Signatory Parties point
out, it is not necessary that a party request ad.m.ina.strative notice of a Comxnission order to
use the order in its brief. As such, we reject Orxn.et's request to strike. We recognize that,
often at Oxmet's request, Ormet has historAcally been treated differently th.an other OP
customers. Pri.or to the filing of this ESP 2 case, Ormet had requested and been approved
to receive a special rate based on the London Metal Exchange (Ormet 2009 Un.ique
Arrangcment). However, most persuasive to the Commission in this proceeding is
Orm:et's current un7.c{ue arrangement for electric service effective through 2018, which
covers the term of the proposed ESP Stipulation and beyond. The fact that Ormet is
currently provided service pursuant to a uniqize arrangement effectively puts Ormet in a
service class by itself. As such, the Coxruziission finds it inappropriate to strike that
portion of the in:itzal brief discussing Ormet's electric service history.

8. FEis Request to Strike

In its reply brief, FES requests that two porkiorLs of Staff's brief, which referettce
transmission cost savings, be stricken and disregarded. FES asserts that c1a.ims in the brief
of transmission cost savings are not supported by evidence within the rec.ord, are refuted
by - Sfiaff's own testimorty, and are not supported by any witness to the Stipuiation
proceedings. Further, FES notes that Staff's brief offers no citatiom to support the ciaimed
transmission cost savings. Accordfngiy, FES reasons that the Commission should
disregard Staff's assertion. (Staff Brief at 8, 10; FES IZeply Brief at 30.)

Staff did not file a'memorandum: contra FES's motion to strike. In light of the fact
that Staff did not support its claim with any record evidence nor refute FES's assertioii.s,
the CommissiQn finds it is improper to rely on claizns in the brief wtuch are unsupported
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by evidence wifhzn the record. As such, the references in Staffs irdtial bri.ef to any
transmission cost savings shall be stcickem

II. DISC[3SSxf,3N

A. Applicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulatian in
which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced 'electric service in the context of significant
economxc and environmental cltallen.ges. In reviewing AEP-Ohica's application ax7.d the
Signatory Parties' Stipulation, the Coznm.issi.ort is cognizant of the challenges facing
Ohioans and the electric industcy and wift be guided by the policies of the state as
establa'.shed by the General Assennbl.y in Section 4928.02, Revised Code, which was
amended by Senate Bil3. 221 (SB 221).

Section 4328<02, Revised Code, states that it is the pc3licy of the state, inter alia, to:

(1) Ensure the availability to corssumers of adequate, reliable, safe,
efficient, norzdiscrixn7natQry, and reasonably priced retail
electric service.

(2) Ensure the availability of unbundled and comparable retail
electric service_

(3) Ensure diversity of electric supplies and suppliers.

(4) Encourage innovation and market access for cost^-effecUve:
supply- and demand-side retail electric service including, but
not limi.-Eed to, demand-side management (DSM), time-
differentiated prici.ng, art:d implementation of advanced
metering infxas#ruotttre (AIuII).

(5) Encourage cost-effective and effi.clent access to irLformation

regarding the operation of the transuission and distribution
systems ixi order to promote both effective customer choice and

the deveiopm.eni of perfarfnance standards and targets for

service qu,eilit y.

(6) Ensure effective retail competition by avoiding anticompetitive
subsidies.

(7) F.:nsure retail consumers protectiozt against ur►reasonable sales
practices, market deficiencies, and market power_
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(8) Provide a means of g%ving incentives to technoZogies that can
adapt to potential envirozunental mandates.

(9) Encourage implementation of distxii.buted generation across
customer dasses by reviewing and updating rufles governing
issues stuch as interconnection, standby charges, and net
metering.

(10) Protect at-risk populations including, but xtot limi.-[ed to, -^.vhen
considering the im.plern.erttafi.on of any new advanced energy
or renewable energy resource.

In addition, SB 221 enacted Section 4928.141, Revised Code, which provides that
effective January 1, 2409, eleciaric utilities must provide consumers with an SSO, consisting
of either a market rate offer (MRO} or an ESP. The SSO is to serve as the electric utility's
default SSO.

AEP-Ohi.o 's application in this proceeding proposes an ESP, pursuant to Section
4928.141y Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requires the
Coxnsrtission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to pub115h notice in a
newspaper of general circulatioi-i in each county in the electxic utility's certified territory.

Section 4928.143, Revised Code, sets out the requirements for an. ESP. Under
paragraph (B) of Section 4928.143, Revised Code, an ESP must anclude provisioris relating
to the supply and pric.in.g of generafion service. The ESP, according to paragraph (B)(2) of
Sectiort. 4928.143, Revised Code, may also provide for the automatic recovery of cerEai-n
costs, a reasonable allowance for certain construction work in. progress (CWIP), ari
unavoidable surcharge for the cost of certain new generation facilities, conditions or
charges relating to customer shopping, automatic increases or decreases, provisions to
allow securitization of any phase-in of the SSO price, provisions relating to trarsmission-
retated costs, provisions related to di.st.ribution service, and provisions regarding economic
develapment.

The statute provides that the Comnzission is required to approve, or modify and
approve the EST', if the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply in an MRO under Secfzon
4928.142, Revised Code. In addition, the Commission must reject an ESP that contains a
surch:arge for CWIP or for new generation facilities if the benefits derived for any purpose
for which the sureharge is est-ablished are not reserved or made available to those that.bear
the surcharge.
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B. SummaU of the Stigulati.on

-19-

Pu_rsuant to an A.ttomey Examiner entry issued. August 30, 2011, the hearing in the
ESP 2 case reconvened on. September 7, 2011. Trrtmed3.ately prior to the ct7mmencenlent of
the hearrng, .AFP-C'Oht.o an.d certain parties to the proceedings filed the Stipulation (Joint
Ex. 1) asserting to resolve all the issues raised in the ESP 2 case and several other AEP-
Ohio cases pending before the Comrnission.. The Signatory Parties to the Stipulation are:
AEP-t?hio, Staff, OEG, Constellation, OHA, C3MAEG, Kxoger, Hilliard, Grove City,
AICUO, Exelon, Duke Retail, A.EP' Retail, Wal-Mart, RESA, Paizldixtg, OEC, ELPC,
Enernoc, NRDC, and P3.11

The remaining parties in the proceedings in:cTude: OCC, UI'Ap,, FES, APJN,11
Compete, Sierra, Dontiin.ion, and Ormet Oointly Non-Signatory Parties).

The Stipulation consists of numerous provisions and three appendices', as well as a
detailed implementation plan. Pursuant to the terms of the Stipulation, the ESP would
establish SSO rates commencing on January 1, 2012 through May 31, 2016. The Companies
would file their next SS® application no later than February l, 2015 (Signatory Parties' ft.
Ex.1 at 4). The Stipulation includes, inter alia, the following provisions:

1. .AEP-Ohio agrees to drop its proposals for the Facilities C'losure
Cost Recovery Ridm NERC Compliance Cost Recovery Rider,
Ca.rrbon Capture and Sequestration. Rider, Provider of Last
Resort Rider, Environmental Investment Carrying Charge
Rider, and Rate Security Rider. 'The nonbypassable
environmental tmit conversion/re-dedi.c°.ation strnxcture is also
being eliminated. (Stipulation at TV.I.a.)

2. The Stipulation cozxtaixs a market transition rider (1VITR) wbi.ch
establishes for demand metered customer classes. on a revenue
neutral basis, a nonbypassabZe energy credit. The energy
credit, known as t.i.e load factor provision (LFP), is deslgned to
stabilize electric service during the transition to deregulation of
generation services by retaining some of the benefits associated
with high load factor customers under current rates. There will
be a nonbypassable demand cliar.ge of $3.29/kW-xn.onth and an
initial energy credit of $4.00228jkWh to be adjusted quarterly
to produce a net charge of $0 per quarter for GS-2 customers.
The LFP only applies to customers whose monthly peak
d^.zn.and is less than 250 MtfY. In addition, AEP-Ohio shall.

By letter filed Septenlber 9, 2{}11., as supplemented on September 15, 2011, P3 expressed its intent to be a
Sxgnatory Paztp to the S#ipu7.afiom
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maintain an interruptible credit of $821/kw/zaonth through
the ternl of proposed ESP 2 for existing IRP-D customers, with
the incremental costs of approximately $5 n-ai.l.lion to be
collected through the economic development rider.
(Stipulation at IV.1.b.)

3. All GS-1 and. GS-2 schools that are currently shopping, as well
as GS-2 customers that switch to a CRES provider after
September 6, 2011, wiYl receive a shopping credit of $10/.Iv1Wh
for the first one uu.ffion MWh of usage per calendar year.
Customers that obtain this shopping credit retain it for the
entire term of the ESP. This credit will be inciuded irc the N1.TR
over/under recovery caIculation. Further, the MM sha.ll be
modified so that on.ly 50 percent is phased out by May 31, 2015,
with the MTR ceasing to existing begix+ziing ivith the June 1,
2015 billiag cycl.o. (Stipulation at IV.1.c)

4. AEP-Ohio shall establish a zi.mr►bypassable Generation Resource
Rider (GRR), wh%ch will act as a placeholder for any project
specific costs that the Corn.rtission may approve at a later date.
ff an.d when AEf'- fi.:}luo seeks recovery through the GRR, AEP-
Ohio will be required to desrtonstrate how the proposed project
complies with Section 4928.143(B)(2), Revised Code. AEP-Ohio
states that the only projects that it will seek approval for under
the GRR are Turning Point and the M-Laskingum River 6 (MR6)
project. The Signatory Parties reserve their right to contest or
otherwise take posiiaoris in the separate futuxe cases that will
detezznmira.e whether to establish a nonbypassable charge and the
appropriate level of the charge through the GR1Z. (Stipulation
at 1V.l.d.)

5. Customers that have waived POLR charges who return from
shopping during the ESP term will be served at the applicable
SSO rate and Case No. :11-531-EL-ATA shall be dismissed upon
approval of the Stipulation. (Stipulatlon at TV.1..e,)

6. The Stipulation provides for automatic increases or decreases
to the non-fuel bypassable base generation rate. Adjustments
wifl be made as necessary in order to achieve an average rate of
$.0245/kWh starting in January of 2012, $.0272/kWh in
January 2013, an.d finally $.0274JkWh in January 2014, whieh
wQu1d. be in effect through May 31, 2015. (Stiptzlation at IV.11)

-20-
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7. The SEET ret-urn on equity (ROE) thresh.olcl wiIl be 13.5
percent, as calculated i.n a manner consistent with the 2009
Commission order. (Stipulation at TV.1.g.)

8. AEP-Ohio will not file a separate application to initiate Phase 2
and beyond for the gridSM-ART project untit. completion and
review of Phase 1. (Stipulation at IV'.1.h.)

9_ A.F'P-Ohio may establish its proposed Plug-in Electric Vehicle
(PEV) taziff and absorb through. shareholder funds the $2,5(}0
allowance proposal provided that the costs associated with this
offering shall not be collected from customers. (Stipulation at
IV.7..L)

10. The Stipulation provides for a orce-ti.me up front approval for
the Timber Road Renewable Energy Purchase Agreement
(REPA). This vvoWd allow for automatic recovery of costs
thmugh the fuel adjus-tment clause (FAC) and / or the
alternative energy rider (AER) subject to financial a-u.dit.
(Stipulation at I.V.1.j.)

U. The revenue received pursuant to AEP-Ohio's Green Power
Portfolio Rider (GPPR) wiIl not be credited against REC
expense or otherwise used to reduce the rate charged to
customers that do not participate in the GPPR. The GPPR
revenue will be used to procure and retire RECs solely on
behalf of the participants in the GPPR rider. (Stipulation at
N.1.k.)

12. The Aiternative Energy Rider (AER) will be subject to annual
reciew i-n the FAC proceeding, including review by the FAC
auditors. The initial FAC proceeding under this ESP shafl
include a detennination of the methodology for valuation of
RECs for bundled purchases and for self-generation. AEP-
C7hio will be entitled to f-ull recovery of px-ude.ntly-incuu°red
compliance costs through the AER. (Stipulation at TV.11.)

13. The current FAC mechanism continues through I,,Ia.y 31, 2015.
Upon implementation of f+xH legal corporate separation and
pool modification/termunation and until iViay 31, 2fl15, the FAC
will accommodate pass through of bilateral contractual
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arrangemenf:s bet^-veen AEP-Ohio (or the succe.ssnr electric
distribution utility entity) and an AEP affiliate as needed to
supply generation services. A modified FAC mechanism wilt
continue after May 31, 2015, in connection with a
nUnbypassable charge, if any, that i..s authorized for inclusion i.n
the GRR., (Stipulation at IV.I.m.)

14. The Signatory Parties propose the establishment of the
distribution investrrxent rider (DIR) based on net capital
additions made post-2000 as adjusted for accu'mulated
depreciation._ The associated carrying chaxge rate will- include
components to recover property taxes, commercial activity tax
and income taxes, as well as a return on and a return of plant in
service for net distribution investments on Federal Energy
Regulatory Commission (FERC) accounts 360-374.. The
Stipulation provides that the ret-urn earn-ed- on distribution-
plants wiLt be based, on the cast of debt of 5.34 percent, a cost of
preferred stock of 4:40 percent, and a return on common equity
of 10.50 percent utilTzing a 47.06 percent debt, 0.19 percent
preferred stock, and 52.75 percent common equity capital
structure. The net capital additions included for recognition
under the DIR ivill reflect gross plant-in-service incurred post-
2000, adjusted for growth in accumulated depreciation. As
proposed, the DIR `w-iIi be adjusted quarterly and audited on an
annual basis for prudency. The annual DIR revenues collec:ted
wi1l be capped at $86 million for 2012, $104 million for 2013,
and $124 xnzl.tion for 2014 through May 2015. (Stipu.l,ation at
IV_1.n.)

15. Continue the Enhanced Service Reliabili.ty Rider (ESR) as
proposed_ (Stipulation at IV.I.o.)

16. Establish the Storm Damage Recovery mechartisrn. (deferzal
and laabiJity accounting) wwith a baseline of $5 :niiIlion per Staff's
testimony begirming with calendar year 2011. (Stipulation at
IV.-l.p.)

17. Approvat of the St°rpula.tion will result in the Comrxti:ssion.'s
approval- of fiall legal corporate separation.. This would result
-iri the trarsn-tission and distribution assets of ,A.EP-Ohba-o to be
held by the elecfxzc distribution utility (EDL^, while the GRR
assets would remain with the EDU. Upan- approval of fuTl- legal

-22-
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corporate separation, .AF:P-C)hio tv-ill prOvide notice to PJM that
it intends to participate in the Base Residual AucEirrn for 2015-
2016. In additiori, the Stipu3.ation notes that generation-related
costs associated w-ifh the corporate separation w-ilt not be
recoverable from customers. (Stipulation at IV.l.q.)

18. The Stipifla.tioYx provides that AEP-Ohio will use a competitive
bidding process (CBP) to meet its SSO obligation begznning
june 1, 2015 through May 31, 2016. The CBP calls for an ini:tial
auction for the first 20 tranches of SSO load in 2013, the next 40
tranches in 2014, and the remainder of the SSO load no later
than 2015. The auction-clearing prices shall be accepted by the
Comrn.issian unless the Commission deferznixtes that one of the
conditions set forth in the Stipulation was not met. Details
relating to recovery of auction clearir ►g prices through retafl
rates, as well as other matters such as the in.dusion of GRR
dedicated resources and procurement of renewables, are to be
addressed in the stakeholder process.-'(StipuXation at IV.3.x.)

19. The Campanies agree to make changes relating to competiti.on.
and xnteraction with CRES providers. A.EP C}hio will add
capacity and t-rari.sznissiorx informati.on. to the master customer
list by or before January 1, 2012. The Companies will modify
tariff sw.dtch.ing rules and notice provisions, including the
elimisiation of the 90-day notice requirement that certain
customers must give before they can enroll with a CRES
provider, the 12-month mznimum stay requirements for
industrial or large commercial customers by June 1, 2015, as
well as the provision that residential and small commercial
ctr.stomers that returm in summer must stay until Aprii.15 of the
following year. The Companies agree to discuss redu:cing the
$10 switching fee associated with enrollment wi-th a CRES
provider. (Stipulation at IV.i.s.)

20. AEP-Ohio will collaborate with Staff to achieve FERC approval
of the corporate separation and subsequent pcrol modificatian
and termination prior to the first scheduled au.ction. Should
FERC deny AEP-C?hia's application, then. AEP-Ohio is relieved
of its obligation to eonduct aucfi.orrs as provided for in the
Stipula.tion. The Signatory Parties rnay file a motion to enforce
the Stipuiation i.z-,. this docket, if th.ey believe AEP-C3hio cau,sed
undue.delay zn the FEERC proceedzngs. If the Commission finds

-23-
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A.EP-f)hrto failed to appropriately handle. matters within its
control, AEP-Uhio shall conduct its auctions as provzded for in
the Stipulatzon. (Sfa.pWation at IV.IA.)

21. The Companies sh.all provide funding for the Partnership With.
Ohio (PWO) initiative of $3 million arnu_a1ly for the benefit of
low-income customers during the term of the ESP, provided
AEP-Ohio's return on equity exceeds ten percent for the prior
calendar year. AEP-Ohio will co3laborate with Staff
todetermine the uses of the PWO furtd. (Stipulation at
IV.1.u.)12

22. The Companies will provide funding for the Ohio Growth
Fund (OGF) initiative of $5 rnillion 'arulually for the benefit of
economic development during the ESP term, provided AEP-
Ohio's return on equity exceeds 10 percent for the prior
calendar year, with funding not to be recoverable from
c°cLstom:ers. Further, an initial commitment of $50,004 ann.ually-
over the next three years wII be given to AICUO to utilize
either for scholarships or alternative energy upgrades ort its
college campuses. (Stipulation at TV.I.v.)

23. T.ii_e Signatory Parties and Comparues -wiIl work to further
develop opporttyiaities for customer-sited resources and
ini:tiatives in excli.aztge for 9ncentive payments to the customers
or exemptions from cert.ain cost recovery mec:hanisms. The
Companies commit incentives for LED traffic signals and street
lighting to the cities of Grove City and Hilliard to develop pilot
programs. The Compan.ies commit to fund Grove City and.
Hiltiard an amount not to exceed $1.00,000 for each
m.urdcipality, pursuant to cost recovery that the Coznpani.es
shal.I i.n.cl.ude in its 2012-2014 porE#olio plan., (Stipulation at
IV.1.w.)

24. A-EP-Oh'ro shall commifi to the acceleration of Ohio shale gas
development through fleet transformation and fiiel
diversification. (Stipulation at W.2.a.)

-z4-

1Z Ihhile the Stipulation does not provide that thzs pravision shai3. not be recovsrable from eustomers, the
Commission notes that the Cc,mpanies testifted that this provisi.on comes from sharPtto.ider ftzrrrding
(AEF-Ohio Presenta.ti.on Tr. at 54-55).
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25. The capadty el.iarge for CRES providers will be set at an
interim rate of $255 per megawatt-day (MW-day) effecfi-ve
january 1, 2012, for a11 shopping above 21 percent.. of AEP-
Ohio's iotal retafl load in 2012, 29 percent in 2013 unfil
securitization is completed, 31 percent for all or the remaixaing
portion of 2013, and 41 percent in 2014. The capacity charge
below the established percentages will be the PJM RPM-based
rate. After May 31, 2015, the state compensat.zon rnech.anisrti
will expire and the capacity oharge will. be the PJM RPM-based
capacity rate. As of the date of the 5tipuiation, customers who
receive their generation service from a CRES provider shall
continue to be served under the RPM rate applicable for the
resrrainder of the contract term, includizz:g renewals. The load
of current CRES provider customers is included in the RPM set
asides during the term of this ESP. (Stzplxlation at IV.2.b,
Appendix C aad jt. Signatory Parties E, x. 2.)

26. AFP-Q.hi.o agrees to pursue development of up to 350 MW of
custorner-sited combined heat and power (CHI'), waste energy
recovery (^V`ER), and distributed generation resources in its
service territory, with costs to be recovered under an
appropriate rider. (Stipulation at IV.2,.c.)

27. The Signatory Parties recommend that the Commission
approve the merger, with the closing to occur after
Commission approval of the Siapz-daiiorr by the end of 2011.
The Companies agree to maintain separate rafie zones for
distribution rates until the issue is stzbsequezztly addressed by
the Commission in a separate proceeding. Effective January 1,
2012, CSP and OP tr.an,smission rates will be consolidated and
CSI.' and OP generation rates (izacludi-ng the FAC rates) will
also be consolidated. (Stzpulatior► at :ILT.3.)

28. In Case Nos. 10-343-EL-ATA and 10-344-EL-A.TA (Emergency
Curtailment Service Riders), the current ECS and PCS, as well
as the proposed ECS vviH be -withdrawn, and AEP-Ohio shall
permit retail customer participation in PJM demand response
pro,grams. Any customer already receivi.ng an incentive from
the applicable tar àff rates, and is currently or would like to
participate in PJM programs must agree to commit to the EDU,
the peak demand response attributes that hatfe cleared in the
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PJM tnarket, at no cost to the utihty for the duration of the
arrangement. (Stipula#ion at IV.4)

29. The Signatory Parties agree to the pool
termination/modificatiort that ivi11 be filed with FERC. A pool
zn4dihcation rider (PMR) w7.ll be established with an initial rate
of zero, and should the pool modification/termination's impact
on AEP-Ohio exceed $50 miUion prior to May 31, 2015, AEP-
Ohio may request cost recovery of the entire impact thraughout
the ESP term by a separate RDR application. The Signatory
Parties reserve the right to challez3.ge this recovery before the
Comzni.ssion and FERC. (Stipulation at IV.5.)

30. The Sig,mtary Parties recommend the adoption of the Phase-In
Recovery Rider (PIRR), a mechanism to recover accumulated
deferred fuel costs, induding carrying costs, to be effectve
with the first billing cyde of January 2012, as vtrell as
securitization of the PIRR regulago.ry asset.' The Stipul.ation
ind.udes a clause that, after securitization, should the
Commission or the Court issue a decision that impacts the
amount of PIRR regulatory assets, AEP-r.7hXo shall use a
mecharti<sm to make the appropriate adjustment ordered by the
Conunission or the Court that prospectively adjusts rates
through a credit or charge. (Stipulation at IV.6.)

31. The Signatory Paiti.es agree that the ESP package vncluded as
part of the Stipulation is mo.re favorable in the aggregate than.
the expected results under an MRO (Stipulation at IV.7).

C. Stan.dard of Review

-26-

Rule 4901-1-3{), O.A.C., authorizes parties to Co.rnmxssion proceedings to enter into
Stipulations. Although not binding on the Comm;i.ssion, the terms of such an agreement
are accorded substantial weight. See, Consutners' Caunsel a. Pub. Util. Comm_, 64 Ohio St.3d
123, at 125 (1992), citing Akron v. Pub. Util. Comm., 55 Ohio St.2d 155 (1978). This concept is
particularly valid where the Stipulation is unopposed by any party and resolves almost all
of the issues presented in the proceediDg zn which it is offered.

The standarc! of review for considering the reasonableness of a Stipulation has bee^.^.
discussed in a number of prior Commission proceedings. See, e.g., Ci.ncznrtati Gas &

13 Although a sigmtory Party to the StipuJ.a.tion, Wa1-Mart neither supports nor opposes this provision of
the Stipulafion.
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Electric Co., Case No. 91-410-EL-AIR (Apri1 14, 1994); Western Reserve Telephone Co., Case
No. 93-2,30-TP-A:bT (March 30, 2994); Ohio Edison Co., Case No. 91-698-EL-FC}R et al.
(December 30, 1993); Cleveland Electric Illurrz. Co., Case No. 88-170-EL-AIR (JarYu.ary 30,
1989);. Restatement of Accounts and Reeords (Zlrnmer Plant), Case No. 84-I187-EL.-UNC
(November 26, 1985). The ultimate issue for our consideration is whether the agreement,
which embodies considerable time and effort by the Signatory Parties, is reasonable and
should be adopted. 7n considering the reasonableness of a Stipulation, the Commissian
has used the following criteria:

(1} Is the settlement a product of serious bargaizting among
capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
- public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?

The phia Supreme Cou.rt has endorsed the Corrcmission's analysis using these
criteria to resolve issues iixx a manner economical to ratepayers and pub€ic utilities. Indus.
Energ-y Consumers of Ohio Power Co. v. Pub. i.Tfzl. Comm., 68 0hio St.3d 547 (1994) (citing
Consumers' Counsel, supra, at 126). The Court stated in that case that the Cori.^mission may
place substantial weight on the terms of a Stipulation, even tltough the Stipulation does
not bind, the Commission (Id.).

In addition to taking into consideration -the advancement of state poIic.ies set fo.rth
in Section 4928.02, Revised Code, and determining the reasonableness of the Stipulation,
because the proposed Stipulation includes the Co:rnpanies' ESP 2 application, the
Commission must determine whether the ESP is more favorable in the aggregate than
IARQ, pursuant to Section 4928.143(C)(1), Revised Code. The Conunission has thoroughly
reviewed the Stzpulation, as well as the issues raised by the Noxx Sigmtory parties, and we
believe that, with -the modifications set forth herein, we have appropriately reached a
conclusion advan:cing the public's interest.

ILC. IS II-IE PROPOSED ESP MORE FAVORABLE IN THE AGGREGATE AS
CO.1^Il'AIZED TO THE RESULTS THAT WOULD OTI3ERINLSE APPLY UNDER
SECTION 4928.142. REtISED CODE.

Section 4928.143(C)(1), Revised Code, provides that the Cornn-tission should
approve, or modify and approve, an application for an ESP if it finds that the ESP,
.includ:htg its pricing and all other tern-is and conditions, .incl.uding any deferrals an:d future
recovery of deferrals, is more favorable in the aggregate a.s compared to the expected
results that would otherwise apply uncl.er Section 4928. 142., Revised. Code (statutory test).
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The Signatory Parties contend that the proposed ESP, including its pricing and a31
other terms and conditions, is more favorable in the aggregate as compared to the
expected reszzlts under an MRO. According to the Sign:atory Parties, there are three
aspects to the ESP test, the first being price comparison. AEP-Ohio witness Thomas
estimated the ESP impact as eampared. to a price of a-a MRO a7scov:nts to $0.71/NtVttH,
which AEP-Ohi.o witness Allen quantified as the proposed ESP beung less favorable than
the results that would otherwise apply trnder the statutory test by $108 zxxillion for non-
shopping customers (Signatory Parties Br. at 137-38, citzng to AEP-Ohio Ex. 4 and Ex. 5).

The Signatory Parta.es provide the second part of the test involves the evaluation of
other quantifiable non-price benefits that would result from the proposed ESP that are
uzaavailahle under results that would otherwise apply as set forth in the statutory test. In
support of this part of the test,l\Sr. A.ll.en's testimony provides that the discounted capacity
provided to CRES providers is an $856 million benefit, the reduced carrying cost rate for
the PIRR is a$1.04 mi113:on benefit, and the net presen.t value of the PWO and OGF
initiatives is $27 million. Mr. Allen also believes that the SEET ROE. threshold is a
poterttial benefit, noting the last AEP-Ohio SEET threshold approved by the Commission
was 4.1 percent higher than the threshold agreed to in the Stipulation (AEP-Ohao Ex. 4 at
18-20).

Third, the Signatory Parties explain that there are benefits of significant value that
are not yet quantifiable. In support of the non-quantifiable benefits, the Signatory Parties
provide that the ESP creates an earlier transition to market than is otherw:ise possible, and
allovvs for the elimination of POI12 charges. The Signatory Parties also assert that the
comxrufxnent to pursue distribution revenue deco-uplin.g and alternative customer-sited
generation resources are add.itxonal benefits. (Signatory Parties Br. at 145-147.)

FES counters that AEP-Ohio has failed to meet its burden of proving the proposed
ESP is more favorable in the aggregate as compared to the results that would otherwise
apply under Sectzon 4928.142, Revised Code. In support of its assertion, FES points out
that every witness, including AEP-Ohio witness Thomas and Staff witness Fortney, along
with the Non-Signatory Parties' witnesses, found the proposed ESP price is higher than
the projected MRO price. FES fin-ther claims that the Signatory Parties attempt to distort
the statutory test by ignoring certaut terms of the proposed ESP. (FES Br. at 7-12.)

FES also believes that, although ,AEP-Ohio witness Thomas's ESP vs. MRO price.
test correctly indicated that an MRO would cost less thazi the proposed ESP, it contains
several material fla-ws. Specz^i:cally, FES dainzs that she failed to include values for the
GRR, PMR, DIR, and MTR, did not use AE3.'-Obio`s own estimates of fuel costs, and
assumed above market c:apaci.ty prices, resii,tting in the competitive benchmark price being
overstated. In addition, FES claims that Staff witness Fortney incorrectly calculated the
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market price in his statutory price test by using the wrong comparable market rate. (Id. at
13-20).

FES also opines that the benefits that AEP-01-io uses to support the proposed ESP
are non-existent. First, FES claiuxts that AEP-Ohio cannot use the fact that it agrees to
provide capacity to CRES providers at a significant discount as a benefit. FES states that
this is not a benefit, as ABP--0hio has not shown that it would have ever been entitled to
use the origzr ►al capacity charge as proposed i.n its application, and no Signatory Party,
in.cludingg Staff, found the reduction from the original capacity price to be a benefit to the
proposed. ESP (Id. at 43-45). FES also asserts that the Mr. Allen's claim that the PIRR's
effect of lowering carrying costs is incorrectly calculated, as were the benefits associated
-with the PWO and OGF. FES also believes that the transition to market cannot be
considered a benefit, as the Com.mission has tlie authority to waive any blending after two
years under an MRO option. Further, FES states that the benefits associated with AEP-
Ohio's investment in natural gas and solar generation are speculative, as there is no
guarantee they will ever happen. (Id. at 80.)

IEU expresses simil.ar concerns, stating that Ms. Thomas, as well as Mr. Fortney's
comparison analyses are flawed (IEU Br. at 21-29). Tn addition, IEU and OCC/APJN ctaim
that the non-price benefits touted by the Signatory Parties either do not exist or are
speculative (OCC/APJN Br. at 34-35). Specifically, OCC/APJN claim the Signatory
Parties' assertion ffiat: the removal of POLR rl-tiarrges from the ESP is a benefit is incorrect.
OCC/APJN explain that both the Court and the Coniniission found there was no
evid,entiary support for the PC3LR charges (Id. at 37, citing to Irt re .flpplicaiion of Columbus

S. Power Co. (2011), 128 Ohio St. 3d 512; I{:emand Order at 22-24).

Staff provides that the Non-Signatory Parties are incorrect in arguing that the
Stipulation is not more favorable in the aggregate than the MRO option. Staff notes that its
witness, Mr. Forfney, testified i-ha.fi while the Stipuiation would fail on a strictly
quantitative basis, the Stipulation provides numerous benefits that are impossible to
quantify. Specif'ically, Mr. Fortney expiains that the change in AEP-Ohio's business model
which would allow for a competitively, bid SSO by 2015, as vvell as the possibility of a new
generation plant in. Ohio that operates on Ohio shale natural gas are tremendous benefits
of the proposed. ESP. (Staff Br. at 19-20, Tr. Vol. X at 1714,1751-1752.)

RESA asserts that the differences in methodologies and projected prices calculated
under the statutory test, even from Non-Signatory Parties' experts, demorLstrrate that the
pure numeric price analysis is too uupreca;se and uncertain to be conclusive. These
differences, RESA notes, are useful and informative, but, because of the vast differences, it
cannot be the sole determinative factor in this proceeding's outcome. Further, pursuant to
Section 4928.143(C)(1), Revised Code, the Conzmission should consider a number of
factors, both qualitative and quanfitative, to determine in the aggregate whether the
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proposed ESP is more favorable than an ivIRC'. Thus, IZLSA proclaims, that the Non-
Signatory Parties fail to understand that the statutory test requires. the Commission to
weigh a rzumber of factors, arnd thus it should not base its deciszon on a single strict
numeric test. (RESA Br. at 19-24.)

In response to criticisms by -the Non-Signatory Parties, the Signatory Parties explain
that it is not necessary to incJ.-ude forecasted fuel charges in the price test, noting that
Section 4925.142 (I7), Revised Code, provides the option of adjusting 2011 prices for
changes in fuel and note that the Commission has riot required forecasted data to be
reflected in the price test (Sigriatory Parties Br. at 148 citing to Opirtion and Orders in Case
Nos. 08-917-EL-SSO et aI_ (AEP-Ohio S50 Case), anci. 08-920-EL-SSO (Duke Energy Ohio
SSO Case). The Signatory Parties argue that the Sflpulation's capadty prices are
appropriate to use in the competitive benchmark price, as they represent a negotiated
price for capacity available to CRES providers and CBP bidders. Further, the Signatory
Parties explain that it is not necessary to include the 20152016 auction year in the price
test, as all SSO generation in this period is being supplied through wholesale power
purchased through coFnpetitive markets. The Signatory Parties aXso believe it is not
necessaxy to include the GRR and PMR in the test, as both are placeholder nieclian3.sms
that would be established with inzt-i.al rates of zero. (Id. at 149-159.)

The Comrzussion finds that, pursuant to Section 4928.143, Revised Code,
modifications must be made to the Stipulation for the proposed ESP to be more favorable
in the aggregate fihan the expected results that would occur under Section 492$.142,
Revised Code. In order to determ3ne what modifications need to be made, we must first
analyze which ESP,1MRO comparison to use as the foundation for our analysis. Witnesses
providing testimony on the statutory tes-t include AEP-Ohio w%finesses Thomas, Allen and.
Hamrock., Staff witness Fortney, FES witnesses Lesser and Srhni.tzer, IEU vs,-itness Murray,
and OCC witness Dt,iann,.

We believe there are several m_aterial flaws an AEP-Ohio's testirrto-ay for
detern.^.irting whether the proposed ESl' meets the statutory test. First, we believe Ms-
Thomas erred by failing to incl.ude a cost for the GRR in her price comparison. As Staff
witness Fortney testified, it is reasonable to ir ►clude an estimated charge for the GRR, as
AEP-Ohio has produced a revenue requirement for the Tu.rrxing Point project, and AEP-
Ohio has claimed the Ttxmin.g Point project as a benefit of the proposed ESP (Tr. X at 1694-
1695).

Second, we find that AEP-Ohio wrongly identified the removal of POLR charges as
non-quantifiable benefit, as this Nvas mandated the Cozzimi.ssion in the reno:and proceeding.
Third, we believe the Signatory Parties ax-.d AEI'-Ohica cannot clai.zn the discounted
capacity price to CRES providers as a benefit. As Mr. Fortney appropriately stated in his
testimony, AEP-Ohio's requested capacity price in its application was never certain, and
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therefore, it cannot be considered as either a benefit or meaningful number for the
purposes of conducting the statutory test (Tr. X at 1707-I708).

Although we note the Non-S%gitatory Parties concerns that the PMR was not
included in the price analysis, we believe it would have been speculative because there is
no estianate on what the poteztitial PMR costs could be (Tr. V at 678-679). We also agree
with tl-ie Signatory Parties in their asserti.on that forecasted fuel costs do not n.eed to be
included in the price test based. on Section 4928.143(D), Revised. Code, as well as
Commission precedent in the ESI.' 1 case and Duke Energy SSO Case (In Re AEP C?hio, Case
Nos. 08-917 and 08-918--EL-SSO, Staff Ex. 1A, and Opinion and Order, at 71-72; In Re Duke
Energy Ohio, Case No. 08-920-EL-SSO, LQp3nio-n and Order, at 11-13 and Attachment 2).
Regardmg the IvITR, while Ms. Thomas did not include it in her cost analysis, A-EZ'-Qhio
appropriately recognized it as a cost when considering other non-price benefits from the
proposed EST (AEP-Ohio Ex. 4 at 1$). Further, we note that the Non-Signatory Parties
concerns about the DIR not being present in the price analysis are unwarranted, because
AEP-Ohio would otherwise be en.titled ta seek an increase in distribution rates pursuant to
Section 4909.13, Revised Code.

As Staff witness Fortney testified in this proceeding, due to the elimination of P(7LR
charges out of the current gerleration rate as a result of the remand proceeding, the
numeric price analysis changed in the statutory test (1'r. X at 1695-1697). As a r.esult,141r.
Fortney explained that an MRC`'l was more favorable than the proposed ESP by
approximately $276 znillion (.Id). Whi1e many Signatory Parties correctly point out that the
numeric price test is only a factor and should not be the sole consideration pursuant to
Section 4928.142, Revised Code, the fact that there is a gap of over $325 million between
the proposed ESP and MRO is sigruficant enough that we believe it is necessary to make
modifications to the proposed ESP.

The Stipulation provides that the proposed ESP includes autoanatic annual
adjustments to the bypassable base generation rate to achieve average rates of
$0.0245/kWh in jan,uary 2012, $QF.Q257/:kWh in Januazy 2013, and $0..0272/kWh in January
2014, to be in effect through May 31, 2015 (Stipulation at N.1.f). Based on Mi. Forlney's
testimony in the record and in looking to Ivfr. Fortney's statutory test Attachment A, it is
apparent that the base generation rates are a significant factor in the MRO being more
favorable than the proposed ESP in the numeric price test (Staff Ex. 4).

The Commission finds that we must modify the Stipulation to adjust the proposed
automatic base generation rate increases in order for the proposed ESP to meet the
statutory provisions of Section 4928.143, Revised Code_ While FES correctty points out
that the market price errors in Mr. For#ney's test -reflect the proposed F^P being less
favorable by approximately $325 million as opposed to $276 rn.i.3-lion, we xtiote that FES's
Table 3 reflects that in the June 2014 to May 2015 period, tli.e proposed ESI.' is actuali.y
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more favorable tharr. results that would otherwise apply urt.der the statutory test (FES Br. at
19). ITsing the values establi.5hed by Mr. Forfney in the record in tktis proceeding, and
noting FES's carrecficrns, if we reduce the proposed increase in base generation rates by
half to achieve annual average annual rates of $0.0227/kirlTh in January 2012, $0.0233/kWh
in Jan:ua.ry 2013, and to $0_0241 for January 2014, the proposed ESY` will be more favorable
than the WC) by $42,453,616. Accordingly, with these modifications to the base
generation rate adjustments, we find that the proposed ESP is quantitatively better than
the results that would otherwise apply under Secti.on. 4928.142, Revised Code. However,
as RESA correctly pointed out in their brief, we are required, pursuant to Section
4928.143(C)(1), to consider other factors, includ'ang qualitative factors, as the pure numeric
test should not be conclusive of our analysis.

As we previously stated, the Contxnission agrees ivith the Non-Signatory Parties
that fil-ie removal of POLR charges and the discounted capacsty rate-cannot be considered
benefits of the Stipulation's proposed. ESP. However, the Conirxtission finds that 5taff,
along witb the Signatory Parties and AEP-C?hin, are correct irt their assertions that the ESP,
as proposed, creates an earlier transition to market than is otherwise possible. The record
demonstrates that the redesign of AEP-Ohici s corporate structure will be smoother if steps
are taken prior to t1i.e transition to a competitively bid SSO. Further, the MR6 and Turning
Point projects contribute the diversity of supply as is consistent with Section 4928.02,
Revised Code, and allow the Comnmission to determine the need ibr construction of
adclitional generation fa:.ciIiti.es xn.. the event needed capacity additions are not developed
by the market. In addition, the PWO and CHGF initiatives are significant beneh:ts that
should be zncluded when considering this proposed ESP in the aggregate. Further, our
modification to remove the contingency relating to A1:P-0hio's ten percent on equity, as
described below, removes any doubt that these initiatives wiH occur. PWO and OGF, are
significant benefits that sho-old be iz`nclrtxded when consi.ci.ering this proposed E»5P in the
aggregate. These benefits, coupled with the additional xnodificad..ons to the Stipulation
discussed below and with the fact that the quantitative analysis now favors the proposed
ESP by over $35 mifliors., ensure that, in the aggregate, th.e proposed ESP is more favorable
than the results that wocil.d otherwise apply under Section 4928.142, Revised Code.

]CV. ST1PLl-L ATICIN THIiEE PRONG 'I`.EST

A. Is the St3pulation the Result of Serzous Bar^a^ing Amon.g Capabler
Knowledg:e Parties?

The first prong of the Commission's test in evaluating the reasonableness of a
Stipulation requires an analysis of whether the settlement is a product of seriotE's
bargaini.ng among capable, knowledgeable parties. There is disagreement among the
Signatory Parties and Non-Signatory Parties as to whether the first prong was met.
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that the Stipulation is the result of an extextsive
with diverse interests ranging from "industrial,

coxnmercial, and residential customers, to competitive generation suppliers, CRES
providers, municipalities, aiterrrat.ive and advanced energy providers, curtailment service
providers, and environmental groups," (Signatory Parties Br. at 19). The Signatory Parties
exp.tain that the discovery process enabled parties to gather extensive information about
issues relating to the cases in tlus matter, noting that AE.P-0hio responded to over 2,187
requests for discovery (Id. at 20). The Signatory Parties provide that the creation of the
Stipulation was the result of a process that was transparent and included representatives
from all intervenmg stakeholders (Exelon Ex. I at 2). In addition, parties met five times
throughout the r<ionth of August to resolve disputes among parties, with Staff conducting
meetings several times with intervening parties without the Companies presen.t, to
facilitate the negotiation process (AEP-Ohio Ex. 8 at 8-9). Staff notes that the Signatory
Parties have an extensive history of participat.in.g in matters before the Con.-^mission. (Staff
Ex. 4 at 2). Further, when emphasizing the seriousness of the bargaining that occurred
among parties, Mr. Fortney explained that it was also very lengthy and extensive (Id.).

Following the August 30, 2011, joint motion for continuance, the Signatory Parties
rnai.n.tain that OCC, IEU, and FES were in opposition to the motion, and chose to stop
participating in settlement negotiations. These parties established a joint defense
a.greement following the motion, while the resulting Signatory Parties continued to meet
and cixculate draft proposals until the Stip-ula:tion was fil.ed on September 7, 2011 (AEP-
Ohio Ex. 8 at 8-10, `I'r. VII at 1284), A.EP-0hi.o also rtiaintaai.nssthat it continued to reach out
to all parties even after some of the Non-Signatory Parties chose not to participate in
settlement negotiations (Signatory Parties Br. at 22, ci:ting to AEP-Ohio Ex. 8 at 9-10, Tr. VI
at 941-942). Further, the Coznpani.es assert that prior to the Stipulation being finalized, a
draft of the Stipulation was sent to a11 parties, includzrzg those who entered into ajozxit

defense agreement, and solicited all parties to provide input (Id. at 22).

(?CC disputes that all of the Signatory Pai-ties were kn.owledgeable about the
contents of the Stipulation. As an example, OCC notes that Signatory Party Grove City,
did not perform an independent analysis but rather relied on analysis provided by other
parties (Tr. IV at 508-512). UCC also pozxi:ts to E7celon`s use of futam.cial anaxysfis to
formulate its opini.on on the Stipulation (Exelon Ex. 1 at 7, Tr. VI at 1016-1034). C?CC
opines that these examples indicate that not all parties were knowledgeable to the effects
of the Stipulation, but rather were focused on their ow-n parochial interests (QCC Br. at 22-

24).

IEU raises sirnilar concerns, noting that multiple Signatory Parties did not perform
an, independent analysis on whether the proposed ESP was more favorable in the
aggregate than what would otherwise apply under the statutory test (IE[I Ex. 9A at 6-7).
In addition, IEf3 states some of the parties were not knowledgeable on a]1, parts of the
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Stipuiation as evidenced by several parties hav-ing, differing in#erpretations on key
provisions, such as the pool modification or termination rider (Tr. IV at 492-494, 554, 'I'r. V
at 708, Tr. IX at 1539}. IEU also argues that some of the Signatory Parties cornmitted to
provisions in the Stipulation without any knowledge of the provisions (IEU Ex.14).

FES states that the first prong cartn.ot be met because the Stipulation was the result
of exclusionary settlement discussions, and the Signatory Parties c.o-uducted little analysis
of the actual term.s of the Stipulation. FES witness Banks asserts that it, along with C3CC
and OPAE, were exciuded from settlement negotiations after Au.gust 30, 2011 (FES Br_ at
139-140, citing to FES Ex. 1 at 57 59, FES Reply lBr; at 70-71}. FES maintains that its
exclusion from negotiations is sigru.ficant because white some CRES providers support the
Stipuiation, FES is the only CRES provider currently active in. .AEP Qhxo's service territory
(Id.)_ FES maintains that this is the type of situation that the Supreme Court was
concerned with in Time Warner AxS v. Pub. tlti1. Comm_, 75 C7hio St.3d 229, 233 fn.2 (1996),
i-n which the Cou.rt expressed concerns about the Commission. adopting a partial
Sd.pu.latioii arising from exclusionary settlement meetings in which arn en.-[a.re customer
class was excluded. FES contends that a similar situation arose in the creation of the
partial Stipulatzon in this matter, because while the Signatory Parties contained CRES
providers, none of their interests are comparable to FES`s interests (FES Ex.1 at 57-59)-

The Signatory Parties counter that all parties, inc.luding FES, were kept engaged in
the settlement process, even after they stopped partidpating in negotiations (Signatory
Parties Br. at 24-25). Further, in response to ICU`s argument that each signatory party
£ocused on its own area of self-interest, Exelon notes that "the fact that each of the various
settling parties focused on and fought for the particu7.a.x ite risnr about whi:rh it was most
knowledgeable and in which it was most interested, makes the overall settlement better,
not worse, as it assures that detai].ed attention and consideration were given to all
pertinent issues," (Exelon Br. at 5, citing Exel.ozt Ex.1 at 1-2, Staff Er_ 4 at 2).

'l[he Commission finds assertions that the Stipulation was not the resvlt of serious
bargaining among capable, kziowledgeable parties, to be unpersuasive. The Signatory
Parties are represented by experienced counsel, who have appeared before the
Commission in many cases. Further, the Signatory Parties represent a diversity of
interests includxng the Companies, CRES providers, industrial and coznmercia:l customers,
and Staff. While certain parties to the Stipulation are more experienced on certaa.n
provisions and subject matters within the Stipulation, this does not indicate that parties
were not ca.pable or knowledgeable on the Stipulation. It is inevitable that when multiple
diverse partzes with differing interests and objectives come together to bargain and
negotiate a Stipulation such as the one proposed in this proceeding, various settling
parties may have more background krrowledge and experience in particular parts of the
Stipulation than others. We agree with the assertion that this is a benefit to the negotiation
process, as. it allows for detail.ed analysis on the irxdivvidtzal provisions within the
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Siipul.ation by those pariz:es who are experts on it, while al3owing parties who may not be
as familiar with a certain subject matters to provide new insights, raise questions, and
cha.llenge the product as it evolves. Thus, it appears insincere forsome parties to proclaim
that there were not diverse enough interests involved in the negotiation process, but then
in turn state that the Stipulation should not be adopted because not at1 of the parties were
knowledgeable on everyspecif.ic aspect of the Stipulation.

Fiirther, there is sufficient evidence in the record to support that the Stipulation is
the product of serious bargaizi.i7ig. Numerous meetings were held tbxoughout the znon.th
of Aug-u-st by both Signatory and Non Signatoryy Parties, and additional, di..scussions were
r,oriducted by Staff without the Cornpanies present. In addition, the record supports that
these discussions were open and transparent, and the settlement dialogue remained open
even after some parties determzned that the likely result would not be in their best
interests.

With respect to the concerns raised by FES, the Commission believes there is
insufficient evidence to determine that FES was actuafly excluded from sefflexrcent
discussions or that the concerns the Court had in Time Warner are applicable here. FES's
claim that other parti.es, including OCC and OPAE, were excluded from settlement
negotiatzon.s, is inaccurate and rnisleading. In their initi.al brief14, the Customer Parties
acknowledge that "...it beca,rr ►e apparent to several intervenors, including Customer
Parties, that the proposed settlemexxt would not result in an acceptable resolutio.rl...These
intervenors expressed their desire to rto longer partidpate in the negotiations at various
stages of the proCess,' {C1CC/.APjN Br. at 3).. Such mislead'zng statements tiunderanixie
I,T-S's credibility rn presenting its argurnents on aU issues in this proceeding rather than
just this issue.

The Court's language in Time Warner is inapplicable to this proceeding. The fact
that other CRES providers were actively engaged in this proceeding provides ample
support C:RES providers as a group were not exduded from the negotiations tktiat led to
the Stipulation. Further, while FES may feel their interests are significant in comparison to
the multiple CRES providers that signed the Stipulation, FES has not denzoxi.strated that its
interests are tuuique froin other CRES providers.

Accordingly, the Conuni.ssiion finds that the Stipulation appears to be the product of
serious bargain.izlg among capable, knowledgeable parties and meets the first prong of our
test for considering the Stipulation.

14 The Initial Brief b.ied by Customer Parties on November 10, 2011, was prior to OPAE's motion to
withdraw from this proceecixn.g. `
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B. Does the Stipulation Violate Any fsrz.portar,.t Re g atory Practices or
Pxinciple?

MarketI'raiLsition R.ider-36-

Th.e Commi.ssion finds that the Signatory Parties provide snfficient support for the
lvl.TR, however, we believe a modification is necessary, The Signatory Parties state the
MTR`s rate design will facilitate the transition from the Compan.ies` current generation
rates to the m.arket-based SSO generation service rates by lirniting the first, second, and
third yeaichastges in rates in a uxuforrn manner to all customer classes, u:itimately
accomplishing 50 percent of the transition from current to zna.rket based rates (AEP Ex. 2
at 9). The Signai;ory Parties also note that the interruptible credit reflects the Companies'
efforts to restruchire its interruptible service offering to aid in the transition to the
C;omparies' partidpation in die competitive bid process (Id. at 6). Furtlier, AEP-C7hio
witness Roush claims that the MTR will actually result in a reduction in rates when
compared to the change in rates before the MtR (AII.7-0hio• Ex. 22 at Ex. DMR-R4). The
Signatory Parties believe that, rather than waiting until the market transition in June 2015,
which could subject customers to abrupt rate changes, the MIR deszgn provides a
reasonable glide path, and is reasonable based on both cost and market relation.ships
(Signatory Parties Br. at 40).

The Signatory Parties assert that the MTR is designed to create stability for
conunercial and industrial customers, as is appropriate under Sect-ion 4928.143(B)(2)(d),
Revised Code (OEG Ex. at 7-9). Al^.̀ P-Oh.io witness Roush maintains that this certainty is
essential to commercial and industrial customers, as it will keep pricing comistent during
the transition towards the deregulation of generatiox-L service pxicing (AEP-Ohio Ex. 2 at 9).
Fx.u-th.er, OEG witness Baron proclaims that the stability in pricing for these customer
cla:sses will encourage econoinic development in these zndustrie.s (OEG Ex. at 7-9). The
Signatory Parties explain that the MTR. will actu.ally result in a reduction in rates whezt
compared to the change in rates before the MIR, by -cutiformly transitioning any above or
below average charges (AEP-C?hio Ex. 22 at Ex. DMR-R4). Further, Mr. Roush explains
that GS-1 and GS-2 custorner sch.ools taking service under the standard service offer are
not subJect to the MTR and that sur,h schools, as well as other GS-2 customers, may be
eligible for shopping credits of $10/MWh (AEP--Ohio Ex. 2 at 11-12). Mr. Roush expLained
that the exemptioxi from the MiR will xeduce schools' rates Crr. I at 95).

Regarding the LFP, the Signatory Parties maintain that the Coznpaxiies have
ao.thorization to implement the provision pursuant to Section 4928.143(B)(2), Revised
Code, and the results of the LFP are consistent with state policy by allowing for rate
certairtty for retail electric service (Signatory Parties Br. at 41). The Signatory Parties rlai.m
the stability created by the LFP also promotes state economic development (OEG Eac.1 at
6-7). Mr. Baron poi.nfs out that, as AEP-Ohio does not earn any profit froin the LFP, it is
appropriate for it to be nonbypassable, and it will not effect residential cu.stomers.r` (Id)
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The Signatory Parties also note that the TIT is not discrirninatory towards {h:zxzet, as
Ormet has hiistorically been treated differently than other AF1'-O1-.i.o customers, and thus,
it is not discrir_ninatory to continue to do so in this case (OEG Ex. 1 at 7-8). Fur-fh.er, Mr.
Baron notes because Ormet's peak demand is 530 MW and its load factor is typically
arotuld 98 percent, to apply the LFP to Ormet would significantly skew results a.nd result
in a significant rate increase to every other GS-2, GS-3, and GS-4 customer in Ohio (Id.).

ITfc.C.J asserts that the IVITR. design, whach lowers rates for customers more likely to
shop and xai4es rates for those less likely to shop, is an attempt by AEP-Ohio to restrict
customer choice and limit: competition (TEU Br. at 31 citing to FES Ex. 2 at 39 and Tr. IV at
532-39). FES believes this is unreasonable in that it subsidizes cu,stomer classes in an
unfair mazua.er (FES Ex. 42-44). Specifically, FES witness Lesser ecplains that the school
shopping provision of the NIT`I2: creates an incentive for customers that may be less.
profitable to the Companies to switch to CRES providers, allowing AEP-Ohio to focus o-n
its more profitable customers. Thib incentive, FES argues, is anti-competitive, and forces
one set of ratepayers to subsidize shopping by another set of ratepayers (Id. at 43-44). FE5
witness Banks argues that the shopping credit for GS-2 customers and GS-1 and GS-2
schools of $?.(1/^.MWh for fhe first 1,000,000 MWh, may potentially harm customers who
would be eligible for the credit, but may never receive it because it is capped at 1,000,000
MWh of usage per calendar year (FES Ex. 1 at 19-20). Mr. Ban7cs states that this iimit may
also discriminate against any new customers to 11EP-Ohio's territory (Iif}.

Ormet arglz.es that the LFI' is discrin-inatory, explaining the rate structure of the
LFP deliberately exdude Ormet from its ben,efits. `I'he LFP, Ormet asserts, would leave
Ormet as the only GS-3 or GS-4 customer to pay a rate that other parties consider to be
unjust and unreasonable to highi load factor customers (Tr. V at 648-649, Ormet Exs. 4, 5,
and 13). Ormet points out that if the LEP is approved, it would be required to subsidize
other customers, in.cluding competitors, at a cost of $17 million per year (Ormet Ex. 7, Tr. I
at 125). C.7rrr,.et cites to two Couxt cases, which provide that for there to be an inequality in
rates, the difference must be based upon an actual differences in furnishin.g services to a
customer, and the reasonableness must be determined from evidence ^w-ithin the
Conuni.ssion's record. (Ormet Br. at 9 citing to 388 N.E.2d, 739, 742, Ohio 1979, and 59''2
N.E.2d 1370, 1373, Ohio 1992). In addition, Ormet states that under Section 4905.33,
Revised Code, a utility is forbidden from charging different .rates to like customers (Ormet
Br. at 8). Ormet believes that the record indicates that the Signatory Parties have not
provided a reasonable justi.fi.cation for the discriminatory treatment. Further, Ormet
stresses that the I.FP undermines the current reasonable arrangemenf the Commission
approved in Case No. 09-919-EL-AEC (Ormet Unique Arrangement Case).

The Coxnrrdssion finds that the proposed MTR is consistent w-ith state policy by
providing rate certainty and stability to 1^,'P-O1-tio emstom.ers while AEP-Ohio transidons
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its rate structure. The Con,nxission believes that rate stability is an essential tool in order
to promote econornic development and ensure business retention in Ohio and the I^M
ei-istsres that customers will not face any uncertainty or abrupt- changes through June 2015.
:However, we believe a modification to the Stipulation is necessary. The record indieates
the shopping credit for GS-1 and GS-2 schools who are currently shopping and GS-2
customers that swYtch; is too small and has the potential to exclude many eligible
customers with the 1,000,000 annual MWh limit. This may slow economic c3.evelopment
by excluding new customers who move into AAEP-Ohio's service territory but are capped
out. Accordingly, the Connmission finds that the c^ustomer credit should be modified to
$10/MWh for the first 2,000,000 MWh of usage per calendar year, with any unused iMM
to carry over to the next calendar year. We also note that the increased shopping credit
ivilt serve to mi.tigate the increase to the rates of the GS-2 customers.

In addition, the Camrnission finds the LFI' does not violate any regulatory pri.nciple
or practice. Pursuant to Sectiort 492$.143, Revised. Code, EDUs may create provisions to
promote economic development and provide rate stability to high load customers. The
record sufficiently establishes that the proposed. 20 MW peak threshold was created to
ensure that rates would be stable enough to retain existing high load cixsttomers and
promote economic developin.ent, without creating a dramatic provision that -waul.d
actually lead to a rate increase for AEP-Ohio's industr%al and commercial customers. The
I..FF, as proposed in the Stipulation, appropriately strikes such balance.

The Coxnxuission finds Ormet's arguments to be without merit. While it is true that
Ormet is not eligible to rece^ive the LFP, the provision is not discriminatory towards
Ormet, as Ormet's rates are set pursuant to its Unique Arrangement Case, not AEP-Ohio's
S.S0 rates that other high load industrial and commercial customers fall under.
Accordingly, as Ormet has its own iznique arrangement plan which runs through the
entire term of the proposed ESP, it is disingenuous for Ormet to proclaim it is being
treated differently from similarly situated customers when there are no similarly situated
customers. Further, as a result of Ormet`s Uniqiae A.r.rangement Case, Ormet is already a
ben.efida.ry of the .rate stability benefits the LFP is designed to create. Therefore, the
Comzni.ssion finds that the MTR provision of the Stipulation, induding the LFP contained
within the 1VFT12, does not violate any unportant regulatory principie or practice.

2. Generation Resource Rider

A:pP--C7hio witness A31en explains that the inclusion of the GRR in the Stipulation
will provide AF.P-Oha.o with a placeholder mecharnism to recover, if necessary, for costs
associated with either the Tizrning Point solar project and the NM 6 shale gas project (AEP -
Ohio Ex. 4 at 4-5). The Signatory Parties state that Sections 4928.143(B)(2)(b) and (c),
Revi:sed. Code, make it permissible for the Commission to establish the GRR with an initial
rate of zero, and it will only change if the Cornmission later approves a project-specific
charge in a separate proceeding. The Sigciatory Parties reiterate that a1I of the parties to
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the Stipulation wi3f reserve the right to oppose or support the establishment of any charge
to be i.ncluded in the GRR, and the costs would ultimately be subject to Com.nission
review and approval under Section 4928.143(B)(2)(b) and (c), Revised Code (Signatory
Parties Br. at 51, OEG Ex. 1 at 12-13). The Signatory Parties note that the rejection of the
GRR would preclude the Commission from later deci.ding on the NlR 6 shale gas project or
.Tu.rnin:g Point solar project (Ir7. at 52).

FES asserts that AEP-Ohio has failed to provxde evidence to establish that costs
associated with MR 6 and Turning Point meet the requirements in Section
4928.143(B)(2)(b) or (c), Revised. Code (FES Ex. 2 at 45-46). FES opin.es that the approval of
a placeholder rider like GRR would "cas-t a cloud of uncertainty over competitive
rnarkets." (Id. at 55). Accordingly, i-ES believes that based on the record, the GRR cannot
be approved. Similarly, IEU asserts that the Con.-tpaxiies ha°ve made no attempt to jusiify
the GRR, but simply noted that the recovery under the rider is subject to future
Cazzunissir.sn: proceedings (IEU Br. at 47 citing Tr. IV at 598).

Upon review of the record, we agree with the Signatory ParUes that the language of
Section 4928.143(B)(2), Revised Code, allows for a reasonable allowa-nce for construction of
an electric generating facility, and the establishment of a norlbypassable surcharge for the
Iife of an electric generation facility. The Commissiord also notes that in order to consider
the Turning Poin.t and/or MR 6 projects we need to approve the placeholder mechanism
pursuant to Section 4928.143, Revised Code. However, the Commission explicitiy notes
that in permitEing the c.reation af the GRR, it is not authorizing the recovery of any costs
for the Companies but is allowing for the establishment of a placeholder :m.echana.sm, and,
as the Signatory Parties correctly assert in the Stipulation and in their brief, any recovery
under the GRR must be authorized by the Commission, The Commission cannot and will
not approve any recovery unless the Companies meet their burden set forth in Section
4928.143(B)(2), Revised Code, nor are any of the Signatory Parties obligated to take a
position in support or opposition to any potential nonbypassable charges by sponsoring
the Stipulation. The concerns expressed by PES and TE[J are premature and will be
addressed in a subsequent hearing if and wh.en the Companies request a charge through
the GIfR. Accordingly, the Com.n.xi.ssion finds the establishment of the placeholder
mechanism, GRR, does not violate any important regulatory principles or practi.ces.

We are not persuaded by claini.s that the GRR casts a clozxd of uncertaixity over
competitive markets iri Ohio. Although we will first look to the market to bad needed
capacity, the proposed GRR provides a lifeline in the event that market-based solutions do
not emerge for this state°s generation needs. While Secti.on 4928.14:3(b)(2), Revised Code,
provides the eommission with authority to order construction of new generation facilities
in Ohio, such new generation or capacity projects will only be authorized when generation
needs cannot be met through the competitive market. Therefore, generation projects
under the GRR, or any other surcharge authorized by Sectlon. 492$.143(b)(2), Revised
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Code, must be based upon a demonstration of need under the in-kegrated resource
planrung process and be narrowly tailored to advance the poliey provzszori"s contained in
Sect-ion 4928.02, Revised Code, or the statutory mandates contained in Section 492$.64,
Revised Code.

For exan-dple, with respect to Tur-ning Point, AEP--Ohio will have the opportunity in
subsequent proceedings to demonstrate that the Turni-ng Point project is necessary to
comply with the solar renewable energy resource provisions contained in Section 4928.64,
Revised Code, and that sufficient solar energy resources are not available through
competitive markets. The Comrsussion. notes that we have previously determined that
solar energy resources have not been available through competitive markets in sufficient
quantities in OWo to comply with the statutory mandates. In re Ohio Edison Company, The
Cleveland Electric Illuminating Company and The Toledo Edison Company, Case No. 11-2479-
EL-ACP, Finding a^rid Order (August 3, 2.011) (granting force mcajeure determination for ut-
state solar energy resource requirement for 20I0); Tn re FirstEnergy Solutions Cn-rp., Case
No.14-467--EI.<-ACP, Finding and Order (February 23, 2011) (granting force maj€ure
determination far in-state solar ei-iergy resource requirement for 2009). Regarding the
proposed MR6 facility, AEP-OIuo will need to demonstrate, in subsequent proceedings,
that the proposed facility is necessary to meet policy directives contained in Section
4928.02, Revised Code, such as maintaining adequate, reliable, efficient, and reasonably-
priced retail gerteration service and ensuring the diversity of supply, and that the policy
mandates cannot be met through market-based solutions.

Finaliy, the concerns expressed by FES an.d:. lEU are premature an.d w3ll be
addressed in a subsequent proceeding if and when the Companies request a charge
through the GRR. Accordingly, the Comrnission finds the establishment of the
placeholder inech,anism, CRR, does not violate any important regulatory pri.zi.cs.ples or
practices.

3. Base Generation Rates

Ihe Signatory Parties support the proposed fixed base generation rates during the
pre-auction term of the proposed ESP. In support of the base generation rates, AEP-Uhio
witness Hamrock testifies that the implementation of a fixed base generation rate will shift
the risk from customers to the Companies. Mr. Hamrock opines that the pian vill allow
for rate . stability and predictability for customers, noting th.ere are no variable rate
mechani.sms (AEP-Ohio Ex. 8 at 14). Further, Mr. Hamrock explains that AEI'-ghi.o's
significant environmental compliance investments win not be associated with a rider
desigra.ed to track those investments (Id.). In addition, Mr. Haxxzrock notes that AEP-Ohio
will not have a nonbypassable rider for the recovery of plant closure costs. The Signatory-
Parti.es also point out that the establishment of fixed base generation rates is consisten.t
with the state policy goals in. Section 4928.02, Revised Code.
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The Signatory Parties provide that the proposed base generation rates were
established by deternining the market ba5ed price relationship for customer usage, and
then total generation rates were subsequently designed to produce prices consistent with
the Stxpu]:ation. In Mr. Roush's testimony, he asserts that the base generation prices in the
Stipulation rationalize the rate relationships "ba.sed upon the manner in which the market
would price such loads..." Furth.er, . '̂^eTr. Roush explai.tis that the proposed generation rates
not only aRow for transition into market-designed rates, but also elimixtate historical cross-
subsidization among tariff etasses (AEP-Oh7..o Fx. 2 at 4-6, 8-9, Tr. XIII at 2308).

In support of the base generation rates, the Companies compare the proposed base
generatiQn rates to FirstEnerg^s generation service rates. 1Vir. Roush asserts that the
proposed generation rate^s in. the Stipulation are much more dosely aligned with
FirstEnergy`s market based pricing rates than are AP.P-Ohio's rates before the Siipulation.
As the. Stipulation vvi.ff result in a competitive bid process being used to deterrr+ine SSO
rates in June 2015, the Compani.es emphasize the importance of adjusting its generation
rates to create an efficient transition to m.arkct based pricing (AEl.'-0hio Ex. 22 at 3).

IE'tJ asserts there is no justification for the proposed base generation rate i-n.creases.
In support of its assertion, IFU claim.s there is no cost basis for the increase, rather, the only
justification the Signatory Parties provide is that the proposed generation rates would be
simdlar to market rates. Further, IEU states that the Companies have tnade no efforts to
estabtish a cost basis for an increase in rates and revenues, thus failing to show the rates
are reasonably priced (IFU Br, at 35-37, citing Tr. I at 113-114).

OCC/A.PJN provide that the Signatory Parties have not met their burden of
showing the proposed gennerafi.on rates are reasonable, but rather have only shown. that
the proposed base generation rates in the Stiptzlation a.te lower than -what was proposed in
the original application (OCC/APJN Br. at 39, ciiing Grove City Ex..1 at 2, 01-3CA Ex._ I at 2).
In addition, OCC/APJN provide that not only are the rates -unjustified, but they .hann
residential customers in that they increase rates for C SP customers by 5.68 percent for
winter usage and 7.89 percent for summer usage, based on 1,000 kWh of usage per month,
by 9.23 percent for OP cusfonne.rs (OCC/APJN Br. at 25 citing to Tr. I at 59-61).

FES witness Lesser argues that the base generation rates proposed by the Signatory
Parties are an attempt to foreclose market competition by red.u.cing allocated costs to large
commercial and industrial customers who are more likely to switch to a CRES supplier,
and increasing costs to residential customers who are less Iikely to switch (FES Ex. 2 at 39-
40). While AEP-Ohio claims the proposed generation rates are market based, FES believes
the proposed generation rates do not represent actual market prices (FES Br. at 114).

The Commission finds the proposed fixed base generatiorL rates, as we modified in
accordance with statutory requirements contained in Section 4928.143, Revi-ged Code, by
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cutting the proposed revenue increases in half to reflect annual average annual rates of
$0.0227/kWh in. January 2012, $0.0233/kWh in January 2013, and to $0.0241 for January
2014 are reasonable and do not violate any important regtzlatory principle or practice. The
Commission has the authority to approve these modified automatic rate changes pursuant
Section 4928.W{B}(2)(e), Revised Code, and believes the record demonstrates the
automatic base generation rate i.ncreases are reasonable. The Nort-Signatory Parties'
argtzrneriis, that the base generation incTeases lack justification are meritless, as there is not
a statutory requirem.ent nor is there a Comruission m.andate to require that the Compani.es
conduct a cost of service study.

Furthermore, the automatic increases replace the provisions of fihe F.SCRR and are
fully bypassable, which should promote competition in confozmance vvith the state`s
policies set forth in. Section 4928.02, Revised Code. We believe the proposed base
generafiori rate increases will also ensure rate stability and certai.itty for customers
throughout the -transition period. In addition, OCC`s c+csnc-erz-,s about harm to resid.ential
customers a.re rneritless, a..s the Co7nrnission has reduced the automatic rate increases in the
Stipulation half in order to meet the statugory requirements within Section 4928.143,
Revised Code. Accordingly, based on our modifications to the base generation rates, as
well as the elirriination of h:istorical subsidies and provisions of the EICRR, we find this
seetion does not violate any important regulatory principle or practice.

4. Timber Road

The Signatory Parties provide that A.F,P-CJhio conducted a diligent and thorough
RFP process to competitively bid and secure additional renewable resources. Due to AEP-
0hio's need for in-state renewables, AEP-Ohio witness Sirnmons explairis, tkuit the
Companies only considered bids for Ohio sited projects, and ultim.ately selected fihe
pxoposal from Pau:lding, for its Timber Road wind farm. Specifically, AEP-Ohio wi-(xtess
Simmons explaa:ns that the REPA will supply a 99 MW portion of T'axnber Road's attributes
for 20 years. AEP--Qhio witness Simmons test.i£ied that the REPA. is necessary in order for
the Coznpanies to meet their increasing renewable energy bezLc.hmarks (AEP-Ohio Ex. 1 at
3-13}.

The 20-year agreement, according the Signatory Parties, secures long-term
fi:nancr.ng, reduces up front costs, arid allows for price certainty (Id.): While Paulding
wfi#ness Irvin notes that the project is capital intei3sive, the fact that there are no fuel costs
equates to no significant cost variables creating long-term risk for customers (Paulding Ex.
1 at 5). The Signatory Parties beiieve that its RFP process and 20-year ternm, as well as
furtherixtg the Companies` eomplia:n.ce with the renewable energy benchmarks, represents
that the costs incurred are prudent (AEP-Ohio Br. at 61).

IEU asserts that the approval of up-front of costs associated with Timber Road
violates Rule 4901-1-35-09(C), U.A.C., which requires that the Companies conduct an
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an:nual review demonstrating the costs are prudently incurred. TEC.I clairns that, as the rule
requires an annual review, the Signatory Parties are essentially asking for a suspension of
the rule vvithout providing any support for such action (Id.). Thus, IEU believes
Contmi.ssion approval of this provision would be unreasonable and unlawful. (TEU Br. at
65.)

The Caxnxnissiorz finds that the Timber Road R.EPA. does not violate any re0.atory
principfe or practice by allowing for approval of a long-term agrement. IEIT-Uhio`s claim
that the long-term agreement be subject to annual prudence reviews is impractical and
misapplies Rule 4901-35-09(C), O.A.C. Further, we find that this long-term agreement
promotes diversity of supply, as is consistexl.t with state policies set forth in Section
4928.02, Revised Code. Accordingly, the Com.-utission finds that the Timber Road REPA
does not violate any regulatory princi.ple or practice.

5. Distribution Investment Rider

hn support of the DIR, the Signatory Parties offer that an ESP may incZude charges
relating to carrying costs, pursuant to Section. 4928.143(B)(2)(d), Revised Code, which the
Commission recognized in the Entry on Rernand, for envixonmental carrying costs,15 The
Signatory Parfi.es state that the DIR v,nll enable AEP-C7Zuo to target mfr'astru.cfi ue
iaivestinen.t to improve reliability for customers (:AEP-C}hio Ex_ 19 at 3-4). hi addition, the
Signatory Parties contend that after the Conxmissxon exaxnines an electric utihtfiy's
reliability to ensure that the electric ufiii.ity's customers and service expecEations are
alixg;r4.ed, an ESP may i.ncl.ude cost recovery and a reasonable return on distx.ibuticrn
infrastructure modernization, pursuant to Section 4928.143(B)(2)(h), Revised Code.

Witnesses for IEU and 4CC tesiafxed that neither the Companies nor Staff examined
the reliability of AEP-Ohio's distribution system as a part of the ESP 2 proceeding. IEU
and OCC also clairn the record lacks support that the alignm.ent of the service expectations
of AEP-Ohio.'s customers and the electric utility are sufficient to meet the requireFnents of
Sechon 4928.143(B)(2:)(h), Revised Code. (C7CC Ex.11. at 31, IEU Ex. 8 at 7, IEU Ex. 9A at 22.)

. Cti rebuttal, tE3'-0hio and Staff offered testimony that the reliability of -the
Companies are under constant review by Staff through performance standards and
compl"zance filings (AEP-C?hio Ex.1.9 at 3, Staff Ex 5 at 4). The Signatory Parties emphasize
that the Commission is statutorily required to examine the utility`s re.liability. AT T'-oh.7,o
clain-►s agixig innfrastru.cture is the primary cause of customer outages and reliability issues,
and the current level of funding is insuffi:ciextt to improve increasing failure rates. As part
of the DIR, .AEI'-Ohio states it will arial.yze its pole inspection, underground cable
diagnostics and detection for deteriorated distribution facilities and equipment to target
infrastructure investments to improve the distribution system and reliability fbr customers

15 In re AEE'-Eltu.o, Remand Order at 13 (october3, 2011).
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(AEP-C)hio Ex. 19 at 4.; Staff Br. at 13-15; Signatory Parties Reply Br, at 43-44, Tr. XII at
20€}5-2006). .

' C3CC/A.PJN, FES, and IEU oppose the adoption of the DIR as set forth in, the
Shpulation. The Non-Signatory Parties argue that there is potential for double: recovery of
capital investments, given that AF.P-Ohio has a pending distribution rate case wherein the
Cozr<parues have requested the opporbznity to collect a return on incremental net plaz-itin
service posf-2000 through the date certain, August 31, 2010 (QCC E,"c.1 at 30, FES Ex, 2 at
49). C?CC/AP)N contend that the DIR costs of $314 mitlion over the term of the ESP is in
excess of any cost-based analysis presented by the Companies in its pending distribution
rate case. The Nan-Signatory Parties believe that approving the DIR will result in
unreasonable and excessive rate increases for customers in conflict with the state policy in
Seetiorr. 4928.02(A), Revised Code (OCC/APJN Br. at 54, IEE.T at 5555; FES Bx, at 33).

OCC/APJN and IEU emphasize that the Court has held that if a provision of an
ESP does not fit within one of the enumerated categories listed in Section 4928.143(B)(2),
Revised Code, it is not authorized by statute- Further, according to OCC/APJN, the
Companies have failed to meet the requirements of Section 4928.143(B)(2)(h), Revised
Code, as the Companies have not indicated any specific investments to ni.aaintain, or
improvements to reliability performance associated with the DIR in this case. IET3 notes
that Staff d.id not perfoxm any analysis for this case regarding AEP-Qhzo`s distribution
system reliability (Tr. IX at 16 5G-1ba7).

OCC/APJN recommends that the Conunission reject the Staff and the Com.panies'
use of customer reliability surveys to demonstrate the alignment of their expectations and
compliance with the statutory requirements. OCC/APJN reason that based on the survey
results for 2009, 2010, and 2011, the vast majority of resi.denti.al ao.d commercial customers
surveyed, 64 percent, stated that their reliability needs over the next five years would
either stay the same, decrease, or decrease sigzuficantly. IETJ states that the surveys did
not inel.ude any information regarding the expeetations of the industrial class.
OCC/APJN reason that the Companies have met the more stringent reliabi:l^ity standards
in 2010, with $140 znillion incduded in curreiti.t rates, along with $24 million per year
approved in ESP f.for vegetation management. Thus, OCC/APJN opine, the additional
funding requested via the DIR is unnecessary and should be rejected by the Conzmission.
IEt T argues that the requirements set forth in Rule 4901:1-35-03(C)(9)(g), OA.C., have not
been met and, therefore, request that the DIR be rejected (OCC/APj.N,Br. at 42-56; IEU I;r.
at 52-55; FES Br. at 33).

According to OCC/APJN, the DIR is authorized pursuant to Section
4928.143(B)(2)(d), Revised Code, and, this perrnits the recovery of carrying cost for
provisions that have the effect of stabilizing or providing certainty of retai.l electric service.
OCC/APJN contend that the Companies have n.otm:et their burden of demomtrating that
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the DIR carryin.g charges will provide certai.nty of service for the Companies and their
customers (OCC/APJN Br. at 56-58).

IEU explains that the DTP. carrying costs are excessive and unrelated to the
Companies` risks, esp-mally as the DIR is proposed to be a single-issue nonbypassable
rider based on investments already made by the Compaxiies. IEU argues that the carryi.r ►g
charge based on the weighted average cost of capital (WACC) is excessive in light of the
fact that the DIR reduces the Companies' b:naztcial and business risk. IEU reco^ends
that if the Commission approves the DIR, a carrying cost based on the cost of debt would
be more commensurate with the Companies' risk ineSuding a lower equity component, if
any, require that the Companies properly demonstrate and quantify distribution
investments and to adjust DIR investment balances on which a u.tii%ty earns a return to
reflect accumulated deferred income taxes (A:DIT} liabilities or assets (IEU Br. 56-58.)

AEP-Ohio admits that if the DIR is approved, a revenue credit in the distribution
case would be appropriate such that only utcreznental distribution investments after the
date certain would be excluded .from the DIR cap. The Companies' support that the DIR
does not violate any regulatory principle or practice, as it is the Coxripaxues intent, as
supported by the Stipulation and testimony in the distribution rate case proceeding, to
only recover the associated investment in one proceeding. The Signatory Parties reiterate
that th_e Stipulation includes annual recovery limits on the DIR and a rate application stay-
out provision such that the Companies can not file a distribution rate case to take effect
prior to June 1, 2015. (Tr: XiT 2055-56; Signatory Parties Reply Br. at 34-36).

The Comrnission recogn:izes that Section 4928.143(5)(2)(h), Revised Code, pern-dts
an ESP to include provisions regarding the utility's distr7.bution service. These include
single issue ratemaking or any other incentive ratexnaldngg, a:cxd provisions regarding
distribution irifra.strticture and modernization incentives. A pro-vision for di...̂ tribution
infrastructure and modernization incentives may, but need not, include a long-term
energy delivery. infrastruehrre modernization plan. We find that the DIR. is an incentive
ratemaking to accelerate recovery of the Compardes' investanent in distribution secvice_ It
is not and need not be a"long-term..energy delivery in;frastxucture moderxization plan.."
In deciding whether to approve an. ESP that con.tZhis any provision for distribution
service, Section 4928.143(B)(2)(h), Revised Code, directs the Cammis,.sion, as part of its
deterrz.zinatiort, to e'xamine the reliabihty of the electi:ic utility`s distribution system and
ensure that customers' and the electric utility's expectations are aligrLed and that the
electric utility is placing sufficient emphasis on and d.edicafin.g sufficient resources to the
reliability of its distribution system.

AEP-Ohio daims Staff has confirmed, that in 2010, the Ct?mparu.es were in
coznplian.ce Nv-ith their CAIT3I and SAFI performance standards established in the
Reliability Standards Cases. As the Compa-ni.es and Staff emphasized, Staff continuously
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znonitors each electric utiWs distribution system reliability through service complaints,

electric outage reports, and compliance with Rule 4901:1-10--10, O.A.C., among other

provisions of Chapter 4901:1-10, CJ.-,A.C. The record supports that for 2011 to present, 20

percent of AEP-Qh.io residential customers surveyed and 21 percent of commercial

customers surveyed expected their future electric _ service reliability expectatzor7s to
increase. The Commission has also bee:n presented extensive testimony at the local public

hearings that reliable electric service is crucial to attracting large commercial and
industria]- business to the state. Reliable service is also critical to the service satisfaction of

residential customers.

The Commission finds that, upon exam.in.ation of the reliability of the Companies'
distribution system and upon corssz'dera.d.on of the customers' and: utility's expectations,
the Companies are placing sufficient emphasis on and dedicating sufficient resources to
the reliabilit;r of its c^stributiori system. Having znade such a finding, the Commission
approves the DIR as an appropriate in.cen.tive to accelerate recovery of the Cornpar ►ies'
prudently incurred costs.

Nonetheless, Commission finds that granting such an incentive requires enhanced
Commission oversight. We believe that it is detrimental to the state's economy to reclui.re

y to be reactionary or allow the performance standards to take a negative ttirzcthe uiilib
before we encourage the electric utility to proactively and efficiently replace and
modernize in-fra-structure and pernz-if the recovery of prudently incurred costs. Companies
are correct to aspire to move from a reactive to a proactive distribution service.
Companies are direcfied to work with staff to develop a plan to empha.size proactive
distribution maintenance that focus spending on where it will have the greatest impact on
maintaining and improving reli.abili-ty for customers. Accordingly, Comparues shall work
with. Staff to prepare this pl.an by June 1, 2012. Fv.rther, Cornpanies shall. submit its plan
for Commission review in a separate docket.

Finally, the Commission un.derstands the cencerns relating to the potential for
double recovery through the DIR and the pending rate distribution case. However, the
possibility of double recovery can best be addressed as an adjustment in the pexiding
distribution rate case because double recovery will not occur tnles.s and until the
Commission approves the Companies application in the pending rate case. Accordingly,
as that the matter -will be addxessed in the pending distribution rate case proceeding, the
policy concerns are without merit in eonsideration of the Stipulation.

Accordingly, we fin.d that approval of the DIR does not violate ay important
regulatory principle or policies and therefore approve the DIR as proposed in the
Stipulation and direct Staff to moni.tor, as part of the prudence review of an independent
auditor for izr-sexvice nefi capital additions.
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6. Competitivo Bidding Process

AEP-t?hio witness LaCasse explained there would be two unique processes within
the stakeholder process. The first would deal with issues relating to rate design, treatment
of the GRR and EDU owned generation, as we11 as the procurement of renewables. The
second process would relate to the procurement process and detaiLs in the SSO (AEP-tJhio
Ex. 6 at 16-18).

There is no mater.ial opposition by any Non-Signatory Parties to the incorporation
of a CBP as part of an auction-based SSO. However, FES asserts that, while there are dear
benefits to the C13P, it creates an mnecessary delay, as there would not be any competiiive
market supply in Ohio u.ntil. June 1, 2015. FES proclaims that there is no need to delay th.e
process, as the record does not reflect any evidence that AEP-C?h.io cannot hold a CBP for
its load beginaii.n.g in 2012. FES argues that AEP-Ohio's urtjustified delay of an additional
duee and half years, in addition to a potential contingency in the auction process caused
by the pool terrziin.atzcan provisiore, violates state policy by preventing AEP-Ohio's
ct^tomers from accessing the benefits of wholesale competition ^ Br. at 92-94,1St^).

The Signatory Parties retort that FES fails to understand the need for a transition
period to restructure AEP-Ohio's business model (Signatory Partzes Reply Br. at 56-61).
Exelon wi:tness Dom2xt:gue•z exp.lains that while he would have preferred an early aucticsrx
date, it is not feasible for A.EP-Ojnio to have entered the PJM market, as the PJM auctioxs
are held three years in advance of the delivery date of ca.pacity, and thus while it would
have, been preferable for AEP-{}hio to participate in PJiv1's conz.petitively bid aucti.ons as
opposed to its PR.R. plan, it cannot clhange what happened in the past {E.xelon Ex. 1 at 3).
AET'-C3h.i:o witness Nelson notes that conducting an auction before corporate separation
occurs may create financial exposuue for the. Companies by displacing cost recovery for
generation assets that currently exist, and would remove the Companies generation from
participating in the auction, as the post-separation generation affiliate would not yet own
the assets to be able to support bids (.F1EP-Oh:io Ex. 7 at 24).

After reviewing the record, the Commission finds that the Signatory Parties' CBP
proposal contained within the Stipulation is consistent with state policyy under Section
492$.02r Revised Code. The Commission believes that it is reasonable for AEP-Ohio to
utilize a transition period in order to ad.apt its corporate structure to achieve an aucti.ort
based SSO. However, the Commission notes that we reserve the right to modify and alter
any feature of the CBP process for future auctions as the Commission deems necessary
based upon our continuing review of the CBP process, including the reports on the
auctions pravided to the Co^mmission by the third party bid manager, the Compa.xues, and
Staff. Further, vvit.h regard to the CBP process, the Commission may reject the resul.ts of
the auction upon a recommendation from the third party bid :cnanager that the auction
violated the competitive bidding process rules. The Conunission notes that this provision
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does not circuna.scra.be the authority which the Coizinussion possesses to oversee the CBP
process.

As we have already established in thi.s opinion and order, in order to promote
competition, AEP-Ohio should first divest its generation assets, begin to modify or
tern.unafie its membership in the AEP generation pool, and transition into PjM. While the
Commission urtderstands FES's interest in expeditin.g the process, it is appropriate to
allow A.EI'-Ohio the opportunity to change its corporate stru.cfiure. However, to ensure a
smooth transition to market based rates, we believe the Stipulation should be modified to
require AEP-Ohio to file its next SSO application by June 1, 2014. Accordingly, the
Signatory Parties° agreement in the Stipulation to establish a CBP under the timefran^e set
forth is appropriate and not inconsistent with state policy, nor does it violate any
important regulatory principle or practice.

7. CRES Provider Infornation

The Signatory Parties opine that these i.mprovernertts vvill. promote eompetiti:on in
AEP-Ohi.o`s service territory (Constellation Ex. 1 at 11, RESA Ex. 1 at 10). Constellation
witness Fein states the provisions within the Stipulats.on wiU remove bai^ri.ers to retail
competition and faeilitate the ability of CRES providers to provide service for retail
customers (Constellation Ex at 11). Further, the Signatory Parties provide that AEP-
Ohio's 12-mortfh minimum stay and switching fee cannot be ciassified as barriers to
competition, as they were reflected in Commission approved tariffs. The Signatory Parties
cite to Commission precedent, noting that the Contmission has refused to estabLish a
general prohibition of shopping rules (Signatory Parties Reply Br. at 61-62).

FES asserts that the StiptB.ation allows AEP-Ohio to maintai.n its barriers to
competitlon until at least June 2015. FES iuitness Banks states that these xnini.rxtum stay
requireinents will continue to make it difficult for cListomers to switch, an.d ultun.ately
hinders competition (FES Ex. 1, at 53-54). Mr. Banks also eA^plairts that not only is AEP-
Ohio's switching fee higher than any other Ohio EDU, but also th.at the Stipulation lacks
any language to ensure that the swi.tching fee is reduced or elirninated (Id.). FES also
expresses corecerrts that A.EP-Ohio does not offer rate ready consolidated bWzn.g, and does
not propose to offer it in the Stipulation (Id. at 55-56).

The Commission takes concerns of anti-competitive i3ehavior seriously, but finds
that FES's arguments do not indicate any violation of Commission or state regulatory
requiremertts. Regarding FES`s concerns about the nnin.znc ►uun stay requirements, we find
that the proposed provisions in the Stipulation are not excessive when compared with
those of other electric distribution utilities. In re Ohio Edison Company, The Cleveland
Electric Illuminatirzg Com.pany and The Toledo Edison Company, Case No. 10-388-EL-SSC?,
Opixti.on and Order (August 25, 2010) (granting application. for electric security plan); In re
Duke Energy Ohio; Case No. 08-920-EL-SSO, Opxnion and Order (December 17, 2008)
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(granting application for electric secu-ti.ty plan). While the provisions providing for the
removal of shopping barriers may not be to FES's liking, the Comtriission notes that they
appear to be the result of goid faith negotiations between the parties, and the r_ampront%se
set forth within the Stipulation iviIl promote competition in Ohio. Therefore, we find this
provision to be reasortable.

8. Pool Modification and. Termination

A:EP-OhYo witness Nelson testifies that this provzsion in the Stipulation is necessary,
as ponl termination or modification and: corporate separation are imperative when AEP-
Ob:iQ separates its generation function, and for AEP to conduct its aucfion based SSO
(AE,P-Ohio Ex_ 7 at 2::3). Purther, W. Nelson provides that an auction based SSO cannot be
established as long as it owns generation assets and is a:member witlniin the AEP farnily
generation pool (Id. at 24).

Mr. Nelson fizrthe.r testified that the PMR is reasonable in that it will be set an initial
rate of zero, and carnot be #.riggered unless the impact of the pool
modifica.tiQn/termanation on AEP-Ohio exceeds $50 mitlzon prior to May 31, 2015.
Further, Mr. Nelson explains that, as the Stipulation sets out, the Sign.atmy Parties and any
parties may oppose any such request for recovery of these costs, and whether AEP-Ohio
can ever ultimately recover these costs is the subject of a future Commissiort proceeding, if
necessary (AEP-Ohio Ex. 7 at 25). The Signatory Parties assert that Section
4928.143(B)(2)(d), Revised Code, supports the recovery of pool costs during the ESP, and
notes that argwnents to the contrary are not ripe and would be addressed accordingly
sb.ould AEP-Ohio seek recovezy any of pool modification impact (Signatory Parties Reply
Br. at 55).

FES asserts that the PMR is unauthorized under Section 4928.143(B)(2), RevYsed.
Code, as it does not relate to any construction or work in process costs, environmental
investrnents, or new gen.erating facility s-urchaxges. In addition, FES opines that the record
lacks evidence indicating that the PIVT12, will stabilize its retail elecf.ric rates or priDvide rate
certainty. Therefore, FES condudes that as there is xio statutory basis for the PMR (FES Br.
at 131-135).

Similarly, IEU opposes the I'MR, noting the Comparues have failed to link it to any
of the categories contained in Sec°ti.on 4928.143(B)(2), Revised Code. IEU expresses
concerns that the PNIR. may lead to unintended consequences, noting that the Companies
have not presented an estimate of the expected costs associated with the pool
modificationJ terminati:on (IEU T Br. at 59, citing to Tr. Vol. V at 71:0). IETJ also raises
arguments that the consideration of the pool termiria.tion Jm.odification costs in this
proceeding is premature (Id. at 59).
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Upor< consideration of the.evidence in the record, the Commzsszon finds that the
PMIt should be approved purrsuant to Section 4928.143(B), Revised Code. As such, the
PMR placehol.der mechanism at a zero rate level does not violate any regulatory principle
or practice.

However, we believe that the language in the 5tzpulation regarding the PMR needs
to be modified. The Stipulation states that if the irnpact of the pool modification or
termination exceeds $50 raullion, AEP-Ohio may pursue cost recovery of the entire impact
during the ESP te-rm. For example, if costs of the pool modi-fication impact were $55
xnilLion, the Stipulation, as proposed, would pernut .A'II?-0hio to request recovery of $55
million, not $5 million. The Stipulafion, as proposed, appears to create a disincentive to
AEP-C}hio to minin-d7e the costs relafed to poc>I n.zodification. Accordingly, we believe this
section should be modified to permit AE1'-0hia to request cost recovery of potential pool
modificat.i.on or termination costs in excess of $50 millx.on, as qpposed to the entire pool
modification or termination impact.

Accordingly, as modified, the Companies may file a request to recover costs of any
pool: modification or termination i-tnpact over $50 million. The Comn-dssion notes that in
permitting the creation of the PMR, it is not authorizing the recovery of any costs for the
Companies, but is allowing for the establishment of a placeholder mechanism, and, as the
Signatory Parties correctly assert in the Stipulation .and 7n their b:rief, any recovery under
the PMR must be authorized by the Commission. If and when AEP-C}hio seeks recovery
under the P^.ViTt, it will ntaintain the burden set forth Tn. Sectio-n 4928.143, Revised Code. In
addition, the Cornmission finds that in the event AEP-0I-do seeks recovery under the PMR,
AEP-Ohio must first demonstrate the extent that the pool modification or termirLation
benefitted the ratepayers and the-°extent that these costs and/or revenues should be
allocated to Ohio ratepayers. Further, AEP--Qhio must demon.strate to the Comnii..ssion
that any recovery it seeks under the PMR is based upon costs which were prudently
incurred and are reasonable.

9. Ca aft Plan

OCC/APJN argue that the percentage of capacity set-aside at the RPM rate as
proposed in the Stipulation, is insufficient, as the set aside for 2012 has already been
surpassed. OCC/APJN, FES, and IEU claim the capacity charge of $255JIY4W-day will
deter customers from shopping. (C}fvC /APJN Br. at30, FES Ex. 1 at 10; IEU Ex_ 9A, at 9,14,
17 1E, .A..EP-4hio Ex. 4 at 14; Tr. at 918-919.)

The Signatory Parties assert that these claims, overlook the potential headroom
available to CRES providers to make an offer, and the abitity to offer long-term corztracts.
The Signatory Parties note that at least ono CRES provider is niaking competitive offers iri .
the market based on the capacity price in the Stiptutation. (Tr. IV at 544; Tr. at XI 1863,
1886-2887.)
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The bulk of the opposx#ian to the capacity plan is in regard to the capacity price for
all shopping above the de.signated set-aside percentages. FES argues that this Conunission
specifically adopted RPM pricing as the state compensation mechan.iszn. 3n. FES's opinion.,
capacity should always be priced at RPM, as it is economically efficient, avoids the
distortion of incentives, encourages the development of new CRES providers, and does
not give AEP-ahio a competitive advantage. Wb.ile FFS acknowledges that A.EP-0hio can
pursue, under Section 205 of the Federal Power Act, a change irt the capacity
compensatiort rctecl^^nism, FES reasons th.at PJM's Reliabi}ity Assurance Agreement (RAA)
does not authorize AEP-Ohio, as an Fixed Resource Requirement (FRR) participant, to
recover its full cmbedded cost. Rather, FES elainzs that capacity rates are usually set using
the RPM auction process for PJM's capacifiy market subject to p-dce caps based o3t what
FES terms avoidable costs. FES acknowledges that under certain requirements an eligible
load servi.ng entity (LSE), including a CRES provider, may establish its own FRR plan but
only after AEP-t-0ii:o's FRR plan ends on May 31, 2015. Accordingly, FES reasons that the
capacity price proposed in the Stipulation is unreasonable. FE5 estimates the RPM
clearing price for june 2011-Nby 2012 to be approximately $116.16/MW-day; $16.52/MV--
day for June 2012-May 2013; $27.73/MW-day for Jurtie 2{}1^ May 2014; $125.^4/M^ day
for jurce 2014--May 2015. (FES h)L 14 at 7-8,11; FES Ex. 3 at 20-21; FES Br. at 43-57.)

FFS contends that AEP-Ohi.o has historically charged CRES providers RPM pricing
and, as part of the Stipulation, seeks to cha.nge the system to charge a ca.paczfyra.te above
RPM from January 1, 2012 through May 31, 2015. FES argues that this aspect of the
Siipul.ation is artti--competitive and discriminatory against shoppi.ng customers,
particutarly since CRES providers no longer have the ability to make their own FRR
election and supply their owri capa.czty until June 1, 2015..CRES providers, according to
FES, wifl be effectively precluded from offering savings to customers in. AEP-Ohio's
service territory. Further, FES asserts that AEP-Ohio is not entitled to its clainied fuIl.
embedded costs nor does any capacity charge below A'EP.-Ohio's embedded cost mean a
subsidy to CRES providers. (Tr. at 236, 539-540, 970-971, 982-983, 1043-1044; FES Ex. 14 at
17; FES 1Br.at 57-60.)

FimBy, FES states that, even if cost based c^paczty pricing were permissible, A.EP-
Ohio has overstated its embedded capacity cost. F:F.S reasons that under A3nended
Substitute Senate Bill No. 3 (SB 3) all generation plant investments after January 1, 2001
were to be recovered in the market. The transition period zmplemented i:n SB 3 to allow
the el.ectric 'util.ity to recover stranded costs has passed m.aking A.EP--C3hio's stranded
generation costs no lon;er recoverable. Therefore, FES reasons that the Commission is
prohibited from authorizing recovery of any transition revenues in accordance with
Sections 4928.38 and 4928.141, Revised Code. FES notes that in the Companies' electric
transition plan proceedings, CSP and OP waived the recovery of stranded generation costs
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thro-ugh generation transition costs (GTC) or other equivalent recovEry .m.echanisasis other
than competitive market pricang.16 FES also argues that A.II'-0hio's calculation of its
capacity costs is overstated to the extent that it fails to adjust for that portion of its
embedded, ,c_apacit,y costs recovered from off-system sales. FFS witness Lesser calcu.Yates
.AFP-Cihio's capacity costs to be $57.35/iUfW-day (on a combined company basis,
$179.60/MW-day for CSP and ($44.88)/MW-day fox OP) whidt eliminates post-2000
investments, eliminates depxec^a#ion of existing generation plant in service as of Jan•uary 1,
12001, adjusting income tax and accounting for any ir ►.vestment tax credit to be received.
Howevver, FES wi.tness Schna.tzer adzre%tted that if he accounted for deferred fuel cost in his
computation his maxinum capacity rate would increase to more than $200/MW-day (Tr.
VIi 1457-1459; FES Fx. 2 at 23-29; FES Br: at 68 -69).

AEP-Ohio admits that, since it has been a part of PJM, the Compaxdes have heen an
FRR entity. The Signatory Parties emphasize that, as an FRR entity, AEP-Ohio has three
options for pricing capacity provided to CRES providers: (a) a retail state comper<..sation
mechanism azid in the absence of such a mechanism; (b) default rates based on the PJM
UM cc3pr'lclty auction price; or (c) a method based on the FRR entity's costs or such other

cost basis shown to be just and reasonable. Historically, AEP-0hio has been compensated
at fhe adjusted. PJM RPM auction price. The Cornpan.ies argue that with the increased
level of shopping and the falling auction prices over the next several years, the Companies
are prevented from recovering from CRES providers the Companies' capacity costs. The
Cozrtpanies reason that CRES providers are utilizing AII'-43hio`s capacity resources but
are avoiding paying the embedded generation capacity costs on the Companies books.
Ufilizizzg a formula method accepted by FERC to establish wholesale prices, in the
Capacity Charges Case, ABP C)Iuo advocates a capauty charge of $355/MW-day, as a
merged compa-ny, based on. FERC form 7. data for 2010. (.AEP' Uhio Ex. 3 at 8-10; Signatory
Parties Br. at 87-95.)

According to the Signatory Parties, the proposed RPM price capadty set-asides
preserve and expand retail shopping, and res;zlt in a fiilly competitive standard service
offer earlier than could otherwise be achieved under a MRO. AEP--C?hio considers the
availability of capacity at the RPM rate as part of the Stipulation to be significant
concesszon- AEP-Ohio witness Nelson calculated that in total, considering the RPIvt priced
capaeit-y with the $255/MW-day capacity price under the Stipulation, the blended capacity
price is $201/MW-day- The Signatoty Parties note that, as FF-S witness Shan.ker adzzuts,
CRES providers who utilize A.EF-Ohio's ca.pacity avoid the risk of certain penalties and
charges. The Signatory Parties argue that whil.e M witness Shanker acknowledges AEP-
C)hio's position as a FKRR, entity and ultimately wants an auction-based SSO, as offered by
the Stipulation, irnmediateiy. Further, the Signatory Parties argxe that FES witness
Shanker's rationale regarding capacity resources and pricing is flawed and ignores the

16 In se A.E,P-QIuo£ Case Nas.19-17'l9-LI.-ETI' and 99-1730--EI.-ETP, Order at 15-16,18 (Septewber 2$, 20W).
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prospect of encoura&g investments in capacity resources in Ohio. Signatory Parties
claim that FES wit-iiess Lesser`s energy credit is grossly overstated and incorporates
several mistakes, including a reduction to include actual expenditures for fuel, and an
adjustment to reflect only that portion of the off-system sales margins retained by AEI-'-
®hio, inappropriately crediting OSS margins to capacity sales. Thus, the Signatory Parti.es
endorse the energy credit calculation of the Companies of $7.73/MW-day for CSP,
$9.94/NIV1^ day for OP, and $17.58/1^V1^-day as a merged company. (Signatory Parties Br.
at 96-107;11EI'-Ohio Ex. 3 at Ex. KPL7-3, KPD-4; AEP-{?hio Ex. 7 at 1314;AEP Ohio Ex. 21
at 6; Tr. VI at 1094-1097; Tr. VII at i.3{)8-1311,1368-1369.}

As to FES's and ]Et.T`s claims that the cost-based capacit-y charge conflict with the
requirements of SB 3 and the Companies electric transition plan cases, the Signatory
Parties answer that FES witness Lesser admitted that capacity charges are wholesale
transactions and that any g-eneration trannsition charges established in the ETP cases would
have been retail charges. As such, #he Signatory Parties argue that SB 3 and the ETP cases
have no bearing on the wholesale capacity charge in the Stipulation consistent with
CoxiYnti.Ssion proceedings since the E'IP cases. Further, the Signatory Parties note that
AEP-Ohio, as an. FRR, avoided the uolatility and uncertainty of the RPM for capaGity,
which the Coznn-assion applauded at the time, since market prices were relatively high
and reason that it would be usnfai_r for the Commission to now find that AEP-Ohio's cost-
based capacity charge is barred by virtue of the Non-Signatory Parfx.es' out-of-date
analysis tulder the previously-effective provisions of SB 3. (Tr. VII at 1338-1339; AEP-t7bio
Ex. 21 at 2-3,7-11; Signatory Parties Br. at 118-123.)

FES witness Schnitzer estian.ate:d a cost-based capacity price maximum of
$162/MW-day for A.Pt'-Ohio based on 2009 data (FES E;c_ 3 at Ex. MM5-5). The Signatory
Parties challenge this esfiniate arguing that, like the other calculations by the Non-
Signatory Parties, this computation fails to account for deferred fuel costs, ignored the
shared margms under the ex-ts-Un.g pool agreement between AEP C7hio and its affilia-tes,
and incorrectly credited ,AEI? (7hiQ with all the capacity payments from other pool
members. Correcting for such oversights, the Signatory Parties assert that cost-based
capacity would be $303/MW-day, which is more t1aa.i the $255fMW--day in the
Stipulation and supports the reasonableness of the capacity price in -tl3e Stipulation_
(Sigrratory Parties Br. at 108-109; AEP-Ohio Ex. 21 at 4-6.)

The Sigrzatory Pazfies advocate that as an FRR entity, AEP-Ohio has the option to
seek cost-based capacity pricing. Further, RESA notes the Stipulation provides for a
transition to a competitive wholesale procu.reinent of capacity and energy faster than
could be achieved under an MRO. RESA, Exelon, and Constellation emphasize that the
Stipulation resolves the capacity pricing issue pending before the FERC and the
Corn.mi..ssion bringing regulatory certainty. Constellation reasons that the two-tiered
pricing wi1l not, as asserted by FES, eJizninate "meanirx.gful opportunities" for oi.stomers to
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save money. _ Comtellation adznits that while the two-tiered capacity prices might tend to
)iznit shopping to some extent, customers consider more than price -YVh.ert making a
decision to shop including the length of the contract and other services or options offered

r._ by the CRES provider. Further, AEP-Ohio argues that the Contmi.ssion.°s decision in E'I'P
cases affected retail rates not wholesale rates and, therefore, the ETP case is of no effect on
the wholesale rate to be charged to CRES providers. (RESA Br. at 5; Exelon Ex. 1 at 5,
Constellation Ex. 1 at 8-9; AEP-C?hio Ex. 21 at 2; AEP-Ohio Ex. 7 at 3-7; Signatory Pardes
Br, at 118-121).

The Commission finds section ptT.2.a of the Stipulation is reasonable. The
Comparues' coxzlnlitment to Ohio shale gas development and use will siz.pport Ohio's
resources and the state's econo.nny. The Non-Signatory Parties did not offer any significant
opposition to this provision of the Stipulation. Accordingly, we find that this aspect of the
capacity plan is reasonable and does not violate any irnportaz-it regulatory principle or
practice.

However, the Commission finds it necessary to modify the capacity set-asides
during the term of this ESP in two respects: to accommodate governmental aggregation
and to emure a fair share of RPM capaczty for the residential class. AEP-Ohio adzxiats that
most, if not all, of the c.apacity set-aside avail:able for 24312 has already been a.ssigzted.
Signi:ficant testimony was presented in the evidentiary hearing that the RPM set-asides for
2012, for the commercial and industrial. classes had been surpassed such that the
comrrtercial and industrial customer ctasses were cutting in to the residential class pro-rat-a
share of the RPIvi set-asides. Although currently shopping customers will not be adversely
affected by the capacity set-aside provisions, the Commission is greatly concerned that
gaver.nm:ental aggregations approved by communities across the state in the November
2011 election wiZl be foredosed from part.i.cipation by the September 7, 207.1 Stipulation. It
is the state policy to ensure the availability of unbundled and comparable reta.il, electric
service to alt customer classes, iuicltxding residential customers, and governmental
aggregation programs have proven to be the most likely means to get substan-ti.al nuxnbers
of residential custom.ers to become the customer of a CRES provider. For these reasons,
we find it necessary to modify the proposed Stipulation to adjust the RPM set-aside levels
to accommodate the load of any community fih.at approved a goveriux ►.ental aggregat%on
prograrn in the November 8, 2011, electiort to ensure that any customer located in a
governmental aggregation community will qualify for the RPM set aside, so long as the
coxnmuxuty or its CRES provider completes the necessary process to take service in the
AEP-4hio service territory by Decem.ber 31, 2012. The RPM set-aside level shail, be
adjusted to accommodate such govezn:mental aggregation programs for each subsequerit
year of the Stipulated ESP, to the extent, and only, if necessary. We note that customers in
ti non-governznental aggregation communities sti31 have the ability to pursue a shopping
ra.te withixx the RPM set aside to the extent it is available. (QCC Ex. 5; Tr.111, at 331-340).
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We also find it necessary to modify the Stipulation to ensure that residential
customers are not foreclosed from th.eix share of the capacity at RPM rates. To that end,
the Commission notes that the Stipulation provides "arty kWhs of RPM-priced capacity
that h.,ave not been comum.ed by a c-ustom.er c3.ass wil1: be available for customers i:n any
customer class based upon the priority as set forth in Appendix C." (Stipulation IV'.2.b.3.)
"Ne are modifying the Stipulation such that RI'M priced capacity allocation determined for
each customer class is only available for customers in the particular cu.5tom.er class, no
RPM-priced capacity can be allocated to a cttstomer in another custozner class.

Further, we reject the Non-Signatory Parties' ctaizns that SB 3 or the ETP cases
foreclosed or confficts wr,th A.EP-ohio's ability to pursue cost-based capacity rates, at tlzis
time. We agree with the Signatory Parties that the E'IT' cases affected retasl transactions
rather than wholesale transactions. The Stipulation resolves pending litigation at the
Federal Energy Regulatory Comutission. Moreover, the Commission is persuad.ed that the
$255/MW-day capacity price negoti.aEed in the Stipulation is a reasonable compromise
given the evidence presented in this proceeding. It is clear from FES`s arguments
challenging the i.zzterim capacity pr.ice it-r:clad.ed in the Stipuiation that they endorse the
continuation for all CRES capacity at the RPM price. We note that several of the Signatory
Parties axe CRES providers active in. AEP-Ohio's service territory as is FES. Among the
Signatory Parties, the CRES providers as well as other Signatory Parrties endorse the two-
tzered capaci-ty pricing and the transition to market faster than cotrld otherwise be
accomplished as part of an MRO, as part of the rationale for entering into and supporting
the Stipulation. Further, the record in this proceeding provides a range of possible
capacity costs, from a low of $57.35/MW-day, according to FES, to a high of $355/1VIW-
day, claimed by AEP-C3hio. However, one of the key aspects of the record evidence
demonstrating the reasonableness of the $255/MW-day interim capacity. d-taarge of the
Stipul'ation is the testimony of one of FES's witness. The witness specifically
acknowledges that with an adjustment for deferred fuel his "maximum" capacity charge
for AEP-Ohio would be more than $200/MW-day (Tr. VII at 1457-1459). 'l'h.us, the
evidence presented at hearing demori.strates that the $255/MW-day interim capacity
charge is within the range of reasonableness, particularfy in light of the fact that it is one
component of an extensive settlement package that ancludes components which benefit the
public and could not otherwise be achieved in a fuily litigated proceeding.

(b) Customer-sited combined heat and power

:CEU argues that the Stipulation creates a placeholder rider that cannot be Iawfully
authorized as part of an ESP because the costs of customer-sited combined heat and
power, waste energy recovery, and distributed energy resources are not mentioned within
any of the nine provisions that may be addressed pursuant to Section 4928.143(B)(2),
Revised Code_ Additionally, I:EU contends that the failure to attribute likely costs
associated with these 350 MW of customer-sited resources unreason.ably biases the ESP
versus MRO analysis in favor of the proposed ESP.
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Upon review of the record, the Conuzii:ssion agrees with the Signatory Parties that
this provision of the . Stipuiation encourages the development and implementation of
distributed and small generaticsn, facilities pursuant to the state policy directives set forth
in Section 4928.02(C) and (K), Revised Code. Further, we find that IEI:I's reliance on
Section 4928.143(B)(2), Revised Code, is misplaced. There is nothirz.g wht.ch precludes
recovery of generation costs through iection. 4928.143(B)(1), Revised Code, provided such
costs are necessary to serve SSO customers and that such costs are recovered solely from
SSO customers. In any event, the Stipulation does not propose a xecove.ry znechartism at
this time. We also note khat it as a benefit of the Stipulation that likely could not have
resiaited from Iitigation.

Accordingly, the Com.m.ission will approve this aspect of the Stipu3.ation. We
emphasize, however, tha.t approvzn.g this aspect of the Stipulation is not authorizing the
recovery of any costs for the Companies but is allowing for the estabfishme.nt of a
placeholder mechas.zism. The legal basis and any recovery must be established and
authorized by the Comrnission in a separate proceeding. We find the concer.as expressed
by IELT are premature arid n,ay be addressed in the subsequent application proceeding for
authority to established customer-sited distributed and small generation faeilif.ies. The
Commission finds the establishmer ►t of the placeholder m.ecltanism for customer-sited
combined heat and power does not violate any iznportant z°egulatoxy principles or
practices and encourages the development of distributed generation in compliance with
state policy.

10. ' Authorib^ to iMerge

The Companies assert that the merger will promote the public interest by
eli.m:inating the need for separate records, fiizancial sta.tements, tax returns, and other
financial and regulatory reports, reduce adrziinistrative costs and fees, and reduce labor
expense. Further, the Con-Lpanies reason that the :merger wili not adversely rates as the
pre-merger distribut.iort rates, terms, and coreditiozts of service presently in effect for each
company wi.11 continue until otherwise ordered by the Commission. The Companies
explain that the cotisolidatron of transmission and generation rates, as of January 2012, wifE
not adversely affect any customer class of either company. (AEP-Ohio Ex. 8 at 30-31.)

None of the com-menters to the Merger Case, nor the Non-Signatory Parties to the
Stipulation offer any substantiYe challenge to this provision of the Stipulation
recommending approval of CSP and OP's authority to merge.

. The Coxnn.mission has considered the comments and reply comments in the Merger
Case and the rnerger provision of the Stipulation. In consideration of the issues raised, the
Co.unFnission concludes, pursuant to our general supervLsary au-thority, that the merger
will not adversely affect any custonxer class of CSP or OP with.in th.e Commission's
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jYZrisdiet-rorc, and will: promote the public interest. Accordingly, we find this provision of
the Stipulation reasonable.

11. Phase-in Recoyery Rider and Securxtization

IEtJ rai^ses four issues irt regard to the phase-in recovery rider (PIRR). First, I.EU
states, as AEP-phio acknowledges, that the fuel deferral expense to be recovered through
the PIRR as of Decenlber 31, 2011, has been accumulated by OP cLastomers, artd the fuel
cost deferral accrued by CSP customers over the term of PSP 1 has been paid off (IEU Br, at
60). IEU argues that collecting the PIRR on a merged company basis (from both C'.SP and
OP) is unjust and unreasonable, as it misaligns cost responsibi.lity and benefits between OP
and CSP customers (fEU Ex. 9A at 21-22).

The Campanzes and other Signatory Parties reiterate that with the adoption of the
Stipulation as proposed, CSP will be merged with and into OP, to become a merged, single
entity. The Signatory Parties reason that reco-very of the PIRR from all customexs of the
merged entity is no different than the merger of the Monongahela Power Company ixito
CSP, where the Litigation Ternvnation Rider and the Power Acqu.isition Rider were
cha.rged to all post-merger CSP customers.17 Further, the Corzxpana.ess offer that CSI'
customers tivill. lilcely benefit from a reduced fuel adjustment clause (FAC) as a result of the
merger which wifl offset any perceived burden, imposed by the P11ZIZ. (AEP--Qhi,o Ex. 22 at
7).

As a part of the proposed Stipulation, the Coxnznission recogzsizes that the Signatory
Parties support the merger of CSl' and OP. As such, OP, as the surviving esztity, will
succeed to the rights, privileges, and: powers of CSP as well as be subject to al1 of the
restr%ctions, d'asabilities, liabilities, and duties of CSP. It is not uncommon or unreasonable
for the new entity to levelize the liabilitr.es and benefits of the merger across all former CSP
and OP customers.

Second, IRf3 argues that the PIRIZ. fails to address the requirements of Section
492820(l), Revisecl. Code, that requires nonbypassable charges arising from a phase-in
deferral, and applicable to customers in goverrtmen#all aggregation programs, be
proportionate to the benefit customers derive from the phase-in (IEU Ex. 9A at 22).

l^^U's cl-ai-rn that the PIRR violates Section 4928.20(1), Revised Code, is misdaxected,
according to the Sigri.atory Pardes. We agree. As the Signatory Parties argue, the phase-in
is not part of this proceeding but was the order of the Comn-izssion in the Companies'
previous ESP case. Therefore, the Commission reasons that Section 4928.144, Revised

17 See, In the Matter of the Tran*r af Mmrangahela Poruer Cantpany's Certzfred Terrztory in Ohio to the Cadttmbus
SautT2erre Power Cotnpany, Case No. 05-755-EL UNC, Order at 18- 20 (NoveTnber 9,2005).
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Code, is irrelevarat to this ESP proceeciing and the rnerger of C5P and OP is the salient

issue.

Third, IEU cla.inis the proposed PM is excessive, as the carrying charge is not
reduced to a proper debt rate dun-ing the amortization pexzod. IEIJ asserts that newly
issued seven-year BBB rated corporate bonds are being issued at an interest rate of 3.75
percent_ Thus, according to IETJ; there is no valid reason to authorize the higher carrying
charge rate reeomm.erzded in the Stipulation (IEU Ex. 8 at 14-15).

The Companies offer that the carrying cha.rge rate on deferred fuel expense was
argued extensively by the parties to the ESP I case, and the Cazrmaission ultimately
deci.ded that the WACC, as proposed by the Companiesp was reasonable. The Signatory
Parties contend that the Conxpanies concession to the 5.34 percent debt carrying charge as
compared to the WACC, adds value to the Stipulation. As such, Signatory Parties ask the
Commission to reject IEIJ's attempt to further compromise the positions reflected in the

Stipulation.

The Commission agrees with the Sign.atory Parties that the carrying charge on the
deferred fuel expenses accrued was established in the ESI' 1 proceeding. Thus, the 5.34
percent debt carry charge represents a srgni^'icant corapronm,ise by the CQmpanies as a part
of the Stipulation as a package which we vvill not revise based on IE[7's rl.airn.s that there

exists a basis for arguing for a better deal.

Finally, IEU notes that the Stipulation provides that the "carryi:ng charge will be
calculated with no adjustrnent to the book balance as of year-end 2011." IEU argues that
the carrying charge on the deferral balance should be net of accumulated deferred income
taxes (ADIT} {]FU Ex. 8 at 14-35, IEU Ex. 4).

The Signatory Parties state that the order of the Comraission in the ESP I case did
not reci-txire that the deferral balance be adjusted for ADIT. As suuh, Signatory Parties ask
t.h.e Commission to reject IEU's attempt to furffier compromise the positions reflected in

the St7.pulatiort.

The Commission considered simil.ar arguments of the intervenors in A:EP--Uhio's
ESP 1 case. T:n the ESP 1 order, the Commission rejected request to calculate the deferrals
net of taxes. We again reject the request in this case. As we conc{.uded in ESP 1, if carrying
charges on the FAC deferrals are calculated on a gross of tax rather than a net of tax basis,
it violates the clear directive to the Corn.n-dssion. Section 4928.144, Revised Code, states

that if a phase-in is ordered, the order shaR provide for the creation of regulatory assets

pursuant to generally accepted accounting principles by authorizing the deferral of
incurred costs equal to the amount not collecEed, plus carryi.ng chaxges on that amount.
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Fiz3afly, the Corunission claxifies that prior to securitization of the PIRR, if the
Comrxlission or the Court issues a decision that impacts the amount of PIRR regulatory
assets, :ARI'-Qhio shall appropriately adjust the book balance of the PTRR regulatory assets
or use a mech.anism to make the appropriate adjustment ordered by the Com.rz'tission or
the Court that prospectively adjusts rates through a credit or charge of the I'IRR. With this
clarification the Coxnmission: finds that the provisions of the Stipulatican are reasonable and
should be approved. .

12. Generation Asset Divestiture

On September 30, 2011, AEP-C3hi.o filed an application to amend the corporate
separation plan, in Case No.11-5333-Ph-UN'C, In the .11latter of the Application of Ohio Power
Cpmpany for Approval of an Arnenrirrcent to Its Corporate Separution Plan (Corporate Separation
Case)- 1n addition, the Signatory Parties filed a joint motion. to consolidate the amenci:-ment
to its corporate separation plan in its Corporate Separation Case, with the cases in the
Stipulation. On October 11, 2011, the Attorney Examiners denied the motion to
consolidate, and provided that there needs to be additional review on the amend.m;ent to
the corporate separation plan.

The Signatory Parkzes maintain that the Conmission`s approva7 of a fuII corporate
separation by the Com.panies is a necessary requirement to several provisions within the
Stipul.ation. Specifically, the Signatory Parties e.xplaizt that the clivesture of generation
assets will lead AEP-Ohio to amend or dissolve AEl''s generation pool. Therefore, the
Si,gn.atory Parties assert that the approval of the corporate separation as proposed by the
Stipulatrdn is essential to begin the transition of AFd''-©hio into an auction based SSO
(Signatory Parties Br. at 69-70, Constellation Ex.1 at 12).

While other parties may request extensive details of the process prior to approving
the corporate separation, the Signatory Parties assert that the details are not necessary to
proceed. 1-n support of this assertion, the Signatory Parfies maintain that, as the ESP rates
are known and established through the tramition period until 2015, the impact of
generation divesture on ratepayers will be established between the requirements of
Section 4928.17, Revised Code, and the adoption of the Stipulation. The Signatory Parties
argue the Commissiorz has the necessary informationn it needs to approve corporate
separation under Section 492$>l7, Revised Code. Therefore, the Signatory i'arties' state,
Conumission approval of corporate separation does not violate any reguJatory practice or
principle (Signatory Parties Br. at 70-74).

IEU claims that approving the fu.ll legal corporate separation through the
Stipulation would prevent any parties of interest in the corporate separation proceeciing to
file comments or objections to the plan, as is permitted by Section 4928.17(B), Revised
Code. In addition, TEU expresses concerrns that the Commission may inadvertently
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"empower the Companies to fill in the blanks iater,,, if it were to proceed without the
necessary terms and conditions of the sat:e or transfer (TE€T Br. at 56-68).

FES fears that the approval of the corporate separation as descii.bed in the
Stipuiatzon would give AEP--Ohio too much discretion zn carryi.ng out the corporate
separation.. Specifically, FES daims th.at the Stipulation would allow the Companies to
make the corporate separatian contingen.t on pool termination, and that there are no
remedies available should AEP-Ohio choose not to meet the corporate separation
deadlines set forth in Appendix B to the Stipulation. (FES Br. at 126, citing to Tr. VI at 977-
978). FES concludes that too many questions remain in the corporate separation process,
and to not fully investigate them would allow AEP-Uluo to structure the kransit3.on. in its
ovvn raazmer (Id. at 126-27). FFS witness Banks notes that the manner in which assets are
transfenred, such as the valuation and accounting procedures, could u:ltimately hurt
competitive markets and customers if done improperly (FES Ex.1. at 42).

Section 4928.17, Revised Code, provides that a utility sha.ll not sell or transfer any
generating asset it ow-m or parkially owns withou.fi Comnxzssion approval. In considering
approval of a corporate separation, the Commfssion must determine whether an
application for corporate separation ciearZy sets forth the objective and purpose of the sale
or transfer and the ternrnzs and conditions relating to the sale or transfer, how the sale or
transfer will effect the proposed standard service offer proposed by the Co.mpanies, how
the sale or transfer will affect the public interest, and evaluate the fair market value and
book value of the property to be sold or transferred, pursuant to Rule 4901:1-37-09, O.A.C.

There is no dispute that the putpose and objective of the corporate separatian,
provision is to provide competitive retail electric service through a fuRy separated affiliate
of the tatility in order to effectuate state poEcy within. Section 4928.02, Revised Code. Nor
is there any disagreen2ent among either the Signatory Parties or Non-Signatory Parties that
the corporate separation will benefit the public interest by contTibuting to the cxeation of a
competitive marketplace in Ohio. Further, we understand that the transfer of generation
assets will impact the standard service offer through the established rates being in effect
Fhrough the transition period until 2015, when the generation rates will be determined by
the competitive bidding process.

However, as Non-Signatory Parties have correctly asserted, the Com.niissidn still
needs additional time to determine and understand the terms and conditions relating to
the sale andlor transfer of the generatioxt assets from the electric distribution aztility to the
AEP subsidxary. Further, in the Corporate Separation Case, the Com:panies requested a
waiver of the requirement contained within Rule 4901:1-37-09, t3.A..C., whi.c-h provides that
an application should provide the fair market value and book value of the assets to be sold
or transferred. In addition, as IE[.T correcil:y asserted, Secti.on. 4928.17, Revised Code,
requires due process for parties with real and substantial interests in the corporate
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separatzo.ri plan to provide any comments or objectior►:s regardi-ng the corporafe separation
plan.

AccordYn.gly, the Commission finds that, subject to our approval of the corporate
SeparafiDn plan, the Companies should divest its competitive generation assets from its
noncompetitive electric distribution utility to its separate competitive retail generation
subsidzary. Further, the Commission directs the Companies to notify PJTr1 that it intends
to enter PJM's auction process for the delivery year 2015-2016, as the Stipulation indicates.
In addition, as there is still the need for additional aruilysis of the corporate separation
plan's terms and coridition.s surrounding the sale, the Coxnmisszon will co^tiziue to review
the corporate separation plan`s remaining issues in an expeditious manner ix1 the
Corporate Separation Case. Therefore, with these clarifications, the Comn.-iss%on f"x-nds that
the^ corporate separatior^. plas^. proposal ^vithin. the Stipul.ation does not violate any

^regulatory pxieiple or practice.

13. GridSMART

As part of the Stip-uZation .AEP-Qhio agrees not to file a separate application to
initiate Phase 2 of the g,ridSIYiART project unfii.l. Phase I has been completed and reviewed.
The Commission modifies paragraph IV.I.h of the Stipulation to enable AEP-Ohio to file
fix.rther applications related to its gridSMART project prior to completion and review of
Phase 1. of the project_ We find that this provision of the Stipulation is unduly restrictive
with respect to the further deployment of successful inc3.%vidual smart grid systems and
tedmologies used in the project and for ensurin:g effectYve experimental design in testing
consumer acceptance of pr%cing and program alternatxves. Any expansion of the
gridSMART project will be considered in £uture Comrn.ission proceedings in which
Signatory 7.'ardes, and other interested stakeholders, may raise their concerns.

C. Does the Stipzxlation; Taken as a Packagc, Benefit Iiatepayfrs and the Public
Interest?

The Signatory Parties contend that the Stipulation benefits ratepayers and the
public interese. In support, the Signatory Parties explain that AEP-Ohio agreed to drop
seven rider proposals as part of the sett3.ement (Szgn.atozy Parties Br. at 134 }. The Signatory
Parties state that the agreement to drop the rider proposals tramfers substantial risk from
customers to AEP-Ohio, while providing rate certainty and stability for customers (gd. a
134, citing to A.EP-0hio Ex. 8 at 14-15).

In addition, the Sigmtory Parties point out that the Stipulation promotes state
policy and retail competition by providing a clear path for customers to receive their
electricity from ffially co.m:peti,tive markets. This, the Signatory Parties claim, achieves a
long term result benefiting both competitive markets and customers. Further, the
Signatory Partzes explain that the Stipul.atiUn's market transition process facilitates a
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cornpetii3.ve market based SSO significantly faster than is possible under an MRO. The
Signatory Parties note that the Stipulad.on moves the SSO process to cotnpetitive market in.
three and half years, while an MRO may take over six years (Id. at 133).

The Signatary Parties contend that AEP-Ohio's agreement to provide $3 rrtill.ion
aruiually for the PWO initia.tive and $5 mii^ion artnually for the OGF initiative benefits
residential customers and prornotes economic development. The Signatory Parties also
note that AEP-Ohio has committed to provide reliability improvements to li.ospital,s by
wflrking with Og-1A and providing ix^vestm.ent comarz.i.fr^ents of up to $5 ^illioxz per year
tliroughou-k the term of the ESP (1'd. at 133, OHA Fx.1 at 2).

According to the Signatory Parties, the Stipulation's benefits also inc.i.ude AEP-
Ohio's corri:mdtment to fleet transformation and fuel diversif'ication, induding an endeavor
to enter into long-term shale ga..s contracts for A.EP-Ohio generafiion plants. ne Signatory
Parties maintain that this will contribute to investment and employment growth hi. Ohio.
The Signatory Parties also note the benefits associated wwith. AEP-Ohio's development and
commitment to customer-sited reso-urces in exchange for incentive payments not only
benefits AF,P-Ohio's energy mandates, but also benefits c.ustomers (Id. 135).

Staff also provides that the Stipulation taken as a package benefits the public

ixiterest and ratepayers_ In support of its conclusiou, Staff points to the CBP process

leading to a fully competitive SSO rate. Staff explains that the transition to furl. market

priczng is not only materi.ally quickex tharx would otherwise be possible, but also provides

for stable and transparent pricing throughout the transition. Staff also asserts that AEF-

Ohio's agreement to utilize a long term debt interest rate instead of a weighted average

cost of capifial will result in a substanti.al3.y reduced caxrying cost orz the unamortized

balance of deferred fuel cost. Further, Staff agrees that the ftx.el diversification ufiiiizing

shale gas, AEP-^Ohio's development of ai.terz^.ate capacity resources, and comm.itment to

work with OHA, PWO, and OGF are ben.efits resWting from the StipulatiozL 7n addition,

Staff finds that the fact that the Stipulation erzhan.ces the distribution system, provides rate

stability, promotes economic development with commitments to low 1nco1lle residential

customers, and promotes energy efficiency in one grouping is extremely advantageous,

enhanci-ng stability in the state despite the fu.ture market being unknown (Staff Br. at 6-$).

Constellation states that the transition to a competitive market iviil create a better
rneam for setting the rates for SSO customers, and gives customers options in choosing
their electric supply, which may ind.ude the opportttnzty to choose options that may be
less costly that AEP-CQI-iia (Conste:llation Br. at 7). Further, Constellat'iorr expects the
fi-ar►sition to competitive market to encotzxage invesi:rnent in Ohio by retail and wholesale
providers. Can.steIlatiozt notes that the Stipulation rejects A.EP-Ohio's autaznatzc recovery
for new generation -under the CRR, and now requires the Compan.ies to show a need for
new gen.eration. (Id. at 12)RESA and Exelon also note that the transition to a competitive
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market is beneficial for ratepayers aznd the pablxe interest (RESA Br. at 9-13, Exelgn. Br. at
7 -g),

C}CC/AT'jN provide that while the Signatory Parties have quantzfied variotrs parts
of the Stipulation to indicate public benefits, its capaci.ty set-aside plan would actua}ly, .
deter customers. In support of its assertion, OCC/APJN explain that the set-aside.for 2012
has been surpassed, thus any new shopping woWd be priced at the higher capacity c:harge
provided for in the Stipulatiom, making customers in a race to dai.m lower priced capacity
(OCC/APJN at 30-31). OCC/APJN also respond to the Signatory Parties benefit of
dropping seven rider proposals is fl.lusory, as there was no guarantee that any of the riders
would have ultimately been approved by the Commission, thus there is no real benefit
from dropping them (OCC/APJItT Reply Br. at 11).

lEU claims that the Stipulation does not advance the public interest or benefit
consumers. IEU asserts that customers and CRES suppliers currendy have access to
capacity priced at RPM, thus the Stipulation's set capacity price takes away benefits that
currerztly exist (1EU Br. at 27-28, citing IEU Ex. 9A at 44-49). Furthqc, IEU opines -that the
benefits of -the CBP may never fulIy occixr, as the Stipulation does not require the
Companies' next ESP applicati.on to include a CBP, and no certainty the Stipulation will
result in" a full tramition to a competitive market (Id. at 29). TEU aJlso notes that it is
speculative to cansider a potential shale gas generafrs.g facal-ity as a benefit (TLECT- Reply Br.
at 17).

EE S states that the -tran.sition to a competitive market is not beneficial to the public
interest because it delays competition at least three and a half years (FES Br. at 93-94). FES
asserts that the proposed capacity caps contained within the Stipuiataon would t harm
customers, as it would not allow for CRES providers to provide customers with
opportunities to shop at prices lower than the Cornpardes SSC} (Id. at 95-100). 7aES
disagrees that the Stipulation promotes eronouxic development, and states it wou].d
actualJ.y harm ccustorners by destroying jobs in Ohio (Id. at 123 citing to FE. i Ex. 2 at 61-62),
In adclitioat, FES clairns the proposed benefits assoeiated 'with PWO and OGF are
con.tingestt on the Companies achieving a ten percent return on equity, and thus uncertain
and n.ot a benefit (FES Reply Br. at 28).

The Conrn.ission finds that, the Stipulation, as modified, advances the public
interest and will benefit ratepayers. The transition to corrtpetitive markets in Just three and
a half years, as opposed to over five years, is beneficial to ratepayers because customers
will be able to shop for electric suppliers that may have lower rates th.an. AEP-Uhio-
purtlier, w-hilo the Co^.^trnission notes that market is subject to fluctuations and may be at
titnes unpredi.ctable, the rate design., as modi.fied by the Coxn.rnission in previous secEions,
enable for a sm.ootli transition to the market by providing not only reasonable and
trarssparerr.^E rates, but also by allowing for rate certainty and stability such that customers
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know what to expect. A.Lso, the Conixrdssian notes that -tlus Stipulation's removal of
shopping barriers will not only allow CRES providers to benefit by easzei access to
customers, but customers potentially benefit from rates lower than the standard sc^rvice
offer.

While, as we stated earlier xn this opinion an,d order, we understa:nd that FES wants
this transition to competitive markets to occur as soon as possible, we firmly believe that
transition plan as set forffi by the Stipuht.ion and modified by this opinion and order, will
achieve the end res-ults in a much faster znanner than was other;vise possible through an
MRO, To the contrary, were we to adopt FES's suggestion to reject tI-zh^s Stipulation in its
entirefy, the transition to. be ma.rket would inevitably be longer than the time frame the
Stipulation sets forth.

Further, we beheve the Stipulation, as modified, wiiZ also enhance OIuo's economy
and promote economic development opportuauties in AEP-Ohio`s service region. As
discussed above, rate stability and certainty, which is achieved through mechanisms such
as the LFP and .M'IR, wiU al.Iaw for AEP-Ohio's industrial and commercial customers who
have been liardest hit by the econosnic downttuxt to receive irieentives and discounts on
their peak loads, and will ensure that when the transition to market is complete, these
customers widl be less 1rkeZy to face rate shock. Further, zf there is an established need for
additional generation in the future, the GIZR. provides a rnechanism to enable the
Commission to allow for the constrtYdion of generation facilities, while com.aittirs.g to the
diversity of state supply, as is consistent with Sectiort. 4928.02, Revised Code, In addition,
-AEP-Oh-io`s agreement to provide annuai; contribution of $3 million and $5 nu.llion to
PWQ and OGF, respectively, are beneficiat to low in.come, residential custozners, and will
aid in ecoriom:ic development by enhancing economic stability for the Companies
ind:ustrial customers. Further, to ensure these provisions are not speculative, we find it
'necessary to modify the StipWation and remove the contingency on the Coanpa-nie.s
achieving a ten percent return on equity, We find t.fus modification firrtherrs the public
interest.

Tn addition, we note that OCC/APJN's conce^-ns relating to shopping capacity caps
were appropriately addressed in the 'Commission's modification to the capacity case,
which addressed these public interest concerns by modifying the Stipulation to include
governmental, aggregation ballots that passed this November. Moreover, the Stipulation
provides the Com^russion with flexibility to order recovery under the GRR or PMR only if
the Commi.ssi.on determines that such recovery is necessary. The testimony in the record
also in.dicates the Stipulation promotea energy efficien.cy programs and renewable energy
resource development. We note that while the Stipulation does not state whether AEl'-
Qhio`s next application will in-cl.ude a CBP, the Contnrnission expects a CBP provision will
be iz3.clu.ded in AEP-Ohio's next application.
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hn addition, the modifications the Con.ia-ission has made to the Stipulation £urther
benefit the ratepayers and public interest. First, the automatic base generation rate
increases have been lowered to half of Nvhat the Stipulation originally proposed. This vvill
benefit ratepayers having less significars:tly lower rate incre.ases, while st%JI al,lowutg for
a smooth transition to competitive market pricing in 2015. Further, the modificatioai of the
capacity plan allows for all of the conununities aand municipalities that recently passed
governm.ental aggregation initiatives this November to take advantage of CRJES suppliers`
offers that may be lower than what A-E.P-L)hio is affering to its customers. The
Commission's modification to the Stipulat.ion which extends the credit offered to AEP-
Ohio°s GS-2 customers to $10 jMWh for the first 2,000,000 MWh of usage per calendar year
will e3nsta.re GS-2 crtxstomers are not closed out of the incentive, and will provide the
opportunity for new customers in. AEP-Ohio's territory to take advantage of the incentive.
Further, any unused megawatt hours will be rofled over to the next calendar year.

Fzn.ally, in our modiflcatioxLs to the corporate separation plan for the Coznparties, we
befieve that a balance was struck as the Comrnission allows for the process to move
forward to ensure no delay in AEP-Qh3.o's corporate transition, while ensYiruxg there is
opportunity for interested parties to provide comments and suggestions to assure the
corporate separation plan`s details are implemented in amanner that wi.ll be in the public
and ratepayers best interests. Accordingly, we find that the Stipulation, as modified,
benefits the pubLi.c interest.

V. CONCLUSION

As a result of the Cominission's adoption of the Sfiipulation filed in these matters,
the stay of the inter-related cases addressed in the Stip-uJ.ataon shal]. be cont;nued uxiti1 the
Corrurdssion specifi:caUy orders otherwise or there is a final non-appealable order in the
case on the Stipulation.

Furthermore, the Commission fircds that the Companies shoWd file revised final
tariffs consistent with this order by December 23, 2011. In light of the short timeframe
remaining before these tariffs by necessity mu.st go into effect, the Conimission finds that
the revised final tariffs sha11 be approved effecdve January 1, 2022, subjed to ffinal review
by the Commission.

VL FINDINGS OF FACT AND CpNCLUSIONS OF LA.W:

(1) CSP and OP are publz.c utilities as defined in Section 4905.02,
... Revised Code, and, as such, the companies are subjeet to the

juriseiiction of this Commission.
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(2)

(3)

On ]"a:nuary 27, 2011., CSP and OP fi3:ed applications for an SSO
in accordance with Section 492$.141, Revised Code.

On. March 8, 2011, atechni.cal conference was held regarding
A.ET'-Ohio's appli.cai7.ozs,

(4) Pursuant to published notice, public hearings were held in
Canton, Lim.a, Marietta, and Calurnbus, in which a total of 61
witnesses offered testinony.

(5) On july 6, 2011 and August 9, 2011, prehearing conferences
were held in these matters.

(6) The following parties fi3.ed for and were granted intervention in
.AEP-Ohio's ESP 2 prQceeding: IEU, Duke JC{e-tait, OEG, OHA,
flCC, OPAE, Kroger, FES, Pauldzng, APJN, OTv1A EG, AEP
Retail, DWEA, P3, Constellatt.on, Compete, NRDC, Sierra Club,
Hi3laard, RESA, Exelon, Grove Ci£-y^ AICUO, Wal-Mart,
Uomxiuon Retail, ELPC, OEC, Ormet, and Enernoc.

(7) On Sepfember 7, 2011, a Stipulation was filed in these cases.
The Stipulation was signed by AEP-Ohio, Staff, OEG,
Constellation, OHA, OMAEG, Kroger, Hifliard, Grove City,
AICUO, Exeton, Duke Retai.l, AEP Retail, Wal-Mart, RESA,
Paulding, OEC, ELPC, En.ernoc, NRDC, and: P3.

(8) On September. 19, 2011, the Companies held a public
presentation before the Commission on the proposed
Stipuiaiaon anc3, .Recommextdation.

(9) The evidentiary hearing on the Stipulation. commenced on
October 4, 2011, and conduded on October 27,2011.

(10) Briefs and reply briefs were filed on November 10, 2011, and
November 18, 2011, respectively.

(11) The Stipulation presents an ESP pursu.ant to Section 4428.143,
Revised Code, which authorizes the electric uWzttes to file an
ESP as th.exr SSC}.

(12) The Commission finds that the Stipulatiflrt, as modified, meets
the three criteria for adoption of Stipulations, is reasonable, and
should be adopted. ,

-fiFi--
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(13) The proposed ESP, as modified by tl-ds opizdor€ and order,
i:nctucling its pricing and all other terms and conditions is more
favorable z-n the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised
Code.

VIL ORDIIR.

It is, therefore,

-G7-

ORDEP^'D, That the Stipulation, as modified by the Comuzi.ssiorc, be adopted and
approved. It is, ftuther,

ORDERED, That DWEA's request to withdraw fram AEP<Qh:ia's ESP 2 and C3P.AE's
request to withdraw from the consolidated Stipulation proceedings are granted. It is,
further,

ORDRED, 'hat ZEU's motion to disn-iiss the Stipulation is dexued. It is, further,.

ORDERED, That the Stipulation is adm%tfed into the record evidezice. It is, further,

ORDERED, That IGS's .iri.terlcjcutory appeal for intervention is denied. It is,
ftlrffier, .

C.3RDERED, That FE,S's and AEP-Ohi.o's motion for a protective order is granfied for
18 months from the date of this Order. It is, f«rther,

ORDERED, That OCC/APJN's request to review the procedural rulings is denied.
It is, further,

. CJl.ZDERED, That PE S's request to strike a portion of Staff's brief is granted. It is,
further,

ORDERED, 'lhat the C;ompanies shafl fide revised final tariffs consistent with this
order by December 23, 2011, and that the revised final tar.iffs shall be approved to be
effective January 1, 2012, subject to final review by the Co.rrkxniss.ion. 'I'he new tariffs shall
be effective for bills ren:de-red on or after the effective date. It is, further,
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ORDERED, That the Companies file in fixtal form four complete copies of tariffs
consistent wwith this CQpiniozi and Order. C3ne copy shall be filed with this case docket, one
shall be filed with each company's TRF docket, and the remaining two copies shall be
designated for distribution to the Rates and Tariffs Division of the Corzxn-ussion's,Uiilifi.es
Department. The Companies shall also update their respective tariffs previously filed
electronically with the Cornznission's Docketing Division. It is, further,

ORDERED, That the Compaxues shall notify their customers of the changes to the
tariff via bill message or bill insert within 30 days of the effective date. A copy of this
notice shall be subn-Litted to the Com.rnissiori`s Service Monitoring and Enforcement
Department at leas^t 1_0 days prior tr, its distribution to cusfomers. It is, fixrther,

ORDERED, That a copy of this opinion and order be served on aU parties of record,

II-iE PLTBLIC Un-n'IES CC.7MNffSSION QP QHIt.7

, Chairman

Paul A. Cenfolella Steven Lesser

lt, 141-oz-
A:ndre T. Porter Cheryl L. Roberto

C,1VS/3f I`f vrrn

Entered in the jo-urnal.

^- 14 20

Betty McCauley
Secretary
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