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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

,n ir^e Matter of the Commission Review of ^

^i-ie Capacity Charges of Ohio Power Company } Case No. 10-1929-EL-UNC

and Columbus Southern Power Corr^^any_ }

INDUSTRtAL ENERGY USERS-OHIO'S

APPLtCATit'3N FOR REHEARING OF THE OCTOBER 17, 2012 ENTRY ON

REHEARING AND MEMORANDUM IN SUPPORT

Samuel C. Randazzo, Esq-
Frank P. Darr
Joseph E. Oliker
Maf"thew R. Pritchard
McNees Wallace & Nurick LLC
211 East State Street, Suite 1700
Columbus, OH 43215-4228
Telephone: 614-469-8000
Telecopier_ 614-4694653
sam@mwncmh.cor^
fdarr@mwncmh. oom
joilikor grnwncmh.com
rr pcltol-iard@t-nvwnomh. com

November 15, 2012 Afforneys for Industrial llw•nergy Users-Ohio
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BEF4RE '

THE PUi;3LIC UTILITIES COMMISSION OF OHIO

In 'Lhe Matter of the Commission Review of ^

the Capacity Charaes of Ohio Power Company } Case No. 10-2929-EL-i:lNC
and Columbus Southern Power Compaiiy_ )

^NDUSTR1AL ENERGY USilRS-OH1OfiS

APPLICATION FoR REHEARING OF THE OCTOBER 17, ^^^ ^

ENTRY ON REHEARING

Pursuanil to Sectio[-r 4903.10, Revised Code, and Rule 4901-1-35, Ohio

Administrative ::ode ("O.A_C."), fndustriai Energy Users-Ohio C[EHU-Ohion) respectfully

submits this Application for Rehearing of the Entry aii Rehearing (2Entr; on Rehearing")

issued by t3 le Public Utilities Comrrtisston of Ohio, (`Com<nission') a^l Octobet, 17, 2012,

which grant-ed rehearit-ig and fheii asserLed an additional jurisdictionai basis, Section

4905.26; Revised Code, to support the Camniission`s July 2, 2012 Opinion and Order

("Capacity Orr^er- ') in this proceeding.' The Entry^ on Rehearing is urlawful and

unreasonable in the following respects:

I. The Entry on Rehearing is unlawful and unreasonable because the
Commission cannot lawfully or reasonably rely upon Sectioti
4905.26, Revised Code, to invent and apply a cost-based
ratemaking methodology and uniquely and substantially increase
AEP-Ohio's compensation for generation-related capacity serr}ce_

' ihis Appficatiori for Reheanng is focused on the Cotntnissiart's ne»iy asserted ciaim that Secti Qn
4905.26, Revised Code, provides authority to invent and apply a cDst-based rate•naking methodology to
uniquely increase the compensation of Ohio Power Company f"AEP-Qh:o°} for generation-rgiafed
capacity servic-e supplied to a cornpei:itsve retail eleetsic service ('CR1.=S') nrcvider under Section 49C-5.26;
Revised Code. Nothing herein alters :1HU-0hii<r's preuious claims iha% the Comtxtission's actions in this
proceeding are uniaurfu[ and unFea:,onai•i4e_

00000026 .5



2. The Entry on Rehearing is unla^^ALli and unreaSJnabie because an^,'
supervisory and regu^ator^r authority that the Commission ^ray
possess under Sections 4905.04, 4905_05, 4905_06, and 4905.26,
Revised Code, extends to an electric light company otiiy `vhen it is
"engaged in tIle business of supplying electricity for light, heat, or
power purposes to consumers within this state,"2 and does not
extend to the supervision or regulation of wholesale transactions
such as the wholesale transactions betweeii AEP-Ohio and CRES
providers.

As discussed in the memorandum it-i support attac€ied hereto, [E^t!-011io

respectfully requests that the Comrrtissiorf grant this Application for Rehearing_

Respectfully submitted,

2 Sect^on -4,905.03{C}; Revised Code.

fs1 Matthew R. Prifchard
Samuel C. Randazzo
Frank P. Darr
Joseph E. Oliker
Matthew R_ Pritchard
Mc.NEES WALLACE & NUR1C?4 LLC
2 41 East State Street, ^ ^TH Floor
Columbus, OH 43215
Telephone: (614) 469-8004
Teiecopier: (614) 469-4653
sa m @mwncmh. com
fci arr@mwncmh. cc> m
jai ikergmwricmh_ cottz
mpt-iteliard@mwncmh.com

1^^orneys for Industrial Energy Users-Ohio

{c3$s^^ _^ } 2

000000266



BEFORE

THE ^U13LiC UTILITIES CC3MMISStON OF OHIO

In tI'!P Matter of the Commission Review of }

the Capacity Charges of Ohio Povver Company ^ Case No. 10-2929-Ei..-lJNG

and Columbus Southern Power Cempany_ )

MEMO^^^^UM IN SUPPORT

iF'. BACKGROUND

On October 17, 2012, the Commission issued an Entry on Rehearing and

generally denied the var;ous Appl;cations for Rehearing filed in this proceeditig frem-

{1} its December 8, 2010 Entry; (2) its March 7, 2012 Entry; (3) its May 30, 2012 Entry;

and (4) the Capacity Order. -117he Entry on Rehearing, heuYever, grartted rehearing aild

then asseriied that an additional Jurisdietirina[ basis, Section 4905.26, Revised Code,

supports the cost-based ratemaking methodology which the Cortimission invented and

applied in this proceeding to uniquely iiicrease the compensation AEP-OYtio receives for

generatioii-rela'red capacity service. 3As discussed below, the Entry on Rehearing is

unlawful and unreasonable because the Commission cannot regulate a retail electric

service deemed conipetitive or a wholesale service under Chapter 4905, Revised Code,

generally, or under Section 4905.26, Revised Code, in particular.

11_ ARGUMENT

1. The Entry on Rehearing is unlawful and unreasonable because the
Commission cannot lawfully or reasonably rely upon Section
4905.26, Revised Code, to invent and apply a cost-based ratemaking
methodology and uniquely and substantially increase AEF'-Ohio's
compensation for generation-related capacity service.

JEritry on Rehearing a; 9, 28-291 54,

fC3^^1 :5 } 3
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As [i=U-Ohio's initial briefi and August i, 2012 Appiicatiort ;or i;ehearing^

demonstrafe (among other pleadiiigs before the Cot-nmission), Ohio law prohibits the

Commission from regulatiiig or supervising ^^ompetitive retail electric service under

Chapter 4905, Revised Cocie:'5 Additionally, the Oi=io Supreme Court has held that the

Commission cannot, in any event, use its ge€ierai supervisory pawer-s to bypass the

statutory ratemakirig formulas the General Assembly has enacted.

The Entry on Rehearing, however, continued the unIawiul asset-tioti of authority

under Sections 4905.04, 4905.05, and 4905.06, Revised Code, and 1Othout prornpt€ng

from any lpiirtty asserted that the investiga}ion initiated by the Commission was also

authorized under Section 4905.26, Reviseed Code. The Entry on Rehearing's belated

and strained resort to Sec-Can 4905_26, Revised Code, does not make the

Commission's Capacity Urd-er lawful or reasonable; Section 40-05_26, Revised Code,

does not delegate authority to tbe Commission to invent arld apply a cost-based

ratemaking r.nethor-ioiogy for generation-relatec^ capacity service supplied to CRES

providers for the purpose of substantially increasing AEP-Ohio's compeilsation for

generation-related capacity service.

The Commission is a creature of statute aizd may exercise only that authori#y

granted to the Cornniission by statute.7 The definitions in Section 4928.01, Revised

4 lEU--Ot;io's Post-Hearing f3rief, at 26-33: 40-41 (May 23, 2012}-

5 tF-U-Ohio=S Application for Rehearing of the July 2, 20112 Opinion and Order and MemDrandum in
Support at 22-25 (Aug_ 11 2012}.

^ Section 4928.05(A)(1), Revised Code; see, e.g., Indus. Energy tJser-s-Qhio v. Pub. Util. Carnm., 117
Ohio St.3d 486, 2L'€J8-Ohicj-99Q at% 20_
7

Lucas County Commissioners v. Pub. tltit: Comm., 80 Ohio St.3d 344, 347 (1997) {" 1he commission
17ay exercise only that JL2d5d3Ct}tSt'f conferred by statldtf?; ),

{C381-181 ;5 } 4
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Code,8, in combination w=th the deciaration in Section 4928.<'^3, Revised Code, make it

clear that the Cornrrissior, r-nay not fawfu[(y supervise or regulate any service involved in

supplying or arranging for the supply of electricity to ultimate caiisumers in Ohio, from

the po=ni of generation 1'0 the point of consumption, once such service is declared

competitive except in certain statutorily defit,ed circumstances.9 From these definitions,

this conclusion holds regardless of ^vhether t:ie service is called wholesale or rei^ii.

The definition of "retail electric service" inc1tides ^an}r service' irom the point of

generation to the point of consumption.10

Section 4328.05(A)(1), Revised Code, makes it clear that the removal of the

Commission's supervisary and reguiiatary powers extends to the service^ component or

8 "Re#ail electric service' means any service involved in supplying or arranging for the supply of electricity
to ultirnate consumers in this state, from the point of generation to the point of consw-nption. For the
purposes of this chapter, retaii elecffic service includes one or more of the fo1luving 'set-vice campcnen#s':
generaiion service, aggregation se€vice, pavver anarketirg senjice, power tsm#eerage service, transmission
sentice, distfibuticn service; ancillary service, metering service, and billing and collection service.'
Section 4928.01(A)(27), Revised Code.

;or»petitive retail electric service' means a component of retail e[ectric seiv€ce that is corpetitive as
provided under divisicn (B) of this ser4ticsrs" Section4928.07 (A)(4), Revised Coie.

sSect crs 4928.05{A}(1):, Revised Code, provicies;

On and after the starting date of carrtpetitive retaii electric service, a ccmpetitiue retail
electric service supplied by an electric ut$iity or electric services company shall nQt be
subject to supervision and rey€siatiQn by a municipal corporation under Chapter 743: of
the Revised Code or by the public utilities commission under Chapters 4901. to 4909_,
4933_, 4935; anc€ 4963: of the Revised Code, except secticns 4905. 11ti and 49€35.31,
division (B) of section 4905_33, and sections 4905.35 and 4933_81 to 4933.90 ; except
sections 4905.06, 4935.03, 4963.40, and 4963.41 of the Revised Code only to the extent
related to service reliabiiitv and pubiic safety; and except as athertvise provided ir: this
chapter. The commission's authority tg enforce those excepted provisions urfth respect to
acornpetitive retail e#ecir^ service shall be such authority as is Dravided frsr their
enforcement under Chapters 4901. to 4909., 4933., 4335., and 4963. oi the Revised
Code and this chl apter; Nothing in this division shall be constriied to limit fihc
cc-q-irnissian's authority under sections 4928. {4'€ to 4923.144 of the Revised Ccsde_ On
and after the starting date of competitive retail electric service, a competitive retail electric
service supplied by an efecbic cooperative shall not be subject to supervision ari€i
regulation by the comrnissivn under Chapters 4901, to 49Wt 4933., 4935., and 4963. of
the Revised Code, except as otheRvise expressly provided ir; sections 4928.01 to
-4928..90 and 4928A6 of the Revised Code.

'a Sect>cn 4328.01{A}427), Revised Code (emphasis added-}..

tc38sst :5 } 5
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function (generation, transmission, distribution) it the service component is declared

competitive. As provid°ci in Section 4928.03, Revised the General Assembly has

declared that generation service is acornpetitive service_

Beginnina on the starLing date of compet;tive retail electric service,
retaii electric generation, aggrega"tion, power marketing, and power
brokerage services s►ipplieci to consumers within the certified territory of
an electriC ut?lity are competitive retail electric ser vices' I that the
consumers may obtain subject to this chapter from any supplier or
suppliers_

By operation oi Section 4928.015; Revised Code, then, competitive retail electric

service (which by definffion includes any gereratian service from t,ie point of generat-an

to the point of consumption) is not s ►jbject to the Commission's regulai:ion or supervision

except as rnay be specifically allowed in Sections 4928.14*11 to 4928.144, Revised (;ode

bviiich relate exclusively to tiie establishment of a standard service offer ("SSOs') for

retail electric custorr€ers]. Tiie record in this proceeding mai4e-s it clear that capacity

service is a generation se<vive= and the so-calied cost of this service is tied directly,

albeit illegally, to AEP-Ohio's generating piants.1z Section 4928.05(A)(1), Revised

Code, also specifically precludes the Commission fro-rn regulating or supervising such a

service under Ghapter 4909; Revised Code.

Additionally, ttie Ohio Supreme Court has held that the Commission cannot use

its general supervisory po;,vers in co ►-ttraventiort of the specfic ratemaking processes

that the General Assembly has developed and wiiich are contained elsevvhere in Tifle

49 of 'the Revised Code. In reviewing whether the seeniingiy broad grant of authority

1' The definition of °retait electric service" (in comiainafion vv1th. the balance of Chapter 4928) also makes it
c.^ear that a service comporent or irtir=,ction is either competitive or non-c-otnpetitive. Because nen-
competitive service components are defined to be everything except compettive service components or
fL:ncfiensr a service cc.}npenent must either be cornpetitive or non-competitive.

12 IEU-Ohio's Reply Brief at 5 (May 30; 2{312;.

{c38-981:5 } ^'s
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contained in SeCton 4907.02, Revised Code, provided the Corn.rnisston with

independent authority to establish rates outside the Commission's traditioriai ratemaking

process, the Court held:

[t]he compreherisive ratemaking formula provided by ifie General
Assernbly is meart't to pro'Lect and balar;ce the interests Of t1he public
utilities and their ratepayers aiike_ Dayton f'ctVer & Light Go. v_ Pu& Llfil_
Carnm., suw-a, 4 Ohio SUc3 91, 4 OBR 341, 447 N.i~.2d 71-13. We cannot
conclude that it was the General Assembly's intent €inder the above
enabaing statute., R.C. 4901,02(A), to permit the PUCO to disregard that
very formafa in instances in which it simply did r?oi agree with the result.
Cf. ("onsumers' Counse1, supra, 67 Ohio St.2d at 165, 21 0.0_3d at 104,
423 N_F.2d at 828 ("the General Assembly undoubtedly did not intend to
build into its recently revised [19761 ratemaking formula a means by which
the PUCO may effortless=y abrogate i:i'tat very formula").13

Although in this instance the Gommissioii suggests it has autt3ority under Sections

4905.04, 4905.05, and 4909.06, Revised Code, and now Section 4905.26, Revised

Pode, instead of the Section analyzed by the Court above, the same legal principles

apply. The General Assembj'y has established specffic staLVory requirements that the

Commission must -fc1lovv to authorize rates and charges for competitive retail electric

seruices. Based on the Court's decision if-, the Columbus .5outherrj f'ovver CamparT 14

case quoted above, the Commission does not have the authority to bypass these

specific requirements.

Additionally, Seci;ion 4905.26, Revised Code, by its terms is a procedural statute

that does not delegate substantive authority to the Gurnmissiori to increase a utility's

compensabon ior a competitive or iion-cgrnpetitive service< It provides a process by

which a complainant may seek a hearrtg or ttie Commission may initiate a hearing to

determine whei;€ier a rate is unjust, unreasonable, unjustly discriminatory, Linjusi:ly

Cerumbus S. Power Co. a/. Ptib.'til. Comm., 67 Oh€o 5;.3d at 540 ;ernphasis in original).
14 Td,

{C38981.5 } 7
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" preferential, or in vioiatiati of Iaw. if the Commission determines tfiat there are

reasonable grounds for hearing, the Corrtrn€ssior= shall fix a time for hearing and serve

notice of ihe hearing. The Commiss€ori then shall coriduct an evidentiary hearing.

^ i-le Commission's aufhor ify under Section 4905.26, Revised Code, io investigate

rates that may be "unjust, urireasonabIe, unjustly discnminatory, ur^justly preferential, or

in violation of law,., however, does not provide the Commission willh the authority to

invent and apply a ratemaking niethodolagy to [ticrease AEi"'-Ohio's compensation for

generaiir;n-relafed capaciiy service. The deterr-nii-iation as to whether a particular price

or rate is unjust and unreasonable can be made only by reference io other provisions of

Title 49, Revised Code, that eiescribe the subject matter t[^^ Commission may address,

the manner in wiiieh that subject maLter may be addressed, arid the criteria the

Commission tnustapp#y to resolve the;ustr?ess and reasonableness issues_

Th° Court addressed this issue in Ohio Utihities Company v- Public Utilities

^ommfssion o; ^^^61*5 arict upheld the Commission's determination that the Ohio Uti#i^ies

Company's existing rates were ^unjust, unreasonable, unju5fly discriminatory, unjustly

preferential, or in vi^^ation of faw" when measured against the statutory ratemaking

formula cortai€ -ted in Section 4909.15, Revised Code. Despiie the CommissioWs

reliance on the Ohio Utilities Case in the Et-itry on Rehearing, the Court in that case did

not find that Sec.tioii 4905.26, Revised Code, provided the Commission any

;ndepend°nt ratemaking authority. Rather, in that case, the "'curf held that the

Commission could establish new rates in a complaint case context by joining its

authorihj to invesiiqate the reasonableness of existing rates under Section 4^LL.26,

" 58 Ohio St2d 153 {1379} (nereinafter'C3hio tlNities Gase').
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Revised Code, with its ratemaking authority under Section 4905.15, i=Zev;sed Code. In

ihe Ohio Uffl^^^^s Case, a complaint was initiated against the Ohio UbIities Company

alleging that its existing rates (whicfia were based upon the osd statutory raterna.king

formula referred to as raprociuciion cosi new) were unjust and unreasonable when

measured against the new si:atu#or-y ratemaking formula (corncrotiiy re;erred to as rate-

based, rai;e-gf-rgturn).16 The Court upheld tiie Commission's investigation under

Section 4905.26, Revised Code, and held that when its investigatory powers were

coupled with substantive ratemakirig authority the Commission could reduce autidii:y's

rates that it found to be unjust and unreasonable.17

Simiiany, in Lucas Coun^l Corr?rrtiss#oners 1./_ Public Utilities Commission of

Ohio,13 the Ccurf- upheld the Commission's determination that Section 4905,26, Revised

Code, did not provide the Cornrr,iss[on with independent authority to order a refund of

previous rates that the complainant argued were unjust and uiireasonabie. Instead, the

Court looked elsewhere in ^ifi^e 49, Revised Code, io see if atioi:her grant of statutory

autIiorrty could be coupled with the Commission's investigatory powers under Section

4905526, Revised Code, to uphold tiie Commission-ordered refund_19 Finding no grant

of atithorry to order the refund, the Court affirmed the Commission's dismissal of the

Compiaint.

Conimissiorr dec3sians have also recognized that Section 4905.26, Revised

Code, is only procedural in nature and hold that a de%errriination of whether a comp:aint

93 td. .at 157-159.

97 Id

80 Ohio s-^M 344 (1997):
See id_ at 347-348.
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under thai Section sets out grounds for relief is determined by reference to tIie

substantive provisions of 'Lhe law whicti the Cornt-nission must foi1ow when engaged in

ratemaking.

For example, in a complaint case brought by the Office of the Ohio Consumers'

""'ounsel ("OCC") against ^Alest Ohio Gas Company ("West Chiori), OCC alilegec£ that

West Ohio's approved rates were excessive and <herefore unjus"L and unreasonable

because West Ohio was eaming a return on equity well in excess of the level a^thorized

to set the company's rates.213 West Ohio moved to dismiss on the grutind 'Lhat OGC had

failed to allege grounds r^n which relief could be gran^^d _21 The Commission dismissed

tl-ie complaint, hofding: `#he complaint must, at minimurn, Coritair^ ai'iega"Lions that, if true,

would support a finding that the rates exceed 'thtise which would be defermit^ed under

[the statutory rate setting formula set oui in Section 4909_15, Revised Code ]"72

The precedetit established by cases dealing with the nature and scope of the

Commission's autharity under SeCt-ion 4905_26= Revised Code, is consistent wi-th the

Court's hoiding that the Commission may not invent penalties under the emergency

statute, Section 4909.16, Revised Code_ Like Section 4905:26, Revised Code, the

emergency s'tatufie provides iTie Commission willli authority to alter or amend rates when

it determines that an emergency exists. The range of relief the Commission i-pay order

under that Section, however, is controlled by the substantive requirements that the

Commission must follow to measure the amount of rate relief __, at it may lawfully

`f' !rt the Avlafter of the Ccstxtp#airrf of the Office o, Consu;rers' Coctnsel, State of tJf;iu, on Behalt of the
Re.sidential Customers of West Ohio Gas Company v. West Ohio Gas Company, Case No. 88-1743-GA,-
CSS, Entry at 1 (Jan_ 31 ,1 988) {hereinafter°Wesf Ohio Case"`}_

a' 'd. at 3_

22 Id_at11
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entertain and grant< And, like SectiOn 4905_26, Revised Code, Sectia<-t 4909.16,

Revised Code, does not permit t^et"'-,orr:rrission to supervise or regulate in areas where

it has not been given jurisdiction.

In Ohio Manufacturers' Association v. Public I.1ti#ities Commission of t3hio,23 the

^omr nission asserted a+athority under the emergency statute (Section 4909. 16, Revised

Code) to authorize a public ut<iity to levy penalties against a consurner for natural gas

consumption in excess of stated Iimttations; The Court reversed the Commission's

order_ Because Section 4905_04, Revised Code, 1imitea the Commission's jurisdiction

to the regulation of public ut[lif:es and railroads, the Court held, ",ralithough the foregoing

regulatory powers are broad, tne General Assembly has granted no such power to the

commission"24 to enforce such penaities. Furthermore, t^e(Dommission coutd not justify

its assertion of author(ty based on a federal order permitting the federally regulated

pipeline pr ovi€ting natural gas to penalize the public utility if the public utilfty's

consumers used more gas than the arnoutit allocated. As the Court c-oncluded, the

Commission possessed no pofver or authority except that conferred and vested in it by

statute, and no statutie authorized the iComm;ssion to delegate to apubliC Liti[ity the

power to penalize. a consurner."

Finally, the Commission €tseif has ruled that comp{aint cases initiated under

Section 49E35.26, Revised Code, are siot tiie primary method for the Commission to

niodify or approve rates. Historically the Commission has only autlior[zed rates

pursuant to Section 4305:26, Revised Code, in very "limited circurnstances7 and lias
I

23 46 Ohio SUM 214 (1976) {thereinafter "QUA Case°}-
24 id,

at 217.

25 #d.
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only done so in accordance with grants of authority found elsewhere in Title 49, Revised

Code, e-g-, Chapter 4909, Revised Ccde-2' For instance, in art Opinion and Order

issued earlier this year ir? Suburban Natural Gas Company's se1f-complaint can'se, the

Comrrissio€l stated that such "lim;%ed Lircurnstances" exist,

only when the impac'L of t€-te rate change has been directed to PaTticc€lar
customer classes, has occurred during a rate proceeding, has been
temporary in duration, or occurred in the context of an emergency rate
proceeding, pursuant to Section 4909.16, Revised Coc€i~_ Further, 'Liie
Commission has, in prior cases, found that, if tne proposed charges are
not agerteral-, across-ttte-board„ rate increase, which would affect all of
the CrsmDany`s customers and, if the seif-eompiaint mec1ianisrr€ will protect
t,",,e compat-€y`s customers' interests, it is appropriate to consider the
reasortab[eness of charges proposed by the u-t€iity. See, In the Matter of
the ,SeI'IE-Cornplairrt of Akron Thei-ma1 Limited Partnership Case No. 04-
1298-H-i-Si:.i~, Firiding and Order (November 3, 2004}, where the
Commission approved a,ue€ cost surcharge rider, subject to reftind, and
only peaidirig the detertnination of abasa rate case of the company; In the
Matter of the Seff CompFaint of Paramount Natural Gas Company
Concerning its Existing 7"ar.=ff Provisions Regarding Charges for Installing
a Positive Shut Off Drip, Case No. 98-1-1-90-GA-SLi', Finding and Order
(January 14,1999), where the Commission approved a charge applicable
s.oieiy to those customers requiring installation aF apositiue shut-off drip
device; In the Matter of the SeJf Cornplaint of Columbia Gas of Ohio, Inc.
Co^^ei-nirtg Cer-fain of its Existing Tariff Provf^.s^^ons, Case Na_ ° 3^-- f 569-
GA-SLF, Entry (Dece-rnber 7,1995), where tne Commission approved the
transfer and exchange of certain facilities between Suburban and
Columbia, but without any cost to customers; and In the MiRfter of the
Application of Ohio Gas Company to Establish a Charge for Bad Checks
and a Charge fotFi?eGonneCtion of Service After Regufar Business Hou.rss
Case No. 87-2068-GA-SLF, E€itryIkJanuary 10, 1989), where the
Comrr€issio€i approved a $10.00 Ciiarge to be applied to customers who
issue checks or other instruments backed by insufficient fur€ds-27

Thus, contrary to the Commission's assertions in the Entry on Rehearing, the

Commission has fo€ind that Section 4305-26, Revised Code does ^^xx^ sprovidea the

26 1n the Matter of the Sehf-Complainf of Suburban Nlafutaf Gas Company Concerning its Exisfirig Tariff
Provisions, Case No. 41-5846-GA--SLF, Opinion and Order at 6 (Aug. 15, 2012). See aIsg 017io Utilities
Case. 58 Ohio St2d at 157-159.

27 1n Ma lUlager- of the Self-Complaint of Suburban Natural Gas Company Concerning its Existing Tafiff
Pr-ovisions, Case No. 11-5846-GA--SLF, Openion and Order at 6{A:ug. 15,2012).
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Commission with r_orisiderable authority to initiate proceedings to investigate the

reasonableness of atf} rate or charcie reiicfered or proposed to be rendered by a public

Ut?};ty.'`^ :r^sfead, fhe Gommiss#0n has held that "1€rnited circumstarices" exist that allow

the Commission to alter rates based on Section 4905.2-0, Revised Code, and even then,

the Commission's authority to do so vias tied back to the substantive raternaking criteria

found elsewhere in Title 49, Revised Code.

Here, the 1(."ornmission (ias not identified ftle Griteria, 1.e., the raterr(a3< ►ng

authority, by which to judge whether current rates are "unjust, nreasorab€e, unjustly

discriminatory, utijustly preferential, or in violatiort of Iaw.n29 Without referenc-e to the

sta:tcrtory ratemaking authority, it is simply impossible for the Commission to conclude

that an existing rate is UtIILIst or unreasonable itriasmuch as there is nothing to compare

the current rates against. Thus, because there has never beer, an allegation that AEP-

Ohio was not receiving what would otherwise be ^uffiorized by law, the Commission

was required, based rAporl its own precedent, to dismiss the comp(aint.3°

Of course, the Commission car;nat point to any provision of Title 49, Revised

Code, which authorizes the Commission to invent or apply a cost-based raterrsaking

methodology for the purpose of uniquely and significantly increasing the compensation

of an electric distrbuiion ut%lity {°^DU"} for the provision of getieration-reiated capacity

service because no sucli statute exists. Chapter 4909, Revised Code, is the only

Chapter of Title 49, Revised Code, that provides for a cost-based mettiodology for

increasing an EDU's campens-atioti; however, that ChaWter only applies to non-

28 Enfry on Rehearing at 9.

29 Seet=or 4905_26, Revised Code.

30 West Ohio Gas, Entry at 1(Jart. 31, 1988).
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competitive retail electric services. By operation of law, ge-r?eration-re(ated capacity

service has been deei-ied compefititre.31 and the Commission has held that generat^;^r€-

. re3ated capacity service is a wholesale service rather than retail_32 Further, even if that

Charter could be made applicable, the Commission excluded any ability it might

othervv[se have to rely an that i(D'hapter to sLtppott ihe Capacity Order by completely

failing to comply with the statutorily mandated requirements contained =n ti7at Chapter. 33

Likewise, the Federal Energy Regulatory Commission (LFERCn)-approved Reliability

Assurance Agreemeiit ("RAA"), just like the fiederai' gas curtailment order the

Commission relied upon in the QP.4A Case, cannot be used to expand the Commission's

subject ;ratterjurisdiction into areas either not provided for or explicitly prohibited by the

General AssemblY-

Furtherrr2ore, throughout the nearly fi}ro-year history of this case, the Comi;iission

has never alleged that the existing rates, set [n accordance with PJM ;raierconnection,

L.L.C.'s. ("PJNV) Reliability Pricing Model, ("RPM"), are unreasonable, unjust, undu;y

discriminatory or preferential, or othervv;:se in violati4ji of law. In fact, the Commission

approved the use of RPM-Based Pricing in its initial order opening the investigation in

this case,34 aufihorized the use of RPM-Based Pricing from January 1, 2012 throuc^h

May 30, 2012535 and the Coi;^mission has determined that public policy requires that

31 Section 4928.03, Revised Code.

^" Capacity Order at 13; Entry on Rehearing at 19-20,

33 See Capacity Order at 13; #i~LJ-Oh"ica's Applir,ation for Rehearing of the July 2, 2012 Opinion and Order
and Memorandum in Support at 25-30 (Aug. 1, 2012}.

^ Entry at 3 {Dec.. 8, 20 10}.

35 RPM-Based Pricing was the sole method of compensation for AEP-Ohio through Dmceinber 31. 2012.
3egi::nina January 1, 2012 and continuing through May 30, 2012, ALR-Qhio received coerspensat#on for
generation-related capacity service based on tvo pricing tiers. The first ter, however, remained tied to
RPM-Based Pricing- See, e.g.., Entry at 1-8 (May 30, 2012).
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AEP-Ohio cliarge CRES provieiers the RP M--Based Pfice through ti-ic- 2014-20115 P-IM

deiivery year. Additionally, RPM-Based Pricing has b^ep determined t0 be reasonable

throug€i FERC's approval of the RFA,36 AEP--C3hio previously used i='PM--Baseci Peicing

to develop the capacity component of the competitive benchmark prices that AEP-C3hici

used to compare the results under Section 4928.142, Revised Ccde, and all oti=er

EDUs in Ohio receive compensaticin for ger,eration-reieted capacity service in

accordance with RPMI-Based Pricing. Thus, by all accounts, RPM-Based Pricing is just

and reasonable and cannot be displaced by the Commission.

The Commission has concluded that RPM-Based Pricing would be insufficient to

yieid reasonable compensation for AEP-Ohio's provision of capacity to CRES

providnrs_J7 However, at rier time throughout fh;s iengtliy proceeding has the

Commission identified how it is measuring just and reasoriable compensation and this

or^:^ission effectively bypasses ti ie-, statutory obligations which the Commission must

satisfy before it can increase utiiity bills. Also, since tiie source of RPM-Based Pricing is

a contracc binding on AEP-Ohio and approved by i=ERG, demonstrating that RPM-

Based Pricing yields unjust and tinreas^i-iabieness compensation requires AEP-Ohio to

safisify a ^`ob#Ie-Sier-ra revie'w standard that the pricitig under the RAA is nrti: in the

public ;nterest.38 Neither AEP-Ohio nor the Commission deinonstrated that continuation

3£ =See PJr^T lnferconnacticH:, L.L.C., 115 FERC I[ 61,079 i2^I#^6} (finding preexisting pr^cing model to be
uniust and unreasonabie}; Pjh9 lrterconnectiorr, L.LC_, 1 s7 FERC V 61,331 (2006) (approving, vv-itFt
condii.ions, the RPM); f'.iA4 lnterconnecgan, L,L..C., 119 FERC 1161,318 (2007} (clarifying nature and
extent of order approving the RPM)-

37 Opinion and Order at 23; Entry on Rehearing at 36.

38 F1'C v.Sierra- Pacific Power Co., 350 L.S. 343 (1956); United Gas Co_ v. t,4obile Gas Cozp., 350 U.S_

332 (f956).
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of i;PN/,'--Based Pricing is contrary to the uubiic interest. And as mentioned above, the

Cornrnission found that the con"inuaiion of RPM-Based Pricitig is in the public interesi.39

The Commission must proactively respect and fo(;cw the i:at.4,,. Yet; throughout

this proceed;ng the Cornmissin,n has repeatedly strained to evade this most

iundamentai obiigation for ;mhe purpose of increasing utility bills and depriving

consumers of the full opportunity '10 benefit from iovver generabon supply prices

avafiabie from CRi"S providers. What the Commission has dntie here is not just, it is

tiot lawful, and it is not right.

In summary, the Commission is specifically barred by Seciicii 4928.05(A)(1 );

Revised Code, from using its supervisory and reguiatory investigatory au'Li7ority in

Chapter 4905, Revised Code, including Sec#iori 4905.26, Revised Code, io address

pricinct for any r.,^eneraiion serviee. from the point of generation to the poirit of

cansumpition .40 Add"itionaiiy, even if the Corn€n=ssion was not specifically barred under

Section 4928.05(A)(1), Revised Code, fram invoking Section 4905.26, Revised Code,

that statute does not provide the Commission with independent or unconditional

aut-horil-i{ to grant rate relief. Finally, the Cornmission has held that rates can only be

established under Section 4905e26, Revised Code: in "ii;nifed cirsu.rnsi;ances" and then,

oiiiy in accordance with other ratemaking statutes. 1-he Co€nrrmissipti has violated its

own holdings regarding the nature and scope of any authority that the Commission may

possess under Section 4905.26, Revised Code. For these reasons, ftie Entry or€

Rehearing is unlawful and unreaso^abie_

3s Capacity Order at 23.

Section 4928,05, Revised Code.
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2_ The Entry on Rehearing is unlawful and unreasonable because any
supervisory and regulatory authority that the Commission may
possess under Sections 4905.04, 4905_05, 4905,06, and 4905.26,
Revised Code, extends to an electric light company only when ft is
"engaged in the business of supplying eIt-ctricity for l€gh'<, heat, or
power purposes to consumers within this tate,s14l and does not
extend to the supervision or regulation of wholesale transactions
such as the wholesale transactions between AEP-Ohio and CRES
providers.

In the Capacity Order, the Commission asseried that capacity service is not a

retail servic;e:

jt,n this case, the electric service in quastien "i.e., capacity seriice) is
provided by AEP-Ohia for CRES providers, wi'th CRES providers
compensating the Company.in return for its ^Fixeci Resource Requirement
("FRR")] capacity abligatians. Such capac=ty service is not provided
cfirec^y by AEP-Ohicr to relta:l customers_ Atthoug^i the capacity service
benefits si1[}ppi11C,,J cust£?Iiiei's iri due course, they are initially one step

removed from the transaction, w#iich is more appropriately characterized
as an ifiitras'tate whoIesa(e42 matter between AEP-Ohio and each CR%.S
provider operating in the Company's service terqtery ^^

The Entry on Rehearing a,sr^ ^n-firms the Commission's assertion that "capacity

service' is not a retail service:

AEP-Ohio's provision of capacity to C REC providers _.. is nei a retail
electric set-vica _.. .T-he capacity service in quest-on is not provided
directly by AEP-Ohio to retail customers, but is rather a whole transaction
between the Cempaiiy and CRES providers_ Because AEP-Ohio's
capaci'Ly costs are not direLtly. .assignable or allocable to retail electric
generation service ... 44

41 Secfian 4905.03(C), Revised Ccxie_
az

it is LMclear what the Commission means by the use of t1e. words "intrastaiewhotesale". The United
States Supreme Courf has field that electricity is inherently in interstate ^Ommeree_ See jqew Yo€k et a;.
v. FERC et aI , 535 U.S. 1 (2002); FPC v. £lorir#a Power & Light CaT ; 404 U.S. 453 at 454-455 (1972).
And, the RAA itself s^eeifies that the capactf respansibiii-i-y discussed therein is a regiorial respcns€biiity
for the entire rrtultistaie footprint of P.1tvt, 3-E13-C)hiv's ADpIication for Rehearing of the July 2: 2012
Opinion and Order and Mernorardum in Support at 45 {Aug. 1, 2012}; FES i*x. 3'iGA at 4, 21; Tr. 1Ic,. Vi:
at 1346-1343. In plainer ivords, there is na such thing as `=ntrasfia%e wFoies21e' electric service.

43 Capacifij Order at 13 (internal citations ormif#ed)-

`^4 i=.^txry on Rei-tearing at 19-20.
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The Comrnissior<'s determination that generation-related capacity service st;ppiied to

CRE Sproviders is awho;esaie service and rot subject to Section 4928_05(A)(1),

Revised 1-31ade; however, offers the Commission no advantage. Ttie Commissioti's

reliance on Chapter 4905, Revised Code, including Sections 4005.04, 4905.05,

4905.06, and now on rehearing Sect;on 49.05.26, ReVised Code, to reguiace capadty

service is unlawful and unreasonable because ihose, Secttions apply to only retail

servic¢s:

Seci:iors 4905.04, 4905_05, 4905.06, aiici: 4905_26, Revised Code, all apply to

public utiiii:[es as tha^ term is defined in Sections 4905.02^5 and 4905_03,`6 Revised

^ode. Those S^c'tions specify that apubiic utility subject #o the Commission's

jurisdiction must be a company engaged in t4ie busiress of supplysr#r^ electricity to

consumers, i~e., it must be supplying a retail service. The definition of a public uti(ii:y

also speciffica!iy exempts regional transmission oraganizations ("RTOs"), such as PuM,

the efitity t[-tat actually bills CRES providers for Wholesaie capacity service. As

mentioned above, the Commission held that it was not regulating a service provided to

consurners; rafiuier, it held it was regulating awho%esaie set-vice provided to CRES

providers. Tlius, if' the Commission's definition of capacity service as awhotesale

service is correct, the Commission has no authority under Chapter 4905, Revised Code,

"5 °°As used in this chapter, 'public utility' =neludes every corporation, cornpany, copartnership, person, or
assoc:iatiort, the iessees, tmsf¢es, or receivers of the foregoing, defineci in section 4M5.03 of the Revisec!
Code, including any public utility that operates its utility iict for profit ... .a  Section 4905.02A), Reviseci
Code_

4s SecfiBn 4905.03, Revised Code (Public ubIi#y company definitions) provides that ihe definition of a
public utiliey includes '[a}n electric [ight rompany, wfien engaged in ihe business of supplying efectrr`city
for ficxht, heaf, or power purposes to consumers within this state, includirg supplying eiecttic transmission
service for e1eciricity delivered to sonsur:-ters in this state, but excluding a regional trans:rrtissior
grganizatic:n approved by the federal energy regulatory ca n-irrtission ' Section 4905,03(C), Revised Cocis
(emphasis added).
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to reguiate the service or substantially increase 'tlie Campensatior€ available to

AEF'-ohio for providing such service. Therefore, the Commission's assertia€i that it can

regulate a wholesale rate under Chapter 4905, Revised Code, is uniawful ar€cf

u€ireaso€iabie.

i;ll. CONCLUSION

As demonstrated herein, the Entry on Reiiearing is unlawful and unreasonable

becau,se' the Commissions lacks authority to regulate generai;ion capacity service under

Chapter 4905, Revised Code, regardless of whether that service is de-ff€^ed as retail or

wi•3o1esale_ Section 4905.26, Revised Code, does not expand the Commission's

substantive authority to autt:orize rate relief beyond that which the General Asserr€blyr

has gra€ited and cannot, in any event, provide tiie Commission with authority the

General Assembly has specifically dert'ted ihe Cornmission. Because t€^e Commission

lacks the requisite authority to increase AEP-Jhio's ccampensatiotl for generation

capacity service suppiieci to CRES providers to $188_881megawatl:-day ("MW-day"`^, t€^^

Commission must grant rei^ear"€ng and ter;ni€iate any autf^o^^ 1^EF €^^ia has to collect

(either currentiy or thrc^^^gh deferral mechanisms) such increased co€npensai:ion for

ger€eratioti-reia:.ted capacit^.f service_
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BEFORE

THE PUBLIC UTII..ITlES COMMISSI(UN OF Oi-tiO

In the Matter of the Commission fZeview of ^
the Capacity Cttarges of Ohio Power Company } Case No. 10-2929-EL-UNC

}and Columbus Southern Power Company.

INDUSTRi;4L ENERGY USERS-OHiO'S

APPLICATION FOR REHEARING OF THE JULY 2, 2012 OPINION AND ORDER

Pursuant to Section 4503.10, Revised Code, and Rule 4901-1-35, Ohio

Administrative Code ("O.A_C:"), [ndustrial Energy Users-Ohio {"iEU-Ohio"} respectfuiiy.

subrriits this Application for Rehearing of the Opinion and Order issued by the Public

Utilities Commission of Ohio ("Commission") on July 2, 2012 authorizing Ohio Power

Company ("OP") (now merged with Columbus Southern Power Company or "CSP" as

"AEP-Chio") to increase the price corripetitive retail electric service ("CRES") providers

pay for generation capacrty sorvice: The July 2, 2012 Opinion and Order ("July 2nd

Order") significantEy increased AEP-Ohio's capacity price from the market-based price

established 'by P'JM Interconnection, LLC's ("PJM") Reliability Pricing Model ("RPM")

(uRPM-Based Pricing"). RPM-Based Pricing is the default pricing mechanism under

PJM's Reliability Assurance Agreement or "RAA" (which, by its terms, is govemed by

Delaware law) and the pricing mechanism adopted by the Commission as part of

AEP-Ohio's current standard service offer ("SSC3") rates_

The July 2"a Order also authorized AEP-Ohio to charge above-market and

arbitrary prices for capacity thratagh the extension of AEP-Ohio's two-tiered generation

{c381e3:s }
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capacity service pricing scheme (as altered by the CorYimission to move prices further

away from the market-based price), and authorized AEP-Ohio to defer for future

collection an amount in excess of RPM-Based Pricing ("Delayed Recognition Pracing

Scheme"). The July 2"d Order is unfawrFul and iinreasDnable in ttie following respects:

1. The July 2"d Order is unlawful and unreasonable since any authority
the Commission may have to approve priees for generation capaeifiy
service does not. permit the Commission to apply a cost-based
methodology or resort to Chapters 4905 and 4909, Revised Code, to
supervise and regulate pricing for generation capacity services.
Similarly, the order is unreasonable and unlawful to the extent that it
states or otherwise suggests that AEP-Ohio has a right to establish
rates for generation-related 'services that are based, on any cost-
based ratemaking method including the ratemaking methodology
identified or referenced in Chapters 4305 and 4909, Revised Code.

2. Assuming for purposes of argument that the Commission has
authority to authorize the billing and collection of a generation
capacity service charge ^ursuant to Chapters 4905 and 4909,
Revised Code, the July 2 '^ Order is nonetheiess unreasonable and
unlawful because AEP-Ohio failed to present the required evidence
and the Commission failed to comply with the substantive and
procedural requirements oonta9ned in such Chapters.

3. The du1y 2`°d Order is unreasonable and unlawful because it
unreasonably impairs the value of contracts entered into with CRES
providers by retroactively altering the capacity pricing method that
was in place when such contracts were executed. The unlawful and
unreasonable impairment arises, in the partieutaa° circumstances
presented by this case, because the RPM-Based Pricing method
establishes generation service capacity prices three years in
advance and the July 2d , Order alters the Gapacity prices that had
been fixed and were known and certain at the fime such contracts
were executed. To the extent the Commission has any authority to
approve prices for generation capacity services by altering the
ratemaking methodology, that authority may not be lawfully
exercised to affect the prices established by the capacity pricing
method previously approved by the Commission, in force by
operation of law and known and eertain- for contracts entered into
prior to the effective date of the new capacity pricing method.

4. The July 2d Order is unlawful and unreasonable inasmuch as the
Commission failed to restore RPM-Based Pricing as required by
Section 4928.143(C-)(2)(b), Revised Code, when it rejected
AEP-Ohio's ESP in February 2012.

{C3&i89:8 } 2.
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^. The July 2°d Order is unlawful and unreasonable inasmuch as it
authorized AEP-Ohio to collect an above-market rate for generation
capacity service, which will allow AEP-Ohio to collect transxtion
revenue or its equivaCent in violation of Ohio law and AEP-Ohio's
Commission-approved commitment to not irnpose lost generation-
related revenue charges on shopping customers.

6. The July 2"d Order is wniawful and unreasonable inasmuch as the
Commission failed to adopt the uncontested recommendation of
IEU-Ohio witness Kevin Murray contained at pages 33-34 of IEU-Ohio
Exhibit 102A, which, if adopted, would provide much needed
transparency to the process AEP-Ohio used to derive the billing
determinants for generation capacity service.

7. The July 2"d Ordhr* is unlawful and unreasonable inasmuch as the
Commission authorized AEP-Ohio to collect above-market prices for
generation oapacity service, which will provide .AEP-47hio's
generation business with an unlawful subsidy in violation of Sectiort
4928.02{H}, Revised Code.

8. The July 2"d Order is unlawful and unreasonable inasmuch as it
violates the comparability requirements in Chapter 4928, Revised
Code, which requires the generation capacity service rate applicable
to CRES providers or otherwise to shopping customers to be
comparable to the generation capacity service rate embedded in
AEp-Ohio's SSO rates.

9. The July Z"d Order setting a generation capacity rate under PJM's
RAA is unlawful and unreasonable inasmuch as the order violates
the plain language of the RAA, which must be interpreted under
Delaware 1aw (the controlling law under the RAA).

a. The . admirtistra.tively-deterrnined:. "cost-based" rates for
AEP-Ohiv's certifed -- electric distribution -seruice area
contained in the ,3taiy 2"d Order violate the 'pEain language of
Article. 2 of the RAA that states the RAA has a region-wide
focus and pro-competitive purpose.

b. Even if cost-based rates were established pursuant to the
RAA, the Commission unlawfully and unreasonably based its
determination of "cost" upon the embedded cost of
AEP-()hio's owned and controlled generating assets based on
a defeefive assumption that such generating assets are the
source of capacity available to CRES providers serving
customers in AEP-Ohio's certified electric distribution service
area. The RAA requires that any change to the default pricing,
RPM-Based Pricing, must be just and reasonable and looks to
the FRR Entity, and the FRR Entity's Service Area and the
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Capacity Resources in the FRR Entity's Capacity Plan to
establish any pricing other than RPM-Based Pricing. Based on
the plain rneaning of the word "cost", the July 2d Order's
sanctioning of the use of embedded cost to establish
generation capacity services is arbitrary and capricious. In
addition, the uncontested evidence demonstrates that
AEP-Ohio is not an FRR Entity, AEP-Ohio's owned and
controlled generating assets are not dedicated to serve Ohio
load and also demonstrates that AEP-Ohio's owned and
controlled generating assets are not the Capacity Resources
in the FRR Entity's Capacity Plan. In such circumstances, the
Commission's reliance upon embedded cost data for
AEP-Ohio's owned and controlled generating assets to
establish the cost incurred to provide generating capacity
services to CRES providers is arbitrary and capricious.

°It}. The July 2"d Order is unlawful andl unreasonable inasmuch as the
Commission violated Section 4903.09, Revised Code, by failing to
properly address all material issues raised by the parties; the Ohio
Supreme Court has held that the failure to address all material
mattars brought to the Commission's attention is a reversibfe error.

-1 1_ The July 2"d Order, which offers AEP-Ohio the opportunity to obtain
above-market compensation for generation capacity service through
a deferred revenue supplement [computed based upon the difference
between RPM-Based Pricing and $1 88.88tmegav+ratt-day ("MW-day"),
including interest charges) is unlawful and unreasonable for the
reasons detailed below.

a. The above-market supplement conflicts with the policies
contained in Section 4928.02, Revised Code, which relies upon
market forces, customer choice and prices disciplined by
market forces to regulate prices far competitive electric
services.

b. The Commission is prohibited under Section 4928.05(A),
Revised Code, from regulating or otherwise creating a deferral
associated with a c+ompefitive retail electric service under
Section 4905.13, Revised Code. The Commission may only
authorize deferred collection of a generation service-related
price under Section 4928.144, Revised Code, and any such
deferral must be related to a rate established under Sections
4928.141 to 4928,143, Revised Code.

c. The Commission unlawfully and unreasonably authorized
AEP-Ohio to defer the collection of generation capacity service
revenue. Under generally accepted accounting principles,
only an incurred cost can be deferred for future collection. To
the extent that the July 2 nd Order implies the Commission's
intended use of Section 4928.144, Revised Code, that Section
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also requires the Commission to identitjr the incurred cost that
is associated with any deferral, a requirement unreasonably
and ttnlavvfufly neglected by the July 2`' Order.

d. The Commission unlawfully and unreasonably determined that
allovving AEP-Ohio to impose above-market prices for
generation capacity service was appropriate to address
AEP-Ohio's claims regarding the financial performance of its
generation business, the competitive business segment under
Ohio law.

0. The Commission unlawfully and unreasonably authorized
AEP-Ohio to increase the above-market revenue supplement
by adding carrying charges to the deferred supplement
without any evidence that carrying charges, or any specific
level of carrying charges, are lawful or reasonable. To the
extent that the carrying charge allowance is computed based
on a weighted average cost of capital ("WACC") method or
AEP-Ohio's embedded cost of long-terrn debitS it is also
unreasonable and unlawful because it is excessive, arbitrary,
caprioioufs, and contrary to Commission precedent.

$. The July 2nd Order is unlawful and unreasonable because it
fails to recognize that the rates and charges applicable to non-
shopping cu^,torreers also are providing AEP-Ohio with
compensation for generation capacity service, it ignores. or
disregards the fact that AEP-Ohio has maintained that non-
shopping custamers are, on average, paying nearly twice the
$188.88/MW-day price, and it fails to establish a mechanism to
credit such excess compensation obtained from non-shopping
customers against any deferred balance the July 2d Order
works to create by comparing RPM-Based Pricing to the
$188.88IMW-day price. The non-symmetrical and arbitrary bias
embedded in the July 2"d Order's description, of how the
deferred revenue supplement shall be computed guarantees
thaf AEP-Ohio shall caltect, in the aggregate, total revenue for
generation capacity service substantially in excess of the
revenue produced by using the $188.881MW-day price to
determine generating capacity service compensation for
shopping and non-shopping customers.

12. In addition to the individual errors committed by the Commission
which are referenced or identified herein, the totality of the
Ccarnmissioan's conduct throughout this proceedang, including the
July 2°'d Order, is arbitrary and capricious, an abuse of discretion,
otherwise outside the law and "... at variance with `the rudiments of
fair play' (Chicago, Milwaukee & St. Paul Ry. Co. v. Podt, 232 U.S. 165,
232 U. S. 188) long known to our lav,r.fJ "The Fourteenth Amendment
condemns such methods and defeats thern." West Ohio Gas Cd: V.
Public Utilities Comrrrtssinn, 294 U. s< 63 (1935).
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13, The July 2"d Order is unlawful and unreasonable inasmuch as the
Commission failed to direct AEP-Qhio to refund the a6ove-rnarket
portion of capacity charges in place since .lariuary 2012 or credit the
excess collection against regulatory asset balances otherwise
eligible for amortization through retail rates and charges.

On July 20, 2012, American Electric Power Service Corporation (^AEPSC"),

acting as agent for AEP-Ohio, filed a renewed motion and request for expedited rulings

with the Federal Energy Regulatory Commission ("FERC") in Docket Nos.

ER'i 7-2183-001 and EL'! 1-32-000. In this renewed motion, AEP-Ohio has once again

asked EERG to use its authority to bypass the Commission so that AEP-(,hia can obtain

higher compensation for generation capacity service than the compensation specified in

the July 2"d Order. Thus, in AEP-Ohio's view, the Commission only has jurisdiction to

address generation capacity service pricing so long as the Commission sets the price

high enough and in a way that feeds AEP-Ohio's ambitions to block shopping. In other

words, the unreasonable and unlawful actions by the Commission discussed herein are

now being used by AEP-Ohio as a platforrri to launch further initiatives to insulate its

generation business frotY7 the discipline of rnarket forces and bring injury to Ohio and its

citizens. AEP-Ohio's conduct shows that AEP-Ohio sees the July 2nd {7rder's disregard

for the law and policy of Ohio as a Commission invitation to escalate its anti-consumer

and anticompetitive campaign. If the Commission persists in its illegal and

unreasonable to[erance of AEP-Ohio's bad legal theory and behavior, it will further

positiort AEP-Ohio and its affiliates to plunder the public interest.

The focus here is mostly on the anticompetitive and excessive compensation

consequences of the July 2m Order. Yet, these unreasonable and unlawful

consequences lead to other major problems. The confusion created by the tlip #lopping,

the multi-venrie--multi-case process that has transformed adjudication at the
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Commission into an endurance coritest, the litigation churning and forum shopping has

left ctastorrzers and, to a lesser extent, CRES providers «rithout the ability to make

inforrned decisions about how and when customer choice rights can be exercised in

furtherance of Ohio's stated policies. What AEP-Ohio has been unable to thwart

through its anticompetitive and excessive pricing, AEP-Ohio is freezing out through the

creation and maintenance of perpetual mysteries that defy "app[es to apples"

compar►sons_

As discussed in the memarandum in support attached hereto, lEU-Ohio

respectfully requests that the Commission grant this application for rehearing; forthwith

terminate any authority that niay permit AEf'-4hio to bill or co[lect compensation based

on its two-tiered capacity charges or based upon the Delayed Recognition Pricing

Scheme; "issue such order as is necessary to continue the provisions, terms, and

conditiorts of the utility's most recent standard service offer..."' which, in this case,

includes the establishment of generation service capacity prices by means of RPM-

E3ased Pricing, and to refund to customers the above-market capacity revenues

AEP-Ohio has collected since January 2012.

Even if the Commission's good intentions are behind the July 2"a Order, the

Cornmission must now surely see that the Commission's good infentions only work to

enable and inspire behavior by AEP-Ohio that cannot be reconciled with the public

interest.

' Section 4928_143(C)(2)(b), Revised Code.
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Respectfully submiifed,

Samuel G. Randazzo
Frank P. C3arr
Joseph E. Oliker
Matthew R. Pritchard
PVfCNEFS I/VAL_LACE & NEJRICK. LLC
21 East State Street, 177N Flccr
Columbus, OH 43215
Telephone: (614) 469-8000
Teleccpier: (614) 469-4653
sam @mwncrrih.cam-
fdarr@mwncmh.com
joliker@mwncmh_corrr
mpritchard rr mwncmh.com

Attorneys for Incltsstrr"al Energy Users-C7hio
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BEFORE

THE PUBLIC UTILITIES GQMMESSfOM OF OHIO

In the Matter of the Commission Review of ^
the Capacity Charges of Ohio Power Company ) Case No. 10 2929 EL UNC

and Columbus Southem Power Company. )

MEMORANDUM IN SUp^PORT

^. BACtCGROEJhIC3

At issue in this proceeriing is the level of compensation AEP-Ohio receives from

CRES providers for the capacity AEP-Ohio has dedicated to its regional transmission

operator ("RTO"), PJM, which directs the operation of AEP-Ohio's high voltage

transmission facilities. PJM is tasked with ensuring the high voEtage transmission

facilities under its supervisory control operate safely and re[iably.z Unlike most

commodities, electricity cannot be readily or economically stored in sufficient quantities

to meet day-to-day dernand_ Therefore, to meet the needs of electricity consumers,

PJM has established market-based mechanisms to compensate resources ("Capacity

Resources" as defined by PJM) required to maintain a proper balance between supply

and demand.

To obtain the Capacity Resources3 PJftti determines are necessary to maintain

reliabiCity, - PJM operates markets to solicit and obtain sufficient resources.4 These

markets are governed by rules embodied in PJM's RAA,5 a FERC-approved contract

z l E t1-0h io Ex. 9 R2A at 6.

As capitalized herein, 'Capacity ResQurces' carries the definition supplied under the RAA. FirstEnergy
Solutions Corp. (°EES") E^c_ 11 DA at 6.

4 I EU-E)hio Ex. 102 at 5-6.
5 Id. at 10. The RAA is FES Ee.' 110A.
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that all load serving entities ("LSEs") within PJM rrtust execute. Ti^e RAA provides two

options for 1__SEs to demonstrate that they have adequate Capacity Resources,'5 which

as defined under the RAA include both supply-side and demarid-side resources,7

RPM is the primary approach relied upon by the majority of LSEs to rneet their

capacity obligation wittiin the PJPvI region. Under RPM, PJM conducts periodic capacity

auctions to obtain a'[evel of Capacity Rescurces necessary to meet forecasted load

levels plus a sufficient reserve amount." Capacity Resources are offered into the

auctioiis at a specific price at which the bidder is willing to commit its capabilities to PJM

for an upcoming delivery year.9 PJM stacks the Capacity Resources by their offer

prices and the auction clears the required level of Capacity Resources based upon the

lowest offer prices to meet the specified target le:vel.i° The last and highest price offer

that is needed to satisfy PJM's target capacity level determines the ciearing price paid

to all resourcess Capacity Resources receive this clearing price for the quantity of

capacity that clears in the auction for the entire delivery year. All LSEs pay RPM-Based

Pricing for the capacity obligation associated with the load they serve; this payment is

mitigated to the extent the LSE cleared a Capacity Resource in the RPM auctions.

As an alternative to RPM, an LSE can elect the FRR Alternative option under the

RAA; LSEs that select this option are defined as an FRR Entity.4' FRR Entities do not

participate in PJM's periodic capacity auctions. Instead, PJM determines a required

61 EU-Oh io F_x. 2I {7A at 9.

FES Ex_ 11 OA at 6; Tr. Vol. Xf at 2531.

8 6t~U-Ohio Ex_ 9a^^t at 7-8.

^ id.

"' Although PJM conducts a single system-wide capacity auction, transmission constraints may cause
pricing separation between zones within PJM. td. Additionaliy, because of lamitaiions on availability,
there can be price separation between generation and demand response resource clearing prices.

11lEt}-ahia Ex. 1Q2A at 9. "FRR Enfq'is defined at oage 10 of FES Ex. 'f 1€}A.
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yuantity of Capacity Resources that the F#ZR Entity must have ownership or contractual

rights to_12 The FRR Entity is required to submit an Ff^R Capacity Plan13 to P.^fV! that

". demonstrates it holds adequate levels of Capacity Resources.'a

In states that allow retail competition, such as Ohio, alternative LSEs (under Ohio

law, an alternative LSE is called a CRES provider) pay RPM-Based Pricing for eapacity

for all load acquired from an t-SE. who participated in the RPM auction:s.15 If the

alternative 1LSE acquired load from an PRR Enti-ty, the default price that the alternative

L.SE pays to PJM, uvhich is then remitted to the FRR Entity, is based on the RPM-Based

Pricing methodology.16 This description of the role of the RAA and RPM-Based Pricing

has not been contested.

The default RPM-Based Pricing that the alternative LSE is required to pay to the

PRR. Entity can be displace-d if a state lawfully adopts a"state compensation

mechanism," in which case the state compensation mechanism controls.'7 If a state

that allows retail competition has not lav,rfully adopted a state compensation

mechanism, the FRR Entity can file an application with <=ERG under Section 205 of the

Federal Power Act ("FPA"), seeking to change the 'compensation from RPM-Based

Pricing "to a method based on the FRR Entity's cost or such other basis shown to be

just and reasonab[e."'s

42 IEU-Ohio Ex. 102A at 9.

13 FES Ex. 11®A at 109-111. °ERR Capacity Plan" is defined at page 10 of FES Ex. 110A.

'4 {d. at 109.

'S !d: at 33_

i6 fd. at 111.

17 FES E.x. 11(lA at 111 _

ts Id.
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By its terms, the RAA applies to the FRR Entity, and as the record demonstrates

AEPSC made an FRR election on behalf of the pool of AEP operating companies

I (inc€uctirig AEP-Ohio) known as AEP East. VViith the inception of PJM's capacity rnarket

... in 2007, AEP-Ohio has charged and advocated for RPM-Based Pricitig to establish the

compensation it receives from CRES providers pursuant to the RAA and from SSO

customers.39 Indeed, AEP-Ohio relied upon RPM-Based Pricing to develop the capacity

component of the competitive benchmark prices that AEP-Ohio used to compare the

results under Section 4928.142, Revised Code (the market rate offer or "MRO" option),

and Section. 4928.143, Revised Code (the ESP option), in the ESP proceeding ("ESP

1")2" that produced the current SSO rates.21 The Commission has also held that AEP-

Ohio's ESP I rates were based upon the assusnption that RPN[--Based Pricing would

continue.22

On November 1, 2010, AEPSC acting in the agent role it frequently plays within

American Electric Power Co. (nc. ("AEP") (AEP--Ohio's parent company), filed an

application with FER.C requesting authorization ta establish a"cosf-basedn ratemaking

methodology to determine compensation for generation capacity service relying upon

Section D.8 of Schedule 8.1 of PJM's RAA and to make the compensation rnethodalogy

uniquely applicable to GRES providers serving retail customers located in AEP-Ohio's

certified electric distribution servcce area. AEPSC claimed that there was no state

19 Tr. Vol. l1 at 401.

tta the Matter of the Appficatton of Cofumbus Soufhem Power Company for Approval of an Electric
Security Plan; an Amendment to its Corporate Separation Ptan; and the Sale or Transfer of Certain
Generating Assets, Case Nos. 08-917--EL-SSO, et al. (hereina€ter "E5P f').

zf IEU-Ohio Ex. 103 at 11, 13-14_

22 EnEry at 2 (Dec. 8, 201 D)_
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compensation mechanism in place and that it was eiititled to prosecute its claim based

g»).on Section 205 of the FPA (hereinafter referred to as "the Section 205 Filin 23

In recognition of the clear and present danger presented by the Section 205

..: Filing, the Commission issued an Entry in this proceeding on December 8, 2014.

Among other things and in case the Commission's prior determinations had left any

doubt, the December 8, 2010 Entry adopted, pursuant to Section D.8 of Schedule 8.1 of

the RAA, RPM-Based Pricing as the state compensation mechanism for AEC'-C?hio.

The December 8, 2010 Entry also opened this proceeding and solicited comments from

interested parties. AEP-Ohio challenged the December 8, 2010 Entry. In an'applicatiori

for rehearing tiled with the Commission on January 7, 2011, AEP-Ohio alleged the

Commission erred in adopting a state compensation mechanism because the

Commission lacked the authority to do so.24 AEP-Ohio also claimed that RPM-Based

Pricing would not allow ii-1 to recover its "cost."25

On August 11, 2011, the Commission issued an entry establishing a procedural

schedule to conduct an evidentiary hearing in this proceeding. On August 31, 2011,

AEP-Ohio filed testimony in the proceeding seeking to increase its capacity charges

from RPM-Based Pricing to $355_55TMW-day, based on high ievel summaries of

unaudited FERC Form 1 data for the year 2010.213

While the RAA allows, with EERC's approval, deviation from the default

RPM-Based Pricing for entities that have elected the FRR Alternative, the deviation

23 American Electric Power Service Carporation, FERC C3ocket- No. ER-11-2183, Application at 3

(Nov. 24, 2010) (hereinafter " the Section 205 Filing').

24 C)hie Power Company's and Co€umbus Southern Power Gompany's AppEcation for Rehearing at 3, 18-
31 (Jan_ 7, 2011).

25 fd. at 3, 5-1 S.

2s A.EP-©hia Ex. 102 at 21.
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provided for by the RAA is not the deviaticin that AEP-Ohio asked the Commission to

authorize in this proceeding. It is undisputec# that AEP-Ohio is not the FRR Entity;.

rathor, AEPSC made the FRR Alternative election on behalf of AEP East.27 Thus, to the

extent the Commission has authority to apply the RAA, it is not appiicable to AEP-Chio

directly, or to AEP-Ohio's owned or controlled generating assets_

Shortfy after AEP-Ohio filed its testimony seeking Commission approval of a

$355/MW-day charge, on September 7, 2011, AEP-Ohio, along with a number of other

parties, submitted a stipulation and recommendation ("Stipulation") to resolve

AEP-Ohio's pending ESP proceeding a.nd severat other pending cases, including this

proceeding.28

Relevant to this proceeding, the Stipulation recommended that the Commission

approve a two-tiered pricing scheme for generation capacity service available to CRES

providers to be adopted prospectively as the state compensation mechanism. The first

tier of the Stipulation's recommended CRES capacity price was tied to RPM-Based

Pricirig. The second tier, applicable to all c:apacity available to CRES providers not

subject to RPM-Based Pricing, was set at $255/MW-day, a substantial increase to the

otherwise applicable RPM-Based Price. The $2551MlfV-day price was arbitrary and

based neither on a market-based pricing method nor a cost-based pricing method. In

other words, the Stipulation recommended that the Commission approve a wholesale

capacity price, even though AEP-Qhio29 and AEPSC3° had repeatedly claimed the

Commission was without subject matter jurisdiction to do so.

z7 See Assignment of Error No. 9, infra at 42-53_

28 Stipulation and Recommendation (SepL 7, 2(}11 ) (hereinafter "SLipulafion")_ .

29 Ohio Power Company's and Columbus Southern Power Company's AppEication for Rehearing at 8, 18-
21 (Jan. 7, 2011).
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During a September 7, 2011 conference call with the investrrient community hafd

s€iortly aft-er the StiputatioR was filed with the Commission, AEP-Ohio acknowledged

that the aboue-ma ►-ket second tier charge was designed to block the ability of retail

customers to enjoy the full benefits of the "customer choice" rights provided by Ohio

law_31 Based on AEP-Ohio's own. pubiic representations of the purpose of the

Stipulation's recommended two-tiered capacity pricing scheme, it was thus beyond

doubt as of September 7, 2011 that the Stipulation was fundamentally and purposefully

dedicated to a mission in conflict with Ohio law and the policy set forth in Section

4928.02, Revised Code.

After haarings on the Stipulation, on December 14, 2011, the Commission issued

its order ("Stipulation Order")32 approving the Stipulation with modifications, including

rnodifications to expand the availability of the tier-one RPM-Based Pricing. Following

the Stipulation Order, applications for rehearing were submitted on January 13, 2012 by

various parties including JEU-Ohio. Among other things, the applications for rehearing

claimed that the Commission had erred in concluding that the package presented by the

Stipulation was just and reasonable and in the public interest. By entry dated

February 1, 2012, ttie Commission granted rehearing for further: consideration of the

matters specified in the applications for rehearing of the.Stipufation Order.

By the time the appiicaficans for rehearing were submitted'to the Commission, the

rate shock and shopping-blocking consequences of the Stipulation (which AEP-Dhio

had masked in its on-average mumbo jumbo and untimely reporting of shopping data)

30 The Sectiort 205 Filing, Request for Rehearing of American Electric Power Service Corporat'son at 8,
12-13 (Feb. 22, 2011).

31 FES Ex. 102 at Ex. `rGB-4.

sz Opinion and Order (Dec. 14, 2011 ) (hereina€ter "Stipulatto^ Ordet').
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began to arrive in relentless proportions. As AEP-Ohio's cristorners opened the electric

bills that arrived after the Stipulation Order, customer-s' outrage overtook AEP-Ohio's

managed message, Also, the results of the bill-reducing competitive bidding process

("CBP") used to set the generation supply price for SSO custoe-ners of Duke Energy

Ohio ("Duke") sharpened the contrast between the arbitrary and excessive

administratively-determined prices authorized by the Stipulation Order and the SSO

prices established through aCBP.33 Additionally, the Commission had access to filings

that AEP-Ohio, or its agent AEPSC, made at FERC to implement the unlawful corpor-ate

separation provisions of the Stipulation and observed glaring inconsistencies between

the content of such filings and the expectations created by the Stipulation_

On February 23, 2012, the Commissiorz granted, in part, IEU-Ohio's and FES'

applications for rehearing and rejected the Stipulation, ultimately findirig, ior multiple

reasons, that the Sti frulation was not in the public interest.

As discussed below, upon review of the applications for rehearing, the
Commission has determined that the Stipulation, as a package, does not
benefit ratepayers and the public interest and, thus, does not satisfy our
three-part test for the consideration of stipulations. Accordingly, the
Commission will reject the Stipulation.34

Because the Commission's Stipulation Rehearing Entry rejected the proposed

ESP contained in the Stipulation and in accordance with the requirements of Section

4928.143(C)(2)(b), Revised Code,"5 the Stipulation Rehearing Entry directed AEP-Ohio

to file tariffs to provide its SSO pursuant to its previously authorized ESP:

33 PUGO Press Release, Dtike Enerqy auctron leads to lower electric prices in 2012 (Dec.; 15, 2011)
(accessible via the intemet at: http:!lviwrw:puco.ohio.qovfpuco/iadex.cfmtrnedia-roornlmedia-
releases/duke-enerqy-auction-(eads-to-lower-electric-prices-in-2C312!?bordPr=offi last visited Jufy 39,
2012).

34 Entry on Rehearing at 4 (Feb. 23, 2012) (hereinafter "Stipuiation Rehearrinq EnW)_

35 Secfion 4928.143(C)(2)(b), Revised Code, states (emphasis added):
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Therefore, we direct AEP-dhio to file, no later than Eehruary 28, 2012,
new proposed tariffs to continue the provisions, terms, and conditions of
its previous electric security plarz, including but not limited to the base
generation rates as approved in ESP f, along with the current unGapped
fueE costs and the environmentaf investment carry cost e-ider set at the
2011 level, as well as modifications to those rates for credits for amounts
fully refunded to customers, such as the significantly excessive eamings
test (SEET) credit, and an appropriate application of capacity charges
under the approved state compensation mechanism established in
the Capacity Charge Gase.36

On February 27, 2012 and for the benefit of its sole shareholder, AEP, AEP-Ohio

fiied a motion for relief seeking to reintroduce AEP-0hio's interpretation of the

Stipufation's scheme to block customer choice. In other words, AEP-Ohio once again

asked the Commission to approve a capacity price applicable to CRES providers while

AEP-Ohio was contemporaneousiy asserting that the Commission does not have

subject matter jurisdiction to do so.

While numerous parties (including many that previously supported the

Stipulation) opposed AEP-C?hiu's unlawful and unjust motion for relief, the Commission

granted the requested ternporary relief. Thus, what was contrary to the public interest

when presented in the Stipulation as a package was extracted from the package and

made available to AEP-Ohio so that AEP-Ohio could temporarily continue its shopping-

bfocking scheme. The Commission made the abcjve-market shopping tax temporary

and held that it would terminate on May 31, 2t112.^7

If the utility terminates an applic.ation pursuant to division (C)(2)(a) of this section or if the
commission disapproves an application under division (C)(1) of this section, the
commission shall issue such order as is necessary to continue the provisions,
terms, and conditions of the utiiity's most recent standard s-ervice offer, along with
any expected increases or decreases in fuel costs from those contained in that
offer, until a subsequent offer is authcarized pursuant to this section or section
4928.142 of the Revised Code, respectively.

55;putafion Rehearirrg Errtry at 12 (emphasis added).

3' Entry at 17 (Mar. 7, 2012) (hereinafter "Pvlarch 7, 2012 Entry).

{G38169:6 } 17

000000312



Subsequent to the Stipulation Rehearing Entry, on March 23, 2012, AEP-Ohio

filed revised testimony in this proceeding again seeking an increase in its capacity rates

based on its so-called cost-based formula rate method, which produced a rate of about

$355/MW-day. A capacity price of $355/MW-day would have sharply increased

capacity prices and produced a price about five times higher than the average fixed,

known and measurable RPN(--Based Pricing during the three delivery years

commencing June 1, 2012 (a three-year average of $70ftViWday)-3$

AEP-Ohio claimed that its significantly above-rnarket charge was necessary to

allow AEP-Ohio to recover its cost and to promote investment in generation.39

However, as this case progressed, the justification switched from recovering cost and

pramoting investment in generation to protecting AEP-Ohio's financial iritegrityao by

providing AEP-Ohio with a transition to a fully competitive market.4' Ohio law, however,

provided a temporary opportunity to collect above-market, generation transition revenue

as Ohio dereguiated and moved towards competition for retail electric generation

service. The timeframe to collect such transition revenue has long since passed.

AEP-Ohio has admitted as much, stating electric distribution utilities ("EdUs'') ^were

given a temporary opportunity to recover strarrded generation investments during a

transition period. That transition perioc3 is over."¢2 The evidence in this case

dei-nonstrates AEP-Ohio is not entitled to transition revenue, everi if the Comn-rissiorl

3e See IEU-Ohio Ex. 102A at 23.

39 AEP-Ohio Ex. 101 at 8-9 (RPM-Based Pricing "provides littie or no incentive to invest in Ohio asset
generatton.").

4° Ohio Power Company's tnitial Post-Hearing Brief at I (May 23, 2012) (the Commissian's "task here is
to .,. preserve the financial integrity of the affecfed utitity:").

41 Id. at 2(7-he scope of this proceeding lis; establishing a three-year transitional (rather than permanent)
capacity charge").

42 {EU-Ohio Ex. 101 at 13.
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ha.d autharity to adopt a cost-based ratemaking methodology to establish the

compensation availabie to AEP-Ohio for generation service capacity available to CRES

providers serving customers in AEP-Ohio's certified ePectric disfribufian service area.

While the evidentiary hearing was stiif ongoing, AEP-Ohio filed a motion

requesting that the Commission extend and increase the two-tiered capacity charges

beyond May 31, 2012. Despite its prior holding on the temporary nature of the two-

tiered capacity charges, on May 30, 2012, the Commission authorized AEP-Ohie 'to

extend use of the two-tiered charges through July 2, 2012_43 The May 30, 2012 Entry

also authorized AEP-Ohio to increase.the price in the first tier from RPM-Based Pricing

(roughly $20/MW-day beginning June 1, 2012} to $146IN111V.-day.44

On July 2, 2012; the Commission issued its decision in this proceeding (the July

2"d Order) and held it had jurisdiction under its general supervisory powers to adopt a

cost-based ratemaking method to establish prices for wholesale capacity service

available to CRES providers.4 5 The July 2"d Order rejected AEP-Ohio's conclusion that

its "cost" was $3551MtN-da.y; however the Commission adopted AEP-Ohio's cost-based

ratemaking methodology as the starting point and found AEP-Ohia's "cost" of capacity

was $188.88tMVIJ day.46 Although the Commission held AEP-Ohio's cost" was

$"i 88.88/MW--day, it also held that, no later than August 8, 2012, AEP-Ohio must restore

RPM-Based Pricing as the price for generation capacity service paid by CRES providers

serving customers in AEP-Ohio's certified e[ectric distribution service area.47 The

43 Entry at 7-8 (May 30, 2012) (hefeinaffer "]Vlay 30, 2012 Entry )_

44 Id:

45
Jufy 2rd Order at 12-13.

^s ld- at 33.

47 Id at 23.
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Commission further held that AEP-Ohia cOuld defer the difference between RPM-Based

Pricing and $188.88/MW-day (the "Delayed Recognition Pricing Scheme").#g The

Commission stated that it would disclose, in AEP-Ohio's pending ESP proceeding,49

how, when and who wi1l pick up the tab for the Delayed Recognition Pricing Scheme

(including interest).5° The Commission stated that AEP-Ohio coufd add a carrying

charge to the amount deferred computed at aEP-Ohio's WACC until such tirrie as

recovery was authorized in the ESP II proceeding.51 Thereafter, AEP-Ohio could carry

the deferral balance at a long-term debt rate S2

The Commission held that AEP-Ohio must restore RPM-Based Pricing to

establish the compensation available from CRES providers for generation capacity

service because "RPM-based capacity pricing will promote retail electric competition."$3

The Commission found that "RPM-based capacity pricing will stimulate true competition

among suppliers in AEP-Ohio's service territory" and will "incent shopping."' The

Commission aiso found that RPM-Based Pricing has "been successfully used

throughout Ohio and the rest of the PJM region and puts electric utilities and CRES

providers on a level playing field."5E' Thus, the Commission found that RPM-Based

Pricing promoted State policy and competition in line with Ohio law and policy and the

Commission's duty to effectuate that policy. Implicitly, the July 2d Order stands for the

48 fd

ds
In the Matter of the Application of Columbus Southern Power Gornpany and Ohio Power Company for

Authority to Establish a Standard Service Offer Pursuant to Section 4928:143, Revised Code, in the Form

of an Etectric Security Plan, Case Nos< 11-346-EL-SSQ, et al_ (hereinafter "ESP 11").

'0 Jul}r 2"d Or[ier at 23.

!d at 23-24.

fd at 24.

sa Id. at 23.
sa fd

55 fd
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proposition that capacity pricing other thart RPM-Based Pricing does not promote retail

electric campetition, incent shopping or create a level playing field. In any ever^t, the

Commission made no finding, for it could not, that a capacity price of $188.88/MVi/-day

has any of these virtues.

The Commission, however, failed to include in its July 2d Order the specific

details necessary for customers and CRES providers to understarid the true impact of

the Commission's order_ Who will have to pay for the deferral? How long will the

deferral last? When will customers/CRES providers have to begin payment for the

deferral? How will a deferral based upon a difference in rates, instead of a deferred

expense, be estimated, calculated, implemented, or even audited? The only

information given by the Commission on these very important questions amounted to

notice that they were being kicked down the road and somehow into AEP-Ohio's ESP 11

proceedirig.-r'`' The Commission did not explain how it would or could address a deferral

of the capacity price in the ESP 11 proceeding after the record in that case had closed.

The July 2nd Order also recognized tEU-Uhio had presented the Commissibn

with uncontested evidence that AEP-Ohio's proposed compensation methodology for

generation capacity service would allow for recovery of additional transition revenue, in

contravention of the Ohio Revised Code, and commitments AEP-Ohio made to resolve

issues in its electric transition plan ("ETPP) proceeding.57 The July 2nd Order, however,

was devoid of any analysis or resolution of this issue. The July 2"d Order also failed to

address several other issues raised by IEU-Ohio through testimony and on brief. These

issues concern comparability requirements, the prohibition on anticompefiitive subsidies,

fd

s7 Id at 30-31.
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and an uncontested information discfosure recommendation presented by iEU-Ohio

witness Murray.

As dernonstrated below, the Comrrrission must grant rehearing for the reasons

discussed in this application for rehearirxg and others which have been granted by the

Commission in this proceeding. The relief that IEl1-Ohio seeks through its application

for rei7earing is prompt and full restoration of RPM-Based Pricing as required by the

Ohio Revised Code and the express terms of the RAA.

tt. ASSIGNMENTS OF ERROR

The July 2"d Order is unlawful and unreasonable since any authority
the Commission may have to approve prices for generation capacity
service does not permit the Commission to apply a cost-based
methodology or resort to Chapters 4905 and 4909, Revised Code, to
supervise and regulate pricing for generation capacity services.
SimiEarly, the order is unreasonable and unlawful to the extent that it
states or otherwise suggests that AEP-Ohio has a ri<ght to establish
rates for generatiort-re(ated services that are based on any cost-
based raternakir<g method including the ratemaking methodology
identified or referenced in Chapters 4905 and 4909, Revised Code.

The Commission's July 2d Order is unlawful and unreasonable because the

Commission is prohibited frOm applying cost-based ratemaking principies or resorting to

Chapters 4905 and 4909, Revised Code, to supervise and regukate generation capacity

services.58 The Commission is a creature of statute and may exercise only that

authority granted to the Commission by statute.59

s" Section 4928.05(A)(1), Revised Code; see, e.g-, 7ndus: Energy Users-Ohio v_ Pub. Cltrl. Comrrz, 117
Ohio St,3ci 486, 2008-Ohio--990 at T 20.

54 Lucas County Commissioners v. Pub. UtiL Comna'rr of Ohio, 80 01^io St.3d 344, 347 (1997) ('The
commission may exercise on4y that jurisdiction cofferred by statute.").
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The definitions in Section 4928,(}1, Revised Code,s° in combination with the

declaration in Section 4928_03, Revised Code, make it clear that the Commission may

not lawfully supervise or regulate any service involved in supplying or arranging for the

supply of electricity to ultimate consumers in Ohio, from the point of generation to the

point of cvnsumption, once such service is declared competitive except in certain

statutorily defined circumstances." From these definitions, this conclusion hotds

regardless of whether the service is called wholesale or retail. The definition of "retail

electric service" includes "any service" from the point of generation to the point of

CAI75U! f1ptiC)n.62

Section 4928.05, Revised Code, makes it clear that the removal of the

Gomrriission's supervisory and regulatory powers extends to the service component or

- -- --- -------- - -

60 "Retail electric service' rneans any service involved in supplying or arranging for the suppxy of
electricity to ultimate consumers in this state, frorn the point of generation to the point of consurnption. For
the purposes of this chapter, retail electric service includes one or more of the fQl€awing service
components: generation service, aggrega6on service, power marketing service, power brokerage service,
transmission service, c3istribution service, ancillary service, metering service, and billing and collection
service_" Section 4928.0 1 (A)(27), Revised Code.

"Competitive retail electric senrice" means a component of retail electric service that is competitive as
provided under division (B) of Section 4928.01, Revised Code.

64 Section 4928.05(A)(1), Revised Code, provides:

On and after the starting date of eompet€tive retail eiectric senrice, a competttive refai€
e(ectric service supplied by an electric utility or e€ectric services company shall not be
sub}ect to supervision and regulation by a municipal corporation under Chapter 743. of
the Revised Code or by the public utilities commission under Chapters 4901. to 4909.,
4933., 4935., and 4963, of the Revised Code, except sections 4905.10 and 4905.31,
division (€3) of section 4965_33, and sections 4905.35 and 4933.81 to 4933.90 ; except
sect"sQns 4905:06, 4935:03, 4963.40, and 4963.41 of the Revised Code on€y to the extent
related to service retiabiiity and public safety; and except as otherwise provided in this
chapter. The commission's authority to enforce those excepted provisions with respect to
a c:ompetitive retail electric service shall be such authority as is provided for their
enforc.ernent under Chapters 4901, to 4909., 4933., 4935., and 4963. of the Revised
Code and this chapter. Nothing in this division shall be construed to limit the
commission's authority under sections 4928.141 to 4928.144 of the Revised Code. On
and after the starting date of competitive retail electric service, a competitive refiail electric
service supplied by an electcic cooperative shall not be subject to supervision and
regulation by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of
the Revised Code, except as otherwise expressty provided in sections 4928.01 to
4928.10 and 4928.16 of the Revised Code_

62 iection 4928.01(A)(27), Revised Code (errzphasis added).
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fuiictEon (generation, transmission, distribution) where the service component is

declared competitive. Section 4028.03, Revised Code, states:

Beginning on the starting date of competitive retail electric service, retail
electric generation, aggregation, power marketing, artd power brokerage
services supplied to consumers within the certified territory of an electric
utility are competitive retail electric services&3 that the consumers may
obtain subject to this chapter from any supplier or suppliers.

Section 4928.05, Revised Code, states that competitive retail electric service

(which by definition includes any generation service from the point of generation to the

point of consumption) is not subject to the Commission's regulatiorz except as may be

specifical[y allowed in Secti+ons 4928.141 to 4928.144, Revised Code (which relate

exclusively to the establishment of an SSO for retail electric customers). No party

disputes that capacity service is a generation service. Section 4928.05(A), Revised

Code, also specifically precludes the Commission from reguta.tirtg such a service under

Chapter 4909, Revised Gode_

While Section 4928.05(A)(1), Revised Code, allows the Commission to supervise

a competitive retail eiectric service under Section 4905.(}6, Revised Code, that authority

is limited to supervising uthe adequacy or accommodation afforded by [the] service, the

safety and security of the public and [the utility's] employees, . and [the utiiity's]

compliance with all laws, orders of the commission, franchises, and charter

requirements." Section 4905.06, Revised Code, does not allow the Commission to

establish a rate for a r.ompetitive retail electric service. As mentioned above, the

Commission's ability to regulate competitive retail electric rates is limited to the

Commission's authority under Sections 492M41 to 4928.144, Revised Code. As the

63 The definition of "retail electric service" (in combination with the balance of Chapter 4928) also makes it
clear that a service component or function is either competittve or non-competitive. Because non-
competifive service components are defined to be everything except compet'ttive service components or
functions, a service camportent must either be competitive or nort-competitive,
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Ohio Supreme Court has held, when the General Assernbly enacts ratemaking statutes,

the Commission cannot usurp those statutes by relying on its general supervisory

authorify.64 Because Sections 4928.141 to 4928.144, Revised Code, detail with

specificity the means by which the Commission may reguiate and establish rates for

competitive retail electric services, the Comi-nission cannot bypass those requirerrtents`

by relying on its general supervisory powers contained in Sections 4905.04, 4905.05,

and 4909.06, Revised Code.

Notwithstanding the Cornmission's Jufy 2"d Order, the Commission is specificaAy

barred from using its supervisory powers or the regulatory authority in Chapters 4905

and 4909, Revised Code, to address pricing for any generation service from the point of

generation to the point of consumption.65 1/tlhatever authority the Commission has with

regard to generation service, it is timited to the authorization of retail prices ttiat the

Commission must establish in con€ormanr-e with the requirements of Sections 4928:141

to 4928.144, Revised Code. Because the Commission's authority to regulate

generation service is limited to retail SSO rates, the July 2d Order is unlaMul and

unreasonable_

2. Assuming for purposes of argument that the Commissioll has
authority to authorize- the billing and collection of a generation
capacity service r-harge ^avrsuant to Chapters 4905 and 4909,
Revised Code, the July 7" Order is nonethetess unreasonable and
unlawful because AEP-Ohio failed to present the required evidence
and the Commission failed to comply with the substantive and
procedural requirements contained in such Chapters.

In the Commission's discussion on whether- it had jurisdiction to approve

AEP-Ohio's capacity proposal, the Commission held that it did not need to determine if

64 Columbus S. Power Co. v. Pub. t/fiJ. C«mrn., 67 Ohio St.3d, 535,620 N,E2d 835, 840 (1993).

65 Section 4928.05, Revised Code.
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the generation capacity service is a competitive service (subject to limited regulation

under Chapter 4928, Revised Code) or a noncompetitive service (subject to regulation

under Chapter 4909, Revised Code)."6 Rather than determining that the Commission

co«Id regulate generation capacity service under Chapter .4909, Revised Code, the

Commission held it could do so under its general supervisory powers in combination

with the R.AA.67 However, the Commission ended up referencing Chapter 4909,

Revised Cac€e.

We further find, pursuant to our regulatory authority under Chapter 49t75,
Revised Cride, as we1l as Ghapter 4909^ Revised Code, that it is
necessary and appropriate to establish a cost-based state compensation
mechanism for AEP-Ohio.68

The Commission's modifications to AEP-Ohio's implementation of a so-called "cost-

based" ratemakirtg methodology also made it abundantly clear that it was appiying

Chapter 4949, Revised Code, when it established a"ccast-based" rate undei' the

Delayed Recognition Pricing Scherrae.

As part of the July 2d Order, the Commission adopted in part Staffs

recommended adjustments to A.EP-Ohio's "cost-based" ratemaking mettiodology..

Whele Staff urged the Commission to adopt RPM-Based Pricing and simply illustrated

adjustments required to AEP-Ohio's cost-based ratemaking methodology, Staff claimed.

that its adjustments were reqriired based upon Chapter 4909, Revised Code.69 The

Commission also rejected several of Staft's adjustments, finding that the adjustments

were not consistent with AEP-Ohio's recen# distribution service (a non-competitive

' July 2^d Order at 13.

671d, at 12--13_

68^ tcf, at 22 (emphasis added).

69 5ee Staff Ex. 103 at 14-15 (removing Ct1VlP from AEP-C?hio's "cost calculation based upon Section
4909.15, Revised Code),
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service) rate case.7° That case, of course, was governed by Chapter 4909, Revised

Code_7t Although the Commission invoked Chapter 4909, Revised Code, neither the

Commissios7 nor AEP-Ohio complied with the statutory requirements in Chapter 4909;

Revised Code, which, once satisfied, would permit the Commission to consider and

potentially approve an application to increase rates and charges.

The first mandatory step in securing an increase in rates under Chapter 4909,

Revised Code, is for the EDU to file a notice of its intentiort to seek an increase in

rates.72 The rzotice of intent must be sent to the mayor and legislative authority of each

municipality served by the EDU.73 At least thirty days later, the EDU may then file its

application to increase rates.74 The president or vice-president and the secretary or

treasurer of the public utility must also verify the accuracy of the application.75 The

application itself must also contain extensive details.76

An application to increase rates must include a dascription of its property used

and useful in rendering service to the public as laid out in Section 4909.05, Revised

Code. An application to increase rates musf also include a list of current rate schedules

and the proposed rate schedules.77 Further, the application must contain: a"complete

operating statement of its last fscai year, showing in detail all its receipts, revenues,

and incomes from all sources, all of its operating costs and other expenditures, and any

70 Jufy 2"d Order at 34 (Staffs adjustment was "inconsistent with Sta€rs recommendation in [AEP-phio's]
recent distribution rate case.").

Tr. VoL. IX at 1944.

Secton 4909.43, Revised Gode; Rule 4901-7-1, O.AeC., Appendix at 7.

73 sectinrt 4909.43, Revised Code.

74 Id.

75 Section 4909.18, Revisecl.Gode.

76 5ee Section 4909.18, Revised Code; Section 4909.19, Revised Code; Section 4909.05, Revised Code.

" Section 4909.18, Revised Code.
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analysis such public utility deems applicable to the matter referred to in said

application;" "a statemnt of the income and expense anticipated under the application

filed;" and "a statement of financial condition summarizing assets, liabilities, ancf net

worth_""

Once the proper application and aEl the appropriate information have been filed

with the Commission, the Staff at the Comrnission is required by statute to investigate

the facts contained in the rate increase application and issue a report (commonly

referred to as the Staff Report of InvestigatiQn).79

Once complete, the Staff Report of Investigation must be docketed with the

Commission and served on the mayors of all municipalities within the public utility's

service territory.

Parties that have intervened in the proceeding are then afforded a statutory right

to object to the Staff Report of Investigation and thereby frame issues that must be

addressed and resolved by the Commission.81

These above elements in Ohio's law regarding how and when the Comrnission

may authorize an increase in rates pursuant to the authority delegated to the

Commission by Chapter 4909, Revised Code, are only some of the statutory

requirements that must be satisfied. Notably, AEP-Ohio and the Commission did not

satisfy any of the requirements contained in Chapter 4909, Revised Code. AEP-Ohio

did not file a notice of intent to file an application for a rate increase. AEP-Ohio did not

present any evidence that it served a notice on the mayor and legislative authority of

7s td.

'' Section 4909.19(C), Revised Code.

8° !d.
al 1d
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each rnunicpality served by the EDU. AEP-Ohio did not present any evidence as to

what property was used and useful in rendering generating capacity service to the

public, nor did AEP-Qhio have its informatiori verified by the proper personnei.

Indeed, AEP-Ohio's witnesses claimed to not have a clue as to what "Capacity

Resources" were being relied upori to satisfy the PJM resource adequacy obligation and

the Commission's Staff knew no niore about this subject.82 And while AEP-Ohio's so-

called cost-based methodology explained by AEP-iJhio witness Dr. Pearce explicitly

assumes that AEP-Ohio's generation assets are the source of capacity ttlat is available

to CRES providers,83 this assumption is contrary to the testimony of the AEP-Ohio

witnesses that AEP-Ohio offered as "experts" on the subject. Even the AEP-Ohio

witnesses who had not fully read the RAA were aware that the Capacity Resources that

were associated with satisfying the capacity obligation of an FRR Entity are not

composed of the generating assets owned or controlled by AEP--Ohio. More directly,

Dr. Pearce's expficit assumption that AEP--Ohio's generation assets are the source of

capacity available to CRES providers and thereby must be used to identify a cost-based

price is, as Mr. Murray testified, fictian.84

The admissions by AEP-Ohio's witnesses render AEP-t3hio's so-called cost-

based methodology "used and useless" even if law and reality are suspended to indulge

consideration of AEP-Ohio's proposal to increase capacity prices by resorting to a so-

cafled cost-based methodology

The Commission's Staff also did not conduct the statutorily required

investigation. In fact, diaring cross-examination of a Staff witness, Staffs counsel

"*'- Tr. Vol. XI at 2529-2534; Tr. VoI. Xl at 1795-1799.

93 See AEP-Ohio Ex. 102 at 3-24.

^ Tr. Val. VI at 1346-47.
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objected on grounds of relevance stating "[tjhe record is clear that [Staff witness Smith's

testimony] is not a staff report of investigation pursuant to 490918."$5 Because the

Commission Staffs adjustments to AEP-Ohio's cost-based methodology nonetheless

rely on AEP-Ohio's approach to justify a huge increase in the lawful capacity price, the

StafPs reworked cost-based method (one that the Staff ultimately did not recommend be

adopted by the Commission) suffers from the sarne fundamental legal defects that are

embedded in AEP-Ohio's proposal_ There has not been any review of the property

used and useful in rendering service to the public, as required by statute.8fi Thus, the

very foundation for the creation of a cost-based rate under Ohio law was ignored.

In this proceeding, AEP-Ohio did not satisfy the statutory requirements that

would allow the Commission to approve an application to increase rates pursuant to

Chapter 4909, Revised Code. The Commission did not foflow the procedural

requirements associated with ratemaking under Chapter 4909, Revised Code_ The

_. Commission did not make the determinations required to auttiorize an increase in rates

under Chapter 4909. Therefore, the Commission's reliance upon Chapter 4909,

Revised Code, as the ratemaking means by which the Commission authorized an

increase in the price for generation capadfy service is unlavvful and unreasonabie.

3. The July 2"d Order is unreasonable and unlawful because it
unreasonably impairs the value of contracts entered into with CRES .
providers by retroactively altering the capacity pricing method that
was in place when such contracts were executed. The unlawful and
unreasonable impairment arises, in the particular circumstances
presented by this Case, because the RPM-Based Pricing method

$5 Tr. Vol. IX at 1948.

gs Secbon 4909.05, Revised Code. Atthoucdh IElJ-Ohics's witness Hess anc! Staff identified a non-
exhaustive list of the flaws that AEP-Ohio's formula rate suffered from under tradi6onai cost-based

ratemaking, neither of their recommendations concluded what property was used and useful in rendering
service to the pub[ic , and neither claimed that their review or recommendations were comprehensive:
IEU-Ohio Ex. 101 at 17-18; see Staff Ex. 103 at S{Mr. Smith testified that he did not comprehensively
address all the issues that might exist with regard WA.t=.P-Ohio's psaposal}.
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establishes gerieration service capacity prices three years in
advance and the July 2"d Order alters the capacity prices that had
been fixed and were known and certain at the time such contracts
were executed. To the extent the Commission has any authority to
approve prices for generation capacity services by altering the
ratemaking methodology, that authority may not be lawfuf8y
exercised to affect the prices established by the capacity pricing
method previously approved by the Commission, in force by
operation of law and known and certain for contracts entered into
prior to the effective date of the new capacity pricsrtg method.

The July 2"a Urder is unreasonable and uniawfui inasmuch as it unreasonably

impairs the value. of contracts entered ihto between customers and CRES providers.

Due to the nature of PJM's capacity market, capacity prices are established three years

in advance of the delivery period for that capacity. RPM values are generally known

through May 31, 2015."7 These known capacity prices serve as a basis for establishing

CRES providers' offers to customers.88 From the inception of PJM's capacity market in

2007 to January 1; 2012, the only capacity pricing method that had been lawfully

approved by the Commission or FERC and applicable to CRES providers in AEP-Ohio's

territory was the RPM-Based Pricing method. Beginning January 1, 2012, AEP-Ohio's

two-tiered charges femporarily went into effect, but still provided customers an

opportuniiy to secure RPM-Based Pricing. And the tem+porary displacement of RPM-

Based Pricing came with Commission representations that RPM-Based Pricing would

be fully restored in compliance with Ohio Eaw> Thus, up unfiii May 30, 2012, customers

and CRES providers were entering into contracts on the warranted assumption that

RPM-Based Pricing controlied.$3

The subsequent incremental auctions are for relatively small amounts of capacity and therefore have
minimal effect on the prices established through the initial auction, the base residual auction ("BR-A')-
The BRAs for the delivery periods through May 31, 2015 have been conducted, and the results are
known.

Tr. Vrri_ Viii at 15e2-1575, 1691-1697.

May 30 Entiy at 7-8.
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€iecaLlse CRES providers and customers entered into contracts based upon the

warranted expectations that RPM-Based Pricing would set the compensation for

generation capacity service or was setting such compensation, the July 2'd Order

retroactivefy works to arbitrarily and unreasonabty impair the value of contracts by

displacing the previously-approved RPM-Based Pricing in favor of a method producing

a much higher price. As explained by FES witness Banks:

The [RPM-Based Pricing] could swing. For example, the current
capacity charge is about $145 a megawatfi day. On June '[ it goes to about
$16 a megavsratt-day. That's a swing. On June 1st of the following year it
goes to about $27 a megawatt-day. That's a swing.

`i-hese things are okay because those things were known, It was
known by the entire market that the capacity cost of a shopping customer
that would be charged to a CRES provider was going to be those
numbers, absent the adjustment to get to AEP's zone, but everyone knew
that.

A!I of a sudden now the capacity charge is asked to be different
midstream based on the [Stipulation] that was f1ed in September, and
then asked to be different again in this capacity case, then asked to be
different again in the modified ESP. So that`s the prQblem.90

To the extent that the Commission assetts jurisdiction over capacity pricing, it must also

assure that the value of contracts already entered into at a time when either RPM-

Based Pricing controlled or at a time when the Commission had held that RPM-Based

Pricing would be restored as required by Ohio law is not impaired 91

Most c-ustcmers that moved to a CRES provider have contracted with the CRES

provider on the assumption that the CRES provider would be billed based on the RPM-

Based Price.92 'fi,[iowing AEP-Ohio to bill CRES providers at rates above RPM-Based

Pricincg or effectively doing the same thing by making such customers responsible for

9tl Tr. Voi. V(II at 1703.

91 Utility Serv. Partners, Inc, v. Pub. Utrl. Gornm n of Ohio, 124 Ohio St.3d 284 (2009).

sz Tr. VoS_ Vklt at 1696-97 (cross-examination of FES witness Banks).
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paying all or- part of the difference between the RPM-Based Price and $1 t38.88IM1N-day

for contracts that have already been executed when RPM-Based Pricing was in place or

the Commission held that it would be in place, will cause losses that could not be

anticipated or may trigger "regulatory out" clauses that could result in the termination of

the contract.93 Thus, the Commission should grant rehearing, and to the extent it allows

the deferred revenue supplement portion of the Delayed Recognition Pricing Scheme to

remain in place, the Commission must hold that the above-market capacify r,harges or

any equivalent charge shall not apply to contracts that have already been entered into

at a time when RPM-Based Pricing applied or the Cnrnmission had caused customers

to believe that it would be fully restored as required by Ohio law.

4. The July 2"d Order is unlawful and unreasonable inasmuch as the
Commission failed to restGre RPM-Based Pricing as required by
Section 4928.143(C){2)(b), Revised Code, when it rejected
AEP-Ohio's ESP in February 2012.

As discussed above, AEP-Ohio's ESP I rates were benchrnarked to and were

based on AEP-Ohio charging RPM-Based. Pricing for generation capacity service.94

After AEP-Ohio attempted to bypass this reality through the Section 205 Filing, the

Commission eliminated any doubt, and held it had adopted the RPM--Based Pricing

methodology as the state compensation mechanisrn.95 Thus, AEP-Qhio's SSO rates,

as established in the ESP I proceeding, inciucfed RPM-Based Pricing for generation

capacity service and that pricing controlled until the Commission authorized new SSO

rates for AEP-Ohio.

93 Tr- tloi_ Vtf I at 1688-89 & 1694.

94 I E C!-ottio Ex. 1{}3 at 11, 13-14.

9s Entry at 2 (Dec. 8, 2010).
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On December 14, 2011, the Comrnission issued the Stipulation Order and

adopted the Stipulation's recommended prices for generation capacity service. As

discussed above, tiiose rates were separated into two tiers with the first tied to RPM-

Based Pricing and the second tier set at $255/MW-day, an entirely arbitrary number.'

Ultimately, the Commission determined the Stipulation was not in the public interest and

rejected the Stipulation. Upon rejecting the Stipulation, the Commission was required,

in accordance with Section 4928_143(C)(2){b}, Revisee! Code, to restore the "the

provisions, terms, and conditions of the utility's most recent standard service offer.°

Although the Commission recognized that it was bound by Section

4928.143{C}(2)(b), Revised Code, upon rejecting the Stipulation, the Commission has

nonetheless sustained AEP-Ohio's lawless demands_ Specifically, as it relates to the

July 2"d Order, the Commission authorized AEP-Ohio to increase its generation capacity

service revenue by charging priGes substantially in excess of RPM-Based Pricing_ The

Commission, however, is required to issue such orders as necessary to continue "the

provisions, terms, and conditions" of AEP-Ohio's ESP I rates until the Commission

authorizes a subsequent SSO under eifher Sections 4928.142 or 4928.143, Revised

Code. The Commission ignored this mandate, and therefore the July 2d Order is

uniawful and unreasonable.

5. The July 2"d Order is unlawful and unreasonable inasmuch as it
authorized AEP-Ohica to coltect an above-market rate for generation
capacity service, which will allow AEP-Ohio to collect transition
revenue or its equivalent in violation of Ohio law and AEP-Ohio's
Commission-approved commitment to not impose lost generation-
related revenue charges on shopping customers.

96 Stipulation at 20-22.
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As demonstrated by IEU-Ohio through the testimony of its witnesses97 and its

initial brief,9$ among other pleadings before the Commission,gg the authorization of an

above-market price for generation capacity service will allow AEP-Ohio to collect

transition revenue (also referred to as "stranded costs") in violation of Ohio law and

commitments AEP-Ohio it made as part of a Comm ission-app roved settlement in

AEP-Ohio's ETP proceedings.1°° lti lieu of repeating all of the transition

revenue/stranded costs discussion in IEU-Ohio's initial brief, IEU-Ohio hereby

incorporates it by reference.'°'

I.lnder Ohio law, AEP-Ohio was given an opportunity to collect generation-related

transition revenue while it prepared for cornpetition.102 The "transition" period is over,

and Ohio law now prohibits the collection of transktion revenue.1Q3 Additionally, A.EP-

Ohio agreed to forgo collecting above-market fransition revenue associated with its

generation assets promising it would not "impose any lost revenue charges (generation

transition charges (GTQ on any switching oustomer.'"144 That commitment was

97 IEU-Ohio Ex. 901, in passim; IEU-Ohio Ex. 102A at 15-20.

IEU-Ohio Post-Ffearing Brief at 16-25, 47-50 (May 23, 2012)_

99 (EU-Ohio Reply Brief at. 5-7 (Nov. 18, 2011); Application for Rehearing and Memorandum in Support of
!EU-Ohio at 36-39 (Jan. 13, 2012); (EU-Ohio Memorandum Contra Ohio Power Company's February 27,
2012 Motion for Relief and (2equest_for Expedited Ruling at 15-16 (March 2, 2012); IEU-Ohio Application
for Rehearing of the March 7, 2012 Entry and Memorandurn in Support at 18-20 (March 27, 2012); IEU-
Ohio Application for Rehearing of the May 30, 2012 Entry and Memorandum in Support at 12 (June 19,
2012).

Additionally, the briefs of FES, Ohio Manufacturers' Association ("OMA"), Ohio Hospital Associafion
("OHA"), The Kroger Company ("Kroger), Dominion Retail, Inc. („Daminion"), and Interstate Gas Supply
("!GS") support IEU-Ohio's arguments that AEP-Ohio is barred from collecting stranded costs. See

July 2"^ Order at 30-31.

'o, iELl-Ohio Post-Hearing Brief at 16-25q 47-50 (May 23, 2012); !EU-C3hio Reply Brief at 6-7 (May 30,

2012).

,a2 Sections 4928.37 to 4928.40, Revised Code.

'03 Section 4928.40, Revised Code_

ioa IEU-0hio Ex_.101 at'i0-11; FES Ex. 106_
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reaffirmed and incorporated into AEP-Ohio's Rate Stabilization Plan ("RSP")

proceeding.105

The above-market generation capacity service charges sought by AEP-Ohio and

approved by the Commission through the Delayed Recognition Pricing Scheme are

based on the same assumptions as the transition revenue claim AEP-Ohio previously

made and agreed to forgo in its ETP proceeding.106 Both were based on AEP-Ohio's

total net book value of its generation assets, and both included assumptions on the

generation-relateci revenue that AEP-Ohio would be able to receive in the electric

market (wholesale and retail).107

Because the Juiy, 2"d Order will allow AEP-Ohio to collect above-market

generation-related revenue, the Commission has unlawfully approved transition revenue

for AEP-Ohio. Therefore, the Commission must grant rehearing, and vacate any portion

of the July 2d Order that may permit AEP-Ohio to increase or collect rates that provide

AEP--Ohio with transition revenue or the equivalent.

6. The July 2d Order is unlawful and unreasonable inasmuch as the
Commission failed to adopt the uncontested recommendation of
IIEIl-flhio witness Kevin 1ltturray contained at pages 33-34 of IEU-t3hica
Exhibit 102A, which, if adopted, would provide much needed
transparency to the process AEP-Ohio used to derive the billing
de#ermireants for generation capacitjr service.

The Commission unlawfully and unreasonably failed to ensure that AEP-Ohio's

generation capacity service charge will be billed in accordance with a customer's Peak

Load Cantribrstion (°PLCn) factor that is the controlling billing determinant under the

sos In the Matter of the Application of Columbus Southem Power Corrrparry and Ohio Power Company for

Approval of a Post-Market Developrraent F'eriod Rate Stabilization Plan, Case No_ 04-169-FL-UNC,
Opinion and Order at 9, (Jan. 26, 2005) (hereinafter "RSP Proceeding').

3os ief: at 8-9, 11 _

[EU-Ohio Ex. 101 at 8-9, 11-13, 18,
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RAA. IEU-Ohio witness Murray testified that °[t]he Commission should require

AEP-Ohio to document to customers and CRES providers that the PLC factor it is

assigning to customers corresponds with the customers' PLC value recognized by

PJM.7"08 No party cross-examined Mr. Murray on this issue, or challenged Mr. Murray's

recomrnendations in their briefs. IEU-Ohio again requested the Commission to require

AEP-Ohio to bring such much needed transparency to the billing determinant

specification in its hriefs.'°s Ttie July 2"d Order, howerrer, failed to address the

recommendation.

As explained by Mr, Murray:

E or settlement purposes, each PJM electric distribution company ("EDC")
is responsible for allocating its normalized previous summer's peak to
each customer in the zone (both wholesale and retail). According to
PJM's business practice manuals, the process used by an EDC to allocate
peak load contributions to its customers is supposed to be based upon
rules negotiated with the EDC's regu(ators. To assist in performing these
allocations, PJM publishes information known as the five coincident peaks
or 5CP foreach summer, typically by mid-October_ The 5CP reflects the
five highest non-holiday weekday RTO unrestricted daily peaks from the
summer. An individual customer's usage during those five hours is known
as the peak load contribution or PL.C. PJM calculates the capacity
obligatian for the FRR Entity based upon its load forecast. From the FRR
Entity's capacity obligation the, FRR Entity is required to allocate its
obligation between wholesale and retail customers based upon the
customer's PLC. PJM publishes its 5 coincident peak ("CP") data for each
year to assist each electric distribution company in PJM to make an
appropriate allocation of the entity's capacity obligatian to customers. The
CPs correspond to the five hours with the highest.demand on the PJM
system for a given PJM delivery year.i'o

The means by which AEP-Ohio is specifyi€tg each customer's PLC has never

been identified by AEP-Ohio. And, as mentioned above, AEP-Ohio did not challenge

-(EU-C'̂ hio's recommendation that the Commission direct AEP-Ohio to make the capacity

toa IEU-Clhio Ex. 102A at 34_

^os IEU-Qhio.Reply Brief at 10, 35 (May 30, 2012)_

SEl1-Chic Ex. 1€12A at 9.
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charge billing determinant specification transparent. However, the Commission's July

2"' Order failed to require this much needed transparency. The issue is rnaterial to the

ultimate outcome of this ca.se, because, without disclosure of the means by which the

PLC is disaggregated from AEP East down to AEP-Ohio and then down to. each AEP-

Ohio customer, it is not possible to test AEP-Ohio's specification of PLCs, determine

whether Ohio customers are dispropUrtionatefy covering the AEP East FRR capacity

ghiigafiion, or whether certain customers or customer classes within AEP-Ohio's territory

are unfairly being -assigned their PLCs.

T he Commission rnust grant retteacing and require AEP-Ohio to publicly disclose

the means by which the PLC is disaggregated from AEP East down to AEP-Ohio and

then down to each AEP-Ohio customer. This action is required regardless of the pricing

method used to identify capacity charges iaecause any capacity charge must be applied

to the proper billing determinant. lEU-Ohia would also note that this PLC specification

transparency requirement is also a critically important determination of how much

revenue AEP-Ohio may eventually be able to collect for generation capacity service

through the Delayed Recognition Pricing Scheme since RPM-Based Pricing applies to

the PLC. Calculating the difference between RPM-Based Pricing and $188_881MW-day

requires a transparent and proper identification of PLCs.

7. The July 2"d Order is unlawful and unreasonable inasmuch as the
Commission authorized ,AEP-Ohi® to collect above-market grices for
generation capacity service, which will provide AEP-Ohin's
generation business with an unlawful subsidy in violation of Section
4928.02(H), Revised Code.

As rtemonstrated through IEU-Ohio's testimony,111 and its initiai brief,112 the

approval of an aboue-r-narket generation capacity service charge '(collected

s" fd. at 14, 20-26.
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conternporaneously and in the future) would unfawfuliy subsidize AEP-Ohio's

competitive "deregulated" generation business.

Among the many other fundamental defects in the July 2"6 Order, the

establishment of an above-market price for capacity is contrary to the State's policies

proscribing subsidies from flowing between competitive and noncompetitive services, to

the dotrimenfi of generation function competitors and shopping and non-shopping

custorners alike."3 Section 4928.02(H), Revised Code, states that it is the policy of the

State of Ohio to:

Ensure effr:ctive competition in the provision of retail electric service by
avoiding anticompetitive subsidies flowing from a noncompeti#ive retail
electric service to a competitive retail electric service or to a product or
service other than retail electric service, and vice versa, including by
prohibiting the recovery of any generation-related costs through
distribcstion or transmission rates

in A,EP-Ohio's Spom proceeding, the Commission held that 'Section 4928.02(H),

Revised Code:

requires the Commission to avoid subsidies flowing from a noncompetitive
retail electric service to a competitive retail electric service. OP seeks to
establish a nonbypassable charge that would be collected from all
distribution customers by way of the PCCRR. Approval of such a charge
would effectively allow the Company to recover competitive, generatiora-
reiated costs through its noncompetitiue, distribution rates, in
contravention of the statute114

Despite the plain meaning of Section 4928.02(H), Revised Code, and the Commission's

recent refusal to authorize the recovery of the unamortized Sporn 5 plant investment

through a nonbypassable charge, the July 2d Order authorized AEP-Ohio to charge

1'2 IEU-Chio Post-Hearing Brief at 56-59 (May 23, 2012):

` 113 See Section 4928.62(H), Revised Code; In the Matter of the Application of Ohio Power Company for
Approval of the Shutdown of Unit 5 of the Philip Spom Generating Station and to Establish a Plant
Shutdown Rider, Case No> 10-1454-EL-RC?R, Finding and Order at 19 (Jan. 11, 2012) (hereinafter "Spom
Decision").

114 1d.
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arbitrary above-market generation prices prior to August 8, 2012 and above-market

charges (cornputed as the difference between RPM-Based Pricing and $188.88/MW-

day), thereafter thereby providing AEP-Ohifl's competitive genoration business with a

unique and anticompefitive subsidy in violation of Ohio law.

8. The July 2"d Order is unlawful andl unreasonable inasmuch as it
violates the comparability requirements in Chapter 4928, Revised
Code, which requires the generation capacity service rate applicable
to CRES providers or otherwise to shopping customers to be
comparable to the generation capacity sentice rate embedded in
AEP-Ohio's SSO rates.

As demonstrated through IEU-Ohio's testirnony,115 and its initial brief,"6 the Ohio

Revised Code' 17 and the Commission.'s rules require generation capacity service prices

in AEP-Ohio's SSO to be comparable and non-discriminatory relative to the prices

applicabdo to CE2ES providers/shopping customers: Section 4928.02(B), Revised Code,

provides that it is policy of the State of Ohio to '[e]nsure the avaiiabi#ity of unbundled

and comparable retail electric service that provides consumers with the supplier, price,

terms, conditions, and quality options they elect to meet their respective necds."

The July 2nd Order adopts RPM-Based Pricing to establish the wholesale

generation capacity service compensation available from CRES providers. The July 2"tl

Order incticates (and does so unlawfully and unreasonably in IEU--Ohio's view) that the

Commission may yet permit AEP-Ohio to collect revenue to supplefnent the RPM-

Based Pricing compensation avaiiable from CRES providers and that such revenue

supplement will be addressed in future Commission decisions. The revenue

supplement aspect of the Commission order does not alter the fact that, as between

a's IEU-Ohie Ex. 102A at 14. 29-3Z

aas CEtf-Ohio Post-Hearing Brief at 59-61 (May 23, 2012).

117 See Secticns 4928.02(B), .4928.95 and 4928.35(C), Revised Code; Rule 49E71:1-35-01(L), C:A.C.
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AEP-Ohio and GRES providers and for the wholesale transaction, the PUCO has again

adopted RPM-Based Pricing as the price CRES providers are required to pay for

generation capacity service.

There is no explicit generation service capacity charge in AEP-C.^hio's SSO

rates3"a to compare to the generation capacity service rates applicable to CRES

providers. The SSO charge for generation capacity service is not unbundled,

separately stated or driven by the PLC billing determinant. Although there is not an

unbundled or explicit capacity charge in AER-C)hio's SSO, AEP-Ohia witness Allen

testified that the AEP-Ohio SSO provides AEP-Ohio with, on average, compensation for

generation capacity service at a rate of $355IMtN-fiay."9 The total compensation

available from the July 2"d Order for generation capacity service (a total of $188.88I(1/f4111-

day plus interest on the deferred revenue supplement) is substantially less than the

amount of compensation for generation capacity service that AEP-Ohio has admitted it

is obtaining from its SSO. Thus, the SSO is not comparable, it is discriminatory and it is

providing AEP-Ohio, according to AEP-Ohio, with excessive compensation for

generation capacity service.

To ensure comparability, nran-discrimination and to implement the Commission's

July 2"d Order, the Commission must unbundle the generation capacity service

embedded in the SSO, establish a comparable and non-discriminatory price and rate

design for such unbundled camponent (with a proper and transparent recognition of the

PLC) and use the generation capacity service compensation that AEP-Ohio has

obtained through the SSO that is above the $188.88ftt1EW--day price as an offset to any

' j$ AEP-ahia Ex. 101 at 10; FES Ex. 108 at 3; Tr. Vol_ I at 67-70,

Tr. Vol. #E[ at fi35-637.`
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opportunity that the Commission may provide AEF^ Uhio to obtain supptementat

revenue under the Delayed Recognition Pricing Sctieme. Otherwise, the Comrriission's

July 2"I Crder produces a non-comparable and discriminatory resuft that is

unreasonab(e and unlawful.

The Ju(y 2a Order sefting a9eneration capacity rate under PJM's
RAA is unlawful and unreasonable inasmuch as the order violates
the plain language of the RAA, which must be interpreted under
Delaware law (tho controlling law under the R,AA).

Despite the Eegai barriers discussed above, the Commission adopted a cost-

based ratemaking methodology in part based on its views about the language in

Section iJ.8 of Schedule 8.1 of the RAA. Even if the General Assembly had defegated

auttiority to the Commission to use a cost-based ratemaking method to establish prices

for generation capacity service or it was possible (and it is not) for the RAA to be a

source of the Commission suhject matter jurisdiction, the Commission's July 2nd Order

violates the plain meaning of the RAA.

The RAA states the RAA has a region-wide focus and a pro-competitive purpose;

the July 2a Order ignores both. Additionally, to the extent the RAA allows an FRR

Entity to request a change in compensation for its load that switches to an alternative

LSE such as a CRES provider, the RAA looks to the FRR Entity, its FRR Capacity Plan,

the Capacity Resources that make up that plan, and the FRR Service Area to determine

an appropriate alternative compensation rnethod. Any alternative compensation

method must be just and reasonable and comply with tariff filing and approval

requirements established by federal law. And, there is rEothing in the RAA that supports

the view that the word "cost" as it appears in Section D.8 of Schedule 8.1 of the RAA

means."embedded r-osY' or the type of cost that the Commission may consider for

purposes of ratemaking under Chapter 4909, Revised Code.
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The RAA states that it is goverried by Delaware law. AEP-Ohio has not made

Based on the rules of construction formed by Delaware law (discussed below), it

is patently unreasonable for the Commission to extract the word "cost" from the RAA

and transform the word into a meaning that embraces the embedded cost-based

ratemaking rrzethod. that appears to be the foundation of the July 2"d 0rzter.

situation of a competitive supplier required to compensate an incumbent owner of

network resources for the use of those resources, addressed the issue of what "cost"

should form the basis for the payments by the competitive supplier to the incumbent

utility. In tlerizorr Comrnunications Inc. v. Federal Corrrrrrurticatiorrs Commission,121 the

Court sustained the Federal Communications Commission's ("FCC") application of the

facility, was both supported by the Telecommunications Act of 1996 and sufficient under

the US. Constitution.1`3 Beginnirig at page 498 of the decision, the Court stated:

At the most basiG level of common usage, '°cost" has no such clear
implication. A merchant who is asked about "the cost of providing the
goods" he sells may reasonably quote their current wholesale market
price, not the cost of the particular items he happens to have on his
shelves, which may have been bought at higher or lower prices,

any claims related to the meaning of Delaware faw and the Commission has thus far

failed to consider Delaware law (sorrlethicig that IEU.-(7hio has previously suggested).12o

The United States Supreme Court ("Court"), when Gonfrcsnted with an analogous

word "cost" without reference to or use of "rate-of-return or , other rate-based

proceeding."f2' The Court found that the FCC's approach to establish compensation for

the use of monopoly service, without reference to the actual or historical "cost" of a

IEU-Qh3o Reply Bdef at 11-12 (May 30, 2012).

721 535 U,S. 467 (2002) (hereinafter''Verizon").

'?2 Verizort at 498-501.

Verrfzon at497-501.
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When the reference shifts from common speech into the tecjnical realm,
the incumbents still have to attack uphill. To begin with, even when we
have dealt with histarical costs as a ratesetting basis, the cases have
never assumed a sense of "cost" as generous as the incumbents seem to
claim. "Cost" as used in calculating the rate base under the traditional
cost-of-service method did not stand for all past capital expenditures, but
at most for ttiose that were pnrdent, while prudent investment itself could
be denied recovery when unexpected events rendered investment
useless, Dr.rquesne Light Co_ v, Barasch, 488 U.S., at 312_ And even
when investrnent_was wholly includabEe in the rate base, ratemakers often
rejected the utilities' "embedded costs," their own book-value estimates,
which typically were geared to maximize the rate base with high
statements of past expenditures and working capital, cornbined with
unduly low rates of depreciation. See, e. g., Hope 1Vaturaf Gas, 320 U.S.,
at 597- 598. Jt would also be a mistake to forget that °'cost" was a term in
value-based rate making and has figured in contemporary state and
federal ratemaking untethered to historical valuation.E187

AEP-Ohio's proposed formula--derived "cost" calculation (which the July 2"d C3rder

adopted as a starting point to reach the conclusion that AEP-Ohio's cost of capacity is

$'{ 88.88lM1f11-day) is not based upon any of the defined terms in the RAA. The July 2"d

Order's reliar7ce on ari embedded cost ratemaking methodology is (as discussed

previously) precluded by 4hio law -and conflicts with the procompetitive purpose of the

RAA (as specified in the RAA's Article 2), is incompatible with the controlling provisions

of Defaware law, and conflicts with the U.S_ Supreme CQurt's holding about the

meaning of the word "cQst" in an analogous situation. Thus, to the extent the

Commission could establish a. cost-based state compensation mechanism for

generation capacity service pursuant to Ohio law, the Commission's determination

violates the express terms of or_ is otherwise incompatible with the RAA which the

Commission has no authority to modify or ignore and is therefore unlawful and

unreasonable.
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a_ The administratively-determined "cost-based'° rates for
AEP-Ohio's certified electric distribution service area
contained in the July 2"`^ Order violate the plain language of
Article 2 of the RAA tttat- states the RAA has a region-wide
focus and pro-competitive purpose.

The RAA is an agreement or contract among parties that was approved by FERC

with the support of AEP-Ohio and* its affiliates. The RAA was initial(y executed as of

June 1, 2007 and the current parties to the RAA are set forth in Schedule 17. The

express terms of the RAA make it clear that it is a PJM region-wide mutual assistance

apreement_124 Article 2 of the RAA sets forth the purpose of the RAA and states:

This Agreement is intended to ensure that adequate Capacity Resources,
including planned and Existing Generation Capacity Resources, planned
and existing Demand Resources, Energy Efficiency Resources, and ILR
will be planned and made available to provide reliable service to loads
within the PJM Region, to assist other Parties during Emergencies and
to coordinate planning of such resources consistent with the Reliability
Principles and Standards. Further, it is the intention and objective of
the Parties to implement this Agreement in a manner consistent with
the development of a robust competitive marketplace. _,. 125

PJM has also described the RAA as a mutual assistance agreement:

The RAA, with its roots in PJM's prior existence as a power pool, is an
agreement among load serving entities to share a common capacity
obligation across a broad region, and through that sharing to reduce the
capacity burden that each would face on its own_12s

Additionally, the RAA is governed by Delaware iavsr;127 however, the July 2"1

Order failed to address this legal fact_ Under Delaware law, when interpreting a

124 FES Ex 11UA at 4, 21; Tr. 1tol. VI. at 1346-1348.

"zs FES Ex. 1`l0A at 21.

^zs IEI.J-Ohic) Ex. 110 at 9_

127 AEP-Ohio has not made any claims related to the meaning of Delaware law. [n lV/atria Nealthcare,
/nc_ v, Coral SR LLC, 2007 WL 763303 at °`1, 6(Def: Ch., March 1, 2007), the Delaware Chancery Court
addressed fundamental contract interpretafion principles under Delaware law:

!n construing contracts, the function of the Court is to ascertain the shared intentions of
the contracting parties when they entered into their agreement. The first level of analysis
is deoeptively simple:give the urords cl7osen by the parties their ordinary meaning.
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contract, the reviewing authority should "attempt to fulfill, to the extent possible, the

reasonable shared expectations of the parties at the time they contracted."azs As

discussed above the RAA states that it is the -expectatian of the parties to the RAA "to

implement [the RAA] in a manner consistent with the development of a robust

competitive marketpface."tzg The authorization of an above-rnarket anti-competitive

capacity price is incompatible with the stated objectives regarding the implementation of

the RAA.

Disputes over a contract negotiated by sophisticated parties typically fali into three broad
categories. First, the parties did not anticipate and provide for future events. Thus; the
contract fails to address (or to address fully) the responsibilities of the parties in a
particular factual setting. Second, the parties (or their lawyers) understand that there are
drafting imperfections, perhaps because the parties cannot devise a mutually acceptable
resolution to certain issues. The parties do not want what (at that time) are viewed as
minor impediments to derail the transaction. They hope that the identified risks will not
materialize and trust that, if the unlikely events occur, some judge will fill in the gaps in a
way that substantially preserves the benefits of the bargain for each s'sde. Finally, there
are disputes like the one now pending. The words, when fairly read and given their
ordinary meaning, lead to a result that the Court cannot believe is what reasonable
parbes would have intended. In a sense, one party's argument boils down to a plea ofi
"We couldn't have been that obtuse {or worse}." The result reached here is, in large part,
unpalatable; it is the product, however, of words chosen by sophisticated parties who
drafted a complex and comprehensive agreement. More importantly, it is not for some
judge to substitute his subjective view of what makes sense for the terms accepted by
the parties.

When interpreting a contract, the Cocsrfs function is to "attempt to fulfill, to the extent
possible, the reasonable shared expectations of the parties at the time they contracted „
The Court does this by initially looking to the confract's express terms. If the terms are
clear on their face and reasonably susceptible to only one meaning, then the Court gives
those terrns the meaning that woutd be ascribed to them by a reasonable third party. If,
however, a contract's language is ambiguous, then the Court will look beyond the "four
corners" of the agreement to extrinsic evidence_ A contract is not ambiguous merely
because the parties disagree as to its proper construction. Instead, ambiguity exists when
the terms of a contract are reasonably susceptible to different interpretations or have two
or more different meanings. Also, when possible, the Court should attempt to give effect
to each term of the agreement and to avoid rendering a provision redundant or illusory.

(intemal citations omitted).

128 fd

'-"` FES Ex. 11oA at 21.
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The RAA is a multi-party agreement and any attempt to adjudicate the rights of

any partyy to the agreement may affect the rights of other parties to the agreement."4

Article 6 of the RAA states:

Except as otherwise provided herein, this Agreement shall be managed
and administered by the Parties, Members, and State Consumer
Advocates through the Members Committee and the TVlarkets and
ReliabiEity Committee as a Standing Committee thereof, except as
delegated to the Office of the [nterconnection and except that Qrily the
NM Board shall have the authority to approve and authorize the filing of
amendments to this Agreement with the FERC.131

Thus, to the extent the Commission had any authority to establish a cost-based

price for generation capacity service in accordance with the RAA, the Commission's

July 2°"1 Order missed the mark. While the Commission recognized that RPM-Based

Pricing supports competition, it nonetheless authorized AEP-Ohio to collect significantly

above-market anti-competitive rates through a deferral mechanism that onfy looks to the

capacity compensation AEP-C?hics obtains when customers are served by a CRES

provider. And the Commission limited its focus to AEP-Ohio's certified electric

distribution service area without addressing the region-wide focus of the RAA. The

Commission also completely ignored Delaware law in iriterpreting the RAA. For these

reasons, the Commission's atternpt to establish a cost-based rate for generation

capacity service under ttre RAA is unlawful and unreasonable as the Commission's

decisiQri violates the plain meaning and stated objective of the RAA.

130 Ohio R. G11/_ P. 19.

j3a FES Ex_ 4I0& at 30.
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b. Even if cost-based rates were established pursuant to the
RAA, the Commission unlawfully and unreasonably based its
determination of "cost" upon the embedded cost of
.AEP-C}hio's owned and controlled generating assets based on
a defective assumption that such generating assets are the
source of capacity available to CRES providers serving
customers in AEP-Ohio's certified electric distribution service
area. The RAA requires that any change to the default pricing,
RPM-Based Pricing, must be just and reasonable and looks to
the FRR Entity, and the FRR Entity's Service Area and the
Capacity Resources in the FRR Entity's Capacity Plan to
establish any pricing other than RPM-Based Pricing. Based on
the plain meaning of the word "cost"y the July 2"d Order's
sanctioning of the use of embedded cost to establish
generation capacity services is arbitrary and capricious. in
aadditaon; the uncontested evidence demonstrates that
AEP-C3hio is not an FRR Entity, AEP-Ohio's owned and
controlled generating assets are not dedicated to serve Ohio
load and also demonstrates that AIEP-Uhao's owned and
controlled generat'ing assets are not the Capacity Resources
in the FRR Entity's Capacity Plan. In such circumstances, the
Commission's reliance upon embedded cost data for
AEP-Ohio's owned and controlled generating assets to
establish the cost incurred to provide generating capacity
services to CRES' providers is arbitrary and capr[cious.

The Commission unreasonably and unlawfully adopted AEP-Ohio's starting point

for its "cost-based" raterriakirzg caicuCation, which starting point was based upon the

"embedded cost" of AEP-CJhia's generating assets (includisig year-end plant balances).

AEP-Ohic claimed that `[tjhe plain language of Schedule 8.1, Section D'.8 of the RAA

establishes AEP-Ohio's right to elect to charge a cost-based rate to CRES providers."132

The RAA, however, allows an FRR Entity to request deviation from the default RPM-

Based Pricing, and the RA,A. defines the information necessary to deviate from the

default compensation methodology. Because the Commission's determinati.on was

based upon a flawed starting point, its "cost" calculation violates the plain language of

the RAA.

,sz AEi'-C?hfo Initia(, Brief at 13 (May 23, 2012).
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Schedule 8.1, Section D_8 of the RAA states_

Iri a state regulatory jurisdiction that has impfernented retail choice, the
FRR Eiitity must include in its FRR Capacity Plan all load, including
expected load growth, in the FRR Service Area, notwithstanding the loss
of any such load to or among alternative retail LSEs. In the case of load
reflected in the FRR Capacity Plan that switches to an alternative retail
LSE, where the state regulatory jurisdiction requires switching customers
or the LSE to compensate the FRR Entity for its FRR capacity
obligations, such state compensation mechanism will prevaii. In the
absence of a state compensation mechanism, the applicable alternative
retail LSE shall compensate the FRR Entity at the capacity pr'<ce in the
unconstrained portions of the PJM Region, as determined in accordance
with Attachment DD to the PJM Tariff [RPM-Based Pricingj, provided that
the FRR Entity may, at any time, make a filing with FERC under Sections
205 of the Fecfera! Power Act proposing to change the basis for
compensation to a method based on the FRR Entit}r'S cOst or such other
basis shown to be just and reasonable, and a retail LSE may at any time
exercise its rights under Section 206 of the FPA.'33

Like most contracts having regulatory significance, the RAA contains a definition

section where "Agreement," "Capacity Resources," "Fixed Resource Requirement

Alternative or FRR Alternative," "I"RR Capacity Plan," "FRR Entity," "FRR Service Area,"

"IOU," "Load Serving Entity or LSE," "Party n"PJM Regi.on," "Planning Period," "Self-

Supply,"134 "State Regulatory Change" and other terms fiavirig significance for purposes

of the RAA. are defined.

133 FES Ex. 11 OA at 111 (emphasis added).

134 The RAA definition of Self-Supply incorporates the definition of Self-Supply that appears in Attactiment
DD (Section 2.65, page 2305) to PJM's FERC-approved tariff (emphasis added):

"Self-Supply" shall mean Capacity Resources secured by a Load-Serving Entity, by
ownership or contract, outside a Reliability Pricing Model Auction, and used to meet
obligations under this Attachment or the Reliability Assurance Agreement through
submission in a Base Residual Auction or an Incremental Auction of a Seii Offer
indicating such Market Seller's intent that such Capacity Resource be Self-Supply. Se{f:
Supply may be either committed regardless of clearing price or submitted as a Sell
Offer with a price bid. A Load Serving Entity's Sell Offer with a price bid for an
owned or contracted Gapacity Resource shall not be deemed "Self-Supply," unless
it is designated as Self-Supply and 'used by the LSE to meet obligations under this
Attachment or the Re[iability Assurance Agreement.

FES Ex. 1'IDC at 2305.
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Assuming, arguendo, that the Commission could make detorminations regarding

the rights and obligations of parties to the .RA.Fl, the plain meaning of the above

language makes it applicable, if at all, only to an FRR Entity and then only to the FRR

Entity's Capacity Plan. i

As the evidence in this proceeding demonstrates, and as adm ►tted by AEP-Ohio,

AEP--C}hio is not an FRR Entity. Rather, AEPSC is the FRR Entity as agent for the

aggregated load of the combined AEP operating companies (including AEP-Ohio)

known as AEP East.135

AEP-Ohio also failed to identify or introduce the FRR Capacity Plan to which the

abvvo-quoted plain language refers. Sectiori 1.29 of the RAA defines "FRR Capacity

Plan" asfollavvs:

FRR. Capacity Plan shall mean a long-term plan for the commitment of

Capacity Resources to satisfy the capacity obl'igatidns of a Party that has

elected the E=RR Alternative, as more fully set forth in Schedule 8.1 to this

Agreement.136

AEP-Ohio further failed to identify the FRR Service Area that must be identified

according to the above-quoted language. Section 1.31 of the RAA defines "FRR

Service Area" as follows:

FRR Service Area shall mean (a) the service territory of an lC3U as
recognized by state law, rule or order; (b) the service area of a Public
Power Entity or Electric Cooperative as recognized by franchise or other
state law, rule, or order; 'or (c) a separately identifiable geographic area
that is: (i) bounded by wholesale metering, or similar appropriate multi-
site aggregate metering, that is visible to, and regularly reported to, the
tafFice of the tnterconnection, or that is visible to, and regularly reported to
an Electric Distributor and such E[ectric Distributor agrees to aggregate
the load data from such meters for such FRR Service Area and regularly
report such aggregated information, by FRR Service Area, to the Office of

'3$ Jd. at 475-476; see also Tr. Vol. 1! at 436-437; Tr. Vol. XI at 2533-2534.

136 FES Ex '('t0A at 10.
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the Interconnectiori; and (ii) for which the FRR Entity has or assumes the
obligation to. provide capacity for all load (including load growth) within
such area. In the everit that the service obligations of an Electric
Cooperative or Pubfic Power Entity are not defined by geographic
boundaries but by physical connections to a defined set of cusfomers, the
FRR Service Area in such circumstances shall be defined as all
customers physically connected to transmission or distribution facilities of
such Electric CQoperative or Public Power Entity within an area bounded
by appropriate wholesaEe aggregate metering as described above.

And on this subject, AEP-flhio's witnesses agreed that PJM does not look to AEP-Ohio

for purposes of the FRR election but to AEPSC as agent for the aggregated group of

the AEP East operating companies including AEP-Ohi0.13$ So whatever the FRR

Service Area is, it is clear from the record evidence that the FRR Service Area is not

coextensive with AEP-Ohio's certified electric distribution service area. AEP-Ohio also

failed to identify the FRR capacity obligation that is referenced in the above-quoted

language.

Further, the word cost is not used in ccnjunctiori with the "state compensation

mechanisrn" (regardless of whether it is defined as "embedded cost" or defined as

"avoided cost," which would be more in keeping with the coritent of the RAA and other

goveming PJM documents). Schedule 8.1, Section D.8 (quoted above) does not

provide AEP-Ohio with the unilateral right to compensation for capacity that is based on

AEP-Ohio's embedded cost. Schedu[e 8.1, Section D.8 permits an FRR Entity to seek

a change in the method of compensation to a method that is based :'... on the FRR

Entity's cost or such other basis shown to be just and reasonable.n139

The plain language of the RAA destroys the foundation of AEP-Ohio's claim that

".._ Schedule 8.1, Section D,8 of the RAA establishes AEP Ohio's right to elect to

137 Ici. at 1 ()-11.

13" Tr. Vol. XI at 2533-2534.

139 FES Ex. 1ICA at 1 11.
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charge a cost-based rate to CRES praviders."'4° Since AEP-Ohio did not advance any

other €egal theory to support its claimed unilateral right to use a so-calEed embedded

cost method to set the CRES capacity price, fihe Commission's inquiry should have

ended with a rejectiori of AEP-Ohio's claim. Instead, the Commission attempted to take

AEP-Ohio's formula derived "cost" calculation and make certain adjustments to the

ca(cufation.14' Assuming the Commission had authority to approve cost-based

ratemaking methodology to establish compensation for generation capacity service

under the RAA, the Commission's starting point fundamentally missed the mark.

The above-quoted language from the RAA requires specific information to

evaluate an FRR Entity's proposal to change the mEthod of compensation for the FRR

Entity's capacity obligation. That information was never introduced into the record and

therefore the Commission's "cost" determination does not compty with the RAA.

Instead of applying the framework set out by the RAA. (as discussed above),

AEP-Ohio tied its °cost" calculation to AEP-Ohio witness Dr. Pearce's opinions. He

claimed that "because [AEP-Ohib] is self-supplying its own generation resources to

satisfy these load obligations, the cost to provide this capacity is the actual embedded

capacity cost of CSP's and OPCO's generation."'42 But Dr. Pearce made clear at page-

5 of his direct testimony that he relied upon AEP-Ohio witnesses Munczinski and Hortan

for his statement that AEP-Ohio elected to utilize the FRR option as a predicate for his

embedded-cost driven formula rate proposal. And the record evidence - including the

admissions by AEP-Ohio witnesses Horton and Neison -- shows that: (1) AEP-Ohio did

1-40 AEP-Ghio Initial Brief at 15 (May 23, 2012)_
1.41 See July 20d aEder at 33-35.

147 fd. at 36 (emphasis in originat).
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not make an FRR election for its certifeci eiectric distribution service area;143 (2) no FRR

electiort is associated uniquely with AEP-Ohio's certified electric d'[stribution service

:... . area;'44 and, (3) AEP-Ohio's owned and controlled generating assets are not the source

of capacity available to a CRES provider serving retail customers in AEP-Ohio's

certified electric distribution service area"'

Thus, Dr. Pearce's embedded-cost formula rate math has no relationship to

reality even if: (1) AEP-Ohio had demonstrated that a change from RPM-Based Pricing

is warranted based on the facts and law; and (2) the Commission has authority to adopt

a c,ost-based pricing method for generation capacity service.

As already discussed, the RAA. itself dispels the notion that capacity anywhere in

PJM, regardless of FRR or RPM status, is dedicated to specific customers or load. The

RAA is a mutual assistance agreement through which Capacity Resources are shared

on a region-wide basis within PJM. Schedule 8.1.A dealing vu€th the FRR Alfematiue

makes this clear (emphasis added):

The Fixed Resource Requirement CFRR") Alternafive provides an
apternative means, under the terms and conditions of this Schedule, for an

eligible Load-Sertring Entity to satisfy its obligation hereunder to commit
Unforced Capacity to ensure reliable service to loads in the PJM

Regi(3n.t46

Schedule 8>1.B.2 of the RAA does permif a party to elect the FRR Altemat€ve for

a portion of its load within the PJM Region, but a partial FRR Altemative election

triggers specific requirements:

'as Tr. Val: }I at 429, 475; Tr. Vol. Xi at 2530-2534.
144 ttt.

" Id. at 2530-2531, 2533; see also Tr. VoL XI at 2543-2547.

''s FES Ex. 11 Dft at 106 (emphasis added).
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A Party eiigibie under B.1 above may select the FRR Alternative only as to
ali of its load in the PJM Region; provided however, that a Party may
select the FRR Alternative for only part of its load in the PJM Region if (a)
the Party elects the FRR Alternative -for all load (including all expected
load growth) in one or more FRR Service Areas; (b) the Party cornplies
with the rules and procedures of the Office of the fnterconnection and all
relevant Electric Distributors related to the metering and reporting of load
data and settlement of accounts for separate E=RR Seivice Areas; and (c)
the Party separately allocates its Capacity Resources to and among FRR
Service Areas in aGGOrdanCe with rules specified in the PJM ManU2([s.147

Section 1.67 of the RAA de-fines PJM Region as fcsilows:

PJM Region shall have the same meaning as provided in the Operating
A(g re£'rli e ri t .148

Section 1.35A of the PJM Operating Agreement149 defines PJM Region as follows

(emphasis added):

"PJM Regionn shall mean the aggregate of the MAAC Control Zone, the
PJM West Region, and VACAR Control Zone.

AEP-Ohio hasnot cfaimed that a partial FRR Alternative election was made, nor has

AEP-Ohio offered any evidence showing that the FRR Alternative was uniquely elected

for the AEP-Ohio certified electric distribution service area.150

The fact that PJM treats Capacity Resources as a PJM Region resource was also

acknowledged by several AEP-Ohio witnesses.15' On a day-to-day basis, the output of

all the generating assets of the AEP East operating companies (including AEP-Ohio) are

bid into PJM's market by AEPSC with an offer price,1 sz On a region-wide basis, PJM

147 fd, at 107.

14$td:at15-

1`9 PJM Operafing Agreement at 22. The PJM Operating Agreernent is available via the intemet at
http:IJvrww.pjrri.comJdocuments/ finedia/docurneritsFagreementsfoa.ashx (last visited Juiy 31, 2012).

150 Tr.'Jo1. It at 476,

151 Id. at 484-485:

152 Tr. Vol. Xi at 2544-2545.
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then determiries which resources are actually dispatched to serve load in the PJM

Region. "s

Ori any given day, AEP-Ohio's actual load requirernents are not required to be .

satisfied from AEP-Ohio's owned and controlled generating assets.154 The operation of

AEP-Ohio's "deregufatecf"' 55 generating assets cannot be separated from the operation

of the combined generation fleet of the AEP East operating e.ompanies.156 On an after-

the-fact basis, allocations are performed to attribute AEP generation output to off-

system sa(es_&57 1t is impossible to simulate a dispatch of the AEP-Ohio owned or

controlled generating assets without performing a dispatch for the entire AEP system.158

Additionally, AEP-Ohio witness Nelson, as well as other AEP-Ohio and

intervenor witnesses, testified that the demand response capability of AEP-Ohio's refiail

customers can be used as Capacity Resources to satisfy the capacity obligation of the

FRR Entity in addition to the undisclosed generation assets included in the FRR

Capacity Plan. 1'59 Again, AEP-Ohio did not introduce the FRR Capacityy Plan so the

specific Capacity Resources relied upon are not known. So, i7r_ Pearce's exciusive

reliance on embedded ccists he attributed to AEP-Ohio's generating pEants is not

consistent with reality or the definition of Capacity Resources in 'fhe RAA. Even if

Dr. Pearce would have offered a formula rate proposal that looked to the entire fleet of

the AEP East operating companies' generating assets, it would still be out of touch with

1!5" ld.

'-' '4 Id. at 2546-2547.
1ss fd, at 2536-2637_

'5s fd. at 2545-2547.

15' fd. at 2547-2550:

!d, at 2545-2547.

,ss See e.g., Tr. Vo1. Xi at 2531.
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reality because PJM relies upon Capacity Resources for the entire PJM Region and

Capacity Resources inc€Lsdes both demand and supply-side Capacity Resources, not

just generating plants.

As already discussed, the RAA calls for an FRR Entity to submit an FRR

Capacity Plan_ The RAA defines the FRR. Capacity Plan as folEows:

FRR Capacity Plan shall mean a long-term plan for the commitment of
Capacity Resources to satisfy the capacity obligations of a Party that has
elected'the FRR A(temative, as more fuily set forth in Schedule 8.1 to this
Ayreerrtenf.'60

If AEP-Ohio was actually engaged in the kind of "Self-Supply" of Capacity

Resources as is permifted under the RAA, Schedule 7 of the RAA would apply.

Schedule 7 of the RAA states as follows (emphasis added):

SCHEDULE7

PLANS TO MEET OBLIGATIONS

A. Each Party that elects to meet its estimated obligations for a
Delivery Year by Se€f-Supply of Capacity Resources shall notify the
C?tfice of the lntercannection via the Internet site designated by the
Office of the Interconnection, prior to the start of the Base Residual
Auction for such Delivery Year.

B. A Party that Self-Supplies Capacity Resources to satisfy its
obligations for a Delivery Year must submit a Se€i Offer as to
such resource in the Base Residual Auction for such Delivery
Year, in accordance with Attachment DD to the PJM Tariff.

C. If, at any time after the close of the Third Incremental Aucti.ori for a
Delivery Year, including at any time during such Delivery Year, a
Capacity Resource that a Party has eommitted as a Self-Supplied
Capacity Resource becomes physically incapable of delivering
capacity or reducing load, the Party may submit a replacement
Capacity Resource to the Office of the. Interconnection. Such
replacement Capacity Resource (1) may not be previously
committed for such Delivery Year, (2) shall be capable of providing
the same quantity of megawatts of capacity or load reduction as the
ariginally committed Capacity Resource, arid (3) shall meet the

j64 FES Ex. 11C}A at 1tI.
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same locational requirements, if applicable, as the originally
commifted resource. In accordance with Aftachment DD to the
PJM Tariff, the Office of the Interconnection shall determine the
acceptability of the replacement Capacity Resource_161

Accordingly, satisfaction of the Capacity Resource obligation established by the RAA

through Self-Supply calls for the submission of a sell offer in the BRA_ In other words,

the Self-Supply option is only available to LSEs participating in the RPM BRA, and as

AEP-Ohio has repeatedly stated, its tegal theory relates only to the FRR Alternative.

The Self-Supply RPM market option deftned in the RAA. is mutually exrlusive- from the

Gapacity Resources that are designated as part of the FRR Entity's FRR Capacity Plan.

AEP-Ohio cannot be an FRR Entity and °Self-Supp{y" Capacity Resources.

Thus, Dr. Pearce's threshalr! assumptions - that AEP-Ohio is an FRR F_ntity and

that AEP-Ohio's owned and contro#!ed generating assets are the source of capacity

provided to a CRES provider serving retail ciastomers in AEP-Ohio's certified electric

distribution service area - are wrong. Because these threshold assumptions are wrong,

the mathematical computations embedded in Dr. Pearce's proposed formula rate

therefore cannot identify any type of cost of capacity provided to a CRES provider

senring retail customers in AEP-Ohio's certified etecfric distribution service area.

Because of the fundamental errors made by Dr. Pearce, the Staff's recommended

adjustments that the Coiximissian accepted, in part, are victims of the defects in

Dr. Pearce's assumptions and his assumption-driven math. And the Commission's

statement at page 33 of the Ju(y 2"d Order indicating that no party seriously challenged

the Staffs cost-based methodology ignores the serious challenge that IEU-Ohio made

18' {d- at 101 (emphasis added).
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and repeats here. After all was said and done during the evidentiary phase of this I

proceeding, even the Staff urged the Commission to adopt RPM-Based Pricinrg.

Had AEP-Ohia. actually been Self-Suppiying Capacity Resources or had it

actually been a stand-alone FRR Entity, it would have been a simple matter for

AEP-Ohio to have identified the FRR Capacity Plan or the Self-Supply resources that it

is relying on to meet the RAA obligations_ AEP-Ohio did not do so. Instead, it resorted

to false assumptions and then embedded the false assumptions in the math associated

with a proposed mathematical formula that pulls garbage in and pushes garbage out.

Despite these fundamental flaws, Staff used AEP-Ohio's "cost" methodology and

then made certain adjustments to AEP-tQhie's calculation. These adjustments included

changes to: return on equity; rate of return; construction work in progress, plant held for

future use; cash vvorking capital; certain prepayments; accumulated deferred income

taxes; payroll and benefits for eliminated positions; 2010 severance program cost;

capacity equalization revenue; anciltary senrices revenue; and energy sales margir7s."

Staffs adjustments resulted in a"cost" of capacity of $146.41IMV1l-day.163 The

Commissian accepted some of Staff's adjustments, madified one adjustment, and

rejected others.164 The result of the Commission's modification to Staffs calculation

was a computed "cost" of capacity of $188.88/MW-day defached from any

determination of such things as a test year, a date certain used and useful rate base

valuation, test year expenses, test year revenue at current rates and the total authorized

revenue that AEP-Qhfa should have an opportunity to collect in the future. Because the

Staff's calculation relied upon AEP-Oh:io's methodology, and the Commission's

,s2 jufy 2"d Qrder at 25.

'63 ki.

'64 !d. at 33-35.
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adjustments relied upon Staffs calculation, the Staff and the Commission's calcuiatian

suffer from the same fundamental flaws discussed above. Neither the rnethodotagy nor

its application has been connected to an FRR Entity, the relevant FRR Capacity Plan,

and the actual Capacity Resources relied upon by the FRR Entity to satisfy its capacity

obligation to PJM.

Thus, even if the Commission had authority to permit AEP-Ohio to change from

RPlVI-Based Pricing to a cost-based ratemaking method to defermine the compensation

for generation capacity service available to CRES providers serving retail customers in

AEP-Ohio's certified electric distribution service area, the so-cafled embedded cost-

based methodology used as the starting point for the Commission's determinatiorr was

based on bankrupt assumptions and numerical inputs that are wrong. For this reason,

the Commission's July 2d Order is unlawful and unreasonable.

10. The July 2"d Order is unlawful and unreasonable inasmuch as the
Commission violated Section 4903_09, Revised Code, by failing to
properly address all materiaL issues raised by the parties; the Ohio
Supreme Court has held that the failure to address all material
matters brought to the Cammission's attention is a reversible error.

Section 4903.09, Revised Code, requires the Comrr}ission to sufficiently detail

"the reasons prompting the decisions arrived at."16$ It is reversible error if the

Commission uinitiaf6y failed to explain a materiaf matter," that matter was again brought

"to the commission's attention through an application for rehearing ... [and] the

commission still failed to explain itseif" on rehearing.156

IEU-Ohio raised material issues through its testimony and briefs that the

Commissiorr failed to address in the July 2 °d Order. Specifically, iEU-ahio presented

,ss See aiso tn re Application of Columbus S. Pot,ver Cca., 128 Ohio St.3d 512, 201'i-®hio-1788 at jM 70-
71_

tisslcf.at1171.
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the Commission with evidence that any above-market rate for generation capacity

service would allow AEP-Ohio to collect transition revenue ("stranded cost") in violation

of Ohio law and AEP-Ohio's commitments made in its ETP proc,eeding.167 The July 2nd

Order recognized that parties had raised this issue, summarizing the stranded cost

argraments raised by IEU-Ohio and other intervening parties.'sa However, the order

failed to address the issue_ This issue is material to the resolution of this case, because

if the Commission determines an above-market generation capacity service would

provide AEP-Ohio with transition revenue as lEU-Ohfo befieves the Commission must,

Ohio law requires the Commission to reject the proposed above-market charge.

tEU-Ohio also presented unchallenged recomrnendations to brzng much needed

transparency to the bil(ing determinant speeification and billing process behind

generation capacity service, which the Commission failed to address. Additionally, IEU-,

Ohio contested the cost-based ratemaking proposals because they produced non-

comparable and discriminatary results.169 IEU-Ohio contested the Commission's ability

to approve the proposed above-market generation charge because the Commission

lacks jurisdiction to use cUst-based ratemaking to increase rates for generation service

or through the exercise of general supervisor}a authority. Further, IEU-Ohio contested

the use of a cost-based methodology as presented by AEP-Ohio (and illustrated by the

Commission's Staff) because the resulting above-market generation capacity service

price appticable ta CRES providers provides AEP-Ohio an anticompetitive subsidy in

vio{ation of Section 4928.02(H), Revised Code. [EU-Ohio also contested the cost-

167 IEIJ-Ohio Ex. 101, in passim; IEU-Ohio F_x_ 102A at 15-20.

Jd.
^ss kt. at 9, 29-32.
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based ratemaking proposal because they conflicted with the plain langtaage of the RAA

(as discussed above). 171

These contested issues - a!l material issues - are presented herein to the

Cammission again. The Ohio Revised Code requires the Commission to.address these

issues and the failure to do so on rehearing is grounds for reversal.

11. The July 20d Order, which offers AEP-Ohio the opportunity to obtain
above-market compensation fbr° generation capacity service through
a deferred revenue supplement [computed based upon the difference
between RPM-Based Pricing and $188.881rnegawatt-day ("MW-day"),
including interest charges] is unlawful and unreasonable for the
reasons detailed below.

The Commission's July 2"¢ Order is unlawful and unreasonable inasmuch as the

deferral that was created is riddled with legal and factual errors and omissions. Legally,

there has not been a finding that a rate in excess of RPM-Based Pricing would promote

the pra-competitive State policies contained in Section 4928.02, Revised Code, or that

AEP-Ohio- is entitled to increase rates based on the ratemaking method set forth in

Chapter 4909, Revised Code. Additionally, the Commission does not have authortty to

authorize the recovery of a generation-related deferral unless the deferral is a result of a

phase-in of a lawfully approved rate under Sections 4928.141 to 4928.143, Revised

Code.171 Further, any justification for approving an above-market price for generation

capacity service based upon financiai harm that might occur to AEP-Ohio is, based on

prior Comrnission rulings, irrelevant.

From an accounting perspective, it is impossible to defer and create a regulatory

asset measured by the difference in two revenue streams (in this case, a revenue

stream tied to RPM-Based Pricing and a revenue stream tied to a 1$8.$8fMW-day

''7° See Assignment of Error No. 8, supra, at 40-42;1EU-Ohio Post-Hearing Brief at 52-55 (May 23, 2012);
IEiJ-flhio Reply Brief at 18-25 (May 30, 2012).

57' Section 4928.144, Revised Code_
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price}; only an incurred expense can be dPferred through the creation of a regutatory

asset. To the extent a deferral could be created, there is no evidence that a carrying

cost on the deferral is appropriate, let alone one established at AEP-Ohio's WACC or

embedded (historic) cost of long-term debt. Finally, the July 2nd Order failed to

recognize that SSO customers are, a+cc,cxrding to AEP-Ohio, providing AEP-CJhio vvith

compensation for generation capacity service that is nearly double the $188.88/M1/V-day

charge_ In this circumstance, the July 2"' +Qrder is unreasonable and unlawful because

it failed to establish a mechanism to credit such excess compensation against any

deferred balance the July 2d Order works to create by comparing RPM-Based Pricing

to the $188.88/(tilI1N-day price associated with shopping customers.

a. The above-market supplement conflicts with the policies
contained ari Section 4928.02, Revised Cocie, which relies upon
market forces, customer choice and prices disciplined by
market forces to regulate prices for competitive electric
services.

Section 4928.02, Revised Code, contains State poficies which the Commission is

obligated to effectuate pursuant to Sectifln 4928.06, Revised Code. These policies

generally sbpport reliance on market-based approaches to set prices for competitive

services such as generation service and s€rongiy favor competition to discipGne prices

of competitive services. In the Stipulation Order, the Commission espoused on the pro-

competitive State policies in the context of AEP-Ohio's requested generation resource

rider:

We will first [ook to the market to build needed capacity. .._ (Any cost-
based generation facility] must be based upon a demonstration of need
under the integrated resource planning process and be narrowly tailored
to advance the policy provision contained in Section 4928.02, Revised
Code ... .172

„z Strpulatiara Qrder at 3940.
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In this proceeding, the Commission reaffirmed Section 4928.02, Revised Code,

favors market-based approaches to set prices and compensation for competitive

services. The Commission rejected imposing the significantly above-market

$188.88/MW-day charge on CRES providers_ Instead, the Commission held that

AEP-Ohio would have to begin, short(y, charging the market-based RPM-Based Pricing

so as to "promote retail competition:"'73

The Commission found that °RPM-based capacity pricing will stimulate true

competition among suppliers in AEP-Ohio's service territory" and will "incent

snQpping.»'74 The Commission also found that RPM-Based Pricing has "successfully

been used throughout Ohio and the rest of the PJM region and puts efectric utilities and

CRES providers on a level p9aying fetd."175 Thus, the Commission found that RPM-

Based Pricing promoted State policy arid competition in line with Ohio law and policy

and the Commission's duty to effectuate that poiicy.

The July 2nd Order did not find that an above-market capacity charge could

comply with Section 4928.02, Revised Code, and the Commissi;on's reasoning iinplicitly

rejects such a finding. Because the above-market deferred revenue suppiement

contained in the Delayed Recognition Pricing Scheme does not comply with Section

4928.02, Revised Code, the Commission's authorization of this component of the

pricing scheme was unlawful and unreasonable.

173 July 2"" Order at 23_

"¢ld.
izs Id
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b. The Commission is prohibited under Section 4928.05(A),
Revised Code, from regulating or otherwise creating a deferral
associated with a competitive retail electric service under
Section 4905.13, Revised Code. The Commission may only
authorize deferred collection of a generation service-related
price under Section 4928.144, Revised Code, and any such
deferral must be related to a rate established under Sections
4928.141 to 4928.143, Revised Code.

As part of the July 2d Order, the Commission held it was authorizing AEP-Ohio

to defer for future collection the difference between RPM-Based Pricing and

$188.88fNfVlt-day under Section 4905.13, Revised Code.176 As discussed above, the

Commission's ability to regulate competitive retail electric services is generally limited to

Sections 4928_141 to 4928,144, Revised Code.17a As part of that authority, the

Commission has authority to authorize a phase-in of generation rates thereby creating a

regulatory asset, i.e. a deferral, on___k_Ĵf it is the result of a phase-in of an SSO rate.

Section 4928.144, Revised Code, states that the Commission:

may authorize any just and reasonable phase-in of any electric distribution
utility rate or price established under sections 4928.141 to 4928.143 of the
Revised Code, and inclusive of carrying charges, as the commissian
considers necessary to ensure rate or price stability for consumers. If the
commission's order includes such a phase-in, the order also shall provide
for the creatifln of regulatory assets pursuant to generally accepted
accounting principles, by authorizing the deferral of incurred costs equal to
the amount not collected, plus carrying charges on that amount. Further,
the order shall authorize the collection of those deferrals through a
nonbypassable surcharge on any such rate or price so established for the
electric distribation utility by the commission.

Outside of this authority, the Commission is otherwise without authority to

autho(ze an EDU to defer for future collection any generation-related costs.178 In the

July 2"d Order, however, the Commission held that it was not authoriZing the generation

"s JuJy 2"0 Order at 23.

`n Section 4928.05, Revised Code.

1"8 See Section 4928.05, Revised Code (generaffy limiting the Commission's jurisdiction to regulate
generatfon service to Secfion 4528.141 to 4928.144, Revised Code).
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capacity service rate as part of an SSO under Sections 4928.141 to Section 4928_143,

Revised Code, but rather under its general supervisory jurisdiction contained in

Sections 4905.04, 4905-05, and 4905.06, Revised t;ode.1zs Because the Commission

did not (and it could not) authorize the Delayed Recognition Pricing Scheme under

Sections 4928.141 to 4928.143, Revised Code, the Commission is without authority to

authorize a phase-in, and the resulting deferral.

Additionally, any use of phase-in authority under Section 4928.144, Revised

Code, requires the Commission to identify, as part of the phase-in accountirig, the

"incurred costs" that are deferred for future coitecEion. Neither- AEP-Ohio nor the

Commission has identif[ed the "incurred cost" that the Commission must specify to

lawfully proceed with the phase-in authority in Section 4928.144, Revised Code, even if

such authority could be used in the case of generation capacity service rates. Absent

the required identification of "incurred costs°, there is no means proposed by AEP-Ohio

or identified by the Commission to ensure that the deferral is necessary to compensate

AEP-Ohio for "incurred costs." This point takes on added significance since the "cost"

caicutation, which is the foundation for the Delayed Recognition Pricing Scheme, was

based on a"formuia rate" methodology that bears no relationship to AEP-Ohio's cost to

meet its FRR obligation. For these reasons, the July 2"d Order was unlawful and

unreasonable.

i79 Judy 2i° Orrierat 12-13.
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c. The Commission unlawfully and unreasonably authorized-
AEP-Ohio to defer the collection of generation capacity service
revenue. Under generally accepted accounting principles,
only an incurred cost can be deferred for future collection. To
the extent that the July 2"d Order implies the Comrnission:'s
intended use of Section 4928..144, Revised Code, that Section
also requires the Commission to idehtify the incurred cost that
is associated with any deferral, a requirement unreasonably.
and unlawfully neglected by the July 2"`f Order,

The Commission's July 2"d Order was unlawful and unreasonable because tfie

Commission authorized AEP--(3hio to defer the difference between an RPM-Based

Pricing rate and a rate set at $188.8€37MW-day. Under gerEeraiiy accepted accounting

principles, oniy an expense, f_e_, a"cost", can be deferred. Because the issue of a

deferral was not created untit the Commission issued its July 2na Order, there is no

evidence in the record on this issue. Thus, the Commission must grant rehearing and

remove the deferred revenue component of the July 2"`f Order.

d. The Commission unlawfully and unreasonably determined that
allowing AEP-Ohio to irripose above-market prices for
generation capacity service was appropriate to address
AEP-Ohio's claims regarding the financial performance of its
generafi+cn business, fhe competitive busine:.ss segment under
Ohio law.

The Commission unreasonably and unlawfully determined that AEP-Ohio could

suffer financial harm if it charged RPM-Based Pricing and by establishing compensation

for generation capacity service designed to address the financial performance of

AEP-Ohio's competitive generation business.18o

Following each EDU's market deveJdpment:perioci {"[V1DP"), which could end no

later than December 31, 2005,"j the generation function of the EDU was "fully on its

^ao See Juty 2°d. Order at 23.

ass Section 4928:40, Revised Code.
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own in the competitive market.,'1$2 As AEP-Ohio has argued before, and the

Commission has confirmed, AEP-Ohio's eamings do not matter for purposes of

establishing generation rates.' 83 -rhus, the Commission's reliance upon consideration

of the financiaf implications for AEP-Ohio's ger ►eration business resulting from

rnaintaining RPM-Based Pricing was unreasonable and unfawfut184

If AEP-Ohio, in its operation as an EDU, is facing financial harm, it can avail itself

of the Commission's erraergency ratemaking authority under Section 4909.76, Revised

Code, as applied by the Commission's long standing criteria.185 Because AEP-Ohio's

generation business is on its own in the competitive market by.operation of Iaw, the

Commission's holding that above-market compensation for generation capacity service

is warranted to prevent financial harm to AEP-Ohio's generation business is unlawful

and unreasonable.

e. The Commission unlawfully and unreasoriab(y authorized
AEP-(3hio to increase the above-market revenue supplement
by adding carrying charges to the deferred supplement
without any evidence that carrying charges, or any specific
level of carrying charges, are lawful or reasonable. To the
extent that the carrying charge allowance is computed based
on awerghted average cost csf capital ("WACC") method or
AEP-Ohio's embedded cost of long-term debt, it is also
unreasonable and unlawful because it js excessive, arbitrary,
capricious, and contrary to Commission precedent_

The Commission's July 2"d Order is unlawful and unreasonable because there

was no evidence introduced to support any level of carrying charges. Despite the lack

'82 Section 4928.38, Revised Code.
'83 RSP Proceeding, Opinion and Order at 18 (Jan. 26, 2005).

July 2' t)rcfer at 23 (citing AEP-Ohio Ex. 104 at 3-5, Ex.11VAA-1 ). .

See also In the Matter of the Application of Akron Thermal, Limited Partnership for an Emergency
Increase in its Rates and Charges for Steam and Hot Water Service, Case Nos. 03 453-HT-AEM, et af.,
Opinion and Order at 6(Sept. 2, 2009).

{C38169:6 } 67

000ooo36z



of record support, the Commission held AEP-Ohio could defer the difference in rates

with a carrying charge on the deferrai based on AEP-Ohio's "weighted average cost of

capital [iNACCI, until such time as a recovery mechanism is approved" in the ESP fi

proceeding.18s Thereafter, the Commission held AEP-Ohio could collect carrying

charges at its long-term cost of debt.187 The Ohio Supreme Caurt has held it is

reversible error when the Commission acts without any evidentiary record_188 Qecause

there was no evidence introduced to support any level of carrying charges the

Commission's July 2"d Order adopting the same is unlawful and unreasonable. If the

Commission deems it necessary to authorize carrying charges on the deferred revenue

supplement, the Commission must grant rehearing and allow for the intraduction of

additional eviderice.

The Commission's unilateral decision to act without evidentiary support by

creating a deferral with carrying charges has deprived parties of their due process

rights_ Accordingly, the July 2"d Order is unlawful and unreasonable.

f. The July 2"d Order is unlawful and unreasonable because it
fails to recognize that the rates and charges applicable to non-
shopping customers also are providing AEP-Ohio with
compensation for generation capacity service, it ignores or
disregards the fact that AEP-Ohio. has maintained that non-
shopping customers are, on average, paying nearly twice the
$788.887M1tV-day price, and it fails to establish a mechanism to
credit such excess compensation obtained from non-shopping
customers against any deferred balance the July 2"d Order
works. to create by comparing RPM-Based Pricing to the
$1$8.88JM11V`-day price. The non-symmetrical and arbitrary bias
embedded in the July 2"d Qrder's description of how the
deferred revenue supplement shall be computed guarantees
that AEP-C3hicr shall collect, in the aggregate, total revenue for

1as iclly 2'd arder at 23-24.

'$7 Id> at 24.

Tongren v. Pub- Util. Comm. 85 Ohio St. 3d 87 (1999), quoting Cleveland Elec. ilium. Co. v Pub. Utit.
Comm., 76 Ohio 5t3d 163 (1996)_
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generation capacity service substantially in excess of the
revenue produced by using the $188.881M'Utt-day price to
determine generating capacity service compensation for
shopping and non-shopping customers.

If the Commission proceeds in AEP-Ohio's ESP i1 proceeding to create the

deferral and recovery mechanisrrt for the difference between RPM-Based Pricing and

$188.88/MW-day that is vaguely described in the Jtjly 2nd Order, the Commission must

recognize the fact that AEP-Ohio has maintained that non-shopping customers are, on

average, paying nearly twice the $188.88(itt4Vi1-day price for generation capacity service.

According to AEP-Ohio, the current SSO provides AEP-Ohio with compensation for

capacity on par with a$355/lN1Vt-Uay charge.'$g Thus, SSO customers are paying

excessive amounts for capacity that are not based upon either market (RPM-Based

Pricing) or cost ($188.881MI1V-day as determined by the Gnmrnissii.on). As further

explained in Assignment of Error No. 8 of this application for rehearing, the Commission

must grant rehearing and remedy the non-symmetrical and arbitrary treatment between

the capacity compensation embedded in the SSO and eliminate the excessive

compensation embedded in the SSO or credit the amount of such cornpensatian above

$188.881MW-day against any amount deferred based on the difference between RPM-

Based Pricing and $ l88.88lMW-day.

12. In addition to the individual errors committed by the Commission
which are referenced or identified herein, the totality of the
Commission's conduct throughout this proceeding, including the
July 2d Order, is arbitrary and capricious, an abuse of discretion,
otherwise outside the law and "... at variance with `the rudiments of
fair play' (Chrcagcr, Milwaukee & St. Paul Ry. Gcr. v. Polt, 232 U.S. 165,
232 U. S. 168) long known to our law." "The Fourteenth Amendment
condemns such methods and defeats them." West Ohio Gas Co. v.
Public Utilities Commission, 294 iJ.S. 63 (1936).

'$9 Tr. Vol. I!€ at 635-637.
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The totality of the Commission's actions during the course of this proceeding

combine to violate IEU-Ohio's due process rights under the Fourteenth Amendment.

Throughout this proceeding, the Commission has repeatedfy granted applications for

rehearing indefinitely tolling them, preventing parties from taking an unobstructed

appeal to the Ohio Supreme Court. In fact, AEP-Ohio's application for rehearing

challenging the Commission's jurisdiction to set a generation capacity service

compensation from CRES providers has been tolled and pending sirtce February 2,

2011.'9° Additionafly, the Commission has repeatedly granted AEP-Ohio authority fio

temporarily impose various forms of its two-tiered and shopping-blocking capacity

charges without any record support for the charges. Those charges continue today.

Further, and despite finally issuing a decision on the merits, the Commission ignored

addressing major issues raised by parties in violation of Section 4903.09, Revised

Code. The Commission also violated parties' due process rights by creating an

incomplete deferral component of the Delayed Recognition Pricing Scheme without any

evidence in the record to support a deferral, and then moving the completion of the

deferral component to a separate proceeding whe re the evidentiary record has already

closed. Finally, the Commission violated parties' due process rights by authorizing

carrying charges on the deferral component at a WACC rate without record support-

The totality of the Commissiora's actions is a violation of iEU-Ohia's due process rights.

As the Commrraission is aware, AEP-Ohio and AEPSC on behalf of AEP-Ohio have

both challenged the Commission's authority to regulate generation capacity service

applicable to CRES providers serving retail customers in AEP-Ohio's certified electric

distribution service area. Specifically, on January 7, 2011, AEP-Ohio filed an

isa Entry on Rehearing at 2(Feb. 2, 2011).
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applieatian for rehearing contesting the December 8, 2010 Entry on several grounds.

Among other things, AEP-Ohio asserted that the Commission lacked subject matter

jurisdiction to address the level of compensation that may be obtained for generation

capacity service provided to a CRES provider and that the Entry ".._ was issued in a

manner that denied AEP Ohio due process and violated statutes within Title 49 of the

Revised Code, inetuding Sections 4903.09, 4905.26, and 4909.16, Revised Cade."191

On February 2, 2011, the Commission granted AEP-Ohio's application for rehearing

saying (emphasis added):

The Commission grants AEP-Ohio's application for rehearing. We believe
that sufficient reason has been set forth by AEP-Ohio to warrant further
consideration of the matters specified in the applicati©n for rehearing.
However, the Commission riDtLs that the statt', compensation
mechanism adopted in our December 8, 2010, Finding and Order will
remain in effect during the pendency of our review_192

Since granting AEP-Ohio's application for rehearing on February 2, 2011, the .

Commission has not taken up or addressed the substantive and procedura6 issues

which the Commission found, based on AEP-Ohio's rehearing request, were worthy of

further consideration. The Commission has not identified, as required by Section

49Q3.10, Revised Code, the scope of any additional evidence which will be taken.

Beginning in early January 2011, parties filed comments requested by the

Commission in the December 8, 2018 Entry. The written comments highlighted the

contested issues, that have since churned confusingly in various Commission

proceedings and at FERC. In its wr'rtten comments at page 3, AEP-Ohie acknowledged

that: "... the PJM capacity auction price in section 8.1 of the RAA is ... a backstop

t97 Ohio Power Company's and Columbus Southern Power Company's Application for Rehearing at 2
(Jan. 7, 2011),

'^z Entry onRehP.aring at 2(1=eb, 2, 2011)
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mechanism .., if no 'others exist."193 Of course, on December 8, 2010, the Commission

made it clearer that it had adopted and was adopting RPM-Based. Pricing. In any event

and in 19 plus months since this proceeding was initiated, the Commission has not

responded to the comments it received beginning in eariy January 2011.

As AEP-Ohio has acknowledged, the RAA specifies that absent a lawful state

compensation mechanism, RPM--Based Pricing controls unless and until FERC

approves an alternative. Thus, if the Commission was without authority to regulate

generation capacity service applicable to CRES providers in AEP-Ohio's certified

electric distribution service area, as AEP-Ohio has repeatedly claimed, the RAA

obligated AEP-Ohio to apply RPM-Based Pricing unless and until FERC approved

otherwise. AEP-Ohio and AEPSC say as much at pages 9 to 12 of the July 20, 2012

Renewed Motion filed with FERC: "any wholesale FRR capacity charges must be

approved or accepted by the Commission [FERC] before they may go into effect."'s4

On January 27, 2011, AEP-Ohio filed an application to replace its current ESP

(ESP 1) with a new ESP (ESP Il).195 Under Ohio law, ESP I remains in effect until the

Commission lawfully approves ESP il under Sections 4928.141 and 4928.143, Revised

Code, or an MRO under Sections 4928.141 and 4928.142, Revised Code

On August 11, 2011, more than nine months after this proceeding was initiated,

the Commission issued an entry establishing a procedural schedule to conduct an

evidentiary hearrng.'96 In accordance with the procedural schedule and on August 31,

's3 Ohio Power Company's and Columbus Svuthern Power Company's Initial Comments at 3(Jan. 7,
2011).

194 The Section 205 Fi(ing, Renewed Motion of American EEect(tc Power Service Corporabon for
Expedited Rulings at 10 (July 20, 2012.

'gs ESPlI, Applicati4n (Jan. 27, 2011)_

196 Among other things, the Attosney Examinet's Entry (Finding No. 6) stated:
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2011, AEP--Ohio filed direct testimony of five witriesses. The pre-filed direct testirriony

of Richard E. Munczinski repeated (at page 3) AEP-Ohio's assertion that FERC, not the

. Commission, had jurisdiction over generation capacity service applicable to CRES

providers. AEP-Ohio's pre-fiEed testimony did not contain detailed information on the

financial impact of maintaining RPM-Based Pricing. Rather, the AEP-Ohio direct

testimony asserted that displacing RPM-Based Pricing with AEP-Ohio's proposed

formula rate method of compensation would facilitate generation-related investment.

On September.7, 2011, AEP-Ohio, along with number df other parties, submitted

the Stipulation to resolve issues in AEP-Ohio's pending ESP proceeding and several

other pending cases, including this proceec#ing.

C7n Septemher 8, 2011, a number of parties that had signed the Stipulation filed a

joint motion to consolidate for purpos.s of consicferfrtg the adoption of the

Stipulation_ At page 6 of the joint motion's memorandum in support, the movants

stated (emphasis added):

This motion for consolidation for hearing purposes differs from the
February 18, 2011 motion filed by the Industrial Energy Users-Ohio in
three important ways. First, consolidation here is needed because the
Stipulation, as opposed to the respective Applications are broader in its
impact on the merger, energy r curtailment,. capacity charge and fuel
deferral: Second, the request is eanly to cottsci6idafe the matter for
hearing of the Stipulation. That is of smaller scope than ttie motion filed
by the lndustrial Energy Users-Ohio for consolidation of the cases in their
entirety and should the Attomey Examiners reject the Strpulation, the
cases would return for individual process on their own with no
further corrsolirfation. Finally, the consolidation request here involves

Having fufty reviewed the comments and reply comments, the attomey examiner now
determirtes that a procedural schedule for hearing should be adopted in order to establish
an evidentiary record on a state compensation mechanism. Interested parties should
develop an erridentiary record on the appropriate capacity cost pricinglrecovery
mechanism inciuding, if necessary, the appropriate components of any proposed
capacity cost recovery mechanism.

Entry af 2 (Aug.11, 201 1).
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less cases thari the IEU request and is fully warranted as described
herein.1s7

On September 14, 2011, IEU-Ohio filed a memoranc(um in support of the proposed

consolidation for the purpose of con$idering the Stipulation. On September 16,

2011, an Attorney Examiner issued an Entry granting the September 8, 2011 motion to

consolidate for the purpose of considering the Stipulation and staying the

prpceduraf schedule in this proceeding. The Attomey Examiner's September 16, 2011

Entry was not isst€ed or filed in this proceeding.

The Stipulation recommended that the Commission approve prospectively a two-

tiered pricing scheme for generation capacity service available to CRES providers as

the state compensation mechanism. In other words, the Stipulation recommended that

the Commission approve a wholesale capacity compensation mechanism that AEPSC

and AEP-Ohio were (and are) claiming the Commission is powerless to approve.

On the afternoon of September 7, 2011, AEP-Ohio hosted a conference call with

the investment cornmunity to discuss the Stipulation filed with the Commission earliar in

the day. During the call, AEPPOhio acknowledged that the Stipulation was designed to

block the ability of retail customers to enjoy the full benefits of the "customer choice"

rights provided by Ohio law_398 Based on AEP-Ohio's own public descriptions of the

purpose of the Stipulation's recommended capacity pricing proposal and irrespective of

whatever authority the Commission may have to authorize a capacity charge applicable

's7 .Ioint Motion to Consolidate at 6 (Sept 8, 2011).

^ss FES Ex. 102 at Ex. TC8-4:

What happens is those customers that get the discount as Brian mention are allowed -
are priced out at the RPM prices. So the $100, the $16, and I think the $26 going
fcrrwarde Over tl7ose percentages, if you want to shop, you pay the full cost of $255 per
megawatt day. So the thought and the theory is that the shopping wiil be constrained to
the discounted RPM price.
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to CRES providers, the Commission has known for many months that the generation

capacity service charge provision in the Stipulation violated Ohio law and the policy set

forth in Section 4928_02, Revised Code.

After hearings on the Stipulation, on December 14, 2011, the Commission issued

the Stipulation Order approVing the Stipulation with modifications including modifications

to expand the availability of RPM-Based Pricing_

Following the Stipulation Order, applications for rehearirig were submitted on

January 13, 2012 by various parties including IEU-Ohio. Among other things, the

applications for rehearing claimed that the Commission had erred in concluding that the

Package presented: by the Stipulation was just and reasonable and in the public ititerest.

By Entry dated February 1, 2012, the Commission granted rehearing for further

consideration of the matters specified in the applications for rehearing of the Stipulation

Qrder.

On February 23, 2012, the Commission granted, in part, IEU-Ohio's and FES'

applications for rehearing, and rejected the Stipulation, ultimateiy finding, for multiple

reasons, that the package contained in the Stipulation was not in the public interest.

As discussed below, upon review of the applicatioins for rehearing, the
Commission has determined that the Stipulation, as a package, does not
benefit ratepayers and the public interest and, thus, does not satisfy our
three-part test for the consideration of stipudations_ Accordingly, the
Commission will reject the Stipulation.199

The rejection of the Stipulation on rehearing occurred because the. Commission

eventually agreed that the signatory parties to the Stipulation had not met their burden

of demoristrating that the Stipulation, as a package, benefited ratepayers and the public

7es Sfipulatiarr Rehearing Entry at 4(esnphasis addeci).
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interest as required by the Commission's three-part test for the consideration of

settlements.

Because the Commission's Stipufation Rehearing Entry rejected the proposed

ESP contained in the Stipulation and in accordance with the requirements of Section

4928_143(C)(2)(b), Revised Code,2w the Stipulation Rehearing Entry directed AEP-Ohica

to file tariffs to provide SSO pursuant to its previously-authorized ESP:

Therefore, we direct AEP-Ohio to file, no later than February 28, 2012,
new proposed tariffs to continua the provisions, terms, and cvnditions of
iis previous electric sPcurity pfan, including but not limited to the base
generatiori rates as approved in ESP 1, along with the current uncapped
fuel costs and the environmental investment carry cost rider set at the
2011 level, as well as modifications to those rates for credits for amounts
fully refunded to customers, such as the significantly excessive earnings
test (SEET) credit, and an appropriate application of capacity charges
under the approved state compensation mecftanism established in
the Capacity Charge Case.201

The Stipulation Rehearing Entry also directed the Attorney Examiners assigned to this

case to establish a new procedural schedule.

On February 27, 2012 and for the benefit of its sole shareholder, AEP, AEP-Ohio

filed a motion seeking to delete RPM-Based Pricing and insert AEP-Ohio's

interpretation of the Stipulation's two-tiered charges. In other words, AEP-Ohio

extracted the capacity pricing provision from the Stipulation's package and once again

asked the Commission to approve a wholesale capacity price applicable to CRES

200 5eation 4928.143(C)(2)(b), Revised Code, states (emphasis added):

If the ub#ity terminates an app4ication pursuant to division (C)(2)(a) of this section or if the
commission disapproves an appfication under division (C)(1) of this section, the
commission shall issue such order as is necessary to continue the provisions,
terms, and conditions of the ufili#y'smost recerit standard service offer, along with
aray expected increases or decreases in fuel costs from those contained in that
offer, trntF# a subsequent offer is authorized pursuant to this section or section
4928J42 of the Revised Code, respectively.

zo, Stipulation Rehearsng F-a#ry at 'f 2(emphasis added).
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providers while AEP-Ohio was simultaneously asserting that the Commission lacked

subject matterjurisdiction to do so.

In its memorandum in support attached to the February 27, 2012 motion,

AEP-C7hio alleged that:

{1) "1f the Commission implements full RPM pricing pending the
outcome in this proceeding, AEP Ohio will suffer immediate and
irreparable harm. .. _ Using the same two-tiered capacity pricing
proposed in the Stipulation offers the most stability and represents
a reasonable middle ground,"202

(2) "As an FRR entity, AEP Ohio reasonably relied upari its expected
ability to establish cost-based rates should the RPM-based rates
become unjust and unreasonable;"z43 and

(3) "The reasonableness of the interim capacity . pricing is
demonstrated by comparing it to the pricing that AEP Ohio is
advocating and that Dr. Pearce's prefiled testimony supports in
Case No. 10--2929-EL-U NC"'2o4

(4) "A perfect compromise in this situation where a temporary
solution is needed until a more permanent decision is made is to
'split the baby' by (i) allowing RPM pricing for customers being
served by CRES providers or having provided a switch request as
of the Pebruary 23 Entry on Rehearing, and (ii) charging $255/MW-
Day for all other customers (including additional aggregation load)
for customers who shop before the case is decided." °*5

For the first time, AEP-Ohio's February 27, 2012 motion alleged that following the law

and restoring RPM-Based Pricing to its rightful position as the Commission had directed

would cause financial harm to AEP-Ohio's generation business, the business that is

supposed to be on its own in the competitive rrtarket.206

202 AEP-Ohio's Motion for Relief and Request for Expedited Ruling at 4(Feb_ 27, 2012).

2a31d: at 5.

204 ld.at1o.

zos lcf, at 15 (citatiort omitted).

2°6 AEP-bhio's Motion for Relief and Request for Expedited Ruling at 1, 3-5 (Feb. 27, 2012). Also,
Section 4928.39, Revised Gode, states:

lVith the terrnination of that approved revenue source, the utility shalf be fully on its avrn
in the competitive r-narket. T-he commission shald not authorize the receipt of transition
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While numerous parties (including many that previously supported the

Stipulation's package) opposed AEP-t3hio's unlawful and unjust request to bypass

RPM-Based Pricing, the-Cormmission granted the requested relief in its March 7, 2012

Entry.207 At page 15 of the March 7, 2012 Entry, the Commission statect:

We reject claims that the interim relief is not based upon record evidence.
The instant proceeding was consolidated with 11-346 and the cases
enumerated in footnote fitiree of this entry for purposes of cor ►sidering the
ESP 2 Stipulation. All of the testimony and exhibits admitted into the
record for purposes of considering the ESP 2 Stipulation are part of the
record in this proceeding_ Our subsequent rejection of the ESP 2
Stipulation did not remove such evidence from the record, and we may,
and do, rely upon such evidence in our decision granting interim relief.2°8

The above Commission statement is irreconcilable with the purpose of the consolidation

as approved by the Gomrnission on September 16, 2011. That consolidation

specifically limited the consolidation to consideration of the Stipulation as a package.

Once the Commission rejected the Stipulation, no evidence from the consolidated

proceeding was available to the Commission to address contested issues "in this

prQCeeding.

Nonetheless, the Commission's approval came before parfiies had an opportunity

to test the merit of AEP-Ohio's claims and the Commission ignored requests.that the

Commission only grant AEP-Ohio's motion subject to reconciliation and refund.

The Commission imported evidence from other proceedings into this proceeding

even though the imported evidence was presented only to determine if the signatory

parties to the Stipulation had met their burden of demonstrating that the Stipulation, as a

package, heriefited ratepayers and the public interest as required by the Commission's

revenues or any equivaient revenues by an electric ublity except as expressly auttzorized
in sections 4928.31 to 4928A0 of the Revised Code.

211' March 7, 2012 Enfry at 17,

2115 td, at { rJ. . . .. .
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three-part test for the consideration of settlements. Thus, the capacity charge provision

the Commission ultimately concluded was contrary to the public interest when

presented in the Stipulation, as a package, was extracted from the package subrnitted

in different cases and made available in this proceeding to AEP-Ohio so that AEP-Ohio

could continue the shoppincg-blocking two-tiered capacity charges that became void

when the Commission rejected the Stipulation. Nothing eftectuating compensation

other than RPM-Based Pricing v+tas filed at FERC. As if lawiess acts are less lawless

when their tenure is .#imited, the Commission made AEP-Uhio's "shopping tax"

temporary and held that it would end on May 31, 2012 with the restoration of RPM-

based Pricing effective June 1, 2[)12_249

In response to the Commission's unlawful and unreasonable flip-flop, various

applications for rehearing weire filed contesting the March 7, 2012 Entry on procedural

and substantive grounds, No application for rehearing was filed by AEP-Ohio

(AEP-Ohio did not contest the Commission's determination that RPM-Based Pricing be

restored effective June 1, 2012).

On April 11, 2012, some 16 months after this proceeding was initiated, the

Commission again granted rehearEng. for the purpose of giving itself more time to

consider the rehearing requests filed in response to the March 7, 2012 Entry. Like the

written comments submitted by interested parties beginning in early January 2011 and

AEP-Ohio's granted application for rehearing filed on January 7, 2011, the granted

applications for rehearing related to the Commission's March 7, 2012 Entry have not

been further acted upon by the Commissid-rp_

zQ9 March Z, 2012 Entry at 17.

{C3616m:6 } 79

000000374



The evidentiary hearing phase of this proceeding subsequently commenced on

April 17, 2012 and concluded on May 15, 2012. At the conclusion of the evidentiary

hearing, parties were given a very short amount of time to submit initial and reply briefs

addressing many of the same issues that have been before the Commission since the

December 8, 2010 Entry. Initial briefs were due and filed on May 23, 2012 (one week

after the close of the evidentiary hearing) and reply briefs were due a week later on

May 30, 2012.

Based on the evidence that is before the Commission in this proceeding, it is

repetitively cfear that the allegations in AEP-Ohio's February 27, 2012 motion for relief

were and are false. For example, the evidence shows that AEP-Ohio is not an FRR

Entityzja and that there was never any analysis done to identify if the FRR Aftemative

was the best option for AEP-0hio.21

Unlike when the two-tiered capacity pricing proposal was presented as part of the

Stipulation's package of terms and conditions, no other party supports AEP-C?hio's

above-market sharges. Indeed, ail parties except AEP--Ohio urged the Commission to

issue a merit-based decision restorfng RPM-Based Pricing.

The evidence shows that AEP-Ohio previously committed to not impose any lost

generation-related revenue charges on shopping customers as part of a Commission-

approved settfement agreement which is final and binding.z1z The July 2rd Order failed

Tr. Vol. 11 at 455-476, 435; Tr. Vol. XI at 2533-2534; see also lEU-t}hio Post-Hearing Briet at 52-55
(May 23, 2012) and IEU-Ohio Reply €irief at 18-2-9 (May 30, 2012). FRR Entity is a defined term under
ttie RAA. FES Ex. 110A at 10.

z" Tr. VoL I I at 493-494.

212 FES Ex. 106 at 3; In the Matter of the Applications of Columbus Soutfrem Power Corrrpany and Ohio
F'ower Company for Approval of Their Electric Transition Plans and for Receipt of Transition Revenues,
Case Nos. 99-1729-EL-ETP, et a!-, Opinion and Order at 16 (Sept. 28, 2000); see also `E"r..1fol: I at 49-56,
146-147; Tr. Vol. V. at $83.
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to address this, despite the Commission summarizing the transition revenuefstranded

cost arguments raised by various parties including IEU-Ohio.

Additionally, the so-called cost-based methodology advanced by AEP-Ohio

witness Dr. Pearce was shown to be fundamentally defective because if relied on the

false assumption that the generation assets owned or controlled by AEP-Ohio are the

source of capacity available to CRES providers serving retail customers located in

AEP-Ohio's certified electric distribution service area.2'3 Likewise, AEP-Ohio's claim (a

threshold assumption by Dr. Pearce) that AEP-tqhio's owned and controlled generation

assets are dedicated to its Ohio load is, as AEP-Ohio's witnesses agreed, untrue.

On April 30, 2012, while the evidentiary hearings were in progress, and after

AEP-Ohio had concluded its case-in-chief, AEP-Ohio filed a motion seeking to undo the

"perfect compromise" it previously advanced to displace the RPM-Based Pricing

method previously adopted by the Commission and required by the RAA. More

specifcally, AEP-Ohio asked the Commission to: (1) extend the Commission-specified

life of its two-tiered charges; and, (2) increase the revenue collected by AEP-Ohio by

means of such charges. In other words, AEP-Ohio once again asked the Commission

to .engage in ratemaking. that AEP-Ohio has repeatedly asserted was beyond the

Commission's subject matter jurisdiction_ AEP-Ohio's motion was essentially an

untimely application for rehearing regarding the Commission's March 7, 2012 Entry,

which specifically held that the unlawful shopping-blocking two-tiered charges that AEP-

Ohio proposed in its February 27, 2012 motion for interim relief would end on May 31,

2012.

21:3 Tr. VoS. ki at 429; Tr. tlol. XI at 2534 2534:
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AEP-Ohio's April 30, 2012 motion was strongly opposed by numerous parties

who have actively participated in this proceeding. .

Without citing evidence or addressing dispositive motions or the pending

applications for rehearing that had previously been granted by the Commission, the

Cornmission granted AEP-Ohio's April 30, 2012 motion to extend the life of its two-

tiered charges and increase the revenue coilected by AEP-Ohio by means mf such

charges. By this action on the day reply briefs were filed, the Commission flip-flopped

again for the benefit of AEP-Ohio and modified the March 7, 2012 Entry.214 Again,

nothing was filed at FERC to effectuate the new and higher-priced version of the

shopping-blocking two-tiered capacity compensation mechanism.

The Commission's action on May 30, 2012, corning more than 17 months after

this proceeding was initiateri, extended the life of the two-tiered charges and increased

the revenue that AEP-Ohio collects through those charges. !n doing so, the

Commission set AEP-Ohio free to collect more revenue than gerrnitted under the

"pert'ect compromise" that AEP-Ohio identified in the February 27, 2012 motion

seeking interim relief_ Again disregarding the f-equests by parties, the Commission's

May 30, 2012 Entry made no provision for reconciliation and refund.

When this praceeding began in late 2010, RPM-Based Pricing controlled for all

shopping in AEP-Ohio's service area either as a result of the Commission's adoption of

a state compensation mechanism or as a result of the RAA, which requires RPM-Based

Pricing when there is no state compensation mechanism. RPM-Based Pricing was the

status quo.

z14 May 30, 2012 Entry at 7-8.
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Yet, beginning with bills rendered in January 2012, AEP-Ohio has not used RPM-

Based Pricing to set all capacity prices for CRES providers. Instead and over persistent

objections, the Commission has permitted AEP-Ohio to irnplement its anticompetitive

two-tie red charges through a Commission-approved-then-rejected Stipulation. When

the Stipulation fell under its own weight, the Commission then allowed AEP-Ohio to

ignore the required restoration of RPM-Based Pricing without making any provision for

reconciliatior+ and refund. Just as the Commission-ordered restoration of RPM-Based

Pricing was about fo occur on June 1, 2012, the Commission intervened again to allow

AEP-Ohio to continue to stiff-arm the market discipline of RPM-Based Pricing and,

adding insult to injury, give AEP-Ohio the opportunity to increase its capacity-related

revE.'tltfe.215

On June 19, 2012, IEU-Ohio filed an application for rehearing from the

Commission's May 30, 2012 Entry, agairi repeating the claims the Commission has

continued to dodge: its jurisdictional authority, stranded cost recovery, and

comparability, among others. Other parties also filed applications for rehearing focused

on the May 30, 2012 Entry. On July 11, 2012, the Commission granted the applications

for rehearing filed by IEIJ-Ohia, the OMA and FES. These. granted applications for

rehearing, like many others that came before them, have not been further addressed by

the Commission.

On July 2, 2012, the Commission issued a decision in this case; however, the

Commission again ignored the law and the facts and the opposing arguments raised

continuously by the parties. Despite the limitations placed upon the Commission bythe

General Assembly, the Commission found that it could use its cost-based ratemaking

r°s ld
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authority to regulate a competitive service. And in using its cost-based ratemaking

authority, the Commission entirely failed to comply with the statutorily imposed

requirements for running the cost-based ratemaking methodology that is specified in

Ohio law. Instead, the Commission applied the "prirtciples" of its cost-based ratemaking

while asserting general supervisory jurisdiction. The Ohio Supreme Court has held,

however, that the Commission cannot use general supervisory authority to evade the

specific ratemaking methods contained in the Ohio Revised, Code.216

Despite the Commission's previous holding that, the firiancial consequences of

prices authorized by the Commission for corripetitive services are irrelevant, the

Commission's July 2"tl Order adopting the $188.88/MW-day price nonetheless attempts

to justify this result based on the effects of generating capacity service compensation on

the financial performance of AEP-Ohio's competitive generation business.217

Further, and despite IEU-Ohio's and other parties' repeated protests, the

Commission did not discuss whether or not the Delayed Recognition Pricing Scheme

vvotild unlawfully allow AEP-Ohio to collect transition revenue, whether or not the

scheme would result in comparable rates, or whether the scheme would unlawfully

subsidize AEP-Ohio's generation business. These issues were not new or novel (not

that that would somehow excuse the Cornmission from addressing the issues).

IEU.-Ohio has continuously brought these issues before the Commission z's

z's Columbus S. Power Co. v. Pub. Ufff. CQmm_, 67 Ohio St3d 535, 620 N.E.2d 835, 840 (1993); see atsQ

IEU-Ohio tnitial Brief at 40-41 (May 23, 2012).

"a Judy 2"' Order at 23.

21$ !E€!-Ohio Reply Brief at 5-7 (Nov. 18, 2011 ); Application fDr Rehearing and Memorandum in Support of
IEU-Ohio at 36-39 (Jan. 13, 2012), IEU-Ohio Memorandum Contra C?1iio,Pqwer Company's February 27,
2012 Motion for Relief and Request for Expedited Ruling at 15-16 (March 2, 2012); IEU-Ohio Application
for Rehearing of the March 7, 2012 Entry and Memorandum in Support at 18-20 (Nlarch 27, 2012); IEU-
Ohio Post-Hearing Brief at 16-25, 47-50 (May 23, 2012); IEU-Qhio Reply Brief at 5(May 30, 2012);-tEU-
Ohio App}ication for Rchearing of the May 30, 2012 Entry and.Memorandum in Support at 12 (June 19,
2012).
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In the July 2nd Order, the Coinmission also extended the May 30, 2812 version of

AEP-Ohio's two-tiered capacity charges. The Commission held the two-tiered charges

could continue until the earlier of a Commission decision in AEP-Ohio's pending ESP

proceeding or August 8, 2012. The Commission made this determination even though it

held RPM-Based Pricing was necessary to promote the State policy contained in

Section 4928.02, Revised Code, and despite the Commission finding AEP-Ohio's "cost"

was $188.88/MW-day. Following its order, there is abso€ute4y no basis for an "interim"

pricing scheme, as it is neither cost-based nor market-based, nor does it support State

policy. Finally, the Commission stated that it woufd 'addre$s the above-market deferral

portion of the Delayed Recognition Pricing Scheme in AEP-Ohio's ESP I1 proceedirig

(although the record in that case had already closed).

When parties injured by the Commission's stunning indulgence of AEP-Ohio's

illegal demands have objected, the Commission has turned a deaf ear and not

addressed the merits of the objections. tnstead, the Commission has repeatedly

maneuvered the can down the road while granting rehearing to give itself and AEP-Ohio

more time to operate outside the law. The effect of the Commission grants of rehearing

is to block the ability of the injured parties to pursue an unobstructed appeal to the Ohio

Supreine Court.

When the Commission has engaged in ratemaking based on evidence not in the

record or failed to allow parties to refute evidence, the United States Suprerne.Court

has held that the Commission violated the due process rights of parties: "[t]his is not

the fair hearing essential to due process. It is condemnation without triai."z's The

United States Supreme Court has also held that regulation by a public utilities -

2'9 Ohio Sett Tef. Co. v, public Utatifies Cornrnissiorr of Ohio, 301 U.S. 292, 300 (1937).
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commission in accordance wifh the jurisdiction's applicable law "meets the requirements

both of substantive and procedural due process when it is not arbitrarily and

ca^Oricia^usly exercised."22a

Similarly, the Ohio Supreme Court has held due process in a Commission

proceeding occurs when parties are given: (1) "ample notice,x (2) "permitted to present

evidence through the cafling of.its own witnesses;" (3) perrnitEed to "cross-examin[e] the

other parties' witnesses;' (4) introduce exhibits; (5) "argue its position through the filing

of posthearing. briefs;" and (6)`chalienge the PUCO's findings through an appfication.for

reheartng.»221 Further, the Ohio Supreme Court has held that the Commission must, in

order to comply with the law, provide "in sufficient detail, the facts in the record upon

which the order is based, and the reasoning followed by the PUCO in reaching its

cC?nCluSfoi'1.n222

The mmmiss,ion cannot decide cases on subjective belief, wishful
thinking, or folk wisdom_ Its decision must be based on a record containing
"sufficient probativfe evidence to show that the commission's determination
is not manifestly against the weight of the evidence and is not so clearly
unsupported by the record as to show misapprehension, mistake or willful
disregard of duty."223

The Commission abuses its discretion if it renders an opinion without record

support.224 Ruling on an issue without record support is an abuse of discretion and

reversible error.225

m Public Utilib•es Commission of t7istrict of Columbia V. Pollak, 343 t:1.5. 451, 465 (1952) (emphasis
added).

22' Vectren Energy f3elivery of Ohio, Inc. v. Pub. Util. Comrtr_ 113 Ghio St.3d 180, 863 N.E.2d 599; 2006-
Ohio-1385 at 115 3.

^ Tongron v. Pub, UtiL Comms 85 Ohio St3d 87, 89 (1999).

223 Consumers' Cnunsel v. Pub. Uti( Comm., 61 Ohio St3d 396, 406 (1991) dissenting opinion of Justics
Herbert Brown (quoting Columbus v. Pub. Utr'f. Comm. (1979), 58 Ohio St.2d 103, 104).

224 ToCPgr£,'r1 v. Pub, U'riL Comm. 85 Ohio St. 3d 87 (1999), quoting Cleveland E1ec. ffium. Co. tr, Pub. Util.

Corrrrrr;, 76 Ohio St3d 163 (1996).
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The capacity service available to CRES providers is undisputedly a generation

service. This service is undisputedly a wholesale service. Yet, the Commission has

indulged AEP-Ohio's claim that it is entitled to use cost-based ratemaking to establish

compensation for a competitive service even while AEP-Ohio has been simultaneously

claiming the Commission lacks subject matter jurisdictiori to address the question of

capacity compensation.

This proceeding is not an ESP or MRO proceeding and it is not a traditional rate

case proceeding.

The Ohio Supreme Court has held on several occasions that the generation

component of retail electric service is not subject to Commission regulation:

It is well settled that the generation component of electric service is not
subject to commission regulation. In Constellation 1Vew.Ertergy, Inc., 104
Ohio St.3d 530, 2004-Ohio-6767, 820 N.E.2d 885, T 2, we stated that S.B.
3`provided for restructuring Ohio's electric-utility industry to achieve retaii
competition with respect to the generation component of electric service.
R.C. 4928.03 specifies that retail electric-generation service is competitive
and therefore not subject to commission regulation, and R_C_ 4928.05
expressly removes competitive retail electric services from commission
regulation.226

The Ohio Supreme Court has held that concerns about the future do not

empower the Commission to create remedies beyond those permitted by the law.227

When the Commission issues a lawful order, it must provide acceptable

justification and follow the required statutory process before the Commission can modify

such order.22$

225 See, e.g., Indus. Energy Users-Ohio v. Pub_ U#iL Comm., 117 Ohio St.3d 486, 2008-Ohio-990 at% 30.

716 Idat¶2t}.
2171d

See Cleveland Efec. llfurrt. Co. v Pub, Util. Comrrr., 42 Ohio St.2d 403 (1975).
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The law and evidence did not permit the Commission to approve the Stipulation

and the Commission eventually relented. Once the Stipulation was rejected, the

Commission was obiigatect to restore RPM-Based Pricing. This is a duty placed on the

Commission (not AEP-Ohio) by Section 4928.143, Revised Code, as the Commission

held in its Stipulation Rehearing Entry rejecting the Stipulation. The record shows that

the Commission did not comply with its obligation to restore RPM-Based Pricing.

Soon after the Stipulation was rejected, AEP-4hio inspired the Commission to

embrace a stand-alone version of the shopping-blocking, two-tiered capacity charges

that had been previously considered and addressed only as part of the Stipulation's

larger package. No evidence had been taken in this proceeding when the Commission

granted the temporary and illegal relief requested by AEP-Ohio. The Commission also

ignored requests to set up a refund and reconciliation mechanism. The Commission

held that its lawless fling with the stand-alone version of the two-tiered charges would

end on May 31, 2012 and that RPM-Based Pricing woufd be restored on June 1, 2012.

Rehearing applications were filed by parties other than AEP-Ohio and the Gommission

granted rehearing ihereby delaying its accountability for addressing the meri#s of the

granted rehearing applications.

A day before the lawless fling with the stand-alone version of the shopping-

blocking, two-tiered charges was scheduled to end by the force of the Commission's

prior holding, the Commission extended the fling and authorized AEP-Ohio to move

even further away from RPM-Based Pricing. The Commission also permitted AEP-Ohio

to increase generation-related rates for shopping customers and elevate the hurdle that

non-shopping customers must clear to reduce their electric bills by shopping. Again, in

the Jufy 2"d Order, the Commission authorized a continuation of the May 3a, 2012
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version of the two-tiered capacity charges that have no basis in this record, or in the

Commission's order.

The Commission's conduct throughout this proceeding has subjected parties

objecting to AEP-Ohio's demands to condemnation without triai. Throughout this

proceeding, the Commission has taken it upon itself to rewrite the law and claim

authority it does not have. Repeatedly, the Commission has acceded to AEP-Ohio's

demands, granting rehearing and then doing nothing to put things right. The

Commission has repeatedly refused to make its AEP-Ohio friendly decisions subject to

reconciliation and refund so as to protect the interests of parties injured by the

Corrmmission's AEP-Ohio-inspired rush to judgment. The totality of the Commission's

conduct throughout this proceeding is arbitrary and capricious, an abuse of discretion,

otherwise outside the law and "... at variance with `the rudiments of fair play' (Chicago,

Milwaukee & St. Paul I?y.Co_ v. f'olt, 232 U.S. 165, 232 U.5_ 168) long known to our

law". "The Fourteenth Amendment condemns such methods and defeats them."m

13. The July 2nd Order is unlawful and unreasonable inasmuch as the
Commission failed to direct AEP-Ohio to refund the above-market
portion of capacity charges in place since January 2012 or credit the
excess collection against regulatory asset balances otherwise
eligible for amortization through reta.il rates and charges.

For the reasons expressed above, the Commission must immediately grant

rehearing and permanently restore RPM-Based Pricing, eliminating the deferral

component of the Delayed Recognitiort Pricing Scheme. Because the Commission was

obligated to restore RPM-Based Pricing upon rejection of the Stipulation ESP, the

Commission must require AEP-Ohio to refund all revenue collected above RPM-Based

Pricing. If the Commission is unwilling to require AEP-Ohio to refund the compensation

2-'9 West Ohio Gas Co. v. Public Utilities Commission, 294 U.S. 63 (1935).
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bi}fed and collected in excess of RPM-Based Pricing, it should direct AEP-Ohifl to apply

such excess as a credit to reguiatory asset balances otherwise eligible for amortization

through retail rates in order to prravide consumers with some "rough justice" for the

Commission's vioiation of its statutory duty.

tl[. CONCLUSION

As discussed herein, the July Z"d Order creating the Deferred Recognition Pricing

Scheme is unlawful and unreasonable. As a matter of State law, and because it is the

default option under the RAA, the Commission must fully restore RPM-Based Pricing as

the exclusive means by which AEP-Ohio may obtain comerisation for generation

capacity service available to CRES providers serving retail customers in AEP-Ohio's

certified electric distribution service area.

The purpose of economic regulation is to simulate the forces of a competitive

market.2"° The regulatory structure in Ohio is designed to (et competitiori do directly

what prior forms of economic regulation did poorly or not at afl. Instead of serving the

fundamental purposes of economic regulation and following the law, the Commission

has acted to provide AEP-Ohio with above-market compensation and impose Ohio's

monopoly rent on consumers.

This is not rirPub. It is not lawful. Enough is enough.

23' Principles of Utility Corporate Finance, Leonardo R. Giacchino, Ph.D. & Jonathan A. Lesser, Ph.D.,
Public UtiIity FZeport; Inc.
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BEFORE

THE PUBLIC UTILITIES Ct^MMiSSiON OF OH1O

tn the Matter of the Commission Review of ^
the Capacity Charges of Ohio Power Company ^ Case No. 10-2929-EL-UNC

}and Columbus Southem Power Company.

INDUSTRIAL ENERGY USERS-OHiO'S
APPLICATION FOR REHEARING OF THE MAY 30, 2012 ENTRY

Pursuant to Section 4943.10; Revised Code, and Rule 4901-1-35, Ohio

Administrative Code ("O,A.C_°'), Industrial Energy Users-Ohio {"IEU-Ohio"} respectful(y

submits this Application for FZeheadng of the Entry issued by the Public Utilities

Commission of Ohio (uCommissionn} on May 30, 2012 authorizing Ohio Power

Company ("{3P") (now merged with Columbus Southem Power Company or "CSP". as

"AEP-Ohio") to continue and increase its two-tiered generation capacity service pricing

scheme ('Pricing Scheme") unti1 July 2, 2012 {"Ma}} 30, 2012 Entry'). The

Commission's May 30, 2012 Entry is unlawful and unreasonable in the following

respects:

{C378P5:3 f
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1^ As identified in JEU-Ohio's March 27, 2012 Appltcation for
Rehearing, IEU-Ohio's May 23, 2012 Initial Brief, and
[EU-Ohio's May 30, 2012 Reply Brief, the Commission failed to
comply with the law by not returning customers to the rates
under AEP-Ohlo's prior electric security plan (iiESP"); the
Commission is without jurisdiction to approve the Pricing
^^^eme, AEP-Ohio failed to meet its applicable burden of
proof; the Pricing Scheme is discriminatory andi is not
comparable; the Pricing Scheme allows AEP-Oh€o to collect
transition revenue in violation of the law; the Pricing Scheme
is not supported by the evidence; and the Commission
authorized AEP-Ohio to extend the Pricing Scheme and
increase the revenue collected by AEP-Ohlo by means of such
Pricing Scheme in response to an untimely application for
rehearing.

2. In addition to the individual errors comm[tted by the
Commission which are referenced or tdentifie-d herein, the
totality of the Commission's conduct throughout this
proceeding, including the May 30, 2012 Entry, is arbitrary and
capricious, an abuse of d^^^^^etion, otherwise outside the law
and `.., at variance with `^^e rudiments of fair play' {Chrcago,
P^iIwacrkee & St. Paul Ry. Co. v. Palt, 232 U.S. 165, 232 U. S.
168) long known to our law." "The Fourteenth Amendment
condemns such methods and defeats them." West Ohio Gas
Co. v. Public Utilities Commrssion, 294 U.S. 63 (1935).

3s The Commission must restore the customer protections that
have been ignored and eroded through the unlawful and
unreasonable Pricing Scheme and, to this end, must direct
AEP-Ohio to refund the above-market portion of the Pricing
Scheme or credit the excess collection against regulatory
asset balances otherwise eligible for arnortizafton through
retail rates and charges.

As discussed in the Memorandum in SuDport attached hereto, (EJ-£3hio

respectfully requests that the Commission grant this Application fOr Reheartng; forthwith

terminate any authority that may permit AEP-Ohio to bill or collect compensation based

on the Pricing Scheme; and, "issue such order as is necessary to continue the

provisions, terms, and conditions of the utility's most recent standard service offer..."'

' Secfon 4928.943(G)(2)(b), Revised Code_

(G37885.3 ). 2
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which, in this case, includes the establishment of generabon service capacity plices by

means of RPM-Based Pricing_2

Respectfully stibmifted,

Ist Matthew R_ Pritchard
Samuel G. Randazzo,
Frank P_ Darr
Joseph E_ Oliker
^'#afthew R. Pritchard
McNEES WALLACE & NURICK LLC
21 East State Stf-eet, 17TH.F1oor
Columbus, OH 43215
Tebephone_ (614) 469-8000
Telecopier: (614) 469-4653
sam@mwnerph.com
€darr@mwncmh.com
joliker^mwrcrr:h.^om
t^ pritchard@mwncmh_com

Afforn^^^ for Industrial Energy Users-Ohio

2 The wholesale generation capacity servis;e pricing me#hcxi that is the default method under PJM
interconnectiar€, LL.C: s ("PJ.̂ U ) Reliability Pricing Model ("RPM') ;fs re#eTred to as. 'RPM-Based Prtcing'.
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BEFORE
THE- PUBL^^ UTILITIES C€3MMISst€3N OF OHIO

In the Matter of ttie Coinmission Review of }
the Capacity Charges of Ohio Power Company } Case No. 10-2929-EL-UNC
and Columbus Southern Povver Companl- ^

^EMC^^NDUM IN SUPPORT

L INTRODUCTION

The Commission's Ma^:^ 30, 2012 Entry permitted AEP-Ohio to extend the Pricing

Scheme and increase the revenue collected by AEP-Ohio by means of such Prcitig

Scheme. This Pricing Scheme iilegaiiy displaced RPM-Based Pricing, the capacity

pricing mechanism in place since 2007. The pricing Scheme was designed by

AEP-Ohio to illegally abridge the ability of customers to reduce their electric bills by

: ; . obtaining generation supply service from a Competitive Retail EIecti-ic Service CCRES"^

provider.3 Asvvith prior actions by the Cornmission in this proceeding, the May 30, 2012

Entry is unl^Aiful and unreasonable for several itindamental reasons that fiave been

previously identifed by [EU-Ohio in its prior Application for Rehearing, lr ►itiai Brief and

Reply Brief which are incorporated herein by reference.

Among other things, the Commission's authorization of the extension of the

anticompetitive, discriminatory and non-comparable Pricing Scheme and an increase in

the revenue collected by AEP-Ohio by means of, such Pricing Scheme exceeded the

r-ESEx- 102atEx..TCB-4a

{C37885_3 } 4
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Commission's statutory authority which is confined to re'tail ratemaking and is

differentiated based on whether the service is a competitive or non-competitive service.

Even if the Commission had authorii:y to establish a compensation mechanism

for the provision of generation capacity service to a CRES provider (a wholesale rather

than a retail transaction), the Pricing Scheme which was extended and expanded in the

May 30, 2012 Entry violates state law because it results in unduly ciiseqm[natoryr and

non-comparable rates and the collection of illegal transition costs.

Assuming that the Commission has subject matter jurisdiction over the

establishment of a cumpensaiion mechanism for the provision of generation capacity

service to a CRES provider, the Commission's May 30, 2012 Entry authorized an

increase in the level of such compensation without a proper record and in violation of

the siatutory requirements that must be satisfied before the Comni[ssion may lawfully

authorize an increase or change in compensation for utility service.

The Commission ini=:iated this proceeding on December 7, 2010. In the course of

this proceeding, the Cornmission has issued orders and entries that increase rates and

charges paid by shopping customers and has allowed AEP-Ohio to erect economic

barriers to "customer choice," all in contravention of tne Commissioti's affrrmative

obligations to encourage and advatice the policy set forth in Section 4928_02, Revised

Code.

Because the Commission's May 30, 20122 Entry is untawfui and unreasonable,

the Commission should grant rehearing, immediately terminate any authority that may

permit AEP-Ohio to bill or collect cornpeEisa#ion based on the Pricing Scheme and

°`issue such, order as is necessary to continue the provisions, terms, and conditions of

(c37a,9s.3 } 5
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the utility's most recent standard service o€fer__.';4 which, in this case, includes the

establishment of generation service capacity prices by means of RPM-Based i'•'ricing-

By granting rehearing and providing the relie€ requested herein, the Commission will

return customers to the status quo required when the Comrnission rejected the

Stipulation and Recommendation ("Stipulation")5 on February 23, 2012.

If. BACirCGi~tOUND

Beginning in June of 20{}7, OP and CSP (now merged as "AEP-0hion) began

using RPM-Based Pricing as authorized by the Federal Energy Regulatory Commission

{"FERC"}.'5 AEP-6hio used RPM-Based Pricing to secure "just and reasorab(e„

compensation for all generabon capacify service available from AEP-Ohio for CRES

providers serving retail customers located in AEP-Ohio's certified eiec'Llrie disjLribution

senrice area. The ap,plieabi(i4r of RPM-Based Pricing to CRES providers serving retail

customers located in AEP-Ohio's certified electric distribution service area is dictated as

the default pric^-ng method under P^fi1i's eantrosling Reliability Assurance Agreerrtent

{`RAA"}. This view 6€ the role of the RAA and RPM-Based Pricing is not co.nxestec3.

AEP-Ohio has also continuously supported the use of RPM-Based Pricing for

ratemaking purposes in Ohio. Indeed, AEP-Ohio relied Lipon RPM-Based Pricing to

develop the capacity component of the competitive benchmark prices tha't- AEP-Ohio

used to compare the results under Section 4928.142, Revised Code (the market rate

offer or "MR.O" option), and Seeton 4928.143, Revised Code (the electric security pfan

^ Sect[on 4923.'f 43(C ){2}(b), Revised Code.

^ Stipulation and Recotnmendation (Sept. 7, 201 1) jhereinafter "Sffputation`j.

Tr. i;ol. it at 401.

{£::37885:3 } 6
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or "ESPr option), in the ESP proceeding that produced the standard service offer

("SSO") that is presently in effeCt.^

The RPM-Based Pricing cepacity compensation method remained in effect until

the Commission approved, over objections, the ESP recommended by the Stipuiation_$

RPM-Based Pricing or competitive bid-based pricing also controls for purposes of

establishing compensation available to electric distribution utilities (`:EGU") in Ott-ler

areas of Ohio, including areas where AEP-Ohio's affiliated CRES provider is actively

seeking and presently serv-fng retail custorners_9

On November 1 , 2010, American Electric Power Service Corporation ("AEPSC"),

acting in the agent role it freqc€entl}r plays within American Electric Power Company

("AEP='s AEP-Ohio's parent), filed ar€ app;icatiQn with FERC in Docket No_

ER1 i-1995-0Q00 The application claimed that there was no state corr►pensafiion

rr:echan[sm in place and was filed under Section 205 of the Federal Pc^^^er Act ("FPA").

Tilie application requested that FERC approve certain formula rates as the basis for

capacity charges that AEP-Ohio would uniquely levy upon CRES providers serving

reLaii customers in AEP-Ohio's mqified electric distribution service area. This formula

7 IEt}-Ohic Ex. 103 at'f't, 13-14.

a See In the Itfaf#er of the Application of CoJutnbus Southern Power Company and Ohio Power Company
for Acttbority fo Establish a Standard Service Offer Pursuant to Seefton 4928. 143, Revised Code, in the
Form oi an E'Iectdc Security f-'ian, Case Nos. 'f 1-346-EL--SSO, et a7., Opinion and Order at 54-55
(Dec. 14, 2011) (hereinafter "Sfipcrtafic>n Order" I-

1Etd-flhio Ex_ 1fl2.A at 23-24. A6ftugh FirstEnergy Corparation's (°i"irstirrergY') EDi.1s (The Cleveland
Electric Illuminating Company, the Ohio Edison (5^mpany, and The Toledo Edison Company) are not
cotnpensated for capaeity at RPM-Based Pricing, the i"irstEnergy EDUs conducted an auction to p=4cure
capacity until it could sync up with PJM's base residual acton ('HRA"). Id. at 22-23. The p,iee that
resulted from these auctions was very close to the capacity prices that resu4ted from P,}M's BRA for the
same delivery years. Id. at 23.

As a result of a tieficient fi.Iing and a related directive fr6m FERC, AEPSC refiled its app(ication in FERC
Docket No. ER1't-2183 on November 24, 2010. See American ^fecfric Power Sentice Corporation,
FERC Docket No. EEZ'i1-2'i83, Application {Nov. 24, 2010} (hereinafter "fhe Secticarr 205 Fiting').

{C37885_3 } 7
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rate approach would have significantly increased r;apacitij charges to CRES providers -

on the order of 49% to 98% as compared to RPM-Based Prices that were in effect at

the time_

On December 10, 2010, the Commission filed comments in FERC Docket No.

ER1 1 -2183-000 dealing ^-Vith AEPSC's Section 205 application. in the comments, the

Commission stateci-

CJn December 8, 4-2010, the Ohio Commission issued an entry (attached) in
Case No. 10-2929-EL-tJNC inviting comments from interested persons
conceming the AEP Ohio Companies' capacity charges to Ohio's CRES
providers. The Ohio Commission's entry notes that currently the PUCO-
approved rates for the AEP Ohio Companies include recovery of capaeitl
costs through provider-of-last-resort charges to certain retail shopping
customers. These rates are based on the continuafion of the current FRR
rnechanisrn and the eonfinuerl use of PJM's reliability prieing model's
tt?ree-year auction resutts. The AEP Ohio C-ompa.rties' filing for fortnula
rates could impact this current mechanism. Consequently, the Ohio
Commission's investigation invites comrnents from interested persotis
conc:ernirtg the following issues: (1) what changes to the current Ohio
Commission mechanism are appropriate to determine the AEP Ohio
Companies' Fixed Resource Requirement (i=RR) capacity charges to the
State of Ohio's CRES providers; (2) the degree to which the AEP Ohio
Companies' capacity charges are currently being recovered through retail
rates approved by the Ohio Commission or other capacity charges; and
(3) the impact the AEP Ohio Companies' capacity charges will have on
CRES providers and retail competition in the State of Ohio. Although the
state compensation mechanism has implicitly been in place since
the inception of AEP-•^Qhio=s current Standard Service Offer, the Ohio
Commission expressly adopted as its state compensation
mechanism the AEP Ohio Companies' charges established by the
reliability pricing model's three-year capacity auction conducted by
PJM. Currently, the 2010I2011 clearing price is equal to $174.29 per
MW-day.

Consistent wM Section i:3.8 of Schedule 8.1 of the RAA, which dictates
that state imposed compensation meciianisms prevail in those instances
where thd'`gtate iurisctiction requires the load serving entity (LSE) (or
switching customers) to compensate the FRR entity, the Ohio Commission
maintains that there is no current need for FERC to advance its
proceeding regarding this matter because the Ohio Commission has a
rate for capacity charges to CRES providers. Consequently, the Ohio

{c37s85_31 a
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Commission respectt#.^Ily requests that FERC dismiss the application and
close this investigation, or, in the a3ternative, suspend its final decision in
this proceeding unti( the Ohio Commission has concluded its state
proceeding. If FERC elects to ho1d the case in abeyance, the Ohio
Commission will inform FERC, in the above-capiioned proceeding, as to
the outcome of its investigafian_"

On January 20, 2011, FERC issueed an order interpreting Section D.$. of the RAA

to find that an FRR Entii•iys Section 205 rights to request an alternative FRR capacity

charge apply only in the absence of a#state compensation mechanisrn." Because of

the Commission's December 5,.20'i0 Entry in this proceeding, i"ERG rejected AEPSC's

request to adopt a rate formu(a for calculating its capacity charge.

On February 22, 2411, AEP requested rehearing of FERC's January 20, 2011

Order in Docket No. ERI 1-2183-001. AEP's request for rehearing is still petiduig before

the Comrnission. 12

In response to AEPSC's application the Commission initiated this docket uir€

order to deterrnine tiie impact of the proposed change to AEP-Ohie's capacity eharges,^

and sought comments on:

(1) what changes to the current state mechanism are appropt'€ate to
determine the Companies' FRR capacity charges to Ohio competitive
retail electric service (CRES) providers; (2) the degree to 4vhiich AEP-
Ohio's capacity charges are currently being recovered through retail rates
approved by the Commission or other capacity charges; and (3) the
impact of AEP-Ohio's capacity charges upon CRES providers and retail
competition in Ohio.1s

11 American Electric f3owet-Service Corporation, FERC Docket No. ER'4'1-2183, Comments Submitted on
Behalf of the Public Lfi(i;ies Commission of 01hio at 2 of 5 thru 4o€: 5 (Dec. 10; 2090) (internal, cftatiarss
omitted) (emphasis adc§ed}_

3z Atrrnetiran EtecNc Power Service CorporaUan, FERC Docket No. ER1 1-2183, Request for Rehearing of
American Electric PoNArer Seruiee Gorporabon (Feb. 22, 201 1).

13 En1ry at 2 (Dec. 8, 2010).

{C37M,3 } 9
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The Commission also granted AEP-Ohio's request to take evidence in addition to

comments and stated it would hold an evidentiary hearing to receive additional evide-nce

beyond the comments.'4 The evidentiary hearing is now ove{ and the record evidence

demonstrates that AEP-Ohio's proposed formuia rate capacity pricing proposal has no

basis in law or fact. There is no legal basis for tie Commission to set any capacity

charge to assess against CRES providers of shopping customers and there is no factual

basis to approve anything bu^ RPM-Based Pricing if the Commission did have

jurisdiction. The Commission must grant rehearing and put an end to the urtlawful

Prieing Scheme, restore RPM-Based Pricing, and refund to or credit to the benefit of

re'taii customers all amounts charged above RPM-Based Pricing.

IiL ARGUMENT

1^ As ident`€^'ieci in [EU-Ohio's March 27, 2012 Application for
Rehearing, IEtf-C3his^^^ May 23, 2012 Initial Brief, and
[EU-Ohio's May 30, 2012 Reply Brief, the Commission failed to
comply with the law by not returning customers to the rates
under AEP-Ohio's prior ESP; the Commission is without
jurisdietion to approve the Pricing Scheme; AEP-Ohio failed to
meet its applicable burden of prQgf the Pricing Scheme is
discriminatory and is not comparable; the Pricing Scheme
allows AEP-Ohio to collect transition revenue in violation of
the law; the Pricing Scheme is not supported by the evidence;
and the Commission authorized AEP-Ohio to extend the
Pricing Scheme and increase the revenue collected 4y
AEPrOhia by means of such Pricing Scheme in response to an
unfimely application for rehearing,

Without rehashing all of IEU-Ohio's arguments made in Ji=tJ-C3hio's March 27,

2012 Application for Reliiearing, May 23, 2012 Initial Brief, and May 30, 2012 Reply

Brief filed in this proceeding, lEt.l--Ohio hereby incorporates them by reference. As the

Commission itself recognized, at (east temporarily, once it rejected the Stipulation it was

'a ^ntfy at 2 (Jan. 21, 2011 ); Entry on Rehearing at 13 (Feb. 23, 2012).

{G37885;3 } 10
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bound by Section 4928.143(C)(2)(b)s Revised Code, to issue st€ch orders as necessary

to return customers to the rates charged under Ai=P-Ohio's previous i3SP. The

Commission has failed to return customers a€id CRES providers to RPM-Based Pricing

that the Commission and AEP-Ohio have botii acknowiedged"5 controlled and should

continue to control during AEP-t7(iio's current ESP (commonly referred to as 'ESP

as Ii=U-(^hia has previously der^aris^ated,17 and AEP-Ohio has alsoAlso,.

argued,18 the Commission is without jurisdiction in this proceeding to approve either

AEP-Ohio's proposed #ortnuia rate proposal or the Pricing Scheme. Secause the

Commission is without jurisdiction #O change the price at which CRES providers

cot-npensate AEP-Ohio for capacity, the Commission must reject the Pricing Scheme.

Additionally, even if the Commission had jurisdiction to modify the rate at which

kGRES providers compensate AEP-Ohio for capacity, AEi"'-0hio has failed to meet its

burden of proof demonstrating that RPM-Based Pricing is unreasonable and that the

Pricing Scheme is just and reasonabie_19 AEP-Ohia must show that RPM-8aser!

Pricing is unreasonable before it can repiace RPM-Based Pr€cirtg with another method

of compensation. Further, the capacity rates under the Pricing Scheme are not

'5 Marcr, 7, 2032 Entry at 16; Entry at 2(Dec_ 8, 2010); American Electric Patvcr
Service Cvrpcrafinn, Docket No. ER'f 1-2183-001, Motion of Arnerican Eiectiic Power Service
Cor,soratinn for Expedited Rulings at 7 (Feb_ 29, 2012) (available at
hftp:llelibs-ary:ferc.govftdmv;fs/f Eer-Iist.asp?acc^ess€or€_nurr=2012t3729-525#1)_

1s in the PfAatfer of the .Applicaffon of Columbus Scuthem Power Company for Approtial of an Etectric
Securify Flan.; an Amendment to ;ts Corporate Sepafatiort I'lart; and the Sale or Transfer of Gcrtain
Generating Assets, Case Nos. 08-917-.i=t_-SSO, ef al. (hereinafter "t=SP r}.

Industrial Energy i.isers-Qhio's Post-Hearing Brief at 26-41 (May 23, 20121; Iridustriai Energy Users-
t?hio's Reply Brief at 30-33 (May 30, 2012); ii=L1-C?hio's Appiicatian for Rehearing of the March 7, 22012
Entry and Memorandum in Support at 10-15 {Mar. 27, 2012}.

AEP-t3hia's Appticatior► for Rehearing at 18-21 (Jan. 7, 201 1) (°`i'••h€as,. even if FERC had delegated
authority to sstab{ish wholesale capacity charges (which it has rtct), the Corrmn-tission lacks subject mattet-
jurisdicfion under Ohio law to do sc').

"3 Industrial Energy Users-C3hWs Post-Hearing Brief at 41-45 (May 23, 2G12).

{C33585.3 }
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comparabie to the capacity charged under AEP-C3hio's ESP and the Pricing Scheme

unlawfully discriminates bettveert customers receiving the same service under similar

circumstances depending on whether they are in ter one or tier two.20, The Pricing

Scheme, an above-market charge for capacity, also violates state law prohibiting the

collection of transition revenue foliowing the end of AEP-Ohio's Market Development

Period {-Mi:3P"}",21 and violates the commitment made by AEP-Ohio in iis Electric

Transition Plan (uETP") Commission-approved sertlemertt agreement (in which AEP-

Ohio agreed not to impose lost generation revenue charges on shopping cusfomers.22

^ inal(y, as the record demonstrates, there is no factual basis to approve

AEP-Ohio's fctrmula rate proposal and thereiore no legitimate reason to find that the

Pricing Scheme is lawful, just or reasvnabIe.23 As 1EU-€3hio's March 27, 2012

Appl€cation for Rehearing, May 23, 2012 inftial Brief, and May 30, 2012 Repiy Brief

demonstrate, and as briefly described above, the Commission must grant rehearing and

strike dowti the Pric;ng Scheme.

2. In addition to the individuai; errors committed by the
Commission which are referenced or identified herein, the
totality of the Commission's conduct throughout this
proceeding, including the May 30, 2012 Entry, is arbitrary and
capricious, an abuse of discretion, otherwise outside the law
and "... at variance with `the rudiments of fair play' (Chicago,.
Milwaukee & St Paul Ry. Co. v, Polts 232 U.S. 'i 65, 232 U. S.
168) long known to o.ur law_" "The Fourteenth Amendment

`° Industrial Energy Users-Jhica's Post-Hearing Brief at 59-61 (May 23, 2012); lnduWiaE Energy Users-
Ohio's Application for Rehearing of the March 7, 2012 Entty and Memorandum in Suppost at 15-18
(PUIar. 27z 2012).

21 €nd€zstria: Energy Users-Ohio's Post-Hearing Brief at 47-50 (May 23, 2012}f 3EC3-C3hio's Application for
Rehearing of the March 7, 2C192 Entry and Men orandutn in SuD port at 18-20 (Mar. 27, 2012).

`2 indust€ia! Energy Llsers-t3hids Post-Hearing Btieff at 43-50 (May 23; 2012); see also Tr. Vol.. i at 49-56,
146-147; Tr.Vo(. V at 883<

23 lndustria! Energy Users-Ohio's Reply Brief at 10-23 (May 30, 2012); see Industrial Energy Users-Ohio's
Pnst-t-i^aring Brief at 45-47 (May 23, 2012).
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condemns such methods and defeats them." West Ohio Gas
Co. v. Public Utilities Cornm%ssion, 294 U.S. 63 (1935)_

In recogniticn of the shopping-blocking implications of the Section 205 Filing, the

Commission issued an Entry in this proceeding on December 8, 201C}_ In case the

Commission's prior ESP deferm9natiot-is left room for doubt, the Commission issued the

December 8, 201G =ntry explicitly adopting, pursuant to Schedule 8.1, Section D.8 of

the RAA, RPM-Based Pricing as the state compensation mechanism for AEP-Ohio.

The December 8, 2010 Entry also opened th'is proceeding and solicited comments from

interested parties.

Subsequent to the Decemiaer 8, 2010 Entry, the Commission notified FERC of €t.s

action and urged FERC to dismiss the ^ectiotz 205 Filing. In response to the

Commission's request that FERC dismiss the Section 205 Filing, AEPSC again argued

that the Commission did not have subject matter jurisdiction to establish. acapar;ty price

applicable to CRES providers.

On January 20, 2011, FERC issued an order rejecting the Section 205 Filing,

finding that the Coi-nmission had adopted a state compensation mechanism pursuant to

Schedule 8.1, Section D:8 of the RAA_ More specifically, FERC found that AEPSC had

waived any right to make a Section 205 Filing to establish a price for generation

capacity service and did so as part of the settlement agreement which vvas associated

with FERC's approval oi the RAA to which AEPSC was bound.24

AEPSC sought rehearing of FERC's January 20, 2011 order, again asserting that

the Cornmissior, lacked subject matter jurisdiction to establish the method of

24 The Section 205 Filing, FERC Order at4-a {Jat;.. 20, 201 1}_
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compensation for capae^ty available to a CRES provider?^ Thereafter, AEPSC also

filed a complaintz6 at FERC pursuant to Section 206 of the FPA generally seeking to

amend Section 8.1, Section D_8 of the RAA to displace and subordinate the role of any

state compensation mechanism and RPM-Based Pricing.27 In its complaint, AEPSC

alleged, among other things, that the s^atte compensation mechanism contained in

Sectiort 8.1, Section D.8 of the RAA was not just and reasonable because it would allow

the Commission to establish awho;esate rate for capacity and circumvent AEPSC's

ability to flip-flop between capacity compersation methodologies as and when AEPSC

may elect to do so. This flip-ilup is a common element of a€1 of AEP-Ohic's SSO rate

and capacity charge--reiatecf proposals. Its imp1ementation depends oti the

Commission's lawful approval and it is designed to decouple AEP-UhVs excessively

profitable, above-market SSO generation revenue from tie discipline of compedtion.28

FERC has not addressed AEPSC's Section 206 Filing.

On January 7, 2011, AEP-Ohio filed an Application for Rehearing Gontesting the

December 8, 2010 Entry oti several grounds_ Among other things, AEP-Ohio asserted

that the Commission ;acked subject matter jurisdiction to address the level of

compensation t(iat may be obtained for generation capacity service provided to aGRES

provider and that the Entry '... was issued in a manner that denied AEP Ohio due

process and violated statutes within Title 49 of the Revised Code, including Sections

2 5 AEPSC's request for rehearing is stiit pending. On March 24, 20111, FERO tolled AEPSC's request 1r.r
reheating to alimu itse#f addifiorrat time to consider the meMs of AEPSC's rehearing request.

`6 Amerfran E3ec#ric Power 5en<ice Corporabon v. P1M Interconnection, i..L.C., FERC Docket Nrs_
EL1'i-32-000, Complaint (Apsil 4, 2011) (hereir-3after '£hp Section 206 Fifing').

27 aecfic3n 16.4 of the RAA states that on#y 'the PJM Board may amend the RAA. Thus. AEPSC's effort to
arnend the RAA through its Section 206 Filing is barred by the RAA_

;^te Section 206 Filinc^ at 2-4.
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4903.09, 4905.26, aiid 4909.1 cs, Revised Code.,l9 On February 2, 2011, ihe

Commission granted AEP-Ohio's Application for Reheet-iiig saying (emphasis added):

The Commission grants AEP-Ohio's application for rehearing. We believe
that sufficient reason has been set forth by AEP-Ohic^ to warrant further
consideration of the matters specified in the application for rehearing.
However, the Commission notes that the state compensation
mechanism adopted in our December 8, 2010, F€nding. and Order will
remain in effect during the pendency of our review.30

Since granting AEP-Ohio's Application for Rehearing on February 2, 2011, the

Commission has not taken up or addressed i;•he substantive and procedural issues

whieti the Commission found, based on AEP-Ohio's rehearing request, were worthy of

further LQnsideratian. The Commission has not identified, as required by Section

4903.10, Revised Code, the scope of any additional evidence which will be taken.

Beginning in early January 2011, parties filed comments requested by the

Commission in the December 8, 2010 Entry. The written comments highlighted the

contested issues that have since chumed confusingly in various Commission

proceedings and remain unresolved except to the exi;eiii: that the Commission has

granted "temporary" relief. In its written cornrnertts at page 3, AEP-Ohio acknow[edged

that: " . .. the PJM capacity auction price: in section 8.1 of the P.AA is ... a backstop

mechanism ... if no others exist.::33 Of course, on December 8= 2010, the Commission

made it cIearer that it had adopted RPM-Based Pricing.

29 Ohio Power Gorrpan)'s and Columbus Sou#hem Power Company's Appiicatirsn for Rehearing at 2
(Jan. 7, 2012}-

3° Ent€y on Rehea. irg at 2 (Feb. 2, 201 1).

31 Ohio Power Company's and Catm^^^ ^otAhern Power Company's ini€iai Comments at 3(Jati. 7,
2011)_
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On January 20, 2011, AEP-Ohio tifed a€notian seeking a stay in the reply

comment period, a procedural schedule for a hearing and an expedited ruling. In the

January 20, 2011 pleading supportina memorandum at page 2;3" AEP--Ohio stated.

In the absence of a pending FERC process to establisli a just and
reasonable mechanism for AEP Ohio to recover its actual casis, the
Commission will need to commence an evidentiary tiearing process in
order to adjudicate a more perrnanent rate. Witho^.t an evidentiary
hearing on this matter the Commiss;tati will not have the requisite
evidentiary record to make its ultimate decision in this case_ The
eviderstiary hearing process will allow interested parties the opporturiity to
develop the issues and provide the Commission with euidentiary support.

The next day (January 21, 2031), an Entry was issued to extend the reply comment

period. The Entry stated:

The attomey examiner finds tliat AEP-Ohio's motion to extend the
deadline t€^ file reply comments is reast^raab1e and should be granted.
Accordingly, the January 24, 2011deadlire to file reply comments shall be
extended to February 7, 2011, The extension of the deadline applies to all
interested stakeholders. In addition, AEP-Ohi4's motion for the
Commission to establish apt-ocedural schedule for hearing shall be
considered after t Fe reply comment period has concluded "

In its February 7, 2011 reply comments at pages I and 2, AEP-Ohio stated:

Review of the liiitial Comments shows that there are material differences
in how the parties view the facts underlying this case. The Companies do
not believe that Initial Comments and Reply Comments alone will provide
an adequate evidential record in t#iis case for the Commission to make a
fully informed decision to establish an ongoing state compensation
mechanism for the cost of capacity. The outcome of this case will have
significant ramifications for the Corripanies, our customers, competitive
retail electric service ("CRES") providers and investment in the State of
Ohio. As such, the Companies believe that it would be more appropriate
for the Commission to move foR-vard with an evidentiary hearing
process.34

32 Cafumbus Southerrt Power Company's and Ohio Power Company's Motion to Stay the Repty Comment
Period and Establish aProcedura€ Schedule for Hearing and Expeditec! Ruling at 2 (Jan. 20, 2011),

33 Bnt€y at 2(Jan. 21, 2011}.

,^4 Ohio Power Compacty=s and Columbus Southem Power Company's Reply Comments at 1-2 (Feb. 7,
2011) (citation omitted).
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In ariy event and in 18 plus rnontns since this proceeding was initiated, the Commission

has not responded to the comments it ceceived beginning in early January 2011 .

As AEP-Ohio has acicn^v0edged, the RAA specifies that absent a(awful state

compensation mechanism, RPM-Based Pricing controls unless and until FERC

approves an aIternative. Thus, if the Commission acted outside its authority by issuing

the December 8, 2010 Entry as AEP-Ohio has repeatedly claimed, the RAA obligated

AEP-Ohio to apply RPM-Based Pricing unless and until PirRG approved otherwise.

AEP-Ohio first began using RPM-Based Pricing in 2007 and only discontinued the use

of RPM-Based Pricing when the Commission paved the way for AEP-Ohio to implement

its shopping-blocking Pricing Soherno_

On February 29, 2012, AEPSC, acting in its capacity as agerit for Indiana

Michigan Power {"I&M"} and refatve to ;Ws Michigan service area, fiied an application

with FiwRC in Docket No. i=R12-1173-000_35 In its application, AEPSC requested

authorization to establish a"cost-based" capacit^r compensation mechanism pursuant to

Schedule 8.1, Section D.8 of PJM's RAA. As in the Section 205 Filing related to Ohio,

AEPSC claimed that t'liero was no state compensation mechanism in place in Michigan

and that Ai=PSC was entitled to prosecute its claim based on Section 205 of the FPA

(hereinafter referred to as the `Michigan Filing'). On Aprii 30, 2012, FERC suspended

the Michigan Filing fiosthe maxirnum period allowed usider the FPA, finding that t€le

Michigan Filing niay be unjust and unlawfu[ 36 If the AEPSC formu}a rate proposal

as Arrefican :_1ecbnc Power ,Setvice Corparafion, FERC Docket No. ER12-1173-000, Apprmation (Feb. 29,
2012) (hereinaffer °J&M £asse').

36 I&M Case, FERG Order at 7-8 (April 30, 2012).
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goes into effect for i&M, it wiil only become effective after the suspension period and

then subject to refund once FERC addresses tiie contested issues set for hearirrg.

On January 27, 2011, AEP-Ohio filed an application to repiace its current ESP

(`ESP l") with a new ESP ('ESP t#")^7 Under Ohio law, ESP I remains in effect until the

Commission lawfully approves ESP iI under Sections 4928.4141 and 4928.143, Revised

Code, or an MRO under Sections 4928.141 and 4928.142, Revised Code.

On August 11, 2011, more than nine months after this proceeding was initated,

the Commission issued an eniry establishing aprecedura( schedule to conduct an

evidentiary hearing.3$ In accordance vvith the procedural schedule and on August 31,

2011, AEP-Ohio filed direct testimony of five witnesses. The pre-filed direct testimony

of Riciiard E. Munczinski repeated (at page 3) AEP-Ohio's assertion that FERC, not the

Commissien, had jurisdictiert over the whta9esaie capacity charge applicable to CRES

iareviders_ AEP-Ohio's pre-fiel testimony did not contain detailed information on the

financial impact of maintaining RPM-Based Pricing. Rather, the AEP-Ohio direct

testimony asseri:ed that displacing RPM-Based Pricing with AEP-Ohio's proposed

formula rate method of compensaben would iacititate gerera#ien-refated inuestment.

37 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to 4928a143, Revised Cvde, in the Form of an
E(eefril-, Security Plan, Case Nlos. 11-346-EL-SSC3, et a1_, Applica'€"son (Jan. 27, 2011 ).

-18 ArTiong other things, the Attczrney Examiner's entry (Finding No. 6) stated:

Having fully reviewed the comments and reply comme^^ts, the aitomey examiner now
determines that a procedural schedule for hearing should be adopted in order to establish
aii evidentiary recxd on a state compensation mechanism. Interested parties should
develop an evidenfiary rec3rci on the appwx-iafe capacity oDst pricangirecovery
rrsechanism inctuding, if necessary, the apprDpr►afe compor►ents of any proposed
capacity cost recovery mechanism.

Entry at 2 (Aug. 11 , 2011)-
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On September 7, 2011, AEP-Ohio, along with number of other parties, submifted

the Stipulation to resolve issues in AEP-Ohio's pending ESP proceeding and several

other pending cases, including this proceeding.

On September 8, 2€311, a tiurnber of parties that had signed the Stipulation filed a

Joint Motion to C4nselidate for purposes of considering the adoption of the

Stipulation_ At page 6 of the Joint Motion's Memorandum in Support, the movants

stated (emphasis added):

This mofion. for consolidation for hearing purposes differs from tfie
February 18, 2011 moticin filed by t}'ie Industrial Energy Users-Ohio in
three important ways. First, consolidation here is needed because ttie
Stipulation, as opposed to the respective Applications are broader in its
impact on the merger, energy curtailment, capacity charge and fuel
deferral. Seconds the request is only to consolidate the matter for
hearing of the Stipufatiorts That is of smaller scope than the motion filed
by the tnciustrial Energy Users-Ohio for consolidation of the cases in their
enzirety and should the Attomey Examiners reject the Stfpulati:e,n, the
cases would return for individara^ process on their own with no
further consolidation. Finally, tiie consolidation request here involves
less cases than the IEU request and is fully warranted as described
herein.39

On September 14, 2411, lEU-Ohio filed a memorandum in support of the proposed

consolidation for the purpose of considering the Si;ipuIation_ On September 16,

2011, an Attomey Examiner issued an Entry granting the September 8, 2011 Motion to

Consolidate for the purpose of considering the Stipulation and staying the

pror-edural schedule in =his proceeding. The Attorraey Examiner's September 16, 2011

Entry was not issued or filed in this proceeding.

Joint Motion to Consolidate at 6 (Sept 8, 201 1)-
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The Stipulation recommended that the Commission approve prospectively a Nvo-

tiereci Pricing Schem.e for generation capacity service available to CRES providers as

the state compensation mechanism. In other words, the Stipu3ation recoinmended that

the Commission approve a wholesale capacity compensabon mechanism that AEPSC

and AEP-Ohio were (and are) claiming the Commission is powerless to approve.

The first tier of the Stipu!afion's recommended CRES capacity price was tied to

RPM-Based Pricing and was available for the first 21 % of AEP-Ohio's shopping load by

custorner class. The second tier, applicable to all capacity available to CRES providers

not subject to RPM-Based Pricing, vwas set at $255/megawatt-day {'MW-day"}, an

arbitrary arneu€ tL and a substantial increase to the RPM-Based Price_ The

$255/MW-day price was simultaneously disconnected from RPM-Based Pricing or

market-based pficing and cost-based pricirag.40

On the afternoon of September 7, 2011, AEP-Ohio hosted a conference call with

the investment community to discuss the Stipulation filed with the Commission earlier in

the day_ During the call, AEP-Ohio acknowledged that the Stipulation was designed to

bictck the ability of retail custorrters to enjoy the fult berte?its of ttie "customer choicen

rights provided by Ohio laW_41 Based on AEP-Ohio's own public descriptions of the

purpose of the Stipuiatien's recommended capacity pricing proposal and irrespective of

4° Market prices, as established under RPM, were $17 6ltMW-day fQr the 2G1 112(t'12 delivery year
($18.73tMW--day for 2012J2013): FES Ex. 103 at 35_ Cost-based prices have been recommended by
AEP-Ohio at $355/MW-day (AEP-E3hio Ex. 102 at 21), by Staff at $1461NiW-day (Staff Ex. 105 at Ex.
ESM-4) and by FES at $78.531IVlW-c1ay (FES Ex. 103 at 35).

FES Ex. 102 at Ex. TCB-4:

VVhat happens is those customers that get the disco-unt as Bdan trienticsrt are allowed -
are pricec3 out at tfie RPM prices. So the $1£0, fne $16, and tthsnfc the $26 going
#aoxatd. Over those percentages, if you want to shop, you pay the futt cDst of $255 per
megawatt day. So the thought and the theopi is that the shopping will be constrained to
the discounted RPM prite,
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whatever authority the Commission may have to auLthorize acapacit}f charge applicable

Lo CRES providers, the Cornrriission has known for many months that the capacity

charge provision in the Stipu€abon vicfated Ohio law and the policy set forth in Section

4328e02s Revised Ccade_

After hearings on the Stipu;::'ation, on December 14, 2011, the Commission issued

the Stipulation Order approving the Stipulation with modifications including modifications

to expand the availability of RF'M-Based Fricing_^^ The Commission rejected most of

the objections to the capacity pricing provision in the Stipulation sayirtg.

Ttius, the evidence presented at hearing demonstrates that the $255/MW-
day interim capacity charge is within the range of reasonableness,
particularly in light of the fact that it is one component of an
extensive settlement package that includes components which
benefit the public and could not €^therwise be achieved in a fully
t€ttgated proCeeding.43

i~oiImOng the Stipulation Order, applications for rehearing were submitted on

January 13, 2012 by various parties including tEU-C3hio_ Among other things, the

applications for rehearing claimed that the Commission had erred in concluding that the

package presented by the Stipulation was just and reasonable and in the public interest.

By Entry dated February €, 2012, the Commission granted rehearing for further

42 On Januafy 23, 2012, the Commission issued an entry ("Ciar`fficaiion Entry°) that provided anurnber of
ciarii-tcaticns regarding its Stipulation t3rcier. On February 10, 2012, AEP-011€o ffled an App[ication for
R.eheadng of the Commission's CiarMcatian Entry arguing, among other things, that the Clarification Entry
exceeds the Commission's jurisdiction and violates the statutory rcheat-ing process by expanding the
Opinion and Order outside the statutory rehearing p€acess. Further; AEP-tJi•ria argued that the
Glarification Entry was not supported by the record, forced AEP-Ohio to invc?lutrtarlty provide a below-
cost subsidy, and unreasonably retreated from the RPM-priced capacity set-aside limitations vAthout an
explanatiDn. In addition, AEP-Ohio asserted that the ClIariftcation Entry unreasonably imposed long-term
obligations on AEP-flhiovvh{ eoreserving the option to further modify the RPM set-aside levels in the
future. On February 17, 2012, IEU-Ohio ^ ied an Apgticatican for Rehearing of tt-ie Clarification Etrtry,
arguing the entry Nvas unreasonaifle because it did not a1{oNv all govem-mental aggregation programs that
complete the necessary process by December 31, 2012, tD have access to RPM-priced capaciiy:
iEC!-Ohiu also asserted that the December 31, 2012 cieadline to complete the governrnenta[ aggregat€on
process was sanreasonab€e,

43 Stipulation Order at 55 (Dec. 14, 2011) (emphasis added).
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consideratiori of the nxafters specified in the applications for rehearing of the Stipulation

Order.

By the time the applications for rehearing were submitLed in response to the

Stipulation Order, the rate shock and shopping-blocking consequences of the

Stipulation (which AEF'-Qhio had masked in its on-average mumbo jumbo and unfimeiy

reporting of shopping dataI" began to materialize in relentless proportions. As

AEP-Ohio's customers opened the eiectric bills tfiat arrived after the Stipulation Order,

customers' outrage overtook AEP-Ohio's niana.ged mess-age_ Also, the results of the

- bill-reducing cornpetitive bidding process {"GBF''} used to set the generation supply

price for 5SO customers of Duke Energy Ohio («Duke") sharpened the contrast behveen

the arbitrary and excessive SSO prices authorized by the Stipu(atinti Order and the

lower prices established througli the CBP used for Duke's SSO:44 Additionally, the

Commission had access to filings that AEP-Ohio, or its agent AEPSC, made at FERC to

implement the unlawful corporate separation provisions of the Stipulation and the

glaring inconsistencies between the content of such filings and the expectations created

by the Stipuiation_

On February 23, 2012, the Commission granted, in part, !Ell-flhio's and

FirstEnergy Solutions Corp.'s {TES7} applications for rehearing, and rejected the

Stipulation, ultimately finding, for multiple reasons, that the package contained in the

Stipulation was not in the public interest.

`^ PUCO Press ReIease; Duke Energy auction leads to lower electric pticas in 2012 (Dec. 15, 2011)

(accessibke via tfie intemet at: hitp.l,'v;tvw+r.pueca.ohio.gevf:)uc€ztindex.cf;7Vmedsa--resnm/mec3ia-
reieasesiduke-energy-auction-leac3s-to4o^&;er-e1ectric-prices-in-20'121?borcfer=off; Iast visited June 18,
2012).
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As discussed below, upon review of the applications for rehearing, the
Commission has determined that the Stipuiation, as a package, does not
benefit ratepayers and the public iriterest and, tfius, does noi satisfy our
three-part test for the consideration of stipulations. Accordingly, the
Commission will reject the Stipulation 45

The rejection of the Stipulation on rehearing occurred because the Commission

eventually agreed that the signatonj parfies to the Stipulation had not met their burden

of demonstrating that the Stipulation, as a package, benefited ratepayers and the public

interest as required by the Commission's three-part test 'ar the consideration of

settlements.

Because the Commission's Stipulation Reheartng Entry rejected the proposed

ESP cc^t-itained in the Stipulation and in accordance with the requirements of Section

4928.143(C)(2){b}, Revised Code,46 the Stipulation Rehearing Eiiby directed AEP-Ohio

to file tariffs to provide SSO pursuant to its previously-authorized ESP:

Therefore, We direct AEP-Ohio to fi=e, no later than February 28, 2012,
nev^{ proposed tariffs to continue the provisions, terms, and canczitions of
its previous electric security plan, including but not limited to the base
geiieration rates as approved in ESP 1, along with the current uncapped
fuel costs aiici the environmental investment carry cost rider set at the
2011 level, as well as modificattons to those rates for credits for amounts
fully refunded to customers, such as the sigr€ifcar±tiy excessive earnings
test (SEET) credit, and an appropriate application eaf capacity charges
under the approved state compensation mechanism established in
the Capacity Charge Case.47

45 Entry on Rehearing at 4 (Feb. 23, 2012) (hereinafter "Slipuflation Rehearing Entry ) (ernpftasis added).

46 Se-ction 492:8.143(C)(2)(b), Revised Code, states (emphasis added):

If the rati(sty terminates an applica#ion pursuant tD division {C}{2)(a) of this secfion or if the
commission disapproves an application under division (C}{'#) of this sec4on, the
commission sha#f issue such csrc#er- as is necessary to continue the provisions,
terms, and conditions of the utffiVs most recent standard serv-ke offer, along with
any expected increases or decreases in fuet cGsts from those contained in that
offer, until a subsequent offer is arrtfrorize# pursuant to this secifon or section
4328. 142 of the Revised Code, respect^vely.

$7 S40ulafion Relaearing Fn#.ry at 12 (emphasis added).
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i^e St3,^uiation Rehearina Entry also directed the Attortiey Examiners assigned to this

case to establish a new procedural schc-cfule.

On February 27, 20,112 and for the benefit of its sole shareholder, AEP, AEP-Ohio

filed a motion seeking to delete RPM-Based Pricing and insert AEP-Ohio's

interpretation of the Stipulation's capacity Pricing Scheme. In other words, AEP-Ohio

exfiractted the capacity pricirtg provision from the Stipulation's package and once again

asked the Commission to approve a wholesale capacity price applicable to CRES

providers while AEP-Ohio was simultaneously asserting that the Commission lacked

subject matter jurisdiction to do so.

In its memorandum in support attached to the February 27, 2012 motion,

AEP-Ohio alleged that:

^1 } "If the Commission implements full RPM pricirtg pending the
outcome in this proceeding, AEP Ohio wal( s€:ft€:r immediate and
irreparable harm. ... Using the same two-tiered capa6ty pricing
proposed in the Stipulation offers the most stability and
represents a reasonable middle qround;,¢s

(2) "As an FRR entityr AEP Ohio reasonably relied upon its
expected ability to establish cost-based rates should the RPM-
based rates become unjust and unreasonab1e:m4lq and

(3) OThe reasonableness or the interim capacity pricing is
demonstrated by comparing it to the pricing that AEP Ohio is
advocating and that Dr. Pearce's prefiled tesfiimotiy supports in
Case No. 10-2929-EL-UNC,';0

(4) "A perfect compromise in this situation where a temporary
solution is needed until a more permanent decision is made is
to "split the baby' by (i) allowing RPM pricing for customers
being served by CRES providers or having provided a switch
request as of the February 23 Entry on Rehearing, and (ii)

48 Motion for Relief ar_cl Request for E.ypedited Ruling at 4 (Feb. 27, 2011)

4s ld., at 5.

5° td af 1 0e
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charging $255/MW-Day for all other customers (iriciudirtg
additional aggregation load) for customers who shop before the
case is decideci."51

For the first time, AEP-Ohio's February 27, 2011 motion alleged that following the law

and restoring RPM-Based Pricing to its rightfui position as the Commission had directed

vvauid cause financial harm to AEP-Ohio's genei'aflion business, the business that is

supposed to be on its own in the competitive market.52

While numerous parties (including many that previously supported the

Stipulation's package) opposed AEP-Ohio's unlawful and unjust request to bypass

RPM-Based Pricing, the Commission gratited the requested relief in its March 7= 2012

Entry.53 At page 1 5 of the March 7, 2012 Entry, the Commission stated:

We reject claims that the interim relief is not based upon record evidence.
The instant proceeding was consolidated with 11-346 and the cases
enumerated in footnote three of this entry for purposes of considering the
ESP 2 Stipulation. All of the testimony and exhibits adrmitted into the
.recarct for purposes of cortsiclering the ESP 2 StpuIation are part of the
record in this proceeding. Our subsequent rejection of tiie ESP 2
Stipulation did not remove such evidence from the record, and we mav,
and do, rely upon such evidence in our decision granting interim relief. -^4

The above Commission statement is irreconcilable with the purpose of fjie consolidation

as approved by the Commission on September 16, '.2'011. That consolidation

specifically limited the censo;idation to consideration of the Stipulation as apackage,

Once the Commission rejected the Stipulation, no evidence from the consolidated

Id. at 15 (citation omitted).

52 AEP-Ohio's Motion for Relief and Request for Expedited Treatmenf at 1, 3-5 (Feb. 27, 2012), Also,
Secticsn 4928_39, Revised Code states:

'Arith the #er€nination ot that approved revenue source, the utility shal{ be fu(!y on its own
in ;he competitive markeL The commission shall not authorize the receipt of #z'ansifion
revenues or any equivalent revenues by an eiecti-ic uti#fty except as expressiy authorized
in sections 4928.31 to 4928:4O of the Revised. Code.

53 Entry at 17 (March 7, 2012) (hereinafter Warch 7, 2012 EnW).

54 Icl.a#15.
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proceeding was available to the Commission to address cort#ested issues in this

proceeding_

Nor;ethei'ess, the ;Cnmmission's approval came before parties had an opportunity

to test the merit of AEP-Ohio's claims and the Commission ignored requests that the

Commission only grant AEP-Ohio's r^^otior subjecfto reconciliation and ref.tnds

The Cornmissi:on, impnrte^ evidence from other proceedings into this proceeding

even though the imported evidence was presented onlyr to determine i€ tliie signatory

parties to the Stipulation had met their burden of demonstrating that the Stipulation, as a

package, bene-ffted ratepayers and the public interest as required by the Commission's

three-part test for ttie consideration of seftlements. Thus, the capacity charge provision

the Commission uftimately concluded was contrary to the public interest when

presented in the Stipulation, as a package, was extracted fro rn the package submitted

in different cases and made available in this proceeding to AEP-Ohio so that AEP-Ohio

could continue the shopping-blocking Pricing Scheme that became void when the

Commission rejecfe-d the Stipulation. As if lawless acts are less lawless when their

tenure is limited, the Commission made AEP-Ohio's "srtopping tax" temporary and held

that it would end on May 31, 2012 with the restoration of RPM-Based Pricing effectve

June 1, 2012.55

In respojise to the Cornmission's unlawful and unreasonable flip-flop, various

applica#ions for rehea€ing were filed contesting the March 7, 2012 Entry on procedural

and substantive grounds. No application for rehearing was filed by AEP-Ohio

'55 ktarcfr 7, 2012 Enfry at 'f 7.
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(AEP-Ohio did not contest the Cnmmissio[iss determination that RPM-Based Pricing be

restored effective June 1, 2012).

On April 11, 2012, some 16 months after th;s proceeding was initiated, the

Commission again granted rehearing for the purpose of giving itself more time to

consider the rehearing requests filed in response to the March 7, 2012 Entry. Lirke the

written comments submitted by interested parties beginning in early January 2011 and

AEP-Ohio's granted Application for Rehearing filed on January 7, 2011, the granted

applications for rehearing related to the Commission's March 7, 2012 Entry have not

bee^^ further acted upon by the Commissian_

The evidentiary hearing phase of this proceeding subsequently commenced on

April 17, 2012 and concluded on May 15, 2012. At the conclusion of the evid^ntiary,

hearing, parties Nvere given a very short amount of time to submit initial and reply briefs

addressing many of the same issues that have been before the Commission since the

December 8, 2010 Entry. Initial briefs were due and filed on May 23, 2012 and reply

briefs vvere filed on May 30, 2012.

Based on the ez,ridetice that is before the Commission in this proceeding, it is

repetitively ciea: that the allegations in AEP-Ohio's February 27, 2012 motion for re3ief

were and are false.

Eor example, t#ie eviderice shows that AEP-Ohio is not an FRR Entify'" and that

there was never any analysis done to identify if the i=RR Altemative was the best option

for AEP-Ohio.57'

55 Tr. Vo€. ii at 455476, 436; Tr. l1o€, Xi at 2533-2534, see also Industrial Energy Users-Ohio's Post-
Hearing Brief at 52-5-5 and industria€ Energy Users-Ohio's Reply Brief at 18-29. FRR Enfity is a defined
terrn under the RAA. FES Ex. 1 I OA at 10.

57 Tro Vol. €€ at 493-494.
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Unlike when the two-tije.ed capacity pricing proposal was presented as part of the

Stipulation's package, no other party supports AEP-Ohio's Pricing Schema_ Indeed, all

parties except AEP-Ohio have urged the Commission to issue a rnerit--based decision

restoring RPM-Based F'ricin9-

The evidence shows that AEP-Ohio previously committed to not ir-npose any lost

generation-related revenue charges on shopping customers as part of aCammission-

approved setUeme;t agreement which is final and b;nding-^$

Addi#ionaliy, the methodology advanced by AEP-Ohio wMess Dr. Pearce has

^oNv been shown to be defec;tive because it is based on the false assumption tiat the

generation assets owned or controlled by AEP-Ohia are the source of capacity available

to CRES grovi€ters serving retail customers located in AEP-Ohio's certified electric

distribution service area.59 LiiCeAdse, AEP-Ohio's claim (a threshold assumpfiort by

Dr_ Pearce) that AEP-Ohio's owned and controlled generation assets are dedicated to

its Ohio load is, as AEP-Ohio's witnesses agreed, untrue. And even if the core defects

in Dr. Pearce's methodology are ignored, his application of the xnethodology has now

been shown to produce significantly excessive capac:tv Pr€ces because it fails to take

into account generation-related revenue that i-nust be offset against his capacity-related

revenue requirement.60

5' FES Ex. ib6 at 3; In the kfat€er of the Applicat€cns of Crsturnbus Sautlhetrm Power Company and Ohio
kwer Gc»nparry for Approval of Their E1ecc'ric Tran:sifion Pians anr1 for Receipt of 7"ransiden Revenues,
Case Nos. 99-1729-EL-ETP, et et., Opinion and Order at 16 (Sept. 28, 20€10); see also Tr. L'al.1 at 49-56,
146-147; Tr. Vo1.11. at 883.

59 Tr. VoL 4[ at 429; Tr. tjol. X( at 2530-2534.

S° FES ExA07 at 4€?5; see e.g. Staff Ex. 101 at 4.
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On April 30, 2012, whiie the evidentiary hearingss1 Atere in progress, and after

AEP-Ohia had concluded its case-in--chief, AEP-Ohio filed a motion seeking to undo the

"perfe^t compromise" it previously advanced to displace the RPM-Based Pricing

method previously adopted by the Comm;ssion. More specifically, AEP-Ohio asked the

Commission to: (1) extend the Commission-specified life of the Pricing Scheme; and,

(2) increase the revenue collected by AEP-Ohio by means of such Pricing Scherne. In

other words, AEF-Ohic^ once again asked the Commission to engage in ratemaKing that

AEP-Ohio has repeatedly asserted was beyond tfie Commission's subject matter

jurisdiction. AEP-Ohio's motion was essentially an untmely application for rehearirg

regarding the Commission's March 7, 2012 Entry, which specifically held that the

unlawful shopping-blocking Pricing Scheme that AEP-Ohio proposed in its February 27,

2012 motion for interim relief would end on May 31, 2012_

AEP-Ohio's April 30, 2012 motion was strongly opposed by numerous parties

who have actively participated in this p€oceedit:g_

Wit.hout citing euid^^^ or addressing dispositive motions or the pending

applications for rehearing that had previously been granted by the Commission, the

Commission granted AE°-flhio's April 30, 2012 motion to extend the life of the Pricing

Scheme and increase the revenue collected by AEP-Ohio by means of such Pricing

sl Prior to the commencement of the evidentiary hearing in this proceeding, IEU-Ohio filed amo#iun to
dismiss, asserting that the Commission lacked the statutory authority to authorize a cost-based o-r
formula-based charge applicable to generatican capacity service available to CRES providers serving retail
customers located in AEP-Ohio's certifed electric ciisfribufion serstice a,rea. At the close of Ai=P- .t'.rhio`s
case-in-ci'Sie# IEU-Ohio again moved to dismiss the proceeding, this time ora!ly- 1.n ii:s oral mofinn to
dismiss, tiwU-t]hia asseited that AEP-Ohio had failed to meet its burden of proof neeessary for the
Cc7mmissicsn to authorize the proposed wholesale capacity compensation mech:attism. The At#omey
Examiners deferred ruling on both of IEU-Ohio's rnof*ns to dismiss, which are sfitl pending. Tr. Vai. I at
21-22; Tr. Vol. V at 1056-1059- [EU-C3hio`s matons tcr dismiss are also discussed in IEU-Ohio's briefs in
Lhis p€flseecfrsa which are incorporated herein by reference.
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Scheme. By this action on the day reply briefs were filed, the Commission t€ip--f(opped

again for the benefit of AEP-Ohio and modified the March 7, 2012 Entry_°z

The Commission's action on Mwy 30, 2012, coming more than 17 months a'tter

this proceeding was initiated, extended the life of the Pricing Scheme and increased the

revenue that AEP-Ohia collects through the Pricing Scherre_ {n doing so, the

Commission set AEP-Ohio free to collect more revenue than permitted under the

"perfect ^ompromise' that AEP-Ohio ideritffiett in the February 27, 2012 motion

seeking interim relief.

The May 30, 2012 Entry shows that two Commissioners (Chairman SnitchIer and

Comrriissioner Lesser) signed the Entry without qualification, two Commissioners

(Commissioners Roberto ar:d Siabyl cancurrec3 in the result only and that Commissioner

Porter, the lone Commissioner who attended the evidentiary hearings, dissented. In his

dissent, Commissioner Porter stated:

[The] Commission's March 7, .2€312, entry and order made clear that tlie
interim rate adopted in that order "will be in effect rantil May 31, 2(312, at
which point the rate for capacity under the state compensation mechanism
shall revert to the current RPM in effect pursuant to the PJM base residual
auction for the 201212013 year." if this Commission is to adopt anything
else other than RPM based rates for 100% of shopping load, in which
case I would have significant reservations, theri a record of evidence must
be cited in support of the decision. At most, I believe that a case record
could be cited to support an exLLensian of the ititerirn capacity price to be
"RPM-based°" for tier-one customers, Le. approximately $201Mw day as of
June 1, 2012, with tier-two customers remaining at the previously
approved $255 Mw day.

On December 8, 2010, the Commission approved a state compensation
mechanism based upon PJM Inc_`s annual base residual auction. That
aucfion establishes annual capacity rates, effeetive during the PJM
delivery calendar year, i.e. from June 1 to May 3; of the following year,
which competitive suppliers are to pay AEP-Ohio for their r,apaeitj. Thus,

62 May 30s 2012 Entry at T&
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pursuant to this Commission's decision on December 8, 2010, and based
upon the applicable base residual auctions, it is my understanding that
AEP-Ohio charged $174.29140w day for capacity as of the date of tfiat
erttnj thraugi•i May 31, 2011, and charged $'i 1OlMw day as of June 1,
2011 _No party, nor does the majority in its entry today, contends that the
change in the state compensation mechanism as ot Jrine 1, 2011, was an
unjustified interpretation of the Commission's adoption of the "capaeity
charges established by the three-year [base residual auction] conducted
by PJM, lnc_"

On December [141, 2011, this Commission modified and approved a
Stipulation that was executed by AEP-0hte and numerous other parties,
many if not a{l of whom are currently participating in this proceeding. That
Siiputation provided for a tiered capacity rate mechanism with 21% of
AEP-Ohio load qualifyitig for tier-one rates - rates that would be based
upon the clearing prices of PJM's base residual auction and would,
therefore, change annually to match the published PJM capacity clearing
price eftective on June 1; those not coming under the percentage cap
would receive tier-two rates of $255/Mw day_ ii should be noted tiere that,
sirni;ar to the December 8, 2010, entry, no party, nor does the majority in
-ii;s entry today, contends that ttie annual change to match the published
PJM capacity clearing price is an unjusfffied intefpreiafian of the
Commission's December 7, 2011, entty. The Commission later rejected all
components of the Sftpuiatian, including the tiered capacity mechanism.

However, on March 7, 2012, following a request from AEP-flhid, the
Commission approved, as an interim state compensation mechanism that
,was to last only until May 31, 2012, a tiered approach that is virtuaiiy
identical in terms of its RPM-based components to each the December 8,
2010, December 7, 2011, and March 7, 2012, entries. That is, this
Commission left no doubt that 21% of shopping customers would qualify
for fier-one capacity at RPM-based prices, with other shopping customers
perrniited to shop at the t ►er two raEe of $255/Mw day; atter this interim
mechanism expired on May 31, 2012, capacity rates for all competitive
suppliers would be the RPM-based rate_

ln sum, by approving the March 7, 2012, entry, whir-h was itself based
upon a reView of the record that b-egar^ ^mth the December 8, 2010, entry,
and developed to support the Stipuiation as per AEP Ohio's request to
maintain the status quo, the Commission made a decision to approve a
two-tier mechanism, with tier-one pricing based upon RPM prices with the
RPM prices changing to match current prices as of each nev^^r PJM delivery
year. In light of ttie history and record of this case, lGannot support ...
toda}(s entry, and the request of AEP Oi:tio.63

63 May 30, 2012 Ertfry, Dissenting Opinion of Commissioner Andre T. Poiter at 1-2 (intemaf cita^on
omitted).
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Again disregarding the requests by parties, the Coinmission's May 30, 2012 Erifry made

no provision for reconciliation and refund_

Wtten this proceeding began in late 2010, Rf'NI-Based Pricing controlled for all

shopping in AEP-Ohio's service area either as a result of the Commission's adoption of

a state comperrsation mechanism or as a result of tf1e RAA which requires RPM-Based

Pricing when there is no state compensation rrre-chaiiisrn_ RPM-Based Pricing was the

status qt1U_

Yet, beginning with bills rendered in January 2012, AEP-Ohio has not used RPM-

Based Pricing to set ail capacity prices for CRES providers. Instead and over

objections, the Commission has permitteci AEP-Ohio to implement its anticompetitive

Pricing Scheme through a Commission-approved-then-rejected Stipulation. When ti-le

StipuEat¥on feii under its own weight, the Commission then allowed AEP-Ohio to ignore

the required restoration of RPM-Based Pricing without making any provision for

reconciliation atid refund. just as tiie Commission-ordered restoration of RPM-Based

Pricing Yvas about to occur on june 1, 2012, the Commission interveried again to allow

AEP-Ohio to continue to stiff-arm the market discipline of RPM-Based Pricing and,

adding insult to injury, gave AEP-Ohio the opportunity to increase its capacity-related

revenue.

When parties injured by the Commission's stunning indulgence of AEP-Ohio's

illegal demands have objected, the Commission has tumed a deaf ear and not

addressed the merits of the objections. Instead, the Commission has repeatedly

maneuvered the can dowri the road while granting rehearing to give itself and AEP-Ohio

more time to operate outside the law. The practical effect of the Commission grants of
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rehearing is to block the ability of the injured parties to pursue an unobstructed appeal

to the Ohio Supreme Court.

When the Commission has engaged in ratemaking based on evidence not in the

record or failed to af1ow parties to refute evidence, the United States Supreme Court

has held that the Commission violated the due process rights of parties: `t[t]his is not

the fair hearing essential to due process. It is condemnation without tria#.,;64 The Unitted

States Supreme Court has atso held that regulation by a public utilities commission in

accordance with the jurrisdiction's applicable law "rneefi:s the €-equirements both of

substantive and procedural due process when it is not ^rbWarity and caprici4usiy

exerctsed.}S65

Similarly, the Ohio Supreme Court has held due process in a Commission

proceeding occurs when parties are given; (1) "amp[e notice;" (2) "pen-nifted to preseiit

evidence through the calling of its own witnssses;" (3) permitted to "cross-examin[e] the

other parties' witfnesses;" (4) introduce exhibits; (5) "argue its position through the fiiing

of posthearing briefs;" and (6) "challenge the PUCO's findings through an application for

rehearing."s6 Further, the Ohio Supreme Court has held that the Commission must, in

order to comply with the law, provide "in sufficient detail, the facts in the record upon

which the order is based, and the reasoning followed by the PUCO in reaching its

conclusior€.n^7

f'4 Otrio Bell Tel. Co. v. Public tlfiTities Commission of Ohio, 301 U.S. 292; 3013 (1937)_

65 Public Lltffities Commission of uistrrct of Columbia v. Pollak, 343 U:S. 451, 465 (1952) (emphasis
added}_

66 Vectren Energy Delivery of Gfic, tnc, v. I'ub. W. Co.rrrm.x 113 Ohio St.3d 180; 863 N. E.2d 599; 2006-
Ohio-I 386 at T 53.

6; Tongren v. Pub. Util. Comm. 85 Ohio Mci 87, 89 (1999).
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The commission cannot decide cases on scabjacfive belief, wishful
thinking, or folk wisdom. Its decision must be based on a record containing
"suffic^ent probative evidence to shoYv that the commission's determination
is not manifestly against the weight of the evidence and is not so ^Iearly
unsupported by the record as to show misapprehension, mistake or wil(ful
disregard of c€uty. nss

The Commission abuses its discretion if it renders an opinion without record

suppart.Lg Ruling on an issue without record support is an abuse of discretion and

reversible error.70

The capacity service avaiiabfe to CRES providers is undisputedly ageneratiori

service. This service is undisputedly awhoiesaie service. Yet, ti'Se Commission has

indulged AEP-Ohio's claim that it is entitled to use cost-based ratemaking to establish

compensation for acompetitiva service even while AEP-Ohio has been simultaneously

claiming the Commission lacks subject matter jurisdiction to address the question of

capacity compensation,

This proceeding is not an ESP or MRO proceeding and it is not a traditional rate

case proceeding.

Despite the fact that the Commission has been asked repeatedly to do so, the

Commission has yet to identify the source of its aLdbority to regulate generation-related

services or to establish prices for wholesale services. Similarly, neither the Commission

nor any other party has identified the source of the Commission's authority to

sinnultaneously bypass both cost-based ratemaking requirements that apply to nan-

68 Corssumers° Counsel v. Pub. t1fi1 C^ornm., 61 €^hio St.3d 396, 436 (1991) dissenling opinion of,Jusgce
Herbert f3rflw-n (quoftng Columbus v. Pub. t/tif. Comm. {1,M}, 58 Ohio St2d 103, 1434).
ss T'ongrert v. F'u6. {.#ki. Cornm. 85 Ohio St. 3d 87 (1599): quoting Cleveland Elec. tllum. Co. v. Pub. Llfit
Comm., 76 Ohio St.3d 163 (13961.

See, e.g., Indus.. Energy Users-Ohio v^ Pu& tltiL Comm., 117 Qhio St.3ct 486 (2008).

{C37£85;3 } 34

000000426



competitive services and the requirements that attach to establishing prices for the

compeLitive services that are part of an SSO_

The Ohio Supreme Court has held on several occasions that the generation

cornponert of retail electric service is not subjeet to commission rcg€iiation:

It is well seti:ied that the generation component of electric service is not
subject to commission regulation. In Constellation NeivEnergy, Inc., 104
Ohio St.3d 530, 2004-Ohio-6767, 820 N.E.2d 885, If 2, we stated that S.B.
3;provicted fcsrrestructtiring OhiG's electric-utility industry to achieve retail
competition with respect to the generation component of electric service_'
R.C. 4928.0 s^ecities that retail electric-generation service is competitive
and therefore not subject to commission regulation, and R.C. 4928.05
expressly removes competitive retail electric services from commission
reg€zlaiion^^

The Ohio Supreme Court has held that cortcerns abOc€t the future do not

empower the Commission to create remedies beyond those perf-nifted by the law.^2

When the Commission issues a lawful order, it must provide acceptable

justification and follow the required staLuLory process before Iffie Commission can modify

such o.rci:er.73

The law and evidence did not permit the Commission to approve the Stipu(atio€i

and the Commission eventually relented. Once the Si;ipuiatican was rejected, the

Commission was obligated to restore RPM-Based Pricing. This is a duty placed on the

Commission (not AEP-Ohio) by Section 4928_143, Revised Code, as the Commission

iieicl in its February 23, 2012 order reiectina the Stipulation. 't he record shows that the

Commission did not comply with its obiigation to restore RPWi-Baseci Pricing.

71 tndus. Energy Users-Ohio v. Pub. f.itil. Comtn_, 117 Ohio St.3d 486, 120, 2008-0hicr391
72 a

73 See Cleveland Elec. A3um Co. v Pub. Ufif. Ccxrrm., 42 C}Izie S+..2d 403 (9975).
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Soon after the Stipulation was rejected, AEP-Ohio inspired the Commission to

ernhraee a stand-alone version of the shopping-blocking, two tiered Pricing Scheme

that had been previously considered and addressed only as part of the Stipulation's

larger package. No evidence had been taken in this proceeding when the Commission

granted the temporary and illegal relief requested by AEP-Ohio. The Commission also

ignored requests to set up a refund and reconciliation mechanism. The Commission

held that its lawless fling with the sfand-aiotie version of the i'riGing Scheme would end

on May 31, 2012 and that RPM-Based Pricii^g would be restored on June 1, 2012.

Rehearing applications were filed by parties other than AEP-Ohio and the Commission

granted rehearing thereby delaying its accountability for addressing the merits of the

granted rehearing applications.

A day before the lawless fling with the stand-alone ve<sion of the shopping-

blocking, two-tiered Pricing Scheme was scheduled to end by the force of the

Commission's prior coicling, the Commission extended the tling and authorized

AEP-Ohio to move even further away from the RPM-Based Prioing, The Commission

permitted AEP-Ohio to increase generation-related rates for shopping customers and

elevate tilie hurdle that non-shopping customers must clear to redLice their electric bilis .

by shopping.

The Comrnis5ion's conduct thro«ghout this proceeding tias subjected the

positions of parties objecting to AEP-Ohio's demands to condemnation vvithout t.riai.

Throughout th[s proceeding, the Commission has taken it upon itself to rewrite the law

and claim authority it does not have. Repeatedly the Commission has acceded to

AEP-Ohio demands, granting rehearing and then doing notiiing to put things right. The
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Commission has repeatedly refused to make its AEP-Ohio friendly decisions subject to

reconciliation and refund so as to protect the interests of parties injured by the

Commission's AEP-Ohio-inspired rush to ^udgment. The totality of the Commission's

conduct througfiout this proceeding, including the May 3€1, 2012 Entry, is arbitrary and

capricious, an abuse of discretion, otherwise outside the 'law and "... at variance wifih

`the rudiments of fair play' (Chicago, Milwaukee &St.. Paul Ry^ Co. V. Pa}t, 232 US.

165, 232 iJ.S. 168) long known to our iaw" "The Fourteenth Amendment condemns

such methods and defeats i;i'iern_" West Ohio Gas Co. v- Public U%tilitie-s Commission,

294 U.S. 63 (1935).

3. The Commission must restore the customer protections that
have been ignored and eroded through the unlawful and
unreasonable Pricing Scheme and, to this end, must direct
AEP-Ohio to refund the above-market portion of the Pricing
Scheme or credit the excess collection against regulatory
asset balances otherwise eligible for amortization through
retail rates and charges.

For the reasons expressed abovex the Cornmission must immediately issue an

order restoring RPM-Based Pricing and requiring AEP-Ohio to Ceflind all revenue

collected above RPM-Based Pricing. In the event the Commissioti refuses to put things

fully right by means of a refund, it must nonetheless require AEP-Ohio to ret^tnd all

revenue collected above RPM-Based Pricing for bills rendered on and after June 1,

2412_ If the Commission is unwilling to require AEP-Ohio to reiund the compensation

billed and collected in excess of RPM-Based Pricing, it should direct AEP-Ohio to apply

such excess as a credit to regulatory asset balances atherWise eligible for amortization

through retail rates.
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IV. CONCLUSION

As a result of the Commission's decision, customer choice has been and will be

further frustrated, and customers will lose an effective means of reducing their electric

bills. The Commission, ha),vever, can serve customer interests by reversing another of

its unfortunate decisions to authorize the continuation of the unlawful and unreasonable

Pricing Scherre_ Granting IEU-Ohio's Application for Rehearing and eliminating the

illegal Pricing SGheme will finally restore the customer choice options presented by

Amended Substitute Senate Bill 3 and Amended Substitute Senate Bill 221 and will

remove the unreasonable and unlawful Prricing Scheme AEP-C7iiio has advanced to

shield its generation business from competitive pressure.

{C378S5^3 }
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BEFORE

TME PUBLlC U`fiLi7iES CoNimiS siUN OF OHIO

In the Matter of the Commission Review of }
the Capacity Charges of Ohio Power } Case No. 10-2929-EL-UNC
Company and Columbus Southem Power }
Company }

INDUSTRIAL ENERGY USERS-OHIO'S APPLICATION FOR REHEARING OF THE
MARCH 7, 2012 ENTRY

Pursuant to Section 4903.10, Revised Code, and Rule 4901-1-35, Ohio

Administrative Code ("Q A.C."), Industrial Energy Users-Ohio ("IEU-flhio") respectfully

submits this Application for Rehearing of the Entry issued by the Public Utilities

Commission of Ohio ("Cornrnission'") on March 7, 2012 authorizing Ohio Power

Company ("OP") to implement a two-tiered generation capacity service pricing scheme

("Pricing Scheme") until May 31, 2012 ("March 7, 2012 Entry"). The Commission's

March 7, 2012 Entry is unlawful and unreasonable in the following respects:

'! The Commissian's order authorizing OP to implement the Pricing
Scheme is unlawful because the Commission is without subject
matter jurisdiction to establish a formula or cosf based capacity
charge in this proceeding.

2. The Commission's order authorizing the Pricing Scheme is unlawful
because the resulting rates are unduly discriminatory and not
comparable.

3. The Commission's order authorizing the Pricing Scheme is unlawful
and unreasonable because it permits OP to recover transition costs
in violation of state law.

4. The Commission's order authorizing implementation of the Pricing
Scheme is unlawful and unreasonable because there is no record
to support the Commission's finding that "the state compensation
mechanism couid risk an unjust and unreasonable result."

{G3703&:4 )
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5. The Commission's order authorizing the Pricing Scheme is unlawful
and unreasonable because the rate increase is not based on any
econoinic justification as required by Commission precedent.

6. The Commission's order authorizing the Pricing Scheme is unlawful
and unreasonable because the Commission failed to comply with
Section 4909.16, Revised Code.

7. The Commission's order authorizing the Pricing Scheme is unlawful
and unreasonable because OP did not file an application for
rehearing as provided by Section 4903,10, Revised Code, and the
Commission abrogated its prior order wifhout making the findings
required by that Section.

Additionally, IEU-Ohio joins in the AppCication for Rehearing by FirstEnergy

-Solutions Corporation ("FES") filed on March 21, 2012 and incorporates the

assignments of error and supporting memorandum as if fully stated herein.

As discussed in the Memorandum in Support attached hereto, IEU-Ohio

respectfully requests that the Commission grant this Application for Rehearing and deny

OP's Motion to implement the Pricing Scheme.

Respectfully sub ifited,

. - +

Sa uel C. Randazzo
Frank P. Darr
Joseph E. Oliker
MGNEES WALLACE & NURICK LLC
21 East State Street, 'f 77" Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com
fdarr@mwncmh,com
joliker@mwncmh.com

AttQrneys for Industrial Energy Users-Ohio
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MEMORANDUM IN SUPPORT

1. INTRODUCTION

The Commission's March 7, 2012 Entry permitted OP to replace the legal

capacity pricing mechanism on which retail customers. and Competitive Retail Electric

Service ("CRES") providers have relied wrth an illegal Pricing Scherr ►e designed to shut

down customer choice. That Entry is unlawful and unreasonable for several reasons.

First, the Commission's attempt to authorize the Pricing Scheme exceeded the

Commission's statutory authority governing electric service regulation. Second, even if

the Commission had some authority to set a capacity rate, the Pricing Scheme

approved in the March 7, 2012 Entry violates state law because it resuFts in unduly

discriminatory and non-comparable rates and the collection of illegal transition costs.

Third, the Commission approved a rate increase without a proper record and in violation

of the statutory procedures for seeking emergency relief or reversal of a Commission

order. Additionally, IECt-Ohio joins in the Application for Rehearing filed by FES and

adopts the assignments of error and supporting memorandum as if fully stated herein.

Because the Commission's order is unlawful and unreasonable, the Commission

should grant rehearing and reverse its March 7, 2012 Entry authflrizing the Pricing

Scheme. By grarrting rehearing and reversing its prior decision permitting OP to stifle

customer choice, it will return the parties to the status quo the law required when the

Commission rejected the Stipulation and Recommendation ("Stipulation") on February

23, 20'1 2.

{C37436:4}3
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Ii. BACKGROUND

Capacity transactions between OP and a CRES provider are sales for resale.'

As a result, capacity charges that OP seeks to impose through the Pricing Scheme are

governed by the rules of PJM Interconnection, LLC ("PJM") under the federally

approved ReCia.^ility Assurance Agreement ("RAA"). The rules create an organized

capacity market generally referred to as the Reliability Pricing Model ("RPM") and are

embodied in PJM's open access transmission tariff. The RPM rules require a load-

serving entity ("L SEn) to obtain or arrange for adequate capacity (in the form of

qualifying generation or demand response resources) to meet PJM's forecasted peak

demand, including a reserve margin. To price capacity resources, the RPM also

features a centralized capacity auction in which generation and demand response

resources are cleared or matched to forecasted load based upon prices offered by

qualifying resources three years prior to a June to May delivery year.

An LSE that is a Fixed Resource Requirement Entity ("FRR Entity") may satisfy

its capacity or resource adequacy obligation through a second method known as the

Fixed Resource Requirement Alternative ("FRR Altemative"). An FRR Entity may be an

investor owned utility, such as OP, that has the ability to satisfy the unforced capacity

obligation for all load in its service territory. For an FRR Entity, the FRR Alternative

allows it to submit an FRR capacity plan with a fixed capacity resource requirement in

lieu of satisfying the capacity resource obligation through PJM's RP M capacity auction

process. To establish the compensation paid by CRES providers to the FRR Entity,

Section D.8 of Schedule 8.1 of the RAA provides, in relevant part:

' Tr. VoC. XI1 at 2184 (Cross-examination of Philip Nelson).

{c37t}36:4 } 4
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In a state regulatory jurisdiction that has implemented retail choice, the
FRR Entity must include in its FRR Capacity Plan all load, including
expected load growth, in the FRR Service Area, notwithstanding the loss
of any such load to or among alternative retail LSEs. In the case of load
reflected in the FRR Capacity Plan that switches to an aiternative retail
LSE, where the state regulatory jurisdiction requires switching customers
or the LSE to compensate the FRR Entity for its FRR capacity obligations,
such state compensation mechanism will prevail. In the absence of a
state compensation mechanism, the applicable altemative retail LSE shall
compensate the FRR Entity at the capacity price in the unconstrained
portions of the PJM Region, as determined in accordance with Attachment
DD to the PJM Tariff, provided that the FRR Entity may, at any time, make
a filing wi#h FERC under Sections 205 of the Federal Power Act proposing
to change the basis for compensation to a method based on the FRR
Entit,p's cost or such other basis shown to be just and reasonable, and a
retail LSE may at any time exercise its rights under Section 206 of the
FPA.Z

OP and Columbus Southern Power Company ("CSP")3 elected to operate as

FRR Entities for the 2007-2008 delivery year and thereafter. As FRR Entities, they

charged CRES providers the RPM auction price.4 In late 2010, however, American

Electric Power Service Corp. ("AEPSC"), on behalf of OP, requested that the Federal

Energy Regulatory Commission ("FERC") approve formula rates as the basis for

establishing the capacity charges thaf would be levied upon CRES providers in Ohio.

The proposed move to a formula rate approach from an auction-based clearing price

approach would have significantly increased capacity charges to CRES providers.5

2 PJM Open Access Transmission Tariff, Attachment D, Schedule 8.1 ("Fixec! Resource Requirement
Altemative°) (emphasis added).

3 Since the initiation of this proceeding, OP and CSP have merged. For purposes of this pleading,
references are to the surviving legal eRtity, OP.

Prefiled Testimony of Richard Munczinski at 5 (Aug.31, 2011).

Comments of Industrial Energy Users-t}hio at 4(Jan. 7, 2091).
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In response to AEPSC's FLRC fi[ing, the Commission initiatecf this proceeding in

December 2010.6 In the inifiiafi.ing Entry, the Commission noted that it had approved

retail rates including the recovery of capaeity costs in the first electric security plan 7

based on the continuation of capacity charges established by the three-year capacity

auction conducted by PJM ("RPM-priced capaeitar») under the current FRR mechanism.8

The Commission then "expressly adopt[ed] as the state compensation mechanism for

the Companies the current capacity charges established by the three-year capacity

auction conducted by PJM, I nc. during the pendency of this review."g

As a result of the Commission's adoptian of the PJM pricing mechanism for

capacity as the state compensation mechanism, the FERG dismissed the case filed by

AEPSC. In dismissing the case, the FERC determined that the Commission's adoption

of the RPM auction as the state compensation mechanism precluded OP's right to

proceed under Section 205 of the Federal Power Act because OP had contracted away

that right when it signed the RAA.1°

Thus, since the RPM auction was implemented, CRES providers serving

customers in OP's service terri!tory were charged for capacity based upon the prevailing

RPM auction price for capacity in the unconstrained portion of the PJM region." That

6 Entry at 1(®ec. 8, 2010).

7 In the Matter of the A,oplscafion of Columbus Southem Power Company for Appmvai of an Electric
Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certain
Generating ,4ssets, PUCO Case Nos. 08-917-EL-SSC3, ef ad., Opinion and Order (Mar. 18, 2008) ("ESP
f }_

$ Entry at 1-2 (Dec. 8, 2040}.

^fd.at2.

1o American Electric Power Senrice Corporafion, 134 FERC 161,039 at 5 (Jan. 20, 2011).

Entry at 2(Dec. 8, 2010).
(C37036:4 ) 6
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approach remained in effect until the Commission approved a Stiputationf2 filed on

September 7, 2011 in this case and related cases that sought to establish a new electric

security plan ("ESP") and implement the Pricing Scheme.13

As part of the Stipuiation, OP proposed to replace the RPM pricing mechanism

with the Pricing Scheme. As proposed, OP would have been permitted to charge CRES

providers $2651megawatt-day ("MW-day°) for all capacity provided for shopping

. customers that were outside pre-determined shopping caps.'4 CRES providers serving

customers within the shopping caps would be charged the RPM price for eapacity."9

The $255/MW-day price was a negotiated rate; it had no relation to either a market-

determined price or a cost or formula-based price.16 Following an extended hearing, the

Commission initially approved the Pricing Scheme with two modifications.17 First, the

Commission determined that governmental aggregation programs should have access

to RPM-priced capacity outside the shopping caps.18 Second, the Commission rejected

92 Stipulation (Sept. 7, 2011).

131n the Matter of the Application of Columbus Southerrr Power Company and Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to Section 4928 143, Revised Code, in the Form
of an Electric Security Plan, Case hlos, 11-346-E1.-SSO, et al., Opinion and Order at 54-55 (Dec, 14,
2011) ("Opinion and Order").

14 Stipulation at 20-22 (Sept_ 7, 2011).

^sld. at21.

Tr. Vol. U at 191 (Cross-examination of Kelly Pearce); Tr. Vol. V at 737 (Cross-examination of Philip
Nelson); Tr, Vol. V at 810, 845 (Cross-examination of Joseph Hamrock).

17 Opinion and Order at 54-55 ([}ec. 14, 2011).

'a lct. at 54.

{C37038:4 } 7
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a provision of the Stipulation that permitted a reallocation of a customer class's unused

allotments to other customer elasses.19

On February 23, 2012, however, the Commission rejected the Stipulation, finding

in an Entry on Rehearing that the Stipulation did not benefit ratepayers and the public

interest.20 As a result of its decision to reject the Stipulation, the Commission ordered

OP "to file, no later than February 28, 2012, new proposed tariffs to continue the

provisions, terms, and conditions of its previous electric security plan ... and an

appropriate application of capacity charges under the approved state compensation

mechanism established in the Capacity Charge Case."z1

C}P, however, failed to bring i>rs treatment of capacity pricing into compliance with

the Entry on Rehearing_ In response to the Commission's rejection of the Stipulation in

the Entry on Rehearing, OP filed a Motion seeking Commission approval to continue the

Pricing Scheme as implemented under the December 29, 2011 version of the DIP or

some modification of it.22 While the Motion was pending, moreover, OP stated that it

would continue to operate as if the Commission had not rejected OP's attempts to

restrict customer choice on several Qccasions.23

19 fd, at 55. The Stipulation established a priority list, or queue, that was based on when the customer
shopped. Stipulation, Appendix C. The shopping caps limited access to RPM priced capacity based on a
percentage of total megawatt hours soid. /d. Appendix C was further R'operationalized" through a
document filed with the Commission called the Detailed frnplementation Plan ("DIP") which OP filed on
October 5, 2011, one day after hearings on the Stipulation commenced.

20 Entry on Rehearing at 12 (Feb. 23, 2012).

21
fd.

zz Motion for Retief and Request for Expedited Ruling (Feb. 27, 2012) (":OP Motion^.

23 in its cover letter ar,companying the tari fs filed on February 28, 2012, OP continued to maintain that it
needed °clariFtcation° of the Commission's Entry on Rehearing and would "await further direction based
{c37086.4 } $
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Concluding that a return to the RPM pricing mechanism for a1i capacity sold to

CRES "could risk an unjust and unreasonable result," the Commission granted OP's

Kifation in the March 7, 2012 Entry and authorized OP to continue the Pricing Scheme

subject to the ciarifications in a January 23, 2012 Entry.21 in support of its decision to

permit OP to continue the Pricing Scheme, the Commission noted that OP was not

receiving Provider of Last Resort ("POLR") Charges revenue as a result of the

Commission's decision in the remand of the ESP I case. ff also cited the conflicting

evidence regarding the cost of capacity that parties had presented in the hearing on the

Stipuiation.'5 The Commission further stated that OP may have to share with affiliates

any revenue it received as a result of off-system sales ("OSS") that would be available

as a result of customer migration.2r' The Commission's approval of the Pricing Scheme

is effective until May 31, 2012 "at which point the rate for capacity under the state

compensation mechanism shall revert to the current RPM in effect pursuant to the PJM

base residual auction for the 2012/2013 year."27

Ilf: ARGUMENT

By permitting OP to charge CRES providers a capacity charge exceeding the

RPM price, the Commission has exceeded its statutory authority. Even if the

Commission had the legal authority to set a capacity charge, the Pricing Scheme

on d°tsposition of its AAotion for Relief filed yesterday (February 27, 2012) in Case Na. 10-2929-EL-UNC."
Letter from Steven T. Nourse to Betty McCauley (Feb. 28, 2012).

24 Entry at 16 (Mar. 7, 2012).

25 frIf'

2s fd.

z7lcl.at17.
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adopted by the Commission results in unduly discriminatory and non-comparable rates

and permits OP to recover transition costs in violation of state law. Further, the process

used by the Commission to approve the Pricing Scheme was legally defective. For

these reasons, the Commission should grant rehearing and deny OP's motion

requesting permission to implement the Pricing Scheme.

1. The Commission's order authorizing OP to implement the
Pricing Scheme is unlawful because the Commission is
Without subject matter jurisdiction to establish a formula or
cost based capacity charge in this proceeding.

The Commission's rate setting authority is governed by statute a$ Although the

Commission has recently asserted that it has authority to set capacity rates,29 state law

authorizes the Commission to set rates for two types of retail electric services: non-

competitive ones and the standard service offer ("SSO"). Under the applicable law, this

case is not properly before the Commission whether the capacity charge is treated as a

noncompetitive or competitive service.

Chapter 4928, Revised Code, establishes that the provision of retail electric

service is comprised of non-competitive and competitive services.3° If the retail electric

service is non-Gompetitive, the Commission's authority is defined by Chapters 4901,

28 Lucas County Commfssioners v. Pub. Util. Comm`n of Ohio, 80 Ohio St3d 344, 347 (1997) ("The
commission may exercise only that jutisdiction conferred by statute °).

29 Arnerican Etectric Power Service Gorporati•on, Case No. ER11-2183-(1UO, Motion for Leave to Answer
and Limited Answer Submitted on Behalf of the Public Utilities Commission of Ohio to PJM
lnterconnectirsn, L.L.C. Response to AEP Motion for Expedited Ruling at 3 (Mar. 22, 2012). A separate
issue is raised regarding whether the Commission is preempted from setting a capacity rate. The
Commission, however, need not address that issue if it determines that state law does not provide the
necessary rate making authority to set the rate under the current legal and factual posture of this case.

se Section 4928.05(A), Revised Code.
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4909, 4933, 4935, and 4963, Revised Code.31 In addition, an electric distribution utility

("EDU") must provide non-corripetdive retail electric service on a comparable and rton-

discriminatory basis.32

Further, rate setting for noncompetitive services under Sections 4909.18 and

4909.19, Revised Code, entails extensive mandatory procedural requirements (e.g.,

pre-filing notice, application, and staff report) and a Cemmission determination that the

resulting rates are just and reasonable. Rates for any particular service would need to

be addressed in the context of a total revenue requirement for non-competitive services

that remain subject to the Commission's rate setting authority.

Other retail electric services are defined as competitive. Under Section 4928.03,

Revised Cade,33retaii electric generation,34 aggregation, power marketing, and power

3' Section 4928.05(A)(2), Revised Code. Under Chapter 4909, Revised Code, a utiiity can make a "first
filing° for a new service to establis.h a rate and the Commission may approve the appfication without a
hearing. Section 4909.18, Revised Code. If the PUCO determines that the appiication is an application
to increase rates, the PUCO must follow the rate base rate of return method to evaluate the utility's
revenue requirement (in total) and determine if additional compensation is warranted. Traditional
ratemaking does not allow the PUCO to adopt transition-to-market or glide path pricing.

32 Section 4928.03, Revised Code. To avoid the possibility that the ratemaking process will trap federally
approved transmission rates, Section 4928.05(A)(2), Revised Code, further provides: "Notwithstanding
Chapters 4905 and 4909 of the Revised Code, commission authority under this chapter shall include the
authority to provide for the recovery, through a reconcilable rider on an electric distribution utility's
distribution rates, of all transmission and transmission-related costs, including ancillary and congestion
costs, imposed on or charged to the utility by the federal energy regulatory commission or a regional
transmission orgartization, independent transmission operator, or similar organization approved by the
federal energy regulatory commission."

33 This section also requires that consumers and suppliers to consumers be provided comparable and
non-iiiscriminatory access to non-competitive services. So even if generation capacity service was a non-
corrrpetitive service, it would have to be available on a comparable and non-discriminatory basis to all
consumers and suppliers to such consumers.

"4 Trt the Matter of the Application of Ohio Power Campany for Approval of the Shutdown of Unit 5 of the
Philip Sp4m Generating Station and to Establish a Plant Shutdown Rider, Case lVo. 10-1454-EL-f2DR,
Finding and Order at 16 (Jan. 11, 2012).
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brokering are "competitive services.""' For competitive services, the Commission is

without authority to set the prices for these services by traditional economic regulation,

and supervision of competitive retail electric services are not within the Commission's

jurisdiction under Chapter 4909, Revised Cade36 and other specified Chapters except

as specifically identified in Section 4928.05, Revised Code.

lnfith regard to the provision of a generation service, the only exception that

authorizes the Commission to set rates for a competitive service concerns the SSO.

The only time an EDU can directly supply retail generation service is when it is the

default supplier (the custorner is not served by a CRES provider including a

governmental aggregator} ^7 The only source of the Commission's authority to price

cfefau(t generation supply is provided by Sections 4928.141, 4928.142, and 4928.143,

Revised Code. Based on Section 4928.141 Revised Code, the SSO is defined to

., include "all competitive retail electric services necessary to maintain essential electnc

service to consumers, including a firm supply of electric generation service" and it must

35 The PUCO has authority to declare more services, including ancillary services, competitive under
Sections 4928.04 and 4928.06, Revised Code, and gives the Commission authority ta make sure the
services that it declares to be comtaetitive are provided at just and reasonable rates once it determines
that there has been a decline or loss of competition with regard to such services declared to be
competitive by the Cornmission, The Commission has no sucti authority with regard to retaii generation
service, aggregation, power marketing or power brokering since these services are declared competitive
by statute.

Since the PUCO has no jurisdiction under Chapter 4909, Revised Code, it is logical to argue that it has
no authority to entertain a"cost-based" rate. AEP has previously argued and the r'UCC? has previously
held that Ohia's restructuring legislation made cost-based analysis irrelevant.

3' Sectiorr4928.05(A)( i), Revised Code, provides an exception to the finding that retail electric generation
service is fully competitive.
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be offered on a comparable and nondiscriminatory basis. Further, an EDl1 must comply

with various procedural requirements for approval of an SSO.33

The division of cornpetitive and non-competitive services under state law also

dictates how and when an EDU can offer to provide a competitive service. Section

4g28.17, Revised Code, states that:

[N]o electric utility shall engage in this state, either directly or through an
affiliate, in the businesses of supplying a noncompetitive retail electric
service and supplying a competitive retail electric service, or in the
businesses of supplying a norrcompeti#ive retail electric service and
supplying a product or service other than retail electric service, unless the
utility implements arid operates under a corporate separation plan that is
approved by the public utilities commission under this section, is
consistent with the policy specified in section 4928.02 of the Revised
Code, and achieves all of the following:

(1) The plan provides, at minimum, for the provision of the competitive
retail electric service or the nonelectric product or service through a fully
separated affiliate of the utility, and the plan includes separate accounting
requirements, the code of conduct as ordered by the commission pursuant
to a rule it shall adopt under division (A) of section 4928.06 of the Revised
Code, and such other measures as are necessary to effectuate the policy
specified in section 4928.82 of the Revised Code.

(Emphasis added.)

The statutory scheme provided by Ohio law leads to two possible treatments of

capacity sold to CRES providers if the Commission is not preempted from setting

capacity rates. If capacity service is a non-competitive service, then OP must initiate a

rate case under Section 4909.18, Revised Code, and comply WAth the applicable filing

requirements. The Commission, furfhermore, cannot approve a rate increase for the

service unless it finds that the rates are just and reasonable in relation to a total revenue

38 SeGtions 4928.142 and 4828.1 43, Revised Code.
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requirement_ OP, however, has satisfied none of the substantive or administrative

requirements of Chapter 4909, Revised Code, to irlitiate a ratemaking process, and the

Commission has not praceeded on the application to irtcrease the rate in the manner

required by Jaw (e.g., issuance of a staff report, an opportunity to file objections,

hearirtg). Thus, the March 7, 2012 Entry is unlawful if capacity service sold to CRES

providers is a noncompetitive retail electric service.

If capacity service is competitive, it must be provided by an appropriate affiliate

under a corporate separation plan, and market pricing must prevail unless such service

qualifies as an SSO. Although eapacity service is a component of retail generation

service that may be a part of the SSO, it is not by definition the default service.39

Moreover, if capacity service coufd be sold as an SSO, various procedural requirements

would have to be satisfied before the Commission could approve the SSO, but OP and

the Commission have not attempted to satisfy those requirements. Alternatively, if

capacity service is not a default service subject to the provisions governing the SSO,

then the March 7, 2012 Entry violates applicable law by setting the price for the second

tier of capacity service at $255/MW-day and failing to require its sale through a separate

subsidiary. Thus, the Entry is unlawful under state law, regardless of the starting point.

The Commission lacked subject matter jurisdiction to authorize the Pricing

Scheme if it is characterized as either competitive or non-competitive electric service.

Because the Comrrtissiat{'s March 7, 2012 Entry is not authorized by state law, the

39 The SSO is defined as "afl compe#itive retai! eiectric services necessary to maintain essential electric
service to consumers, including a firm supply of electric generation service." Section 4928.141(A),
Revised Code.
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Commission should grant rehearing and 'reverse its decision granting OP authority to

implement the Pricing Scheme.

2. The Commission's order authorizing the Pricing Scheme is
unlawful because the r+esulting rates are unduly discriminatory
and not comparable.

Even if the Commission had some authority to set a capacity charge, the Piicing

Scheme authorized in this matter violates state legal provisions on price discrimination

and comparability. Because the resulting rates of the Pricing Scheme are illegal, the

Commission should grant rehearing and revoke its authorization permitting OP to price

capacity at $2551MV1t-day.

Section 4928.02, Revised Code, various other sections in Chapter 4928, Revised

Code, and Commission rules require the Commission to ensure that rates, services,

and practices associated with competitive and non-competitive retail electric service

rates are comparable and non-discriminatezry. For example, Section 4928.02(A),

Revised Code, provides that it is the State's policy to "[elnsure the availability to

consumers of _.. nondiscriminatory ... retail electric service." Similarly, Section

4928.40(D)r Revised Code, provides that "no electric utility in this state shall prohibit the

resale of electric generation service or impose unreasonable or discriminatory

conditions or limitations on the resale of electric generation service." Likewise, the

definition of "standard service affer in Rule 4901 :1 -35-01 (L), Ohio Administrative Code

("OAC"), highlights the importance of the role of the nondiscriminatory and comparable

requirements that are imposed by Chapter 4928, Revised Code: `"8tandard service '

offer' means an- electric utility offer to provide consumers, on a comparable and

nondiscriminatory basis wi:thin its certified territory, all competitive retail electric services
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necessary to maintain essential efectrib service to consumers, including a firm supply of

electric generation service." These statutory and administrative requirements for

nondiscriminatory and comparable rates extend to both customers and supp#iers.40

Differences in treatment of customers can be justified only "where such

differential is based upon some actual and measurable differences in the furnishing of

services to them."4' Absent a finding that demonstrates that rate differences are

reasonable, those rates violate the statutory requirements that prohibit undue

discrimination and non-comparability.42

As approved by the Commission in the March 7, 2012 Entry, the Pricing Scheme

permits OP to sell capacity to similarly situated customers, CRES providers, at two

different prices, the price resulting from the RPM-pricing mechanism for retail customers

representing 21 % of OP's annual load and $255/MW-day for the balance of the load

seeking service through a CRES provider.43 There has never been a demonstration

that the cost to serve those customers justifies any difference in the rates. Further, the

Commission has not made any finding that would support the conclusion that the

Pricing Scheme satisfies the requirement that rates be comparable to the cost of

capacity used to serve OP's SSO load.

a° For examp(c., Sections 4928.15 and 4928.35(C), Revised Code, require electric distribution service to
be available to all consumers and suppliers on a non-discriminatory and comparable basis.

41 Townships of Mattonirtg County v. Pub. tltil. Ccamm n of Ohio, 58 Ohio St, 2d 40, 44 (1979).

42 In the Matter of the Corrrplainf of INestside Cellular, Inc. dba Ce!(net, Case No. 93-1758-RC-CSS,
Opinion and Order at 50-51 (Jan. 18, 2001) (Section 4905.33, Revised Code, violated when Ameritech
Mobile charged a non-affiliate more than it charged its own retail service provider for the same services).

43 Entry at 17 (Mar. 7, 2012).
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OP's only justificatiori for the Pricing Scheme was that OP was facing a financial

shortfall if it was required to continue to price all capacity through the RPM pricing

mechanisrn .44 In response to this "justification," the Commission concluded that the use

of RPM pricing "could risk an unjust and unreasonable resuft" because OP is no longer

receiving provider of last resort ("POLR") charges45 and shares revenues associated

with released capacity due to customer switching with other affiliates.46 This

justification, however, does not address any difference in the fumishittq of the service to

customers that would permit discrirnination among customers,

In fact, the discrimination has only to do with maintaining OP's hold on customers

by blocking the ability of CRES providers to offer alternatives to default service. As the

Commission is well aware, the Companies pursued the Pricing Scheme as a means of

preventing customers from shopping,47 and the Commission in its December 14, 2011

Opinion and Order concluded that the Pricing Scheme would have that effect.`8

Blocking customer choice certainly cannot be a legal basis for the discrimination

contained in the Pricing Scheme.413 Because there is no legal basis for the Pricing

Scheme under the applicable law regarding nondiscrimination and comparability, the

44 As noted in IEV-Ohio's memorandum contra the motion, the Companies have not provided any factual
record that supports this claim. Industrial Energy User-Ohio's Memorandum Contra Ohio Power
Company's February 27, 2012 Motion for Relief and Request for Expedited Ruling at 14 (Mar. 2, 2012).

4S The reference to POLR charges is suspect in itself because OP failed to demonstrate that it had any
cost basis associated with providing POLR service. See below.

46 Entry at 16 (Mar. 7, 2012).

47 FES Ex. 1, TCB ex. 7, 8, & 9.

" Opinion and Order at 54 {govemmental aggregation programs would be foreclosed from accessing
Conl.petiti5le rEtal( generatl0n services).

49 Section 4928.02 (B), Revised Code, provides that it is state policy to provide customers with "options
they elect to meet their respectfve needs."
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Commission should grant rehearing and reverse its decision to allow OP to impose the

Pricing Scheme.

3. The Commission's order authorizing the Pricing Scheme is
unlawful and unreasonable because it permits OP to recover
transition costs in violation of state law.

Senate Bill 3 provided a statutory structure for the recovery of transition costs.

These costs were defined in Section 4928.39, Revised Code: Generally the total

allowable transition costs for which arr electric utility could seek transition revenue were

the prudently incurred and legitimate, net, verifiable generation costs that were not

recoverable in a competitive market that the utility would otherwise have the opportunity

to recover.5" The eiectric utility was then offered a limited time period for the recovery of

those generation-related transition costs. Transition costs recovery was to end by

December 31, 2005.5'

Through its higher capacity charge, OP is seeking to recover capacity charges in

excess of the revenue available at market rates. The second tier rate is well above the

RPM price for capacity. The difference between the current RPM capacity price of

approximately $11 DfMW-day and the second tier price represents a potential recovery

of transition c;osts if the other criteria were satisfied.,52

OP itself has stated that the purpose of the higher capacity charge contained in

the second tier is recovery of transition costs. As OP explained, it believed it relied

5" Section 4928.39, Revised Code.

$' Section 4928.40, Revised Code.

52 Transition cost recovery -was limited to net, verifiable, and directEy assignable costs of retail electric
generatiQn service that were prudently incurred and otherwise recoverable. For purposes of this
proceeding those issues have not been addressed at this point.
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upon its "expected ability to establish costs-based rates," but complained that it will be

forced to move to RPM-priced capacity "without a reasonable transition mechanism" for

"a transition period."^^ OP's claim that it has some expectation to additional transition

revenues, however, flies in the face of Ohio's controlling statutory provisions governing

the opportunity for a utility to seek and obtain transition revenue recovery.

OP's opportunity to recover transition costs has ended. As provided by Section

4928,38, Revised Code, "fflhe utility's receipt of transition revenues shall ten-ninate at

the end of the mrket development period_ 1fV'rth the termination of that approved

revenue source, the utility shall be fully on its own in the competitive market. The

commission shall not authorize the receipt of transition revenues or any equivalent

revenues by an electric utility except as expressly authorized in sections 4928.31 to

4928.40 of the Revised Code." Section 4928.141, Revised Code, further prohibits the

continued receipt of transitaon revenues: "A standard service offer under section

4928.142 or 4928.143 of the Revised Code shall exclude any previously authorized

allowances for transition costs, with such exclusion being effective on and after the date

that the allowance is scheduled to end under the utility's rate plan." In short, OP bases

its "expectation" that it should receive a cost-based rate for capacity on an assumption

53 OP Motion at 5. (Feb. 27, 2012). Througtraut these proceedings, OP has argued that it has some
entitEement to transition costs to support its move to an SSO based on a competitive bidding process
("CSP"). In a press release issued on February 27, 2012, the parent company of OP once again
indicated that the purpose of OP's request for an arbitrarily priced capacity charge was to provide
recovery of generation-reiated assets. "'AEP Ohio has comrr ►itted significant capital investment in its Ohio
generation fleet under what was a regulated environment to serve our customers' generation needs,' said
Nioholas K Akins, AEP president and chief executive officer. "'The settlement agreement allowed AEP
®hio a reasonable transition to market over a period of time. Without that transition, we wiit basically be
giving the capacity we buikt to competitive suppliers for the taking."' Press Release (Feb. 27, 2012)
(viewed at https:lMrww.aepohio.comfinfGfnews/viewRelease,aspx?releaselQ='f203).
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that it is entitled to another opportunity to rer-over transition costs.54 !t is not. The

March 7, 2012 Entry permitting recovery of transition reventies, therefore, is illegal and

unreasonable and should be reversed.

4. The Commission's order authorizing implementation of the
Pricing Scheme is unlawful and unreasonable because there is
no record to support the Commission's finding that "the state
compensation mechanism could risk an unjust and
unreasonable resulf."

In support of its conclusion that continued use of the RPM pricing mechanism as

the state compensation mechanism could result in an unjust and unreasonable result,

the Commission noted that OP was no longer ccllectirTg POLR charges as a result of

the ESP I remand and may have to share OSS revenues. Further, the Commission

cited evidence from the Stipulation hearing that RPM prices did not permit OP to

recover its capacity costs.5!' The Comrtiission's reascning and reliance on this "reccrd"

was unreasonable and unlawful.

The first factor noted by the Commission to support its Entry is that OP is no

longer authorized to collect POLR charges. The Commission, however, previously

determined that OP was not entitled to POLR charges because it had failed to

demonstrate that it had any POLR-related costs.56 The Commission's suggestion that

OP should be perrrtitted to raise its capacity rate to make up for a cost the Commission

previcusly found had not been proven defies reason.

54 See Dayton Power and L'ght Co. v. Pub. Jtif. Cornrrr'n of Ohio, 4 Ohio St. 3d 91 (1983).

55 Entry at 16 (Mar. 7, 2012}.

56 In the Matter of the Application of Columbus Southerrt Power Company for Approval of an Flectric
Security Plan; an Amendment to its Cvrporate Separation Plan; and the Sale or Transfer of Certain
Assets, Case Nos. 08-917-EL-SSO, et al., Order on Remand at 33 (Oct. 3, 2011).
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The Commission also relies improperly on testimony from the Stipulation hearing

concerning capacity costs. When the Commission rejected the Stipulation on February

23, 2012, it further decided to restart proceedings in this case.57 If this proceeding is

truly "reset" to the point in time when the Stipulation was fled, then the evidence

supporting the Stipulation on which the Commission relied58 cannot justify continuing

the Pricing Scheme 59

The Commission's reliance on the hearing record also violates the Sigriatory

Parties' understanding of the use of that record in subsequent proceedings if the

Stipulation was rejected. A(though a provision of the Stipulation concerning the

withdrawal of a parEy did not contemplate the exact circumstances that have occurred

here, i.e., the Commission's rejection of the Stipulation through an Entry on Rehearing,

the Signatory Parties, including OP, agreed that uthis proceeding shall go forward at the

procedural point at which the Stipulation was filed, and the parties will be afforded the

opportunity to present evidence through witnesses, to crnss-examine all witnesses, to

present rebuttal testimony, and to brief all issues which shall be decided based upon the

. record and briefs, as if the Stipulation had never been executed." The use of the this

record is particularly unwarranted when the parties supporting the Stipulation did not

challenge OP's evidence because they were trading other benefits of the Stipulation for

the Pricing Scheme and other provisions that OP sought<6°

s' Entry on Rehearing at 13.

5$ March 7, 2012 Entry at 15-16.

Stipu(ation at 30.

6Q Entry at 15 (Mar. 7, 2012).
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Moreover, the use of the Stipulation hearing evidence is prejudicial. Without this

reference to the record of the Stipulation hearing, the Commission had no basis to

suggest that RPM rates are below OP's cost to provide capacity or the Commission's

conclusion that RPM prices could lead to an unjust and unreasonable resuit.61

Finally, there is no evidence to address what shortfall might occur because of

-OP's decision to agree to share OSS revenue with other affiliates.

Because the reasoning on which the Commission authorizes OP to implement

the Pricing Scheme is nonsensical (loss of POLR charges), and "evidence" it relies

upon violates the terms of the Stipulation hearing (capacity costs) or is nonexistent

(OSS shortfail), the Commission's March 7, 2012 Entry is unlawful and unreasonable.

^. The Commissian'a order authorizing the Pricing Scheme is
unlawful and unreasonable because the rate increase is not
based on any economic jusfifi•catiort as required by
Commission precedent.

With the current RPM price at approxirnatety $1 °10lMW-day, the Commission's

approval of the second-tier rate of $255/MW-day is more than double the level set by

the RPM pricing mechanism. The only jusfflication offered for the rate increase is that

based on the improper reasoning and record discussed in the prior assignment of

error.sz Wholly absent from the Commission's decision is any finding that OP will

actually suffer a shortfall that requires rate relief.

61 Id. at 16. As discussed below, the Commissim's determination that OP was receiving capacity
revenue under the POLR, iikewise, is indefensible.

62 March 7, 2012 Entry at 16.

{£37036:4 J 22

000000459



In the ESP I case, the Commission stated that the Companies must demonstrate

the economic basis for a rate increase in the context of a full review.63 On the record

before it, the Commission, however, did not and could not make any finding that OP

. was suffering an economic shortfall, In fact, the ESP I rates have become notorious

because they have resulted in significantly excessive earnings,64 Moreover, OP's own

mQtion demonstrated that its ^worst case" scenario still generated positive returns.5-5

Because the-Cammissiori authorized a rate increase without a demonstration that there

was an economic basis for it, the Commission violated its own precedent, and the

decision should be reversed on rehearing.

6. The Commission's order authorizing the Pricing Scheme is
unlawful and unrea-sonable because the Commission failed to
comply with Section 4909.16, Revised Code.

The Commission has concluded that OP is entitled to some expedited rate relief

by raising the capacity charge to $255/MW-day on the basis that OP could face an

unjust and unreasonable result if the Commission did not act. If the Commission

intended to provide some emergency relief, it did not comply with Section 4909.16,

Revised Code.

If there were a real emergency, OP could seek relief under Section 4909.16,

Revised Code, That Section provides the Commission with authority to address, on an

'^3 €SP l, Opinion and Order at 34 (Mar. 18, 2009).

" In the Matter of the Application of Columbus Soufhem Power Company and Ohio Power Company for
Adraiinistrativn of the Significantly Excessive Earnings Test under Section 4828.143(F), Revised Code,
and Rule 4901: 1-35-?tJ, Ohio Administrative Code, Case No. 10-1281-EL-UhIC, Opinion and Order (Jan.
11, 2011); In the Nlafter of the 2010 Annual Filing of Columbus Southerrr Power Company and Ohio
Power Company Required by Rule 4901:9-35-10, Ohio Administrative Code, Case Nos. 11-4571-EL-
UNC, et af., Post-Hearing Brief Submitted on Behalf of the Staff of the Public Utilities Commission of Ohio
(Jan. 31, 2012)>

65 flF'tvPotian at 5(Feb, 27, 2012).
{C37036:4 } 23

000000460



interim basis and subject to refund, financial emergencies. In addressing such

emergencies, however, the Commission has Iong-standing precedent and criteria that

must be applied, after a hearing, to deterrnine if emergency relief is appropriate and, if

so, to what extent.ss OP, however, has not invoked that autbority, and thus it has no

basis for claiming any interim relief based on its alleged financial distress.

Even if the Commission could properly consider OP's concern that it may incur

harm if the Commission does not provide interim financial relief, OP's claim that it will

suffer confiscation also is without merit. To support a claim of confiscation, OP must

demonstrate that the rate is "so `unjust' as to be confiscatory,"67 but a review of a rate,

standing alone, is not a basis for determining if a confiscation has occurred. Before the

Commission may find that rates are confiscatory, it must assess "all relevant costs and

expenditures made by (the electric distribution utilityj."Ba "it is not the theory but the

impact of the rate order which counts. If the total effect of the rate order cannot be said

to be unreasonable, judicial inquiry ... is at an end.."69 Relying on this well-urtderstood

test for determining if rates are confiscatory, the Commission has held that it must

"consider the total effect of the jEDU'sj rates_"'° Applying this comprehensive review

standard, the Commission has found that an 8% return based on net operating income

68 In the Matter of the Application of Akron Then-naf, Umited Partnership for an Emergency Increase in its
Steam and Npt Water Rates and Charges, Case No. 00-2260-HT-AEM, Opinion and Order at 3(Jan. 25,
2001).

67 Duquesne Light Co. v. Barasch, 488 US. 299, 307 (1989).

ss Monongahela Power Co. v. Schriber, 322 F. Supp. 2d 902, 924 (S.D. Ohio 2004).

fig Id. at 927.

741rr the Matter of the Continuation of the Rate Freeze and Extension of the Market Development Perrod
for Monortgahela Power Company, Case t,lo. 04-880-EL-UNC, Opinion and Order at 16 (Dec. 8, 2004).
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(along with other factors) was sufficient to support a determination that rates were not

COnfiscatt,7r'I_71

in light of this high hurdle to establish a constitutional claim, OP's assertion that

requiring it to provide RPM-priced capacity for all customer load migrating to CRES

providers will result in confiscation is unsupported. OP rests its argument on a lower

return on equity that has no basis in the current record and would still return, by OP's

own analysis, a positive return in both 2012 and 2013.72 Its additional claim that the

stock value has declined likewise is outside the record available to the Commission and

does not demonstrate anything other than that OP's value was overstated on the

assumption that it could continue to extract excessive retums from customers.73

Moreover, OP ignores recent Commission and Staff findings that its first ESP is

producing significantly excessive returns. The Commission determined that the CSP

ESP resulted in significantly excessive earnings in 2009,74 and the Staff of the

Commission has raised a similar concern with CSP's total-EDU earned r'eturn on

common equity for 2010.75 Civen that their retums occurred while OP was charging the

7' id. at 20.

_f2 OP Mo#ion at 5.

The current price of P.EP's stock is well within the twelve-month range of prices, See
http:ttfinance.yahoo_comtecharts?s=AEP+interactive#chartl:symbol-aep;range-2L'{)7o3C}5,2t}'! 20229; indi
cator=va#rrme;charttype=line; crosshair=on;ohicva lues-O;logscale=on.

74 In the Matter of the Application of Columbus Southerrs Power Company and Ohio Power Company for
Acfministration of the Significantly Excessive Eamings Test under Section 4928.143(F), Revised Code,
and Rule 4901: i-35-'t 0, Ohio Administrative Code, Case No. 1 tJ-1261-EL-U NC, Opinion and 0rder (Jan.
11,2011).

75 fn the matter of the 2010 Annual Frling of Columbus Southern Power Company and Ohio Power
Company Requrred by Rule 4901:1-35-10, Ohio Administrative Code, Case bios. 11--457 e-EL-UNC, et al.,
F'ost Hearing Brief Submitted on Behalf of the Staff of the Public Utilities Commission of Ohio (Jan. 31,
2012).
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same SSO rates and under the same capacity mechanism the Commission required OP

to implement on February 23, 2012, OP has failed to demonstrate any basis to believe

the Commission's Entry on Rehearing will result in confiscation.

Having failed to properly invoke the Commission's emergency authority or to

present a case supporting such relief, C3P's motion should have been denieri< The

Commission should correct its March 7, 2012 Entry by granting rehearing.

7. T he Commission's order authorizing the Pricing Scheme is
unlawful and unreasonable because OP did not file an
application for rehearing as provided by Section 4903.10,
Revised Code, and the Commission abrogated its prior order
without making the findings required by that Section.

Because emergency relief was not available, the only other alternative for

seeking a change to a Commission order is an application for rehearing. An application

for rehearing is available "fa]fter any order has been made by the public utilities

commissian."'r' Only after granting rehearing may the Commission "abrogate or modify"

its order and only if it finds that the o(ginal order is "unjust or unwarranted, or should be

changed."rr

OP, however, sought and received a reversal of the Commission's Entry on

Rehearing without comp!}r€ng with the rehearing process. Instead of applying for

rehearing, OP filed the February 27, 2012 Motion requesting that the Commission

abrogate its prior order in the Entry on Rehearing directing OP to return capacity rates

to the fierrns provided by the December 8, 2010 Entry. In the March 7, 2012 Entry, the

.. Commission granted that request, but the Cammission did not grant reheatang prior to

'g Section 49D3.10, Revised Code.

r`ld

{G37038:4 } 2^'?
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changing its order and did not determine that its prior order was unjust or unwarranted.

Absent a showing that there is an emergency, the Commission did not have the legal

authority to reverse its priczr order outside the rehearirtg process. Therefore, the

Commission's March 7, 2012 Entry was illegal and should be reversed.

IV. CONCLl.itStON

As a result of the Commission's decision, customer choice will be frustrated, and

customers will lose an effective means of reducing their electric bills. The Commission,

however, can serve customer interests by reversing its unfortunate decision to authorize

the Pricing Scheme. The Commission should do so because the March 7, 2012 Entry is

both unlawful and unreasanable.

Respectfulty submitted,

Samuel C. Randazzo
Frank R. Darr
Joseph Oliker
McN EES WALLACE & NuR1CK LLC
21 East State Street, 17T" Floor
Columbus, OH 43215
sam@mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com

Attorneys for Industrial Energy Users-t?hio
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100 South Third Street
Columbus, OH 43215
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Thomas J. O'Brien
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Columbus, OH 43215
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COUNSEL FOR OHtO HOSPITAL
ASsociA`rDON
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M. H owa rd Petricoff
Stephen M. i-foward
Lija Kaleps-Clark
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street
Pt3 Box 1008
Columbus OH 43216-1008
m h pet ri c o ff(a7 vo rys . ca m
smhoward(cDvorys.cQm
lkalepsclark@vorys.com

CC)UNSEL FOR DIRECT ENERGY SER1flGES,

LLC AND DIREGT ENERGY E3USiNESS, LLC

AND CONSTELLATit7N NEtNENERGY, INC.

AND CONSTELL.ATCC)Ct ENERGY

COfU1MODITIES GROUP, INO.a, RETAIL

ENERGY SUPPLY ASSt7clAT1(?N

Mark A. Hayden
FirstEnergy Service Company
76 South Main Street
Akron, OH 44308
haVderlm a_firstenergycorp.cam

John N. Estes lll
Paul F. Wight
Skadden, Arps, Slate, Meagher
& Flom LLP
1440 New York Avenue, N.W.
Washington, DC 20005
joh n. estes(a)-skadden. corn
paul.v;right^a^skadden.com

James F. Lang
Laura C. McBride
N. Trevor Alexander
Calfee, Halter & Griswold LLP
1400 KeyBank Center
800 Superior Ave.
Cleveland, OH 44114
[ang calfee.com
lmcbride(ba caffee.corn
talexander@cafifee.com
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David A. Kutick
Jones Day
North Point
901 Lakeside Avenue
Cleveland, OH 44114
dakutik@ionesday.com

Allison E. Haedt
Jones Day
P.O. Box 165017
Columbus, OH 43216-5017
aehaedt(c^jonesday.coon
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CORP.

Dorothy Kim CQrbett
Associate General Counsel
Duke Energy Business Services LLC
139 East Fourth Street
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Columbus, OH 43215
Jeanne.Kinc.jery@duke-energy.cQm
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Thomas Lindgren
Public Utilities Section
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180 East Broad Street, 6th Floor
Columbus, OH 43215
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UTIUTIE S COMMISSUON OF OHIO
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Public Utilities Commission of Ohio
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Jeff. Lones@puc.state.oh_us
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4901:1-35-01 ®efinitions.

(A) "Application" i-neans an applicatiori for standard service offer pursuant to this chapter.

(B) "Commission" means the public utilities commission of Ohio.

Page 1. of 2

(C) "Competitive bidding process" means a bidding process established pursuant to section 4928.142

of the Revised Code.

(D) "Dynamic retail pricing" means a retail rate design which includes prices that can change based on

changes in wholesale electricity prices, power system conditions, or the marginal cost of providing

electric service.

(E) "Electric utility" shall have the meaning set forth in division (A)(11) of section 4928.01 of the

Revised Code.

(F) "Electric security plan" means an electric utility plan for the supply and pricing of electric

generation service including other related matter-s pursuant to section 4928.143 of the Revised Code.

(G) "First application for a market rate offer" means the application filed under section 4928.142 of the

Revised Code by an electric utility that has not previously implemented an approved market-rate offer.

(H) "Market development period" shall have the meaning set forth in division (A)(17) of section

4928.01 of the Revised Code.

(I) "Market-rate offer" means an electric utility plan for the supply and pricing of electric generation

service pursuant to section 4928.142 of the Revised Code.

(3) "Person" shall have the meaning set fortl-r in division (A)(24) of sectiori 4928.01 of the Revised

Code.

(K) "Rate plan" means an electric utility's standard service offer approved by the commission prior to

January 1, 2009, that established rates for electric service at the expiration of an electric utility's
market development period.

(L) "Standard service offer" means an electric Utility offer to provide consumers, on a comparable and

nondiscriminatory basis within its certified territory, all competitive retail electric services necessary to

maintain essential electric service to consumers, including a firm supply of electric generation service.

(M) "Staff" means the staff of the commission or its authorized representatives.

(N) "Time differentiated pricing° means a retail rate design which includes differing prices based upon

the time that electricity is used in order to reflect differences in expected costs or wholesale electricity

prices in different time periods.

Replaces: 4901:1-35-01

Effective: 05/07/2009

R.C. 119.032 review dates; 09/30/2013

Promulgated Under: 111.15

http://c,odes.ohio.gov/oac/4901 `/`3AI-35-01
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Statutory Authority: 4928.06, 4928.141

Rule Amplifies: 4928.14, 4928.141, 4928.142, 4928.143

Prior Effective Dates:'`5127/04

http://codes.obio.gov/oac/4901 %3Al-35-01
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U.S.C.A. Const. Amend. XI.V-Eull Text

United States Code Aamotated Currentness

Constitution of the United States
'`mAnnotated
'`LaAnca.erzdment Xl_V. Citizenship; Privileges and Immunities; Due Process; Equal Protection;
Apportioiument of Representation; Disqualification of Officers; Public Debt; Enforcement Refs
& A.nnos
-+AlYENIDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE
PROCESS; EQUAL PROTECTION; APPOINTMENT OF REPRESENTATION;
DISQUALXFICATION OF OFFICERS; PUBLIC DEBT; ENFORCEMENT

Section T. All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person wwithin its jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned arnong the several States according to their
respective numbers, counting the whole number of persons in each State, excluding Indians not
taxed.l3ut when the right to vote at any election for the choice of electors for President and Vice
President of the United States, Representatives in Congress, the Executive and Judicial officers
of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of
such State, being twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participatioii in rebellion, or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such male citizens shall bear to the whol.e
number of male citizens twenty-one years of age in such. State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of President
and Vice President, or hold any office, civil or military, under the United States, or under any
State, who, having previously taken an oath, as a member of Congress, or as an officer of the
United States, or as a member of any State legislature, or as an executive or judicial officer of
any State, to support the Constitution of the United States, shall have engaged in insurrection or
rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by
a vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including debts
incurred for payment of pensions and bounties for services in suppressing insurrection or
rebellion, shall not be questioned. But neither the United States nor any State shall assume or pay
any debt or obligation incurred in aid of insurrection or rebellion against the United States, or
any claim for the loss or emancipation of any slave; but all such debts, obligations and claims
shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions
of this article.
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4901.02 Public utilities commission of E7hio.

(A) There is hereby created the public utilities commission of Ohio, by which name the commission

rnay sue and be sued. The commission shall consist of five public utilities commissioners appointed by

the governor with the advice and consent of the senate. The governor shall designate one of such

commissioners to be the chairperson of the commission. The chairperson of the commission shall serve

as chairperson at the governor's pleasure. The commissioners shall be selected from the lists of

qualified persons submitted to the governor by the public utilities commission nominating council

pursuant to section 4901.021 of the Revised Code. Not more than three of said commissioners shall

belong to or be affiliated with the same political party. The commission shall possess the powers and

duties specified in, as well as all powers necessary and proper to carry out the purposes of Chapters

4901., 4903., 4905., 4907., 4909., 4921., 4923., and 4927. of the Revised Code.

(B) A majority of the public utilities commissioners constitutes a quorum.

(C) "7-he terms of office of public utilities commissioners shall be for five years, commencing on the

eleventh day of April and ending on the tenth day of April, except that terms of the first commissioners

shall be for one, two, three, four, and five years, respectively, as designated by the governor at the

time of appointment. Each commissioner shall hold office from the date of appointment until the end of

the term for which the commissioner was appointed. Any commissioner appointed to fill a vacancy

occurring prior to the expiration of the term for which the commissioner was appointed shall hold office

for the remainder of such term. Any commissioner shall continue in office subsequent to the expiration

date of the term for which the commissioner was appointed until the commissioner's successor takes

office, or until a period of sixty days has elapsed, whichever occurs first. Each vacancy shall be filled by

appointment within sixty days after the vacancy occurs.

(D) Public utilities commissioners shall have at least three years of experience in one or more of the

following fields: economics, law, finance, accounting, engineering, physical or natural sciences, natural

resources, or environmental studies. At least one commissioner shall be an attorney admitted to the

practice of law in any state or the District of Columbia.

(E) The chairperson of the commission shall be the head of the commission and its chief executive

officer. The appointment or removal of employees of the commission or any division thereof, and all

contracts for special service, are subject to the approval of the chairperson. The chairperson shall

designate one of the commissioners to act as deputy chairperson, who shall possess during the

absence or disability of the chairperson, all of the powers of the chairperson.

Amended by 128th General Assembiy File No. 43, SB 162, § 1, eff. 9/13/2010.

Effective Date: 01-11-1983

h.ttp:/lcErcl.es. ohio. gov/orcl4901.02
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49GS.02 Fublic utility de°firaedm

(A) As used in this chapter, "public utility" inciudes every corporation, company, copartnership, person,

or association, the lessees, trustees, or receivers of the foregoing, defined in section 4905.03 of the

Revised Code, including any public utility that operates its utility not for profit, except the following:

(1) An eiectr-ic light company that operates its utility not for profit;

(2) A public utility, other than a telephone company, that is owned and operated exclusively by and

solely for the utility's customers, including any consumer or group of consumers purchasing,

delivering, storing, or transporting, or seeking to purchase, deliver, store, or transport, nattaral gas

exclusively by and solely for the consumer's or consumers' own intended use as the end user or end
users and not for profit;

(3) A public utility that is owned or operated by any municipal corporation;

(4) A railroad as defined in sections 4907.02 and 4907.03 of the Revised Code;

(5) Any provider, including a telephone company, with respect to its provision of any of the following:

(a) Advanced services as defined in 47 C.F.R. 51.5;

(b) Broadband service, however defined or classified by the federal communications commission;

(c) Information service as defined in the "Telecommunications Act of 1996," 110 Stat. 59, 47 U.S.C.

153(20);

(d) Subject to division (A) of section 4927,03 of the Revised Code, internet protocol-enabled services

as defined in section 4927.01 of the Revised Code;

(e) Subject to division (A) of section 4927.03 of the Revised Code, any telecommunications service as

defined in section 4927.01 of the Revised Code to which both of the following apply:

(i) The service was not commercially available on September 13, 2010, the effective date of the

amendment of this section by S.B. 162 of the 128th general assembly_

(ii) The service employs technology that became available for commercial use only after September

13, 2010, the effective date of the amendment of this section by S.B. 162 of the 128th general
assembly.

(B)

,.(I) "Public uti{ity" fndudes a for-hire motor carrier even if the carrier is operated in connection with an

entity described in division (A)(1), (2), (4), or (5) of this section.

(2) Division (A) of this section shall not be construed to relieve a private motor carrier, operated in

connection with an entity described in division (A)(1), (2), (4), or (5) of this section, from compliance

with any of the following:

(a) Chapter 4923. of the Revised Code;

(b) Hazardous-material regulation under section 4921.15 of the Revi"sed Code and division (H) of

section 4921.19 of the Revised Code,.or rules adopted thereunder;

Q.0000Q473
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(c) Rules governing unified carrier registration adopted under section 4921.11 of the IZeviscd Code.

Amended by 129th General Assembly File No. 127, NB 487, § 101.01, eff. 6/11/2012.

Arnended by 128th General Assembly File No, 43, SB 162, § 1, eff. 9/13/2010.

Effective Date: 09-17-1996

http://'codes-ohio.gov/orc/4905.02
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4905.03 Public utilgty company definitions.

As used in this chapter

, any person, firm, copartnership, voluntary association, joint-stock association, company, or
corporation, wherever organized or incorporated, is:

(A) A telephone company, when engaged in the business of transmitting telephonic messages to, from,
through, or in this state;

(B) A for-hire motor carrier, when engaged in the business of transporting persons or property by

motor vehicle for compensation, except when engaged in any of the operations in intrastate commerce

described in divisions (B)(1) to (9) of section 4921.01 of the Revised Code, but including the car-rier`s

agents, officers, and representatives, as well as employees responsible for hiring, supervising, tr-aining,

assigning, or dispatching drivers and employees concerned with the installation, inspection, and

maihtenance of motor-vehicle equipment and accessories;

(C) An electric light company, when engaged in the business of supplying electricity for light, heat, or

power purposes to consumers within this state, including supplying electric transmission service for

electricity delivered to consumers in this state, but excluding a regional transmission organization
approved by the federal energy regulatory commission;

(D) A gas company, when engaged in the business of supplying artificial gas for lighting, power, or

heating purposes to consumers within this state or when engaged in the business of suppfyirig artificial

gas to gas companies or to natural gas companies within this state, but a p-oducer engaged in

supplying to one or more gas or natural gas companies, only such artificial gas as is manufactured by

that producer as a by-product of some other process in which the producer is primai-ily engaged within

this state is not thereby a gas company. All rates, rentals, tolls, schedules, charges of any kind, or

agreements between any gas company and any other gas company or any natural gas company

providing for the supplying of artificial gas and for compensation for the same are subject to the

jurisdiction of the public utilities commission.

(E) A natural gas company, when engaged in the business of supplying natural gas for lighting, power,

or heating purposes to consumers within this state. Notwithstanding the above, neither the delivery

nor sale of Ohio-produced natural gas or Ohio-produced raw natural gas liquids 'by a producer or

gatherer under a public utilities commission-ordered exemption, adopted before, as to producers, or

after, as to producers or gatherers, January 1, 1996, or the delivery or sale of Ohio-produced natural

gas or Ohio-produced raw natural gas liquids by a producer or gatherer of Ohio-produced natural gas

or Ohio-produced raw natural gas liquids, either to a lessor under an oil and gas lease of the land on

which the producer's drilling unit is located, or the grantor incident to a right-of-way or easement to
the producer or gatherer, shall cause the producer or gatherer to be a natural gas company for the
purposes of this section.

All rates, rentals, tolls, schedules, charges of any kind, or agreements between a natural gas company

and other natural gas companies or gas companies providing for the supply of natural gas and for

compensation for the same are subject to the jurisdiction of the public utilities commission. The

commission, upon application made to it, may relieve any producer or gatherer of natural gas, defined

in this section as a gas company or a natural gas company, of compliance with the obligations imposed

by this chapter and Chapters 4901., 4903,, 4907., 4909., 4921., and 4923. of the Revised Code, so

000000475
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long as the producer or gatherer is not affiliated with or under the control of a gas company or- a

natural gas company engaged in the transportation or distribution of natural gas, or so long as the

producer or gatherer does not engage in the distribution of natural gas to consumers.

Nothing in division (E) of this section limits the authority of the commission to enforce sections

4905.90 to 4905.96 of the Revised Code.

(F) A pipe-line company, when engaged in the business of transporting natural gas, oil, or coal or its

derivatives through pipes or tubing, either wholly or partly within this state, but not when engaged in

the business of the transport associated with gathering lines, raw natural gas liquids, or finished

product natural gas liquids;

(G) A water-works company, when engaged in the business of supplying water through pipes or

tubing, or in a similar manner, to consumers within this state;

(H) A heating or cooling company, when engaged in the business of supplying water, steam, or air

through pipes or tubing to consumers within this state for heating or cooling purposes;

(I) A messenger company, when engaged in the business of supplying messengers for any purpose;

(J) A street railway company, wheri engaged in the business of operating as a common carrier, a

railway, wholly or partly within this state, with one or more tracks upon, along, above, or below any

public road, street, alleyway, or ground, within any municipal corporation, operated by any motive

power other than steam and not a part of an interurban railroad, whether the railway is termed street,

inclined-plane, elevated, or underground railway;

(K) A suburban railroad company, when engaged in the business of operating as a common carrier,

whether wholly or partially within this state, a part of a street railway constructed or extended beyond

the limits of a municipal corporation, and not a part of an interurban raiiroad;

(L) An interurban railroad company, when engaged in the business of operating a railroad, wholly or

partially within this state, with one or more tracks from one municipal corporation or point in this state

to another municipal corporation or point in this state, whether constructed upon the public highways

or upon private rights-of-way, outside of municipal corporations, using electricity or other- motive

power than steam power for the transportation of passengers, packages, express matter, United

States mail, baggage, and freight. Stjch an interurban railroad company is included in the term

"railroad" as used in section 4907.02 of the Revised Code.

(M) A sewage disposal system company, when engaged in the business of sewage disposal services

through pipes or tubing, and treatment works, or in a similar manner, within this state.

(C) [As added by 129th General Assembly File No. 127, HB 487, § 101,01]As used in this

section:

(1) "Gathering lines" has the same meaning as in section 4905.90 of the Revised Code.

(2) "Raw natural gas liquids" and "finished product natural gas liquids" have the same meanings as in

section 4906.01 of the Revised Code.

Amended by-1,29th General Assembly File No. 125, SB 315, § 101.01, eff. 9/10/2012.

Amended by 129th General Assembly File No. 127, HB 487, § 101.01, eff. 6/11/2012.

http://cod.es.ohio.gov/oz c/4905.03
000000476
3714; 2013



Lawriter - ORC - 4905.03 Public utility company definitzons.

Amended by 128th General Assembiy File No. 43, SB 162, § 1, eff. 9/13/2010.

Effective Date: 01-01-2001

htip://codes.ohia_gov/arc/4905.03
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4905.04 Power to regulate public utilities and railroads.

The public utilities commission is hereby vested with the power and jurisdiction to supervise and

regulate public utilities and railroads, to require all public utilities to furnish their products and render

all services exacted by the cozr<mission or by law, and to promulgate and enforce all orders relating to

.the protection, welfare, and safety of railroad employees and the traveling public, including the

a.pportionment between railroads and the state and its political subdivisions of the cost of constructing

protective devices at railroad grade crossings.

Amended by 128th General Assembly File No. 43, SB 162, § 1, eff. 9/13/2010.

Effective Date: 06-18-1996; 11-04-2005
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4905.05 Scope of jurisdiction.

The jurisdiction, supervision, powers, and duties of the public utilities commission extend to every

public utility and railroad, the plant or property of which lies wholly within this state and when the

property of a public utility or railroad lies partly within and partly without this state to that part of such

plant or property which lies within this state; to the persons or companies owning, leasing, or

operating such public utilities and railroads; to the records and accounts of the business thereof done

within this state; and to the records and accounts of any companies which are part of an electric utility

holding company system exempt under section 3(a)(1) or (2) of the "Public Utility Holding Company

Act of 1935," 49 Stat. 803, 15 U.S.C. 79c, and the rules and reaulations promulgated thereunder,

insofar as such records and accounts may in any way affect or relate to the costs associated with the

provision of electric utility service by any public utility operating in this state and part of such holding

company system.

Nothing in this section, or section 4905.06 or 4905.46 of the Revised Code pertaining to regulation of

holding companies, grants the public utilities commission authority to regulate a holding company or

its subsidiaries which are organized under the laws of another state, render no public utility service in

the state of Ohio, and are regulated as a public utility by the public utilities comniission of another

state or primarily by a federal regulatory commission, nor do these grants of authority apply to public

utilities that are excepted from the definition of "public utility" under divisions (A)(1) to (3) of section
4905.02 of the Revised Code.

Amended by 129th General Assembly File No. 127, HB 487, § 101.01, eff. 6/11/2012.

Effective Date: 03-29-1988

http://codes.ohio.gov/orc/4905.05
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4905a06 Gener°al supervision.

Pagel.ofl

The pUblic utilities commission has general supervision over all public utilities within its jurisdiction as

defined in section 4905.05 of the Revised Code, and may examine such public utilities and keep

informed as to their general condition, capitalization, and franchises, and as to the manner in which

their properties are leased, operated, managed, and conducted with respect to the adequacy or

accommodation afforded by their service, the safety and security of the public and their employees,

and their compliance with all laws, orders of the commission, franchises, and charter requirements.

The commission has gerieral supervision over all other companies referred to in section 4905.05 of the

Revised Code to the extent of its jurisdiction as defined in that section, and may examine such

companies and keep informed as to their general condition and capitalization, and as to the manner in

which their properties are leased, operated, managed, and conducted with respect to the adequacy or

accommodation afforded by their service, and their compliance with all laws and orders of the

commission, insofar as any of such matters may relate to the costs associated with the provision of

electric utility service by public utilities in this state which are affiliated or associated with such

companies. The commission, through the public utilities commissioners or inspectors or employees of

the commission authorized by it, may enter in or upon, for purposes of inspection, any property,

equipment, building, plant, factory, office, apparatus, machinery, device, and lines of any public utility.

The power to inspect includes the power to prescr-ibe any rule or order that the commission finds

necessary for protection of the public safety. In order to assist the comrnission in the performance of

its duties under this chapter, authorized employees of the motor carrier eriforcement unit, cr-eated

under section 5503.34 of the Revised Code in the division of state highway patrol, of the department

of public safety may enter in or upon, for inspection purposes, any motor vehicle of any motor carrier .

In order to inspect motor vehicles owned or operated by a motor carrier engaged in the transportation

of persons, authorized employees of the motor carrier enforcement unit, division of state highway

patrol, of the department of public safety may enter in or upon any property of ariy motor carrier
engaged in the intrastate transportation of persons.

Amended by 129th General Assembly File No. 127, HB 487, § 101.01, eff. 6/11/2012.

Effective Date: 09-01-2000; 09-16-2004
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4905.10 Assessment for expenses.

(A) For the sole purpose of maintaining and administering the public utilities commission and

exercising its supervision and jurisdiction over the railroads and public utilities of this state, an amount

equivalent to the appropriation from the public utilities fund created under division (B) of this section

to the public utilities commission for railroad and public utilities regulation in each fiscal year shall be

apportioned among and assessed against each railroad and public utility within this state by the

commissian by first computing an assessment as though it were to be made in proportion to the

intrastate gross earnings or receipts, excluding earnings or receipts from sales to other public utilities

for resale, of the railroad or public utility for the calendar year next preceding that in which the

assessment is made. The commission may include in that first computation any amount of a railroad's

or public utility's intrastate gross earnings or receipts that were underreported in a prior year. In

addition to whatever penalties apply under the Revised Code to such underreporting, the commission

shall assess the railroad or public utility interest at the rate stated in division (A) of section 11343.01 of

the Revised Code. The commission shall deposit any interest so collected into the public utilities fund.

The commission may exclude from that first computation any such amounts that were overreported in

a prior year. The final computation of the assessment shall consist of imposing upon each railroad and

public utility whose assessment under the first computation would have been one hundred dollars or

less an assessment of one hundred dollars and recomputing the assessments of the rernaining

railroads and public utilities by apportioning an amount equal to the appropriation to the public utilities

commission for administration of the utilities division in each fiscal year less the total amount to be

recovered frorn those paying the minimum assessment, in proportion to the intrastate gross earnings

or receipts of the remaining railroads and public utilities for the calendar year next preceding that in

which the assessments are made. In the case of an assessmer)t based on intrastate gross receipts

under this section against a public utility that is an electric utility as defined in section 4928.01 of the

Revised Code, or an electric services company, electric cooperative, or governmental aggregator

subject to certification under section 4928.08 of the Revised Code, such receipts shall be those

specified in the utility's, company's, cooperative's, or aggregator's most recent report of intrastate

gross receipts and sales of kilowatt hours of electricity, filed with the commission pursuant to division.

(F) of section 4928.06 of the Revised Code, and verified by the commission. In the case of an

assessment based on intrastate gross receipts under this section against a retail natural gas supplier or

governmental aggregator subject to certification under section 4929.20 of the Revised Code, such

receipts shall be those specified in the supplier's or aggregator's rnost recent report of intrastate gross

receipts and sales of hundred cubic feet of natural gas, filed with the commission pursuant to division

(B) of section 4929.23 of the Revised Code, and verified by the commission. However, no such retail

natural gas supplier or such governmental aggregator serving or proposing to serve customers of a

particular natural gas company, as defined in section 4929.01 of the Revised Code, shall be assessed

under this section until after the commission, pursuant to section 4905.26 or 4909.18 of the Revised

Code, has removed from the base rates of the natural gas company the amount of assessment under

this section that is attributable to the value of commodity sales service, as defined in section 4929.01

of the Revised Code, in the base rates paid by those customers of the company that do not purchase

that service from the natural gas company.

(B) Through calendar year 2005, on or before the first day of October in each year, the commission

shall notify each such railroad and public utility of the sum assessed against it, whereupon payment

shafl be made to the commission, which shall deposit it into the state treasury to the credit of the

public utilities fund, which is hereby created. Beginning in calendar year 2006, on or before the
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fifteenth day of May in each year, the commission shall notify each railroad and public utility that had a

sum assessed against it for the current fiscal year of more than one thousand dollars that fifty per cent

of that amount shall be paid to the commission by the twentieth day of June of that year as an initial

payment of the assessment against the company for the next fiscal year. On or before the first day of

October in each year, the commission sha(1 make a final determination of the sum of the assessment

against each railroad and public utility and shall notify each railroad and public utility of the sum

assessed against it. The commission shall deduct from the assessment for each railroad or public utility

a.ny iriitial payment received. Payment of the assessment shall be made to the cornmission by the first

day of November of that year. The commission shall deposit the payments received into the state

treasury to the credit of the public utilities fund. Any such amounts paid into the fund but not

expended by the commission shall be credited ratably, after first deducting any deficits accumulated

from prior years, by the commission to railroads and public utilities that pay more than the minimum

assessment, according to the respective portions of such sum assessable against them far the ensuing

fiscal year. The assessments for such fiscal year shall be reduced correspondingly.

(C) Within five days after the beginning of each fiscal year through fiscal year 2006, the director of

budget and management shall transfer from the general revenue fund to the public utilities fund an

amount sufficient for maintaining and administering the public utilities commission and exercising its

supervision and jurisdiction over the railroads and public utilities of the state duririg the first four

month.s of the fiscal year. The director shall transfer the same amount back to the general revenue

fund from the public utilities fund at such time as the director determines that the balance of the public

utilities fund is sufficient to support the appropriations from the fund for the fiscal year. The director

may transfer less than that amount if the director determines that the revenues of the public utilities

fund during the fiscal year will be insufficient to support the appropriations from the fund for the fiscal

year, in which case the amount not paid back to the general revenue fund shall be payable to the

general revenue fund in future fiscal years.

(D) For the purpose of this section only, "public utility" includes:

(1) In addition to an electric utility as defined in section 4928.01 of the Revised Code, an electric

services company, an electric cooperative, or a governmental aggregator subject to certification under

section 4928,08 of the Revised Code, to the extent of the company's, cooperative's, or aggregator's

engagement in the business of supplying or arranging for the supply in this state of any retail electric
service for which it must be so certified;

(2) In addition to a natural gas company as defined in section 4929.01 of the Revised Code, a retail

natural gas supplier or governmental aggregator subject to certification tinder section 4929.20 of the

Revised Code,, to the extent of the supplier's or aggregator's engagement in the business of supplying

or arranging for the supply in this state of any competitive retail natural gas service for which it must
be certified.

(E) Each public utilities commissioner shall receive a salary fixed at the level set by pay range 49

under scheduie E-2 of section 124.152 of the Revised Code.

Effective Date: 06-26-2001; 06-30-2005

The amendment to this section by 129th General AssemblyFile No.10,SJ3 5, §1 was rejected by voters

in the November, 2011 election.
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The public utilities commission may establish a system of accounts to be kept by public utilities or

railroads, including municipally owned or operated public utilities, or may classify said, public utilities or

railroads and establish a system of accounts for each class, and may prescribe the manner in which

such accounts shall be kept. Such system shall, when practicable, conform to the system prescribed by

the department of taxation. The commission may prescribe the forms of accounts, records, and

memarandums to be kept by such public utilities or railroads, including the accounts, records, and

memorandums of the movement of traffic as well as of the receipts and expenditure of moneys, and

any other forms, records, and memorandums which are necessary to carry out Chapters 4901., 4903.,

4905., 4907., 4909., 4921., and 4923. of the Revised Code. The system of accounts established by the

commission and the forms of accounts, records, and memorandums prescribed by it shall not be

inconsistent, in the case of corporations subject to the act of congress entitled "An act to regulate

commerce" approved February 4, 1887, and the acts amendatory thereof and supplementary thereto,

with the systems and forms established for such corporations by the interstate comrnerce commission.

This section does not affect the power of the public utilities commission to prescribe forms of accounts,

records, and memorandums covering information in addition to that required by the interstate

commerce commission. The public utilities commission may, after hearing had upon its own motion or

complaint, prescribe by order the accounts in which particular outlays and receipts shall be entered,

charged, or credited. Where the public utilities commission has prescribed the forms of accounts,

records, or memorandums to be kept by any public utility or railroad for any of its business, no such

public utiiity or railroad shall keep any accounts, records, or memorandums for such business other

than those so prescribed, or those prescribed by or under the authority of any other state or of the

United States, except such accounts, records, or memorandums as are explanatory of and

supplemental to the accounts, records, or memorandums prescribed by the commission. The

commission shall at all times have access to all accounts kept by such public utilities or railroads and

may designate any of its officers or employees to inspect and examine any such accounts. The auditor

or other chief accounting officer of any such public utility or railroad shall keep such accounts and

make the reports provided for in sections 4905.14 and 4907.13 of the Revised Code. Any auditor or

chief accounting officer who fails to comply with this section shall be subject to the penalty provided

for in division (B) of section 4905.99 of the Revised Code. The attorney general shall enforce such

section upon request of the public utilities commission by mandamus or other appropriate proceedings,

Effective Date: 07-01-1996

000000483
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4905N 15 Reports and accounts.

Each public utility shall furriish to the public utilities commission, in such form and at such times as the

commission requires, such accounts, reports, and information as shall show completely and in detail

the entire operation of the public utility in furnishing the unit of its product or service-to the public.

Effective Date: 10-01-1953
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Upon complaint. in writing against any public utility by ariy person, firm, or corporation, or upon the

initiative or complaint of the public utilities commission, that any rate, fare, charge, toll, rental,

scheduie, classification, or service, or any joint rate, fare, charge, toll, rental, schedule, classification,

or service rendered, charged, demanded, exacted, or proposed to be rendered, charged, demanded, or

exacted, is iri any respect unjust, unreasonable, unjustly discrirninatory, unjustly preferential, or in

violation of law, or that any regulation, measurement, or practice affecting or relating to any service

furnished by the public utility, or in connection with such service, is, or will be, in any respect

unreasonabie, unjust, insufficient, unjustly discriminatory, or unjustly preferential, or that any service

is, or will be, inadequate or cannot be obtained, and, upon complaint of a public utility as to any

matter affecting its own product or service, if it appears that reasonable grounds for complaint are

stated, the commission shall fix a time for hearing and shall riotify complainants and the public Litility

thereof. The notice shall be served not less than fifteen days before hearing and shall state the matters

complained of. The commission may ad3aurn such hearing from time to time.

The parties to the cornplaint shall be entitled to be heard, represented by counsel, and to have process

to enforce the attendance of witnesses.

Amended by 128th General Assembly File No. 43, SB 162, § 1, eff. 9/13/2010.

Effective Date: 09-29-1997
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4905.31 Reasenabfe arrangements allowed - variable

rate.
Chapters 4901., 4903., 4905., 4907., 4909., 4321., 4923., 4927., 4928., and 4929. of the Revised

Code do not prohibit a public utility from filing a schedule or establishing or entering Into any

reasonable arrangement with another public utility or with one or more of its customers, consumers, or

employees, and do not prohibit a mercantile customer of an electric distribution utility as those terms

are defined in section 4928.01 of the Revised Code or a group of those customers from establishing a

reasonable arrangement with that utility or another public utility electric light company, providing for

any of the following:

(A) The division or distribution of its surplus profits;

(B) A sliding scale of charges, including variations in rates based upon stipulated variations in cost as

provided in the schedule or arrangement.

(C) A minimum charge for service to be rendered unless such "minimum charge is made or prohibited

by the terms of the franchise, grant, or ordinance under which such public utility is operated;

(D) A classification of service based upon the quantity used, the time when used, the purpose for

which used, the duration of use, and any ather reasonable consideration;

(E) Any other financial device that may be practicable or advantageous to the parties interested. In the
case of a schedule or arrangement concerning a public utility electric light company, such other

financial device may include a device to recover costs incurred in conjunction with any economic

development and job retention program of the utility within its certified territory, including recovery of

revenue foregone as a result of any such program; any devetopmerit and implementation of peak

demand reduction and energy efficiency programs under section 4928.66 of the Revised Code; any

acquisition and deployment of advanced metering, including the costs of any meters prematurely

retired as a result of the advanced metering implementation; and compliance with any government

mandate. No such schedule or arrangement is lawful unless it is filed with and approved by the

commission pursuant to an application that is submitted by the public utility or the mercantile

customer or group of mercantile customers of an electric distribution utility and is posted on the

commission's docketing information system and is accessible through the internet. Every such public

utility is required to conform its schedules of rates, tolls, and charges to such arrangement, sliding

scale, classification, or other device, and where variable rates are provided for in any such schedule or

arrangement, the cost data or factors upon which such rates are based and fixed shall be filed with the

commission in such form and at such times as the commission directs. Every such schedule or

reasonable arrangement shall be under the supervision and regulation of the commission, and is

subject to change, alteration, or modification by the commission,

Effective Date: 10-29-1993; 2008 5B227. 07-31-2008
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4305.33 Rehatesr special rates, and free service

prohibited.

(A) No public utility shall directly or indirectly, or by any special rate, rebate, drawback, or other device

or method, charge, demand, collect, or receive from any person, firm, or corporation a greater or

lesser compensation for any services rendered, or to be rendered, except as provided in Chapters

4901., 4903., 4905., 4907., 4909., 4921., and 4923. of the Revised Code, than it charges, demands,

collects, or receives from any other person, firm, or corporation for doing a like and contemparaiieous

service under substantially the same circumstances and conditions.

(6) No public utility shall furnish free service or service for less than actual cost for the purpose of

destroying competition.

Effective Date: 01-01-2001
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4905.35 Prohibiting dNscrimination.

Page 1 of 1

(A) No public utility shall make or give any undue oi- unreasonable preference or advantage to any

person, firm, corporation, or locality, or subject any person, firm, corporation, or locality to any undue

or unreasonable prejudice or disadvantage.

(B)

(1) A natural gas company that is a public utility shall offer its regulated services or goods to all

similarly situated consumers, including persons with which it is affiliated or which it controls, under

comparable terms and conditions.

(Z) A natural gas company that is a public utility and that offers to a consumer a bundled service that

includes both regulated and unregulated services or goods shall offer, on an unbundled basis, to that

same consumer the regulated services or goods that would have been part of the bundled service.

Those regulated services or goods shall be of the same quality as or better quality than, and shall be

offered at the same price as or a better price than and urtder the same terms and conditions as or

better terms and conditions than, they would have been had they been part of the company's bundled

service.

(3) No natural gas company that is a public utility shall condition or limit the availability of any

regulated services or goods, or condition the availability of a discounted rate or improved quality,

price, term, or condition for any regulated services or goods, on the basis of the identity of the supplier

of any other services or goods or on the purchase of any unregulated services or goods from the

company.

Effective Date: 09-17-1996
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4909.18 [Effiectrve Until 3/27/2013] Application to

establish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classification, charge, or rental, or to

modify, amend, change, increase, or reduce any existing rate, joint rate, toll, classification, charge, or
rental, or any regulation or practice affecting the same, shall file a written application with the public

utilities commission. Except for actions under section 4909.16 of the Revised Code, no public utility

may issue the notice of intent to file an application pursuant to division (B) of section 4909.43 of the

Revised Code to increase any existing rate, joint rate, toll, classification, charge, or rental, until a final

order under this section has been issued by ttie commission on any pending prior application to

increase the same rate, joint rate, toll, classification, charge, or rental or until two hundi-ed seventy-

five days after fifing such application, whichever is sooner. Such application shall be ver-ified by the

president or a vice-president and the secretary or treasurer of the applicant. Such application shall

contain a schedule of the existing rate, joint rate, toll, classification, charge, or rental, or regulation or

practice affecting the same, a schedule of the modification amendment, change, increase, or reduction

sought to be established, and a statement of the facts and grounds upon which such application is

based. If such application proposes a new service or the use of new equipment, or proposes the

establishment or amendment of a regulation, the application shall fully describe the new service or

equipment, or the regulation proposed to be established or amended, and shall explain how the

proposed service or equipment differs from services or equipment presently offered or in use, or how

the regulation proposed to be established or amended differs frorn regulations presently in effect. The

application shall provide such additional information as the commission may require in its discretion, If

the commission determines that such application is not for an increase in any rate, joint rate, toll,

classification, charge, or rental, the commission may permit the filing of the schedule proposed in the

application and fix the time when such schedule shall take effect. If it appears to the commission that

the proposals in the application may be unjust or unreasonable, the commission shall set the matter

for hearing and shall give notice of such hearing by sending written notice of the date set for the

hearing to the public utility and publishing notice of the hearing one time in a newspaper of general

circulation in each county in the service area affected by the application. At such hearing, the burden

of proof to show that the proposals in the application are just and reasonable shall be upon the public

utility. After such hearing, the coi-nmission shall, where practicable, issue an appropriate order within

six months from the date the application was filed.

If the commission determines that said application is for an increase in any rate, joint rate, toll,

classification, charge, or rental there shall also, unless otherwise ordered by the commission, be filed

with the application in duplicate the following exhibits:

(A) A report of its property used and useful, or, with respect to a natural gas company, projected to be

used and useful as of the date certain, in rendering the service referred to in such application, as

provided in section 4909.05 of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail all its receipts, revenues,

and incomes from all sources, all of its operating costs and other expenditures, and any analysis such

public utility deems applicable to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabilities, and net worth;

000000489
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(E)

Such other information as the commission may require in its discretion.

Amended by 129th General Assembly File No. 20, FiB 95, § 1, eff. 9/9/2011.

Effective Date: 01-11-1983

4909,1$ [Efeciirre 3/27/2013] Appiicatiion to establish or change rate

Any public utility desiring to establish any rate, joint rate, toll, classification, charge, or rentai, or to

modify, amend, change, increase, or reduce any existing rate, joint rate, toll, classification, charge, or

rental, or any regulation or practice affecting the same, shall fiie a written application with the public

utilities comrnission. Except for actions under section 4909.16 of the Revised Code, no public utility

may issue the notice of intent to file an application pursuant to division (B) of section 4909.43 of the

Revised Code to increase any existing rate, joint rate, toll, classification, charge, or rental, until a final

order under this section has been issued by the commission on any pending prior application to

increase the same rate, joint rate, toll, classification, charge, or rental or until two hundred seventy-

five days after filing such application, whichever is sooner. Such application shall be verified by the

president or a vice-president and the secretary or treasurer of the applicant. Such application shall

contain a schedule of the existing rate, joint rate, toll, classification, charge, or rental, or regulation or

practice affecting the same, a schedule of the modification amendment, change, increase, or reduction

sought to be established, and a statement of the facts and grounds upon which such application is

based. If such application proposes a new service or the use of new equipment, or proposes the

establishment or amendment of a regulation, the application shall fully describe the new service or

equipment, or the regulation proposed to be established or amended, and shall explain how the

proposed service or equipment differs from services or equipment presently offered or in use, or how

the regulation proposed to be established or amended differs from regulations presently in effect. The

application sha61 provide such additional information as the commission may require in its discretion. If

the commission determines that such application is not for an increase in any rate, joint rate, toll,

classification, charge, or rental, the commission may permit the filing of the schedule proposed in the

application and fix the time when such schedule shall take effect. If it appears to the commission that

the proposals in the application may be unjust or unreasoriable, the commission shall set the matter

for hearing and stiail give notice of such hearing by sending written notice of the date set for the

hearing to the public utility and publishing notice of the hearing one time in a newspaper of general

circulation in each county in the service area affected by the application. At such hearing, the burden

of proof to show that the proposals in the application are just and reasonable shall be upon the public

utility. After such hearing, the commission shall, where practicable, issue an appropriate order within

six months from the date the application was filed.

If the commission determines that said application is for an increase in any rate, joint rate, toll,

ctassification, charge, or rental there shall also, unless otherwise ordered by the commission, be filed

with the application in duplicate the following exhibits:

(A) A report of its property used and useful, or, with respect to a natural gas, water-works, or sewage

disposal system company, projected to be used and useful as of the date certain, in rendering the

service referred to in such application, as provided in section 4909.05 of the Revised Code;

000000490
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(B) A complete operating statement of its last fiscal year, showirig in detail all its receipts, revenues,

and incomes from all sources, all of its operating costs and other expenditures, and any analysis such

public utility deems applicable to the matter referrec.} to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabilities, and net worth;

(E) Such other information as the commission may require in its discretion.

Amended by 129th General Assembly File No. 199, HB 379, § 1, eff. 3/27/2013.

Amended by 129th General Assembly File No. 20, HB 95, § 1, eff. 9/9/2011.

Effective Date: 01-11-1983
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(A) Upon the filing of any application for increase provided fot- by section 4909.I'$ of the Revised Code

the public utility shall forthwith publish notice of such application, in a form approved by the public

utilities commission, once a week for two consecutive weeks in a newspaper published and in general

circulation throughout the territory in which such public utility operates and directly affected by the

matters referred to in said application. The notice shall include instructions for direct electronic access

to the application or other documents on file with the public utilities commission. The first publication

of the notice shall be made in its entirety and may be made in a preprinted insert in the newspaper.

The second publication may be abbreviated if all of the following apply:

(1) The abbreviated notice is at least one-fourth of the size of the notice in the first publication.

(2) At the same time the abbreviated notice is published, the notice in the first publication is posted in

its entirety on ttie newspaper's web site, if the newspaper has a web site, and the cor-nmission's web

site.

(3) The abbreviated notice contairis a statement of the web site posting or postings, as applicable, and

instructions for accessing the posting or postings.

(B) The commission shall determine a format for the content of all notices required under this section,

and shall consider costs and technological efficiencies in making that determination. Defects in the

publication of said notice shall not affect the legality or sufficiency of notices published under this

section provided that the commission has substantially complied with this section, as described in

section 4905.09 of the Revised Code.

(C) The commission shall at once cause an investigation to be made of the facts set forth in said

application and the exhibits attached thereto, and of the matters connected therewith. Within a

reasonable time as determined by the commission after the filing of such application, a written report

shall be made and filed with the commission, a copy of which shall be sent by certified mail to the

applicant, the mayor of any municipal corporation affected by the application, and to such other

persons as the commission deems interested. If no objection to such report is made by any party

interested within thirty days after such filing and the mailing of copies thereof, the commission shall flx

a date within ten days for the final hearing upon said application, giving notice thereof to all parties

interested. At such hearing the commission shall consider the matters set forth in said application and

make such order respecting the prayer thereof as to it seerns just and reasonable.

If objections are filed with the commission, the commission shall cause a pre-hearing conference to be

held between all parties, intervenors, and the commission staff in all cases involving more than one

hundred thousand customers.

If objections are filed with the commission within thirty days after the filing of such report, the

application shall be promptly set down for hearing of testimony before the commission or be forthwith

referred to an attorney examiner designated by the commission to take ali the testimony with respect

to the application and objections which may be offered by any interested party. The commission shall

also fix the time and place to take testimony giving ten days' written notice of such time and place to

all parties. The taking of testimony shall commence on the date fixed in said notice and shall continue

from day to day until eompleted. The attorney examiner may, upon good cause shown, grant

continuances for not more than three days, excluding Saturdays, Sundays, and holidays. The
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comrnission may grant continuances for a longer period than three days upon its order for good cause

shown. At any hearing involving rates or charges sought to be increased, the burden of proof to show

that the increased rates or charges are just and reasonable shall be on the public utility.

When the taking of testimony is completed, a full and complete record of such testimony noting all

objections made and exceptions taken by any party or counsel, shall be made, signed by the attorney

examiner, and filed with the commission. Prior to the formal consideration of the application by the

commission and the rendition of any order respecting the prayer of the application, a quorum of the

commission shall consider the recommended opinion and order of the attorney examiner, in an open,

formal, public proceeding in which an overview and explanation is presented orally. Thereafter, the

commission shall make such order respecting the prayer of such application as seems just and

reasonable to it.

In all proceedings before the commission in which the taking of testimony is required, except when

heard by the commission, attorney examiners shall be assigned by the commission to take such
testimony and fix the time and place therefor, and such testimony shall be taken in the manner

prescribed in this section. All testimony shall be under oath or affirmation and taken down and

transcribed by a reporter and made a part of the record in the case. The commission may hear the

testimony or any part thereof in any case without having the same referred to an attorney examiner

and may take additional testimony. Testimony shall be taken and a record made in accordance with

such general rules as the commission prescribes and subject to such special instructions in any

proceedings as it, by order, directs.

Amended by 129th General Assembly File No. 20, Hi3 95, § 1, eff. 9/9/2011.

Effective Date: 01-11-1983
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4909v43 Filing rate i ncrease applacation.

(A) No public utility shall file a rate increase application covering a municipal corporation pursuant to

section 4909.18 or 4909.35 of the Revised Code at any time prior to six months before the expiration

of an ordinance of that municipal corporation enacted for the purpose of establishing the rates of that

public utility.

(B) Not later than thirty days prior to the filing of an application pursuant to section 4909.18 or

4909.35 of the Revised Code, a public utility shall notify, in writing, the mayor and legislative authority

of each municipality included in such application of the intent of the public utility to file an application,

and of the proposed rates to be contained therein.

Effective Date: 01-11-1.983
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4928.01 Competitive retail electric service definitions.

(A) As used in this chapter:

(1) "Anciilary service" means any function necessary to the provision of electric transmission or

distribution service to a retail customer and includes, but is not limited to, scheduling, system control;

and dispatch services; reactive supply from generation resources and voltage control service; reactive

supply from transmission resources service; regulation service; frequency response service; energy

imbalance service; operating reserve--spinning reserve service; operating reserve-supplemental

reserve service; load following; back-up supply service; real-power loss replacement service; dynamic

scheduling; system black start capability; and network stability service.

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or otherwise

controlled by an electric utility, electric services company, electric cooperative, or governmerital

aggregator subject to certification under section 4928.08 of the Revised Code, to the extent that the

agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing

and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under sections

4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service" means a component of retail electric service that is competitive

as provided under division (B) of this section.

(5) "Electric cooperative' means a not-for-profit electric light company that both is or has been

financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,

and owns or operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-

profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at least retail electric distribution

Service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised Code and

includes an electric services company, but excludes any self-generator to the extent that it consumes

electricity it so produces, sells that electricity for resale, or obtains electricity from a generating facility

it hosts on its premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9) "Electric services company" means an electric light company that is engaged on a for-profit or not-

for-profit basis in the business of supplying or arrariging for the supply of only a competitive retail

electric service in this state. "Electric services company" includes a power marketer, power broker,

aggregator, or independent power producer but excludes an electric cooperative, municipal electric

utility, governmental aggregator, or biiling and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utility" means an electric light company that has a certifed territory and is engaged, on a

for-profit basis either in the business of supplying a noncampetitive retail electric service in this state

or in the businesses of supplying both a noncompetitive and a competitive retail electric service in this

state. "Efectnc utiiity'f excludes a municipal electric utility or a billing and collection agent.
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(12) "Firm electri^;:service" means electric service other than nonfirm electric service.

(7.3) "Governmental aggi-egator" means a legislative authority of a municipal corporation, a board of

township trustees, or a board of county commissioners acting as an aggregator for the provision of a

competitive retail electric service under authority conferred under section 4928.20 of the Revised

Code.

(14) A person acts "knowingly," regardless of the person's purpose, when the person is aware that the

person's conduct will probably cause a certain result or will probably be of a certain nature. A person

has knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided through electric

utility rates" means the level of funds specifically included in an electric utility's rates on October 5,

1999, pursuant to an order of the public utilities corrtmission issued under Chapter 4905. or 4909. of

the Revised Code and in effect on October 4, 1999, for the purpose of improving the energy efficiency

of housing for the utility's low-income customers. The term excludes the level of any such funds

committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "l_ow-income customer assistance programs" means the percentage of income payment plan

program, the home energy assistance program, the home weatherization assistance program, and the

targeted energy efficiency and weatherization program.

(17) "Market development period" for an electric utility means the period of time beginning on the

starting date of competitive retail electric service and ending on the applicable date for that utility as

specified in section 4928.40 of the Revised Code, irrespective of whether the utility applies to receive

transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or

service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity consumed is

for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours

per year or is part of a national account involving multiple facilities in one or more states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates facilities to

generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is

noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means eiectric service provided pursuant to a schedule filed under

section 4905.30 of the Revised Code or pursuant -to an arrangement under section 4905.31 of the

Revised Code, which schedule or arrangement includes conditions that may require the customer to
curtail or interrupt electric usage during nonemergency circumstances upon notification by an electric

utility.

(23) "Percentage of income payment plan arrears" means funds eligible for collection through the

percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code,
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(25) "Advanced energy project" means any technoiogies, products, activities, or management practices

or strategies that facilitate the generation or use of electricity or energy and that reduce or support the

reduction of energy consumption or support the production of ciean, renewable energy for industrial,

distribution, commercial, institutional, governmental, research, not-for-profit, or residential energy

users, including, but not limited to, advanced energy resources and renewable energy resources.

"Advanced energy project" also includes any project described in division (A), (B), or (C) of section

4928.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized or deferred

on the reguiatory books of the electric utility, pursuant to an order or practice of the public utilities

commission or pursuant to generally accepted accounting principEes as a result of a prior commission

rate-rnaking decision, and that would otherwise have been charged to expense as incurred or would

not have been capitalized or otherwise deferred for future regulatory consideration absent commission

action. "Regulatory assets" inciudes, but is not limited to, all deferred demand-side management

costs; all deferred percentage of income payment plan arrears; post-in-service capitalized charges and

assets recognized in connection with statement of financial accounting standards no. 109 (receivables

from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as

those costs have been determined by the commission in the electric utility's most recent rate or

accounting application proceeding addressing such costs; the undepreciated costs of safety and

radiation control equipment on nuclear generating plants owned or leased by an electric utility; and

fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved by

the commission.

(27) "Retail electric service" means any service involved in supplying or arranging for the supply of

electricity to ultimate consumers in this state, from the point of gerieration to the point of

consumption. For the purposes of this chapter, retail electric service includes one or more of the

following "service components" : generation service, aggregation service, power marketing service,

power brokerage service, transmission service, distribution service, ancillary service, metering service,

and billing and collection service.

(28) "Starting date of competitive retail electric service" means Janua .ry 1, 2001.

(29) "Customer-generator" means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable billing period between the

electricity supplied by an electric service provider and the electricity generated by a customer-

generator that is fed back to the electric service provider.

(31) "Net rnetering system" means a facility for the production of electrical energy that does all of the

following:

(a) Uses as its fuel either solar, wind, biomass, fandfiii gas, or hydropower, or uses a microturbine or a

fuel cell;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the efectric utility's transmission and distribution facilities;

(d) I-s intended primarily to offset part or all of the customer-generator's requirements for electricity.
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(32) "Self-generator" means an entity in this state that owns or hosts on its premises an electric

generation facility that produces electricity primarily for the owner's consumption and that may provide

any such excess electricity to another entity, whether the facility is installed or operated by the owner

or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect on the effective date of the amendment of

this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or

equipment that increases the generation output of an electric generating facility to the extent such

efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration technology;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before

combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, rTiercury,

arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing

and materials standard D1757A or a reduction of metal oxide emissions in accordance with standard

D5142 of that society, or clean coal technology that includes the design capability to control or prevent

the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be

based on economically feasible best available technology or, in the abserice of a determined best

available technology, shall be of the highest level of economically feasible design capability for which

there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as defined by the

nuclear regulatory commission; other, later technology; or significant improvements to existing

facilities;

^e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange

membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, including, but

not limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that

results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States

envii-onmental protection agency's waste reduction rnodei (WARM);

(g) Demand-side management and any energy efficiency improvement;

(h) Any new, retrofitted, refueled, or repowered generating facility located in Ohio, including a simple

or combined-cycle natural gas generating facility or a generating facility that uses biomass, coal,

modular nuclear, or any other fuel as its input;

(i) Any uprated capacity of an existing electric generating facility if the uprated capacity results from

the deployment of advanced technology.

"Advanced energy resource" does not include a waste energy recovery system that is, or has been,

included in an energy efficiency program of an electric distribution utility pursuant to requirements

under section 4928.66 of the Revised Code.

(35) "Air contarninant source" has the same meaning as in section 3704.01 of the Revised Code.
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(36) "Cogeneration technology" rneans technology that produces electricity and useful thermal output

simultaneously.

(37)

(a) "Renewable eriergy resource" means any of the following:

(i) Solar photovoltaic or'solar thermal energy;

(ii) Wind energy;

(iii) Power produced by a hydroelectric facility;

(iv) Geothermal energy;

(v) Fuel derived from solid wastes, as defined in section 3734.01 of the Revised Code, through

fractionation, biological decomposition, or other process that does not principally involve combustion;

(vi) Biomass energy;

(vii) Energy produced by cogeneration technology that is placed into service on or before December

31, 2015, and for which more than ninety per cent of the total annual energy input is from combustion

of a waste or byproduct gas from an air contaminant source in this state, which source has been in

operation since on or before January 1, 1985, provided that the cogeneration technology is a part of a

facility located in a county having a population of more than three hundred sixty-five thousand but less

than three hundred seventy thousand according to the most recent federal decennial census;

(viii) Biologically derived methane gas;

(ix) Energy derived from nontreated by-products of the pulping process or wood manufacturing

process, including bark, wood chips, sawdust, and lignin in spent pulping liquors.

"Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation of

electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel

cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial

waters of Lake Erie; methahe gas emitted from an abandoned coal mine; waste energy recovery

system placed into service or retrofitted ori or after the effective date of the amendment of this section

by S.B. 315 of the 129th general assembly, except that 'a waste energy recovery system described in

division (A)(38)(b) of this section may be included only if it was placed into service between January 1,

2002, and December 31, 2004; storage facility that will promote the better utilization of a renewable

energy resource ; or distributed generation system used by a customer to generate electricity from

any such energy.

"Renewable energy resource" does not include a waste energy recovery system that is, or was, on or

after January 1, 2012, included in an energy efficiency program of an electric distribution utility

pursuant to requirements under section 4928.66 of the Revised Code.

(b) As used in division (A)(37) of this section, °hydroelectric facility" means a hydroelectric generating

facility that is located at a dam on a river, or on any water discharged to ariver, that is within or

bordering this state or within or bordering an adjoining state and meets all of the following standards:
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(i) The facility provides for river flows that are not detrimental for fish, wildlife, and water quality,

including seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

(ii) The facility demonstrates that it complies with the water quality standards of this state, which

compliance may consist of certification under Sectiori 401 of the "Clean Water Act of 1977," 91. Stat.

1598, 1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a finding by this state

that the river has impaired water quality under Section 303(d) of the "Clean Water Act of 1977," 114

Stat. 870, 33 U.S.C. 1313.

(iii) The facility complies with mandatory prescriptions regardirig fish passage as required by the

federal energy regulatory commission license issued for the project, regarding fish protection for

-riverine, anadromous, and catadromous fish.

(iv) The facility complies with the recommendations of the Ohio environmental protection agency and

with the terms of its federal energy regulatory commission license regarding watershed protection,

mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(v) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16

U.S.C. 1531 to 1544, as amended.

(vi) The facility does not harm cultural resources of the area. This can be shown through compliance

with the terms of its federal energy regulatory commission license or, if the facility is not regulated by

that commission, through development of a plan approved by the Ohio historic preservation office, to

the extent it has jurisdiction over the facility.

(vii) The facility complies wit1n the terms of its federal energy regulatory commission license or

exemption that are related to recreational access, accommodation, and facilities or, if the facility is not

regulated by that commission, the facility complies with similar requirements as are recommended by

r-esource agencies, to the extent they have jurisdiction over the-facility; and the facility provides access

to water to the public without fee or charge.

(viii) The facility is not recommended for removal by any federal agency or agency of any state, to the

extent the particular agency has jurisdiction over the facility.

-(38) "Waste energy recovery system" means either of the following:

(a) A facility that generates electricity through the conversion of energy from either of the following:

(i) Exhaust heat from engines or manufacturing, industrial, commercial, or institutional sites, except

for exhaust heat from a facility whose primary purpose is the generation of electricity;

(ii) Reduction of pressure in gas pipelines before gas is distributed through the pipeline, provided that

the conversion of energy to electricity is achieved without using additional fossil fuels.

(b) A facility at a state institution of higher education as defined in section 3345.011 of the Revised

Code that recovers waste heat from electricity-producing engines or combustion turbines and that

simultaneously uses the recovered heat to produce steam, provided that the facility was placed into

service between .7anuary 1, 2002, and December 31, 2004.

(39) "Smart grid" means capital improvements to an electric distribution utility`s distribution

infrastructure that improve reliability, efficiency, resiliency, or reduce energy demand or use, including,

but not limited to, advanced metering and automation of system functions.
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(40) "Corribined heat and power system" means the coproduction of efectricity and useful thermal

energy from the same fuel source designed to achieve thermal-efficiency levels of at least sixty per

cerit, with at least twenty per cent of the system's total useful ener-gy in the form of thermal energy.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive

retail electric service if the service component is competitive pursuant to a declaration by a provision

of the Revised Code or pursuant to an order of the public utilities commission authorized under division

(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a

noncompetitive retail electric service.

Aniended by 129th General Assembly File No. 125, SB 315, § 101.01, eff. 9/10%2012.

Amended by 128th General Assembly File No. 47, SB 181, § 1, eff. 9/13/2010.

Amended by 128th General Assembly File No. 48, SB 232, § 1, eff. 6/17/2010.

Amended by 128th General Assembly File No. 9, HB 1, § 101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 SB221 07-31-2008
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4928x02 State pulicy.

It is the policy of this state to do the following throughout this state:

Page 1 of 2

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and

reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers

with the supplier, price, terms, conditions, and quality options they elect to meet their respective

needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over

the selection of those supplies and suppliers and by encour-aging the development of distributed and

small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric

service including, but riot limited to, demand-side management, time-differentiated pricing, waste

energy recovery systems, smart grid prograrns, and implementation of advanced metering

infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation of the

transmission and distribution systems of electric utilities in order to prornote both effective customer

choice of retail electric service and the development of performance standards and targets for service

quality for all consumers, including annual achievement reports written in plain language;

(F) Ensure that an electric utility's transmission and distribution systems are available to a customer-

generator or owner of distributed generation, so that the customer-generator or owner can market and

deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development

and implementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive

subsidies flowing from a noncompetitive retail electric service to a competitive retail electric service or

to a product or service other than retail electric service, and vice versa, inciuding by prohibiting the

recovery of ariy generation-related costs through distribution or transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable sales practices, market

deficiencies, and market power;

(J) Provide coherent, transparent means of giving appropriate incentives to technologies that can

adapt successfully to potential environmental mandates;

(K) Encourage implementation of distributed generation across customer classes through regular

review and updating of administrative rules governing critical issues such as, but not limited to,

interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the implementation of

any new advanced energy or renewable energy resource;
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(M) Encourage the education of srriaft- business owners in this state regarding the use of, and

encourage the use of, energy efficiency programs and alternative energy resources in their businesses;

(N) Facilitate the state's effectiveness in the global economy.

In carrying out this policy, the commission shall consider rules as they apply to the costs of electric

distribution infrastructure, including, but not limited to, line extensions, for the purpose of

development in this state.

Amended by 129th General Assembly File No. 125, SB 315, § 101.01, eff. 9/10/2012.

Effective Date: 10--05-1999; 2008 SB221 07-31-2008
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4928.03 Identification of competitive services and

noncompetitive services.

Beginning on the starting date of competitive retail electric service, retail electric generation,

aggregation, power marketing, and power brokerage services supplied to consumers within the

certified territory of an electric uti{ity are competitive retail electric services that the consumers may

obtain subject to this chapter frorri any supplier or suppliers. In accordance with a fifing under division

(F) of section 4933.81 of the Revised Code, retail electric generation, aggregation, power marketing,

or power brokerage services supplied to consumers within the certified territory of an electric

cooperative that has made the filing are competitive retail electric services that the consumers may

obtain subject to this chapter from any supplier or suppliers. Beginning on the starting date of

competitive retail electric service and notwithstanding any other provision of law, each consumer in

this state and the suppliers to a consurner shall have comparable and nondiscriminatory access to

noricompetitive retail electric services of an electric utility in this state within its certified territory for

the purpose of satisfying the consumer's electricity requirernents in keeping with the policy specified in

section 4928.D2 of the Revised Code.

Effective Date: 10-05-1999
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4928.04 Additional competitive services.

Page Z of 1

(A) The public utilities commission by order may declare that retail anciliary, meteririg, or billing and

collection service supplied to consumers within the certified territory of an elec.tr-ic utility on or after the

starting date of cornpetitive retail electric service is a competitive retail electric service that the

consumers may obtain from any supplier or suppliers subject to this chapter. The commission may

issue such order, after investigation and public hearing, only if it first determines either of the

following:

(1) There will be effective competitior, with respect to the service,

(2) The customers of the service have reasoriabiy available alternatives. The commission shall initiate

a proceeding on or before March 31, 2003, on the question of the desirability, feasibility, and timing of

any such competition.

(B) In carrying out division ( A) of this section, the commission may prescribe different classifications,

procedures, terms, or conditions for different electric utiiities and for the retail electric services they

provide that are declared competitive pursuant to that division, provided the classifications,

procedures, terms, or conditions are reasoriable and do not confer any undue economic, competitive,

or market advantage or preference upon any electric utility.

Effective Date; 10-05-1999
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4928.05 Extent of exemptions.

(A)

1'a^e 1 of 2

(1) On and after the starting date of competitive retail electric service, a competitive retail electric

service supplied by an electric utility or electric services company shall not be subject to supervision

and regulation by a municipal corporation under Chapter 743. of the Revised Code or by the public

utilities comrnission under Chapters 4901. to 4909., 4933., 4935., and 4963, of the Revised Code,

except sections 4905.10 and 4905.31, division (8) of section 4905.33, and sections 4905.35 and

4933.81 to 4933.90 ; except sections 4905.06, 4935.03, 4963.40, and 4963.41 of the Revised Code

only to the extent related to service reliability and public safety; and except as otherwise provided in

this chapter. The commfssion's authority to eriforce those excepted provisions with respect to a

competitive retail electric service shall be such authority as is provided for their enforcement under

Chapters 4901. to 4909., 4933,, 4935., and 4963, of the Revised Code and this chapter. Nothing in

this division shall be construed to limit the commission's authority under sections 4928.141 to

4928.144 of the Revised Code. On and after the starting date of competitive retail electric service, a

competitive retail electric service supplied by an electric cooperative shall not be subject to supervision

and regulation by the commission under Chapters 4901, to 4909., 4933., 4935., and 4963. of the

Revised Code, except as otherwise expressly provided in sections 4928.01 to 4928.10_ and 4928.16 of

the Revised Code.

(2) On and after the starting date of competitive retail electric service, a noncompetitive retail electric

service supplied by an electric utility shall be subject to supervision and regulation by the commission

under Chapters 4901. to 4909., 4933., 4935., and 4963, of the Revised Code and this chapter, to the

extent that authority is not preempted by federal law. The commission's authority to enforce those

provisions with respect to a noncompetitive retail electric service shall be the authority provided under

those chapters and this chapter, to the extent the authority is not preempted by federal law.

Notwithstanding Chapters 4905. and 4909. of the Revised Code, commission authority under this

chapter shall include the authority to provide for the recovery, through a reconcilable rider on an

electric distribution utility's distribution rates, of all transmission and transmission-related costs,

including ancillary and congestion costs, imposed on or charged to the utility by the federal energy

regulatory commission or a regional transmission organization, independent transmission operator, or

similar organization approved by the federal energy regulatory commission. The commission shall

exercise its jurisdiction with respect to the delivery of electricity by an electric utility in this state on or

after the starting date of competitive. retail electric service so as to ensure that no aspect of the

delivery of electricity by the utility to consumers in this state that consists of a noncompetitive retail

electric service is unregulated. On and after that starting date, a noncompetitive retail electric service

supplied by an electric cooperative shall not be subject to supervision and regulation by the

commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except

sections 4933.81 to 4933.90 and 4935.03 of the Revised Code. The commission's authority to enforce

those excepted sections with respect to a noncompetitive retail electric service of an electric

cooperative shall be such authority as is provided for their enforcement under Chapters 4933, and

4935, of the Revised Code.

(B) Nothing in this chapter affects the authority of the commission under Title XLIX of the Revised

Code to regulate an electric light company in this state or an electric service stIpplied in this state prior

to the starting date of competitive retail electric service.

Effective Date: 10 05 1999; 2008 SB221 07 3i 2008
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4928M06 Commission to ensure competitive retail electric

sel V icer

(A) Beginning on the starting date of competitive retail electric service, the public utilities commission

shall ensure that the policy specified in section 4928.02 of the Revised Code is effectuated. To the

extent necessary, the commission shall adopt rules to carry out this chapter. Initial rules necessary for

the commencement of the competitive retail electric service under this chapter shall be adopted within

one hundred eighty days after the effective date of this section. Except as otherwise provided in this

chapter, the proceedings and orders of the commission under the chapter shall be subject to and

governed by Chapter 4903. of the Revised Code.

(B) If the commission determines, on or after the starting date of competitive retail electric service,

that there is a decline or loss of effective competition with respect to a competitive retail electric

service of an electric utility, which service was declared competitive by commission order issued

pursuant to division (A) of section 4928.04 of the Revised Code, the commission shail erisure that that

service is provided at compensatory, fair, and nondiscriminatory prices and terms and conditions.

(C) In additiori to its authority under section 4928.04 of the Revised Code and divisions (A) and (B) of

this section, the commission, on an ongoing basis, shall monitor and evaluate the provision of retail

electric service in this state for the purpose of discerning any rioncompetitive retail electric service that

should be available on a competitive basis on or after the starting date of competitive retail electric

service pursuant to a declaration in the Revised Code, and for the purpose of discerning any

competitive retail electric service that is no longer subject to effective competition on or after that

date. Upon such evaluation, the commission periodically shall report its findings and any

recommendations for legislation to the standing committees of both houses of the general assembly

that have primary jurisdiction regarding public utility legislation. Until 2008, the comrTjission and the

consumer's counsel also shall provide biennial reports to those standing committees, regarding the

effectiveness of competition in the supply of competitive retail electric services in this state. In

addition, until the end of all market development periods as determined by the commission under

section 4928.40 of the Revised Code, those standing committees shall meet at least biennially to

consider the effect on this state of electric service restructuring and to receive reports from the

commission, consumers' counsel, and director of development.

(D) In determining, for purposes of division (B) or (C) of this section, whether there is effective

competition in the provision of a retail electric service or reasonably available alternatives for that

service, the commission shall consider factors including, but not limited to, all of the following:

(1) The number and size of alternative providers of that service;

(2) The extent to which the service is available from alternative suppliers in the relevant market;

(3) The ability of alternative suppliers to make functionally equivalent or substitute services readily

available at competitive prices, terrns, and conditions;

(4) Other indicators of market power, which may include market share, growth in market share, ease
of entry, and the affiliation of suppliers of services. The burden of proof shall be on any entity

i-equesting, under division (B) or (C) of this section, a determination by the commission of the

existence of or a lack of effective competition or reasonably available alternatives.

0
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(E)

(1) Beginning on the starting date of competitive retail electric service, the commission has authority

under Chapters 4901. to 4909. of the Revised Code, and shall exercise that authority, to resolve

abuses of market power by any electric utility that interfere with effective competition in the provision

of retail electric service.

(2) In addition to the commission's authority under division (E)(1) of this section, the commission,

beginning the first year after the market development period of a particular electric utility and after

reasonable notice and opportunity for hearing, may take such measures within a transmission

constrained area in the utility's certified territory as are necessary to ensure that retail electric

generation service is provided at reasonable rates within that area. The commission may exercise this

authority only upon findings that an electric utility is or has engaged in the abuse of market power and

that that abuse is not adequately mitigated by rules and practices of any independent transmission

entity controlling the transmission facilities. Any such measure shall be taken only to the extent
necessary to protect customers in the area from the particular abuse of market power and to the

extent the commission's authority is not preempted by federal law. The measure shall remain the

commission, after reasonable notice and opportunity for hearing, determines that the particular abuse

of market power has been mitigated.

(F) An electric utility, electric services company, electric cooperative, or governmental aggregator

subject to certification under section 4928,08. of the Revised Code shall provide the commission with

such information, regarding a competitive retail electric service for which it is subject to certification,

as the commission considers necessary to carry out this chapter. An electric utility shall provide the

commission with such information as the commission considers necessary to carry out divisions (B) to

(E) of this section. The commission shall take such measures as it considers necessary to protect the

confidentiality of any such information. The commission shall require each electric utility to file with the

commission on and after the starting date of competitive retail electric service an annual report of its

intrastate gross receipts and sales of kilowatt hours of electricity, and shall require each electric

services company, electric cooperative, and governmental aggregator subject to certification to file an

annual report on and after that starting date of such receipts and sales from the provision of those

retail electric services for which it is subject to certification. For the purpose of the reports, sales of

kilowatt hours of electricity are deemed to occur at the meter of the retail customer.

Effective Date: 10-05-1999
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(A) Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code, no entity shall

own or control transmission facilities as defined under federal law and located in this state on or after

the starting date of competitive retail electric service unless that entity is a member of, and transfers

control of those facilities to, orie or more qualifying transmission entities, as described in division (B) of

this section, that are operational.

(B) An entity that owns or controls transmission facilities located in this state complies with division (A)

of this section if each transmission entity of which it is a member rneets all of the following

specifications:

(1) The transmission entity is approved by the federal energy regulatory commission.

(2) The transmission entity effects separate control of transmission facilities from control of generation

facilities.

(3) The transmission entity implements, to the extent reasonably possible, policies and procedures

designed to minimize pancaked transmission rates within this state.

(4) The transmission entity improves service reliability within this state.

(5) The transmission entity achieves the objectives of an open and competitive electric generation

marketplace, elimination of barriers to market entry, and preclusion of control of bottleneck electric

transmission facilities in the provision of retail electric service.

(6) The transmission entity is of sufficient scope or otherwise operates to substantially increase

economical supply options for consumers.

(7) The governance structure or control of the transmission entity is independent of the users of the

trarismission facilities, and no member of its board of directors has an affiliation, with such a user or

with an affiliate of a user during the member's tenure on the board, such as to unduly affect the

transmission entity's performance. For the purpose of division (B)(7) of this section, a "user" is any

entity or affiliate of that entity that buys or sells electric energy in the transmission entity's region or in

a neighboring region.

(8) The transmission entity operates under policies that pr-omote positive performance designed to

satisfy the electricity requirements of customers.

(9) The transmission entity is capable of maintaining real-time reliability of the electric transmission

system, ensuring comparable and nondiscriminatory transmission access and necessary services,

minimizing system congestion, and further addressing real or potential transmission constraints.

(C) To the extent that a transmission entity under division (A) of this section is authorized to build

transmission facilities, that transmission entity has the powers provided in and is subject to sections

1723.01 to 1723.08 of the Revised Code.

(D) For the purpose of forming or participating in a regional regulatory oversight body or mechanism

developed for any transmission entity under division (A) of this section that is of regional scope and

operates within this state:

000000509
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(1) The commisson shall make joint investigations, hold joint hearings, within or outside this state,

and issue joint or concurrent orders in conjunction or concurrence with any official or agency of any

state or of the United States, whether in the holding of those investigations or #-rearings, or in the

making of those orders, the commission is functioning under agreements or compacts between states,

under the concurrent power of states to regulate interstate commerce, as an agency of the United

States, or otherwise.

(2) The commission shall negotiate and enter into agreements or compacts with agencies of other-

states for cooperative regulatory efforts and for the enforcement of the respective state laws regarding

the transmission entity.

(E) If a qualifying transmission entity is not operational as contemplated in division (A) of this section,

division (A)(13) of section 4928.34 of the Revised Code, or division (G) of section 4928.35 of the

Revised Code, the commission by ruie or order shall take such measures or impose such requirements

on all for-profit entities that own or control electric transmissiori facilities located in this state as the

commission determines necessary and proper to achieve independent, nondiscriminatory operation of,

and separate ownership and control of, such electric transmission facilities on or after the starting date

of competitive retail electric service.

Effective Date: 10-05-1999
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49.28.141 ®istrilbuti'on utility to- provide standard service

effer.

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a comparable

and nondiscriminatory basis within its certified territory, a standard service offer of all competitive

retail electric services necessary to mairitain essential electric service to consurriers, including a firm

supply of electric generation service. To that end, the electric distribution utility shall apply to the

public utilities commission to establish the standard service offer in accordance with sertibn 4928.142

or 4928.143 of the Revised Code and, at its discretion, may apply simultaneously under both sections,

except that the utility's first standard service offer application at minimum shall include a filing under

section 4928.143 of the Revised Code. Only a standard service offer authorized in accordance with

section 4928.142 or 4928.143 of the Revised Code, shall serve as the utility's standard service offer

for the purpose of compliance with this section; and that standard service offer shall serve as the

utility's default standard service offer for the purpose of section 4928.14 of the Revised Code,

Notwithstanding the foregoing provision, the rate plan of an electric distribution utility shall continue

for the purpose of the utility's compliance with this division until a standard service offer is first

authorized under section 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to

division (D) of section 4928.143 of the Revised Code, any rate plan that extends beyond December 31,

2008, shall continue to be in effect for the subject electric distribution utility for the duration of the

plan's term. A standard service offer under section 4928.142 or 4928.143 of the Revised Code shall

exclude any previously authorized allowances for transition costs, with such exclusion being effective

on and after the date that the allowance is sctheduled to end under the utility's rate plan.

(B) The commission shall set the time for hearing of a filing under section 4928,142 or 4928.143 of the

Revised Code, send written notice of the hearing to the electric distribution utility, and publish notice in

a newspaper of general circulation in each county in the utility's certified territory. The commission

shaii adopt rules regarding filings under those sections.

Effective Date: 2008 SB221 07--31-2008
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(A) For the purpose of complying with section 4928.141 of the Revised Code and subject to division

(D) of this section and, as applicable, subject to the rate plan requirement of division (A) of section

4928.141 of the Revised Code, an electric distribution utility may establish a standard service offer

price for retail electric generation service that is delivered to the utility under a market-rate ofl=er.

(1) The market-rate offer shall be deterrnined through a competitive bidding process that provides for
all of the following:

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product deflnition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer the bidding,

and ensure that the criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winners. No

generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities comrnission shall modify rules, or adopt new rules as necessary, concerning the

conduct of the competitive bidding process and the qualifications of bidders, which rules shall foster

supplier participation in the bidding process and shall be consistent with the requirements of division
(A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of this

section, the electric distribution utility shall file an application with the commission. An electric

distribution utility may file its application with the commission prior to the effective date of the

commission rules required under division (A)(2) of this section, and, as the commission determines

necessary, the utility shall immediately conform its filing to the rules upon their taking effect. An

application under this division shall detail the electric distribution utility's proposed compliance with the

requirements of division (A)(1) of this section and with cornmission rules under division (A)(2) of this

section and demonstrate that ali of the following requirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least one regional

transmission organization that has been approved by the federal energy regulatory commission; or

there otherwise is comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the ability to take

actions to identify and mitigate market power or the electric distribution utility's market conduct; or a

similar market monitoring function exists with commensurate ability to identify and monitor market

conditions and mitigate conduct associated with the exercise of market power.

(3) A published source of information is available publicly or through subscription that identifies pricing

information for traded electricity on- and off-peak enei-gy products that are contracts for delivery

beginning at least two years from the date of the publication and is updated on a regular basis. The

commission shall initiate a proceeding and, within ninety days after the application's filing date, shall

000000512
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determine by order whether the electric distribution utility and its market-rate offer meet afl of the

foregoing requirements. If the finding is positive, the electric distribution utility may initiate its

competitive bidding process. If the finding is negative as to one or more requirements, the commission

in the order shall direct the electric distribution utility regarding how any deficiency may be remedied

in a timely manner to the commission's satisfaction; otherwise, the electric distribution utility shall

withdraw the application. However, if such remedy is made and the subsequent finding is positive and

also if the electric distribution utility made a simultaneous filing under this section and section

4928_143 of the Revised Code, the utility shall not initiate its competitive bid until at least one hundred

fifty days after the filing date of those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A) and (B) of this

section, includirig for the purpose of division (D) of this section, the commission shall select the least-

cost bid winner or wiriners of that process, and such selected bid or bids, as prescribed as retail rates

by the commission, shall be the electric distribution utility's standard service offer unless the

commission, by order issued before the third calendar day fallowirig the conclusion of the competitive

bidding process for the market rate offer, determines that one or i-riore of the following criteria were
not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid upon
was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load is bid upon by one or more persons other than the electric

distribution utility. All costs incurred by the electric distribution utility as a result of or related to the

competitive bidding process or to procuring generation service to provide the standard service offer,

including the costs of energy and capacity and the costs of all other products and services procured as

a result of the competitive bidding process, shall be timely recovered through the standard service

offer price, and, for that purpose, the commission shall approve a reconciliation mechanism, other

recovery mechanism, or a combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as of July 31,

2008, directly owns, in whole or in part, operating electric generating facilities that had been used and

useful in this state shall require that a portion of that utility's standard service offer load for the first

five years of the market rate offer be competitively bid under division (A) of this section as follows: ten

per cent of the load in year one, not more than twenty per cent in year two, thirty per cent in year

three, forty per cent in year four, and fifty per cent in year five. Consistent with those percentages, the

commission shall determine the actual percentages for each year of years one through five. The

standard service offer price for retail electric generation service under this first application shall be a

proportionate blend of the bid price and the generation service price for the remaining standard service

offer load, which latter price shall be equal to the electric distribution utility's most recent standard

service offer price, adjusted upward or downward as the commission determines reasonable, relative

to the jurisdictional portion of any known and measurable changes from the level of any one or more

of the following costs as reflected in that most recent standard service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel used to produce electricity;

(2) Its prudently incurred purchased power costs;

http:!/codes.ohio.gov/ozc/4928.142
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(3) Its prudently incurr-ed costs of satisfying the supply and demand por-tfoiio requirements of this

state, including, but not limited to, renewable energy resource and energy efficiency requirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with consideration

of the derating of any facility associated with those costs. In making any adjustment to the most

recent standard service offer price on the basis of costs described in division (D) of this section, the

commission shall include the benefits that may become available to the electric distribution utility as a

result of or in connection with the costs included in the adjustment, including, but not limited to, the

utility's receipt of emissions credits or its receipt of tax benefits or of other benefits, and, accordingly,

the commission may impose such conditions on the adjustment to ensure that any such benefits are

properly aligned with the associated cost responsibility. The commission shall also determine how such

adjustments will affect the electric distribution utility's return on common equity that may be achieved

by those adjustments. The commission shall not apply its consideration of the r-eturn on common

equity to reduce any adjustments authorized under this division unless the adjustments will cause the

electric distribution utility to earn a return on common equity that is significantly in excess of the

return on common equity that is earned by publicly traded companies, including utilities, that face

comparable business and financial risk, with such adjustments for capital structure as may be

appropriate. "1"he burden of proof for demonstrating that significantly excessive earnings will not occur

shall be on the electric distribution utility. Additionally, the commission may adjust the electric

distribution utility's most recent standard service offer price by such just and reasonable amount that

the commission determines necessary to address any emergency that threatens the utility's financial

integrity or to ensure that the resulting revenue available to the utility for providing the standard

service offer is not so inadequate as to resealt, directly or indirectly, in a taking of property without

compensation pursuant to Section 19 of Article I, Ohio Constitution. The electric distribution utility has

the burden of demonstrating that any adjustment to its most recent standard service offer price is

proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and

notwithstanding any other requirement of this section, the commission may alter prospectively the

proportions specified in that division to mitigate any effect of an abrupt or significant change in the

electric distribution utility's standard service offer price that would otherwise result in general or with

respect to any rate group or rate schedule but for such alteration. Any such alteration shall be made

not more often than annually, and the commission shall not, by altering- those proportions and in any

event, including because of the length of time, as authorized under division (C) of this section, taken

to approve the market rate offer, cause the duration of the blending period to exceed ten years as

counted from the effective date of the approved market rate offer. Additionally, any such alteration

shall be limited to an alteration affecting the prospective proportions used during the blending period

and shall not affect any blending proportion previously approved and applied by the commission under

this division.

(F) An electric distribution utility that has received commission approval of its first application under

division (C) of this section shall not, nor ever shall be authorized or required by the commission to, file

an application under section 4928.143 of the Revised Code.

Effective Date: 2008 SB221 07-31-2008; 2008 HB562 09-22-2008
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-'Y928w.ia^3 Application for approval of electric security

plan a testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric distributiori

utility rrlay file an application for public utilities commission approval of an eiectric security plan as

prescribed under division (B) of this section. The utility may file that application prior to the effective

date of any rules the comrnission rriay adopt for the purpose of this section, and, as the commission

determines necessary, the utility irnmediately shall corlforrn its filing to those rules upon their taking

effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except

division (D) of this section, divisions (I), (I), and (K) of section 4928.20, division (E) of section

4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of electric

generation service. In addition, if the proposed electric security plan lias a term longer than three

years, it may include provisions in the plan to permit the commission to test the plan pursuant to

division (E) of this section and any transitional conditions that should be adopted by the commission if

the commission terminates the plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the cost
is prudently incurred: the cost of fuel used to generate the electricity supplied under the offer; the cost

of purchased power supplied under the offer, including the cost of energy and capacity, and including

purchased power acquired from an affiliate; the cost of emission allowances; and the cost of federally

mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in pi-ogress for any of the electric distribution utility's

cost of constructing an electric generating facility or for an environmental expenditure for any electric

generating facility of the electric distribution utility, provided the cost is incurred or the expenditure

occurs on or after January 1, 2009. Any such allowance shall be subject to the construction work in

progress allowance limitations of division (A) of section 4909.15 of the Revised Code, except that the

commission may authorize such an allowance upon the incurrence of the cost or occurrence of the

expenditure. No such allowance for generating facility construction shall be authorized, however,

unless the commission first determines in the proceeding that there is need for the facility based on

resource planning projections submitted by the electric distribut€on uti1ity. Further, no such allowance

shall be authorized unless the facility's construction was sourced through a competitive bid process,

regarding which process the cammission may adopt rules. An allowance approved under divis€on (B)(2)

(b) of this section shall be established as a nonbypassable surcharge for the life of the facility.

(c) The establishment of a nonbypassable surcharge for the life of an electric generating facility that is

owned or operated by the electric distribution utility, was sourced thr-ough a competitive bid process

subject to any such rules as the commission adopts under division (B)(2)(b) of this section, and is

newly used and useful on or after January 1, 2009, which surcharge shall cover all costs of the utility

specified in the application, excluding costs recovered through a surcharge under division (B)(2)(b) of

this section. However, no surcharge shall be authorized unless the commission first determines in the

proceeding that there is need for the facility based on resource planning projections submitted by the

000000515
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electric distribution utility. Additionaliy, if a.surcharge is authorized for a facility pursuant to plan

approval under division (C) of this section and as a condition of the continuation of the surcharge, the

electric distribution utility shall dedicate to Ohio consumers the capacity and energy and the rate

associated with the cost of that facility. Before the commission authorizes any surcharge pursuant to

this division, it may consider, as applicable, the effects of any decomrnissioning, deratings, and

retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for retail electric

generation service, bypassabiiity, standby, back-up, or supplemental power service, default service,

carrying costs, amortization per-iods, and accounting or deferrals, including future recovery of such

deferrals, as wouid have the effect of stabilizing or providing certainty regarding retail electi'-ic service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Consistent with sections 4928.23 to 4928.2318 of the Revised Code, both of the following;

(i) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying charges,

of the utility's standard service offer price, which phase-in is authorized in accordance with section

4928.144 of the Revised Code;

(ii) Provisions for the recovery of the utility's cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the

standard service offer, including provisions for the recovery of any cost of such service that the electric

distribution utility incurs on or after that date pursuant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation and
notwithstanding any provision of Title XLIX of the Revised Code to the contrary, provisions regarding

single issue ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and

provisions regarding distribution infrastructure and modernization incentives for the electric

distribution utility. The latter may include a long-term energy delivery infrastructure modernization

plan for that utility or any plan providing for the utility's recovery of costs, including lost revenue,

shared savings, and avoided costs, and a just and reasonable rate of return on such infrastructure

modernization. As part of its determination as to whether to allow in an electric distribution utiiity's

electric security plan inclusion of any provision described in division (B)(2)(h) of this sectiori, the

commission shall examine the reliability of the electric distribution utility's distribution system and

ensure that customers' and the electric distribution utility's expectations are aligned and that the

electric distribution utility is pfacing sufficient emphasis on and dedicating sufficient resources to the

reliability of its distribution system.

(i) Provisions under which the electric distribution utility may implement economic development, job

retention, and energy efficiency programs, which provisions may allocate program costs across all

classes of customers of the utility and those of electric distribution utilities in the same holding

company system.

(C)

(1) The burden of proof in the proceeding shall be on the eiectric distribution utility. The commission

shall issue an order under this division for an initial application under this section not later than one

hundred fifty days after the application's filing date and, for any subsequent application by the utility

under this section, not later than two hundred seventy-five days after the applicatiori's filing date.

000000516
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Subject to division (D) of this section, the commission by order shall approve or modify and approve

an application filed under division (A) of this section if it finds that the electric security plan so

approved, including its pricing and all other terms and conditions, including any deferrals and any

future recovery of deferrals, is more favorable in the aggregate as compared to the expected results

that would otherwise apply under section 4928.142 of the Revised Code. Additionally, if the

commission so approves an application that contains a surcharge under division (B)(2)(b) or (c) of this

section, the commission shall ensure that the benefits derived for any purpose for which the surcharge

is established are reserved and made available to those that bear the surcharge. Otherwise, the
commission by order shall disapprove the application.

(2)

(a) If the commission modifies and approves an application under division (C)(1) of this section, the

electric distribution utility may withdraw the application, thereby terminating it, and may file a new

standard service offer under this section or a standard service offer under section 4928.142 of the
Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the

commission disapproves an application under division (C)(1) of this section, the comrTiission shall issue

such order as is necessary to continue the provisions, terms, and conditions of the utility's most recent

standard service offer, along with any expected increases or decreases in fuel costs frorn those

contained in that offer, until a subsequent offer is authorized pursuant to this section or section
4928.14-2 of the Revised Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the Revised Code, if an
electric distribution utility that has a rate plan that extends beyond December 31, 2008, files an

application under this section for the purpose of its compliance with division (A) of section 4928.141 of

the Revised Code, that rate plan and its terms and conditions are hereby incorporated into its proposed

electric security plan and shall continue in effect until the date scheduled under the rate plan for its

expiration, and that portion of the electric security plan shall not be subject to comrnission approval or

disapproval under division (C) of this section, and the earnings test provided for in division (F) of this

section shall not apply until after the expiration of the rate plan. However, that utility may include in its

electric security plan under this section, and the commission may approve, modify and approve, or

disapprove subject to division (C) of this section, provisions for the incremental recovery or the

deferral of any costs that are not being recovered under the rate plan and that the utility incurs during

that continuation period to comply with section 4928.141, division (B) of section 4928.64, or division
(A) of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by the

utility as authorized urider that division, has a term, exclusive of phase-ins or deferrals, that exceeds

three years from the effective date of the plan, the commission shall test the plan in the fourth year,

and if applicable, every fourth year thereafter, to determine whether the plan, including its then-

existing pricing and all other terms and conditions, including any deferrals and any future recovery of

deferrals, continues to be more favorable in the aggregate and during the remaining term of the plan

as compared to the expected results that would otherwise apply under section 4928.142 of the Revised

Code. The commission shall also determine the prospective effect of the electric security plan to

determine if that effect is substantially likely to provide the electric distribution utility with a return on

common equity that is significantly in excess of the return on common equity that is likely to be earned

by publicly traded companies, including utilities, that face comparable business and financial risk, with

000000517
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such adjustments for capital structure as rnay be appropriate. The burden of proof for demonstrating

that significantly excessive earnings will not occur shall be on the electric distribution utility. If the test

results are in the negative or the commission finds that continuation of the electric secur-ity plan will

result in a return on equity that is significantly in excess of the return on common equity that is likely

to be earned by publicly traded companies, including utilities, that will face comparable business and

financial risk, with such adjustments for capital structure as may be appropriate, during the balance of

the plan, the commissiori may terminate the electric security plan, but not until it shall have provided

interested parties with notice and an opportunity to be heard. The commission may impose such

conditions on the plan's termination as it considers reasonable and necessary to accommodate the

transition from an approved plan to the more advantageous alternative. In the event of an electric

security plan's termination pursuant to this division, the commission shall permit the continued deferral

and phase-in of any amounts that occurred prior to that terrnination and the recovery of those

ainounts as contemplated under that efectric security plan.

(F) With regard to the provisions that are included in an electric security plan under this section, the

commission shall consider, following the end of each annual period of the plan, if any such adjustments

resulted in excessive earnings as measured by whether the earned return on common equity of the

electric distribution utility is significantly in excess of the return on conimon equity that was earned

during the same period by publicly traded companies, including utilities, that face comparable business

and financial risk, with such adjustrnents for capital structure as may be appropriate. Consideration

also shall be given to the capital requirements of future committed investments in this state. The

burden of proof for demonstrating that significantly excessive earnings did not occur shall be on the

- electric distribution utility. If the commission finds that such adjustments, in the aggregate, did result

in significantly excessive earnings, it shall require the electr-ic distribution utility to return to consumers

the amount of the excess by prospective adjustments; provided that, upon making such prospective
adjustments, the electric distribution utility shall have the right to terminate the plan and immediately

.fife an application pursuant to section 4928.142 of the Revised Code. Upon termination of a plan under

this division, rates shall be set on the same basis as specified in division (C)(2)(b) of this section, and

the commission shall permit the continued deferral and phase-in of any amounts that occurred prior to

that termination and the recovery oi` those amounts as contemplated under that electric security plan.

In making its determination of significantly excessive earnings under this division, the commission

shall not consider, directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent
company.

Amended by 129th General Assembly File No. 61, HB 364, § 1, eff. 3/22/2012.

Effective Date: 2008 SB221 07-31-2008
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4928.144 Phase-in of electric distribution utility rate or

pr°ice.

The public utilities commission by order may authorize any just and reasonable phase in of any electric

distribution utility rate or price established under sections 4928.141. to 4928.143 of the Revised Code,

and inclusive of carrying charges, as the commission considers necessary to ensure rate or price

stability for consumers. If the commission's order includes such a phase-in, the order also shall provide

for the creation of regulatory assets pursuant to generally accepted accounting principles, by

authorizing the deferral of incurred costs equal to the amount not collected, plus carrying charges on

that amount. Further, the order shall authorize the collection of those deferrals through a

nonbypassable surcharge on any such rate or price so established for the electric distribution utility by

the commission.

Effective Date: 2008 SB221 07-31-2008
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4928.15 Schedules for provision of noncompetitive

V V n vl V V K

(A) Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code, no electric

utility shall supply noncompetitive retail electric distribution service in this state on or after the starting

date of competitive retail electric service except pursuant to a schedule for that service that is

consisterit with the state policy specified in section 4928.02 of the Revised Code and filed with the

public utilities commission under section 4909.18 of the Revised Code. The schedule shall provide that

electric distribution service under the schedule is available to all consumers within the utility's certified

territory and to any supplier to those consumers on a nondiscriminatory and comparable basis.

Distribution service rates and charges under the schedule shall be established in accordance with

Chapters 4905. and 4909. of the Revised Code. The schedule shall inciude an obligation to build

distribution facilities wheri necessary to provide adequate distribution service, provided that a

customer requesting that service may be required to pay all or part of the reasonable incremental cost

of the new facilities, in accordance with rules, policy, precedents, or orders of the commission.

(B) Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code and except as

preempted by federal law, no electric utility shall supply the transmission service or ancillary service

component of noncompetitive retail electric service in this state on or after the starting date of

competitive retail electric service except pursuant to a schedule for that service component that is

consistent with the state policy specified in section 4928,02 of the Revised Code and filed with the

commission under section 4909.18 of the Revised Code. The schedule shall provide that transmission

or ancillary service under the schedule is available to all consumers and to any supplier to those

consumers on a nondiscriminatory and comparable basis. Service rates and charges under the

schedule shall be established in accordance with Chapters 4905. and 4909, of the Revised Code.

(C) A self-generator shall have access to backup electricity supply from its competitive electric

generation service provider at a rate to be determined by contract.

Effective Date: 10-05-1999
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4928.17 Corporate separation plans.

(A) Except as otherwise provided in sections 4928.142 or 4928.1.43 or 4-928.31 to 4928.40 of the

Revised Code and beginning on the starting date of competitive retail electric service, no electric utility

shall engage in this state, either directly or through an affiliate, in the businesses of supplying a

noncompetitive retail electric service and supplying a cornpetitive retail electric service, or in the

businesses of supplying a noncompetitive retail electric service and supplying a product or service

other than retail electric service, unless the utility implements and aperates under a corporate

separation plan that is approved by the public utilities commission under this section, is consistent with

the policy specified in section 4928.02 of the Revised Code, and achieves all of the following:

(1) The plan provides, at minimum, for the provision of the competitive retail electric service or the

nonelectric product or service through a fully separated affiliate of the utility, and the plan includes

separate accounting requirements, the code of conduct as ordered by the commission pursuant to a

rule it shall adopt under division (A) of section 4928.06 of the Revised Code, and such other measures

as are necessary to effectuate the policy specified in section 4928.02 of the Revised Code.

(2) The plan satisfies the public interest in preventing unfair competitive advantage and preventing the

abuse of market power.

(3) The plan is sufficient to ensure that the utility will not extend any undue preference or advantage

to any affiliate, division, or part of its own business engaged in the business of supplying the

competitive retail electric service or nonelectric product or service, including, but not limited to, utility

resources such as trucks, tools, office equiprnerit, office space, supplies, customer and marketing

information, advertising, billing and mailing systems, persorinei, and training, without compensation

based upon fully loaded embedded costs charged to the affiliate; and to ensure that any such affiliate,

division, or part will not receive undue preference or advantage from any affiliate, division, or part of

the business engaged in business of supplying the noncompetitive retail electric service. No such

utility, affiliate, division, or part shall extend such undue preference. Notwithstanding any other

division of this section, a utility's obligation under division (A)(3) of this section shall be effective

January 1, 2000.

(B) The commission may approve, modify and approve, or disapprove a corporate separation plan filed

with the commission under division (A) of this section. As part of the code of conduct required under

division (A)(1) of this section, the commission shall adopt rules pursuant to division (A) of section

4928.06 of the Revised Code regarding corporate separation and procedures for plan filing and

approval. The rules shall include limitations on affiliate practices solely for the purpose of maintaining a

separation of the affiliate's business from the business of the utility to prevent unfair competitive

advantage by virtue of that relationship. The rules also shall include an opportunity for any person

having a real and substantial interest in the corporate separation plan to file specific objections to the

plan and propose specific responses to issues raised in the objections, which objections and responses

the comrnission shall address in its final order. Prior to commission approval of the plan, the

commission shall afford a hearing upon those aspects of the plan that the commission determines

reasonably require a hearing. The commission may reject and require refiling of a substantially

inadequate plan under this section.

(C) The commission shall issue an order approving or modifying and approving a corporate separation

plan under this section, to be effective on the date specified in the order, only upon findings that the

plan reasonably complies with the requirements of division (A) of this section and will provide for
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ongoing compliance with the policy specified in section 4928.02 of the Revised Code. However, for

good cause shown, the commission may issue an order approving or modifying and approving a

corporate separation plan under this section that does not comply with division (A)(1) of this section

but complies with such functional separation requirements as the commission authorizes to apply for

an interim period prescribed in the order, upon a finding that such alternative plan will provide for

ongoing compliance with ttie policy specified in section 4928.02 of the Revised Code.

(D) Any party may seek an amendment to a corporate separation plan approved urider this section,

and the cornmission, pursuant to a request from any party or on its own initiative, may order as it

considers necessary the filing of an amended corporate separation plan to reflect changed

circumstances:

(E) No electric distribution utility shall sell or transfer any generating asset it wholly or partly owns at

any time without obtaining prior commission approval.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.31 Transition plan.

T'age 1 of I

(A) Not later than ninety days after the effective date of this section, an electric utility supplying retail

electric service in this state on that date shall file with the public utilities commission a plan for- the

utility's provision of retaii electric service in this state during the market development period. This

transition plan shall be in such form as the commission shall prescribe by rule adopted under division

(A) of section 4928.06 of the Revised Code and shall include all of the following:

(1) A rate unbundling plan that specifies, consistent with divisions (A)(1) to (7) of section 4928.34 of

the Revised Code and any rules adopted by the commission under division (A) of section 4928.06 of

the Revised Code, the unbundies components for- electric generation, transmissiori, and distribution
service and such other unbundled service components as the commission requires, to be charged by

the -utility beginning on the starting date of competitive retail electric service and that includes
intormation the commission requires to fix and determine those components;

(2) A corporate separation plan consistent with section 4928.17 of the Revised Code and any rules

adopted by the commission under division (A) of section 4928_O6 of the Revised Code;

(3) Such plan or plans as the commission requires to address operational support systems and any

other technical implementation issues pertaining to competitive retail electric service consistent with

any rules adopted by the commission under division (A) of section 4928.06 of the Revised Code;

(4) An employee assistance plan for providing severance, retraining, early retirement, retention,

outplacement, and other assistance for the utility's employees whose ernployment is affected by
electric industry restructuring under this chapter;

(5) A consumer education plan consistent with former section 4928.42 of the Revised Code and any

rules adopted by the commission under division (A) of section 4928.06 of the Revised Code. A

transition plan under this section may include tariff terms and conditions to address reasonable

requirements for changing suppliers, length of commitment by a customer for service, and such other

matters as are necessary to accommodate electric restructuring. Additionally, a transition plan under

this section may include an application for the opportunity to receive transition revenues as authorized

under sections 4928.31 to 4928.40 of the Revised Code, which application shall be consistent with

those sections and any rules adopted by the commission under division (A) of section 4928.06 of the

Revised Code. The transition plan also may include a plan for the independent operation of the utility's

transmission facilities consistent with section 4928.1.2 of the Revised Code, division (A)(13) of section

4928.34 of the Revised Code, and any rules adopted by the commission under division (A) of section

4928.06 of the Revised Code. The commission may reject and require refiling, in whole or in part, of

any substantially inadequate transition plan,

(B) The electric utility shall provide public notice of its filing under division (A) of this section, in a form

and manner that the commission shall prescribe by rule adopted under division (A) of section 4928.06

of the Revised Code, However, the adoption of rules regarding the public notice under this division,

regarding the form of the transition plan under division (A) of this section, and regarding procedures

for expedited discovery under division (A) of section 4928.32 of. the Revised Code are not subject to

division (D) of section 111.15 of the Revised Code.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928y35 Schedules containing unbunelled rate

components set in approved plan.

(A) Upon approval of its transition plan under sections 4928.31 to 4928.40 of the Revised Code, an

electric utility sf7all file in accordance with section 4905.30 of the Revised Code schedules containing

the unbundled rate components set in the approved plan in accordance with section 4928.34 of the

Revised Code. The schedules shall be in effect for the duration of the utility's market development

period, shall be subject to the cap specified in division (A)(6) of section 4928,34 of the Revised Code,

and shall not be adjusted during that period by the public utilities commission except as otherwise

authorized by division (8) of this section or as otherwise authorized by federal law or except to reflect

any change in tax law or tax regulation that has a material effect on the electric uti€ity,

(B) Efforts shall be made to reach agreements with electric utilities in matters of litigation regarding

property valuatiori issues. Irrespective of those efforts, the unbundled components for an electric

utility's retail e€ectric generation service and distribution service, as provided in division (A) of this

section, are not subject to adjustment for the utility's rnarket development period, except that the

commission shall order an equitable reduction in those components for all customer classes to reflect

any refund a utility receives as a result of the resolution of utility personal property tax valuation
litigation that is resolved on or after the effective date of this section and not later than December 31,

2005. Immediately upon the issuance of that order, the electric utility shall file revised rate schedules

under section 4909.18 of the Revised Code to effect the order.

(C) The schedule under division (A) of this section containing the unbundled distribution components

shall provide that electric distribution service under the schedule will be available to all retail electric

service customers in the electric utility's certified territory and their suppliers on a nondiscriminatory

and comparable basis on and after the starting date of competitive retail electric service. The schedule

also shall include an obligation to build distribution facilities when necessary to provide adequate

distribution service, provided that a customer requesting that service may be required to pay all or

part of the reasonable incremental cost of the new facilities, in accordance with rules, policy,

precedents, or orders of the commission.

(D) During the market development period, an electric distribution utility shall provide consumers on a

comparable and nondiscriminatory basis within its certified territory a standard service offer of all

competitive retail electric services necessary to maintain essential electric service to consumers,

includirig a firm supply of electric generation service priced in accordance with the schedule containing

the utility's unbundled generation service component. Immediately upon approval of its transition plan,

the utility shall file the standard service offer with the commission under section 4909.18 of the

Revised Code, during the market development period. The failure of a supplier to deliver retail electric

generation service shall result in the supplier's customers, after reasonable notice, defaulting to the

utility's standard service offer filed under this division until the customer chooses an alternative

supplier, A supplier is deemed under this section to have failed to deliver such service if any of the

conditions specified in section 4928.14 of the Revised Code is met.

(E) An amendment of a corporate separation plan contained in a transition plan approved by the

commission under section 4928.33 of the Revised Code shall be filed and approved as a corporate

separation plan pursuant to section 4928.17 of the Revised Code.
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(F) Any change to an electric utility's opportunity to receive transition revenues under a transition plan

approved in accordance with section 4928.33 of the Revised Code shall be authorized only as provided

in sections 4928.31 to 4928.40 of the Revised Code.

(G) The cornmission, by order, shall require each electric utility whose approved transition plan did not

include an independent transrnission plan as described in division (A)(13) of section 4928.34 of the

Revised Code to be a member of, and transfer control of transrnission facilities it owns or controls iri

this state to, one or more qualifying transrnission entities, as described in division (8) of section

4928.12 of the Revised Code, that are planned to be operational on and after December 31, 2003.

However, the commission may extend that date if, for reasons beyond the control of the utility, a

qualifying , transmission entity is not planned to be operational on that date. The commission's order

may specify an earlier date on which the transmission entity or entities are planned to be operational if

the commission considers it necessary to carry out the policy specified in section 492$.02 of the

Revised Code or to encourage effective competition in retail electric service in this state. Upon the

issuance of the order, each such utility shall file with the commission a plan for such independent

operation of the utility's transmission facilities consistent with this division. The commission may reject

and require refiling of any substantially inadequate plan submitted under this division. After reasonable

notice and opportunity for hearing, the commission shall approve the plan upon a finding that the plan

will result in the utility's compliance with the order, this division, and any rules adopted under division

(A) of section 4928.06 of the Revised Code. The approved independent transmission plari shall be

deemed a part of the utility's transition plan for purposes of sections 4928.31 to 4928.40 of the

Revised Code,

Effective Date: 10-05-1999; 2008 5S221 07-31-2008
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4928.3$ Commencing and terminating transition
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Pursuant to a transition plan approved under section 4928.33 of the Revised Code, an electric utility in

this state may receive transition revenues under sections 4928.31 to 4928.40 of the Revised Code,

beginning on the starting date of competitive retail electric service. Except as provided in sections

4905.33 to 4905.35 of the Revised Code and this chapter, an electric utility that receives such

transition revenues shall be wholly responsible for how to use those revenues and wholly responsible

for whether it is in a competitive position after the rnarket development period, The ut.ility`s receipt of

transition revenues shali terminate at the end of the market development period. With the termination

of that approved revenzie source, the utility shall be fully on its own in the competitive market. The

commission shall not authorize the receipt of transition revenues or any equivalent revenues by an

electric utility except as expressly authorized in sections 4928:32. to 4928.40 of the Revised Code.

Effective Date: 10-05-1999
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4928.39 Determining total allowable transition costs.

Upon the filing of an application by an electric utility under section 4928.31 of the Revised Code for the

opportunity to receive transition revenues under sections 4928_31 to 4928.40 of the Revised Code, the

public utilities commission, by order under section 42$,33 of the Revised Code, shall determine the

total allowable arnount of the transition costs of the utility to be received as transition revenues under

those sections. 5uch amount shall be the just and reasonable transition costs of the utility, which costs

the commissson finds meet all of the foliowing criteria:

(A) The costs were prudently incurred.

(B) The costs are legitimate, riet; verifiable, and directly assignable or allocable to retail electric

generation service provided to electric consumers in this state.

(C) The costs are unrecoverable in a competitive market.

([7) The utility would otherwise be entitled an opportunity to recover the costs. Transition costs under

this section shall include the costs of employee assistance under the employee assistance plan included

in the utility's approved transition plan under section 4928.33 of the Revised Code, which costs exceed

those costs contemplated in labor contracts in effect on the effective date of this section. Further, the

commission's order under this section shall separately identify regulatory assets of the utility that are a

part of the total allowable amount of transition costs determined under this section and separately

identify that portion of a transition charge determined under section 4928,40 of the Revised Code that

is allocable to those assets, which portion of a trarisition charge shall be subject to adjustment only

prospectively and after December 31, 2004, unless the commission authorizes an adjustment

prospectively with an earlier date for any customer class based upori an earlier termination of the

utility's market development period pursuant to division (B)(2) of section 4928.40 of the Revised Code.

The electric utility shall have the burden of demonstrating allowable transition costs as authorized

under this section. The commission may impose reasonable commitments upon the utiiity's collection

of the transition revenues to ensure that those revenues are used to eliminate the allowable transition

costs of the utility during the market development period and are not available for use by the utiiity to

achieve an undue competitive advantage, or to impose an undue disadvantage, in the provision by the

utility of regulated or unregulated products or services.

Effective Date: 10-05-1999
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4933.81 Certified territories for electric suppliers

definitions.

As used in sections 4933.81 to 4933.90 of the Revised Code:

(A) "Electric supplier" means any electric light company as defined in section .4905.03 of the Revised

Code, including electric light companies organized as nonprofit corporations, but not including

municipal corporations or other units of local government that provide electric service.

(B) "Adequate facilities" means distribution lines or facilities having sufficient capacity to meet the

maximum estimated electric service requirements of its existing customers and of any new customer

occurring during the year following the commencement of permanent electric service, and to assure all

such customers of reasonable continuity and quality of service. Distribution facilities and lines of an

electric supplier shall be considered "adequate facilities" if such supplier offers to undertake to make its

distribution facilities and lines meet such service requirements and, in the determination of the public

utilities commission, can do so within a reasonable time.

(C) "Distribution line" means any electric line that is being or has been used primarily to provide

electric service directly to electric load centers by the owner of such line.

(D) "Existing distribution line" means any distribution line of an electric supplier which was in existence

on January 1, 1977, or under construction on that date.

(E) "Electric load center" means all the electric-consuming facilities of any type or character owned,

occupied, controlled, or used by a person at a single location which facilities have been, are, or will be
connected to and served at a metered point of delivery and to which electric service has been, is, or

will be rendered.

(F) "Electric service" rneans retail electric service furnished to an electric load center for ultimate

consumption, but excludes furnishing electric.power or energy at wholesale for resale. In the case of a

for-profit electric supplier and beginning on the starting date of competitive retail electric service as

defined in section 4928.01 of the Revised Code, "electric service° also excludes a competitive retail

electric service. In the case of a not-for-profit electric supplier and beginning on that starting date,

"electric service" also excludes any service component of competitive retail electric service that is

specified in an irrevocable filing the electric supplier makes with the public utilities commission for

informational purposes only to elirninate. permanently its certified territory under sections 4933.81 to

4933.90 of the Revised Code as to that service component. The filing shall specify the date on which

such territory is so eliminated. Notwithstanding division (B) of section 4928.01 of the Revised Code,

such a service component may include retail ancillary, metering, or billing and collection service

irrespective of whether that service component has or has not been declared competitive under section

4928.04 of the Revised Code. Upon receipt of the filirig by the commission, the not-for-profit electric

supplier's certified territory shall be eliminated permanently as to the service component specified in

the flling as of the date specified in the filing. As used in this division, "competitive retail electric

service" and "retail electric service" have the same meanings as in section 4928.01 of the Revised

Code.

(G) "Certified territory" means a geographical area the boundaries of which have been established

pursuant to sections 4933.81 to 4933.90 of the Revised Code within which an electric supplier is

authorized and required to provide electric service.

)528http://codes.ohio.go.v/orc/4933.81 ^Q9,'^9A
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(H) "Other unit of local government" means any governmental unit or body that may come into

existence after July 12, 1978, with powers and authority similar to those of a municipal corporation, or

that is created to replace or exercise the relevant powers of any one or more municipal corporations.

Effective Date: 10-05-1999
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4933.82 Boundaries of certified territory of electric

suppliers.

(A) Except as otherwise provided in this section, the boundaries of the certified territory of each

electric supplier shall be corisidered set as a line or lines substantially equidistarit between its existing
,. .

distribution liries and the nearest existing distribution lines of any other electric supplier in every

direction, so that there is thereby certified to each electric supplier such land area as is located nearer

to one of its existing distribution lines than to the nearest existing distribution line of any other electric

supplier.

(B) On or before one year after the effective date of this section or, when requested in writing by an

electric supplier and for good cause shown, such further time as the cornmission may fix by order,

each electric supplier shall file with the public utilities comrnission a map or maps showing all of its

existing distribution lines and the proposed boundaries of its certified territory. The commission shall
prepare, or cause to be prepared, within six months after such filing a map of uniform scale to show,

accurately and clearly, the boundaries of the certified territory of each electric supplier as proposed by

such electric supplier, or as established under division (A) of this section, and shall issue a map of the

certified territory of each electric supplier. Such map shall show the service areas of municipally owned

electric systerris as of the date the map is drawn. The service area of each municipally owned electric

system shall include all of the incorporated area of said system and that territory within a line

substantially equidistant between its existing distribution lines and the nearest existing distribution line

of any electric supplier in every direction. Certification of territory pursuant to sections 4933.81 to

4933.90 of the Revised Code shall not in any manner prohibit or restrict the rights of municipalities

under Article XVIII or any other article of the Ohio Constitution and the existence of a municipally

owned electric system service area shall not in any respect restrict or limit the boundaries of the

certified territory established for electric suppliers.

(C) Each electric supplier and any municipal corporation may examine the maps of electric suppliers

filed with the commission pursuant to this section. Any electric supplier whose own certified territory is

affected or any municipal corporation whose service area is affected by any such filing and that takes

exception thereto, on the basis of an alleged error, may informally request the commission to arrange

a conference of the affected parties to resolve the alleged error. The supplier making the request shall

serve a copy of the request by certified mail on the electric supplier whose map is alleged to contain

the error. The commission shall arrange a conference as promptly as practicable after receipt of the

request and shall give notice thereof to all electric suppliers and municipal coi-porations affected by the

alleged error. If an alleged error is not corrected to the satisfaction of ariy affected electric supplier or

municipal corporation, such supplier or municipal corporation rnay formally petition the commission for

a hearing and such hearing shall be granted by the commission as promptly as practicable,

(D) Upon completion by the commission of maps showing the boundaries of the certified territory of

each electric supplier as established under division (A) of this section, each electric supplier shall have

the right to examine all such maps, and any electric supplier whose own certified territory is.af-fected

thereby, on the basis of an alleged error, may informally request that the commission confer with it to

resolve the issue of the alleged incorrect location of boundary. The procedure shall be as specified

above for resolution of alleged errors in the maps supplied by any electric supplier, including the right

of the supplier making the informal request to ultimately formalhy petition the commission for a

hearing,
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(E) In reaching its decision on any dispute formally or informally brought to the attention of the

c.^;ommission, under divisiori (C) or (D) of this section, the comrnission shall foiiow the standards set

forth in division (A) of this section and division (C) of section 4933,83 of the Revised Code.

(F) AIf portions of the state shall be included within certified territory established pursuant to this

section.

Effective Date; 07-12-1978

r
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4933.83 Exclusive right to furnish electric service to

electric load centers.

(A) Except as otherwise provided in this section and Article XVIII of the Ohio Constitution, each efectric

supplier shall have the exclusive right to furnish electric service to all electric load centers located

presently or in the future within its certified territory, and shall not furnish, make available, render, or

extend its electric service for use in electric load centers located within the certified territory of another

electric supplier; provided that nothing in sections 4933.81 to 4933.90 of the Revised Code shall

impair the power of municipal corporations to requir-e franchises or contracts for the provision of

electric service within their boundaries, and provided that any electric supplier may extend its facilities

through the certified territory of another electric supplier to connect any of its facilities, to serve

electric load centers within its own certified territory or to interconnect with other electric suppliers. In

the event that a new electric load center should locate in an area that is composed of two or more

adjacent certified territories, the electric supplier in whose certified territory the greater portion of the

land area covered by the electric load center is located shall serve that electric load center. Iri the

event that a municipal corporation refuses to grant a franchise or contract for electric service within its

boundaries to an electric supplier whose certified territory is included within the municipality, any other

electric supplier may serve the municipal corporation under a franchise or contract with the municipal

corporation.

(B) Electric suppliers shall furnish adequate facilities to meet the reasonable needs of the consumers

and inhabitants in the certified territories that they are authorized and required to serve pursuant to

sections 4933,81 to 4933.90 of the Revised Code. The public utilities commission may, after a hearing

had upon due notice, make such findings as may be supported by proof as to whether any electric

supplier operating in a certified territory, or providing electric service pursuant to division (C) of this

section, is rendering or proposes to render physically adequate service to an electric load center and in

the event the commission finds that such electric supplier is not rendering and does not propose to

render physically adequate service, the commission may enter an order specifying in what particulars

such electric supplier has failed to render or propose to render physically adequate service and order

that such failure be corrected within a.reasonable time to be fixed in such order. If the electric suppfier

so ordered to correct such failure fails to comply with such order, the commission may authorize

another electric supplier to furnish electric service to such electric load center and shall appropriately

amend the maps of the certified territory of such electric suppliers.

(C) Except as provided in division (B) of this section and Article XVIII of the Ohio Constitution, each

electric supplier has the obligation and exclusive right to furnish electric service to electric load

centers, wherever located, which it was serving on January 1, 1977, or which it had agreed to serve

under lawful contracts in effect on or resulting from written bids submitted under bond prior to January

1, 1977, and no other electric supplier shall furnish, make available, or extend electric service to any
such electric load centers.

(D) Sections 4933.81 to 4933.90 of the Revised Code shall not prevent an electric supplier from

extending its electric service after the effective date of this section to its own property or facilities.

(E) Notwithstanding the effectuation of certified territories established by or pursuant to sections

4933.81 to 4933,90 of the Revised Code, and the exclusive right of electric suppliers to serve within

such territory, and notwithstanding any other provisions of such sections establishing rights of electric

suppliers to furnish electric service, any two or more electric suppliers may jointly petition the

littp;//codes.ohio.gov/orc!4933.83 d/M ^ 3 2
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commission for the reallocation of their own territories and electric load centers among them and

designating which portions of such territories and electric load centers are to be served by each of the

electric suppliers. The commission, if it finds that granting the petition will promote the purposes of
sections 4933.81 to 4933.90 of the Revised Code and will provide adequate service to all territories

and electric load centers affected thereby, shall approve such a petition, appropriately modify the

territorial boundaries of the petitioning electric suppliers, and amend t'ne maps of the certified territory

of such electric suppliers accordingly.

Effective Date: 07-12--1978
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4933.34 Right of electric supplier to continue or extend

electric service within certified territory following

annexation or incorporation of territory.

Annexation or incorporation by a municipal corporation or other unit of local government does not

affect the right of an electric supplier to continue or extend electric service within its certified territory

except insofar as that right is affected or modified by Article XVIII or any other article of the Ohio

Constitution. Notwithstanding this section or any other provision of law, the right of a municipal

corporation to furnish service to such portion of the corporation as has been annexed to the

corporation since the time rnaps have been drawn in accordance with section 4933.82 of the Revised

Code shall not be abridged.

Effective Date: 07-12-1978
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4933.85 Assigning or transferring righfs.

The rights and authority grarited under sections 4933.81 to 4933.84 of the Revised Code may be

assigned or transferred only with the approval of the public utilities commission and approval shall be

granted if the commission finds that the assignment or transfer is not contrary to the public interest,

Upon the merger or consolidation of electric suppliers, the surviving or new electric supplier shall,

without further action, succeed to all rights and a,lthority previously granted under sections 4933.81 to

4933.84 of the Revised Code to the merged or consolidated electric suppliers.

Effective Date; 07-12-1978
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4933.86 lCiolations.

Any electric supplier that renders electric service in violation of sections 4933.81 to 4933.90 of the

Revised Code is subject to remedies and penalties provided by sections 4905.54, 4905,56, 4905.57,

4905.59, 4905.60, and 4905.61 and divisiori (B) of section 4905.99 of the Revised Code.

Effective Date: 07-01-1996
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4933.87 Right of rnunicipa[ corporations to generate,

transmit, distribute, or sell electric energyR

Nothing contained in sections 493311 to 4933.90 of the Revised Code shall be construed to affect the

right of municipal corporations to gener:ate, transmit, distribute, or sell electric energy. The rights and

powers of municipal corporations as they exist on or after the effective date of this section to acquire,

construct, own, lease, or operate in any manner a public utility or to supply the service or product by

means of a rate ordinance adopted under section 743_25 of the Revised Code or under Section 4,

Article XVIII, Ohio Constitution in any portion of the state is not affected by sections 4933.81 to

4933.90 of the Revised Code. When an electric system owned by a municipal corporation is sold, the

purchaser thereof shall be considered an electric supplier and the area served by the system shall

become the certified territory of the purchaser. An electric supplier whose certified territory also

includes any portion of such service area shall have the right and obligation to continue providing

electric service within its previously established certified territory and the sale of a municipai

corporation's electric system shall nat in any respect restrict or limit such right and obtigaton. The

purctiaser shall, for the purposes of sections 4933.81 to 4933.90 of the Revised Code, be an electric

supplier.

Effective Date: 07-12-1978
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4933.88 Assessing expenses of admirtistrat"ion.

TYie expenses of the public utilities comi-nission in administering sections 4933.81 to 4933.90 of the

Revised Code shall be assessed by the commission against the affected electric suppliers on the

following basis:

(A) Expenses that relate to the preparatiori or review of maps to establish the certified territory of a

single electric supplier in any area where there is no other electric supplier shall be assessed solely to

such electric supplier.

(B) Expenses that relate to the preparation or r-eview of maps to establish the certified territories of

two or more electric suppliers in any area where there are two or more electric suppliers shall be

assessed in equal shares among such electric suppliers.

(C) Expenses that relate to the consideration and disposition of alleged errors pursuant to section

4933.82 of the Revised Code and the consideration and disposition of proposed adjustments pursuant

to division (E) of section 4933.83 of the Revised Code shall be assessed in equal shares among the

electric suppliers affected thereby.

(D) Expenses that relate to the enforcement by the commission of compliance with sections 4933.81 to

4933.90 of the Revised Code shall be assessed in equal shares against the electric supplier or suppliers

to which an order of enforcement is directed. Where such enforcement proceedings are initiated by an

electric supplier or suppliers and no order of enforcement is issued by the commission, such expenses

shall be assessed in equal shares against the electric supplier or suppliers initiating such proceedings.

(E) Any other expenses of the commission shall be assessed by the comr7lission in equal shares among

the electric suppliers that are subject to sections 4933.81 to 4933.90 of the Revised Code.

(F) The commission may assess the expenses enumerated in this section on the basis of estimates

made by it, with appropriate adjustment or credit after final determination of such expenses.

Effective Date: 07-12-1978
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4933.89 Public utilities territorial administration fund.

There is hereby created in the state treasury a fund to be known as the public utilities territorial

administration fund. The funds collected under section 4933.88 of the Revised Code as assessments

shall be credited to the public utilities territorial administration fund.

Effective Date: 07-12-1978
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4933.90 Review of public utilities commission actions.

Action of the public utiiities commission pursuant to sections 4933.81 to 4933.90 of the Revised Code

is subject to review in accordance with Chapter 4903. of the Revised Code but during any appeal

therefrom, the continuance of existing electric service is lawful.

Effective Date: 07-12-1978
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4935.03 Rules for energy emergencies.

Page 1 of 2

(A) The public utilities commission shall adopt, and may amend or rescirid, rules in accordance with

section 111.15 of the Revised Code, with the approval of the governor, defining various foreseen types

and levels of energy emergency conditions for critical shortages or interruptions in the supply of

electric power, natural gas, coal, or individual petroleum fuels and specifying appropriate measures to

be taken at each level or for each type of errergy ernergency as necessary to protect the public health

or safety or prevent unnecessary or avoidable damage to property. Ttle rules rnay prescribe different

measures for each clifferent type or level of declared energy emergency, and for any type or level shall

empower the governor to:

(1) Restrict the energy consumption of state and local government offices and industrial and

commercial establishments;

(2) Restrict or curtail public or private transportation or require or encourage the use of car pools or

mass transit systems;

(3) Order, during a declared energy emergency, any electric light, natural gas or gas, or pipeline

company; any supplier subject to certification under section 4928.08 or 4929.20 of the Revised Code;

electric power or gas utility that is owned by a municipal corporation or not for profit; coal producer or

supplier; electric power producer or marketer; or petroleum fuel producer, refiner, wholesale

distributor, or retail dealer to sell electricity, gas, coal, or petroleum fuel in order to alleviate hardship,

or if possible to acquire or produce emergency supplies to meet emergency needs;

(4) Order, during a declared energy emergency, other energy conservation or emergency energy

production or distribution measures to be taken in order to alleviate hardship;

(5) Mobilize emergency management, national guard, law enforcement, or emergency medical

services. The rules shall be designed to protect the public heaith and safety and prevent unnecessary

or avoidable damage to property. They shall encourage the equitable distribution of available electric

power and fuel supplies among all geographic regions in the state.

(B) The governor may, after consultation with the chairperson of the commission, declare an energy

emergency by filing with the secretary of state a written declaration of an energy emergency at any

time the governor finds that the health, safety, or welfare of the residents of this state or of one or

more counties of this state is so imminently and substantially threatened by an energy shortage that

immediate action of state government is necessary to prevent loss of life, protect the public health or

safety, and prevent unnecessary or avoidable damage to property. The declaration shall state the

counties, utility service areas, or fuel market areas affected, or its statewide effect, and what fuels or

forms of energy are in critically short supply. An energy emergency goes into immediate effect upon

filing and continues in effect for the period prescribed in the declaration, but not more than thirty days.

At the end of any thirty-day or shorter energy emergency, the governor may issue another declaration

extending the emergency. The general assembly may by concurrent resolution terminate any

declaration of an energy emergency. The ernergency is terminated at the time of filing of the

concurrent resolution with the secretary of state. When an energy emergency is declared, the

commission shall implement the measures which it determines are appropriate for the type and level of

ernergency in effect.
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(C) Energy emergency orders issued by the governor pursuant to this section shall take effect

immediately upon issuance, and the person to whom the order is directed shall initiate compliance

measures immediately upon receiving the order. During an energy emergency the attorney general or

the prosecuting attorney of the county where violation of a rule adopted or order issued under this

section occurs may bring an action for immediate injunction or other appropriate relief to secure

prompt compliance. The court may issue an ex parte temporary order without notice which shall

enforce the prohibitions, restrictions, or actions that are necessary to secure compliance with the rule

or order. Compliance with rules or orders issued under this section is a matter of statewide concern.

(D) During a declared energy emergency the governor may use the services, equipment, supplies, and

facilities of existing departments, offices, and agencies of the state and of the political subdivisions

thereof to the maximum extent practicable and necessary to meet the energy emergency, and the

officers and personnel of all such departments, offices, and agencies shall cooperate with and extend

such services and facilities to the governor upon request.

(E) During an energy emergency declared under this section, no person shall violate any rule adopted

or order issued under this section. Whoever violates this division is guilty of a minor misdemeanor on a

first offense, and a misdemeanor of the first degree upon subsequent offenses or if the violation was
purposely committed.

Effective Date: 06-26-2001

http://codes.ohio.gov/orc/4935.03 Oi^/^^1^5 42



Lavvriter - ORC - 4963.40 Rules and regulations governzng the construction and znain.tena... Page 1 of I

4963.40 IRules and regulations governing the

construction and maintenance of telephone andl telegraph

wires.

The public utilities commission shall determine standards of maintenance and operation and the

nature, location, and character of the construction to be used where telegraph, telephone, electric

light, power, or other electric wires of any kind cross or more or less parallel the lirie of a railroad,

interurban railroad, or other public utility, and to this end shall formulate and issue rules, regulatioras,

and complete detailed specifications covering each class of construction, maintenance, and operation

of such electric wire crossing or parallel, under the various conditions existing. The commission, upon

cornplaint of any person, railroad, interurban railroad, or public utility claiming to be injuriously

affected or subjected to hazard, shall, after hearing, make such order and prescribe such coriditions for

the construction, maintenance, and operation of the lines, plants, or systems, as seems just and

reasonable to it.

Effective Date: 10--01-1953
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4963.41 Duty of the public utilities commissian.

The public utilities commission shall enforce section:4963.40 of the Revised Code, and for that purpose

shall have power to cause the removal of such telegraph, telephone, electric light, power, or other

electric wires of any kind crossing or paralleling such other line and not in accordance with the rules,

regulations, and specifications issued by it.

Effective Date: 10-01-1953
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