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Appellant, FirstEnergy Solutions Corp. (“FES”) hereby submits this Notice of its cross-
appeal to the Supreme Court of Ohio from: the Opinion and Order of the Public Utilities
Commission of Ohio (the “Commission”), entered in Case No. lQ—2929-EL~UNC and rendered
on July 2, 2012; the Entry on Rehearing rendered by the Commission on October 17, 2012; the
{Second) Entry on Rehearing rendered by the Commission on December 12, 2012; and the
(Third) Entry on Rehearing rendered by the Commission on Janual'"y. 30, 2013 (collectively, the
“Entries”). True and accurate copies of all four Entries are attached hereto as Exhibits A, B, C
and D, respectively, and are incorporated herein by reference.

FES submits that the Commission’s Entries are unlawful and unreasonable in the
following respects:

1. The Commission acted unlawfully and unreasonably in setting a rate for capacity
based on the utility’s fully embedded costs, which is contrary to and inconsistent
with PJM Interconhection, LLC’s Reliability Assurance Agreement, as approved
by the Federal Energy Regulatory Commission. |

The Commission acted unlawfully and unreasonably in setting a rate for capacity

B3

based on the utility’s fully embedded costs that guarantees a regulated utility
above-market revenues for a generation-related service.
3. The Commission acted unrcasonably and unlawfully in setting a cost-based rate
for-capacity without following the procedures set forth in Revised Code, Chapter
4909,
WHEREFORE, the Appellants respectfully submit that the Commission’s July 2, 2012
Opinion and Order and its October 17, 2012, December 12, 2012, and January 30, 2013 Entries

on Rehearing are unlawful and unreasonable, and should be reversed.

(D1857065.00C;1 } 1 APPX 3



Respeetfully submitted,
M T A
e A

Mark A. Hayden
Counsel of Record for Appellant, FirstEnergy
Solutions Corp.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of

)
the Capacity Charges of Ohio Power )
Company and Columbus Southern Power )

)

Company.

The Commission finds:

(0

@

@)

(4}

Ohic Power Company and Columbus Southern Power
Company (AEP-Ohio or the Companies) are electric
light companies as defined in Section 4905.03(A)(3),
Revised Code, and public utilities as defined in Section
4905.02, Revised Code. As such, the Companies are
subject to the jurisdiction of the Commission in
accordance with Sections 4905.04 and 4905.05, Revised
Code.

Sections 4905.04, 4905.05, and 4905.06, Revised Code,
grant the Commission authority to supervise and
regulate all public utilities within its jurisdiction,

On November 1, 2010, AEP Electric Power Service
Corporation, on behalf of AEP-Ohio, filed an
application with the Federal Energy Regulatory
Comunission (FERC) in FERC Docket No. ER11-1995.
At the direction of FERC, AEP refiled its application in
FERC Docket No. ER11-2183 on November 24, 2010.
The application proposes to change the basis for
compensation for capacity costs to a cost-based
mechanism and includes proposed formula rate
templates under which the Companies would calculate
their respective capacity costs under Section D8 of
Schedule 8.1 of the Reliability Assurance Agreement.

Prior to the filing of this application, the Commnission
approved retail rates for the Companies, including
recovery of capacity costs through provider-of-last-

Case No. 10-2929-EL-UNC
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10-2929-EL-UNC «2e

resort charges to certain retail shopping customers,
based upon the continuation of the current capacity
charges established by the three-year capacity auction
conducted by PJM, Inc, under the current fixed
resource requirement (FRR) mechanism. In re
Columbus Southern Power Company, Case No. 08-917-EL~
S80O; In re Ohio Power Company, Case No. 08-917-EL-
550. See also, In re Columbus Southern Power Company
and Ohio Power Company, Case Nos, 05-1194-EL-UNC
etal. However, in light of the change proposed by the
Companies, the Commission will now expressly adopt
as the state compensation mechanism for the
Companies the current capacity charges established by
the three-year capacity auction conducted by PIM, Inc.
during the pendency of this review.

(5)  Further, the Commission finds that a review ig
necessary in order to determine the impact of the
proposed change to AEP-Ohio’s capacity charges, As
an initial step, the Commission seeks public comment
regarding the following issues: (1) what changes to the
current state mechanism are appropriate to determine
the Companies’” FRR capacity charges to Ohio
competitive retail electric service (CRES) providers; (2)
the degree to which AEP-Ohio’s capacity charges are
carrently being recovered through retail rates
approved by the Commission or other capacity
charges; and (3) the impact of AEP-Ohio’s capacity
charges upon CRES providers and retail competition in
Ohio, ,

(6) Al interested stakeholders are invited to submit
written cornments in this proceeding within 30 days of
the issuance of this entry and to submit reply
comments within 45 days of the issuance of this entry.

1t is, therefore,

ORDERED, That written comments be filed within 30 days after the
issuance of this order and that reply comments be filed within 45 days of the
issuance of this entry. It is, further,

APPX 7




10-2929-EL-UNC -3-

ORDERED, That a copy of this entry be served on AEP-Ohio and all parties
of record in the Companies’ most recent standard service offer proceedings, Case
Nos, 08-917-EL-350 and 08-918-EL-850.

THE PUBLI TIES COMMISSION OF OHIO

~ AlanR. Schriber, Chairman

-~
if f -

Paul A. Centolella Valerie A. Lemmie

= b2 704cts

= Steven D, Lesser CHery! L. Roberto

GAP/sc

Entered in the Journal
uel 0.8 2010

Reneé ], Jenkins
Secretary

APPX 8




BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )
the Capacity Charges of Ohio Power )} Case No.10-2929-EL-UNC
Company and Columbus Southern Power )
Company. )

ENTRY

The Commission finds:

(1) On November 1, 2010, American Electric Power Service
Corporation {AEPSC), on behalf of Columbus Southern Power
Company and Ohio Power Company (AEP-Ohio or the
Company),! filed an application with the Federal Energy
Regulatory Commission (FERC) in FERC Docket No. ER11-
1995. At the direction of FERC, AEPSC refiled its application in
FERC Docket No. ER11-2183 on November 24, 2010. The
application proposed to change the basis for compensation for
capacity costs to a cost-based mechanism and included
proposed formula rate templates under which AEP-Ohio
would calculate its capacity costs under Section D.8 of Schedule
8.1 of the Reliability Assurance Agreement (RAA).

(2) On December 8 2010, the Commission found that an
investigation was necessary in order to determine the impact of
the proposed change to AEP-Ohio’s capacity charges.
Consequently, the Commission sought public comments
regarding the following issues: (1) what changes to the current
state mechanism are appropriate to determine AEP-Chio’s
fixed resource requirement (FRR) capacity charges to Ohio
competitive retail electric service {CRES) providers; (2) the
degree to which AEP-Ohio’s capacity charges are currently
being recovered through refail rates approved by the
Commission or other capacity charges; and (3) the impact of
AEP-Ohio’s capacity charges upon CRES providers and retail
competition in Ohio. The Commission invited all interested

1 The Commission notes that the merger of Columbus Southern Power Company into Ohio Power
Company has been confirmed today in a separate docket. I the Matter of the Application of Olio Power
Company and Columbus Southern Power Company for Authority to Merge and Related Approvals, Case No. 10-
2376-EL-UNC.

APPX 9



10-2929-EL-UNC -2~

stakeholders to submit written comments in the proceeding
within 30 days of issuance of the entry and to submit reply
comments within 45 days of the issuance of the entry.
Additionally, in light of the change proposed by AEP-Ohio, the
Commission adopted as the state compensation mechanism for
AEP-Ohio the current capacity charges established by the
three-year capacity auction conducted by PJM Interconnection
(P]M), during the pendency of the review.

(3  OnJanuary 20, 2011, AEP-Ohio filed a2 motion to stay the reply
comment period and to establish a procedural schedule for
hearing, as well as for an expedited ruling. In the alternative,
AEP-Ohio requested an extension of the deadline to file reply
comments until January 28, 2011, In support of its motion,
AEP-Ohio asserted that, due fo the recent rejection of its
application by FERC based on the "existence of a state
compensation mechanism,” it would be necessary for the
Commission to move forward with an evidentiary hearing
process to establish the state compensation mechanism. AEP-
Ohio argued that, in light of this recent development, the
parties needed more time to file reply comments.

(4) By entry issued January 21, 2011, the attorney examiner
granted AEP-Ohio’s motion to extend the deadline to file reply
comments and established the new reply comment deadline as
February 7, 2011. The January 21, 2011, entry also determined
that AEP-Ohio’s motion for the Commission to establish a
procedural schedule for hearing would be considered after the
reply comment period had concluded.

(8)  On]January 27, 2011, in Case No. 11-346-EL-S50, et al. (11-346),
AEP-Ohio filed an application for a standard service offer
(SSO} pursuant to Section 4928141, Revised Code.? The
application was for an electric security plan (ESP) in
accordance with Section 4928.143, Revised Code.

(6) By entry issued August 11, 2011, in the present case, the
attorney examiner established a procedural schedule in order

2 In the Matter of the Appiication of Columbus Southern Power Company and Ohio Power Company for Authority
to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric
Security Plan, Case Nos. 11-346-EL-850 and 11-348-EL-S50; In the Matier of the Application of Columbus
Southern Power Company and Ohio Power Company for Approval of Certain Accounting Authority, Case Nos.
11-349-EL-AAM and 11-350-EL-AAM.

APPX 10



10-2929-EL-UNC -3-

to establish an evidentiary record on a state compensation
mechanism. Interested parties were directed to develop an
evidentiary record on the appropriate capacity cost
pricing/recovery mechanism including, if necessary, the
appropriate components of any proposed capacity cost
recovery mechanism. An evidentiary hearing was scheduled to
commence on QOctober 4, 2011.

(7} On September 7, 2011, a stipulation and recommendation {(ESP
2 Stipulation) was filed by AEP-Ohio, Staff, and other parties to
resolve the issues raised in 11-346 and several other cases
pending before the Commission (consolidated cases)?
including the above-captioned case. Pursuant to an entry
issued September 16, 2011, the consolidated cases were
consolidated for the purpose of considering the ESP 2
Stipulation. The September 16, 2011, entry also stayed the
procedural schedule in the pending cases, including this
proceeding, until the Commission specifically ordered
otherwise. The evidentiary hearing on the ESP 2 Stipulation
commenced on October 4, 2011, and concluded on October 27,
2011.

(8)  On December 14, 2011, the Commission issued an opinion and
order in the consolidated cases, modifying and adopting the
ESP 2 Stipulation (ESP 2 order).

(9)  Subsequently, on February 23, 2012, the Commission issued an
entry on rehearing in the consolidated cases, granting
rehearing in part (ESP 2 entry on rehearing). Finding that the
signatory parties to the ESP 2 Stipulation had not met their
burden of demonstrating that the stipulation, as a package,
benefits ratepayers and the public interest, as required by the
Commission’s three-part test for the consideration of
stipulations, the Commission rejected the ESP 2 Stipulation.

3

In the Matier of the Application of Ohio Power Company and Columbus Seuthern Power Company for Authority
to Merge and Related Approvals, Case No. 10-2376-EL-UNC; In the Matter of the Application of Columbus
Southern Power Company to Amend its Emergency Curtailment Service Riders, Case No. 10-343-EL-ATA; In
the Muatler of the Application of Ohio Power Company to Amend its Emergency Curtailment Service Riders, Case
No. 10-344-EL-ATA; In the Matter of the Commission Review of the Capacity Charges of Ohio Power Company
and Columbus Southern Power Company, Case No. 10-2929-EL-UNC; In the Matter of the Application of
Columbus Southern. Power Company for Approval of @ Mechanism to Recover Deferred Fuel Costs Pursuant to
Section 4928.144, Revised Code, Case No. 11-4920-EL-RDR; In the Matter of the Application of Olio Power
Company for Approval of & Mechanism to Recover Deferred Fuel Costs Pursuant to Section 4928.144, Revised
Code, Case No. 11-4921-EL-RDR.
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10-2929-EL-UNC -4

The Commission directed AEP-Ohio to file, no later than
February 28, 2012, new proposed tariffs to continue the
provisions, terms, and conditions of its previous ESP, including
an appropriate application of capacity charges under the
approved state compensation mechanism established in the
present case.

(10)  On February 27, 2012, AEP-Ohio filed a motion for relief and
request for expedited ruling in the present docket. Under the
provisions of Rule 4901-1-12(C), OChio Administrative Code
(O.AC), any memoranda contra AEP-Chio’s request for
expedited ruling are due by March 5, 2012, Memoranda contra
AEP-Ohio’s request for relief were filed by FirstEnergy
Solutions Corp. (FES), Interstate Gas Supply, Inc. (1GS), Duke
Energy Retail Sales, LLC (DERS), Industrial Energy Users-Ohio
(IEU-Ohio), Ohio Consumers’” Counsel (OCC), and Ohio
Manufacturers’ Association (OMA). A joint memorandum
contra was filed by Constellation Energy Commodities Group,
Inc., Constellation NewEnergy, Inc., Direct Energy Services,
LLC, Direct Energy Business, LLC, and the Retail Energy
Supply Association (RESA) (collectively, Joint Suppliers).4

(11) In its motion for relief and request for expedited ruling, AEP-
Ohio asserts that, in light of the Commission’s rejection of the
ESP 2 Stipulation, the Commission should quickly resume this
proceeding from the point at which it was suspended to allow
for consideration of the stipulation. AEP-Ohio reasons that, in
the absence of the ESP 2 Stipulation, this proceeding would
have been resolved by the end of 2011, and the Company
would not have faced the prospect of unreasonably low
capacity rates. AEP-Ohio believes that the Commission should
expeditiously consider implementation of a cost-based capacity
rate, at least for a transition period during which the Company
would remain an FRR entity, and issue a decision on the merits
of the case within 90 days.

Additionally, AEP-Ohio argues that a reasonable interim
capacity rate should be implemented during the pendency of
this proceeding, but cautions that the Commission should not

4 On February 28, 2012, and March 5, 2012, IGS and RESA, respectively, filed a motion to intervene in this
case. K55 and RESA are, therefore, each deemed a party for the purpose of responding to AEP-Qhio’s
motion pursuant to Rule 4901-1-12(E), O.A.C.
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10-2929-EL-UNC -5~

prejudge the merits of the case through implementation of the
interim rate. AFEP-Ohio contends that the interim rate should
not be based exclusively on PJM’s Reliability Pricing Model
(RPM) auction prices, which, according to AEP-Ohio, would
precipitate immediate, irreparable financial harm on the
Company, as it would be forced to provide CRES providers
with access to its capacity at below-cost rates. AEP-Ohio
believes that the majority of its customers would leave its SSO
service, resulting in massive revenue loss for the Company.
Specifically, AEP-Ohio projects that its earnings for 2012 and
2013 would decrease by 27 percent and 67 percent, respectively,
resulting in a refurn on equity of 7.6 percent and 2.4 percent,
respectively, as well as possible downward adjustments to the
Company’s credit ratings. AEP-Ohio argues that such a result
would be confiscatory, unreasonable, and unjust. AEP-Ohio
adds that the Company would be forced to pursue all possible
legal remedies if the Comumission elects to impose full RPM-
based capacity pricing. Noting that the ESP 2 Stipulation was
rejected for reasons unrelated to its capacity charge provisions,
AEP-Ohio argues that it should not be subject to the punitive
result of full RPM-based capacity pricing, which the Company
believes would prejudice the outcome of this proceeding by
causing the majority of its customers to switch providers by the
time a final decision is reached. AEP-Chio also claims that
switching to RPM-based capacity pricing now, and later
implementing a different pricing scheme after the case is
decided, would cause uncertainty and confusion for customers.

AEP-Ohio believes that using the same two-tiered capacity
pricing proposed in the ESP 2 Stipulation would offer the most
stability and represents a reasonable middle ground based on
the record in this case. Specifically, AEP-Ohio proposes that
the interim rate should be RPM-based capacity pricing for the
first 21 percent of shopping load of each customer class, plus
aggregation, but excluding mercantile load, with an interim
rate of $255.00/megawatt-day (MW-day) for shopping load
above the 21 percent cap. AEP-Ohio notes that this “status
quo” proposal would essentially maintain the approach
implemented to date by the Company pursuant to the revised
Detailed Implementation Plan (DIP) filed on December 29,
2011, which the Company recognizes was subsequently
modified by the Commission on January 23, 2012, in the
consolidated cases. AEP-Ohio asserts that the record supports
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(12

its interim proposal or, in the alternative, an interim
mechanism that conforms to the Commission’s modifications to
the revised DIP, with the exception of the inclusion of
mercantile load. AEP-Ohio notes that it has filed the testimony
of Dr. Kelly Pearce in this docket, as well as testimony from the
same witness in support of the ESP 2 Stipulation in the
consolidated cases, which, according to the Company, supports
a cost-based formula rate that is well in excess of its interim
proposal. AEP-Ohio notes that Dr. Pearce’s testimony supports
a capacity rate of 5355.72/MW-day, whereas its interim
proposal would set aside amounts of RPM-priced capacity for
an initial Her of customers and provide for a capacity rate of
$255.00/ MW-day for amounts above the first tier.

Alternatively, AEP-Ohic proposes a compromise position of
RPM-based capacity pricing for customers already served by
CRES providers or those having provided a switch request as
of the date of the ESP 2 entry on rehearing, and $255.00/ MW-
day for all other customers, including aggregation load, that
switch before the case is decided. AEP-Ohio believes that this
proposal is a reasonable interim solution, one that would
facilitate shopping during the pendency of the case, as well as
avoid financial harm for the Company. As this approach
would adopt two opposing litigation positions in part, AEP-
Ohio notes that it can be implemented without prejudice to the
outcome of the case.

Finally, AEP-Ohio notes that the ESP 2 entry on rehearing is
unclear with respect to the directive regarding capacity pricing
and that the Commission should provide dlarification so that
AEP-Ohio may comply with the Commission’s directive.

In its memorandum contra, FES argues that AEP-Chio’s motion
for relief should be denied as legally and procedurally
deficient, and that the Commission should reject the
Company’s attempt to retain the anticompetitive and
discriminatory capacity pricing scheme from the now rejected
ESP 2 Stipulation. FES contends that AEP-Ohio has a number
of means by which it could have sought relief, including
seeking rehearing of the ESP 2 entry on rehearing pursuant to
Section 4903.10, Revised Code, or seeking emergency rate relief
pursuant to Section 4909.16, Revised Code. If AEP-Ohio’s
dispute is with the allegedly confiscatory impact of the state
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compensation mechanism set forth in the RAA, FES notes that
the Company has already filed a complaint case in FERC
Docket No. EL11-32, seeking to change the terms of the RAA.
Rather than pursue these options, FES argues that AEP-Ohio
elected to file its motion for relief, which disregards the
rehearing process and is not authorized by statute.

Additionally, FES takes issue with AEP-Ohio’s claim that RPM-
based capacity pricing will cause the Company to suffer
immediate and irreparable harm. FES points out that, although
AEP-Ohio sought rehearing of the December 8, 2010, entry in
this docket, the Company did not claim in its application for
rehearing that RPM-based capacity pricing would cause such
harm and, therefore, FES contends that the Company has
waived the argument. FES adds that AEP-Ohio’s claim that
RPM-based capacity pricing is confiscatory is not credible,
given that the Company voluntarily used such pricing
throughout the term of its first ESP. FES notes that the RPM
zonal price for delivery year 2011/2012 is approximately
$116.00/MW-day and that AEP-Ohio voluntarily charged a
price of $105.00/ MW-day as recently as the 2009/2010 delivery
year. FES further notes that AEP-Ohio’s projections for 2012
and 2013 show significant earnings, despite the Company’s
unsupported assumption that the majority of its customers will
switch to CRES providers under RPM-based capacity pricing.
FES also indicates that AEP-Ohio’s anticipated return on equity
of 7.6 percent for 2012 under RPM-based capacity pricing is
almost exactly what the Company had projected that it would
earn under the ESP 2 Stipulation.

In addition, FES argues that the Commission’s directive to
AEP-Ohio is clear and that there is no need for clarification of
the ESP 2 entry on rehearing. FES asserts that AEP-Ohio
should comply with the Commission’s directive and continue
to charge RPM-based pricing for its capacity in accordance with
the state compensation mechanism established in the
Commission’s December 8, 2010, entry. In order to comply
with the Commission’s directive, FES notes that AEP-Ohio
need only notify PJM that the state compensation mechanism
requires RPM-based capacity pricing.

FES adds that the restoration of RPM-based capacity pricing,
which is the default pricing structure under the RAA, would
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not predetermine the outcome of this case but rather complies
with the RAA and restores all parties to the circumstances in
place throughout all of AEP-Ohio’s first ESP. Given that the
ESP 2 Stipulation has now been rejected, FES also notes that
there is no support in the record for a capacity price of
$255.00/MW-day, which was negotiated by the signatory
parties to the stipulation. FES argues that AEP-Ohio cannot
rely on the hearing record in the consolidated cases to support
its claims, as the consolidated cases were consolidated for the
limited purpose of considering the ESP 2 Stipulation. Further,
FES points out that even several of the signatory parties agreed
that setting the capacity price based on anything other than
RPM-based pricing was unreasonable but that the other
purported benefits of the ESP 2 Stipulation made the two-tiered
approach acceptable to them. FES adds that AEP-Ohio’s
interim proposal would harm governmental aggregation and
restrict shopping. FES also argues that the two-tiered interim
proposal would discriminate among shopping customers, as
well as between shopping customers and non-shopping
customers, and that there are no benefits to outweigh the harm
caused to competitive markets, now that the ESP 2 Stipulation
has been rejected. With respect to AEP-Ohio’s alternative
proposal, FES argues that it directly conflicts with state law and
policy and with the Commission’s express intent in the ESP 2
order to accommodate governmental aggregation. FES notes
that, #f AEP-Ohio’s alternative proposal is adopted, all
governmental aggregation load from the November 2011 ballot
initiatives would be denied RPM-based capacity pricing, as
those communities have not completed enrollments.

IGS states that it does not object to AEP-Ohio’s interim
proposal, but argues that AEP-Ohio’s compromise position
should be rejected. Although IGS believes that capacity
charges should be market based, it notes that there is a need for
a measured transition from a regulated to a competitive
paradigm. IGS asserts that AEP-Ohio’s interim proposal is a
reasonable approach that would enable the parties to engage
again in a constructive dialogue toward a more permanent
solution that provides certainty for all stakeholders. IGS
contends that AEP-Ohio’s interim proposal would provide
clarity for CRES providers, as well as an opportunity for
customers to benefit from savings offered by CRES providers.
IGS notes that the interim proposal, which would essentially
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maintain the capacity pricing recommended in the ESP 2
Stipulation, was agreed to by most of the parties in the
consolidated cases. IGS cautions that the RPM capacity
allotments must be available to all customer classes equally, if
AEP-Ohio’s interim proposal is to remain a viable interim
solution. Additionally, although IGS does not object to AEP-
Ohio’s interim proposal, IGS suggests that, as an alternative,
the Commission could implement a cap on the governmental
aggregation load to which RPM-based capacity pricing applies.
With respect to mercantile customers, IGS proposes that the
Commission could defer the decision of whether to exclude
such customers to the communities seeking to aggregate,
instructing each community to capture its decision in its plan of
governance.

IGS believes that AEP-Ohio’s compromise position would
distort the basic premise of market-priced capacity and would
immediately and perhaps permarently stifle competition.
Noting that there has been a general consensus among
stakeholders that AEP-Ohio should transition to competition,
IGS argues that a flat rate increase to $255.00/ MW-day for all
customers electing to shop after February 23, 2012, would not
serve this end but would rather create a roadblock to
competitive markets.

In its memorandum contra, DERS argues that AEP-Ohio’s
motion for relief should be denied and that the Company
should be required immediately to implement RPM-based rates
for capacity while this proceeding is pending. DERS believes
that AEP-Ohio’s interim proposal would harm the competitive
markets and dissuade customers from shopping in violation of
state policy. According to DERS, AEP-Ohic’s interim proposal
would penalize new shoppers by imposing a dramatic
escalation in capacity charges. Noting that the Commission has
approved RPM-based capacity pricing as the state
compensation mechanism, DERS maintains that AEP-Ohio
seeks a drastic change from the situation that existed before this
proceeding commenced. DERS further notes that AEP-Ohio's
proposed twe-tiered capacity charge is entirely at odds with
the capacity charge calculation methodologies approved for
other utilities in the state.
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Additionally, DERS contends that there is no justification for
the remedy that AEP-Ohio seeks. DERS argues that AEP-Ohio
has effectively sought a stay of the capacity-related portion of
the ESP 2 entry on rehearing. DERS asserts that AEP-Ohio has
made no attempt to address any of the relevant factors that are
considered in determining whether to grant a stay of an order,
other than to allege that the Company will suffer financial
harm.

IEU-Chio argues that AEP-Ohio’s motion for relief should be
denied as another attempt by the Company to impede
shopping by limiting access to RPM-based capacity pricing.
IEU-Ohic "notes that the state compensation mechanism
established in this proceeding requires RPM-based capacity
pricing. Because the Commission has now rejected the ESP 2
Stipulation including its capacity pricing provisions, IEU-Ohio
asserts that the “status quo” price is the RPM-based price as a
matter of law. IEU-Ohio adds that each of the interim solutions
proposed by AEP-Ohio is discriminatory and non-comparable
in violation of various sections of Chapter 4928, Revised Code,
in that similarly situated customers would be subject to one of
two significantly different capacity prices based on nothing
more than when the determination to switch providers was
made.

In addition, IEU-Ohio agrees with DERS that AEP-Ohio has

failed to provide any basis for a stay of the Commission’s
orders regarding capacity charges. Specifically, IEU-Ohio
contends that a claim of irreparable harm does not enable AEP-
Ohio to secure approval for a new capacity pricing scheme,
even on an interim basis, in this proceeding. IEU-Ohio believes
that, although claims of financial distress and confiscation may
appropriately justify regulatory relief in some circumstances,
no such circumstances exist in this case. IEU-Ohio notes that
AEP-Ohio has not invoked the Commission’s authority under
Section 4909.16, Revised Code, and that the Company,
therefore, has no justification for seeking interim relief based on
alleged financial distress. IEU-Ohio further notes that AEP-
Ohio has failed to provide any support for its claim of
confiscation and instead has offered non-record information
showing positive returns for 2012 and 2013. Given that AEP-
Obio has benefited from significantly excessive earnings under
the same S5O rates and the same capacity pricing mechanism
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that the Company was ordered to implement in the ESP 2 entry
on rehearing, IEU-Ohio maintains that the Company has not
provided any basis upon which to believe that the ESP 2 entry
on rehearing will result in confiscation. Even if there were a
legitimate confiscation claim, IEU-Ohio believes that AEP-Ohio
should direct its efforts at FERC.

Additionally, JEU-Ohio disputes AEP-Ohio’s argument that a
refurn to RPM-based capacity pricing would create confusion
for customers and CRES providers, IEU-Ohio avers that the
only confusion surrounding capacity charges stems from AEP-
Ohio’s continued efforts to impede shopping. Noting that
AEP-Ohio is not authorized to compete with CRES providers to
provide service to retail customers, JEU-Ohio also takes issue
with AEP-Ohio’s claim that it would be unlawful to require the
Company to provide below-cost capacity to its competitors,
IEU-Chio asserts that AEP-Ohio has clearly indicated that its
proposed capacity pricing structure is intended to prevent
customers from shopping.

IEU-Ohio further argues that none of AEP-Ohio’s proposed
interim solutions is based on record evidence. IEU-Ohio points
out that AEP-Ohio’s testimony in this proceeding has not been
subjected to discovery or cross-examination and that reliance
on the record supporting the ESP 2 Stipulation and the ESP 2
order is unreasonable in light of the fact that the stipulation has
now been rejected. TEU-Chio also contends that AEP-Ohio’s
proposed interim solutions are unreasonable, as they would
unreasonably restrict customer choice and limit access to RPM-
based capacity pricing. Finally, JEU-Ohio maintains that the
ESP 2 entry on rehearing clearly directs AEP-Chio to
implement RPM-based capacity pricing. IEU-Ohio adds that
AEP-Ohio’s position that the ESP 2 entry on rehearing requires
clarification is not credible in light of testimony given by the
Company during the hearing on the ESP 2 Stipulation, as well
as arguments raised by AEPSC in a recent filing for relief in
FERC Docket No. ER11-2183,

OCC, in its memorandum contra, argues that AEP-Ohio’s
motion for relief and request for expedited ruling are
procedurally improper and that the subject matter of the
motion should have been addressed in an application for
rehearing of the ESP 2 entry on rehearing. OCC requests that
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the Commission treat AEP-Ohio’s motion as an application for
rehearing and proceed on that basis. OCC further contends
that AEP-Ohio’s untested financial assertions are not part of the
record and should be disregarded.

In addition, OCC maintains that AEP-Ohioc has failed to
provide any legal basis for its interim capacity pricing
proposals.  OCC believes that Section 4928.143(C)(2)(b),
Revised Code, requires a return to the RPM-based capacity
pricing that existed in December 2011 under the first ESP and
that AEP-Ohio’s proposals are not consistent with the statute,
OCC adds that the ESP 2 entry on rehearing is clear and that
the Commission ordered AEP-Ohio to apply RPM-based
capacity pricing under the conditions that were used during
the first ESP. OCC notes that it is disingenuous for AEP-Chio
to claim that it does not understand the Commission’s directive
in the ESP 2 entry on rehearing when the Company’s pleading
in this case and the recent filing in FERC Docket No. ER11-2183
are largely devoted to asserting the consequences of a return to
RPM-based capacity pricing. OCC concludes that AEP-Ohio’s
attempt to limit shopping by increasing capacity charges in
violation of state policy should be rejected.

The Joint Suppliers argue that AEP-Ohio’s interim capacity
proposals are contrary to the ESP 2 entry on rehearing,
including the Commission’s clear directive to implement RPM-
based capacity pricing. The Joint Suppliers assert that the two-
tiered capacity charge agreed to under the ESP 2 Stipulation
was a specific component of a comprehensive plan that cannot
now be lifted in part from the stipulation and used outside of
the context for which it was created. The Joint Suppliers add
that AEP-Ohio’s interim proposals would effectively curtail
competition and postpone market-based pricing indefinitely,
without all of the other aspects of a transition to competition,
which was the purpose of the two-tiered capacity charge in the
ESP 2 Stipulation. The Joint Suppliers contend that, outside of
the context of the comprehensive ESP 2 Stipulation, the only
appropriate charge for capacity is RPM-based pricing. The
Joint Suppliers note that the top tier of $255.00/ MW-day,
which was a negotiated number, has no logical basis and does
not reflect market prices. The Joint Suppliers believe that RPM-
based capacity pricing is both transparent and predictable for
all market participants, including consumers and CRES

A2
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providers, and is the only appropriate pricing for capacity
outside of the context of a comprehensive transition to a
competitive market. The Joint Suppliers note that, for non-
shopping customers, the price of capacity is built into AEP-
Ohio’s tariff rates. With respect to shopping customers, the
Joint Suppliers note that the RPM-based capacity rate will be
approximately $116.00/ MW-day until the June 2012 billing
cycle, which is the same amount that AEP-Ohio has charged
since the June 2011 billing cycle, other than for a small number
of commercial and industrial customers that switched after the
ESP 2 Stipulation was executed. The Joint Suppliers add that
AEP-Ohio reinstated, in its compliance tariffs filed on February
28, 2012, the 90-day notice requirement for most non-residential
customers that elect to shop, which the Joint Suppliers argue
will protect the Company from a flood of shopping for at least
the next 90 days while this proceeding is pending. Therefore,
the Joint Suppliers maintain that AEP-Ohic’s financial concerns
are not well founded at this time.

OMA argues that granting AEP-Ohio’s motion would harm
Ohio manufacturers. OMA contends that the relief sought by
AEP-Ohio would prevent customers from taking advantage of
historically low market prices. OMA adds that, if AEP-Ohio’s
motion for relief is granted, the Company will not be incented
to develop expeditiously a better rate plan than the rejected
ESP 2 Stipulation, as the Company will have some of the
revenue protection that it seeks. OMA also argues that AEP-
Ohio could lessen the detrimental financial impact of the ESP 2
entry on rehearing by developing and filing a new and
improved SSO. OMA notes that AEP-Ohic’s projected 2.4
percent return on equity for 2013, while not a healthy return on
equity, does not reflect a new rate plan and thus may never
come to fruition. OMA emphasizes that AEP-Ohio seeks relief
for only an interim period until a new SSO is approved. OMA
believes that it is more important for AEP-Ohio and the other
parties to develop a new S50 that can be expeditiously
implemented so as to avoid financial harm to both AEP-Ohio
and customers.

Additionally, OMA asserts that AEP-Ohio’s motion for relief is
legally deficient. OMA contends that the Commission may not
authorize AEP-Ohio to modify its capacity charges, even for an
interim period, unless the state compensation mechanism is
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changed, emergency relief is granted, or the RAA is modified at
FERC's direction. OMA further contends that AEP-Ohio’s
motion for relief is not authorized under Chio law and is thus
procedurally deficient.

On March 5, 2012, AEP-Chio filed a motion for leave to file a
reply to the various memoranda contra to provide the
Commission with updated information in response to the
arguments offered by the intervenors and ensure that the
Commission has the necessary information to make an
informed decision. The motion includes the affidavit of AEP-
Ohio employee William A. Allen, Director-Rate Case
Management, regarding the level of shopping in AEP-Ohio’s
service territory and the details and assumptions used in the
Company’s analysis in support of the information provided in
the Company’s request for relief,

AEP-Ohio responds that 36.7 percent of AEP-Ohic’s load has
switched or indicated an intention to switch to a CRES provider
as of March 1, 2012. Under the two-tier capacity pricing
mechanism approved by the Commission in the ESP 2 order,
AEP-Ohio claims that 6.8 percent of its total load transferred to
a CRES provider at the second tier of $255.00/ MW-day. This is
the interim structure that AEP-Ohio requests remain in place
until the Commission issues a final decision on the capacity
charge issue. Since the BSP 2 entry on rehearing issued
February 23, 2012, AEP-Ohio states some 10,000 switch
requests have been presented to the Company.

Further, Mr. Allen attests that, since his rebuttal testimony in
the consolidated cases, the energy prices in the P]M market
have decreased by approximately 25 percent, increasing the
headroom available for CRES providers. Mr. Allen further
reasons that, with the current energy prices, CRES providers
can make offers below the Company’s tariff rates with capacity
at $255.00/MW-day.  According to AEP-Ohio, customer
shopping increased after the ESP 2 entry on rehearing and will
continue to increase, particularly if all capacity is priced at
RPM, harming AEP-Chio.

On March 6, 2012, FES filed a memorandum contra AEP-Ohio’s
motion for leave to file a reply. FES contends that AEP-Ohio
filed its motion for relief pursuant to Rule 4901-1-12(C), O.A.C,,
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which, in exchange for an accelerated response time, prohibits
the filing of a reply. Further, FES argues that there is nothing
AEP-Ohio filed in its reply that could not have been included
in its motion for relief, which would have granted the other
parties an opportunity to respond. FES claims that AEP-Ohio’s
reply is unreasonable and a violation of procedural due process
and requests that the Commission not consider the information
presented in the reply as, according to FES, to do so would be
plain error.

Rule 4901-1-38, O.A.C, provides that the Commission may, for
good cause shown, prescribe different practices from those
provided by rule. It is imperative that the Commission have
the most accurate and complete information available to make
an informed decision to balance the interests of all
stakeholders, particularly in light of the unique circumstances
of this case. Accordingly, we grant AEP-Ohio’s motion for
leave to file a reply.

We reject claims that the interim relief is not based upon record
evidence. The instant proceeding was consolidated with 11-346
and the cases enumerated in footnote three of this entry for
purposes of considering the ESP 2 Stipulation. All of the
testimony and exhibits admitted into the record for purposes of
considering the ESP 2 Stipulation are part of the record in this
proceeding. Our subsequent rejection of the ESP 2 Stipulation
did not remove such evidence from the record, and we may,
and do, rely upon such evidence in our decision granting
interim relief.

As certain of the memoranda contra argue, the two-tier
capacity rate was created and agreed to by numerous
intervenors to the consolidated cases, as one component of the
ESP 2 Stipulation. As is the case with a stipulation, parties
negotiate for and compromise on various provisions. We
understand that parties may feel that consideration of the two-
tier capacity rate as the state compensation mechanism denies
the other parties to the stipulation the benefit of the bargain.
Moreover, while AEP-Ohio may have other avenues to
challenge the alleged confiscatory impact of the state
compensation mechanism, the Commission is also vested with
the authority to modify the state compensation mechanism
established in our December 8, 2010, entry in this case.

<15-
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As we noted in the entry establishing the state compensation
mechanism, the Commission approved retail rates for AEP-
Ohio in its first ESP proceeding. In re Columbus Southern Power
Company and Ohio Power Company, Case Nos. 08-917-EL-SS0O, et
al. (ESP 1 Case). These retail rates included the recovery of
capacity costs through provider-of-last-resort (POLR) charges
to certain retail shopping customers based upon the
continuation of the current capacity charges established by the
three-year capacity auction conducted by PIM under the
current FRR mechanism. Entry (December 8, 2010) at 1-2.
Further, the Commission established, as the state compensation
mechanism, the current RPM rate established by the PJM base
residual auction.

However, on remand from the Supreme Court, the
Commission eliminated the POLR charges. ESP 1 Case Order
on Remand at 33 (October 3, 2011). Therefore, AEP-Ohio is rio
longer receiving any contribution towards recovery of capacity
costs from the POLR charges. Further, evidence presented in
this proceeding in support of the ESP 2 Stipulation claimed that
RPM rates for capacity are below AEP-Ohio’s costs to provide
such capacity. As we have previously noted, the evidence in
the record indicates a range of potential capacity costs from a
low of $57.35/MW-day (FES Ex. 2 at 5) to a high of
$355.72/MW-day, as a merged entity (AEP-Ohio Ex. 3 at 10).
Moreover, when retail customers switch to competitive
suppliers, AEP-Ohio cannot take full advantage of the
opportunity to sell into the wholesale market as any margin on
off-system sales must be shared with other AEP affiliate
companies under its current Pool Agreement and in many
instances is flowed through to customers of non-Ohioc AEP
utility affiliates. The Pool Agreement was last amended in 1980
and did not contemplate current circumstances. Until the Pool
Agreement is modified, it places AEP-Ohio in a position
different from other Chio utilities.

Accordingly, we find support in the record that, as applied to
AEP-Ohio for the interim period only, the state compensation
mechanism could risk an unjust and unreasonable result.
Therefore, the Commission implements the two-tier capacity
pricing. ~ We implement the two-tier capacity pricing
mechanism proposed by AEP-Ohio in its motion for relief,
subject to the clarifications contained in our January 23, 2012,
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entry, including the clarification including mercantile
customers as governmental aggregation customers eligible to
receive RPM-priced capacity. Under the two-tier capacity
pricing mechanism, the first 21 percent of each customer class
shall be entitled to tier-one RPM pricing. All customers of
governmental aggregations approved on or before November
8, 2011, shall be enitled to receive tier-one RPM pricing. The
second-tier charge for capacity shall be at $255.00/ MW-day.
This interim rate will be in effect until May 31, 2012, at which
point the rate for capacity under the state compensation
mechanism shall revert to the current RPM in effect pursuant to
the PJM base residual auction for the 2012/2013 year.

Finally, we note that, on March 5, 2012, AEP-Ohio filed notice
of its intent to file a modified ESP, pursuant to Section 4928.143,
Revised Code, by March 30, 2012. AEP-Ohio plans to propose
as part of the modified ESP a capacity charge, applicable until
such time as AEP-Ohio can transition from an FRR to an RPM
entity. AEP-Ohio submits that this will preclude the need for
the Commission to adjudicate this case, provided a satisfactory
interim mechanism is established and the ESP is resolved
expeditiously. The Company states the term of the modified
ESP will be June 1, 2012, through May 31, 2016,

Although AEP-Ohio believes that the present case may be
resolved under its modified application for an ESP, the
Commission believes that resolution of this case should no
longer be delayed. Our decision today temporarily modifying
the state compensation mechanism will allow the Commission
to fully develop the record to address the issues raised in this
proceeding. Therefore, the Commission directs the attorney
examiner to issue a procedural schedule in this case under
which this matter be set for hearing no later than April 17, 2012.

It is, therefore,

ORDERED, That AEP-Ohic’s metion for leave to file a reply is granted. It is,
further,

ORDERED, That AEP-Ohio’s motion for relief be granted, as determined above,
until May 31, 2012. Itis, further,
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ORDERED, That a copy of this entry be served upon all parties of record.
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In the Matter of the Commission Review of )
the Capacity Charges of Ohio Power )
Company and Columbus Southern Power )
Company. )

Case No. 10-2929-EL-UNC

OPINION AND ORDER

The Commission, coming now to consider the evidence presented in this proceeding,
the transcripts of the hearing, and briefs of the parties, hereby issues its opinion and order.
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Ohio Chapter.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215, on behalf of Dominion Retail, Inc.

Ice Miller LLP, by Christopher L. Miller, Asim Z. Haque, and Gregory H. Dunn, 250
West Street, Columbus, Ohio 43215, on behalf of the Association of Independent Colleges
and Universities of Chio.

Ice Miller LLP, by Asim Z. Haque, Christopher L. Miller, and Gregory H. Dunn, 250
West Street, Columbus, Ohio 43215, on behalf of the city of Grove City, Ohio.

OPINION:
L HISTORY OF THE PROCEEDING

On November 1, 2010, American Electric Power Service Corporation (AEPSC), on
behalf of Columbus Southern Power Company (CSP} and Ohio Power Company (OP)
(jointly, AEP-Ohio or the Company)! filed an application with the Federal Energy
Regulatory Commission (FERC) in FERC Docket No. ER11-1995. On November 24, 2010, at
the direction of FERC, AEPSC refiled the application in FERC Docket No. ER11-2183 (FERC
filing). The application proposed to change the basis for compensation for capacity costs to
a cost-based mechanism, pursuant to Section 205 of the Federal Power Act {FPA) and
Section D.8 of Schedule 8.1 of the Reliability Assurance Agreement (RAA) for the regional
transmission organization (RTO), PJM Interconnection, LLC {(PIM), and included proposed
formula rate templates under which AEP-Ohio would calculate its capacity costs,

On December 8, 2010, the Commission found that an investigation was necessary in
order to determine the impact of the proposed change to AEP-Ohio’s capacity charge.
Consequently, the Commission sought public comments regarding the following issues: (1)
what changes to the current state compensation mechanism are appropriate to determine
AEP-Ohio’s fixed resource requirement (FRR) capacity charge to Ohio competitive retail
electric service (CRES) providers, which are referred to as alternative load serving entities
(LSE) within PJM; (2) the degree to which AEP-Chio's capacity charge is currently being
recovered through retail rates approved by the Commission or other capacity charges; and
(3) the impact of AEP-Ohio’s capacity charge upon CRES providers and retail competition
in Ohio. The Commission invited all interested stakeholders to submit written comments in

1 By entry issued on March 7, 2012, the Commission approved and confirmed the merger of CSP into OP,
effective December 31, 2011. In the Matter of the Applicgtion of Ohio Power Company and Columbus Southern
Power Company for Authority to Merge and Related Approvals, Case No. 10-2376-EL-UNC.
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the proceeding within 30 days of issuance of the entry and to submit reply comments within
45 days of the issuance of the entry. Additionally, in light of the change proposed by AEP-
Ohio, the Commission explicitly adopted as the state compensation mechanism for the
Company, during the pendency of the review, the current capacity charge established by
the three-year capacity auction conducted by PJM based on its reliability pricing model

(RPM).

On January 20, 2011, AEP-Ohio filed a motion to stay the reply comment period and
to establish a procedural schedule for hearing. n the alternative, AEP-Ohio requested an
extension of the deadline to file reply comments until January 28, 2011. In support of its
motion, AEP-Ohio asserted that, due to the recent rejection of its application by FERC based
on the existence of a state compensation mechanism, it would be necessary for the
Commission to move forward with an evidentiary hearing process to establish the proper
state compensation mechanism. AEP-Ohio argued that, in light of this recent development,
the parties needed more time to file reply comments.

By entry issued on January 21, 2011, the attorney examiner granted AEP-Ohio’s
motion to extend the deadline to file reply comments and established the new reply
comment deadline as February 7, 2011. The January 21, 2011, entry also determined that
AEP-Ohio’s motion for the Commission to establish a procedural schedule for hearing
would be considered after the reply comment period had concluded.

On January 27, 2011, in Case No. 11-346-EL-SSO, ef 4. (11-346), AEP-Ohio filed an
application for a standard service offer (S50) pursuant to Section 4928.141, Revised Code.2
The application was for an electric security plan (RSP) in accordance with Section 4928.143,
Revised Code,

Motions to intervene in the present case were filed and intervention was granted to
the following parties: Ohio Energy Group (OEG); Industrial Energy Users-Ohio (IEU-Ohio};
Ohio Consumers’ Counsel {OCC); Ohio Partners for Affordable Energy (OPAE)3; Ohio
Manufacturers’ Association (OMA); Ohio Hospital Association (CHA); Direct Energy
Services, LLC and Direct Energy Business, LLC (jointly, Direct Energy); Constellation
Energy = Commodities Group, Inc. and Constellation NewEnergy, Inc. {joindly,
Constellation); FirstEnergy Solutions Corp. (FES); Duke Energy Retail Sales, LLC and Duke
Energy Commercial Asset Management, Inc. (jointly, Duke); Exelon Generation Company,
LLC (Exelon); Interstate Gas Supply, Inc. (IGS); Retail Energy Supply Association (RESA);

2 In the Matter of the Application of Colurbus Southern Power Company and Ohio Power Company for Authority to
Establish a Standard Service Offer Pursuant to Section 4928,143, Revised Code, in the Form of an Electric Security
Plan, Case Nos. 11-346-E1-850 and 11-348-EL-S50; In the Matter of the Application of Columbus Southern
Power Company and Ohio Power Company for Approval of Certain Accounting Autharity, Case Nos. 11-349-FL~
AAM and 11-350-EL-AAM.

3 On November 17, 2011, OPAE filed a notice of withdrawal from this case.
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Ohio Association of Schoaol Business Officials, Ohio School Boards Association, Buckeye
Association of School Administrators, and Ohio Schools Council {collectively, Schools);
Ohio Farm Bureau Federation (OFBF); The Kroger Company (Kroger); Ohio Chapter of the
National Federation of Independent Business (NFIB); Dominion Retail, Inc. (Dominion
Retail); Association of Independent Colleges and Universities of Ohio (AICUQ); city of
Grove City, Ohio (Grove City); and Ohio Construction Materials Coalition {OCMC) 4

Initial comments were filed by AEP-Ohio, IEU-Ohio, OMA, OHA, Constellation,
Direct Energy, OEG, FES, OPAE, and OCC. Reply comments were filed by AEP-Chio,
OEG, Constellation, OPAE, FES, and OCC,

By entry issued on August 11, 2011, the attorney examiner set a procedural schedule
in order to establish an evidentiary record on a proper state compensation mechanism. The
evidentiary hearing was scheduled to commence on Qctober 4, 2011, and interested parties
were directed to develop an evidentiary record on the appropriate capacity cost
pricing/recovery mechanism, including, if necessary, the appropriate components of any
proposed capacity cost recovery mechanism. In accordance with the procedural schedule,
AEP-Ohio filed direct testimony on August 31, 2011. '

. On September 7, 2011, a stipulation and recommendation (ESP 2 Stipulation) was
filed by AEP-Ohio, Staff, and other parties to resolve the issues raised in 11-346 and several
other cases pending before the Commission (consolidated cases), including the above-
captioned case. Pursuant to an entry issued on September 16, 2011, the consolidated cases
were consolidated for the sole purpose of considering the ESP 2 Stipulation. The September
16, 2011, entry also stayed the procedural schedules in the pending cases, including this
proceeding, until the Commission specifically ordered otherwise. The evidentiary hearing
on the ESP 2 Stipulation commenced on October 4, 2011, and concluded on October 27,
2011.

On December 14, 2011, the Commission issued an opinion and order in the
consolidated cases, modifying and adopting the ESP 2 Stipulation, including its two-tier

4 On April 19, 2012, OCMC filed a corrected cover sheet to its motion for intervention, indicating that it did
not intend to seek intervention in this case.

S In the Matter of the Application of Okio Power Company and Columbus Southern Power Company for Authority to
Merge and Related Approvals, Case No. 10-2376-EL-UNC; In the Matter of the Application of Columbus Southern
Power Company to Amend its Emergency Curtailment Service Riders, Case No. 10-343-EL-ATA; In the Matter of
the Application of Ohio Power Company to Amend its Emergency Curtailment Service Riders, Case No. 10-344-
EL-ATA; In the Matter of the Commission Review of the Capacity Charges of Ohio Power Company and Colutnbus
Southernt Power Company, Case No. 10-2929-EL-UNC; In the Matter of the Application of Columbus Southern
Power Company for Approval of a Mechanism to Recover Deferred Fuel Costs Pursuant to Section 4928.144,
Revised Code, Case No, 11-4920-EL-RDR; I the Matter of the Application of Ohio Power Company for Approval
of a Mechanism to Recover Deferred Fuel Costs Pursuant to Section 4928.144, Revised Code, Case No. 114921-
EL-RDR.
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capacity pricing mechanism. Subsequently, on February 23, 2012, the Commission issued
an entry on rehearing in the consolidated cases, granting rehearing in part. Finding that the
signatory parties to the ESP 2 Stipulation had not met their burden of demonstrating that
the stipulation, as a package, benefits ratepayers and the public interest, as required by the
Comunission’s three-part test for the consideration of stipulations, the Commission rejected
the ESP 2 Stipulation. The Commission directed AEP-Ohio to file, no later than February
28, 2012, new proposed tariffs to continue the provisions, terms, and conditions of its
previous ESP, including an appropriate application of capacity charges under the approved
state compensation mechanism established in the present case. '

By entry issued on March 7, 2012, in the above-captioned case, the Commission
implemented an interim capacity pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012. Specifically, the Commission approved a two-tier capacity
pricing mechanism modeled after the one recommended in the ESP 2 Stipulation. Approval
of the interim capacity pricing mechanism was subject to the clarifications contained in the
Commission’s January 23, 2012, entry in the consolidated cases, including the clarification to
include mercantile customers as governmental aggregation customers eligible to receive
capacity pricing based on PJM’s RPM. Under the two-ter capacity pricing mechanism, the
first 21 percent of each customer class was entitled to tier-one, RPM-based capacity pricing.
All customers of governmental aggregations approved on or before November 8, 2011, were
also entitled to receive tier-one, RPM-based capacity pricing. For all other customers, the
second-tier charge for capacity was $255/ megawatt-day {MW-day). In accordance with the
March 7, 2012, entry, the interim rate was to remain in effect until May 31, 2012, at which
point the charge for capacity under the state compensation mechanism would revert to the
current RPM price in effect pursuant to the PJM base residual auction for the 2012/2013
delivery year.

By entry issued on March 14, 2012, the attorney examiner established a procedural
schedule, which included a deadline for AEP-Ohio to revise or update its August 31, 2011,
testimony. A prehearing conference occurred on April 11, 2012. The evidentiary hearing
commenced on April 17, 2012, and concluded on May 15, 2012. During the evidentiary
hearing, AEP-Ohio offered the direct testimony of five witnesses and the rebuttal testimony
of three witnesses. Additionally, 17 witnesses testified on behalf of various intervenors and
three witnesses testified on behalf of Staff.

On April 30, 2012, AEP-Ohio filed a motion for extension of the interim relief granted
by the Commission in the March 7, 2012, entry. By entry issued on May 30, 2012, the
Commission approved extension of the interim capacity pricing mechanism through July 2,
2012.

Initial briefs were filed by the parties on May 23, 2012, and reply briefs were filed on
May 30, 2012, :
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1L APPLICABLE LAW

AEP-Ohio is an electric light company as defined by Section 4905.03(A)(3), Revised
Code, and a public utility pursuant to Section 4905.02, Revised Code. AEP-Ohio is,
therefore, subject to the jurisdiction of the Commission pursuant to Sections 4905.04,
4905.05, and 4905.06, Revised Code.

In accordance with Section 4905.22, Revised Code, all charges for service shall be just
and reasonable and not more than allowed by law or by order of the Commission.
Additionally, Section D.8 of Schedule 8.1 of the RAA, which is a portion of P]M’s tariff
approved by FERC, is informative in this case. It states:

In a state regulatory jurisdiction that has implemented retail
choice, the FRR Entity must include in its FRR Capacity Plan all
load, including expected load growth, in the FRR Service Area,
notwithstanding the loss of any such load to or among
alternative retail LSEs. In the case of load reflected in the FRR
Capacity Plan that switches to an alternative retail LSE, where
the state regulatory jurisdiction requires switching customers or
the LSE to compensate the FRR Entity for its FRR capacity
obligations, such state compensation mechanism will prevail. In
the absence of a state compensation mechanism, the applicable
alternative retail LSE shall compensate the FRR Entity at the
capacity price in the unconstrained portions of the PJM Region,
as determined in accordance with Attachment DD to the PIM
Tariff, provided that the FRR Entity may, at any time, make a
filing with FERC under Sections 205 of the Federal Power Act
proposing to change the basis for compensation to a method
based on the FRR Entity’s cost or such other basis shown to be
just and reasonable, and a retail LSE may at any time exercise its
rights under Section 206 of the FPA.
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L. DISCUSSION AND CONCLUSIONS

A. Procedural Issues

1. Motion to Dismiss

On April 10, 2012, as corrected on April 11, 2012, IEU-Chio filed a motion to dismiss
this case. In its motion, IEU-Ohio asserts that the Commission lacks statutory authority to
authorize cost-based or formula-based compensation for AEP-Ohio’s FRR capacity
obligations from CRES providers serving retail customers in the Company’s service
territory. On April 13, 2012, AEP-Ohio filed a memorandum in partial opposition to IEU-
Ohio’s motion to dismiss. AEP-Ohio argues that the establishment of wholesale rates to be
charged to CRES providers for the provision of capacity for resale to retail customers is a
matter governed by federal law. AEP-Ohio notes, however, that IEU-Ohio’s untimely
position in its motion to dismiss is severely undercut by its previous arguments regarding
Ohio law. AEP-Ohio further notes that IEU-Ohio requests that the Commission order a
return to RPM-based capacity pricing upon concluding that it has no jurisdiction. AEP-
Ohio argues that, if the Commission concludes that it lacks jurisdiction, it must revoke the
state compensation mechanism established in its December 8§, 2010, entry, revoke its orders
issued in this case, and leave the matter to FERC. IEU-Ohio filed a reply to AEP-Ohio’s
memorandum on April 16, 2012, reiterating its request for dismissal of the case and
implementation of RPM-based capacity pricing. On April 17, 2012, RESA filed a
memorandum contra IEU-Ohio’s motion to dismiss. RESA contends that the Commission
has jurisdiction pursuant to its general supervisory powers under Sections 4905.04, 4505.05,
and 4905.06, Revised Code, as well as pursuant to Section 4928143, Revised Code, to
establish a state compensation mechanism and that IEU-Chio’s motion is procedurally
improper and should be denied.

At the outset of the hearing on April 17, 2012, the attorney examiner deferred ruling
on IEU-Ohio’s motion to dismiss (Tr. I at 21-22). Upon conclusion of AEP-Ohio’s direct
case, IEU-Ohio made an oral motion to dismiss the proceeding, asserting that the Company
had failed to meet its burden of proof such that the Commission could approve the
proposed capacity charge based on either its authority to set rates for competitive or
noncompetitive retail electric service, or its authority to set rates pursuant to Section
4909.16, Revised Code (Tr. V at 1056-1059). Again, the attorney examiner deferred ruling on
the motion (Tr. V at 1061).

In its brief, IEU-Ohio argues that the Commission should dismiss this case and
require AEP-Ohio to reimburse all consumer representative stakeholders for the cost of
participation in this proceeding and 11-346, as such costs were incurred by all consumer
representative stakeholders who opposed the ESP 2 Stipulation, with reimbursement
occurring through a cash payment. IEU-Ohio contends that AEP-Ohic’s proposed capacity
charge is unlawful and contrary to the public interest based on the common law principles
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codified in Chapter 1331, Revised Code, which is known as the Valentine Act and governs
monopolies and anticompetitive conduct. TEU-Ohio asserts that the Valentine Act compels
the Commission to reject AEP-Ohio’s anticompetitive scheme to preclude free and
unrestricted competition among purchasers or consumers in the sale of competitive
generation service. According to IEU-Ohio, if the AFP East Interconnection Agreement
{pool agreement) and the RAA are agreements having the effect of precluding free and
unrestricted competition between the parties to such agreements, purchasers, or consumers,
the agreements are void by operation of Chio law. AEP-Ohio responds that IEU-Ohio urges
the Commission to rely on a statute that it has no jurisdiction to enforce, noting that
authority to enforce the Valentine Act is vested in the courts of common pleas, pursuant to
Section 1331.11, Revised Code. AEP-Ohio adds that IEU-Ohio's request for reimbursement
of litigation costs is unjustified under the circumstances of this case, unsupported by any
statute or rule, and should be denied.

The Commission agrees with AEP-Ohio that it has no authority with respect to
Chapter 1331, Revised Code. However, the Commission finds that it has jurisdiction to
establish a state compensation mechanism, as addressed further below. IEU-Ohio’s motion
to dismiss this proceeding is, therefore, without merit and should be denied. In addition,
IEU-Ohio's request for reimbursement of its litigation expenses is unfounded and should
likewise be denied.

2. Motion for Permission to Appear Pro Hac Vice Instanter

On May 9, 2012, as supplemented on May 14, 2012, a motion for permission to
appear pro hac vice instanter on behalf of AEP-Ohio was filed by Derek Shaffer. No
memoranda contra were filed. The Commission finds that the moton for permission to
appear pro hac vice instanter is reasonable and should be granted.

B. Substantive Issues

The key substantive issues before the Commission may be posed as the following
questions: (1} does the Commission have jurisdiction to establish a state compensation
mechanism; (2) should the state compensation mechanism for AEP-Ohio be based on the
Company’s capacity costs or on another pricing mechanism such as RPM-based auction
prices; and (3) what should the resulting compensation be for AEP-Ohio’s FRR capacity
obligations. In addressing this final question, there are a number of related issues to be
considered, including whether there should be an offsetting energy credit, whether AEP-
Ohio’s proposed cost-based capacity pricing mechanism constitutes a request for recovery
of stranded generation investment, and whether OEG's alternate proposal should be
adopted by the Commission.

1. Does the Commission have jurisdiction to establish a state
compensation mechanism?
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a. AEP-Ohio

Article 2 of the RAA provides that the RAA’s purpose is “to ensure that adequate
Capacity Resources, including planned and Existing Generation Capacity Resources,
planned and existing Demand Resources, Energy Efficiency Resources, and [Interruptible |
Load for Reliability] will be planned and made available to provide reliable service to loads
within the PJM Region, to assist other Parties during Emergencies and to coordinate
planning of such resources consistent with the Reliability Principles and Standards.” It
further provides that the RAA should be implemented “in a manner consistent with the
development of a robust competitive marketplace.” Under Section 7.4 of the RAA, “[a]
Party that is eligible for the [FRR] Alternative may satisfy its obligations hereunder to
provide Unforced Capacity by submitting and adhering to an FRR Capacity Plan.”

In accordance with the RAA, AEP-Ohio elected to opt out of participation in PJM’s
RPM capacity market and instead chose to become an FRR Entity that is obligated to
provide sufficient capacity for all connected load, including shopping load, in its service
territory. AEP-Ohio will remain an FRR Entity through May 31, 2015 (AEP-Ohio Ex. 101 at
7-8), and, accordingly, the Company has committed to ensuring that adequate capacity
resources exist within its footprint during this timeframe. Under the RAA, the default
charge for providing this service is based on PJM’s RPM capacity auction prices. According
to AEP-Ohio, due to the decrease in RPM auction prices as reflected below and the onset of
retail shopping in the Company’s service territory in 2010, the adverse financial impact on
the Company from supplying CRES providers with capacity at prices below cost has
become significant.

$/MW-day
PIM Delivery Year PJM Base Residual Auction Capacity Charge*
(BRA) Price

201072011 $174.29 $220.96
2011/2012 $110.00 $145.79
201272013 $16.46 $20.01
201372014 - $27.73 $33.71
2014/2015 $125.99 $153.89

*BRA adjusted for final zonal capacity price, scaling factor, forecast pool requirement, and losses
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As a result, AEP-Ohio made the decision to seek approval, pursuant to the RAA, to collect a
cost-based capacity rate from CRES providers. In its FERC filing, AEP-Ohio proposed cost-
based formula tariffs that were based on its FERC Form 1 for 2009. In response to the FERC
filing, the Commission opened this docket and, in the December 8, 2010, entry, adopted
capacity pricing based on the RPM auction price as the state compensation mechanism for
AEP-Ohio’s FRR capacity obligations. Subsequently, FERC rejected AEP-Ohio’s proposed
formula rate in light of the state compensation mechanism.

AEP-Ohio asserts that, because FERC has jurisdiction over wholesale electric rates
and state commissions have jurisdicion over retail rate matters, it is evident that the
reference to a state compensation mechanism in Section D.8 of Schedule 8.1 of the RAA
contemnplates a retail, not a wholesale, capacity pricing mechanism. AEP-Ohio believes that
the provision of generation capacity to CRES providers is a wholesale transaction that falls
within the exclusive ratemaking jurisdiction of FERC. In its brief, AEP-Ohio states that the
purpose of this proceeding is to establish a wholesale capacity pricing mechanism and that
retail rates cannot change as a result of this case. AEP-Ohio notes that intervenors
universally agreed that the compensation paid by CRES providers to the Company for its
FRR capacity obligations is wholesale in nature (Tr. IV at 795; Tr. V at 1097, 1125; Tr. VI at
1246, 1309).

b. Intervenors

As discussed above with respect to its motion to dismiss, IEU-Ohio contends that the
Commission lacks statutory authority to approve a cost-based rate for capacity available to
CRES providers serving refail customers in AEP-Ohio’s service territory. [EU-Ohjo argues
that, if the Comumission concludes that the provision of capacity to CRES providers is
subject to the Commission’s economic regulation jurisdiction, it must determine whether
the service is competitive or noncompetitive. IEU-Ohio notes that generation service is
classified as a competitive service under Section 4928.03, Revised Code. IEU-Ohio
emphasizes that no party has claimed that capacity is not part of generation service. IEU-
Ohio asserts that, if the provision of capacity is in fact considered a competitive generation
service, the Commission’s economic regulation jurisdiction is limited to Sections 4928.141,
4928,142, and 4928.143, Revised Code, which pertain to the establishment of an SSO. IEU-
Ohio notes that these sections contain various substantive and procedural requirements that
must be satisfied prior to the lawful establishment of an S5O, none of which has been
satisfied in the present case, which precludes the Commission from considering or
approving AEP-Ohio’s proposed cost-based capacity pricing mechanism. IEU-Ohio adds
that Section 4928.05, Revised Code, prohibits the Commission from regulating competitive
retail electric service under its traditional cost-based ratemaking authority contained in
Chapter 4909, Revised Code. 1EU-Ohio confinues that, if the provision of capacity is
nevertheless deemed a noncompetitive service, the Commission cannot approve AEP-
Ohio’s proposed capacity pricing mechanism because the Company has failed to satisfy any
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of the statutory requirements found in Chapter 4909, Revised Code. TEU-Ohio also argues
that AEP-Ohio has failed to satisfy the requirements of Section 4909.16, Revised Code,
which must be met before the Commission can authorize a rate increase to avoid financial
harm. Finally, IEU-Ohio maintains that the Commission’s general supervisory authority is
not a basis for approving rates. Even aside from the question of the Commission’s
jurisdiction, IEU-Ohio contends that AEP-Ohio has not met the burden of proof that would
apply pursuant to Section 4909.16, 4909.18, or 4928.143, Revised Code.

RESA and Direct Energy (jointly, Suppliers) argue that the Commission has authority
under state law to establish the state compensation mechanism. The Suppliers contend that
the Commission, pursuant to its general supervisory authority contained within Sections
4905.04, 4905.05, and 4905.06, Revised Code, may initiate investigations to review rates and
charges, as it has done in this case to consider AEP-Ohio’s capacity pricing mechanism for
its FRR obligations. The Suppliers point out that, in the December 8, 2010, entry, the
Commission even referenced those sections and noted that it has the authority to supervise
and regulate all public utilities within its jurisdiction. Additionally, the Suppliers believe
that the Commission may establish the state compensation mechanism pursuant to Sections
4928.141(A) and 4928.143(B)(2)(d), Revised Code, which enable the Commission to set rates
for certain competitive services as part of an ESP. The Suppliers also assert that the
provision of capacity is a retail electric service, as defined by Section 4928.01(A)(27), Revised
Code, given that it is a service arranged for ultimate consumers in this state.

In response to the Suppliers, IEU-Ohio argues that the Commission’s general
supervisory authority does not provide it with unlimited powers to approve rates. [EU-
Ohio further disputes the Suppliers’ claim that Section 4928.143(B)(2)(d), Revised Code,
offers another statutory basis upon which to approve capacity pricing for CRES providers,
noting, among other reasons, that this is not an 850 proceeding.

c. Conclusion

As a creature of statute, the Commission has and may exercise only the authority
conferred upon it by the General Assembly. Tongren v. Pub. Util. Comm., 85 Ohio St.3d 87,
88 (1999). Thus, as an initial matter, the Commission must determine whether there is a
statutory basis under Ohio law upon which it may rely to establish a state compensation
mechanism. As we noted in the December 8, 2010, entry, Sections 4905.04, 4905.05, and
4905.06, Revised Code, grant the Commission authority to supervise and regulate all public
utilities within its jurisdiction. We further noted that AEP-Ohio is an electric light company
as defined in Section 4905.03(A)(3), Revised Code, and a public utility as defined in Section
4905.02, Revised Code, and, as such, is subject to the jurisdiction of the Commission. We
affirm our prior finding that Sections 4905.04, 4905.05, and 4905.06, Revised Code, grant the
Commission the necessary statutory authority to establish a state compensation mechanism.
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IEU-Ohio contends that the Commission must determine whether capacity service is
a competitive or noncompetitive retail electric service pursuant to Chapter 4928, Revised
Code. Section 4928.05(A)(1), Revised Code, provides that competitive retail electric service
is, to a large extent, exempt from supervision and regulation by the Commission, including
pursuant to the Commission’s general supervisory authority contained in Sections 4905.04,
4905.05, and 4905.06, Revised Code. Section 4928.05(A)(2), Revised Code, provides that
noncompetitive retail electric service, on the other hand, generally remains subject to
supervision and regulation by the Commission. Prior to determining whether a retail
electric service is competitive or noncompetitive, however, we must first confirm that it is
indeed a retail electric service. Section 4928,01 {(A)(27), Revised Code, defines a retail electric
service as “any service involved in supplying or arranging for the supply of electricity to
ultimate consumers in this state, from the point of generation to the point of consumption.”
In this case, the electric service in question (ie., capacity service) is provided by AEP-Ohio
for CRES providers, with CRES providers compensating the Company in return for its FRR
capacity obligations. Such capacity service is not provided directly by AEP-Ohio to retail
customers. (AEP-Ohio Ex. 101 at 11; Tr. 1 at 63)) Although the capacity service benefits
shopping customers in due course, they are initially one step removed from the transaction,
which is more appropriately characterized as an intrastate wholesale matter between AEP-
Ohio and each CRES provider operating in the Company’s service territory. As AEP-Ohio
notes, many of the parties, including the Company, regard the capacity compensation
assessed by the Company to CRES providers as a wholesale matter (Tr. IV at 795; Tr. V at
1097, 1125; Tr. V1 at 1246, 1309). We agree that the provision of capacity for CRES providers
by AEP-Ohio, pursuant to the Company’s FRR capacity obligations, is not a retail electric
service as defined by Ohio law. Accordingly, we find it unnecessary fo defermine whether
capacity service is considered a competitive or noncompetitive service under Chapter 4928,
Revised Code. ‘

The Commission recognizes that, pursuant to the FPA, electric sales for resale and
other wholesale transactions are generally subject to the exclusive jurisdiction of FERC. In
this case, however, our exercise of jurisdiction, for the sole purpose of establishing an
appropriate state compensation mechanism, is consistent with the governing section of the
RAA, which, as a part of PJM’s tariffs, has been approved by FERC and was accepted by
AEP-Ohio when the RAA was signed on its behalf by AEPSC.6 Section D.8 of Schedule 8.1
of the RAA acknowledges the authority of a state regulatory jurisdiction, such as the
Commission, to establish a state compensation mechanism. It further provides that a state
compensation mechanism, once established, prevails over the other compensation methods
that are addressed in that section. Additionally, FERC has found that the RAA does not

6 In its order rejecting the FERC filing, FERC noted its approval of the RAA pursuant to a settlement
agreement.  American Electric Power Service Corporation, 134 FERC 9§ 61,039 (2011), citing PJM
Interconnection, L.L.C.,, 117 FERC § 61,331 (2006), order on reh'g, 119 FERC 9 61,318, reh’y denied, 121 FERC 9
61,173 (2007), aff d sub nom. Pub. Serv. Elec. & Gas Co. v. FERC, D.C. Circuit Case No. 07-1336 (March 17,
2009} (unpublished). FERC also noted that the RAA was voluntarily signed on behalf of AEP-Ohig.
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permit AEPSC to change the state compensation mechanism. In fact, FERC rejected
AEPSC’s proposed formula rate, given the existence of the state compensation mechanism
established by the Commission in its December 8, 2010, entry.”

2. Should the state compensation mechanism for AEP-Ohio be based on
the Company’s capacity costs or on another pricing mechanism such as
RPM-based auction prices?

a. AEP-Ohio

As an initial matter, AEP-Ohio notes that it recently declared that it will not continue
its status as an FRR Entity and instead will fully participate in the RPM capacity market
auctions, beginning on June 1, 2015, which is the earliest possible date on which to
transition from an FRR Entity to a full participant in the RPM capacity market. AEP-Ohio
points out that this development narrows the scope of this proceeding to establishing a
three-year transitional, rather than permanent, form of compensation for its FRR capacity
obligations.

AEP-Ohio argues that it is entitled to full compensation for the capacity that it
supplies to CRES providers pursuant to its FRR obligations. Specifically, AEP-Ohio
contends that Section D.8 of Schedule 8.1 of the RAA grants the Company the right to
establish a rate for capacity that is based on cost. AEP-Ohio notes that, by its plain
language, the RAA allows an FRR Entity like AEP-Ohio to change the basis for capacity
pricing to a cost-based method at any time. AEP-Ohio also notes that no party to this
proceeding challenges the Commission’s discretion under the RAA to establish cost-based
capacity pricing as the state compensation mechanism. According to AEP-Ohio, the term
“cost” as used in Section D.8 of Schedule 8.1 of the RAA refers to embedded cost. AEP-
Ohio adds that its proposed cost-based capacity rate of $355.72/MW-day advances state
policy objectives enumerated in Section 4928.02, Revised Code, as well as the Cornmission’s
objectives in this proceeding of promoting alternative competitive supply and retail
competition, while also ensuring the Company’s ability to attract capital investment to meet
its FRR capacity obligations, which were set forth by the Commission in response to the
FERC filing (OEG Ex. 101 at 4). With respect to promoting alternative competitive supply
and retail competition, AEP-Ohio asserts that the Commission's focus should be on fairness
and genuine competition, rather than on the manufacture of artificial competition through
subsidization. AEP-Ohio believes that, because shopping will still occur and CRES
providers will still realize a significant margin at the Company’s proposed rate (Tr. XI at
2330-2333), the rate is consistent with the Commission’s first objective. AEP-Ohio also
believes that its proposed rate satisfies the Commission’s second objective of ensuring the
Company’s ability to attract capital investment to meet its FRR capacity obligations, AEP-
Ohio contends that its proposed rate would enable the Company to continue to attract

7 American Electric Power Service Corporation, 134 FERC § 61,039 {2011).
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capital and satisfy its FRR capacity obligations without harm to the Company, while
providing customers with reliable and reasonably priced retail electric service as required
by Section 4928.02, Revised Code. AEP-Chio argues that cost-based capacity pricing would
encourage investment in generation in Ohio and thereby increase retail reliability and
affordability, as well as adequately compensate the Company for its capacity obligations as
an FRR Entity.

AEP-Ohio contends that, during the period in which it remains an FRR Entity, RPM-
based capacity pricing is not appropriate. As an FRR Entity, AEP-Ohio notes that it does
not procure capacity for its load obligations in PJM’s RPM auctions or even participate in
such auctions, except to the extent that the Company has capacity that it does not need for
its native load.~ AEP-Ohio points out that, under such circumstances, its auction
participation is limited to 1,300 MW. (AEP-Ohio Ex. 105 at 8; Tr. 11l at 661-662.) AEP Ohio
argues that, as an FRR Entity, it would not recover its capacity costs, if capacity pricing is
based on RPM prices, and the difference is not made up by its 55O customers (Tr. [ at 64).
AEP-Ohio maintains that, because its obligations as an FRR Entity are longer and more
binding reliability obligations than a CRES provider's obligations as an alternative LSE, an
RPM-based price for capacity would not be compensatory or allow the Company to recover
an amount even remotely approaching its embedded costs for the 2011-2012 and 2012-2013
PIM planning years, and should thus be rejected (Tr. Il at 243). According to AEP-Ohio,
RPM-based capacity pricing would also give CRES providers an unfair advantage over the
members of the pool agreement, which purchase capacity based on embedded costs (Tr.Tat
59-60), and discriminate against non-shopping customers.

Additionally, AEP-Ohio claims that RPM-based capacity pricing would cause
substantial, confiscatory financial harm to the Company. According to AEP-Ohio witness
Allen, the Company would earn a return on equity of 7.6 percent in 2012 and a return on
equity of 2.4 percent in 2013, with a $240 million decrease in earmings between 2012 and
2013, if RPM-based capacity pricing is adopted (AEP-Ohio Ex. 104 at 3-5, Ex. WAA-1: Tr. I
at 701}.

Finally, AEP-Ohio notes that RPM-based capacity pricing is inappropriate because it
would constitute an illegal subsidy to CRES providers in violation of Section 4928.02(H),
Revised Code.

b. Staff

In its brief, Staff contends that AEP-Ohio should receive compensation from CRES
providers for the Company’s FRR obligations in the form of the prevailing RPM rate in the
unconstrained region of PJM. Staff opposes the Company’s request to establish a capacity
rate that is significantly above the market rate. Staff notes that other investor-owned
utilities in Ohio charge CRES providers RPM-based capacity pricing and that such pricing
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should, therefore, also be appropriate for AEP-Ohio. Staff further notes that the evidentary
record does not support AEP-Ohio’s proposed capacity pricing of $355.72/ MW-day.

c. Intervenors

All of the intervenors in this case agree that the Commission should adopt RPM-
based capacity pricing as the state compensation mechanism. Many of the intervenors note
that AEP-Ohio has used RPM-based capacity pricing since 2007, without incurring financial
hardship or compromising service reliability for its customers. They further note that AEP-
Ohio will continue to use RPM-based capacity pricing, at the Company’s own election,
beginning on June 1, 2015. They believe, therefore, that the Commission should adopt
RPM-based capacity pricing as the state compensation mechanism for the intervening three-
year period for numerous reasons, including for the sake of competition and continuity.

FES argues that RPM-based capacity pricing is the proper state compensation
mechanism for AEP-Ohio. FES contends that a market-based state compensation
mechanism, specifically one that adopts the RPM price as the best indicator of the market
price for capacity, is required because Ohio law and policy have established and promoted
a competitive market for electric generation service; RPM-based pricing is supported by
sound economic principles and avoids distorted incentives for CRES providers; and AEP-
Ohio’s return on equity is more than sufficient under RPM-based pricing, given that the
Company’s analysis is based on unrealistic shopping assumptions. FES adds that, even if
cost-based pricing were appropriate, AEP-Ohio has dramatically overstated its costs. FES
argues that AEP-Ohio’s proposed capacity pricing mechanism is not based on the costs
associated with the capacity provided by AEP-Ohio to Ohio customers; includes ali costs,
rather than just those avoidable costs that are relevant in economic decision making;
includes stranded costs that may not be recovered under Ohio law; and fails to include an
appropriate offset for energy sales. FES notes that, if the Commission were to allow AEP-
Ohio to charge CRES providers any rate other than the RPM-based rate, the Company
would be the only capacity supplier in PJM that could charge shopping customers its full
embedded costs for generation, which, according to FES, is a concept that is not found
within the RAA, whereas there are numerous provisions referring to “avoidable costs.”

FES believes that AEP-Ohio’s proposed capacity pricing would preclude customers
from receiving the benefits of competition. Specifically, FES argues that competition is state
law and policy, and benefits customers; AEP-Ohio’s price of $355.72/ MW-day would harm
competition and customers; and its proposed price would provide improper, anti-
competitive benefits to the Company.

IEU-Ohio contends that AEP-Ohio has failed to demonstrate that its proposed

capacity pricing mechanism is just and reasonable, as required by Section 490522 Revised
Code. IEU-Ohio asserts that RPM-based capacity pricing is the appropriate market pricing

APPX 42



10-2929-EL-UNC 17-

for capacity. 1EU-Ohio believes that RPM-based capacity pricing is consistent with state
policy, whereas AEP-Ohio’s proposed capacity pricing mechanism would unlawfully
subsidize the Company’s position with regard to the competitive generation business,
contrary to state policy. IEU-Ohio notes that neither AEP-Ohio’s status as an FRR Entity
nor the pool agreement is a basis for the Company’s cost-based capacity pricing mechanism.
IEU-Ohio points out that AEP-Ohio used RPM-based capacity pricing from 2007 through
2011, during which time the Company was an FRR Entity and the pool agreement was in
effect. IEU-Ohio further argues that AEP-Ohio’s proposed cost-based capacity pricing
mechanism would produce results that are not comparable to the capacity price paid by
550 customers, contrary to state law. IEU-Ohio further notes that AEP-Ohic has not
identified the capacity component of its SSO rates and that it is thus impossible to
determine whether the proposed capacity pricing for CRES providers would be comparable
to the capacity component of its SS0O rates. (IEU-Ohio Ex. 102A at 29-32, Ex. KMM-10.)
Regardless of the method by which the capacity pricing mechanism is established, IEU-
Ohio requests that AEP-Ohio be directed to provide details to customers and CRES
providers that show how the peak load contribution (PLC) that the Company assigns to a
customer corresponds with the customer’s PLC recognized by PJM. IEU-Ohio contends
that this information is necessary to ensure that capacity compensation is being properly
applied to shopping and non-shopping customers. (IEU-Ohio Ex. 1024 at 33-34.)

The Suppliers argue that a capacity rate based on AEP-Ohio’s embedded costs is not
appropriate under the plain language of the RAA. Citing Section D.8 of Schedule 8.1 of the
RAA, the Suppliers contend that AEP-Ohio may seek a cost-based rate by making a filing at
FERC under Section 205 of the FPA, but only if there is no state compensation mechanism in
place. The Suppliers add that the purpose of this proceeding is to establish the appropriate
state compensation mechanism and that a state compensation mechanism based on AEP-
Ohio’s embedded costs would be contrary to the intent of the RAA, which refers only to the
avoided cost rate. The Suppliers also note that allowing AEP-Ohio to recover its embedded
costs would grant the Company a higher return on equity (12.2 percent in 2013) than has
been allowed for any of its affiliates in other states and that is considerably higher than
what the Commission granted in the Company’s last rate case (RESA Ex. 103). Finally, the -
Suppliers maintain that AEP-Ohio’s proposed cost-based capacity pricing mechanism
would preclude CRES providers from making attractive offers, could resulf in shopping
customers subsidizing non-shopping customers, and would destroy Ohio’s growing
competitive retail electricity market.

The Suppliers also believe that the two-tier capacity pricing mechanism that has been
in effect is inequitable and inefficient and that a single RPM-based rate should be in place
for all shopping customers. The Suppliers argue that the RPM price is the most fransparent,
market-based price for capacity, and is necessary as part of AEP-Ohio’s three-year transition
to market,
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OEG argues that the Commission should establish either the annual or the average
RPM price for the next three PJM planning years as the price that AEP-Ohio can charge
CRES providers under the state compensation mechanism for its FRR capacity obligations.
OEG notes that use of the three-year average RPM price of $69.20/ MW-day would mitigate
some of the financial impact on AEP-Ohio from fluctuating future RPM prices and ease the
Company’s transition out of FRR status. OEG adds that the two-tier capacity pricing
mechanism should not be continued and that a single price should be charged for all CRES
providers. OEG notes that its position in this case has been guided by the Commission’s
twin goals, as expressed to FERC, of promoting competition, while also ensuring that AEP-
Ohio has the necessary capital to maintain reliability. OEG believes that AEP-Ohio’s
proposed capacity pricing mechanism represents a drastic departure from past precedent
that would deter shopping and undermine the benefits of retail competition, which is
contrary to the Commission’s goal of promoting competition. With respect to OEG's
position that a three-year RPM price average could be used, AEP-Ohio notes that the
concept was raised for the first time in OEG's initial brief, is without evidentiary support,
and should be rejected.

OMA and OHA assert that, because the Commission has already established RPM-
based capacity pricing as the state compensation mechanism, AEP-Ohio has the burden, as
the entity challenging the state compensation mechanism, of proving that it is unjust and
unreasonable,. OMA and OHA further assert that AEP-Ohio has failed to sustain its burden.
OMA and OHA believe that RPM-based capacity pricing is a just, reasonable, and lawful
basis for the state compensation mechanism. According to OMA and OHA, AEP-Ohjo has
not demonstrated that RPM-based capacity pricing would cause substantial financial harm
to the Company. OMA and OHA note that AEP-Ohio’s projections are based on unrealistic
and unsubstantiated shopping assumptions, with 65 percent of residential customers, 80
percent of commercial customers, and 90 percent of industrial customers switching by the
end of 2012 (AEP-Ohio Ex. 104 at 4-5). OMA and OHA believe that RPM-based capacity
pricing would not impact AEP-Ohio’s ability to attract and invest capital, noting that the
Company continues to invest capital regardless of its capacity costs for shopping customers
and has no need or plan to attract or invest capital in additional capacity (IEU-Ohio Ex. 104;
Tr.1at 36, 128-131; Tr. V at 868). On the other hand, OMA and OHA argue that AEP-Ohio’s
proposed capacity pricing mechanism would substantially harm customers and CRES
providers and violate state policy, as it would significantly restrict the ability of customers
to shop and enjoy savings; would unfairly deny customers access to market rates for
capacity when market rates are low, and subject customers to market rates when they are
high; and would harm economic development and recovery efforts. OMA and OHA urge
the Commission to ensure that all- customers in Ohio are able to take advantage of
historically low capacity prices and have access to the lowest possible competitive electricity
rates, as a means to stimulate and sustain economic growth.
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OCC contends that AEP-Ohio’s proposed capacity pricing mechanism should be
rejected because it is contrary to the plain language of the RAA, which provides that, if a
state compensation mechanism exists, its pricing prevails, According to OCC, the
Commission established RPM-based capacity pricing as the state compensation mechanism
in its Decernber 8, 2010, entry. OCC notes that FERC has already rejected AEPSC's attempt
to establish a formula rate for capacity in Ohio in light of the Commission’s adoption of
RPM-based capacity pricing as the state compensation mechanism. OCC further notes fhat
AEP-Ohio’s proposed capacity pricing mechanism is inconsistent with economic efficiency
and contrary to state policy. OCC’s position is that the Commission should find that RPM-
based capacity pricing is appropriate, _given the precedent already established by the
Commission and FERC, and in light of the fact that AEP-Ohio has historically used RPM-
based pricing for capacity sales to CRES providers.

NFIB urges the Comumission to base AEP-Ohio’s capacity compensation on RPM
prices. NFIB adds that AEP-Ohio’s proposed capacity pricing mechanism does not promote
competition and would prevent small business owners from taking advantage of
historically low market prices over the next several years. NFIB believes that AEP-Ohio
would earn a healthy return on equity under RPM-based capacity pricing and that the
Company has failed to establish how it would be better equipped to transition to the RPM
market, if its cost-based pricing mechanism is approved. ’

Dominion Retail recommends that the Commission continue to employ RPM-based
Capacity pricing as the state compensation mechanism, as market-based pricing is
fundamental to the development of a robust competitive market in AEP-Ohio’s service
territory.  According to Dominion Retail, RPM-based capacity pricing would not require
AEP-Ohio, shareholders, or 850 customers to subsidize CRES providers, as the Company
contends. Dominion Retail notes that AEP-Ohio proposed cost-based capacity pricing only
when it became apparent that market-based energy and capacity charges would permit
CRES providers to compete effectively for customers in the Company’s service territory for
the first time. Dominion Retail adds that AEP-Ohio’s underlying motivation is to constrain
shopping and that allowing the Company to charge a cost-based capacity rate would be
contrary to the state policy of promoting competition. Dominion Retail argues that Ohio
law does not require that capacity pricing be based on embedded costs. Dominion Retail
points out that AEP-Ohio’s status as an FRR Entity does not mean that the state
compensation mechanism must be based on embedded costs. Dominion Retail notes that
Duke Energy Ohio, Inc. will also be an FRR Entity until mid-2015, and that it nevertheless
uses RPM-based capacity pricing. Dominion Retail further notes that Amended Substitute
Senate Bill No. 3 (SB 3) eliminated cost-of-service-based ratemaking for generation service.
Dominion Retail asserts that AEP-Ohio is unrealistic in assuming that CRES providers
Would be able to compete successfully if AEP-Ohio’s proposed capacity pricing is adopted.
Dominion Retail points out that even AEP-Chio witness Allen agrees that the Company’s
Proposed capacity pricing would stifle competition in the residential market (Tr. I at 669-
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670). Finally, Dominion Retail points out that AEP-Ohio’s proposed cost-based capacity
pricing mechanism is nowhere near the Company’s capacity propesal pending in 11-346,
which would provide for a capacity rate of $146/ MW-day for some shopping custorers
and $255/MW-day for the rest. Dominion Retail contends that this fact demonstrates AEP-
Ohio’s willingness to provide capacity at a rate less than what it has proposed in this case
and also undercuts the Company’s confiscation argument.

The Schools also request that the Commission retain RPM-based capacity pricing.
The Schools argue that, if AEP-Ohio’s proposed capacity pricing mechanism is adopted, the
rate would likely be passed through to the Ohio schools that are served by CRES providers,
and that these schools would suffer rate shock in violation of Section 4928.02(A), Revised
Code (Schools Ex. 101 at 9). Additionally, the Schools believe that Ohio schools that do not
currently receive generation service from a CRES provider would be deprived of the
opportunity to shop, in violation of Section 4928.02(C), Revised Code (Schools Ex. 101 at 10-
11). Finally, the Schools contend that approval of AEP-Ohio’s proposed capacity pricing
mechanism would likely result in cuts to teaching and staff positions, materials and
equipment, and programs, in violation of Section 4928.02(N), Revised Code (Schools Ex. 101
at10).

Dulke also contends that the Commission should adopt RPM-based capacity pricing
as the state compensation mechanism, which is consistent with state policy supporting
competition. Duke asserts that, pursuant to the RAA, an FRR Entity may only apply to
FERC for cost-based compensation for its FRR capacity obligations, if there is no state
compensation mechanism in place. According to Duke, neither the RAA nor Ohio law
grants AEP-Ohio the right to recover its embedded costs. Duke notes that, under Ohio law,
capacity is a competitive generation service that is not subject to cost-based ratemaking,

Exelon and Constellation assert that, if AEP-Ohio’s proposed capacity pricing
mechanism is approved, retail competition in the Company’s service territory will be stifled
and customers will bear the cost. Exelon and Constellation cite numerous reasons
supporting their position that AEP-Ohio’s proposal should be rejected in favor of RPM-
based capacity pricing: Ohio law does not require that the state compensation mechanism
be based on cost; AEP-Ohio’s status as an FRR Entity does not entitle it to cost-based
capacity pricing; AEP-Ohio, even as an FRR Entity, could have elected to participate in the
RPM auction for 2014, rather than self-supply more expensive capacity, putting its own
interests above those of customers; RPM-based capacity pricing is consistent with state
policy promoting the development of competitive markets, whereas the Company’s
proposal is not; the Company should not be allowed to unilaterally apply better-of-cost-or-
market pricing; CRES providers are captive to AEP-Ohio, given the requirement that
capacity be committed more than three years in advance of delivery; Ohio law requires
comparable and nondiscriminatory access to CRES and RPM-based capacity pricing is used
throughout Ohio except in AEP-Ohio’s service territory; and adopting RPM-based capacity
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pricing would avoid the need to determine an arbitrary estimate of the Company’s cost of
service for capacity and, in any event, B 3 eliminated full cost-of-service analysis. Exelon
and Constellation note that 11-346 is the proper forum in which to determine whether AEP-
Ohio requires protection to maintain its financial integrity. Exelon and Constellation
further note that they would support reasonable measures that comport with a timely
transition to a fully competitive market and resolution of related issues in 11-346, if such
measures are shown to be necessary.

IGS contends that RPM-based capacity pricing is the clear choice over AEP-Ohio’s
proposed capacity pricing mechanism. IGS points out that RPM-based capacity pricing
already exists, was neutrally created, applies all over the region, is market-based, is
nondiscriminatory, and provides the correct incentives to assure investment in generation
resources. On the other hand, AEP-Ohio’s proposal, according to IGS, was devised by the
Company, for this case and this case only, returns Chio to a cost-based generation
regulatory regime, shows no relationship to short- or long-term generation adequacy, and
could stifle competition. IGS notes that RPM-based capacity pricing fully comports with
Ohio law in that it is market-based pricing and would support the continued development
of Ohio’s competitive market; would avoid subsidies and discriminatory pricing; would
assure adequate resources are available to provide stable electric service; and would avoid
any legal problems associated with extending the transition to competition. IGS asserts that
AEP-Ohio’s proposed capacity pricing would be contrary to Ohio law in that it would harm
the development of competition; result in anticompetitive subsidies; and viclate Ohio’s
transition laws. 1G5 also notes that AEP-Ohio’s justifications for recovering embedded costs
are refuted by the evidence and disregard state policy. IGS contends that RPM-based
capacity pricing does not raise reliability concerns or subsidize CRES providers. IGS argues
that AEP-Ohio has a fundamental disagreement with state policy. IGS notes that AEP-
Ohio’s judgment as to the wisdom of state policy is irrelevant, given that it has been
codified by the General Assembly and must be effectuated by the Commission.

Finally, Kroger asserts that the most economically efficient price and the price that
AEP-Ohio should be required to charge CRES providers for capacity is the RPM price.

d. Conclusion

Initially, the Commission notes that a state compensation mechanism, as referenced
in the RAA, has been in place for AEP-Ohio for some time now, at least since issuance of the
December 8, 2010, entry, which expressly adopted RPM-based capacity pricing as the state
compensation mechanism for the Company during the pendency of this case. The state
cornpensation mechanism was subsequently modified by the Commission’s March 7, 2012,
and May 30, 2012, entries granting AEP-Ohio’s requests for interim relief. No party appears
to dispute, at least in this proceeding, that the Commission has adopted a state
compensation mechanism for AEP-Ohio.,
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Given that there is, and has continually been, a state compensation mechanism in
place for AEP-Ohio from the beginning of this proceeding, the issue for our consideration is
whether the state compensation mechanism, on a going-forward basis, must or should be
modified such that it is based on cost. AEP-Ohio contends that the state compensation
mechanism must be amended so that the Company is able to recover its embedded costs of
capacity. All of the intervenors and Staff oppose AEP-Ohio’s request and advocate instead
that the Commission retain the RPM-based state compensation mechanism, as it was
established in the December 8, 2010, entry.

Pursuant to Section 4905.22, Revised Code, all charges for service shall be just and
reasonable and not more than allowed by law or by order of the Commission, In this case,
AEP-Ohio asserts that its proposed compensation for its FRR capacity obligations is just and
reasonable and should be adopted by the Commission. Specifically, AEP-Ohio asserts that
its proposed cost-based capacity pricing is consistent with state policy, will promote
alternative competitive supply and retail competition, and will ensure the Company’s
ability to attract capital investment to meet its FRR capacity obligations. All of the
intervenors and Staff, on the other hand, recommend that market-based RPM capacity
pricing should be approved as the state compensation mechanism for AEP-Ohio. As
discussed above, there is a general consensus among these parties that RPM-based capacity
pricing is just and reasonable, easily implemented and understood, and consistent with
state policy. Staff and intervenors further agree that RPM-based capacity pricing will fulfill
the Commission’s stated goals of both promoting competition and ensuring that AEP-Ohio
has the required capital to maintain service reliability.

As discussed above, the Commission finds that it has jurisdiction to establish a state
compensation mechanism in this case pursuant to its general supervisory authority found in
Sections 4905.04, 4905.05, and 4905.06, Revised Code. We further find, pursuant to our
regulatory authority under Chapter 4905, Revised Code, as well as Chapter 4909, Revised
Code, that it is necessary and appropriate to establish a cost-based state compensation
mechanism for AEP-Ohio. Those chapters require that the Commission use traditional rate
base/rate of return regulation to approve rates that are based on cost, with the ultimate
objective of approving a charge that js just and reasonable consistent with Section 4905.22,
Revised Code. Although Chapter 4928, Revised Code, provides for market-based pricing
for retail electric generation service, those provisions do not apply because, as we noted
earlier, capacity is a wholesale rather than a retail service. The Commission’s obligation
under traditional rate regulation is to ensure that the jurisdictional utilities receive
reasonable compensation for the services that they render. We conclude that the state
compensation mechanism for AEP-Ohio should be based on the Company’s costs.
Although Staff and intervenors contend that RPM-based capacity pricing is just and
reasonable, we note that the record indicates that the RPM-based price for capacity has
decreased greatly since the December 8, 2010, entry was issued, and that the adjusted RPM
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rate currently in effect is substantially below all estimates provided by the parties regarding
AEP-Ohio’s cost of capacity (AEP-Ohio Ex. 102 at 21, 22; FES Ex. 103 at 55; Staff Fx. 105 at
Ex. ESM-4). The record further reflects that, if RPM-based capacity pricing is adopted, AEP-
Ohio may earn an unusually low return on equity of 7.6 percent in 2012 and 2.4 percent in
2013, with a loss of $240 million between 2012 and 2013 (AEP-Ohio Ex. 104 at 3-5, Ex. WAA-
L; Tr. Il at 701). In short, the record reveals that RPM-based capacity pricing would be
insufficient to yield reasonable compensation for AEP-Ohio’s provision of capacity to CRES
providers in fulfillment of its FRR capacity obligations,

However, the Commission also recognizes that RPM-based capacity pricing will
further the development of competition in the market (Exelon Ex. 101 at 7; OEG Ex. 102 at
11), which is one of our primary objectives in this proceeding. We believe that RPM-based
capacity pricing will stimulate true competition among suppliers in AEP-Ohio’s service
territory.  We also believe that RPM-based capacity pricing will facilitate AEP-Ohio’s
transition to full participation in the competitive market, as well as incent shopping. RPM-
based capacity pricing has been used successfully throughout Ohio and the rest of the PJM
region and puts electric utilities and CRES providers on a level playing field (FES Ex. 101 at
50-51; FES Ex. 102 at 3). RPM-based capacity pricing is thus a reasonable means of
promoting shopping in AEP-Ohio’s service territory and advancing the state policy
objectives of Section 4928.02, Revised Code, which the Commission is required to effectuate
pursuant to Section 4928.06(A), Revised Code.

Therefore, with the intention of adopting a state compensation mechanism that
achieves a reasonable outcome for all stakeholders, the Commission directs that the state
compensation mechanism shall be based on the costs incurred by the FRR Entity for its FRR
capacity obligations, as discussed further in the following section. However, because the
record in this proceeding demonstrates that RPM-based capacity pricing will promote retail
electric competition, we find it necessary to take appropriate measures to facilitate this
important objective. For that reason, the Commission directs AEP-Ohio to charge CRES
providers the adjusted final zonal PJM RPM rate in effect for the rest of the RTO region for
the current PJM delivery year (as of today, approximately $20/ MW-day), and with the rate
changing annually on June 1, 2013, and June 1, 2014, to match the then current adjusted final
zonal PJM RPM rate in the rest of the RTO region. Further, the Commission will authorize
AEP-Ohio to modify its accounting procedures, pursuant to Section 4905.13, Revised Code,
to defer incurred capacity costs not recovered from CRES provider billings during the ESP
period to the extent that the total incurred capacity costs do not exceed the capacity pricing
that we approve below. Moreover, the Commission notes that we will establish an
appropriate recovery mechanism for such deferred costs and address any additional
financial considerations in the 11-346 proceeding, We also find that AEP-Chio should be
authorized to collect carrying charges on the deferral based on the Company’s weighted
average cost of capital, until such time as a recovery mechanism is approved in 11-346, in
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order to ensure that the Company is fully compensated. Thereafter, AEP-Ohio should be
authorized to collect carrying charges at its long-term cost of debt.

Additionally, the Commission directs that the state compensation mechanism that
we approve today shall not take effect until our opinion and order is issued in 11-346, or
until August 8, 2012, whichever is sooner. Until that time, the interim capacity pricing
mechanism that we approved on March 7, 2012, and extended on May 30, 2012, shall remain
in place. In further extending the interim capacity pricing mechanism, we recognize that
11-346 and the present proceeding are intricately related. In fact, AEP-Ohio has put forth an
entirely different capacity pricing mechanism in 11-346 as a component of its proposed ESP.
Although this case has proceeded separately so that an evidentiary record on the
appropriate capacity cost pricing/recovery mechanism could be developed, there is an
overlap of issues between the two proceedings. For that reason, we find that. the state
compensation mechanism approved today should become effective with the issuance of our
order in 11-346, which will address AEP-Ohic’s comprehensive rate package, including its
capacity pricing proposal, or August 8, 2012, whichever occurs first.

We note that the state compensation mechanism, once effective, shall remain in effect
until AEP-Ohio’s transition to full participation in the RPM market is complete and the
Company is no longer subject to its FRR capacity obligations, which is expected to occur on
or before June 1, 2015, or until otherwise directed by the Commission.

The Commission believes that the approach that we adopt today appropriately
balances our objectives of enabling AEP-Ohio to recover its costs for capacity incurred in
fulfilling its FRR capacity obligations, while promoting the further development of retail
competition in the Company’s service territory.

3. What should the resulting compensation be for AEP-Ohio’s FRR
capacity obligations?

a. AEP-Ohio

AEP-Ohio’s position is that the appropriate cost-based capacity price to be charged to
CRES providers is $355.72/ MW-day, on a merged company basis, before consideration of
any offsetting energy credit. AEP-Ohio notes that the formula rate approach recommended
by Company witness Pearce is based upon the average cost of serving the Company’s LSE
obligation Ioad (both the load served directly by AEP-Ohio and the load served by CRES
providers) on a dollar-per-MW-day basis. AEP-Ohio further notes that, because the
Company supplies its own generation resources to satisfy these load obligations, the cost to
provide this capacity is the actual embedded capacity cost of its generation. AEP-Ohic’s
formula rate template was modeled after, and modified from, the capacity portion of a
FERC-approved template used to derive the charges applied to wholesale sales made by
Southwestern Electric Power Company, an affiliate of the Company, to the cities of Minden,
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Louisiana and Prescott, Arkansas. AEP-Chio notes that Dr. Pearce’s formula rate approach
is transparent and, if adopted, would be updated annually by May 31 to reflect the most
current input data, most of which is publicly available and taken directly from the
Company’s FERC Form 1 and audited financial statements (AEP-Ohio Ex. 102 at 8). AEP-
Ohic adds that its proposed formula rate template would promote rate stability and result
in a reasonable return on equity of 12.2 percent in 2013, based on a capacity price of
$355.72/MW-day (Tr. Il at 12-25; AEP-Ohio Ex. 142 at 21-22).

AEP-Ohio contends that its proposed cost-based capacity pricing roughly
approximates and is, therefore, comparable to the amount that the Company receives from
its 550 customers for capacity through base generation rates (AEP-Chio Ex. 142 at 19-20; Tr.
IT at 304, 350).

b. Staff

If the Commission determines that RPM-based capacity pricing is not appropriate for
AEP-Ohio, Staff proposes an alternate capacity rate of $146.41/ MW-day, which accounts for
energy margins as well as certain cost adjustments to the Company’s proposed capacity
pricing mechanism. Staff notes that its alternate rate may offer more financial stability to
AEP-Ohio than RPM-based capacity pricing over the next three years, and is just and
reasonable unlike the Company’s excessive rate proposal. Staff finds that its alternate rate
would appropriately balance the interests of AEP-Ohio in recovering its embedded costs to
meet its FRR capacity obligations and attracting capital investment, while also promoting
alternative competitive supply and retail competition.

According to Staff, the reduction of AEP-Ohio’s proposed rate of $355.72/ MW-day to
Staff'’s alternative recommendation of $146.41/ MW-day is a result of removing and
adjusting numerous items, including return on equity; rate of return; construction work in
progress (CWIP); plant held for future use (PHFFU); cash working capital (CWC); certain
prepayments, including a prepaid pension asset and the related accumulated deferred
income taxes; accumulated deferred income taxes; payroll and benefits for eliminated
positions; 2010 severance program cost; income tax expense; domestic production activities;
payroll tax expense; capacity equalization revenue; ancillary services revenue; and energy
sales margin and ancillary services receipts. In terms of the return on equity, Staff witness
Smith used ten percent for CSP and 10.3 percent for OP, because these percentages were
adopted by the Commission in AEP-Ohio’s recent distribution rate case (Staff Ex. 103 at 12-
13)# Staff notes that CWIP was properly excluded from rate base because AEP-Ohio has
not demonstrated that the requirements of Section 4909.15 or 4928.143, Revised Code, have
been met (Staff Ex. 103 at 14-15). Staff also excluded PHFFU from rate base, as the plant in

8 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company, Individually
and, if Their Proposed Merger is Approved, us a Merged Company (collectively, AEP Ohiv) for an Increase in
Electric Distribution Rates, Case No. 11-351-EL-AIR, ef al.
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question is not used and useful and AEP-Ohio has given no indication as to when it will
become so (Staff Ex. 103 at 16). CWC was excluded by Staff because AEP-Ohio did not
prepare a lead-lag study or otherwise demonstrate a need for CWC (Staff Ex. 103 at 18-21).
Staff excluded AEP-Ohio’s prepaid pension asset for numerous reasons, mainly because the
Company did not demonstrate that it has a net prepaid pension asset and its FERC Form 1
for 2010 suggests that there is actually a net liability; pension funding levels are the result of
discretionary management decisions regarding the funding of defined benefit pensions; and
pension expense is typically included in the determination of CWC in a lead-lag study,
which was not provided (Staff Ex. 103 at 21-31). Staff further excluded nonrecurring costs
related to the significant number of positions that were permanently eliminated as a result
of AEP-Ohio’s severance program in 2010 (Staff Ex. 1-3 at 43-52).

AEP-Ohio responds that Mr. Smith's downward adjustments and elimination of
certain costs from Dr. Pearce’s calculations are fundamentally flawed in that Dr. Pearce's
formula rate approach is based on a formula rate template that was approved by FERC.
AEP-Ohio also counters that adjustments made by Mr. Smith to the return on equity,
operations and maintenance expenses attributable to severance programs, prepaid pension
assets, CWC, CWIP, and PHFFU understate the Company’s costs and contradict prior
orders and practices of both the Commission and FERC. With respect to the return on
equity, AEP-Chio notes that Mr. Smith’s adjustment was inappropriately taken from the
stipulation in the Company’s recent distribution rate case and that Mr. Smith agreed that
the competitive generation business is more risky than the distribution business (Staff Ex.
103 at 12-13; Tr. IX at 1991, 1993; AFP-Ohio Ex. 142 at 17). AEP-Ohio contends that the
Commission should adopt a return on equity of 11.15 percent as recommended by
Dr. Pearce or, at a minimum, a return on equity of 10.5 percent, which AEP-Ohio claims is
consistent with a return on equity that the Commission has recently recognized for certain
generating assets of the Company (AEP-Ohio Ex. 142 at 17-18). AEP-Chio further contends
that Mr. Smith’s elimination of certain severance costs and prepaid pension expenses is
inconsistent with the Commission’s ireatment of such costs in the Company’s recent
distribution rate case, and that the $39.004 million in severance costs should be amortized
over three years (AEP-Ohio Ex. 142 at 17). AEP-Ohio argues that Mr. Smith’s elimination of
CWIP and CWC is inconsistent with FERC practice.

Additionally, AEP-Ohio asserts that Staff witnesses Smith and Harter failed to
account for nearly $66.5 million in certain energy costs incurred by the Company, including
Production-Related Administrative & General Expenses, Return on Production-Related
Investments, Production-Related Depreciation Expenses, and Production-Related Income
Taxes. According to AEP-Ohio, due to these trapped costs, Mr. Smith’s capacity charge is
understated by $20.11/MW-day on a merged company basis (AEP-Ohio Ex. 143 at 3, 5-6).
AEP-Ohio witness Allen incorporated this amount in his calculation of what Staff’s capacity
rate would be, as modified by his recommended energy credit and cost-of-service
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adjustments, and reached a resulting capacity rate of $291.58/ MW-day (AEP-Ohio Ex. 142
at 18; Tr. XI at 2311),

c¢. Intervenors

It the Commission believes that it is appropriate to consider AEP-Ohio’s embedded
costs, FES argues that the Company's true cost of capacity is $78.53/ MW-day, after
adjustments are made to reflect the removal of stranded costs and post-2001 generation
investment, as well as an appropriate offset for energy sales. At most, FES contends that it
should be $90.83/MW-day, if a further adjustment is made to credit back to AEP-Ohio the
capacity equalization payments for the Company’s Waterford and Darby plants, which
were acquired in 2005 and 2007. FES also recommends that the Commission require AEP-
Ohio to unbundle its base generation rate into energy and capacity components, which
- would ensure that the Company is charging the same price for shopping and non-shopping
custorners and allow customers to compare offers from CRES providers with the
Company’s tariff rates (FES Ex. 103 at 22).

The Suppliers note that, if the Commission finds that RPM-based capacity pricing is
confiscatory or otherwise fails to compensate AEP-Ohio adequately, a nonbypassable
stabilization charge, such as the rate stability rider rate proposed by the Company in 11-346,
would be appropriate and should be considered in that case. OMA and OHA respond by
arguing that any suggestion that rates should be raised without any justification, other than
reaching a level that is high enough to ensure that CRES providers are able to compete with
AEP-Ohio, tramples on customer interests and should be rejected by the Commission.

As discussed in greater detail below, OEG recommends that AEP-Ohio’s capacity
charge should be no higher than $145.79/ MW-day, which was the RPM-based price for the
2011/2012 PIM delivery year, and only if the Commission determines that the prevailing
RPM price is not sufficient compensation (OEG Ex. 102 at 9-10). OEG argues that a capacity
charge of $145.79/MW-day provided a more than sufficient return on equity for AEP-Ohio,
as well as fostered retail competition in its service territory (OEG Ex. 102 at 10-11). As part
of this recommendation, OEG urges the Commission adopt an earnings stabilization
mechanism (ESM) in the form of an annual review to gauge whether AEP-Ohio’s earnings
are too high or too low (OEG Ex. 102 at 15-21).

{)  Should there be an offsetting energy credit?
a) AEP-Ohic
AEP-Ohio does not recommend that the Commission adopt an energy credit offset to
the capacity price, given that PJM maintains separate markets for capacity and energy

(AEP-Ohio Ex. 102 at 13). AEP-Ohio witness Pearce, however, offers a recommendation for
how an energy credit should be devised, if the Commission determines that an energy
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credit is appropriate. Dr. Pearce’s template for the calculation of energy costs is derived
from the same formula rate template discussed above and approved by FERC (AEP-Ohio
Ex. 102 at 14). The energy credit would be calculated as the difference between the
revenues that the historic load shapes for CSP and OP, including all shopping and non-
shopping load, would be valued at using locational marginal prices {LMP) that settle in the
PJM day-ahead market, less the cost basis of this energy (AEP-Ohio Ex. 102 at Ex. KDP-1
through KDP-5). According to Dr. Pearce, the calculation relies upon a fair and reasonable
proxy for the energy revenues that could have been obtained by CSP and OP by selling
equivalent generation into the market (AEP-Ohio Ex. 102 at 15). AEP-Ohio contends that, if
an energy credit is used to partially offset the demand charge, it should reflect actual energy
margins for 2010 in order to best match the corresponding cost basis for calculating the
demand charge. Dr. Pearce recommends that energy margins from OSS that are properly
attributed to capacity sales to CRES providers should be shared on a 50/50 basis between
AEP-Ohio and CRES providers (AEP-Ohio Ex. 102 at 18). Additionally, Dr. Pearce
recommends that any energy credit be capped at 40 percent of the capacity charge that
would be applicable with no energy credit, as a means to ensure that the credit does not
grow so large as to reduce greatly capacity payments from CRES providers in times of high
prices {AEP-Ohio Ex. 102 at 18),

b) Staff

As discussed above, Staff recommends that AEP-Ohio’s compensation for its FRR
capacity obligations be based on RPM pricing. Alternatively, Staff proposes a capacity rate
of $14641/MW-day, which includes an offsetting energy credit and ancillary services
credit. In calculating its proposed energy credit, Staff developed a forecast of total energy
margins for AEP-Ohio’s generating assets, using a dispatch market model known as
AURORAxmp, which is licensed by Staff’s consultant in this case, Energy Ventures
Analysis, Inc. (EVA), as well as by AEP-Ohio and others (Staff Ex. 101 at 6; Tr. X at 2146,
2149; Tr. XII at 2637).

AEP-Ohio contends that Staff's black-box methodology for calculation of the energy
credit is flawed in several ways and produces unrealistic and grossly overstated results.
Specifically, AEP-Ohio argues that the AURORAxmp model used by Staff witnesses Harter
and Medine is not well-suited for the task of computing an energy credit and that EVA
implemented the model in a flawed manner through use of inaccurate and inappropriate
input data and assumptions, which overstates gross energy margins for the period of June
2012 through May 2015 by nearly 200 percent (AEP-Ohio Ex. 144 at 8-25; AEP-Ohio Ex, 142
at 2-14). AEP-Ohic notes that, among other flaws, Staff’s proposed energy credit
understates fuel costs for coal units, understates the heat rates for gas units, overstates
market prices {e.g., use of zonal rather than nodal prices, use of forecasted LMP rather than
forward energy prices), fails to account for the gross margins allocable to the Company’s
full requirements contract with Wheeling Power Company, and fails to account for the fact
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that the pool agreement limits the gross margins retained by the Company. AEP-Ohio
argues that Company witness Allen proposed a number of conservative adjustments that
should, at a minimum, be made to Staff’s approach, resulting in an energy credit of
$47.46/MW-day (AEP-Ohio Ex. 142 at 4-14). AEP-Ohio adds that the documentation of
EVA’s approach is incomplete, inadequate, and cannot be sufficiently tested or validated;
the data used in the model and the model itself cannot be reasonably verified; EVA’s quality
control measures are deficient; and the execution of EVA’s analysis contains significant
errors and has not been performed with requisite care (AEP-Ohio Ex. 144 at 13-18).

Additionally, AEP-Ohio points out that Staff's proposed energy credit wrongly
incorporates OSS margins not related to capacity sales to CRES providers and also fails to
properly reflect the impact of the pool agreement. Specifically, AEP-Chio contends that, if
an energy credit is adopted, it should reflect only the 0SS margins attributable to energy
that is freed up due to capacity sales to CRES providers. AEP-Ohio further notes that Staff
inappropriately assumes that 100 percent of the margins associated with retail sales to S50
customers are available to be offset against the cost of capacity sold to CRES providers,
which is inconsistent with the terms of the pool agreement, pursuant to which the
Company’s member load ratio share is 40 percent. AFEP-Ohio believes that there is no
reason to include margins associated with retail sales to SSO customers in an energy credit
calculation intended to price capacity for shopping load. In accordance with Mr. Allen's
recommendations, AEP-Ohio concludes that, if Staff's proposed energy credit is adopted by
the Commission, it should be adjusted to $47.46/ MW-day. Alternatively, AEP-Ohio notes
that Mr. Allen's proposed adjustments (AEP-Ohio Ex. 142 at 14) to Staff's energy credit
could be made individually or in combination to the extent that the Commission agrees
with the basis for each adjustment. AEP-Ohio adds that Company witness Nelson also
offered additional options for an energy credit calculation, with the various methods
converging around $66/MW-day for the energy credit (AEP-Ohio Ex. 143 at 8, 12-13, 17).
As a final option, AEP-Ohio states that the Commission could direct Staff to calculate an
energy credit that is consistent with the forward prices recornmended by Staff for use in the
market rate option price comparison test in 11-346, which the Company believes would
reduce Staff’s energy credit by approximately $50/ MW-day.

¢} Intervenors

FES argues that AEP-Ohio’s formula rate should include an offset for energy-related
sales or else the Company would double recover its capacity costs. FES notes that an energy
credit is appropriate because AEP-Ohio recovers a portion of its fixed costs through energy-
related sales for resale, and is also necessary to avoid an above-market return on equity for
the Company. (FES Ex. 103 at 45-46, 49-50.) FES adds that all of AEP-Ohio’s OSS revenues
should be included as a credit against capacity costs and that no adjustment should be
made to account for the pool agreement, given that the pool agreement could have been
modified to account for retail shopping, as well as that the Company proposes to recover its
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embedded capacity costs both from shopping customers and off-system energy sales (FES
Ex. 103 at 47; Tr. I at 29-30). At minimum, FES believes that AEP-Ohio should account for
its portion of OSS revenues, after pool sharing, in its capacity price. (FES Ex. 103 at 48-49.)
¥ RPM-based capacity pricing is not required by the Commission, FES recommends that
FES witness Lesser's energy credit, which simply uses AFP-Ohio’s FERC account
information without adjustments to account for the pool agreement, be adopted. FES notes
that Dr. Lesser determined that AEP-Ohio overstated its capacity costs by $178.1 million by
failing to include an offset for energy sales.

OCC notes that it would be unjust and unreasonable for AEP-Ohio to be permitted to
recover any of its embedded generation costs from customers, particularly without any
offset for energy sales. OCC argues that, if the Commission adopts a cost-based capacity
pricing mechanism, an energy credit that accounts for profits from (OSS is warranted to
ensure that AEP-Ohio does not recover embedded capacity costs from CRES providers, as
well as recover some of those same costs from off-system energy sales, resulting in double
recovery.

()  Does the Company’s proposed cost-based capacity pricing
mechanism constitute a request for recovery of stranded

generation investment?

a) Intervenors

FES argues that SB 3 required that all generation plant investment occurring after
January 1, 2001, be recovered solely in the market. FES notes that AEP-Ohio admits, in its
recently filed corporate separation plan,® that it can no longer recover stranded costs, as the
transition period for recovery of such costs is long over. FES adds that AEP-Ohio witness
Pearce failed to exclude stranded costs from his calculation of capacity costs. FES points out
that, pursuant to the stipulation approved by the Comumission in AFP-Ohio’s electric
transition plan (ETP) case, the Company waived recovery of its stranded generation costs
and, in any event, through depreciation accruals, has already fully recovered such costs.
FES also notes that Dr. Pearce’s calculation inappropriately includes costs for generation
plant investments made after December 31, 2000, and also seeks to recover the costs of
assets that will no longer be owned by the Company as of January 1, 2014, but will rather be
owned by AEP Generation Resources.

IEU-Ohio agrees with FES that AEP-Ohio agreed to forgo any claim for stranded
generation costs, which bars the Company’s untimely claim to generation plant-related
transition revenues. IEU-Ohio contends that AEP-Ohio seeks to impose what IEU-Ohio
considers to be a lost revenue charge on CRES suppliers serving shopping customers.

?  In the Matter of the Application of Ohio Power Company for Approval of Full Legal Corporate Separation and
Amendment to its Corporate Separation Plan, Case No. 12-1126-EL-UNC.
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Citing Sections 4928.141, 4928.38, and 4928.40, Revised Code, as well as AEP-Ohio’s
agreement to forgo recovery of generation transition revenues in its ETP case (Tr. I at 49-50;
FES Ex. 106; FES Ex. 107), OMA and OHA likewise contend that Ohio law prohibits the
Commission from establishing a state compensation mechanism that would authorize the
receipt of transition revenues or any equivalent revenues by AEP-Ohio as a means to
recover its above-market capacity costs.

Kroger argues that AEP-Ohio, through its requested compensation for its FRR
capacity obligations, seeks recovery of stranded generation transition costs in this case.
Kroger contends that such costs must be recovered in the market and that AEP-Ohio should
not be permitted to renege on the stipulation in the ETP case. Dominion Retail likewise
argues that AEP-Ohio should not be permitted to violate the terms of the ETP stipulation
and recover stranded above-market generation investment costs after the statutory period
for such recovery has expired. Dominion Retail believes that AEP-Ohio is effectively
seeking a second transition plan in this case. 1GS adds that the law is meaningless if utilities
may continue to require all customers to pay embedded generation costs after the transition
period has ended and that approval of AEP-Ohio’s proposed capacity pricing mechanism
would be contrary to the statutory requirements found in Sections 492838, 4928.39, and
4928.40, Revised Code. ‘

b) AEP-Ohio

AEP-Ohio responds that neither the provisions of 5B 3 nor the ETP stipulation are
applicable to this case. AEP-Ohio notes that the purpose of this proceeding is to establish a
wholesale capacity pricing mechanism based on the Company’s embedded capacity costs,
as opposed to the retail generation transition charges authorized by Section 4928.40,
Revised Code, which is what the Company agreed to forgo during the market development
period as part of the ETP stipulation. AEP-Ohio asserts that the issue of whether the
Company could recover stranded asset value from retail customers under SB3is a separate
matter from establishing a wholesale price that permits the Company’s competitors to use
that same capacity. AEP-Ohio adds that a conclusion that SB 3 precludes the Company
from recevering its capacity costs through a wholesale rate would conflict with the RAA
and be preempted under the FPA.

(il)  Should OEG’s alternate proposal be adopted?

a) QEG

OEG recommends that AEP-Ohio’s capacity pricing mechanism should be based on
RPM prices. As an alternative recommendation, if the Commission determines that AEP-
Ohio's capacity pricing should be higher than the prevailing RPM price, OEG suggests that
the capacity price should be no higher than $145.79/MW.-day, which was the RPM-based
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price for the 2011/2012 PJM delivery year. OEG believes that such price has proven
effective in providing a more than sufficient return on equity for AEP-Ohio, while still
fostering retail competition in the Company’s service territory. (OEG Ex. 102 at 10-11),
Additionally, OEG witness Kollen recommends that the Commission adopt an ESM to
ensure that AEP-Ohio’s earnings are neither too high nor too low and instead are
maintained within a Commission-determined zone of reasonableness. OFEG believes that
such an approach is appropriate, given the significant uncertainty regarding both the
proper compensation for AEP-Ohio’s FRR capacity obligations and the impact of various
charges on the Company’s earnings. In particular, Mr. Kollen suggests that an earnings
bandwidth be established, with a lower threshold return on equity of seven percent and an
upper threshold return on equity of 11 percent. If AEP-Ohio’s earnings fall below the lower
threshold of seven percent, then the Company would be allowed to increase its rates
through a nonbypassable ESM charge sufficient to increase its earnings to the seven percent
level. If earnings exceed the upper threshold of 11 percent, then AEP- Ohio would return
the excess earnings to customers through a nonbypassable ESM credit. If AEP-Ohio’s
earnings are within the earnings bandwidth, there would be no rate changes other than
those that operate to recover defined costs such as through the fuel adjustment clause.
Finally, Mr. Kollen notes that the Commission would have the discretion to make
modifications as circumstances warrant. (OEG. Ex. 102 at 15-21,) OEG believes that its
recommended lower threshold is reasonable as confirmed by the recent actual earned
returns of the AEP East affiliates, which averaged 6.8 percent in 2010 and 7.8 percent in 2011
(OEG Ex. 102 at 13). Additionally, AEP-Ohio’s adjusted return in 2011 was 11.42 percent,
just above its suggested upper threshold (OEG Ex. 102 at Ex. LK-3). Mr. Kollen explained
that AEP-Ohio’s earned return on equity would be computed in the same manner as under
the significantly excessive earnings test (SEET) of Section 4928.143(F), Revised Code,
although he believes that OSS margins should be included in the computation to be
consistent with certain other parties’ recommended approach of accounting for energy
margins in the calculation of a cost-based capacity price (OEG Ex. 102 at 10, 15, 18; Tr. VI at
1290.)

b) AEP-Ohio

AEP-Ohio urges the Commission to reject OEG’s alternate proposal. AEP-Ohio notes
that the upper threshold of 11 percent is significantly lower than any SEET threshold
previously applied to the Company and that the proposal would essentially render the
statutory SEET obsolete. According to AEP-Ohio, the Commission is without jurisdiction to
impose another, more stringent, excessive earnings test on the Company. AEP-Ohio also
argues that OEG's proposal would preclude the Company from exercising its right under
Section D.8 of Schedule 8.1 of the RAA to establish a cost-based compensation method.
AEP-Ohio believes that Mr. Kollen's excessive earnings test would offer no material
protection to the Company from undercompensation of its costs incurred to furnish
capacity to CRES providers, and that the test would be difficult to administer, cause
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prolonged litigation on an annual basis, and create substantial uncertainty for the Company
and customers.

- d. Conclusion

As discussed above, the Commission believes that AFEP-Ohio’s capacity costs, rather
than RPM-based pricing, should form the basis of the state compensation mechanism
established in this proceeding. Upon review of the considerable evidence in this
proceeding, we find that the record supports compensation of $188.88/ MW-day as an
appropriate charge to enable AEP-Ohio to recover its capacity costs for its FRR obligations
from CRES providers. We also find that, as a means to encourage the further development
of retail competition in AEP-Ohio’s service territory, the Company should modify its
accounting procedures to defer the difference between the adjusted RPM rate currently in
effect and AEP-Ohio’s incurred capacity costs, to the extent that such costs do not exceed
the capacity charge approved today. We believe that this approach successfully balances
the Commission’s objectives and the interests of the many parties to this proceeding,

The record reflects a range in AEP-Chio’s cost of capacity from a low of $78.53/ MW-
day, put forth by FES, to the Company’s high of $355.72/ MW-day, as a merged entity, with
Staff and OEG offering recommendations more in the middle of the range (AEP-Ohio Ex.
102 at 21; FES Ex. 103 at 55; Staff Ex. 105 at Ex. ESM-4; OEG Ex. 102 at 10-11). The
Commission finds that Staff's determination of AEP-Ohio’s capacity costs is reasonable,
supported by the evidence of record, and should be adopted as modified in this order.
Initially, we note that no party other than AEP-Ohio appears to seriously challenge Staff’s
recommended cost-based capacity pricing mechanism in this case. Additionally, we do not
believe that AEP-Ohio has demonstrated that its proposed charge of $355.72/ MW-day falls
within the zone of reasonableness, nor do we believe that FES' proposed charge of
$78.53/ MW-day would result in reasonable compensation for the Company’s FRR capacity
obligations.

The Commission believes that the approach used by Staff is an appropriate method
for determining AEP-Ohio’s capacity costs. In deriving its recommended charge, Staff
followed its traditional process of making reasonable adjustments to AEP-Ohio’s proposed
capacity pricing mechanism, which is based on the capacity portion of a formula rate
template approved by FERC for one of the Company’s affiliates and was modified by the
Company for use in this case with data from its FERC Form 1 (Staff Ex. 103 at 10-12; AEP-
Ohio Ex. 102 at 8, 9). As AEP-Ohio notes, FERC-approved formula rates are routinely used
by the Company’s affiliates in other states (AEP-Ohio Ex. 102 at 8; Tr. Il at 253). Given that
compensation for AEP-Chio’s FRR capacity obligations from CRES providers is wholesale
in nature, we find that AEP-Ohio’s formula rate template is an appropriate starting point for
determination of its capacity costs. From that starting point, Staff made a number of
reasonable adjustments to AEP-Ohio’s proposal in order to be consistent with the
Coramission’s ratemaking practices. Staff further adjusted AEP-Ohio’s proposed capacity
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pricing to account for margins from off-system energy sales and ancillary receipts (Staff Ex,
101 at 4). We agree with Staff, FES, and OCC that an offset for energy-related sales is
necessary to ensure that AEP-Ohio does not over recover its capacity costs through recovery
of its embedded costs as well as OSS margins (FES Ex. 103 at 45-46),

AEP-Ohio takes issue with the adjustments made by Staff witness Smith as well as
with EVA's calculation of the energy credit. The Commission believes that the adjustments
to AEP-Ohio’s proposed capacity pricing mechanism that were made by Statf witness Smith
are, for the most part, reasonable and consistent with our ratemaking practices in Ohio,
With regard to AEP-Ohjo’s prepaid pension asset, however, we agree with the Company
that Mr. Smith’s exclusion of this item was inconsistent with Staff's recommendation in the
Company’s recent distribution rate case {AEP-Ohio Ex. 129A; AEP-Ohio Ex. 129B), as well
as with our treatment of pension expense in other proceedings.1% We see no reason to vary
our practice in the present case and, therefore, find that AEP-Ohio’s prepaid pension asset
should not have been excluded. The result of our adjustment increases Staff’s
recommendation by $3.20/ MW-day (AEP-Ohio Ex. 142 at 16, Ex. WAA-RY). Similarly, with
respect to AEP-Ohic’s severance program costs, we find that Mr. Smith’s exclusion of such
costs was inconsistent with their treatment in the Company’s distribution rate case.
Amortization of the severance program costs over a three-year period increases Staff's
recommendation by $4.07/ MW-day. (AEP-Ohic BEx. 142 at 16-17.)  Further, upon
consideration of the arguments with respect to the appropriate return on equity, we find
that AEP-Ohio’s recommendation of 11.15 percent is reasonable and should be adopted. As
AEP-Ohio notes, Staff’s recommended return on equity was solely based on the negotiated
return on equity in the Company’s distribution rate case (Staff Ex. 103 at 12-13), which has
no precedential effect pursuant to the express terms of the stipulation adopted by the
Commission in that case. Our adoption of a return on equity of 11.15 percent increases
Statf’s recommendation by $10.09/ MW-day (AEP-Ohio Ex. 142 at 17). We also agree with
AEP-Ohio that certain energy costs were trapped in Staff's calculation of its recommended
capacity charge, in that Staff witness Smith regarded such costs as energy refated and thus
excluded them from his calculations, while EVA disregarded thern in its determination of
the energy credit. Accordingly, we find that Staff's recommendation should be increased by
$20.11/MW-day to account for these trapped costs. (AEP-Ohio Ex. 143 at 5-6.)

Additionally, the Commission finds, on the whole, that Staff's recornmended energy
credit, as put forth by EVA, is reasonable. AEP-Ohio raises a number of arguments as to
why Staff’s energy credit, as calculated by EVA, should not be adopted by the Commission.
In essence, AEP-Ohio fundamentally disagrees with the methodology used by EVA.
Although we find that EVA’s methodology should be adopted, we agree with AEP-Ohio

10 See, e.g., In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Huminating Company,
and The Toledo Edison Company for Authority to Increase Rates for Distribution Service, Modify Certain
Accounting Practices, and for Tarsff Approvals, Case No. 07-551-EL-AIR, ef al, Opinion and Order (January

" 21, 2009), at 16.
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that EVA’s calculation should have accounted for the Company’s full requirements
obligation to serve Wheeling Power Company, a point that Staff did not dispute in its briefs.
As AEP-Ohio witness Allen testified, the Company's sales to Wheeling Power Company
reduce the quantity of generation available for OSS and thus should have been reflected in
EVA’s calculation of OSS margins. (AEP-Chio Ex. 142 at 10-11, Ex. WAA-R5). The result of
this adjustment reduces Staff's recommended energy credit by $5/MW-day (AEP-Ohio Ex.
142 at 11, Ex. WAA-R5) to $147.41/MW-day. The overall effect of this adjustment, in
combination with the adjustments for AEP-Ohio’s prepaid pension asset, severance
program costs, return on equity, and trapped costs, results in a capacity charge of
$188.88/ MW-day.

We note that a charge of $188.88/MW-day is fairly in line with OEG’s alternate
recommendation that the capacity charge not exceed $145.79/MW-day, which was the
adjusted RPM rate in effect in the prior PJM delivery year that recently concluded (OEG Ex.
102 at 10-11). The close proximity of our approved charge with OEG's recommendation is
further confirmation that the approved charge falls within the zone of reasonableness.
Additionally, as OEG notes, a charge of $145.79/ MW-day afforded AEP-Ohio an adequate
return on equity. In 2011, AEP-Ohio earned a per books, unadjusted return of 10.21 percent,
or an adjusted return of 11.42 percent after adjustments for plant impairment expense and
certain non-recurring revenue (OEG Ex. 102 at 11, Ex. LK-3). At the same time, the capacity
charge was not 5o high as to hinder retail competition in AEP-Ohio’s service territory. In
the first quarter of 2011, the RPM price was $220.96/MW-day and only 7.1 percent of AEP-
Ohio’s total load had switched to a CRES provider, However, by the end of the year, with a
lower RPM price of $145.79/MW-day in effect, shopping had significantly increased in
AEP-Ohio’s service territory, with 19.10 percent of the Company’s total load having elected
to shop (specifically, 5.53 percent of the residential class, 33.88 percent of the commercial
class, and 18.26 percent of the industrial class). (OEG Ex. 102 at 11.) We expect that the
approved compensation of $188.88/ MW-day for AEP-Ohio’s FRR capacity obligations will
likewise ensure that the Company earns an appropriate return on equity, as well as enable
the further development of competition in the Company’s service territory.

Although AEP-Chio criticizes Staff's proposed capacity pricing mechanism for
various reasons, the Commission finds that none of these arguments has merit. First, as a
general matter, AEP-Ohio argues that Staff failed to follow FERC practices and precedent.
We agree with Staff that FERC has different requirements for items such as CWC and CWIP
than are found in Ohio. As Staff notes, the outcome of this case should not be dictated by
FERC practices or precedent but should instead be consistent with Ohio ratemaking
principles. Although FERC practices and precedent may be informative in some instances,
the Commission is bound by Ohio law in establishing an appropriate state compensation
mechanism. In response to AEP-Ohio’s specific argument regarding the exclusion of CWIP,
Staff explained that Section 4909.15(A)(1), Revised Codes, requires that construction projects
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must be at least 75 percent complete in order to qualify for a CWIP allowance and that AEP-
Ohio failed to demonstrate compliance with this requirement.

As previously mentioned above, AEP-Ohio raises numerous concerns regarding
Staff’s proposed energy credit and offered the rebuttal testimony of Company witness
Meehan in an effort to critique EVA’s testimony. Upon review of all of the testimony, the
Commission finds that it is clear that the dispute between AEP-Ohio and Staff amounts to a
fundamental difference in methodology in everything from the caleulation of gross energy
margins to accounting for operation of the pool agreement. AEP-Ohio claims that Staff's
inputs to the AURORAxmp model result in an overstated energy credit, while Staff argues
that the Company’s energy credit is far too low. Essentially, AEP-Ohio and Staff have
simply offered two quite different approaches in their attempt to forecast market prices for
energy. The Commission concludes that AEP-Ohio has not shown that the process used by
Staff was erroneous or unreasonable. We further find that the approach put forth by EVA is
a proper means of determining the energy credit and produces an energy credit that will
ensure that AEP-Ohio does not over recover its capacity costs.

Accordingly, we adopt Staff's proposed energy credit, as modified above to account
for AEP-Ohio’s full requirements contract with Wheeling Power Company, and find that a
capacity charge of $188.88/MW-day is just, reasonable, and should be adopted. The
Comunission agrees with AEP-Ohio that the compensation received from CRES providers
for the Company’s FRR capacity obligations should reasonably and fairly compensate the
Company and should not significantly undermine the Company’s ability to earn an
adequate return on its investment. The Commission believes that, by adopting a cost-based
state compensation mechanism for AEP-Ohio, with a capacity charge of $188.88/ MW-day,
in conjunction with the authorized deferral of the Company’s incurred capacity costs, to the
extent that the total incurred capacity costs do not exceed $188.88/ MW-day not recovered
from CRES provider billings reflecting the adjusted RPM-based price, we have
accomplished those objectives, while also protecting the interests of all stakeholders,

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1)  AEP-Ohio is a public utility as defined in Section 4905.02,
Revised Code, and, as such, is subject to the jurisdiction of this
Commission.

(2)  On November 1, 2010, AEPSC, on behalf of AEP-Ohig, filed an
application with FERC in FERC Docket No. ER11-1995, and on
November 24, 2010, refiled its application, at the direction of
FERC, in FERC Docket No. ER11-2183. The application
proposed to change the basis for compensation for capacity costs
to a cost-based mechanism and included proposed formula rate

APPX 62



10-2929-EL-UNC

@)

(4)

5)

(©)

)

(8)

)

(10)

(1)

(12)

templates under which AEP-Ohio would calculate its capacity
costs under Section D.8 of Schedule 8.1 of the RAA.

By entry issued on December 8, 2010, the Comumission initiated
an investigation in the present case to determine the impact of
AEP-Ohio’s proposed change to its capacity charge.

The following parties were granted intervention in this
proceeding: OEG, IEU-Ohio, OCC, OPAE, OMA, OHA, Direct
Energy, Constellation, FES, Duke, Exelon, 1GS, RESA, Schools,
OFBF, Kroger, NFIB, Dominion Retail, AICUO, Grove City, and
OCMC.

On September 7, 2011, the ESP 2 Stipulation was filed by AEP-
Ohio, Staff, and other parties to resolve the issues raised in the
consolidated cases, including the present case.

On December 14, 2011, the Commission adopted the ESP 2
Stipulation with modifications.

By entry on rehearing issued on February 23, 2012, the
Comumission revoked its prior approval of the ESP 2 Stipulation,
finding that the signatory parties had not met their burden of
demonstrating that the stipulation, as a package, benefits
ratepayers and the public interest.

By entry issued on March 7, 2012, the Commission approvéd,
with modifications, AEP-Ohio’s proposed interim capacity
pricing mechanism,

A prehearing conference occurred on April 11, 2012,

A hearing commenced on April 17, 2012, and concluded on May
15, 2012.  AEP-Ohio offered the direct testimony of five
witnesses and the rebuttal testimony of three witnesses.
Additionally, 17 witnesses testified on behalf of various
intervenors and three witnesses testified on behalf of Staff.

Initial briefs and reply briefs were filed on May 23, 2012, and
May 30, 2012, respectively.

By entry issued on May 30, 2012, the Commission approved an
extension of AEP-Ohio’s interim capacity pricing mechanism
through July 2, 2012,

~37-
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(13) The Commission has jurisdiction in this matter pursuant to
Sections 4905.04, 4905.05, and 4905.06, Revised Code.

(14) The state compensation mechanism for AEP-Ohio, as set forth
herein, is just and reasonable and should be adopted.

ORDER:

It is, therefore,
ORDERED, That IEU-Ohio’s motion to dismiss this case be denied. It is, further,

ORDERED, That the motion for permission to appear pro hac vice instanter filed by
Derek Shaffer be granted. Itis, further,

ORDERED, That the state compensation mechanism for AEP-Ohio be adopted as set
forth herein. Itis, further,

ORDERED, That AEP-Ohio be authorized to defer jts incurred capacity costs not
recovered from CRES provider billings to the extent the total incurred capacity costs do not
exceed $188.88/MW-day. It is, further,

ORDERED, That the interim capacity pricing mechanism approved on March 7, 2012,
and extended on May 30, 2012, shall remain in place until the earlier of August 8, 2012, or
such time as the Commission issues its opinion and order in 11-346, at which point the state
compensation mechanism approved herein shall be incorporated into the rates to be
effective pursuant to that order. It is, further,

ORDERED, That nothing in this opinion and order shall be binding upon this

Commission in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule, or regulation. Itis, further, '
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ORDERED, That a copy of this opinion and order be served upon all parties of record
in this case.

Steven D. Lesser Andre T. Porter
A %/é/ /W
Cheryl L, Roberto 4 / Lyngflaby
SIP/GNS/sc
Entered in the Journal
05202,

éﬁﬁh«%

Barcy F. McNeal
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )
the Capacity Charges of Ohio Power )
Company and Columbus Southern Power )
Company. )

Case No. 10:2929.-EL-UNC

CONCURRING OPINION
OF COMMISSIONERS ANDRE T. PORTER AND LYNN SLARY

The majority opinion and order balances the interests of consumers, suppliers, and
AEP-Chio. It provides certainty for consumers and suppliers by resolving questions about
whether there will be a competitive electricity market in the AEP-Ohio territory,
specifically, and across this state, generally. It does so by establishing a state compensation
mechanism pursuant to which competitive retail electric suppliers have access to RPM-
based market capacity pricing, which will encourage competition among those suppliers,
resulting in the benefit to consumers of the lowest and best possible electric generation rates
in the AEP-Ohio territory,

Moreover, it recognizes the important function and commitment of AEP-Ohio as a
fixed resource requirement entity having dedicated capacity to serve consumers in its
service territory. However, these resources are not without cost. Accordingly, the order
allows AEP-Ohio to receive its actual costs of providing the capacity through the deferral
mechanism described therein, which we have determined, after thorough consideration of
the record in this proceeding, to be $188.88/MW-day. This result is a fair balance of all
Interests because rather than subjecting AEP-Ohio to RPM capacity rates that were derived
from a market process in which AEP-Ohio did not participate, the order allows AEP-Ohio
to recover the costs of the agreement to which it was a participant— dedicating its capacity
to serve consumers in its service territory. Our opinion of this result, in this case, should not
be misunderstood as it relates to RPM; by joining the majority opinion, we do not, in any way,
agree to any description of RPM-based capacity rates as being unjust or unreasonable.

Finally, while we prefer to have the state compensation mechanism effective as of
today, we join with the majority in setting the effective date of August 8, 2012, or to coincide
with our as-yet unissued opinion and order in Docket No. 11-346-EL-SSO, whichever is
earlier. In an attempt to balance the deferral authorization created in this proceeding and
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the anticipated mechanism to be considered as part of Docket No. 11-346-EL-S50 to
administer the deferral, we agree that it is equitable to tie the decision being made in this
order to that in 11-346-EL-SSO. However, we caution that the balance is only achieved
within an expeditious resolution of the 11-346-EL-SS0 docket by August 8, 2012.

alef] :Z;W/;é

" Andre K. Porter : Lynn Slab),/x
H g

ATP/1S/sc

Entered in the ]ournai

JUL 02 2012

&va@’.‘m'w@ﬂ

Barcy F. McNeal
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )
the Capacity Charges of Ohio Power )
Company and Columbus Southern Power )
Company. )

Case No. 10-2929-EL-UNC

CONCURRING AND DISSENTING OPINION
OF COMMISSIONER CHERYL L. ROBERTO

- 1join my colleagues in updating the state compensation method for the Fixed
Resource Requirement from that originally adopted implicitly in AEP-Ohio’s first ESP case,
Case No. 08-917-EL-S50, et al., and explicitly in this matter to a cost-based rate of
$188.88/ MW-day.

I depart from the majority, however, in the analysis of the nature of the Fixed
Resource Requirement and, as a result, the basis for the Commission’s authority to update

the state compensation methed for the Fixed Resource Requirement.

Additionally, I dissent from those portions of the majority opinion creating a deferral
of a portion of the authorized cost-based Fixed Resource Requirement rate adopted today.

What is a Fixed Resource Requirement?

In order to assure that the transmission system is reliable, PJM requires any one who
wishes to transmit electricity over the system to their customers! to provide reliability
assurance that they have the wherewithal ~ or capacity ~ to use the transmission system
without crashing it or otherwise destabilizing it for everyone else.2 The protocols for
making this demonstration are contained in the Reliability Assurance Agreement. Each
transmission system user must show that they possess Capacity Resources sufficient to
meet their own needs plus a margin for safety. These Capacity Resources may include a
combination of generation facilities, demand resources, energy efficiency, and Interruptible

1 These transmission users are known as a “Load Serving Entity” or “LSE” LSE shall mean any entity (or
the duly designated agent of such an entity), including a load aggregator or power marketer, (1) serving
end-users within the PJM Region, and (i) that has been granted the authority or has an obligation
pursuant to state or local law, regulation or franchise to sell electric energy to end-users located within the
PJM Region. Reliability Assurance Agreement Among Load Serving Entities in the PJM Region, PIM
Interconnection, L.L.C., Rate Schadule FERC No. 44 (effective date May 29, 2012) (hereinaftey Reliability
Assurance Agreement), Section 1.44.

2 Section 5, Capacity Resource Commitment, PJM Open Access Transnission Tariff (effective date June 8,
2012), at 2395-2443.
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Load for Reliability.? Capacity Resources may even include a transmission upgrade# The
Fixed Resource Requirement is nothing more than an enforceable agreement that for a finite
period one transmission user will demonstrate on behalf of other transmission users within
a specified territory that sufficient Capacity Resources exist to meet all of their respective
reliability needs. During this period, the transmission user offering to provide the Fixed
Resource Requirement is the sole authorized means by which a transmission user who opts
to use this service may demonstrate the adequacy of their Capacity Resources> This
demonstration is embodied in a Fixed Resource Requirement Capacity Plan that describes a
portfolio of the generation, demand resources, energy efficiency, Interruptible Load for
Reliability, and transmission upgrades it plans to use to meet the Capacity Resource
requirements for the territory® The Ohio Supreme Court has noted that regional
transmission organizations, such as PJM, provide transmission services through FERC
approved rates and tariffs” Thus, the Fixed Resource Requirement is a comunitment to
provide a transmission service pursuant to the tariffs filed by PJM with FERC.

As established in this matter, AEP-Ohio has committed to provide the Fixed
Resource Requirement for all transmission users offering electricity for sale to retail
customers within the footprint of its system. No other entity may provide this service
during the term of the current AEP-Ohio Fixed Resource Requirement Capacity Plan.

Commission Authority to Establish State Compensation Method
for the Fixed Resource Requirement Service

Chapter 4928, Revised Code, defines “retail electric service” to mean any service
involved in the supply or arranging for the supply of electricity to ultimate consumers in
this state, from the point of generation to the point of consumption. For purposes of
Chapter 4928, Revised Code, retail electric service includes, among other things,
transmission service® As discussed, supra, AEP-Ohio is the sole provider of the Fixed
Resource Requirement service for other transmission users operating within its footprint
until the expiration of its obligation on June 1, 2015. As such, this service is a
“noncompetitive retail electric service” pursuant to Sections 4928.01(A)21) and 4928.03,
Revised Code. This Commission is empowered to set rates for noncompetitive retail electric
services. While PIM could certainly propose a tariff for FERC adoption directing PJM to

3 Reliability Assurance Agreement, Schedule 6, Procedures for Demand Resources, ILR, and Energy
Efficiency.
% Reliability Assurance Agreement, Schedule 8.1, Section D.6.

5 Reliability Assurance Agreement, Section 1.29 defines the Fixed Resource Requirement Capacity Plan to
mean a long-term plan for the commitment of Capacity Resources to satisfy the capacity obligations of a
Party that has elected the FRR Alternative, as more fully set forth in Schedule 8.1 to this Agreement.

Reliability Assurance Agreement, Section 7.4, Fixed Resource Requirement Alternative,
Ohio Consumers’ Counsel ». PUCO, 111 Ohio St.3d. 384, 856 N.E.2d 940 {20063,
Section 4928.01(A)(27), Revised Code.
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establish a compensation method for Fixed Resource Requirement service, it has opted not
to do 50 in favor of a state compensation method when a state chooses to establish one.
When this Commission chooses to establish a state compensation method for a
noncompetitive retail electric service, the adopted rate must be just and reasonable based
upon traditional cost-of-service principles.

This Commission previously established a state compensation method for AEP-
Ohio’s Pixed Resource Requirement service within AEP-Ohio’s initial ESP. AEP-Ohio
received compensation for its Fixed Resource Requirement service through both the
provider of last resort charges to certain retail shopping customers and a capacity charge
levied on competitive retail providers that was established by the three-year capacity
auction conducted by PJM.? Since the Commission adopted this compensation method, the
Ohio Supreme Court reversed the authorized provider of last resort charges X and the
auction value of the capacity charges has fallen precipitously, as has the relative proportion
of shoppers to non-shoppers.

T agree with the majority that the Commission is empowered pursuant to its general
supervisory authority found in Sections 4905.04, 4905.05, and 4905.06, Revised Code to
establish an appropriate rate for the Fixed Resource Requirement service. [ also agree that
pursuant to regulatory authority under Chapter 4905, Revised Code, as well as Chapter
4909, Revised Code a cost-based compensation method is necessary and appropriate.
Additionally, I find that because the Fixed Resource Requirement is a noncompetitive retail
electric service, the Commission must establish the appropriate rate based upon traditional
cost of service principles. Finally, I find specific authority within Section 4909.13, Revised
Code, for a process by which the Commission may cause further hearings and
investigations and may examine into all matters which may change, modify, or affect any
finding of fact previously made. Given the change in circumstances since the Commission
adopted the initial state compensation for AEP-Ohio’s Fixed Resource Requirement service,
it is appropriate for the Commission to revisit and adjust that rate to reflect current
circumstances as we have today.

“Deferral”

In prior cases, this Commission has levied a.rate or tariff on a group of customers but
deferred collection of revenues due from that group until a Jater date. In this instance, the
majority proposes to establish a rate for the Fixed Resource Requirement service provided

2 In the Matter of the Application of Columbus Southern Power Company for Approval of an Electrir Security Plan;
an Amendment to its Corporate Seperation Plan; and the Sale or Transfer of Certain Generating Assets, Case No.
08-917-EL-580, et al., Opinion and Order (March 18, 2009), Entry on Rehearing (July 23, 2009); In the Matter
of the Commission Review of the Capacity Charges of Chio Power Company and Columbus Southern Power
Company, Case No. 10-2929-EL-UNC, Entry (December 8, 2010).

10 In re Application of Columbus S. Power Co., 128 Ohio St.3d 512 {2011),
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by AEP-Ohio to other transmission users but then to discount that rate such that the
transmission users will never pay it. The difference between the authorized rate and that
paid by the other transmission users will be booked for future payment not by the
transmission users but by retail electricity customers. The stated purpose of this device is to
promote competition.

As an initial matter, I am not convinced on the record before us that competition has
suffered sufficiently or will suffer sufficiently during the remaining term of the Fixed
Resource Requirement as the result of the state compensation method to warrant
intervention in the market. If it did, the Commission could consider regulatory options
such as shopping credits granted to the consumers to promote consumer entry into the
market. With more buyers in the market, in theory, more sellers should enter and prices
should fall. The method selected by the majority, however, attempts to entice more sellers
to the market by offering a significant, no-strings-attached, unearned benefit. This policy
choice operates on faith alone that sellers will compete at levels that drop energy prices
while transferring the unearned discount to consumers. If the retail providers do not pass
along the entirety of the discount, then consumers will cerfainly and inevitably pay twice
for the discount today granted to the retail suppliers. To be clear, unless every retajl
provider disgorges 100 percent of the discount to consumers in the form of lower prices,
shopping consumers will pay more for Fixed Resource Requirements service than the retail
provider did. This represents the first payment by the consumer for the service. Then the
deferral, with carrying costs, will come due and the consumer will pay for it all over again —
plus interest.

I find that that the mechanism labeled a “deferral” in the majority opinion is an

unnecessary, ineffective, and costly intervention into the market that I cannot support.
Thus, I dissent from those portions of the majority opinion adopting this mechanism.

—C fon il D T ot fo

Cl"feryl L. Roberto

CLR/sc

Entered in the Journ
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Barcy F. McNeal
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review )

of the Capacity Charges of Ohio Power )

Case No. 10-2929-EL-UNC

Company and Columbus Southern Power )
Company. )

ENTRY ON REHEARING

The Commission finds:

(1) On March 18, 2009, in Case No. 08-917-EL-SS0, et 4l., the
Commission issued its opinion and order regarding the
application for an electric security plan (ESP) for Columbus
Southern Power Company (CSP) and Ohio Power
Company (OP) (jointly, AEP-Ohio or the Company),}
pursuant to Section 4928.143, Revised Code (ESP 1 Order).2
The ESP 1 Order was appealed to the Ohio Supreme Court
and subsequently remanded to the Commission for further
proceedings.

(2)  On November 1, 2010, American Electric Power Service
Corporation (AEPSC), on behalf of AEP-QOhio, filed an
application  with the Federal Energy Regulatory
Commission (FERC) in FERC Docket No. ER11-1995. On
November 24, 2010, at the direction of FERC, AEPSC
refiled the application in FERC Docket No. ER11-2183
(FERC filing). The application proposed to change the
basis for compensation for capacity costs to a cost-based
mechanism, pursuant to Section 205 of the Federal Power
Act and Section D.8 of Schedule 8.1 of the Reliability
Assurance Agreement (RAA) for the regional transmission
organization, PJM Interconnection, LLC (PJM), and
included proposed formula rate templates under which
AEP-Ohio would calculate its capacity costs.

1

By entry issued on March 7, 2012, the Commission approved and confirmed the merger of CSP into
OF, effective December 31, 2011. In the Matter of the Application of Ohio Power Company and Columbus
Southern Power Company for Authority to Merge and Related Approvals, Case No. 10-2376-EL-UNC.

In the Matter of the Application of Columbus Southern Power Company for Approval of an Electric Security
Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certain Generafing Assets,
Case No. 08-917-EL-8SO; Int the Matter of the Application of Ohio Power Company for Approval of its
Electric Security Plan; and an Amendment to its Corporate Separation Plan, Case No, 08-918-EL-550.
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(3) By entry issued on December 8, 2010, in the above-
captioned case, the Commission found that an
investigation was necessary in order to determine the
impact of the proposed change to AEP-Ohio's capacity
charge (Initial Entry). Consequently, the Commission
sought public comments regarding the following issues: (1)
what changes to the current state compensation mechanism
(5CM) were appropriate to determine AEP-Ohio’s fixed
resource requirement (FRR) capacity charge to Ohio
competitive retail electric service (CRES) providers, which
are referred to as alternative load serving entities within
PIM; (2) the degree to which AEP-Ohio’s capacity charge
was currently being recovered through retail rates
approved by the Commission or other capacity charges;
and (3) the impact of AEP-Ohio’s capacity charge upon
CRES providers and retail competition in Ohio.
Additionally, in light of the change proposed by AEP-Ohio,
the Commission explicitly adopted as the SCM for the
Company, during the pendency of the review, the current
capacity charge established by the three-year capacity
auction conducted by PJM based on its reliability pricing
model (RPM).

(4)  Section 4903.10, Revised Code, states that any party who
has entered an appearance in a Commission proceeding
may apply for a rehearing with respect to any matters
determined therein by filing an application within 30 days
after the entry of the order upon the Commission’s journal,

(6)  On January 7, 2011, AEP-Ohio filed an application for
rehearing of the Initial Entry. Memoranda contra AEP-
Ohio’s application for rehearing were filed by Industrial
Energy Users-Ohio (IEU-Ohio); FirstEnergy Solutions

- Corp. (FES); Ohio Partners for Affordable Energy (OPAE);
and Constellation Energy Commodities Group, Inc. and
Constellation NewEnergy, Inc. (jointly, Constellation),

(6) On January 27, 2011, in Case No. 11-346-EL-S50, ¢t al.,
AEP-Ohio filed an application for a standard service offer

3 On November 17,2011, OPAE filed a notice of withdrawal from this case.
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(550) in the form of a new FSP, pursuant to Section
4928.143, Revised Code (ESP 2 Case).4

(7) By entry dated February 2, 2011, the Commission granted
rehearing of the Initial Entry for further consideration of
the matters specified in AEP-Ohio’s application for
rehearing. The Commission noted that the SCM adopted
in the Initial Entry would remain in effect during the
pendency of its review.

(8) By entry issued on August 11, 2011, the attorney examiner
set a procedural schedule in order to establish an
evidentiary record on a proper SCM. The evidentiary
hearing was scheduled to commence on October 4, 2011,
and interested parties were directed to develop an
evidentiary record on the appropriate capacity cost
pricing/recovery mechanism, including, if necessary, the
appropriate components of any proposed capacity cost
recovery mechanism.

(®  On September 7, 2011, a stipulation and recommendation
(ESP 2 Stipulation) was filed by AEP-Ohio, Staff, and other
parties to resolve the issues raised in the ESP 2 Case and
several other cases pending before the Commission
(consolidated cases),5 including the above-captioned case.
Pursuant to an entry issued on September 16, 2011, the
consolidated cases were consolidated for the sole purpose
of considering the ESP 2 Stipulation. The September 16,
2011, eniry also stayed the procedural schedules in the

4

In the Matter of the Application of Columbus Southern Power Company snd Ohio Power Company for
Authority to Establish o Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of
an Electric Security Plan, Case No. 11-346-EL-550 and 11-348-EL-SS0; In the Matier of the Application
of Columbus Southern Power Company and Ohio Power Company for Approval of Certain Accounting
Authority, Case No. 11-349-EL-AAM and 11-350-EL-AAM.

in the Matter of the Application of Ohio Power Company and Columbus Southern Power Company for
Authority to Merge and Related Approvals, Case No. 10-2376-EL-UNC; In. the Matter of the Application of
Columbus Southern Power Company to Amend its Emergency Curtailment Service Riders, Case No. 10-
343-EL-ATA; In the Matter of the Application of Ohio Power Company to Amend its Emergency
Curtailment Service Riders, Case No. 10-344-EL-ATA; In the Matter of the Commission Review of the
Capacity Charges of Ohio Power Company and Columbus Southern Power Company, Case No. 10-2929-EL-
UNC; In the Matter of the Application of Columbus Southern Power Company for Approval of a Meckanism
to Recover Deferred Fuel Costs Pursuant to Section 4928.144, Revised Code, Case No. 11-4920-EL-RDR; In
the Matter of the Application of Olio Power Company for Approval of & Mechanism to Recover Deferred Fucl
Costs Pursuant to Section 4928.144, Revised Code, Case No. 11-4921-EL-RDR.
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(10)

(11)

pending cases, including this proceeding, until the
Commission  specifically ordered otherwise. The
evidentiary hearing on the ESP 2 Stipulation commenced
on October 4, 2011, and concluded on October 27, 2011.

On December 14, 2011, the Commission issued an opinion
and order in the consolidated cases, modifying and
adopting the ESP 2 Stipulation, including its two-tier
capacity pricing mechanism (Initial ESP 2 Order). On
January 23, 2012, the Commission issued an entry
clarifying certain aspects of the Initial ESP 2 Order (Initial
ESP 2 Clarification Entry). Subsequently, on February 23,
2012, the Commission issued an entry on rehearing in the
consolidated cases, granting rehearing in part (Initial ESP 2
Entry on Rehearing). Finding that the signatory parties to
the ESP 2 Stipulation had not met their burden of
demonstrating that the stipulation, as a package, benefits
ratepayers and the public interest, as required by the
Commission’s three-part test for the consideration of
stipulations, the Commission rejected the ESP 2 Stipulation.
The Commission directed AEP-Ohio to file, no later than
February 28, 2012, new proposed tariffs to continue the
provisions, terms, and conditions of its previous ESP,
including an appropriate application of capacity charges
under the approved SCM established in the present case.

By entry issued on March 7, 2012, in the above-captioned
case, the Commission implemented an interim capacity
pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012 (Interim Relief Entry).
Specifically, the Commission approved a two-tier capacity
pricing mechanism modeled after the one recommended in
the ESP 2 Stipulation. Approval of the interim capacity
pricing mechanism was subject to the clarifications
contained in the Initial ESP 2 Clarification Entry issued in
the consolidated cases, including the clarification to include
mercantile customers as governmental aggregation
customers eligible to receive capacity pricing based on
PIM’s RPM.  Under the two-tier capacity pricing
mechanism, the first 21 percent of each customer class was
entitled to tier-one, RPM-based capacity pricing. All
customers of governmental aggregations approved on or
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(12)

(13)

(14)

(15)

(16)

(7

before November 8, 2011, were also entitled to receive tier-
one, RPM-based capacity pricing. For all other customers,
the second-tier charge for capacity was $255/ megawatt-
day (MW-day). In accordance with the Interim Relief
Entry, the interim rate was to remain in effect until May 31,
2012, at which point the charge for capacity under the SCM
would revert to the current RPM price in effect pursuant to
the PJM base residual auction for the 2012/2013 delivery
year,

On March 14, 2012, an application for rehearing of the
Interim Relief Entry was filed by the Retail Energy Supply
Association (RESA). Applications for rehearing were also
filed by FES and IFU-Ohio on March 21, 2012, and March
27, 2012, respectively. Memoranda contra the applications
for rehearing were filed by AEP-Ohio.

By entry issued on April 11, 2012, the Commission granted
rehearing of the Interim Relief Entry for further
consideration of the matters specified in the applications
for rehearing filed by RESA, FES, and IEU-Ohio.

The evidentiary hearing in this case commenced on April
17,2012, and concluded on May 15, 2012,

On April 30, 2012, AEP-Ohio filed a motion for extension of
the interim relief granted by the Commission in the Interim
Relief Entry. By entry issued on May 30, 2012, the
Commission approved an extension of the interim capacity
pricing mechanism through July 2, 2012 (Interim Relief
Extension Entry).

On June 15, 2012, an application for rehearing of the
Interim Relief Extension Entry was filed by FES.
Applications for rehearing were also filed by IEU-Ohio and
the Ohio Manufacturers” Association (OMA) on June 19,
2012, and June 20, 2012, respectively. A memorandum
contra the applications for rehearing was filed by AEP-
Ohio on June 25, 2012.

By opinion and order issued on July 2, 2012, the
Commission approved a capacity pricing mechanism for
AEP-Ohio (Capacity Order). The Commission established
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$188.88/MW-day as the appropriate charge to enable AEP-
Ohio to recover its capacity costs pursuant to its FRR
obligations from CRES providers. However, the
Commission also directed that AEP-Ohio’s capacity charge
to CRES providers should be the RPM-based rate,
including final zonal adjustments, on the basis that the
RPM-based rate will promote retail electric competition.
The Commission authorized AEP-Ohio to modify its
accounting procedures to defer the incurred capacity costs
not recovered from CRES providers, with the recovery
mechanism to be established in the ESP 2 Case.

(18) By entry on rehearing issued on July 11, 2012, the
Commission granted rehearing of the Interim Relief
Extension Entry for further consideration of the matters
specified in the applications for rehearing filed by FES,
IEU-Ohio, and OMA.,

(19)  On July 20, 2012, AEP-Ohio filed an application for
rehearing of the Capacity Order, The Ohio Energy Group
(OEG) filed an application for rehearing and a corrected
application for rehearing of the Capacity Order on July 26,
2012, and July 27, 2012, respectively. On August 1, 2012,
applications for rehearing of the Capacity Order were filed
by IEU-Ohio; FES; Ohio Association of School Business
Officials, Ohio School Boards Association, Buckeye
Association of School Administrators, and Ohio Schools
Council {collectively, Schools); and the Ohio Consumers’
Counsel (OCC). OMA and the Qhio Hospital Association
(OHA,) filed a joint application for rehearing on August 1,
2012. Memoranda contra the various applications for
rehearing were filed by Duke Energy Retail Sales, LLC
(Duke); IEU-Ohio; FES; Schools; OMA; OCC; OEG; AEP-
Ohio; RESA; and Interstate Gas Supply, Inc, (IGS). Joint

' memoranda contra were filed by Constellation and Exelon
Generation Company, LLC {Exelon)é; and by Direct Energy
Services, LLC and Direct Energy Business, LLC (jointly,
Direct Energy), along with RESA.

6 The joint memorandum contra was also signed on behalf of Exelon Energy Company, Inc., which
has not sought intervention in this proceeding. As a mon-party, its participation in the joint
memorandum contra was improper and, therefore, will not be afforded any weight by the
Commission.
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(20) On August 7, 2012, OEG filed a motion for leave to reply
and reply to the memorandum contra filed by AEP-Ohio
on August 6, 2012, On that same date, AEP-Qhio filed a
motion to strike OEG’s motion and reply on the grounds
that Rule 4901-1-35, Ohio Administrative Code {O.AC),
does not provide for the filing of a reply to a memorandum
contra an application for rehearing.

The Commission finds that OEG’s motion is procedurally
deficient in several respects. First, as we have recognized
in prior cases, Rule 4901-1-35, O.A.C., does not contemplate
the filing of a reply to a memorandum contra an
application for rehearing” Additionally, although OEG's
filing is styled as a motion and reply, the filing is
essentially a reply only, lacking a motion and
memorandum in support. OEG, therefore, also failed to
comply with the requirements for a proper motion, as
specified in Rule 4901-1-12, O.A.C. In any event, the
- Commission has reviewed OEG’s filing and finds that OEG
merely reiterates arguments that it has already raised
elsewhere in this proceeding. Accordingly, OEG’s motion
for leave to file a reply should be denied and its reply
should not be considered as part of the record in this
proceeding. Further, AEP-Ohio’s motion to strike should
be denied as moot.

(21}  On August 15, 2012, the Commission issued an entry on
rehearing, granting rehearing of the Capacity Order for
further consideration of the matters specified in the
applications for rehearing filed by AEP-Ohio, OEG, IEU-
Ohio, FES, Schools, OMA, OHA, and OCC.

(22)  The Commission has reviewed and considered all of the
arguments raised in the applications for rehearing of the
Initial Erttry, Interim Relief Entry, Interim Relief Extension
Entry, and Capacity Order. In this entry on rehearing, the
Commission will address all of the assignments of error by
subject matter as set forth below. Any arguments on
rehearing not specifically discussed herein have been

7 See, e.g., In the Matter of the Commission Investigation of the itrastate Universal Setvice Discounts, Case
No. 97-632-TP-COI, Entry on Rehearing (July 8, 2009),
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thoroughly and adequately considered by the Commission
and are being denied.

Initial Entry

(23)

(24)

(25)

Turisdiction and Preemption

AEP-Ohio asserts that the Initial Entry is unreasonable and
unlawful because the Commission, as a creature of statute,
lacks jurisdiction under both federal and state law to issue
an order that affects wholesale rates regulated by FERC.
According to AEP-Ohio, the provision of generation
capacity to CRES providers is a wholesale transaction that
falls within the exclusive ratemaking jurisdiction of FERC.
AEP-Ohio adds that no provision of Title 49, Revised Code,
authorizes the Commission to establish wholesale prices
for the Company’s provision of capacity to CRES
providers. Additionally, AEP-Ohio believes that Section
D8 of Schedule 8.1 of the RAA does not allow the
Commission to adopt RPM-based capacity pricing as the
SCM.  AEP-Ohio argues that RPM-based capacity pricing,
as the default option, is an available pricing option only if
there is no SCM, '

On a related note, AEP-Ohio also contends that the
portions of the Initial Entry relating to the establishment of
an SCM are in direct conflict with, and preempted by,
federal law. AEP-Ohio notes that Section D.8 of Schedule
8.1 of the RAA is a provision of a FERC-approved tariff
that is subject to FERC’s exclusive jurisdiction. AEP-Ohio
further notes that the provision of capacity service to CRES
providers is a wholesale transaction that falls exclusively
within FERC's jurisdiction. Accordingly, AEP-Ohio argues
that the Commission’s initiation of this proceeding was an
attempt to delay or derail FERC's review of the Company’s
FERC filing and to usurp FERC’s role in resolving this
matter, and that the Commission has acted without regard
for the supremacy of federal law.

In its memorandum contra, IEU-Ohio contends that the
Commission has not exercised jurisdiction over any subject
that is within FERC’s exclusive jurisdiction. According to
IEU-Ohio, because AEP-Ohio’s POLR charge was proposed
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(26)

(27)

and approved as a distribution charge and distribution
service is subject to the exclusive jurisdiction of the
Commission, the Commission’s determination as to what
compensation is provided by the POLR charge raises no
issue that is subject to FERC's jurisdiction. IEU-Ohio also
notes that the Commission has previously rejected the
argument that a specific grant of authority from the
General Assembly is required before it can make a
determination that has significance for purposes of
implementing a requirement approved by FERC.

FES argues that, pursuant to Section D.8 of Schedule 8.1 of
the RAA, AEP-Ohio, as an FRR Entity, has no option to
seek wholesale recovery of capacity costs associated with
retail switching, if an SCM is in place. Additionally, FES
asserts that the Commission has jurisdiction to review
AEP-Ohio’s rates. FES emphasizes that AEP-Ohio admits
that the Commission has broad authority to investigate
matters involving Ohio utilities and that the Comumission
may explore such matters even as an adjunct to its own
participation in FERC proceedings.

As stated in the Initial Entry, Sections 4905.04, 4905.05, and
4905.06, Revised Code, grant the Commission authority to
supervise and regulate all public utilities within its
jurisdiction. The Commission’s explicit adoption of an
SCM for AEP-Ohio was well within the bounds of this
broad statutory authority. Additionally, we stated in the
Initial Entry that, in light of AEPSC’s FERC filing, a review
was necessary to evaluate the impact of the proposed
change to AEP-Ohio’s existing capacity charge, Section
4905.26, Revised Code, provides the Commission with
considerable authority to initiate proceedings to investigate
the reasonableness of any rate or charge rendered or
proposed to be rendered by a public utility, which the Ohio
Supreme Court has affirmed on several occasions8 We
therefore, grant rehearing for the limited purpose of
clarifying that the investigation initiated by the
Commission in this proceeding was consistent with Section

8

See, e.g., Ohio Consumers’ Counsel ». Pub. Util, Comm., 110 Ohio St.3d 394, 400 (2006); Alinet
Communications Services, Inc. v. Pub. Uiil, Comm., 32 Ohio St.3d 115, 117 (1987); Ohio Ukilities Co. v,
Pub. Ut Comm., 58 Ohio St.2d 153, 156-158 (1979).
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(28)

4905.26, Revised Code, as well as with our authority under
Sections 4905.04, 4905.05, and 4905.06, Revised Code.

The Commission disagrees with AEP-Ohio that we have
acted in an area that is reserved exclusively to FERC or that
our actions are preempted by federal law. Although
wholesale transactions are generally subject to the
exclusive jurisdiction of FERC, the Commission exercised
jurisdiction in this case for the sole purpose of establishing
an appropriate 5SCM upon review of AEP-Ohio’s proposed
capacity charge. In doing so, the Commission acted
consistent with the governing section of the RAA, which, as
a part of PJM’s tariffs, has been approved by FERC. Section
D.8 of Schedule 8.1 of the RAA acknowledges the authority
of the Commission to establish an SCM that, once
established, prevails over the other compensation methods
addressed in that section. In fact, following issuance of the
Initial Entry, FERC rejected AEPSC’s proposed formula
rate in light of the fact that the Commission had established
the SCM.? Therefore, we do not agree that we have
intruded upon FERC’s domain,

Provider of Last Resort (POLR) Charge

AEP-Ohio contends that the Initial Entry is unlawful and
unreasonable in finding that the POLR charge approved in
the ESP 1 Order reflected the Company’s cost of supplying
capacity for retail loads served by CRES providers and that
the POLR charge was based upon the continued use of
RPM pricing to set the capacity charge for CRES providers.
AEF-Ohio notes that the POLR charge related to an entirely
different service and was based on an entirely different set
of costs than the capacity rates provided for under Section
D.8 of Schedule 8.1 of the RAA. Specifically, AEP-Ohio
points out that the POLR charge was based on the right of
retail customers to switch to a CRES provider and
subsequently return to the Company for generation service
under 550 rates, whereas the capacity charge compensates
the Company for its wholesale FRR capacity obligations to
CRES providers that serve shopping customers, AEP-Ohio
argues that its retail POLR charge was not the SCM

9 American Electric Power Service Corporation, 134 FERC q 61,039 (2011).

-10-
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envisioned under the RAA and did not compensate the
Company for the wholesale capacity that it makes available
as an FRR Entity under the RAA. '

(29) In its memorandum contra, IEU-Ohio argues that AEP-
Ohio’s POLR charge, as it was proposed by the Company
and largely approved by the Commission in the ESP 1
Order, included compensation for capacity costs. FES
agrees with IEU-Ohio that the POLR charge recovered
capacity costs associated with retail switching. Both IEU-
Ohio and FES note that AEP-Ohio’s testimony in support
of the POLR charge indicated that the charge would
compensate the Company for the challenges of providing
capacity and energy on short notice, FES adds that AEP-
Ohio’s POLR charge and its wholesale capacity charge
were both intended to recover capacity costs associated
with accommodating retail choice and ultimately pay for
the same generating capacity. FES and Constellation assert
that AEP-Ohio’s POLR charge was the SCM, contrary to
the Company’s claim.

(30) In the Initial Entry, the Commission noted that it had
approved retail rates for AEP-Ohio, including recovery of
capacity costs through the POLR charge to certain retail
shopping customers, based upon the continuation of the
current capacity charges established by PJM’s capacity
auction. We find no error in having made this finding. The
Commission approved AEP-Ohio’s retail rates, including
the POLR charge, in the ESP 1 Order. For the most part,
the POLR charge was approved by the Commission as it
was proposed by AEP-Ohio.l0 AEP-Ohio’s testimony in
support of the POLR charge indicates that various inputs
were used by the Company to calculate the proposed
charged! One of these inputs was the market price, a large
component of which was intended to reflect AEP-Ohio’s
capacity obligations as a member of PJM. Although the
purpose of the POLR charge was to compensate AEP-Ohio
for the risk associated with its POLR obligation, we
nonetheless find that the POLR charge was approved, in

10 ESP 1 Order at 38-40.
11 Cos. Ex. 2-A at 12-14, 31-32; Tr. X at 76-77; Tr. XIV at 245.
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(31

(32)

(33)

part, to recover capacity costs assbciated with customer
shopping. Accordingly, we find that AEP-Chio's request
for rehearing should be denied.

Due Process

AEP-Ohio argues that the Initial Entry was issued in a
manner that denied the Company due process and violated
various statutes, including Sections 4903.09, 4905.26, and
4909.16, Revised Code. AEP-Ohio notes that, absent an
emergency situation under Section 4909.16, Revised Code,
the Commission must provide notice and a hearing before
setting a rate. AEP-Ohio argues that there is no emergency
in the present case and that the Commission was, therefore,
required to provide notice and a hearing pursuant to the
procedural requirements of Section 4905.26, Revised Code,
prior to imposing a capacity pricing mechanism that is
different from the mechanism proposed by the Company in
its FERC filing. Additionally, AEP-Ohio argues that the
Initial Entry was issued in the absence of any record and
that it provides little explanation as to how the
Commission arrived at its decision to establish a capacity
rate, contrary to Section 4903.09, Revised Code.

IEU-Ohio responds that the Initial Entry did not establish
or alter any of AEP-Ohio’s rates or charges and that the
entry merely confirmed what the Commission had
previously determined.

The Commission finds no merit in AEP-Ohio’s due process
claims. The Initial Entry upheld a charge that had been
previously established in the ESP 1 Order. The Initial Entry
did not institute or even modify AEP-Ohio’s capacity
charge, which was based on RPM pricing both before and
after issuance of the entry. The purpose of the Initial Entry
was to expressly establish the SCM and maintain RPM
pricing as the basis for the SCM during the pendency of the
review of AEP-Ohio’s proposed change to its capacity
charge. Additionally, we find that the rationale behind the
Initial Entry was sufficiently explained, consistent with the
requirements of Section 4903.09, Revised Code. The
Commission clearly indicated that it was necessary to
explicitly establish the SCM based on RPM capacity pricing

-12-
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in light of AEPSC’s FERC filing proposing a cost-based
capacity charge. Thus, AEP-Ohio’s request for rehearing .
should be denied.

Interim Relief Entry

Turisdiction

(34) 1IEU-Ohio argues that the Interim Relief Entry is unlawful
because the Commission is without subject matter
jurisdiction to establish a cost-based capacity charge in this
proceeding.  IEU-Ohio notes that the Commission’s
ratemaking authority under state law is governed by
statute. According to IEU-Ohio, this case is not properly
before the Commission, regardless of whether capacity
service is considered a competitive or noncompetitive retail
electric service.

(35)  As discussed above with respect to the Initial Entry and
addressed further below in regard to the Capacity Order,
the Commission finds that it has jurisdiction under state
law to establish an SCM, pursuant to the general
supervisory authority granted by Sections 4905.04, 4905.05,
and 490506, Revised Code, and that our review was
consistent with our broad investigative authority under
Section 4905.26, Revised Code. The Ohio Supreme Court
has recognized the Commission’s authority to investigate
an existing rate and, following a hearing, to order a new
rate.12 Additionally, we believe that a cost-based SCM may
be established for AEP-Ohio’s FRR capacity obligations,
pursuant to our regulatory authority under Chapter 4905,
Revised Code, as well as Chapter 4909, Revised Code,
which enable the Commission to use its ftraditional
regulatory authority to approve rates that are based on
cost. We find, therefore, that IEU-Ohic’s request for
rehearing should be denied.

12 Ohio Consumers” Counsel v. Pub. Util. Comm., 110 Ohio St.3d 394, 400 (2008); Ohio Utilities Co. v. Pub.
Litil. Commr., 58 Ohio St.2d 153, 156-158 (1975).
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Process

(36)  FES and IEU-Ohio contend that the Interim Relief Entry is
unreasonable, unlawful, and procedurally defective
because it effectively allowed AEP-Ohio to avoid the
statutory procedures to seek the relief granted by the
entry.3 FES and IEU-Ohio argue that there is no remedy
or procedure to seek relief from a Commission order other
than to file an application for rehearing pursuant to Section
4903.10, Revised Code, and that the Commission, in
granting AEP-Ohio’s motion for relief, allowed the
Company to bypass the rehearing process. IEU-Ohio adds
that the Commission abrogated its prior order directing the
Company to implement RPM-based capacity pricing upon
rejection of the ESP 2 Stipulation, without determining that
the prior order was unjust or unwarranted.

(37) IEU-Ohio also asserts that the Interim Relief Entry is
unlawful and unreasonable because the Commission failed
to comply with the emergency rate relief provisions found
in Section 4909.16, Revised Code. IEU-Ohio adds that AEP-
Ohio has not invoked the Commission’s emergency
authority pursuant to that statute and, in any event, the
Company failed to present a case supporting emergency
rate relief.

(38)  AEP-Ohio responds that its motion for relief did not seek to
revise the Initial ESP 2 Entry on Rehearing, which rejected
the ESP 2 Stipulation. Rather, AEP-Ohio submits that the
motion was filed, pursuant to Rule 4901-1-12, 0.AC,, for
the purpose of seeking interim relief during the pendency
of the ESP 2 Case and the present proceedings. AEP-Ohio
adds that the motion for relief was properly granted based
on the evidence and that arguments to the contrary have
already been considered and rejected by the Commission.

(39)  The Commission finds that no new arguments have been
raised regarding the process by which AEP-Ohio sought,
and the Commission granted, interim relief. Although we
recognized in the Interim Relief Entry that AEP-Ohio may

13 {EU-Ohio joins in the application for rehearing filed by FES, in addition to raising ifs own
assignments of error.

APPX 85



10-2929-EL-UNC

(40)

(41)

42)

(43)

have other means to challenge or seek relief from an
interim SCM based on RPM capacity pricing, we also
found that the Commission is vested with the authority to
modify the SCM that we established in the Initial Entry.
We continue to believe that, just as we have the necessary
authority to establish the SCM, as discussed elsewhere in
this entry, so too may we modify the SCM. Accordingly,
FES" and IEU-Ohio’s assignments of error should be
denied.

Evidentiary Record and Basis for Commission’s Decision

FES asserts that the Interim Relief Entry is unlawful and
unreasonable in that it authorized AEP-Ohio to recover a
capacity rate allegedly based on its full embedded costs,

- which costs are not authorized by the RAA, are not

recoverable under Ohio law, and do not reflect an offset for
energy revenues. FES contends that, because the ESP 2
Stipulation was rejected, the Commission lacks a record
basis to approve the negotiated rate of $255/ MW-day as an
element of the interim SCM.

FES further argues that the Interim Relief Entry is not
based on probative evidence that AEP-Ohio would suffer
immediate or irreparable financial harm under RPM-based
capacity pricing. FES adds that the Commission erred in
relying on AEP-Ohio’s loss of revenues from its unlawful
POLR charge as further justification for the tier-two rate of
$255/MW-day.

AEP-Ohio replies that FES’ arguments regarding the two-
tiered capacity pricing structure have already been

considered and rejected by the Commission on more than ‘

0ne occasion.

IEU-Ohio asserts that the Interim Relief Entry is unlawful
and unreasonable because there is no record to support the
Commission’s finding that the SCM could risk an unjust
and unreasonable result, Like FES, IEU-Ohio argues that it
was unreasonable for the Commission to rely on the fact
that AEP-Ohio is no longer recovering its POLR costs as
support for .the interim SCM, when the Commission
previously determined that the POLR charge was not

-15-
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(44)

(45)

(46)

justified. Further, IEU-Ohio contends that the Commission
unreasonably relied on evidence supporting the ESP 2
Stipulation, given that the Commission rejected the
stipulation and elected instead to restart this proceeding,
Finally, regarding the Commission’s reasoning that AEP-
Ohio must share off-system sales (OSS) revenues with its
affiliates pursuant to the AEP FEast Interconnection
Agreement (pool agreement), IEU-Ohio notes that there is
no evidence addressing any shortfall that may occur.,

AEP-Ohio contends that its motion for relief was properly
made and properly granted by the Commission based on
probative evidence in the record. According to AEP-Ohio,
the Commission recognized that the Company’s ability to
mitigate capacity costs with off-system energy sales is
limited. AEP-Ohio adds that the Commission’s eventual
determination that the Company may not assess a POLR
charge does not contradict the fact that the Commission
initially relied upon the Company’s POLR charge in setting
RPM-based capacity pricing as the SCM in the Initial Entry.

IEU-Ohio also argues that the Interim Relief Entry is
unlawful and unreasonable because the rate increase is not
based on any economic justification as required by
Commission precedent.  According to IEU-Ohio, the
Commission stated, in the ESP 1 Order, that AEP-Ohio
must demonstrate the economic basis for a rate increase in
the context of a full rate review, [EU-Ohio argues that,
contrary to this precedent, AEP-Ohio made no showing,
and the Commission made no finding, that the Company
was suffering an economic shortfall.

The Commission again rejects claims that the relief granted
in the Interim Relief Entry was not based on record
evidence. The present case was consolidated with the
ESP2 Case and the other consolidated cases for the
purpose of considering the ESP 2 Stipulation. As we noted
in the Interim Relief Entry, the testimony and exhibits
admitted into the record for that purpose remain a part of
the record in this proceeding. Although the Commission
subsequently rejected the ESP 2 Stipulation, that action did
not purge the evidence from the record in this case. It was
thus appropriate for the Commission to rely upon that

-16-
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evidence as a basis for granting AEP-Ohio’s motion for
interim relief.

In the Interim Relief Entry, the Commission cited three
reasons justifying the interim relief granted, specifically the
elimination of AEP-Ohio’s POLR charge, the operation of
the pool agreement, and evidence indicating that RPM-
based capacity pricing is below the Company’s capacity
costs. With respect to the POLR charge, we merely noted
that AEP-Ohio was no longer receiving a revenue stream
that was intended, in part, to enable the Company to
recover capacity costs.  Although the Commission
determined that AEP-Ohio’s POLR charge was not
supported by the record on remand, nothing in that order
negated the fact that there are capacity costs associated
with an electric distribution utility’s POLR obligation and
that such costs may be properly recoverable upon a proper
record.¥  Having noted that AEP-Ohio was no longer
receiving recovery of capacity costs through the POLR
charge, the Commission next pointed to evidence in the
record of the consolidated cases indicating that the
Company’s capacity costs fall somewhere within the range
of $57.35/MW—day to $355.72/ MW-day, as a merged
entity. Finally, we noted that, although AEP-Ohio may sell
its excess supply into the wholesale market when retail
customers switch to CRES providers, the pool agreement
limits the Company’s ability to fully benefit from these
sales, as the margins must be shared with its affiliates,15
Although IEU-Ohio argues that AEP-Ohio failed to
demonstrate any shortfall resulting from the operation of
the pool agreement or any other economic justification for
the interim rate relief, IEU-Ohio offers insufficient support
for its theory that the Company must make such a
showing. ~ We have previously rejected IEU-Chio’s
argument that the Commission broadly stated in the ESP 1

Y 1y the Matter of the Application of Columbus Southern Power Company for Approval of an Electric Security
Plan; an Amendment to its Corporate Separation Flan; and the Sale or Transfer of Certain Generating Assets,
Case No. 08-917-EL-8SQ, ¢t af., Order on Remand {(October 3, 2011).

15 AEP-Ohio Ex. 7 at 17.
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Order that AEP-Ohio must demonstrate the economic basis
for a rate increase in the context of a full rate review.16

In light of the evidence discussed above, the Commission
reasonably concluded that an SCM based on the current
RPM pricing could risk an unjust and unreasonable result
for AEP-Ohio. We determined that the two-tier capacity
pricing mechanism, as proposed by AEP-Ohio and
modified by the Commission, should be approved on an
interim basis, with the first tier based on RPM pricing, and
the second tier fixed at $255/MW-day, representing a
reasonable charge in the mid portion of the range reflected
in the record. Upon review of the arguments raised on
rehearing, we continue to believe that our rationale for
granting  AEP-Ohio’s interim relief was thoroughly
explained, warranted under the unique circumstances, and
supported by the evidence of record in the consolidated
cases. Accordingly, FES' and IEU-Ohio’s requests for
rehearing should be denied.

Discriminatory Pricing

(47) PES argues that the Interim Relief Entry established an
interim SCM that imposed on certain customers a capacity
price that was two times more than other customers paid,
contrary to the Commission’s duty to ensure
nondiscriminatory pricing and an effective competitive
market, and in violation of Sections 4905.33, 4905.35,
4928.02, and 4928.17, Revised Code.

(48)  Similarly, IEU-Ohio contends that the Interim Relief Entry
is unlawful because the resulting rates were unduly
discriminatory and not comparable. IEU-Ohio notes that
the interim SCM authorized two different capacity rates
without any demonstration that the difference was
justified. 1EU-Ohio adds that there has been no showing
that the capacity rates for CRES providers were comparable
to the capacity costs paid by SS0 customers.

16 In the Matier of the Application of Columbus Southern Power Company for Approval of an Electric Security
Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certain Generating Assets,
Case No. 08-917-EL-550, ef al., Entry on Rehearing (December 14, 2011), at 5-6.
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{49) In response to many of IEU-Ohio’s various arguments,
including its discrimination claim, AEP-Ohio contends that
IEU-Ohio improperly attempts to relitigate issues that have
already been considered and rejected by the Commission.

(50) The Commission does not agree that the interim capacity
pricing authorized by the Interim Relief Entry was unduly
discriminatory or otherwise unlawful. We recognize that
customers who acted earlier than others to switch to a
CRES provider benefitted from their prompt action.
However, as we have determined on prior occasions, this
does not amount to undue preference nor create a case of
discrimination, given that all customers had an equal
opportunity to take advantage of the allotted RPM-based
capacity pricing.!” Rehearing on this issue should thus be
denied.

Transition Costs

(51) IEU-Ohio maintains that the Interim Relief Entry is
unlawful and unreasonable because it permitted AEP-Ohio
to recover transition costs in violation of state law.
According to IEU-Ohio, AEP-Ohio’s opportunity to recover
transition costs has ended, pursuant to Section 4928.38,
Revised Code. AEP-Ohio responds that IEU-Ohio merely
repeats an argument that the Commission has previously
rejected.

(52) The Commission disagrees that the Interim Relief Entry
authorized the recovery of transition costs. We do not
believe that the capacity costs associated with AEP-Ohio’s
FRR obligations constitute transition costs. Pursuant to
Section 4928.39, Revised Code, transition costs are costs
that, among meeting other criteria, are directly assignable
or allocable to retail electric generation service provided to
electric consumers in this state. AEP-Ohio’s provision of
capacity to CRES providers, as required by the Company’s
FRR capacity obligations, is not a retail electric service as

Y7 See, eg., In the Matter of the Application of The Cincinnati Gas & Electric Company for Approval of its
Electric Transition Plan, Approval of Tariff Changes and New Tariffs, Authority to Modify Current
Accounting Procedures, and Approval to Transfer its Generating Assets to an Exempt Wholesale Generator,
Case No. 99-1658-EL-ETP, et al., Opinion and Order {August 31, 2000), at 41.
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defined by Section 4928.01(A¥27), Revised Code. The
capacity service in question is not provided directly by
AEP-Ohio to retail customers, but is rather a wholesale
transaction between the Company and CRES providers.
Because AEP-Ohio’s capacity costs are not directly
assignable or allocable to retail electric generation service,
they are not transition costs by definition. IEU-Ohio’s
assignment of error should be denied.

Allocation of RPM-Based Capacity Pricing

(53)

RESA requests that the Comunission grant rehearing for the
purpose of clarifying that the Interim Relief Entry did not
authorize AEP-Ohio to revoke RPM-based capacity pricing
to any customer who received such pricing pursuant to the
Commission’s approval of the ESP 2 Stipulation. RESA
asserts that, in order to maintain the status quo,
commercial customers that have been receiving RPM-based
capacity pricing should have continued to receive such
pricing. According to RESA, the Interim Relief Entry did
not direct AEP-Ohio to decrease the number of commercial
customers that were receiving RPM-based capacity pricing,
RESA notes that the Interim Relief Entry states that the first
21 percent of each class shall receive RPM-based capacity
pricing, but it did not require that only 21 percent can
receive such pricing,.

RESA argues that it would be unjust and unreasonable to
charge customers that were shopping and receiving RPM-
based capacity pricing prior to the Commission’s rejection
of the ESP 2 Stipulation, and while the ESP 2 Stipulation
was in place, the tier-two price for capacity. RESA also
argues that it is unjust and unreasonable to decrease the
amount of RPM-based capacity pricing for the commercial
class from the level authorized in the Initial ESP 2 Order, in
light of the fact that the Commission ordered an expansion
of RPM-based capacity pricing for governmental
aggregation. RESA concludes that the Commission should
clarify that any customer that began shopping prior to
September 7, 2012, and received RPM-based capacity
pricing shall be charged such pricing during the period
covered by the Interim Relief Entry.
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(54)

(55)

Like RESA, FES also notes that AEP-Ohio has interpreted
the Interim Relief Entry to allow RPM-based capacity
pricing to be taken away from a significant number of
customers that were shopping as of September 7, 2011,
when the ESP 2 Stipulation was filed. FES notes that both
the ESP 2 Stipulation and the Initial ESP 2 Order
recognized that all shopping customers qualifying for
RPM-based capacity pricing as of September 7, 2011, would
be entitled to continue to receive such pricing. FES argues
that the Commission should have established an interim
SCM based on RPM prices or, alternatively, should confirm
that, during the interim period, all customers that were
shopping as of September 7, 2011, should receive RPM-
based capacity pricing.

AEP-Ohio contends that the applications for rehearing of
RESA and FES should be denied, because they are
essentially untimely applications for rehearing of the Initial
ESP 2 Clarification Entry in the consolidated cases. AEP-
Ohio asserts that the Interim Relief Entry merely confirmed
that the capacity pricing requirements of the Initial ESP 2
Clarification Entry were to continue on an interim basis,
even though the Commission rejected the ESP 2
Stipulation. AEP-Ohio believes that RESA and FES should
have raised their objections to the capacity pricing
requirements by seeking rehearing of the Initial ESP 2
Clarification Entry. AEP-Ohio further argues that RESA
and FES ignore the fact that the ESP 2 Stipulation was
rejected by the Commission in its entirety, which
eliminated all of the benefits of the stipulation, and,
therefore, RESA and FES have no basis upon which to
claim that CRES providers should receive those benefits.

Next, AEP-Ohio disputes RESA’s characterization of the
status quo, and argues that the Commission maintained the
status quo by retaining the capacity pricing set forth in the
Initial ESP 2 Clarification Entry. Finally, AEP-Ohio asserts
that the Initial ESP 2 Clarification Entry, which remained in
effect pursuant to the Interim Relief Entry, required that
each customer class receive an allocation of RPM-based
capacity pricing for 21 percent of its load, and did not
permit the reallocation of capacity from one customer class
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to another. AEP-Ohio argues that RESA has misconstrued
the Interim Relief Entry in representing the 21 percent as a
minimum, not a maximum.

(56) Initially, the Commission disagrees with AEP-Ohio’s
argument that RESA’s and FES” applications for rehearing
of the Interim Relief Entry are essentially untimely
applications for rehearing of the Injtial ESP 2 Clarification
Entry. Although the Interim Relief Entry was subject to the
clarifications in the Initial ESP 2 Clarification Entry, the
entries are otherwise entirely distinct and were issued for
different purposes. Whereas the Initial ESP 2 Clarification
Entry was issued to clarify the terms of our approval of the
ESP 2 Stipulation, the Interim Relief Entry was issued to
approve an interim SCM in light of our subsequent
rejection of the ESP 2 Stipulation. We find that the
applications for rehearing of RESA and FES were
appropriate under the circumstances.

Further, the Commission clarifies that all customers that
were shopping as of September 7, 2011, should have
continued to receive RPM-based capacity pricing during
the period in which the interim SCM was in effect.
Pursuant to the terms of the ESP 2 Stipulation as approved
by the Commission in the Initial ESP 2 Order, customers
that were taking generation service from a CRES provider
as of the date of the BESP 2 Stipulation {i.e., September 7,
2011) were to continue to be served under the RPM rate
applicable for the remainder of the contract term, including
renewals.’8 In the Initial ESP 2 Clarification Entry, the
Commission confirmed that it had modified the ESP 2
Stipulation to prohibit the allocation of RPM-based
capacity pricing from one customer class to another and
that this modification dated back to the initial allocation
among the customer classes based on the September 7,
2011, data. This clarification was not intended to adversely
impact customers already shopping as of September 7,
2011. Likewise, the Interim Relief Entry, which was subject
to the dlarifications in the Initial ESP 2 Clarification Entry,
was not intended to discontinue RPM-based capacity

18 Ynitial ESP 2 Order at 25, 54.

APPX 93



10-2929-EL-UNC

pricing for customers shopping as of September 7, 2011.
AEP-Ohio is directed to make any necessary adjustments to
CRES billings that occurred during the interim period,
consistent with this clarification,

Interim Relief Extension Eniry

(57)

Evidentiary Record and Basis for Commission’s Decision

FES argues that the Interim Relief Extension Entry is
unreasonable and unlawful because it is not based on
probative or credible evidence that AEP-Ohio would suffer
immediate or irreparable financial harm under RPM-based
capacity pricing. FES asserts that AEP-Ohio’s claims
regarding the purported harm that would result from
RPM-based capacity pricing are overstated and
unsupported by any evidence in the record. FES adds that
AEP-Ohio made no attempt to comply with the
requirements for emergency rate relief,

Additionally, FES contends that the Interim Relief
Extension Entry is unreasonable and unlawful because it is
in direct conflict with the RAA and RPM, pursuant to
which capacity pricing is not based on a traditional cost-of-
service ratemaking methodology, but is instead intended
only to compensate RPM participants, including FRR
Entities, for ensuring reliability.  According to FES,
capacity pricing is not intended to compensate AEP-Ohio
for the cost of its generating assets and only the Company’s
avoidable costs are relevant.

FES also argues that the Interim Relief Extension Entry is
unreasonable and unlawful because it imposed capacity
pricing above the RPM-based price on tier-one customers
that have always been entitled to RPM-based capacity
pricing, without any explanation or supporting evidence.
FES adds that tier-one customers and CRES providers will
be severely prejudiced by the Commission’s modification.

Finally, FES argues that the Interim Relief Extension Entry
is unreasonable and unlawful because it extended an
improper interim SCM without sufficient justification as to
why the Commission elected to continue above-market
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(38)

(59)

(60)

capacity pricing, despite its earlier determination that the
interim rates should only remain in effect though May 31,
2012. FES contends that the Commission relied on
traditional cost-of-service concepts that have no relevance
in this proceeding.

OMA argues that the Commission’s approval of AEP-
Ohio’s proposal to increase and extend the Company’s
interim capacity pricing is not supported by record
evidence. OMA adds that a majority of the Commissior:
was unable to agree on a rationale for granting the
extension. OMA concludes that the Commission should
reverse its decision to grant the extension or, in the
alternative, retain the interim capacity pricing adopted in
the Interim Relief Entry.

AEP-Ohio responds that the majority of the arguments
raised by FES and OMA have already been considered and
rejected by the Commission on numerous occasions during
the course of the proceeding and should again be rejected.
Regarding the remaining arguments, AEP-Ohio notes that
the Commission thoroughly addressed all of the arguments
that were raised in response to the Company’s motion for
extension.

As discussed above, the Commission finds that we
thoroughly explained the basis for our decision to grant
interim relief and approve an interim capacity pricing
mechanism as compensation for AFP-Ohio’s FRR
obligations. In granting an extension of the interim relief,
the Commission found that the same rationale continued to
apply. In the Interim Relief Extension Entry, we explained
that, because the circumstances prompting us to grant the
interim relief had not changed, it was appropriate to
continue the interim relief, in its current form, for an
additional period while the case remained pending. The
Commission also specifically noted that various factors had
prolonged the course of the proceeding and delayed a final
resolution, despite the Commission’s considerable efforts
to maintain an expeditious schedule. We uphold our belief
that it was reasonable and appropriate to extend the
interim  capacity pricing mechanism under these
circumstances. Therefore, rehearing should be denied.
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(61)

{62)

(63)

(64)

Extension of Interim SCM

FES argues that the Interim Relief Extension Entry is
unreasonable and unlawful because it authorized the
extension of an interim SCM that is undawful, as
demonstrated in FES’ application for rehearing of the
Interim Relief Entry. Similarly, [EU-Ohio reiterates the
arguments raised in its briefs and application for rehearing
of the Interim Relief Entry. AEP-Ohio replies that the
Commission has already addressed intervenors’ arguments
in the course of this proceeding.

As addressed above, the Commission does not agree that
the interim SCM was unlawful. For the same reasons
enumerated above with respect to the Interim Relief Entry,
the Commission finds nothing improper in our extension of
the interim SCM for a brief period.

Due Process

IEU-Ohio contends that the totality of the Commission’s
actions during the course of this proceeding violated IEU-
Ohio’s due process rights under the Fourteenth
Amendment. IEU-Ohio believes the Commission’s conduct
throughout this proceeding has subjected the positions of
parties objecting to AEP-Ohio’s demands to condemnation
without trial. In its memorandum contra, AEP-Ohio
argues that IEU-Ohio’s lengthy description of the
procedural history of this proceeding negates its due
process claim.

The Commission finds no merit in IEU-Ohio’s due process
claim. Pursuant to the procedural schedule, all parties,
including IEU-Ohio, were afforded ample opportunity to
participate in this proceeding through means of discovery,
a lengthy evidentiary hearing with cross-examination of
witnesses and presentation of exhibits, and briefing. IEU-
Ohio was also afforded the opportunity to respond to AEP-
Ohio’s motion for interim relief, as well as its motion for an
extension of the interim relief. As the record reflects, IEU-
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(65)

(66)

(67)

(68)

Ohio took full advantage of its opportunities and,
accordingly, its request for rehearing should be denied.

Requests for Escrow Account or Refund

OMA asserts that the Interim Relief Extension Entry
undermined customer expectations and substantially
harmed Ohio manufacturers and other customers. OMA
notes that, as a result of the Interim Relief Extension Entry,
all customers, including customers in tier one, were
required to pay capacity rates that were substantially
higher than the current RPM-based capacity price, contrary
to their reasonable expectations, and to the detriment of
their business arrangements and the competitive market,
OMA adds that the Commission failed to consider its
recommendation that AEP-Ohio deposit the difference
between the two-tiered interim relief and the RPM-based
capacity price in an escrow account,

IEU-Ohio asserts that the Commission should direct AEP-
Ohio to refund all revenue collected above RPM-based
capacity pricing, or at least to credit the excess collection
against regulatory asset balances otherwise eligible for
amortization through retail rates and charges.

In response to IEU-Ohio, AEP-Ohio asserts that many of
IEU-Ohio’s arguments are irrelevant to the Interim Relief
Extension Entry and thus inappropriate for an application
for rehearing. Further, AEP-Ohio disagrees with OMA that
there is no evidence that the Company would suffer harm
from RPM-based capacity pricing. AEP-Ohio also contends
that neither customers nor CRES providers can claim a
continuing expectation of such pricing or rely upon the
now rejected ESP 2 Stipulation.

For the reasons previously discussed, the Commission
finds that the brief extension of the interim capacity pricing
mechanism, without medification, was reasonable under
the circumstances. Accordingly, we do not believe that
IEU-Ohio’s request for a refund of any amount in excess of
RPM-based capacity pricing and OMA’s request that an
escrow account be established are necessary or appropriate.
Further, if intervenors believed that extraordinary relief
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from the Interim Relief Extension Entry was required, the
appropriate course of action would have been to seek a
stay of the entry.

We do not agree that the Interim Relief Extension Entry
undermined customer expectations or caused substantial
harm to customers. This case was initiated by the
Commission nearly two years ago for the purposes of
reviewing AEP-Ohio’s capacity charge and determining
whether the SCM should be modified in order to promote
competition and to enable the Company to recover the
costs associated with its FRR capacity obligations. In any
event, as with any rate, there is no guarantee that the rate
will remain unchanged in the future. We find that the
Interim Relief Extension Entry appropriately balanced the
interests of AEP-Ohio, CRES providers, and customers,
which has been the Commission’s objective throughout this
proceeding.

Capacity Order
Jurisdiction
(69) IEU-Ohio argues that the Capacity Order is unlawful and

(70)

unreasonable because the Commission is prohibited from
applying cost-based ratemaking principles or resorting to
Chapters 4905 and 4909, Revised Code, to supervise and
regulate generation capacity service from the point of
generation to the point of consumption. IEU-Ohio
contends that it makes no difference whether the service is
termed wholesale or retail, because retail electric service
includes any service from the point of generation to the
point of consumption.  IEU-Ohio asserts that the
Commission’s authority with respect to generation service
is limited to the authorization of retail SSO rates that are
established in conformance with the requirements of
Sections 4928.141 to 4928.144, Revised Code.

The Schools contend that the Commission lacks authority
to set cost-based capacity rates, because AEP-Ohio’s
capacity service is a deregulated generation-related service.
The Schools believe the Commission’s authority regarding
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(71)

capacity service is limited to effectuating the state’s energy
policy found in Section 4928.02, Revised Code.

In the Capacity Order, the Commission determined that it
has authority pursuant to Sections 4905.04, 4905.05, and
4905.06, Revised Code, to establish the SCM. We
determined that AEP-Ohio’s provision of capacity to CRES
providers is appropriately characterized as a wholesale
transaction rather than a retail electric service. We noted
that, although wholesale transactions are generally subject
to the exclusive jurisdiction of FERC, our exercise of
jurisdiction in this case was for the sole purpose of
establishing an appropriate SCM and is consistent with
Section D.8 of Schedule 8.1 of the FERC-approved RAA.
Additionally, we noted that FERC had rejected AEPSC’s
proposed formula rate in light of the fact that the
Commission had established an SCM in the Initial Entry.19
The Commission further determined, within its discretion,
that it was necessary and appropriate to establish a cost-
based SCM for AEP-Ohjo, pursuant to our regulatory
authority under Chapter 4905, Revised Code, as well as
Chapter 4909, Revised Code, which authorized the
Commission to use its traditional regulatory authority to
approve rates that are based on cost, such that the resulting
rates are just and reasonable, in accordance with Section
4905.22, Revised Code. Because the capacity service at
issue is a wholesale rather than retail electric service, we
found that, although market-based pricing is contemplated
in Chapter 4928, Revised Code, that chapter pertains solely
to retail electric service and is thus inapplicable under the
circumstances. The Commission concluded that we have
an obligation under traditional rate regulation to ensure
that the jurisdictional utilities receive just and reasonable
compensation for the services that they render. However,
rehearing is granted to clarify that the Commission is
under no obligation with regard to the specific mechanism
used to address capacity costs. Such costs may be
addressed through an SCM that is specifically crafted to
meet the stated needs of a particular utility or through a
rider or other mechanism.

19 American Electric Power Service Corporation, 134 FERC q 61,039 (2011).
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The Commission carefully considered the question of
whether we have the requisite statutory authority in this
matter. We affirm our findings in the Capacity Order that
capacity service is a wholesale generation service between
AEP-Ohio and CRES providers and that the provisions of
Chapter 4928, Revised Code, that restrict the Commission’s
regulation of competitive retail electric services are
inapplicable. The definition of retail electric service found
in Section 4928.01(A)(27), Revised Code, is more narrow
than IEU-Ohio would have it. As we discussed in the
Capacity Order, retail electric service is “any service
involved in supplying or arranging for the supply of
electricity to ultimate consumers in this state, from the
point of generation to the point of consumption.” Because
AEP-Ohio supplies the capacity service in question to
CRES providers, rather than directly to retail customers, it
is not a retail electric service, as IEU-Ohio appears to
contend, or a deregulated service, as the Schools assert.

Additionally, as discussed above, we note that Section
490526, Revised Code, grants the Commission
considerable authority to review rates? and authorizes our
investigation in this case. The Commission properly
initiated this proceeding, consistent with that statute, to
examine AEP-Ohio’s existing capacity charge for its FRR
obligations and to establish an appropriate SCM upon
completion of our review. We grant rehearing for the
limited purpose of clarifying that the Capacity Order was
issued in accordance with the Commission’s authority
found in Section 4905.26, Revised Code, as well as Sections
4905.04, 4905.05, and 4905.06, Revised Code.

Cost-Based SCM

(72)  OCC argues that the Commission erred in adopting a cost-
based SCM rather than finding that the SCM should be
based on RPM pricing. Similarly, the Schools argue that
the Comumnission failed to find that RPM-based capacity

20 See, eg., Ohio Consumers’ Counsel v. Pub. Util, Comm., 110 Ohio St3d 394, 400 (2006); Allnet
Convrunications Services, Inc. v. Pub. LIt Comm., 32 Ohio 5t.3d 115, 117 (1987); Ohio Utilities Co. v.
Pub. Util. Comm., 58 Ohio St.2d 153, 156-158 {1979).
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(73)

(74)

(75)

pricing is reasonable and lawful and should be reinstated
as the SCM. AEP-Ohio replies that the arguments raised
by OCC and the Schools are unsupported and have already
been considered and rejected by the Commission. AEP-
Ohio notes that the Commission determined that it has the
authority to establish an SCM based on the costs associated
with the Company’s FRR capacity obligations.

FES contends that the Capacity Order unlawfully and
unreasonably established an SCM based on embedded
costs.  Specifically, FES argues that, pursuant to the
language and purpose of the RAA, the only costs that can
possibly be considered for pricing capacity in PIM are
avoidable, not embedded, costs and that AEP-Ohio’s
avoidable costs would be fully recovered using RPM-based
pricing. FES asserts that AEP-Ohio’s FRR capacity
obligations are not defined by the cost of its fixed
generation assets but are instead valued based on PJM's
reliability requirements. FES believes that the Capacity
Order provides a competitive advantage to AEP-Ohio in
that the Company will be the only capacity supplier in PJM
that is guaranteed to recover its full embedded costs for
generation. FES notes that AEP-Ohio’s status as an FRR
Entity does not justify different treatment, as there is no
material difference between the FRR election and
participation in PJM’s base residual auction.

AEP-Ohio argues that the Commission appropriately
determined that cost, as the term is used in Section .8 of
Schedule 8.1 of the RAA, refers to embedded cost. AEP-
Ohio notes that no reference to avoided cost is contained
within Section DD.8 of Schedule 8.1 of the RAA and that, as a
participant in the drafting of the RAA, the Company
understood that the reference to cost was intended to mean
embedded cost. AEP-Chio contends that, because avoided
costs are bid into the RPM’s base residual auction, FES’
argument renders the option to establish a cost-based
capacity rate under Section D.8 of Schedule 8.1 of the RAA
meaningless.

Like FES, IEU-Ohio argues that the Capacity Order is in
conflict with the RAA for numerous reasons, including that
the order does not account for Delaware law: ignores the
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(76)

(77)

RAA’s focus on the entire PJM region and the RAA’s
objective to support the development of a robust
competitive marketplace; finds that use of the term “cost”
in the RAA means embedded cost; and is based on AEP-
Ohio’s flawed assumptions that the Company is an FRR
Entity with owned and controlled generating assets that
are the source of capacity provided to CRES providers
serving retail customers in the Company’s certified electric
distribution service area.

In its memorandum contra, AEP-Ohio notes that IEU-Ohio
fails to explain how the application of Delaware law would
make any practical difference with respect to the
Commission’s interpretation of the RAA. AEP-Qhio argues
that the RAA cannot be interpreted to mean that state
commissions are constrained by Delaware law in
establishing an SCM. AEP-Ohio also contends that, if the
reference to cost in Section D.8 of Schedule 8.1 of the RAA
is interpreted as avoidable cost, it would render the
provision meaningless, AEP-Ohio adds that IEU-Ohio
relies on inapplicable U.S. Supreme Court precedent in
support of its argument that cost does not mean embedded
cost,

The Commission finds that the arguments raised by the
Schools, OCC, FES, and IEU-Ohio have already been
thoroughly considered by the Commission and should
again be denied. As discussed above, the Commission has
an obligation to ensure that AEP-Ohio receives reasonable
compensation for the capacity service that it provides. We
continue to believe that the SCM for AEP-Ohio should be
based on the Company’s costs and that RPM-based
capacity pricing would prove insufficent to vyield
reasonable compensation for the Company’s provision of
capacity to CRES providers in fulfillment of its FRR
capacity obligations.

Initially, the Commission finds no merit in IEU-Ohio’s
claim that AEP-Ohio is not an FRR Entity. Although
AEPSC signed the RAA, it did so on behalf of the
Company.  The Commission also disagrees with FES’
contention that the Capacity Order affords an undue
competitive advantage to AEP-Ohio over other capacity
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suppliers in PJM.  The Commission initiated this
proceeding solely to review AEP-Ohio’s capacity costs and
determine an appropriate capacity charge for its FRR
obligations. We have not considered the costs of any other

capacity supplier subject to our jurisdiction nor do we find

it appropriate to do so in this proceeding, Further, the
Commission does not agree that the SCM that we have
adopted is inconsistent with the RAA. Section D8 of
Schedule 8.1 of the RAA provides only that, where the state
regulatory jurisdiction requires that the FRR Entity be
compensated for its FRR capacity obligations, such SCM
will prevail. There are no requirements or imitations for
the SCM in that section or elsewhere in the RAA. Although
Section D.8 of Schedule 8.1 of the RAA specifically
contemplates that an SCM may be established by the state
regulatory jurisdiction, neither that section nor any other
addresses whether the SCM may provide for the recovery
of embedded costs, nor would we expect it to do so, given
that the FRR Entity’s compensation is to be provided by
way of a state mechanism. The Commission finds that we
appropriately adopted an SCM that is consistent with
Section 2.8 of Schedule 8.1 of the RAA and state law and
that nothing in the Capacity Order is otherwise contrary to
the RAA.

Energy Credit

AEP-Ohio raises numerous issues with respect to the
energy credit recommended by Staff's consultant in this
case, Energy Ventures Analysis, Inc. (EVA), which was
adopted by the Commission in the Capacity Order. In its
first assignment of error, AEP-Ohic contends that the
Commission’s adoption of an energy credit of
$147.41/MW-day was flawed, given that EVA assumed a
static shopping level of 26.1 percent throughout the
relevant timeframe. AEP-Ohio notes that, according to
Staff’'s own witness, the energy credit should be lower
based upon the established shopping level of thirty percent
as of April 30, 2012, AEP-Ohio adds that the energy credit
should be substantially lower based upon the increased
levels of shopping that will occur with RPM-based capacity
pricing. AEP-Ohio believes that there is an inconsistency
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79)

(80)

between the Commission’s recognition in the Capacity
Order that RPM-based pricing will cause shopping to
increase and- the Commission’s adoption of EVA’s
methodology without an adjustment to reflect a higher
level of shopping. At a minimum, AEP-Ohio argues that
the Commission should account for the actual shopping
level as of the date of the Capacity Order.

TEU-Ohio responds that the arguments raised by AEP-Ohio
in its application for rehearing assume that the
Commission may act beyond its statutory jurisdiction to set
generation rates and that the Commission may unlawfully
authorize the Company to collect transition revenue. IEU-
Ohio also contends that all of AEP-Ohio’s assignments of
error that relate to the energy credit are based on the
flawed assumption that the Company identified and
established the incurred cost of satisfying the FRR Entity’s
capacity obligations. IEU-Ohio notes that AEP-Ohio’s cost-
based methodology relies on the false assumption that the
Company’s owned and controlled generating assets are the
source of capacity available to CRES providers serving
customers in the Company’s distribution service territory.

AEP-Ohio also argues that there are a number of errors in
EVA’s energy credit, resulting in an energy credit that is
unreasonable and against the manifest weight of the
evidence. AEP-Ohio contends that the Commission
adopted EVA's energy credit without meaningful
explanation or analysis and abdicated its statutory duty to
make reasonable findings and conclusions, in violation of
Section 4903.09, Revised Code.

Specifically, AEP-Ohio asserts that EVA’s methodology
does not withstand basic scrutiny and is largely a black box
that cannot be meaningfully tested or evaluated by others;
EVA failed to calibrate its model or otherwise account for
the impact of zonal rather than nodal prices; EVA erred in
forecasting locational marginal prices (LMP) instead of
using available forward energy prices, which were used by
Staff in the HSP 2 Case; EVA used inaccurate and
understated fuel costs; EVA failed to use correct heat rates
to capture minimum and start time operating constraints
and associated cost impacts; EVA wrongly incorporated
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(61)

(82)

traditional OSS margins and otherwise failed to properly
reflect the impact of the pool agreement; and EVA's
estimate of gross margins that AEP-Ohio will earn from
June 2012 through May 2015 are overstated by nearly 200
percent.  AEP-Ohio argues that, at a minimum, the
Commission should conduct an evidentiary hearing on
rehearing to evaluate the accuracy of EVA’s energy credit
compared to actual results. In support of its request, AEP-
Ohio proffers that EVA’s forecasted energy margins for
June 2012 were more than three times higher than the
Company’s actual margins, resulting in an energy credit
that is overstated by $91.52/MW-day, and that provisional
data for July 2012 confirms a similar degree of error in
EVA’s projections.

AEP-Ohio also points out that Staff admitted to significant,
inadvertent errors in Staff witness -Harter's testimony
regarding calculation of the energy credit and that Staff
was granted additional time to present the supplemental
testimony of Staff witness Medine in an attempt to correct
the errors. AEP-Ohio notes that Staff presented three
different versions of EVA’s calculation of the energy credit,
which was revised twice in order to address errors in the
calculation.  AEP-Ohio asserts that the Commission
nevertheless adopted EVA's energy credit without mention
of these procedural irregularities. In any event, AEP-Ohio
believes that Ms. Medine’s testimony only partially and
superficially addressed Mr. Harter’s errors. According to
AEP-Ohio, the Commission should grant the Company’s
application for rehearing and address the remaining
fundamental deficiencies in EVA‘s methodology in order to
avoid a reversal and remand from the Ohio Supreme
Court.

FES responds that the Commission already considered and
rejected each of AEP-Ohio’s arguments. FES adds that
there are flaws in the energy credit calculated by AEP-
Ohio’s own witness and that the Company’s criticisms of
EVA’s approach lack merit,

The Commission finds that AEP-Ohio’s assignments of
error regarding the energy credit should be denied. First,
with respect to EVA’s shopping assumption, we find
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nothing inappropriate in EVA's use of a static shopping
level of 26 percent, which reflects the actual level of
shopping in AEP-Ohio's service territory as of March 31,
2012, which was around the time of EVA’s analysis. We
recognize that the level of shopping will continually
fluctuate in both directions. For that reason, we believe
that it was appropriate for EVA to use the actual level of
shopping as of a recent date, rather than a projection, and
find that EVA’s figure is a reasonable approximation.
EVA’s use of a static shopping level provides certainty to
the energy credit and capacity rate. The alternative would
be to review the level of shopping at regular intervals, an
option that would unreasonably necessitate continual
recalculations of the energy credit to reflect the shopping
level of the moment, while introducing uncertainty into the
capacity rate. The Commission also notes that, contrary to
AEP-Ohio’s assertion, Staff witness Medine did not testify
.that the energy credit should be adjusted to reflect the
current level of shopping. Rather, Ms. Medine testified
only that EVA assumed a shopping level of 26 percent,
which was the level of shopping as of March 31, 2012, and
that this figure was used as a conservative approach.2!

Regarding the alleged errors in EVA’s approach, the
Commission notes initially that we explained the basis for
our adoption of EVA’s energy credit in the Capacity Order,
consistent with the requirements of Section 4903.09,
Revised Code. A review of the testimony of Staff witnesses
Medine and Harter reflects that EVA sufficiently described
its methodology, including the fuel costs and heat rates
applied in this case; its decision to use zonal prices and
forecasted LMP; and its accounting for 0SS margins and
opetation of the pool agreement.22 We affirm our finding
that, as a whole, EVA’s energy credit, as adjusted by the
Commission, is reasonable. Although AEP-Ohio contends
that EVA should have used different inputs in a number of
respects, we do not believe that the Company has
demonstrated that the inputs actually used by EVA are
unreasonable. AEP-Ohio’s preference for other inputs that

21 Tr. X at 2189, 2194; Staff Ex. 105 at 19.
22 Staff Fx, 101 at 6-11, 105 at 4-19.
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would result in an outcome more to its liking is not a
sufficient ground for rehearing. Neither do we find any
relevance in AEP-Ohio’s claimed procedural irregularities
with respect to EVA’s testimony. Essentially, the
Commission was presented with two different
methodologies for calculating the energy credit, both of
which were questioned and criticized by the parties,
Overall, the Commission believes that EVA’s approach is
the more reasonable of the two in projecting AEP-Ohio’s
future energy margins and that it will best ensure that the
Company does not over recover its capacity costs.

Authorized Compensation

(83) OCC argues that the Commission erred in finding that

(84)

(85)

compensation of $188.88/MW-day is an appropriate charge
to enable AEP-Ohio to recover its capacity costs for its FRR
obligations from CRES providers. OCC notes that there is
no evidence to support the Commission’s finding, given
that no party recommended a charge of $188.88/ MW-day.
OCC further notes that the Commission adopted AEP-
Ohio’s unsupported return on equity (ROE), without
explanation, in violation of Section 4903.09, Revised Code.

In response to OCC, as well as similar arguments from
OMA and OHA, AEP-Ohio asserts that the ROE approved
by the Commission is supported by relevant and
competent evidence and that the ROE is appropriate for the
increased risk associated with generation service. Given
the considerable evidence in the record, AEP-Ohio
contends that the rationale for the Commission’s rejection
of Staff’s proposed downward adjustment to the
Company’s proposed ROE is evident.

In the Capacity Order, the Commission explained
thoroughly based on the evidence in the record how it
determined that $188.83/MW-day is an appropriate
capacity charge for AEP-Ohio’s FRR obligations. We also
explained that we declined to adopt Staff’s recommended
ROE, given that it was solely based on a stipulated ROE
from an unrelated case, and concluded that the ROE
proposed by AEP-Ohio was reasonable under the
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circumstances in the present case. The evidence of record
reflects that AEP-Ohio’s proposed ROE is consistent with
the ROEs that are in effect for the Company’s affiliates for
wholesale transactions in other states.23 Therefore, the
requests for rehearing should be denied.

Deferral of Difference Between Cost and RPM

Deferral Authority

IEU-Ohio argues that the Commission is prohibited under
Section 4928.05(A), Revised Code, from regulating or
otherwise creating a deferral associated with a competitive
retail electric service under Section 4905.13, Revised Code,
and that the Commission may only authorize a deferral
resulting from a phase-in of an SSO rate pursuant to
Section 4928.144, Revised Code. IEU-Ohio further notes
that, under generally accepted accounting principles
(GAAP), only an incurred cost can be deferred for future
collection, and not the difference between two rates. IEL-
Ohio also asserts that the Commission unreasonably and
unlawfully determined that AEP-Ohio might suffer
financial harm if it charged RPM-based capacity pricing
and established compensation for generation capacity
service designed to address the financial performance of
the Company’s competitive generation business, despite
the Commission’s prior confirmation that the Company’s
earnings do not matter for purposes of establishing
generation rates.

AEP-Oho asserts that it was unreasonable and unlawful for
the Commission to adopt a cost-based SCM and then order
the Company to charge CRES providers the lower RPM-
based capacity pricing. Specifically, AEP-Ohio contends
that it was unreasonable and unlawful to require the
Company to charge any price other than $188.88/ MW-day,
which the Commission established as the just and
reasonable cost-based rate. AEP-Ohio argues that the
Commission has no statutory authority to require the
Company to charge CRES providers less than the cost-

23 Ty 1 at 305.
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based capacity rate that the Commission determined was
just and reasonable,

In its memorandum contra, IEU-Ohio argues that AEP-
Ohio assumes that the Commission may act beyond its
statutory jurisdiction to set generation rates and that the
Commission may unlawfully authorize the Company to
collect transition revenue. IEU-Ohio adds that customer
choice will be frustrated if the Commission grants the relief
requested by AEP-Ohio in its application for rehearing,

The Schools respond that AEP-Ohio should not complain
that the Commission lacks authority to order a deferral,
given that the Company has refused to accept the
ratemaking formula and related process contained in
Sections 4909.15, 4909.18, and 4909.19, Revised Code. The
Schools add, however, that the Commission has wide
discretion to issue accounting orders under Section 4905.13,
Revised Code, in cases where the Commission is not sefting
rates pursuant to Section 4909.15, Revised Code.

RESA and Direct Energy argue that the Commission’s
approach is consistent with Ohio’s energy policy,
supported by the record, and reasonable and lawful. RESA
and Direct Energy believe that the Commission
pragmatically balanced the various competing interests of
the parties in establishing a just and reasonable SCM.

Noting that nothing prohibits the Commission from
bifurcating the means of recovery of a just and reasonable
rate, Duke replies that AEP-Ohio’s argument is not well
founded, given that the Company will be made whole
through the deferral mechanism to be established in the
ESP 2 Case.

In the Capacity Order, the Commission authorized AEP-
Ohio to modify its accounting procedures to defer the
incurred capacity costs not recovered from CRES providers
and indicated that a recovery mechanism for the deferred
capacity costs would be established in the ESP 2 Case. We
find nothing unlawful or unreasonable in this approach.
We continue to believe that it appropriately balances our
objectives of enabling AEP-Ohio to fully recover its
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capacity costs incurred in carrying out its FRR obligations,
while encouraging retail competition in the Company’s
service territory.

The Commission finds no merit in the arguments that we
lack the authority to order the deferral. As we noted in the
Capacity Order, the Commission relied upon the authority
granted to us by Section 4905.13, Revised Code, in directing
AEP-Ohio to modify its accounting procedures to defer a
portion of its capacity costs. Having found that the
capacity service at issue is not a retail electric service and
thus not a competitive retail electric service, JEU-Ohio’s
argument that the Commission may not rely on Section
4905.13, Revised Code, is unavailing. Neither do we find
that authorization of the deferral was contrary to GAAP or
prior Commission precedent, as IEU-Ohio contends, The
requests for rehearing of IEU-Ohio and AEP-Ohio should,
therefore, be denied,

Competition

AEP-Ohio contends that it was unreasonable and unlawful
for the Commission to require the Company to supply
capacity to CRES providers at a below-cost rate to promote
artificial, uneconomic, and subsidized competition that is
unsustainable and likely to harm customers and the state
economy, as well as the Company.

Duke disagrees, noting that the evidence is to the contrary.
Duke adds that the other Ohio utilities use RPM-based
capacity pricing without causing a flood of unsustainable
competition or damage to the economy in the state. FES
responds that the deferral authorized by the Commission is
an appropriate way to spur real competition and to prevent
the chilling effect on competition that would result from
above-market capacity pricing. FES contends that there is
nothing artificial in allowing customers to purchase
capacity from willing sellers at market rates. RESA and
Direct Energy agree, noting that the Capacity Order will
promote real competition among CRES providers to the
benefit of customers.
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As the Comumission thoroughly addressed in the Capacity
Order, we believe that a capacity charge assessed to CRES
providers on the basis of RPM pricing will advance the
development of true competition in AEP-Ohio’s service
territory., We do not agree with AEP-Ohio that there is
anything artificial in charging CRES providers the same
market-based pricing that is used throughout PJM.
Lacking any merit, AEP-Ohio’s assignment of error should
be denied.

Existing Contracts

AEP-Ohio argues that it was unreasonable and unlawful,
as well as unnecessary, for the Commission to extend RPM-
based pricing to customers that switched to a CRES
provider at a capacity price of $255/MW-day. AEP-Ohio
asserts that CRES providers will enjoy a significant
windfall to the Company’s financial detriment. According
to AEP-Ohio, the Capacity Order should not apply to
existing contracts with a capacity price of $255/MW-day.

Duke responds that AEP-Ohio offers no evidence that these
contracts prohibit renegotiation of pricing for generation
supply. IEU-Ohio asserts that AEP-Ohio’s argument must
be rejected because the Company may not charge a rate
that has not been authorized by the Commission, and the
Company has not demonstrated that it has any valid basis
to charge $255/MW-day for capacity supplied to CRES
providers. IEU-Ohio adds that there is likewise no basis to
conclude that CRES providers will enjoy a windfall, given
the fact that the Commission earlier indicated that RPM-
based capacity pricing would be restored and such pricing
comprised the first tier of the interim capacity pricing
mechanism. FES also contends that there is no justification
for discriminating against customers formerly charged
$255/MW-day for capacity by requiring them to continue
to pay above-market rates. RESA and Direct Energy add
that customers that were charged $255/MW-day elected to
shop with the expectation that they would eventually be
charged RPM-based capacity pricing. OMA agrees that
customers had a reasonable expectation of RPM-based
capacity pricing, regardless of when they elected to shop.
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OMA notes that AEP-Ohio’s argument is contrary to state
policy, which requires that nondiscriminatory retail electric
service be available to consumers.

The Commission finds no merit in AEP-Ohio’s argument
and its request for rehearing should, therefore, be denied.
The contracts in question are between CRES providers and
their customers, not AEP-Ohio. It is for the parties to each
contract to determine whether the contract pricing will be
renegotiated in light of the Capacity Order. As between
AEP-Ohio and CRES providers, the Company should
charge the applicable RPM-based capacity pricing as
required by the Capacity Order.

State Policy

IEU-Ohio believes the deferral mechanism is in conflict
with the state policy found in Section 4928.02, Revised
Code, which generally supports reliance on market-based
approaches to set prices for competitive services such as
generation service and strongly favors competition to
discipline prices of competitive services,

AEP-Ohio asserts that it was unreasonable and unlawful
for the Commission to rely on the state policies set forth in
Sections 4928.02 and 4928.06(A), Revised Code, as
justification for reducing CRES providers’ price of capacity
to RPM-based pricing, after the Commission determined
that Chapter 4928, Revised Code, does not apply to the
capacity charge paid by CRES providers to the Company.
AEP-Ohio argues that the Commission determined that the
chapter is jnapplicable to the Company’s capacity service
but then unreasonably relied upon it anyway.

Duke disagrees, noting that the impact of AEP-Ohio’s
capacity charge on retail competition in Ohio is an issue for
Commission review in this proceeding and that the issue
cannot be considered without reference to state policy.
IEU-Ohio adds that AEP-Ohio has urged the Commission
in this proceeding to rely on the state policy found in
Section 4928.02, Revised Code. IEU-Ohio also points out
that the Commission is required to apply the state policy in
making decisions regarding generation capacity service.
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FES contends that, if the Commission has the authority to
create a cost-based SCM, then it also has the authority to
follow the express guidance of Chapter 4928, Revised
Code, and encourage competition through the use of
market pricing. RESA and Direct Energy note that Section
4928.02, Revised Code, contains the state’s energy policy,
parts of which are not limited to retail electric services.
RESA and Direct Energy contend that the Capacity Order
is consistent with Section 4928.02(C), Revised Code, which
requires a diversity of electricity supplies and suppliers.

Initially, the Cormmission notes that, although we
determined that Chapter 4928, Revised Code, has no
application in terms of the Commission’s authority to
establish the SCM, we have made it clear from the outset
that one of the objectives in this proceeding was to
determine the impact of AEP-Ohio’s capacity charge on
CRES providers and retail competition in Ohio. The
Commission cannot accomplish that objective without
reference to the state policy found in Section 4928.02,
Revised Code. Further, as the Commission stated in the
Capacity Order, we believe that RPM-based capacity
pricing is a reasonable means to promote retail
competition, consistent with the state policy objectives
enumerated in Section 4928.02, Revised Code. We do not
agree with IEU-Ohio that the deferral of a portion of AEP-
Ohio’s capacity costs is contrary to any of the state policy
objectives identified in that section. The assignments of
error raised by AEP-Ohio and IEU-Ohio should be denied.

Evidentiary Record and Basis for Commission’s
Decision

OCC contends that there is no evidence in the record that
supports or even addresses a deferral of capacity costs and
that the Commission, therefore, did not base its decision on
facts in the record, contrary to Section 4903.09, Revised
Code. OCC also asserts that the Commission erred in
authorizing carrying charges based on the weighted
average cost of capital (WACC) until such time as a
recovery mechanism was approved in the ESP 2 Case.
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OCC believes that any carrying charges should be
calculated based on AEP-Ohio’s long-term cost of debt.

(104) AEP-Ohio responds that OCC’s argument is moot, AEP-
Ohio explains that the SCM and associated deferral did not
take effect until August 8, 2012, which was the date on
which the Commission approved a recovery mechanism in
the ESP 2 Case, and, therefore, the WACC rate did not

apply.

(105) Like OCC, IEU-Ohio contends that the Commission’s
authorization of carrying charges lacks any supporting
evidence in the record and that the carrying charge rates
approved are excessive, arbitrary, capricious, and contrary
to Commission precedent,

(106) The Commission notes that OCC appears to assert that the
Commission may not authorize a deferral unless it has first
been proposed by a party to the proceeding. We find no
basis for OCC’s apparent contention that the Commission
may not authorize a deferral on our own initiative, As
discussed above, the Commission has the requisite
authority pursuant to Section 4905,13, Revised Code.
Further, the reasons prompting our decision were
thoroughly explained in the Capacity Order and supported
with evidence in the record, as reflected in the order, We
thus find no violation of Section 4903.09, Revised Code.

Regarding the specific carrying cost rates authorized, the
Commission finds that it was appropriate to approve the
WACKC rate until such time as the recovery mechanism was
established in the ESP 2 Case, in order to ensure that AEP-
Ohio was fully compensated, and to approve the long-term
debt rate from that point forward. As we have noted in
other proceedings, once collection of the deferred costs
begins, the risk of non-collection is significantly reduced.
At that point, it is more appropriate to use the Jong-term
- cost of debt rate, which is consistent with sound regulatory
practice and Commission precedent.?* In any event, as

24 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company to Adjust
Each Company’s Transmission Cost Recovery Rider, Case No. 08-1202-EL-UNC, Finding and Order
(December 17, 2008); In the Matter of the Application of Columbus Southern Power Company and Ohio
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AEP-Ohio notes, OCC’s argument is moot. Because the
SCM took effect on the same date on which the deferral
recovery mechanism was approved in the ESP 2 Case, there
was no period -in which the WACC rate applied.
Accordingly, OCC’s and [EU-Ohio’s assignments of error
should be denied.

Recovery of Deferred Capacity Costs

OCC argues that the Commission erred in allowing
wholesale capacity costs, which should be the
responsibility of CRES providers, to be deferred for
potential  collection from customers through the
Company’s rates for retail electric service established as
part of its ESP. OCC asserts that the Commission has no
jurisdiction to authorize AEP-Ohio to collect wholesale
costs for capacity service from retail S5O customers. OCC

contends that nothing in either Chapter 4905 or 4909,

Revised Code, enables the Commission to authorize a
deferral of wholesale capacity costs that are to be recovered
by AEP-Ohio through an ESP approved for retail electric
service pursuant to Section 4928.143, Revised Code.

IG5 responds that OCC’s argument should be addressed in
the ESP 2 Case, which IGS believes is the appropriate
venue in which to determine whether the deferred capacity
costs may be collected through an ESP.

OEG argues that the Commission has no legal authority to
order future retail customers to repay the wholesale
capacity cost obligations that unregulated CRES providers
owe to AEP-Ohio. OMA and OHA agree with OEG that
the Commission has neither general ratemaking authority
nor any specific statutory authority that applies under the
circumstances to order the deferral of costs that the utility
is authorized to recover, and that retail customers may not
lawfully be required to pay the wholesale costs owed by

-44.-

Power Company for Authority to Medify Their Accounting Procedure for Certain Storm-Related Services
Restoration Costs, Case No. 08-1301-EL-AAM, Finding and Order (December 19, 2008); In the Matter
of the Application of Columbus Southern Power Company for Approval of a Mechanism to Recover Deferred
Fuel Costs Ordered Under Section 4928.144, Ohio Revised Code, Case No. 11-4920-EL-RDR, et al.,
Finding and Order {August 1, 2012},
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CRES providers to AEP-Ohio. OFEG contends that the
deferral authorized by the Commission will result in future
customers paying hundreds of millions of dollars in above-
market capacity rates as well as interest on the deferral.
According to OEG, CRES providers should pay the full
cost-based capacity price of $188.88/MW-day as AEP-Ohio

incurs its capacity costs. Noting that shopping occurred in -

AEP-Ohio’s service territory with a capacity charge of
$255/MW-day, OEG asserts that the record does not
indicate that a capacity charge of $188.88/MW-day will
hinder retail competition and, therefore, there is no reason
to transfer the wholesale capacity payment obligation from
CRES providers to future retail customers.

Alternatively, OEG requests that the Commission clarify
that customers that have reasonable arrangements and
certify that they did not shop during the three-year ESP
period are exempt from repayment of AEP-Chio’s deferred
capacity costs; any deferred capacity costs will be allocated
and recovered on the same basis as if the CRES providers
were charged the full capacity rate in the first place (i.e., on
the basis of demand); and the Company is required to
reduce any deferred capacity costs by the relevant
accumulated deferred income tax during the recovery
period so that the interest expense reflects its actual
carrying costs. OEG asserts that payment of the deferred
capacity costs should be collected only from CRES
providers or shopping customers, which are the entities
that will have benefitted from the initial RPM-based
capacity pricing.

AEP-Ohio and numerous intervenors disagree with QEG's
characterization of the Capacity Order as having
represented that the deferral is an amount owed by CRES
providers to the Company. AEP-Ohio asserts that the
Commission clearly indicated that all customers, including
customers with reasonable arrangements, should pay for
the deferral because they benefit from the opportunity to
shop that is afforded by RPM-based capacity pricing. AEP-
Ohio offers a similar response to the contentions of OCC
and OMA/OHA that the deferral is solely the obligation of
CRES providers. AEP-Ohio notes that all customers benefit
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from the provided capacity, which was developed or
obtained years ago for all cormected load based on the
Company’s FRR obligations. AEP-Ohio argues that, if the
Commission does not permit recovery of the deferred
capacity costs from retail customers, the deferred amount
should be recovered from CRES providers. AEP-Ohio also
requests that the Commission create a backstop remedy to
ensure that the full deferred amount is collected from CRES
providers, in the event the Company is not able to recover
the deferred costs from retail customers as a result of an
appeal.

In response to arguments that the Commission lacks
statutory authority to approve the deferral, AEP-Ohio
asserts, as an initial matter, that such arguments should be
raised in the ESP 2 Case, because recovery of the deferral is
to be addressed in those proceedings. AEP-Ohio adds that
the Commission explained in the Capacity Order that it
may authorize an accounting deferral, pursuant to Section
4905.13, Revised Code, and also noted, in the ESP 2 Case,
that it may order a just and reasonable phase-in, pursuant
to Section 4928.144, Revised Code, for rates established
under Section 4928.141, 4928.142, or 4928.143, Revised
Code.

FES responds to OFG that the only amount that AEP-Ohio
can charge CRES providers for capacity is the RPM-based
price and that the deferral does not reflect any cost
obligation on the part of CRES providers. FES adds that
the deferral authorized by the Commission is an above-
market subsidy intended to provide financial benefits to
AEP-Ohio and that should thus be paid for by all of the
Company’s customers, if it is maintained as part of the
SCM. FES also asserts that OEG’s argument regarding the

Commission’s lack of statutory authority to order the

deferral is flawed, because the Commission’s authority to
establish the SCM is not based on Chapter 4909, Revised
Code, but rather on the RAA.

RESA agrees with FES that the deferred amount is not
owed by CRES providers and that the Commission dearly
indicated that CRES providers should only be charged
RPM-based capacity pricing. RESA notes that, practically
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speaking, the deferral authorized by the Commission is the
only way in which to maintain RPM-based capacity pricing
in AEP-Ohio’s service territory, while also ensuring the
Company recovers its embedded costs until corporate
separation occurs. RESA adds that all customers should
pay for the deferral, because all customers have the
opportunity to shop and receive the benefit of the RPM-
based capacity pricing. RESA contends that the fact that
some level of competition may still occur is not justification
alone to charge CRES providers $188.88/MW-day.
According to RESA, the Commission has the necessary
authority to establish the deferral and design the SCM as it
did.

According to Duke, OEG misconstrues the nature of a
deferral. Duke points out that OEG incorrectly
characterizes the deferral as an amount owed to the FRR
Entity, rather than an amount reflecting costs incurred but
not recovered. Duke also notes that the Commission has
specifically directed that CRES providers not be charged
more than the RPM-based price. Duke argues that the
deferred amount is, therefore, not the obligation of CRES
providers. Duke disagrees with OEG’s argument that the
Commission has no authority to authorize a deferral,
noting that, although the Ohio Supreme Court has held
that the Commission must fix rates that will provide a
utility with appropriate annual revenues, it has not
determined that the Commission is barred from ordering a
deferral.

The Schools contend that collection of the deferral from
CRES providers or customers would cause Ohio’s schools
serious financial harm. The Schools believe that CRES
providers may pass the increase through to their shopping
customers under existing contracts or terminate the
contracts altogether. The Schools add that, pursuant to
AEP-Ohio’s proposal for a retail stability rider (RSR) in the
ESP 2 Case, the capacity charge adopted by the
Commission in this case could result in an increase to the
RSR of approximately $550 million, which could lead to
rate shock for Ohio’s schools,
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OMA and OHA contend that the authorized deferral is so
large that it will substantially harm customers. They assert
that, if AEP-Ohio’s shopping projections come to fruition,
the amount of the deferral will be approximately $726
million, plus carrying charges, which renders the capacity
charge unjust and unreasonable, contrary to Section
4905.22, Revised Code. OMA and OHA conclude that, on
rehearing, the Commission should revoke the deferral
authority granted to AEP-Ohio or, at a minimum, find that
Staff’s recommended ROE is reasonable and reduce the
cost of the Company’s capacity charge by $10.09/MW-day.

AEP-Ohio replies that the arguments of the Schools and
OMA and OHA regarding the size and impact of the
deferral are premature and speculative, given that their
projections are based on a number of variables that are
uncertain, such as future energy prices, future shopping
levels, and the ultimate outcome in the ESP 2 Case.

FES asserts that, if AEP-Ohio is permitted to recover its full
embedded costs, the Commission should clarify that the
deferral recovery mechanism is nonbypassable because the
excess cost recovery serves only as a subsidy to the
Company and, therefore, all of its customers should be
required to pay for it. FES believes that a nonbypassable
recovery mechanism is necessary to fulfill the
Commission’s goal of promoting competition. FES also
asserts that the Commission should recognize AEP-Ohio’s
impending corporate separation and direct that the SCM
will remain in place only until January 1, 2014, or transfer
of the Company’s generating assets to its affiliate, in order
to avoid an improper cross-subsidy to a competitive,
unregulated supplier.

OEG asserts that FES mischaracterizes the Capacity Order
in describing the deferral as an above-market subsidy.
OEG also contends that the SCM established by the
Commission does not consist of a wholesale market-based
charge and a cost-based retail charge, as FES believes.
According to OEG, the Capacity Order explicitly states that
$188.88/MW-day is an appropriate charge to enable AEP-
Ohio to recover its capacity costs for its FRR obligations
from CRES providers. OEG also notes that the RAA does
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not permit capacity costs to be recovered from non-
shopping customers pursuant to the SCM. Because the
Commission established a wholesale cost-based capacity
charge of $188.88/MW-day, OEG believes that the charge
must be paid by CRES providers. OEG argues that state
law does not authorize the Commission to assess a
wholesale charge directly to shopping customers. OFEG
concludes that the SCM can only apply to CRES providers
and that the Commission has no authority to direct that
deferred capacity costs be recovered on a nonbypassable
basis. OCC agrees with the arguments made by OEG and
notes that there is no statutory basis upon which the
Commission may order recovery of the deferred capacity
costs from all customers under the provisions of an ESP.

OCC also argues that FES' argument for a nonbypassable
cost recovery mechanism should be rejected because CRES
providers should be responsible for paying capacity costs.
OCC notes that, if a wholesale charge applies to retail
customers, the result will be unfair competition, double
payments, and discrimination in violation of Sections
4905.33, 4905.35, 4928.02(A), 4928.02(L), and 4928.141,
Revised Code. OCC argues that non-shopping customers
should not have to pay for an anticompetitive subsidy for
the sake of competition, which is contrary to Section
4928.02(H), Revised Code. OCC also disagrees with FES’
characterization of. the Capacity Order as providing a
subsidy to AEP-Ohio. According to OCC, there can be no
subsidy where AEP-Ohio is receiving compensation for its
cost of capacity, as determined by the Commission.

IEU-Ohie also urges the Commission to reject FES' request
for clarification and argues that an unlawful and
unreasonable charge cannot be made lawful and
reasonable simply by making it a nonbypassable charge.

AEP-Ohio argues, in response to FES, that it is lawful and -

reasonable to continue recovery of the deferral after
corporate separation occurs. AEP-Ohio notes that the
Commission already rejected FES arguments in the ESP 2
Case. AEP-Ohio notes that, because its generation affiliate
will be obligated to support 58O service through the
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provision of adequate capacity and energy, it is appropriate
that the affiliate receive the associated revenues,

IEU-Ohio asserts that the Capacity Order does not ensure
comparable and non-discriminatory capacity rates for
shopping and non-shopping customers, contrary to
Sections 4928.02(B), 4928.15, and 4928.35(C), Revised Code.
According to IEU-Ohio, the Commission must recognize
that AEP-Ohioc has maintained that non-shopping
customers are, on average, paying nearly twice the
$188.88/MW-day price for generation capacity service.
IEU-Ohio contends that the Commission must eliminate
the excessive compensation embedded in the SSO or credit
the amount of such compensation above $188.88/MW-day
against any amount deferred based on the difference
between RPM-based capacity pricing and $188.88/MW-
day. IEU-Ohio also believes that the Commission’s

. approval of an above-market rate for generation capacity

(123)

(124)

{(125)

service will unlawfully subsidize AEP-Ohio’s competitive
generation business by allowing the Company to recover
competitive generation costs through its noncompetitive
distribution rates, which is contrary to Section 4928.02(H),
Revised Code.

Similarly, OCC argues that both shopping and non-
shopping customers will be forced to pay twice for capacity
in wviolation of Sections 4928.141, 4928.02(A), and
4928.02(L), Revised Code, and that non-shopping
customers will pay more for capacity than shopping
customers in violation of Sections 4928.141, 4928.02(A),
4905.33, and 4905.35, Revised Code. OCC believes that, if
the deferral is collected from retail customers, the
Commission will have granted an unlawful and
anticompetitive subsidy to CRES providers in violation of
Section 4928.02(H), Revised Code.

In response to OCC, IGS replies that the Capacity Order
does not result in a subsidy to CRES providers. IGS notes
that the capacity compensation authorized by the
Commission is for AEP-Ohio, not CRES providers.

The Comomission notes that several of the parties have
spent considerable effort in addressing the mechanics of

-50-

APPX 121



10-2929-EL-UNC

(126}

(127)

the deferral recovery mechanism, such as whether CRES
providers or retail customers should be responsible for
payment of AEP-Ohio’s deferred capacity costs, whether
such costs should be paid by non-shopping customers as
well as shopping customers, and whether the deferral
results in subsidies or discriminatory pricing between non-
shopping and shopping customers. We find that all of
these arguments were prematurely raised in this case. The
Capacity Order did not address the deferral recovery
mechanism. Rather, the Commission merely noted that an
appropriate recovery mechanism would be established in
the ESP 2 Case and that any other financial considerations
would also be addressed by the Commission in that case.
The Commission finds it unnecessary to address arguments
that were raised in this proceeding merely as an attempt to
anticipate the Commission’s decision in the ESP 2 Case.
Accordingly, the requests for rehearing or clarification
should be denied.

Process

AEP-Ohio asserts that it was unreasonable and unlawful
for the Commission to authorize the Company to collect
only RPM-based pricing and require deferral of expenses
up to $188.88/MW-day without simultaneously providing
for recovery of the shortfall. AEP-Ohio argues that the
Commission’s decision to establish an appropriate recovery
mechanism for the deferral in the ESP 2 Case rather than in
the present case was unreasonable, because the two
proceedings involve unrelated issues and each will be
subject to a separate rehearing and appeal process.

OCC agrees that the Commission’s decision to address the
issue of recovery of the deferral in the ESP 2 Case was
unreasonable and unlawful. OCC argues that there is no
evidence in the ESP 2 Case related to an appropriate
recovery mechanism, which is a separate and distinct
proceeding, and that it was particularly unreasonable to
defer the issue for decision just one week prior to the filing
of reply briefs in the ESP 2 Case.
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1GS disagrees with OCC and argues that the Commission’s
decision to address the deferral in the ESP 2 Case was not
unreasonable. IGS points out that the Commission has
discretion to decide how to manage its dockets and that it
should consider the deferral in the context of AEP-Ohio’s
total package of rates, which is at issue in the ESP 2 Case,

Constellation and Exelon respond that AEP-Ohio's
argument is contrary to its position in September 2011,
when the Company sought to consolidate this case and the
ESP 2 Case for the purpose of hearing in light of related
issues. Duke agrees that AEP-Ohio has invited the review
of one issue in multiple dockets and adds that the
Commission is required to consider the deferral
mechanism in the ESP 2 Case.

RESA and Direct Energy argue that there is no statute or
rule that requires the Commission to establish a deferral
and corresponding recovery mechanism in the same
proceeding. They add that, because recovery of the
deferral will require an amendment to AEP-Ohio’s retail
tariffs, the proper forum to establish the recovery
mechanism is the ESP 2 Case.

Additionally, the Schools argue that the Capacity Order is
unlawful, because the Commission failed to follow the
traditional ratemaking formula and related processes
prescribed by Sections 4909.05, 4909.15, 4909.18, and
4909.19, Revised Code. The Schools add that neither
Section 4905.22, Revised Code, nor the Commission’s
general supervisory authority contained in Sections
4905.04, 4905.05, and 4905.06, Revised Code, authorizes the
Commission to establish cost-based rates. FES and IEU-
Ohio raise similar arguments.

AEP-Ohio responds that arguments that the Commission -

and the Company were required to conduct a traditional
base rate case, following all of the procedural and
substantive requirements in Chapter 4909, Revised Code,
relevant to applications for an increase in rates, are without
support, given that the Commission was acting under its
general supervisory authority found in Sections 4905.04,
4905.05, and 4905.06, Revised Code, and pursuant to

57-

APPX 123



10-2929-EL-UNC

(133)

(134)

Section 3.8 of Schedule 8.1 of the RAA. AEP-Ohio asserts
that the adjudicatory process used by the Commission was
more than sufficient, consisting of extensive discovery,
written and oral testimony, cross-examination,
presentation of evidence through exhibits, and briefs. AEP-
Ohio adds that, even if the ratemaking requirements were
strictly applicable, the Commission could have determined
that these proceedings involve a first filing of rates for a
service not previously addressed in a Commission-
approved tariff, pursuant to Section 4909.18, Revised Code,
AEP-Ohio argues that the process adopted by the
Commission in this case far exceeded the requirements for
a first filing.

IEU-Ohio argues that the Commission failed to restore
RPM-based capacity pricing, as required by Section
4928.143(C)(2)(b), Revised Code, due to its rejection of the
ESP 2 Stipulation. IEU-Ohio contends that the Commission
was required to restore the prior provisions, terms, and
conditions of AEP-Ohio’s prior 550, including RPM-based
capacity pricing, until such time as a new S50 was
authorized for the Company.

On a related note, IEU-Ohio asserts that, because the
Commission was obligated to restore RPM-based capacity
pricing upon rejection of the ESP 2 Stipulation, the
Commission should have directed AEP-Ohio to refund all
revenue collected above RPM-based capacity pricing, or at
least to credit the excess collection against regulatory asset
balances otherwise eligible for amortization through retail
rates and charges.  AEP-Ohio responds that the
Commission has recently rejected similar arguments in
other proceedings.

Upon review of the parties” arguments, the Commission
finds that rehearing should be denied. The Commission
believes that the process followed in this proceeding has
been proper and well within the bounds of our discretion.
As the Ohio Supreme Court has recognized, the
Commission is vested with broad discretion to manage its
dockets so as to avoid undue delay and the duplication of
effort, including the discretion to decide how, in light of its
internal organization and docket considerations, it may
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best proceed to manage and expedite the orderly flow of its
business, avoid undue delay, and eliminate unnecessary
duplication of effort.25 We, therefore, find no error in our
decision to address the recovery mechanism for the
deferral in the ESP 2 Case, as a means to effectively
consider how the deferral recovery mechanism would fit
within the mechanics of AEP-Ohio’s ESP.

Additionally, we find no merit in the various arguments
that the Commission or AEP-Ohio failed to comply with
Chapters 4905 and 4909, Revised Code. This proceeding is
not a traditional rate case requiring an application from
AEP-Ohio under Section 4909.18, Revised Code. Rather,
this proceeding was initiated by the Commission in
response to AEPSC’s FERC filing for the purpose of
reviewing the capacity charge associated with AEP-Ohio’s
FRR obligations. As clarified above, the Commission’s
initiation of this proceeding was consistent with Section
490526, Revised Code, which requires only that the
Commission hold a hearing and provide notice to the
applicable parties. The Commission has fully complied
with the requirements of the statute. We also note that the
Ohio Supreme Court has recognized that Section 4905.26,
Revised Code, enables the Commission to change a rate or
charge, without compelling the public utility to apply for a
rate increase pursuant to Section 4909.18, Revised Code,26

Finally, the Commission does not agree with IEU-Ohio’s
arguments that the rejection of the ESP 2 Stipulation
necessitated the restoration of RPM-based capacity pricing
until such time as a new S50 was authorized for AEP-
Ohio, or that the Company should have been directed to
refund any revenue collected above RPM-based capacity
pricing. As addressed elsewhere in this entry on rehearing,
the Commission finds that we have the requisite authority
to modify the SCM and the rejection of the ESP 2
Stipulation has no bearing on that authority.

2 Duff v. Pub. Uil Comm., 56 Ohio St.2d 367, 379 (1978); Toledo Coalition for Safe Energy v. Pub. Uil
Comm., 69 Ohio St.2d 559, 560 (1982).

26 Ofio Consumers’ Counsel w. Pub. Litil. Comm., 110 Ohio St.3d 394, 400 (2006).

APPX 125



10-2929-EL-UNC

(135)

(136)

(137)

Constitutional Claims

AEP-Ohio argues that the SCM, particularly with respect to
the energy credit adopted by the Commission, is
unconstitutionally  confiscatory and constitutes an
unconstitutional taking of property without just
compensation, given that the energy credit incorporates
actual costs for the test period and then imputes revenues
that have no basis in actual costs. AEP-Ohio points out that
the Commission has recognized that traditional
constitutional law questions are beyond its authority to
determine; however, the Company raises the arguments so
as to preserve its rights on appeal.

In its memorandum contra, OMA argues that the Capacity
Order does not result in confiscation or an unconstitutional
taking and that AEP-Ohio has not made the requisite
showing for either claim. IEU-Ohio responds that neither
the applicable law nor the record or non-record evidence
cited by AEP-Ohio supports the Company’s claims. FES
points out that FERC has determined that RPM-based
capacity pricing is just and reasonable and, therefore, such
pricing is not confiscatory or a taking without just
compensation.  The Schools argue that AEP-Ohio’s
constitutional issues would be avoided if the Commission
were to recognize that capacity service is a competitive
generation service and that market-based rates should
apply. The Schools also note that AEP-Ohio, in making its
partial takings claim, relies on extra-record evidence from
the ESP 2 Case and that the Company’s reference to such
evidence should be stricken. OCC argues that the
Commission does not have jurisdiction to resolve
constitutional claims and that, in any event, AEP-Ohio’s
argumernts are without merit and should be denied.

IEU-Ohio also asserts a constitutional claim, specifically
contending that the Capacity Order unreasonably impairs
the value of contracts entered into between CRES providers
and customers under a justified assumption that RPM-
based capacity pricing would remain in effect. TEU-Ohio
believes that the capacity pricing adopted in the Capacity
Order should not apply to such contracts.
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AEP-Ohio replies that it is noteworthy that neither the
intervenors that are actually parties to the contracts nor
OCC seeks rehearing on this issue. AEP-Ohio further notes
that 1IEU-Ohio identifies no specific contract that has
allegedly been unconstitutionally impaired. According to
AFEP-Ohio, the lack of any such contract in the record is
fatal to IEU-Ohio’s impairment claim. AEP-Ohio adds that
customers and CRES providers have long been aware that
the Commission was in the process of establishing an SCM
that might be based on something other than RPM pricing.
Finally, AEP-Ohio points out that IEU-Ohio makes no
attempt to satisfy the test used to analyze impairment
claims.

The Commission agrees that it is the province of the courts,
and not the Commission, to judge constitutional claims. As
the Ohio Supreme Court is the appropriate forum for the
constitutional challenges raised by AEP-Ohio and IEU-
Ohio, they will not be considered here.

Transition Costs

IEU contends that the Commission, in approving an above-
market rate for generation capacity service, authorized
AEP-Ohio to collect transition revenue or its equivalent,
contrary to Section 4928.40, Revised Code, and the
stipulation approved by the Commission in the Company’s
electric transition plan case. AEP-Ohio responds that this
argument has already been considered and rejected by the
Commission.

As previously discussed, the Commission does not believe
that AEP-Ohio’s capacity costs fall within the category of
transition costs. Section 4928.39, Revised Code, defines
transition costs as costs that, among meeting other criteria,
are directly assignable or allocable to retail electric
generation service provided to electric consumers in this
state. As we have determined, AEP-Ohio’s provision of
capacity to CRES providers is not a retail electric service as
defined by Section 4928.01(A)27), Revised Code. It is a
wholesale transaction between AFP-Ohio and CRES
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providers. TEU-Ohio’s request for rehearing should thus be
denied.

Peak Load Contribution (PLC)

IEU-Ohio contends that the Commission unlawfully and
unreasonably failed to ensure that AEP-Ohio’s generation
capacity service is charged in accordance with a customer’s
PLC factor that is the controlling billing determinant under
the RAA. IEU-Ohio argues that AEP-Ohio should be
required to disclose publicly the means by which the PLC
is disaggregated from AEP East down to AEP-Chio and
then down to each customer of the Company. IEU-Ohio
adds that calculation of the difference between RPM-based
capacity pricing and $188.88/MW-day will require a
transparent and proper identification of the PLC.

The Commission notes that IEU-Ohio is the only party that
has identified or even addressed the PLC factor as a
potential issue requiring resolution in this proceeding.
Additionally, the Commission finds that IEU-Ohio has not
provided any indication that there are inconsistencies or
errors in capacity billings. In the absence of anything other
than IEU-Ohio’s mere conclusion that the issue requires the
Commission’s attention, we find no basis upon which to
congider the issue at this time. If IEU-Ohio believes that
billing inaccuracies have occurred, it may file a complaint
pursuant to Section 4905.26, Revised Code. Therefore, IEU-
Ohio’s request for rehearing should be denied.

Due Process

IEU-Ohio argues that the totality of the Commission’s
actions during the course of this proceeding violated IEU-
Ohio’s due process rights under the Fourteenth
Amendment.  Specifically, IEU-Ohio believes that the
Commission has repeatedly granted applications for
rehearing, indefinitely tolling them to prevent parties from
taking an unobstructed appeal to the Ohio Supreme Court;
repeatedly granted AEP-Ohio authority to temporarily
impose various forms of its two-tiered, shopping-blocking
capacity charges without record support; failed to address
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major issues raised by parties in violation of Section
4903.09, Revised Code; authorized a deferral mechanism
without record support and then addressed the details of
the deferral mechanism in a separate proceeding where the
evidentiary record had already closed; and authorized
carrying charges on the deferral at the WACC rate without
record support. AEP-Ohio responds that the various due
process arguments raised by IEU-Ohio are generally
misguided.

In a similar vein, [EU-Ohio contends that the Commission
violated Section 4903.09, Revised Code, in that it failed to
address all of the material issues raised by IEU-Ohio,
including its arguments related to transition revenue; PLC
transparency; non-comparability and discrimination in
capacity rates; the Commission’s lack of jurisdiction to use
cost-based ratemaking to increase rates for generation
service or through the exercise of general supervisory
authority; the anticompetitive subsidy resulting from AEP-
Ohio’s above-market capacity pricing; and the conflict
between the Company’s cost-based ratemaking proposal
and the plain language of the RAA, AEP-Ohio disagrees,
noting that the Commission has already responded to IEU-
Ohio’s arguments on numerous occasions and has done so
in compliance with Section 4903.09, Revised Code.

The Commission again finds no merit in IEU-Ohio’s due
process claim. This proceeding was initiated by the
Commission for the purpose of reviewing AEP-Ohio’s
capacity charge for its FRR obligations. From the
beginning, IEU-Ohio was afforded the opportunity to
participate, and did participate, in this proceeding,
including the evidentiary hearing. Contrary to IEU-Ohio’s
claims, the Commission has, at no point, intended to delay
this proceeding, but has rather proceeded carefully to
establish a thorough record addressing the SCM and AEP-
Ohio’s capacity costs. Additionally, as discussed
throughout this eniry on rehearing, the Commission was
well within its authority to initiate and carry out its
investigation of AEP-Ohio’s capacity charge in this
proceeding. We find no merit in IEU-Ohio’s claim that we
acted without evidence in the record. The evidence in this
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proceeding is quite extensive, consisting of considerable
testimony and exhibits submitted in this proceeding, as
well as the consolidated cases. Finally, we do not agree
that we have failed to address any of the material issues in
violation of Section 4903.09, Revised Code. The
Commission believes that the findings of fact and written
opinion found in the Capacity Order provide a sufficient
basis for our decision. The Commission concludes that we
‘have appropriately explained the basis for each of our
orders in this case based on the evidence of record and that
IEU-Ohio has been afforded ample process. Its request for
rehearing should be denied.

Pending Application for Rehearing

(147) AEP-Ohio argues that it was unreasonable and unlawful
for the Comunission to fail to address in the Capacity Order
the merits of the Company’s application for rehearing of
the Initial Entry.

(148) Inlight of the fact that the Commission has addressed AEP-
Ohio’s application for rehearing of the Initial Entry in this
entry on rehearing, we find that the Company’s assignment
of error is moot and should, therefore, be denied.

It is, therefore,

ORDERED, That OEG’s motion for leave to reply filed on August 7, 2012, be
denied. Itis, further, ,

ORDERED, That the applications for rehearing of the Initial Entry, Interim
Relief Entry, and Capacity Order be granted, in part, and denied, in part, as set forth

herein. It is, further,

ORDERED, That the applications for rehearing of the Interim Relief Extension
Entry be denied. It is, further,
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ORDERED, That a copy of this entry on rehearing be served upen all parties of
record in this case.

THE PUBLIC UTILITIES COMMISSION OF OQHIO

1tchler Chalrman

O™ QX

Steven D. Lesser ¢ /Andre T. Porter
Cheryl L. Roberto 0/7 Lynn SW

SIP/sc

Eiﬁﬁ in the tournai
,é;,\vw M Aead

Barcy F. McNeal
Secretary
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In the Matter of the Commission Review )}
of the Capacity Charges of Ohio Power )
Company and Columbus Southern Power )
Company. )

Case No. 10-2929-EL-UNC

CONCURRING OPINION
OF COMMISSIONER ANDRE T. PORTER

[ concur with the majority on the reasoning and result on all issues addressed in
this opinion and entry on rehearing except to the extent that my May 30, 2012

statement stands.
e ) ’Q ,7
VA 4 :
Andre T. Porter
ATP/sc
Enmd irqtlzﬂj@urnal

g;uy@fww

Barcy ¥, McNeal
Secretary
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In the Matter of the Commission Review )
of the Capacity Charges of Ohio Power )
Company and Columbus Southern Power )
Company. )

Case No. 10-2929-EL-UNC

CONCURRING AND DISSENTING OPINION
OF COMMISSIONER CHERYL L. ROBERTO

I dissent from the findings and conclusions in the following paragraphs of the
rehearing order: 71, 92, 95,98, 102, 106, 125, and 134.

As I have expressed previously, to the extent that the Commission has authority
to determine capacity costs it is because these costs compensate noncompetitive retail
electric service. Chapter 4928, Revised Code, defines “retail electric service” to mean
any service involved in the supply or arranging for the supply of electricity to ultimate
consumers in this state, from the point of generation to the point of consumption. For
purposes of Chapter 4928, Revised Code, retail electric service includes, among other
things, transmission service.l As discussed, supra, AEP-Ohio is the sole provider of
the Fixed Resource Requirement service for other transmission users operating within
its footprint until the expiration of its obligation on June 1, 2015. As such, this service
is a “noncompetitive retail electric service” pursuant to Sections 4928.01(A)(21) and
4928.03, Revised Code. This Commission is empowered to set rates for
noncompetitive retail electric services. While PJM could certainly propose a tariff for
FERC adoption directing PIM to establish a compensation method for Fixed Resource
Requirement service, it has opted not to do 50 in favor of a state compensation method
when a state chooses to establish one. When this Commission chooses to establish a
state compensation method for a noncompetitive retail electric service, the adopted
rate must be just and reasonable based upon traditional cost-of-service principles.

This Commission previously established a state compensation method for AEP-
Ohio’s Fixed Resource Requirement service within AEP-Ohio’s initial ESP. AEP-Ohio
received compensation for its Fixed Resource Requirement service through both the
provider of last resort charges to certain retail shopping customers and a capacity
charge levied on competitive retail providers that was established by the three-year

1 Section 4928.01(A)(27), Revised Code.
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capacity auction conducted by PJM.2  Since the Commission adopted this
compensation method, the Ohio Supreme Court reversed the authorized provider of
last resort charges® and the auction value of the capacity charges has fallen
precipitously, as has the relative proportion of shoppers to non-shoppers.

I agree with the majority that the Commission is empowered pursuant to its
" general supervisory authority found in Sections 4905.04, 4905.05, and 4905.06, Revised
Code to establish an appropriate rate for the Fixed Resource Requirement service. |
also agree that pursuant to regulatory authority under Chapter 4905, Revised Code, as
well as Chapter 4909, Revised Code a cost-based compensation method is necessary
and appropriate. Additionally, I find that because the Fixed Resource Requirement is
a noncompetitive retail electric service, the Commission must establish the appropriate
rate based upon traditional cost of service principles. Finally, I find specific authority
within Section 4909.13, Revised Code, for a process by which the Commission may
cause further hearings and investigations and may exarmine into all matters which
may change, modify, or affect any finding of fact previously made. Given the change
in circumstances since the Commission adopted the initial state compensation for
AEP-Ohio’s Fixed Resource Requirement service, it is appropriate for the Commission
to revisit and adjust that rate to reflect current circumstances.

Additionally, I continue to find that the “deferral” is unlawful and
inappropriate. In prior cases, this Commission has levied a rate or tariff on a group of
customers but deferred collection of revenues due from that group until a later date.
In this instance, the majority proposes to establish a rate for the Fixed Resource
Requirement service provided by AEP-Ohio to other transmission users but then to
discount that rate such that the transmission users will never pay it. The difference
between the authorized rate and that paid by the other transmission users will be
booked for future payment not by the transmission users but by retail electricity
customers. The stated purpose of this device is to promote competition.

As an initial matter, I am not convinced on the record before us that
competition has suffered sufficiently or will suffer sufficiently during the remaining

2 I the Matter of the Application of Columbus Southern Power Company for Approval of an Electric Security
Plan; an Amendment to its Corporate Separation. Plan; and the Sale or Transfer of Certain Generating Assets,
Case No. 08-917-EL-SSO, ¢t al., Opinion and Order (March 18, 2009), Entry on Rehearing (July 23,
2009); In the Matter of the Commission Review of the Capacity Charges of Ohio Power Company and
Columbuis Southern Power Company, Case No. 10-2929-EL-UNC, Entry (December 8, 2010).

3 Inve Application of Columbus 8. Power Co., 128 Ohio St.3d 512 (2011).
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term of the Fixed Resource Requirement as the result of the state compensation
method to warrant intervention in the market. If it did, the Commission could
consider regulatory options such as shopping credits granted to the consumers to
promote consumer entry into the market. With more buyers in the market, in theory,
more sellers should enter and prices should fall. The method selected by the majority,
however, attempts to entice more sellers to the market by offering a significant, no-
strings-attached, unearned benefit. This policy choice operates on faith alone that
sellers will compete at levels that drop energy prices while transferring the unearned
discount to consumers. If the retail providers do not pass along the entirety of the
discount, then consumers will certainly and inevitably pay twice for the discount
today granted to the retail suppliers. To be clear, unless every retail provider
disgorges 100 percent of the discount to consumers in the form of lower prices,
shopping consumers will pay more for Fixed Resource Requirements service than the
retail provider did. This represents the first payment by the consumer for the service.
Then the deferral, with carrying costs, will come due and the consumer will pay for it
all over again -plus interest.

I find that that the mechanism labeled a “deferral” in the majority opinion is an
unnecessary, ineffective, and costly intervention into the market for which no
authority exists and that I cannot support.

To the extent that these issues were challenged in rehearing, I would grant
rehearing.

- Q%}f IR \ﬁmﬁaﬁ

Cheryl L. Roberto
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Barcy F. McNeal
Secretary
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In the Matter of the Commission Review )

of the Capacity Charges of Ohio Power )

Company and Columbus Southern Power )

Company,

)
ENTRY ON REHEARING

The Commission finds:

)

)

On November 1, 2010, American Electric Power Service
Corporation (AEPSC), on behalf of Columbus Southern
Power Company (CSP) and Ohio Power Company (OP)
(jointly, AEP-Ohio or the Company),! filed an application
with the Federal Energy Regulatory Commission (FERC) in
FERC Docket No, ER11-1995, On November 24, 2010, at
the direction of FERC, AEPSC refiled the application in
FERC Docket No. ER11-2183 (FERC filing). The application
proposed to change the basis for compensation for capacity
costs to a cost-based mechanism, pursuant to Section 205 of
the Federal Power Act and Section D8 of Schedule 8.1 of
the Reliability Assurance Agreement (RAA) for the
regional transmission organization, PJM Interconnection,
LLC (PIM), and included proposed formula rate templates
under which AEP-Ohio would calculate its capacity costs.

By entry issued on December 8, 2010, in the above-
captioned case, the Commission found that an
investigation was necessary in order to determine the
impact of the proposed change to AEP-Ohio’s capacity
charge (Initial Entry). Consequently, the Commission
sought public comments regarding the following issues:
(1) what changes to the current state compensation
mechanism (SCM) were appropriate to determine AEP-
Ohio’s fixed resource requirement (FRR) capacity charge to
Ohio competitive retail electric service (CRES) providers,
which are referred to as alternative load serving entities
within PIM; (2) the degree to which AEP-Ohio’s capacity

1

Case No. 10-2929-EL-UNC

By entry issued on March 7, 2012, the Commission approved and confirmed the merger of CSP into
OF, effective December 31, 2011. In the Matter of the Application of Ohio Power Company and Columbus
Southern Power Company for Authority to Merge and Related Approvals, Case No, 10-2376-EL-UNC.
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charge was currently being recovered through retail rates
approved by the Commission or other capacity charges;
and (3) the impact of AEP-Ohio’s capacity charge upon
CRES providers and retail competition in Ohio.
Additionally, in light of the change proposed by AEP-Ohio
in the FERC filing, the Commission explicitly adopted as
the SCM for the Company, during the pendency of the
review, the current capacity charge established by the
three-year capacity auction conducted by PJM based on its
reliability pricing model (RPM).

(3)  On January 27, 2011, in Case No. 11-346-EL-S30, et al.,
AEP-Ohio filed an application for a standard service offer
in the form of a new electric security plan (ESP), pursuant
to Section 4928.143, Revised Code (ESP 2 Case).?

(4) By entry issued on March 7, 2012, in the above-captioned
case, the Commission implemented an interim capacity
pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012 (Interim Relief Entry).

(5) By entry issued on May 30, 2012, the Commission
approved an extension of the interim capacity pricing
mechanism through July 2, 2012 (Interim Relief Extension
Entry).

(6) By opinion and order issued on July 2, 2012, the
Commission approved a capacity pricing mechanism for
AEP-Ohio (Capacity Order). The Commission established
$188.88/megawatt-day as the appropriate charge to enable
AEP-Ohio to recover its capacity costs pursuant to its FRR
obligations from CRES providers.  However, the
Commission also directed that AEP-Ohio’s capacity charge
to CRES providers should be the RPM-based rate,
including final zonal adjustments, on the basis that the
RPM-based rate will promote retail electric competition.
The Commission authorized AEP-Ohio to modify its
accounting procedures to defer the incurred capacity costs

2

In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of
an Electric Security Plan, Case No. 11-346-EL-SSO and 11-348-EL-S50; In the Matter of the Application
of Columbus Southern Power Company and Ohio Power Company for Approval of Ceriain Accounting
Authority, Case No. 11-349-EL-AAM and 11-350-EL-AAM.
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not recovered from CRES providers, with the recovery
mechanism to be established in the ESP 2 Case.

Section 4903.10, Revised Code, states that any party who
has entered an appearance in a Commission proceeding
may apply for a rehearing with respect to any matters
determined therein by filing an application within 30 days
after the entry of the order upon the Commission’s journal.

By entry on rehearing issued on October 17, 2012, the
Commission granted, in part, and denied, in part,
applications for rehearing of the Initial Entry, Interim Relief
Entry, and Capacity Order, and denied applications for
rehearing of the Interim Relief Extension Entry (Capacity
Entry on Rehearing).

On November 15, 2012, Industrial Energy Users-Ohio
(JEU-Ohio) filed an application for rehearing of the
Capacity Entry on Rehearing. The Ohio Consumers’
Counsel (OCC) and FirstEnergy Solutions Corp. (FES) filed
applications for rehearing on November 16, 2012
AEP-Ohio filed a memorandum contra the applications for
rehearing on November 26, 2012.

In its first assignment of error, IEU-Ohio claims that the
Capacity Eniry on Rehearing is unlawful and
unreasonable, because the Commission cannot rely on
Section 490526, Revised Code, to apply a cost-based
ratemaking methodology in establishing AEP-Ohio’s
capacity charge for its FRR obligations. Citing Section
4928.05(A)1), Revised Code, IEU-Ohio contends that
AEP-Ohio’s capacity service is a competitive retail electric
service that cannot be regulated by the Commission under
Chapter 4905, Revised Code. TEU-Ohio adds that the Ohio
Supreme Court has determined that the Commission
cannot use its general supervisory powers to circumvent
the statutory ratemaking process enacted by the General
Assembly. IEU-Ohio also notes that Section 4905.26,
Revised Code, is a procedural statute that does not delegate
substantive authority to the Commission to increase a
utility’s rates. IEU-Ohio asserts that the Commission has
found that rates can only be established under Section
4905.26, Revised Code, in limited circumstances, and in
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accordance with other ratemaking statutes. According to
IEU-Ohio, the determination as to whether a particular rate
is unjust or unreasonable can only be made by reference to
other provisions of Title 49, Revised Code. IEU-Ohio
argues that the Commission neglected to identify any
statutory ratemaking criteria for determining whether
AEP-Ohio’s prior capacity compensation was unjust or
unreasonable. IEU-Ohio contends that there is no statute
that authorizes the Commission to apply a cost-based
ratemaking methodology to increase rates for a competitive
retail electric service.

Similarly, OCC’s first assignment of error is that the
Commission erred in finding that it had authority under
Section 4905.26, Revised Code, to initiate this proceeding
and investigate AEP-Ohio’s wholesale capacity charge.
OCC points out that Section 490526, Revised Code,
governs complaint proceedings that fall within the
Commission’s general authority under Chapter 4905,
Revised Code. OCC contends that Chapter 4905, Revised
Code, does not permit the Commission to establish a
wholesale capacity charge or an SCM and, therefore,
Section 4905.26, Revised Code, is not a source of authority
that enables the Commission to investigate and fix
AEP-Ohio’s wholesale capacity rate. OCC adds that the
various procedural requirements of Section 4905.26,
Revised Code, were not followed by the Commission in the
course of this proceeding. Specifically, OCC notes that the
Commission did not find that there were reasonable
grounds for complaint prior to the hearing, nor did it find
that AEP-Ohio’s existing capacity charge was unjust,
unreasonable, unjustly  discriminatory,  unjustly
preferential, or in violation of law.

Like IEU-Ohio and OCC, FES asserts that the Capacity
Enfry on Rehearing is unlawful and unreasonable, because
it relied on Section 4905.26, Revised Code, as a source of
authority to establish a cost-based SCM. FES contends that,
although BSection 4905.26, Revised Code, provides the
Commission with authority to investigate and set a hearing
to review a rate or charge that may be unjust or
unreasonable, the statute does not confer jurisdiction to
establish a cost-based rate. FES also disputes the
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Commission’s clarification in the Capacity Entry on
Rehearing that the Commission is under no obligation with
regard to the specific mechanism used to address capacity
costs.

In its memorandum contra, AEP-Ohio notes that the Ohio
Supreme Court has repeatedly held that the Commission
has broad authority to change utility rates in proceedings
under Section 4905.26, Revised Code. In response to
IEU-Ohio’s argument that the Commission authorizes rates
under Section 4905.26, Revised Code, only in limited
circumstances, AEP-Ohio asserts that Commission
precedent indicates that is the case for self-complaint
proceedings, but not for Comunission-initiated
investigations. AEP-Ohio also points out that IEU-Ohio
and OCC offer no authority in support of their contention
that Chapter 4905, Revised Code, does not permit the
Commission to set wholesale rates. AEP-Ohio notes that
nothing in Chapter 4905, Revised Code, limits its
application to retail rates. AEP-Ohio further notes that the
Commission has often regulated wholesale rates and that
its orders have been upheld by the Ohio Supreme Court.

With respect to OCC’s argument that the Commission
failed to find that reasonable grounds for complaint exist in
this case, AEP-Ohio replies that OCC’s position is overly
technical and without basis in precedent. AEP-Ohio notes
that there is no requirement that the Commission must
make a rote finding of reasonable grounds for complaint in
proceedings initiated pursuant to Section 4905.26, Revised
Code.  AEP-Ohio believes that, in initiating this
proceeding, the Commission implicitly found that there
were reasonable grounds for complaint. Similarly, in
response to OCC’s and IEU-Ohio’s argument that the
Commission did not comply with Section 4905.26, Revised
Code, because it failed to find that RPM-based capacity
pricing is unjust or unreasonable, AEP-Ohio notes that the
statute does not require the Commission to make such a
finding., According to AEP-Ohio, the statute requires the
Commission to conduct a hearing, if there are reasonable
grounds for complaint that a rate is unreasonable, unjust,
unduly discriminatory or preferential, or otherwise in
violation of law. AEP-Ohio adds that the Commission
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found in the Capacity Order and the Capacity Entry on
Rehearing that RPM-based capacity pricing would produce
unjust and unreasonable results.

In its second assignment of error, IEU-Ohio asserts that the
Capacity Entry on Rehearing is unlawful and
unreasonable, because the Commission cannot regulate a
wholesale rate, pursuant to Section 4905.04, 4905.05,
4905.06, or 4905.26, Revised Code. Specifically, IEU-Ohio
contends that the Commission’s regulatory authority under
Chapter 4905, Revised Code, extends only to the retail
services provided by an electric light company, when it is
engaged in the business of supplying electricity for light,
heat, or power purposes to consumers within the state.
IEU-Ohio notes that the Commission determined in the
Capacity Order that the capacity service provided by
AEP-Ohio to CRES providers is a wholesale transaction
rather than a retail service.

In its memorandum contra, AEP-Ohio notes that
IEU-Ohio’s argument is contrary to its initial position in
this case, which was that the Commission does have
jurisdiction to establish capacity rates, pursuant to the
option for an SCM under Section D.8 of Schedule 8.1 of the
FERC-approved RAA. AEP-Ohio argues that IEU-Ohio’s
current position is based on an overly restrictive statutory
mterpretation. AEP-Ohio points out that the characteristics
of an entity that determine whether it is a public utility
subject to the Commission’s jurisdiction do not necessarily
establish the extent of, or limitations on, the Commission’s
jurisdiction over the entity’s activities, which is a separate
matter.  AEP-Ohio reiterates that the Commission’s
authority under Section 490526, Revised Code, is
considerable and encompasses regulation of wholesale
rates in Ohio.

In its second assignment of error, FES argues that, even if
the Commission has authority under Chapter 4905, Revised
Code, to establish an SCM, the Commission must
nonetheless observe the procedural requirements of
Chapter 4909, Revised Code. FES asserts that the Capacity
Entry on Rehearing is unreasonable and unlawful, because
the Commission upheld a cost-based SCM without
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adherence to the mandatory ratemaking formula of Section
4909.15, Revised Code, which requires determinations
regarding property valuation, rate of return, and so forth.

AEP-Ohio responds that the Commission already rejected,
in the Capacity Entry on Rehearing, the argument that a
traditional base rate case was required under the
circumstances.  AEP-Ohio notes that, although the
Commission may elect to apply Chapter 4909, Revised
Code, following a complaint proceeding, there is no
requirement that it must do so. AEP-Ohio also points out
that the Commission has not adjusted retail rates in this
case.

In its second assignment of error, OCC contends that the
Commission unlawfully and unreasonably determined that
OCC’s arguments in opposition to the deferral of capacity
costs were prematurely raised in this proceeding and
should instead be addressed in the ESP 2 Case. OCC
asserts that, in declining to resolve OCC’s arguments in the
present case, the Commission violated Section 4903.09,
Revised Code, and unreasonably impeded OCC’s right to
take an appeal. OCC notes that the Commission has not
yet ruled on its application for rehearing in the ESP 2 Case,
which has delayed the appellate review process, while
AEP-Ohio has nevertheless begun to account for the
deferred capacity costs on its books to the detriment of
customers,

In response, AEP-Chic notes that the Commission has
already rejected OCC’s argument and found that issues
related to the creation and recovery of the deferral are more
appropriate for consideration in the ESP 2 Case, in which
the Commission adopted the retail stability rider {RSR), in
part to compensate the Company for its deferred capacity
costs. AEP-Ohio adds that, because the Commission did
not adjust retail rates in the present case, and the RSR was
adopted in the ESP 2 Case, there is no harm resulting from
the Commission’s decision in this docket.

In the Capacity Entry on Rehearing, the Commission
clarified that our initiation of this proceeding for the
purpose of reviewing AEP-Ohio’s capacity charge was
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consistent with Section 4905.26, Revised Code.? In relevant
part, the statute provides that, upon the initiative or
complaint of the Commission that any rate or charge is in
any respect unjust, unreasonable, unjustly discriminatory,
unjustly preferential, or in violation of law, if it appears
that reasonable grounds for complaint are stated, the
Commission must schedule, and provide notice of, a
hearing., The Ohio Supreme Court has found that the
Commission has considerable discretion under the statute,
including the authority to conduct an investigation and fix
new utility rates, if the existing rates are unjust and
unreasonable. See, e.g., Ohioc Consumers’ Counsel v. Pub. Util.
Comm., 110 Ohio St.3d 394, 400 (2006); Allnet
Communications Services, Inc. v. Pub. Util. Comm., 32 Ohio
St.3d 115, 117 (1987); Ohio Utilities Co. v. Pub. Util. Comm.,
58 Ohio St.2d 153, 156-158 (1979). The Court has also stated
that utility rates may be changed by the Commission in a
complaint proceeding under Section 4905.26, Revised
Code, without compelling the utility to apply for a rate
increase under Section 4909.18, Revised Code. Ohio
Consumers’ Counsel v. Pub. Util. Comm., 110 Ohio St.3d 394,
400 (2006). The Commission, therefore, disagrees with the
arguments of IEU-Ohio, FES, and OCC that are counter to
this precedent.

(22)  Further, we find no requirement in Ohio Supreme Court
precedent or anywhere else that the Commission must first
invoke Chapter 4909, Revised Code, or some other
ratemaking authority, prior to fixing new utility rates, if the
Commission finds that the existing rates are unjust and
unreasonable following a proceeding under Section
4905.26, Revised Code. As noted above, precedent is to the
contrary.

(23)  With respect to IEU-Ohio’s interpretation of Commission
precedent, we disagree that rates can only be established
under Section 4905.26, Revised Code, in limited
circumstances.  The Commission precedent cited by
IEU-Ohio is inapplicable here, as it specifically pertains to
selt-complaint proceedings initiated by a public utility. In
the Matter of the Self-Complaint of Suburban Natural Gas

3 Capacity Entry on Rehearing at 9-10, 13, 29, 54.

APPX 143



10-2929-EL-UNC

(24)

(25)

Company Concerning its Existing Tariff Provisions, Case No.
11-5846-GA-SLF, Opinion and Order, at 6 (August 15,
2012).

Additionally, we find no merit in the argument that the
procedural requirements of Section 4905.26, Revised Code,
were not followed in this case, which was initiated by the
Commission in response to AEP-Ohio’s FERC filing. In the
Initial Entry, the Commission noted that this proceeding
was necessary to review and determine the impact of the
proposed change to AEP-Ohio’s capacity charget We
believe that the Initial Entry provided sufficient indication
of the Commission’s finding of reasonable grounds for
complaint that AEP-Ohio’s capacity charge may be unjust
or unreasonable. We agree with AEP-Ohio that there is no
precedent requiring the Commission to use rote words
tracking the exact language of the statute in every
complaint proceeding. In any event, to the extent
necessary, the Commission clarifies that there were
reasonable grounds for complaint that AFEP-Ohio's
proposed capacity charge may have been unjust or
unreasonable. Also, as previously discussed, the
Cominission may establish new rates under Section
4905.26, Revised Code, if the existing rates are unjust and
unreasonable, which is exactly what has occurred in the
present case. In the Interim Relief Entry, the Commission
determined that RPM-based capacity pricing could risk an
unjust and wunreasonable result for AFP-Ohio and
subsequently confirmed, in the Capacity Order, that such
pricing would be insufficent to vyield reasonable
compensation for the Company’s capacity service.

We find no merit in the parties’ arguments that the
Commission is precluded from regulating wholesale rates
under Chapter 4905, Revised Code, or Section 4905.26,
Revised Code, in particular, and the parties offer no
precedent in support of their position. Neither Section
4905.26, Revised Code, nor any other provision of Chapter
4905, Revised Code, prohibits the Commission from
initiating a review of a wholesale rate. For its part, [EU-

4 Imitial Entry at 2.

5

Interim Relief Entry at 16-17; Capacity Order at 23; Capacity Entry on Rehearing at 18, 31.
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Ohio contends that the Commission’s regulatory authority
under Chapter 4905, Revised Code, is limited to an electric
light company engaged in the business of supplying
electricity to consumers (i.e., as a refail service). Because
the Commission determined that the capacity service
provided by AEP-Ohio to CRES providers is a wholesale,
not retail, tramsaction, IEU-Ohio believes that the
Commission’s reliance on Section 4905.26, Revised Code, as
well as Sections 4905.04, 4905.05, 4905.06, Revised Code, is
unreasonable and unlawful. However, from the outset of
this proceeding, the Commission clearly indicated that the
review of AEP-Ohio’s proposed capacity charge would be
comprehensive in scope and include consideration of other
related issues, including the impact on retail competition
and the degree to which the Company’s capacity costs
were already being recovered through retail rates.

Next, we find no error in our clarification that, although the
Commission must ensure that the jurisdictional utilities
receive just and reasonable compensation for the services
that they render, the Commission is under no obligation
with regard to the specific mechanism used to address
capacity costs.” We did not find, as FES contends, that the
Commission’s ratemaking powers are unbounded by any
law. Rather, we clarified only that the Commission has
discretion to determine the type of mechanism
implemented to enable a utility to recover its capacity costs,
and that the recovery mechanism may take the form of an
SCM, rider, or some other mechanism.

In its remaining arguments, TEU-Ohio contends that
AEP-Ohio’s capacity service is a competitive retail electric
service, rather than a wholesale transaction, and again
disputes our reliance on the Commission’s general
supervisory powers under Sections 4905.04, 4905.05, and
4906.06, Revised Code, as authority to establish the SCM.
These arguments were already rejected by the Commission
in the Capacity Entry on Rehearing? and IEU-Ohio has

6 Initial Entry at 2.
7 Capacity Entry on Rehearing at 28.

8

Capacity Entry on Rehearing at 28-29.

-10-

APPX 145



10-2929-EL-UNC

(28)

(29)

raised nothing new for our consideration with respect to
these issues.

Finally, we do not agree with OCC that it was
unreasonable and unlawful, or in violation of Section
4903.09, Revised Code, to find that arguments regarding
the mechanics of the deferral recovery mechanism should
be raised and addressed in the ESP 2 Case. The
Commission did not outline the mechanics of, or even
establish, the deferral recovery mechanism in the Capacity
Order. Rather, we indicated that an appropriate recovery
mechanism for AEP-Ohio’s deferred costs would be
established, and any additional financial considerations
addressed, in the ESP 2 Case.? Although numerous parties,
including OCC, attempted to predict how the deferral
mechanism would be implemented and what its impact
would be on ratepayers, the Commission continues to find
that it would have been meaningless to address such
anticipatory arguments in the Capacity Entry on
Rehearing.  We, therefore, find no error in having
determined that OCC’s claims of unfair competition,
unlawful subsidies, double payments, and discriminatory
pricing were premature, given that the Commission had
not yet determined how and from whom AEP-Ohio’s
deferred capacity costs would be recovered.!0  The
Commission notes that we thoroughly addressed OCC’s
other numerous arguments with respect to the deferral of
capacity costs in the Capacity Entry on Rehearing,.

For the above reasons, we find no error in our clarifications
in the Capacity Entry on Rehearing, or in determining that
arguments related to the mechanics of the deferral recovery
mechanism should be resolved in the ESP 2 Case. Any
other arguments raised on rehearing that are not
specifically discussed herein have been thoroughly and
adequately considered by the Commission and are being
denied.  Accordingly, the Commission finds that the
applications for rehearing filed by IEU-Ohio, OCC, and FES
should be denied in their entirety.

9

Capacity Order at 23.

10 Capacity Entry on Rehearing at 50-51.

11~
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1t is, therefore,

ORDERED, That the applications for rehearing filed by IEU-Ohio, OCC, and
FES be denied in their entirety. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record in this case.

THE PUBLIC UTILITIES COMMISSION OF OHIO

e

Todd tchler, Chairman

-

Steven D. Lesser Andre T. Porter

Cheryl L. Roberto Lynn Slaby

SJP/sc
Entered in the Journal m 12 2012

&vﬁmmw

Barcy F. McNeal
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review )

of the Capacity Charges of Ohioc Power )

Company and Columbus Southern Power )

Company.

)

ENTRY ON REHEARING

The Commission finds:

(1)

@

On November 1, 2010, American Electric Power Service
Corporation (AEPSC), on behalf of Columbus Southern
Power Company (C5P) and Ohio Power Company {(OP)
(jointly, AEP-Chio or the Company),! filed an application
with the Federal Energy Regulatory Commission (FERC) in
FERC Docket No. ER11-1995. On November 24, 2010, at
the direction of FERC, AEPSC refiled the application in
FERC Docket No. ER11-2183 (FERC filing). The application
proposed to change the basis for compensation for capacity
costs to a cost-based mechanism, pursuant to Section 205 of
the Federal Power Act and Section D.8 of Schedule 8.1 of
the Reliability Assurance Agreement for the regional
transmission organization, PJM Interconnection, LLC
(PIM), and included proposed formula rate templates
under which AEP-Ohio would calculate its capdcity costs.

By entry issued on December 8, 2010, in the above-

captioned case, the Commission found that an
investigation was necessary in order to determine the
impact of the proposed change to AEP-Ohio’s capacity
charge (Initial Entry). Consequently, the Commission
sought public comments regarding the following issues:
(1) what changes to the current state compensation
mechanism (SCM) were appropriate to determine AEP-
Ohio’s fixed resource requirement (FRR) capacity charge to
Ohio competitive retail electric service (CRES) providers,
which are referred to as alternative load serving entities

1

Case No. 10-2929-EL-UNC

By entry issued on March 7, 2012, the Commission approved and confirmed the merger of CSP into
OP, effective December 31, 2011. In the Matter of the Application of Ohio Power Company and Columbus
Southern Power Company for Authority to Merge and Related Approvals, Case No. 10-2376-EL-UNC.
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within PJM; (2) the degree to which AEP-Ohio’s capacity
charge was currently being recovered through retail rates
approved by the Commission or other capacity charges;
and (3) the impact of AEP-Ohio’s capacity charge upon
CRES providers and retail competiion in Ohio.
Additionally, in light of the change proposed by AEP-Ohio
in the FERC filing, the Conunission explicitly adopted as
the SCM for the Company, during the pendency of the
review, the current capacity charge established by the
three-year capacity auction conducted by PJM based on its
reliability pricing model (RPM).

(3) On January 27, 2011, in Case No. 11-346-EL-SS0, et al,
AEP-Ohio filed an application for a standard service offer
in the form of a new electric security plan (ESP), pursuant
to Section 4928.143, Revised Code (ESP 2 Case).2

(4) By entry issued on March 7, 2012, in the above-captioned
case, the Commission implemented an interim capacity
pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012 (Interim Relief Entry).

(5) By entry issued on May 30, 2012, the Commission
approved an extension of the interim capacity pricing
mechanism through July 2, 2012 (Interim Relief Extension

Entry).

(6) By opinion and order issued on July 2, 2012, the
Commission approved a capacity pricing mechanism for
AEP-Ohio (Capacity Order). The Commission established
$188.88/ megawatt-day as the appropriate charge to enable
AEP-Ohio to recover its capacity costs pursuant to its FRR
obligations from CRES providers.  However, the
Comumission also directed that AEP-Ohio’s capacity charge
to CRES providers should be the RPM-based rate,
including final zonal adjustments, on the basis that the
RPM-based rate will promote retail electric competition.
The Commission authorized AEP-Ohio to modify its

2

In the Matier of the Application of Columbus Southern Power Company and Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of
an Electric Security Plan, Case No. 11-346-EL-8S0 and 11-348-EL-8S0; In the Matter of the Application
of Columbus Southern Power Company and Ohio Power Company for Approval of Certain Accounting
Autherity, Case No. 11-349-EL-AAM and 11-350-EL-AAM.
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(8)

©)

(10)

(11)

accounting procedures to defer the incurred capacity costs
not recovered from CRES providers, with the recovery
mechanism to be established in the ESP 2 Case.

Section 4903.10, Revised Code, states that any party who
has entered an appearance in a Commission proceeding
may apply for a rehearing with respect to any matters
determined therein by filing an application within 30 days
after the entry of the order upon the Comumnission’s journal.

By entry on rehearing issued on October 17, 2012, the
Commission granted, in part, and denied, in part,
applications for rehearing of the Initial Entry, Interim Relief
Entry, and Capacity Order, and denied applications for
rehearing of the Interim Relief Extension Entry (October
Capacity Entry on Rehearing).

On December 12, 2012, the Commission issued an entry on
rehearing, denying applications for rehearing of the
October Capacity Entry on Rehearing that were filed by the
Ohio Consumers’ Counsel (OCC), Industrial Energy Users-
Ohio (IEU-Ohio), and FirstEnergy Solutions Corp. (FES)
{December Capacity Entry on Rehearing).

On January 11, 2013, OCC filed an application for rehearing
of the December Capacity Entry on Rehearing. AEP-Ohio
filed 2 memorandum contra on January 22, 2013.

In its single assignment of error, OCC asserts that the

Commission unlawfully and unreasonably clarified in the

December Capacity Entry on Rehearing that there were
reasonable grounds for complaint, pursuant to Section
4905.26, Revised Code, that AEP-Ohio’s proposed capacity
charge in this case may have been unjust or unreasonable,
OCC contends that the Commission’s clarification attempts
to cure an error after the fact, is not supported by sufficient
evidence, and is procedurally flawed. According to OCC,
the Commission’s clarification is not supported by its
findings in the Initial Entry. OCC argues that the
Commission has not satisfied the requirements of Section
4905.26, Revised Code, and, thus, has no jurisdiction in this
case to alter AEP-Ohio’s capacity charge.
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OCC also notes that reasonable grounds for complaint
must exist before the Commission orders a hearing,
pursuant to Section 4905.26, Revised Code. OCC
emphasizes that the Commission did not find reasonable
grounds for complaint in the Initial Entry, but rather made
its clarification two years later in the December Capacity
Entry on Rehearing. OCC adds that the Commission’s
clarification is inconsistent with its earlier procedural
ruling directing the parties to develop an evidentiary
record on the appropriate capacity pricing mechanism for
AEP-Ohio. OCC believes that reasonable grounds for
complaint were intended to be developed through the
evidentiary hearing.

OCC further argues that the Commission did not properly
determine, upon initiation of this proceeding, that AEP-
Ohio’s capacity charge may be unjust and unreasonable.
Accordingly, OCC believes that the Commission lacked

‘jurisdiction to modify AEP-Ohio’s capacity charge. Finally,

OCC asserts that the Commission failed to find that RPM-
based capacity pricing is unjust and unreasonable, as
required before a rate change is implemented, pursuant to
Section 4905.26, Revised Code.

In its memorandum contra, AEP-Ohio responds that OCC’s
application for rehearing merely raises arguments that
have already been considered and rejected by the
Commission.  AEP-Ohio adds that the Commission
properly clarified in the December Capacity Entry on
Rehearing that there were reasonable grounds for
complaint under Section 4905.26, Revised Code, in this
proceeding.

In the December Capacity Entry on Rehearing, the
Comimission denied, in their entirety, the applications for
rehearing of the October Capacity Entry on Rehearing that
were filed by OCC, IEU-Ohio, and FES (December Capacity
Entry on Rehearing at 11-12). Section 4903.10, Revised
Code, does not allow parties to repeat, in a second
application for rechearing, arguments that have already
been considered and rejected by the Commission. In the
Matter of the Applications of The East Ohio Gas Company d.b.a.
Dominion East Ohio and Columbia Gas of Ohio Inc. for
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Adjustment of their Interim Emergency and Temporary
Percentage of Income Payment Plan Riders, Case No. 05-1421-
GA-PIP, et al., Second Entry on Rehearing (May 3, 2006), at
4. The December Capacity Entry on Rehearing denied
rehearing on all assignments of error and modified no
substantive aspect of the October Capacity Entry on
Rehearing, and OCC is not entitled to another attempt at
rehearing. Accordingly, the application for rehearing filed
by OCC on January 11, 2013, should be denied as
procedurally improper.

It 1s, therefore,

ORDERED, That the application for rehearing filed by OCC on January 11,
2013, be denied. It is, further,

ORDERED, That a copy of this eniry on rehearing be served upon all parties of
record in this case.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Todd Z chler, Chalrman

(1,

ﬂ Steven D. Lesser Andre T. Porter

Lynn a
SJP/sc
Entered in the ]oumal
Barcy F. McNeal
Secretary
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Baldwin's Ohio Revised Code Annotated
Title XLIX, Public Utilities
Chapter 4905. Public Utilities Commission--General Powers (Refs & Annos)
Regulatory Provisions

R.C. § 4905.26
4905.26 Written complaints; hearing

Effective: September 13, 2010
Currentness

Upon complaint in writing against any public utility by any person, firm, or corporation, or upon the initiative or complaint
of the public utilities commission, that any rate, fare, charge, toll, rental, schedule, classification, or service, or any joint rate,
fare, charge, toll, rental, schedule, classification, or service rendered, charged, demanded, exacted, or proposed to be rendered,
charged, demanded, or exacted, is in any respect unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in
violation of law, or that any regulation, measurement, or practice affecting or relating to any service furnished by the public
utility, or in connection with such service, is, or will be, in any respect unreasonable, unjust, insufficient, unjustly discriminatory,
or unjustly preferential, or that any service is, or will be, inadequate or cannot be obtained, and, upon complaint of a public
utility as to any matter affecting its own product or service, if it appears that reasonable grounds for complaint are stated, the
commission shall fix a time for hearing and shall notify complainants and the public utility thereof, The notice shall be served
not less than fifteen days before hearing and shall state the matters complained of. The commission may adjourn such hearing
from time to time.

The parties to the complaint shall be entitled to be heard, represented by counsel, and to have process to enforce the attendance
of witnesses.

CREDIT(S)
(2010 S 162, eff. 9-13-10; 1997 H 215, eff. 9-29-97; 1982 § 378, eff. 1-11-83; 125 v 613; 1953 H 1; GC 614-21)

COMPARATIVE LAWS
Idaho--1.C. § 61-612 et seq.
Ind.--West's ALC. 8-1-2-54,
Ky.--Baldwin's KRS 278.260.
Mich.--M.CL.A. § 460.58.
N.Y .--McKinney's Public Service Law § 43.
Ore.--ORS 756.500 et seq.
LIBRARY REFERENCES
Public Utilities %161, 167.

Westlaw Topic No. 317A.
C.J.S. Public Utilities §§ 110 to 115, 119 to 129, 208 to 209, 219 to 223, 240 1o 241.
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4805.26 Written complaints; Hearing, OH 5T § 4%905.26

RESEARCH REFERENCES
ALR Library
91 ALR 5th 517, Recovery from Electrical Utility for Personal Injury or Property Damage Resulting from Stray Voltage.

Encyclopedias

OH Jur. 3d Administrative Law § 74, Exclusive Jurisdiction of Public Utilities Commission.

OH Jur. 3d Administrative Law § 133, Concwrrent and Exclusive Jurisdiction; Remedy as Lying in Administrative or Judicial
Forum-~-Jurisdiction of Public Utilities Commission.

OH Jur. 3d Consumer & Borrower Protection § 141, Jurisdiction of Commission: Remedies.

OH Jur. 3d Highways, Streets, & Bridges § 387, Municipal Consent--Appeal of Public Way Fee.

OH Jur. 3d Public Utilities § 26, Jurisdiction.

OH tur. 3d Public Utilities § 27, Jurisdiction--Determination as to Jurisdiction; Review.

OH Jur. 3d Public Utilities § 28, Jurisdiction--Common Pleas Court Jurisdiction Over Controversies Involving Contract or
Property Rights or Torts.

OH Jur. 3d Public Utilities § 74, Change in Tariff Rates.

OH Jur. 3d Public Utilities § 97, Service by Public Utilities; Jurisdiction.

OH Jur. 3d Public Utilities § 98, Hearings on Complaints Relating to Service by Public Utilities.

OH Jur. 3d Public Utilities § 188, Methods for Obtaining Commission Approval of Rate Schedules.

OH Jur. 3d Public Utilities § 202, Hearing on Complaints.-

OH Jur. 3d Public Utilities § 2135, Statutory Power to Regulate.

OH Jur. 3d Telecommunications § 39, Duties Regarding Defective or Inadequate Equipment.

OH Jur. 3d Telecommunications § 40, Sale of Equipment to Private Communications Corporation.

OH Jur. 3d Telecommunications § 44, General Standards of Service; Discrimination.

OH Jur. 3d Telecommunications § 45, Complaints About Service; Hearing Before Public Utilities Commission.
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490918 Fixing of reasonable rale; construction projects; procedures, OM ST § 4505.15

Baldwin's Ohio Revised Code Annotated
Title XLIX. Public Utilities
Chapter 4909. Public Utilities Commission--Fixation of Rates (Refs & Annos)
Fixation of Rates by Commission; Environmental Compliance

R.C. § 4909.15
4909.15 Fixing of reasonable rate; construction projects; procedures

Effective: March 27, 2013
Currentness

(A) The public utilities commission, when fixing and determining just and reasonable rates, fares, tolls, rentals, and charges,
shall determine:

(1) The valuation as of the date certain of the property of the public utility used and useful or, with respect to a natural gas,
water-works, or sewage disposal system company, projected to be used and useful as of the date certain, in rendering the public
utility service for which rates are to be fixed and determined. The valuation so determined shall be the total value as set forth
in division (C)(8) of section 4909.05 of the Revised Code, and a reasonable allowance for materials and supplies and cash
working capital as determined by the commission.

The commission, in its discretion, may include in the valuation a reasonable allowance for construction work in progress but,
in no event, may such an allowance be made by the commission until it has determined that the particular construction project
is at least seventy-~five per cent complete.

In determining the percentage completion of a particular construction project, the commission shall consider, among other
relevant criteria, the per cent of time elapsed in construction; the per cent of construction funds, excluding allowance for funds
used during construction, expended, or obligated to such construction funds budgeted where all such funds are adjusted to reflect
current purchasing power; and any physical inspection performed by or on behalf of any party, including the commission's staff,

A reasonable allowance for construction work in progress shall not exceed ten per cent of the total valuation as stated in this
division, not including such allowance for construction work in progress.

Where the commission permits an allowance for construction work in progress, the dollar value of the project or portion thereof
included in the valuation as construction work in progress shall not be included in the valuation as plant in service until such
time as the total revenue effect of the construction work in progress allowance is offset by the total revenue effect of the plant in
service exclusion. Carrying charges calculated in a manner similar to allowance for funds used during construction shall accrue
on that portion of the project in service but not reflected in rates as plant in service, and such accrued carrying charges shall
be included in the valuation of the property at the conclusion of the offset period for purposes of division (C)(8) of section
4909.05 of the Revised Code.

From and after April 10, 1985, no allowance for construction work in progress as it relates to a particular construction project
shall be reflected in rates for a period exceeding forty-eight consecutive months commencing on the date the initial rates
reflecting such allowance become effective, except as otherwise provided in this division.

The applicable maximum period in rates for an allowance for construction work in progress as it relates to a particular
construction project shall be tolled if, and to the extent, a delay in the in-service date of the project is caused by the action or
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inaction of any federal, state, county, or municipal agency having jurisdiction, where such action or inaction relates toa change
in a rule, standard, or approval of such agency, and where such action or inaction is not the result of the failure of the utility to
reasonably endeavor to comply with any rule, standard, or approval prior to such change.

In the event that such period expires before the project goes into service, the commission shall exclude, from the date of
expiration, the allowance for the project as construction work in progress from rates, except that the commission may extend
the expiration date up to twelve months for good cause shown.

In the event that a utility has permanently canceled, abandoned, or terminated construction of a project for which it was
previously permitted a construction work in progress allowance, the commission immediately shall exclude the allowance for
the project from the valuation,

In the event that a construction work in progress project previously included in the valnation is removed from the valuation
pursuant to this division, any revenues collected by the utility from its customers after April 10, 1985, that resulted from such
prior inclusion shall be offset against future revenues over the same period of time as the project was included in the valuation
as construction work in progress. The total revenue effect of such offset shall not exceed the total revenues previously collected.

In no event shall the total revenue effect of any offset or offsets provided under division (A)(1) of this section exceed the total
revenue effect of any construction work in progress allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in division (A)(1) of this section;

(3) The dollar ansual return to which the utility is entitled by applying the fair and reasonable rate of return as determined under
division (A)(2) of this section to the valuation of the utility determined under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period used for the determination under division
(C)(1) of this section, less the total of any interest on cash or credit refunds paid, pursuant to section 4909.42 of the Revised
Code, by the utility during the test period.

(a) Federal, state, and local taxes imposed on or measured by net income may, in the discretion of the commission, be computed
by the normalization method of accounting, provided the utility maintains accounting reserves that reflect differences between
taxes actually payable and taxes on a normalized basis, provided that no determination as to the treatment in the rate-making
process of such taxes shall be made that will result in loss of any tax depreciation or other tax benefit to which the utility would
otherwise be entitled, and further provided that such tax benefit as redounds to the utility as a result of such a computation may
not be retained by the company, used to fund any dividend or distribution, or utilized for any purpose other than the defrayal
of the operating expenses of the utility and the defrayal of the expenses of the utility in connection with construction work.

(b) The amount of any tax credits granted to an electric light company under section 5727.391 of the Revised Code for Ohio
coal burned prior to January 1, 2000, shall not be retained by the company, used to fund any dividend or distribution, or utilized
for any purposes other than the defrayal of the allowable operating expenses of the company and the defrayal of the allowable
expenses of the company in connection with the installation, acquisition, construction, or use of a compliance facility. The
amount of the tax credits granted fo an electric light company under that section for Ohio coal burned prior to January 1, 2000,
shall be returned to its customers within three years after initially claiming the credit through an offset to the company's rates
or fuel component, as determined by the commission, as set forth in schedules filed by the company under section 4905.30
of the Revised Code. As used in division (A)(4)(b) of this section, “compliance facility” has the same meaning as in section
5727.391 of the Revised Code.
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4809.15 Fixing of reasonable rate; construction projects; procedurss, OH 8T § 4508.15

(B) The commission shall compute the gross annual revenues to which the utility is entitled by adding the dolfar amount of
return under division (A)(3) of this section to the cost, for the fest period used for the determination under division (C)(1) of
this section, of rendering the public utility service under division (A)(4) of this section.

(C)(1) Except as provided in division (D) of this section, the revenues and expenses of the utility shall be determined during
a test period. The utility may propose a test period for this determination that is any twelve-month period beginning not more
than six months prior to the date the application is filed and ending not more than nine months subsequent to that date. The
test period for determining revenues and expenses of the utility shall be the test period proposed by the utility, unless otherwise
ordered by the commission.

(2) The date certain shall be not later than the date of filing, except that it shall be, for a natural gas, water-works, or sewage
disposal system company, not later than the end of the test period.

{D) A natural gas, water-works, or sewage disposal system company may propose adjustments to the revenues and expenses to
be determined under division (C)(1) of this section for any changes that are, during the test period or the twelve-month period
immediately following the test period, reasonably expected to occur. The natural gas, water-works, or sewage disposal system
company shall identify and quantify, individually, any proposed adjustments. The commission shall incorporate the proposed
adjustments into the determination if the adjustments are just and reasonable.

(E) When the commission is of the opinion, after hearing and after making the determinations under divisions (A) and (B) of
this section, that any rate, fare, charge, toll, rental, schedule, classification, or service, or any joint rate, fare, charge, toll, rental,
schedule, classification, or service rendered, charged, demanded, exacted, or proposed to be rendered, charged, demanded,
or exacted, is, or will be, unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law, that the
service is, or will be, inadequate, or that the maximum rates, charges, tolls, or rentals chargeable by any such public utility are
insufficient to yield reasonable compensation for the service rendered, and are unjust and unreasonable, the commission shall:

(1) With due regard among other things to the value of all property of the public utility actually used and useful for the
convenience of the public as determined under division (A)(1) of this section, excluding from such value the value of any
franchise or right to own, operate, or enjoy the same in excess of the amount, exclusive of any tax or annual charge, actually
paid to any political subdivision of the state or county, as the consideration for the grant of such franchise or right, and excluding
any value added to such property by reason of a monopoly or merger, with due regard in determining the dollar annual return
under division (A)}(3) of this section to the necessity of making reservation out of the income for surplus, depreciation, and
contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each case,

(a) Including a fair and reasonable rate of return determined by the commission with reference to a cost of debt equal to the
actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing that cost of property that is included in
the valuation report under divisions (C)(4) and (5) of section 4909.05 of the Revised Code, fix and determine the just and
reasonable rate, fare, charge, toll, rental, or service to be rendered, charged, demanded, exacted, or collected for the performance
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or rendition of the service that will provide the public utility the allowable gross annual revenues under division (B) of this
section, and order such just and reasonable rate, fare, charge, toll, rental, or service to be substituted for the existing one. After
such determination and order no change in the rate, fare, toll, charge, rental, schedule, classification, or service shall be made,
rendered, charged, demanded, exacted, or changed by such public utility without the order of the commission, and any other
rate, fare, toll, charge, rental, classification, or service is prohibited.

(F) Upon application of any person or any public utility, and after notice to the parties in interest and opportunity to be heard
as provided in Chapters 4901., 4903., 4905., 4907., 4909., 4921,, and 4923. of the Revised Code for other hearings, has been
given, the commission may rescind, alter, or amend an order fixing any rate, fare, toll, charge, rental, classification, or service,
or any other order made by the commission. Certified copies of such orders shall be served and take effect as provided for
original orders.
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4928.01 Definitions, OH 8T § 4928.01

Baldwin's Ohio Revised Code Annotated
Title XLIX. Public Utilities
Chapter 4928. Competitive Electric Retail Service
General Provisions

R.C. § 4928.01
4928.01 Definitions

Effective: September 10, 2012
Currentness

(A) As used in this chapter:

(1) “Agcillary service” means any function necessary to the provision of electric transmission or distribution service to a retail
customer and includes, but is not limited to, scheduling, system control, and dispatch services; reactive supply from generation
resources and voltage control service; reactive supply from transmission resources service; regulation service; frequency
response service; energy imbalance service; operating reserve-spinning reserve service; operating reserve-supplemental reserve
service; load following; back-up supply service; real-power loss replacement service; dynamic scheduling; system black start
capability; and network stability service.

(2) “Billing and collection agent” means a fully independent agent, not affiliated with or otherwise controlled by an electric
utility, electric services company, electric cooperative, or governmental aggregator subject to certification under section 4928.08
of the Revised Code, fo the extent that the agent is under contract with such utility, company, cooperative, or aggregator solety
to provide billing and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) “Certified territory” means the certified territory established for an electric supplier under sections 4933.81 to 4933.90 of
the Revised Code.

(4) “Competitive retail electric service” means a component of retail electric service that is competitive as provided under
division (B) of this section.

(5} “Electric cooperative” means a not-for-profit electric light company that both is or has been financed in whole or in part
under the “Rural Electrification Act of 1936,” 49 Stat. 1363, 7 U.S.C. 901, and owns or operates facilities in this state to generate,
transmit, or distribute electricity, or a not-for-profit successor of such company.

(6) “Electric distribution utility” means an electric utility that supplies at least retail electric distribution service,

(7) “Electric light company” has the same meaning as in section 4905.03 of the Revised Code and includes an electric services
company, but excludes any self-generator to the extent that it consumes electricity it so produces, sells that electricity for resale,
or obtains electricity from a generating facility it hosts on its premises.
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4828.01 Definitions, OH 8T § 4928.01

(8) “Electric load center” has the same meaning as in section 4933.81 of the Revised Code.

(9) “Electric services company” means an electric light company that is engaged on a for-profit or not-far-profit basis in the
business of supplying or arranging for the supply of only a competitive retail electric service in this state. “Electric services
company” includes a power marketer, power broker, aggregator, or independent power prodicer but excludes an electric
cooperative, municipal electric utility, governmental aggregator, or billing and collection agent.

(10) “Electric supplier” has the same meaning as in section 4933.81 of the Revised Code.

(11) “Electric utility” means an electric light company that has a certified territory and is engaged on a for-profit basis either
in the business of supplying a noncompetitive retail electric service in this state or in the businesses of supplying both a
noncompetitive and a competitive retail electric service in this state. “Electric utility” excludes a municipal electric utility or
2 billing and collection agent.

(12) “Firm electric service” means electric service other than nonfirm electric service.

(13) “Governmental aggregator” means a legislative authority of a municipal cerporation, a board of township trustees, or a
board of county commissioners acting as an aggregator for the provision of a competitive retail electric service under authority
conferred under section 4928.20 of the Revised Code.

(14) A person acts “knowingly,” regardless of the person's purpose, when the person is aware that the person's conduct will
probably cause a certain result or will probably be of a certain nature. A person has knowledge of circumstances when the
person is aware that such circumstances probably exist.

(15) “Level of funding for low-income customer energy efficiency programs provided through electric utility rates” means the
level of funds specifically included in an electric utility's rates on October 5, 1999, pursuant to an order of the public utilities
commission issued under Chapter 4905. or 4909. of the Revised Code and in effect on October 4, 1999, for the purpose of
improving the energy efficiency of housing for the utility's low-income customers. The term excludes the level of any such
funds committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) “Low-income customer assistance programs” means the percentage of income payment plan program, the home energy
assistance program, the home weatherization assistance program, and the targeted energy efficiency and weatherization
program.

(17) “Market development period” for an electric utility means the period of time beginning on the starting date of competitive
retail electric service and ending on the applicable date for that utility as specified in section 4928.40 of the Revised Code,
irrespective of whether the utility applies to receive transition revenues under this chapter.

(18) “Market power” means the ability to impose on customers a sustained price for a product or service above the price that
would prevail in a competitive market.
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4528.01 Definitions, OH 8T § 4228.04

(19) “Mercantile customer” means a commercial or industrial customer if the electricity consumed is for nonresidential use and
the customer consumes more than seven hundred thousand kilowatt hours per year or is past of a national account involving
multiple facilities in one or more states.

(20) “Municipal electric utility” means a municipal corporation that owns or operates facilities to generate, transmit, or distribute
electricity.

(21) “Noncompetitive retail electric service” means a component of retail electric service that is noncompetitive as provided
under division (B) of this section.

(22} “Nonfirm electric service” means electric service provided pursuant to a schedule filed under section 4905.30 of the
Revised Code or pursuant to an arrangement under section 4905.31 of the Revised Code, which schedule or arrangement
includes conditions that may require the customer to curtail or interrupt electric usage during nonemergency circumstances
upon notification by an electric utility.

(23) “Percentage of income payment plan arrears™ means funds eligible for collection through the percentage of income payment
plan rider, but uncollected as of July 1, 2000.

(24) “Person” has the same meaning as in section 1.59 of the Revised Code.

(25) “Advanced energy project” mieans any technologies, products, activities, or management practices or strategies that
facilitate the generation or use of electricity or energy and that reduce or support the reduction of energy consumption or sapport
the production of clean, renewable energy for industrial, distribution, commercial, institutional, governmental, research, not-
for-profit, or residential energy users, including, but not limited to, advanced energy resources and renewable energy resources,
“Advanced energy project” also includes any project described in division (A), (B), or (C) of section 4928.621 of the Revised
Code.

(26) “Regulatory assets” means the unamortized net regulatory assets that are capitalized or deferred on the regulatory books of
the electric utility, pursuant to an order or practice of the public utilities commission or pursuant to generally accepted accounting
principles as a result of a prior commission rate-making decision, and that would otherwise have been charged to expense as
incurred or would not have been capitalized or otherwise deferred for future regulatory consideration absent commission action,
“Regulatory assets” includes, but is not limited to, all deferred demand-side management costs; all deferred percentage of
income payment plan arrears; post-in-service capitalized charges and assets recognized in connection with statement of financial
accounting standards no. 109 (receivables from customers for income taxes); future nuclear decommissioning costs and fuel
disposal costs as those costs have been determined by the commission in the electric utility's most recent rate or accounting
application proceeding addressing such costs; the undepreciated costs of safety and radiation control equipment on nuclear
generating plants owned or leased by an electric utility; and fuel costs currently deferred pursuant to the terms of one or more
settlement agreements approved by the commission.

(27) “Retail electric service” means any service involved in supplying or arranging for the supply of electricity to uitimate
consumers in this state, from the point of generation to the point of consumption. For the purposes of this chapter, retail electric
service includes one or more of the following “service components™: generation service, aggregation service, power marketing
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4528.01 Definitions, OH 8T § 4928.01

service, power brokerage service, transmission service, distribution service, ancillary service, metering service, and billing and
collection service.

(28) “Starting date of competitive retail electric service” means January 1, 2001,

{29) “Customer-generator” means a user of a net metering system.

(30) “Net metering” means measuring the difference in an applicable billing period between the electricity supplied by an
electric service provider and the electricity generated by a customer-generator that is fed back to the electric service provider.

(31) “Net metering system” means a facility for the production of electrical energy that does all of the following:

() Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a fuel cell;

(b) Is located on a customer-generator's premises;

() Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for electricity.

(32) “Self-generator” means an entity in this state that owns or hosts on its premises an electric generation facility that produces
electricity primarily for the owner's consumption and that may provide any such excess electricity to another entity, whether
the facility is installed or operated by the owner or by an agent under a contract.

(33) “Rate plan” means the standard service offer in effect on the effective date of the amendment of this section by 8.B. 221
of the 127th general assembly, July 31, 2008,

(34) “Advanced energy resource” means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or equipment that increases the
generation output of an electric generating facility to the extent such efficiency is achieved without additional carbon dioxide
emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration technology;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before combustion to demonstrate a
reduction, as expressed as ash, in emissions of nitrous oxide, mercury, arsenic, chlorine, sulfur dioxide, or sulfur trioxide in
accordance with the American society of testing and materials standard D1757A. or a reduction of metal oxide emissions in
accordance with standard DS 142 of that society, or clean coal technology that includes the design capability to control or prevent
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the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be based on economically
feasible best available technology or, in the absence of a determined best available technology, shali be of the highest level of
economically feasible design capability for which there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation I technology as defined by the nuclear regulatory
commission; other, later technology; or significant improvements to existing facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange membrane fuel cell,
phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, including, but not limited to, advanced
stoker technology, and advanced fluidized bed gasification technology, that results in measurable greenhouse gas emissions
reductions as calculated pursuant to the United States environmental protection agency's waste reduction model (WARM);

(g) Demand-side management and any energy efficiency improvement;

() Any new, retrofitted, refueled, or repowered generating facility located in Ohio, including a simple or combined-cycle
natural gas generating facility or a generating facility that uses biomass, coal, modular nuclear, or any other fuel as its input;

(1) Any uprated capacity of an existing electric generating facility if the uprated capacity results from the deployment of advanced
technology.

“Advanced energy resource” does not include a waste energy recovery system that is, or has been, included in an energy
efficiency program of an electric distribution utility pursuant to requirements under section 4928.66 of the Revised Code.

(35) “Air contaminant source” has the same meaning as in section 3704.01 of the Revised Code.

(36) “Cogeneration technology” means technology that produces electricity and useful thermal ontput simultaneously.

(37){(a) “Renewable energy resource” means any of the following:

(i) Solar photovoltaic or solar thermal energy;

(ii) Wind energy;

(iii) Power produced by a hydroelectric facility;

{iv) Geothermal energy;
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(v) Fuel derived from solid wastes, as defined in section 3734.01 of the Revised Code, through fractionation, biclogical
decomposition, or other process that does not principally involve combustion;

(vi) Biomass energy;

(vii) Energy produced by cogeneration technology that is placed into service on or before December 31, 2015, and for which
more than ninety per cent of the total annual energy input is from combustion of a waste or byproduct gas from an air contaminant
source in this state, which source has been in operation since on or before January 1, 1985, provided that the cogeneration
technology is a part of a facility located in a county having a population of more than three hundred sixty-five thousand but less
than three hundred seventy thousand according to the most recent federal decennial census;

{viii) Biologically derived methane gas;

(ix) Energy derived from nontreated by-products of the pulping process or wood manufacturing process, including bark, wood
chips, sawdust, and lignin in spent pulping liquors,

“Renewable energy resource” includes, but is not limited to, any fuel cell used in the generation of electricity, including, but
not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel
cell; wind turbine located in the state's territorial waters of Lake Erie; methane gas emitted from an abandoned coal mine; waste
energy recovery system placed into service or retrofitted on or after the effective date of the amendment of this section by S.B.
315 of the 129th general assembly, except that a waste energy recovery system described in division (A)(38)(b) of this section
may be included only if it was placed into service between January 1, 2002, and December 31, 2004; storage facility that will
promote the better utilization of a renewable energy resource; or distributed generation system used by a customer to generate
electricity from any such energy.

“Renewable energy resource” does not include a waste energy recovery system that is, or was, on or after January 1, 2012,
included in an energy efficiency program of an electric distribution utility pursuant to requirements under section 4928.66 of
the Revised Code.

(b) As used in division (A)(37) of this section, “hydroelectric facility” means a hydroelectric generating facility that is located
ata dam on ariver, or on any water discharged to a river, that is within or bordering this state or within or bordering an adjoining
state and meets all of the following standards:

(i) The facility provides for river flows that are not detrimental for fish, wildlife, and water quality, incloding seasonal flow
fluctuations as defined by the applicable licensing agency for the facility.

(ii) The facility demonstrates that it complies with the water quality standards of this state, which compliance may consist of
certification under Section 401 of the “Clean Water Act of 1977, 91 Stat. 1598, 1599, 33 U.S.C. 1341, and demonstrates that
it has not contributed to a finding by this state that the river has impaired water quality under Section 303(d) of the “Clean
Water Act of 1977,” 114 Stat. 870, 33 U.S.C. 1313.

(iii) The facility complies with mandatory prescriptions regarding fish passage as required by the federal energy regulatory
commission license issued for the project, regarding fish protection for riverine, anadromous, and catadromous fish.
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(iv) The facility complies with the recommendations of the Ohio environmental protection agency and with the terms of its
federal energy regulatory commission license regarding watershed protection, mitigation, or enhancement, to the extent of each
agency’s respective jurisdiction over the facility.

(v) The facility complies with provisions of the “Endangered Species Act of 1973,” 87 Stat. 884, 16 U.S.C. 1531 to 1544, as
amended.

(vi) The facility does not harm cultural resources of the area. This can be shown through compliance with the terms of its federal
energy regulatory commission license or, if the facility is not regulated by that commission, through development of a plan
approved by the Ohio historic preservation office, to the extent it has jurisdiction over the facility.

(vii) The facility complies with the terms of its federal energy regulatory commission license or exemption that are related to
recreational access, accommodation, and facilities or, if the facility is not regulated by that commission, the facility complies
with similar requirements as are recommended by resource agencies, fo the extent they have jurisdiction over the facility; and
the facility provides access to water to the public without fee or charge.

(viii) The facility is not recommended for removal by any federal agency or agency of any state, to the extent the particular
agency has jurisdiction over the facility.

(38) “Waste energy recovery system” means either of the following:

(a) A facility that generates electricity through the conversion of energy from either of the following:

(i) Exhaust heat from engines or manufacturing, industrial, commercial, or institutional sites, except for exhaust heat from a
facility whose primary purpose is the generaticn of electricity;

(if) Reduction of pressure in gas pipelines before gas is distributed through the pipeline, provided that the conversion of energy
to electricity is achieved without using additional fossil fuels.

(b) A facility at a state institution of higher education as defined in section 3345.011 of the Revised Code that recovers waste
heat from electricity-producing engines or combustion turbines and that simultaneously uses the recovered heat to produce
steam, provided that the facility was placed into service between January 1, 2002, and December 31, 2004.

(39) “Smart grid” means capital improvements to an electric distribution utility's distribution infrastructure that improve
reliability, efficiency, resiliency, or reduce energy demand or use, including, but not limited to, advanced metering and
antomation of system functions,

(40) “Combined heat and power system” means the coproduction of electricity and useful thermal energy from the same fuel
source designed to achieve thermal-efficiency levels of at least sixty per cent, with at least twenty per cent of the system's total
useful energy in the form of thermal energy.
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(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive retail eleciric service if
the service component is competitive pursuant to a declaration by a provision of the Revised Code or pursuant to an order of
the public utilities commission authorized under division (A) of section 4928.04 of the Revised Code. Otherwise, the service
component shall be deemed a noncompetitive retail electric service.

CREDIT(S)
(2012 S 315, eff. 9-10-12; 2012 S 289, eff. 7-16-12; 2010 S 181, eff. 9-13-10; 2010 S 232, eff. 6-17-10; 2009 H 1, eff.
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Baldwin's Ohio Revised Code Annotated
Title XLIX. Public Utilities
Chapter 4928. Competitive Electric Retail Service
General Provisions

R.C. § 4928.02
4928.02 State policy

Effective: September 10, 2012
Currentness

It is the policy of this state to do the following throughout this state:

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and reasonably priced retail
electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers with the supplier, price,
terms, conditions, and guality options they elect to meet their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over the selection of those
supplies and suppliers and by encouraging the development of distributed and small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric service including, but
not limited to, demand-side management, time-differentiated pricing, waste energy recovery systems, smart grid programs, and
implementation of advanced metering infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation of the transmission and distribution
systems of electric utilities in order to promote both effective customer choice of retail electric service and the development
of performance standards and targets for service quality for all consumers, including annual achievement reports written in
plain language;

(F) Ensure that an electric utility's transmission and distribution systems are available to a customer-generator or owner of
distributed generation, so that the customer-generator or owner can market and deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development and implementation of
flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive subsidies flowing from
a noncompetitive retail electric service to a competitive retail electric service or to a product or service other than retail electric
service, and vice versa, including by prohibiting the recovery of any generation-related costs through distribution or transmission
rates;
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(D) Ensure retail electric service consumers protection against unreasonable sales practices, market deficiencies, and market
power;

{J) Provide coherent, transparent means of giving appropriate incentives to technologies that can adapt successfully to potential
environmental mandates;

(K) Encourage implementation of distributed generation across customer classes through regular review and updating of
administrative rules governing critical issues such as, but not limited to, interconnection standards, standby charges, and net
metering;

(L) Protect at-risk populations, including, but not limited to, when considering the implementation of any new advanced energy
or renewable energy resource;

(M) Encourage the education of small business owners in this state regarding the use of, and encourage the use of, energy
efficiency programs and alternative energy resources in their businesses;

(N) Facilitate the state's effectiveness in the global economy.

In carrying out this policy, the commission shall consider rules as they apply to the costs of electric distribution infrastructure,
inciuding, but not limited to, line extensions, for the purpose of development in this state.

CREDIT(S)
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Baldwin's Ohio Revised Code Annotated
Title XLIX. Public Utilities
Chapter 4928. Competitive Electric Retail Service
General Provisions

R.C. § 4928.03
4928.03 Obtaining competitive retail electric services; access to noncompetitive retail electric services

Currentness

Beginning on the starting date of competitive retail electric service, retail electric generation, aggregation, power marketing,
and power brokerage services supplied to consumers within the certified territory of an electric utility are competitive retail
electric services that the consumers may obtain subject to this chapter from any supplier or suppliers. In accordance with a
filing under division (F) of section 4933.81 of the Revised Code, retail electric generation, aggregation, power marketing, or
power brokerage services supplied to consumers within the certified territory of an electric cooperative that has made the filing
are competitive retail electric services that the consumers may obtain subject to this chapter from any supplier or suppliers.

Beginning on the starting date of competitive retail electric service and notwithstanding any other provision of law, each
consumer in this state and the suppliers to a consumer shall have comparable and nondiscriminatory access to noncompetitive
retail electric services of an electric utility in this state within its certified territory for the purpose of satisfying the consumer's
electricity requirements in keeping with the policy specified in section 4928.02 of the Revised Code.

CREDIT(S)
(1999 8 3, eff. 10-5-99)
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Baldwin's Ghio Revised Code Annotated
Title XLIX. Public Utilities
Chapter 4928, Competitive Electric Retail Service
General Provisions

R.C. § 4928.06

4928.06 Effectuation of state policy; rules; monitoring and evaluation of service;
reports; determination of effective competition; authority of commission

Currentness

(A) Beginning on the starting date of competitive retail electric service, the public utilities commission shall ensure that the
policy specified in section 4928.02 of the Revised Code is effectuated. To the extent necessary, the commission shall adopt
rules to carry out this chapter. Initial rules necessary for the commencement of the competitive retail electric service under this
chapter shall be adopted within one hundred eighty days after the effective date of this section. Except as otherwise provided
in this chapter, the proceedings and orders of the commission under the chapter shall be subject to and governed by Chapter
4903. of the Revised Code.

(B) If the commission determines, on or after the starting date of competitive retail electric service, that there is a decline or loss
of effective competition with respect to a competitive retail electric service of an electric utility, which service was declared
competitive by commission order issued pursuant to division (A) of section 4928.04 of the Revised Code, the commission shall
ensure that that service is provided at compensatory, fair, and nondiscriminatory prices and terms and conditions.

(C) In addition to its authority under section 4928.04 of the Revised Code and divisions (A) and (B) of this section, the
commission, on an ongoing basis, shall monitor and evaluate the provision of retail electric service in this state for the purpose
of discerning any noncompetitive retail electric service that should be available on a competitive basis on or after the starting
date of competitive retail electric service pursuant to a declaration in the Revised Code, and for the purpose of discerning any
competitive retail electric service that is no longer subject to effective competition on or after that date. Upon such evaluation,
the commission periodically shall report its findings and any recommendations for legislation to the standing committees of both
houses of the general assembly that have primary jurisdiction regarding public utility legislation. Until 2008, the commission
and the consumer's counsel also shall provide biennial reports to those standing committees, regarding the effectiveness of
competition in the supply of competitive retail electric services in this state. In addition, until the end of all market development
periods as determined by the commission under section 492840 of the Revised Code, those standing committees shall meet at
least biennially to consider the effect on this state of electric service restructuring and to receive reports from the commission,
consumers’ counsel, and director of development.

(D) In determining, for purposes of division (B) or (C) of this section, whether there is effective competition in the provision
of a retail electric service or reasonably available alternatives for that service, the commission shall consider factors including,
but not limited to, all of the following:

{1) The number and size of alternative providers of that service;

(2) The extent to which the service is available from alternative suppliers in the relevant market;
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4928.06 Effectuation of state policy; rules; monitoring and..., OH 87 § 4528.06

(3) The ability of alternative suppliers to make functionally equivalent or substitute services readily available at competitive
prices, terms, and conditions;

(4) Other indicators of market power, which may include market share, growth in market share, ease of entry, and the affiliation
of suppliers of services.

The burden of proof shall be on any entity requesting, under division (B) or (C) of this section,  determination by the commission
of the existence of or a lack of effective competition or reasonably available alternatives.

(E)(1) Beginning on the starting date of competitive retail electric service, the commission has authority under Chapters 4901.
to 4909. of the Revised Code, and shall exercise that authority, to resolve abuses of market power by any electric utility that
interfere with effective competition in the provision of retail electric service.

(2) In addition to the commission's authority under division (E)(1) of this section, the commission, beginning the first year
after the market development period of a particular electric utility and after reasonable notice and opportunity for hearing,
may take such measures within a transmission constrained area in the utility’s certified territory as are necessary to ensure that
retail eleciric generation service is provided at reasonable rates within that area. The commission may exercise this authority
only upon findings that an electric utility is or has engaged in the abuse of market power and that that abuse is not adequately
mitigated by rules and practices of any independent transmission entity controlling the transmission facilities. Any such measure
shall be taken only to the extent necessary to protect customers in the area from the particular abuse of market power and to the
extent the commission's authority is not preempted by federal law. The measure shall remain in effect until the commission,
after reasonable notice and opportunity for hearing, determines that the particular abuse of market power has been mitigated.

(F) An electric utility, electric services company, electric cooperative, or governmental aggregator subject to certification under
section 4928.08 of the Revised Code shall provide the commission with such information, regarding a competitive retail electric
service for which it is subject to certification, as the commission considers necessary to carry out this chapter. An electric utility
shall provide the commission with such information as the commission considers necessary to carry out divisions (B) to (E)
of this section. The commission shall take such measures as it considers necessary to protect the confidentiality of any such
information.

The commission shall require each electric utility to file with the commission on and after the starting date of competitive retail
electric service an annual report of its intrastate gross receipts and sales of kilowatt hours of electricity, and shali require each
electric services company, electric cooperative, and governmental aggregator subject to certification to file an annual report on
and after that starting date of such receipts and sales from the provision of those retail electric services for which it is subject
to certification. For the purpose of the reports, sales of kilowatt hours of electricity are deemed to occur at the meter of the
retail customer,
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Baldwin's Ohio Revised Code Annotated
Title XLIX. Public Utilities
Chapter 4928. Competitive Electric Retail Service
General Provisions

R.C. § 4928.17
4928.17 Corporate separation plan

Effective: July 31, 2008
Currentness

(A) Except as otherwise provided in sections 4928.142 or 4928.143 or 4528.31 to 4928.40 of the Revised Code and beginning
on the starting date of competitive retail electric service, no electric utility shall engage in this state, either directly or through
an affiliate, in the businesses of supplying a noncompetitive retail electric service and supplying a competitive retail electric
service, or in the businesses of supplying a noncompetitive retail electric service and supplying a product or service other than
retail electric service, unless the utility implements and operates under a corporate separation plan that is approved by the public
utilities commission under this section, is consistent with the policy specified in section 4928.02 of the Revised Code, and
achieves all of the folowing:

(1) The plan provides, at minimum, for the provision of the competitive retail electric service or the nonelectric product or
service through a fully separated affiliate of the utility, and the plan includes separate accounting requirements, the code of
conduct as ordered by the commission pursuant to a rule it shall adopt under division (A) of section 4928.06 of the Revised
Code, and such other measures as are necessary to effectuate the policy specified in section 4928.02 of the Revised Code.

(2) The plan satisfies the public interest in preventing unfair competitive advantage and preventing the abuse of market power.

(3) The plan is sufficient to ensure that the utility will not extend any undue preference or advantage to any affiliate, division,
or part of its own business engaged in the business of supplying the competitive retail electric service or nonelectric product or
service, including, but not limited to, utility resources such as trucks, tools, office equipment, office space, supplies, customer
and marketing information, advertising, billing and mailing systems, personnel, and training, without compensation based upon
fully Joaded embedded costs charged to the affiliate; and to ensure that any such affiliate, division, or part will not receive undue
preference or advantage from any affiliate, division, or part of the business engaged in business of supplying the noncompetitive
retail electric service. No such utility, affiliate, division, or part shall extend such undue preference. Notwithstanding any other
division of this section, a utility's obligation under division (A)(3) of this section shall be effective January 1, 2000

(B) The commission may approve, modify and approve, or disapprove a corporate separation plan filed with the commission
under division (A) of this section. As part of the code of conduct required under division (A)(1) of this section, the commission
shall adopt rules pursuant to division (A) of section 4928.06 of the Revised Code regarding corporate separation and procedures
for plan filing and approval. The rules shall include limitations on affiliate practices solely for the purpose of maintaining
a separation of the affiliate’s business from the business of the utility to prevent unfair competitive advantage by virtue of
that relationship. The rules also shall include an opportunity for any person having a real and substantial interest in the
corporate separation plan to file specific objections to the plan and propose specific responses to issues raised in the objections,
which objections and responses the commission shall address in its final order. Prior to commission approval of the plan, the
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482817 Corporate separation plan, OH 8T § 4528.47

commission shall afford a hearing upon those aspects of the plan that the commission determines reasonably require a hearing.
The commission may reject and require refiling of a substantially inadequate plan under this section.

(C) The commission shall issue an order approving or modifying and approving a corporate separation plan under this section,
to be effective on the date specified in the order, only upon findings that the plan reasonably complies with the requirements of
division (A) of this section and will provide for ongoing compliance with the policy specified in section 4928.02 of the Revised
Code. However, for good cause shown, the commission may issue an order approving or modifying and approving a corporate
separation plan under this section that does not comply with division (A)(1) of this section but complies with such functional
separation requirements as the commission authorizes to apply for an interim period prescribed in the order, upon a finding that
such alternative plan will provide for ongoing compliance with the policy specified in section 4928.02 of the Revised Code.

(D) Any party may seek an amendment to a corporate separation plan approved under this section, and the commission, pursuant
to a request from any party or on its own initiative, may order as it considers necessary the filing of an amended corporate
separation plan to reflect changed circumstances.

(E) No electric distribution utility shall sell or transfer any generating asset it wholly or partly owns at any time without obtaining
prior commission approval.

CREDIT(S)
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4928.37 Transition revenues; transition charges, OH 87 § 4928.37

Baldwin's Ohio Revised Code Annotated
Title XLIX. Public Utilities
Chapter 4928. Competitive Electric Retail Service
Transition Plan

R.C. § 4928.37
4928.37 Transition revenues; transition charges

Currentness

(A)(1) Sections 4928.31 to 4928.40 of the Revised Code provide an electric utility the opportunity to receive transition revenues
that may assist it in making the transition to a fully competitive retail electric generation market. An electric Utility for which
transition revenues are approved pursuant to sections 4928.31 to 4928.40 of the Revised Code shall receive those revenues
through both of the following mechanisms beginning on the starting date of competitive retail electric service and ending on
the expiration date of its market development period as determined under section 4928.40 of the Revised Code:

(a) Payment of unbundled rates for retail electric services by each customer that is supplied retail electric generation service
during the market development period by the customer's electric distribution utility, which rates shall be specified in schedules
filed under section 4928.35 of the Revised Code;

(b) Payment of a nonbypassable and competitively neutral transition charge by each customer that is supplied retail electric
generation service during the market development period by an entity other than the customer's electric distribution utility, as
such transition charge is determined under section 4928.40 of the Revised Code. The transition charge shall be payable by each
such retail electric distribution service customer in the certified territory of the electric utility for which the transition revenues
are approved and shall be billed on each kilowatt hour of electricity delivered to the customer by the electric distribution utility
as registered on the customer's meter during the utility's market development period as kilowatt hour is defined in section
4909.161 of the Revised Code or, if no meter is used, as based on an estimate of kilowatt hours used or consumed by the
customer. The transition charge for each customer class shall reflect the cost allocation to that class as provided under bundled
rates and charges in effect on the day before the effective date of this section. Additionally, as reflected in section 4928.40 of
the Revised Code, the transition charges shall be structured to provide shopping incentives to customers sufficient to encourage
the development of effective competition in the supply of retail electric generation service. To the extent possible, the level and
structure of the transition charge shall be designed to avoid revenue responsibility shifts among the utility's customer classes
and rate schedules.

(2)(a) Notwithstanding division (A)(1)(b) of this section, the transition charge shall not be payable on electricity supplied by a
municipal electric utility to a retail electric distribution service customer in the certified territory of the electric utility for which
the transition revenues are approved, if the municipal electric utility provides electric transmission or distribution service, or
both services, through transmission or distribution facilities singly or jointly owned or operated by the municipal electric utility,
and if the municipal electric wtility was in existence, operating, and providing service as of January 1, 1999.

(b) The transition charge shall not be payable on electricity supplied or consumed in this state except such electricity as s
delivered to a retail customer by an electric distribution utility and is registered on the customer's meter during the utility's
market development period or, if no meter is used, is based on an estimate of kilowatt hours used or consumed by the customer.
However, no transition charge shall be payable on electricity that is both produced and consumed in this state by a self-generator.
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A4928.37 Transition revenues; transition charges, OH 5T § 4928.37

(3) The transition charge shall not be discounted by any party.

(4) Nothing prevents payment of all or part of the transition charge by another party on a customer’s behalf if that payment does
not contravene sections 4905.33 to 4905.35 of the Revised Code or this chapter.

(B) The electric utility shall separately itemize and disclose, or cause its billing and collection agent to separately itemize and
disclose, the transition charge on the customer's bill in accordance with reasonable specifications the commission shall prescribe
by rule under division (A) of section 4928.06 of the Revised Code.
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4928.38 Use and termination of transition revenues, OH 5T § 4928.38

Baldwin's Ohio Revised Code Annotated
Title XLIX. Public Utilities
Chapter 4928. Competitive Electric Retail Service
Transition Plan

R.C. § 4928.38
4928.38 Use and termination of transition reveriues

Currentness

Pursuant to a transition plan approved under section 4928.33 of the Revised Code, an electric utility in this state may receive
transition revenues under sections 4928.31 to 4928.40 of the Revised Code, beginning on the starting date of competitive retail
electric service. Except as provided in sections 4905.33 to 4905.35 of the Revised Code and this chapter, an electric utility that
receives such transition revenues shall be wholly responsible for how to use those revenues and wholly responsible for whether
it is in a competitive position after the market development period. The utility's receipt of transition revenues shall terminate
at the end of the market development period. With the termination of that approved revenue source, the utility shall be fully
on its own in the competitive market. The commission shall not authorize the receipt of transition revenues or any equivalent
revenues by an electric utility except as expressly authorized in sections 4928.31 to 4928.40 of the Revised Code.

CREDIT(S)
(1999 S 3, eff. 10-5-99)

LIBRARY REFERENCES
Electricity %=+11.3,
Westlaw Topic No. 145.
C.1.8. Electricity §§ 56, 59 to 66, 68 to 69.
Baldwin's Ohio Legislative Service Annotated, 1999 S 3--LSC Analysis, p 7/1.-677
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4928.3% Total allowable transition costs, OH 5T § 4828.39

Baldwin's Ohio Revised Code Annotated
Title XLIX, Public Utilities
Chapter 4928. Competitive Flectric Retail Service
Transition Plan

R.C. § 4928.39
4928.39 Total allowable transition costs

Currentness

Upon the filing of an application by an electric utility under section 4928.31 of the Revised Cede for the opportunity to receive
transition revenues under sections 4928.31 to 4928.40 of the Revised Code, the public utilities commission, by order under
section 4928.33 of the Revised Code, shall determine the total allowable amount of the transition costs of the utility to be
received as transition revenues under those sections. Such amount shall be the just and reasonable transition costs of the utility,
which costs the commission finds meet all of the following criteria:

(A) The costs were prudently incurred.

(B) The costs are legitimate, net, verifiable, and directly assignable or allocable to retail electric generation service provided
to electric consumers in this state.

(C) The costs are unrecoverable in a competitive market.

(D) The utility would otherwise be entitled an opportunity to recover the costs.

Transition costs under this section shall include the costs of employee assistance under the employee assistance plan included in
the utility's approved transition plan under section 4928.33 of the Revised Code, which costs exceed those costs contemplated
in labor contracts in effect on the effective date of this section.

Further, the commission’s order under this section shall separately identify regulatory assets of the utility that are a part of
the total allowable amount of transition costs determined under this section and separately identify that portion of a transition
charge determined under section 4928.40 of the Revised Code that is allocable to those assets, which portion of a transition
charge shall be subject to adjustment only prospectively and after December 31, 2004, unless the commission authorizes an
adjustment prospectively with an earlier date for any customer class based upon an earlier termination of the utility's market
development period pursuant to division (B)(2) of section 4928.40 of the Revised Code.

The electric utility shall have the burden of demonstrating allowable transition costs as authorized under this section. The
commission may impose reasonable commitments upon the utility's collection of the transition revenues to ensure that those
revenues are used to eliminate the allowable transition costs of the utility during the market development period and are not
available for use by the utility to achieve an undue competitive advantage, or to impose an undue disadvantage, in the provision
by the utility of regulated or unregulated products or services.
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Baldwin's Ohio Revised Code Annotated
Title XLIX. Public Utilities
Chapter 4928. Competitive Electric Retail Service
Transition Plan

R.C.§4928.40
4928.40 Transition charges for each customer class; expiration date of market development period

Currentness

(A) Upon determining under section 4928.39 of the Revised Code the allowable transition costs of an electric utility authorized
for collection as transition revenues under sections 4928.31 to 4928.40 of the Revised Code, the public utilities commission,
by order under section 4928.33 of the Revised Code, shall establish the transition charge for each customer class of the electric
utility and, to the extent possible, each rate schedule within each such customer class, with all such transition charges being
collected as provided in division (A)(1)(b) of section 4928.37 of the Revised Code during a market development period for
the utility, ending on such date as the commission shall reasonably prescribe. The market development period shall end on
December 31, 2005, unless otherwise authorized under division (B)}(2) of this section. However, the commission may set the
utility's recovery of the revenue requirements associated with regulatory assets, as established pursuant to section 4928.39 of
the Revised Code, to end not later than December 31, 2010. The commission shall not permit the creation or amortization of
additional regulatory assets without niotice and an opportunity to be heard through an evidentiary hearing and shall not increase
the charge recovering such revenue requirements associated with regulatory assets.

Factors the commission shall consider in prescribing the expiration date of the utility's market development period and the
transition charge for each customer class and rate schedule of the utility include, but are not limited to, the total allowable
amount of fransition costs of the electric utility as determined under section 4928 .39 of the Revised Code; the relevant market
price for the delivered supply of electricity to customers in that customer class and, to the extent possible, in each rate schedule
as determined by the commission; and such shopping incentives by customer class as are considered necessary to induce, at the
minimum, a twenty per cent load switching rate by customer class halfway through the utility's market development period but
not later than December 31, 2603. In no case shall the commission establish a shopping incentive in an amount exceeding the
unbundled component for retail electric generation service set in the utility's approved transition plan under section 4928.33 of
the Revised Code, and in no case shall the commission establish a transition charge in an amount less than zero.

(B)(1) The commission may conduct a periodic review no more often than annually and, as it determines necessary, adjust
the transition charges of the electric utility as initially established under division (A) of this section or subsequently adjusted
under this division. Any such adjustment shall be in accordance with division (A) of this section and may reflect changes in
the relevant market.

(2) For purposes of this chapter, the market development period shall not end earlier than December 31, 2005, unless, upon
application by an electric utility, the commission issues an order authorizing such earlier date for one or more customer classes
as is specified in the order, upon a demonstration by the utility and a finding by the commission of either of the following:

(a) There is a twenty per cent switching rate of the utility's load by the customer class.

(b) Effective compstition exists in the utility's certified territory.

st © 2013 Thomson Reulers, Mo claimoio orginal U5 Govermmant Works, APPX 181




4928.40 Transition charges for each customer class; expiration..., OH 8T § 4928.40

(C) Notwithstanding any provision of this chapter, the commission shall issue an order under section 4928.33 of the Revised
Code approving a transition plan for an electric utility that contains a rate reduction for residential customers of that utility,
provided that the rate reduction shall not increase the rates or transition cost responsibility of any other customer class of the
utility. The rate reduction shall be in effect only for such portion of the utility's market development period as the commission
shall specify and shall be applied to the unbundled generation component for retail electric generation service as set in the
utility's approved transition plan under section 4928.33 of the Revised Code subject to the price cap for residential customers
required under division (A)(6) of section 4928.34 of the Revised Code. The amount of the rate reduction shall be five per cent
of the amount of that unbundled generation component, but shall not unduly discourage market entry by alternative suppliers
seeking to serve the residential market in this state. The commission, after reasonable notice and opportunity for hearing,
may terminate the rate reduction by order upon a finding that the rate reduction is unduly discouraging market entry by such
alternative suppliers. No such termination of the rate reduction shall take effect prior to the midpoint of the utility's market
development period.

(D) Beginning on the starting date of competitive retail electric service, no electric utility in this state shall prohibit the resale of
electric generation service or impose unreasonable or discriminatory conditions or limitations on the resale of electric generation
service.

(E) Notwithstanding any provision of Title XLIX of the Revised Code to the contrary, any customer that receives a
noncompetitive retail electric service from an electric distribution utility shall be a retail electric distribution service customer,
irrespective of the voltage level at which service is taken.

CREDIT(S)
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BEFORE THE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of 3
ihe Capacity Charges of Ohio Power 3
Compuny and Columbus Southern Pawer )
Company. )

Case No. 10-2929-E1-UNC

FIRSTENERGY SOLUTIONS CORPCS
APPLICATION FOR REHEARING OF THE JULY 2, 2012 OPINION AND ORDER

Pursuant to R.C. § 490310 and O.AC. 4901-1-35, FirstEnergy Solutions Corp. (TES™)
seeks rehearing of the Commission’s July 2, 2012 Opinion and Order (the “Order™t on the
following grounds:
b The Order 15 untawiul and unreasonable because it sets rates for capucity contrary to
PInd"s Reliability Assurance Agreement approved by the Federal Evergy Regulatory
Commission.

2. The Urder is unlawful and unseasonable because it sels capacity rates based on the
Commission’s ratg-sgiting authority under Revised Code Chapter 4909 without

following the requirements of that Chapter for cstablishing rates.

3. The Order i unreasonable bevause it fails to establish that any charge for the
recovery of deferred capagity costs should be nonbypassuble.

4. The Order &5 unrpasonable because # fails o establish that any <hawrge for the
recovery of deferred capacity costs should termivate upon the esteblishment of
corporate separation by Ohio Power Company (specifically, upon the transfer of that
contpany s generation assets to its affiliate AEP Generation Resourees, bic. ),

A memorandum in support of this Application is attachied hercto and made s part hereof.
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Respectfully submitted,
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Mark &, Hayden {0081077)
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James F. Lang (DOG9668)
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N. Frevor Alexander (00807133
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Cleveland, OH 44114
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imcbridegpenlfee.com
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BEFORE THE
THE PUBLIC UNILITIES COMMISSION OF QHIO

i the Matter of the Cominission Review of

¥
the Capacity Charges of Ohio Power ¥ Case No. [0-2929-EL-UNC
Company and Colambus Sowtherm Power )
Company. 3

MEMORANDUM IN SUPPORT OF FIRSTENERGY SOLUTIONS CORP.S
APPLICATION FOR REHEARING OF THE JULY 2, 2012 OPINION AND ORDER
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I  INTRODUCTION

The Commission's July 2, 2012 Opinion and Order (the “Order™) took an important first
step in promoting the competitive market for eleetric generation service required by Ohio faw,
By requiring Olio Power Company (“AEP Ohio”™) o charge competitive rétail electric service
("CRES™ providers the applicable market price for capacity, AEP Ohis’s customers will have
better aceess o the benefits provided by the competitive market. However, certain aspects of the
Order should be changed or clarified 1o protect competition in AEP Ohia’s territory and io bring
the Order into compliance with federal and state law.

In particular, the Commission erred by relving upon its “traditional ratemaking authority”
generally and R.C. Chapter 4909 specifically to determine that AEP Ohio should be allowed 10
recover its full pmibedded costs. The Commission’s reliance on Chapter 4909 as the basis on
which W price AEP Ohio's selfidetermined monopoly for capacity is inapproprigte -
substantively and procedurally. The Order wholly sgnores the Reliability Assurance Agreement
{"RAAT) which is the basis for the Commission’s authority o establish 4 state compensation
mechanism.  The Federal Energy Regulatory Commission (“FERC™), w1 approving the
ReHability Pricing Model ("RPM™) established by e RAA, rejected claimy that sefting capacity
rates should be based on a supplier’s full embedded costs. Instead, the FERC determined that the
¢stablishment of capacity rates hased on a competitive market und avoidable costs would result
in fower prices Tor customers thwough the efficiencies that market mechanisms reguire supplicrs
in the market to adopt. The FERC also detetmined that the RPM would provide transparent
priciang sufficient 1o attract investment and maintain reliable clectric service. Given that the
concept of cmbedded cost recovery through capacity riates &5 ufterly antithetical (o the RPM - |
indeed. it divectly undenmives the very stracture of the RPM ~ the Commission’s Order violutes

the RAA snd IS unlaw il

(HATHITDOUL i
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Iy authorizing embedded cost recovery, as opposed 10 limiting AEP Ghio 1o market
priving or PIM’s established avoidable cost recovery, the Order approves compensation for a
product that is not the “FRR capacily obligation” product described in the RAA.Y Under cost-of-
service regulation waditfonally used in Ohio, the “capacity”™ product is defined by referenve to
fixed generation costs.” But this traditional cost-of-service “capacity” prodoct is not the “FRR
capacity obligation” for which compensation is duc under the RAA. Under the RAA, the FRR
capacity obligation exists for the sole purpose of ensuring reliability.” The RPM snd the RAA
set the value of capacity at the level required to ensure reliability — not 1o recover full embedded
costs” Indeed, 10 the extent pricing of capacity under the RAA requires reference 1o a capacity

S ) , [ . " rt Lt e -
supplier’s vosts, onlyv avoidable costs are relevant.” Thus, at mosi, AEP Chio’s “cost-based

reeovery must be based o avoidable costs.

Even 1if Chapter 4909°s wraditional ratemaking procedures — that are de facrw only
applicable to wility distribution charges — were appropriste, Chapter 4909 requires certain
procedures that were not followed here. Accordingly, Chapter 4909 cannot form the basis for

suarantecimyg ABP Ohio full embedded cost recovery for capacity. Thus. the Order should be

Y See RAA Schedule 8.1, Section D.8 (providing that, in the case of load that switchies 1o & URES
provider, where the PLCO requires switching cusiomers or the URES provider to compensate AEF Ohio
for its FRR capacity obligations, sach state compensation mechanism will prevail).

* When the capacity product is based on fixed generation costs, any and all energy needed 15 provided at
no more than variable cost, ot at market. See Tr, Vol 1L, pp. 249-308 {AEP Ohio witness Frarce
deseribing AEP contracts pricing capucity based on embedded costs with energy prived at variable cost).
See also Tr. Vob. 1L pp, 232-53 (AEP Ohdo wimess Pearce admitting that cost template e relied upon has
never been approved by FERC for wholesale customers taking only capacity and has never been used to
develop o rate for o customer that tkes only capagity ) Tr, Vel 11, p. 254 (AEP Ohig witaess Pearte
agresing that energy credit caloulated under twmplate has never beest approved by FERC for customers
taking onby Capacityy

Ty Vot VITL pp. 160003,

e YVl VI, pp. 1600-01.

TFER Bxh. 101, pp. 16-17, 2840,

USRI BOCH ) 2
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reversed (o the extent it authorizes AEP Ohio to recover excess “costs™ above market prices (angd
above AEP Ohin's avoidable costsy,

i the Commussion nevertheless implements a deferral mechunism (o recover AEP Ghia’s
embedded costs, the Comunission should clarify that the above-market guaraniec/subsidy
contained in the delorral is only in place untdl the date on which A’EP’O?liﬁ’! completes corporate
separatien ~ or no laker than January |, 2014, the date on which AEP Ohio has asserted it can
complete corporate separation.  After AEP Ohio's corporate separation, it will have no
gencration assets on which to base recovery of is capagity “costs”  AEP Ohio’s separate
competitive offiliate, AEP Generation Resources, Ine. ("AEP GenCo™), hias no right to shove-
market cost recovery under Chapler 4909 or any other provision of Obio law, and such cost
recovery would be 4 prohibited cross-subsidy. Purther, the Commission shouid clarify the Order
so that, to tw extent “cost” reCovery i§ maintained, the deferred excess cosis are réeovered froum
ail customers on a nonbypassable basis. The excess cost recovery serves only as 4 subsidy to
AEP Ohio and, therefore. all o AEP Ohio’s customers should be required to pay tor it

1, ARGUMENT

A, The Qrder Unlawfully And Unreasonably Establishes A State Compensation
Mechanisn Baded On Embedded Cosis,

In the Order, the Commission established a cost-based state compensation mechanisn
based on AEP Ohio’s purported full embedded costs.” While the Order properly directed AEP
Ohio to charge CRES providers RPM prices for capacity, the Commission also authorized AEP

(thio to defer “incurred capacity costs not recovered from CRES biflings during the ESP period

® Order, p. 22, The Coownission’s $S188.88/MW-day price represcnts a modification of Swif’s
calculation, which, in turn, is based on AEP Ohin’s purposted embedded cost calenlution. See Ofder, pp.
3335, Fhe Commission’s fand Stafl”s) modifications of AEP Olio™s proposed calculation reflett, for thie
miost part, the implementstion of au energy credit and other:adjustments that do not afféct the nature of
the cost caleulation, '

L3
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to the exient that the tolal incurred capacity costs do pot exceed”™ $188.88/MW/day ~ in other
wm:ds;, the difference between the RPM prices and $188.88/MW-day.” In guaranteeing AEP
Chio the right to recover its full embedded costs in the amount of $188.88/MW <day. the Order is
unreasonable and unlawiul. The recovery of embedded costs through capacity prices is IMproper
baged on PIM™s tarifl and Ohio law and policy.

L. The only possible costs that could be considered for pricing capacity in
PIMs tervitory are avoidable costs, not embedded costs,

As the Commission’s Order properly reflects, the RAA and Attachment D1 of PIM’s
Open Access Transprission Tardl ("OATT™). as approved by the FERC, determines capacity
prices in PIM’y territory.  In particular, the RAA addresses compensation for “FRR capacity
obligations,” with the default set at PIM RTO market prices.” Therefore, the state compensation
mechanism muost be established in accordance with the terms of te RAA. While recognizing that
the establishment of a capacity charge arises from the RAA, the Commission fails 1o consider the
Ras and instead relies on the Commission’s “traditional ratémaking authority™ and R.C.
Chupter 4909 10 determine that the state: compensation mechanism for AEP Ohin s FRR czapzxc;it{\?
obligations should be based on its full embedded costs. By determining that the state
compensation mechanism provided for under the RAA should be based on a capavity supplicr’s
embedded costs, the Commission’s Order establishes an unlawful rite.

The RAA and Attachment DD of the PIM OATT mplement the RPM.  According to
FERC, “RPM is based oun e prenyse that competition m properly designed markets will

produce just and reasonable prices.”™ FERC determined that, with RPM, customer costs will be

? Grder, pp. 23, 33,
“RAA Schedule 8.1, Section [1.8.

Y PES Ex. 118 {In re PIM Interconnection, LLC, 121 FERC € 65,173 at 43, quoting /o re PIM
Ditereomigction, LLC, VIR FERC 961,318 a1 % 191 ).

WHATARIT OO | 4
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lower and reliability will be grearer.™  The purpose of RPM is W replicate a competitive

market.” In approving the tariff revisions necessary to implement RPM. FERC

benefits of RPM s competitive orientation:

Such competitive market mechanisms provide important cconomic
advaniages fo electricity customers in comparison 1o cost of
service regulation. For example, a competitive market with 4
single, murketeclearing price creates incentives for sellers o
minfmize their costs, because costreductions increémse 8 seller’s
profits.  And when many sellers work 1o minimize their costs,
competition among then keeps prices as low as possible. While an
efficient seller may, af times, receive revenucs that are above its
average (otal costs, the revenues to an inefficient seller may be
below s average total costs and it may be driven out of business.
This market result benelits custoniers becatse over time i results
in g industry with more efficient sellers and lower prices.?

explained the

In determining that RPW-produced rates were just and reasonable, FERC expressly rejected

embedded cost recovery as the standard by which the reasonableness of murket-based rates

should be judged

The RAA provides the Fixed Resowrce Requirement ("FRR”) as an alternative to

participation in PIM's capacity auctions for capacity suppliers. The FRR permit Load Serving

Entities (*LSEs”} to “provide capacity though their own generation or other means (2.2, through

contracts) sufficiend fo meet PIM’s reserve margin™® Once the FRR entity’s

" i,

LA ar 3, 020 and £ 24,

HJd at D 32, quoting fn re PIM Interconnection, LLEC VT FERC § 61330 atg 141,

P idost Y 3532,

Y dn ve PIM Interconngetion, LEC, 119 FERC§ 61,318 819 3. A< explained by the FERC:

IEEEIEDOC

An entity that chonses the FRR aliernative submits i FRR
capauity plan to PIM, @ longsterm plan for the comunitment of
capacity resources 1o satisfy the entity”s capacity obligations. The
area covered by the plan is: {i) the service teriitory of the investor-
owned utility: (i} the service teeritory of a public power entity or
clecinie cooperative) or (i) & separately identifiable geographic

FRR plan s
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approved, the obligation of that entity with regard to the supply of’ capacity 15 Hitle different than
any other capacity supplier in PIM."® The anly difference between an FRR entity and another
capacity supplier is that the former commits capacity o meet a certain PiMi-established target
while the lafter commits all of the capacity it owns to the extent that such capaity. cleared the
REM auctions.”® Because the FRR enlity opts not to partivipate in the RPM auctions, the RAA
sets forth how that entity should be paid for its capacity obligations. In sum, the RAA proviges.
in aspecific priority, three possible methods to determine those rates:

In the case of load reflected in the FRR Capacity Plan that switches

w0 an alternativie retail LSE, where the state regulatory jurisdiction

requires switching customers or the LSE to compensate the FRR

Eatity {or its FRR capacity obligations, such state compensation

mechanigm will prevail.  In the absence of a State compensation

mechanism, the applicable alternative retail LSE shall compensate

the FRR Entity at frestof-pool or "RTO" clearing prices),

provided that the FRR Entity may, al eny time; make a {iling with

FERC under Sections 205 of the Federal Power Act proposing to

change the basis for compensation to a method based on the FRR

Enlity’s costs or such other basis shown to be just and

reasonable,'’
Thus, the default prive for an FRR entity’s capacity obligations is the RPM auction-based price.
The FRR enuty’s capacity rate may otherwise be determined through a state compensation

mevchanisim, s detcrmined by a state regulatorv commission.  In the ahsence of 2 state

compensation mechamisi, the FRR entity niay apply to FERC 1o set a rate under Section 205 of

area (hat 15 bounded by wholesale metering, or similar appropriste
mulit-site aggregate mowring, for which the FRRE entity has or
assumes the obligation (o provide capacity for all load (including
load grow) within such area.

fa re PIM lnterconnzetion, LLC, 135 FERC 61,228 ar94, 0.8, citing RAA at Schedule 8.1,

P Fr Vol VI pp. 162829,

¥ Jd.

T RAA, Schedule 8.1,

HSTRFLDOCH 6
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the Federal Power Act. Notably, FERC has determined, “RPM. including the Fixed Resource
Requiremeny, establishes the just and reasonable rate in order o ensure that PIM is able (o mpet
the applicable resouree requirements.™?

A state commission’s discretion fo set 4 state compensation mechanisry uader the RAA i
limited by the language and purpose of the RAA and, to the extent that a stale compensation
mechanism is based on cost, on the relevant provisions in Section 6.6 and 6.8 of Attachment DD
that establish that an Avoided Cost Rate is the appropriate measure of cost for purposes of the
RPM capacity product. In the Order, the Conunission failed 1o consider the lingoage, structure
and purpose of the RPM. FES wiiness Stoddard was one of the drafters of the RAA and reluted
tariff provisions, including Atachment DD of the PIM QATT.Y He was also ome of four
individuals chosen to submit an affidavit in support of the approval of the RPM by FERC as part
of the settlement process that produced that agreement.™  As is relevant here, his testimony,
which 15 unsebutted, explained the purpose and confext of the RAA and ifs state compensation
mechaniso, and that the purpose and context is contrary o allowing an FRR enfity to price PIM
capacily at embedded costs:

Allowing an FRR Entity 0 recoup its embedded costs from aher
L8Es in its Zone would deviate from the theory and practice
winderlying the entire RPM design. It was understood that any staic
sompensation mechanism would be part of a larger regulatory
framewsrk in a state to implement competitive retatf access. The
stale compensation mechanism should. therefore, operate 5o as not
1o discriminate  agamst retail  suppliers or 1o discourage

sompetition. But if’ competitive retail electric suppliers had to pay
erabedded costs for capacity to the FRR Entity, while also having

PFES Bx. 118 at €49 (emphasis added),
MFES Ex. 1, Direct Testimony of Robert B, Stoddard (Stoddard Direct”), p. 1-2.
3

id.

101873627 DO § 7
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to pay market prices for energy, these supplices would have been at
asharp and discriminatory cost disadvantage to the utiliy.”!

My, Moddard Barther explained, again without rebutial, the discriminatory disadvantige
that competitive suppliers would suffer i the siate compensation mechanism allowed the
recovery of embedded costs:

[Flaced with the choice of paving AEP Ohio a retail rale el 1o
the sum of the embedded capacity cost rate plus ar-cost generation,
or paving & URES provider the same AEP Ohio embedded cost
rate plus markef generation, a customer’s preference would be io
be a vetail customer of AEP Ohio 2

Indecd, us Mr. Sloddard alse observed, also without rebutial, the carefully erafied structure set
out in the RAA and the PIM taritf provisions would be eviscerated if a siate COMPENSaion
mechanism were based on embedded costs:

My view of it as we wrote s [ie. the RAA], we were talking
Just about avoidable costs. We were trying to set up a market
structure that didn’t turn the FRR into some way that a regolar
eatity could get 4 really big number, whereas if they were going to
b in the RPM, they would do poorly.

What we would have done then is create an exception that
swallowed the rule. Everyone that could have taken that option
would have chiosen to get some high value. The point of this
market is 10 be comprehensive. The point of the FRR was (o allow
a very limited carve-out for firms that had regulatory reasons and
state reasons to seek a different structure.™

Importantly, the RAA never uses the term “embedded cost.™  As My Stoddard

observed. the only “costs” discussed or referred (o in the RAA are avoidable costs.™ Under the

* Sroddard Thpect, p, 17,
* Sroddard Direct, p. 18,
o Yol VL p 1647443,

* Stoddard Direet, p. 16, The Orderalso notes AEP Ohio’s argument that the RAA allows an FRR entify
to change the basis for capacity pricing 1o a cost-based method at any time. Order, p. 14, There is no
basis for that argument, In faet, the RAA clearly states— and the FERC recently confirmed - that an FRR
entity such as AEP Ohio only has the right w ask for approval of 3 cost-hased rate if there is no state
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RAA, eapacity price bids offered into the RPM auctions must be based on the costs that a
SOUrCe s owner can avoid by retiring or “mothballing” the resource, and are referred 1o as the
Avoidable Cost Rate (“ACR™." Offers based on the ACR rephicate the bidding behavior that

) oo ol I o gl P . . 27 i : by
would be expected in a competitive environment.’ In a competitive market - and in the abserice

g7 costs, Lo, the costs that could be aveided by either retiving or “mothballing” an existing unit
for g year.gs Thus, supplicrs are assured the ability to recover the costs necessary o produce
their product (in this case, FRR capacity) and remain competitive in the market while promoting
the lowest price for customers.” Compensation for FRR capacity obligations based on avoidable
costs is the enly vost-based compensation consistcat with the RAA.

A constract for RPM prices based on avoidable costs would provide # significant and
sufficient positive cash How for AEP Ohio. Mr. Stoddard caleufated AEP Obio™s ACR using
daty and models developed by Charles River Associates in accordance with the fornula
established by PIM's tariff™ Me. Stoddard's unrebutied caleulation showed that iff AEP Ohio's
entirg FRR portfolio of generation assets was considered, AEP Obio has 2 net AUE of negative.

$51.05/MW-day.”" Thus, even if AEP Ohio’s capacity was priced at $1/MW-day, AEP Ohio's

campensation mechanism 1o place. Se¢ Ameriean Eloctric- Pinver Serv. Corp., 134 FERC % 61,039 (201 13
st 1, 810, 12-13 (emphasis added),

* Steddard Direst, P16, APP Ohin’s withess Horton agreed that the ferm “embedded co8t” was g
concept-that was not to be found 1n the RPM maifs or the RAA. Tr. Vol {1, p 38697

* Stoddard Divect. p. 12, citing PIM GATT Section 6.8, Attachment 1.
¥ Sroddard Direct, p 12,

# Stoddard Ditect, p. 12,

¥ See Stoddard Direct, p. 13,

" Sioddard Direst, p. 30,

* Sroddard Direct, p. 34
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aperating revenues would esceed ifs operating costs.”” But RPM prices are higher; the average
delivercd RPM price for the thiree planning vears at issue is $69.22/MW-day. ¥ Accordingly,
RPM prices will allow AEP Ohio to recover its avoidable costs and more over the course of the
aext tuee planning vears; “embedded cost™ recovery a8 authorized by the Commission would
provide an additional, excessive revenue stream not available to other suppliers.™

Mr. Stodidard was the only witness who provided evidence of the value of ARP Ohio’s
FRR capacity obligations as set out in the RAA. AEP Ohio™s and Stafl™s witnesses valued AEP
Ohio’s tixed generation assets by reference to Ohiv's traditional cost-of-service principles. Yet
AEP Ohio’s FRR capacity obligations are not defined by the cost of its fixed gencration assefs.
fustead, as provided by the controtling federal taniff, PRR capacity obligations are valued based
on PIM's reliability requirements with the assumption that FRR entities afe receiving market
'g};‘icingﬁ for energy. This can be done either on an avoidable cost basis or a market basis, but not
on 1 full embedded cost basis.

The Commission partially justifies its holding by stating that RPM prices are
“substantially below all estimates provided by e partics regarding AEP-Qlio’s cost of
cap»zsz;ityf’;”i This i3 the wrong compdrison. RPM prices are based on avoidable costs, whereas
the cost calculations cited by the Commission reflect diftbrent estimates of fid embedded costs.

As discussed shove, avoidable costs are lower than full embedded costs,  But REM wiction-

 Sraddard Direct, 5 35,

¥ Divest Testimony of Jonathan A. Lesser, fi. 36,

“ indeed, the FERC recently queéstioned AEP's request for a cost-based capacity pricing formule. That
request vas based on the saine formula fatey proposed by AEP Ohiv i this praceeding, which form the
basis for the Commission’s Order and its modifications to Staft™s caleulation. The FERC noted that {15
“prefiminary analysis in this proceeding indicates that the proposed rate may be substantially excessive”
FERC Docker No. ER12-1173-000, Order Accepting Farmula Rate Proposal And Establishing Hearing
And Seunlement Judge Procedures, Apre. 30, 2012, at 4 21,

* Oder, pp. 22-23.
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based prices are substantially higher than AEP Ohio’s avoidable costs, Accordingly, AEP
Ohie’s avoidable costs would be fully recovered using RPM auction-based prices. Because
RPM anction-based prices are higher than AEP Ohio's avoidable costs, AP Ohio will recHver
positive cash rewrns for fulfilling its FRR capacity oblizations”® These returns will comiribute
to the recovery {though not the total recoveryy of AEP Dhio”s other costs.

The Commission further justifies its decision based on the alleged retnn on cguity that
would resuli from a RPM auction-based rate.” Bug considerations of & retum or COUHY are o
appropriate in this comext. As Mr. Stoddard woted, in a competitive market, no competitor is
guaranteed any rate of return.™ To its review of RPM pricing, FERC expressly observed that
prices established under the RAA may resull in having “revenucs to an inefficient seller
below its average total costs™ and that such a price may result in that selier-being “driven out of
business.™”

Moreover, AEP Ghio will not own gencration assets as of January {, 2014, Therefore,
any concerns about auy vague future “financial harm™ relating w the provision of capacity are
even less selevant, There is no probative evidence of any financial harm, and ABP Ohio has not
presented evidence that meets the standards required for emergency rate relief or other
protections.””  As such. there is no basis in law or reason for the Order’s guarantced excess cost

recovery or AEP Ohio’s insulation from the RPM market prices for capacity.

* Stoddard Dirett, pp. 3940
¥ Ordes, p. 23,
e Yol VIl pp. 163940,

YPES Ex. 118 (121 FERC ¥ 61,173, FERC Docket No. EROS-1310-003 and ELOS-148-005, Order
Denying Rehearing, Nov. 15, 3007y at 4 32 quofing 117 FERC 461,331, Dec. 22., 2006 Order, at® 141,

© When carrected. Mr. Atfer’s antlysis reflects that AEP Ohio™s propuosed capacity charge would altow it
to garp an ROE of 13.4% ie 2012 and 13.7% i 2013 FBS Ex. 122 (Scerario 23 See In re Ahvon
Thermal, Lid. Parinership, Case Noo 00-2260-HT-AEM, Opinion and Order at p. 3 (Jan. 28, 2001)
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In uddition. the Commission in its Order loses sight of the purpose of the stare
compensation mechanism under the RAA ~ to foster retail cheice. In fact, the Order does the
exact opposite. The Commission’s Order places AEP Ohio at a competitive advantage relative
to all other capacity suppliers in PIM. While existing PIM resources may ot include embedded
costs in their capacity price bids, the Order would allow AEP Ohio 1o recover these costs.” In
fagt, the Order’s authorization to allow AEP Obio to recover the equivalent of 8188 8R/MW -dav
for its capavity would put AEP Ohio in 2 unigue position: AEP Ohio would be the only capacity
supplier in PIM that was goaranteed to recover its full cmbedded costs for g’amraﬁanf‘z Ak
demonstrated above, given a choice between the embedded cost rate for capacity and cnergy and
the embedded vost rate for capacity and a market rate for energy. customers would choose the
former — whicl only AEP Ohio can provide.

ALP Obio's FRR status camnot justify treating AEP Ohio differently from any othey
generation supplier or especially alfowing AEP Ohio to recover embedded costs. As nofed, there
is no material difference between the FRR clection and all other generators’ participation in
PIM's base residual auction.” There also is no need for excess cost recovery to encourage AEP
Ohio’s generation investments because “AEP Obio is not planning to build significant new
gencration prior to 2015 and because RPM is working well to incentivize appropriate

generation investments.*® There is no support for the Order's authorization of embedded cost

{requiring clear and convincing evidence that, absent such extaordinary emergency relief, the uility wifl
be financially imperiled or its ability 10 render service will be impaired),

¥ Sddard Disest, p. 16,

B Vol V., 859 Stoddard Direet, p. 19.
Ty Vol VIIL pp, 1606-08.

HAEP Ohuo Brief. p. 22,

PUEU Ex. 125, p, 1, 6. Furtheér, AEP Oftio witness Frank Graves testified that RPM has done a good jab
of incentivizing the construction of new capacity and that PIM (inchuding the AEF Uhio zone) is currently
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recovery i excess of REM prices. Accordingly, the Ovrder’s authority for AEP Ohjo’s deferred
recovery of full embedded costs for capacity provided 16 CRES providers i unlawiul,
unreasonable, and unsupported.

2. The Order’s application of Chapter 4909 to the ealculation of AEP Ohio’s
embedded cost-based rate is unlawiul and unreasonable,

Instead of fimiting AEP Ohio’s cost recovery to RPM prices consistent with the RAA, the
Order states that Revised Code Chapters 4905 and 4909 “requine that the Commission use
traditional vate base/rate of return regulation to approve rates that are based 6n cost .. 7 The
Commission then applies the factors and amalyses used under Chapier 4909 to establish a
purporiedly “just and reasonable” cost-based rate of $188.88/MW-day for AEP Ohio’s capacity
provided to CRES providers.” As set forth above, exoess cost-based recovery is inappropriate
for numerous reasons.  However, even il cost-based recovery were appropriate, the Order’s
establishment of a rate wider Chapter 4909 is unlawful because AEP Ohio did not fulfill the
requirements of Chapter 4909,

Chapier 4909 sets forth the procedores and parameters for setting a public utility’ s rates.™
“While the Ceneral Assembly has delegated suthority 1o the {Commission] to set just and
reasonable rates or public utilities under its jurisdiction, it has done so by providing a detailed,
comprehensive aad. as construed by this court, mandatory ratemaking formuls under R.C

4909.15.7  Thus, in sctting rares, “the statutes of this state and the decisions of this court

fong on capacity - with 13 GW of excess capasity corrently and an additional $-9 GW expected in the.
nest tew years. Tr. Vol V, pp. 86971, sew afso Stoddard Direst, Ex. RBS-6, p. 1.

* Order, p. 22,
¥ See Order. pp. 33-36.
# See R.C. Ch. 4909,

P Columbys S0, Power Co. v, Pub. Util. Comni., 67 Obio SU34 S35, 535 (1993 (citing Gen Moators
Corpe v Puib. Vsl Commm., 47 Ohio $1.2d 58 {1976)) {emphasis added).
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indicate that the [Conunission] must™ adhere 10 the requirements of Chapter 4906 For
example, when establishing a cost-based rate, the Commission must determine. among other
thigis:

*  the value of the utility’s used and useful property as of a date certain;

= areasonable rate of return:

» the dollar relurn applying the reasonable rate of retum to the valuation of the
property; and

e the cost of the utility in providing service during a test period.

The Commission made no determinations in this case about the value of AEP Ohio's
property, @ reasonable rafe of rewrn or a dollar rate of retren.  Nothing in the record in thia
proceeding ¢stablished such a wst period, and certainly not a test period that conforms (o the
tme Lmits set forth in the statute™”  Given the absence of a fest period. there was no
determination made about the cost uf AEP Ohio in such a period,

Chapier 4909 has other procedural requirements.  For example. R.C. 88 4909.18 and
4909.19 mandate that certain notices be given. No such notices wers provided here. Further, the
utility applying for an increase in rafes {such as was requested here) also must submit cortain
information in connection with its application, including;

(A} A report of its property used and useful .. . in repdering the
service referred 0 in such application;

P ity of Clevetand v. Pub. Uil Com., 164 Ohio St. 442, 443 (1936) (citing requireinents of B.C. §§
450804, 4905 05, and 490815 cemphasis added).

HRe § 4909 151 (“Except as provided in division (D} of this section [for natusal gas companies),
the revenues and expenses of the utility shall be determined during a test period.” ).

Y RC. § 4909 15O 1) (“The wiility may propose a test period for this determination that is any tweive-
smonth period beginoing not more than six months prior to the date the application is filed and ending not
miore than nine months subsequent to that date,”).
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{8} A complete operating statement of 1ts last fiscal year, showing
in detail all uts receipts, revenoes, and incomes from all spurces, all
of its operating costs and other expenditures . . - fand]

{2} A statement of ﬁnang:}ia% condition summarizing assets,
tigbitities, and net worth . ..

Nane of this required information was submitted by AEP Ohio in connection with its application
for atherwisel.

If the Commission seeks to establish a cost-bused rate for a generation service based on
“waditionat rate regulation,” then the procedures and requirements of Chapier 4909 must be
followed.  This proceeding has adhered {0 few, if any, of those requirements.  As such, the
Order’s authorization for AEP Ohio to recover, via a deferral, the equivalent of the purparted
cost-based rate of 5188 88/MW-duy for capacity provided to CRES providers must be reversed.

B. Clarification Of The Anticipated Deferral Recovery Mechanism Is Necessary.,
1. The deferral reeovery mechanisn srust be nonbypassable,

The Commission’s Ovder recogaized that "RPM-based capacity pricing will further the
development of competiion in the market, which is one of our primary objectives in fais
procecding.™™  The Commission further noted that *RPM-based capacity pricing is . . . o
seasonable means of promoting shopping in AEP-Ohio’s service ierritory and sdvancing the state
policy ofijectives of Section 4928.02, Revised Code, which the Comunission is required (o
effectiate pursiant 1o Section 4928.06(AL™" The Order, however, did not specily any terms or
conditions of the mechanism through which the deferred amount would be recovered by AEP
Ohio. As set forth above, the Order’s authorization for AEP Ohio tn recover its full embedded

costs 15 unlaw{ul and unreasonable. I the Commission declines to eliminate that improper

ki

R §490u.18
*Oeder. p. 73,

® Order, p. 23
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portion of the state compensation mechanism, the Commission shonld confirm that the deferrex
amaunt must be recovered on g nonbypassable basis.

A nonbypassable recovery mechanism is nceessary to ensure that the Commission’s goals
of promoting competition through the deferral are met and that the charges are disiributed in the
most equitable and practical way. A mechanisu that imposes the deferred amount on shopping
customers only will eliminate the benefits of RPM prices in promoting competition and would
render the use of RPM prices meaningless. Charging shopping customers RPM prices plus the
difference between RPM prices and AEP Ohio’s full cmbedded cost of $188 88/MW -Jay is
essentially the same s charging shopping customers $188.88/MW-day now. The fact that the
deforred amount might be recovered at some point in the future does not serve as a benefie if the
recovery is sought only from shopping customers, To the contrary, such a mechanism would
only jeopardize the competitive market that is just getting off the ground in AEP Ohio’s service
territory. Supplicrs may avoid entering the market if a future discriminatory charge is looming,
Charging the deferred amount on a bypassable basis also makes no sense. If the charge were
bypassable, the deferred amount would be charzed only 1o customers that are nos shopping. At
the same ume, charging the recovery of the deferred amount to either shopping or wonshopping
customners &5 impractical,  Customers who are shopping now may not be shopping when the
recovery of the deferral beging -~ and vice-versa, 1t would be ncarly impossibie (and, in any
gvent, very costly) 1o assess the deferred amount to only those customsss who shopped or who
didn’t shop when one of the benefits of a competitive market is the option to select different
product offerings, including the 880. The only equitable method to implement the recovery of
the defeired amount is to apply the charge evenly 1o all of AEP Ohio’s customers on g

nonbypassable basis,
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The: deferral recovery mechanism also should be nonbypassable and paid by all of ALP
Ohie’s customers because the above-markel “costs” recovered through the deferral were
authorized to benefit AEP Ohio. The Commission’s Order notes that if awthorized ABP Ohio 1o
mecover iis Tyl embedded costs because RPM prices would provide AEP Obio with “an
unusually low returs on equity”™ and would be “insufficient to yield reasonable compensation”™ to
APP Ohie™ Thus, the impact of the additional cost recovery is primarily dirceted at providing a
finanvial subsidy o AEF Ohio, as 4 whole. Acmrdingiy, all of AEP Ohio’s customers should
pay tor the deferred amount,

2. The deferes] recovery mechanism must recognize AEP Ohio's impending
worporate separation,

The Order directs that the state compensation mechanism “shall remain in effect untif
AEP-Chio’s transition to full participation in the RPM market is complete and the Company is
no longer subject to s FRR capacity obligations, which is expected to occur on or before June 1,
2015, or umtil otherwise directed by the Commission.™ The Order does not specify how the
state compensation mechanism will be implemented (if at afl) afler AEP Ohio’s corporate
sepurativn. As of January 1, 2014, AFEP Obio expects to have transferred its generation assels o
AEP GenCo, a separate competitive affifiate.™ 11 the Order is construed to apply 1o the capacity
prices charged by AEP GenCo after vorporate separation, it would represent an improper subsidy
o a competitive, unregufated supplier.

Indeed. the Commission drew on its authority under Revised Code Chapiers 4905 and

4909 for its jurisdiction to establish a state compensation mechanism and for the methodology

" Order. p. 23,
¥ Order. p. 24
e, Val. 1 p 32,36,
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pursaant o which AEP Ohio’s “costs™ should be calculated”™ Those chapters deseribe the
Commission’s general jurisdiction to regulate and oversee public utilities in the state and 10 fix
Just and reasonable rates for such public utilities.™ But AEP GenCo will not be 2 public utility
and Chapter 4909 cannot be said o apply to AEP GenCo directly or indirecty through AEP
Dhio ~ because the generation assets {of “propesty”) on which the $188 88/ W-day cost-based
price is based will no longer be owned by AEP Ohio ~ and no longer be subject to the
Commission’s jurisdiction.”’

Because AEP Ohio would have no capacity or generation costs after its corporate
separation, the recovered “costs™ incurred after corporate separation would he paid to AEP
UenCo. Such a cross-subsidy is antithetical to Ohio’s (or any) competitive market for generation
service”  The cross-subsidy that would result from the stale compensation mechanism’s
application 16 AEP GenCo also makes no cconomiv sense and would only harm customers. As
FES witness Dr. Lesser explained, “there is no rational ecoromic basis as to why AEP Ohio
would agree (o purchase capacity from [AEP GenCol at an above-market price if it can purchase
that capacity at a fower price in the market. In other words, buying capacity from [AEP GenlCo)

v S - X N d [ 3 : N 3 anfrd
at an above-market! price would Be 4 cross-subsidy and a form of price discrimination.

" See Order, pp. 12 ("We affirm our prior finding that Scctions 490504, 490503, and 4905.06, Revised
Code, grant the Conusission the pecessary @atutory authority fo establish a state compensation
mechanism.”), 27 {(citing Chapters 4905 and 4909 as authority for a cost-based smte compehsalion
mechanismy, and 3 (referencing costs included in other distriburion rate procesdings), 33 {eiting R.C. §
490513 for costs included or exchuded from rate caleulation),

¥ Sur e.g. RO §§ 490504, 4905.05, 4905 06, 490915,
4 See RA § 490913,

“ Tr. Vol VIII (Feiny. pp. 1548-1549; see afso p. 1676 (FES witness Banks agreeing with Constellation
witness Fein that competitive matkets work swithout subsidies).

* Lesser Direct, p. 15,
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Morcover, the affiliate transaction would be subject to FERC oversight and likely would not be

apﬁmxfeﬂf,’_g

Accordingly, if the Order is not reversed such that RPM prices form the bagis for alf of

AEP Ghio’s vost recovery for capacity, the Order should be modified to confirm that the state

compensation mechanism will be in place until January 1, 2014, at which time and upon AEP

Ohio’s corporate separation, AEP GenCo will be authorized to charge the same RPM RTO prive

that is charged in all other unconstrained parts of PIM,

1, CONCLUSION

For the foregoing reasons, the Commission should grant FES® Application for Reheuring

to correct the errors descrihed herein and o clanfy the issues raised herein.

Respectfuliy submitted.
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BEFORE THE
THE PUBLIC UTILITIES COMMISSION OF OBIO

I the Matter of the Commission Review of )
the Capacity Charges of Obio Power }
Company and Columbyy Souther Power )
Company. )

Cage No, 10-2929-EL-UNE

FIRSTENERGY SOLUTIONS CORP.'S
APPLICATION FOR REHEARING
OF THE OCTOBER 17,2012 ENTRY ON REHEARING

Pursuant 16 R § 490310 and QAC. 4906133, F irsiEnergy Solutions Corp. ("FES™)
secks rehearing of the Commission™s October 17, 2002 Eiitry' on Rehearing (the “Eatry™). Inthe
Entry, the Cemmission granted rehearing both to “clarify that the Conunission is ander no
obligation with regard to the specific mechanism used 1o address capacity costs™ and “for the
limited purpose of clarifying that the Capacity Order was issued in accordance with the
Commission’s asthority foand in Section 4905.26, Revised Code .. . ™ Meither is an accurate
sitement of faw.  Thus, the Entry is unfawful and unrcasonable in suggesting that the
Conumission’s rate-making powers are unbounded by any law and fn separately relving on
Revised Code § 4905 26 as authority o set a price for the capaeity provided by Ohio Power
Company for shopping customers. Revised Code § 4905.26 does not grant the Commission any
substantive ratemaking authority and does not obviate the Commission from adhering 1 the
requirements of Chapter 4909 in setting a cost-based rate.

A memorandum in support of this Application is attached hereto and made & part hereaf,

Y Enry, pp. 28, 29,

B TISST0.000.% 1 i
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Respeetfolly submitted,

85 Muark A, Hoyden
Mark A. Hayden (0081077
FIRSTENERGY SERVICE COMPANY
76 South Main Strect
Akron, OF 44308
(330} 761-77353
{3303 3843875 {fax)
haydenmag@firstencrgyeorp. com

James F. Lang (0039668)

Laura C. MeBride (0080059
N, Trevor Alexander (60807133
CALFEE, HALTER & GRISWOLD LLP
1405 East Sixth Street
Cleveland, OH 44114
(216)622-8200

{2165 241-0816 {fax)
jlanggiealfee.com
lmebride@calfec.com
talexandergzealfee.com

Dravid A. Kutik (00064183
Allison E. Haedt (0082243}
JONES DAY

901 Lakeside Avenue
Cleveland, OH 44114
(216) 386-3939

(216) $79-0212 (fax)
dakutik@jonesday.com
achaedti@jonesday. com

Aporneys for FirstEnergy Sotutions Corp,
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; o BEFORE THE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )
thie Capacity Charges of Ohio Pawer }
Company and Cohanbus Southern Power )
Company. ' )

{Case No, [0-2920.E1 LING

MEMORANDUM IN SUPPORT OF FIRSTENERGY SOLUTIONS CORP.'S
APPLICATION FOR REHEARING
OF THE OCTOBER 17, 2012 ENTRY ON REHEARING

L INTRODUCTION

In its October 17, 2012 Entry on Rehesring (the “Eotry™), the Commission granted
sehearing tostate that 3t is not bound by any mechanism when addressing capacity costs for the
Ohio Power Company (“AEP Ohie™). Rehearing was necessary because the Comimission’s
Opinton and Order issucd July 2, 2012 (the “Capacity Order™) had relied upon Chapter 4909
when establishing a cost-based state compensation mechanism for AEP Ohic. The Commission
also granted rehegring to idéntify, for the first time, Revised Code § 4905.26 as g source of
authority for is establishment of 2 new state compensation mechanisns, Yel the Commission is a
creature of statute. It can neither adt independently of any statutory authority nor cast ahout
afler-the-fact for a statute that it hopes may be (unreasonebly) interpreted (o provide it with the
snlimited authority itexercised in the Capacity Order, |

Nothing in Revised Code § 4905.26 authorizes the Commission 1o allow AEP Ohio to
recover from CRES providers its above-market, fully embedded costs for capacity provided to
shopping customers. The Conumission should have established a state compensation mechanism
consistent vith the Reliability Assurance Agreement ("RAA™) and the Refiabilisy Pricing Model

(“RPM”), which would bave liminated any possibility of a rate based on fully embedded cost

e
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recovery.” In tuming away from the RAA and RPM, the Cominission committed its first fatal
error. Then, by finding rtc-making authority in state law for 2 cost-bused rate in Revised Code
§ 4905.26, the Conumission compounded its error.  To the extent the Commission has such
suthority. it st be found in Revised Code Chapter 4909, However, as discussed in FES” first
Application for Rehearing, the requirements of Chapter 4909 were not followed here. Therefore,
for all these reasons, the Capacity Order’s provision for the recovery of fully embedded costs
cannot stand,

il ARGUMENT

4. Fhe Entry’s Reliance On R.C. § 4985.26 As A Source Of Authority To Set A
Cost-Based State Compensation Mechanism Is Unlawfal And Unreasonable,

In the Entry, the Commission granted rehiearing “to clarify that the Commission is under
no obligation with regard to the specific mechanism used 1o address capacity costs™ and 1o
“clarityl] that the Capacity Order was Jalso] issued in accordance with the Commission’s
authority found in Section 4905.26.° But Section 4903.26 provides no rate-making authority to
the Commission, As the Commission states in the Entry, Section 490526 provides authority to
review rates,’ not o set a new cost-based rate. Thus, this statute is not a hasis for the
Commission’s authonity to allow AEP Ohio to recover its fully embedded costs for capacity
provided for shopping customers, This is true for the same reasons argued by Industrial Energy

Users-Ohio in its Application for Rehearing of the Capacity Order as 1o ather sections of Chapter

49463,

¥

Sew FES first Application for Rebearing, pp. [-13.

b

Enfry, po. 28, 29
* Batry, p. 29,
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it s waomatic that the {Commission], as a creature of statute, may exercise only that
jurisdiction conferred upon #t by the General Assembly.”® Tt is therefore incorrect that the
Conumission has “no obligation” regarding the mechanism to establish & wholesale capacity
charge or any other ulility charge, especially where the Commission cites, as justification for the
gate, its authorilty “fo approve rates based on cost.™ Rather, is order for the Capacity Order to
stand, the Commission must have some statulory power 16 set a cost-based rate for AEP Ohio’s
capacity provided 1o shopping customers.”  Revised Code § 4905.26 docs not grant the
Conymission that power. That statute provides:

Lipon complaint in writing against any public vtility . . . | or upon
the initiative or complaing of the public utilitics connmission, that
any rate, fare. charge, toll, remtal. schedufe, classification, or
service, . . . Is imoany respect unjust, unrcasonable, unjustly
diseriminatory, unjusily preferential, or in violation of law, . . . if iy
appears. that reasongble grounds for complaint we stated, thwe
commission shall fix a twse for hearing and shatl notify
complainants and {he public uiility thereof The potice shall be
served nof less than fifteen days before hearing and shall state the
matters complained of The commission may-adjours such hearing
frov tinie W time,

The parties to the complaint shall be entitled 1o be heard,
represented by counsel, and o have process to enforee the
attendance of witnesses.

Section 4903.26, therefore. provides the Commission with authority 1o investigate and set a

hearing to review a potentially unjust or anreasonable rate or charge. It says nothing about any

S Colwmbus S, Power Ca. v, Pub. Unit. Comm., 67 Ohia St.3d 593, 835 (1993, Elywia Tet. Co. v. Pub.
Lt Commn,, 158 Ohio 510441, 448 (1953 (the “Commission i3 a creatire of statiie and has only those
powers given i by statate”'s,

“Entry, p. 2%,

" As explained in FE&® Application for Rehearing of the Capacity Order, fo the extent the Commission
has jurisdiction 1o set 4 state campensation mechanism, that jurisdiction must be exercised consistent with
the RAA and the RPM, Yer the concept of embedded cost secovery through capacity rames is otierdy
antithetival to the BPM and dissody undermines the very structure of the BFM. FES first App. for
Rehearing, pp. 3-14.
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authority to set a rate as a result of such a hearing® Section 490526 simply does ot confer
jurisdiction to establish a cost-based ratc. it did, then Chapter 4909 would be mers surplusage.
The Commission’s relinnce in the Entry on R.C. § 4905.26 as “avthority™ for the Capacity Order
sctting a state compensation mechanism is unfawful and unreasonable.

B. To The Extent The Commission Has Authority Under Chapter 4908 To Set The

State Compensation Mechanism, The Commission Must Still Adhere To The
Requirements OFf Chapter 4909 To Ser A Cost-Based Rate.

Even if Revised Code § 490326 (or any other provision of Chapter 4905} provided the
Commission with authority to set the state compensation mechanism, nothing in that section
would excuse the Commission from following the procedures of Chapter 4909 1o set a cost-based
state compensation mechanism.”

The Capacity Order noted that R.C. Chapter 4909 purportedly “requirefs} that the
Commission use traditional rate base/rate of return regulation to approve rates that are based on
I

cost . ..7 Although in the Entry the Commission appears now o be walking away from that

conclusion, Chapter 4909 is the only statutory grant of authority (o the Commission regarding

" Indeed, the Ohio Supreme Court has confirmed that the

the establishinent of a cost-based rate.!
Commission “must” adhere 10 the requirements of Chapter 4909 in setting rates.” The Court has

stated:

* The Chio Supreme Court has recognized as mueh in finding that the Cormmission can set a rate at the
canclusion of a Section 4905.26 proveeding based on its authority under Chapter 4909, See Ohio Uil
Co. v Pub: Und, Campr,, 58 Ohlo $1.2d 153, 157 (1979) (us a result of a Section 4905.26 proceeding, “the
commission could, as it did below, invoke fis authority under R.C. 49091 (52 1o * s and detenmine
the fust dnd ressonable rate * ¥ * 10 be charged . . . 7 Office of Conyiimers Cdunsel v. Pub. Ui,
Cowpn., ¥ Ohio $1.34 32, 24 (19823

T Se 1. 65 490526, 4905.04, 490505, 4905 06,

¥ Capaeity Order, p. 22; see also pp. 33436,

Y Ser RC.Ch, 4909,

P City of Cleveland v. Pub. Util, Comm., 164 Ohio St 442, 443 (1956) {citing requirements of R.C. §3
4909.04, 4909.05, and 490%.1 31 (emphasts added).

(B IRSSTICA | é
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While the CGeneral Asserbly has delegated suthority o the

[{Commission] 1o set just and reasonable rates for public utilities

under ity jurisdiction, it has done so by providing s detailed,

comprehiensive and, 4 constried by this coort, mandatory

ratemaking formula wnder R.C. 4909.15.7
These requirements include, among other things. that the Commission determine the value of the
utility’s used and useful property as of a date certain: the dollar return applving the reasonable
rate of rewurn 1o the viluation of the property: and cost-of-service amafyses for 4 specified test
period. " All of those dewerminations have dot been made in conuection with AEP Ohio’s
capacity costs. 1f the state compensation mechanism is based on the Commission’s “traditional
rate regulation” authority (which FES has disputed). then Chapter 4909 must be followed, The

Cormmussion’s Entry confitming a cost-based state compensation mechanism without adhering o
those requiresients 15, therefore, unlawlul and ynreasonable,
i, CONCLUSION

For the foregoing reasons. the Commission should grant FES” Application for Rehearing

to correct the errors destribed herein,

P Columbus 80, Power Co. v, Pub. Ush. Comm., 67 Chio St3d 533, 335 (1993} {citing Gen, Motors
Corp. v. Pub. UHE: Conom., A7 Ohio SU24 58 (1976)) (emphasis added ).

RO S 40091 HCH Y.
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Respeetfully submitied,

s/ Mark A. Havden
Murk A. Hayden (0081077)
FIRSTENERGY SERVICE COMPANY
76 South Main Street
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haydenmi@firstenergyeorp.com
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N, Trevor Alexander (0080713
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David A, Kutik (00064183
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901 Lakeside Avenue
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CERTIFICATE OF SERVICE
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korenergy @insightmsom

Roger P. Bugarman

Kegler, Brown, Hill & Ritter
6% Bast State S, Suite 1800
Columbus, (8 43215
rsugatmanikeglerbiown.com
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e
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Chad A Endsley

Ohio Farm Bureau Federation
280 Morth High Street

PO Box 182383

Columbus, OH 43218
cendsley@iofbf.ueg

Brian P Barger

4032 Holland-Sylvania Road
Toledo, OT 43623
bpbargerdgbislawyers com
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This foregoing document was electronically filed with the Public Utilities
Commission of Ohic Docketing Information System on

111612012 4:14:55 PM

in

Case No(s). 10-2929-EL-UNC

Summary: Application for Rehearing of the October 17, 2012 Entry on Rehearing
glectronically filed by Ms. Laura C. McBride on behalf of FirstEnergy Solutions Corp.
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