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EXPLANATION OF TIi1GS CASE'S APPLICABILITY TO THE PUBLIC

OR O:RPATT GFNERAL INTEREST

As senior cit;zetis atid the elderly becojne a larger portion of the popttlation, the need for

medical coverage provided by Medicare and Medicaid will cantimre to grow at a remarkable

rate. Accordiaig to the Aniericati Association of Retired Persons, the first of the baby boonY

generation reached what used to be knowii as retirement age in 2011, and for the siext 18 years,

booiners, who coinpxxse 26% of the popiilation, will be turning 65 at a rate of about 8,000 a day.

This generational shift, cottpled Nvith medical advatzceltients that allow people to live loiiger witlx

debilitating conditions, requires an increased role for Medicaid in providing loAtgterni care for

those who can no longer afford the costs of such treatineut.

This fact not ojily requires the state and federal govetnnients to change their plaiuiing, it

also necessitates new plannr.ung on the half of indivaeluals. Estate planuing decisions made years

earlier caii lAave significant, unfforeseeii inipacts on the availability of care in the fiitua•e. The

interplay of state and federal law in the adniinistratiozi of Medicaid fiirther cojn:plicates these

plans.

This case presents a qztestion with broad applicability to the interests of ati aging pttblac.

As applied, the case asks specifically Wliether a honze transferred froni a revocable living triast

establashed by botla spoiises or even one of tlie spoiises to a community spoiise when an

institntional spoiise applies for Medicaid is considered an irnproper transfer under state and

federal regt.tlations. Taken. nxoi•e broadly, Appellant seeks to resolve the discrepancy betweela

IVdedicaid regtrlations as written and as enacted in a inamier: that could effect tiaousands of
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Ohioans.

More indiEaiduals are inoving toward usiAig revocable living trusts in their planning in

ordcr for their estate to pass witliotit requiring probate admilirstration. Ohio Elder Laiv §7:15

(20I()); Baldwin`s Ohio Prac. Merrick-Ripper Prob.L. §3.5(2009}. In fact, the .Ainerican

Acadeniy of Estate Plannuig Attorneys lists the revocable living trust as its ntaniber one estate

planniiig teclmiqxze. As an estate ptaiulixag velaicle, the inter vivos ta-tist has beconte common

currenoy Seconul 13errtk-Stctte St. 73,iist Co. v Pinion, 341 Mass. 366, 371 (1960). The National

Network of Estate Planning Attoriieys has found that tnost Americans now recognize that living

tzust-eentered estate planning versus a traditional will is niore sitited for the modern, mobile

society in wluch we now lxve.

As a matter of public policy, the prevalence of revocable trtist reqtiires that the

relationship between Ohio's Medicaid laws a0.zd this poptylar estate planning tool be standardzzed.

Tlze interpretatiori advanced by the Olzio Department of Job and Family Services, that a transfer

from a revocable living trust estalalished by one or botli spouses to a community spouse is an

inipi•oper transfer under Ohio's Medicaid regiilations, would Ilave disastrous effects for coming

generations of the aged atid disabled. By 1iolding that any transfer from a revocable trust is an

inlproper transfer, these Olaioax?.s are being penalized for proper estate planning. In order to

standardize the law and prevent. potential harni to tliousands of Ohioans who have structimed

their assets Nvith carefiil foretlioxiglit, Appellaiit R.ritli Snaitli requests this Court accept certiorari

to reconcile the discrepancy between the state's rules aiad their application.
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STATEMENT t}F TIIE CASE ANll FACTS

This is an appeal of the lower court's Judgment and Jttdgiiient Entry, which aff"unied the

Ad:ministrative Appeal Decision of Appellee the ®liio Departnient of Job and Family Services

("the Agency") tltat Mrs. Rutli M. Smith, the instittltionalized spouse, was ineligible for

Medicaid benefits for 13.49 months - more tlaan a year - dlte to ati aileged iniproper transfet^• of

resources as a restttt of the transfer of lier primary residence froni a revocable living trust to his

spouse. The Agency 6adniits that Ms. Smith cottid transfer her priniat-y residence to her liusband

and that this wouId not be an ilnproper transfer, but claims that slie cot:ld only do so directly and

not via the revocable living trust jointly owned by Mrs. Snlitit and Iier htisbaiid.

On November 3, 1999, Mrs. Smitli and her ixusbatid transferred the couple's primary

residejice - their homestead property - iiito a revocable livirig trust that tliey jointly owned.

(September 14, 2011 Administrative Appeal Decision, p. 1, which is attached as Appendix B;

July 8, 2011 State Ileariiig Decisioji, p. 2, wliiclt is attaclied as Appendix C) ("Agency

Decision"). Appellant svas institutionalized on June, 25, 2010, but did not apply for Medicaid

coverage on January 14, 2011. (Appendix C, p. 1, Findings of Facts ^[1 & 3). At the time of

application, Riith Smitli and liea lttisbattd's resoiiz•ces totaled $191,371.53. (Appendix C, p. 2,

Findings of Fact T19). On October 15, 2010, the llonle was transferred from the trust to the

coanniunity spouse's narne only. (Appendix C, p. 2¶7). The home was valued at $88,500.

(Appendix B, p. 1; Appendix C, p, 2,16).

In processing Appellant's Medicaid application, the Ageaicy completed a"resoiarce

assess3Ylell.t" of the Gouple'S total colribined resources, Based on the 1"esotlrce assessnlent, the

Agency deterniin:ed that the couples total resources as of the application date was $191,371.53,
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and that the coinmuiiity spotase was entitled to $95,685.76. (Appendix C, p. 2, ^9). The Agency

improperly deterniined that the transfer of the primazy residence from a revocable trust to the

conuntinity spouse constituted an "intproper transfer of assets," bt.it that onty the amount

transferred above the CSRA. would be considered inlproper, and set a period of restricted

Medicaid coverage under Oliio Adnin. Code 5101:1-39-07 of 14.69 montlis beginning November

1, 2010. (Appendix C, p. 2112). This was reduced to 13.49 on appeal. (Appendix C, p. 1).

The Agency's conteiltioi3 that the tratlsfer of the priniary residence from a revocable trtast

to the coniinunity spouse constittited an in1proper transfer of i'esourees was upheld by the July 8,

2011 State Heariiig Decision and by the September 14, 2011 Adntinistt•atit'e Appeal Decision.

(Appendix B & C). The Agency's basis for the fixtding of an ittiproper transfer Nvas because

"fwJhile Nve agree with the appellant that Oluo Admin. Code 5101;1-39-07(E) allows aiz

individual to transfer a home to the individual's spouse withvtrt penalty, the transfer at issue here

was uot a transfer from the appellant to the conunututy spouse. The transfet• was from the

revocable trust to ttxe conununity spouse. The trlist is a separate legal entity under the law."

(Appendix B, p. 2-3). The Agency asserted that Ohio Admin. Code 5101:1-39-07(G) required

tlra.t aaly traitsfer of resotuces above the CSRA tmist be permitted in a hearing decision, othei-wise

it. Nvi11 be prestuned to be an iiiiproper transfer. (kl., p. 3). As a result, the Agency's Decision

IieId that the traiasfer of the l.lome to the conlnltiility spoUse via the revocable trust was rnlprapez•

otily to the extent that coinmliiaity spouse received assets in excess of the CSRA of $109,560.

(Appendix B, p. 3-4).

Appellant Iias properly exhausted her adntinistrative remedies< Piu•stiant to R.C. 119.12

and R.C. 5101.35, Appellant tirilely filed her Notice of Appeal to the Logan Couiity Court of
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Conim.on Pleas. The trial court af.firniecl the Adlninistrative Appeal Decision on October 22,

2013. Appellwit thcn appealed to the Court of Appeals of E)hio, Third Appellate District, Logan,

The Third District Cottrt of Appeals affirined the Logan Cokinty Cotit-t of Comnloli Pleas

decisiozr on Juiie 3, 2013. Appellaiit now files a discretioiiary appeal with the Stipreme Cot2a•t of

Ohio.

ARGt.IMENT IN SUPPOR7[' OF TkiE PROI'OSITIOIITS OF LAW

Appellee's Decisions were con#rary to law because the Agency erroneoi.tsly fotand that

Ohio Admin. Code 5101:1-39-07 and Ohio Adniin. Code 5101:1-39-27.1 required that the

transfer of the priniaty f•esxdence from a revocable trust to Frank S;nitli, the comniunity spouse,

be treated as an iinproper transfer the led to restricted coverage,

"Restricted coverage" is the terzn used to indicate the period of time duiing whXch a

Medicaid case is open but nuising hoiaYe ve$actor payinents will not be made. Ai2 "improper

transfer" of assets is defined as the transfer by an individual of "a legal or equitable interest in a

resotirce for less than fair inaF•ket value for the purpose of qiZ alifying for Medicaid, a great

ataiottnt of Medicaid, or for the purpose of avoidiiig the titilization of the resottrce to nieet

medical needs or other living expenses." Oliio Admin. Code 51(}1:1-39-07(B)(5).

Botli federal and state law govern the Medicaid prograin. The Medtca4e, Catastrophic

Coverage Act of 1988 ("MCCA"), 42 U.S.C. 1396 et se`^., set foi~tli rutes that nnist be followed

in instal ices siich as this. The MCCA aaid federal Medicaid Act contaizi spousal inlpoverisln.nerat

provisions that pex•snit the spotise living at hoxne, or conuntrtiity spoiise, to z•eseave sozne inconie

ancl assets wliile the otlzer spotise is on Medicaid. 111scoazsif7Depcir•Irnetat of Heerltli wad F ntarrly
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Seri,ices i;l3lumer• (2002), 534 U.S. 473, 478, 122 S. Ct. 962.

The ainz of the MCCA was to protect comn3tigtity spouses fioan becoiniuig iraapoverished

wlv.le also barring couples from sheltering an excessive ainount of resources in order to tliialify

for Medicaid. ld. at 480. To this end, the cominuiiity spouse Resource Allowance ("CSRA"). Id.

at 478. The CSRA is the amonztt of cougttable t•esottrces that the spouse of a Medicaid recipient is

permitted to keep. In essence, it is calculated by dividixtg the total cottiltable assets by two. Ohio

Adm. Code 5101.1-39-36.1(C)(1). "CoiFntable Assets" here does not include certain assets suclY

as aii automobile, personal effects, itoiiselioid goods, and ntost notab2y, a home. 42 U.S.C. 1396r-

5(c)(1)(A). A Medicaid applicattt may generally transfer assets, itachlding a:12ome, freely to liis or

Iter spouse so long as they are solely for the spouses' benefit. 42 U.S.C. I396p(c)(2). In order to

qualify for Medicaid, the amotint of cottn:table r•esotirces in excess of the CSRA must be spent

down to within the applicable resource litnits in order for the applicant to be eligible for

Medicaid bet3efits. Bhrrtter; 534 U.S. at 482-3.

PROPOSITION #1: Ohio Adinin. Code 5101:1-39-27.1 a:tad 5101:1-39-07
pertnxt the transfer of assets from a revocable ti`Ltst to the community spouse and
such ttazisfer does not cotistitute ati iinpl•oper transfer of assets that wolrld restilt in
a period of restricted eligibility for Medicaid.

In oz-der to enstice that people are not able to transfer large amount of resources and

initnediately clualify for Medicaid, botli the federal govez►sment aiid Oltio iniposed a look-back

period diariiag which transfers prior to applying for Medicaid may z•esttlt in a restricted period

dttring which the applicagtt is nol eligible for Medicaid. A tragisfer is defined undet• Ohio Adntin,

Code 5101:1-39-07(B) as an action that has the effect of chatigiiig an ownership of an asset form

the individual to atiotlier person. A transfer is intproper when the transfer is foz less tbati ftill
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market value and is nYade for the puipose of qttalifying for Medicaid. Ohio Adm. Code 5101:1-

39-07(B)(5). When an improper trartsfer has been made within five years prior to the date of

application for Medicaid coverage, a penalty period is calcttlated by dividing the value of all

such tra.nsfei°s by the average montlily private pay rate for a nutsing facility, tlitrs creatittg a

lizamber of montlas in wl3ieh the applicant is ineligible for Medicaid coverage. Ohio Adni. Code

d 101:1-39-Q(J)2(a)-(d).

fotivever, Ohio's own regulations perinit transfers 6etween spouses. Ohio Adm. Code

5101:1-39-07(E)(1)(a) specifically allows aii individual to transfer the principal place of

resideiace to the individual's spouse without the transfer being consideretl iinpropex; stili,lect to

certaiYi linaitations on what that spocise may afterwards do with the property. This nieans that

Appellee inzposed a penalty on Appellant corztrary to Ohio law for the transfer.

The regulatzons` definitioiis also stipports the transfer. Obio Adnipn. Code 5101:1-39-

07(E) allows for the transfer of the laonie. For the puz•poses of that t-trle, the "home" is defined in

Ohio Adnun. Code 5101:1-39-31 as property that is still considered the individual's principal

place of residence. Ohio Admin. Code 5101:1-39-31(B)(2), and as defined by the cotirt in

Paragraph 15, elerines the liome as any real pa•operty, that the individual has an awnerslaip interest

iia which serves as the individuals principal place of residence. T.bez•efore, the 5101:1-39-47(E)

exeniption for transfers of the honac does not incorporate the title requireineiits of the Iaomestead

exemption in Ohio Adniin. Code 5101-39-31(C).

Ohio .Adniin. Code 5101:1-39-05 defines the terni "resotirce." A aesoi:Erce is any propetly

that the inctividual ltas an ownersltip interest iui. This inchides countable and exempt resources.

When Ohio Adniizi. Code 5101:1-39-07 incorporates this definition of a "resource" f•ona 5101:1-
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39-05. A honte's stattts as countable or exetnpt has no bearing on the detei°mination of an

za'proper transfez•s.

Oliuo Admin. Code 51()1:1-39-07(B)(7) tlefities the terni "individual" for tlhe put-pose of

the inap}•opet• fransfer provisions. The Ohio Adanin. Code defines ati "individual" not just as the

applicant for benefits, but incorporates the applicant's spQUse and atiy person who is acting in

place of or acting at the clix•ection of an applicant. Uzider this broad defnition, actions taken by a

trdistee, who nmst act as the representative of the beneficiaries of a revocable trust, would be

included tinder the definitiois of "individual."

The lower courts' opinions held that the transfer in question was an "indirect" transfer not

contentplated by the code. This was not the case. Ohio Admin, Code 5101:1-39-07, by its plain

language, does not incorporate the ownersltip reciitirenients of Oliio Admin. Code 5101:1-39-

31(C). It does not require the liozne to be exe.nipt in order for the transfer to the comtnunity

spouse to be exeiaipt. It only requires that it be the honie trnder Ohio Adinin. Code 5101:1-39-31,

nleazaing that it be the appellaitt's pa-iiacipal place of residence wliich an individual has ait

ownership iztterest in. There should be no dispute that the Sntitli' held an ownership interest in

the property in questiot2 as it was cotrnted as a countable a•esource priox• to the transfer. In order to

be a resource, it is required for an individual to have an olvnership intet'est in the property.

Because Appellant and lier spouse ntaintained the pa•opez°ty in question as their principal place of

residence and Iaeld an ownersl3ip interest in the proper€,y, there sltotilct be no questiozd that the

property in question was the "home" under Oliio Admin. Code 5101:1-39-07(E).

The CouAl in paragraph 31 niistakenly constx-tied Appellant's a1•gunieztt and held that the

hoflze must be ea.entpt as a resource for the transfer to be exempt froin penalty in Ohio Adtnin.
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Code 5101; 1 -39-07(E) to apply. Appellant did zaot disptrte that the homestead exeinption did not

apply while in the revocable trust. There is no support for this in the code. Ohio Adntin. Code

5101:1-39-07(E) is not an exception for the transfer of an exetnpt property. Ohio Admin. Code

5101:1-39-07(E) does itot reference the homestead exemptiolL The Coiirt made an obvious error

in hoiding that the Olaio Ad:nrn. Code 5101:1-39-07(E) was an exceptioat for the transfer of an

exeinpt asset. The plain language of the stattite does not require the hoznestead exemption to be

applied for the Oliio Adilun. Code 5101:1-39-07(E) exception to apply. It applies to transfers of

the "honte" 'which uztder 5101:1-39-31:(C) is ttot always exempt.

Becatase the court did Itot consider the definatiott of the "hoine" under Ohio Adniiii. Code

5101:1-39-07(E), it led them to conclude that the transfer in question `N'as what they

cliaracterized as an "gildirect transfer." According to the cotirt, at paragraph 29, the cottrt states

that the provision requires an asset be transferred directly to the iildividual's spotlse in order for

the exemptioaa to apply, characterizing #he trust as an iiztermediaay. However, this view of the

transfer is unsupported. The hoine, which was both the "home" and a cotintable resource when in

the trust, was transferred fi•oin the trust to Appellant's spouse. The property, which was the

"liome" was transferred by the "indivi:dual", acting as trustee of the trtist, to the Appellant's

spouse. This transfer; tising the Court's d'zstitiction, was stilt the direct tra:itsfer of an asset of the

individual to the spouse. Because the asset in questioii was the "home", the plain language of

5101:1-39-07(E) makes an exception for this transfer.

Even if the court finds the argtunaent below in regards to the Sttprenlacy Clatise and the

Ohio Admiil. Code 5101:1-39-07 (0)(2) hearing recltiirement unpersuasive, it still wotjld not

apply in this case because the transfer falls linder the exception coaitained in Ohio Adntin. Code
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5101:1-39-07(E).

The Cozirt appeared to accept that had the tratisfer to Appellant's spoltse fallen under the

Ohio Adniita. Code 5101:1-39-07(E) exception, the Ohio Adanin. Code 5101:1-39-07(+Ci)(2)

provision would not apply. This view is correct. The reseilt of holding otlierwise would be to

require a special hearing when atay transfer under the exceptioia was inade. Appellant is unaware

of any times when the State has allowed for such a transfer as falling under the exception, biit

required a heating before grattting the exception. This would fly in the face of conimon sense, as

it woiild require a needless heacing to establisli sonxetliing, whicli is permitted by the plain

language of the Ohio Administrative Code. Additionally, applying the lleal'tng requirement in

this way woitld be contra to the decision in kfor°t•is, which held that transfers in excess of the

CSRA protirisiota can be perniitted, and the applying the (G)(2) reqtiirremetit in this `vay would be

more restrictive then federal law, as discussed belou:

Because of tliis, the Cotirt is correct in suggesting that the (Cr)(2) a•eqirireinent would not

apply where the 5101:1-39-07(E) exxceptivai is titilized.

PROPOSITION #2: Federal Medicaid Iaw permits the transfer of assets from a
revocable tri]st to a colntnunity spouse and stiel] transfer does not constitute an
improper traixsfer of assets that wozitd result in a period of restricted eligibility for
Medicaid.

Under the Sltpz•enlacy Clattse, state law nzust give way to federal regtYlatioiis and may be

no more restrictive than the federal provisions. US Coaist, Art. VI, cl. 2. In addition to C)hio's

rtiles perniittitig the transfer, 42 U.S.C. 1396p(c)(2)(A)(i) states that "an itidividual shall not be

ineligible for medical ass4stance ... to the extent that the assets transferred were a llome and title

to the liome was transferred to the spouse of stich individual." This sta.ten3ent shottld be

10



sitf#icieiat to end the inquiry, but the Agency cotifiises the issue with argutnents about the CSRA.

Despite the clear permissive langtiage contained in 42 U.S.C. 1396p(c)(2)(A)(i), there is a

restriction in federal law otz transfers fronz one spouse to anotlier made after the date of eligibility,

on which the Agency and soine of the decisions below rely. See 42 U.S.C. 1396r-5 (prohibiting

transfers exceeding the CSRA "after the date of the ikiitxal determizaation of eligibility). Wliile

the transfer of the liome would be perinitted undea 42 U.S.C. 1396p(c)(2), it is necessary to

emphasize atid clarify that 42 U.S.C. 1396r-5 oaaly applies to post-eligibility transfers and not to

tllose rnade prior to afindtng of eligibility; to interpret it otherwise would be to "[render] §

i 396p(c)(2)(B)(i) superfliioiis." Haa-rrs i: Oklca. DelV. of Hurtrcrn Svcs. (10' Cir. 2012), 685 F.3d

925. Because stattites sliould be construed to not contradict eacli other wlzere possible, transfers

in excess of tlae CSRA are not improper if ntade before the deternlination of eligibility.

In addition to the plain langttage of the stah,ite and case law, tlxe federal agencies tasked

with interpreting Medicaid iegulations liave come to the same conchision. The Centers foz

Medicare and Medicaid Services (CMS), the branch of the Department of Healtli and Human

Services (I-ti-IS) tasked with overseeing adnlznistration of Medicaid by the states, has stated in

multipl.e opinion letters that 42 U.S.C. 1396r-5 does not apply to pre-eligibility transfers, only to

post eligibility transfers. Recognizing the CMS's unique role in the adliainistration of the joint

federal-state prograYn of Medicaid, the United States Suprenie Colirt lias recogiaized tltat courts

should give uniclz2e deference to the agency's deterininations. See, e.g., B1uf?tel; 534 U.S, At 485,

496-7.

Federal la-,AT allows for a.ti individt:ial to transfer the pritnary residence to a spolise as paa't

of the Medicaid qualificafiion process. Even if this were a transfer that could be subject to 42
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U.S.C. 1396r 5 and the CSRA limit, any transfer prior to the period of eligibility would nQt be so

limited. Statutory construction, case law, and ad ►ninistrative policies all prevent tltis. Under

federal law, as n7tist be applied by the state, a transfer froin a revocable tiirst to a spouse is not an

inipi-oper transfer necessitating aai 'tiieligibility penalty.

The Supreinacy Clause is implicated in this case because Dlaio Admin. Code 5101:1-39-

07(G) contains z3o distiazctioAi between L and post eligibility transfers. Thcrefore, the GQhio

Admin. Code is inore restrictive ttian the federal Medicaid law and the Oliio Admin. Code

5101:1-39-07(G)(2) heariXig requirement should be stxuck down uz;der the Stipremacy Clattse.

The transfer of the home in this case was a pre-eligibility transfer, because as the court

has stated the property was a coitntable resotirce while it held in tlie trtrst, wliicli aneans

Appellaiit had too many resources to be eligible for Ivledicaid. In ottier Nvords, the honie mizst

have been removed from the ti-tist for Appellant to be eligible. Therefore, the transfer from the

tt-ust was a pre-eligibility ttansfer whicll means that 42 U.S.C. § 1396r-5(f)(1) does not apply.

The applicable statute here is 42 U.S.C. § 1396p(c)(2)(B)(i), whicli permits unlirnited transfers

between spotises tivitltout there being any resulting penalty period of ineligibility.

There .vas an Ainicus Brief filed in the appeal of Htrglies et cd tt 1t7ichetel B. Colbert,

N.D. Ohio No. 5;10CV1781 (May 29, 2012), which is now being appeal in the United States

Court of Appeals for the Sixth Circuit, by the Natioital Academy of Elder Law A.ttorneys and the

Ohio State Bar Association in support of Carole Htighes and 1-1arry Hughes. In this brief,

NAELA and the OSBA stated:

Wliat controls here is Fiot that. stateate, but ratlier 42 U.S.C. § 1396p(c)(2)(B)
(i), wliich pernuts unlimited transfei°s between spouses witltoiit there being
any resultiiig pealaltyperiod of ineligibility. That makes perfect sense g.iveta
that, for purposes of Medicaid eligibility, all the resources of both spouses
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in excess of the CSItA are attributed to the institutionalized spoiase wha is
applying for 1Vledicaid. 42 U.S.C. § 1396r-5(c)(2). The transfer of assets
penalty itiles are intended to address gifts to otliers because they artificially
pauperize the applicatit or spouse. Transfers to spouses, on the other lxand,
do not have tEiat consecluence because Medicaid will coiint the assets
irrespective of wliich one of the spotises holds the assets.
This critical distinetion was missed by the cotirt below, just like the district
court in Afort'is l? Okklce. Dep 1 of Hiieiicrri Si^c,s, 758 F.Supp. 2d 3 212 (W.D.
Okla. 2010), on which the court below relied. That decision in Mol t°is was
reversed shortly after the decision below, 685 F.3d 925 (10" Cir. 2012), and
the coiut of appeals corrected that error.

Pgs. 14- i 5

Even wheil Iooking at the lixnitation contained in 42 U.S.C. 1396a=5, federat Medicaid

law clearly perniits the transfer of the priniaay residence to the cog nnninity spause. Doing so

tliroiigh a revocable triist does not cltange this fact.

PROPOSITION #3; Transfers that fall under the spousal transfer exelnption
found in Ohio Admin. Code S l 01: I-39-07(E) are ilot required to formally rebltt
the prestinYption of impropriety of the ti•ansfer purstiant to Ohio Admin. Code
5101:1-39-07 (D).

Under the Ohlo Adnximstzative Code, certain transfers bear a presunlption of iinpropriety.

This prestxrziptions does not apply to transfers of the primaay residence froni one spouse to

another. Even if this were a pres2iinptivety improper transfer, this prescjtnption may be-and was

-properly rebutted. Wl2ere there is a presltvlption of an iinproper transfer; it must be rebutted

under Ohio Adaiiin. Code 5101:1-39-07(D). Rebutting an improper transfer carries with it

specific reqiiirenients, including providing a written accotuitiyig whieh explaiiis the aeasoii for

making the tAaT3sfei; doctiments attempts to sell the property, states reason for transferx•ing it for

less than fair market value, and wlio it was traiisferred to. No formal accotantizig was provided for

the transfer in questPon.

Tlle Cottrt points to Ohio Adanin. Code 5101:1-39-07(C) to iaidicate that the transfer in

13



question should have been presumed as an improper transfer and forl3ially rebutted. 'fhe reievant

section of Ohio Adniin. Code 5101:1-39-07(C), as cited by the Court, applies to "any transfer by

an individuaI of an exelaa^t honze as defined in Cliapter 5101:1-39 of the Adtnizvstrative Code,

wliether prior to or after the Medicaid application date." (einphasis added). Tius section, wliicli is

quoted in paragraph 16 of the Cazu-t's opinion, clearly only applies to the exempt home. The

Court, held that the liome did not qi7alify as an exeinpt asset wlien transfer. This finding is not

disputed by the Appellant.

The ozaly other section Nvhicii could lead to a presuniption of an improper transfer would

fall tinder (G)(2), which as discussed in the above sections, does not apply.

Because the honie was not an excmpt asset when held in the trtist, and becatise the (G)(2)

requirenrent does not apply, there is no presuiizptioil of an improper transfer. Because no

presuniption existed, the Court's f.inding that Appellant was svquired to file a fomial rebuttal with

the Agency is an obvious error.

The forinal rebuttal reqtrirenaents for an improper transfer shotzld not apply where an

exceptlon is applied under a differeiit section of the improper transfer provisions. Ohio Adni4tl.

Code 5101:1-39-07(D) requires an individiial to atteinpt to dispose of property for fair market

value. This would render moot the exceptions listed in Ohio Admin. Code 5101:1-39-07(E) for

any individual who could obtain fair niarket value for their property. The only property that

woirld fall under these exceptions worild be property that was nearly wrthless. Tilis NNJotIld

violate the clear intent of the State in creating exceptions for spouses alad disabled childrezi,

amo4tg otl2ers. Applying Oluo Admin. Code 5101:1-39-07(D) in this way would also be more

restrictive thatl federal law, and for reasOlis discussed below, would be in1.17erIllisslble. BecalFse
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the 1:equit•ements of 5101;1-39-07(D) are incompatible with the exceptiotis listed in 5101o1-39-

07(E), tlle (D) rebuttal requix•etiient slAould not be applied to transfers tlaat fall under the

exceptitsn listed in (E).

CottClusioi1

Both Ohio law and federal law pertnlt the transfer of a primary residence froni an

instittitiorzal spoiise to a coiiununit)T spouse. Even the addition of a revocable trust sliould not

conaplicate this situatioza. HaWever, the Agency responsible for administering Qhio`s Medicaid

pragz•ain llas confcised the simple stateme32ts in the 1aw with needless liniitations and

coniplicatioais of post-eligibilty traiisfers, CSRA limitations, and pre-appi•oval. It is therefore

necessary that this Cotirt act to clax•ify matters and protect Obioans wZio have done estate

planning which may Ztow ultinrately injiire them.
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OVERRULED

State Hearing Decision

Appeal 1661778 - MEDICAID
On 02/25/11 the Logan County Job & i'anzily Services (Agency) approved restricted Medicaid
coverage for Appellant effective 11/01/10, denied vendor paynient for Appellant, and cietermuBetl
an improper transfer of resources for 14.69 nionths begimt ►ng t 1101/10 based on a transfer of
real property from a revocable tritst to the CornxnXmity Spotise (CS).Were the Agency's
determinations correct?

After consideration of the evidence and testimony preseriteil and the applicable regulations, I
coiiccir with the Agency's detertninations that the traiasfer of the real property from the revocable
trust to the CS is an improper traz'sfer, causiitg a period of restricted Medicaid eligibility for
Appellant. T have reduced the value of the iniproper transfer to be $81,261.95, reducing the
period of restricted Medicaid coverage to 13.49 moiiths beginning 11/01/10. It is reconimended
,appeai ^661778 be ovet•rixted wlth compliaizce,

PROCEDURAL MATTERS

The Bureau of State Hearings received the state hearing request on 03/28/11. The state hearing
was scheduled by the Bureau of State flearings for 06106111. The parties were sworn in for
testiinony. Appellant atid CS were rcpresented by their legal representative, Attamey E. DtirneIl.
Income Maintenance Adininistrator P. Furrow, Eligibility Referral Specialists C. Ward aiid C.
Wood represented the Agency.

Ii'INDINGS OF FACT

I. Application for Medicaid vendor payment was filed on Appellant's behatfwith the
Agency on 01114/11. Retroactive Medicaid was requested back to 11/01/10.

2. Ttie face-to-face interview was cotiducted on 02/01/11 with one of Appellant's
authorized representatives.

3. The first period of instittitiortalizatio3t for Appellant began on 06/25/10.
4. Appellant has a Commungty Spouse.
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STATE HEA.RING DECISION CON1'INt7ATION'

5. The revocable living trust for Appeltant and Community'Spouse was'created on ,
11/03/99. Appellant's property was transferred into the revocable living trust via a quit
claim deed on 11/03/99.

6. The value of the real property in the trust was determined to be $88,500. The trust also
included a vehicle which remains in the revocable trust with a value determined to be
$1,500.

7. On 10/15/2010 the real property valued at $88,500 in the revocable living trust was
transferred from the trust via a fiduciary's deed to the Community Spouse only.

8. The Community Spouse continues to reside in the home of the property. The property is
an exempt resource for Medicaid as of the date of the transfer of the property into the
Commuaarty Spouse's name.

9. The resource assessment was calculated by the Agency using the value of the property as
a countable resource as of 06/25/10 (first period of institutionalization). The resources of
the couple were determined to be $191,371.53, with a CSRA of $95,685.76.

10. The resources were updated by the Agency using the current value of the couple's
resources of $88,447.71 as of 01/14/11 (date of Medicaid application), which excluded
the value of the property as a resource. The Agency then allocated all of the current
resources of$88,447.71 to the Comrnunity Spouse, based on the CSRA of $95,685.76.

11, `I'be Agency determined Appellant's resources to be $0, allowing for Medicaid
eligibility.

I2.`•The Agency determ2ned the value of the property ($88;500) was an improper transfer of
resources. Tlze Agency approved restricted Medicaid coverage for 14.69 months for
Appellant. The Agency's computation involved dividing the $88,500 value of the
property by the $6,023 monthly average private pay rate which equals the penalty months
of 14.69, beginning 11/01/10 through-12/31/11, with a'partlal month penalty for the
month of 01/12.

13, Notice of eligibility for the restricted Medicaid coverage for Appellant was mailed out by
the Agency on 03/02/11.

CQNCLYJSXONS OF POLXCY

Oha.o Admin. Code § 5101:1-39-27.1 (2006)

(C)(2)Category two: self-settled trusts established on or after August 11, 1993.

(a) A trust, or legal instrument or device similar to a trust, falls under this category if it meets
all of the following criteria:

(a) The assets of the individual were used to form all or part of the corpus of the trust;

(ii) The trust was not established by a will; and

(iii) The trust was established by the individual, the spouse of the individual, a person,
including a court or administrative body, with legal authority to act in place of or on behalf of the
individual or on behalf of the spouse of the individual, or a person, including a court or
administrative body, acting at the direction or upon the request of the individual or the spouse of
the individual.

Page 2 of 8



STATE IIEARINtY DECISION CONTINUATION

(b) Revocable trusts<in this category are treated.as follows.

(i) The corpus of the trust is considered a resource available to the individual.

(ii) Payments from the trust to, or for the benefit of, the individual are considered anearned
income.

(iii) Any other payments from the trust are considered an improper transfer subject to the
rules prohibiting the improper transfer of resources.

(d) Where a trust is funded with assets of another person or persons, as well as assets of the
individual, the rule provisions governing this category of trust applies only to the portion of the
trust attributable to the individual.

(e) The availability of a trust in this category is considered without regard to:

(i) The purpose for which a trust is established;

(H) Whether the trustees have or exercise.atay discretion under the trust;

(iii) Any restrictions on when or whether distributions may be made from the trust; and

(iv) Any restrictions on the use of distributions from the trust.

(f) The following-are look-back periods for transfers of assets involving trusts under this
category. Tha baseline date and the regulations relating to transfers of assets are defined in rule
5I01:1-39-07 of the Administrative Code.

(i) For revocable trusts: wlien a portion of the trust is distributed to someone other than the
individual, and the distribution is not for the benefit afthe individual, the distribution is an
iirxproper transfer. The look-back period is sixty months from the baseline date. The transfer is
considered to have taken place on the date upon which the payment to someone other than the,
individual was made.

Ohio Admin. Code §5101:1-39» 07 (2006) states:

(E) The following transfers for less than fair market value shall not be considered an improper
transfer:

(1) The individual may transfer the home, as defined in rule 5101:1-39-31 of the
Administrative Code, that is still considered the principal place of residence in accordance with
Chapter 5101:1-39 of the Administrative Code to any ofth,e followxng individuals:

(a) The individual's spouse, provided:

(i) The transfer is for the sole benefit of the spouse; and
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(ii) The ind'zvidual's spouse does not subsequ6ntly transferthe home for ldss than fair macket
value; and

(iBi) Any transfer of the home by the spouse on or after the look-back date shall be reviewed
by the administrative agency under the transfer of resources provisions in this rule; and

(iv) The arnount of the transfer is equal to one hundred per cent of the value of the property
established by the county auditor at the time of the transfer, less any amount or portion of the
property that is not transferred.

(0) Any transfer between spbuses in order to comply with the Medicaid community spouse
resource allowance (CSRA) computed pursuant to Chapter 5101:1-39 and Chapter 5101:6-7 of
the Administraative Code may not be applied inconsistently with the rules setting limits on the
CSRA or the minimum monthly maintenance needs allowance (MMMNA).
(1) Any amount of a couple's resources exceeding the CSRA must be used for the benefit of the
institutionalized spouse and/or community spouse.
(2) Any amount of a couple's resources exceeding the CSJ(iA maynot
be transferred to the community spouse or to another for the sole benefit of the community
spouse unless permitted in a hearing decision issued under Chaptcr 5101:6-7 of the
Administrative Code.
(3) Any amount of a couple's resources exceeding the CSRA may not be converted to another
form for the purpose of generating additional income for the community spouse unless permitted
in a hearing decision issued under Chapter 5101:6-7 of the Administrative Code.
(4) Transfers in excess allowed by this rule, must be presumed an improper transfer.
(Emphasis added.)

Analysis

Application for vendor payment was submitted on Appellant's behalf with the Agency on
01/14/11. The first period of continuous institutionalization for Appellant was determined to be
06/25/10. In 11/99 the praperty where Appellant and Community Spouse resided was placed in
a revocable living trust. The trust meets the above definition of a Category 2, self-settled trust.
For the home to be considered exempt for the purposes of Medicaid nursing home vendor
payment, the home must be the individual's or the individual's spouse principal place of
residence, the deed to the home must be in the individuat's or individual's spouse name, and the
indivAdual's equity in the home must not exceed the home equity limit provisions in the rule
(Ohio Admin. Code 5101:1-39-35). Therefore, while the property was in the trust, the deed to
the home was not in Appellant's name or her spouse's and was not exempt. Once the property
was placed back into the Community Spouse's name, the home and surrounding property
became exempt as a resource.

The resource assessment completed by the Agency included the real property as an available
resource as of 06/25/10 because, at the time, the property was held in the revocable trust and was
not in Appellant and/or the Cornmunity Spouse's names.
The value of the couple's resources including the real property as of 06/25/10 was $191,371.53,
resulting in a Cornmunity Spouse's Resource Allowance (CSRA) of $95,685.76.
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Tlre value- of the property was inciutled in the resource assessment by the Ageilcy and therefore
naust be inetuded when determiraing the amount of rescatzrces transferred for CSRA pEtrp9ses.
While Ohio Adtnin. Code 5101:1-39-07(E) allows an indivictual to transfer a home to the
iticlividual's spouse witliout penalty; it must be read in conjunction with paragraph (0) of the
same rule. By including the liome in the resource assesstnent and then inttnediately retnoving it
frotn the resources by trattsferring it to the Comtnunity Spouse, the couple was attemptiiig to
artificially inflate the valtxe of the resources so that the Cointrtuzi.ity Spouse received ratore of the
couple's assets. By transferring the real property to the Conimunity Spouse, a total of $88,500 of
the couple's assets was transferred. The real property was removed from the coutitable resources
when the property was trtuisferred to the Community Spouse as his home, thereby 'allowing the
reniaining current assets of$88,447.°71 to be allocated to the Community Spottse as part of the
CSRA, wlaicli would then allow Medicaid eligibility for Appellatit. Thtts, the Coamnttnity
Spouse received in total all of the joint eurrent assets of the couple of $176,947.7 1.

This anlount exceeds the CSRA of$95,685.76 and is in conflict with Ohio Adtnin. Code
§5101;1a39-07 (0). 1 find the transfer of the property frotn the tntst to the Conttnunity Spouse to
be an improper transfer. However, the improper transfer of resources should be redrtced from
$88,500 to $81,261.95 ($176,947.71 current assets inchidiiig the value of the property -
$95,685.76 CSRA =$81,261.95); reducing the number of months of restricted coverage to 13.49
tnonths beginniiag 11/01/10.

HEAR.II:NEY (3FJFICERa 12+ COMMJC+ NDA.TIiCJN

Appeal 1661778 - MEDICAID

Based on the record before me, it is recommended appeal 1661778 be overruled with
compliance.

The Ageaicy is directed to revise the period of restricted Medicaid coverage to 13.49 tnonths
begipning 11101110.. The Agency is .directecT to send out hrevised Medicaid Approval
No.tice witii a Restrictetl Medicaid Coverage Period, in accordance with this state hearing
clecasion.

FINAL ADMINISTRATIVE DECISION AND ORDER

Finding the Hearing Officer's decision to be supported by the evidence, thereconunendation
above is adopted, and appeal 1661778 is ovex•rutetl with corupliauce.

The CDJFS is recitth•ed to comply with the Hearing Officer's recotnimaidatiotts within fiftee$t
calclYdar days from the date of the decision, but no later than nitiety calendat• days from the
request date. Compliance shall be proinptly reported to ODJFS, Bureau of State Hearings, via
JFS 04068 cornpltance form 4vith supporting documentation. Ohio Admin. Code § 5101.G-7-
03(B)(1)(a) (2008)
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Hearing Authority

July 8. 2011

leiotice to Appellant

This is the official report of your hearing and is to inform you of the decision and order in your case. All papers and materials
introduced at the hearing or otheravise f#ied in the proceeding make up thohearing record. Thc hcaring record will be maintained
by the Ohio Department of Job and Family Sarvices. If you would like a copy of the official record, please telephone the hear'sng
supervisor at the TOLEDO District hearing section at 1-866-635-3748.

if you believe this state hearing decision is wrong, you may request an administrative appeal by writing to: Ohio Department of
Job and Family Services, Bureau of State Hearings, P.O.BOX 182825, Coiumbus, OH 43218 2825 or fax: (614) 728-9574.
Your request should inciude a copy of this hearing decision and an explanation of why you think it is dvrong. Your written
request must bc received by the Bureau of State Hearings within 15 calendar days from the date this decision is issued. (IJ'the
151h dayfalls on a weekend orlaolidcry, this deadline fs extended to tlre next tivork day.j During the 15-day administrative appeal
period you may request a free copy of the tape recording of the headng by contacting the district heariugs section.

If you want information on free legal services but don't know the number of your local legal aid office, you can eall the Ohio
State I.egal Services Association, toll free, at 1-8410-589-5888, for the local number.

Aviso a la Apelanto

Esta es ia decisi6n estatal administrativa de su caso. Todos los documentos y materiales presentados como prueba en 1a vista o de
otra mancra radicados componen el rtcord administrativo. S# rdcord administrativo serA mantenido por el Ohio Department of
Job and Family Services.

Si usted cree que esta decisl6n estatal administrativa es erronea, usted puede solicitar una apelaci3n administrativa escriblertdo ais
Ohio Departmcnt of Job and Family Services, Bureau of State Hearings, P.O. Box 182825, Columbus, Ohio 43218-2825 o
facsimil (614) 728-9574. Su solicitud debe Indicar por qu6 usted piensa que la decislGn administrativa es erronea. Usted puede
completar ia solicitud de apelacibn incluida con esta decistbn. Su solicltud escrita o forrnulario de apelaci6n tiene que ser
recibido par e1 Bureau of State Hearings dentro de los 15 dfas calendario desde la fecha en que esta decisidn es cxpedida. (Si el
15to. dia recae sobre un fn de semana o un dia feriado, esta fecha lfmite es extendida al pr6ximo d(a laborabtc}. Durante ei
pericdo de 15 dias dc apelaci6n adrninistrativa, usted o su representante pueden solicitar una copia gratuita del rtcord
administrativo y de la grabaci6n do la vista llarnando al Bureau of State Hearings al 1-866-635-3748 (seteccione la opci6n 1 del
inenG principal)>

Si usted quiere dnfomtacidn sobre serviclos legales gratultos pero no sabe el na5mero do su oficina local de servicios legaies, usted
puede llamar ai Ohio State Legal Services Association, gratuitamenta, al 1-800-589-5888, pam el ntsmero local.

ELIZABETH DURNELL, ATTORNEY
THOM L COOPER CO LPA
130 EAST MAIN STREET
LEBANON, C}H, 45036
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Appendix

APPENDIX

Exhibits for Agency
A. Appeal summary prepared by the Agency (I page)
B. Quit Claim Deed dated 11/03199 (1 page)
C. F'iduciary's Deed dated 10t15114} (1 page)
D. Real estate tax bills (3 pages)
E. Understanding Trusts (1 page)
F. Certificate ofTrrust dated 11103199 (19 pages)
G. Simply Sort Resources (I page)
H. Restricted Medicaid Coverage Period Determination, Resource Assessment Worksheet,

Resource Transfer Worksheet (5 pages)
1. Certificate of vehicle title and Kelly Blue Book value (2 pages)
J. Email from Ageney to the County Technical Assistance and Compliance Unit, Office of

Ohio Health Plans and response (1 page)

Exhibits for Appellant
1. State hearing request with signed authorization to represent (4 pages)
2. Appeal summary prepared by Attorney on Appellant's behalf (4 pages)
3. Quit Claim deed dated 11/03/99 (duplicate ofExlubit B)
4. Certificate of Trust dated 11/03/99 (duplicate of Exhibit F)
5. Fiduciary's Deed dated 10I15/14 (duplicate of Exhibit C)
6. Approval notice of Restricted Medicaid (2 pages)
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Administrative ApLleal Decision

Stammarv

The appellant, through her attorney, requests an administrative appeal of the

state hearing decision issued on July 8, 2011. The appellant appealed the Agency's

finding that the appellant had Improperly transferred the appellant's homestead property

from a revocable trust to the community spouse. The home Is valued at $88,500.

earing deCision overruled the appel#ant'-s..appeai, tinding. that. theT(te st^te-
•. t..^=r, .•ry. s^sr r• •yI

home was Improperly transferred, but that only the amount transferred above the

Community Spouse Resource Allowance (CSRA) would be considered Improper., .She,

therefore, ordered the Agency to reacalculate the improper transfer.period, On appeal,

the appellant argues that the transfer of the home to the community spouse cannot be

considered an improper transfer.

Anat ' sis

On November 3, 1999, the appellant and her spouse (the Community Spouse)

transferred the home into a revocable living trust, The home and the trust were both

Jotntiy owned by the institutionalized spouse and the community spouse. The home

was the principal place of residence for the community spouse and for the appellant

before she entered the nursing home. The home was valued at $88,500. The appellant

was. institutionalixed on June 25, 201p<• On gctober 9.5, 2010, the home was transforred

from the trust to the community, spouse's name only. The appetiant: applied for

Medicaid on January 14,2011. Page I of 5
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^....^.

For the home to be considered exempt for the purposes of Medicaid nursing

home'vendor payment, the home must be the individual's or the individual's spouse

principal place of residence, the deed to the home must be in the individual's or

individual's spouse name, and the individual's equity in the home must not exceed the

home equity limit provisions in the ruie.' Therefore, while the home was in the trust, the

deed to the home was not in the appellant's name or her spouse's name and was not

exempt. Once the house was placed back into the Community Spouse's name, the

home was exempt as a resource. The Agency determined that the transfer of the home

frtimM trust to the Comrriunity Spouse was Improper and triggered the improper

transfer period. The app$iiant argues that the transfer from the trust to the spouse is

not improper pursuant to the provisions of Ohio Admin. Code 5101:1-39-07(E) and Ohio

Admin. Code 5101:1-39w27.1.

Ohio Admin.. Code 5101:1-39-35 defines a resource assessment as "the process

where the resources of both the institutionalized spouse and the community spouse are

assessed to determine the couple's total countable resources existing at the beginning

of the first continuous period of Institutionalization." (Emphasis added.) The

resou.r.ce. assessment correctly included the home as an available resource because, at

the time, the appellant's homestead property was held in the revocable trust. Because

the home was considered inciuded in the resource assessment, the Community

Speuse's resource allowance reflected the increased value of the couple's resources.

The value of the couple's resources including the house was $191,371.53,

resulting in the institutionalized spouse being allocated a CSRA of $95,685.76. Without

Including the house, the couple's resources would total only $88,447.71, which would

result In the community spouse receiving the CSRA minimum of $59,554. By includtng

the home in the resource assessment and then removing It from the resources by

transferring it to the Community Spouse, the couple was attempting to artificially inflate

the value of the resources so that the Community Spouse received a larger CSRA, and

therefore more of the couple's assets.

While we agree with the appellant that Ohio Admin. Code 51a1:1-39-Q7(E) allows

an individual to transfer a home to the individual's spouse without penalty, the transfer

Ohio Adinin. Code 5101;1-39-31
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at issue here was not a transfer fram the appelEant to. the, community spouse. The

transfer was from the revocable trust to.the :community spouse. The trust-is a separate

legal entity under the law. it is available, to the Institutionaiized and community spopses

because they have a beneficial interest in the trust. Therefore, It is countable as a

resource. But the trust assets are not owned by the community and institutionalized

spouses and therefore, the home is not exempt as homestead property. The appellant

is attempting to use the vehicle of the trust to inflate the marital assets for purposes of

the CSRA, but then ignore the trust and claim that the transfer Is a transfer between the

spouses to protect the transfer from the Improper transfer penalty. The appellant

cannot have it both ways.

Additionally, Ohio Admin. Code 5101:1-39-07(E) must be read in con}unction with

paragraph (G) of the same ruie. Ohio Admin. Code 5101:1-39-07(G) states:

(C) Any transfer between spouses In order to comply with the Medicaid
community spouse resource allowance (CSRA) computed pursuant to
Chapter 5101:1d39 and Chapter 510'f :6-7 of the Administrative Code may
not be applied inconsistently with the rules setting limits on the CSRA or
the m{nimum monthly maintenance needs allowance (MMMNA).

(1) Any amount of a couple's resources exceeding the CSRA must be
used for the benefit of the institutiona4ized spouse andlor community
spouse.

(2) Any amount of a couple's resources exceeding the CSRA may not
be transferred to the community spouse or to another for the sole
benefit of the community spouse unless permitted in a hearing
decision issued under Chapter 6101:6-7 of the Administrative Code.

(3) Any amount of a couple's resources exceeding the CSRA may not be
converted t® another form for the purpose of generating Oditionat income
for the community spouse unless permitted in a hearing decision issued
under Chapter 5103:6-7 of the Administrative Code.

(4) Transfers In excess allowed by this rule, must be presumed an
Improper transfer. (Emphasis added.)

The value of the fiome was inctuded in the resource assessment and, therefore, must

be Included when determining the amount of resources transferred for CSRA purposes.

By transferring the home to the Community Spouse, a total of $976,947.71 of the

couple's assets was transferred. This exceeds the CSRA of $05,685.76, In violation of
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the rules establishing the CSRA. Additionally, since the,home had been. removed from

the resources when ft was transferred to the Community Spouse, isbme or all of the

remaining assets were allocated to the Community Spouso as part of the CSF2A.. The

institutionatized Spouse, therefore, received assets exceeding the CSRA and any

amount transferred in excess of the CSRA is considered an improper transfer. The

state hearing decision Is correct.

D c ision

Ancordingiywe must ORDER that the hearing decision AFFIRMED.

Margaret E. Adams
Administrative Appeal Officer

CONCUR:

3* kWihm
Administrative Appeal Officer

Date of Tssuanee: September 14, 2011

Go

Z^ 0Joel

^

D. Lodge, Chief
Bureau of State Hearings

Chief Legal Counsel

Notice to Appellant

This Administrative Appeal decision is the final deciston on this appeal from the state department of Job & family
services. it Is binding on the department end agency, unless it is reversed or modified on appeal to the court of
common pleas.

An Appellant wha disagrees with this decision may appeal It to the court of common pleas pursuant to sections
119.12 and 5101.85(f:) of the Revised Gode. The Appellant shall mail the originai notice of appeal to the department
at the following address:
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Ohio Department of Job & Family Services
Office of Legal Services
30 E. Broad Street, 31st Floor
Cotumbus; OH 43215-3414

The Appellant w-gg" also -rie a copy of the notice of appeat with the court of common pteas in the county in ►vhich
the Appellant resides (Franklin Gounty, If the Appellant does not reside in Ohfio). Piease note: Both the mailing to the
department and 1he filing with the court must occur within thirty (30) calendar days of the date of Issuance of this
ziecision.

tt you have questions about appeaitrig to a court, contact your attorney, local legal aEd society, or bar assoc.iat#on. If
you want information about free legal services, you can call the Ohio State Legal Services Association, toll free, at 1-
800-589-5888.

cc:
Director, LOGAN CDJFS
I.E#iMAS01, MARTED, I3tireau of State 1•leariaigs
ELIZABETH DURNELL, ATTORNEY
THOM L COOPER CO LPA
130 EAST MAIN STREE'I'
LCfiAN(?N, 01-1, 45036
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IN T.HE.COMMnN PLEAS COURT OF.LOGAN COUNTY, 01-IIO '

RUT14 M. SMITH

vs.

-CASE NO. CV 11 1U.042$

NO'.1TC7E

OHIO DEPARTMENT OF JOB AND FAMILY SBRVXCES

O

YotE are heavby notified that on OCTOBER 22 2012 there was filed in tliis Cou.tt

a Judgment Entry. While this office cannot provide you with legal advice, you should be

aware that if ynu ititend to appeal a znatter, there are certain fiunes within which the first

step for that appeal must be taken. Generally, that tune is thirt}t (30) days froni a "Final

Appealable Order". This office is 12ot in a positioz] to tell you specifically whether ft

above ieferenced Jtadginent Entry is a"Final Appealtiblo Ofder" or- if ttxere is some v'atter

pecitliar to your case that would alter the general tun.e requirement.

Yocx shottid, therefore, discuss the matter with your legal advisor at once to

detet•rnine whether axx appeal is advisable as a result of the above Judgn2exit En#zy and

what steps need to be takexi and when regarding this case.

Witness my hand and seal of said Cotart, this
October 22, 2012

DOTTIE TUTTLE
Logan County Clerk of Courts

By: sf Elaine Berry
Deputy



IN THE COMMON PLEAS COURT OF LOGAN COUNTY, OHIO
GENERAL DIVISION

RUTH M SMITH,

vs.

Appellant,

C, f:j?°• .
3^^^{ ^L'i^tll{ jY

^^^j ^ o'I

'AM .^. .
t1QTTIE

CL^R/f^

Case No. CV 11 10 {}428

OHIO DEPARTMENT OF JOB AND FAMILY SERVICES,

Appellee.

.IUDGIVIENT EfdTRY

This cause comes before the Court on an administrative appeal filed by Ruth M.

Smitli from the August 15, 2011 administrative decision of the.Ohio Department of.lob and

Family Services which was affirmed by the September 14, 2011 administrative appeal

declsion: On various theories the Appellant contends that these decisions improperiy

determined that the Appeliant's transfer of her homestead property from a revocable trust to

the community spouse constituted an improper transfer of assets and that such a transfer

imposed a period of restricted Medicaid coverage during which the Appellant was ineligible

for nursing home payments. The certified re,cnrd of the administrative proceedings were

filed with this Court on october 24, 2011. The Court conducted a scheduling conference on

December 5, 2011. The Court Issued a briefing schedule and assigned this matter for oral

argument. Appellant's brief, Appellee's brief and Appellant's reply brief have all been timely

filed and an oral argument was held on March 23, 2012. On July 17, 2012 Appellant filed a

notice of supplertientai authority. A notice of suppieniental authority was also filed by the

Appellee on May 31, 2012.

1



At the oral hearing Attorney Sarah Zaggart Morrison appeared for the Appellant and

Amy R. Goldstein for the Appellee. Counsel agreed that there were no disputed facts and

this was a question of law. Counsel also agreed that this case was similar to an earlier

case that this Court had decided in Helen Williams v. Ohio Department of Job and Family

Servtces being case number CV11-04-0153. This Court's decision was appealed to the

Court of Appeals for Logan County (Third District). That case was decided by the Court of

Appeals on October 9, 2012, 2012-Ohio-4659.

From the brlefs it Is not disputed that Appellant Ruth Smith was institutionalized in a

nursing home on June 26, 2010. Prior to her institutionalization, in 1999, Ruth and her

husband Frank transferred their home from theirindividual names to a revocable ilving trust

(the Frank V. and Ruth M. Smith revbcable living trust). After. Ruth's institutionaiization the

husband, acting in his capacity of trustee, transferred the home out of the trust to himself on

October 15, 2010. When the Appellant applied for Medicaid on January 14, 2011 it was

determined that her assets and her husband's assets combined for $991,371.53 Including

the value of the home. The home was valued at $88,500.00. The county department of

Job and Family Services approved Appellant's Medicaid application but determined that Mr.

Smith's transfer of the house to himself was an "improper transfer". The county department

imposed a'i4:69 month period of restrictive coverage beginning November 1, 2010. The

county decisian was challenged and It was ultimately the state's decision that the county

properly determined the transfer of the home to be improper, The hearing officer reduced

the amount of the improper transfer to $81,261.94 and the period of restrictive coverage

was reduced to 13.49 months. An administrative appeal to the director resulted In a

decision by a panel of three administrative examiners finding the transfer of the home from

the trust to be improper. That decision noted that the Inclusion of the home in the resource

assessment and then immediately removing it from the resources by transferring it to Mr.



Smith, the couple was attempting.to artificially Inflate the value of the resources so that Mr.

Smith received a larger CSRA. The Appellant now appeals that decision to this Court.

Appellant filed her appeal to this Court pursuant to R.C. 5101.35 and 119.12.

Pursuant to paragraph E of R.C. 5105.36 an Appellant disagreeing with the administrative

decision of the director of Job and Family Services.or the director's designee may appeal

from the decision to the Court of Common Pleas pursuant to R.C. 119.12, The standard of

review pursuant to R.C. 119.12 is that the court is to determine from the entire record and

any additional evidence that was admitted, whether the order is supported by reliable,

probative and substantial evidence and in accordance with the 1aw.

ASSIGNMENTS OF ERROR

ASSIGNMENT #1 OF ERROR: Appeifee's September 14, 2t}1'[ administrative
appeal decision that Appellant's transfer of her home from a revocable trust to the
community spouse constituted an improper transfer of assets that resulted in a period of
restricted eligibility for Medicaid is not supported by reliable, probative, and substantial
evidence. The evidence estabiishes that the trarisfcr of the primary residence from a
revocable trust to a Medicaid applicant's spouse was not ah Improper transfer for the
purpose of Medicaid eligib:ifity and should be treated the same as a transfer directly from the
institutionalized spouse to the community spouse.

ASSIGNMENT ##2 OF ERROR: Appeilee's September 14, 2011 administrative
appeal decision was not in accordance with law because (1) the transfer of Appellant's
house from a revocable trust was not an improper transfer for purposes of Medicaid
eligibility and coverage under Ohio Law; (2) Ohio Admin. Code 5101:1-39-07(E) and (G) do
not require the value of the home to be included when,determining the amount of resources
trans'ferred for CSRA purposes; (3) the decision is inopposite to and in violation of Ohio
Admin. Code 6101:1-39-27.1 and 6101:1-39-07, which permit the transfer of assets from a
rc-vocable trust to the community spouse; (4) the decision Is inopposite to and in conflict
w ith prior determinations and state hearing decisions by Appellee with other applications for
Medicaid i?er}efits throughout the State of Ohio; and (5) Appeltee Is not permitted to interpret
its rules so as to require different treatment of Medicaid applicants without a rational
relationship to a legitimate state purpose,

ASSIGNMENT #3 OF ERROR: Appelfee's September 14, 2011 administrative
appeal decision and its interpretation of Ohio Adm. Code 5101:1-31 & 5101:1-39-27.1 are
not in accordance with federal Medicaid law, which invalidates Appeliee°s own rules under
the supremacy clause.

ASSIGNMENT #4 OF ERROR: Appeliee's August 15, 2011 administrative appeal
decision is not In accordance with law and is fn violation of Ohio Admin. Code 5101;1•39.



27.1 and 5101:1-39-07, which permit the transfer of homestead property frorri a revocable
trust to the community spouse.

ASSIGNMENT #5 OF ERROR: Appellee's September 14, 2411 administrative
appeal decision is not supported by reliable, probative, and substantial evidence and is not
in accordance with law because Appellant has rebutted the presumption of impropriety of
the transfer pursuant to Ohio Addmin. Code 51 Q1:1-39-fl7(E) &(C).

ASSiGNMENT #6 OF ERRt3R: Appellee's September 14, 2011 administrative
appeal decision is not supported by ref iable, probative and substantial evidence and is not
in accordance with law due to the collateral estoppel effect of Appeilee's prior
determinations and state hearing decisions with other applications from Medicaid benefits in
the State of Ohio and its disctzminatory and different treatment of Medlcaid applicants
without a rational reiationship to a legitimate state purpose.

While the first assignment of error states that the adrninistrative decision of

September 14, 2011 is not supported by reliable, probative and substantial evidence, the

parties agree that th3s is not a question of fact but a question of law. This Court finds that all

of the assignments raising various issues of law have been addressed in the Williams case

by the Third District which decision was announced October 9, 2012, In fact, the above

assignments are in the same order and make the same allegations as appellant made in

Williams, supra. The Third District affirmed this Court's decision. That Court found that it

was a prerequisite that the residence be titled in the parties' name and not in the name of

the trust for the-transfer to be exempt. The Third District also addressed the issues of

estoppel and consistency with federal law. The Court found that the doctrine of collateral

estoppel or preclusion Is not applicable at a hearing on a difference case; an admirfistrative

decision applies only to that individual, and it does not have state vwide application. The

Court further found that there were no Inconsistencies between Ohio and federal law on the

basis that the Appellant had contended. The same arguments are being made here and the

Court reaches the same conclusion as the Court of Appeals. This Court finds therefore that

the assignments of error are not well taken, that there is reliable, probative and substantial

evidence to support the administrative decision and the administrative decision is in

4



accordance with the law. It is t3RDERED, DECREED and ADJUDGED that the decision of

the administrative body Is affirmed. Pursuant to R.C. 119.12 it is ORDERED that the Clerk

serve a certified copy of this decision upon theAppellEe, the Ohio Department of,fob and

Famlfy- Services. Costs to Appeifant.

aIMark S. O'Connor
Mark S. a'Conrtor, Judge

ENDORSEMENT REGARDING NOTICE OF JUDGMENT

To the Clerk:

You are hereby di-rected to serve upon all parties Notice of Judgment and the date
on which it was journal6zed.pursuarrt-to Civil Rule 58(B). 8/miRCk S. O'Connor

Mark S. U'Connor, Judge

cc: DONALD C BREY
AMY R GOLDSTEIN
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IN THE COURT OF APPEALS OF OHIO
THIRD APPELLATE DISTRICT

LOGAN COUNTY

BARB MODOMALp
CLERk, I.OGAN CaUNT+I, OHIO

RUTH M. SNllT13[,

APPELLAN7[',

V.

OHIO DEPARTMENT OF
JOB AND FAMILY SERVICES,

CASE NO. $-12-1$

JUDGMENT
ENTRY

APPELLEE.

This appeal, having been placed on the accelerated calendar, is being

considered pursuant to A.pp.R, 11,1(E) and Loc.R. 12. This decision is therefore

rendered by surnmary judgment entry, which is only controlling as between the

parties to this action and not subject to publication or citation as legal authority

under Rule 3 of the Ohio Supreme Court Rules for the Reporting of Decisions. .

Appellant, Ruth M. Smith {"Ruth"), appeals the October 22, 2012 judgment

of the Logan County Court of Common Pleas affmming the administrative appeal

decision of the Ohio Department of Job and Family Services finding that

Appellee, the Logan County D ►epartment of Job and Pamily Services (the

"Agency"), correctly identified an improper resource transfer which subjected

Ruth to a period of xestticted Medicaid coverage for her nursing home care.
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The facts in this case are undisputed by the parties. On November 3, 1999,

Ruth transferred her home via quit claim deed to the Frank D. and Ruth M. Smith

Revocable Living Triust. Ruth and her husband, Frank, were designated as the

primary trustees. Several years later, Ruth entered a nursing home care facility.

Specifically, June 25, 2010, marked the beginning of Ruth's first period of

continuous institutionalization for purposes of calculating Medicaid eligibility for

coverage of her nursing home care. On October 15, 2010, Frank, acting as trustee,

transferred the home from the trust to himself via a fiduciary deed. On January

14, 2011, Ruth applied for Medicaid coverage of her nursing home care.

The Agency subsequently conducted a resource assessment to determine

the couple's "countable ressouroes" as of Ruth's first period of continuous

institutionalization-June 25, 2010. See OAC 5101:1-39-35. The value of the

couple's countable resources was determined to be $191,371.53, resulting in a

Community Spouse Resource Allowance ("CSRA") of $95,685.76. The CSRA is

a capped, formuta based amount of the couple's joint resources that the

Community Spouse is allowed to retain to live on when the institutionaiized

spouse applies for Medicaid coverage of her nursing facility expcnses, See

Wisconsin Dept. of Health and Family Services vBIumer, 534 U.S. 473, 482-83

(2002); Ohio A.dmin. Code 5101:1-.39-36.1. t The home was valued at $88,500

1 Pursuant to 5101:1-39-36.1 (B), Ruth is considered to be the "InstitutionaSized Spouse" and Frank is
considered to be the "Community Spouse,"
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and was included in the resource assessment because it was deeded in the name of

the revacable trust atid not considered to be exempt as a resource.

The record indicates that the Agency subsequently "updated" the value of

the couple's resources by using the current value of the resources as of the date of

Ruth's Medicaid application-January 14, 2011. The Agency determined the

"tapdated" value of the coigple's resources to be $88,447.71, which excluded the

value of the hoiue as a resource because it was deeded in the name of the

Coininunxty Spnus^--i.e., Frank, on the date` Ituth applied for Medicaid. As a

result, the home was now considered exempt as a resource. Tlae Agency then

allocated all of the couple's current resources to Frank based on the CSRA of

$95,685.76 and determined Ruth's resources to be $0, allowing for Medicaid

eligibility. The Agency also determined that tlie transfer of the home from the

revocable trust to Frank was an improper trartsfer and approved a restricted period

of Medicaid coverage of 14.69 months for Ruth's nursing home care expenses.

Ruth requested a review of the Agency's deterniination. On July 8, 2011, .

in a state hearing decision, a hearing officer affirmed the Agency's determination

of an improper transfer, but reassessed the value of the improper transfer and

calculated the restricted period of Medicaid coverage to be 13.49 months. Ruth

requested an adininistrative appeal of the state hearing deeislon and on September

14, 2011, a panel of three adininistrative appeal examiners affirmed the decision of

the hearing officer.
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Ruth appealed the adiniiiistrative appeal clecisioii to the Logan County .

Couit of Cozntnon Pleas pursuant to R.C. 119.12 and R.C. 5101,35. On October

22, 2012, the trial court overruled Ruth's assignments of error axid affirmed the

a.dministratiVe appeal decision, relyitig on this Court's recent opinion in Widliarns

v. flhio Deptti°flnejtt of Job atzd Family Se!-vices, 3d Dist. No. 8-11-18, 2012-Ohio-

4659.

It is froin this judgment that kZutlt now appeals, assetiixig the following

assigranents of error,

ASSIGNMENT OF ERROR NO. I

THE TRIAL COURT ERRED IN AT+FII'2MING APPELL£P'S
SEPTEIVIBER 14, 2011 ADMINISTRATIVE APPEAL
DECISION THAT APPELLANT'S TRANSFER OF HER
HOME I+ROM A REVOCABLE TRUST TO THE
COMMUNITY SPOUSE CONSTITUTED AN IMPROPER
TRANSFER OF ASSETS THAT RESULTED IN A PERIOD
OF RESTRICTED ELIGIBILITY FOR MEDICAID IS NOT
SUPPORTED BY RELIABLE, PROBATIVE, AND
SUBSTANTIAL EVIDENCE. THE EVIDENCE
ESTABLISHES THAT THE TRANSFER OF THE PRIMARY
RESIDENCE FROM A REVOCABLE TRUST TO A
MEDICAID APPLICANT'S SPOUSE WAS NOT AN
IMPROPER TItA,IVSFER r'OR THE PURPOSE OF
MEDICAID ELIGIBILITY AND SHOULD BE TREATED
THE SAME AS A TRANSFER DIRECTLY FROM THE
INSTITUTIONALIZED SPOUSE TO THE COMMUNITY
SPOUSE.

ASSIGNMENT OF ERROR NO. TI

THE TRIAL COURT ERRED XN AI+'I+'IRMING APPELLEE'S
SEPTEMBER 14, 2011 ADMINISTRATIVE APPEAL
DECISION WAS NOT IN ACCORDANCE WITH LAW

.4..
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BECAUSE (1) THE TRANSFER OF APPELLANT'S HOUSE
FROM A REVOCABLE TRUST WAS NOT AN IMPROPER
TRANSFER .FOR PURPOSES OF MEDICAID ELIGIBILITY
AND COVERAGE UNDER OHIO LAW; (2) OkIIO ADMIN.
CODE 5101.1-39-07(E) AND (G) DO NOT REQUIRE THE
VALUE OF THE HOME TO BE. INCLUDED WHEN
DETERMINING T.RE AMOUNT OF RESOURCES
TktANSF.ERRED ^+"OR CSRA PURPOSES; (3) THE DECISION
IS INOPPOSITE jS'ICf TO AND IN VIOLATION OF OHIO
ADMIN. CODE 5101s1-39-27.1 AND 5101:1-39-07, WHICH
PERMIT THE TRANSF'ER TO ASSETS FROM A
REVOCABLE TRUST TO THE COMMUNITY SPOUSE; (4)
THE DECISIO.N IS INOPPOSITE [S`IC] TO AND IN
CONFLICT WITH PRIOR DETERMINATIt)NS AND STATE
HEARING DECISIONS BY APPELLEE WITH OTHER.
APPLICATIONS FOR MEDICAID BENEFITS
TH.ROUGHt)UT'I'HE STATE OF OHIO; AND (5) APPELLEE
IS NOT PERMI7E'TED TO INTERPRET ITS RULES SO AS
TO REQUIRE .DIFFEREN'I` TREA'lCMENNT OF MEDICAID
APPLICANTS WITHOUT A RATIONAL RELATXONSHIP
TO A LEGITIMATE STATE PURPOSE.

ASSIGNMENT OF ERROR NO III

THE TRIAL COURT ERRED IN AFFIRMJ[NG APPELLEE'S
SEPTEMBER 14, 2011 ADMINISTRATIVE APPEAL
DECISION AND ITS XNTERPRETATION OF OHIO ADM.
CODE 5101: 139 31 & 5101:1-39-27.1 BECAUSE THE
DECISIONS ARE NOT IN ACCORDANCE WITH FEDERAL
MEDICAID LAW, WHICH INVALIDATES APPELLEE'S
OWN RULES UNDER THE SU]PREMACY CLAUSE.

ASSIGNMENT OF ERROR NO. IV

THE TRIAL COURT ERRED IN AFFIRMING APPEL ►LEE'S
AUGUST 15, 2011 [SIC] ADMINISTRATIVE .A:PPEAL
DECISION. THE DECISIONS IS j,SrCE NOT IN
ACCORDANCE WITi-i LAW AND IS IN VIOLATION OF
OHIO ADMIN. CODE 5101:1-39-27.1 AND 5101s1-39-137
WHICH PERMIT THE TRANSFER OF HOMESTEAD

-5-
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PROPERTY FROM A REVOCABLE TRUST TO THE
COMMUNITY SPOUSE.

ASSIGNMENT QF .E RROR NO. V

THE TRIAL COURT ERRED IN AFFIRMING. APPELLEE'S
SEPTEMBER 14, 2011 ADMNISTRATIVE APPEAL
DECISION. THE DECISION IS NOT SUPPORTED BY
RELIABLE, PROBATIVE, AND SUBSTANTIAL EVIDENCE
AND IS NOT IN ACCORDANCE WITH LAW BECAUSE
APPELLANT HAS REBUTTED THE PRESUMPTION OF
I1VIPROPRYETX OF THE TRANSFER PURSUANT TO OHIO
ADIVJ[IN, CODE 5101:1-39-07(E) & (G).

ASSIGNMENT OF ERROR Nar, VI

THE TRIAL COURT ERRED IN AFFIRMING APP.ELLEE'S
SEPTEMBER 14, 2011 ADMINISTRATIVE APPEAL [S1'C].
THE DECISION IS NOT SUPPORTED BY RELIABLE,
PROBATIVE, AND SUBSTANTIAL EVIDENCE AND IS NOT
IN ACCORDANCE WITH LAW I3UE• TO THE
COLLATERAL ESTOPPEL EFFECT OF APPELLEE'S
PRIOR DETERMINATIONS AND STATE HEARING
DECISIONS. WITH OTHER APPUCATIONS FOR
MEDICAID BENEFITS IN THE STATE OF OHIO AND ITS
DISCRIMINTORY AND DIFFERENT TREATMENT OF
MEDICAID APPLICANTS WITHOUT A RATIONAL
RELATIONSHIP TO A LEGITIMATE STATE PURPOSE.

Tdie First. Second, 77ifrd ^'burth ^i^h and Stxth ^ss^gnrtrents of Error

This Court in Williams v. Ohio Department of,.Tab atad Family Services, 3d

Dist. No. 8-11-18, 2012-Ohio-4659, appeal not accepted, Ohio St3d .r.._,a

2012-Q!hio-2178, has previously addressed the precise issues raised by Ruth in this

appeal. Williams involved facts sunilar to the case sub judice. In that case, we

affinned the trial court's judgment finding that the Agency had correctly
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determined tttat an improper transfer took place which required the imposition of a:

restricted period of Medicaid coverage upon tlte Medicaid applicant, Therefore,

pursuatat to our holding in YYilliain;s, we overrule RuEii's assigcunents of eiror and

affij:m the decision of the trial court.

Accordingty, for the aforeineaztioned reasons, it is the order of tbis Court

that the Judgment Entry of the Logan County Court of Cotnmon Pleas be, and

hereby is, a.ffirrned. Costs are assessed to Appellant for wiiich judgment is hereby

rendered. This cause is remanded to the trial couit for execution of the judgtnent

for costs,

It is further ordered that the Clerk of this Court certify a copy of this

judginent entry to the trial court as the mandate prescribed by App.R. 27, and

serve a copy of this judgment entry on each party to the proceedings and note the

date of service in the docket as pi•escribed by App.R, 30,

DATED: June 3, 2013

/jlr
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Certificate of Sei°vice

The tYnclersigned hereby eertifies tliat a copy of the foregoing Netiee-of-Appeal- of

Appellant Ruth Smifli lias been served by oreiiiiary U.S. Mail service on Amy Crolds#ein,

Attoraaey for Appellee, Olua Attorney G-eneral, liealth atYd .Httnlan Seivices Section, 26'h Floor,

3(} East Broad Street, C'olaambus, Qhio 43215 this 18" day of July, 2013,

*Elizatli u^•izell (0 08^0811))
ie1 & Associates, LPA

36 W. Main Street
Centerbiug, OH 43011
Telephone: (8(}0) 798-5297
Facsimile: (740) 625-5080
Attomey for Appellant
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