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MEMORANDUM CONTRA OF
ADMINISTRATOR,

OHIO BUREAU OF `'VORKERS' COMPENSATION,
IN RESPONSE TO APPELLEE FRIEBEL'S MOTION TO STRIKE

For several reasons, the Court should deny Appellee Tamara Friebel's ("Friebel") Motion

to Strike the Memorandum in Response to Jurisdiction, filed by the Administrator of the Bureau

of Workers' Compensation ("Administrator"). Although the Administrator is in one sense an

appellant (he supports reversal of the judgment below), in another sense, he is an appellee. The

Administrator is like an appellee because he acknowledges that with the correct legal standard

applied on remand, Friebel could prevail. Friebel can prevail if she shows that her injury was

causally related to the activities, conditions and environment of her employment.

The Administrator did not appeal to the court of appeals from the summary judgment

granted in favor of the employer, VNA. However, because the Administrator and the Industrial

Commission of Ohio ("commission") allowed Friebel's claim at the administrative level, the

Administrator never opposed Friebel's efforts to prove her right to participate in the workers'

compensation system before the common pleas court or the court of appeal proceedings.

Likewise, the Administrator's memorandum filed in this Court does not oppose Friebel's right to

prove her entitlement to participate in the benefits of the workers' compensation system.

At the same time, however, the Administrator is duty bound to advise the Court of errors of

law which adversely affect the meaning and application of Ohio's workers' compensation law

regardless of how the parties may have been positioned in prior proceedings. Consequently, the

Administxator should be designated an appellant for purposes of briefing the merits of this appeal

should the Court accept jurisdiction.

The Administrator's brief, and request to be designated as an appellant if the Court accepts

jurisdiction, do not prejudice Friebel. The employer has already filed a brief opposing the "dual-
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intent" doctrine. Friebel thus knew that the basis of her victory in the Fifth District would be

challenged in this appeal, well before the Administrator filed his memorandum in response.

Ohio's workers' compensation statutory scheme is unique because, unlike the typical

personal injury court case with two parties, in all workers compensation court cases there are

three parties: the injured worker, the employer, and the Administrator. Even though the primary

adversaries are the injured worker and the employer, in all cases appealed to the common pleas

court under R,C. 4123.512, the Administrator is always a party defendant. The Administrator's

primary obligation is to administer and maintain the state insurance fixnd.. For instance, if the

claimant and the employer want to settle the court case, they must obtain the Administrator's

agreement to the settlement amount to be paid from the state fund. See, e.g., R.C. 4123.65. As

the state agency responsible for administering and maintaining Ohio's Nvorkers' compensation

insurance fund, the Administrator must make every effort to infoz7n the Court as to the applicable

law.

Friebel essentially argues that the Administrator must support her claim or legal arguments

because the commission decided in Friebel's favor at the administrative level. However, the

proceedings in the common pleas court under R.C. 4123.512 are de novo. Therefore, the

decision or order of the commission in favor of the claimant is not admissible as evidence during

the trial on the claimant's "right to participate." Furthermore, the evidence presented in the

common pleas court is not necessarily the same evidence presented at the administrative level,

In the court proceedings here, for instance, counsel took depositions to further develop the facts.

The Administrator does not take an active role in employer appeal cases. In those cases,

the Administrator or the commission has allowed the claimant's claim or medical condition at

the administrative level. Even though the Administrator or the commission xuled in favor of the
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claimant, the claimant must file a Complaint in response to the employer's appeal, In that

Complaint, the claimant is always the named plaintiff and the employer and the Administrator

are always the named defendants. The Administrator does not represent the claimant or the

employer in court proceedings. In this case, as in other employer appeal cases, because the

commission allowed the claim, the Administrator does not oppose Friebel's right to prove her

entitlem.ent to benefits in the common pleas court or the court of appeals.

In an employer's appeal, the Administrator's role is limited to monitoring the case. The

Administrator does not actively participate unless there is an unusual issue of law, one which

would affect the meaning and application of workers' compensation law in the state of Ohio.

Throughout the court proceedings before both the trial court and the court of appeals, counsel for

the injured worker and the employer cited the applicable law. There were no unusual statements

of law until the court of appeals' decision adopted or announced a so-called "dual intent"

doctrine.

'I'he Administrator's interest in the case is limited to the so-called doctrine of "dual intent."

Therefore, if the Court accepts jurisdiction, the Administrator should be designated as an

"appellant."

For all these reasons, the Court should not strike the Administrator's Memorandum in

R.esponse to Jurisdiction.
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