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I. INTRODUCTION

This Court has accepted jurisdiction to resolve a question which the Ninth District Court

of Appeals certified as arising from F'ed IlotneLoapi .Nlortg. Corp. v: S'chwartzrvald, 134 Ohio

St.3d 13, 2012-Ohio-5017, 979 N.E.2d 1214: "When a defendant fails to appeal from a trial

court's judgment in a foreclosure action, can a lack of standing be raised as part of a motion for

relief from judgment?"

In Schvvartzivald, the Court held that a plaintiff in a mortgage foreclosure action could

not cure a defect in standing by filing a post-complaint assignment of the note and mortgage. In

that case, the defendants raised the standing issue in their opposition to the plaintifi's summary

judgment motion and in their own summary judgment motion, and then directly appealed the

lower courts' adverse rulings to this Court.

I:n this case, thedefendants raised the standing issue in their answer, but failed to raise it

in opposition to the plaintiff's motion for summary judgment, and did not appeal the trial court's

adverse ruling. After the time for appeal had expired, the defendants raised standing in a motion

for relief from judgment. The Ninth District reversed the trial court's denial of that motion,

reasoning that because a lack of standing affects subject matter jurisdiction, the issue can be

raised at any time. Bank ofAm. v. Kuchta, 9th Dist. No. 12CA0025-M, 2012-Ohio-5562 (the

"Opinion"). The `Tenth District came to the opposite conclusion, PrVC Bcrnk, Nat'l Ass'n v,

Botts, 10th Dist. No. 12AP-256, 2012-Ohio-5383.

As set forth below, when a defendant raises a defense but does not appeal an adverse

ruling, res judicata precludes a defendant from then basing a post-judgment motion on that

defense. This rule applies even if the defense was based on standing. The Court should answer

the certified question with a direct response: "No."



II. STATE141ENT OF FACTS

This case has some similarities to Schwartzwald, On December 19, 2002, the Defendants

George and Bridget Kuchta (the "Kuchtas'") executed a promissory note ("Note") in favor of

Wells Fargo Home Mortgage, Inc. for the principal amount of $650,000. Complaint, ¶ 1; Ex. A.;

Affidavit of Herman John Kennerty ("Affidavit"), ¶ 2 and Ex. A. To secure repayment of the

Note, the Kuchtas executed a mortgage ("Mortgage") against 422 Eastwood Road, Hinckley, OH

(the "Property'"). Complaint, ¶ 2; Ex. B; Affidavit, ¶ 2; Ex. B. On December 24, 2002, the

Mortgage was recorded. Id

On June 1, 2010, Plaintiff Bank of America filed the Complaint in this case, which

included as exhibits the Note and Mortgage. Complaint, Ex. A and B. On June 10, 2010

(following the Complaint), Wells Fargo Bank, N.A. (as successor by merger to Wells Fargo

Home 'vioi-tgage, Inc.) executed an Assignment of Mortgage ("Assignment") assigning the Note

and Mortgage to Bank of America. Notice of Filing Assignment of Mortgage, filed August 10,

2010. On June 23, 2010, the Assignment was recorded. Id.

On July 2, 2010, the Kuchtas, acting pro se, filed an Answer asserting that "[t]here is no

proof in the Foreclosure Complaint that the Plaintiff owns or was assigned my mortgage."

Answer, 1.

On August 10, 2010, Bank of America filed a Motion for Summary .Iudgment and

Affidavit seeking judgment for the balance due on the Note and to foreclose the Mortgage.

Motion for Summary Judgment, 2-4. And ttiat is where the similarities to Sclzu,artzwald end.

The Kuchtas did not respond to the Motion for Summaiy Judgment. On June 27, 2011,

the Trial Court granted the Motion and entered a final Judgment and Decree in Foreclosure

("Final Judgment"). Judgment and Decree of Foreclosure. The Kuchtas did not appeal.
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On September 7, 2011, the Trial Court set a Sheriff's Sale for the Property for September

29, 2011. On September 23, 2011, the Kuchtas filed a "60(B) Motion to Vacate the Judgment of

Foreclosure" (the "60(B) Motion"). The 60(B) Motion argued that because the copy of the Note

attached to the Complaint did not contain an indorsement to Bank of America, the Note was

never negotiated to Bank of America and the Final Judgment should be vacated. Id, at 4.

On September 29, 2011 (before &hivartzwald), the Trial Court denied the 60(B) Motion.

Jiidgment Entry. The Trial Court found that the Kuchtas had not presented a meritorious defense

or evidence of fraud under Civ.R. 60(B) (3). Id, at 10. The 'Trial Court reasoned that the

Assignment also assigned the Note, and that this was sufficient. Id. at 8-1 U.

The Kuchtas' appeal was delayed because they filed for bankruptcy. Notice of

Banki-uptcy F, iling, filed September 29, 2011. On March 23, 2013, after the bankruptcy was

dismissed for failure to make payments, Bank of America filed a Motion to Reactivate. On

March 26, 2012, the Trial Coui-t reactivated the case. Entry Reactivating Case for Postjudgment

Proceedings Only.

On April 12, 2012, the Kuchtas filed a notice of appeal from the Trial Court's denial of

the 60(B) Motion. On December 3, 2012, the Ninth District reversed the Trial Court, holding

that the 60(B) Motion "contained operative facts warranting relief from judgment" under

Schwartzwald. Opinion, ¶¶ 15-16, Recognizing that this holding was contrary to the decision of

the Tenth District in Botts, the Ninth District certified thequestion at issue here: "When a

defendant fails to appeal from a trial court's judgment, can a lack of standing be raised as a part

of a motion for relief from judgment?"

-3-



III. ARGUMENT

The Certified Question

When a defendant fails to appeal from a trial court's judgment in a foreclosure
action, can a laclc of standing be raised as part of a motion for relief from
j udgment?

ApPellant's Propositions of Law in Response to the Certified Question

Res judicata bars a defendant who participated in litigation from using a post-
judgment motion to contest standing.

2. When a party who participated inlztigation could have raised an issue as part of a
direct appeal but did not do so, that party cannot extend the time for filing an
appeal by using that issue as a basis for a motion for relief from judgment.

A. Schwarttiwold.

In Scltwartzri,ald, Federal Home Loan Mortgage Corporation ("Freddie Mac") filed a

foreclosure complaint to which the defendants timely filed an answer, raising lack of standing as

a defense. &hwartz-wald, 2012-tUhio-5017, at T1. 11, 13. The defendants then moved for

summary judgment on the grounds that Freddie Mac lacked standing, Id. T'he trial court denied

the defendannts'motion and instead entered summary judgment in favor of Freddie Mac. Id., ^j

14. The defendants timely appealed. Id.,;' 15.

The Second District affirmed, holding that even though the evidence did not show that

Freddie Mac had standing when it filed its complaint, the defect was cured "by the assignment of

the rnortgage and transfer of the note prior to entry of judgment." Id., ^(15. "I'he defendants

timely filed a direct appeal to this Court, and asked the Court to resolve a conflict on whether a

defect in standing could be cured by a post-complaint assignment. Id. This Court reversed the

Second District, and held that to invoke the jurisdiction of a common pleas court, Freddie Mac

had to show standing as of the filing of the complaint. Id., , 4.

-4-



In AS`chrti)artzwalcl, the CoLzrt was not faced with the two issues which this certified

question presents: (a) can a defendant participate in litigation and contest the plaintiff's

standing, lose on the merits, fail to appeal, and then collaterally attack the judgment based on a

lack of standing; and (b) cari a defendant fail to timely appeal a trial court's adverse ruling, but

then essentially extend the time for appeal by filing a post judgment motion based on an issue

which could have been raised during an appeal? The answer to both questions is "no."

B. Res judicata bars a defendant who participated in litigation from using a
post-judgment motion to contest standing.

"Res judicata is applicable to Civ.R. 60(B) motions." Coulson v. Coulson, 5 Ohio St.3d

12, 17, 448 N.E.2d 809 (1983). Res judicata precludes a defendant from using a post-judgment

motion to re-litigate an issue that was in controversy during the case. State ex rel. Dewine v.

Helms, 9th Dist. App, No. 26472, 2013-Ohio-359; 1Vkurunziza v. Nyamusevya, 10th Dist. No.

ll AP-222, 2011 -Ohio-6133, T 12;13oai-dman Canfzeld Ctr., Inc. v. Baer, 7th I3ist. App, No. 06-

MA-80, 2007-Ohio-2609.

These principles do not change because the issue is one affecting subject matter

jurisdiction:

The "bootstrap" doctrine normally operates to foreclose a collateral attack upon
the jurisdiction of a court that has rendered afina1 judgment. Its premise is that
every courthas jurisdiction to decide its own jurisdiction, unless the legislature
has decided otherwise. When a court has jurisdiction to decide an issue, it has the
power to decide wrongly as well as rightly. Even if its decision in favor of its
jurisdiction is erroneous, it is valid. It may be reversed on appeal, but if an appeal
is not taken, the decision stands, and is binding. The second half of the bootstrap
doctrine premises that any unappealed decision is res judicata in subsequent
litigation. Since the trial court has jurisdiction to decide its own jurisdiction, its
decision is not void but is, on the contrary, res judicata, unless policies of res
judicata indicate otherwise. Ifthcsame reasoning isfollovved in motions after
final judgment under Civ.R. 60(B), it could be said that when the trial court has
jurisdiction to decide its olATn jurisdiction, any judgn7ent it renders is not void at
all, but is at most erroneous and reversible upon appeal only,

Sturgill v. Stzargill, 61 Ohio App. 3d 94, 100-101, 572 N.E.2d 178 (2nd Dist. 1989).
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The American Law Institute also adopts the approach that if a question of subject matter

jurisdiction is raised, the court's judgment is binding and cannot be collaterally attacked.

Restatement of the Law 2d, Judgments, § 12, cmt. c (1982) ("Subject mattefa jurisdiction actually

Zitigated in original action. When the question of the tribunal's jurisdiction is raised in the

original action, in a modern procedural regime there is no reason why the determination of the

issue should not thereafter be conclusive under the usual rules of issue preclusion."). See also

Stoll v. Gottlieb, 305 U.S. 165 (1938), rehrg, denied, 305 U.S. 675 (1938), Restatement of the

Law 2d, Judgments, § 12, Illustration 2 and Rindfleisch v. A.F"l; Inc., 8th Dist. App. Nos. 84551,

84897, 84917, 2005-Ohio-191, T, 8("The jurisdictional determination becomes binding in

collateral actions between the same parties or their privies even if the determination is erroneous

on the facts and the law.").

Ohio courts have applied these principles. In Sturgill, the husband admitted in his answer

that his wife had been an Ohio resident for six months prior to the filing of an action for divorce,

the trial court granted the divorce and the husband did not appeal. After the time for appeal

expired, the husband filed a motion to vacate the judgment because the wife was in fact a

Virginia resident; with the result that the trial court lacked subject matter jurisdiction. The

Second District affirmed the trial court's denial of that motion: "Appellant does not contest that

the trial couit had subject matter jurisdiction to grant divorces generally. The pleadings and the

testimony demonstrate `apparent' residency compliance." Sturgill, 61 Ohio App. 3d at 104.

``The court in its final judgment determined plaintiff had met her jurisdictional requirement of

residency. Appellant did not appeal the final judgment of divorce. As such the court's judgment

is now final and subject to the principles of res judicata." Icl at 103.
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Res judicata not only attaches when issues of subject matter jurisdiction are directly

raised by the participants in the litigation, it also applies if the defendant participates in the

litigation but does not contest subject matter jurisdiction and then does not appeal:

Even if the isstie of subject matter jurisdiction has not been raised and determined,
the judgment after becoming final should ordinarily be treated as wholly valid if
the controversy has been litigated in any other respect. The principle to be
applied in this situation is essentially that of claim preclusion, particularly the
proposition that a judgment should be treated as resolving not only all issues
actually litigated but all issues that might have been litigated.

Restatement of the Law 2d, Judgments, § 12, cmt. d.

The only time that res judicata does not bar subsequent attacks on subject m.at-ter

jurisdiction by those who participated in the litigation is when the court rendering judgment

plainly lacked subject matter jurisdiction over the type of dispute at hand. As the American Law

Tnstitute puts it: "The subject matter of the action was so plainly beyond the court's jurisdiction

that its entertaining the action was a manifest abuse of authority." Restatement of the Law 2d,

Judgments, § 12(l).

Unless a court never had the ability to adjudicate the type of dispute at all, society's

interest in finality of judgments outweighs a party's erroneous invocation of a court's jurisdiction

in a particular instance. Again, the American Law Institute explains:

[W]hen the issue of subject matter jurisdiction has been only implicitly resolved
through a judgment on the merits, and then is raised through an attack on the
judgment, it signifies that the adversary system failed to bring forward a highly
relevant issue in the original proceeding. If the belated contention about lack of
jurisdiction could be rejected out of hand on its merits, the question of its being
res judicata would not have much practical significance. It is when the belated
contention about subject matter jurisdiction indeed has some substantial merit,
rather, that the application of the rules of res judicata has real effect and hence
poses a genuine dilemma. The question is whether to permit, in the interest of
securing conformity to the rules of jurisdiction, the revival of a question that
attentive counsel should have raised in the first instance. The situation is
therefore not simply one of relitigation; to the contrary, it partakes of some

-7-



aspects of a challenge to subject matter jurisdiction following a default judgment.]
See Comment e.

The interests primarily at stake in resolving this question are governmental and
societal, not those of the parties. By hypothesis the parties had earlier opportunity
to litigate the question of jurisdiction and thereby to protect their interest in the
observance of the rules governing competency. They also had their day on the
merits, even if before a body whose authority is now in doubt. To allow one of
them to raise the question of subject matter jurisdiction after judgment is in the
effect to make him a public agent for enforcing the rules of jurisdiction. But the
public interest, though substantial, also has its protectors in other litigants on other
occasions, who will have opportunity and incentive to object to the excess of
authority if it is repeated.

The question therefore is whether the public interest in observance of the
particular jurisdictional rule is sufficiently strong to permit a possibly superfluous
vindication of the rule by a litigant who is undeserving of the accompanying
benefit that will redound to him. The public interest is of that strength only if the
tribunal's excess of authority was plain or has seriously disturbed the distribution
of governmental powers or has infringed a fundamental constitrational protection.

Restatement of the Law 2d, Judgments, § 12, cmt d.

Ohio courts have been faced with these circumstances too. In Mantho v, Board of Liqaror

Coratrol, 162 Ohio St. 37, 120 N.I;.2d 730 (1954), the Board of Liquor Control denied the

applicants' petitions for a liquor license, and they appealed to the common pleas court, which

granted the licenses. The Board appealed to the Tenth District, which reversed. During the

appeal, the applicants did not raise any issue about the Board's standing to appeal.

However, after they lost, the applicants filed common law motions in the Tenth District to vacate

the judgments, arguing that they were void because the Board had no right to invoke the Tenth

District's appellate,jurisdiction. The Tenth District granted both motions. This Court reversed,

1 The Restatement of the Law 2d, Judgments, does not present a firm rule on how to address a
collateral attack on subject matter jurisdiction defects when the defendant did not appear, a
default judgrnent is entered, but the defendant did not timely appeal. Restatement of Law 2d,
Judgments, § 12, cmt, f. As the American Law Institute notes, most cases where these issues
have been raised were resolved on other grounds. .Id. Since the Kuchtas appeared and defended
this case, whether res judicata attaches to a default judgment which is served on the defendant
and from which the defendant did not appeal is not before the Court today.
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reasoning that the Tenth District had subject matter jurisdiction over the type of dispute-an

appeal from an adverse ruling by a court of common pleas-and that any defect in the invocation

of that jurisdiction could not be raised in a post-judgment motion. 1l^lantho, 162 Ohio St. at 41-

44, citing 39 American Jurisprudence 979, Section 106.

In VVitale v. Connor; 5th Dist. App. No. CA-671, 1985 Ohio App. LEXIS 8004 (June 10,

1985), the Bureau of Worker's Compensation ("BWC") tried to vacate a common pleas court

judgment because the employee did not file the notice of appeal within fifteen days of the State

Personnel Board's order, claiming that this deprived the common pleas court of subject matter

jurisdiction. Citing the principles in the Restatement of the Law 2d, Judgments, the Fifth District

held that because the BWC had the opportunity to raise the issues before judgment or on a direct

appeal from the judgment, it was precluded from doing so in a post-judgment motion.

Lower courts have applied these principles to foreclosure actions. In JPMorgan Chase

Bank Tr. v. Nlurphy, 2d Dist. App. No 23927, 2010-Ohio-5285, the borrower attacked a

foreclosure judgment on the grounds that the trial court did not have subject matter jurisdiction

because the plaintiff did not have standing. The Second District rejected that attack; in a

concurring opinion, Judge Froelich summarized the issue nicely:

But this is not a situation where a municipal court grants a real estate foreclosure.
Rather, the foreclosure was rendered by the General Division of the Common
Pleas Court which has the power and authority (i, e., the subject matter
jurisdiction) to grant foreclosure judgments.

It is a totally different matter to assert, as do the Appellants, that the Common
Pleas Court should have been aware that one of the parties to the litigation-over
which the court had subject matter jurisdiction-was not a real party in interest
and lacked standing to participate in the litigation. If that were the situation, such
contention should have been brought to the attention of the trial court and [it]
would have been addressed.
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Murphy, 2010-Ohio-5285,23-24 (Froelich, J., concurring). See also State exr-el, Henderson

v. Maple Heights Civil Service Com., 63 Ohio St.2d 39, 41, 406 N.E.2d 1105 (1980) (holding

party who failed to pursue appellate remedies could not collaterally attack a jurisdictional

determination); Dwyer v, Thompson Tawnship Volunteer Fire Dep 't, I 1 th Dist. App. No. 1397,

1988 Ohio App. LEXIS 3643, *4-5 (Sept. 9, 1998) (A party is "barred from collaterally attacking

the judgments of the lower courts on the grounds of an apparent lack of subject matter

jurisdiction when he had failed to pursue his right to appeal on that issue.").

Ohio courts have also applied these rules when the trial court never had jurisdiction over

the type of dispute. State ex rel. rl'layf eld Heights v. Bartunek, 12 Ohio App.2d 141, 231 N.E.2d

326 (8th Dist. 1967). In that case, a probate court entered a consent judgment in a declaratory

judgment action holding that a municipal zoning classification was invaiid. Because the probate

court never had jurisdiction over that type of dispute in the first instance, a collateral attack on

the consent judgment was permitted. Bartunek, 12 Ohio App.2d at 149.

Here, the Kuchtas raised the issue of standing in their Answer. Answer, p. 1. The Trial

Court expressly found that the Kuchtas owed Bank of America the balance due under the Note,

and that Bank of America was entitled to enforce the Mortgage. Final Judgment, pp. 2-3.

I-laving directly raised the issue of standing during the case, res judicata precluded the Kuchtas

from again raising standing in a post-judgment motion. Restatement of the Law 2d, Judgments,

§ 12, cmt. c; Sturgill, 61 Ohio App. 3d at 100-101. This is true even if the lack of standing

would have affected the Trial Cot2rt's subject matter jurisdiction. Icl.

This would have also been true even if the Kuchtas had never raised the issue of standing

as a defense. A common pleas court had subject matter jurisdiction over foreclosure actions

(R.C. 2323.07), and a court's implicit finding of jurisdiction is subject to res judicata.

-10-



Restatement of Law 2d, Judgments, § 12, cmt d. Having participated in the litigation prior to the

entry of Final Judgment, res judicata precludes the Kuchtas from raising a"Sc•htwartzlvald" issue

in a post judgment motion, even if they had not previously raised the issue at all.

The practical eonsetluences of a contrary rule would be significant. If the law were

otherwise, a defendant could enter an appearance in a case, raise standing as a defense, and then

"test the waters" to see if there are other viable defenses. Having lost, the defendant could then

try to get a second attack by filing a post-judgment motion.

Even worse, the defendant could deliberately keep the defense in their "back pocket," and

never raise the issue at all. If the defendant loses on those other theories, they could always

come back later and claim that the plaintiff lacked standing in a post-judgment motion. Every

court action would be followed by a second court action to see whether the court in the first

action had jurisdiction. No judgment would ever be final. That is not and should never be the

law.

In this case, the Kuchtas affrmatively raised the issue of Bank of America's standing,

and the Trial Court determined that Bank of America was the appropriate plaintiff, and had

standing. If, as the Kuchtas contend, the Trial Court erred in entering the Final Judgment

because Bank of America lacked standing, their remedy was to appeal the Final Judgment. They

did not do so, and res judicata precludes the Kuchtas from now raising the issue in a post-

judgment motion. The Court should answer the certified question in the negative.

C. When a party who participated in litigation could have raised an issue as
part of a direct appeal but did not do so, that party cannot extend the time
for filing an appeal by using that issue as a basis for a motion for relief from
judgment.

The Ninth District's question should be answered "no" for a second, but related reason:

the relationship between post judgment motions and a timely filed appeal. For two reasons,
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motions for relief from judgment were never intended to displace the filing of an appeal, or to be

a substitute for an appeal.

First, it is the "function of the appellate courts to correct legal errors committed by the

trial court." Wells Faygo Bank, N.A. v. Srnith, 10th Dist. App. No. 09AP-559, 2009-Ohio-6576,

11, citing Elliott v. S'meacll4^f^g. Co., 4th Dist. App. No. 08CA13/08AP13, 2009-Ohio-3754. A

movant must base a motion for relief from judgment on new grounds "rather than use the

arguments it lost under the judgment as the basis for relief," Srnith, 2009-Ohio-6576, ¶ 11; see

ulso 7'okar v, Tokar, 8th Dist. App. No. 93506, 2010-Ohio-524, ^,, 10; Zerinsky v, Fishey°, l lth

Dist. App. No. 2004-L-13 3, 2005-Qhio-5761,^( 17.

In Elyria TownshipBtlof'Trustees v. Kerstetter, 91 Ohio App. 3d 599, 632 N.E.2d 1376

(9th Dist. 1993), the defendant filed a motion for relief from judgment based on the same issues

litigated during the action. The trial court granted the motion. The Ninth District reversed,

holding "[i]f the township was dissatisfied with the trial court's evaluation of those arguments, it

should have appealed. Therefore, since the township alleged no new grounds to justify relief, it

failed to demonstrate the second [GTE Automatic Electric, Inc. v. ARC Industries, Inc., 47 Ohio

St.2d 146, 351 N.E.2d 113 (1976)] factor, that it is entitled to relief under one of the grounds

stated in Civ.R. 60(B)." Kerstetter, 91 Ohio App. 3d at 602.

This rule also applies to errors that were in the record and from which an appeal could

have been taken, even if they were not raised during the case. DaimlerChrysler Fin. Servs. N,

Am., LLC v. Hursell Unlimited, Inc., 9th Dist. App. No. 24815, 2011-Ohio-571, ¶ 17 (quoting

Murphy-Kesling v. Kesling, 9th Dist. App. No. 24176, 2009-Ohio-2560, ¶ 15) ("This Court has

repeatedly held that `[e]rroxs that could have been corrected by a timely appeal cannot be the

predicate for a motion for relief from j udgment. "'). "A party may not use a Civ. R. 60(B) motion
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as a substitute for a timely appeal." Doe v. Trumbull County Children xServiceas Bd., 28 Ohio

St.3d 128, 502 N.E.2d 605, paragraph 2 of the syllabus (1986). Where a party elects not to

appeal a finaljudgment,itmay not later challenge the judgment under Civ.R. 60(B) using

grounds that could have been raised in an appeal from that judgment. Doe, 28 Ohio St.3d at 131.

And that leads to the second reason for the rule: if a party could use Civ.R. 60(B) to re-

argue matters that were raised, or to correct errors already in the record, a post-judgment motion

would effectively extend the time for appeal. The Fifth District put it this way:

Civ.R. 60(B) was intended to provide relief from a final judgment in specific,
enumerated situations and cannot be used as a substitute for a direct, timely
appeal. [Citation to Doe omitted]. "If a party raises the same question in a Civ.R.
60(B) motion as [it] could have raised on a direct appeal, [that party] could get an
indirect extension of time for appeal by appealing the denial of the Civ.R. 60(B)
motion."

LSF6 Mercury Reo Invs. v. Garrabrant, 5th Dist. App. No. 11 CAE040037, 2012-Ohio-4883,

fi 15, citing 1Vewell v. White, 4th Dist, App. No. 05CA27, 2006-Ohio-637,'[ 15 and Parke-

Chapley Constr. Co, v. C'herrington, 865 F.2d 907, 915 (7th Cir. 1989).

The fact that there has been a subsequent change in the law is not an exception to these

principles. Doe is a good illustration. In that case, in April 1983, the trial court had dismissed a

complaint on the grounds that it was barred by sovereign immunity. Doe, 28 Ohio St.3d at 128..

The plaintiff did not appeal. Id. In July 1983, this Court decided Enghauser 1t^IM,fg, Co. v.

Erik;ss•on Engineering Ltu'., 6 Ohio St. 3d 31, 451 N.E.2d 228 ( 1983), and held that sovereign

immunity was not a bar to certain claims. Doe, 28 Ohio St.3d at 136. In November 1983, the

plaintiff filed a Rule 60(B) Motion, arguing that this Court's decision in E_nghauser was grounds

for relief from judgment dismissing the complaint. This Court made plain it was not:

The rationale which compels the rejection of appellee's argument is clear-that
being the strong interest in the finality of judgments. To hold otherwise would
enable any unsuccessful litigant to attempt to reopen aiid relitigate a prior adverse
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final judgment simply because there has been a change in controlling case law.
Such a result would undermine the stability of final judgments and, in effect,
render their enforceability conditional upon there being "no change in the iaw."
Moreover, acceptance of appellee's attempted employment of a motion under
Rule 60(B) would do violence to the well-settled principle that "* * * [t]here must
be an end to litigation someday, and free, calculated, deliberate choices are not to
be relieved from."

Doe, 28 Ohio St.3d at 131, quoting Parks v. U S. Life & Credit Corp., 677 F.2d 838, 841

(I lth Cir. 1982) and Acker•mann v. United States, 340 U.S. 193 (1950). See also

Manthos, 162 Ohio St, at 45-46 ("There must be an end to litigation. Stability of the law

requires finality of decisions of the courts. These fundamental principles can not be

qtiestioned. The position taken by the appellees in the present proceedings is inconsistent

with such fundamental conceptions.").

In this case, the Kuchtas raised the issue of standing as a defense, and could have

appealed from the Trial Court's adverse ruling. They simply did not do so, and cannot use a

post-judgment motion as a substitute for appeal. Kerstetter, 91 Ohio App. 3d at 602; Smith,

2009-Ohio-6576, i, 11; Tokczr, 2010-Ohio-524 at ^ 10; Zerinsky, 2005-Ohio-5761 at 1j 17.

Similarly, the 60(B)1_Vlotion was based on evidence that was in the record; in fact,

the 60(B) Motion is based on the assertion that the evidence in the record did not support

standing. 60(B) Motion, 2-4. While that is a perfectly appropriate assignment of error on

an appeal (Schwartzwald. 134 Ohio St.3d at ¶ 38), it is not a basis for a post-judgment

motion. LSF6 Mercury Reo Invests., 2012-Ohio-4883 at ¶ 15.

The fact that the law enunciated in Schwartzwald differed from the law in the

Final Judgment does not change this result. The Trial Court entered the Final Judgment

in June 2011. At that time, the law in the Ninth District was that a defect in standing

could be redressed by a post-filing assignment of mortgage. Bank o.f N: Y. v, Stucrrt, 9th
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Dist. App. No. 06CA008953, 2007-Ohio-1483, T 9; InqylV7ac Fed. Bank, FSB v. OTM

Invs„ Inc., 9th Dist. App. No. 10CA0056-1VI, 2011-Ohio^ 3742; Cent. !Liortg. Co. v. Elia,

9th Dist. App. No, 25505, 2011-Ohio-3188; Deutsche Bank Nat'l Trust Co. v, Traxler,

9th Dist. App. No, 09CA009739, 2010-Ohio-3940,*1; 1 I; Argent 11ortg. Co., LI,C v.

Phillips, 9th Dist. App. No. 24979, 2010-Ohio-5826. Schwartzwald made clear that the

rule that was followed in the Ninth District wasincorrect. 134 Ohio St.3d at ; 38.

But this Court's post-judgment decision in Schwar°tzwald was not a basis for a

post-judgment motion. Doe, 28 Ohio St.3d at 131. To the contrary, the 60(B) Motion

was premised on the assertion that the documents in the record prior to the entry of the

Final Judgment did not show standing as of the date the Complaint was filed. 60(B)

Motion, 2-4. The remedy for that supposed error was a direct appeal from the Final

Judgment, not a post-judgment motion. The Kuchtas did not file that appeal, and cannot

use Civ.R. 60(B) to stretch into eternity their time for appeal. Doe, 28 Ohio St3d at 131.

The Ninth District turned these principles on their head. Parties cannot use a post-

judgment motion as a substitute for appeal, or to stretch out their time for appeal. T'his is true

even if this Court later adopts a different rule of law than was previousllv followed in that district

court of appeals. The Court should answer the certified question in the negative.

IV. CONCLUSION

While Schwecrtztivald clarified the dispute among the appellate districts as to whether

standing could be cured by a post-complaint assignment, it did not address the questions that this

case presents. The law has a strong interest in protecting the finality of judgments; all things,

pai-ticularly litigation, must come to an end.ln this case, any challenge to defects in standing
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was barred by res judicata, and the Kuchtas could not use the 60(13) Motion to extend their time

for appeal.

"When a defendant fails to appeal from a trial court's judgment in a foreclosure action,

can a lack of standing be raised as part of a motion for relief from judgment?" In cases like this

one, where the defendant appeared and participated in the litigation, this Court should hold that

the answer to the certified question is no.

Respectfully submitted,

^J. pt-x G-- _
Scott A. King (40037582) (COC..rNSEL OF RECORD)
Terry W. Posey, Jr. (#0078292)
THOMPSON HINE LLP'
Austin Landing I
10050 Intaovation Drive, Suite 400
Miamisburg, OH 45342
Telephone: (937) 443-6560
Facsimile: (937) 443-6635
Terry.Posey@Thompsonhine.com
Scott. Kingg"I'hompsonhine. com

Atiordzeys for .F'laiaatiff-Ajzpellant, Bank c1f'Anaeraca;
N'.A.
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Noticc of Certified Canflact of A^ eilant Bank ut'Arnerica N.A.

Appc:llan'= Bank of America, N,A. ("Bank of America" j gives notice that on January 22,

2013, the Medina Coixsity Court of Appeais, "Ninth Appellate District, en.tered in Case No.

12t:A0025-M a.Iaurnat Entry (attached as ":Ex'ctibit A") certiFying the following question

pXZrsuarzt to App,R. 25:

When a detendant fails to appeal from a trial cctttrt"s jtidgment in a foreclosure

action, can a lack of standing be raised as part of a motion for relief freni

judgment?

A copy of'the Ninth Appellate I3istrict's Decision and 3aurnai Entry dated December 3, 2012 is

attached as "Exhibit B";

The Ninth District certi-tiecl the conflict based on the Tenth District C'otirt of Appeals'

(iecision in P:VC Rank, A'atl, Assr,. v. Botts, 10trs Dist. i`1o. 12AT' 256, 2012-0hia-5383 ^attacheci

as "k?,xhibit C")

Fursuant toS,Ct. Prac. R, 8.01, a copy of the Entry certifying the conflict, the underlying

clecision, and ttie conflict case are all attachecl,

Respectfully subnmitted,

Scott A. King (0037582)
scott. king^tli.oanpsonhine, cotn
Terry W. 1'vsey,Jr, (0078292)
terry.posey@thopipson^?i^:e.com
`I'f1O':vIPS()N H1NE LLP
10050 Innovttt`ron Drive
Suite 400
Dayton, Ohio 45342
`I'elephone. (937) 44346560
Facsimile: (937) 443-6635

,lttornevs fvr PlcrirrliAlipellat7t
Bank ofAmer•iccr, 1V.A,

z
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Grace Doberdruk
Daaui, I3oberclru:k & VJellcr^ LLC
4600 Prospect Aventie
Cleveland, C?3iicr 44103

Ja__-z
Terry W. Posey
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OP ANffi12XCA, N,A

h :^ . ^ ^ G^UN Y

Appellee

v.

GE M. KUCHTA, ct al,

Appellants

C.A. No. 12CA0025-M

a'^3ita^'il

1

Jt,3C 3"fdNAL ENTRY

Appellee has movcd, pursuant to App.P., 25, to cextify a conflict bat«esn the

ent in this case, which was joumalized on December 3, 2012, and thcaudgment of the

I3istrict Court of Appeals in PNC Bank, N.A v. Botts, Ift Dist. No. 12A.P-256,

22-Qhio-5383, Appellants have opposed to the motaon.

Article IV, Section 3(B)(4) of the t7hio Coftstituti;On requ°sres this Court to certify the

d of the case to tbe ahio Suprerne Gourt whoncver the "judgment is in conflict

the judgment pronounced upon the sa= quotion by ax ►y other cown of appeals of the

* *s ,<°Mhe alleged conflict must be on a rule of law - not facts." Whitelock v:

Bld'g. Co., 66 Ohio St. 3d 594, 596 (1993).

Appellee has proposed that a conflict exists between the districts on the following

wlicn a defendant faxls to a,ppcal from a trial coux`t's;judgmeMt in a foreclosure
action, can a lack of standing be raised as part of a motion for a relief from

judgxnent7

e find that a conflict of law exists; therefore, the motion to certify is granted.

ud^e
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GO(1,^7 OF APPEALS
STATE OF OHIO } IN 7'1-iE COURT OF APPEALS

)ss; E 2 DE-G ° 5}'N (NINTliJtIX3ICIA.L DISTRICT

COUNTY OF MEDINA DAY10 B. 4>7JsW
q^T;

BANI^,. OF AMERICA 1'E^"s1^lA C Ctt^^3!'`^ tvo.. 12CA0025-M

Appe{}ee

V. APPFA.L. FROM JUDGMENT
ENTP1tED IN`fHE .

GEORGE Iv1, KUCHTA, et al. COURT OF COMMON PLEAS
COUNTY OF FviEI3TNA, tJFiltl

Appellants CASE No. iOCTV 10(33

I7E IS1 ' ANT1 J MIvAi: T^

L7ated; I:tecernhcr 3, 2012

WWI'MORE, Presiding Judge.

(^jI} Uefezidazst-Appe1lants, Gkarge and Bridget Kuchta, appeal frorn the judgment of

the Medina County Court of Common Pleas, denying their motiun for reEief from jucigrneni.

'T'h'ss Court rcvcrses.

{112'r ia 2002, .ApPellants fmanced a purchase of property in Hinekley, Ohio.

Appellants "eouteci a prorrrissory note for $650,000 in favor of Wells Fargo and securW the

no1e by a mortgage gtatiting a security irsterest in the propel4y to Wells Fargo.

{^3} 4rs June 1, 2010, Bank of America filed a complaint in foreclvscue, in which it

claimed to be the holder of the promissory note executed by Appellants ir, 2402. The note did

not contain any indarsezraents, Bank of America attached a copy of'+he mortgage and prornissnry

note. On luije 10, 2010, Wells Fargo executed an Assigrunent of h^^tortgage. 'I'he Assignment

staies that Wells Fargo :`does hereby se3t, assign, tzunster and set over unto Bank of Anierica * *

,1^
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*, a custain moctgage from [Appellants) * * *, together with the Promissory Note secured thereby

and re€erred to tlierein; and all sums of money due and to become due thereon, €ind secured by

the following real estate * **" This ass'agnment was recorded on June 23, 2010

(14) On July 2, 201a, Appel€ants filed an ans-weF pro se, in which they argued that the

complaant failed to show that Bank of America owned or was assigned their inortgage.

(%5) Subseyuently, Bank of America filed a motion €crr summary judgzxzent and an

affxdtivi? of l-lerman Jolia Kennerty in support< Kennerty, the Vice President of Loan

gctcurnentation for Wells Fargo, the servicing agcnt for Bank of America, stteted that Bank of

America is tFse hoidcx of Appellants' promissory note and rEiortgage and attasbed a copy of the

Assignment of Mortgage. Appellants did not oppose the motion for summary judgment.

{T,b} t'hrouglzout the following year, `gtlie tciourt conducted numerous scttlcmer^t

conferences in an attenipt to avoid fotec,losure and secure a loan modification for [Appell€utts);"

In June 2011, Bank of Axnerica determined tltat Appellants did not qualify for a loan

modificationo StiortIy thesmfter, the court granted T3ank of A.tnerica's motion for summary

judgment and sch€duled the property for a afic'riff's sate on September 29, 2011. No appeal was

filed,

{Iff7} On September 23, 2011, Appeltar.ts filed a motion to vacate judgment pursiaurt

to C:iv.R. 60(I3). The court denied their motion on Septeanbcr 29, 2011. `T'hat same day,

Appellants filed for bankruptcy, and the case was stayed until the bankruptcy action was

Attached, as exhibit C, to its aflidavit in support of its motion for summary }udgrnent is a copy

of the Assignment of Ntortgage. The covet page from the Medina Cotinty Recorder's offau;
notes the filing date as June 23, 2010, the dr,cumeiat t" e as an assignment, and the number of

pages as five. We note, however, that the following pages are not inoorporated into that cover
page or dake mmped. Appellants do not challenge the filing of the Assigtarnent.
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terminat.ed in March 2012, Appellants now appeal fraan the court's denial of their motion to

vacate jut1gnorit and raise one assignzraent of error for taur review.

II

k sig+ nt of Error

Il' WAS AN ABUSE OF f3ISt^,Rh^"I'IC1i"3 FOR THE TRJA.. COURT TO DENY

APPELLANTS' 60(B) MOTION Tt? VACATE W7't`Fit3T.J'I' I-TC3LDrNG A

HFARING(.]

In their sole assigvnent of error, Appellants argue the court erred by dcnying their
(^ 81

sncrtion for relicffrnrn judb7rnent without holding a hcaring, Wc agree.

{919} Civ,R. 60(B) provides:

On motion and upon such terrns as aF-e just, the caurt naay relieve a party or his
iegal representative from a final judgment, order or prOceeding for the following
reasvns: (t) mistake, inadvertence, surprise or excusable neglect; (2) newly
riiscoverec3 evidence which by due diligence cauld not have been discovered in

time to rno'Ye for a new trial under Rule 59(B); (3) fraud (whetllcr heretofore
denominated intrinsic or extrinsic), misrepresentation or other misconduct of an
adverse party; (4) the judgment has been satisfied, released or discharged, or a
prior judgment upon wlrich it is based has been reversed or otherwise vacated, or
it is no longer equitable that the judgment should have prospective a.pplicaticn> or
(5) any other reason justifyirsg relief froin thc judgme.nt. The motion shall be
made within a reasonable time, and for reasons (1), (2) and (3) not more than one
year after the judgment, order or proceeding was entered or taken. A motion
under this subdivision (B) does not affect the rinality of a judgmertt or suspend its

operation.

{1(10) To prevail on a motion far rel'aef from judg:rnent the moving party must

ciemoristrate that:

(1) tk,e party has a meritorious defense or claim to present if relief is granted; (2)
the party is entitled to relief under one of the grounds stated in Civ.R:. 50(B)(I )
through (5); and (3) the motion is made within a reasonable time, and, where the
gmuuds of re3ief are Giy.R. 6()(B)(1), (2) or (3), not more than one year after the
judgment, order or proceeding was entered or tsken.

C'sTE Autornatac E'7ec„ Inc. v. ARC lntlustries, Inc., 47 Ohio St.2d 146 (I976), paragraph two of

the syllabus. A moving party is not automaticaily entitled to a hearing on a motion for relief
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from judgment. FYrstj'tferit Bank, M.A. v. Reiaable Auto Body Co., 169 Uhio App.3cl. 50, 2006-

()hio-5056, ^ 10 (9th llist.), "CiJf the C`,iv.R. 60(B) motion contains allegations of ttperative facts

wlxich woul(i warrant relief fram judgment, the trial court should grant a heari;zg to take evidcnce

to verify those facts before it rrales on the motion." State ex rel. Richar'd i', Seidner, 76 Ohio

St.3d 149, 151 (1996).

{¶11} A trial court's decision to deny a motion for relief frorn judgcnent without holding

a hearing is miewcd for an abuse of discretion, 1d, at 152.. ,4t=cvrd Somani v; Dillon, Stth Dist,

No, 2839, 1994 WL 189773, * 1(IV[ay 18, 1994). An abuse of discretion implies that the court's

decision was unreasonable, a-'ritrary or unconscianable.
Blalcenr©re v. Bkakenrare, 5 Ohio S1.3d

217, 219 ( 1983).

{+^lZ} C3ne of Appellants' argaunents is that Bank of America did ncit have a valid

assignment of the mortgage ut the timc the complaint was filed, and therefore, lacked standing to

bring the foreelosure suit. 'I'hc Ohio Supreme Court has addressed this issue in a recent decisian,

r ed, flome Locan rl<Itge. Garp, v. ,Schwartzvald,
Slip t3ginion No. 2012-C)hzo-5E)17. -

(11113} "The Ohio Cor.stitution prcrvides in Article TV, Section 4(B): `7"lie courts of

cartuwlon pleas and divisions th^.̂ reof shall have such original jurisdictivzi aver all justiciuble

matters
and such powers of z-eYic.w of proceedings of admutistrative officers and a.8encies as may

be provided by (aw."' (Ernphasis sic.) Schwartx'n^uld at12a0.

,ther a party has a sut^i.cient stake in an otherwise justiciable contraversy to
Wl.c
obtain judisial resolution of that controversy is what has traditionally beett
referred to as the question of standing to sue. Where the party does not rely on

any specif"ic stntute authorizing invocation of the judiciaJ proccss, the questiQn of
standiztg depends on whether the pat`ty has alleged a personal sta^lce in the

outcome of thc controversy.
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(Internal quotations ornitted) 1d, at12i, quOting Cleveland v, Shaker Yts,, 30 Ohio St.3d 49, 51

(; 98'7), Standing is a}urisdictional matter and, therefore, must be cstablislred at the time the

,;omplaint is filed, Sctrrvartznvczld at 124.

(fl4) lf, at thecommencement of the action, a pl:iintiff does not have standing to invoke

the court's }rrri.sdiction, the plaintiff cannot "cur-e the lack of standing ^** by Zsubsequentlyj

obtaining an interest in the subject of the litigation and substituting itself as the real party in

intemst [pursuant to Giv.R.> 17(A)]." Id: at139. "The laek of strsnding at the commencement of

a foreclosure action requires dismissal of the complaint; however, that dz'srn
►ssal is not an

adjudication. on the meriis and is therefore without prejudice." id, at 140.

(^15) In light of the Ohio Suprcme Court's recent decision, we conclude Appellants'

b4Civ.R, 60(I3) motion contain(ed] allegations of operative facts which would wsrxant relief from

judgment." See Sotdner,
76 Ohio St.3d at. 151, We reverse and remand the case so that the trial

court may apply Fest; Home Loan Wtge. Corp. v. ,5clrrvartz4vatd, Slip Opinion No, 2012-(lhio-

5017.

iIT

(1,16) Appellants' assignrnent of error is sustained. The,judgment
of thc 'Medirta Co«.nty

Court of Cornmon
f'leas is reversed, and the cause is remanded for i'urtheti g=roceedictgs uonsistent

iN^i#h the foregoing opinion,

Judgment reversed,
and cuusa remaatded.

There wem reasonable grounds far this appeal.
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t'Je order that a special mandate issue out of this Cau:t, directing the Cauxt of Common

Pleas, Gottuty of Medina, Stnte of Ohio, to carry this judgmerrt into execut.ion. A certified copy

of this journal entry stktilt constitute the matsdate, pursuant to App.4L. 27,

Imrnediateiy upon the filing bereot this ciocarnent shall constitute the journal entry of

judgment, and it slaait be file stampod by the Clerk of the Court of Appeals at which time the

period fos review shall begin to run. Apis.i•:t. 22(C). The Clerk of the CoW of Appeals is

instzncted to m.ai1 a notice of entry of'tSzis judgment to ftse parties and to malce a notation of tlae

naaii`uog in the dockot, pursuant ta APp.R. 30.

Casts taxed to Appellee.

J3ET1H 'sNFI I1`.IYT:€7RR
FOR TH.G COURT

MOORE, J,
['^1^^.&

CAItR, J.
C. N :i:)R N ?vi LY.

^' ^--AAANC^=`^^'-

MARC E. DANN and GRACE DaBEItS)R.tITC, ftttorneys at I.ativ, far AgpelJants.

SCOTT A. KING and TERRY W. F'OSEY, JR., Attorney at Law, fvr A.pgelite.
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IN THF, COUKT C7I+ APPEALS OF OHIO

TENTH APPlCLLATE, DISTRICT

I'NC Bank,lvatianKl Association
cj p Select Portfolia °endcing, Inc.,

Plaintiif Appellee,
:2.At'-256

v. (C.P,C. No. aa[t'E-1-970)

Thomas N. Botts, Jr., (ItEGUiAR C.1'dXN`DAIt)

Dcfendant-Appellar3t;

Beth J, i3otts et ai,,

T7cfenclarats-Appel3ees.

I?E C ISIUN

Rendered ork November 20, 2012

MGlinchei/ Staft'ord PLLC', •Nloruccz Levine Lacks, and

,Iafnes S. Wertheim, for agpellee PNC Bank.

17ann, .t7oberdruk & Yt'ettert .I,Lc, .tVlarc E. .l3attrt, and Grace

Z)abe^drtak, for appellant.

A.I?MAL from the Franl:iin Cotinty Colirt of Common Pleas.

BROWN, P.J.
M 1} '.t'hurrias N. Botts, Jr., defen:clarit-appeIlant, appeals the judgznent of the

Tranklxn C c;unty Court of Common Pleas, in which the court deniecl his motion ta vacate

judgrnent pursuant to Civ.R. 6o(B) and motion to dismiss FtirspanC to Civ,R. 12(B)(1), and

found inoot his inotion to stay the sheri€Fs:saIe.

{jj 2} 011 December 27, zool, Botts and his wifc, Beth J. Botts, exeeuted a

promissory note in favor of First Franklin Financial Corporation ("First Franklin'? for
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$195,200. Also ori lhat date, Botts andhfs vdfe executed a mortgage that sec:urec3 the note

and encui-nberr:d the property located at 1329 Pantll,y-1'iaee, Westwn-ilie, Ohio 43081.'lite

mortgage indicated that the lerader was First Franklin. On September 15, 2,009, First

Franklin assigned the mortgage to Wells Fargo Bank, N.A., as Trustee for National City

Mortgage i:.o€an'l'rust 2005-1, Mortgage-Backed Certificates, Series 2005-1.

{$ 31 On January 21, 2011, PNC Bank, National rkssneitttion c/o Select t'orkfolio

Servicing, Tne. ("PNC"), plaintiff-appelleo, filed the present foreclosure action agailistt

Botts, ktis uffe, and other entities with iaaterests in the real property, iil:leging that the

mortgage conveys PNC an interest in the property, PNC is an entity entitled to enforce tiae

eiote, Botts and liis tvife had defaulted on the iiote, PNC had declared the debt due, and all

conditions precedent to PNC's abilitv to enforee the mortgage had been satisfied.

(N41 011 C?ctober 3, 4oa.i, PNC filed a motion for defatilt judl;rnent against Botts,

hi,s wife, and several otlier entities that had failed to file an answer or otYiemise defend.

On October 4, 2oti, the trial court granted PNC's motion for default judgm.en-t and

entered a judgment entry and deeree of fareclosure. A sEzerifPs sale was ordered to take

place on January i3, 2oi2.
{1 5) On Januazy t t, ?012, Botts filed a motion to stay tt3c sheriffs sate, Also on

JaTIUa.Cy 12, 2012, Bottsffled a motion to vacate ttIe judgment pllrshaTit toClv.R. 6o(B)

and niotior, to disnriss the complaint ptrrsuant to Civ,R. 12(B)(z)• The property was sold

on Jantiaiy 13, 2oi2. On Juntiary 25, 2012, PNC filed 5e.parate menu7randrz in opposition

to 13otts's motion to vacate judgment and motion to d.ismiss.

fi} On tw'ebg'uary 2x, -mi2, tlie trial court issued a decisioii de-nying Botts's

n7otion to vacate judgment pursizant to Civ.R. 6o(B) and motion to dismiss the cotnpIaint

pursuent to GiV.:R: 12(B)(z) and found znoat Botts's motion to stay the sheriffs sale. i`hc

trial court cteazied the motion to vacate judgmexrt on the ground that Botts failed to

sufficiently aliege fraud under Civ.R. 6o(B){3).'I'he wcrrt denied the motion to dismiss on

tiie ground that standing is not jurisdictional in the present matter. I'h.e trial court found

moot Botts's motion to stay the sherifi's sale because the sheriff's sale had already taken

place and the Civ.R. 6o(B)(3) motion upon which it was predicated was denied, Botts

a=atieals the judgrneiit of the trial court, asserting the ftillozving assignments of error:

A-13
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[I.1 TT `WAS AN ABUSE OF DISCRETION FOIt'TliE "T'i.^IAL
CC7ETR'iF 'FO DENY ANPEL.I.,,Aa^`5' 60(B) MOTION TO
VACATE ^tiTfHC3T1'I' HC)I.DINGA HENRING,

[II.; 'T'i-iR TRIAL COURT ERRI.:X) WIifaN DETERMINING
T11AT THE JUI3GIMEN'f.' WAS NOT PROCURED BY FP,.:A.Ull.

[IIIJ APPELLANTS DID NOT "W.A.IV-El THEIR I,A.CK OF
BTAI4TI?TNG I?EEENSE BECAUSE STAiNDING IS
JURT8T.7IG'I'TC?Iti7ALAND CAN NEVER I3E WAIVED.

3

(Sie passirrr.)

7} We will address Botts's first and second assignrrients of error together, as

they are related. Botts argues in his first assignment of error that titc.^ trial court abused its

discretion when it denied the motion to vacate pursuant to Civ.R> 6o(B) Ntiqthout holding a

hearing. Botts argues in his second assignment of error that the trial court erred when it

determined that the judgment was not procured by fraud. In order to prevuil on a rn.crtion

for relief from judginent under Civ.Jt. 6o(I3), the movant must demortstrate tliree prongs

of the CsTE, test, whicli are. {i) a meriterious 6laini or defense; (2) entitlt~anent to relief

under one of the five grounds listed in the rule; and (3) the timeliness of the motion. G77:

Autorr7citt'c Elec., Inc. v, ilRClndrtstrzes, hle., 47 Ohio St.2d 146, 150-53 0976).'I'his caur[

will not disturla a trial court's decision concerning motions filed under Civ.R. Go(ii) absent

;in abuse of discretion. Rose Cheuralet, Inc, v. Adeirns, 36 Ohio St,gd 17, 2v (1g88). An

abuse of discretion avnnotes an attitude by the court that is arbitrary, unconscionable or

unM':asenable. Stakexnore u.l3tnkemare, 5 Ohio 8t.3d 217 (1983).

f^ 8} `I'lie grounds for relief under Civ:R. 6o(B) are: (i) inistaKe, inadvertence,

surprise or excusable neglect; (2) newly discovere(i evidence which by due diligence could

not have been discovered irz time to move for a new trial under Civ,R. 59(E); (3) h'aud

(whether heretofore denominated intrinsic or extrinsic), rnisrepreserztation or other

n:iscvnduct of an adverse party; (4) the judgment has been satisfied, released or

discharged, or a prior judgzn:ent upon vvkaich it is based has been reversed or otherwise

vacated, or it is no longer equitable that the judgnlerlt sf,ould have prospective

applictitipn; or (5) a-ay otller reason justifying relief from the juc3.gment, 7'Ize rule further

provides that the motion for relief n-ztist be made within a reasonable time and that for
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reasons (r}, (2), and (3) it cannot be '-oade naere than ane year after the judgment, ordeer

or proceeding was entered or taZcen. C;iv>R, WB)a
f9f 9) 'Fhere i.s no requirement that a moving party submit avidentiary materials,

such as an affidavit, to support his or her anotioti for relief. Ad6-rrteit u, Baltimore, 3g Ohio

App.2d 97, 103 (8th Dist,.1974), But good legal practice dictrrtes that the moving party

strbrrrit relevant evidenec to deinanstrate operative facts, as si.fficient factual information

is necessary to waiTant a heariixg on the m<}tion. Id, at 104.

(+^ 1 a} However, a party who files a Civ.R. 6o(B) rriation for reliei'from,#udgment is

not autorziatically cntitled to a hearing oti the motion, id. at lv5. "If the muvarrt files a

motion for relief fronl judgri-3ent and it contains allegations of operative facts which would

warrant: relief under Civ.R. 6o(B), the trial court should grant a hearing to take evidence

and verif^ these facts before it rules on the anotioft," Id. 1vloreover, '"ji)t is an abuse of

d:iscretion for Uie trial court to overrule a Civ,R. 6o(B) motion for relief fxani judgment

^,ithaut first holding an evidentiary hearing Nvtrer•e the motion and aifidavits cantairi

allegations of operative facts which would warrant relief under C:iv.R. 6o(B)." I'rvinsUurg

Banking Co. u. lZ11EA Cansir, C;cr:, ln.c„ 9 C)hio App,3d 39 (gtli Dist.7983), sYllabtis,

^t 11} In the present case, Botts's motion to vacate vvas based upon fratrc3 under

C'iv.R, 6o(B)(3). Botts argues that, because he alleged a meritorious defense, it was an

abuse of discretion to d.eny him relief from judgment ivittreut a hearing. f3atts's

meritorious defense to the fareclasrare wa.s that PNC vs°as not the oNvner and holder of his

note and mortgage and, thus, had no right to foreclose. Bot-ts c,laians a lZearing,vould have

provided hizn the opportunity to challenge the authentitity of the dtieuments submitted

by MC, subpoena vvitnesses, address the "neva" version of his note and allangcs, and

confront FNC. Specifically, Botts argues that PNC never suhmitted the proper evidence of

ownership of the note and mortgage at the time the complaint was Filed. Botts contends

the note was never endorsed in blank or dixeetly to PNC by the cst=rginal lender, First

Franklin, so PNC was riat a proper holder of the note. iSutts also argiaes the assignment of

mortgage was to a securitized trust not registered with the Securities and Exchange

Commission ("SEC"), and inchrded no indication tl3at PNC was entitled to enforce it. T3Utts

also asserts that t.he mortgage attached to the complaint was granted to First E7ra.nldin,

and PNC was not mentioned in the mortgage. The assignment of mortgage attached to the
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cUtsrplaint, Botts contenris, was incapable of assigning the note because notes cannot be

assigned in Ohio; rather, they must be negotiated.
,$ 1Z} Alfihough in his brief Botts argues at length that. he presented a meritorious

defense under the first prong of the GTE test, the trial court agrec:d that Botts had

presented a xner3toT'ious ciefe:nse. "I'he court found there was a meritorious defersse that

PNC lacked standing to prosecute the underlying foreclosure action because the

documents attached to the ccarnplaint did not derrtonstrAte that PNC was the holder of the

note,
and the mortgage attached to the cocnplaint indicatzd that it i,r,as assigned to Wells

Fargo Bank, :`+. h., as Triistee for National City Mortgage Loan Trust 2005-1, Mortgage-

Backed Certificates, Series 2oo5-z. "1'he court also indicated it did not consider tlte

docuinents attached as exhibits A and B to PNC's ziremorarida contra because they were

sznauthen.ticatcd and not relevant to the state of the documentation at the time of default

judgment.
('( 13} The trial court also agreed that Botts's motion to vacate was timely under

the third prong of the GTE test. The court concluded that ttiree months was not an

unreasonable arxaount of time, especially in light of the fact thtit the motion was filed prior

to the sherifPs sale.
{Tj 14} However, as explained above, to Nvarrant a hearing on a Civ,R. 6o(B)

inUtidax, iiot-ts was also required to allege operative facts justif^ing relief under any of the

groitnds set forth in Civ,tt. 6o(8)(t) through (5).
See Thompson v. Dudson-73zvmpson,

8th IJist. Nv. 90$14, 2008-C3hia-4710, ^22 (trial court did not abuse discretion in denying

motion for relief from judgment without a tiearing where appellant failed to ailege

operatx've facts justifyiEig relief under any of the grounds set forth in Civ.R. 6o(B)(Y)

tiirougt3 (5), thereby failing the second prong of the G'7'E test). In ttze prtsent case, the

trial court found that Botts failed to allege sufficicrit facts to sltow he satisfied the second

prong from the GTE test; thtat is, Botts did not demonstrate lte Was entitled to relief under

CivR. 6c^(B)(3), Botts's argurnents, as suanrnarized by tYre couxt; were that the note was

ne'ver negotiated to PNC, atld the assignment of rx}ortgage attached to the complaint

indicates it was assigned to Wells Fargo Ba.nk as trustee for a securitized trust that is not

registered ^Arith the SEC. The court concluded that, while this inforniation presented cause

for concern about the quality of f'iNG's recordkeepirsg, the i.ssues raised did not constitute
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fraud or rriisconduet in obtaining the judgment latit were, at best, claims or defenses

related to the underlying action, which Civ.R. 6u(f3)(3) does not cncompas.s. 'I'he coutl

found tha.t, at the very least, Botts could not establish PNC's in.tent to mislead eitli.er him

or the court into believing that the mortgage was actually assigned to Welis Fargo as

trustee, because PNC could not have foreclosed on the znortgage if the caurt had believed

such. Moreover, tLre court stated that whether the securitued trust is or was registered

with the SEC wtxs not a matter upon which the court relied in granting default judgment

to YNQ rather, an afficlaAt in support intticated that PNIC; was the holder of the note and

mortgage.
(^ 15) In seelung vacation of the judgraent, Bntts relied on Civ. R. 6o(B)(3), which

autharizes a court to vacate its prior Final jud.grrrerit or order for "fraud (whether

heretnfure clenotninated ixxtritzsic or extrinsic), misrepresentation or other misconduct of

an adverse partu." 'TbP fraud or misconduct contemplated by CivR 6o(B)(3) is fraud or

inisconduct on the part of'the adverse party in obtaining the.judginent by preventing the

losing ptta'ty froni fully €iaid fairly presenting his dEfense, rzot fraud or misconduct which in

itself would laave arnounted to a. clairrx or defense in the case. Stczte Atarm, Inc. v. Riley

lnctus. Servs., 8th Dist, No. 9276Q, 2oro'Qhio-goo; Ta1.; Mrst Merit Bank, N.A. v.

C`rouse, gth Dist. No, o6CAvo8946, 2oo7-flhio--2440, 11 32; and I,ct yatie lvcltd. Bank v.

Mesas, r}th Dist: No. 02CAoo8028, 2oa2-Ulxio-6r.a7, 1l i5, f'rau(t on an adverse party may

exist,when, for exasrrple, a party presents material false testimony at trial, and the falsity is

not discovered until after the trial. Seibert v. Murphy, 4th Dist, No. o2CAw826, 2002-

Qhio-6454.
{^(16} Botts's contention that PNC comxnii'tted fraud under Civ.R. 6o(T3)(3) when it

eoz-nruexiced the foreclosure action evert though it did not own his note and mortgage is a

matter that should have been presented as a claim or defense by Botts in the underIyirtg

fore;closure action. The sarrx issue was presented in Wells .Trargo Bank, NA. v. Brandle,

2c1 Dist. No. z.axwClltaooz, 2012-Ohio-3492, and. Brandle has identical facts to those in

the present case. In that case, the court concluded that the horneoNv-szers failed to allege

the type of fraud encornpasse:d by Civ.R.. 6o(T3)(3)y finding:

'rhere is no basis to find that Wells Fargo's alleged fraud or
misrepresentation that it oimtd the note or mortgage itx any
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Nvay prevented tlle Brandles froYn fully and fairly preseritirtg
that defense in a pleading respansi,ve to Wells Fargo's
complaint. Instead of presenting that defense, the Brandics
failed to plead or appear in the action, and they offer no
reasoia for their failure to do that. The Branc3les -aiay riot now
rely on their failure to appear as a basis to convert a defensive
claim they didn't plead to a claim of fraud or misconduct on
Nwhich to vacate the judgment that vms granted Wells Fargo

pursuant to Civ.R, 6o(B)(3)•

7

Id, at 1i iq•

€lf 17s Sirzzilarly; in GMAG',Vtge., 1;.L.C. v. Heri^nr,}., 189 Ohio App.3d 200, 2010-

C>hio-3650 (2d 7)ist.), the t+ozneaww-ners, who did not f'ile a rsuspcaiisive pleading until after

default jucl.gment had been rendered, asserted that the mortgage conipany engaged in

traud against tlaem under Civ.R. 6o(B)(3) by falsely m.aintaining that it was the owner and

holder of the mortgage rvh€;n the foreclostiire coluplaixit was filed and by manufacturing an

assignment of r£anrtgage so that it would appear that the mortgxge c°,ornpany held the

martgage at the time the complaint was filed tivhen, in tact; it did nnt,'.Che: horraea-Arners

al;acr asserted that the mortgage company engaged in fraud by recordgng an assignnrerzt of

martgai;t that was so filled with flagrant and fz'audulent irregularities that one could only

believe the mortgage wmpan3
3' did not become a holcler of the mortgage until after the

complaint was filed. The homeowners argued that, because the mortgage company Was

not the owner and holder of the note when the complaint was filecl, it was not the real

party
in interest and could not itrstitute the foreclosure action against them. However, ttie

appellate cuul•t in Herring concluded that the homeowners did not demonstrate that they

had a basis for relief frofn the judgment under Clv.lt. 6o(S)(3), as the horneowners did

not claim that their failure to respond to the fcrrec.losure complaint or the trial eotirt's

judgment was the product of any frauti.'1'he court also found that any irregularities in the

assignment of mortgage could have been identified and raised irx the trial court in a

responsitTe pleaclitig, ancl the hoz-neowziers cannot blame the rn.ortgage company for their

iraaction in failing to challenge the mortgage company's status as a real party in interest

sooner.
{a,j 181 As these cases make clear, the fraud alleged by Botts i.n the present case is

nat the type
of fraud contemplated by Civ,R. 6a(fi)( t). Botts ccniid have present.ecl his
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eiainxs that PNC was not the holder of the note and rrzortgag,e before the trial court but

c.hose to not appetir in the action, Tt is dear E#otts was not prevented from h:illy and fairly

presenting his defense due to any fraud by PIVG. See, e.g., US Bank ri'ati. Assn, u. Marino,

5th Dist. No. 2oztCtlEtxx 0108, 2012-tlhio-1487, 1116 (appellant's arguTnent that bank had

no standing because it Avas not the holder of tlte note at the tixne the forecIosure complaint

vvas 1lled was not viable under Civ,IZ. 6o(B)(3), as the adverse party rntzst have prevented

the complaining Ijarty from fully and fairly presenting its case or defense, arid the

appellant had the oppartunYty to participate in the Iitigation, to file an answer, and to

participate in discovery, but chose to not file an answer or any other response).

{^ 191 In essence, what Tiotts seeks to do ir the present case is contest the

underlying defatilt. judgnient and decree in foreclosure I;iased upon his c:iaim ttiat PNC

commi.tted #iaud by asserting they were the real party in interest. A decree and judgment

of foreclosure is a final appealabse oreler, Preedoin ?v1tge, t"carp, v.1U1ta1lins, ioth 1"3ist. No;

czt3AP-761, 200g-Ohi0-4482, ^ 16, eiting Third Natt, Bank of Cir•cteville v. Speakman, 18

Ohio St.3d ii9, i?p (1985)> citing Oberlin Sau. Bank v, Fairchild, 175 Uhio St. ^xi (1963),

and Ohio Dept. of :Ccxation v, 1'lickert, 128 Ohio App.3d 445 (irth Dist.t:gy8). It is vvell-

settled law in Uhia that a motion for relief from judgment cannot be a substitute for an

appeal. Doe v. Trumbicll Cty. G`hitdren Serus. Bd., 28 Ohio St.3d 128 (1986), paragraph

two of the syllabus. See also BAC Hon7e Loans Servieing, LY. v. Cromwell, gth Dist. No.

25755, -.oll-OWo-6q13J 1, 12 (argument raised under Civ,R, 6o(B)(3) that mortgage

company misrepresented it had standing shoulcl have been addressed in prior pleadings

and raised in a thnely filed appeal from the trial couit°s order granting judgment and

entering faree]osure), Thus, 13ntis coitlel have fiied an appeal frox-n the decree of

foreclosure contesting PNC's standing instead of raising it in a belated Civ.R, 6o(B)

nzotinn< For all of the foregoing reashns, ive find the trial court did not err N'Vhen it denied

the rnotion to vacate pursttant to Civ,iz. 6o(B) without hnld.ing a hearing and determined

that the juxign7ent was r,ot proctired by fraud. I`tie.refQre; Butts's first and second

assignments of error are crverruled,
(^ 20} Botts argues in his third assignment of error that he did not wGiave his lack-

c3i-standing defense because standiiig is jurisdictional and can never be waived, The real

issue Botts raises in this assignment of error is that the trial court erred when it denied his
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motiozi to dismiss pur5txant to Civ.R. t2(13)(1) when an assignEnent of n2qrtgage to PNC

was never filed with the trial court prior to judgr.n.ent, Ir, his motion to disartiss, Bott,s

argued that the trial court lacked suhject-matter jurisdiction because I'NC: did not have

standing to bring the action, fis a non-hoIder of the note and mortgage at the time of the

filing of the coniplaint. In denying I3otts's 3zaut:ion to dismiss, the trial c.ourt found that

Iaekof statadi.ng cam be curedafCer the cbrtiplaint is fi-ted, and PNTC asserted in its

coixiplaint that it was entitled to enforce the note and mortgage and su}amitted an affidavit

in support of default judgrnetit that it was the holder of the note and mort,gage.

{t 21} Civ.R. t^(I3)(z) perztmits dismissal wliere the trial court lacks jurisdiction

over the stibject matter of the litigation. 'I'he standard of review for a clismissal purstiarit

to Civ.h. ia(I3)(O is whether any cause of action cognizable by the forum has been raised

in the cvFnplaint, lYtilttc3an v. E. Local Sc)'iool Dist. f3d. o,f'Edn,, 757 ahio App.3d 716,

2004-OhiU-3243, $ 10 (4th Dist.); State ex ret, Bush v. Spur(rrck, 42 Ohio St.3d 77, 8a

(xqtiq): We review an appeal of a disarussal for lack of subject-mat'ter jurisdieLion unde:~

C iv.R. 12(13)(1) de nova. Moore u. Franklin Cftj. Children Servs., toth Dist. No, o6AP-951,

2007-Qhio-41-98, Si i^5; A trial court is not confined to theallegativns of the complaint

wl7en detersnining its subject-matter jur-isdietion under Civ.R. Yw (B)(i), and it may

c+atisider pertinent niater7a[. Sbutl^gate Dev. Corp. v. C<o[uinbicz Ga.s T"rrn,7smission Corp.,

q$ Ohio St.2d 211 (1976), paragraph one of the syllabus.

[T,, ZZ} This tsourt has before found that the plaintiffs lack of standing is not a

matter subject to dismissal pursuant to Civ,R, 12(13)(1). In ti'Vashingt'on N.tut. Bank v.

k3eatley; 1oth Dist. Iv'a, o6AE'-1189; 2oo8'dh1°-1679, this coiurt addressed a defEndaiat's

motion to dismiss pursuant to Civ,R., 12('B)(x) on the basis of the pIaintifl's )ack of

standing in the context of a foreclosure action and found:

The trial court's dismissal pursuant to Civ.R, 12(13)(i) appears
to be based on appellant's lack of standing or lack of capacity
to sue. However, neither standing nor capacity to sue
challenges the sub,jeet znatter jurisdiction of a court in this

ccsntext. State ex re1. Tubbs Jcarz,es v. Suster (1998)a 84 Ohio
St.3d 70, 77 ("Lack of standing challenges the capacity of a
party to bring an action, not the subject niatter jurisdiction of

the court."); Country Ctaib Townhouses-lVorth Condcrmiriium

Unit Owners Assn. v. Slates (Jan. 24, 1996)> Sttmrnit App. No.

t 7a99 ("Capacity to sae or be sued does not equftte yvith the
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ju:risdiction of a court to adjudimte ainatter; it is conterned
rsierely with a party's right to appear in a court in the first

instance."); see, also, Benefit lv1'tg. Cvnsutta:lr.ts, Irie. v,

Cr'eneorp, Inc. (May 22, 1996), Sum.n3it App. NO. 17488
{"Capaczt), to sue is Taot jur'isdictionitl."), 'Iiaese issues are
properly raised by a Civ.R. z2(k3)(6) motion to dismiss for
#ailiare to state a claini upori vvhich relie€ can be granted. See

Yt'oods v. Oak Flitt Cammunzty NXed. CYr., Inc, (1999), 134
Ohio App.t3d 261, 267 (noting that dismissal for lack of
sturttli:ti*g is a dismissal pursuant to Civ.R. t 2[l:3][6.J), Bourke u.

Carnczhan, Franklin App. No, p5-1.P-194: 2005-0hia-5422, at
q) to ("EIcments of standing are an arstlispensatlle part of a
plaintiffs case."); Kiraly u, Francis A. Bonartno, Inc. (C?ct. 29,

1997), Summit A.pp. No. 18260 (affirming Civ.i2. 12[i3][6]
dismissal of complaint for plaintiffs lack of capacity to sue).

Bocatise staiiding and capacity to sue do not chalicnt;e the
subject matter jurisdiction of a court, the trial court erred
when it dismissed appellant's compla'srit on these grounds
pursuant to Civ.R. x2(B)(1). Dismissal pursuant to this rule
focuses on a court's subject matter jtirisdiction over the claims
raised in the ctainplaint, zict ttic standing or capacity of the
plaintiff tq britrg those c.laizns. Cf. Plovre, quoting Yeddcr u.

Warrensviite f-1ts., Cuyahoga App. No. 8^.005, 2ot^2-4hio_
55'67> at '^ 15 ("2`he issue of s'ubject-n:zatter jurisdiction
involves 'a cotirt's power to hear and decide a case on the
merits arsd does not relate to the rights of the purties' ".). flur
review of the record reveals no support for the proposition
that the trial court lae-ked subject matter jurisdiction over this

foreclosure action.

io

Zd, at 11 7o-zl. See also Bar7k of Ne.tu York v.1.zaird, 2d nist. No. 2oi2-CA-28, 2012-Qhio-

4975, 1' 20-22 (in £oreclostire actioti clzallenging bank's staticiing, denial of CiY.R. i2(8)(r)

rrzcition to dismiss was proper because lacic of standing does not challenge the subject-

matter jurisdiction of the court). 'I'lius, Botts could not reJy upon lack of standing as the

basis for lris Civ.R, 1.2MW motion, and the trial court could have denied it on this

ground.
fT, 23} Neverthe.less, we note that T3otta argues rznder this assignment of error that

the trial court erred when it found that PNC's lack of standing co;xid be cured after the

corzpiaint was filed. The 8uprerne Court of Ohio vet-yr recently decided
Fed. Home Lc7an

Mtge. Corp. t,. Sc*war'tzwaTd,
__ Qlzio St.3d -. 2oiw-C3hia-5o17, and detcrmirieci
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that lack of standing may not be cLirec3 after the complaint is filed. Tlius, the trial court's

statement here, in this respect, N1ras erroneous, Nevertheless, bc:causp- we have found that

lack of standing may not be challenged in a Ci,r,R. 12CB)(r) motion to dismiss, IWe need not

delve further into the trial court's findings iAYith respect to this issuc, Therefore, we find

the trial coiirt did not err wI-zen it denied Botts's motion to dismiss, pursuant to Civ,R.

12(B)(l), although we fiiid denial was proper on a different basis than that relied upon by

the trial court. For all of these reasons, Bvtts's third assignment at' error is ovcrcuIed.

i1, 241 Accorciingly, Botts's three assigninents of error are averrEiIed; and the

judgment of the Fra:aliIin Courzty Court of Common Pleas is affirmed.
Judgment affzrrrFed

CQNiNC3R and DQR'1tIfi.N, JJ., concur.

A-22



. . ^ ....... .,^ ..._. _^.....e,.. .,_... . . .,l l .,:.W.w[:'. .,., . .,.._.. ._...,, ... . "Y,.. .:,, -. .:. , ...,y... i , .. . . ... .n i. . ...._ _, , . r . . , . . . . .. , ' - . . . . . ^ i,:..

L A A A-I OF `^+1 UV /

APPEALS

QN,y22 AH11'50

IN THE COURT OF APPEALS
NRqTH JLT£9ICLAL DISTRICT

OF MEDINA

: OF A.1+rlER.ICA, I*d'.A ^, yy `•i*6SW( RYH
^r^;nr ^ri C13i!N Y

Cw''' TS
A.ppellee .

Y.

GE M. KUCHTA, et al,

Appellants

C.A. No. 12CA0025-M

J(3URNA.I., ENTRY

Appellee has moved, pursuant to A.pp.R. 25, to certify a conflict between the

in this case, which was journa.lizod on December 3, 2012, and the judgment of the

District Court of Appeals in ^'.1VC .Bank N.A. v. Botts, 10th Dist. No. 12A1'-256,

l 2-Qtzlo-53 83. Appellants have opposed to the motion.

Article IV, Section 3(13)(4) of the Ohio Constitution requires this Court to certif^ the

d of the case to the Ohio Supreme Court whenever the ",judgrnent * * * is in conflict

the judgment pronounced upon the same question by any other court of appeals of the

* * *." "[T]he alleged conflict must be on a z°ule of law w- not facts," nirelock v.

rne Bldg. Co., 66 Ohio St. 3d 594, 596 (1993).

Appellee has proposed that a conflict exists between the districts on the following

When a defendant fails to appeal from a trial court's judgment in a foreclosure
action, can a lack of standing be raised as part of a.rn:vtion for a relief from
judgment?

e find that a conflict of law exists; therefore, the motion to certify is granted.

udge
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STATf; C}£ OHIO

OOIIiNTY OF MEDINA

BANK OF AMERICA

Appellee

V.

Gk:.ORGE: M. KtJE;I`T'I'A, et al

Appellants

Dated: Decernber 3, 2#}1?

;CMtl ;T OF APPEALS
) TN THE COLJIt'f OF APPEALS
)ss: 12 DEC °5 Pif {24fblTfI JUDICIAL DISTRICT

^r1 No. 12CA0025-M
j5

AFT')~;AI, FROM JUDGMETNTT
L.N"I'E12,ED IN THE
COURT OF COivt '̂13OIti PLEAS
COUNTY OF MEDINA, OHIO
CASE l^,ru. 14CTV 1 fl03

L^ECd5IC3N '^r1^1 J(3LT^NAL ENTRY

WFflT MORE, f'resi€iitag Judge.

(¶T} DefetYdant-Appellants, George at?d. Bridget Kuciita, appeal from the j-udgmer,t of

the ivledina Corinty Court of Comnton Pleas, denying their rr,ot'ron for relief from jtYdgment.

This Court reverses.

1

{j(21 I.n 2002, Appellants financed a purchase of property in 1-Iinckley, Ohio.

Appellants execrrted a promissory note for $650,400 in favor of Wells Fargo and secured the

atote by a mortgage granting a security interest in the pruperty to Wells Fargo.

{1,3} On Juitc 1, 2010, Bank of America filed a complairx; in foreclosure, in which it

claizncd to be the ht>tder of the promissory note executed by Appellants in 2002, The note did

not. contain any inciorsernents: Bank of America attached a copy of the niortgage and promissory,

iiote. On June 10, 2410, Wells Fargo cxu:uted an Assignment of Mortgage. The Assigrnent

states that Wells Fargo "does hereby sell, assign, transfer and set over unto Bank of America * *
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*, a certain tnortgage from jAppt:llants) ** *, together with the Pron3issory Note secured thereby

anc3 referred to therein; and all sums of money due and to become due thereon, and secured by

the following rcal estate * * *""t'his assignment was recorded on June 23, 201 C1.'

111141 On July 2, 2010, Ilppellants Eiled an answer prose, in which they argued that the

complaint failed to show that }3ankof America ozvned or was assigned their mortgage.

(¶S) Subsequently, Bank of America filed a motion for summary judgm,cnt and an

affidavit of Hernian John Kennerty in support. Kennerty, the Vice President of Loan

Documentation for Wells Fargo, the servicing agent for Bank of America, stated that Bank of

America is the holder of Appellants' promissory note and mortgage and attached a eOpy of the

Assignmei,t oflvlortgage. Appellants did not oppose the motion for summary judgment.

{^G) Throughout the following year, ":the [c]ourt cotzducted nurnerous settlement

confe;rences in an atten3pt: to avoid foreclosure and secure a loan modification for [Appollants]."

Tn June 201I, Bank of America deterniined that Appellants did not qualify for a loein

niodification, Shortly thereafter, the cortrt granted Bank of America's motion for summary

judgment and scheduled the piroperty for a Sheriffs sale on Septeinber 29, 2011. No appeal was

tiled,

1^7} C}n Septenxber 23, 2011, Appellants filed a motion to vacate judgment pursuant

to Civ.I2. 60(l3). The court denied their motion ozi September 29, 2011. Thkit same day,

Appellants filed for batrkruptcy, and the case was stayed until the battkruptcy action was

3 Attached, as exhibit C, to its afficlavit in support of its motion for summary judgment is a copy
of the Assignment of Mortgage. The cc>ver page fxortz the Medina Cotinty Recorder's officc
notes the fi ling date as June 23, 2010, the document type as art assignment, wrd the number of
pages as five, We note, however, that the following pages are not incorporated into that cover
page or date stamped. Appellants do not clzallengc the filing of the Assignment.
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terminated in March 2012. Appellants now appeal from the court's denial of their motion to -

vacate,judgment and raise one assignment of error for our review.

II

Assi nent of Error

TT" WAS AN Al3t)SI3 OF DISCR:I3TIUN FC1R 'I'.I-1ETItiAL COURT TO DENY
APPELLANTS' 60(I3) MOTION TO VACATE WITHOUT ;:-1{3LI.)ING A
kflwAR]NG[.J

{% In their sole assignrnent of error, Appellaiits argue ttre court erred by denying their

motion for relief fromjudgnient witb.out holding a hearing. We agree,

{$9 a C:iv.R. 60(S) provides:

On niotion and tapan such terms as are just, the court may relieve a party or his
legal representative from, a final judgment, order or proceeding for the following
reasons: (1) niistake, inadvertence, surprise or excusable neglect; (2) ncwly
discovered evidence whi.ch by due diligence could not have bex-n discovered in
time to move for a new trial under Rule 59(B); (3) fraud (wtrether heretofore
denorxzinated intrinsic or extrinsic), misrepresentation or other rniscot3t3uct ci€` an
adverse party; (4) the judgrnent has been satisfied, released or discharged, or a
prior judgment upon whicir it is based has been reversed or otherwise vacated, or
it is no longer equitable that the judgrnent should ltave prospective application; or
(5) any other rcason justifying relief froni the judgrnent, The motion shall be
made witltin a reasonable time, and for reasons (1), (2) and (3) not more than one
year afi:er the judgment, order or proceeding was entered or ta.#cen. A motion
under this subdivision (B) does not aiTwt the finality afa judgment or suspend its
operulion.

{¶10} To prevail on a rnot'ron for relief from judgment the rnoving party must

demorzstrate ttiat:

(1) the party has a meritorious defense or claim to present if relief is granted; (2)
the party is entitled to relief under one of the grounds stated in C'rv.K. 60(L3)(1)
through (5); and (3) the motion is made within a reasonable time, and, where the
grounds of relief are E;iv.i7. 60(1:3)(l ), (2) or (3), not more than one year after the
judgment, order or Irroceeding was entered or taicen.

G7'F AxrlUnrtrtic £tec., Irac. v. ARC Industries, Inc., 47 Ohio St.2d 146 (1976), paragraph two of

the syIlabus. A nioving party is ncst automatically entitled to a hearing on a motion for relief
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frorn,judl,rfnent, FirstMerit Bank la'.ff. v. Reliable Auto Body C'o,, 169 Ohio App.3d 50, 2006-

Ohia-5056, ^ 10 (9th Uist.), "(fll'the Civ.R. 60(B) motion contair.s allegations tzfoPerative facts

whieh would !,vat-rant relief from judgment, the trial court should grant a hearing to tak:e evidence

to verify thoselacts before it rules on the motion." State ex rel. Richard v. Seidrzer, 76 Ohio

St33 149, 151 (1996).

{^j:t,1} A trial court's decision to deny a motion tor relief from judgment without holding

a hearina is reviewed for an abuse of discretion. Id, at 152. Accord Somani v. Dillon, 9th Dist.

No. 2839, 1994 WT, 189773, * i (May 18, 1994). An abuse of discretion implies that the court's

dec"ssiori was unreasonable, arbitrary• or unconscionable. Blctkenavre v. Blakemore, 5 Ohio S1,3d

217, 219 (1983).

jg{I2J One of Appellants' argurnents is tEiat Bank c3f Artrerlca did not have a valid

assigrLrnent of the rtiortl;:tgk at the time tlie complaint was fileti, and therefore, lacked standing to

bring the foreclosure suit. `I`he Ohio Suprerne Court has addressed this issue in a recent decision,

Fed. 1lcrrrre Loan j'vftge. Corp: V. Schwartztivald, Slip f?pinion No. 2012-Ohio-501 i.

(Ii1-3) "The OIYio Canstitution provides in Article IV, Section 4(B): `The caurts of

corrunon pleas and divisions thereof shall have such original jurisdiction over all jarstrciublG

matters and sueh poovers of review o£'proccedirigs of adniinist.rative ol`ficers and agencies as may

be provided by law."' (Emphasis sic.) Sc}rwartx,vatcl at ^,, 2t3.

Whether a party has a sufficier.t stake in an otherwise justiciable controversy to
obtain judicial resQlution of that con.troversy is what has traditionally been
referred to a5 the qtaestion of standing to sue. Where the party does not rely on
any specific statute authorizing invocation of the judicial process, the question of
standing depends on whether the party has alleged **^ a personal stake in the
outcome of the cUntroversy,
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(Intemal quotations oniitted) Id. at 4; 21, quoting C;levelarzd v. Sl¢aker Hts„ 30 Ohio St.3d 49, 51

(1987). Standing is a jurisdictional matter and, therefore, must be established at the timc the

complaint is filed. Schx-artz,>ald at ^; 24,

€'^14j If, at the commencement of the ae€ion, a plaintiff does not have standing to invoke

the cotirt's jurisdiction, the plaintiff cannot "cure the lack of standing * * * by [subsequently]

obtaining an interest in the subject of the litigation and substituting; itself as the real party in

interest (pursu.ant to Civ.R. 17(A)):" !d, at ?; 39. "The lack afstan.dinb at the commencement of

a foreclosure action requires dismissal of the complaint; however, that dismissal is not an

adjudication on the merits and is therefore vrithout prejudice °" Id, at ^, 40,

fflS} In light of the Ohio Supreme Conrt's recent decision, we conciude Appellants'

"Civ,R, 60(B) motion contairf[eci] ailegatiotis of operative facts which would warrant relief from

judgment." ^ee 5`eirlner, 76 Ohio St.3d at 151. We reverse and remand the cuse so that ttie trial

court n7ay apply Fec.l, ilorne Loan A'ifitge. Corp. v. Schtivarizwald, Slip Opinion No. 2012-C?hicr-

50 I'?.

ItI

11161 Appellants' assignment of error is sastained, The judgment of the Medina Colmty

C",ourt of Conitnon Pleas is reversed, and the causA is remanded for ftu-t.her proceedings consistent

with the foregoing opinion.

Judgment reversed,
and cause remanded.

There were reasonable grounds for this appeal,
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Wf?, order that a special mandate issue out of this Court, directing the Court of Common

Fleas, County of Iv1ed'zna, State of Ohio, to carry this judgment into executioit. A certifted copy

of this iourrAal entry shall coqstitute the anandate, pursuant to App.R. 27.

Immediately upoe^ the filing hereof, this document shall constitute the jerurnnl entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which t;me the

period for review shall begin to rurt. App.:R. 22(C). The Clerk of the Court of Appeals is

irtstrttcted to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, gezrsuarzt to App.R:. 30.

Costs taxed to .Appellee.

l3E'i'H Wti3T:MC3F2E
FOR 'i`I•i.E COURT

MOORE, J.

-MIN-MIT-1S,

CARR; J.
CO1'ti?f;U &S ?x SE T3tiib FI4'T'. <)NLl'

Ak' t~`A£LANC'ES:

MARC E, DANN and GRACE DOBERDRUK, Attorneys at Law, for A.ppeHants,

SCOTT A. KING and TERRY W. POSEY, JR., Attomey at Law, for A:ppeliee.
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Bitnk of America

vs.

IN THE CCiURT OF COMMON PLEAS
Mk:, D1 NA COUNTY, 01110

Plaintiff

George M, Kuchta, et aI.

Defendant

CASE NO. :l OCIV14Q3

Y

JUDGE JAMES L. KIMBLER

Judgtneiit Eritry wit13 Instructions
to the Clerk

This case is before the Court on the Motian to Vacate the ;tucigi-rient of

fore:closure: and the Motion to Stay Sherif#'s Sale Pending Decision on the bf}(B)

Motian to Vacate filed by Defendants George and Bridget Kuchta on September

23, 201 I."i'lie property owned by the Kiichtas is schec3uled for sheriff s sale on

September 29, 2031. Upon due consideration, the Cozurt finds that the motions are

not weli takeit.

In making this decision, the court has reviewed the pleadings and docunients

f led with the court,,md has considered the law and arguments as set forth in the

Defendants' Motion to Vacate. The Cot7rt finds that Plainti ff, Bank of America, is

the real party in interest in this case and that it had the riglat to enforce the

niortgage on the propeily owned by George and Bridget K.uchta,

The court takes judicial iaotice of the Merger Decisions published on tl-ie

website of t.Fje Federal Deposit Insurance Corporaticrrx showing that Wells Fargo

Horra.e Mortgage, Inc, merged witli Wells Fargo Bank, National Association on

May 14, 2003. See Attached,

t
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On .iuiie 1, 2010, £3axi.k of America fi1ed a Complaint in Foreclosure against

George ancl Bridget K.uchta, alleging that the borrowers defaulted on a loan

secured by a mortgage on their home at 422 Eastwood Road in Hinckley, Ohio,

Attached to the complaint is a copy of a Note dated December 19, 20E}2, in which

the Kuchtas piornised to pay Wells Fargo Hotne Mortgage, Inc, the principal

ananunt of $650;400.00, plus interest. A copy of the ]:V1ortgagc seciiri.ng the

protnissory iiote was also attached to the compIaint.

On June 1 I, 2010, Plaintif.ffiled a preliminary judicial report iiidicating that

title to the property at issue is vested in George and Bridget Kuchta.

On Jtjly 2, 2010, the Kuchtas filed a pro se Ariswer which aalcges that thcir

mortgage was with Wells Fargo Home Niortgat;e, not the Plaintiff, US Bank.

"There is no proof in the Foreclosure Complaint that Plaintiff owns or was

assigned niy mortgage.'y

On August 10, 20 10, BaFZk ofA..merica file€1 a motion for summary judgrn.ent

as well as an affidavit in support of the motion. The affidavit was signed by

Herman John Kennerty, a vice president C4'loan documentation ofWelis Fargo

Bank, N.A. as servicing agent for Bank of America, National Association. 'i he

affiant stated that he has custody of the accounts of Wells Fargo Barzlc, that

Plaintiff is the holder of the note and mortgage which are the subject of the

foreclosure case and that there has been a default in payment under the terms of the

note and mortgage. Copies of the note, mortgage and assignment are attached to

Kennerty's dffidavit.

On August 10, 2010, Bank of America also filed a `:.Notice ofFilirag

Assignlneiit of Mortgage" whicl7 had been recorded with the Medina County
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Recorder's office on June 23, 2010, approximately three weeks after the

foreclosure case was f leci. TIie assignment states: "**Wells Fargo Bank N.A.

sbrnt [successor by inerger to] Wells Fargo I-iome Mortgage, .inc., *** does hereby

se?a:ssign, tra>-is.er and set over unto Bank of America, National .Associatior: "*

a certain mortgage^ frorn George M. Kuchta and Bridget M. Kuchta, husband and

wife, to Wells Fargo Home Mortgage, Inc. dated December 19, 2002, recorded

December 24, 2002, in Instrument No. 20020R052200, in the office of the

Mediraa County Recorder, together with the Promissory Note secured thereby and

referred to thereln; and all sums of money due and to become due thereort."

The Kuchtas did not oppose Pla.intiffs Motion for Sumniary Tudgment,

Over the next year, the Court conducted nixmeroLts settlement conferences in

an attempt to avoid foreclosure and secure a loan tnodi#ication for the boi-rnw-ers.

On Juile 9, 2011, plaintiff informed the borrowers that they did not qualify for a

loan txzadificatfon becatise their income was not sufficient to make monthly

payments wliich wotild amortize the arna-ur•tt owed on the note, (approximately

$648,000) plus escrow for real estate taxes ($395/ month) and homeowners

insrrranc.e ($i 4tihrrnorith),

On June 27, 2011, the court issued a Judgrnent Eritry and 1:7eeree in

Foreclosure. The propert-y is scheduled for Sheri ff`'s sale on September 29, 201 ].

Discossio,"

The Kuclztas have filed a Motion to Vacate the foreclositre decree. In the

motion they argue that Bank of A:rnerica: is not entitled to judgnietzt becaus:e it did

not esta:hlisri that it was the holder ofChe note and mortgage they had signed with

Wells Fargo Horne Moi-tgage.
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The Kuchtas contend that Bank of America lacked standing to iariz-ig the

foreclosure action. They maintain that Ptaintiff did not have standing because it

there was iio praof'to show that the promissory note which the Kuchtas signed in

2002 was properly negotiated to the Bank in accordajice with the rnandates of the

UCC. The Kuchtas argue that Plaintiff did not prove that it was the holder ol'the

prornissory note because the original lender, Wells Fargo Home Mortgage, had not

negotiated the r:ote, by either endorsing the note itself or by executing an alaonge

and affixing it to the note. "There is no endorsement on the note to negotiate the

note to Ba.ji-k of Annerica. There is no allonge per.nanently affixed to the note to

negotiate the iiote to Bank of America". The Klucheas claim that even though the

Assigninent of the Mortgage recorded on June 23, 2010 stated that the note was

being assigned to Bank of America along with the mortgage, the Assignrrzent did

tlot transfei- owciership of the promissory note to the.13ank.

Under O1iio law, the right to enforce a note cannot be assigned but instead,

the note must be negotiated in accord with Ohio's version of the Uniform

Comniercial Code. See R. C. 1301,01 et seq,; see also U.C,C. Article 3. Ai1 attempt

to assign a note creates a claim to ownership, but does Tiot tmsfer the right to

enforce the note.

The real partv in interest in a foreclosure artion is the current holder of the

iiote and mortgage. Dc-ut.sche. Bank fNxrctl. Trust C'o, v. Ingle, Cuyahoga App, No.

92487, 2()09 Oliia a836, To foreclose on the Kuchtas' property, Plaintiff had to

desnonstratc it was a person entitled to enforce the note.

R.C. 13(}3,31 states:

4
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"(A) "Person entitie,d to enfozce" an instrument means any of the following
persons;

"(i ) "i`he llolder of the instrument;

"(2) A non-holder in possession of the i:nstrument who has the rights of a holder;

"(3) A person iiot in possession of t.he iaistrument who is entitled to enforce the
iristrl.$nient ptarsuant ta S-vct.ion 1303,38 or ciivisioii (D) of section 1303.58 of the
Revised Code,

"(B) A person inay be a "person entitled to enforce" the instrument even though the
person is not t.he owner of the irxstrttznent or is in urrongfiil possession of the
iiistrtFr.nent."

The Kuchtas argue the chain of title is was broken because pIaifit:iff did not

show proof the Wells Fargo Honie Mort^agc properly transferred ownership of the

zlate to Bank ofAmerica:

Ctaurts irave recognized that a promissory note represents the debt incurred

and a mortgage serves as security for the payxnent of the abligations contained in

the promissory note.ln re: Perr^ys&urg,Marketp7ace Co. (1997) 208 BK. 148, 159,

34 UCC Rcp, Serv, 2d 732, citations deleted,

In Bank of Ne}v York v. Dobbs, Knox App. No. 2009-CA-2, 2009 Ohio

4742, the Fifth District Court of Appeals held that the assignment of a inortgage

may be sufficiQ=7t: to Qstabtish the transfer ot'the note, and vice versa, stat.ing:

"In Ohio it has been held that trartsfer of the note implies transfer of the

rnortgabe. In LcrSc-rC'e Bank A'trtioncrt Association v, Street, Licking App. No.

CSCA60y 2009 Ohio 18.55, , , .79

5
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"Wher°e a note secured by a mortgage is transferred so as to vest the legal

title to the note krz the transferce, such transfer operates as an equitable assignment

of the mortgage, eve.ri thotrgh the mortgage is not asss'gned or delivered. Kuck v:

S'ornrners {1950), 59 Ohio Law Abs. 400, 100 N.1Y;.2d 68, 75,"

Sectiorr 5.4 of the Restaternerat III, Property (ilrlvrtgages) discusses transfers

of the obligations secured by a mortgage and transfers of the mortgage itself by the

original mor-tgagee to a successor, or a chain of successors. Such transfers occur in

what is commonly termed the "secondary mortgage market", as distinct from the

"pricnary mortgage fnarket" iri which the nlrartgage loans are originated by lenders

and executed by borrowers. Bank of New York v. Dobbs, T127.

The Restatement asserts that lenders nearly always keep the mortgage and

the note it secures in the hands of'the same party. This is because separating the

mortgage froni the rrnderlying obligation destroys the efficacy of the mortgage, and

tire note becomes unsecured. The Restatemeiit concedes on rare occasions a

mortgagee will disassociate the obligation from the rnortgage, but courts straulct

reach this result only upon evidence that the parties to the transfer agreed to

separate the note and mortgage. More commonly, the intent is to keep the rights

combined, and ideally the parties would do so explicitly. Dobbs, T28,

The Restatement suggests that frequently mortgagees -,"ail to document their

traiisfers carefiFily. Thus, the Restatement proposes that transfer of the obligation

also transfers the mortgage and vice versa, Section 5.4 (b) suggests "Except as

cstherwise required by the Uniforrn Cornmercial Code, a traa3sfer of a mortgage also

trarlsfers the obligation the mortgage secures unless the parties to the transfer agree
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otherwise," Thus, the obligation follows the mortgage if the record indicates the

parties so intencied. Dobbs, fi,28

"G±ven. the present state of banking and financing it makes little sense not to

apply this reasoning to transfers of mortgages without express transfer of the note,

where the record indicates it was the intention of the parties to transfer both."

Dobbs, 'f 31.

In instant case, the Kuchtas did not expressly contradict the evidence of

o^,NFnership by Plaintiff; they merely allege that I'laintiff has not shown that it is

entitled to eflfarce the promissory note and foreclosure on its mortgage.

'i`he mortgage signed by the, Kuchtas states in paragraph 20, "'I'he Note or a

partial interest in the Note (togettter with this Security Instrument) can bc sold one

or more titraes without prior notice to Borrower, A sale might result in a change in

the entity (known as the "Loan Servicer") that collects Periodic Payments due

Lt.nder the Note and this Seclirity Instrument and performs other mortgage loan

servicing obligations under the Note, this Security Instrument and Applicable Iaw,"

The proiizissory note states in paragraph one, "I understand that the Lender

may transfer this note. Ti`ie Lender or anyone who takes this Note by transfer and

w#io is entitled to receive payments under this Note is the called the "Note Holder."

Sectiori 10„ entitled "Uniform 5ecured 'Note" states „In addition to the protections

given to theNotc fiolcier under this Note, a Mortgage, Deed of Trtist, or Security

Deed (the SecEarity Instrunient), dated the same day as this Note, protects the Note

Holder froni possibte losses whicli might result if I do not keep the promises which

I make in this Note, That Security Instrui-n4nt describes how and under what

7

A-37



.< . . . ,ti . ^. „ - ,., . . , :.:., ,,. - • . , s - r. : .

^GWY

conditions I may be required to make immediate payment in full of all amounts I

owe t ►nder the Note, * * *,

.C'siven that the note refers to the mortgage arad the mortgage lil(ewise refers

to the note, the Court i^uids a ctear intent by the parties to keep the note and

mortgage together, rather than transferring the mortgage alone. "f'he Court therefore

concludes that the chain of title between Wells Fargo Home Mortgage and Bank of

Anieric.a was not broken.

The Motion for Summary Judgment is supported by an affidavit t'rom, a vice

pt'esiderjt loan docurnentatiori of Wells Fargo l3ank. He stated that Plaintiff is tlae

holder of the note and mortgage which were ttie subject of the foreclosure action.

"'I'rue and accurate reproductions of the originals as they exist in Plaintiff s files

are attached hereto as ]Gxhibits °`A" artd "f3'°,

This affidavit established that the original instruments were in the possession

of Wells Fargo, and that the affiant had access to the original note and mortgage.

The Court finds the affidavit provided autllenticatian of the documerits and

established that Bank of America is the holder of the promissory notc;. `rhe

borrotivers did not come forward with any evidence to show that txiiy of the

Plsintiff's dcrcurrtent:s were inaccurate or that the affiant's statements about the

proinissory iiote were false,

"('he Court finds that plaintiff fiad legal standing to bring the foreclUsure

action because the moi-tgage was properly assigned to Bank of,america by the

original lender. Under the facts of this case, F'lair7tiff had the right to enforce the

promissory note even though it liad not, be,en negotiated by an endorsenient or an

allonge. Bank oj'A`ew York v. Dobbs, 2009 Ohio 4742, 5`k, Dist, No. 2009-CA-

8
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000002; Deutsche Barik v. Gardner, 8''' Dist. No. 92916,2010 Ohio 663; Deutsche

13ank v. Dvuce, 10" Dist, No. 07AP-453, 2008 Ohio 589.

The Kuchtas rcly orr.ln re Wells, 407 F3,R.. 873 (N,D. Qltio 2009) for the

proposition that the assignment of a mortgage is insufficient under Ohio law to

transfer ownership oi"the iiote. Wells is a bankrupicy case where the issue before

the court was wh:ther the mortgagee filed sufficient documentation with its proof

of claim to estabiisli that it was a secured creditox- so that it could receive payrrtent

trrsrn the Chapter 1 t trustee for pre-petitioti arrears due tander the protnissor}r note.

The court finds that XfOls deals primarily with the sufficiency ofa proof of claim

in st bankruptcy proceeding and it is not on point for issues defore the court in the

foreclosure case.

In Deutsc/ae Bernk Nat. 7'ritst Co. v. Gardner, 8`E, ^'jist. No. 92916, 2010-

Ohio-663, the court ,apheld the trial court decision finding that the Plaintiff had the

right to enforce the rnortgage eveii though only an unendorsed copy of the

prursiissory note was offered into evidence. The court noted:

`,Vv`e recognize that a promissory note, as a negotiable instrurient, is freely

transterable and provides the holder with the right to demand money or bring suit

to recover money on the note. See R.C. 1303.22(A) and 1303,31, `C.Fnder Ohio law,

th:e rig}at to enforce a note cannot be assigned- instead, the note nitrst be negotiated

in a:ccord with Ohio's version oi'•'the Uniform Commercial Code. See Ohio Rev,

Code § 1301,01 et seq, and § 1303,01 et sec}.; see also U.C.C. Article 3. An attempt

to assign a not^ creates a claim to ownership, but does not transfer the right to

enforce the note". '[;2 1.

9
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In for•eclosure cases where there is insufticient proof to show whether the

plaintiff is the holder of the promissory note, courts shoufd consider extrinsic

evidence to determine whether the note was tr.ansferred to the plaintiff whezz the

mortgage was assigned. Deutsche Sank.Vatl. Trust Co. v. Gardner, 20 10 Ohio

663 .

The Court finds there was sufficient cxtrirrsic evidence in the instant case to

substantiate that Plaintiff had stancfing to prosecirte the foreclosure case. The

evidence consisted of the affidavit testimony of Herman John Kennerty, the note,

the mortgage and the Mortgage Assigr<n7ent, This evidence established that Bank

of America is the hol(3er of the Note and Mortgage and that it had standing to seek

renledy for its alleged financial itijury, 1-fo7neconzings Financial, LLC v: McNerney,

Case No. 1:09 CV 2383, U.S. District Court for the Northern District of Ohio,

Easturn Division. 2010.

Conversely, there was no evidence supportirig the Kuchtas protestations that

Bank of America is not the real party in interest in this case. The borrowers did not

c.ondr:rct any discovery before the case went to decree, e-veti th:ougli they had raised

the issue of standing in their Answer. They did not file a brief or subrnit arly

evidentia.ry materials in opposition to Fla.intiff s Ivfoti4n for Summary ;fu.dgrnent.

Nor did they file an affidavit in support of the Motion to Vacate. They have not

producEd any evidenee that retutes Bank of Atxrerica's position that it is the holder

of the Note, '1'fie K.re.ht.as provided no actual evidence that the explanation for the

chain of ownership set fox-th by Bank of America is somehow incorrect or has been

fabricated. Dezitsrhe Bank National 1'j ztst Cotrrptti7y v. Doucet, 14''" Dist. No.

07AP-453, 7008 (3liio 589.

10
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The cotirt finds that the Kuchtas' Mcrtioxi to Vacate is .not vrarz-anted by the

facts of this case, or by appellate case law regarciin; a lender's right to enforce a

note aiid tnortgage acquired by assignment. 'The court further fiiitis that the Notice

of Assignment of Mortgage filed in this case on August 10, 2010 is sufficient proof

to establish that Plaintiff, Bank of America is the holder of the note and mortgage

executed by the Kuchtas,

IT I5THEI^.^.;FOR1:; ORDERED that the Motion to Vacate the Juelgment of

Foreclosure and the Motion to Stay Shel-riff sSale filed by Defendants George and

Bridget Kuchta are DENIED.

I'I' IS FUrvR`I`IER ORDERED that the Shertiff"s Sale to be held on

September 29, 2011 shall go forward as schoduted, The tMedin:a County Clerk of

Court shall return Defersdants' $500.00 deposit, mint.is 2% potrndage.

L. Kimbler

Il'v'S'1"RUCTIOIiIS T6^J M CLLRK

Purs'uGnt to Civil Rlk1e 58, the Cl&k! is hereby dt['ected to serve upor, the
following paa-ties, notice of this ju.dg.nient and its date of entry upon the journa#:

Jeffrey 'T'obe
Lerner, Sampson & Rothftxss
P.O. Box 5480
CiS1C$nnc3tl, OH 45201-5480

11
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Marc E. Dann
Law Office of Marc Dann C;o. LPA
20521 Chagrin Blvd. Suitc D
Shaker Heights, C?H 44122

Brian Richter
Medina. County I''rosecutor's Office
72 Public Square
Medina, OH 44256

Benjamiti N. Hoen
Vveitman, Weinberg & Reis Co,,1~,:1'A
323 West I,akeside Avenue
Suite 200
Cleveland, Ohio 44113

Jo3-uz E. K:ohler
20325 Center Ridge Road
Suite 612
Roekv River, OH 44116

Wells Fargo Bank
c:lo CSC-I.a.°Y4yors Incorporating Scrvico
50 W. Braod Street
Coiunibus, OH 43215

John E. Kohler, Trustee
535 Eastwood Road
1-tinckley, CJH 44233

Notice was mailed by the Clerk of Court on

UEP'CJT4' CLERK OFCt)URT

12
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{kdt} COURT OF COMMON PuEA;

NEDTNA COUNTY, oxIO 2^^f,JU'N 2 7 AN ll, 4 4

Bank of America, National
3ssoc at;.i.on

_vs-

Case No. 10CTV1 iQ3 DAy'iC A? 3`{fCaTH
t3wL7INA CuUNTY

judgo James Kimbler CLERK OF GOURTS

Plaintiff, EN1'i2y GPAN`Z'INt, SUMMARY

JUDCi^ENT AND DECREE IN

George M. Kuchta and Bridget M. FOR"Li7StIRE

Kuchta, et a!

This reattex is before the Court on EhE> MDt.ic3n for Sunuriary

Judgment of the plaintiff, to obtain judgment upon the Note as

described in the Cornplaint; and *_o foxecl.a5e the '.:.in of the

Mortgage securing the obligation of such Note upori the real estate

described P,cr.e.z.r, and to require all parties to set up their

c.iaims to the .re,^l est:^t.e or be t-aa,: red,

The Court finds that G7.l necessary parties have been properly

served, are properly before the Court, and that the dtifendant,

Wells Fargo Bank, N.A. is in defat7lt of Motion or Aiiswer,

The Court finds that the defendants, George M. Kuchta,

Bridget ;^ Kuchta and John E. K.Ut11er, Tru:>Cee, filed an Answer in

response to the plai.nti.ff's Complaa.pt. The Court finds that the

pla:.r:;:i; f has f:.Ied a motion for Summary Judgment supported by a

Mi::'ft7rc9,ndufR and Aff: dii'I.C.. Upon consideration thereof, the ^."ot;t7't

finds P..7 genL1.X.Iie ;,ssuP, as to any iFk"csre3"1al fact and the plr2I.T';tlft

LSR?,01021461C722$T'I5(}()C:.9
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is entitled to a judgment and Decree in r^orerlasure as a matter

of iaw.

The Court finds that the allegations contained in the

Comvtawnt are true and that there is due and owing to the

p:.aintif:f, from the defendants, George M. Kuchta and Bridget M.

Kuchta, ;ointiy and severally, upon the subject Note the principal

halaxrce of Sw,S', 4 05. 12, for whxeh amount judgment is hereby

rc:nde.red in favor of the plaintiff, with interest at the rate of

6.3750 percent per annum from December 1, 2009, anci as may be

adiust:ed pursuant to the terms of the note, together wit,":

23'.dVafl`;E?s for taxes, insurance and otrtC-'.7"w:is-C3 expended, plus costs.

The Court finds Chat the Note is secured kDy the Mortgage held

by the plaintiff, which mortgage constitutes a valid and first

lien upon the following described premises:

.t.̀r̀eP Exhibit "An

The Court finds that the Mortgage was filed for record an

December 24, 2002, in ::nst;rumen4 No. 2001t?R002200, of this

Cour:ty's Recorder's Office; that the cond'zti.on:.- of said Mortgagc-

rrave been broken and plaintixf is entitled to have the egui.ty of

redemption of the dwfer,darst-tit:I.ehalcters foreclosed.

The Court finds that the defendant, P.3C Bank, Natiqna'

A55C.7C."iation successor by merger to National City Bank, has filed

an Answer herein asS'-v'rt:1..t1g an interest in the real estate vlhiOn
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is the sAfect of this action, wY:icn intawest is juriior in

priority to plaiCit.:iff'5 interest as h<;xE?i.pEa^ove set forth.

The Court_ finds that Lhe deEe>luan.t, C;edina County

Treasurer, has f:il.eci an Artswer herein asserting an interest in

the :eai estate which is the sabjec:t: of this action, which

interest is senior :in priority to p1Qinti.ff's interest as

hereinabove set forth.

IT TS TEiEIkEFORE, ORDERED that. unless the sums hereinabove

found to be due to plaintiff, and the costs of this action, k-,e.

fully paid within three (3) days from the date of the entry of

;_ hi.s decree, the equity of rer:erriptic?n of the. defendan*-

tit:leholdexs in said real estate shall be fcrec;los€:d and the roal

estate solcir free of the interests of al.l parties herein, and an

order of sale may issue to the Sheriff of this County, directing

him to appraise, advertise and 5e].l said real estat:e, according to

l zsw and the orders of this Cvu:`, and report his proceedings to

triis Court.

IT .i S FURTHER ORDERED that the Sheriff s:.a:.l: :;c:nd counsel for

the party requesu:ir.g the Order of Sale a copy of the publication

notice promptly upon its first publication.

IT IS FURTHER ORDERED t.iat, the Sheriff, upon ccsT:firmatiori of

said aa.1e, shall pay £rrr^, the proc.ee.is of said sale, upon the

<;lai.lis herein found, the amounts t}1e r"'̂ .Cifii1 the following ".`sF'CdE'.I' of

prioYity
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1. To the Clerk of this C ourt., the costs of' thi.̂  saC:ta:.on,
lnclj.:dirig the fees of appraisers.

2. To the Treasurer of Medina Courity, all unpaid Laxes,
assessnkents and pen-al,taes due and legally assessed
acrairst the real estate including pro-rated taxes
through the date of the confirmation of the wheriff, s
sale on the sublect property.

:3. To the plaintiff, the sum of `;587, 4p6.I2, witn interest
at the rate of 6.3750 percwent per annt.m f.Yom E:ecember 7..,
20()9, aiid as may be adjusted pursuant to the ter.::is of
the note, together with advances for taxes, ir.s:arance
and otherwise expencled, p1us casts.

4. `T}ie brilanCe of the sdlEy praceed s, i, f any, shall be paid

by the Sherwff to the C:I.erk of t-h:i.s C.*.),,ar?. to aw<iit_

fL7rT;y2C'1'; orders of t^,:i.S cCoi1r I L.
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The Court i'urthEar tind:> tti at t:

'e f f r^ i`"c5^.5e, Trial Counsel
Ohio Sup°eme Court keg. I10081798
Z,k:iiN ait SAMPS(:N & R0Tf-?1LTSS
Attorneys for Plaintiff
P. D. Bc,x 54t3n
Cinci.;nat;i., OH 45201•-5480
(513) 241-3100

ycma,i.l@.3.srlaw.com

AUG 0 6 2010
C::ecr,ne M. Kur_hta, Pro Se

4- ^ t^UG06 2010
^3r. idge^ t ;^dFitci, i ro Su

S, Lave P . bhac^::^r

Ohio Supreme Ct. #0063276
Attorr:ey for jo`r:n ^'. Kohier

...

t3erijamin N, Foen
Ohio Supre:me Ct. #i01077709
Attorney f:or PNC Bank, Natio.:a3. Association ^ac^essor by :nerger
tc? lvat:i.onal C^ty Bank

._^d'"'^.. -_^,,rr^n_t3^da'^_^f:^
3rzacz M. R c:r=tFr
Ohio Supreme Ct. #0440909
Attorney f'or. Mcdi.r;u County Treasurer

Iow

•fi^ ^^t ^'
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dt^1rCC ^sfi 17S^.5P^' Zg u^" b^r vtt;
"theearg, lYc+rik 87-deip" 43•antasutes 00-zrcmss tU Wcst, pantitl ta the Sontb line vt sa3d Lot
xP an d along a Nort3scarly DZte of sp*mi o§' iand trsnmCsrsad 642«67 to Ronse9it 19. *ad r-
Iscruise Ptrkitcs rccro3ctiei ta D.V. 3$1-65, Rebtam of672.54" te a S'r bar &W,
Tbessce, Narth t1pJegrom 13,-sntt:tieYs $7 wcmda E"t, a ctkstmuct of 123(.88' to a S.q" bar sct,
Th"me, Stsath: 87-dcFes 7€wmiimatea 07-wmnds .liut a dlatmwe of x idM° to a 3." bar stty
Tlemce Nartb 483-etegrm 13-culautcs 57-gemosAs'iant, ar dbtwce af X:A.A8'' to u 518' bbar set;

Thence, CYurtts 87-iegreft 26•m3nuta E37-secoreds West, a +ttlstancc of RA 6.82' to a 3Jt'C' Dar set;

Thcnre, NQrlh €"cgsm, 1-r-ssztluatcs 5749tcnn+ds East, iassafiog over u SW baT set a4 Wr,W 9a
tt^t^teCC o4'4$!k'fi4f' to a paint at atkc N*s ttz Iiue utLcat 29 efAti aefi#cr4^i+s of P^twa^qd Road

, $a^sirztpr^vrtt);
Tfaram Soutb 974Wees Zfi-atiuutt,s 07•-%ett ►udt Eust, atvng fhc iN" tint ot Ut 29 and
eentesiEnis vt.Zastwoozl Road {untmprovefiN ri distuxwe at75S:afl'trs tU ; ►1ace of beOan^qg,
S;tld psecc+ei ousrtuim 28.9751 acm of 9snd, nwrC or lessy aust Is su6JeCt tas al3 ttgml ttit;hwtays

and cQsrauent,s of rtcaxd:a, as surveyed in 3snuary 200 4y S=aon 11.. EicdAom P.S. 72+65 of
Cmc:r Sto" IN►roEosaimW Land SurveyorRaQ 1tir-
'Y'gce basis of #.seartags is 1Yiarcts 87 ategroo 43•mieatcs 00hsecranafs WegR rtlbug the Ssetstb Itrtr of
Htockity `I"+aw€r,shtp Lot 29; the assne b¢urriag uwd is aurvey €,-223 nf 21tefta Cvunty
Facgluem Reeo ► ds. {tU U*ms xct bcur exis 720.

vx.016-03B-2-3-019

^c^.^ ^,` . G, • s 7^1 c 7
nrt^oi+a^ caur^rv rr,x . T

REG;AL. DESCRI'PT!ON
WPPRGY^D

0 NOT APPROVED
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Date; BF7712t^1 fl 11 3$12 AM
Paga: 4/7 Da*e: 5t97r2f7'F010:32:39 AM

PARCUNM 2:

5itatAe1 in State of Obio, Corzety otIwXefta,'tv"Aip of Mork3vr trekn^ pa^ of Lot ^99 ^
x^id '^a^t^gi^ip, gnd mti^ kszvw^a ag t^c^iag a parce3 of 1.at^A ^ns.f'e^rre.ci ta-^6 tu Geerrge 1 ►.T

wnd SrPiftt M.'Kad)% zsaccsrtlct3 in t? IL 31t1,02 prMeelinaa Cbant,y floed lRmxft sund mvr^

fuffy dscriDe3 as tbrttwa:
#3eoxnin at a rafirvad spike nurnament set at the NorYhwes# eorncr of ^iCmCkfe^'d'owssWp
Lat 29 at the cesCative of F.stwaad Rorrd,'1'Z, 40S, 60' wfide;
'7t3me Soutb 8 g-ftrteft W-mkaatm 39.secouds Emt, e1lmg the MtMTitre a'f Ewtwwod Road
ssn8 P1^riPa llr^ afl,ot 29, adhtmco at419.W to a aa`sfa^att6 spike motmumesat set;

"fiesM South 2 4101-m#tUtes 21--,eeet ►tlds West, skont; at WM 3ine aF YA p3rcel of lan8
trmes4'errrd 5-13-86 to faotdon.R, siad Betty J. &utwt+pd reconW in O.R. 3EI3-4S(, a disteante
vi309.00' to avr bar sc4 .
Them SuutPa 37Ydlegreea 19-tjsWuAes 394wouds Esst ttlicssag ssid tosiwo W parcd's "xovift
Hme^, a €tbtatwe of 157,10't<► tt54" bsrsrr,

Denee iNorth 2-#egxea 40-ngnates 21-svmds Eswt, ahoug Eu#wrsW Patrcel"s lb!5t 2s`xte, a
dist#asce of 3tMt,#0' to a raitroad sptke set at the center4i3e of BastwvW I^aad and Ntit#h I3xtt
of Ut 29,
Ttet+ct South 87-doMes 19-minula 39-wceacis test, aloog said conterline ansD Nvrite Noe of
Lot 29, a distance of'.197.13' to it r$i'iroad spike :cet-,
7fheeee South 87-c9egxm :&mtztvtes 07-sece ►adz Iast, Ooog the tmterltat tsi'Fastrvood Road
nnd North i3nr of Ut 29, afttam of 276,W to a railrozd r}si9ce scty ;

This tax was received by GFi FAXrnaket tax server. For more information, visit http l:w" gfi corn
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Ftpm: 3307648797 Page 6/6 f3ate 8117Y301011:38:12 AM
;wrctm 513-2+31lft53d Tp; 43307f>4$797 NOa' r17 IkYrn; 8t17*010 50:3319 AM

Ttxmee South 2-degmrs 3^-mtnvtes 52-set*ads %'04 4'^1! the '4°iTtst J3nc af u 7.2393 acre
partO o# Imatl "»ottrred 3»2-4-96 to fitVrgo WKW-Ma rrescarcieat 10 O.R. I 3"A, a
dastautt of 350.001 w flVR" t►ar set;
Tbmce Satsth 81»cEegms 2&minafta 07•secnx(b FSsa, uterssg the Sruthh ilros ai'sxM LZ393 am
parcet, » ci's54btrce of 173.00' tu ttS!S" bar set;
'i`hence a#cmg 't4't+e tuYlowWg taurias nr,d c1E4t+sea of ssrSd 513" acre jista"cel, raarked tya V8°"
bar se4
North 2-fttve°s 33»=tmatzq 52..ueoonds Emst, 61a00';
South 874egr" 26-minntts 07."catst^ FA#0 10.W; ?
Ntertb Z•a9n7va 33-rrft3itas $2-sfta.xod A Exs€, 74>W i

Sc►ttth 87-drgrns ZS-tnlnutm 07 secpnd:a Enst 19.00'q
13kevoce Nortid 02-degs^-" 33«^aizi^ies 5^•^n^4^ guiit, aloqg an Esst" tine of ssid i.Z.,°93

xm pa7rceg and tht Unterty lftnc "Z oLcaitir pareal described Ia aaaid [fAL I 1"I, a dtmum
of ZJI 5,430' to p wxitmad spiict set at tl+e centergswc of Fas#warc ►d Road awct 1'+Iorc:, tiae of Lot 29,
Thence Srsarh 97-dftwt" 26-ru°s#utts 0°i-amd8 East *lost the enter9tze of Eastwmd RcW
zmd North tive of Ui 29, a distauee of 178.dtN to apo6r6t a4 the norCb4msr eosmer of a 29 aare
pwmg "ns€erred 643•85 to Gewge M. ant9 Bs ictget 2L %tret"n tmorded hti Lt,R> 310432;
Thence South 00-dcgr+tes 33-"Yttttes 57-aw=ds 'WVest almg a i[lestertf5' line af mw 29 ae^

pam^ pmlt^,; ovvr a51$" bar ser at 30.00' a cEiswmc o8'425,70' tts * SW b=r set
"JPhcre" along tteo t'oFlctwitsg ascrurrft and dfnuncrs of said 29-tcre .pstretl, roarictld by 5tr trar

xet;

Sautb 87-drgr+een TG-vzinutes 07-stconrls East,
stottr W-det" 13»Mat3tes S`l-seconds W+tet,, 1,2a.E1$°;,
iiiertb V-dtgxm 316.minu#ts 01-montis 'V#'esty i ifi.82';
']lhm+er 9qtlt.b Mdegrees 13lauiuut% 57-secovdi West a!un s w+tstcrty 'Oete of said 29 acre
psrvvl, a dktanct of W6.8V to aSf8" bns- qet at a Nnr#Jiscrly IEnc crto garcd of 3mt3
at> uas€erztc3 6-22-67 to Ranatd S. and E. tonlm Porklos rmrdeci in D.V.
Thence Nsartt 97-deg.r€as 4-1-pttittttt" 410-occmnds WestP paira1w to tbe Soutft Iiate of Htsietc]key
Towmb#p Let 29 and aiOng satd Pcrkius parcei" cNortlxerty fiae, a distmace oi93Q.52' to 4
SIO VurAti'19

3'hcv N4rtta oSqiWer.m 28•mWates- io-stcod.dg 'P4`eSt aiurxyt ^^c^rthr^srr,^r ^^ie oS ai^s^3d
Pe"x paeetl,, a dimnee of 49111r to a W bar so%
Theasce !'toattt 864ftrm 53-miovtes 00-stmatis 'lVe.t, oaong a NQk+ttae^t,i3 line of Pea:`kfits
pamW, a 8ivt»,tce of 107S<18' to tt 3fP bar set at Ebr Wmt line of lKttnckley Trawzcsh#p 3Go 29;

'X h-emce Noaft "rW 26-Nnnio 13-a<scrsnds East stra,og thz 'VYW tine of Lot 19, pmsimg
crvtr si D" pipe fou.ad at M-tl' A»d gansor, over ai'Y," pipe iovttd at 130&98' a dtstzcr,ae of
1337.161 to the place of teg1onftg.

'This fax was rcceived by GFf FAXrixa#cer faz -crver Far more ir.+ferr,ation, ++isit htv /lwwp.gfl cnm
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Said psrcrl coestRins 70." wm of land, mwe or 14M, aDt1 #s snts*t tO sdi PeVi Fi"Ys
szed emmcnb cr1'rmrdk o sarvvyd ln Jvmry 2000 tr-y Sasu L BlChborp P.S. 7265. of
Cnreser St®rae Pmfeas9oul LAM Sove}ors, tnr-
The bass of isearicjy as 14srU 37ddegmft 43-mfmafin KkStmuds Weizt4I00g trtt SOtrth tiup Of
Muekk-y '3v"sblp Lest 29; the smt beerlugnsest b survey I..2Z2 ci'Modwri Cmnty

P'aoeoza

PP #.1^F3-^^-^

PrQpert,y Ac4rlre8s: 422 Easte•rood RQad, Hinc:^.:tey. CJ: 44233
Paresel Vv: 016-03B-23-019 anr! 016-038-23-020
P.rior geed hefexence: 2005ORU45325 and 20030n672'!3

-IYc6C31iti1d+C<7iJhI7Y7NfIDA,

LEGAL DESCRtPt"iOt3
aAPPFIOY Ei3

0 NOT APPROVED
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