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UNDERLYINGFACTS

Attorney Joy L. Marshall is the Respondent. She was licensed to practice law in the state
of Wisconsin in 2001 and in Ohio in 2002. Attorney Marshall has varied experience. Before
being licensed to practice law, she was a law clerk for the University of Wisconsin, the
Honorable Judge Higgenbotham (now of the Wisconsin Court of Appeals, formerly of the Court
of Common Pleas); and the law firm of Porter, Wright, Morris and Arthur. Attorney Marshall
also served as a legal specialist for Nationwide Insurance Company. Attorney Marshall has been
in private practice since 2003, where she is a general practitioner. She has no prior disciplinary
action.

In 2006, Attorney Marshall was contacted by a friend, whose “family” wanted to find
another attorney for their mother. Their mother was confined to a nursing home. She had been
injured multiple times while there. The family was unhappy with the attorney chose to represent
her. His sister, Kimberly Tyus (“Kim™), held power of attorney for his mother. His mother was
Bessie Tyus (“Mrs. Tyus”). Attorney Marshall agreed to meet Kim at her office, which is in
Columbus. Kim traveled there from Cleveland.

Kim explained to Attorney Marshall that her attorney did not listen to them and,
therefore, had not included all of the claims available. In addition, she said he used the term
“you people”, which made them feel uneasy. She also said that he told them that the claim was
not worth any money. Attorney Marshall explained to her that it was easiest to maintain the
same attorney since the case was in litigation. Kim decided to attempt to resolve her issues with
her attorney.

Kim called a couple of days later and said that she would not keep her attorney. Kim said

that she would find another attorney if Attorney Marshall would not take the case. Attorney



MarshaH advised Kim to send a letter of termination to the attorney and get a statement from him
stating the amount of money he believed was owed. Attorney Marshall advised Kim of the
doctrine of Quantum Meruit. Kim produced both her letter and his statement. His statement said
that she owed $2,943.00. After Attorney Marshall contacted to local bar association to confirm
that she had no obligation to former counsel, she agreed to take the case.

Attorney Marshall signed a one-third contingent fee agreement with Mrs. Tyus via Kim.
Attorney Marshall hired Attorney Edward Parks (“Attorney Parks™) to co-counsel on the case
with her, because he had vast experience with nursing home certifications and violations during
his tenure with the Ohio Department of Health. Mrs. Tyus’ record of injury was fairly large and
there was an upcoming settlement conference. Attorney Marshall did not know this when she
took the case, because no one had told Kim. Attorney Marshall attempted to contact former
counsel repeatedly, but to no avail. Attorney Marshall and Attorney Parks were prepared for the
settlement conference.

Settlement negotiations began at the settlement conference. Attorney Marshall and
Attorney Parks amended the complaint to add the additional claims and continued to gather
information in furtherance of litigation. After the parties agreed upon an amount to settle the
case, Attorney Marshall received her first contact from former counsel. He wanted Attorney
Marshall to protect his fee. Attorney Marshall questioned him about the settlement statement he
provided. He said that it was not his fee and that he could not determine his fee unless he knew
what the settlement amount. Attorney Marshall informed that Quantum Meruit is determined
uponb the termination of services, not upon successor counsel’s work.

The Release and Settlement Agreement contained a promise to pay former counsel.

Attorney Marshall informed opposing counsel that release terms were unacceptable. Attorney



Marshall reached an impasse with opposing counsel and called the court to request a settlement
conference. When she called the court, Judge Russo’s staff told her that the case had been
dismissed via ex parte telephone call from the defendant. Attorney Marshall viewed the on-line
docket and noticed the court had put on an order of dismissal, wherein the court retained
jurisdiction over post-judgment motions. Attorney Marshall followed with a Motion, pursuant to
Ohio Civil Rule 60(B), to set aside the dismissal. She also filed a Motion to Strike the Ex parte
Notification of Dismissal.

The court denied the motion to set aside, ruling that the case was dismissed and that a
proper motion would be a 60(B). Attorney Marshall made the changes to the Release and
Settlement agreement and had her client sign the changes. The defendant accepted. When
Attorney Marshall inquired about the status of the client’s check, opposing counsel informed her
that the check had been sent to the court. Attorney Marshall called the court, but no response.
Finally Attorney Marshall sent Judge Russo a letter by fax, inquiring about the status of her
client’s settlement funds. Judge Russo left a message on Attorney Marshall’s phone stating that
the check was being held in abeyance. Attorney Marshall filed a Writ of Prohibition with the
court of Appeals, because held her client’s funds were being held without depositing it into an
interest bearing account and without any orders informing the parties as to why and how she
would hold the funds.

In the interim, former counsel, William Campbell, who had left his previous law firm of
Schiff &Dickson, filed a motion to Enforce a Charging Lien. Attorney Marshall responded with
a Motion to Dismiss, because the only parties were her client and the defendant. No one else had
standing to file a motion. Furthermore, fee disputes were to be handled by the local bar

association. Judge Russo set his motion for hearing. At the hearing, Judge Russo asked the



defendant why the check had been sent to her. She informed the parties that the check had been
sitting in her fishbowl! for the last monﬁ. She indicated that she was unsure what to do with the
check. Attorney Marshall told the Judge that the proper thing to do is to give the check to her
client. Judge Russo said that she did not want to do that with the motion pending. Attorey
Marshall urged the Judge to allow her client to receive those proceeds that were not in dispute.
Judge Russo ordered Attorney Marshall to disburse no more than $85,000 of the $150,000
settlement. Campbell’s claim was for $47,500 in fees and $2,943 in expenses.

The hearing began on that same day. Attorney Marshall and Attorney Edward Parks
came prepared to validate their earnings despite the completed contingent fee contract. Judge
Russo ordered that Attorney Parks would cross-examine Campbell and that Blake Dickson
would cross examine Attorney Marshall. Campbell began with a rendition of the work that he
completed on behalt of the client and produced an hourly time sheet of 32.93 hours. He testified
that his hourly rate is $200 per hour. Judge Russo stopped Attorney Parks at the beginning of his
cross-examination for recess. Attorney Marshall voluntarily dismissed the Writ of Prohibition
and the Motion for 60(B) as moot.

The hearing on Campbell’s motion was to continue about one month later and then was
scheduled on June 21, 2006 at noon. Attorney Marshall called the court repeatedly to confirm
the time with the court, but received no confirmation. Attorney Marshall then filed an Affidavit
of Disqualification, because Judge Russo had entered orders for non parties and based upon
exparte communications, but her staff would never answer nor respond to Attorney Marshall’s
calls. Attorney Marshall believed she was biased and should have been disqualified. Her

Affidavit was denied.



‘When Attorney Marshall appeared for the hearing, no one was present but Attorney
Marshall, Attorney Parks, and Kim. Attorney Marshall traveled 2.5 hours to Cleveland in a
storm and it appeared everyone knew not to appear, but Attorney Marshall, Attorney Parks, and
the client. Judge Russo handed Attorney Marshall, what appeared to be an order of dismissal of
Campbell’s motion with a promise to file it after he properly intervened. Attorney Marshall,
seeing that Judge Russo’s order extinguished with the dismissal, disbursed the remaining funds
to her client. Attorney Marshall was paid according to her contingent fee contract, plus
expeﬁses.

Several days later, Campbell filed a motion to intervene with another motion to enforce a
charging lien. The motion to intervene was immediately granted. Attorney Marshall objected
with a motion for reconsideration. The court had not given the requisite response period for the
motion. The court reconsidered and then granted the intervention. It also set the new motion for
hearing. Attorney Marshall filed motions on both her behalf and her client’s behalf, objecting to
the motion. In addition, Attorney Marshall filed a Writ in Prohibition with the Supreme Court,
arguing that the funds had been disbursed and that the case was dismissed with the funds
disbursed therefore there was nothing over which the court could retain jurisdiction. The court
dismissed the motion and ordered costs on behalf of Judge Russo.

Attorney Marshall advised Kim to get new/separate counsel. Kim hired additional
counsel. Attorney Marshall filed a counterclaim on behalf of Mrs. Tyus simultaneous to her
motion to withdraw as counsel. Judge Russo granted Attorney Marshall’s withdraw and ordered
her to leave the open courtroom. Attorney Marshall did as ordered. Judge Russo entered a
default judgment on behalf of Campbell when she left. Attorney Marshall re-entered the

courtroom to find everyone gone and an ordered issued depriving her of her rightfully earned fee



and granting Campbell $52,000 for 32 hours of work. Attorney Marshall was ordered to
disburse the funds to her client within three, which the court had been informed was an
impossibility, through the Supreme Court filings.

Judge Russo faxed Attorney Marshall an order to appeér for a show cause hearing, based
upon the exparte communication of non-compliance, three days later. Although the order
contained no motion nor was properly served, Attorney Marshall made every attempt to comply
with the order to appear, several days later, at 8:30am. Attorney Marshall made an effort to have
someone cover her cases in Franklin County, but to no avail, and did not have time to continue
them or inform her clients that she would not be there. In addition, Attorney Marshall, being a
single parent had to make provisions to have her child delivered to school. An 8:30 appearance
required a departure from Columbus at 5:30 am. Attorney Marshall did not leave until 7:00am,
after she made provisions for her child. She called the court immediately to inform them that she
would be late for the hearing at 8:30 and would likely arrive at 9:30am. She also called the
Administrative Judge for fear that Judge Russo would deny that she called.

Attorney Marshall arrived around 9:40 and was immediately handcuffed and jailed, in
felony jail, for failure to appear. Attorney Parks attempted to have a bail set for Attorney
Marshall, but Judge Russo’s staff pretended she was on vacation. After Attorney Parks hired
local counsel, Judge Russo issued a $5000 cash and surety bond for Attorney Marshall. Attorney
Marshall was released the following day.

Attorney Marshall was ordered to provide her IOLTA statement for the hearing and she
complied. Attorney Marshall used the same attorneys that had handled her bond. J udge Russo
acted as both prosecutor and judge for the show cause hearing. Attorney Marshall’s counsel was

told what questions to ask and only those questions. Attorney Marshall had no opportunity to



raise a defense. In an attempt to counter the record that Attorney Marshall had “taken” money
from her client, Attorney Marshall responded that she had not taken anything, but was paid
according to her contingent fee contract. Attorney Marshall was held in contempt and jailed
indefinitely pending her compliance with the order. Attorney Marshall’s counsel obtained a
bond from the court of appeals. She was released the following day.

Judge Russo moved to be added as a party to the appeal. Judge Russo was the only party
to make an appearance or file a brief. Judge Russo, through her counsel, denied that Attorney
Marshall called to inform the court that she would be late, just as Attorney Marshall suspected.
The court of appeals affirmed in part and remanded in part, ordering further hearing on the fees.

On remand, Attorney Marshall was ordered to produce her [OLTA statements, again.
She was also ordered to produce her settlement statements, her time sheets. and other documents.
Attorney Marshall prepared all of the documents, but the IOLTA she provided to the court prior
to remand. She did not retrieve it. She was confident that it was part of the court file and that
the court could retrieve it from the file. However, Attorney Marshall was jailed for not bringing
another copy, as being in violation of the order. She was jailed for three days. Attorney
Marshall served all three days. That appeal was dismissed for failure to prosecute.

Simultaneously, Campbell filed a separate civil action and Attorney Marshall
counterclaimed. Campbell was granted summary judgment and Attorney Marshall appealed it.
During the appeal, Campbell moved to execute on his judgment and the sheriff delivered a tag to
Attorney Marshall’s home. Attorney Marshall moved for bankruptey protection, as she was
unable to pay the judgment.

The bankruptcy court ruled that Campbell’s judgment was not dischargeable, after

finding that Attorney Marshall acted with malice in disbursing the funds. On appeal of the
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judgment, the court ruled that Campbell’s judgment was not final, as matters were still pending
before the court.

When Judge Russo set her contempt for hearing, the third time, Attorney Marshall filed
another Affidavit of disqualification. Attorney Marshall, as a basis for Judge Russo’s bias, that
Judge Russo repeated ignored court rules, issued orders for the benefit of non-parties, and sent
Attorney Marshall to jail at most every appearance. Judge Russo immediately recused herself
then filed a grievance with the disciplinary counsel wherein, she complained in 2007, that
Attorney Marshall violated her order in 2006. Judge Russo also complained that Attorney
Marshall represented the client in a criminal case, and convinced her to fire her attorney so that
she and the client could defraud Medicaid. Hence, we have the instant action.

L. ARGUMENT

A. Attorney Marshall did not violate Prof. Cond. R. 8.2, by alleging bias of a

judicial officer, when the facts show clear bias.

““The responsibility of a judge is to decide matters that have been submitted to the court
by the parties. The judge may not, having decided a case for or, as in this case, materially assist
one party at ¢h expense of the other. Such advocacy creates the appearance, and perhaps the
reality, of partiality of the judge. This, in turn, erodes public confidence in the fairness of the
judiciary and undermines the faith in the judicial process that is a necessary component of
republican democracy’. In re Complaint Against White (2002). 264 Neb. 740, 752, 651 N.W.2d
551. “Judicial advocacy through exparte communications therefore also warrants discipline.
Disciplinary Counsel v. Ferreri (2000), 88 Ohio St. 3d 456, 727 N.E. 2d 908.” Disciplinary

Counsel v. O’Neil 103 Ohio St.3d 204, 2004-Ohio-4704, 7 13
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In O Neil, a common pleas judge was found to have engaged in improper ex parte
communications and violated her duties to remain impartial and avoid advocacy. Judge Nancy
Margaret Russo (“Judge Russo”) presided over the case of Bessie Tyus v. Grande Pointe Health,
the case giving rise to the instant disciplinary complaint. Attorney Marshall filed several
motions requesting that the court either strike the exparte communications, dismiss orders made
pursuant to ex parte communications, or reconsider orders entered ex parte. Such actions gave
the appearance and the reality of partiality on the part of the judge.

The court, through Judge Russo, dismissed Bessie Tyus’ case. Attorney Marshall
requested a settlement conference, but was told that the case was dismissed pursuant to a phone
call from the defendant. Judge Russo, without motion, notice, or an agreed entry from the
plantiff entered a final judgment dismissing the case. Attorney Marshall requested that the court
strike the exparte communication and she also moved to set aside the order made in furtherance
of the exparte communication.

Judge Russo granted a motion to intervene exparte. William Campbell filed a motion to
intervene. Judge Russo granted the motion on the day of its filing. Attorney Marshall moved the
court to reconsider its entry, as the court had not provided time for service and response from the
plaintiff, Mrs. Tyus. |

Judge Russo issued a show cause order based upon exparte communication. Judge Russo
stated in her August show cause order that she had information that Attorney Marshall had not
complied with the order. Such information was not made via motion, as none was filed. Judge
Russo issued the order based upon exparie communication.

Orders issued pursuant to exparte communication, not only create the appearance of

impropriety, they encourage impropriety. They erode at public confidence. They deny the
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opportunity for hearing and the promotion of fairness. Orders repeatedly issued through exparte
communications is strong bias and judicial advocacy on the part of the one who benefits from the
issuance of those orders. It brings harm to the system of our judiciary and those denied the
application of the rule of law.

In O’Neil, the respondent repeatedly failed to comply with the law and act in 2 manner
that promoted public confidence. In addition to issuing multiple orders, exparte, J udge Russo
failed to comply with the law in other ways. Counsel for the nursing home sent Mrs. Tyus’
check, payable to Bessie Tyus and Attorney Marshall, to Judge Russo. Judge Russo placed the
check in her fishbowl for approximately four weeks. DR 9-1 02 required that all funds of clients
paid to a lawyer, other than advances for costs and expenses, shall be deposited in one or more
identifiable bank accounts. Judge Russo’s actions forbade Attorney Marshall from fulfilling her
legal obligations to her client. In addition, and most troubling, Attorney Marshall could not tell
her client the location of her settlement proceeds, because Judge Russo did not provide any -
information about the receipt or whereabouts of the funds.

Judge Russo violated well established law and precedent by issuing an order for the
benefit of a non-party. William Campbell, the former counsel for the plaintiff filed a motion to
enforce an alleged charging lien. The case had been dismissed. William Campbell was not a
party, yet Judge Russo set his motion for hearing and issued orders for his benefit.

Judge Russo denied Attorney Marshall due process to protect her liberty and property
interests in her courtroom, in violation of the Fourteenth Amendment to the U.S. Constitution.
Attorney Marshall had a property interest, via contingent fee contract, in Mrs. Tyus® settlement

proceeds.
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William Campbell alleged that he had superior rights to Attorney Marshall’s fee. Judge
Russo 1) would not let Attorney Marshall cross examine Campbell; 2) abrogated Attorney
Marshall’s contract with her client; 3) expelled Attorney Marshall from the courtroofn during the
hearing involving her property right; 4) denied Attorney Marshall a hearing regarding her
property right; and 5) denied Attorney Marshall a, well settled. right to her property.

Judge Russo jailed Attorney Marshall repeatedly without setting a reasonable bail. First,
Judge Russo ordered Attorney Marshall jailed after Attorney Marshall appeared at 9:40 for her
show cause hearing. Attorney Marshall informed the court that she would be late. However,
once Attorney Marshall appeared, she was jailed for her failure to appear. Judge Russo denied
that Attorney Marshall called her. Judge Russo’s staff told Attorney Parks that the Judge Russo
was on vacation. No bond was issued. Attorney Marshall retained counsel, who persuaded
Judge Russo to issue a bond, that evening. Attorney Marshall was forced to spend the night in
jail.

Judge Russo found Attorney Marshall in violation of her order and jailed Attorney

Marshall indefinitely with no bond. Attorney Marshall’s counsel obtained a bond from the court
of appeals.

In employment discrimination cases. a plaintiff can also establish a prima facie case by
"offering evidence adequate to creatc an inference that an employment decision was based on a
discriminatory criteria illegal under [Title VII]." Mitchell v. Office of the Los .Angeles County
Superintendent of Schools, 805 F.2d 844, 846 (9th Cir. 1986) (quoting Teamsters v. United
States, 431 U.S. 324, 358 (1977)); see Lowe v. City of Montovia, 775 F.2d 998, 1006 (9th Cir.
19855 (plaintiff can establish prima facie case of disparate treatment without satisfying

McDonnell Douglas test if he or she provides evidence suggesting rejection was based on
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discriminatory criteria), amended, 784 F.2d 1407 (1986). A plaintiff who provides such evidence
for his or her prima facie case may be able to survive summary judgment on this evidence alone.
Lowe, 775 F.2d at 1008.

Title VII prohibits employers from treating applicants or employees differently because
of their membership in a protected class. A disparate treatment violation is made out when an
individual of a protected group is shown to have been singled out and treated less favorably than
others similarly situated on the basis of an impermissible criterion under Title VII. The issue is
whether the employer's actions were motivated by discriminatory intent. Discriminatory intent
can either be shown by direct evidence, or through indirect or circumstantial evidence.

Attorney Marshall is a black female lawyer. She had been employed by Mrs. Tyus on a
contingent fee contract. William Campbell and his law firm of Schiff and Dickson, along with
the law firm of Friedman, Domiano & Smith, were previously employed by Mrs. Tyus and had
been terminated. They are white. Attorney Marshall was not just similarly situated with William
Cémpbell and his law firms. She had a superior position because she fulfilled her contractual
obligation and she was not terminated.

Judge Russo treated Attorney Marshall disparately, as compared. Not only was Attorney
Marshall denied her rightfully earned fee, through Judge Russo’s rulings. She was denied her

expenses. She was denied a presence in the courtroom. She was denied justice in the face of her
| client. Judicial Conduct Rule 2.8 (B) and 2.2. Everyone with a legal interest has a right to be
heard according to the law. 116 Ohio State 3d 64, 2007 Ohio 5635.

Attorney Marshall did not violate Prof. Cond. R. 8.2(a), by making false reckless

statements concerning the qualifications or integrity of a judicial officer. Attorney Marshall

suffered conduct prejudicial to the administration of justice in the most perverted way. Attorney
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Marshall alleged bias in Aftidavits of Disqualification and in her filings in the court of appeals.
They are based upon fact.

The most telling instance of bias is Judge Russo’s grievance to the Disciplinary Counsel
wherein she fabricates a story about the origination of Attorney Marshall’s relationship with her
client. In it, she alleges that the client, a member of the public, was engaged in criminal activity
in the past. She further alleges that Attorney Marshall and Mrs. Tyus entered into a lawyer-client
relationship with the intent to commit criminal acts.

While it may be unfortunate that a member of the judiciary is biased; it happens
nevertheless. Attorney Marshall did not violate any ethical rules by so stating.

B. Attorney Marshall did not violate DR 1-102(A)(2), as she was, at all

times, honest with the court, while attempting to exercise her right to due

process.

The panel found that Attorney Marshall made incomplete and misleading statements at
the hearing. Attorney Marshall was required to appear for a hearing wherein she was charged
with violating the court’s orders by failing to disburse the settlement proceeds in accordance with
the court’s prior order. Judge Nancy Margaret Russo presided over the proceeds. At the same
time, Judge Russo also prosecuted the contempt. Attorney Marshall was not afforded the
opportunity to present a defense because Judge Russo told her attorney which questions he could
ask and denied him any opportunity to ask any other questions. Therefore, Judge Russo
effectively acted as prosecutor, defense, and trier of fact.

Attorney Marshall did not supply the court with incomplete and misleading answers.
Attorney Marshall sought to supply the court with a complete answer, incorporating her defense
of the contempt into the answer. It was her only chance of making ANY record. Judge Russo

asked Attorney Marshall what did she take. Attorney Marshall stated that she did not TAKE
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anything, that she had a valid and existing contingent fee contract. Attorney Marshall asserted
her defense by stating that she did not take anything, she was paid what was rightfully hers. This
statement would have been misleading or false if Attorney Marshall stated that she did not
collect a fee.

Prior to the hearing on the refiled motion “Charging Lien, Attorney Marshall filed a Writ
of Prohibition with the Supreme Court of Ohio. In that Writ of Prohibition, Attorney Marshall
informed the court, Judge Nancy Russo was a party, that the funds had been disbursed.

Therefore the court had full knowledge of the disbursement, prior to the hearing and chose not to
inquire or charge Attorney Marshall with contempt.

The panel also relied on the Bankruptcy court’s finding that Attorney Marshall
committed a willful and malicious act by disbursing the proceeds in violation of the court order.
Attorney Marshall disagrees with the finding of the Bankruptcy Court and requests that this court
reach its own conclusion regarding its application to fraud, deceit, or misrepresentation.

Attorney Marshall’s conduct is inconsistent with malice and ill-will. Attorney Marshall
encouraged Kim to continue with Campbel! instead of retaining new counsel. Attorney Marshall
advised Kim on the doctrine of Quantum Meruit and required Kim to get a statement from
Campbell upon termination of services. Attorney Marshall maintained the funds in her IOLTA
account for three months, notwithstanding her belief that the court’s order, being for the benefit
of a non-party, was invalid. Attorney Marshall, despite Kim’s belief that Campbell should not be
paid anything, counseled her on the doctrine of Quantum Meruit and required that she pay the
amount issued in his Settlement Memorandum.

C. Attorney Marshall did not violate DR 1-102(A)(5) or DR 1-102(A)(6),

as she, actively sought the administration of justice by using the Ohio Rules

of Court and established precedent, as her guide, from inception of the case
to date.
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Attorney Marshall did not violate DR 1-102(A) (5) or (6) when she actively sought the
administration of justice zealously. The panel considered findings that Attorney Marshall
violated Court Orders to also find that Attorney Marshall violated DR 1-102(A)(5) and 6). 1
does not follow, however that Attorney Marshall engaged in conduct that was prejudicial to
administration of justice.

One must take the totality of circumstances into account. Attorney Marshall was present
and prepared for every hearing. Attorney Marshall was the only attorney present and prepared
for every hearing. Under established precedent the orders were invalid, expired, or
unenforceable, yet Attorney Marshall made honest attempts at compliance.

Attorney Marshall was charged and found in contempt for distributing funds to her client
in violation of the court’s order. The court issued that order for the benefit of Campbell, who
was a non-party and did not have standing. Those orders are invalid. Invalid orders are
unenforceable. Unenforceable orders are not subject to contempt.

Campbell had withdrawn his motion. There was nothing pending before the court. The
court cannot rule unless it has something pending before it. The order was then, prospective and
anticipatory in nature, rather than pursuant to a filing in its court. Attorney Marshall drew a
reasonable legal conclusion and was found in contempt for vivolation of that order. The court of
appeals ruled that Attorney Marshall should not have disbursed the funds because she knew that
he would refile. It gave no legal basis or precedent to support its finding.

In addition, it found Judge Russo jurisdiction to issue the order because she reserved
jurisdiction over all post judgment motions, notwithstanding her previous denial over the
plaintifs motion to strike. There is no legal basis indicating that Attorney Marshall’s

understanding of the law was clearly erroneous or that her actions were egregious. Attorney
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Marshall’s clients had been held in the IOLTA account in violation of the rules which require
that funds that are not in dispute be distributed.

Attorney Marshall was ordered to retain $15,000 beyond what was in dispute. Attorney
Marshall applied established precedent and the court tules from the inception of the case.
Attorney Marshall contacted the local bar association for guidance on how she should respond to
any claim of Quantum Meruit from former counsel. The court rules require, in a contingent fee
case, the attorney to issue a settlement statement. Atiorney Marshall considered the burden on
all concerned and attempted to act accordingly. However. her obligation was to her client. In
State v. Schiewe, the court of appeals held that a finding of contempt is contrary to law, where it
refuses to recognize the contemptors responsibilities under the Code of Professional
Responsibility. See Schiewe, 110 Ohio App. 3d 170,6™ Appellate District 1996 at 175.

EC 7-4 requires that an Attorney act an as advocate, within the bounds of the law.
Although Attorney Marshall was prepared and willing to receive her fee, the important aspect of
this case, is that the client believed that Attorney Marshall should be justly compensated and that
William Campbell should not be compensated for his failure to advocate on her behalf. Attorney
Marshall represented her client’s interests.

D. The sanctions are too severe, given the aggravating and mitigating

factors.

The purpose of lawyer discipline is to protect the public and the administration of
- Jjustice from lawyers who have not discharged, will not discharge, or are unlikely
properly to discharge their professional duties to clients, the public, the legal system, and

the legal profession.
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While Attorney Marshall did appear late for the show cause hearing and she failed
to obtain additional copies of her IOLTA for the remanded hearing, her violations were
not willful disobedience to the court’s orders. They do not indicate an unwillingness to
properly discharge her duty to the court, the public, or her clients.

Attorney Marshall has been an attorney in good standing for twelve years. The
facts giving rise to the instant complaint arose seven years ago. There have been no other
allegations of misconduct. Attorney Marshall received numerous letters in support of her
character and fitness to practice law.

The panel used Disciplinary Counsel v. Simon-Seymour as its guidance, 131 Ohio
St.3d 161, 2012-Ohio-114. In that case an attorney took funds that did not belong to her
and followed with a deceptive trail to hide her misdeeds and caused harm to her client. In
that case the board recommended a two year suspension with six months stayed. Attorney
Marshall has not harmed her client nor engaged in any deceptive practices.

The panel also relied on Disciplinary Counsel v. Stafford, 131 Ohio St. 3d 388,
2012-Ohio-909. In that case the attorney abused discovery, made misrepresentations to
the court, and maligned the judge. The recommendation was one year. Here, Attorney
Marshall was late to court, though she called. In addition, Attorney Marshall did not
make additional copies of her IOLTA statements, after assuming that the court
maintained the copies she provided carlier. The panel acknowledged that appearing late
for court is not usually a violation. It should not be considered a violation here.

Attorney believes that, should this court find she violated her duties, that the

mitigating circumstances dictate a public reprimand.

Respectfully Submitted,
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I/JL
Joy L. Mazshall (Pro Se)
P.O. Box 91154
Columbus, OH 43209

Cell: (614) 397-8854
Email: jovimarshall@sbeelobal .net

CERTIFICATE OF SERVICE
This is to verify that a copy of the foregoing was sent via regular mail to Jonathan
Coughlin, Disciplinary Counsel via regular mail 250 Civic Center Drive, Suite 325, Columbus,

Ohio 43215-7411, postage paid on this 30" day of July, 2013.

Joy L. M&g@aﬂ/@% Se)

21



BEFORE THE BOARD OF COMMISSIONERS
ON
GRIEVANCES AND DISCIPLINE
OF
THE SUPREME COURT OF OHIO

Inre: g

Complaint against : Case No. 12 0()3

Joy Lenore Marshall : Findings of Fact,

Aftorney Reg. No. 0073585.... g €onclusions of Law, and
' I Iiecommendatmn of the

Koard of Commissioners on
Gnevames and Discipline of
tf?ae Supreme Court of Ohio

Re

Disciplinary Counse
’ W/’(’J" /‘-}: ;';r

elatw;;w g, LOUHT O iy
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v,

{91} This matter was hea‘rd in Columbus, Ohio on September 26, 27, and 28, 2012,
before a panel consisting of Judge Beth Whitmore, Teresa Sherald, and David E. Tschantz, ¢hair,
all of whom are duly qualified members of the Board. None of the panel members resides in the
appellate district from which the complaint originated of served as a member of the probable
caus¢ panel that reviewed this matter. Respondent, Joy L. Marshall, appeared at the hearing pro
se. Relator, Disciplinary Counsel, also appeared by and through its counsel, Robert Berger.

{42} Respondent was charged in the complaint with the following violations: DR 1-
102(A)4) [conduct involving dishonesty, fraud, deceit or misrepresentation}; DR 1-102(A)(5)
and Prof. Cond. R. 8.4(&) [ conduct that is prejudicial to the administration of justice]; DR 1-
102(A)(6) and Prof. Cond. R. 8.4(h) [ conduct that adversely reflects on the lawyer’s fitness to
practice law]; DR 2-106(A) fillegal or clearly excessive fee]; DR 5- -101(A)(1) [a lawyer shall not

accept employment if the exercise of professional judgment on behalf of the client will be or



reasonably may be affected by the lawyer’s financial, business, property, or personal interests];
and Prof. Cond. R. 8.2(a) {false or with reckless statement concerning the qualifications or
integrity of a judicial officer].

{913}  The panel concludes that Relator proved the alleged violations of DR 1-
102(A)4), DR 1-102(A)(5), DR 1-102(A)(6), Prof. Cond. R. 8.2(a), Prof. Cond, R. 8.4(d), and
Prof, Cond. R. 8.4(h). The panel also finds that Respondent did not violate DR 2-106(A) and DR
5«101(A)(1) and recommends their dismissal.

{§4; Based onits findings of fact, conclusions of law, the evidence adduced at the
hearing concerning matters in mitigation and aggravation, case precedent established by the
Supreme Court of Ohio, and the recommendations of the partics, the panel recommends the
imposition of a two-year suspension, with one vear stayed on conditions.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

{95}  Respondent is an attorney who was first admitted to the practice of law in
Wisconsin in 2001, Respondent was admitted to the pz"actice of law in the State of Ohio on
November 18, 2002, Respondent 1$ subject to the Rules of Professional Conduct, the Code of
Professional Responsibility, and the Rules for the Government of the Bar in Ohio. Since
admission, Respondent has served as a law clerk for the University of Wisconsin, a law clerk for
the Honorable Paul B. Higgenbotham Q‘udge of the Wisconsin Court of Appedls, District IV),
and practiced law with the firm of Porter, Wri ght, Morris & Arthur; served as a legal specialist
for Nationwide Mutual Insurance Company and, for the past nine years, has engaged in the
private practice of law in the Columbus area. Hearing Tr. 30.

( {86} The complaint arose out of Respondent’s representation, beginning on February

18, 2006, of a woman named Bessie Tyus. Ms. Tyus had been a resident of the Grande Point



Health Community in Richmond Heights, Ohio, a suburb of Cleveland, and had brought an
action against the corporation owning and operating that facility for personal injury she alleged
she had suffered while a resident there,

{97}  The personal injury action was first filed in August 2005 in the Cuyahoga County
Common Pleas Court, Case No, CV-05-571328, by the client’s first attorney William P,
Campbell, who is a partner in the Cleveland firm of Dickson & Campbell. The case was
assigned to Judge Nancy M. Russo. The actual client, Bessie Tyus, did not directly participate in
the conduct of the lawsvit. Instead, she delegated her authority in the matier to her daughter
Kimberly Tyus through a power-of-attorney. Two other children, Bessie’s son Andre Tyus and
another daughter, Daphr'm Tyus, also were involved in the case and sometimes attended meetings
and provided input. However, Kimberly Tyus exercised the authority of the }client in a'll matters
pertaining to the lawsuit out of which arose the circumstaﬁces that are the sﬁbject of the instant
disciplinary matter.

{98} Attorney Campbell and Attoz'ney M. David $mith of the firm of Friedman,
Domiano & Smith, LPA, [hereinafter both attorneys and their firms will be referred to
collectively as “Former Counsel”] had represented Ms, Tyus in her case against the nursing
home since 2004 and had been retained nnder a contingent fee ‘agreelﬁent that stated that Former
Counsel was entitled to be paid 40 percent of any récovery if a complaint were filed. . Relator’s
Ex. 2. |

{9197  Respondent’s representation of the client began when she WaS contacted by
Kimberly Tyus, who indicated that the Jfamiiy was not satisfied with the quality of the |
representation that Bessie Tyvs was receiving from Former Couﬁsel'and_, therefore, wished to

retain her services.



{410} Respondent.advised the Tyus family at that time that Ms. Tyus should remain
with Former Counsel because the case was in litigation, but affimmed that she would represent
Ms. Tyus if the client was determined to get ancther attorney. A few days later. a member of the
family called and advised her that if she‘did not téke the case then they would go elsewhere, as
Ms. Tyus had made the decision to get another atiorney. Based on that representation,
Respondent agreed to accept the case. Also at that time the client sent a letter to Attorney
Campbell informing him that Former Counsel had been terminated. Relator’s Ex. 5, p. 7.

{911} Respondent then met with the client and advised her of the doctrine of quantum
meruit, and explained that this meant that Former Counsel could claim payment for the
reasonable value of the services they had provided from 2004 through their discharge in 2006,
The client was also advised to contact Mr. Campbell and obtain a statement from him setting
forth what he believed was owed to Former Céunsei- for costs advanced and for fees on a
quantum meruit basis should there be a recovery.

{912} The client thereafter faxed a document 10 her office which was entitled settlement
memorandum. Respondent’s Ex. 1. The client advised that this document was what was
provided by Mr. Campbell’s office in response to the client’s inguiry coﬁceming what was owed
for the previous services. The memorandum shows the amount of $2,943.70 advanced as costs,
but does not show any other amounts due from the client. The client and her family further
advised Respondent that they believed that Former Counsel was not owed any additional fees.
Respondent did not undertake to contéct Former Counsel herself,

{913} Respondent then executed a contingent fee agreement of her own with the client
on February 18, 2006, providing for paymen't to Respondent of one-third of any recovery, plus

costs. /4.



{414} Attorney Campbell, upon receipt of his client’s decision to ferminate his services,
sent a letter on February 20, 2006, to his now former client confirming the termination and
advising that Former Counsel would assert an at‘tomey’g lien based on the cop‘tingen't fee
égr'eemem or on gquantum meruit. The letter did not specify any amount sought beyond the
amount of $2,943.70 advanced as costs. Relator’s Ex. 4.

{4/15} Attorney Campbell also {iled a motion to withdraw as plaintiff’s counsel with the
court on February 21, 2006, Relator’s Ex. 5. In support of that motion, Attorney Campbell
attached a memorandum in which he informed the court that Former Counsel were assertin gan
attorney’s lien for “fees and costs advanced,” but which likewise enumerated only the amount of
$2,943.70 advanced as costs.

{§116} Respondent relied on the amount specified in the setﬂe‘meni memorandum and
Attorney Campbell’s letter to her client m concluding that her client was correct that Former
Counsel were owed nothing beyond reimbursement for the $2,943.70 advanced as cost'-s_,

Respondent was never served with Attorney Campbell’s motion to withdraw.

{17 Responderit then received a letter directly from Attorney Campbell on March 6,
2006, in which he advised that Former Counse! was asserting an attorney lien for reimbursement
of the $2,943.70 of advanced expenses and for fees based on quantum meruit, and asked her to

contact ﬁim at the conclusion of the cése to discuss what he should be paid. Relator’s Ex. 6.
espondent found this suggestion to be “improper” because she saw Former Counsel’s claim for

fees as a demand being made upon her client, not upon her fee and she did not believe she had an

obligation to negotiate with Former Counsel on behalf of her client, Hearing Tr. 259,



{418} Resp‘ondent was able to settle the case on March 19, 2006 and a release of the
defendant in the suit was executed to that effect. Relator’s Ex. 7. The amount of the settlement
was $150,000.

| {19} The next day, one of defendant’s attorneys informed the court that the case had
been setiled, and the court filed 4 journal entry to tﬁat effect the same day. Relator’s Ex. 8. The
entry also advised that the court “retains jurisdiction over all post-j udgment motions.” For some
reason unknown 1o the panel, Judge Russo appears to have executed the entry on Mérch 17,
2006, which would have been two days before the case was actually settled and three days before
- the court was informed that the case had been settled. | |

{120} Respondent did not call Attorney Campbell to discuss their respectiv_e fees, as he
had requested, nor did she advise.her client to seck the opinion of other counsel.

{92 Ij} On March 27, 2006, a week after the court .put on 1ts settlement entry, Former
Counsel filed a notice of charging lien with the court in which they advised that they had
performed 95 percent of the work on the case and asked the court to award them a fee of $47,500
in addition to reimbursement of the $2,953.70 in costs advanced by them on behalf of the client.
Relator’s Ex. 9. This was Respondent’s first notice of the actual amount claimed by Former
Counsel. The record of the trial court also indicates that Former Counsel filed 2 motion 1o
declare and enforce charging lien on the same date, but this motion is not before the panel,

{22} On March 29, 2006, Respondent filed a memorandum contra Former Counsel’s
motion to declare and enforce charging lien. This memorandum was likewise not provided to the
panel,

{923} The next day, because of the fee dispute, the defendants’ insurance carrier sent the

$150,000 settlement proceeds to the court in the form of a check. Relator’s Ex. 10, Judge Russo



did not cash the check, but deposited it in a presumably-empty fishbow! on her desk. Relator’s

Ex. 11,p. 5.
{24} On April 18, 2006, Judge Russo set the date of April 28, 2006 for a hearing on

Former Counsel’s motion, |

{925; On Aprif 26, 2006, Respondent filed an application for writ of prohibition in the
Cuyahoga County Court of Appeals, seeking an order to the triaf court prohibiting Judge Russo
from ruling on Former Counsel’s motion. Relator’s Ex. 14. The next day, Respondent filed a
motion for an alternative writ with the court of appeals. Respondent also filed an application for
a writ of prohibition with the trial court, which was stricken by the court on May 2, 2006 as
bemg improperly filed.

{926} On April 28, 2006, the trial court held its hearing on Former Counsel’s motion.
Respondent was assisted at this hearing by Attorney Edward Parks of Columbus and she was late
for this hearing. Judge Russo explained to Réspondent, once she arrived, that she had filed
improper applications for a writ with the court of appeals and her court, so the trial court retained
jurisdiction on ihe fee iss:ue. At the hearing, Attorney Campbell advised the court that, to make
‘things easier, Fozme.r Counsel would accéjpt‘the apﬁlication of a one-third pei‘ceﬁt’age to the
recovery rather than the 40 percent their agreement with the client entitled them to recover, This
modiﬁed their agreement to be in line with Respondent’s percentage, and allowed the court 1o
focus on the division of one-third of the recovery between the aﬁomeys, rather than attempting to
apply two different percentages. Atiorney Campbell put on evidence at this hearing that Former
Counsel wds entitled to 95 percent of one-third of the recovery, and should also be reimbursed

for the $2,953.70 in costs advanced, and was therefore entitled to a total of $50,453.70 out of the



recovery. Attorney Campbell was then cross-examined about his services and fees by Attorney
Parks. Relator’s Ex. 11,

{427} However, before Attorney Pafks’ cross-examination of Attorney Campbell was -
concluded, and without giving Respondent an opportunity to present any evidexice‘ of her own,
Judge Russo advised the parties off the record that the hearing wouI‘d be continued due to other
pressing matters of court, gave the $150,000 set‘tlemém check to Respondent and instructed her
not to disburse more than $85,000 of the proceeds to her client pending resolution of the attorney
fee issue. No record was made of that part of the hearing. Respondent deposited the check in an
IOLTA on May 1, 2006. Relator’s Ex. 12.

{28} On May 5, 2006, the trial court set the date of June 22, 2006 as the date on which
the attorney fee hearing would reconvene. On the same date, Respondent wrote \hers,elf a check
for $1,127.66 in reimbursement of her costs advanced‘, which are detailed in a statement admitted
iﬁto evidence, and also distributed $63,352.34 to her client. Relator’s Ex. 13. The account
carned $241.15 in interest, which Respondent transferred to another ac¢gount, and there was a
bank fee of $20, so after all these transactions a balance of $85 ;_500 remained in the [OLTA
account. Relator’s Ex. 12. At some point on or around that same date, the client sent a cashier’s
check to Respondent in the amount of $25,000 as a “gift” out of the client’s share of the
distributed proceeds. There is contlicting evidence before the panel on whether Respoundent
applied this money toward her fees or returned the $25,000 to the client, but the panel believes
that Respondent feceived this money, applied it toward her fee, and did not return it. ,

{929} OnMay 9, 2006, the court of appeals denied Respondent’s application for a writ
of prohibition on the grounds that it was improperly filed and that it failed on the merits.

Relator’s Bx. 14,



{435} On June 23, 2006, ReSponéent sent her client a second check out of the funds in
the iOLTA account in the amount of $60,006.50 and paid herself the amount of $25,493.50 in
fees and cosis. On the same date, the client executed a settlement agreement, in which the client
agreed in writing that she had received $98,561 92, that Respondeﬁt had received a fee of
$50,000, and that the client had réimb‘ufsﬁed Réspondent for $1,438.08 in costs advanced,
Relator’s Ex. 20. The settlement agreement also provided, significantly, that the clent agreed (o
be responsible for all outstanding liens against the settlement proceeds, including the claims
“found to be valid and owing any previous attorney.” Further, the settlement agreement recited
the following: “As of this date there are no known valid and existing liens,”

{936} Respondent did not counsel her client to seek the advice of another attorney

- before this document was executed.

{937} After interest was credited to Respondent’s IOLTA in the amount of $167.48 on
June 26, 2006, she transferred the interest to another account and closed th/e account on June 30,
2006. Relator’s Ex. 12. The transfer of this interest brought the total paid te Respondent, or
transterred by Respondent to a party other than the client, out of the settlement funds to

©- $52,029.74. At this point, the client had received $98,358.84 but had agreed to be responsible
for the payment of Former Counsel’s fees and costs, and any other liens that might arise. Former
Counsel’s demand was for a total of $50,453.70; thus at this point over half of what the client
had received was still subject to, at the very least, the claims of Former Counsel,

{438} Respondent advised the client and her family what their potential lizbility to
Former Counsel could be and testified that they “were okay with assuming the liability for that

quantum meruit claim and Mr. Campbell’s expenses.” Hearing Tr. 382.
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{939} On June 26, 2006, Former Counsel filed their motion to intervene. The motion
was unopposed and granted on July 6, 2006, and the coutt appears to have set the matter for
hearing on the fee issue on Juiy 19, 2006.

{946} On July 7, 2006, Respondent filed a motion for reconsideration, a memorandum
contra the motion to intervene, and a motion for continnance, and on July 10, 2006 the motion
for reconsideration was granted and the motion for continuance was denied.

{941} On July 14, 2006, the court re-granted Former Counsel’s motion to intervene and
reminded counsel for all parties that the hearing would go forward on July 26, 2006,

{9142} On July 12, 2006, Respondent filed an affidavit of disqualification regarding
~.Judge Russo with the Supremte Court of Oliio. Respondent’s Ex. E. Chief Justice Moyer denied
. Respondent’s affidavit on July 19, 2006. Relator’s Ex. 21. Respondent filed a motion for
reconsideration with the Supreme Court of Ohio in July 2006 and it was likewise denied by
Chief justice Moyer on July 28, 2006, Respondent filed a second motion for reconsideration on
September 18, 2006 and it was likewise denie.d by the Chief Justice on September 20, 2006‘.
~ Respondent’s Ex. F. In all his rulings, the Chief Justice found no evidence of bias or prejudice
on the part of Judge Russo.

{943} The record does not state specifically, but it appears that the July 26, 2006 hearing
was cancelled because of the filing of these affidavits. |

{944} On August;' 1, 2006, Respondent filed a second complaint in prohibition with the
Sﬁpreme Court of Ohio seeking yet another order prohibiting Judge Russo from ruling on
Former Counsél’s motion to declare and enforce charging lien. Relator’s Ex. 22. Again, the
actual complaint filed with the Court was not provided o the panel. Judge Russo moved for

dismissal of the case on August 10, 2006 and on August 17, 2006 Judge Russo moved for

1



{30} On May 11, 2006, Respondent filed a second application for writ of prohibition in
the court of appeals, again seeking an order to the trial court prohibiting Judge Russo from ruling
on Former Counsel’s motion. Relator’s Bx. 185,

{931} On May 22, 2006, Respondent {iled a motion with the trial court to dismiss
Former Counsel’s motion. Relator’s Ex, 16, This motion to dismiss was denied by Judge Russo
on June 13, 2006. Respondent also voluntarily dismissed, on this same date, the second
application for writ of prohibition she had filed with the court of appeals.

{932} On May 31, 2006, Respondent filed a complaint in prohibition with the Supreme
Court of Ohio also secking an order to the trial court prohibiting Judge Russo from ruling on
Former Counsel’s motion. Relator's Ex. 17. The actual complaint filed with the Supreme Court
- was not provided to the panel; rather, Relator provided a "c'ertiﬁed'c'opy of the docket entrios in |
the case. Relator's Ex. 17, Respondent applied for dismissal of the ca_se;en June 26, 2006 and
the court granted the application and dismissed the case on June 29, 2006.

{§33} On June 12, 2006, the trial court journalized its verbal order of April 28, 2006
confirming that Respondent was prohibited from distributing more than $85,000 from the
settlement proceeds. Relator’s Ex. 18. At the time the entry was filed by the court, the balance
in Respondent’s IOLTA account was $85,500.

{434} On June 22, 2006, Former Counse! withdrew their motion to declare and enforce
charging lien and the trial court filed a journal entry noting that the mwotion was withdrawn, but
aiso noting that Former Counsel had advised the court that they would file an appropriate post-
judgment motion to intervene for the pumoées of enfofcing fhc éhargirig lien, This'en‘try was

signed by Judge Russo on June 21,2006. Relator's Ex. 19,



sanctions based on an allegation of frivolous actions. On August 21, 2006, Respondent filed two
additional motions with the Court, one for issuance of an alternative writ and one er injunctive
relief. On September 19,4 2006, Respondent filed 2 motion for leave to file an amended
complaint and on September 20,.2006 Respondent filed a motion for issuance of an emergency
peremptory writ. All of these motions were opposed by Judge Russo,

{945} On October 4, 2006, the Court denied all of Respondent’s motions and granted
Judge Russo’s motions for dismissal and for sanctions. Eventually, the Court awarded expenses
1o Judge Russo in the amount of $327.42.

{846} Meanwhile, back in Cuyahoga Counﬁty,ron August 1, 2006 Attorney Cassandra
Collier-Williams filed her appearance as additional counsel for Respondent’s client and on
August 15, 2006 Respondent filed a motion to withdraw from representation citing a conflict of
interest between herself and her client. Relator’s Ex. 23, The same day, Respondent also filed a
counterclaim against Former Counsel on behalf of her client alleging legal malpractice,

{447} Also on the same day, the trial court finally reconvened its hearing on the fee
dispute. The judge was advised that Respondent had Withdrawn from the case and when
Respondent stood up to place her withdrawal upon the record, took the unusual step of ordering
Respondent from the courtroom while the hearing proceeded. Respondent complied with this
order. Respondent’é Ex. A, at p. 3. The judge then advised Attorney Collier-Williams that she
should finish Att.bmey Parks’ cross-examination of Attornéy Campbell so that the court could
make a determination of how to award fees, but Attorney Collier-Williams, who now represented
the client, indicated that she had no intention of doing so. Attorney Collier-Williams further

indicated that she was there to protect her client from paying any further fees out of their share of
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the recovery, not argue with Former Counsel aver how much of the fees they were entitled to
receive, 1d. at pp. 4-6.

{448} Judge Russo then stated, on the record, that Respondent’s absence was indicative
to the court that Former Counsel’s motion to declare and enforce the charging lien was
unopposed. The court then discussed the best method of administering the distribution of the
remaining funds with Attorneys Campbell and Collier-Williams and thereafter ordered that
Respondent retain $4,557 and transfer the remaining funds on or before August 18,2006 to
Attorney Collier-Williams, who was ordered to then distribute $10,000 to the client and $50,443
* to Former Counsel. Relator’s Ex. 24. The judge, after reaching this decision, sent Attorney
+ Campbell out into the hallway to find Respondent, but he was unable to do so. Respondent later
reentered the courtroom, but by the time she returned the hearing had concluded.

{4149} Respondent subsequently received a copy of the court’s order,

{950; On August 16, 2006, Rcspondent’s motion to withdraw was granted by the court,
and on Auguast 20, 2006 tHe counterclaim was stricken as having, been filed by Respondent
© without the consent of fhe client or her new counsel and for being filed improperly in a post-
dispositive enforcement of lien action.

{951} On or about August 21, 2006, the court was advised by Attorney Collier-Williams
that no funds had been received from Respondent for distribution ;Sursxiant to the court’s order of
August 15, 2006. The cou}t ordered the same day that Respondent show cause why she should
not be held in contempt for failure to comply with the court’s .order, and further tha she produce
for the court’s inspection copies of her IOLTA records. The hearing ‘was set for 8:30 a.m. on
August 23, 2006 and the order clearly indicated that if R’espondeni did not appear on that date

and at that time a bench warrant would be issued for her arrest. Relator’s Ex. 25.
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{952} Respondent received a copy of this order.

{953} On August 23, 2006, Respondent was seventy minutes late for the hearing.
Respondent testified at the hearing in this matter that her reason for being late was that she
simply did not leave Columbus early enough. Hearing Tr. 133. The court issued a bench
warrant at 8:30 a.m. when Respondent failed to appear, so when she did finally arrive at the
courthouse she was arrested, The court set her bond at $5,000 and scheduled another show cause
hearing for August 28, 2006 at 8:30 a.m. at which time she was expected to explain why she had
not complied with court’s order to transmit the remaining funds to Attorney Collier-Williams
and why she had shown up late, and that she was expected to produce her IOLTA: records. The
order also clearly specified that a bench warrant would be issued if she did not appear at the
court on that date at that time. Relator’s Ex. 26. Subsequently, the court continued this second
show cause hearing td September 21, 2006.

{4954} 4 On September 18, 2006, Respondent appealed Judge Russo’s order for respondent
to transmit the funds held in her IOLTA. This appeal was subsequently dismissed for failure to
timely file the appeal. Relator’s Ex. 31, In addition, the matter was appealed to the Supreme
Court of Ohio, but the Court declined to hear the case. Relator’s Ex. 32,

{9155} At the second show cause hearing on September 21, 2006, Respondent was
represented by counsel. At this hearing, Respondent’s counsel attempted to argue that she had
not been given an opportunity at the Auguét 15, 2006 hearing to defend her interest in the fees
due under her contingent fee agreement, but the court rejected Respondent’s argument snd
characterized her actions at that hearing as a \}oluntary withdrawal as counsel for the plaintiff
(which the record shows is what happened) followed by a voluntary departure from the

courtroom (which the record shows was definitely not voluntary). Respondent’s counsel, near
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the beginning of the hearing, advised the court that all the settlement funds had been distributed.
Respondent’s counsel then attempted to elicit testimony from her regarding her fees, but this was
cut short by Judge Russo, who ordered counsel to focus only on the contempt charge and matters
relevant to it. The judge then questioned Respondent directly on what had happened to the
money, but Respondent would not answer the judge’s questions, so the court held her in
contempt and ordered her jailed a second time until the money was disbursed pursuant to the
court’s previous order. Relator’s Ex. 27 and 28,

{956} Although the trial court initially denied bond, Respondent was later released on
bond and the next day filed a notice of appeal of the court’s holding of contempt. In December
2007, the appeals court upheld Judge Russo’s finding of contemypt and remanded the case to the
trial court for a determination of the status of the funds. Relator’s Ex. 34, In its holding, and
significant to this case, the appeals court held that Respondent’s disbursement of the funds she
had been ordered to hold in trust by the trial court, even though done in the period between
Former Counsel’s filing of their motion to enforce charging lien and the withdrawal of that
metion, was a violation of the trial court’s order. The court of appeals, in light of this finding,
held that a finding of contempt was “clearly within the court’s discretion.” Id. at p. 8.

{957} Upon receipt of the remand, Judge Russo immediately ordered that the show
cause hearing be resumed and set its resumption for January 9, 2008. Relator’s Ex. 35. In her
order, the judge specifically instructed Respondent to bring all relevant financial records to the
heaiing and produce them to Former Counsel, and also to produce all relevant records of time
and activity on the Tyus case. Respondent received this order,

{958} In the meantime, on June 19, 2006 Former Counse! filed a civil suit against

Respondent alleging fraud, conversion/theft, embezzlement, and tortious interference with
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business and seeking compensatory and punitive damages, in the Cuyahoga Common Pleas
Court and the case was assigned to Judge Timothy J. McGinty. Respondent counterclaimed for
fraud, interference w‘ith contractual relations, libel per se, abuse of process, and intentional and
negligent infliction of emotional distress. The court granted plainfiff Former Counsel’s motion
for summary judgment and denied Respondent’s motion for summary judgment on December
31, 2007 and awarded a judgment to Former Counsel, and against Respondent, in the amount of
$50,443 plus statutory interest. Relator’s Ex. 36, However, Respondent appealed and the
Cuyahoga County Court of Appeals dismissed the appeal afier determining that the trial court
has not ruled on all the claims before it and, therefore, has never made a final determination in
the case. The case remains pending with the trial court.

{§59} When the show cause hearing resumed on January 9, 2008, Respondent informed
the court that she had been unable to locate her IOLTA records. Respondent also testified at the
hearing in this case, that she did not attempt to reconstruct those records because she believed
that she had already provided them to the court. As a substitute for the production of those
records in compliance with the order of the court, she represented to the court that the contents of
those ,reéords had been read into the record at the September 21(sic), 2006 hearing. The court
promptly found her in violation of vet another order of the court. I,Ja,fer in the hearing, after
giving her another opportunity to advise the court regarding what had happeﬁed to the money
and not receiving a straight-forward answer to the question, Judge Russo again found her in
contempt, remanded her to the county jail and scheduled a resumption of the hearing for January

15, 2008. Relator’s Ex. 38 and 39,

{§60} On January 14, 2008, Judge Russo decided to recuse herself from the case, citing

a referral to outside investigative authority regarding the location of the missing funds and the
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possibility that she might be called as a witness, and also cancelled the scheduled resumption of
the show cause hearing. Relator’s Ex. 41. At the time of the hearing in this matter, the court has
yet to set a' date for resumption of this show cause hearing,

{461} On January 17, 2008, Respondent filed a second affidavit with {he Supreme C’ourt
of Ohio seeking the disqualification of Judge Russo, but as the judge had already recused herself
from the case, Chief Justice Moyer dismissed the request as moot. Relator's Ex, 42,

{962} On February 11, 2008, Respondent appealed the second contempt {inding.
Relator’s Ex. 40. The court of appeals, on May 3, 2008 dismissed the ap;ﬁpeal for faiture to timely
file a brief. Relator’s Ex. 46.

{463} Alihough Respondent did not timely file a brief, she did file ene on May 1, 2008,
In it, Respondent alleged that Judge Russo allowed Respondent’s race and gender to affect her
partiality. Relator’s, Ex. 45, p. 14. Respondent admitted in later testimony at the hearing that
she conducted no research to determine the racial makeup of Attorney Campbell’s law firm
although Réspondent alleged preferential treatment of them by Judge Russo because of their
gender and réce‘ Likewise, chsp‘ondent was unable to cite any specific éctions by the trial judge
such as improper racial or gender-based remarks that indicated an overt bias, Respondent
admitted that the sole basis for her allegation was that the judge had ruled against her on the fee
division issue and had had her jailed for contempt. Hearing Tr, 167?171, 329, 330, 338,

{64} On April 22, 2008, Respondent filed a petition for relief under Chapter 13 of the
Bankrupt'c} Code in the U.S, Barkruptey Court for the Southern District of Ohio, which was
converted eleven months later into a Chapter 7 proceeding, Respondent gave somewhat
conflicting testimony concerning this bankruptcy filing at the hearing in this matter. Respondent

testified that, although she filed her petition under Chapter 13 initially, her goal was to discharge,
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among other debts, the judgment awarded against her in Judge McGinty’s court, Hearing Tr.
101, 165, Respondcnt'also testified that her initial intent was to pay at least a portion of Former
Counsel’s judgment. Hearing Tr. 345. But Respondent also testified that she did not file the
bankruptcy petition with the objective of dig;;:harging Former Counsel's judgment, but only as a
means 1o stay execution of that judgment while the case was on appeal. Hearing Tr. 292, On
October 15, 2008, Former Counsel filed an adversaryvaction in the bankruptcy court contesting
the discharge of the judgment. Relator’s Ex. 47. |

{1165} On March 31, 2010, the bankruptey court denied Respondent’s request to
+ discharge Former Counsel’s judgment, citing evidence that Respondent bad “committed a
wrongful act by disbursing the escrowed funds in contravention of the State Court order” and
further stating that “The Defendant’s theory that the Plaintiff no longer had an interest in the
Escrowed Funds is simply disingenuous.” Relater’s Ex. 48, pp. 9-11.

{966} On June 11, 2010, Respondent appealed the bankruptey coutt’s decision to the
U.5. District Court and on January 26, 2011 Judge Algenon L. Marbley affirmed the bankruptey
court’s decision. Relator’s Ex, 50.
Alleged Violations of DR 1-102(4)(4)

{¥67} Relator argues that Respondent violated DR 1-1 02(A)(4) in several ways. First, it
asserts that Respondent purposefully and knowingly took anci kept a $50,000 fee and disbursed
5700 in expenses to herself in direct violation of several of the court’s orders. Second, Relator
points to the finding of the bankruptcy court, affirmed by the U.S, District Court, that
Respondent committed a wrongful act and inflicted willful and malicious injury upon Former
Counsel, Third, Relator cites Respondent’s incomplete and misleading statements made to the

court on Seplember 21, 2006 with regard to the status of the settlement funds as evidence of
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misrepresentation. Finally, Relator argues that the fact that Respondent, despite having a
Jjudgment taken against her and being ordered to make payment to Former Counsel by Judge
Russo, has yet 1o pay Former Counsel anything is evidence of dishonesty and fraud,

{468} The panel, after carefully ex&miﬁing all the evidence before it, finds by clear and
convincing evidence that Respondent did violate DR 1-102(A)4). The panel concurs with
Relator that Respondent made incomplete and misleading staterents to the court at the hearing
on September 21, 2006. An examination of the transcript of that hearing discloses several
instances of Respondent’s failure to answer, or providing incomplete answers to, direct questions
put to her by Judge Russo on the status of the funds entrusted to her by the court. Relator’s Fx.
27, pp. 24-26. In the opinion of the panel, incomplete answers and refusals to answer are
mistepresentations. The panel also finds that Respondent misrepresented to the court that she
had not taken a fee from the Tyus settlement proceeds when in fact she had done exactly that on
June 23, 2006, |

{§169} The panel also finds that a violation of DR 1-102(A)(4) occurred when
Respondent distributed the Tyus settlement funds, The panel concurs with the U.S, Bankruptey
Court that Respondent committed a wrongful act and inflicted willful injury to Former Counsel
when she did so, in the panel’s opinion Respondent did what she did with malice toward Former
Counsel and as a deliberate action to misappropriate said funds. Respondent should have known
that the distribution was a violation of the orders of the court, so the panel finds that this
violation of the court’s orders was done out of dishonesty or in perpetration of a fraud such that it
rises to the level of a violation of DR 1-102(A)(4).

{870} The pancl is of the opinion that Respondent is correct that J udge Russo’s order of

Aungust 15, 2006 is superseded by the order of the Cuyahoga County Court of Appeals of
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December 24, 2007 remanding the contempt case to the trial court and ordering it to hold a
hearing {o determine which parties are owed money and what amounts, if any, the respondent is
retaining that do not belong to her. Relator’s Ex. 34, p. 9. While the case was before the court of
appeals on appeal of the contempt charge, the panel notes that the court had the entire record
before it and chose not to order Respondent to comply with Judge Russe’s order of Angust 15,
2006. Instead, it ordered another determination hearing. This hearing, although commenced, has
never been compleied by the trial court and the determination ordered by the court of appeals has
never been made. In light of these circumstances, the pane] declines to find that Respondent’s
continued failure to pay Former Counsel is a violation of DR 1-102(A)(4).

{§71} Likewise, the panel finds that Respondent’s failure to pay the judgment awarded
against her by the Cuyahoga County Common Pleas Court in the civil action filed by Former
Counsel does not rise to a violation of DR 1-102(A)(4) because said judgment has also not been
finalized due to the finding of the Cuyahoga County Court of Appeals that the trial court has not
finalized its determination of the case,

Alleged Violations of DR-102(A)(5), DR 1-102(4)(6), Corresponding Rules of Professional
Conduct, and Prof. Cond. R. 8.2(a)

{972} Relator next alleges that Respondent is in violation of DR 1-1 02(AX(5) and its
counterpart, Prof. Cond. R. 8.4(d), DR 1-102{A)(6) and its counterpart Prof. Cond. R. 8.4(h), and
Prof. Cond. R. 8.2(a), due to Respondent’s violation of court orders, Respondent’s behavior that
resulted in two findings of contempt, and Respondent’s public, written, accusation of racial and
gender bias on the part of the trial judge.

{473} First, the panel is convinced that Respondent believed she was entitled to iake her
fee out of the Tyus settlemént funds, but Respondent also admitted at the hearing that she was

aware that she was under a court order not to do so until such time as the court ruled in the

20



disposition of the remaining funds, However, Respondent read the court’s entry of June 22,
2006 as creating a “legal window” that permitted her to disburse the funds without the court’s
resolution of the fee dispute. The panel disagrees with her interpretation of the wording of the
court’s entry, Itis the opinioﬁ of the panc! that the entry makes_ clear that, aithough Former
Counsel had withdrawn their motion to enforce charging len, they intended to file another post-
judgment motion. Since the court made no mention of any release of the funds being held by
Respondent, her determination that this entry permitted her to disburse the funds, and pay herself
a fec in the process, was irresponsible, reckless, and a violation of the court’s order of June 12,
2006, As it was a violation of the court’s order, the panel finds, by clear and convineing
evidence, that it is a violation of DR 1-102(AX5) and DR 1-102(A)(6).

{474} Second, Resbondent. violated the court’s order to appear for the August 23, 2006
show cause hearing when she arrived seventy minutes late for that hearing. The panel is mindful
that the late arrival of an attorney for a hearing is not normally a violation of any Ruie of
Professional Conduct. However, in this case Respondent had been ordered to appear by the
judge in the courtroom at a definite time on a definite date under a clearly communicated threat
of a oontempt charge, and Respondent failéd to do so, not by a few minutes, but by well over an
hour and then failed to give a reasonable excuse for her late arrival, Rcspoﬁ'dent’s only excuse
was that she was unable to leave Columbus any earlier than she did. The panel finds, by clear
and convincing evidence, that this is also a violation of DR 1-102(A)(3) and DR 1-102(A)(6).

{ﬁ{?S} Third, Respondent violated thé court’s order to produce her IOLTA records at the
January 9, 2008 continuation of thé show cause hearing. Here again, Respondent had received a
specific order from Judge Russo to produce her TOLTA and financial records in the courtroom at

a definite time on a definite date, and Respondent failed to do so. Again, Respondent had no
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reasonable explanation for why she had failed fo comply with the court’s order. When the judge
asked Respondent where her records were, her only response was that the contents of those
records had been read into the record of the September 23, 2006 hearing. Responderit attempted
at the hearing in this matter to justify her behavior by explaining that she thought the judge
would allow her to pull the records from the file. However, this explanation rings hollow,
because R.espogldezit admitted under questioning that she did nothing to prepare for the hearing
and wasn’t even sure that she had produced the proper records in the previous hearing. ’Hearing
Tr. 405-411. Respondent did not obtain a transcript, she did not obtain copies of any of the
exhibits from the previous hearing, and she did not call her bank and try to ebtain copies of bank
statements. The panel finds, by clear and convincing evidence, that this lack of any gttempt to
comply with the specific order of the court is also a violation of Prof, Cond. R. 8.4(d) and Prof.
Cond. R. 8.4(h).

'{‘J 76} Fourth and most troubling is Res’pondent;s accusation, found in the merit brief she
filed with the Cuyahoga County Court of Appeals concerning her second contempt charge, that
Judge Russo denied her a hearing and reduced her attorney fees because of racial and gender
bias. The panel understands Respondent’s frustration with J udge Russo, It is difficult for the
panel to understand why the judge prevented Respondcnt’s attorney, Edward Pérks, from
completing his examination of Responderit for the purpose of putting evidence on the record
detailing her services to the Tyus family at the April 28, 2006 hearing or why the judge ordered
Respondent from the courtroom during the August 15, 2006 hearing without giving her an
opportunity to present the sarme evidence.

{77} But the panel notes that Respondent filed two affidavits of disqualification with

the Supreme Court of Chio alleging bias on the part of J i}dge Russo and both were found to be
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without merit by Chief Justice Moyer. Respondent’s Ex. F and G, The panel is also mindful that
the Supreme Court of Ohio has set forth an objective standard with rega;d fo attorney
misconduct in this area in Disciplinary Counsel v, Gardner, 99 tho St.3d 416, 2003-Ohic-4048,
The Court stated in that case that, 'io be able to survive scrutiny in a disciplinary case, statements
an attorney makes about the integrity of a judicial officer must be supported by a reasonable
factual basis. Inthe opinion of the panel, Respondent was within her rights and obligations as an
attorney when she made her charges of bias in seeking the judge’s disqualification, even though
both requests were later found to be meritless.

{978} However, Respondent’s later charge of racial and gender bias against the judge
does not, in the opinion of the panel, survive the reasonable factual basis test set forth in
Ga?dner. Respondent, who is a black female, alleged that she had been treated disparately from
what she believed were the white, male members of Former Counsel’s law firms as the basis for
her allegation of racial and gender bias. Chief Justice Md}'er wrote about the effect of
unfounded racial bias claims made against judges in /n Re Disqualification of Cunningham, 100
Ohio 5t.3d 1216, 2002-Chio-7470;

...Allegations of racial bias are amon'g_the most serious and damaging claims that.
can be directed at a judge, since such allegations, if true, would not only
congtitute a violation of the judge’s oath of office and the Code of Judicial

- Conduct, but also would strike at the very heart of the integrity of the judiciary.

In order to warrant a judge’s disqualification, these claims must be demonstrated

by clear evidence that establishes the existence of bias. Id. ar 2.

{479} Respondent admitted during the hearing in this matter that she conducted no
research with regard to the racial makeup of Former Counsel’s firms, Respondent could point to
no specific actions or racial- or gender-based remarks made by Judge Russo that indicated bias,

and Respondent could cite no instances of anyone else who advised her that they had had

similar experience with Judge Russo, Also, Respondent’s charge of gender bias has a difficult



time surviving the reasonableness test in light of the fact that both the judge and Respondent are
females. Given this complete lack of substantiation of both allegations, the panel finds, by clear
and convineing evidence, that they were unreasonable and therefore finds violations of Prof.
Cond. R. 8.4(d), Prof. Cond. R. 8.4(h), and Prof. Cond. R. 8.2(a).

Alleged Violations of DR 2-106(4)

{1180} Relator also alleges that Respondent is in violation of DR 2-106(A). Relator’s
argument is that Respondent billed her client in the Tyus case over $700 for expenses that were
incurred after the lawsuit was settled and were specifically incurred as the result of the
respondent attempting to defend her fee in Judge Russo’s courtroom and on appeal, and therefore
should not have been billed to the client at all. Respondent’s counter-argument is that she
ineurred these expenses in defense of her client’s interests and therefore no violation occutred.

{181} The panel notes that DR 2-106(A) reads as follows: “a lawyer shall ot enter into
an agreement for, charge, or collect an illegal or clearly excessive fee.” A review of the items listed
in Relator’s Ex. 13 discloses that Respondent did not charge her clients an illegal or clearly
excessive fee in that document, Rather, Respondent charged them for expenses, and the rule
cited by Relator does not appear, on its face, to apply to expenses. In order to find a violation of
DR 2-106(A), the panel would have to assume that the Court, in adopting this rule, intended to
insert a word into the rule that was not therelwhen the rule was adopted. Since the Court did not
insert the words “costs” or “expenses” into the rule, the panel declines to so as well. The panel
also notes that the current equivalent to DR 2-106(A), Prof. Cond. R. 1.5, likewise does not
contain either of the words “costs” or “expenses.”’ T herefore, since the rule on its face does not

prohibit an attorney from charging his or her clients excessive costs, the panel recommends that

this charge be dismissed.

"' Cf Model Rule of Professional Conduct 1.5(a).
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Alleged Violations of DR 5-101(A4)(1)

{482} Relator next alleges that Respondent is in violation of DR 5-101(AY1). 'Relator’s
argument concerning this issue is that Respondent violated this disciplinary rule when she sought
and ob;ainéd her client’s signature on the setﬂemez.lt agreement in which her client agreed to be
responsibie for Former Counsel’s fees and expenses advanced, and then éontinued to represent
her for a périod of seven weeks thereafter. Respondent believes that her client’s interests and
those of her own were in alignment, and that no conflict was present, because her client wag
responsible for Former Counsel’s fees and their expenses advanced and this had nothing o do
with her fees and the expenses she had advanced.

{4183} As held by the Supreme Court in Fox & 4ssoc. Co., LP.A. v. Purdon (1989), 44
Ohio §t.3d 69, a client remains responsible to pay the fees due to and costs incurred by a prior
attorney. In the opinion of the panel, the settlement agreement executed by Respondent and her
clignt does nothing more than rémind the parties of that fact in writing, Therefore, the panel
finds that the allegation of a violation of DR 5-101 (A was not proven by clear and
convineing evidence and recommends thai said allegation be dismissed.

{484} In summary of all of the foregoing conclusiéns of law, the panel finds, by clear
and convincing evidence, that Respondent has violated DR 1-1 02(A)(4), DR 1-102(A)(S), DR 1-
102(A)(6), Prof, Cond. R. 8.2(a), Prof, Cond. R. 8.4(d), and Prof. Cond. R. 8.4(h). The panel
- finds that Respondent did not violate DR 2-106(A) and DR 5-1 01{A)(1) and recommends that
those allegations be dismissed. |

MITIGATION, AGGRAVATION AND SANCTION

{485} With 1'egafd to the factors in aggravation that may be considered in favor of a
g 3

more severe sanction for professional misconduct listed in BCGD Proc. Reg. 10(B)(1), Relator



argued that Respondent (a) engaged in a pattern of misconduct, (b) commitied multiple offenses,
(c) has refused 1o acknowledge the wrongful nature of her conduct, (d) acted with a dishonest
and selfish motive,(e) failed to make restitution, and (f) caused harm to Judge Russo through her
unreasonable accusation of racial and gender bias, the courts by filing a plethors of iiu‘ gation,
Former Counsel by not paying their claim for fees, and her client by creating an impermissible
cenflict of interest and charging improperly for expenses, |

{486} The panel finds, by clear and convincing evidence, that Respondent did engage in
a pattern of misconduct and committed multiple offenses. Respondent violated a number of
court orders and was held in contempt twice as a result,

{487} The panel disagrees that Respondent has refused to acknowledge the wrongful
nature of her conduct. While some of Respondent’s conduct was based on her interpretation of
the law, some of her conduct was clearly wrong, and she acknowledged that it was wrong at the
hearing in this matter.

{488} Inregard to the aliegatioh that Respondent acted with a dishonest and selfish
motive, the panel agrees that Respondent did so when she distributed the remaining settlement
funds in violation of the court’s order,

{489} Inregard to the allegation that Respondent has failed to make restitution, the
pancl does not find this to be an aggravating factor, given the status of the contempt and civil
cases before the trial courts and the panel’s finding in §70 above that the order of the trial court
that Respondent pay Former Counsel is not currently in effect and the panel’s note in 9§71 above
of the finding of the Ei ghih Distriet Court of Appeals that the tfia} court has not finalized its

determination of the civil action filed against Respondent by Former Counsel.
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{990} Relator alleged in its closing argument that Respondent caused harm to Judge
usso through her unreasonable accusation of racial and gender bias, the courts by filing a
plethora of litigation, Former Counsel by not paying their claim for fees, and her client by
ereating an impermissible conflict of interest and charging improperly for expenses. The panel
agrees that Respondent caused harm to Judge Russo and the courts and finds this is an
aggravating factor, but in light of its finding in 181 and 83 above, the panel finds that no harm
was caused to Respondent’s client.

{491} With regard to the factors in mitigation that may be cqnsi’dered in favor of less
severe sanctions for professional misconduct listed in BCGD Proc. Reg. 10(B)(2), the panel
unanimously finds, by clear and convincing evidence, that Respondent (a) has no prior
disciplinary violations, (b) made full and free disclosure to Relator, (c) has good ch’afacter and
reputation, and (d) has had other sarictions imposed upon her for her misconduct in the form of
actual jail time as the result of the cour’s findings of contempt.

{9192} Inits prehearing brief, Relator recommended that Respondent receive between a
two-year suspension and an indefinite suspension, but at the hearing advocated only an indefinite
suspension. Respondent, in her prehearing brief, argued in one part that she should receive no
more than a public reprimand, and in another part that the matter should be dismissed, Relator
presente.d authority to the panel in sﬁpﬁort of its recommendation. Respondent presented no
authority in support of her recommendation. |

{ﬂ93} The panel reviewed both parfics’ recommendations in light of the findings of fact,
conclusions of law, factors in mitigation and aggravation, and precedent established by the

Supreme Court of Ohio,
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{9194} The panel believes that guidance on the appropriate sanction is found in the case
of Disciplinary Counsel v. Simon-Seymour, 131 Obio 8t.3d 161, 2012-Ohio-114. In that case,
the respondent was found to have violated several professional conducf rules, among them DR 1-
102(A)(4) and Prof. Cond. R, 8.-4'(c).. The respondent in that case was hired to probate an estate
but tock funds from the estate without court approval, eventually causing an overdraft on her
trust account. To cover this, the respondent falsely reported to the probate court that she had
made disbursements to pay estate obligations. The respondent later repaid the estate more than
she owed it, but never provided a full accounting to the estate’s administrator. The Court
adopted the parties’ consent-to-discipline agreement, as recommended by the Board, of a two-
yearsuspension, with six months stayed, with the condition that the respondent complete five
howrs of CLE In trust account management as a condition of the stay.

{995} Also instructive is the case of Disciplinary Counsel v. Stafford, 131 Ohio St.3d
388, 2012-0hio-909. In that casé, the respondent, in divorce proceedings, abused the discovery
process and made several inaccurate statéments or omissions to the tribunal and opposing
counsel. The respohdent also misled the court in a motion in order to insert a new charge into a
pleading. The respondent engaged in dishonesty, fraud, deceit, or misrepresentation, and failed
to inform a tribunal of all relevant facts. In another matter, the respondent in that case instructed
a subordinate attorney to preparc a motion that maligned a judge and made statements and
misrepresentations in 2 motion that further maligned the judge, which adversely reflected on the
respondent’s fitness to practice law. The Court ordered in that case that the respondent be
suspended for one year.

{996} The panel also finds instructive the‘ case of Disciplinary Counsel v. Frost, 122

Ohie 81.3d 219, 2009-Ohio-2870. In that case, the respondent repeatedly leveled unfounded
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accusations of racial bias and other impropriety against a federal Judge. The Court imposed an
indefinite suspension in that case, although the sanction was due in significant part to other rule
violations,

{497} Based on the foregoing, the panel recommends that Respondent receive a two-
year suspension from the practice of law, with one year stayed on the conditions that Respondent
commit no further misconduct and as set forth below.

{998} Both partics argued the issue of restitution at the hearing in this matter and in
post-hearing briefs filed at the request of the panel. The panel notes Relator’s argumént that
Respondent, in her post-hearing brief, stated that she advised her client that she placed the value
of Former Counsel’s services in the Tyus case at $8,232, and also notes that she has never
contested Former Counsel’s ¢laims for reimbursement of expenses in the amount of $2,943.70,
The panel also considered the recommendation of Relator that payment of the total of $50,443 in
fees and costs by Respondent to Former Counsel, as ordered by the trial court in the Tyus case,
be made a condition of a stay of any sanction, The panel is unwilling to comply with Relator’s
request as 1t is of the opinion, after having sifted through all the hearings and motions filed in the
various cases involving this matter, that Respondent has never been afforded the opportunity to
present evidence of the work she performed for her client in that case to the court or to finish her
cross-examjnation of Former Counsel on their claims for fees and reimbursement for costs
advanced. In the opinion of the pahel, the trial court should complete its work in the contempt
case against Respéndent as ordered by the court of appeals and then enter the order it deems
appropriate before restitution should attach.

{599} Therefore, the panel recommends that the stay set forth in 997 above and

Respondent’s return to the practice of law also be conditioned upon the payment, or an
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arrangement satisfactory 1o Relator to make payment, of any additional amounts that may be
ordered paid by Respondeﬁt to Former Counsel by the Cuyahoga County Common Pleas Court,
after it holds the hearing ordered by the Cuyahoga County Court of Appeals in Appeal No,
84780. | |

{§/100} As a final matter, the panel recommends that restitution not be ordered with
regard to the civil case filed against Respondent, as also recommended by Relator,

BOARD RECOMMENDATION

Pursuant to Gov. Bar R. V, Section 6, the Board of Commissioners on Grievances and
Discipline of the Supreme Court of Ohio considered this matter on April 4 and June 6, 2013.
The Board adopted the Findings of Fact, Conclusions of Law, and Recommendation of the panel
and recommends that Réspohdcnt, Joy Lenore Marshall, be suspeﬁded from the practicé of law
in Ohio for two years, with one year stayed subject to the condition contained in 999 of this
reporf and that she engage in no further misconduct. The Board further recommends that the
costs of these proceedings be taxed to Respondent in any disciplinary order entered, so that

execution may issue.

Pursuant to the srder of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of Ohio,

I hereby certify the foregoing Findings of Fact, Conclusions
of Law, and Recommendation as those of the Board.

78

“RICHARD A¢DOVE, Secretary
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