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UNDERLYINGFACTS

Attorney Joy L. Marshall is the Respondent. She was licensed to practice law in the state

of Wisconsin in 2001 and in Ohio in 2002. Attorney Marshall has varied experience. I3efore

being licensed to practice law, she was a law clerk for the University of Wisconsin, the

Honorable Judge Higgenbotham (now of the Wisconsin Court of Appeals, formerly of the Court

of Common Pleas); and the law firm of Porter, Wright, Morris and Arthur. Attorney':Vlarshall

also served as a legal specialist for Nationwide Insurance Company. Attorney Marshall has been

in private practice since 2003, where she is a general practitioner. She has no prior disciplinary

action.

In 2006, Attorney Marshall was contacted by a friend, whose "family" wanted to find

another attorney for their mother. ''heir mother was confined to a nursing bome. She had been

injured multiple times while there. The family was unhappy with the attorney chose to represent

her. I-Iis sister, Kimberly Tyus ("Kim"), held power of attorney for his mother. His mother was

Bessie Tyus ("Mrs. Tyus"). Attorney Marshall agreed to meet K-im at her office, which is in

Columbus. Kim traveled there from Cleveland.

Kim explained to Attorney Marshall that her attorney did not listen. to them and,

therefore, had not ineluded all of the claims available. In addition, she said he used the term

"you people", which made them feel uneasy. She also said that he told them that the claim was

not worth any money. Attorney Marshall explained to her that it was easiest to maintain the

same attorney since the case was in litigation. Kim decided to attempt to resolve her issues with

her attorney.

Kim called a couple of days later and said that she would not keep her attorney. Kim said

that she would find another attorney if Attorney Marshall would not take the case. Attorney
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Marshall advised Kim to send a letter of termination to the attorney and get a statement from him

stating the amount of money he believed was owed. Attorney Marshall advised Kim of the

doctrine of Quantum Meruit. Kim produced both her letter and his statement. His statement said

that she owed $2,943.00. After Attorney Marshall contacted to local bar association to confirm

that she had no obligation to former counsel, she agreed to take the case.

Attorney Marshall signed a one-third contingent fee agreement with Mrs. Tyus via Kim.

Attorney Marshall hired Attorney Edward Parks (" Attorney Parks") to co-counsel on the case

with her, because he ha.d vast experience with nursing home certifications and violations during

his tenure with the Ohio Department of Health. Mrs. Tyus' record of injury was fairly large and

there was an upcoming settlement conference. Attorney Marshall did not know this when she

took the case, because no one had told Kim. Attorney Marshall attempted to contact former

counsel repeatedly, but to no avail. Attorney Marshall and Attorney Parks were prepared for the

settlement conference.

Settlement negotiations began at the settlement conference. Attorney Marshall and

Attorney Parks amended the complaint to add the additional claims and continued to gather

information in furtherance of litigation. After the parties agreed upon an amount to settle the

case, Attorney Marshall received her first contact from former counsel. He wanted Attorney

Marshall to protect his fee. Attorney Marshall questioned him about the settlement statement he

provided. He said that it was not his fee and that he could not determine his fee unless he knew

what the settlement amount. Attorney Marshall informed that Quantum Meruit is determined

upon the termination of services, not upon successor counsel's, work.

The Release and Settlement Agreement contained a promise to pay forxner counsel.

Attorney Marshall informed opposing counsel that release terms were unacceptable. Attorney
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Marshall reached an impasse with opposing counsel and called the court to request a settlement

conference. When she called the court, Judge Russo's staff told her that the case had been

dismissed via ex parte telephone call from the defendant. Attorney Marshall viewed the on-line

docket and noticed the court had put on an order of dismissal, wherein the court retained

jurisdiction over post-judgment motions. Attorney Marshall followed with a Motion, pursuant to

Ohio Civil Rule 60(B), to set aside the dismissal. She also filed a Motion to Strike the Ex parte

Notification of Dismissal.

"I'he court denied the motion to set aside, ruling that the case was dismissed and that a

proper motion would be a 60(B). Attomey Marshall made the changes to the Release and

Settlement agreement and had her client sign the changes. The defendant accepted. When

Attorney Marshall inquired about the status of the client's check, opposing counsel informed her

that the check had been sent to the court. Attorney Marshall called the court, but no response.

Finally Attorney Marshall sent Judge Russo a letter by fax, inquiring about the status of her

client's settlement funds. Judge Russo left a message on Attorney Marshall's phone stating that

the check, was being held. in abeyance. Attorney Marshall filed a Writ of Prohibition with the

court of Appeals, because held her client's funds were being held without depositing it into an

interest bearing account and without any orders informing the parties as to why and how she

would hold the funds.

In the interim, former counsel, William Campbell, who had left his previous law firm of

Schiff &Dickson, filed a motion to Enforce a Charging Lien. Attorney Marshall responded with

a Motion to Dismiss, because the only parties were her client and the defendant. No one else had

standing to file a motion. Furthermore, fee disputes were to be handled by the local bar

association. Judge Russo set his motion for hearing. At the hearing, Judge Russo asked the
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defendant why the check had been sent to her. She informed the parties that the check had been

sitting in her fishbowl for the last month. She indicated that she was unsure what to do with the

check. Attorney Marshall told the Judge that the proper thing to do is to give the check to her

client. Judge Russo said that she did not want to do that with the motion pending. Attorney

Marshall urged the Judge to allow her client to receive those proceeds that were not in dispute.

Judge Russo ordered Attorney Marshall to disburse no more than $85,000 of the $150,000

settlement. Campbell's claim was for $47,500 in fees and $2,943 in expenses.

"fhe hearing began on that same day. Attorney Marshall and Attorney Edward Parks

carne prepared to validate their earnings despite the completed contingent fee contract. Judge

Russo ordered that Attorney Parks would cross-examine Campbell and that Blake I)ickson

would cross examine Attorney Marshall. Campbell began with a rendition of the work that he

completed on behalf of the client and produced an hourly time sheet of 32.93 hours. He testified

that his hourly rate is $200 per hour. Judge Russo stopped Attoxney Parks at the beginning of his

cross-examination for recess. Attorney Marshall voluntarily dismissed the Writ of Prohibition

and the Motion for 60(B) as moot.

The hearing on Campbell's motion was to continue about one month later and then was

scheduled on June 21, 2006 at noon. Attorney Marshall called the court repeatedly to confirm

the tirne with the court, but received no confirmation. Attorney Marshall then filed an Affidavit

of Disqualification, because Judge Russo had entered orders for non parties and based upon

exparte communications, but her staff would never answer nor respond to Attorney Marshall's

calls. Attorney Marshall believed she was biased and should have been disqualified. T-ler

Affidavit was denied,
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'When Attorney Marshall appeared for the hearing, no one was present but Attorney

Marshall, Attorney Parks, and Kim. Attorney Marshall traveled 2.5 hours to Cleveland in a

storm and it appeared everyone knew not to appear, but Attorney Marshall, Attorney Parks, and

the ciien:t. Judge Russo handed Attorney Marshall, what appeared to be an order of dismissal of

Campbell's motion with a promise to file it after he properly intervened. Attorney Marshall,

seeing that Judge Russo's order extinguished with the dismissal, disbursed the remaining funds

to her client. Attorney Marshall was paid according to her contingent fee contract, plus

expenses.

Several days later, Campbell filed a motion to intervene with another motion to enforce a

charging lien. The motion to intervene was immediately granted. Attorney Marshall objected

with a motion for reconsideration. The court had not given the requisite response period for the

motion. The court reconsidered and then granted the intei-vention. It also set the new motion for

hearing. Attorney Marshall filed motions on both her behalf and her client's behalf, objecting to

the motion. In addition, Attorney Marshall filed a Writ in Prohibition with the Supreme Court,

arguing that the funds had been disbursed and that the case was dismissed with the funds

disbursed therefore there was nothing over which the court could retain jurisdiction. The court

dismissed the motion and ordered costs on behalf of Judge Russo.

Attorney Marshall advised Kim to get new/separate counsel. Kim hired additional

counsel. Attorney Marshall filed a counterclaim on behalf of Mrs. Tyus simultaneous to her

motion to withdraw as counsel. Judge Russo granted Attorney Marshall's withdraw and ordered

her to leave the open courtroom. Attonicy Marshall did as ordered. Judge Russo entered a

default judgment on behalf of Campbell when she left. Attorney Marshall re-entered the

courtroom to find everyone gone and an ordered issued depriving her of her rightfully earned fee
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and granting Campbell $52,000 for 32 hoiirs of work. Attorney Marshall was ordered to

disburse the funds to her client within three, which the court had been informed was an

impossibility, through the Supreme Court filings.

Judge Russo faxed. Attortley Marshall an order to appear for a show cause hearing, based

upon the exparte commnication of non-compliance, three days later. Altllough the order

contained no motion nor was properly served, Attorney Marshall made every attempt to comply

with the order to appear, several days later, at 8:30am. Attorney Marshall made an effort to have

someone cover her cases in Fraiiklin County, but to no avail, and did not have time to continue

them or infortn her clients that she would not be there. In addition, Attorney Marshall, being a

single parent had to make provisions to have her child delivered to school. An 8:30 appearance

required a departure from. Columbus at 5:30 am. Attorney Marshall did not leave until 7:00am,

after she znadeprovisions for her child. She called the court immediately to inform them that she

would be late for the hearing at 8:30 and would likely arrive at 9:30am. She also called the

Administrative Judge for fear that Judge Russo would deny that she called.

Attorney Marshall arrived around 9:40 and was immediately handcuffed andjailed, in

felony jail, for failure to appear. Attorney Parks attempted to have a bail set for Attorney

Marshall, but Judge Russo's staff pretended she was on vacation. After Attorney Parks, hired

local counsel, Judge Russo issued a $5000 cash and surety bond for Attorney Marshall. Attorney

Marshall was released the following day.

Attorney Marshall was ordered to provide her IOLTA statement for the hearing and she

complied. Attorney Marshall used the same attorneys that had handled her bond. Judge Russo

acted as both prosecutor and judge for the show cause hearing. Attorney Marshall's counsel was

told what questions to ask and only those questions. Attorney Marshall had no opportunity to
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raise a defense. In an attempt to counter the record that Attorney Marshall had "taken" money

from her client, Attorney Marshall responded that she had not taken anything, but was paid

according to her contingent fee contract. Attorney Marshall was held in contempt and jailed

indefmitely pending her complianee with the order. Attorney Marshall's counsel obtained a

bond from the court of appeals. She was released the following day.

Judge Russo moved to be added as a party to the appeal. Judge Russo was the only party

to make an appearance or file a brief. Judge Russo, through her counsel, denied that Attorney

Marshall called to inform the court that she would be late, just as Attorney Marshall suspected.

The court of appeals affirmed in part and remanded in part, ordering further hearing on the fees.

On remand, Attorney Marshall was ordered to produce her IOLTA statements, again.

She was also ordered to produce her settlement statements, her time sheets, and other documents.

Attorney Marshall prepared all of the documents, but the IOLTA she provided to the court prior

to remand. She did not retrieve it. She was confi.ident that it was part of the court file and that

the court could retrieve it from the file. Iiowever, Attorney Marshall was jailed for not bringing

another copy, as being in violation. of the order. She was jailed for three days. Attorney

Marshall served all three days. That appeal was dismissed for failure to prosecute.

Simultaneously, Campbell filed a separate civil action and Attorney Marshall

counterelaimed. Campbell was granted summary judgment and Attorney Marshall appealed it.

During the appeal, Campbell moved to execute on his judgment and the sheriff delivered a tag to

A:ttorney Marshall's home. Attorney Marshall moved for bankxuptcy protection, as she was

Linable to pay the judgment.

The bankruptcy coui-t ruled that Campbell's judgment was not dischargeable, after

finding that Attorney Marshall acted with malice in disbursing the funds. On appeal of the
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judgment, the court ruled that Campbell's judgment was notfinal, as matters were still pending

before the court.

When Judge Russo set her contempt for hearing, the third time, Attorney Marshall filed

another Affidavit of disqualification. Attorney Marshall, as a basis for Judge Russo's bias, that

Judge Russo repeated ignored court rules, issued orders for the benefit of non-parties, and sent

Attorney Marshall to jail at most every appearance. Judge Russo immediately recused herself

then filed a grievance with the disciplinary counsel wherein, she complained in 2007, that

Attorney Marshall violated. her order in 2006. Judge Russo also complained that Attorney

Marshall represented the client in a criminal case, and convinced her to fire her attorney so that

she and the client could defraud Medicaid. Hence, we have the instant action.

III. ARGUMENT

A. Attorney Marshall did not violate Prof. Gond. R. 8.2, by alleging bias of a
judicial officer, when the facts show clear bias.

"`The responsibility of a judge is to decide matters that have been submitted to the court

by the parties. The judge may not, having decided a case for or, as in this case, materially assist

one party at eh expense of the other. Such advocacy creates the appearance, and perhaps the

reality, of partiality of the judge. This, in turn, erodes public cozifidence in the fairness of the

judiciary and undermines the faith in the judicial process that is a necessary component of

republican democracy'. In re Complaint Against lf"hite (2002). 264 Neb. 740, 752, 651 N. W.2d

551. .`Judicial advocacv through exparte communications therefore also warrants discipline.

Disciplinary Counsel v. Ferreri (2000), 88 Ohio St. 3d 456, 727 N.E. 2d 908." Disciplinary

Counsel v. 0'Nerl 103 Ohio St.3d 204, 2004-Ohio-4704, T 13

11



In D:Vei.l, a c.otnmon pleas judge was found to have engaged in improper ex parte

communications and violated her duties to remain impartial and avoid advocacy. Judge Nancy

Margaret Russo ("Judge Rtasso") presided over the case of Bessie Tyus v. Grande Pointe Health,

the case giving rise to the instant disciplinary complaint. Attorney Marshall filed several

motions requesting that the court either strike the exparte communications, dismiss orders made

pursuant to ex parte communications, or reconsider orders entered ex parte. Such actions gave

the appearance and the reality of partiality on the part of the judge.

The court, through Judge Russo, dismissed Bessie Tyus' case. Attorney Marshall

requested a settlement conference, but was told that the case was dismissed pursuant to a phone

call from the defendant. Judge Russo, without motion, notice, or an agreed entry from the

plaintiff entered a final judgment dismissing the case. Attorney Marshall requested that the court

strike the exparte communication and she also moved to set aside the order made in furtherance

of the exparte communication.

Judge R.usso granted a motion to intervene exparte. William Campbell filed a motion to

intervene. Judge Russo granted the motion on the day of its filing. Attorney Marshall moved the

court to reconsider its entry, as the court had not provided time for service and response from the

plaintiff, Mrs. Tyus.

Judge Russo issued a show cause order based upon exparte communication, Judge Russo

stated in her August show cause order that she had information that Attorney Marshall had not

complied with the order. Such inforination was not made via motion, as none was filed. Judge

Russo issued the order based upon exparte communication.

Orders issued pursuant to exparte communication, not only create the appearance of

impropriety, they encourage impropriety. They erode at public confidence. They deny the
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opportunity for hearing and the promotion of fairness. Orders repeatedly issued through exparte

communications is strong bias and judicial advocacy on the part of the one who benefits from the

issuance of those orders. It brings harm to the system of our judiciary and those denied the

application of the rule of law.

In O'Neil, the respondent repeatedly failed to comply with the law and act in a manner

that promoted public confidence. In addition to issuing multiple orders, exparte, Judge Russo

failed to comply with the law in other ways. Counsel for the nursing home sent Mrs. Tyus'

check, payable to Bessie Tyus and Attorney Marshall, to Judge Russo. Judge Russo placed the

check in her fishbowl for approximately four weeks. DR 9-102 required. that all funds of clients

paid to a lawyer, other than advances for costs and expenses, shall be deposited in one or more

identifiable bank accounts. Judge Russo's actions forbade Attorney Marshall from fulfilling her

legal obligations to her client. In addition, and most troubling, Attorney Marshall could not tell

her client the location of her settlement proceeds, because Judge Russo did not provide any

information about the receipt or whereabouts of the funds.

Jttdge Russo violated well established law and precedent by issuing an order for the

benefit of a non-party. William Campbell, the former counsel for the plaintiff filed a motion to

enforce an alleged charging lien. The case had been dismissed. Williani Campbell was not a

party, yet Judge Russo set his motion for hearing and issued orders for his benefit.

Judge Russo denied Attoriley Marshall due process to protect her liberty and property

interests in her courtroom, in violation of the I{oui-teenth Amendment to the U.S. Constitution.

Attorney Marshall had a property interest, via contingent fee contract, in Mrs. Tyus' settlement

proceeds.
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William Campbell alleged that he had superior rights to Attorney Marshall's fee. Judge

Russo 1) would not let Attorney Marshall cross examine Campbell; 2) abrogated Attorney

Marshall's contract with her client; 3) expelled Attorney Marshall from the courtroom during the

hearing involving her property right; 4) denied Attorney Marshall a hearing regarding her

property right; and 5) denied Attorney Marshall a, well settled. right to her property.

Judge Russo jailed Attorney Marshall repeatedly without setting a reasonable bail. First,

Judge Russo ordered Attorney Marshall jailed after Attorney Marshall appeared at 9:40 for her

show cause hearing. Attorney Marshall informed the court that she would be late. However,

once Attorney Marshall appeared, she was jailed for her failure to appear. Judge Russo denied

that Attorney Marshall called her. Judge Russo's staff told Attorney Parks that the Judge Russo

was on vacation. No bond was issued. Attorney Marshall retained counsel, who persuaded

Judge Russo to issue a bond, that evening. Attorney Marshall was forced to spend the night in

jail.

Judge Russo found Attorney Marshall in violation of her order and jailed Attorney

Marshall indefinitely with no bond. Attorney Marshall's counsel obtained a bond from the court

of appeals.

In employment discrimination cases, a plaintiff can also establish a prima facie case by

"offering evidence adequate to create an inference that an employment decision was based on a

discriminatory criteria illegal under [Title VII]." Mitchell v. Office of the Los Angeles County

Superixitendent of Schools, 805 F.2d 844, 846 (9th Cir. 1986) (quoting Teamsters v. United

States, 431 U.S. 324, 358 (1977)); see Lowe v. City of Monrovia, 775 F.2d 998, 1006 (9th Cir.

I985) (plaintiff can establish prima facie case of disparate treatment without satisfying

McDonnell Douglas test if he or she provides evidence suggesting rejection was based on
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discriminatory criteria), amended, 784 F.2d 1407 (1986). A plaintiff who provides such evidence

for his or her prima facie case may be able to survive summary judgmerlt on this evidence alone.

Lowe, 775 F.2d at 1008.

Title VIl prohibits employers from treating applicants or employees differently because

of their membership in a protected class. A disparate treatment violation is made out when an

individual of a protected group is shown to have been singled out and treated less favorably than

others similarly situated on the basis of an impermissible criterion under Title VII. The issue is

whether the employer's actions were motivated by discriminatory intent. Discriminatory intent

can either be shown by direct evidence, or through indirect or circumstantial evidence.

Attorney Marshall is a black female lawyer. She had been employed by Mrs. Tyus on a

contingent fee contract. Williazn Campbell and his law frnl of Schiff and Dickson, along with

the law firm of Friedman, Domiano & Smith, were previously employed by Mrs. Tyus and had

been terminated. They are white. Attorney Marshall was not just similarly situated with William

Campbell and his law f rms. She had a superior position because she fulfilled her contractual

obligation and she was not terminated.

Judge Russo treated Attorney Marshall disparately, as compared. Not only was Attorney

Marshall denied her rightfully earned fee, through Judge Russo's rulings. She was denied her

expenses. She was denied a presence in the courtroom. She was denied justice in the face of her

client. Judicial Conduct Rule 2.8 (13) and 2.2. Everyone with a legal interest has a right to be

heard according to the law. 116 Ohio State 3d 64, 2007 Ohio 5635.

Attorney Marshall did not violate Prof. Cond. R. 8.2(a), by making false reckless

statements concerning the qualifications or integrity of a judicial officer. Attorney Marshall

suffered conduct prejudicial to the administration of justice in the most perveified way. Attorney
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Marshall alleged bias in Affidavits of Disqualification and in her filings in the court of appeals.

They are based upon fact.

The most telling instance of bias is Judge Russo's grievance to the Disciplinary Counsel

wherein she fabricates a story about the origination of Attorney Marshall's relationship with her

client. In it, she alleges that the client, a member of the public, was engaged in criminal activity

in the past. She further alleges that Attorney Marshall and Mrs. Tyus entered into a lawyer-client

relationship with the intent to commit criminal acts.

While it may be unfortunate that a member of the judiciary is biased; it happens

nevertheless. Attorney Marshall did not violate any ethical rules by so stating.

B. Attorney Marshall did not violate DR 1-102(A)(2), as she was, at all
times, honest with the court, while attempting to exercise her right to dae
process.

The panel found that Attorney Marshall made incomplete and misleading statements at

the hearing. Attorney Marshall was required to appear for a hearing wherein she was charged

with violating the court's orders by failing to disburse the settlement proceeds in accordance with

the court's prior order. Judge Nancy Margaret Russo presided over the proceeds. At the same

time, Judge Russo also prosecuted the conten-ipt. Attorney Marshall was not afforded the

opportunity to present a defense because Judge Russo told her attorney which questions he could

ask and denied him any opportunity to ask any other questions. Therefore, Judge Russo

effectively acted as prosecutor, defense, and trier of fact.

Attorney Marshall did not sLipply the court with incomplete and misleading answers.

Attorney Marshal I sought to supply the court with a complete answer, incorporating her delense

of the contempt into the ans-vver. It was her only chance of making ANY record. Judge Russo

asked Attorney Marshall what did she take. Attorney Marshall stated that she did not TAKE
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anything, that she had a valid and existing contingent fee contract. Attorney Marshall asserted

her defense by stating that she did not take anything, she was paid what was rightfully hers. This

statement would have been misleading or false if Attorney Marshall stated that she did not

collect a fee.

Prior to the hearing on the refiled motion "Charging Lien, Attorney Marshall filed a Writ

of Prohibition with the Supreme Court of Ohio. In that Writ of Prohibition, Attorney Marshall

infornied the coutt, Judge Nancy Russo was a party, that the funds had been. disbursed.

Therefore the caurt had fiill knowledge of the disbursement, prior to the hearing and chose not to

inquire or charge Attorney Marshall with contempt.

The panel also relied on the Bankruptey court's finding that Attorney Marshall

committed a willful and malicious act by disbursing the proceeds in violation of the court order.

Attorney Marshall disagrees with the finding of the Bankruptcy Court and requests that this court

reach its own conclusion regarding its application to fraud, deceit, or misrepresentation.

Attorney Marshall's conduct is inconsistent with malice and ill-will. Attorney Marshall

encouraged Kim to continue with Campbell instead of retaining new counsel. Attorney Marshall

advised Kim on the doctrine of Quantum Meruit and required Kim to get a statement from

Campbell upon termination of services. Attorney Marshall maintained the funds in her IOLTA

account for three months, notwithstanding her belief that the court's order, being for the benefit

of a non-party, was invalid. Attorney Marshall, despite Kim's belief that Campbell should not be

paid anything, counseled her on the doctrine of Quantum Meruit and required that she pay the

amount issued in his Settlement Memorandum.

C. Attorney Marshall did not violate DR 1-I02(A)(5) or DR 1-102(A)(6),
as she, actively sought the administration of justice by using the Ohio Rules
of Court and established precedent, as her guide, from inception of the case
to date.
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Attorney Marshall did not violate DR 1-102(A) (5) or (6) when she actively sought the

administration of justice zealously. The panel considered findings that Attorney Marshall

violated Court Orders to also find that Attomey Marshall violated DR 1-102(A)(5) and (6). It

does not follow, however that Attorney Marshall engaged in conduct that was prejudicial to

administration of justice.

One must take the totality of circumstances into account. Attorney Marshall was present

and prepared for every hearing. Attorney Marshall was the only attorney present and prepared

for every hearing. tJnder established precedent the orders were invalid, expired, or

unenforceable, yet Attorney Marshall made honest attempts at compliance.

Attorney Marshall was charged and found in contempt for distributing funds to her client

in violation of the court's order. The court issued that order for the benefit of Campbell, who

was a non-party and did not have standing. Those orders are invalid. Invalid orders are

unenforceable. Unenforceable orders are not subject to contempt.

Campbell had withdrawn his motion. There was nothing pending before the court. The

court cannot rule unless it has something pending before it. The order was then, prospective and

anticipatory in nature, rather than pursuant to a filing in its court. Attarmey Marshall drew a

reasonable legal conclusion and was found in contempt for violation of that order. `The court of

appeals ruled that Attorney Marshall should not have disbursed the funds because she knew that

he would refile. It gave no legal basis or precedent to support its finding.

In addition, it found Judge Russo jurisdiction to issue the order because she reserved

jurisdiction over all post judgment motions, notATithstanding her previous denial over the

plaintifPs motion to strike. There is no legal basis indicating that Attorney Marshall's

understanding of the law was clearly erroneous or that her actions were egregious. Attorney
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Marshall's clients had been held in the InLTA account in violation of the rules which require

that funds that are not in dispute be distributed.

Attorney Marshall was ordered to retain $15,000 beyond what was in dispute. Attorney

Marshall applied established precedent and the court rules from the inception of the case.

Attorney Marshall contacted the local bar association for guidance on how she should respond to

any claim of Quantum Meruit fxom former counsel. The court rules require, in a contingent fee

case, the attorney to issue a settlement statement. Attorney Marshall considered the burden on

all concerned and attempted to act accordingly. Elowever, her obligation was to her client. In

State v. Schietive, the court of appeals held that a finding of contempt is contrary to law, where it

refuses to recognize the contemptors responsibilities under the Code of Professional

Responsibility. See Schiewe, 110 Ohio App. 3d 170,6t" Appellate District 1996 at 175.

EC 7-4 requires that an Attorney act an as advocate, within the bounds of the law.

Although Attorney Marshall was prepared and willing to receive her fee, the important aspect of

this case, is that the client believed that Attorney Marshall should be,justly compensated and that

William Campbell should not be compensated for his failure to advocate on her behalt: Attorney

Marshall represented her client's interests.

D. The sanctions are too severe, given the aggravating and mitigating
factors.

The purpose of lawyer discipline is to protect the public and the administration of

justice from lawyers who have not discharged, will not discharge, or are unlikely

properly to discharge their professional duties to clients, the public, the legal system, and

the legal profession.
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While Attorney Marshall did appear late for the show cause hearing and she failed

to obtain additional copies of her IOLTA for the remanded hearing, her violations were

not willful disobedience to the court's orders. They do not indicate an unwillingness to

properly discharge her duty to the court, the public, or her clients.

Attorney Marshall has been an attorney in good standing for twelve years. The

facts giving rise to the instant complaint arose seven years ago. There have been no other

allegations of misconduct. Attorney Marshall received numerous letters in support of her

character and fitness to practice law.

The panel used Disciplinary Counsel v. Simon-Seymour as its guidance, 131 Ohio

St.3d 161, 2012-Ohio-114. In that case an attorney took funds that did not belong to her

and followed with a deceptive trail to hide her misdeeds and caused harm to her client. In

that case the board recommended a two year suspension with six months stayed. Attorney

Marshall has not harfned her client nor engaged in an.y deceptive practices.

The panel also relied on Disciplinaf y Counsel v. ^S"tafford, 131 Ohio St. 3d 385,

2012-Ohio-909. In that case the attorney abused discovery, made misrepresentations to

the court, and maligned the judge. The recommendation was one year. Here, Attorney

Marshall was late to court, though she called. In addition, Attorney Marshall did not

make additional copies of her IOLTA statements, after assuming that the court

maintained the copies she provided earlier. The panel acknowledged that appearing late

for court is not usually a violation. It should not be considered a violation here.

Attorney believes that, should this court find she violated her duties, that the

mitigating circumstances dictate a public reprimand.

Respectfully Submitted,
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Joy L,1Vla^fi a11 (Pro Se)
P.O. Box 91154
Columbus, OH 43209
Cell: (614) 397-8854
17xnai l : jL)ylmarshal l cz^beglobal.net

CERTIFICATE OF SERVICE

This is to verify that a copy of the foregoing was sent via rea lar mail to Jonathan

Coughlin, Disciplinary Counsel via regular mail 250 Civic Center Drive, Suite 325, Columbus,

Ohio 43215-741 l, postage paid on this 30"' day of July, 2013.

Respectfully Submitte ;

^

Joy L. 'vIi shall " ro Se)
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Case No. 12-403

Findings of Fact,
? onclusions of Law, and

Aecommeridatiott of the
d-oarcl of Comruissioners on
Gz-ievances and Discipline of
t#e Suprenl.e Court of Ohio

O'VERVIEW

{¶1} This matter was heard in Columbus, Ohio on September 26, 27, and 28, 2012,

before a panel consisting cifJudge Beth Whitzr7ore, Teresa Sherald, and David B. Tschantz, chair,

all of whom are duly qualified members of the Board, None of the panel members resides in the

appellate district frozn which the complaint originated or served. as a member of the probable

cause panel that reviewed this matter. Respondent, Joy L. Marshall, appeared at the heariiia pro

se. Relator, Disciplinary Counsel, also appeared by and tl-trougll its counsel, Robert Ber.ger.

M2} Respondent was cbarged in the complaint with the following violations: DR 1-

l02(A)(4) [cond.uct involvit7g dislionesty, fraud, deceit or rn.isrepresentation); DR 1-102(A){5)

and t rt}1: Cond. R. 8.4(d) ( conduct that is prejudicia.t to the administration of justicej; DR 1-

1 02(.A)(E) and 1'rofCoi-id.. R. 8.4(h) f conduct that adversely reflects on the lawyer's fitness to

practice law]; DR 2-i06(A) [iIlegal or clearly excessive fee], DR 5-101(.A)(l) [a Iawyer shall not

accept employment if the exercise ofprofessiona:l judgment on behalf ot`the elient will be or

{.4F^7t^:-..
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reasonably may be affected by the lawyer's financial, hizsit7ess, property, or personal interestsj;

and Pi°of Cond, R. 8.2(a) [false or NAfth reckless statemeni: concerning the qualificatiozls. or

ititegrity of a judicial off2cer]..

{¶3} The panel concludes that Relator proved the alleged violations of DR 1-

102(A)(4), DR 1-102(A)(5), DR 1-102(A:)(6), Prof. Cond. R. 8.2(a), Prof Cond, R. $.4(d), and

f?rof, Corzd. R. 8.4(h). The panel also finds that Respondent did not violate DR 2-106(.Aa.) and. DR

5-10 1 (A.)(1) ar.id recommends their dismissal.

(¶4} Based on its findings of fact,. conclusions of law, the evidence adduced at the

hearing concerning matters in miligatioti and aggravation, case precedent established by the

Supreme Court of Ohio, and the recommendations of the parties, the panel recommends the

imposition of a two-year suspensiorz, witli one year stayed on conditions.

FINDINGS OF FACT AND CO1VCLUSIOI'yS C1F LA'Vt?

{¶S} Respondent is an attorney who was first adn-^tted to the praotice of law in

Wisconsin in 2001. Respondent was admitted to the practice of law in the State of Ohio on

November 18, 2002. Respondent is subject to the Rules of Professional Cond:Uct, the Code of

Professional Responsibility, and the Rules fsar the Government of the Bar in (3hio. Since

adrriissirrn, Re.spondent has served as a law clerk for the University of Wisconsin, a law clerk for

the Honorable Paul B. Higgenbotham (judge of the Wisconsin Couzt of Appeals, District I'v'),

and practiced law with the firm of Porter, Wright, Morris & Az'thur; served as a legal specialist

for Natioyzwide Mutual lnsuraaice Company and, for the past nine years, has engaged in the

private practice of law in the Columbtts a.rea. Hearing Tr. 30.

{^16} The complaint arose out of Respondent's representation, beginning on February

18, 2 006, of aworn.an nained Bessie Tyus. MG. l'yus had been a resident of the Grande Point



Health. Community in Richmond Heights, Ohio, a strburb of Cleveland, and had brt?ught an

action against the corporation owning and operating that facility f6rperso,nal injury she alleged

she had suffered while a resident there.

{T7} The personal injury action was first filed in August 2005 in the Cuyahoga County

Commoti Pleas Court, Case No, CV-05•^571328, by the client's first ati.orney William P,

Campbell, who is a partner in the Cleveland firm of Dickson & Campbell. The case was

assigned to Judge Nancy M. Russo. The actual client, Bessie Tyus, did not directly participate in

the conduct of the lawsuit. Instead, she delegated her authority in the matter to iler daughter

:K:imber.Iy 7'yus through a power-of attorney. Two other children, Bessie's son Andre I'ytzs and

another daughter, I)ap:hne Tyus, also were involved in the case and soinetimes attended meetings

and provided input. However, Kimberly Tyus exercised the authority of the client in a:11 matters

pertaining to the lawsuit out of Avhich arose the circumstances that are the subject of'the instant

disciplzraan, matter.

{+^^} Attorney Campbell and Atto,ney M. David Smith of the firm. of Friedman,

Dontiano & Smith, LPA, [hereinafter bo[h attorneys and their firfns vtrill be referred to

collectiveiy as "Former C;ounsel"] had .re,presented Ms. Tyus in her euse against the nursing

home since 2004 and had been retained tincler a contingent fee agreement that stated that Former

Counsel was entitled to be paid 40 percent of any recovery if a c(implaint were hled. . Relator's

Ex. 2.

{119) Respondent's representation of the client began when she was contactid by

Kimberly Tyus, who indicated that the family was not satisfied with the quality of the

representation that Bessie Tyv.s was receiving frorn Former Counsel and., therefare, wished to

retain her services.



fj][10) Respondent advised the Tyus family at that time that Ms, Tyus should reniain

with l"nrzner Counsel because the case i.vas in litigation; but affirmed that she would represent

Ms. I'vus if the client was detez-,rnin.ed. to get another attor.ney. A few days later. a member of the

faz-niiy called and advised her that if she did not take the case then they would go elsewhere, as

Ms. Tyus had made the decision to get another attorney. Based on that representation,

Respondent agreed to accept the case. Also at that time the client sent a letter to Attoniey

Campbell informing him that Former Counsel had been terminated. Relator's Ex. 5, p. 7.

{TI1 ]} Respondent then met with the client azad advised her of the doctrine of quazttum

meruit, and explained tliat this rneant that l'ormer Counsel could claim payment fozthe

reasonable value of the services they had provided from 2004 through their discharge in 2006>

The client was also advised to contact Mr. Campbell and obtain a statement froin hina setting

forth w?iat he believed was owed to Former Counsel for costs advanced and for fees on a

quai-atui-n meruit basis 5hould there be a recovery,

f^:i2} The clien.t thereafter faxed a doci7ment to her office wh.ich was entitleci settle.txient

inunroran.dunl. Respondexit's Ex. 1. ThQ client advised that this docziment was what was

provided bv Mr. CanlpbeIl's office in response to the client's inquiry concerning what was owed

for thc previt?us seivices. Ufe memormdum shows the amount of $2,943.70 advanced as costs,

birt: does iiot show any other amounts due fi-om the client. The client and her family further

advised Respondent that they believed that Former Counsel was not owed any additional fees,

Respondent did not tindertaiCe to contact Former Cdiin.sel herself,

{$13} Respondent then executed a contingent fee agreement of her own with the elient

on February 18, 2006, providing for payment to Respondent of one-third of any recovery, plus

costs. Id.
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{1^14} Attorriey Campbell, upon receipt of his client's decision to terminate his services,

sent a letter on February 20, 2006, to his iiow fornner ciient corrflirzning the termination and

advising that Former Cvunsel would assert an attorney's lien based on the contingent fee

agreement or on quantiirn aneruit. The letter did not specify any amount sought beyond tlte

amount of $2,943.70 advanced as costs. Relator's Ex. 4.

{1^115} Attorney Campbell also filed a motion to withdraw as plain.tiff s counsel with the

court on February 21, 20U6, Reiator's Ex. S. In support of that motlon, A.ttorney Campbell

attached a rnernorandurrr in which he informed the court that Fon-ner Counsel were asserting an

attoxnev's lien for "fees atld costs advanced," but which likewise enumerated only the amount of

$2,943.70 advanced as costs,

{^16} Respondent relied on the amount specified in the settlement rtaernorandum and

Attorney Carnpbell's letter to her cliezit in concluding that her client was correct that Former

Counsel were owed nothing beyond reimbut•sement for the $2,943.70 advanced as costs..

Respondent was never servvd with Attorney Campbell's :motion to withdraw.

{jfl 7) Respondent then received a letter directly ftom Attorney Campbell ozi March 6,

2006, in which he advised that Former Counsel was asserting an attorney lien for reimbursement

ot'tha $2,943.70 of advanced expense's and for fees based on quantum meruit, and asked her to

contact hirn at the coiiclusion of the case to discuss wlzat he sl-zould be paid. Relator's Ex. fi.

Respondent found this suggestion to be "intpropzr" because she saw Former Counsel's claim for

fees as a dexnand being made upoal her client, not upon Iier fee and she did not believe she had an

obligatiGn to negotiate with Eornaer Counsel on behalf of Iaer client, Hearing T. r. 259,



{¶18} Respondent was able to settle the case on March 19, 2006 ajid a release of the

defendai?.t in the suit was executed to that effect. Relator's Ex. 7. The amot7nt of the settlement

was $150,000:

{^19} The next day, one of defendant's attorneys informed the court that the case had

been settled, and the court filed a. jourrza.l entry to that effect the same day. Relator's £;x. 8, The

entry also advised that the court"retains iruisdicti.on over all post-judgment motions." For some

reasor^ urk,n.own to the panel, Judge Russo appears to have executed the entry on March 17,

2006, which would have been two days before the case was actually settled and thxee days before

the colirt was informed that the case had. been, settled.

{T20} Respondent did not call Attorrzey Campbell to discuss their respective fees, as he

had requested, nor did she advise her client to seek the opinion of other counsel.

{T21} On March 27, 2006, a week after the court put on its settlement entry, 1^`orxner

Counsel filed a aitatice of charging lien with the court in which they advised that they had

performed 95 percent of the work osi the case and asked the court to award them a fee of $47,500

in addition to rezmburseniezit of -the $2,953.70 in costs advanced by them on. behalf of the elient.

Relator`'s 1~x. 9. This was Respondent's first notice of the actual amount claimed by Former

Couiisel< The record of'the trial courk also indicates that Former Counsel filed a motion to

declare and enforce charging lien on the same date, but this motion is not before the panel.

{¶22} On March 29, 2006, Respondent filed a memorandum contra Forniier Couzisel's

niotiorz  to declare and enforce charging lien. This memorandum was likewise not provided to the

panel.

{T23} The next day, because of the fee dispute, the defendar ►ts' insurance carrier sent the

$150,000 settlement proceeds to the court in the form of a check. Relator's lrx. 10, Judge Russo
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did not cash the check, bu# deposited it in a presuxn:ably--e.nzpty fishbowl on her desk. Relator's

Ex. 11, p. ti.

{l[241 On April 18, 2(}06, Judge Russo set the date of April 28, 2006 for a hearing on

F'orrxter Counsel's motion.

{¶25{ 011 April 26, 2006, R.espondent filed an application far writ of prohibition in the

Cuyahoga County Court of Appeals, seeking an order to the trial court prohibiting .l'udge Russo

from ritling ozi Former Counsel's motion, Relator's Ex. 14. The next day, Respondent filed a.

motion for an alternative writ with the court of appeals. Respondent also filed an application for

a writ o:i'proliibifion with the trial court, which was stricken by the couTt on May 2, 2006 as

being iznproperly filed.

{Ti26} On April 28, 2006, the trial court held its hearing on Forrzier Counsel's motion.

Respondent was assisted at this hearing by Attorney Edward 1'arks of Columbus and she was late

for this hearing. Judge Russo explained to Respondent, once slre arrived, that she had filed

irnproper applications for a writ with the court of appeals and lier court; so the trial court retaan:ed

jurisdiction on the fee issue, At the hearing, Attcirney Cainpbell advised the court that, to make

thiiigs easier, Former Couaisel would accept the application of a one-third percerztage to tiie

recovery rather than the 40 percent their agreement with the client entitled them to recover, This

modified their agreement to be in line with Respondent's percentage, and allowed the court to

fociis on the division of one-third of the recovery between the attorneys, rather than attempting to

appiy two different percentages. Attoz•ney Ca.tn.pbel'1 put on evidence at t}7is hearing that Fornner

Cou.n.sel was ezitit(ed to 95 percent of one-tbird of the re:covery, and should also be reuribursed

for the $2,95170 in cost:s advanced, and was there.fore entitled to a total of $50,453.70 out of the
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recovery. Attorney Campbell was then cross-exam:yned about his services and fees by Attomey

Parks. Relator's Ex. 11.

{^{271 ijnwever, before Attorney Parks' cross-examination of Attorney Campbell was

concluded, and without giving Respondent an opportunity to present any e.vidence of her own,

Judge.Russo advised the parties off the record that the hearing would be continued doe to otlier

pressing matters of court, gave the $150,000 settlement check to Respondent and instructed her

not to disburse more than $$5,0{)(} of the proceeds to her clientpendin,g resolution olthe attor:ney

fee issue. No record was made of that part of the hearing. Respondent deposited the check in an

ItJI,TA on May 1, 2006. Relator's Ex. .12.

{1128} On May 5, 2006, the trial court set the date of June 22, 2006 as the date on which

the attorney fee hearing would reconvene. On the same date, Respondent wrote herself a check

for $1,127.66 in reimbursement of her costs advanced, which are detailed in a statement admitted

into evidence, and also distributed $63,352.34 to her client. Relator's Ex. 13. The account

earned $241,15 in interest; which Respondent transferred to another account, and there was a

bank fee of $20, so after all these transactions a balance of $85,500 remained in the IOLTA

acc,ount. Relator's Ex. 12. At some point on or around that same date, the client sent a cashier's

cPleci: to Respondent in the amount of $25,0()0 as a "gift" out of the client's share of the

distributed proceeds. "I'here is conflicting evidence before the panel on whether Respondent

applied this money toNvard her fees or returned the $25,000 to the client, but the paiiel heiieves

that Respondent received this money, applied it toward her fee, and did not return it.

{.^[29} On May 9, 2006, the court of appeals denied Respondent's application for a wr.it

of prohibition on the grounds that it was improperly filed and that it failed on the rnerits.

Relator's Ex. 14.



{t351 On June 23, 2006, Respor^d:ent sent her client a second check out of the funds in

the IOLTA account in the amount of $60,006.50 and paid herself the amount of $25,493.50 in

fees and costs. On the same date, the client exectited a settlement agreement, in which the client

agreed in vvriting that sbe had received $98,561.92, that Respondent had received a fee of

$50,000, and that the clienthad reirn.bu;sed Respondent for $1,438.08 in costs advanced.

Relator's Ex. 20. The settleinent agreement also provided, significantly, that the client agreed to

be respon5itile for all outstanding liens against the setflement proceeds, including the claims

"found to be valid and owing any previoirs attorn:ey." Further, the settlement agreement recited

the following: "As of this date there are no known valid and existirtg l;ens."

{T36} Respondent did not counsel her client to seek the advice of another attotziey

before this doeutnent was exzcuted<

{T37; After iilterest was credited to Respondent's IOLTA intl3e amount of $167.48 on

June 26, 2006, she transfezred the interest to another accoUnt and closed the account on 3une 30.

2006. Relator's Ex. 12. The transfer of this interest brought the total paid to Respondent, or

transferred by Respondent to a party other than the client, out of the settlement fuxxeis to

$52,029.74, At this poirit, the client had received $98.,358.84 but had agreed to be res.ponsihle

for the payment of Form.er Counsel's fees and costs, and any other liezis that might arise. Former

Counsel's denzand was for a total of $50,453.70; thus at this point over half of what the clien:t

had received was still subject to, at the very least, the claims of Fvrrner Counsel.

{l(38} Respondent advised the elient and her family what their potential liability to

Former Counsel could be and testified that they "were okay with assuming the liability for that

yuantum meruit claim and Mr. Campbell's expenses." Hearing. Tr. 382.
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{l,̂39} Oza June 26, 2006, Former CoLznsel fiJed their motion to intervene. The motion

was unopposed and gra.nted on July 6, 2006, and the court appears to have set the matter for

hearing on the fee issue on July 19, 2006.

{q;40} On July 7, 2006, Respondent .t:tled amotion for reconsideration, a memorandum

contra the rnotinn. to intei-vene, and a rziotion for continuance, and on July 10, 2006 the motion

for reconsideration was granted and the motion for cont.inuaDce was denied.

{¶41.) O11 July 14, 2006, the cotzrt re-granted Former Counsel's motion to intervene and

reminded coiinsel for all parties that the hearing would go forward on July 26, 2006.

(^142} On July 12, 200.6; Responderst filed an affidavit of disqualification regarding

Judge Russo wzth the Supreirie Court of nhio, Respondezit's Ex. E. Chae:f Justice Moyer denied

Respondent's affidavit on July 19, 2006. Relator's Ex. 21. Respondent filed a motion for

reconsideration with the Suprean.e Court of Obio in July 2006 and it was likeNvise deriied by

Chiel'Justicelvlover on July 28, 2006, Respondent filed a second motion .for reconsideral.iori on

September 18, 2006 and it was likewise denied by tlie Chief Justice on September 20, 2006.

.Respo.n.dent:'s Lx; F, In all his rulings, the Chief Justice foti.nd no evidenc,e of'bias or preittdice

on the part of Judge Russo.

{1(4:3} 'I'he record does not state specifically, but it appears that the July 26, 2006 hearing

was cancelled because of the filing of these affidavits.

{¶44} On August l. 2006, Respondent filed a second complaint in prohibition with the

Supreme Court of Ohio seeking yet atzother order prohibiting. Judge Russci frozn raling on

Former Counsel's motion to declare and enforce charging lien. Relator's Ex. 22. Again, the

actual complaizat filed with the Court was not provided to the panel. Judge Russo moved for

dismissal of the case on A.ugust 10, 2006 and on August 17, 2006 Judge Russo moved for
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{^30} On. May 11, 2006;.Respvudent .filed a second application for writ of prohibition in

the court of appeals, again seeking an order to the trial court prohibitizag.f udge Russo fronni ruling

o*i Former Counsel's motion. Relator's Ex. 15.

{^31 ) On May 22, 2006, Respondent filed a motion with the trial court to dismiss

Forzner Counsel's znotion. Relator's Ex. 16, This xnotion to dismiss was denied by Judge Russo

on June 13, 2006. Respondent also volunta.rily dismissed, on this same date, the second

application for writ of prohibition she had filed v^r ith the court of appeals.

1¶32} On May 3 :f, 2006, Respondent filed a complaint in prohibition with the Supreme

Court of Ohio also seeking an order to the trial court prohibiting Judge Russo from ruling on

I^ormer Counsel's motion. Relator's Ex. 17. Th; actual complaint filed with the Supreme Court

was not providod to the Fane[; rather, Relator provi , ded a certified copY cit'the docket entries in

the case. Relator`s Rx, 17. Respondent applied for dism.issal of the case on June 26, 2006 and

the vourt granted the application and. dismissed the case on June 29, 2006.

{^133} On June 12, 2006, the trial court journalized its verbal order ofApriI 28, 2006

confir.niing that Respondent was prohibited lrorn distributing'inoxe th.azi $85,000 froni the

settlement proceeds. Relator's Ex. 18. A:t the tinie the entry was filed by the court, the balance

in Respondent's IOLTA acco7 ant was $85,500.

(T34) On June 22, 2006, lFnriner Counsel withdrtnw their znotion to declare and enforce

charging lie:n and the trial court filed a journal entn7 noting that the ntotion was withdrawn; but

also noting that Foriner Counsel had advised the court that they would file ax3. appropriate post-

jucigm.ent niotion to intervene for the purposes of, enforcing the charging 1ien: This entry was

signed by Judge Russo on June 21, 2006. IZelator's Ex, 19.
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sanctions based on an allegation of frivolous actions. On August 21, 2006, Respondent filed two

additional motions with the Court, oite for issuance of an alternative writ and one for injunctive

relief. On SepteiYZber 19, 2006, Respondent filed a motion for leave to tile art amended

complaint and on September 20, 2006 Respondent filed a motion for isstiance oi' an emergency

peremptory writ. All of these motions were opposed by Judge Russo,

{^(45} On October 4, 2006, the Court denied all of Respondent's motions and granted

Judge Russo's motions for dismissal and fccr sanctions: Eventually, the Cou.rt awarded expenses

to 3iidge Russo in the amoun:t of $327,42.

}j;46} Meanwhile. back in Cuyahoga County, on August 1, 2006 Attorney Cassandra

Collier-Williams tiled her appearance as additional counsel for Respondent's clie.nt and ozi

August 15, 2006 Respondent 1'iled a motion to withdraw :frorn representation citing a confl_iet of

interest between herself and her client. Relator's Ex. 23. The same day, Respondent also filed a

counterclaim against Fortner Counsel on behalf of her cliezzt alleging legal malpractice,

{l(47} Also on the same day, the trial court fizially recoaivened its hearing on the fee

dispute, The judge was advised that Respondent had withdrawn frorn the case and when

Respondent stood up to plaoe her withdrawal upon the record, took the unusual step of orderirig

Respondent from the courtroom while the hearing proceeded. Respondent coznplied with this

order. Respondent's Ex. A, at p.. 3. I'he judge then advised Attorn.ey Colizer-VVilliazns that she

should finish Att:orney Parks' cross-examination of Attorney C'am.pbell so that the court could

make a determination of how to award fees, but Attorney Collier-Williams, who now represented

the client, indicated that she had no intention of doing so. Attorney Collier-Williams further

indicated that she was there to protect her client fToxti paying any fiirther fees out of their share of
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the recovery, not argue with Former Counsel over how much of the fees they were entitled to

receive. Id. at pp. 4-6.

{98} Judge Russo then stated, on the record, that Respondent's absence was indicative

to the court that Former Counsel's motion to declare and enforce the charg?ng lien was

unopposed. The court then discussed the best method of administering the distribution of the

remaining funds with Attorneys Campbell and Collier-Williams and thereafter ordered that

Respondent retain $4,557 and transfer the rerziaining fiinds on or before August 18, 2Q06 to

Attorney C'ollier-V4%illiams, who was ordered, to then distribute $10;00f1 to the client and $50,443

to Former Couns€:l, IZelatr.rt•'s Ex. 24. I'he judge, after reaching this decisioii, sent Attorney

C:ampbell out into the iiallway to fiizd Respondent, but he was unable to do so. Resfaondesit later

reentered thecourtroorn, but by the tiine she returned the hearing had concluded.

i^149) Resporzdexit subsequently received a copy of the cotirt's ord.er,

^1f,50; On Atigiist 16, 2006, Respondent's motion to withdraw was granted by the court,

arid on August 20, 2006 the counterclaim was strickeii as having.beetz filed by Respondezit

without the consent of the client or her a7ew counsel and for being kiled improper?y in a_past-

dispositive enforceznent of lien action.

(¶51) 011 or about August 21, 2006, the court was advised by Attorney Colizer-Witliams

that no funds had been received from Respondent for dzstribution pursuant to the court's order of

August 15, 2006. The court ordered the same day that R.espondent show cause why she should

not be held in contempt for faiiure to comply with the court's order, and #'urther t.hat: she prodeace

for the court's inspection copies of her IOLTA records. The hearing was set for 8:30 a,m, on

August 23, 2006 aaid ti3e order clearly indicated that if'Res,pondent did not appear on that date

and at that time a hench warrant would be isstzed for her arrest. Relator's p,x.. 25,
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{11521 Respondent received a copy of this order.

{1^53} On August 23, 2006, Respondent was seventy minutes late for the hearin.g.

Respondent testified at the hearing in this rnatter that her reason for being late was that she

simply did not leave Columbus early enough: Hearing Tr, 133. The court issued a bezich

warrant at 830 a.m. when Respondent failed to appear, so when she did finally arrive at the

courthouse she was ar.rest.ed.. The court set her bond at $5,000 and scheduled another show cause

.hearing for Au.g-ust 28, 2006 at 8:30 a.m. at whicl7 time she was expected to e;xplain why she had

not complied with court's order to transmit the remaining funds to Attorney Collier-Williams

and why she had shown up late, and that she was expected to produce her IOS,T'A records. The

or(ier also clearly specified that a bench warrant would be issued if she did not appear at the

court an that date at that time. Relator's Ex, 26. Subsequently, the court ccintinued this second

show Gause hea.ririg to Septezrzber 21, 2006.

54} On Septezriber. 1$, 2006, Respondent appealed Judge Russo's order for respozident

to transmit the funds held in her IOLTA. This appeal was subsequently dismissed for failure to

timely file the appeal. Relator's Ex. 31. In addition, the matter was appealed to the Supreme

Court of U}zio, but the Court declined to hear the case. Relatar's Ex: 32.

{^,55} At the second show caz7se hearing on September 21, 2006, Respondent was

represented by counsel. At this hearing, kesporzdent's counsel atteznpted to argue that she had

not been given an opportunity at the August 15, 2006 hearing to defend her interest in the fees

due under her contingent fee agreement, but the court rejected Respozident's arguxrzent and

characteriEed her actions at that hearing as a voluntary withdxawal as counsel for the plaintiff

(which th.e :record shows is what happened) followed by a voluntary departure from the

courtroom (which the record shows was definitely not voluntary). Respondent's cotznsel, near
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the beginning of the heai'ing, advised the court that all the settlement funds had been distributed.

Respondent's counsel then attempted to elicit testi,naony from her regarding her fees:, but this was

cut short by tudge Russo, who ordered cot.uasel to focus only on the contempt ch.arge aird matters

relevant to zt. The jtzdge then questioned Respondent directly on what had happened to the

rnoney, hut Respondent would not answer the judge's questions, so the. court held her in

con.terrzpt and or.dered her jaiied a second time until the money was disbursed pursr;tantto the

court's previous order. Relator's Ex. 27 and 28.

1156} Although the trial court initially d.enied bond, Respondent was later released on

bond and the next day filed a notice of appeal of the court's holding of contem.pt. In December

2007, the appeals court upheld Judge Russo's finding of contempt and remanded the case to the

trial court.for a determination of the status of the fuiids. Rclator's Ex. 34, In its holding, and

significant to this case, the appeals court held that Respondent's disbursement of the i:'unds she

had been ordered to hold in tzrt.tst by the trial court, even though done in the period between

Former Counsel's filing of their motion to enforce charging lien and the withdrawal of that

rnotion, was a violation of the trial court's order. The court of appeals, in light of this finding,

held that a finding of contempt was "clearly within the court's discretion;", Id. at p. 8.

{¶57} Upon.receipt of the remand, Judge Russo immediately ordered that the show

cause hearin,g be resumed and set its resuniption for Jaziuary 9, 2008. Relator's Ex. 35, In her

order, the judge. specifically instructed R:t:spondent to bring all relevant financial records to the

hearing and pr.oduce them to Porzner Counsel, and also to produce all relevant records of time

and activity on the Tyus ca:.se. Respondent received this order,

{^58} In the a-nzantizrae, ozi June 19; 2006 Eozxner Couiisel filed a civil suit against

Respondent alleging f:raud, conversioziltheft, embezzlement, and tortious interference with
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business and seeking contpensatozy and punitive damages, in the Cuyahoga Common I'leas

Coiirt and the case was assigned to Judge Timothy J. NicGinty. lt.espondent counterclaimed for

fraud, interference with contractual relations; libel per se, abuse ofproc.ess, and intentional and

negligent infliction of elr3otiolial distress. The court granted plaintiff Forrner Counsel's motion

for summaryjudgmetlt and deiiied Respond.ent's rziotion for summary judgment on Deceinber

31, 2007 and awarded a judgment to Former Counsel, and against Respondent, in the amount of

$50,443 plus statutory interest. Relator's Ex. 36, Hotivever, Respozident appealed aald the

C.uyahoga C.ouzity Court of Appeals dismissed the appeal after detertrzining that the trial couil

has not ruled on all the claims before it and, therefore, has nevor made a final determination in

the case. The case remains pending with. the trial court.

{^159} Wher, the show cause hearing resumed ot, Jariuary 9; 2008, Respondent informed

the court that she had been unable to locate her [(?I.TA records. Respondent also testified at the

hearing in this case, that she did alot attempt to reconstruct those records because she believed

that sl-ie had already provided them to the court. As a substitute for the production of those

records in compliance witil the order of the court, she represented to the court that the contents of

those records liad been read into the record at the Septernbef 21(sic), 2006 hearing. The court

promptly found her in violation of yet another order of the court. Later in the hearing, after

giving her another opportunity to advise the court regarding what had happened to i:he money

and not receiving a strai ght- forward answer to the question, Judge Russo again found her in

contempt, remandec3 her to the county j ail and scheduled a resumption of the hearing for January

15, 2008. R.eiator's Ex. 38 and .29.

fT,60} O11 January 14, 2008, Judge R.usso decided to recuse llerself frozn the case; citing

a referral to outside investigative authority regarding the location of the missing tiixids and the
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possibility that she might be called as a witness, and also cancelled the scheduled resumntion of

the show cause hearing. Relator's Ex. 41. At the time of the hearing in this matter, the court has

yet to set a date for resumption of this show cause hearing,

{1161) On January 17, 2008, Respoi7dent filed a second affidavit with the Supreme Court

of Ohio seeking the disqualification of Judge Russo, but as the judge had already reoused herself

from the case, Clazef Justice Moyer dismissed the request as moot. Relator's Ex. 42,

{^fG2} On Februar.y 11, 2008, Respondent appealed the second contempt inding.

Relator's Ex. 40. The couJ.l of appeals, on May 5, 2008 disinissed. the appeal for failurc to timely

file a bi-ief, Relator's T',x. 46.

{l^63} A Ithough Respondent did not timely file a brief, she did file one on May 1, 2008.

Irz it, Respondent alleged that Judge Rt7sso allowed Respondent's race alrd gender to affect her

partality. Relator's,1'.x. 45, p. 14. Respondent admitted in later testimony at the hearing, that

she conducted no research to determine the racial inakeup of Attorney CampbelI's law firm

although Respondent alleged preferential treatnaent of them by Judge Russo because of their

-gender and race. Likewise, Respondent was unable to cite any specific actions by the trial judge

such as improper racial or gender-based rem.krks that iudicated an overt bias, Respondent

admitted that the sole basis for her allegatiozi. was that the judge had ruled against her on the fee

division issue and lrad had her jailtd for cozzternpt, Hearing'I"r. 167-171, 329, 330, 33$.

{Jf64} 011 April 22, 2008, Respondent filed a petition for relief under Chapter 13 of the

Bartk.ruptcy Code in the U.S. Barik-ruptcy Court lorthe Southerta District of Ohio, which was

converted eleven months later ixito a Chapter 7 prriceedizig. Respondent gave somewhat

conflicting testimony eoncerr^inl; this barzkruptcy, filing at the hearing in this matter. Respondent

testified that, although she filed her petition under Chapter 13 initially, her goal was.to discharge,
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aniong other debts, the judgmunt awarded against her in Judge McGinty's court, Hearing Tr,

10 1, I65, 7Z.espondent also testified that her initial intent was to pay at least a portion of Former

Counsel's judgment. Hearing Tr. 345. I"3ut Respozident also testified that she did not file the

bankruptci petition with the objective ofdischarging Former Counsel's.tudgrnent, hut only as a

means to stay execution of that jud"ent while the case was on appeal. I-Iearing Tr. 292. On

October 15, 2008, I?orincr Counsel ;iled an adversartir actioiY in the bankruptcy court contesting

the discharge of th.e judgment, Relator's Ex. 47.

{^65} On March 31, 2010, the bankru.ptcy court denied Respondent's request to

discharge 1~ornzer Counsel's judgment, citing evidence that Respotiden.t had "committed a

wx•origf'al act by disbursing the escrowed funds in contravention of the State Court order" and

iurther statint; that "The Defendant's theory that the I'laintiff no longer had an interest in the

Escrowed Funds is simply disingenuous," Relator's Ex. 48, pp. 9-11.

{T66} On ,Iune 11, 2010, Respondent appealed the bankrupt.cy court's decision to txae

U.S. District Court and on January 26, 2011 Judge Algenon L. Marbley affirmed the bariauptev

cour°t's decision. Relator's Ex, 50.

Alleged d'iolations vfl7R 1-10264)(4)

(1767) Relator argues that Respondent violated DR I-102(A)(4) in several ways. First, it

asserts that Respondent purposefully and knowingly took and kept a$50;000 fee aaid disbursed

$700 in expenses to herself in direet violation of several of the eourt's orders. Second, Relator

poiiits. to the finding of the bankzLzptey court, affirmed by the U.S. District Court, that

Respondent committed a, wrongful act and inflicted willful and malicious injttry upon Former

Counsel, Third, Relator cites Respondent's iiicomplete and misleading statenient.s made to the

court on September 21, 2006 with regard to the status of the settlement funds as evideilce of

18



misrepresentation. Firzally, Relator argues that the fact that Respondent, despite having a

judgment taken against her and being ordered to make payment to Former Counsel by Judge

Rtisso; has yet to pay Former Counsel ajiything is evidence of dishonesty and fraud.

{T68} 1'lie panel, after carefullv exarr€i:ning aIl the evidence before it, finds by clear and

convincing evidence that Respondent did violate DR 1-102(A)(4). The panel concurs with

Relator that Respondent made incozn,plete and niisleading statements to the couri at the hearing

on September 21, 2006. An exainination tif the transcript of that hearing discloses several

instances of Respondent's failure to answer, or providing incomplete answers to, direct questions

put to her by Judge Russo on the status of the funds entrusted to her by the court, Relator's :''x,

27, pp. 24-26. In the ofsinion. of the panel, incomplete answers and refilsals to answer are

mi5representations. The panel also finds that Respondent misrepresented to the court that she

had not taken a fee from the Tyus settletn:ezit proceeds when in fact she had done exactly that on.

June 23, ?006,

11169} The panel also finds that a violation of DR 1-102(A)(4) occurred wlaen

Respondent distributed the `I'yus settlement funds, The panel concurs with the U.S. 13ankruptcy

CoLirt that Respondent committed a vvrongful act and inflicted willful injury to Former Counsel

when she did so, in the pai-iel's opinion. Respondent did what she did Mth malice towaxd Former

Counsel and as a deliberate action to misappropriate said funds. Respondent should have known

that the distribution was a violation of the orders of the court, so the panel finds thai. this

violation of the co€u•f's orders was done out of dishonesty or in perpetrat.iozt of a fraud such that it

rises to the level of a violation of DIZ. 1-102(A)(4),

(1170} The panel is of the opinion that Respondent is correct that Judge Russo's order of

August 15, 2006 is superseded by the order of the Cuyahoga County Court of Appeals of
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December 24, 2007 rerttanding the contempt case to the trial court and ordering it to liold a

hearing to determine which parties are owed monev and Nvhat amounts, if any, the respondent is

retaining that do not belong to her, Relator's Ex. 34, p. 9. While the case was before the court of

appeals on appeal of the contempt charge, the panel notes that the courthad the entire record

before it and chose not to order Respondent to comply with Judge Russo's order of August 15,

2006. Instead, it ordered another determination hearing. This hearing, aithougll coixunenced, has

never been cQrnpleted by the trial court and the determination ordered by the court of appeals has

never been inade. In light of these circumstances, the panel declines to fuid that TZespondent's

continued failure to pay Former Coutisel is a violation of DR 1-102(A)(4).

f1171; Likewise, the panel finds that.Respondefit's failure to pay the jtadgnient awarded

against her by the Cuyahoga County Common Pieas Court in the civil action fIed by Formaer

Counsel does not rise to aviolatiorz of DR 1-102(A)(4) because said judgment has also not been

finalized dtte to the finding of the Cuvahoga County Court of Appeals that the trial court has not

finalized its determination of the case,

Alleged Violations ofDR-1Q2(A)(5), DR 1-I 02(A)(6), Corresponding Rules czf'Professiontxl
C_;onduct; crrzd Prof. Cond R. 8.2(a)

{1^72} Relator next alleges that Respondent is in violation of DR i-102(A)(5) and its

counterpart, Prof. Cond. R. 8.4(d), DR 1-1 fJ2(A)(6) and its counterpart Prof. Cond.. R. 8.4(h), and

Prof. Cond. R. 8.2(a), due to Respondent's violation of eourt orders, Respozadent's behavior that

resulted in two findings of contenipt, and Respondent's public, written, accusation of racial and

gender bias on the part of the trial judg;e.

{^731 First, the panel is con:vineed that Respondent believed she was entitled to take her

fee: out of the Tyus settlement funds, but Respondent also admitted at the hearing that she was

aware that she was under a court order not to do so ufitil such time as the court ruled in the
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disposition of the remaining fttnds. However,. Respondent read the court's entry of June 22,

2006 as creating a"legal window" that permitted her to disburse the funds vvzthout the court's

resolution of the fee dispute. The panel disagrees with her interpretation of the wording of the

cotm's entry. It is the opinion of the panel that the entry makes clear that, although For.mer.

Counsel had withdrawn their motion to enforce charging lien, they intended to file another post-

judgment motion. Since the couP4 made no mention of any release of the fitnds being held by

Respondent, her deterrnination that this entry peri-nitted her to disburse the funds, and pay herself

a fee in the process, was irresponsible, reckless, and a violation of the court's order of 3une 12,

20(}6. As it was a violation of the court's order, the panel finds, by clear and convineing

evidence, that it is avioIat:ion of DR 1-102(A)(5), and DR 1-1102(A)(6).

(^1741 Second, Respondent violated the couz-t's order to appear for the August 23, 2006

show cause hearing when she arrived seventy minutes late for that hearing. The panel is mindful

that the late arrival of an attorney for a hearing is not normally a violation of any Rule of

Professional Conduct. However, in this case Respondent had been ordered to appear by the

judge in the courtroom at a definite ti:nle on a definite date under a clearly communicated threat

of a contempt charge, and Respondent failed to do so, not by a few minutes, but by well over an

hour and then failed to give a reasonable excuse for her late arrival; Resporident's only excuse

was that she was unable to leave Columbus any earlier than she did. The panel finds, by clear

and convincing evidence, that this is also a violation of DR 1-102(A)(5) and DR 1-102(A)(6).

{^75} i hird, Respondent violated the court's order to produce her IOLTA records at the

January 9, 200$ co.ntinuation of the show cause he:aring Here again, Respondent had received a

specific order from Judge Russo to produce her IOLTA and financial records in the courtroom at

a definite tinle on a definite date, and Respondent failed to do so. Again, Respondezzt had no
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reasonable explarzation :for why she had failed tc.^ conaply with the court's order. Wh4fa the judge

asked Respondent where laer records were, her only response was that the contents of those

records had been read iaito tht record of the. September 23, 2006 hearing. Respondent attempted

at the hearing in this matter to justify her behavior by explaining that she thought the judge

would allow her to pul! the records from the fiie. However, this explanation rings hollow,

because fZ.espozxdent admitted un.der questioning that she did nothing to prepare for the hearing

and wasn't even sure that she had produced the proper records in dle previous hearing. .Hearirig

Tr. 405-411. Respondent did not obtain a transcript, she did not obta.in copies of axiy of the

exl-^ibits fron7 the previous hearing, and she did not call her bank and try to obtain copses of lsa.nk

stateinents. '1'he panel .finds, by clear and convincing evidence, that this lack of any attempt to

comply with the. specific order of the court is also a violation of Prof, Cond. R. 8.4(d) and i'ro.t::

Cond. R. 8.4(h);

{^(76$ Fourth and inost troubling is Respondent's accusatioia, fotttld in the merit brief she

filed v0th the Cuyahoga County Court of Appeals concerning her second contempt charge, that

Judge Russo denied her a hea:ring and reduced her a.ttorney fees because of racial and gender

bias. The panel understands Respondent's frusl.ration wzth Judge Ru.sso. It is difficult f6r the

panel to understand why the jixdge prevented Respondent's attorney, Edward Parks, from

completing his exarnination of Respondent for the purpose of putting evidence on the record

detailing her serv€ces to the Tyus fa.mily at the April. 28, 2006 hearing or why the judge ordered

Respondent from the courtroom during the August 15, 2006 hearing without giving her an

opportunity to present the sarn:e evidence.

{^177} But the panel notes that Respondent filed two affidavits of disq^aalification with

the. Supreme Court of Ohio alleging bias on the part of .ludge Russo and both were found to be
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without merit by Chief Justice Moyer, Respondent's Ex. F and G. The panel is also mitidful that

the Stipreme Court of Ohio has set forth an objective standard with regard to attorney

misconduct in this area in Disciplinayy Counsel v, Gardner, 99 Ohio St,:id 416; 2003-0hio-404$,

The Court stated in that case that, to be able to survive scrutiny in a disciplinary case, statements

an attorney makes abotit the integrity of ajudicial officer niust be supported by a reasonable

faetuaI basis. In the opinion of the panel, Respondent was within her rights and obligations as an

attorfiey wllen she made her charges of bias in seeking the judge's disqualification, even though

both requests were later found to be ineritless.

1¶78j However, Respondent's later charge oi`racial and gender bias against the judge

does not, in the opinion of the paneI, survive the reasonable factual basis test set forth in

Gardner. Resportdent, who is a black female, alleged that she had been treated disparately from

wliat she believed were the white, male members of Former Counsel's law firms as the basis for

her allegati _on of racial and gender bias. Chief Justice Moyer wrote'about the effeet of

unfounded racial bias claims made against judges in In Re Disqualifi.cation af Cunninghczm, 100

C)hio St.3d 1216, 2002-t?hio-7470;

...Allegations of racial bias are amon;.the inost serious aiid damaging claims that.
can be directed at a judge, since such allegations, if true, would not oitly
constitute a violation of the judge's oath of office atid the Code of Judicial
Conduct, but also would stxike at the very heart of the integrity of the judiciary.
In order to warratit ajudge's disqualificatiori, these claims must be demonstrated
by clear evidence that establishes the existence of bias. Id. at';2.

^1I7/9` Respondetlt admitted during.,the hearing in this matter that she coiiducted no

research with regard to the racial makeup of Foriner. Gounsel's f•zrrns; R.espondent could point to

no specific actions or racial- or gender-based remarks made by Judge Russo that indicated bias,

and Respondent could cite no instances of anyone els.e who advised her th:al they had had a

sinrila^^- experience with Judge Russo, Also, Respondent's charge of gender bias has a difficult
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time surviving the reasonableness test in light of the fact that. both the judge and Respondent are

females. Given this coinplete laek of substantiation o£'botli allegations, the panel fizlds, by clear

and convincing evidence, that they were unreasorzable and therefore finds violations of Prof.

Cond. R. 8.4(d), l'rof. Cond, R. 8,4(h), and Prof. Cond. R. 8.2(a).

Alleged Violations of'I.?R 2-106(A)

$^80} Relator also alleges that Respoxzdent is in violatio.n of U:R 2-106(A). Relator's

argument is that R.espondent billed her client in the `T'yus case over $700 for expenses that were

in.curred after the lawsuit was settled and were specifically incurred as the result of the

responde7it attempti.ng to defend her fee in Judge Russo's courtroo.m and an appeal, and therefore

should not have been billed to the client at all. Respondent's counter-argument is that she

incuired these expezrses in d:efense of ber client's interests and therefore no violation occurred.

{^,81 } The pa:nel notes that DR 2-105(.A.) reads as follows: "a lawyer shall not enter into

an ag-reemerit for, charge, or collect an illegal or clearly excessive fee." A review of the items listed

in Relator's I^,x. 13 discloses that Respoztdent did not charge her clients an illegal or clearly

excessive fee in that docurnent. Rather, Respondent charged thei-h for expenses, and the rule

cited by Relator does not appear, on its face, to apply to expenses. In order to find a violation of

DR 2-106(A), the panel would have to assuzne that the Cotir-t, in adcipting this rule, intended to

insert a word into the rule that was not there ^yhen the rule was adopted. Since the Court did not

insert the words "costs" or "expenses" into tho fule, the panel dec:lines to so as well, The panel

also notes that the current equivalent to DR 2-106(A), I'rof. Cond. R. 1.5, likewise does not

contain either of the words "cosfs" or "expenses."' Therefore, since the rule on its face does riot

prohibit an attorney from charging his or her clicnts excessive costs, the panel recorttmends that

this charge be dismissed.

' q. Model Rule of Professional Conduct 1.5(a).
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Alleged VGolazion,s of 'DR 7-1 C?I (A)(1)

(¶82} Relator.next alIeges that Respondent i s in violation of DR 5-I01(A)(1), Relator's

az•gum.ent concerning this issue i s that Respondent violated this disciplitlary rule when she sought

and: obtained her client's signature on the settlement agreement in which her client agreed to be

respansibie for Former Counsel's fees and expenses advazaced, and then continued to represent

her for a period of severi weeks thereafker. Respondent believes that her client's interests and

those of her own were in alignment, and that no conflict was present, 'hecause her client was

responsible for Foriner Counsel's fees and their expenses advanced and this had iiothing to do

with her fees and the expenses she had. advanced.

{4,;83} As held by the Supreme Court. in Fox & Assoc; Co„ .L,i'.f1. v. Purdon ( 198{)), 44

Ohio St.3d 69, a client rerrxaii-i.s responsible to pay the fees due to and costs incurred by a prior

attorney. ln -the opinion of tlie panel, the settlement agreement executed by Resportdtnt arid her

clip.nt does nothing more than remind the parties of that fact in writing. Therefore, the parzcl

finds that the allegation of a violation of DR 5-101(.A)(.1) was not proven by clear and

coziviiicirtg evidence anci recommends th:at said allegation be dismissed.

g^84} In summary of all of the foregoing conclusions of law, the pan.el finds, by clear

and convincing evidence, that Respondent has violated DR 1 A02(A)(4), DR 1-102(A)(5), DR 1-

102(A)(fi); Prof, Cond. R. 8.2(a), Prof. Cond. R. 8.4(d), and I'ro#': Cond. R. 8.4(h). The paziei

finds that Respondent did not violate.Dl2. 2-106(A) and DR 5- t 01(A)(l ) and recommends that

those allegations be dismissed,

MYTIGA'I`IC?N AGGRA.VATIC3N Ai!'1D SANCTIf3N

11I85} With regard to the factors in aggravation that may be considexed: in favor of a

mo.re severe sanction. far professional misconduct listed in BCGD Proc, Reg. 1 Q(1:3 )(1), Relator
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argued that Respondent (a) engaged in a patterri of miscondiici, (b) committed multiple offe,nses,

(c) has refused to ack2towledge the wrongful ?iature of her conduct, (d) acted with a d.ishonest

aztd selfish rnotiiJe,(e) failed to make restitution, and (z") caused h.arm to Judge Russo through her

unreasonable accusation of racial and gender bias, the eouz-ts by filing a plethora of litigation,

Former Counsel by not payiiYg their claim for fees, and her client by creating an impermissible

c.oiiIIict of interest and charging improperly for expenses.

{$86} TIie panel finds, by clear and convincing evidence, that Resprandent did engage in

a pattern of misconduct and committed multiple of.t.enses. Respondent violated a number of

court orders and was held in contempt twice as a result.

{^j87} The panel disagrees that Respondent has refused to acknowledge the wrorigful

nature of her conduct. While some of Respondent's cohduct was based on her interpretation of

tlac law, some of her corzduet was clearly wrong, and she acknowledged that it was wrong at the

hearii-ig in this matter.

{^'88} Iri regard to the allegation that Respondent acted with a dishonest aiid selfish

motive, the paitel agrees that Respondent did so wen she distributed the remaining settlenient

funds in violatiora of the court's order,

{^^,,89} In regard to the allegation that Respondent has failed to make restitution, the

panel does not find this to be an aggravatingfactor, given the status of the contempt and civil

cases before the trial courts and the panel's finding in ^'70 above that the order of the trial court

that R.espondent pay Fortner Counsel is not currently in effect and the panel's note in S71 above

of the finding of the Eightll Distxict Court of Appeals that: the trial court has not finalized its

detennination {7f the civil actiorz filed agalizst Respondent by Former Counsel.
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{T90} Relator alleged in its closing arguxnent that Respondent caused harnz to Judge

Russo through her unreasonable accusation -of racial and gender bias, the coul-ts b^v filing a

plethora of litigatiori, Former Coujisel by not paying thei.r claim for fees, and her client by

creating an iinperrrzissible coaafliet of interest and charging irnproperly for expenses: The panel

agrees that Respondent caused harm to Judge Russo and the courts and finds this is an

aggravating factor, but in light of its finding inTIT 81 and 83 above, the panel ^nds that no harm

was caused to Respondent's client.

{¶91} With regard to the factors in mitigation that may be considered in favor of less

severe sanctions for professional nliscon.duct listed in BCGD I'roc. Reg. 10(I3)(2), the panel

unanimously finds, by clear and convinczrzg evidence, that.Respondent (a) has no prior

disciplinary violations, (b) made full and free disclosure to Relator, (c) has good eharacter and

reputatioil; and (d) has had other sarictions imposed tzpon her for her nxisconduct in the form of

actual jail time as the result of the court's findirigs of contempt.

{^92} ln its prehearing brief, Relatot recomznended that Respondent receive between a

two-year suspension and an indefinite suspension, but at the heariYZg advocated only an indefinite

suspension, Respondent, in her prehearing brief,, argued in one part that she should receive no

more tharz a pt.iblic reprimand, atid in another part that the matter should be di5missed. Relator

presented authority to the panel in support of its recomm.endation. Respondent presented no

authority in support ofherreconamer ►dation.

{¶93} The panel reviewed both parties' reconim.endations in light of the findings of fact,

conclusioris of law, factors in nzitigation and aggravation, and precedent established by the

Supreme Court of C)hio.

27



{¶94} The panel believes that guidance on the appropriate sanction is found in the case

ofl.?isoiplinaryCoun,sel v. Sirnon-aSeymour, 131 Ohio St.'^d 161, 2012-OWo-1 14. In that case,

the respondent was found to have violated several profe^ssional conduct rules, among them DR 1-

102(A)(4) and Prof. Cond. R, 8;4(c), The respondent in that case was hired to probate an estate

bttt took funds frorn the estate without eottrt approval, eventually causing an overdraft on her

trust account. To cove.r tbis, the respondont falsely reported to the probate court that she had

niade disbursements to pay estate obligations. The respondent later repaid the estate more t:han

sl7e owed it, but never provided a full accountizig to the estate's administrator. The Court

adopted the parties' consen.t-to-discipline agreement, as recommended by the Board, of a two-

yearsusperksion, with six moriths stayed, with the condition that the respondent complete fve

how°s of CI,E in trust account ma.nagement as a condition of the stay.

{^95} Also instrt7ctive is the case of Disciplincrry C.'ounsel v. S'ta,f,ford, 131 0.h.io St.3d

385, 201?-Uhio-909, In that case, the respondent, in div. orce proceedings, abused the discovery

process aiid made several inaccurate state.nients or omissions to the tribunal and opposing

counsel. The r.espondent also misled the couz-t in a motion in order to insert a new charge into a

pleading. The respondent engaged in d.ishonesty, fraud, deceit, or misrepresentation, and failed

to ittfor.m a tribunal of all relevant t'acts. In another matter, the respondent in that case instructed

a subordinate attorney to prepare a motion that maligned a.judge and made statements and

.misreprese.ntations in a motion that further maligned the judge, which adversely reflected on the

respancient's fitness to practice law. The Court ordered in that case that the respondent tYe

suspended tor one year.

{+^(96} The pai.iel also finds instructive the case of Disciplinary Counsel v. Frost, 122

C}liio St.3d 219, 2009-Ohio-2874. Iri that case, the respondent repeatedly leveled unfounded.
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accusations of racial bias and other impropriety against a federal judge. 7"he Court imposed an

indefinite suspension in that case, although the sanction was due in significantpart to other rule

violations.

M97} Based on the foregoing, the pane.i recommends that Respoiident receive a two-

ye.ar suspension from the practice of law, with one year stayed on the conditions that Respondent

commit no further miseonduct anti as set f'orth below.

{^198} Both parties argued the issue: of restitution at the hearing in this matter and in

post-hearing briefs -riled at the request of the panel. The panel notes Relator's argurnent that

Respondent, in her post-hearing brief, stated that she advised her client that she placed the value

of Former Counsel's services in the Tyus case at $8,232, and also notes that she has never

contested Form:er Counsel's claims for reimbursement of expenses in the aniount of $2,943,70.

"I1ie paz-iel also considered the recommenda.tion of Relator that payment of the total of $50,443 in

f^es and costs by Respondent to Former Counsel, as ordered by the trial co-urt in the Tyus case,

be rmade a condition of a stay of any sanc.tion. The panel is unwillirag to corn.ply witli Relator's

request as it is of the opinioai, after having sifted through all the hearings and n7otions filed in the

various cases involving this matter, that Respondeilt has never been afforded the oppozluality to

present evidence of the work she performed for her client in that ease to the court or to finish her

cross-examination of Former Counsel on their claims for fees and reimbursement for costs

advanced. In the opinion of the panel., the trial court should complete its work in the contempt

case agaillst Respondent as ordered by the court of appeals and then enter the order it deents

appropriate before restitution should attach.

{^93} Ttierefore, the panel recommends that the stay set foz-th in !07 above and

Respondent's return to the practice of law also be conditioned upon the payrnent, or an
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az•rangenlent sat3sfactory- to Relator to make payment, of any a.dditiorial amounts that may be

ordered paid by Respondent to Former Counsel by the Cuyahoga County Common Pleas Court,

after it bolds the hearinordered by the Cuyahoga County Couzl of Appeals in Appeal No.

88780.

{¶It}U} As a final znatter, the panel recommends that restitution not be ordered with

regard to the civil case filed against Respondent, as also rc;cominerzded by R.elator..

BOARD ItECOIVIIdIFNDATT4N

Pursuant to Cxov, Bar R. V, Section 6, the Board of Commissioners on Grievances and

Discipline of the Supreme Court of Ohio considered this matter on .A.priI 4 and June 6, 2013.

The Board adopted the Findings ofF'act, Conclusions of Law, and Reconirnei-idation of the panel

and reconiniends that Respondent, Joy Leziore Marshall, be suspended from the practice of law

in Ohio for hvo years, with one year stayed subject to the condititsn contained in ;99 of this

report and that she engage in no further misconduct. The Board further recommends that the

costs of these proceedings be taxed to Respondent in any disciplinary order entered, so that

execution may issue.

Pursuant to the order of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of+Uhio,
f hereby certify the foregoing Findings of Fact, C;`oncfusxons
of Law, and Recommendation as those of the Board.

ftlCHAR17 . )OVE; Secretary
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