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EXPLANATION OF WHY THIS CASE INVOLVES SUBSTANTIAL CONSTITUTIONAL
QUESTIONS AND MATTERS OF PUBLIC AND GREAT GENERAL INTEREST

This case presents two issues of substantial constitutional significance and profound

statewide importance, as it impacts one of the nation's most heavily regulated and vital

industries-the airline industry.

The first question, which is one of first impression for this Court, is whether Plaizltiff-

Appellee Evelyn Keller ("Keller") can proceed with her common law tort claims in the face of

the Airline Deregulation Act ("ADA"), which states, in relevant part, that "a State... may not

enact or enforce a law, regulation, or other provision having the force and effect of law related to

a price, route, or service of an air carrier that may provide air transportation." 49 U.S.C. §

41713(b)(1). The trial court correctly found that Keller's tort claims which challenged the

airline's ability to reseat her were preeYnpted by federal law.

Based on the Fifth District Court of Appeal's sweeping opinion below, however, an Ohio

jury will now be permitted to decide whether the airline's boarding and seating procedures were

proper under Ohio state law, potentially exposing the airline to a patchwork of inconsistent and

non-uniform state law standards. This is a result prohibited by federal law and undermines the

strong federal interest in deregulated air transportation. See, eg., Delta Air Lines, Inc. v. Black,

116 S.W.3d 745, 756 (Tex. 2003) ("If passengers were permitted to challenge airlines' boarding

procedures under state common law, the airline industry would potentially be subject to

regulation by fifty different states. The fact that federal regulations expressly address airline

boarding procedures strcngthens our conclusion that [plaintiff's] breach of contract claims

resulting from Delta's boarding and seating procedures are preempted by the ADA. To hold

otherwise could create extensive multi-state litigation, launching inconsistent assaults on federal

deregulation in the airline industry, every time an airline reassigned a passenger's seat.").
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The second question presented is equally important and has significant ramifications in

this state and nationally: whether the contract of carriage should be enforced as written or

whether the Air Carrier Access Act (ACAA) regulations-which are not even mentioned in the

contract-should be read into it. T11e Fifth District Court of Appeal modified the parties' contract

of carriage by adding ACAA regulations, 14 C.F.R., Part 382, as contract terms; a result which is

contrary to United States Supreme Court precedent and Congressional intent.

The tJnited States Stlprem:e Court has held that the contract of carriage governs the rights

between an airline and its passengers and that it cannot be "enlarge[d] or enhance[d] based on

state laws or policies external to the agreement" without violating the ADA. See American

Airlines, Inc. v. Wolens, 513 U.S. 219, 230-33 (1995) ("The ADA's preemption clause, read

together with the FAA's saving clause, stops States from imposing their own substantive

standards with respect to rates, routes, or services, but not from affording relief to a party who

claims and proves that an airline dishonored a term the airline itself stipulated. This distinction

between what the State dictates and what the airline itself undertakes confines courts, in breach

of contract actions, to the parties' bargain, with no enlargenient or enhancement based on state

laws or policies external to the agreement."); accord Sn2ith v. Comaiy; Inc., 134 F.3d 254, 258-59

(4th Cir. 1998). But here, the Fifth District did just what Wolens forbids: it enlarged the parties'

contract of carriage by adding policies external to the agreement. And even more, the Fifth

District's opinion has the effect of allowing an implied private right of action under the ACAA

by treating it as an implicit contract term, which conflicts with numerous federal decisions. See

Boswell v. Skywest Airlines, Inc., 361 F.3d 1263 (10th Cir. 2004); Love v. Delta Air Lines, 310

F.3d 1347 (1 lth Cir. 2002); Onoh v. NorthuJest Airlines, Inc., 613 F.3d 596 (5th Cir. 2010).
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In this case, Keller was allegedly directed by the flight attendant to sit in a seat other than

the one appearing on her ticket because another passenger requested to sit next to her child prior

to Keller boarding the flight. And the contract of carriage clearly permitted this. Rule 4(I) of the

Contract of Carriage states, "Seat assignments are not guaranteed and are subject to change

without notice. [The airline] reserves the right to reseat a Passenger for any reason,

including from an extra legroom seat for which the applicable fee has been paid." (emphasis

added.)

According to Keller, however, the seat she was directed to sit in did not accommodate her

alleged disability, causing injury to her right leg. Three weeks later, Keller filed a lawsuit in

Ohio, seeking compensatory and pututive damages based on breach of contract, tort, and for

alleged violations of the ACAA. The trial court properly dismissed Keller's tort claims as

preempted by the ADA, dismissed her ACAA claim because there is no private cause of action

under the ACAA, and later granted summary judgment in favor of Appellants on her contract

claim based on Rule 4(I) of the Contract of Carriage. The trial court's well-reasoned orders were

correct and should be reinstated.

The Fifth District Appellate Court's opinion reversing the trial court's orders is

inconsistent with federal law and has far reaching implications. The Court's decision to allow

Keller's tort claims to proceed tllough they openly attack an airline's boarding and seating

procedures would result in significant de facto regulation of airline seating policies under state

law, which is contrary to the ADA. See, e.g., Lavine v. Am. Airlines, Inc., 2011 Md. App, LEXIS

158, at *31 (Md. App. Ct. Dec. 1, 2011) ("[B]oarding procedures are a`seivice,' and, it follows

that allowing state tort claims that are closely related to such a service to proceed `would result

in significant de facto regulation of the airlines' boarding practices. "'). The Appellate Court's
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conclusion that the ACAA should be added to the airline's contract of carriage violates the U.S.

Supreme Court's pronouncement in Wolens that courts are confined in breach of contract actions,

"to the parties' bargain, with no enlargement or enhancement based on state laws or policies

external to the agreement." See Wolens, 513 U.S. at 230-33; accord Smith, 134 F.3d at 258-59

("[Plaintiff's] contract claim must be held to be preempted under the ADA because of its

practical effect on federal law in this area. If passengers could challenge airlines' boarding

procedures under general contract claims alleging failure to transport, we would allow the fifty

states to regulate an area of unique federal concern-airlines' boarding practices.")

In addition, the Appellate Court's order has the deleterious effect of allowing litigants

like Keller to avoid the implied right of action doctrine, a result which is particularly inequitable

here since she agreed that her ACAA claim should be dismissed and did not appeal from the

dismissal of that claim. Buck v. American Airlines, Inc., 476 F.3d 29, 37 (1 st Cir. 2007)

("[C]onstruing all federal regulations touching upon air travel as automatically incorporated into

every airline's contracts of carriage would allow litigants freely to skirt the implied right of

action doctrine").

Review by this Court is necessary to ensure that federal law and United States Supreme

Court precedent are adhered to by Ohio courts and to provide guidance to lower courts on these

significant issues of first impression. The resolution of these two substantial issues is of great

public and nationwide interest and is vital to the services of airlines operating in not only Ohio,

but in the United States generally.
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STATEMENT OF THE CASE AND FACTS

A. The Alleged Incident

On November 13, 2010, Plaintiff-Appellee Evelyn Keller ("Keller") was a passenger

onboard Continental Express Flight 5909, operated by Appellant Chautauqua Airlines, Inc.

("Chautauqua"), traveling from Houston, Texas to Columbus, Ohio. '(Op., "((13.) Keller alleges

that the seat identified on her ticket was seat 4B, which she reserved in advance to accommodate

a disability she alleges to suffer in her right leg. (Op., ¶13.)

Prior to Keller boarding the flight, another passenger requested to sit in seat 4B in order

to sit next to her child. (Op., T114.) Keller alleges that the flight attendant, Appellant iVlaureen

Dundon ("Dundon"), changed Keller's assigned seat from seat 4I3 to a bulkhead seat in order to

accommodate the other passenger and her relative. (Op., ¶4.) Upon boarding the aircraft, Keller

alleges she infor ►ned Dundon of having a disability and objected to sitting in any seat besides 4B

(Op., ¶5.) Dundon is alleged to have rudely responded to Keller and made insensitive remarks

regarding her being handicapped. (Op., ¶5.) Despite Keller's protest to sitting in any other seat

but 4B, she ultimately sat in the bulkhead seat assigned to her. (Op., ¶6.) As a result of her

seating assigrunent, Keller alleges injury to her right leg. (Op., ¶6.)

B. The Complainfi

Keller filed a multi-count complaint against Dundon; her employer, Chautauqua; and

Chautauqua's sister-corporation, Appellant Republic Airlines, Inc. ("Republic") (collectively

referred to herein as "Appellants"), to recover for injuries she allegedly sustained as a result of

her seat reassignment on the subject flight. (Op., ¶2.)

Count I generally alleges that Dundon negligently failed to provide Keller with seat 4B,

resulting in injuries to her right leg. (Op., ¶¶2-5.) Counts II, III, and IV of Keller's complaint are
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directed against Chautauqua, and Republic for: (1) respondeat superior liability; (2) negligent

training, supervision and review; and (3) breach of contract, respectively. (Op., ¶2.) Count V of

the complaint was based on alleged violations of the Air Carrier Access Act (ACAA) and

directed against all Appellants. (Op., s^'?.) Finally, Count VI seeks punitive damages against all

Appel l ants. (Op., T2. )

C. The Litigation and Appeal

Appellants filed a motion to dismiss all of Keller's claims, asserting that federal law--

.namely, the Airline Deregulation Act (ADA)-preempted Keller's tort, punitive damages, and

contract claims, and that the ACAA provided no private right of action. (Tr. Op., Oct. 3, 2011

Order, p.5; Op. ¶7.) Keller generally opposed Appellants' motion to dismiss but conceded that

her Air Carrier Access Act claim (Count V) should be dismissed. (Tr. Op., Oct. 3, 2011 Order,

p.5; Op. ¶7.) On October 3, 2011, the trial court granted Appellants' motion to dismiss, in part,

and dismissed Counts 1, II, 111, V, and VI, leaving only Keller's contract claim (Count IV). (Tr.

Op., Oct. 3, 2011 Order; Op.'([7.)

In her contract claim, Keller alleges that Republic and Chautauqua breached the contract

by reassigning her from seat 4B to a bulkhead seat in order to accommodate another passenger

and her relative. (Op. ¶3.) The contract of carriage states that seat assignrnents are not guaranteed

and are subject to change without notice. (Op. 1(36.) Accordingly, on February 29, 2012,

Republic and Chautauqua moved for sunnnary judgment based on the governing contract of

carriage. (Op. ¶7.) After further discovery, the motion was fully briefed and the trial court

granted summary judgment in their favor on August 28, 2012. (Op. ¶7.) Keller appealed both

orders to the Fifth District Court of Appeals on September 27, 2012. (Op. T8.)
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The Fifth District reversed the trial coui-C's orders and remanded the case. With respect to

Keller's tort and punitive damage claims, the court held that her claims were not preempted by

the ADA. (Op., T30.) The Fifth District agreed that a flight attendant's management of seating

assignYnents constitutes an airline "service," but held that Keller's tort claims did not have a

direct or indirect effect on airline competition or frustrate Congress's purpose in deregulation

and, therefore, were not preempted by the ADA. (Op., T11(28-30.)

The Fifth District also reversed the trial court's summary judgment order in favor of

Republic and Chautauqua on Keller's breach of contract claim. Although Rule 4(I) of the

applicable contract of carriage expressly provides that "[s]eat assignments are not guaranteed and

are subject to change without notice," the court stated that a genuine issue of material fact exists

as to whether the contract was breached based upon the ACAA and Rule 3($) of the Contract of

Carriage, which states: "In the event of a conflict between the Rules contained herein and such

goveriunental laws, regulations, rules, security directives and their corresponding effects on

CO's operation, the latter shall prevail." (Op.,11!^36-39.)

Appellants timely filed their Notice of Appeal and this Menioranduin In Support of

Jurisdiction to this Court on August 2, 2013.

ARGUMENTS IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law 1\To.1 e The Airline Deregulation Act Expressly Preempts Keller's
Tort and Punitive Damages Claims Challenging Appellants'
Seating and Boarding Services

Preemption is grounded upon the Supremacy Clause in Article VI of the United States

Constitution. U.S. CONST, art. VI, cl. 2. Preemption "may be either express or implied, and is

compelled whether Congress' command is explicitly stated in the statute's language or implicitly

contained in its structure and purpose." FMC Corp. v. Holliday, 498 U.S. 52, 56-57 (1990).
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Regulations promulgated under the Federal Aviation Act (FAA) provide the central

source of federal statutory control over airlines and general aviation activity. See 49 U.S.C. §

40101(a)(1)-(3); 49 U.S.C. § 40113; accord Kagy v. Toledo-Lucas Countv Port Auth., 126 Ohio

App. 3d 675, 682 (6th Dist. 1998). In 1978, Congress amended the FAA with the Airline

Deregulation Act (ADA), 49 U.S.C. § 41713, wliich explicitly prohibits States from regulating

air carriers' prices, routes, or services:

A state . . . may not enact or enforce a law, regulation, or other provision
having the force and effect of law related to a price, route or service of an
air carrier.

49 U.S.C. § 41713(b)(1). In other words, claims, including common law tort claims, "having a

connection with, or reference to, airline `rates, routes or services' are preempted." Morales v.

Trans World Airlines, Inc., 504 U.S. 374, 378 (1992).

As recognized by Ohio courts, "Congress expressly gave the Federal Aviation

Administration exclusive responsibility for regulating aircraft comnierce." Kagy, 126 Ohio App.

3d at 682. "The purpose of the ADA is `[t]o ensure that the States would not undo federal

deregulation with regulations of their own. "' Restivo v. Continental Airlines,.Inc., 192 Ohio App.

3d 64, 67 (8th Dist. 2011) (quoting Morales, 504 U.S. at 386-87). The policy behind doing so

has been explained as follows:

Federal control is intcnsive and exclusive. Planes do not wander about in the sky
like vagrant clouds. They move only by federal permission, subject to federal
inspection, in the hands of federally certified personnel and under an intricate
system of federal command. The moment a ship taxis onto a runway it is caught
up in an elaborate and detailed system of controls.

Kagv, 126 Ohio App. 3d at 682 (quoting City ql Burbank v. Lockheed Air 'let-rninal, 411 U.S.

624, 633-34 (1973)).
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The term "service," as it relates to the ADA, is consistently defined broadly so as to

include an airline's boarding and seating procedures:

"Services" generally represent a bargained-for or anticipated provision of labor
from one party to another . . . . [This] leads to a concern with the contractual
arrangement between the airline and the user of the service. Elements of the air
carrier service bargain include items such as ticketing, boarding procedures,
provision of food and drink, and baggage handling, in addition to the
transportation itself.

Hodges v. Delta Airlines, Inc., 44 F. 3d 334, 336 (5th Cir. 1995); see also Delta AirLines, Inc. v.

Black, 116 S.W.3d 745, 753 (Tex. 2003) ("Although several courts have fashioned different tests

to determine whether a state law action relates to an airline's services, most courts generally

agree that state law claims involving seating and boarding procedures relate to services."); Air

Transport Ass'n of America, Inc. v. Cuonao, 520 F.3d 218, 223 (2d Cir. 2008) ("[A] majority of

the circuits have held that the term ['service'] refers to the provision or anticipated provision of

labor from the airline to its passengers and encompasses matters such as boarding procedures...

[as well as other] matters incidental to and distinct from the actual transportation of

passengers."). Likewise, the "relating to" language of the ADA is interpreted broadly, and

"[p]reemption may occur even if a state law's effect on rates, routes, or services `is only

indirect. "' Restivo, 192 Ohio App. 3d at 67 (quoting Morales, 504 U.S. at 378).

Both the trial court and Fifth District utilized the three-part test aryn.aunced by Bomboni v.

United Air Lines, Inc., 867 F. Supp. 214, 221 (S.D.N.Y. 1994), to determine whether Keller's

tort claims challenging her seat assignment onboard the flight constitutecl a "service" under the

ADA. (Op.,1[27; Dkt. 32, Oct. 3, 2011 Order, p.3.) This test involves the following elements; (1)

whether the activity at issue is an airline service; (2) whether plaintiff s claims affect the airline

service directly as opposed to "tenuously, remotely, or peripherally"; and (3) whether the
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uaiderlying conduct was reasonably necessary to the provision of the service and not "outrageous

conduct" beyond the scope of normal airline operations. Rombom, 867 F. Supp. at 222.

The trial court and the Fift:li District both agreed that "[t]he activity at issue, the flight

attendant managing the seating assignments during the boarding of the flight, would constitute an

airline service based on the underlying,facts of this case." (Op., ¶27) (emphasis added); accord

Peterson v. Continental Airlines, Inc., 970 F. Supp. 246, 250 (S.D.N.Y. 1997) ("A flight crew's

conduct during the boarding stage of a flight, specifically, flight attendants' efforts to locate

appropriate seat assignments and resolve seat conflicts, constitutes an airline service."); Pearson

v. Lake Forest Country Day Sch., 633 N.E.2d 1315, 1320 (Ill. App. Ct. 1994) ("An airline's

boarding and seating policies come within the ambit of the `services' it provides to its

customers.").

Although Keller's claims indisputably challenge an airline "service" directly, the Fifth

District nevertheless found that "Kellcr's claims against the airline have a tenuous, remote, or

peripheral irripact on the delivery of services of an airline; therefore, preemption is not

warranted." (Op., T28.) Without any analysis, the Fifth District concluded that "such a

negligence suit would not impede free market competition of air carriers or frustrate deregulation

by interfering with matters about which airlines compete." (Op.,T128.) This conclusion ignores

well-established case law in this area and the very purpose of the ADA. For exaznple, the

Supreme Court of Texas in Delta Air Lines v. Blaclz, 116 S.W.3d 745, 753 (Tex. 2003), found

that seating and boarding procedures are not peripheral to the operation of an airline, but rather

are "inextricably linked" to the contract of carriage between a passenger and the airline and have

a definite connection with airline services.
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Accordingly, common law negligence suits attacking airline ticketing, boarding

procedures, and seating assignments do directly impact airline competition and go to the very

heart of what the express preemption provision of the ADA forbids. "If passengers were

permitted to challenge airlines' boarding procedures under state common law, the airline

industry would potentially be subject to regulation by fifty different states." Black, 116 S.W.3d at

756; see also Farash v. Continental Airlines, Inc., 574 F. Supp. 2d 356, 366 (S.D.N.Y. 2008)

("[C]laims based on the quality of in-flight services and the conduct of the flight attendant are

preempted under the ADA.").

Contrary to the Fifth District's narrow view of ADA preemption, the fact that Keller's

method of challenging Appellants' seating arrangements and procedures is through a negligence

claim where she seeks to recover for her personal injuries does not categorically result in "a

tenuous, remote, or peripheral impact on the delivery of services by the airlines." (Op.,^28.). Cf.

Williams v, Express Airlines 1, Inc., 825 F. Supp. 831, 833 (W.D. Tenn. 1993) ("There is no

foundation ... for giving personal injury claims a blanket exemption from [ADA] pre-emption.

The proper test to avoid pre-emption is whether the claim's effect is `too tenuous, remote or

peripheral."'); Sawyer v. Southwest Airlines, Co., 145 Fed. Appx. 238, 242 (10th Cir. 2005)

("[T]the relevant issue is preernptioil not whether plaintiff [] suffered physical injury.").

This is because "[a] flight crew's conduet during the boarding stage of a flight,

specifically, flight attendants' efforts to locate appropriate seat assigmnents and resolve seat

conflicts, constitutes an airline service," Peterson, 970 F. Supp. at 250, "aiid, it follows that

allowing state tort claims that are closely related to such a service to proceed `would result in

significant de facto regulation of the airlines' boarding practices."' Lavine v. Am. Airlines, Inc.,

2011 Md. App. LEXIS 158, at *31 (Md. App. Ct. Dec. 1, 2011); see also .Black, 116 S.W.3d at
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756; Farash, 574 F. Supp. 2d at 364 ("Because plaintiff's allegations openly attack the manner in

which the flight crew provided a service, his claims directly arise from the inadequate provision

of a service--namely, boarding and seating.").

Put simply, if a flight attendant's decision to resolve a seat conflict onboard a flight so

that a mother can sit next to her child is sufficient to overcome federal preemption in Ohio, the

express purpose of the ADA would be lost. This is the very result that the ADA is meant to

avoid. See Farash, 574 F. Supp. 2d at 365 ("The underlying conduct-----here, requesting that a

passenger voluntarily change seats within his paid-for cabin of service in order to accommodate

a family traveling together, and the reseating of the passenger in a seat that he finds to be

inferior-is reasonably necessary to the provision of the airline service of seating and reseating

passengers."); F,l-Menshawy v. Egypt Air, 647 A.2d 491, 492 (N.J. Super. Ct. Law Div. 1994)

(finding that the plaintiff s claim against the airline-"that it failed to honor an allegedly

confirmed reservation-beyond a shadow of a doubt `relates to' airline services").

The Fifth District's reinstatement of Keller's tort and punitive darnage claims has far

reaching implications. It creates a de facto regulation. of airline seating assignments in Ohio

under state tort law, a result which is forbidden by the ADA. Review by this Court is necessary.

Proposition of Law No. 2: The Court of Appeal's Enlargement of the Unambiguous
Terms of the Contract of Carriage Is Prohibited by the ADA,
the ACAA, and United States Supreme Court Precedent

The United States Suprenle Court has declared that the ADA's preemption clause

"confines courts, in breach of contract actions" to the contract of carriage with "no enlargenient

or enhancement" based on state laws or external policies. American Airlines, Inc. v. TVolens, 513

U.S. 219, 230-33 (1995). in other words, "[t]he Supreme Court has specifically held that the

Airline Deregulation Act forbids the invocation of state law to enlarge or enhance remedies for
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breach beyond those provided in the contract." IVortnan v. 7'iVA, 2000 U.S. Dist. LEXIS 14618,

at *18(S.D.N.St'. Oct. 6, 2000) (citing Wolens, 513 U.S. at 233).

But here, contrary to Wolens, the Fifth District enlarged the contract of carriage by

adding the ACAA regulations to the contract and used that rationale as a basis for finding Rule

4(1) of the contract, which states that "[s]eat assignments are not guaranteed and are subject to

change without notice," to be ambiguous.

The court based its reasoning on Rule 3(B), which states that the contract of carriage, like

any other contract, is subject to applicable law, rules, and regulations. (Op., TT36-37.) But Rule

3(B) makes no explicit reference to the ACAA, by name or otherwise, and does not incorporate

those regulations as contract terms. Thus, the Fifth District's finding that a question of fact exists

over the clear language that "[s]eat assignments are not guaranteed and are subject to change

without notice" is inconsistent with the United States Supreme Court's holding in Wolens and

several other decisions addressing the preemptive scope of the ADA in breach of contract cases.

Buck v. American Airlines, Inc. (1st Cir.2(707), 476 F.3d 29, 36 n.10, 38 ("Theplaintiffs list a

dizzyizzg assortment of other federal regulations and describe theni as relevant. These

regulations, which dictate how airlines are supposed to collect and hold the fees, are too far

removed from the contracts of carriage to give rise to a colorable claim that they are incorporated

as contract terms.... A finding for the defendants merely retains the configuration of the Wolens

exception crafted by the Supreme Court, which limited that exception to `self-imposed

undertakings.' . . . Refusing to treat federal regulations as implied contract terms does not in any

way diminish the efficacy of the regulatory scheme itself." (citing Wolens, 513 U.S. 219)); Smith

v. Comair, Inc., 134 F.3d 254, 258-59 (4th Cir. 1998); Blackazer v. Continental Airlines, Inc., 709

A.2d 258, 260 (N.J. Super. Ct. 1998) ("Plaintiff s suit clearly falls on the prohibited side of the
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line drawn in Wolens. The essence of her claim is an `enlargement or enhancement [of her rights]

based on state laws or policies external to the agreement,' which, she says, should inval'adate a

portion of the contract between her and the airline. The complaint violates the essence of the

preemption provision of [the ADA] and thus it catulot stand.").

Indeed, courts have uniforanly held that similar contract of carriage provisions containing

boilerplate acknowledgments about "applicable law" do not incorporate regulations into the

contract of carriage as contract tezxns unless they are specifically referenced by name and

expressly incorporated. See, e.g., Onoh v. Northwest Airlines, Inc., 613 F.3d 596 (5th Cir. 2010)

(granting summary judgment in favor of Northwest on plaintiff's breach of contract claim based

on the ADA and holding that plaintiff's attempt to add international regulations to the contract of

carriage was forbidden under Wolens); Volodarskiy v. Delta Air Lines, Inc., 2012 U,S. Dist.

LEXIS 154831, at *10-11 (N.D. IIl. Oct. 29, 2012) ("It is one thing for a law to trump a

contract's contrary terms; it is quite another to consider the law as incorporated into the contract

as if the law were itself one of the contract's terms (instead of merely prevailing over a

conflicting term). To hold otherwise would equate a violation of a statute or regulation into a

breach of contract, in addition to a violation of the law itself.").

In addition to running afoul of the U.S. Supreme Court's decision in Wolens, the Fifth

District's holding circumvents Congress's decision not to create a private cause of action under

the ACAA by allowing enforcement through a state law breach of contract claim. See, e.g., Love

v. Delta Air Lines 310 F.3d 1347, 1357 (11 th Cir. 2002) ("The fact that Congress has expressly

provided private litigants with one right of action [under the ACAA]-the right to review of

administrative action in the courts of appeals-powerfully suggests that Congress did not intend

to provide other riglits of aetion."). Even more, Keller conceded below that her ACAA claim
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(Count V) should be dismissed and she never appealed the trial court's order granting dismissal

of her ACAA claim. (Tr. Op., Oct. 3, 2011 Order, p.5.) The Fifth District's revival of Keller's

abandoned ACAA claim under the guise of a breach of contract claim is contrary to Ifolens aiid

wholly inconsistent with cases holding that no private cause of action exists under the ACAA.

For this additional reason, the Court should hear this appeal and reverse the Fifth District's

opinion below.

CONCLUSION

For the reasons stated, Defendants-Appellees Maureen Dundon, Chautauqua Airlines,

Inc., and Republic Airlines, Inc. respectfully request that this Court grant them leave to a merit

brief, reverse the Fiftll District's opinion below, and reinstate the trial court orders dated October

3, 2011 and August 28, 2012 in favor of Defendants-Appetlees and against Plaintiff-Appellant

Evelyn Keller, and for any further relief the Court may deem just and proper.

Respectfully submitted,

DEFENDANTS-APPELLANTS MAUREEN
DUNDON, CHAUTAUQUA AIRLINES,
INC. AND REPUBLIC AIRLINES, INC.

Justin Kelley
(Ohio Bar 0085958)
Jerry A. Eichenberger
(Ohio Bar 0010855)
EICHENBERGER & BUCKLEY
A Legal Professional Association
6037 Frantz Road, Suite 107
Dublin, Ohio 43017
Telephone: (614) 798-1600
Facsimile: (614) 798-1620
jcichenberger@ehlawyers.com
jkelley@ehlawyers.com
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Jus#elfl

Steven L. Boldt
(Illinois Bar 6302430) (PHV No. 1843-2013)
Austin W. Barlett
(Illinois Bar 6273427) (PHV No. 3369-2013)
ADLER MiJRPHY & McQUILLEN LLP
20 South Clark Street
Suite 2500
Chicago, Illinois 60603
Telephone: (312) 345-0700
Facsimile: (312) 345-9860
abartlett@amm-law.com
sboldt@amm-law.com
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IN THE COURT OF COMMON PLEAS, LICKING Ut..,TY,
_s ..:.^

Evelyn T►;^ller,

1'iaYn.=

v.

Maurem Dundon, et s.l.,

Defendants.

1.

WIM-3 AM 10r 40

C^F ^+Tt^. 11 ^ ^^^^^^^.^E^^

AMG1yIE^lN1' ENT.ftY

NATURE OF T MCBF.D7NtS

Ms matter is before the Court on defendants' motion to dismiss, plaxutifrs

memorandum in oppcssitian, and defendants' reply. Defendants also fiied a motion for amore

defimute statement. For the reas,ons set forth below, defi:ndau#s' motion to d.ismi.ss is graYatod

in put, and the motion for more definite statemen.t is deniact.

IT. 516Mf.ItU OF ^E`JIFW

To dzsz.niss a claim under Civ:l,;. 12(B)(6) for failure to state a claim upon which relief

-ludi+s
'd'homa. M. xna.tafa

x4", a.sVa

J1140

W. D.Yid Snmuaot
748-G70-S7T11

oomika"
Nawuk. OR 4fl055

can be SMrzt4 '°at must appm beyond doubt that the plaintiff can prove no set of facts in

support of the claizr3. 'tiaat would eo ►tatle. tho plaintiff to relacf:,' LeRoy v. Allen, Yuru$elt &

Merklin (2007),114 Ohio St.3d 323, 32f. "A conrt must construe alI material allegittions in

the complaint and all inferertces that may be reasonably drawn therefrom in favor of the

norun:oving party. Th.us, a cau.rt must presume all factual allegations in the complaint am true

fo.rpurptases of the motion." Fahtabulleh v. Strahan (1995), 73 Ohio St.3d 666„ 667 (citatious

omitteci).

M. QC►1rt+Ct€IS10NS OF LAW

Plaintiff asserts claizxxs for megligence and breach of contract. Flazntiff'st$tes she has a

physical disability which requires her to be able to straighten and fE" hor right leg when
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seated for an extcndcci period oftiaaze. She alleges she was wrfangfully required to sit in a

di#fereat seat than the one she had ireserved on a flight fi'om Houston, Texas to Columbus,

Ohio by defendant Dundon. "he states tltai.s caused her much discomfort and injury to her

right leg and hip. Plaintiff also alleges that Ms. Dundon failed to pmvi.de.hear proper

assistance by stowing her carry-on itcros where she could not access then, failing to have a

wheelchair provided after deplatxiaig, and fgiling to contaGt her husband to assist her after

deplaning. Plaintiff asserts that ttte defendant airlines failed to pxopMy train Ms. Dundon to

assist disabled passen,gers, and that the airliue$ breached her contract by failing to provide the

seat she had reserved.

Defenclaxits assert plaintifrs claims are preempted by the Airline Deregctlatioan Act. 45

U.S.C. 41713(t+)(1) states:

Except as provideci in this subsection, a State, political subdivision of a State,
or political authority of at least 2 States may not cma.ct or enforce a law,
regulation, om nthox provision haviog the farcc and effect of law related to a
price, route, or service of an air carrier that may provide air transportation
under this subparrt.

Defendant airlines are aar,carram as defined in 49 U.S.C. 40102(a)(2). "State enforcement

actions having a connectiQn wxt. or reference to airline `ra.tesa routes, or servrces' are pre-

empted under 49 U.S.C.App. § 130:5(a)(l).P' M'csrates v. 7ran,€ World Airlines, 7'nc, (1992),

504 U.S. 374, 384. 4917,&C. 1305(a)(1) is the, fonaerversioa of 49 U.S.C. 41713(b)(1),

- "Reitkter the :ADA. nor its legislative history indicates that Congress intended to

displace the application of state tort law to personal physical in.jury inflicted by aircraft

opez-o.ti.ons, or that Congress even considered such preerixptxoa." Hodges v. Delta Airtines,

Inc., 44 F.3d 334, 338 (St$. Cir. 1995). "Sut this general vindication of state tort claims

2
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arising from the maintenance or operati;on of 4imraft doe,s not extend to all conceivable state

tort claims." Id. at 339. Tort claims related to services are preempted. Id.

The Court in Hcadges stated:

{`Services" generally represent a bargain+ed-for or anticipated provision of Zabcia
fram one pmty to axzather. If the element of bargain or agreement is
incorporattd in our understaa.ding of services, it leads to a cKancern with the
contractual aarangement between the akIine and the user rafthe service.
Elsxnents of the air carri.̂ .er service bargain include items such as t7ckcting,
brsanding procedures, provision of food and drink, and baggage handling, in
adclition to the transportation itself. These matters are al! appu,rtenant and
necessarzly included with the contract of carriage between the passen.ger or
shipper and the airline. It is these (+cantractu.aX) features of air transpoxtation
that we believe Congress intended to de-regnlate as "sarvices" and broadly to
protect from state regulation.

Irl, at 336. "A flight crew's conduct during the boarding stage of.a flight, spedfical:ly, flight

attendants' efforts to icacate appropriate seat assignments and resolve sea.t Confhcts, cc3nsfitutes

an airline service within the meaning of Section 41713." Fetersnn ta. CorxtineritulAfrliraes,

Inc., 970 F.Sufxp. 246, 250 (S.D.N."Y.,1997). "Undoubtedly, boarding procedures are a

service rendoredby mairrline." Smith v. Cumair, Inc.,134 F.3d 254, 259 (4th Ciar.199$),

Sotne federal courts, including one in the Sixth Circuit, have used a three-part test

described inRombom v. UniteclA€r Linps, 867 F.Supp. 214 (S,I?.R'Y, 1994), to +determine

whether a tort claim is preempted. See H'czanmet€d v. IV'nrthwest Airlines, 2009 WL 4166361,

(F.D.Mich. 2009) and Peterson, stapra.

The tbrcahold inquiry in deciding whether state claixxis against an airli%ic are
preempted by section 1305 is whether the activity at issue is an airiin.e
service... a comt must then address the second prong- whether pl,aintiffs
claims affect the airliue servaee directly as o"osed to `tenuously, remotely, or
pcripherally.'. ,.'1"he third prong of the preemption inquury focuses on whether
the underlying tortious condu,et was reasonably necessary to the provision of
the service. In other words, section 1305 °catynot be construed in a way that
insulates air carriGrs from liability for injuries caused by outrageous conduct
that goes beyond the scope of normal aircraft operations. '

3
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Hammond (eitaarag .Rombom).

Assigning seats and resolving seat cozt£licts is an ,airIfne ser-vice. Plaintzff s alleged

ziijmies, aiccor&g to the complaint, arose from being wateai in an inap,prctpriate seat for her

+disability. VVW1e she complains of other failures by Ms. Dundatt, it is clear from the

complaint that her alleged injuries arose from being seated in a seat to which ghe objeoCed. A

determu.n.ation by this court about the seatin,g defendants shoul+d have provided to plaintiff or

must provide to disabled passengers would directly affect an airline servi.ce. Finally, as to the

third prong, plaintiff has not alleged amy outrageous conduct or tort;ous conduct of the type

alleged in Hammond or Peterson, merely that Ms. Dundon seated her in the wrong seat and

did not give her the requisite attention Izer disability required, Ms. Dundon had to seat the

passengers albeit over pla,in^W s objection.

Further, air travel and service are extensively regulated by Title 14 of the Code of

Federat Regulations including the accommodations that must be provided for disabled

psmengears. See 14 C.F.R. Part 3S2, Establishing what duties defendants owed plaintiff

esseatiai.ly what accommodations defenclaz7.ts should have protri.ded piai.ntiff i,n this instakace

would work as a defacto regulation of airline servioes. Accordingly, plaintiff's first claim for

negligence and claims two and three which are based upon claim one are preempted by 49

U.S.C. 41713(bXl).

Go=t four ofpla9.ntiff s complaint alleges breach ofcantract. 49 U.S.C 41713(b)(1)

`°etops States from imposing their oWn substantive standards vVith respect to ratosi 7rottea7 or

services, but not from affording relief to a party who claims and proves that an airline

dishonorcd a term the airline itself stipulated. This ciistinetion between what the Statt dictates

aud what the airline itself uwdalakes c.,onfines courts, in breach-of-contract actions, to the

4
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parties' bargai.u, with no enlargement or enhancewent t,ased on statc laws or pobcies ext=A,t

to the s,grcement." American Airlines, Inc. uWnlens (1995)a 513 U.S. 219, 233.

Accordingly, Plaixxtxff's ctntract claim is not preempted, as it does not require reference to

laws or palieies externaT to the agreement itsctf Either plain:tifrs choice of sca.# was provided

for in the agreement or it was not.

Count five of plaintifrs compWnt m" a cause of action for violation of the Air

Carrier Access Act. Defendants argu.c, and plaintiff admits, that count .five shaWd be

dismissed. The Air Carriers Access Act does not provide a private cause of ac#ion. See

Boswell v. Slcywat Airlirtes, Inc., 361 F.3d 1263 (I0th. Cir. 2004), an.d.liove v. Delta Air

Lines, 310 ,1i3d 1347 (11th Cir. 2002).

Finally, count six of plaintiff s complaint asserts a claim for punitive daxnages. Since

plaintiff's negligence caai,ms ar.e preempted, plaintiff's claizn for punitive damages based Wc ►za

those claims is also prcmpted.. Ftiuther, plaintiff is not entitlcd to punitive da=ges based

upon her contract claim. `4R.atbet• than merely holding parties to the tenms of a bargain,

punitive da=ges represeat an `ezxt$rgemcnt or enhancement [c+ftktc bargain] base3 on state

laws or policies extemal to the agoem.mt,"' Travel All Over the World, Inc: v. Kingdom nf

Saudi Aralaia, 73 F.3d 1423, fa. 8 (7th Cir. 1996)(citang Wolens at 826). Accordingly,

plaintifr s cl.gim for punitive damages is also preempted.

N. C =SIC►I^

For the reasons set fozth above, d.efendan,ts' motion to dismiss is GRANTED in pan.

t;ounts one, two, three, fiwe, and six o£plavstiff°'s complaint are DISMISSED. Defendant's

motion for a more definite statement is DMM. Defmdants sball have fourtecn days from

the date of tlxis entry to file an answer to p1aGintiff's remairdng clai^pt.

5
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It is so QRDE:RM.

The Clerk of Courts is hereby ORDERED to scrve a copy of the Judgment Entry upon

all parties or cocumel.

Copies to:

Steven L. Boldt, Esq., Attoriety for Defendants Marueen Iluadon,
Cb.autauqua Airlines, Inc. and Republic Airlines,lnc.
Adler Murphy & McQutllexi. LLP, t}rte N. LaSalle St., Stc. 2300, CtYxcago, IL 60602

lezig+ A. Eichen.lager, Esq., IVI;ichael E. Buckley, Escl., Att:orneyys for Defendants 1VTaumcnn,
Dundon, Chautauqua Airlines Inc. and Rcpulic Airlines, Inc.
6099 Fr,antz Rd., Dublin, OH 43017

John K kellcr, Esq., Attomey for Plaintiff
Vorys, Sater, Seymour and Peasc, LLP, 52 E. Ciay St., P.Q. Box 1068, Columbus, OH
432,16-1008

6
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IN THE CO[JRT• OF COMMON PLEAS, LICKING COUNTY, OHIO

$velyn Keller,

Flairrtiff,

Y.

Maureen Dundon, et al.,

l.:lefeniaats.

1.

.. _Y
^^^^`' •^^ ^:( x:. ►^^? ;'.

1017 AUG 2 8 A 4A.SE NO. 11 cV 00891

,
C,^A^'f J,. 4^St^ai- lqRS

...t•ff4, JCrfyC'rMEt+TT JENMY

N M= OF THE E't It^IG

TWs txatW is before the Court on <3cfend$nts' motion for summary judgment,

Plaintiff's mcm.orandum, in opposition, and defezy.dants' reply. For the reasons set frxrth below,

the motion is granted.

U. ST;AD,A.R17(3F RE=

Rule 36(C) oftlve Olaiv Rules ofCivvil.Procedure ses fortla the staadard this Court

applies when consoraiag a motion of suzn.may judgment:

Sununary judgmcnt sW be reudezed forthwith if the pleaclings, depositions,
answm to interrogatoriGs, written admissions, afficlavits, tramzigts of
evidencr,, and written stipulations of i"aot} ifa.ny, timely filed in the artion¢
sb.ow that thcxe is no genuine isme as to any material far-t and that the moving
party is entitled to judgment as a matter of law.

ladse
a1,e^ M. 1[amawo

7Aa.670-5777

W. David BmstW
744-i670-6770

^u"
OeNa`e1c. OH 43056

Summary judgment is propex if, after consMing the evidence most strongly in favor of the

nonmoving party, reasonable minds could come to but one conclusion in favor a#'the moving

porky. Civ.R. 56; Horton v. Hardwick Chearr. Corp_, 73 Ohio St3d 679, 686-6$7 (1995). The

party ffioving for summary judgment lEous the burden of showing Ow there is no genunue

issm of material fact and that it is entitled to judgment as a nlatter of law. Dresher v. Burt, 75

Ohio St.3d 2$0, 292-293 (1996).
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Once the moving Patty satisfies its initial burden, the riolunravirig party "zua.y not rest

upon the mere allegations or denials of the pntygs pleadings, but the party's response, by

affidavit or as otherwise provided in this rule, must sd forth Vwific fwts showmg that there

is a genuine issue for triat °' Civ.R. 56(E); Mocatispnw v. Ecckstein, 76 Ohio St.3d 383, 385

(1996). Doubts must be xewlvtd in favor of'tha nonmoving party. Acfurphy v.fZe,pnoldsburg,

65 Ohio St.3d 356, 358-359 (1992).

Ul< WMl,J1314.11^l^ 6.17" J.+L'f.tlY

On October 3, 2011, the Court d'esaisscd all but one of plaintifr s cZaims. The Court

did not dismiss couW four of the complaint for breach Gf contxact. Dofeadnnts have moved

for summary judgment on the rannsini.n.g claim.

Plaintiff states she ba,a a physical disability wWch requires her to be able to s4iighten

and flex her right lcg when seated for an extez.uded period of time. She alleges she was

wrt3ngCul.l.y required to sit in a different sGa.t tbsn the one sbo had reserved on C".ontimenGal

Express Flight 5909 from Houston, Texas to Columbus, Ohio. Defendant Chautaucllua.

Airlines was operating the Contincn.tal, flight. Plaintiff asserts that the defendant =lines

breached her con#act by failing to provide the seat she had reserved causing her much

discomfort and 'snjuryto her right leg and bip-

Gontiuental's Gon.tract of Carri.agc states:

Transportatien of Passengm $ncl. Baggage provided by Continental Airlincs,
Inc., Continental IViictones.ia, Inc. and Carriers doing business as Continental
Express or Continental Ctrnneotaon, are subject to the following'tie^rm,s and
conditions, xn addition to any terrhs and conditions printed on or iii any ticket,
tYcket,acket or eticcet receipt, or specified on any intcrnct sitc, or published
seWulcs. By pu7rch$si.ng a ticket or acceptmg ftnsportation, the passenger
agrees to be bound thmby.

2
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(Defendant's Motion for Suymary Judgment, Ex, C-2, pg. 1). The contract fxuther states,

"ContiuentaI Express carriers are Carriers not wholly owned or operated by Continental

Airlines, lnc, or Curxtincntal Ivficr4nesia, Xtrc. but operating with the CO designator code under

the trade name "Continental Expross". Id. at 3. "°Conicar means the carrier (air or ground)

issuing the ticket and all camm that razay or untiertale to Carry the Posertger and/or buis

baggage thereunder." Id. at 3, Defendant Chautauqua was the carrier for plainti.ff's

Continental Express flight pu1cswutt to Conti:nentai's Cont=t of Carriage,

Rule 4(1) ofthe contract states, "Seat asignments are not guaranteed and are sub,ject

to cbango without notice. CO reserves the right to reseat a Passengear for any reason,

includwg :&orn an extra legroom seat for whic,h the applicable fee has been paid." Id. at l Q.

Ttae. Contract of Carriage was properly authenticated by affidavit. (Ex. C-1). It states

that plaiattCs seat was not guaranteed. Accordingly, defendants did not breach #Itt contract

by failsnS to provide plaintif#`the seat she had reserved.

TV. CMTCL.USICtN

For the reasons set forth above, deftds.uts' motion for s►xnmary,judgxnent is

Gft.A,..NTED. Costs to plaintiff.

It is so C3RLDEREED. There is no just ca.use for delay. This is afinal. appealable order.

The Clerk of Courts is hereby ORDERED to serve a copy of the Judgment Entry upon

atl par►aes or counsel.
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Copies to:

Steven L. Boldt, Esq., K.ert`y A. Bute, Esq., Attorneys for Defendants Marueen Dundon,
Chautauqua Airlines, Inc. and Republic Auhnes, Inc.
Adler Murphy & MeQuitien LLP, One N. LaSalle St., Ste. 2300, Chicago, IL 60602

Jerry A. Eicbenberger, Esq., Nl'ichael E. Buekley, Esq., Attorneys for Defendants Maureen
Dundon, Chautauqua Airlines Inc. and Repau]ze Airlines, Inc.
6099 Frantz Rd., I>ublin, OH 43017

John K. Keller, Esq., Attorney for Plaintiff
Vorys, Suter, Seymour and Pease, L,LP, 52 E. Gay St.p P.O. Box 1008, Columbus, OH
432i6-1l109

4
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IN T'h!IE CCURT OF APPEALS FOR LICKlW +GOUNIY, t3JILED

FIFTH APPFLLATE DIS'Y'NCT Zg#3 jM 2 0 p 1: Z2

EMYN KELLER

JUDGWNT ENTRY

E.^ ^^^ ^4S

E.tC6
GAR R, AL ^pwk*ff4qxd"

-vs-

A+U►IJREEW E)UNL/ONp ET AL

OeftWwta-AppoMm CASE NO. 12-CA-73

F4if Y!@ n umm sml,W In our 4YM'4I11/p„4"°g Memtandum-opinw, ft

juftrrdent of the Court of Comnm Rkes of Lftft CaWtys Ohio is and

^ld^d for ^ fts. Coft sawmw to .

ZL._:_ Cl

^"r Aof

JU!?GIES
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COURt OF APPEALS
k.KNNG COUNTY, OHIO

F1FtN APPELLATE D1SMCT

EVELYN KELL^^

ftkff- Appellant

-va-

A+tAIREEN UMUOM, ET AL

Dubndwit - Appeft"

GkIRAC`fEfit OF FIROCEEDfNG:

JUDGMENT:

DATE OF JUDGMENT:

APPEARANCES:

For : AppeNartt

JOHN K iCELLF-R
52 Ead Omy S"ot
P. 0. Box 1 008
Columbus, C7m 4321o-10w

FILED
Nll ,LIN 20 P t: 1 q

LICELIP ^`TtbN
JUC^GI^S: ,I^ ^^ A ^RS
^n. ^ B. ^n, a .

1•lan. John W. Wke, J.
Hon. Paftft A. Daleroy, J.

Case No.V-QA-73

• g PI if ig N

A I irarn #ho Llc*Ing County
Coutt of Cmmm , Caa No.
11-OV-OBB'iTMM

REVERM & REMANDED

For Detenfttft-Appeiien

LMCHe0.F-1,. E. BUCKLEY
6037 FranAz ROW. $ub 1 07
Dubln, UM 4301?

STEVEN L SOLD1"
20 South ClOrk S#roet Suft 2540
Chi=p, IL SOOM

^A
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LM" County, i"'ns Ne.12-CP-7'3

Dskm8 Vt

2

(111) P18nM nt Eve" Kalhar appeals ft OCMW 3, 2011 and Augeset

28,2012 nt wMa of the LMdng County Cowt of Coenmn Pleae dWMu" her

^
IFACTS AND PROCEDURAL HISTflRlt

{12) On July 5, 2011, Keller ffled a complaint apinst Defendent&Appaiiess

Maureen Dunion, Chautauqua Airiinesp inC„ and Repub1lc AMIms, tne- In the lwkWtq

County Gourt of Common Pleaa. In her comyatalnt, Keiler brraught the tdlkmft ctalrns:

(1) negliQlance aplnet Ilundom; (2) meMnded euperkor tiabUfty aWinet Chautauqua

Aitlkr®e and RAMWiC AMnea; (3) ragiipnt treininq, supervtlon, and mview agatnst

Chaetatjque Airlines and Repubiic Aidinee; (4) hra!at't of CCritratt apinat Chotatauqua

Aiirllnes enc! RWMIC AtrNtM; (5) violetlowt of the Air Carrter AcoM Act epird

Dundoe, Ch"u+qua Airlin$s, 4trd RVuWic Aklirm., and (8) P►unfflw daniaM aQalnW

Demdw, Chautauqua Airibws, and Repe,btic A#r11nes, The compieiM alftas the

(13) On November 13, 2010, IKeger fletnr on Codnenta! Express FtW W9

finm Houston, Teew ta ('Olurrobut, Ohio. Keller suffem tram a p 1 dlsabW tttat

reWirm her rfght l" +ie be sbl+er to be both fiexed and extoQed when she is In a

canftmi xe&W position. To acowwddate her physical disabilfty on tho IfW fmm

Tmm to Ohio, Keller boWked and re, In aclvarwt aonfirmtk.►n of a seat

a9ftIment for an aNe eeat on the rigltt side of the almndt spedficafly seat 4B.

{114} Keller was pmvWW a boaircling pm tMM aasignad her 48 ee her

ithil 11 B"t. When Kaifer boarded Fllgftt SM, acodw paawigw was gooM in

qiO
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LicftV Caurdyy,Case IVo.12-CA-73 3

"M 48. The passenger ItribrYried KONW #iW the fiigftt aftWent, t4,Appolfee

ilAerunwn Dzxfart, gaw ths pasomW s ►at 40 so that fhe pasewW aouid s1t nmt to

I'wtWtUw.

{15} Keller Infranneed Dux1on tltat *e hod a phyWcW disability Ow w0ed tw

to sft in aW 413. KeNer stgted she neaded ta stE in an adg 9W on the 4aht sWe af the

akMR $0 " could 9lax and streMVbt her right 1". In mpmm, Dundon sWed,

"Jut my hxK i9Ne amy ane ftat and k betarop to a hand ." Dundon dirwm

KoIkw to a seat In ft frant mw of Oe plane, imm^dis9dpiy bshind the bufkttead. Keftar

told Dundon ahe oaW not s,it In ft aW EetrkW the buWmd bacaun Keller could not

TuNy sbu" ltar leg. Dundon dincted Keller to st In the buikhed mut.

{18} KeNer sat It thia bulkhead sek8it, which prsvw*dl Keiler fram sfiretchlV atki

i'ie►xing her rlght leg duft the fNght. The lauk of mvnnwrtit caused kiury and pain it

her rigPtit I+eg and right hip, abc ► causft lieter to suffer emotional d ,Airpart

emilol+ms WjWcely aoOftd Keqer off the ptsna upon landing. iGdlMw sougtd modial

aftVIAatl dirootly after the tlight.

{''^7} Prbr. to tftg an anow lo the vompiaint, bur^ftrn, Chautjuqua AWOrm,

8nd Ftewblc ,4ktln" ffM a jvint mOton tu di$m" on August 3. 2011, Keller fOW a

response arsd Appetle" tited a reply. In thelr motion to clisrniss, Appolon aVmz!

KaWe claims were preempted by federai law punamM to the Airifne ► DeaegtMan Act

of 1978. On Odft6r 3, 2011, itre trial court kaued ft judgment etatry t# ►at grarfttt

.APPeNaaqs' rnatiorr 1v diwniss In part, The triia6 rvurt t'bund KeWe debns for naoo ► ce

waR+e p d by the AM* Deregulation Aa#. The trlal court dismissed oaunts one,

I (Ar
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two, three, ftv, Srrd sbc of KAMlWS CM*Wft 'T ha trW court denM ~ nvtion to

d*ybs m to NGaIIer's daim 1br breach cw

t181 On Febo-my 29, 2012, Chouc^uqw A1riimm wd papubk AMlrrgs t*d a

11'IbdOn fOi WMl'ltM judgfn$Rt on ft bmac'1 of contrad CI81ft1. KQlw fAW a mWl'fw

and l1ppoUm fileei a reply. T°tm triM oour# granted dw rvmatiort for susmmaty P$gnwt on

Atgug 28,2012, dMpoekV of »sWs sole daim.

(19) It Is fmm thao Mlpmwft Keller now Mmls.

ASMNMNTS OF ERRO'R,

11101 Kelkt rahm fKv Asftnnler* d Error

{111} "!. THE COURT ERRED BY DISMISSING PI..AINTIFF APpEI.i.AAii'S

TORT Cl.AEM$ AGAINST THE AUftI.INEfi, ON THE BA$18 THAT FEDEiiAI. LAW

WHICH PREEMPTS STATE CONTROL OVER AlFtt.INES "OPERAT!(DN" APPUES TO

ASITUATIUirI WHF-FtE A FLIGHT ATTENDANT iCWWIN4aLY RESEATED A

DISABi,.ED PASSENGER INTO A SEAT WHICH DID NOT ACCOMMODATE HER

DIW&ITIES FOR NON-OPERATIONS REASONS,

{112} 11. THE Ct7►UR't' ERRED BY DISMtSSIIVta RLAINTtFFFAPP'ELLMt'S

TORT CLAIMS AGAINST THE FLIGHT A'i'I'EWAIVT WITHOUT CONSIDERATION

OF WHETHER THE FLIQHT ATTENE?AN1''S ACTtONS IN MOMhlGLY'SEAT1iVO A

DKIASLED PASSENGER INTO A SIEAT WHICH DID NOT ACCOMMODATE HER

DiSABILlTtES WERE, OR WE#tE NOT, IN COMPLtAt+iCE WfITH THE FLt4HT

AT7`ENDANT'S EMPI.[jYER13 WORK PttJLES AND POLIClES AND THUS WHETHER

THE FLIGHT ATTENDAN7' WAS ACTING WITHIN THE SCOPE OF HER

EMPL.C>YMEN`t''.

q0

APPX.15



L'-'ft Courvty1 CmO No. 12'tidrx.73 5

(113) "Il1. THE COURT ERRED BY DETERMINING THAT AS A MA:TTEft OF

LAW THE ACTiDNS OF DEFiENdANT"P'PELI.EES COULD haT BE CONSIDERED

O'6Jti?AGEOUS.

{'114} W. THE COURT ERRED BY DETERMINING THAT THE. I$$t1E OF

VlfHiMER THE AD't'KM OF DEFENDAlVTB-AP'PELLEES WERE OUTRAGEOUS

WAS NOT AN !SSUE OF FACT FOR DETERMiNl11'IQN BY A JtJR1P.

{l1 5} W. THE COURT ERRED BY GRANTING SUMMARY JUDGMENT IN

FAVOR OF DEFEN .AMELLEES ON THE WIdTRACT ISSUE,

NQ'iWIT^{.STi4NDiNG THAT THE APPUCABLE CONTRACT WAS EXPRESSLY

SUB,ED1' TO FEDERAL LAWS AND RULES, AND THOSE LAWS AND RULES

REQtJIRE AN AIRLINE TO REASONABLY ACG`OMMt7DA7E THE SEAT#NG NEEDS

OF A PASSEN0ER VU1TH EI~IBABiLITIEB.'

A►NAL1S1$

1.,11., lm.y !!FTld IV.

{11 tll We caoni* KeWs fkst, smnc0, Ehftwl, gM 9budh Aknionmwft of Error

#" raho a alnkr quesdon as to whs#w the trW court amW In

Qran" ' rrotic3n to dlsmfts because ft Aitilne Derooatbn Act proompWd

1C~a negRme► dalrtte.

(117) "CtW Standerd of mvlsne on s Divi! Rule 12(BX6) nnQlon to dWrrbs Is do

novra. GrMOy v. !Ukmd Vafty tW4@ Conft., 8nc., 49 Ohio 50d 228, 551 N.E2d

981 (1OW). In a do ncrro ainslyas, ro mud aoc-opt aif factmW aNagaftm of ft

complaint n Um wi aN reavonabM 1 muat be drmwn irt bvor of ft

+,wrwnvvft touty. Byrd v. Faboor, 5101110 St.3c168, 685 Ni*1i»„2d S4 (1991).
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(118) YhO ba,SIS ot IteliGr"g dalms "ain* DurKkort, Chautauqua AN1km, and

afte ftm OuroWs niftW rwgggwg aeWns tcawa*rds Keller. Wor'^

omoodn ^^to Otwowe .

39. ®wWan n"lgWly requfrott P1airdW to Wt In a sw unAt for her

rrrec#kCe{ roWe and phyatcxl dhmlalltty, cauMng phystat irgury to P1a1MWa

tcroe and hip.

40. ®undon taNed to pmvWe Pktntgf with seet 4B, wt+,ich Plaintiff

schWulotl In advanoa of Flight 3WO [sic), and paid ior, to ^dam

her phyAW dleaW

41. Uurrdarr was taW of PlelniE's phyecal dtabMty artd, as an effpbyee

of a commion caMer, owed IPiaWK a hoWOoneci degme of cans.

42. As a rfhed and prvWmat® moui# of Oundon's negflfpence, P'WO

unWnwd ftnfficert damages and personal injisies, ,• ^ *

(110) In Appeften' joint mcdon to dlumks, Appo11m a" Keltoes dahme

wwa P"roW under ttw Airlire E1eMulation Act of 1978 ('ADA"), rxrw kwwey as #rp

Federal ArrWM Audwft Authoduthn Act 0904j. IFmm #O;3S to 1978, the IFeftrai

AviatrcNr Act pmttted pmengem to pursue cxammorr law or *Aft statOvry mnedies

against alatktes. In 1978, the Federal AvkWn Act was amended by the A©A. The

reWard vwgft of fto ADA pmvldo In mWmt part:

(b) Pnwrpdm

(1) ExcW as pnwkied In this su . a Statee poMW subiirEaton of a

State, or pcrtMcW auftrlty of at W* 2 Statm may M enod or ottfm a

law, regulation, or ot!wr provision tavh'q the 1bma #rrd ~ of law

941
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rakftd to s pdoe, roule, or swvico of an air r.enisr t#►st may pmids aM

ftkn Wr#ow tlft stjbpart.

40 U.S.C. 41713(bX"F).

7

(120) Cmgrem, howmr, I+o?It in ptace the +Gauss! that pr+avido that

la) remedy ur1ftr ttft par# Is in addkbn to any other Mmediss ixavldad by ierw,' 49

U.S.C. 40120(c).

{121} lnlO roas thet tsrt law tradition* has been roWjMW by the stow.

^ ^ daiIIIFS for pwwnal Wd51ilQO.

(1122) The first ism is whaftr KSiler's rtoo dWMm rshft to a `WCe,

route, or servka of an air esrrier` Appeiises argm Kredioes dafms lnrroho the provbian

of a seMkaF becom #tiey are dirwgy rrslsbd to Appelbss` bmdi►Wssong poicies

and procedum, lIy aeeatng asaignrnoft on Flight 6WQ.

(123) There is no ddnWon wlhin ft brmi sUMM as to ft meaning of

«n*amr,g to • * * ssrvim." OThe Un'lted States Suprcams Court has *Cikntrwls+dqW OW the

statuto was meant tD bar skft actiprm `havhn.g a conrra+clk►n with or mWenco to aklno +

seivioes. ' Potersan Y CorrtNierrtett Alrq'nes, inc.. 970 F.Supp. 246 (S.13.N.Y.1897)

quoWq Mhvks v. Trsrrs Mftrd Akltes, irrtfi„ 504 U.S. 374, 384, 112 S.0t. 2031, 119

t,E.M 157 (7OMe , 1lhw G3urt has cautiar ►+Bd against fincllrig pra®rnqtim In

csm wMere te sWis toWe lmpa# on an air canWs services Is lentms, mmots, or

periprhsral." ic1. AffltiaWh the Scprwrfs Court has lnteqmted ft reach of ft ADA's

Prowntftn provisiari In thmo cooes, It has not expresWy n+ied on whether state tort

actions sre within t1m pmvkWtf preempdw ampe. MoraW v. Trsns VYaW AlMlfivs,

Imrt 5N U.S. 374, 112 S.Ct. 2D31, 119 L..Ed.2d 157 (1992) (stdo prohibited from

r) '10
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!enbrdng 8iriiM fac+^ ~*9 gukkbm a!dOptpd by Oe NOonod Atf

Abnwtp 1 (NAAG) #nugh tlheitr extsting gerremi 00^+gurW OMbiCtIon iays),

Amwkw Ik*M, lna V. Whtm 613 U.S. 219,11s S.CL 817,130 L.Fd.2d 716 (1M)

(stft mmumw fiaud daltm irwut4inp ftqMt W puVmm ptmnptud bswuw fty

serve to guMe and poikfe morketing pradbcea of airtivs and fts ieWse mift

wRh m"d 10 mis, roubee or . 1aw corrMsd

dlaims umre not Preempted be=ae fty merely kmive ain aviho's a" ag );

and Rbwm v> ftw Hairp"v Alotor TmnopW Amb, 652 U.S. W 128 S.CL 989, 4$9

L.Ed.2d 933 (2000) (Wft tolmw iaw mguEatltg the deiimry of tobsoca uAft ft stata

iffimpted bY'Vw ADA becaum it dtna* rsgulatod o#riinu OW trudcinp services).

(1124) Keller asks this Court to conside ►r a throe-W tW utNind by the Unlt+ed

StOn OkM Court In Rontorrr v. tlnll'ad A(r Llnes,, trrc.} 887 F.Supp. 214, 221,

(S.C?.N.Y.1804) to d*Wrnnine v+oheffer pmempUon is w,anyted under ft ADA, The

#iseshaki i,uquiry In decift wtmdw stm ctaim against an eirkm are prompteri by

Sect1on 41713 is whWw tte acaft at issue is aan aidWo wvioe. Id if i#aQ cnuKt

dst+mitm t#ier actiwity Is nQt en ^^ swvlce ibr Sectim 41713 wrpom, tharr the

pmwnpOon tr►quky coasm and t!w state low +cWms am adi"bfe, ld. at 222. If,

howevet`, the actlvity at fnw impiketes an airline service, tim the oourt muat addrme

the mmrrd prpna; Whathw piairWs etaima afted the aNre service diredy as

+apprrwd bD lenuously, mntftly, or periplharaNy." td. If the state dWms have only an

lrmWentM ~ on ttis airltte wvke, ftre Is no p .'i'te fhft pmM of ft

R kqWry bmms on whether the unclerlylng tortiacrs OW4Act was resanably

roomary tD the provIsian of ft service. !d. In atbsr wor+ds, Section 41713 'cannot be

qq1
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cOrabuW In a wey that lnmAotm cwrkn firotn Ilabilky fbr injunids cougm by

outrommus conduct tfW goes beyond 1he scope of nomW atrtxaft o .' id. at

222. tt, In co+ntraat the nrvlre was praWide.d In a r+mwnabta mtrwr, Sm pmemption

Is O .

{125} Tie tnnmi-part ;RomWm c" ru bear, adopW by ft Ur*W StMs

tkW Court rbrthe Eadem alaM of ruicl,Wn In Hammond Y. Norttrrred JaN{hes, No.

0e-12331, 2009 WL 416M1 (Nov. 26, 2009). The ONa Twith Dlatrlet Court of Apposhe

also oranged In a aimllor amlyWo In Wft v. Amwf= WO& Aftea, Inc., 152 Ohbo

App3ci 14, b-°1182, See a1ara, Ro*o v. CorrtlnaniW AkEnas, ine., 192 Ohi4

App.3d 84, 2011-i;7hio-219, 947 N,E.2d 1287 ($th C?lat) (daime alleging rriolatlcm of

4hf!e►'a Gift Card Statute and Ohio Garmumar 5o1as PnKtm Act wora pneamp%d by

th+a► 14DA).

{IW20} In vVtrft v. Amedoe iNtat Ar#nes, Lric. , the piairMs bmrghR a cauBe of

adbn #br deftma*m against tha pilot anci cngw of afgght from whidt !ha platMft were

rernaved. A#Eer tha plainW ramaval ftm the fllght„ the capW add ft

and iw for the dburttarce. PlainM% argued the anriourtaamnt

waB d ry, enfi&p ttram to OnMes. Nft, 2003-Ohio-1182, 110. The Terdh

CHa#rlct Court of e4ppeale artaVr:ed the, isam of aorviam and the tort claim ad cmduded9

"(. Our baat ei(oft tD do so, vo have been urotle to Oo!'g*ive of arV &'Wtbn

vtrero a defarr*tiry Statement Is a'Serviee' of an airlm." lad atif 1 B,

{127} We vMiN orgage In the RWftm anallpis to datemiina wtxMw Keti$r's

r,iaim Is pmwnpted by Saalon 41713. The acOvlty at tasuQ, tt ►e N1ght atberIdarlt

morwoV the soOng aaftnma"ta during tha boarding of the ftht, vroM +oon . aa

^17-
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Si*e WvicM imci an fhO urrderlyirg f*b of M em. "A Wt creWs condud durirap

the boarding ftp of a tNglrt, *, fiW aftWaw efforta tO locOtO aPPMPFWW

Wt a ft SM rnOw mg conflk#s ► oxmffbfts an airfin^ swvice wlthfn the

ffrmirV of Secdon 41713.0 PoWmtr v. C,orghntal AJdkm% Inc., 970 F. Supp. 248,

250 (S.D.N.Y.1997).

(12$) The nwct pmM aft whellw I(e!lees personal Injury claims ~ the

airInO mvkS dtreft as OPPWW to "tanuouely, terrnoWy, or peA "%a Rvm,

acr^ at 375. Kaikt dafms that Dundon sat a pa trevolirtf; with a retoev^ in

KaWs +roettimat 0". 1CeiMor OAft ttW by rrst honoft her conftm-o! 8'i* a" am

PWryg her In 0 bulM*W seat, sft suffered a physfti inJury and . i dMrms.

We conclude =W the swond R"omborn prong, Kelher's daims ag*W the airiine how

ahnxm, ramft*  or p+adpleral tnoact on the clelirrery of mvices by the sifnas;

ONNURKO, promptian Is n^t vvaffanted. We Onsl mucir a negPiotuav &a wo,itl not

impmft fm rrwrW compeNon of awr carrfers or ftustmto deerVWoUon by int&*dng

with muders about which aiclfnes compete. Mem, a disabled pemW was okgedly

irdured by ft 0861gent atts of Dundon. Ar4vwtnp KalfWo tMma to prwgad woUd na#,

In this Cx+urCs cpinw, have a dked or NWired ~ on akifne compMtlon or fiusbata

CoVess's purptwe in dervwwm. To promW ox;h pomonw Injury cwrns wxm aio

have the ~ of immunizing Appog"s from the consequwvm of tWr own

11128} The tMnd pnang aalym whether Appeqi^m pmvkled the oitlinQ wrvice In

a masone.ble rn.arrier, Ls., vvtWer the urxleAyirV +Dartlnus caonduct was mas"biy

neonasry to the provWorr of the sen ►iw. Even sssumirV tW l4eiler"e claim^ ^

Jel!3
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impftft an aMim serrrioe, A 'pmapft argumeirt aleo faft under tOe third

PmV baeause KelWa veraiCan of tn facts r^ ft lseue of whotw ApRelf+m adeCi

ressonWy andlfvr want bisWd the aoape of notm$i aircraft boaiding pwWures,

(130) Based on ner +de novo r+eviow, the tft1®mart omwd tn grantirp AppafleoW

joIM•modon to dlwdss KoWs comman lovr hn°t ckdms bamd on pmempt40

U.S.C. 41713(b)(1). Pij ►tFw beemm the KoWs common lorw brt <latrms are vMb, t

was i►Varrect fbr ft t+rW court lb dienriss KslWo punltW d amagm c}aima.

(131) K®Ws first, secord, tMrd, and fourth Asstgrtrtofds of Ermar are su .

v.

(132) In Ketlar's ffllh Ase4rmerrt of Etrar, she argues ft Md. icxrutt omrd In

granting sunmery jttdgffmnt on her breach of corgrad claim sonst I4pp+alWm

Chaftuqua A,iirms and fR+ap+ub#c Airkm. We agroe.

(133) Tto standdtd for grartdrig surrrtnmy juoomant is tleltneeW In DnWw V.

BK 75 Ohid 5t3d 200, 2$3, 602 N,E,2c1 264 (1 d96): '*""` a party saeklng summary

,#^mort, on Vo grourd that the wxnarrring party wmt Mre b cae, bears ft

irU burden of tnformbV the triW wurt of ft basis for the mation, W idwAjring txm

portfions of ft rawtd that damanmbaft ft abwnca, of agonu6ne inue of rneEWW fact

on the essenUW +Aementis) of the nonmoving partys chima. The rwving party cannot

d Its inU burden under C#v.R. 56 simply by makkV a concluawy aneftnn the

nanrnovEtg party has no e+tdence to prove Its cam. Rattw, ft movkv party must be

able ta epwifteity point to soune oWd"m of the type listed In OvA M(C) which

aflfrrrsh* d the nQnmpving party ha no ovkkwm to mpport ft

nonmovirV pw#y's clolm. * * *w

qq^
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{134} AppoilseW )oint motiaonr for summary )udgmsnt was bisd m ContlwntaPs

Conbvd of +;`wwwo. It staom-

Tm n af n3 W4 Sftgmo piqvkfed by Cmtinwmt

A1cflnm,lnc., Cmdrxrftl mlemnesia, tm and Carriers dairtp busMnm ag

Continental Expr+ess or Conanenfti n, aps subjW 10 the

fOlkavving terms and wmwgm, In Oiltbn OOCWto any U" ano specgWc

priW on or In any tktcet! ticJ* Jacket or receipt, or on

SnY hitanM alls, or publshed schaUss. By pumhaft a iieket or

a va . the MmOWWegs to be Wund tlweby.

(135) Chautauqua Waa #he WrrW for KeWs Continental Expnom tgpht

pumumt lk? CAribnentsi's Conbw of CoMep.

{136} RWe 4(l) of the con#rad states, IsW a*allgm*nts are not guarantoW

and NO subjW to cherP wlfttA rro#im. CO merves the ftht to resa* a Passenger

ftir arry mson,lnduft ftrn an extra logrqom seat 1br which the appflcoble fu+s has

been peid.' The bM court ftund this provision to stte ttmt KeUws oo*rned swt was

nOt gcamntW and ftm(me Appoliws did not 6rweh 04 corrtraet.

{137} f€oW howorar, arguad in ttier roWnse to the motion for sumrnery

Judgnmnt 1#M Rule 3(B) of the C.ontirNarrtal Cvntrad of Ou7finge created an ambiguity fter

the sppficMlty af Rute 4(I) tb tte iacts of thte csss. Rule 3(8) stNtes:

This CW*Bd nf 1ib7niMe Is wTlbjW to appi,WSi^^[amf rag4N , .Mles;

wd Securiltt dkeotlves irnpoaW by gowmmorft0 agwdos ** r In the

®rrent of a conflkct bMween ft . Ruin aontairmci haWn and eucr

^n S'
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90vw7:►mGnW 18", mguftM sewrfty dimcbM 8M "r

correspoWng gRaob on Ws oppoWn. ft kdw ft# provd.

(J38) In 1 , tlW Air COrder A=M Act, 49 U.B.C. 41705, was anwftd to

rOquirs sk cwk" t4 isles Oeps 10 mwm wiifa a dbabirkr. The

fedwW mguhmom wmcbd purguant to ft AIr CanW A=m Act nnphft smt

---Iwntnerils !br a d d itodivislual.

(139) tipon ciut de nqaa mvlow, we ikxf Ihmm is spnuirs! ism of maWgi fset

as #0 ~Or ApPattWS GhOuWtxiw AirNnes sN Repubk Aiftm br$ached tts

w4ih l+CaNar based on the is . of the CarVact of Carrisg+a and ft

Mguis&m Wmipted by #te Air ConW Acom f1►sd.

{1140} K~s ftfth Asitnmen# of Ercw Is susa1ne#.

0
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CONCLUSION

(141) ThO ft t #hird, OW fuurth AasVmenft of Error of MonW-

Appdat Kah+er are m*mmw.

(142) The Mh Assignrma# gf Erm Of PlakgW lEwlyn, K.ellor is

sudebad.

343$ 110 judgman# tf ft Lk" Cau* Court of Cc9mmn R%as is mvwud

&rd t* CM* 19 rOmanded for turftw procoWfnp cx0Wstent vft this Opinion aW law.

BY DOW". J.

wwwi n, P.J. and

1Nbe; J. concur.

1 6 .
ti

^^^ s re+r y

..^s

4kloees
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