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STATEMENT OF THE CASE

This is a 2007 real property tax appeal involving an assisted living facility located in

Cuyahoga County, Ohio. The Record in the appeal establishes that the operation of an assisted

living facility involves the provision of non-real estate services (meals, nursing services and

physical therapy, etc.) that generate income that is not attributable to the real estate. The

Appellant's own expert recognized this in his testimony before the Ohio Board of "I'ax Appeals.

Supp. at pages 566 through 571 (Transcript at pages 158-163). The operator of the assisted

living facility pays C;AT tax on the income derived from these non-real estate services. The

Board of Tax Appeals decision and order discusses the case law that has developed involving the

separation of real estate and non-real estate income in assessing real property in Ohio. Board of

Tax Appeals decision and order at page 5. 'T'he Board of Tax Appeals made factual findings in

its decision that are supported by the Record in this appeal. Board of Tax Appeals decision and

order at page 7. The Board's factztal findings are not contradicted by any evidence in the appeal.

After reviewing the evidence in the appeal, and the applicable case law involving the separation

of non-real estate income in valuing properties that have business components that gezierate non-

real estate income, the Board of Tax Appeals issued an order that does not contradict that case

law. The standard of review in this appeal is whether the Board of Tax Appeals decision and

order is unreasonablz and unlawful. See R.C. 5717.04.

The Appellant has raised twenty-three (23) errors with respect to the Board of Tax

Appeals decision and order. The Board of Tax Appeals order, excluding the cover page, is seven

(7) pages long. The Appellant's appeal raises over three (3) assignments per page. But nlore

irnpoi^tantly, the Appellant has failed to show that the Board of Tax Appeals decision and order is

unreasonable and unlawful.



The decision and order of the Ohio Board of 'I'ax Appeals should be affirmed in this

appeal.

LAW AND ARGUMENT

PROPOSITION OF LAW NO.1

THE BOARD OF TAX APPEALS D:ECISION AND ORDER IS NOT
UNREASONABLE.

The property is operated as an assisted living facility. The property owner provided the

Board of Revision and Board of Tax Appeals with a copy of the Board of Tax Appeals decision

in Ilurbor Court Lirnited PartnershiP v. Cuyahoga C.ty. Bd. qf Revision, et crl., BTA Case No. 92-

T-1054, decided June 10, 1994, where the comparison of assisted living facilities to apartment

projects for purposes of valuing the real estate and avoiding the taxation of non-real estate

income and assets was approved. This methodology was followed by the owner's appraiser,

Rick Racek, in his appraisal before the Board of Revision, Supp. at pages 107-157, and the

Board of Tax Appeals, Supp. at pages 158-236. The methodology was not followed by the

Appellant Board of EducatioTl's appraiser, Charles Ritley, which is why the values by the

appraisers differ by $2,300,.000. Mr. Ritley admitted in his testimony before the Board of Tax

Appeals that he included income from meals, physical therapy and nursing services in his

income approach and that he did not have sufficient data to extract it from the data in his sales

comparison approach. Supp. at pages 300, 327 and 566 (Transcript at page 158) through 573

(Transcript at page 165). As a result, the Board of Education's appraisal runs afoul of Dublin

.S`enior Comrnunity L.P. >>. Fi°anklin Cty. Bd of.Revision (1997), 80 Ohio St.3d 455, 460 (a copy

was submitted to the Board of Tax Appeals at the hearing as Appella.nt's Exhibit 3), which

requires that only the real estate be valued in an appraisal, "[a] valuation which includes business

income is not acceptable for real estate valuation purposes". The case is discussed in, Footnote 2
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of the Board of Tax Appeals decision and order at page 5. As a result, the Board of Education's

appraisal by Charles Ritley cannot be used to deterznine value in this appeal because it includes

business (non-real estate) income as prohibited by the court in Dublin Senior Cvnzmunity L. P.

discussed above. The Appellant's argument under its Proposition of Law No. II ignores the

testimony of its own appraiser. The Appellant's appraiser acknowledged that his valuation of the

property captures non-real estate value. Supp. at pages 300, 327, 566 (Transcript at page 158)

through 575 (Transcript at page 165). His projection of net income includes the net income from

the provision of non-real estate services.

The Board of Educatioii criticized the owner's appraisal by Rick Racek because they

contend that an apartment use would not be allowed under the zoning code. The Board of

Education confuses the utilization of a methodology approved by the case law to avoid the

taxation of non-real estate income and assets with the requirement that the highest and best use

conclusion in an appraisal for real property tax purposes be consistent with the zoning as of the

tax lien date. A valuation methodology used to isolate real estate value does not ignore the

zoning on the property, and the zoning codes should be used to prohibit a methodology used to

isolate real estate valucs Focusing on pure real estate (apartment) rents allows an appraiser to

avoid including non-real estate income in the value of the real estate. In addition, there is no

evidence in the record that major renovations to the property would be required in order to

convert the property from an assisted living facility to an apartment complex as the Appellant

claims at page 10 of its brief. And their citation to page 207 iri the Supplement does not support

this assertion. In his appraisal before the Board of Revision (Supp. at page 115),1VIr. Racek

clearly states the reason for his comparison of the subject property to apartm.ents and

acknowledges that the existing assisted living facility is the highest and best use of the property.



This is consistent with the Ilarbor C:'ourt decision by the Board of Tax Appeals discussed above

and submitted to the Board of Revision. His conclusion in his appraisal before the Board of Tax

Appeals of "continued use in an apartnient capacity" (Supp. at page 187) is carried over to his

discussion of the business income aspects of the assisted living facility and his valuation of the

reat estate only. (Supp. at pages 188-189). See also Chippewa Place Development Co. v.

Cuyahoga Cty. Bd. of Revision (Sept. 24, 1993),13TA No. 91-P-245, unreported. Mr. Racek's

desire to exclude going concern value in this appraisal influenced his choice of data. Supp at

page 511 (Transcript at page 103). The Board of Tax Appeals decision aild order adopting his

opinion of vah.ie is not unreasonable or unlawful.

Beginning at page 10 in its brief, the Appellant recapitulates its Board of Tax Appeals

criticisms of Mr. Racek's appraisal report. These same criticisms, which run through page 14,

were raised at the Board of Tax Appeals. Their reiteration here does not show that the Board of

Tax Appeals decision and order was unreasonable and unlawful. The Board of Tax Appeals is

the finder of fact and is granted wide discretion in giving weight to expert testimony. Similarly,

whether Elrn ^Yt., Inc. v. Cuyahogcz County Bd. of'Revision, BTA. No. 2008--A,1095, 2011 Ohio

Tax LEXIS 1185 (June 14, 2011) was incorrectly decided is not something that can be corrected

in this appeal. Each tax year and appeal stands on its own record. See Olmsted Falls Board Qf'

Educcition v. Cuyahogcr. CoitntyBd ofRevision, 122 Ohio St.3d 131, 2009-Ohio-24b1. (Board of

Tax Appeals decision and order adopting an appraisal previously rejected in an earlier tax year

decision and order not held to be imreasonable and unlawful, consistency doctrine rejected).

Mr. Racek did not rely on the cost approach in valuing the subject property. Supp. at

page 224. Mr. Ritley (the Appellant's appraiser) gave greatest weight to the inconie approach to

value. Supp. at page 309. The Appellant's arguments regarding the cost approach are not
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relevant in addressing the Board of'I'ax Appeals decision and order in this appeal. The

Appellant's appraiser acknowledged that this cost approach captured the emergency call buttons,

hand rails, and other fixtures that would constitute business fixtures under R. C. 5701.03. Supp

at pages 589-590. (Transcript at pages 181-182). The Appellant's Propositions of Law I, lI and

III have no merit.

As discussed above and below, the Board of Tax Appeals findings with respect to the

October 2004 sale of the property are amply supported in the record. The Appellant's own

appraiser in his testimony supports the Board of Tax Appeals findings. The Appellant's

Proposition of Law IV has no merit.

The only coznpetent and probative evidence in the record in this appeal on the value of

the real estate only as of January 1, 2007 is the appraisal report of Rick Racek settiitg forth a

value of $3,100,000 for the property as of January 1, 2007. The Board. of Tax Appeals decision

and order based on this evidence is not unreasonable.

PROPOSITION OF LAW NO. 2

THE BOARD OF TAX APPEALS DECISION AND ORDER IS NOT
IJNLAVVFIJL.

The Board of Tax Appeals in the Harbor Cour°t and Chippetiva Place cases has developed

an analysis to eliminate non-real estate value in assessing assisted living facilities. That analysis

or approach has not been shown to be unreasonable or unlawful. Appellant offers no reasonable

or lawful alternative in the evidence that it subznitted in the case, or in this appeal.

The use of an apartment project analysis (rents and expenses) in valuing the real estate is

not prohibited by the zoning on the property. The Board of Tax Appeals followed its decisions

in Harbor Court and Chippewa Place which have been on the books since the early 1990's.

Staz-e decisis has not been violated in this case. The Board of Tax Appeals has made a factual
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finding that apartment buildings are comparable to assisted living facilities in terms of valuing

the real estate. This finding is not unreasonable and it is not unlawful. Because the true value of

property is a "question of fact, the determination of which is primarily within the province of the

taxing authorities," the Court has held that it will "not disturb a decision of the Board of'I'ax

Appeals with respect to such valuation unless it affirmatively appears fxom the record that such

decision is Eartrreasonable or unlawful." Cuyahoga Cty. Bd. ©f Revision v. Fodor, 15 Ohio St.2d

52, 239 N.E.2d 25 (1968), syllabus. Moreover, because the Board of Tax Appeals as the finder

of fact has "wide discretion in granting weight to evidence and credibility to witnesses," the

Court will not reverse the Board of Tax Appeals determination of evidentiary weight and

credibility "unless it finds an abuse of this discretion." Narl. Chu3-eh Residence v. Lic7zing Cty.

13d. Uf'Revision, 73 Ohio St.3d 397, 398, 653 N.E.2d 240 (1995).

The rent paid for real estate should be consistent regardless of the use of the property.

Non-real estate service income should not be taxed as a component of real estate for property tax

piuposes. When using the income approach to value for real estate with an assisted living

component, the income stream. from the non-real estate services provided to tenants cannot be

used. See Dublin Senior Conamunitv L.P. v. Franklin Cty. Bd. of Revision (1997), 80 Ohio St.3d

455, 460. The Appellant's appraisal, as acknowledged by the appraiser in his testimony before

the Board of Tax Appeals, valued more than just the real estate. Supp. at pages 300, 327, 566

(Transcript at page 158) through 571 (Transcript at page 163). The Board of Tax Appeals

valuation does not capture non-real estate value and as a result it is lawful. 'The Appellant's

suggestion that the 2004 sale of the property is recent and can be used to value the real estate

ignores all of the testimony in this appeal. The Appellant's appraiser states in his appraisal that

the October 1, 2004 purchase "included both business property and real estate". Supp. at page

6



255. This was confirmed by Scott Marshall's testimony before the Board of Revision. See Supp

at pages 376-408 and Tape of Board of Revision hearing in the Transcript on Appeal filed by the

Cuyahoga County Board of Revision with the Ohio Board of Tax Appeals. The Appellant's own

appraiser acknowledged that the sale "included a business component in the value", Supp at page

595 (Transcript at page 187), the sale was not utilized in his appraisal, Supp at page 561

(Transcript at page 153), he testified that the rent under the lease "exceeds what would be a rent

value as of 1-1 -07", Supp at page 603 (Transcript at page 195), and "wouldn't be reflective of a

fee simple interest as of January 1, 2007," Supp at page 604 jranscript at page 196). This is

consistent with the testimony of Scott Marshall before the Cuyahoga County Board of Revision

cited by the Board of Tax Appeals in its decision and order at page 3. Mr. Ritley also

acknowledged a change in the market for assisted living facilities caused by the "housing crash

[that] had already begun in 2006". Supp at page 583 (Transcript at page 155). This evidence

supports the Board of Tax Appeals finding that the 2004 sale was no longer recent. Board of

Tax Appeals decision and order at page 4.

Lastly, the holding in Howard v. Cuyahoga County Bd ofRevision (1990), 53 Ohio 3d

233 has not been violated in this case. The basis for the Board of Tax Appeals decision and

order is clear. Board of Tax Appeals decision and order at pages 5-8. The Board of Tax Appeals

does not have to discuss all the evidence in an appeal in order for the decision and order to be

reasonable and lawful, they need only explain "what evidence it considered relevant in reaching

its value determinations." Id. at page 197. The Appellant's Proposition of Law V has no merit.

The Board of'Tax Appeals decision and order is not unlawful.
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REQUEST FOR ATTORNEY'S FEES FOR A FRIVOLOUS APPEAL

As demonstrated above, the Appellant's attempt to use a sale that was not longer recent

and involved more than just real estate, and an appraisal that values more than just the real estate,

to value the real property in this appeal, is in itself unreasonable and unlawful. They have no

legitimate basis to contest the Board of 'Tax Appeals decision and order in this case based upon

the evidence in the record. Pursuant to S. Ct. Prac. R. 4.03, the Appellee submits that the

Appellant's appeal is not reasonably well-grounded in fact (the facts in the appeal and testimony

of their own expert do not support their claims in this appeal) or warranted by existing law (see

TIaYbozar Courl and C'hippeu^ez I'lace) or a good-faith argument for the extension, modification or

reversal of existing law (they did not, through their expert or in their argument in this appeal,

offer a methodology to value the real estate of assisted living facilities.) Their only argument is

that appraisers should use assisted living sales data in their appraisals. See Appellant's brief at

the bottom of page 9. Their own appraiser was not able to do this. Supp. at page 572 (Transcript

at page 164). As a result, the Appellee requests that the Court find that the Appellant's appeal

is frivolous, and award attorney's fees and costs against the Appellant in this appeal. The

Appellee will file an accounting of the legal fees and costs in defending this appeal following

oral argument before the Court.

8



CONCLUSION

For the foregoing reasons, the Appellee Health Care Reit, Iiic. respectfully requests that

the Board of Tax Appeals decision and order be affrtned.

Respectfully subnlitted,

Todd W. Sleggs (^0
COUNSEL OF RECORD
SLEGGS. DANZINGER & GILL CO., LPA
820 W. Superior Avenue, Seventh Floor
Cleveland, OH 44113
P: (216) 771-8990
F: (216) 771-8992
toddsleggsksdglegal.net

ATTORNEY FOR APPELLAN'I'lAPPE LLEE
HEALTII CARE REIT, INC.
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These matters came on to be considered by the Board of Tax Appeals

upon three separate notices of appeal_ filed by the above-named parties from a decision



of the Cuyahoga County Board of Revision. In said decision, the board of revision

determined the taxable value of the subject real property for tax year 2007.

The matters were submitted to the Board of Tax Appeals upon the

notices of appeal, the statutory transcript ("S.T.") certified by the Cuyahoga County

Fiscal Officer, the record of this board's hearing ("H R."), and the written legal

arguments submitted by the parties.

The subject property is improved with a 48,648-square feet structure

operated as an assisted living facility, located in the Berea taxing district, and

identified on the fiscal officer's records as parcel number 373-26-018. The Cuyahoga.

County Fiscal Officer found the true and taxable values of the subject property for tax

year 2007 to be as follows:

TRUE VALUE TAXABLE VALUE
Land $1,676,600 $ 586,800
Building $7,063,400 $2,472,200
Total $8,740,000 $3,059,000

In March 2008 the property owner ("Health Care") filed a complaint

against the valuation of real property requesting a decrease in the subject property's

total true value to $5,400,000.' S.T., Ex. A. The board of education ("BOE")

thereafter filed a countercomplaint in support of the fiscal officer's valuation. S.T.,

Ex. B. Both parties were represented at the board of revision hearing, In support of its

requested decrease, Health Care presented the appraisal report and testimony of Rick

Racek, Jr., M[AI, who opined a value of $3,100,000 for the subject property as of tax

Health Care amended its complaint at the board of revision hearing to request a value of $3,100,000,
consistent with its appraiser's opinion of value. S.T., audio recording.
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lien date. Mr. Racek explairied that he compared the subject property to conventional

apartments to prevent valuing any business income associated with the property.

Health Care also presented the testimony of Scott Marshall, an employee of the

property manager, Emeritus Assisted Living, who indicated that, although the property

sold in October 2004 for $8,740,000, the sale included assets beyond the real estate

(i.e., the licenses, trademarks, contracts, etc.). Mr. Marshall also testified that

Emeritus managed the property both before and after the October 2004 sale, and leases

the entire facility, including the real estate, from Health Care. S.T., audio recording.

In support of the fiscal officer's value, the BOE presented a prior

decision of the board of revision relating to tax year 2006 in which the sale price was

accepted as the best evidence of the property's value. Counsel for the BOE also

presented information regarding the sale of an assisted living facility; she asserted that

the sale price of this facility supported the fiscal officer's valuation of the subject. She

argued that iVlr. Racek's comparison of the subject property to conventional

apartments is inappropriate given the restrictions on who may reside in the subject

property, the lack of a complete kitchen in the subject's units, and the large amount of

common space in the subject. S.T., audio recording. After considering the evidence

presented, the Cuyahoga County Board of Revision ("BOR") decided that no change

in value was warranted. Both parties thereafter appealed to this board.

We begin by noting that a party who asserts a right to an increase or

decrease in the value of real property has the burden to prove the right to the value

asserted. Cleveland Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision (1994), 68 Ohio
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St.3d 336; Crow v. Cuyahoga Cty, Bd. of Revision ( 1990), 50 Ohio St.3d 55; Mentor

Exempted Village 13d. of Edn. v. Lake Cty. Bd. of Revision ( 1988), 37 Ohio St.3d 318.

Consequently, it is incumbent upon an appellant challenging the decision of a board of

revision to come forward and offer evidence which demonstrates its right to the value

sought. Cleveland Bd ofEdn., supra; Springli"eld Local Bd. of.Edn. v. Summit Cty. Bd,

of Revision ( 1994), 68 Ohio St.3d 493. Once an appellant has presented competent

and probative evidence of value, other parties asserting a different value then have a

corresponding burden of providing sufficient evidence to rebut the appellant's

evidence. S.pf•ingfield Local Bd. of.Edn., supra; Mentor Exempted Village Bd. of Edn.,

supra.

When determining value, it has long been held by the Supreme Court

that "the best evidence of `true value in money' of real property is an actual, recent

sale of the property in an arm's-Iength transaction." Conalco v. Bd of Revision

(1977), 50 Ohio St.2d 129. See, also, Berea City School Dist. Bd. af Edn. v. Cuyahoga

Cty. 13d. of .Revision, 106 Ohio St.3d 269, 2005-Ohio-4979. The most recent sale of

the subject property occurred in October 2004, twenty-six months prior to the tax lien

date. Although we acknowledge that whether a sale is sufficiently "recent" to or too

"remote" from tax lien date to qualify as the "best evidence" of value is not decided

exclusively upon temporal proximity, see Worthington City Schools Bd of Edn. v.

Franklin Cty. Bd.ofRevision, 124 Ohio St.3d 27, 2009-Ohio-5932, at ¶32, we find the

October 2004 sale of.the subject property is too remote from the tax lien, date in this

4
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matter, Moreover, we find insufficient evidence in the record about the circumstances

of the sale.

On appeal, both parties have presented appraisals of the property. At the

outset, we note that this board has previously addressed the appraisal of assisted living

facilities. Most recently, in Elrn St., Inc. v. Cuyahoga Cty. Bd. of Revision (June 14,

2011), BTA No. 2008-,A.- 1095, unreported, we noted that "in determining the real

property valuation of a congregate care facility, we have routinely relied upon

appraisal information utilizing a comparison to conventional apartment buildings since

Chippewa Place Dev. Co. v. Cuyahoga Cty, Bd. o,fRevision (Sept. 24, 1993), BTA No.

1991-P-245, unreported." In that case, we stated that comparison to "other congregate

care facilities poses the problem of commingling the business operations conducted on

the premises with the real estate, itself."z Chippewa Place, supra.

In support of its requested valuation, Health Care once again presented

the report and testimony of Rick Racek, Jr. H.R., Ex. 2. Mr. Racek expanded the

report he had prepared for the BOR to include three additional comparable sales of

2 As the Supreme Court explained in Dublin Senior Cmty; Ltd. Partnership v. Franklin Cty. Bd. of
Revision ( 1997), 80 Ohio St.3d 455, 460: "The property being valued is a congregate care center that
comprises a combination of real estate and business activities. Dublin charges for such services as
food and housekeeping; these are business activities. It also charges rental for the apartments; that is a
real estate activity. Each activity has separate expenses. In a valuation of only the real estate, the two
activities must be kept separate. The separate of the income and expenses is important not only when
determining net income, but also when considering a comparison of the sale prices of comparable
facilities." Likewise, in Chippe}va Place, supra, we stated: "In an ideal world, we would have one or
more similar congregate care facilities within the same community to compare with [the subject
property]. They woEtld have similar features and amenities, and be located within and subject to the
market influences of the same community. Ideally, they would provide recent sales data for our
comparison. Even so, we would still be required to separate the real estate characteristics and the
physical features of the property (and the income and expenses pertaining thereto), from the actual
business conducted on the premises. Dinner Bell Meats, Inc. v. Cuyahoga Cty. Bd. of Revision
[(1984), 12 Ohio St3d 270]."
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conventional apartment propei-ties "to try to bracket the subject in terms of size, age,

location, things of that nature," two additional rent survey properties that had units

"that were possibly similar in size or similar in utility to what the units are in" the

subject property, three additional expense comparables, and two additional land sales.

H.R. at 18-19, 23, 25-26. He also completed a cost approach to value, which indicated

a value of $3,030,000. H.R., Ex. 2 at 51. However, the additions to his report did not

alter his final opinion of value of $3,100,000. H.R. at 18, 31.

The BOE presented the report and testimony of Charles M. Ritley, a

state certified real estate appraiser. Unlike Mr. Racek, Mr. Ritley compared the

subject property to other assisted living facilities. He indicated that he did consider an

approach similar to Mr. Racek's; however, given the size of the units compared to

conventional apartments and the lack of amenities he did not find comparison to

conventional apartments appropriate. Id. at 138-139. In addition, he noted that the

property's current zoning restriction limits its use to senior residential use.3 As such,

he indicated the highest and best use for the property as improved is continued use as

an assisted living facility. Id. at 119-122.

Mr. Ritley used all three approaches to value in his report; however, he

relied primarily on the income approach with support from the sales comparison and

cost approaches. In his income approach, he estimated a net operating income for the

subject of $576,372 using the subject's 2012 rents adjusted "for market conditions at

3 Through direct examination, Mr. Ritley, test ►fied that the subject property's zoning classificatior^ is
"Senior Residential/Life Care District," which'restirictis rental to individuals who are 60 years of age or
older. H.R. at 119-122. See also, H.R., Ex. C.
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the effective date,"4 less a vacancy rate of 6% and expenses,5 H.R., Ex. A at 67. The

report does not indicate the source of the expenses; however, we note that the expense

ainount used in his pro forma approximates the actual expenses for the subject in 2007

and 2008. Id. at 66. He then capitalized the net operating income at a rate of 10.7%,

based on the mortgage-equity band of investment model and a tax additur, to arrive at

a final value conclusion using the income approach of $5,400,000. Reconciling this

value with the values concluded to using the cost approach and sales approach

(utilizing sales of comparable assisted living facility properties), both $5,800,000, Mr.

Ritley opined a value of $5,500,0001ess $100,000 of chattel. Id. at 76.

The BOE argues that Mr. Racek's approach to valuing the subject

property, i.e. by comparison to conventional apartments, is inappropriate. However,

Mr, Racek made adjustments to each of the sale and rent comparables used to account

for the differences in amenities and size of the units. H.R., Ex. 1 at 41-42. In addition,

he considered the "relatively small size and number of residential units" within the

subject property, "as well as the significant amount of common areas" in estimating

operating expenses. Id. at 47.

By comparison, Mr. Ritley acknowledged in his report that, in using the

sales of other assisted living facilities as comparables, "it was still difficult to

understand what is included in the sale price relative to the large business value

4 Mr. Ritley identified five rent comparables, which he believes indicate "that the rental rates for the
subject property [from 2012 and adjusted for market conditions to the tax lien date] *** represent the
most likely rents acceptable to the market as of the effective date of this appraisal," H.R., Ex. A. at 74.
The rent comparables are all operated as assisted living facilities.
5 While the subject's actual vacancy rate for 2007 was reported to be 20% to 25%, it experienced only
5% vacancy in 2012. .Mr. Ritley stated in his report that he believed the 2007 rents "were to[sic]
high," and that "current rents are line with niarket rents." H.R., Ex. A at 65.
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component of many sales," making adjustments for non-quantif able differeilces

"questionable."6 H.R., Ex. A at 53. He also acknowledged that the comparables used

in both his sales comparison and income approaches to value offer different levels and

types of service. H.R. at 159. However, in conducting his income approach, upon

which he placed primary emphasis, he siznply compared the subject's actual 2012

rental rates to the rents charged by the comparables. H.R., Ex. A. at 74.

Based upon the foregoing, we find Mr. Racek's opinion of value more

persuasive. Accordingly, we find the value of the subject property as of January 1,

2007, shall be $3,100,000, as allocated by Mr. Racelc as follows:

Land

Building
Total

TRUE VALUE
$ 516,000
$2,584,000
$3,100,000

TAXABLE E VALUE
$ 180,600
$ 904,400
$1,085,000

It is the order of the Board of Tax Appeals that the Cuyahoga County

Fiscal Officer list and assess the subject real property in conformity with this decision

and order.

I hereby cer-tify the foregoing to be a true and
complete copy of the action taken by the
Board of Tax Appeals of the State of Ohio
and entered upon its journal this day, with
respect to the captioned matter.

q A

Jzin Wi ' , Chairperson

6 We Z lote that Mr. Ritley made a$t,000,000 adj«stillent to sale cohtparable numbei- 4, wllich appeai-s
to have sold through forec[osut•e pt-oceedings, foi- the "conditioiis of sale." H.R., Ex. A at 60.
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Casetnaker

Ohio Statutes
Title 57. TAXATION
Chapter 5701. DEFINITE(7NS

includes all legislation filed with the Secretary ofState rs Offi'ce through 6/28/2013

§ 5701.03. Personal property and business fixture defined

As used in Title LVII [S7] of the Revised Code:

Page 1 of 1

(A) "Personal property" includes every tangible thing that is the subject of ownership, whether animate or inanimate,
including a business fixture, and that does not constitute real property as defined in section 5701.02 of the
Revised Code. "Personal property" also includes every share, portion, right, or interest, either legal or equatable, in
and to every ship, vessel, or boat, used or designed to be used in business either exclusively or partially in
navigating any of the waters within or bordering on this state, whether such ship, vessel, or boat is within the
jurisdiction of this state or elsewhere. "Personal property" does not include money as defined hi section 5701.04
of the Revised Code, motor vehicles registered by the owner thereof, electricity, or, for purposes of any tax levied
on personal property, patterns, jigs, dies, or drawings that are held for use and not for sale in the ordinary course
of business, except to the extent that the value of the electricity, patterns, jigs, dies, or drawings is included in the
valuation of inventory produced for sale.

(B) "Business fixture" means an item of tangible personal property that has become permanently attached or affixed
to the land or to a building, structure, or improvement, and that primarily benefits the business conducted by the
occupant on the premises and not the realty. "Business fixture" includes, but is not limited to, machinery,
equipment, signs, storage bins and tanks, whether above or below ground, and broadcasting, transportation,
transmission, and distribution systems, whether above or below ground. "Business fixture" also means those
portions of buildings, structures, and improvements that are specially designed, constructed, and used for the
business conducted In the building, structure, or improvement, including, but not limited to, foundations and
supports for machinery and equipment. "Business fixture" does not include fixtures that are common to buiidings,
including, but not limited to, heating, ventilation, and air conditioning systems primarily used to control the
environment for people or animals, tanks, towers, and lines for potable water or water for fire control, electrical
and communication lines, and other fixtures that primarily benefit the realty and not the business conducted by
the occupant on the premises.

Cite as R.C. § 5701.03

History. Effective Date: 10-05-1999
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Casemaker

Ohio Statutes
Title 57. TAXATION
Chapter 571 7. APPEALS

Page 1 of 2

lncludes a/l legislation fiYed with the Secretary ofState's Office through 6/28/2073

§ 571 7.04. Appeal from decision of board of tax appeals to supreme court - parties who may appeal - certification

The proceeding to obtain a reversal, vacation, or modification of a decision of the board of tax appeals shall be by
appeal to the supreme court or the court of appeals for the county in which the property taxed is situate or in which the
taxpayer resides. If the taxpayer is a corporation, then the proceeding to obtain such reversal, vacation, or modification
shall be by appeal to the supreme court or to the court of appeals for the county in which the property taxed is situate,
or the county of residence of the agent for service of process, tax notices, or demands, or the county in which the
corporation has its principal place of business. In all other instances, the proceeding to obtain such reversal, vacation, or
modification shall be by appeal to the court of appeals for Franklin county.

Appeals from decisions of the board determining appeals from decisions of county boards of revision may be instituted
by any of the persons who were parties to the appeal before the board of tax appeals, by the person in whose name the
property involved in the appeal is listed or sought to be listed, if such person was not a party to the appeal before t,fie
board of tax appeals, or by the county auditor of the county in which the property involved in the appeal is located.

Appeals from decisions of the board of tax appeals determining appeals from final determinations by the tax
commissioner of any preliminary, amended, or final tax assessments, reassessments, valuations, determinations,
findings, computations, or orders made by the commissioner may be instituted by any of the persons who were parties
to the appeal or application before the board, by the person in whose name the property is listed or sought to be listed,
if the decision appealed from determines the valuation or liability of property for taxation and if any such person was
not a party to the appeaf or application before the board, by the taxpayer or any other person to whom the decision of
the board appealed from was by law required to be sent, by the director of budget and management if the revenue
affected by the decision of the board appealed from would accrue primarily to the state treasury, by the county auditor
of the county to the undivided general tax funds of which the revenues affected by the decision of the board appealed
from would primarily accrue, or by the tax commissioner.

Appeals from decisions of the board upon all other appeals or applications filed with and determined by the board may
be instituted by any of the persons who were parties to such appeal or application before the board, by any persons to
whom tfie decision of the board appealed from was by law required to be sent, or by any other person to whom the
board sent the decision appealed from, as authorized by section 5717.03 of the Revised Code.

Such appeals shall be taken within tfiirty days after the date of the entry of the decision of the board on the journal of its
proceedings, as provided by such section, by the filing by appellant of a notice of appeal with the court to which the
appeal is taken and the board. If a timely notice of appeal is filed by a party, any other party may file a notice of appeal
within ten days of the date on which the first notice of appeal was filed or within the time otherwise prescribed in this
section, whichever is later. A notice of appeal shall set forth the decision of the board appealed from and the errors
therein complained of. Proof of the filing of such notice with the board shall be filed with the court to which the appeal is
being taken. The court in which notice of appeal is first filed shall have exclusive jurisdiction of the appeal.

In all such appeals the tax commissioner or all persons to whom the decision of the board appealed from is required by
such section to be sent, other than the appellant, shall be made appellees. Unless waived, notice of the appeal shall be
served upon all appellees by certified mail. The prosecutirlg attorney shall represent the county auditor in any such
appeal in which the auditor is a party.

The board, upon written demand filed by an appellant, shall within thirty days after the filing of such demand file withthe court to which the appeal is being taken a certified transcript of the record of the proceedings of the board
pertaining to the decision complained of and the evidence considered by the board in making such decision.

-ia-
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Caseiiiaker
Page 2 of 2

If upon hearing and consideration of such record and evidence the court decides that the decision of the board appealed
from is reasonable and lawful it shall affirm the same, but if the court decides that such decision of the board is
unreasonable or unlawful, the court shall reverse and vacate the decision or modify it and enter final judgment in
accordance with such modification.

The clerk of the court shall certify thejudgment of the court to the board, which shall certify such judgment to such
public officials or take such other action in connection therewith as is required to give effect to the decision. The
°taxpayer" includes any person required to return any property for taxation.

Any party to the appeal shall have the right to appeal from the judgment of the court of appeals on questions of law, as
in other cases.

Cite as R.C. § 5717.04

History. Amended by 128th General AssemblyFile No.9,H6 1 ,§7 01.01, eff. 10/16/2009.

Effective Date: 10-05-1987

cASEMAKER ^^ 7013 tavrriter, LLC. A(( Rights Reserved. ;Ptivacy ; Settings ( Cantzct lls !I-877-659--()861

- 11-

hft- II<,r,<r,,,, 1 /r n__Tr ---- - r, .. Y,-,.,„ --



RULES 4.02-4.03

S.Ct.Prac.R. 4.02. Request for Meciiation.

Except in a criminal appeal or a case related to the practice of law, a party may file a motion to refer the
case to mediation pursuant to S.Ct.Prac.R. 19.01. The Clerk of the Supreme Court shall refuse to file a
motion to refer a criminal appeal or a case related to the practice of law to mediation.

Effective Date: January 1, 2010
Amended: January 1, 2013

S.Ct.Prac.R. 4.03. Frivolous Actions; Sanctions; Vexatious Litigators.

(A) Supreme Court sanction

If the Supreme Court, sua sponte or on motion by a party, determizies that an appeal or other actioti
is frivolous or is prosecuted for delay, harassment, or any other improper purpose, it may impose

appropriate sanctions on the person who signed the appeal or action, a represented paXky, or both.

The sanctions may include an award to the opposing party of reasonable expenses, reasonable
attorney fees, costs or double costs, or any other sanction the Supreme Court considers just. An
appeal or other action shall be considered frivolous if it is not reasonably well-grounded in fact or

warranted by existing law or a good-faith argument for the extension, modification, or reversal of
existing law.

(8) Vexatious litigator

If a party habitually, persistently, and without reasonable cause engages in frivolous conduct under
division (A) of this rule, the Supreme Court may, sua sponte or on motion by a party, find the party
to be a vexatious litigator. If the Supreme Court determines that a party is a vexatious litigator
under division (A) of this rule, the court may impose filing restrictions on the party. The restrictions
rnay include prohibiting the party from continuing or instituting legal proceedings in the Supreme
Court without first obtaining leave, prohibiting the filing of actions in the Supreme Court without
the filing fee or security for costs required by S.Ct.Prac.R. 3.04 and 3.05, or any other restriction
the Supreme Court considers just.

Effective Date: June 1, 1994
Amended: April 1, 1996; April 28, 1997; July 1, 2004; October 1, 2005; January 1, 2008; January 1, 2010;January 1, 2013
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57 1-94

of the foregoing decisions in Snyder v. Bd. of
Revision (May 1, 1992), B.T.A. Case No.
91-C-566, unreported, and Tollis v. Bd, of
Revision (Sept. 25, 1992), B.T.A. Case No.
91-K-589, et seq., unreported.

A county board of revision is charged with
the statutory obligation to hear properly
filed complaints regarding the county audi-
tor's valuation of real property, and to
thereafter determine the appropriate value
of that property for tax purposes. Cleveland
.Bd. of Edn., supra; Reese Investnrents,
supra; Cohimbus Bd. of Edn., supra, It is
proper, and in I'act statutorily mandated
then, that a county board of revision only
dismiss a complaint on jurisdictional
grounds, such as when a coznplaint has not
been timely filed.x See R.C. 5715.19. When a
county board of revision dismisses a com-
plaint, it does not review the evidence
before it relating to the valuation of the
subject property or make a determination of
value.

The specific issue here is the effect of the
voluntary dismissal of a complaint before
hearing by the board of revision. The appeI-
lant argues before this Board that a
voluntary dismissal is not an adjudication of
value for any tax year tvithin the triennial
period. The appellant theri likens these pro-
ceedings to a voluntary dismissal under the
Civil Rules, Rule 41, which reads, in perti-
nent part, as follows:

(1) By plaintiff; by stipulation. Sub-
ject to the provisions of Rule 23(E) and
Rule 66, an action may be dismissed by
the plaintiff without order of court (a) by
filing a notice of dismissal at any time

For the foregoing reasons, the Board de-
termines that the Motion for Remand must
be, and hereby is, granted. It is hereby Or-
dered that this matter is remanded to the
Cuyahoga County Board of Revision for
hearing and a determination of the vahEe of
the subject real property.

Csf 401-766j Chippewa Place Development Co. v> Cuyahoga County Board of
Revision, et al.

Ohio Board of Tax Appeals, No. 91-P-245, September 24, 1993.

.1'roperty-Valuation-Federally assisted congregate care facility.-A senior
citizen congregate care facility was entitled to a reduct:on in its property tax
valuation because the county's appraisal was not reliable. The property con-
sisted of a 102-unit apartment-type complex that provided limited nursing care,
one daily meal, and certain services to the residents. The individual apartment
units were substantially the same as conventional apartments, and the tearants
were able to cook most of their meals and otherwise provide for themselves.
The county's xnarket-data appraisal consisted exclusively of comparisons of the
property with other congregate care facilities. As a result of the differences and
variations among the properties selected for comparison, adjustments to the
sales data were made. The Board of Tax Appeals rejected the county's appraisal

Tn that instance, jurisdiction`was never prop-
er€y vested in the county board of revision.

Oh€o'fax Reports

Ohio-New Matters 34,847

before the comrnencement of trial unless a
counterclaim which cannot remain pend-
ing for independent adjudication by the
court has been served by the defendant or
(b) by filing a stipulation of dismissal
signed by all parties who have appeared in
the action. Unless otherwise stated in the
notice of dismissal or stipulation, the dis-
missal is without prejudice, except
that a notice of dismissal operates as an
adjudication upon the merits when filed
by a plaintiff who has once disrriissed in
any court, an action based on or including
the same claim. (emphasis added)

We are inclined to the view that the lirni-
tation of successive complaints in R.C.
5715.19(A)(2) is intended to preclude the ne-
cessity for hearing and adjudication of value
for the same real property by boards of revi-
sion within the same triennial period. Ad-
ministrative economy is achieved but a
party is afforded a determination of value
within the interim period. Thus, by virtue
of the voluntary dismissal before hearing,
there has not been an adjudication of value
of the subject real property upon the com-
plaint filed for the tax year 1988, No
prejudice should result from the action of
the appellant in the voluntary dismissal of
the earlier complaint.

¶ 4Q1-766
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as unreliable because the
sales and were too remote
adjustments f om the location of the subject.

parisons w
Furtherrz

ere
i oreto the sales data were not ade

uatelY
not recent

as the use of a gross income multapIiez that was sixpla3ned in th.e report, suach
average multiplzer for the facilities anal zed
The Board accepted the owiaer's znarket data a gnificantly higher than the

n rate.conaparison of selected
cozrventroz^al apayrtmen't and abuildingshigh located

capitaliaato

within close
proxintity to the subject and ®fsiznilar a e ppraisal, which was based upon a

See ¶ 20-605, g and size.

For appellant: Fred Siegel
SEeggs, Cleveland Ohio. Fo^a Co., L.P.A. Fred Siegei, Kaxen H. Bauexnschmidt Todd W;
ing Attorney bY pPellees Steplianie Tubbs Jones, uyahoWilliam J. Day, Ass2sta C

nt Prosecuting Attorne , ga Count
Y Cleveland, Orx1o 1'rosecut-

Certified by JOF1NSON, Chairman. .

.L3ecision and Oxdex

This matter is before the Board of Tax
^lppeals upon a Notice of A 1

its property has been irn ro erI
blpon review, we eoncur, p P y vaIuec3.

R.C. 57I7.0I. Appellant ppea p?zrsuant to Chippewa Place is a 102-unit federally as-
seeks a reduction in sisted senor citizen housin

the assessed valuation of "con_ constxucted in 7gg7 asgregate care" facility in Br
its ec 102

ksvidleunit g proJect. It was
for the 1989 tax year. The matter has been a"congregate care"

not asubmztted to the Board for i nursing
decision based senior cit ien hou ng

congregate care

which is

facility is

designed to
upon the Notice tsof A home Ratlxer, it is apartment-like

, ^^^xa the Statutory Y provideTranscript the legal ax only limited care to its tenants.
by counsel for the respective (R' I3>

parties 14•) Sonle meals are served to theo proceedings of therecord f
, and the tenants. Generaliy, one meal per day is

pro-
c.o de novo

heaz-ing vided. Other services are alsonducted by the Board of Tax Appeals on However thIVfarch I6, 1992 provided

The values found by the Cuyahoga County
Auditor and the Cuyahoga County Board of
Revisioin, and the values claimed by Appel-
Iant in its Notice of Appeal, are as follows:

Cuyahoga County Auditor:t :

True Value

Land $ 535,510
Building 5,045,000
Total i5 5

Cuyahoga County Board of Revision:

Tru e Vai^e T̂axable Value
Land $ 535,510
Building 5,045 ow $ 187,430
Tataf = 1,765,750

$5,580,510 $1,953180

A9Peilant:

True Vatue
Land Taxable Value$ 5
Building 3̀ '^ $ I8755,Opo
Total 1,0,00o

$3,60a000 $1,260,000

Appraisal technique provides the point of
contention for this appeaI, Appellant claims

p The Statutory Transcript transposes the True
Value and Taxable Value figures, We have adjusted

^ 401-766

Taxabalue

$ 187,430
1,765,750

fl,9 0

are substantially thE apartment
con ent onia!apartments, and tenants are able to cook

rnost of their own meals and otherwise pro-
vide fox themseIves. There are 69 one-bed-
roozn apartments, and 33 two-bedroozn
apartnients. Although a nurse is continually
present, a congregate care faciIity need not
procure any parti
nursing home medical facitity oz.

oxne Iicense,from the state to oper-
ate. (.IZ,,_.14, 114.) An examination of the

interior and exterior pictures provided
within the respective appraisal reports is
quite helpful. They support Appellant's con-
tention that the ph.ysical layout and design
is quite similar to conventional mutti_family

Chippewaapartment buildings. I'he floor plans in the

assertion. Place bxochures also support this
Exhibit I.) (St-unnumbered pages 19-21 of

However, this congregate care facility also
provides certain services which are not cus,
toznariIYassociated with convent.ionat
daiIy evenin ln addition to nursing and a
planned daily meal, Chippewa Place offers

activities, a
shopping and speial trips, weeklation for
keeping, a 24 hour emer ency call Y house-
greenhouse, Iounges, librar system, a

Y garr:eroona, and

these figures to conf
designatians. orm to thei per

vI994,
Cornmerce Clearing Nocase, inc.
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TV rooms. (St.-unnumbered pages 19-21 of
Exhibit I.)

The county has predicated its appraisal
upon a comparison of other selected congre-
gate care facilities. However, those facilities
are situa 4- d •

34,849

as to how tightly they want to control
expenses, how intensely they want to man-
age this. And also, some of these facilities
were also part of rnaybe a nursing home
use, where they were able to shar di

rn different comnrunities, far expenses. e etary
from the subject property. Some are 80 to (R.---102,103.) (Emphasis added,)
125 miles away from Brecksville, (R.-90.) Virtually all of the sales dates utilized in the
Each provides a different level of service. county's appraisal are quite notably re-
One congregate care facility, for example, moved in time from the tax lien date of
might offer one meal per day, while another
may offer three. (R.-100.) In some cases ser- January 1, 1989-one sale. by nearly 4 years
vices were allocated or shared between a (Mayfair Village); two by more than 3 years
congregate care,operation and a full nursin g (Cottingham and West Park); and one by
home located in the same facility, (R.-103.} more than 21/2 years (Woodview) Appraisal
The county's appraiser testified tax a rais- Report, Appellees' Exhibit F, pages 26; 27
als of congregate care facilities are difficult Only the Park Creek sale was reeent; at

thoughbecause the real estate is so closely tied to it, too, is located in a different
community.the business. It is difficult to separate and

differentiate real estate components from These variations and differences may be
the business aspects of operating the congre- more reflective of the inherent difficulty of
gate care facility finding comparable congregate car•e facili-

*** typically that sort of real estate is ties, than the skill, time or effort of the
analyzed with the services included. It's appraiser. As he, himself, noted;.
typically not analyzed any other way. The As far as buildings, our congregate care is
typical investor cioesn't look at it this way, somewhat of a new concept. Frankly,
How much total income can I get out of there are not a lot of transfers of property
this, pure and simple. That's what of this type.
matters. R

^** *** **^:

Again, the business is very closely tied to
the real estate, so it's difficult to differen-
tiate between the two.

(R.•-95.) (Emphasis added.)
Expenses varied widely between the. com-
parables selected. One facility. bore expenses
of $11,000 per apartment unit, while an-
other carried only $4,496 per unit. (R,.102,)
The county's appraiser was questioned about
this variance:

Q. Okay. How do you explain the range,
let's take No, 7, which also'were 1988 ex-
penses, that range of $4,496 per suite of
Norwood Apartments, and $11,000 per
suite for Park Creek. What would explain
the difference which is fairly substantial
between those two?

A. There is a lot. One has to do with the
amount of labor that would be included
for all of the amenities. Then, also the real
estate itself. An older piece of real estate
has higher operating expenses, heating, for
example, higher maintenance, things along
that line. Whereas, a more modern facility
from a real. estate standpoint should be
cheaper to operate.

These have both these expenses. Take
into consideration management's posture

Ohio Tax Reports

.-1 8,) (Emphasrs added.)
In any event, as a re'sult of all of the differ-

ences and variations among the properties
selected for comparison, a significant num-
ber of "adjustments" needed to be made by
the appraiser. Sales that require large or ex-
cessive adjustments can lesseri the accuracy
and objectivity of the appraisal As noted in
the authoritative handbook of the Ainerican
Institute of Real Estate Appraisers, The tl p-praisal of'Rea1 Estate:

When sales comparison analysis is com-
pleted, the appraiser often derives a single
sndication of value by reconcilia3g the data.
If a point estimate of value cannot be
reached due to the scarcity or ambiguity of
the data, a range of values may be appro-
priate. In reconciling the indications of
market value, more reliance should be
placed on sales that were transacted clos-
est to the date of the appraisal and those
that: are most.similar. Sales that require.
large adjustments aregenerallygiven less
considera tion,

The Appraisal of Real Estate, American
Institute of Real Estate Appraisers, .Ninth
Edition, 1987, page 339. (Emphasis added.)
One area dealing with adjustments we find

particularly troublesome concerns the
county's sales comparison approach, and the
"Gross Income. Multiple Analysis" it em-
ployed. A.."gross income multiplier" is a ra-

1401-766
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tio utilized to compare gross income to price
for purported comparable sales. The
county's appraisal determined the following
gross income multipliers for the other con-
gregate care facilities it selected for compari-
son with Chippewa Place:

SALES COIvIPARISONAI'PRCJACH:

Gross Income Multiplier 1lnalysis:
Another way of analyzing the subject

property relative to other sales is to com-
pare the multiple of gross income relative
to price. The multiples from the sales are
repeated here for the sake of convenience.

Congregate Care (w/services):

Sale 1 2.50
5ale 2 4.17
Sale 3 3.62
Sale 5 3.30

Average: 3.40

Appraisal, Appellees Exhibit F, page 29.
(Emphasis added.)

Despite the fact the other congregate care
facilities averaged 3.40, a gross income mul-
tiplier of 5.40 was actually used to compute
the fair market value of Chippewa Place-
more than any other comparable congregate
care facility selected. The rationale for use
of the 5.40 figure is that "adjustments" were
necessary. Appraisal, Appellee's Exhibit F,
page 29. When cross-examined as to this ap-
parent discrepancy, the county's appraiser
acknowledged; he did not include in his ap-
praisal report any information to support
this adjustment.

Q. And what-is there any-d'rd you in-
clude any data in your report to support
the increase from 3.4 to 5.4 that you made
on Page 29?
A. Not in the report itself. Again, I have in
my file retained various data forapart-
ments that demonstrated multiple[s] of
* * * six to eight is appropriate.

(R,---95, 96.) (Emphasis added.)
Thus, it appears the 5.40 gross income multi-
plier was actually obtained from compari-
sons of Chippewa Place with other
"apartment buildings"-not the congregate
care facilities that were selected for compar-
ison. In any event, the methodology em-
ployed is unclear, since it has inot been
included in the appraisal report.

A similar area of concern is the methodol-
ogy employed to determine the proper capi-
talization rate. Page 39 of the county's
appraisal report lists the overall capitaliza-
tion rates for four retirement facilities. It
also lists the capitalization rates for 8 nurs-
ing homes. (See also R.-104 to 110.) After

¶ 401-766

listing these capitalization rates, the report
concludes a 10.75% rate is appropriate for
Chippewa Place. However,. no explanation
appears in the report as to how this conclu-
sion was reached. We are unable to discern
what mathematical relationship, if any, the
10.75% capitalization rate selected for Chip-
pewa Place has to the retirernetit facilities
and nursing homes presented in the study.
From the appraiser's testimony, we are ad-
vised in a very general way that some sys-
tern of "adjustment" was util'azed to weigh
certain factors concerning one or more of
these proposed comparable facilities in order
to arrive at a 10.75 rate. (R.-109.) Once
again, however, the adjustment methodol-
ogy actually ernployed is unclear, and has
not been explained or included in the ap-
praisal report. In our view, excessive adjust-
ment to intangibl.e factors, lack of clarity as
to methodology, use of remote sales dates,
and use of data which has been extensively
commingled between the real estate and the
business aspects of the various congregate
care and nursing home facilities used for
comparison increases the subjectivity (and
decreases the objectivity) of the valuation
process.

Appellant took an entirely different ap-
proach. It selected "conventional apartnient
buildings" within relative close proximity to
Chippewa Place as a basis for its valuation.
Not only are local multi-family apartment
buildings similar in physical characteristics
to Chippewa Place, Appellant reasons, they
represent the ultimate highest and best use
of this property. They point out that so-
called "congregate care" is actually nothing
more than a business, not- a building use clas-
sification. Citing Dinner Bell Meats, Inc. v.
Cuyahoga County Board of Revision (1984),
12 Ohio St. 3d 270, Appellant asserts the
county has appraised "value in use"-not
"value in exehange." The county's appraisal
has not properly segregated the business op-
erations of the congregate care facility from
the real estate, it argues. It contends the use
of conventional apartment buildings prop-
erly alleviates the business factors implicit
within the county's proposed congregate
care comparable properties, without the
need for excessive adjustments.

In an ideal world, we would laave one or
more similar congregate care facilities
within the same community to compare
with Chippewa Place. They would have sim-
ilar features and amenities, and be located
within and subject to the market influences
of the same community. Ideally, they would
provide recent sales data for our comparison.

01994, Commerce Clearing House, Inc.
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Even so, we wQUld still be required to se a-
rate the a•eal estate characteristics and he EPorts,

xhibi F.
Appellant's

Floorloor Plan
Exhibit 1 and

Layouts, St.-IJ
Appellee's

-physical features of the property (and the 21,:Exhibit I. The sales dates are closer in
income and expenses pertaining thereto); time to the tax lien date, And, they are lo-
from the acttial business activities con- 2 miles of ppewa

cated within.the same Iocalcommunity. Inducted within the preinises. Dir^ner'13e11
fact, they are all within ChiMeats, Ihc V. Cuyahaga County Board of
Place, (I^,-20 } They are
local market forces asChi bject to the same

However, the world is not an ideal place. nalIy, APPellees'a PPewa Place. I i-

IZ

A:s a

ev.i

res

sion

u

,

lt, we
supra, rnust znake some judgement gregate care is a`new^concel t,^^ and at^e e

as to whether the more remote congregate are not a lot of transfers of praperty of thiscare
and nursing home facilities submitted tYPe•" (R.-73.) Thus; congregate care facili-

bY Elppeliees are "more comparable" to the ties are "limited rnarket propert,ies," within
subject property than the conventional the. meaning of

The Appxaisal of.Real Es-apartment facilit.ies located in close proxim- tttte supra. As a Iirriited•marketproperty,,we
ity to Chippewa Place submitted by Appel- fzzid it appropriate to determine value based
lant. Wlhat is "comparable property?" The upon conventional apartment buildings--Appraisal otReal Estate,

supra, informs: , their "rczost likely alterraative use."
^''he,,qp-In general, comparabie properties are praisal vfReal Estate,

American Institute ofthose that compete with the property be- Real Estate A
ing appraised or have a demonstrable ef- 1987 page 21, ppraisers' Nintir Edition,

fect on prices or other relevant On the other hand, the congregate care
components of the market in question.
The Appraisal of Real Estate

facilities submitted by Appellees are geo_
American graphically distant and isolated from Chip-

Tnstitute of Real Estate Appraisers, Ninth pewa Place. Some are 80 to 125 niile.s away.
Edition, 1987, page 144. (Erriphasis added.} (R -90 ) They are located in differeazt com_

How shall we treat "limited market ro ere munities, and are subject to entirely differ-
p p ent rrzarket forces, Rental rates, building

ties," where there
are few sates in the Iocat c®des zoning laws and constru costsmarket? Again, The ,qppr$isa! of Real Es-tate, supra, rshelpful: may.vary ctionwidely from community to coin-

IVhen a raisin a t e munity. Incorne arzd cost of living factors are
pp g Yp of property that also likely to differ substaixtiaily. Elderly:

is not commonly exchanged or rented, it. population demographics may be different
may be difficult to determine whether a zY in each respective community. Finally; the
estzmate of market value or use value is use of othe'r congregate care facilities poses
appropriate.2 Such properties, called `Iim- the problem of commingling the business op-
ited market properties,' can cause special erati4ns'conducted on ,the prernises with the
problems for appraisers. .. real estate, itself. The real estate rrzust be

valued separatelywithout regari3 to the par-I imited market properties may be ap ticulaa business or business activities con-praised for naarket value based on their ducted wzthizi the premises. As Appellees'.current use
or the anost likely alternative appraiser noted, the congregate care businessuse.

is integralIy intertwined with the real es-
tate.Appraisal of Real Estate,

American c,loseIyltied to the real estate, so it's difficultInstitute of Real Estate Appraisers, Ninth the business is very

Edition,13t37, page 21_ (Emphasis added,) S gttifzcadju^ ments,'tthexe is'a real risk
In our view, the conventional apartment of violating tlie mandate

of Dinner Bellbuildings submitted by Appellant are more
Meats, Inc. v; Cuyahoga County Board oflikely to compete with Chippewa Place, and Revision, supra, that "value in exchange,'°will have a more demonstrable effect on not "value in use," be rletermizied,

price, rental rates and other relevant compo- The appraisa] technique offez•ed by A
nents, than the congregate care facilities lant provides us with the best evidence ofproposed by A pPel-

ppellees. The pictures and the true value of Chippewa Place. It has
floor plans of the individual units show they taken into account the requirement of

Alli-
are virtually identical to conventional apart-

ance Towers, Ltd, v, St County Boar^l ofn°ent units. See pictiires in Appraisal Re- ark
Revision (1988); 37 Olzio St. 3d 16, that the

2 Note: linder 1?inner Bell Meats, Inc. v.Cuyahoga County Board of Revision (1984), 12Ohio St. 3d 270, we are to determine "value in
Ohiu Tax Reports

exchange," not "value in use." Therefore; "
value" will never be appropriate. use

^ 401-7'66 '
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fee simple be valued as if it were unencuna-
bered, and that due regard be given to mar-
ket rent and current returns on mortgages
and equities. Favorable federal financing
terms have been isolated and removed from
the valuation. We agree with Appellant, the
income rimethod is most appropriate. (R.-
29.) Like conventional apartments, the most
likely purchasers are investors concerned
with returns on their investznent. The in-
come method is more appropriate than the
cost method employed by the Cuyahoga
County Auditor. While not necessarily con-
vinced conventional apartments would
make the best comparable properties in all
cases, they appear to be the most appropri-
ate in this case.

Upon consideration of the entire record,
we believe Appellant has met its burden of

producing sufficient competent and proba-
tive evidence to establish the true value of
Chippewa Place, and has established its
right to a reduction. R.R.Z. Associates v.
Cuyahoga County Board of Revision (1988),
38 Ohio St. 3d 198, 202. Accordingly, the
Cuyalioga County Auditor is directed to cor-
rect his records, in accordance with the
following:

True Value Taxable Value

Land $ 500,400 $ 175,000
Building 3,100,000 1,085,000

Total $3,600,000 $1,260,000

Said values shall carry forward in accor-
dance with applicable law.

[1401-7671 Richland County Board of Mental Retardation and Developmental
Disabilities v. Roger W. Tracy, Tax Commissioner of Ohio.

Ohio Board of Tax AppeaIs, No. 91:M-641, September 24,1993.

Property-F.%eznptions-Governrnental agency-Public purposes-I'roperty
leased to private company.-A portion of a county agency's building that wa^
leased to a private paIlet manufacturer was not exempt from property tax,
because the property was not used exclusively for public purposes. The govern-
ment agency leased a portion of its building to be used as a "sheltered work-
shop" by a nonprofit organization for developmentally disabled adults. The
purpose of the sheltered workshop, which manufactured wood products, was to
provide employment for the agency's adult clientss This portion of the building
was granted exemption 'under Sec. 5709.08, which exempts governinent-owned
property that is used exclusively for a public purpose: A portion of the same
building was also leased to a private for-profit coni.pany that manufactured
wooden pallets. The agency claimed that the use of the property by the pallet
manufacturer served a public purpose because the agency placed certain adult
clients in positions with the company, The Board of Tux.AppeaBs held that this
portion of the property was used for both private and public purposes and,
hence, was not exempt because it was not used exclusively for a public purpose.

The privately leased portion of the property also did not qualify for exemp-
tion under Sec. 5709,121, which exempts public property that is made available
under the direction or control of a state institution. for use in furtherance of, or
incidental to, its pubdic purpose and not with a view to profit. The Board was
unable to infer incidental use from the fact that soine of the agency's clients
were placed with the: lessee pallet maker; the use of the property was as rental
property, and the agency did not require clientele placements as a condition of
the Iease. Furthermore, the Board could not rule as a matter of law that the
agency's lease to the company was not entered into for profit.

See 120-I29, 20-292.

For appellant: Dale Musilli, Assistant Prosecuting Attorney, Mansfield, Ohio. P'or appel-
Iee: Lee Fisher, Ohio Attorney General, by Richard C. Farrin, Assistant Attorney General,
Columbus, Ohio.

Certified by JOHNSON, Chairman,

1401-767 ©1994, Commerce Clearing House, inc,
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, . - JUN•Harbo^r Court L.imited
^^Paact )nership,7 ... ^.

APPelxant, CASE NO.: 9.2-T 1054

.. ^ • :vs.. ^ ^. . g _ . ..
) (REAL PRQPERTY TAX ) ,.

..CuyahogaCounty.Board
of ^Revision, et.az.,

) DECIS ION. AND ORDER

Appellees. . j ^ . .

,. . ^ . .^.^. . ^ -:... ^:: ...
AP.PEARANCES s ::..

F• FOr the . Appe].:lant , Todd W SXeggs
'ESqo

...^..r_ . . ... _ -. ... ^ ^. . . . .. . .' . ^ ^ . ' .. • ^ ^ • ^ ^ ^ ' • , . .. . . .. ` . .._ • • .. ' . : • . _ ^

{= - ^ . . . _ . . •^ - ^ • .a ;.
: , .. . ^ ^µ, _ ^: . . . . . ... -
^ • •.: . .. . . _...._:.M , . ^ • _. . .. . . ... ^ _^ ,. ,..; : .. , - .. ^
h . , . • •
?,w :.. ^ .: .. . . ... . .. . __ _ . - . .:.. ,.._ __.-.:. :- ,,.. ,.:. ., . , • - . ..__•-..^, . . .. .. . - • .

For:: the, County . , .. ^
Appel.lees

.',^F`_ . _ .. .. . . . . ..

Stepharc ie Tubbs . J'ones
Cuyahoga County=Pxosecuting.:.:
, Attcarztey.. :, . ,; ... .

This• matter .is before the Board of Tax Appeals upon a

nbtiee af appeal filed under date of Septembe-r 2, 1992, b
y

aPP^'lZant,: Harbor Court Limited Partnership• A
PPellant

aPPeal,s a decision of the Cuyahoga County Board of :Revision

which was mailed on August 7, 1992r and in which the Board of

Revi.sion datermz..ned, the total taxable value

Property to be $1, 7?Z, Q70 for tax
year 1991.

.,

for the subject
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^'P^: . - . .. . -.. . . .. . ' ^ .
„^ ...^.^ y . . . . .... ^:.:....' . .. .. " . . - . .

..r. ^ ^ -.. . . . ^: . . .. .... . . .
, . . .. ' .. ^^

^ ^^ '^.. ^ -. . . .. . . . . . . ' ^f 1: ..-. . .. . • . , : . ^

. , . . .. . . .. ^. ... . , . . ._ . . .. - ... . 4.

1. ^ .. . . . . . . . . . .. .. . .. - .

Both the Cuyahoga County Auditor- and the ^ciard ~ o

Revision determined the true and
taxabl e valu fes of the subj ect

:PrQperty ;.to be . as foxlows a '... .
^, .. .-. ^c •

. . - , . . ^.^ . .: ..'^ - . . ^ . ':.. ....., . . .. ' . . „ - ^,::..

'17RUE VALUE TAXABLE. VALUE

Land
Buildings $ '..628 0 00:0 800 >
Total $:^¢3 2200 $1;:55I:2^70

$5,060,200 $1, 77.1, 070:> _ . .._., .
. . . . . . . .'.. . . .... ; . .^'. .. .

W
APPe.?.larit disagrees with -. the above = stated tralues ; and .. : .

cla-irns in its notice of appeal :that .-the correct .. values
ect pro ertP y ,shou.id.-be .as.: follows :

, . ,. . . . . ... , ..:....,. . ...._.- _^:_.. _ ^.-- . . ,. . .. -_ .^_-. . -... . .--- - .: . . . . . e.. . .. . ,. :.-:..:,.,. ....:. . ...:.....,•-.'^.,_^-:,...;... .:::-;.. ^ ^.- ^^ .. . ^:.., . .:... .:.. ...... .. :. .._ . . . .. . .... .... .. . _ . . :. -. ...:. ^. ^ ::^. . ^
... : ' ..• ^..' - .

.. . . .. . . . . . .... - .

:.:• - ^.. •. . . . . . . ... . .. :.. . . . ' . ;. . . . . . ,

TRUE. VALUE TAXABLE VALUE .
_ . . . .. . . .. . . .. ... . .,_.

. .. •. . . : . ...

Land ...
Buiidings: ^ 500, 000 :$ I7:5, 000 :.;.
Total $'3,g0.0, 000 $1 ^190 000

APPeaI.s upon the notice. of appeal the
o statixtory transcrzpt

cert.if.ied to the -Board. by the Cuyahoga County Auditor, and the

record of the ^evidentiazy' hearing. Both •parties were

represented by counsel. Appellant offered into'evidence the

written appraisal report of Paul H. Ballou, a real •estat-i-

appraiser, who also testified before the Board.

appellant offered the testimony of James

financial officer of Zapis Cornmunications.'

" Mx' • Wymer
the partners in

This,'matter i.s 'now con.sidered by the Bciard of - Tax

In addition,

Wymer, chief

Counsel for the

testified that Zapis Commun.ications is one of
the Harbor Court Limited Partnership.
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, •; _. .
1• . . . . . . . . • . : . .. .... . .. ' . " . .
i ,_ .. . .. . . . - . . . ... . .

. - . . . . . ^ - '

GtJ[Z22tY aPFellee's offered the .testimony and written appraisal. .. : .,. . .

report c^f Paul D. Provencher, a.rea1 estate :.apprais
e^

The subject property, xdentifaed zn the Cuyahoga

'CountyAuditor's records as °permanertt parce7 numb
er

303-12 OQ1,
zs 1 ocated a n< the ::Rocky Ri.ver taxing da.str^

,Cuyahaga Caunty and consists of approxzmately 2
^8 acresr:of

land The land is improved with a ..;part-f3.ve and part 5.^x
story buildin vf a ' . :g PProximate3 1.{}6 672 s uare feetY q The .-'

building is constructed of concrete black:: with a: stuc^o _.on <,;

wire mesh :exterior. It is divided into 121 sustes
" _. . The

suites are simzlar. :to e.czn.ventiona3. a artment units :sz and > range-.>....: _.... _ _..,.. . . .. :,, .:.:. . , :. .. . . ,. _ .. _ . _

in ize from -one :,: -`bedrocam one bath suztes, consisting of
;.

<aP r.aximatel - •' ... '; :: . . ...P y `584 - square -:feet; :.to -.two'=.bedroom and. two -bath
; • •

suites of _.approximate7.y..:928 square feet^. Each,'of the xsui.t6s .. :::

has '.: its own_..kitchen'. .
:Heat i's. provided y:..radiant-.:. baseboard

hot water heating. Air - conditioning .i.s .:provided -to-,:the.:-.sui.tes

by thru-the-z•,all air Gonditioners . AI so located in the

building are recreation rooms, a dining. room, and a library.

As - of 'tax -.iien date, approximately thirty suites have been

affected with exterior wall leaks around the air conditionin
3

units and at the points where the walls and ceilings meet.

The damage appears to have been caused by defective materials

The building original].y contained
tax lien date, several of the small.er
been converted into two bedroom suites.

126 units. However, by
, one bedroom units had

-21-



. . . .. .,. _.. .' ' • ^ . . .. . . . - :

and/or workmansh.i,p • Repairs are expected to .cost ;as .muc

450 .1000 00. s ^. _ , . . . _

-The :building .-is -:'a fetierally assisted....congregate . care. °
- :. faczlit... . .Y, -prov.i.ding .housing, for el.derl

. .. Y people ranging :z.n ag^:. , .: . ., . -

from 70 to >over.94. As a zesult, the ^eatures ;the btiildin
:

;.. ... ; ^ :znclude extra wide doors to a].Iow <ctheel chair:.. access, emergeric
y

call bttttons in a] 1bathrooms and ...bedr.ooms, ;and rails :::.alon

ha3lway walZs and in- "bathrorams= to aid °;residents' ;movements

In .additjan,:_;=.several : services =::are
-grovided or ...the °;resid^nts,

incl.uding dinzn
9^ r ht3us ekeepin

g, sociaZ and recreatxonal
actzvzties, transportation

for shoPPzng and _ other needs=. and

medical :and -personal ;:ser.vzces,
.^. .. . .... . ...
= Harbor Court =:offers _ two tyPeS 'of:plans for ats:

residents. Fi.rst, there is 'the inde.pendent :; care :-;pr.o razn

under. .which --:' residents receive one meal 'per day (usually

dinner), T.he second type .is the asaisted care pro ram
g

Resi dents ori :.this.: program receive . three ' meals per day. All

residents have access to the'; facilities, transportatzon ..and

medica1 services. The medical -staff' includes a registered

nurse and several aids. The nurse .monitors medications, b;Loeci-

pressure, and blood. sugar levels. She further holc3.s. health

cli.nics and oversees referrals to other health care

providers. When a nurse is not on duty, one remains on call

for any emergencies which may arise.

We begin our review of this matter by noting that a

party who asserts a right an inereaseor a decrease in, the

value of real property has the burden to prove ,i.ts right to

. -22-



.. .... , .. .: . ., ,. ..,. . .. . . . :

. .. . ,. . . . _. .,_.. .. ,.. _
.' - -

the vajue asserted< Cleveland Bd of Edn v,>... _. Cuyahoqa ^Ctv
Bd. of Rev,isio (1994) , 68 Ohi.o St. :. 3d - 336; Crow v Cu aho
Cty,. Bd af Revision ( 1990). 5C Ohia St

3d 55, :Mentor
'Exem ted viiZa eBd. of Edn v Lake..Ct

------------- v
. .._ ... . . . : _..., . . S _.®f Revision

(19s8.) d. 37: Ohio "3d 318. Conse uenti

3
Bd

q incumbent., . _.

upen an appeli ant challenging the decis ian af a board of..: `

revis.ion to come . forwaxd and offer : evzdence . wh3.eh demon'stra.tes
its rights :to :the .value sought Cleveland ::Bd> of Edn su r ra. .. . . ^ ^d .

Sprinqfie-Id Local of Edn v Summit Ct
v r^f Revision

( 1994 )
, 68 :Ohio S.t., 3d 49 3 Once competent_;:and.e probative ^..:-:.

evxdence of value zs presented b an a
pPellant, otherrparties^;^ ..., ,..., _

5:-assertzn a dzfferent value.::thexz have the corres ondin burden
of :... p q_..

provi ding evi dence .:which . rebu.ts • appe.I lant's evidence ' of
value Spri:ngf.zeld Local Bd of Edn

;su ra >, Merztor Exempted{.... _ . . .: . ;. -. . ,..:.: . ..

Y- . . . .. . .....aae - B :-of .°Edn
.... : . . .. . . . . . ' .

Fur.thertTiore, We..note that '.the :issue .in :an appeal f r®m

a board of revi..s:.ion is the.: true 'value 'of the - subject.
pzoperty. ,Accordingl:y, this Board will

proceed to examine :the

availabZ.e :.record . anci to deterznine '.value based upon :the

evidence before it. Caventry Towers, Inc. V. Str®n svill:e

(1985), 18 Ohio St. 3d 120; Clark v. Giandr (1949), 151 .Ohio

St. 229. In so doirz.g, we wi.il determine the weight and

credibility to be accorded to the evidence presented,.

Cardinal Fed. S. & L. Assn. v. Cuvahoqa Ct
v. Bd. of Revisian

(1975), 44 Ohio St. 2d 13.

R,C. 5713.Q1 reads, in pert'inent part.

.l -23-
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q "•.; • . .. . . .. ^ - . • . .. " . . , . . .. . . .

. S': . ' ^ ^ . - . . . . ^ . . . • .

. e . . ' .. . . _ _. . _ . . - . _ . . . _. , - ' - " _ . . . . . . _..

L .. .

°'The. auditor shall assess all the ;real'
-estate situated in the county..***

at =^ts true ° f:.'.value .,in maney. *** ft

It -has long been held by the ,.Sup.reme Court that "..the.

best >evidence of 'true value .in moneyr. of .rea1, :property

actual.o. recent sale of the property
in . an arm's.':lerigth ,..

.transaction.': .Con a v. Board of Revis" on (:19 77
} ® 50 ®h^o

St. 72d 129, at syllabus.. .See, :;aLso
, State ex. r:el. Park

.Investment Co.,.v. Board of Tax Appeal-s (1964)
r I7,5 Ohf o St

4It3 . R. C_ 5717.. 03 reflects the. reliance :to• beplaced o.n:: a

sal'es'p
P and ;reads.. -in . pertinent ; art::

.,-.:: . _ . _ , .
"In determining, the .;:true -v:alue -of :any

1t.ract, lot, or .. parcel. of ^ reail-- -.estate.',under
, th'is ' section, i•f ` such tract, _I.ot -or:-par.cel.:::ha:s
.:been the subject :of . an„ .a.rm:'.s ..:length ..:sale ":.
>.between -.a rwi1l;:^:ng.:sel^ler .:and a

wil:Ling <:- :buyer ..:c^ri^hin
a - reasonable . ^.ength o f _ ti.ine, . -:eat^her-

;bet.ore ;or after :^:the .:tax- lien date, -the auditor
shall consider the sale price of such tract,
'I.ot, or parcel. . to •be the •.true val.ue for
taxatlon "purposes:.

Accordingly, where there -- exists- 'an actual sale of real

pr.°pertY, which -is bath -recent and arm's length, the county

auditoro as well as this Board, must consi.der such a sale as

.the best evidence of. the property's true value. ConC^,`

su ra; Park Investment, su ra. In the instant matter,

however, no evidence of a-recent sale of the subject roe
P p rty

has been presented.

In the absence- of a recent arm`s length sale, other

methods of eval.uating. true value, including
appraisals, are

appropriate for considerata.on.
See, Ratner v. Stark Countv
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13oarci of Revisiort (1986), 23 Ohio St 3d 59, ConsoIida
- ted

Aiuminum Corp. v, Board of Revision (I98 1)
, 65 ®hio St

4i0AFPraisal evidence is..-the most r.eliable .:method

_ , .. vaLuing proPext
y. and may be uti-li,zed to determ^ne true. ..value.

bY aPPiYing one^©f-the:three methods=provided for.in Onio :Adm

.Code 5705-3.-03 : the market --data- appxaach ( also .refer.red

to as the` sal.es ,compari.son apprcach),( 2) the income-a
. .. Pproach

:;and.".('3 ) . :the : cost approach.

Both' appel.xant and the county appellees • presented

-aPPrazsal evidence as t® the.value of thesub,ect
= _ . Y

Mr Pau]. Ball.ou testified on .behalf.. of.-,a -.: . . . .. .. ,_ . . _° - . . PPell.ant :-and based

his testxmanY upon a wrztten.app.raisal .report .prepared :by ;hi.m

and s:ubmztted znto ev.idence. Mr. Ballou utilized : all three
.^ .

aPProaches 7 to va:Zue . Irz ga'n
,.. , .:, ._... his cost ;approach : Mx :- ;B ®u ybe

r t ..: ..:. . . -:, : . ^ .• . . .- . b.

1?y esti.ma.t-ing true val.u.e af ^ the land as if, :vacant ...'To do.

this, he compared ..the ..sal.es -of -six parceis;, of -:vacant a-nd,.

'~ each :® f ;wh ^ch zs located near ^ the -,sub^ ect property and has.

s.imi-.I.ar zoning. ,. requirements . The sales occurred, between

Octaber. o.f.."I989 and.August of I992, and sold between a.1 caw of

$1.98 per square foot to a high of -$b.81 per square foot.
Mr.

'.Ballou then adjusted those values based upon size, location,

and canditions ' to arrive at a value of $2.70 per square foot,

or a land -value of approximately $305,000.

Continuing his cost approach, Mr. Ballou next turned

to the' Ma,rshall--Swift Valuation Service and utilized its data

for the construction of a low cost, quality apartment

building. From this data, he determz.ned a base cost, made
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adjustments for stoz.y height. sprink^er systems, the:dinin
g

room -extension; and for ioca7 costs to`arrive.at a basic

.zeplacement.cost of $4,800,79.2.

;From his basic repl,acement cost; Mr Ballou made '

several .:dedu.ctions. First, he :;made a : deductxazi . :far phys.i^al ..: :..

depreciation :based upon hi-s ^^..;:determznaton =hat - three :of the

building's .total economic life .of fifty years .::had...been. `.used.

He made '- an additi.ona3.:::-: J5'% .-deduc.tic,ri for func.tlonal

...obsolescence -due to the ;] ack :. of.: balconies

dishwashers in the. .sui:tes, ::and . due :>:to :ir^adequate park^n He :
. , . . .. .. . .: ::.. ..

then. made an additzonal. deductzo.n for the depreciated._v.a o: . :.... : : r _ ; . .-_.,. .._ . ... l....::. ,. .:: -. .. :.. .-..::.. . .

:`the aspha1 t parkzng Based upon these .:deductions, -`Mr ,,F3all:ou... , .. :.

^' arxived;::. at a depreciated va^ue for the buildinq of =.

.approx.imatel
Y$3,872, 633 When 1dnd ^ralu.e: was added to -:the ._ .:.: ;

building vaI ue j`Mr.• : Ballou :arrfved a ,total true valJue ;for

. the. :subject :proper.ty` of:.`approximateLy..:$4,178.oQ0t7...
_ .. ,..; . . . ... _ , .... .

When ` valuin the - sub ect:.. . g. j property, under ^the 'income

approach,. Mr> Ba3.1ou reviewed market rental data obtained far

five -area apartment build-a,ngs. He noted that r. ents -at the

subject property included meals, nursing care, housekeeping

'an,d other services. Accordingly; he looked at area apartment

buildings in order to determine market rents. for the suites at

the subject property absent fees paid for the se.rvices. 'in

doing so., Mr. Ballou observed that it was "very important to

note that this economic rent 'represents the 'shelter rent'.

only in contrast to the actual rent collected for the subject

building which includes meals, food service, nursing care, and

^ -26-
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a host,of other amenitiesand servi.ces
(APpe2lant'.s xhibit .•

:2, Pago 25.) Based upon 'the data ca1'Iected, Mr. Ballou

_•reported that the average rental rates for the :sub3ect

property should be as folYows:

.. -;
onebedroom & one bath:
two bedroom & one bath. $425 per..mazzth

' '$550-per-:'month
two• :bed.room & two :bathe .$570 'per month '

Mr. Ballou next -added .in `$600- .per month for

miscellaneous income and determined a vacancy,

After applying the vacancy to .the -ime per_ month, Mr Ba.11®u.

arrived at an effective gross income for the sub3ec:t prgperty

°f approximately $626.487 per year, . He therr calctilated:. :.-

.;eXpenses fcir. the 's.ubject property of $162,626 Expenses

included adver.tising, insurance, util.i,ties, maintenance :<azidY.. '. ..' .

'.' .. .. : . .. . : . ' .. :'

repa^ rs, . and-,management -.`fees : After subtract^ng expenses fr.bm

income," Mr. Ball.ou determined the net zncome for.the::subject.

property`= at <app^oximateL^ $473,86.1: FinalI .. .
Yr Mr. Ballou

calculated a capitalization rate of 22.36%, 'includi.ng • a tax

: additur of i, 93$, to derive a value for - the . subject -.propext.
:Y•

of approximately $3,835,000.

Mr., Ballou also opined value through the market data

approach. He analyzed the sales of four apartment complexes

in the area of the subject property. The sales occurred

between April of 1989 and SepteTuber of 1992, and sold for a

price between $15,417 per unit and $37,167 per unit.- He then

adjusted those. values based upon various chazacteristics,

including size, age, and condition, to arrive at a value for

a
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the subject property of $33,000 ^per suite .This yielded

'total..true value of a i'sppraximately $ 3,993,°000.

Firially, Mr. BalIou combined the three.appraaches,

and, giving 'most weight to the income and market data,

approaches, determined a value for the subj ect ;:progerty ,: of .._.

appro.ximately.33t940,000. In -an --addendum, ta^ hxs ::appra1sal,

however, Mr. Ballou made an :additional.:'adjustarient to the Va1ue
-. . . <. .,.

of .the subject ^:property. Baseci. upon the` ihforniation received .

re ard.in ' - ,
g g the water damage to the - subject. proper:ty® .....;her :.;

:determined :that..:an additzonal ; $500, 000 :should. .be subtracted

account for the -cost to repair.Accordingl,y, Mr :Ballou

opined a final true valu,e for . ,the subj ect property ..:of .-- •=:::

:^pProximately^$3";44U., 00A as of tax lien date.

Tes.tjfying on behal.f of, the.:county,;appell.e.es was ..Pau3

Provencher
Like Mr:. Ba.Llou, Mr. Provencher utilized

three
`approaches_ to :*va.I.ue. ,.In opining value through -the. oost

approach, Mr. -Provencher began .by determirzing a land val.ue .`for

the subj ect property. He compared fourteen sales. ' The , sa2es

occurred betweeia 1986 and 1991.. However, unlike Mr. Ballou,

Mr. Provencher based his estimate of value -on a price per unit

derived from the sales. Mr. Provencher then made adjustrnents

for size, location, shape, density of units per acre, and

other "miscellaneous items," to arrive at a value for the
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subject property of approximately $3,200 per unxt*: .From th3,s,

he" de"termi.ned a total land value of $400, 00O.e

To determine .a value for improvements, Mr. .Pro•crera.cher

utilized three techniques under his cost approach. :F..i.rst.,he :

looked at actual costs f o.r the subject property ; Second,:_;he

looked to "comparabl.e facil.ities :"
Finally, like : Mr. ;BaIlau,

he relied upon informat,ion.. contained within the Marshall-Swi"ft

Valuation Serva.ce. Howevex", unlike Mr. Ballou, Mr". Prov"encher

did -not uti.Z,ize- the data relating to conventional .apartment

build.ings. Instead, he turned to..the suhsecti.on :under::. w ch:

"Homes for the .:E1derly" " :"ar.e :. contained.;:: :. ; .. ... : ." " . "., . . . roYrezz

determined that. tha.s se" ;. c_;., :,. ::. ..... -tzon -.was =., more . ::appx.c^pri^ate. ;.;as. er- . ... ..... . .. . " .... . . " .zt". .

encompassed -ctangz-egate .care .''fac.iiities . From this data he

determixzed a" base cost of ;$51:49-: per.;:-square.:fnat: .:the ;base

'cost.. he..:.made a"peximeter adJustment". as-i4ell" as an adjustinent

for spr.inklers,. He-"next factored in' for-.I.ocal, costs to a.rrive

.at-:- abuilding .,cost 'of .::'$55.:..35 per square foot. This yielded

building . value of $5.,724 , 297 . To this value, he added' an "

addltional 10% for "entrepreneurial profit."

Mr. Provencher next made adjustments to the building"

value to" account for physical depreciation. He determined

that one year of the building's life had elapsed and made an

adjustment of .$188,902. Unlzke Mr. Ballou, he" did not find-

zt is appa.rent from Mr. Pr®vencher's a
that. land value was ca^..culated - using the original s 126 runits,
rather than the 121 units which existed on tax lien date:

4 - 2.9--



.rR.: . _ . . • . , . . . . ' . - . .

. ^r. , . . . _.

that the buil.ding -
suffered from any functional '. obsolescence

Mr. -Provenche,^ then added $95,
0 00 .:for land improvernents

After -
adding in land value, 'these ad justments : yielded .a value

.for the :
subject property of approximately $616OQ; OQO. .•

Mr.. -Provencher ..a7.so testified <:.as to the Ancome :-
.approach . .as '•a .: method ., of -vaI,u.zn.g . the - subject 'property . Under
his income approach, .Mr. Provencher utilized -:bot:h ` the -direct

capitaltzation method and- the. yield -cag.ita^.a.zation method.

When valuing the property .urnder the direct capi.t-a].ization .; .
method' P:Mr. .. ; rovencher reviewed actual rents from thi rtee.: ; . .
other facilx-ties These facil -ities. appear .... : to ::.be other
assisted : and j ndependent care . faci.lities as well those .:-. ..:: ..- -. _ .. ^.^ -. offerI.n . . .. ..- . . , ..

g r more extensive nursing care.

inq %
that other amenitie.s, ,, such:., as

tzanspartatlon, >housekeeping, anci recreational .:actzvi ties , are
included, in rent, ;- Mr; ;,Provencher made : a bl.anket deduction.. . .. ,

This `. adjustment. .was made to remove "non-real estate

amenities'°.fr.om consideration and to establish an."eccanomic

rent - level - for ^areai estate only." (Appel,Iee'.s Exhibit C, pa.ge

41A.) Other adjustments were also made to account.for the

number of ineals being serzred. For , eexample, for faci.Laties

where rent -did .not include a mea7,$250 was added to rental

for one meal. For facilities at which three meals were

served'- a downward adjustment was made to include only one

meal> Other factors were also then - considered by Mr.

Provencher., including room size and facilities, location,

modernness and cleanliness, convenience to family members,

. a' . • -iJU'
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staff and administrative attitude, . recreational ;facili.ties
and dining facilities. ( Appellee's Exhibit C- : 'page A i

Based upon his considerat3.on' of these "-ccainparables, ,+

.Mx. Provencher determined that' ' the actual' ; rents :=obta,ined ` at
ithe sub ect^ property were proper far considerat'ion Af.ter

aPp1Y'i'ng the .
rerits, he -determ.ined a gross tncome ;>a f

approximate3,y $1, 853 , 700 for 126 units.

subtracted a vacancy rate of 5% to arr,ive at an'. etfective

gross income of $1,761, 07<5 .
- . . :_

In calculat.z.ng - expenses for the sub ect.:^. property , ^ir... .

Provencher looked at both actual expenses and at._•exp,ense
:

figtires for three comparable properties
- Based upou his_ . . - . : : . . -

reviewP heestimated experises for thesubject property at

approximatel 50^.Y , He next .used a .: cap^.talx.zation ^xate
.epproximately 1.3:43%, :. ^ncluding a tax additur of 1.93ta.

derive a value for-. the sub j ect : property o f_:ap:pr.oxi,mately .:, . , . .: ; .$6,480r000

In preparzng -his yield capital.ization , approach; M=.

Provencher relied upon a discounted .cash flow a.nalysis.- Under

this analysis, an appraiser makes an estimate of what a

property '
wilZ be worth at the end of a holding period. The-

appraiser then converts this future value into a present
-vai.ue

by applying a-discount rate. In his appraisal, Mr. Provencher

began by selecting a holding period of five years. He next

:forecasted a' yearly income for the entire holding period. He

based effective gross income upon actual rents charged. at the

subject, upon the income and expense projections he made under

.. ^^



his direct capitalization analysis, upon . h.is 'prcject.ion :o f

rental rates over the holding period, an absorption.rate:. o f

2.5 units per month, and upon a vacancy rate °of approximatel
Y

5%- He furthe:r deterniined that gross income .would' increase: byr

3%• annual l.
y during the holding .;perxod 4` : Ex snses taere. . p : .

•estimated at approximatel.y'. 57.% :...:of . .effective :-.qross ^ncome.

Subtracting the effective gross income from :. expenses, Mr..

Provencher arrived at a- projected ..net .`income .for .each y-ear: of

the holding.per.iod s

..Next, Mr.. Provencher : determined a: di s count rate= o f

,:between 12 % and 13% -based upon market data : and. apprais a1

publications He.: then -det^erma.r^ed a. reversic^n,. ; or... , . .. .._ . .:. :: -: ... _ ..- :-_ . . . future. : ..'... . - . , . . ..
se1:,Z.ing.-:pr.i:ce, .for :the'-:s.ubject' property. 'He based.thls upon

.sixth year. income and ..expense proj.ections and uPon:: a_'S^
. .. ,. . . ._ . . ... ;. .. . :: , _ . .

ded:i.iction ..°for .sel.^..i.ng.:-.expenses . The .reversion . yieldea :future

sel.ling . proceeds of. approximately . $6, 94.9, 6Q;6. :.Finallyp . Nir.

'Provencher applied' his" discount rate to .the. yearly income -and

to, the reversion data to arr^ve at a value for the subject

: propert^r fow tax year 1991 of apprcaxiiriately $ 6,(^ 5 0, 0 0 0.
In

approach,

properties.

determining value through the sales cnmparison

I''fr• Provencher analyzed the.. sa:lbs of six

These properties ranged in type frcm independent

care facilities to nursing homes. The 5ales occurred between

March of 1985 and July of 1992, with three of the five sales

occurring prior to 1986. In compar.ing the sales to the

subject property, -mr. Provencher ut3.lkzed ratios of gross

income multiples.
The sales yielded gross income multiples

-32-
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between 2.50 and 4.17. Sased upon this data, the -apprai-ser

determined a gross income multiple of 3.5 for .-the -subject

property. He then :.appl.ied. -thxs... mul.tipte to -the projected

gross income determined .under.-ha.s income approach to arrive-:at

aval,ue for the subject property of $6,200,000."'

Summing up his :, three :-.approaches,. Mr.., oPrvvencher gave

the most- weight to the income approach, followed bv t--t,-

appzoach and, lastly, the market -:data aPproach,'
Mr.

..Provencher commented that the market data'.aPProach would

usually not, be g,zven. the 'I.east weight; however, he gave :it..:.

less =consideration than normal due to the comparable

properties used Based upon this wezght.ing, he determ.ined,.a

:val:ue f.cir the ubj.ect _of `approximately $6.,300;QQ0. He then

:too.k into account the water: leaka ge : and - determined ' that

approximately $3Qp, OQO '.was needed to -.;correct the existizzg

-problems He reduced his value by this amocint and made: a
. . - :: .
fina.l e5_timate ^--of true •vaI.ue of a

pproximately $6, 000, 000 .

Upon examination of the appraisal ev:idence, this.Soard

finds that appellant has met .its burden of " show.z.ng that the

subject property has a value less than that set by the 8oard

of 'Revision. Central to the'' issue of valuing the subject

'` In his appraisal report, Mr. Provencher had originally
determined a value- of $6,400,000 for' the subject pro ert
However, at the evidentiary hearing before this Board, he
test.ified that the $6,400,000 value was determined using the
subject e s original 126 units. At the - hear.ing, he corrected
the value to refJLect the 121, units which existed as of tax
lien date. This resulted in the $6,200,000 value.
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property appea.rs to be the question _'of what xs.. a'.proper ;method

of f:inding the true - value of a congregate -care facll.ity.,

Appellant argues that... the . .subject .<should be vaZued as

apartment housing for the elder.Iy .;at which a business ; is

operated. Appellant further ,argues that i.n va-iuing :the

^ ro ert
p P y, one must separate the real :estate :'from .the usiness

so that the value of the business As not :z.ncluded for real
: :. .. ...

est.ate taxation purposes.:,Appelxees, :. however; mainta.i,n ..that .a

congregate care facil Lty.. is ..:not only .a ;business but is ::.:a:lso >a :

dista.nct. category of real. estate. _..
.They emphaslze `ahat-: thex°e.

. .. . . . . ; .
are physical .dlfferences between a congregate care builda:ng

and an apartznent building As: a resul they. naaintain that _.:
.. . .

:'. higher rent.:,must. be .:charged. °..

.UltimatelbothY. parties refer` =ta -:vaSuing. ;the ^property .

7 basdd'": upon, some leyel :c^f Income .:rece.ived .. On the.< one . hand;

appellant insists that income derived.from the.congregate care
.. . .

. business .:: must be 'se.parated - from the ' rental of apartment'--type

units. On the other, appellees, while not..denying that income

deriued foi services ..-should be excluded, insist t-hn f-

est.ate rentals for the subject are higher than at a comparable

apartment building because of the physical differences in, the

building. While we recognize that there- are .physical

differences between the subject property and an ordinary

apartment building, we are re'luctant to find that congregate

care facilities comprise a separate 'and distinct real estate

category for real estate tax valuation purpo,ses.

-34-
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In. our view, the central issue Is the. relatianship.

between the real estate and the business operated ;thereon. :.xn

Chippewa Place Develc^pment Co v. Cuyahoga Cty,- -- o f

Revision (sep.. .24, 1993), B.T.A. Case No. 91-P-245. . . . . : . ,- unreported .:.

(on appeal to, the Cuyahoga County Court of.,;APpea.Is);, this

Board can.sidered .a similar issue. Chippewa Place . concerned =

the valuation of. a' congregate care facility. ,We > held ;:that-in.,

order to properly value such a property, ::busi.riess :, operations .:..

must be . separated -from, the real. ro ertP P y • Accordingly-, we.,; . .
determined. value based. -u on the _ .. .: • . . . P property ®e.rner' s compar.zson -of':._.

,,.
' : . '.the.,. ro ertP P^ y to :s.imilar apartment buildings ;'in the ..m^rket.

.. .. .• . . ,
-SPecifieally, we,stated the:fallawing

'RFinal.ly, the use of other congregate
care. facilitfes -poses the probl:em :of
cammin lin tg g :;:: he :>bus-i.ness -operations :conducted
an th+e s.premises:: wit-h •the real- estate, ..::itsel.f : . .. . ,... ,
`The < real ..:-estate- mu.st ' be valued separa.tely,
without'. regard to the-par.ticular business. or
bus'::ness activities conducted within the- - :. .:.
=prezns ses . -As -APpe^llees t. appra.iser noted, .. the.
congregate. care ::business .is -integra.lly
intertwined with the real estate. =He
testified, ' *** the business is :very. ..closely
tied-the real estate, so it's 'difficult to
di.fferentiate -.between the two.' Without
signiflcant 'adjustment,' there is a-real risk
of violating the mandate of Dinner Bell Meats
Inc ; v...Cuyahoqa * County Baard of Revision,
5u ra; 'that 'value in exchange,' not 'value in
use,' be deterrnined: °' Td. at 13.

Chippewa Place makes it clear that care must be taken

to separate out income derived for services offered from that

derived from the real estate itself. Given the great variety

of services offered at these facilities, we believe that it is

-35-
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, • . . t . . .. . ... ^ .

not only difficuZt to find congregate care fac3.lities which

are indeed comparable but it is also -difficult to adjust -out

the val.ue derived from the use -of the : fac.ility;

This is not to say that congregate care faci.liti-es ^-m$y,.

never be utilized by an appraiser in estimating the true vaiue

of real property. :'There may be situations:,;,where .there are ;.

properties which are -comparable • in size, condition,. and

services offered. From such. properties, ;an .^appra.3.ser ^.may ..be ..

able to apply - an anaZysis wh.ich, wi1l, properly, separate'A
n:come

earned froan the real -estate fr-om. that :earned from
:. . . . . • . ;. ._

bus.iness .
., , . :

. . _ . .. - . . . ... , . ti• . . . . ... . .. . . . ' . . . . . - .-. . . . .. : . ..

in the instant matter, however, we -cannot f^ nd that

.. .. :Mr:4- . -_Provenchez.•' s . i.ncome
. : .. - > • e . . .: ^

=aPProach :. proper•Iy separates real. -. :.`

estate income from service-derzved income..
. . . ... F.3.rst, :Mr

Pr:ovencher - made a 101 ;:.adjustment. :to account -.for-:;what .he - texmed.-

"non-real °estate amenities : -From -our review of the record.,

we.:cannot determine the -ba.si.s -f or this - adjtxstment. M=,

Provencher testified that. this adjustment was for

transportation and,housekeeping.services; -how.ever, it is clear

that many of these facil.-itios also offer health screening,

nursing care, and other amenities. Nowhere in his adjustment

does Mr. Provencher appear to take these items into

consideration. Moreover, Mr. Provencher. testified that the

.l,evel and type of services offered differ from facility to

facility. However, he utilized the same adjustment for all of

his "coruparable" properties.
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With regard to his other adjustments to income, Mr.

Provencher failed to util,.xze objective criteria. - When looking

at market rents, he stated in his appraisal report that he

considered such factors as converii.ence to faznil.y members and

staff and "adm.irl.istrat.ive attitude." Such factors a.re : hi.ghiy

sub3 ecti°sre in nature. Moreover, Mr .: .' -Provencher :does °not

indicate how he took these various factors.. into

consideration. Next, we note Mr. Provencher'st:::adjustment for

meals at the properties. He attempted..;.to adjust each ::of -his

purported comparablerentals so that rent wouZd^ include:onlv

one ; ^meal . In aur v.iew, meals -.are -connected to 'the business

operations at the 'subj ect property rather than
. . :: , . . . . . .

. estate -- .Accordi.ngly, - ^we find ,his cvrrespozzding: .adjustment-. to
. .. .

be impzoper... `. , :

We also.:.cannat determine what adjustments, .z.f any

were actual] y made : for the sub ecL
..:. ^ property. After deductions. .. r!. , . . . _. .

for `non real 'estate'.amenities;." Mr. Provencher utilized the

actual rents charged at the subject praperty. He.states in

•.his ',,appraisal :report' that "careful attentlon has been. given to

establishing aneconomic rent level for real estate only."

However, in "],ater determining a rent level for the income

method, Mr. Provencher stated as follows:

"Most consideration has been ' gi:ven ta the
actual rents obtained at nearby fac.il,ities
throughout the subject's rental market areas°to
defined [sic] in the Neighborhood Data section.
Generally, the rates being obtained at the
subject during 1991 fall well in line with the
rental rates being obtained at 'these facilities.
I have concluded that the actual rentals for the
subject were, in fact, the economic obtainable
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rentals based czpon market evidence and projected
gross income for the su.bject *** ,^^ (AppeZlee, s
Exhibit 3 at 42.)

We find these two statements to be ... co

.

ntradictory ^'in

nature. The nearby facilities referred to !all include such

services as meals, nursing care, I.aundry,,housekeeping,.:-and.

transportation in their rent. 'One of these comparable

properties, for example, charges between:$1,000 and$1.,.1.Q0 per

month for a one bedroom one bath suite. This includes .thr.ee

meals, garage parking, housekeeping, transportation, 'asid

aecess ` ^'to a medicaJL- ';c].inic.^ Yet, Mr. 'Provencher ut.i.liz.ed -:a

gross rent for the -; sub ject praperty": of 1, I.00 p^r>,:month.':, for

the : same type of unzt Thus : it appears - .that despite .Mr,

P.rovencher'.s representation - :that only real estate income-was

.. . , ., , .
considered for hi.s income:: approach, a rental^ level :was

;. . .. . .

-util'ized-:.-whieh included 3.ncorime derived for services. rendered.

Ve- also -. decline - to,..accept Mr. Provencher.' s dis.counted
. .. . : ... .: ,. ' ; .cash ;f1ow :an.alysIs. . First;_ Mr: Pzo:vez2cher testifxed . that the

income utilized f or the anal.ysi"s was. based upon the income he

determined for his direct capitalizat.ion - approach. Because we

find that his determination of income failed to.. exciude

business indome, we find that his-reliance upon those figures

for his discounted cash flow analysis is misplaced. Next, we

note that the percentage of- expenses utilizedfor each of the

projected years remains stable, subject only to inflation in

income. We find that ^this does not adequately take into

account any repairs which may be necessary as the property

ages. Just because an appraiser believes that repairs and

-38-

20



• ^^ ^ .^

maintenance are at a certain level now does not mean that the

only increase in repairs over the holding period is caus+ed by

an inflation factor. As the subject property. .-ages, more

attention to repairs and maintenance will' be required.

Skolnik, Comments on Discounted Cash Flow Anal sis, :.:The
_. ; .

Appraisal Journal, July 1993: .

With regard 'to the market data approach; we find-...that

the :propert.ies :.examined by. Mr_. Provencher are . not 'comparable

to the subj ect::.:property.
®nly. o.ne of the. five fac.i.I-`ities,. ... . . . : . ..,.. , . _-.

utilized by him is located in the.. same county. as the subject. -

: . : • one ro ertP P y is located In Dublin., C3hio,. over .140 zna 1es away

from Roclcy River Another is 1.ocatea in Cincznnati; Ohza As

a. .result, the- . sales^ ®f these :proper.ties xnay be -irzfluenced by

local economic a:nd market conditions, making the .data suDplied
: .... , . . ..:-. . ; _ ^.,•.. . . -. _ -

_-by them::unreliable.:.

Tn addition, it appears that each facility oEfers.

different- ievel.s of services. Some of the properties offer '

meals; other do •.:not. Some facilities offer nursing care in

addition to independent living. Also,the physical
make up of

-the facil.ities appears to differ. One sale, for example,

includes a: -garage : Another boasts "studio" style units. The

„Breckenridge°' property, upon which Mr. Provencher testified

he relied the most, is structurally different from the subject

in that it is composed of two, twin towers rather than one

multi-story building. As a result, we cannot say that these

properties are comparable to the subject.

-39-

21



4':.;':- . . . . .. . . ^ . . ^ ^ , . . . .

Finally, we nate that three of the five sales occurred"

in 1985, and one other sale occurred in! 1986. Changiing`

economic, f-inanc.ial; and market conditions may affect thei

reliability of sales data over a period of time. See, Griffin

V. Fairfield Cty. Bd of Revision (Oct. 9, 1992), 'B:T.Ao :Case

'No. ..90`.F-806, .unreporte.d". Given the period- of time-between

these sales . and the tax l.ien date, we find the sales..to .::be

unreliable:for valuation purposes..

In reviewing the cost. approach, we note that: -.the
, .. :: . .. . _ :

Marshall-Swift Valuation Service' recognizes differences

-.bettaeen conventional'.,: apartment. buildings and "Homesfor the

Elderly;'`^ ^ rzcl udzng cc^ng^:egate ce facil ities ' : j^Thile

apPellant: may :arg^e that; structutal.ly, 'there .,..s :lz'ttle .: :

dif ference .,between . an apartment -unit and. the .units
...._.._ . .,

subject property, there are several daffetences between the
. . . :

two types of buildings.. For example, a. congregate: care ..

faczlity,"like the subject, must make allowances for .a,ts. older

residents. Wider doors, are necessary to accommodate .

handicapped residents. Handrai3s are. placed'throughout such a

facility to aid residents in moving about. Call buttons are

installed in bedrooras. and bathrooms for emergencies 4 The

facility also has additional recreational rooms, a library,

and a dining room. Such differences indicate that the cost to

build such a facility may indeed be greater than at an

apartment complex. The valuation service appears to be taking

these. differences into account in its "Hames for the Elderly"

A --40-
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section, Accordingly we find Mr. Provencher °.s " rel.iance . on

those figures to be appropriate.

Nevertheless, we take issue with some af °:^he
. .. : . .

adjustmen.ts which were made under the approach. ..Mr.:

Provencher took only one year`s:worth 'of, ghysical

depreciation. We find that as of tax lien :date the..buil.ding

was three years old. Next, althaugh we recognize that

entrepreneuria.Z. profit is a legitimate _ conszderation >1 n . the"-

cost approach, we .find that". Mr. : Provencher.:has- :nat- supported.. . ..,:. . . . " -.. . .
'his.".10% figure.. He states. ~that. the .profit :figuxe;- was.: based

... ; , _ ." .. , . : ..
uponmarket. datar " however, `he does : not "prov,ide any :mar.ket. '..
^rzformation ; ! n support of his f1ndin g Firially: w^ fxnci that. .. . . .. : :-:

._ - • :some : ad^ustmen.t:, .is •; ^ .. . °: : : :. ;::; ' .,: .. -:: ,
PPrdPriate : .for . functi ona1.. obsolescence .

With only , eighty three spaces, 'the parking -^ s iinadegua.te :for,,, . . . _ . •: .. . . . . . , _ .
the size df uilding located ..upon the - subj"ect ., prdperty..
Add.itiana.Il

" . - . .: _ : . . . , .
y; unit kitchens have no dl.shwashers. 'Because.we

.. : . • . , ;.: . .
find that ::Mr.. . Provencher ' fai,Ied- to make proper adjustments.. .:we

decline to give weight to the estimate of value determined

under: -•the -cost appraaoh.

Turning to Mr. Ballou's market data approach, we find

reliance upon the recent sales' af' apartment complexes -to be

appropriate.

Place, su ra.

We dealt with a simixar situation in Chip.pewa

Therein, we stated:

"In our view, the• conventional
apartment buildings submitted by Appellant are
more likely to compete with Chippewa Place,
and will have a. more demonstrable effect on
price, rental rates and other relevant
comporzents, than the congregate care
facilities proposed by Appellees. The

s
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pictures and floor. plans of the individual
units show they are virtually identical to
conventional apartment units. **. * The
sales dates are closer in time to the tax lien
date. And, they are Zocated within ;'the same
local community. In fact, they are al1. w.z.thin
2 miles of Chippewa Place. (R. -- 20..) They
are subject to the same local market ..forces ,.as
Chippewa Place. Finally, Appellees' appraiser
testified that congregate care is -:.a 'new
ccincept, ' and ' 'there are not a l.ot of
transfers of property of this type.°.. (Rq
'73.) Thus, congregate care facilities are
'limited market properties,' within the.
meanirig of The ' Appra.isal -of Real ^' Estate,
supra. As a limited market property, -.we find
it appropriate to determine value based :upon
conventional apartment buil.di.n.gs thei.r
'most likely aZternative:use.' The ~ApRraisal
of Real Estate, American institute o.f ReaS. -
Estalte Apprai;.sers, Nin.th '' Edi.tion; 1987, page.

. ,. -.. . .. ...._ ... ',,,. . . ... .

In °the :ins:ts.rzt matter., we :find the sales utilized by

Mr. 'Ballou to be comparable. to the subject `rproperty.A

photographs
. - , .

considerat.ion of. the and floor plans 'of the

stib j ect indicate that the_ suites are similar to apartment

uni.ts. -Additio.nally; . the :sales utz.lized " are recent enough for

consideration and theyr are 1.ocated in a proximity to the

subj.ect property which we find renders them susceptible to

similar market forces.

We aZso find Mr. Ba11.ou's income approach appropriate

for consideration. By comparing the subject property to other

apartment complexes, income associated with the use of the

property has been isolated and removed froiri a consideration of

income related to the real property. We also find his

capitalization rate of 12.36%, including tax additur, to be

, -42-
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a ..

reasonable. Finally, we find his determination of expenses-.to

be supported by the record.

We again reiterate that we are not necessarily

convinced that conventional, apartriment complexes make the best

camparabZe properties in all cases; however., they do appear. `to

be ' the most appropriate under the...specific ;fiacts ..,o f.:.:t.his;.....

appeal. Furthermore, with'regard to appel3,ees'concern that

the use -of conventional apartments faii to ....account-.for.°-_i.ncome

deritred from the physical differezaces..in a congregate .-.care

fac.ility,. we note that no competent .:and::prabat.z.ve' evidence':.has

7been pres ented by -them which would support : such a contentzon:.

g:to the :zssue of'. water Jeakager we fznd that

deduction , for acos ^...tra, cure would 7notappropriate in 'this

xnatter. The evii3ence: -presented indicates a cost to--repair_..:.

range 'of b^tween :$300,.000 ^ and $500, 000 . No est.imate -:for

'repairs has been offered .by the part3es, 'nor has anyperson

testtfied as to- _the: nature and extent' of the repairs which.

will have to be completed. Appellant does indicate that,it

has placed into escrow an amount of $50(],000. to cover a1l

expen5es which, may be incurred due to the leakage; however,

this amount appears designed to cover the highest total.'

possible cost rather than the actual ccist of repairs.

(AppeZZant°s Exhibit 3, unnumbered page 3.)

Based upon the foregoing, this Board finds that

appellant has met its burden of showing that the subject

property has a value less than that set by the Board .of

Revision and that its contention of value is supported by a

25



% 4^^ ... . ' ... . . , . .. . . ^ . . . . , -^4:r(^ ;'.1;1 , . . . ., .. . . . . ' . . ..

preponderarzce of the evidence. Accordingly, the Board of Tax

Appeals finds the true and taxab'Le values of :the subject

property for. tax -year 1991 to be as --foll.ows : Y. ,

TRUE VALUE . TAXABLE 'V'ALUE

Land $ .'.500, 000.; $ : ].75.r 000
Buildings $3r400l000 $1i1901000
Total $3,900,000 !y$1,365lVVO

The Auditor of Cuyahoga 'County is hereby ordered to.

list and assess -the su:bject real ' property S.n conformi.ty. :tiaith

this Board's decision* and order aaad', to '-carry forrward.. the

.;.deterinined vaI.ues in :accordance --:Saith>; law.:.

. _.. . : T: her.eby -certify.ahe.::.. foregbi xg
ta, be . a .true''°.and .:co.rrect copy
of the ' aetion : of the Board of.

..Tak. Appeals of the State.. ^ of
:Phio, this. ' day taken, wxth
respect to.the above matter..
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