IN THE SUPREME COURT OF OHIO

HEALTH CARE REIT, INC.,
Appellant/Appellee,
and

BEREA CITY SCHOOL DISTRICT
BOARD OF EDUCATION,

Appellant/Appellee,
VS.
CUYAHOGA COUNTY BOARD OF
REVISION, CUYAHOGA COUNTY
FISCAL OFFICER, TAX
COMMISSIONER OF QHIO,

Appellees.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. 2013-0278

Appeal from the Ohio
Board of Tax Appeals

Board of Tax Appeals

Case Nos. 2009-Q-1547
2009-Q-1613
2009-Q-1616

BRIEF OF APPELLEE HEALTH CARE REIT, LL.C

Kevin M. Hinkel (0031821)
Counsel of Record

Rita M. Jarrett (0058491)
Kadish, Hinkel & Weibel
1360 East Ninth Street, #400
Cleveland, OH 44114

P: (216) 696-3030

F: (216) 696-3492
khinkel@khwlaw.com

Counsel for Appellant Berea City School
District Board of Education

Todd W. Sleggs (0040921)
Counsel of Record

Sleggs, Danzinger & Gill Co., LPA
820 W. Superior Avenue

Seventh Floor

Cleveland, OH 44113

P: (216) 771-8990

F: (216) 771-8992
toddsleggsi@sdolegal net

Counsel for Appellee Health Care Reit, LLC




Saundra Curtis-Patrick (0027907)

Assistant Cuyahoga County Prosecutor
Courts Tower, 9" Floor

1200 Ontario Street

Cleveland, OH 44113

P: (216) 443-7795

F: (216) 443-7602
scurtispatrick@prosecutor.cuvahogacounty.us

Counsel for Appellees Cuyahoga County
Board of Revision and Fiscal Officer

R. Michael DeWine (0009181)
Attorney General

State Office Tower

30 East Broad Street, 17" Floor
Columbus, OH 44113

P: (614) 466-5967

Counsel for the Tax Commissioner of the State
of Ohio



TABLE OF CONTENTS

Page

TABLE OF AUTHORITIES. ......coviviisit oo ii
APPENDIX (oo e iii
STATEMENT OF THE CASE. ..ot oo 1
LAW AND ARGUMENT......ccooioiiiis oo 2

PROPOSITION OF LAW NO. I

THE BOARD OF TAX APPEALS DECISION AND ORDER IS NOT

UNREASONABLE ......ocooiiiiiiiiiiie oo 2

PROPOSITION OF LAW NO. 2

THE BOARD OF TAX APPEALS DECISION AND ORDER IS NOT

UNLAWFUL .o 5
REQUEST FOR ATTORNEY’S FEES FOR A FRIVOLOUS APPEAL. ... 8
CONCLUSION. ... 9
CERTIFICATE OF SERVICE.....oooviiiiioeoe oo 10




TABLE OF AUTHORITIES

Page
CASES
Chippewa Place Development Co. v. Cuyahoga Cty. Bd. of Revision (Sept. 24, 1993),
BTA No. 91-P-245, unreported. .......oooiiuniii e 4,58
Cuyahoga Cty. Bd. of Revision v. Fodor, 15 Ohio S$t.2d 52, 239 N.E.2d 25 (1968)............ 6
Dublin Senior Community L.P. v. Frankiin Cty. Bd. of Revision (1997),
80 Ohio SE.3A 455, 460.....eoiii i 2,3,6
Elm St., Inc. v. Cuyahoga County Bd. of Revision, BTA No. 2008-A-1095, 2011 Ohio Tax
LEXIS 1185 (June 14, 2011)c..uni i 4
Harbor Court Limited Partnership v. Cuyahoga Cty. Bd. of Revision, et al.,
BTA Case No. 92-T-1054, decided June 10, 1994 ... 2,4,5, 8
Howard v. Cuyahoga County Bd. of Revision (1990), 53 Ohio 3d 233 ...vveverenoee 7
Natl. Church Residence v. Licking Cty. Bd. of Revision, 73 Ohio St.3d 397,398, 653 N.E.2d 240
(10 e 6
Olmsted Falls Board of Education v. Cuyahoga County Bd. of Revision, 122 Ohio St.3d 131,
2009-ORI0-2461.....00iitiiiiii i 4
STATUTES
Revised Code Section 5701.03. .00 5
Revised Code Section 5717.04. . c.o.oivi i 1
RULES
S.CLPrac. Ro4.03 oo 8

i




APPENDIX

Page
Ohio Board of Tax Appeals Decision and Order.............ccoooeviiiiir 1
Chippewa Place Development Co. v. Cuyahoga Cty. Bd, of Revision (Sept. 24, 1993), BTA No.
F1-P-245, unreported. ....vun i 13
Harbor Court Limited Partnership v. Cuyahoga Cty. Bd. of Revision, et dl.,
BTA Case No. 92-T-1054, decided June 10, 1994.........cooiiiiiiiii e 19
R 70003 e 9
RoCSTITOA e e 10
S.CPrac. RoA.03.. 12

i



STATEMENT OF THE CASE

This is a 2007 real property tax appeal involving an assisted living facility located in
Cuyahoga County, Ohio. The Record in the appeal establishes that the operation of an assisted
living facility involves the provision of non-real estate services (meals, nursing services and
physical therapy, etc.) that generate income that is not attributable to the real estate. The
Appellant’s own expert recognized this in his testimony before the Ohio Board of Tax Appeals.
Supp. at pages 566 through 571 (Transcript at pages 158-163). The operator of the assisted
living facility pays CAT tax on the income derived from these non-real estate services. The
Board of Tax Appeals decision and order discusses the case law that has developed involving the
separation of real estate and non-real estate income in assessing real property in Ohio. Board of
Tax Appeals decision and order at page 5. The Board of Tax Appeals made factual findings in
its decision that are supported by the Record in this appeal. Board of Tax Appeals decision and
order at page 7. The Board’s factual findings are not contradicted by any evidence in the appeal.
After reviewing the evidence in the appeal, and the applicable case law involving the separation
of non-real estate income in valuing properties that have business components that generate non-
real estate income, the Board of Tax Appeals issued an order that does not contradict that case
law. The standard of review in this appeal is whether the Board of Tax Appeals decision and
order is unreasonable and unlawful. See R.C. 5717.04.

The Appellant has raised twenty-three (23) errors with respect to the Board of Tax
Appeals decision and order. The Board of Tax Appeals order, excluding the cover page, is seven
(7) pages long. The Appellant’s appeal raises over three (3) assignments per page. But more
importantly, the Appellant has failed to show that the Board of Tax Appeals decision and order is

unreasonable and unlawful,



The decision and order of the Ohio Board of Tax Appeals should be affirmed in this

appeal.

LAW AND ARGUMENT

PROPOSITION OF LAW NO. 1

THE BOARD OF TAX APPEALS DECISION AND ORDER IS NOT
UNREASONABLE.

The property is operated as an assisted living facility. The property owner provided the
Board of Revision and Board of Tax Appeals with a copy of the Board of Tax Appeals decision
in Harbor Court Limited Partnership v. Cuyahoga Cty. Bd. of Revision, ¢t al., BTA Case No. 92-
T-1054, decided June 10, 1994, where the comparison of assisted living facilities to apartment
projects for purposes of valuing the real estate and avoiding the taxation of non-real estate
income and assets was approved. This methodology was followed by the owner’s appraiser,
Rick Racek, in his appraisal before the Board of Revision, Supp. at pages 107-157, and the
Board of Tax Appeals, Supp. at pages 158-236. The methodology was not followed by the
Appellant Board of Education’s appraiser, Charles Ritley, which is why the values by the
appraisers differ by $2,300,000. Mr. Ritley admitted in his testimony before the Board of Tax
Appeals that he included income from meals, physical therapy and nursing services in his
income approach and that he did not have sufficient data to extract it from the data in his sales
comparison approach. Supp. at pages 300, 327 and 566 (Transcript at page 158) through 573
(Transcript at page 165). As a result, the Board of Education’s appraisal runs afoul of Dublin
Senior Community L.P. v. Franklin Cty. Bd. of Revision (1997), 80 Ohio St.3d 455, 460 (a copy
was submitted to the Board of Tax Appeals at the hearing as Appellant’s Exhibit 3), which
requires that only the real estate be valued in an appraisal, “[a] valuation which includes business

income is not acceptable for real estate valuation purposes”. The case is discussed in Footnote 2



of the Board of Tax Appeals decision and order at page 5. As a result, the Board of Education’s
appraisal by Charles Ritley cannot be used to determine value in this appeal because it includes
business (non-real estate) income as prohibited by the courl in Dublin Senior Community L.P.
discussed above. The Appellant’s argument under its Proposition of Law No. II ignores the
testimony of its own appraiser. The Appellant’s appraiser acknowledged that his valuation of the
property captures non-real estate value. Supp. at pages 300, 327, 566 (Transcript at page 158)
through 575 (Transcript at page 165). His projection of net income includes the net income from
the provision of non-real estate services.

The Board of Education criticized the owner’s appraisal by Rick Racek because they
contend that an apartment use would not be allowed under the zoning code. The Board of
Education confuses the utilization of a methodology approved by the case law to avoid the
taxation of non-real estate income and assets with the requirement that the highest and best use
conclusion in an appraisal for real property tax purposes be consistent with the zoning as of the
tax lien date. A valuation methodology used to isolate real estate value does not ignore the
zoning on the property, and the zoning codes should be used to prohibit a methodology used to
isolate real estate value. Focusing on pure real estate (apartment) rents allows an appraiser to
avoid including non-real estate income in the value of the real estate. In addition, there is no
evidence in the record that major renovations to the property would be required in order to
convert the property from an assisted living facility to an apartment complex as the Appellant
claims at page 10 of its brief. And their citation to page 207 in the Supplement does not support
this assertion. In his appraisal before the Board of Revision (Supp. at page 115), Mr. Racek
clearly states the reason for his comparison of the subject property to apartments and

acknowledges that the existing assisted living facility is the highest and best use of the property.
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This is consistent with the Harbor Court decision by the Board of Tax Appeals discussed above
and submitted to the Board of Revision. His conclusion in his appraisal before the Board of Tax
Appeals of “continued use in an apartment capacity” (Supp. at page 187) is carried over to his
discussion of the business income aspects of the assisted living facility and his valuation of the
real estate only. (Supp. at pages 188-189). See also Chippewa Place Development Co. v.
Cuyahoga Cty. Bd. of Revision {Sept. 24, 1993), BTA No. 91-P-245, unreported. Mr. Racek’s
desire to exclude going concern value in this appraisal influenced his choice of data. Supp at
page 511 (Transcript at page 103). The Board of Tax Appeals decision and order adopting his
opinion of value is not unreasonable or unlawful.

Beginning af page 10 in its brief, the Appellant recapitulates its Board of Tax Appeals
criticisms of Mr. Racek’s appraisal report. These same criticisms, which run through page 14,
were raised at the Board of Tax Appeals. Their reiteration here does not show that the Board of
Tax Appeals decision and order was unreasonable and unlawful. The Board of Tax Appeals is
the finder of fact and is granted wide discretion in giving weight to expert testimony. Similarly,
whether Elm St., Inc. v. Cuyahoga County Bd. of Revision, BTA No. 2008-A-1095, 2011 Ohio
Tax LEXIS 1185 (June 14, 2011) was incorrectly decided is not something that can be corrected
in this appeal. Each tax year and appeal stands on its own record. See Olmsted Falls Board of
Education v. Cuyahoga County Bd. of Revision, 122 Ohio St.3d 131, 2009-Ohio-2461. (Board of
Tax Appeals decision and order adopting an appraisal previously rejected in an earlier tax year
decision and order not held to be unreasonable and unlawful, consistency docirine rejected).

Mr. Racek did not rely on the cost approach in valuing the subject property. Supp. at
page 224. Mr. Ritley (the Appellant’s appraiser) gave greatest weight to the income approach to

value. Supp. at page 309. The Appellant’s arguments regarding the cost approach are not



relevant in addressing the Board of Tax Appeals decision and order in this appeal. The
Appellant’s appraiser acknowledged that this cost approach captured the emergency call buttons,
hand rails, and other fixtures that would constitute business fixtures under R. C. 5701.03. Supp
at pages 589-590. (Transcript at pages 181-182). The Appellant’s Propositions of Law 1, I and
11 have no merit.

As discussed above and below, the Board of Tax Appeals findings with respect to the
October 2004 sale of the property are amply supported in the record. The Appellant’s own
appraiser in his testimony supports the Board of Tax Appeals findings. The Appellant’s
Proposition of Law 1V has no merit.

The only competent and probative evidence in the record in this appeal on the value of
the real estate only as of January 1, 2007 is the appraisal report of Rick Racek setting forth a
value of $3.100,000 for the property as of January 1, 2007. The Board of Tax Appeals decision
and order based on this evidence is not unreasonable.

PROPOSITION OF LAW NO. 2

THE BOARD OF TAX APPEALS DECISION AND ORDER IS NOT
UNLAWFUL.

The Board of Tax Appeals in the Harbor Court and Chippewa Place cases has developed
an analysis to eliminate non-real estate value in assessing assisted living facilities. That analysis
or approach has not been shown to be unreasonable or unlawful. Appellant offers no reasonable
or lawful alternative in the evidence that it submitted in the case, or in this appeal.

The use of an apartment project analysis (rents and expenses) in valuing the real estate is
not prohibited by the zoning on the property. The Board of Tax Appeals followed its decisions
in Harbor Court and Chippewa Place which have been on the books since the early 1990°s.

Stare decisis has not been violated in this case. The Board of Tax Appeals has made a factual



finding that apartment buildings are comparable to assisted living facilities in terms of valuing
the real estate. This finding is not unreasonable and it is not unlawful. Because the true value of
property is a “question of fact, the determination of which is primarily within the province of the
taxing authorities,” the Court has held that it will “not disturb a decision of the Board of Tax
Appeals with respect to such valuation unless it affirmatively appears from the record that such
decision is unreasonable or unlawful.” Cuyahoga Cty. Bd. of Revision v. Fodor, 15 Ohio St.2d
52,239 N.E.2d 25 (1968), syllabus. Moreover, because the Board of Tax Appeals as the finder
of fact has “wide discretion in granting weight to evidence and credibility to witnesses,” the
Court will not reverse the Board of Tax Appeals determination of evidentiary weight and
credibility “unless it finds an abuse of this discretion.” Natl. Church Residence v. Licking Cty.
Bd. of Revision, 73 Ohio St.3d 397, 398, 653 N.E.2d 240 (1995).

The rent paid for real estate should be consistent regardless of the use of the property.
Non-real estate service income should not be taxed as a component of real estate for property tax
purposes. When using the income approach to value for real estate with an assisted living
component, the income stream from the non-real estate services provided to tenants cannot be
used. See Dublin Senior Community L.P. v. Franklin Cty. Bd. of Revision (1997), 80 Ohio St.3d
455, 460. The Appellant’s appraisal, as acknowledged by the appraiser in his testimony before
the Board of Tax Appeals, valued more than just the real estate. Supp. at pages 300, 327, 566
(Transcript at page 158) through 571 (Transcript at page 163). The Board of Tax Appeals
valuation does not capture non-real estate value and as a result it is lawful. The Appellant’s
suggestion that the 2004 sale of the property is recent and can be used to value the real estate
ignores all of the testimony in this appeal. The Appellant’s appraiser states in his appraisal that

the October 1, 2004 purchase “included both business property and real estate”. Supp. at page



255. This was confirmed by Scott Marshall’s testimony before the Board of Revision. See Supp
at pages 376-408 and Tape of Board of Revision hearing in the Transcript on Appeal filed by the
Cuyahoga County Board of Revision with the Ohio Board of Tax Appeals. The Appellant’s own
appraiser acknowledged that the sale “included a business component in the value”, Supp at page
595 (Transcript at page 187), the sale was not utilized in his appraisal, Supp at page 561
(Transcript at page 153), he testified that the rent under the lease “exceeds what would be a rent
value as of 1-1-07”, Supp at page 603 (Transcript at page 195), and “wouldn’t be reflective of a
fee simple interest as of January 1, 2007, Supp at page 604 {Transcript at page 196). This is
consistent with the testimony of Scott Marshall before the Cuyahoga County Board of Revision
cited by the Board of Tax Appeals in its decision and order at page 3. Mr. Ritley also
acknowledged a change in the market for assisted living facilities caused by the “housing crash
[that] had already begun in 2006”. Supp at page 583 (Transcript at page 155). This evidence
supports the Board of Tax Appeals finding that the 2004 sale was no longer recent. Board of
Tax Appeals decision and order at page 4.

Lastly, the holding in Howard v. Cuyahoga County Bd. of Revision (1990), 53 Ohio 34
233 has not been violated in this case. The basis for the Board of Tax Appeals decision and
order is clear. Board of Tax Appeals decision and order at pages 5-8. The Board of Tax Appeals
does not have to discuss all the evidence in an appeal in order for the decision and order to be
reasonable and lawful, they need only explain “what evidence it considered relevant in reaching
its value determinations.” 1d. at page 197. The Appellant’s Proposition of Law V has no merit.

The Board of Tax Appeals decision and order is not unlawful.



REQUEST FOR ATTORNEY’S FEES FOR A FRIVOLOUS APPFAL

As demonstrated above, the Appellant’s attenipt to use a sale that was not longer recent
and involved more than just real estate, and an appraisal that values more than just the real estate,
to value the real property in this appeal, is in itself unreasonable and unlawful. They have no
legitimate basis 1o contest the Board of Tax Appeals decision and order in this case based upon
the evidence in the record. Pursuant to S. Ct. Prac. R. 4.03, the Appellee submits that the
Appellant’s appeal is not reasonably well-grounded in fact (the facts in the appeal and testimony
of their own expert do not support their claims in this appeal) or warranted by existing law (see
Harbowr Court and Chippewa Place) or a good-faith argument for the extension, modification or
reversal of existing law (they did not, through their expert or in their argument in this appeal,
offer a methodology to value the real estate of assisted living facilities.) Their only argument is
that appraisers should use assisted living sales data in their appraisals. See Appellant’s brief at
the bottom of page 9. Their own appraiser was not able to do this. Supp. at page 572 (Transcript
at page 164). As aresult, the Appellee requests that the Court find that the Appellant’s appeal
is frivolous, and award attorney’s fees and costs against the Appellant in this appeal. The
Appellee will file an accounting of the legal fees and costs in defending this appeal following

oral argument before the Court.



CONCLUSION

For the foregoing reasons, the Appellee Health Care Reit, Inc. respectfully requests that

the Board of Tax Appeals decision and order be affirmed.

Respectfully submitted,

Todd W. Sleggs (00409243
COUNSEL OF RECORD
SLEGGS, DANZINGER & GILL CO., LPA
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Cleveland, OH 44113
P: (216) 771-8990
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These matters came on to be considered by the Board of Tax Appeals

upon three separate notices of appeal filed by the above-named parties from a decision
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of the Cuyahoga County Board of Revision. In said decision, the board of revision

determined the taxable value of the subject real property for tax year 2007.

The matters were submiited to the Board of Tax Appeals upon the
notices of appeal, the statutory transcript (“S.T.”) certified by the Cuyahoga County
Fiscal Officer, the record of this board’s hearing (“H.R.”), and the written legal

arguments submitted by the parties.

The subject property is improved with a 48,648-square feet structure
operated as an assisted living facility, located ‘in the Berea taxing district, and
identified on the fiscal officer’s records as parcel number 373-26-018. The Cuyahoga
County Fiscal Officer found the true and taxable values of the subject property for tax

year 2007 to be as follows:

TRUE VALUE TAXABLE VALUE

Land $1,676,600 $ 586,800
Building $7,063,400 $2,472,200
Total $8,740,000 $3,059,000

In March 2008 the property owner (“Health Care”) filed a complaint
against the valuation of real property requesting a decrease in the subject property’s
total true value to $5,400,000." S.T., Ex. A. The board of education (“BOE™)
thereafter filed a countercomplaint in support of the fiscal officer’s valuation. S.T.,
Ex. B. Both parties were represented at the board of revision hearing. In support of its
requested decrease, Health Care presented the appraisal report and testimony of Rick

Racek, Jr., MAL who opined a value of $3,100,000 for the subject property as of tax

! Health Care amended its complaint at the board of revision hearing to request a value of $3,100,000,
consistent with its appraiser’s opinion of value. S.T., audio recording,



lien date. Mr. Racek explained that he compared the subject property to conventional
apartments to prevent valuing any business income associated with the property.
Health Care also presented the testimony of Scott Marshall, an employee of the
property manager, Emeritus Assisted Living, who indicated that, although the property
sold in October 2004 for $8,740,000, the sale included assefs beyond the real estate
(i.e., the licenses, trademarks, contracts, etc.). Mr. Marshall also testified that
Emeritus managed the property both before and after the October 2004 sale, and leases

the entire facility, including the real estate, from Health Care. 8.7, audio recording,

In support of the fiscal officer’s value, the BOE presented a prior
decision of the board of revision relating to tax year 2006 in which the sale price was
accepted as the best evidence of the property’s value. Counsel for the BOE also
presented information regarding the sale of an assisted living facility; she asserted that
the sale price of this facility supported the fiscal officer’s valuation of the subject. She
argued that Mr. Racek’s comparison of the subject property to conventional
apartments is inappropriate given the restrictions on who may reside in the subject
property, the lack of a complete kitchen in the subject’s units, and the large amount of
comimon space in the sﬁbject. S.T., audio recording. After considering the evidence
presented, the Cuyahoga County Board of Revision (“BOR”) decided that no change

in value was warranted. Both parties thereafter appealed to this board.

We begin by noting that a party who asserts a right to an increase or
decrease in the value of real property has the burden to prove the right to the value

asserted. Cleveland Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision (1994), 68 Ohio



St.3d 336; Crow v. Cuyahoga Cty. Bd. of Revision (1990), 50 Ohio St.3d 55; Mentor
Exempted Village Bd. of Edn. v. Lake Cty. Bd. of Revision (1988), 37 Ohio St.3d 318.
Consequently, it is incumbent upon an appellant challenging the decision of a board of
revision to come forward and offer evidence which demonstrates its right to the value
sought. Cleveland Bd. of Edn., supra; Springfield Local Bd. of Edn. v. Summit Cty. Bd.
of Revision (1994), 68 Oﬂio St.3d 493. Once an appellant has presented competent
and probative evidence of value, other parties asserting a different value then have a
corresponding burden of providing sufficient evidence to rebut the appellant’s
evidence. Springfield Local Bd. of Edn., supra; Mentor Exempted Village Bd. of Edn.,

supra.

When determining value, it has long been held by the Supreme Court
that “the best evidence of ‘true value in money’ of real property is an actual, recent
sale of the property in an arm’s-length transaction.” Conalco v. Bd. of Revision
(1977), 50 Ohio St.2d 129. See, also, Berea City School Dist. Bd. of Edn. v. Cuyahoga
Cty. Bd. of Revision, 106 Ohio St.3d 269, 2005-0hio-4979. The most recent sale of
the subject property occurred in October 2004, twenty-six months prior to the tax lien
date. Although we acknowledge that whether a sale is sufficiently “recent” to or too
“remote” from tax lien date to qualify as the “best evidence” of value is not decided
exclusively upon temporal proximity, see Worthington City Schools Bd. of Edn. v.
Franklin Cty. Bd. of Revision, 124 Ohio St.3d 27, 2009-Ohio-5932, at 32, we find the

October 2004 sale of ,the subject property is too remote from the tax lien date in this



matter. Moreover, we find insufficient evidence in the record about the circumstances

of the sale.

On appeal, both parties have presented appraisals of the property. At the
outset, we note that this board has previously addressed the appraisal of assisted living
facilities. Most recently, in Elm St., Inc. v. Cuyahoga Cty. Bd. of Revision (June 14,
2011), BTA No. 2008-A-1095, unreported, we notedwthat “in determining the real
property valuation of a congregate care facility, we have routinely relied upon
appraisal information utilizing a comparison to conventional apartment buildings since
Cthpewd Place Dev. Co. v. Cuyahoga Cty. Bd. of Revision (Sept. 24, 1993), BTA No.
1991-P-245, unreported.” In that case, we»stated that comparison to “other congregate
care facilities poses the problem of commingling the business operations conducted on

the premises with the real estate, itself,™ Chippewa Place, supra.

In support of its requested valuation, Health Care once again presented
the report and testimony of Rick Racek, Jr. HR., Ex. 2. Mr. Racek expanded the

report he had prepared for the BOR to include three additional comparable sales of

* As the Supreme Court explained in Dublin Senior Cmty. Ltd, Partmership v. Franklin Cty. Bd. of
Revision (1997), 80 Ohio St.3d 455, 460: “The property being valued is a congregate care center that
comprises a combination of real estate and business activities. Dublin charges for such services as
food and housekeeping; these are business activities. It also charges rental for the apartments; that is a
real estate activity. Each activity has separate expenses. In a valuation of only the real estate, the two
activities must be kept separate. The separate of the income and expenses is important not only when
determining net income, but also when considering a comparison of the sale prices of comparable
facilities.” Likewise, in Chippewa Place, supra, we stated: “In an ideal world, we would have one or
more similar congregate care facilities within the same community to compare with [the subject
property]. They would have similar features and amenities, and be located within and subject to the
market influences of the same community. Ideally, they would provide recent sales data for our
comparison. Even so, we would still be required to separate the real estate characteristics and the
physical features of the property (and the income and expenses pertaining thereto), from the actual
business conducted on the premises. Dinner Bell Meats, Inc. v. Cuyahoga Cty. Bd. of Revision
[(1984), 12 Ohio St.3d 2701.”



conventional apartment properties “to try to bracket the subject in terms of size, age,
location, things of that nature,” two additional rent survey properties that had units
“that were possibly similar in size or similar in utility to what the units are in” the
subject property, three additional expense comparables, and two additional land sales.
H.R. at 18-19, 23, 25-26. He also completed a cost approach to value, which indicated
a value of $3,030,000. H.R., Ex. 2 at 51. However, the additions to his report did not

alter his final opinion of value of $3,100,000. HLR. at 18, 31.

The BOE presented the report and testimony of Charles M. Ritley, a
state certified real estate appraiser. Unlike Mr. Racek, Mr. Ritley compared the
subject property to other assisted living facilities. He indicated that he did consider an
approach similar to Mr. Racek’s; however, given the size of the units compared to
conventional apartments and the lack of amenities he did not find comparison to
conventional apartments appropriate. Id. at 138-139. In addition, he noted that the
property’s current zoning restriction limits its use to senior residential use.> As such,
he indicated the highest and best use for the property as improved is continued use as

an assisted living facility. Id. at 119-122.

Mr. Ritley used all three approaches to value in his report; however, he
relied primarily on the income approach with support from the sales comparison and
cost approaches. In his income approach, he estimated a net operating income for the

subject of $576,372 using the subject’s 2012 rents adjusted “for market conditions at

3 Th_rdugh direct éxéminétion, M, Ritley testified that the subject propei‘ty’é zoning classification is
““Senior Residential/Life Care District,” which restricts rental to individials who are 60 years of age or
older. HR. at 119-122. See also, H.R., Ex. C.



the effective date,” less a vacancy rate of 6% and expenses.’ H.R., Ex. A at67. The
report does not indicate the source of the expenses; however, we note that the expense
amount used in his pro forma approximates the actual expenses for the subject in 2007
and 2008. Id. at 66. He then capitalized the net operating income at & rate of 10.7%,
based on the mortgage-equity band of investment model and a tax additur, to arrive at
a final value conclusion using the income approach of $5,400,000. Reconciling this
value with the values concluded to using the cost approach and sales approach
(utilizing sales of comparable assisted living facility properties), both $5,800,000, Mr.

Ritley opined a value of $5,500,000 less $100,000 of chattel. 1d. at 76.

The BOE argues that Mr. Racek’s approach to valuing the subject
property, i.e. by comparison to conventional apartments, is inappropriate. However,
Mr, Racek made adjustments to each of the sale and rent comparables used 6’(0 account
for the differences in amenities and size of the units. H.R., Ex. 1 at 41-42, In addition,
he considered the “relatively small size and number of residential units” within the
subject property, “as well as the significant amount of common areas” in estimating

operating expenses. Id. at 47,

By comparison, Mr. Ritley acknowledged in his report that, in using the
sales of other assisted living facilities as comparables, “it was still difficult to

understand what is included in the sale price relative to the large business value

* Mr. Ritley identified five rent comparables, which he believes indicate “that the rental rates for the
subject property [from 2012 and adjusted for market conditions to the tax lien date] *** represent the
most likely rents acceptable to the market as of the effective date of this appraisal,” HR., Ex. A at 74.
The rent comparables are all operated as assisted living facilities.

> While the subject’s actual vacancy rate for 2007 was reported to be 20% to 25%, it experienced only
5% vacancy in 2012. . Mr. Ritley stated in his report that he believed the 2007 rents “were to[sic]
high,” and that “current rents are line with market rents.” H.R., Ex. A at 65.



component of many sales,” making adjustments for non-quantifiable differences
“questionable.”® H.R., Ex. A at 53. He also acknowledged that the comparables used
in both his sales comparisoﬁ and income approaches to value offer different levels and
types of service, H.R. at 159. However, in conducting his income approach, upon
which he placed primary emphasis, he simply compared the subject’s actual 2012

rental rates to the rents charged by the comparables. H.R., Ex. A at 74.

Based upon the foregoing, we find Mr. Racek’s opinion of value more
persuasive. Accordingly, we find the value of the subject property as of January 1,

2007, shaﬂ be $3,100,000, as allocated by Mr. Racek as follows:

TRUE VALUE  TAXABLE VALUE

Land $ 516,000 $ 180,600
Building . $2,584,000 $ 904,400

Total $3,100,000 $1,085,000

It is the order of the Board of Tax Appeals that the Cuyahoga County
Fiscal Officer list and assess the subject real property in conformity with this decision

and order.

[ hereby certify the foregoing to be a true and
complete copy of the action taken by the
Board of Tax Appeals of the State of Ohio
and entered upon its journal this day, with
respect to the captioned matter.

g . °
Vi
Jim Wﬁ%&m&a{ Chairperson

¢ We note that Mr. Ritley made a $1,000,000 adjustment to sale comparable number 4, which appears
to have sold through foreclosure proceedings, for the “conditions of sale.” H.R., Ex. A at 60.
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Ohio Statutes
Title 57. TAXATION
Chapter 5701, DEFINITIONS

includes all legisiation fifed with the Secretary of State's Office through 6/28/2013

§ 5701.03. Personal property and business fixture defined

As used in Title LVl [S7] of the Revised Code:

{A) "Personal property” includes every tangible thing that is the subject of ownership, whether animate or inanimate,
including a business fixture, and that does not constitute real property as defined in section 5701.02 of the
Revised Code. "Personal property" also includes every share, portion, right, or interest, either legal or equitable, in
and to every ship, vessel, or boat, used or designed to be used in business either exclusively or partially in
navigating any of the waters within or bordering on this state, whether such ship, vessel, or boat is within the
Jurisdiction of this state or elsewhere. "Personal property” does not include money as defiried in section 5701.04
of the Revised Code, motor vehicles registered by the owner thereof, electricity, or, for purposes of any tax levied
on personal propérty, patterns, jigs, dies, or drawings that are held for use and not for sale in the ordinary course
of business, except ta the extent that the value of the electricity, patterns, jigs, dies, or drawings is included in the
valuation of inventory produced for sale.

{B) "Business fixture" means an item af tangible personal property that has become permanently attached or affixed
to the land or to a building, structure, or improvement, and that primarily benefits the business conducted by the
occupant on the premises and not the realty, "Business fixture® includes, but is not limited to, machinery,
equipment, signs, storage bins and tanks, whether above or below ground, and broadcasting, transportation,
transmission, and distribution systems, whether above or below ground. "Business fixture” also means those
portions of buildings, structures, and improvements that are specially designed, constructed, and used for the
business conducted in the building, structure, or improvement, including, but not limited to, foundations and
supports for machinery and equipment. "Business fixture” does not include fixtures that are common to buildings,
including, but not limited to, heating, ventilation, and air conditioning systems primarily used to control the
environment for people or animals, tanks, towers, and lines for potable water or water for fire contral, electrical
and communication lines, and other fixtures that primarily benefit the reaity and not the business conducted by
the occupant on the premises,

Cite as R.C. § 5701.03

History. Effective Date: 10-05-1999
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Ohio Statutes
Title 57. TAXATION
Chapter 5717. APPEALS

Includes all legistation filed with the Secretary of State's Office through 6/28/2013

§ 5717.04. Appeal from decision of board of tax appeals to supreme court - parties who may appeal - certification

The proceeding to obtain a reversal, vacation, or modification of a decision of the board of tax appeals shall be by
appeal to the supreme court or the court of appeals for the county in which the property taxed is situate or in which the
taxpayer resides. If the taxpayer is d corporation, then the proceeding to obtain such reversal, vacation, or modification
shall be by appeal to the supreme court or to the court of appeals for the county in which the property taxed is situate,
or the county of residence of the agent for service of process, tax notices, or demands, o the county in which the
corporation has its principal place of business. In all other instances, the proceeding to obtain such reversal, vacation, or
modification shall be by appeal to the court of appeals for Franklin county.

Appeals from decisions of the board determining appeals from decisions of county hoards of revision may be instituted
by any of the persons who were parties to the appeal before the board of tax appeals, by the person in whose name the
property involved in the appeal is fisted or sought to be listed, if such person was not a party to the appeal before the
board of tax appeals, or by the county auditor of the county in which the property involved in the appeal is located.

Appeals from decisions of the board of tax appeals determining appeals from final determinations by the tax
commissioner of any preliminary, amended, ar final tax assessments, reassessments, valuations, determinations,
findings, computations, or orders made by the commissiener may be instituted by any of the persons who were parties
to the appeal or application before the hoard, by the person in whose name the praperty is listed or sought to be listed,
if the decision appealed from determines the valuation or liability of property for taxation and if any such person was
Aot a party to the appeal or application before the board, by the taxpayer or any other person to whom the decision of
the board appealed from was by faw required to be sent, by the director of budget and management if the revenue
affected by the decision of the board appealed from would accrue primarily to the state treasury, by the county auditor
of the county to the undivided general tax funds of which the revenues affected by the decision of the board appealed
from would primarily accrue, or by the tax commissioner.

Appeals from decisions of the board upon all other appeals or applications filed with and determined by the board may
be instituted by any of the persons who were parties to such appeal or application before the board, by any persons to
whom the decision of the board appealed from was by law required to be sent, or by any other person to whom the
board sent the decision appealed from, as authorized by section 5717.03 of the Revised Code.

Such’ appeals shall be taken within thirty days after the date of the entry of the decision of the board on the journal of its
proceedings, as provided by such section, by the filing by appellant of a notice of appeal with the court to which the
appeal is taken and the board. If a timely notice of appeal is filed by a party, any othér party may file a notice of appeal
within ten days of the date on which the first notice of appeal was filed or within the time otherwise prescribed in this
section, whichever is fater. A notice of appeal shall set forth the decision of the board appealed from and the errors
therein complained of. Proof of the filing of such notice with the board shall be filed with the court to which the appeal is
being taken. The court in which notice of appeal is first filed shall have exclusive jurisdiction of the appeal.

In alt such appeals the tax commissioher or alf persons to whom the decision of the board appealed from is required by
such section to be sent, other than the appeliant, shall be made appellees. Unless waived, notice of the appeal shall be
served upon all appellees by certified mail. The prosecuting attorney shall represent the county auditor in any such
appeal in which the auditor is a party.

The board, upon written demand filed by an appellant, shall within thirty days after the filing of such demand file with
the court to which the appeal is being taken a certified transcript of the record of the praceedings of the board
pertaining to the decision complained of and the evidence considered by the board in making such decision,.

-10-
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if upon hearing and consideration of such record and evidence the court decides that the decision of the board appealed
from is reasonable and lawful it shalt affirm the same, but if the court decides that such decision of the board is
unreasonable or unlawful, the court shail reverse and vacate the decision or modify it and enter final judgmentin
accordance with such modification.

The clerk of the court shall certify the judgment of the court to the board, which shall certify such judament to such
public officials or take such other action in connection therewith as is required to give effect to the decision. The
“taxpayer” includes any person required to return any-property for taxation.

Any party to the appeal shall have the right to appeal from the judgment of the court of appeals on questions of law, as
in other cases,

Cite as R.C. § 5717.04

History. Amended by 128th General AssemblyFile No.9,HB 1, §101.01, eff. 10/16/2009.

Effective Date: 10-05-1987
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RULES 4.02-4.03

S.Ct.Prac.R. 4.02.  Request for Mediation.

Except in a criminal appeal or a case related to the practice of law, a party may file a motion to refer the
case to mediation pursuant to S.Ct.Prac.R. 19.01. The Clerk of the Supreme Court shall refuse to file a
motion to refer a criminal appeal or a case related to the practice of law to mediation.

Effective Date: January 1, 2010
Amended:; January 1, 2013

S.Ct.PracR.4.03.  Frivolous Actions; Sanctions; Vexatious Litigators.

(A)

®)

Supreme Court sanction

If the Supreme Court, sua sponte or on motion by a party, determines that an appeal or other action
is frivolous or is prosecuted for delay, harassment, or any other improper purpose, it may impose
appropriate sanctions on the person who signed the appeal or action, a represented party, or both.
The sanctions may include an award to the opposing party of reasonable expenses, reasonable
attorney fees, costs or double costs, or any other sanction thé Supreme Court considers just. An
appeal or other action shall be considered frivolous if it is not reasonably well-grounded in fact or
warranted by existing law or a good-faith argument for the extension, modification, or reversal of

existing law.
Vexatious litigator

If a party habitually, persistently, and without reasonable cause engages in frivolous conduct under
division (A) of this rule, the Supreme Court may, sua sponte or on motion by a party, find the party
to be a vexatious litigator. If the Supreme Court determines that a party is a vexatious litigator
under division (A) of this rule, the court may impose filing restrictions on the party. The restrictions
may include prohibiting the party from continuing or instituting legal proceedings in the Supreme
Court without first obtaining leave, prohibiting the filing of actions in the Supreme Court without
the filing fee or security for costs required by S.Ct.Prac.R. 3.04 and 3.05, or any other restriction
the Supreme Court considers just.

Effective Date: June 1, 1994
Amended: April 1, 1996; April 28, 1997: July 1,2004; October 1, 2005; January 1, 2008: January 1, 2010;

January 1, 2013

26

Tre SuprEmME COURT of Omio ® 2013 Rules of Practice
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of the foregoing decisions in Snyder v. Bd. of
Revision (May 1, 1982), B.T.A. Case No.
91-C-566, unreported, and Tollis v. Bd. of
Hevision (Sept. 25, 1982), B.T.A. Case No.
91-K-589, et seq., unreported.

A county board of revision is charged with
the statutory obligation to hear properly

filed complaints regarding the county audi-

tor’s valuation of real property, and to
thereafter determine the appropriate value
of that property for tax purposes. Cleveland
Bd. of Edn., supra; Reese Investments,
supra; Columbus Bd. of Edn.,, supra, 1t is
proper, and in fact statutorily mandated
then, that a county board of revision only
dismiss a complaint on jurisdictional
grounds, such as when a complaint has not
been timely filed.! See R.C. 5715.19. When a
county board of revision dismisses a com-
plaint, it does not review the evidence
before it relating to the valuation of the
subject property or make a determination of
value,

The specific issue here is the effect of the
voluntary dismissal of a complaint before
hearing by the board of revision. The appel-
lant argues before this Board that a
valuntary dismissal is not an adjudication of
value for any tax vear within the triennial
period. The appellant then likens these pro-
ceedings to 3 voluntary dismissal under the
Civil Rules, Rule 41, which reads, in perti-
nent part, as follows: :

(1) By plaintiff; by stipulation. Sub-
ject to the provisions of Rule 23(E) and
Rule 66, an action may be dismissed by
the plaintiff without order of court (a) by
filing a notice of dismissal at any time

before the commencement of trial unless a
counterclaim which cannot remain pend-
ing for independent adjudication by the
court has been served by the defendant or
(b) by filing a stipulation of dismissal
signed by all parties who have appeared in
the action. Unless otherwise stated in the
notice of dismissal or stipulation, the dis-
missal is without prejudice, except
that a notice of dismissal operates as an
adjudication upon the merits when filed
by a plaintiff who has once dismissed in
any court, an action based on or including
the same claim. (emphasis added)

We are inclined to the view that the Iimi-
tation of successive complaints in R,C.
5715.19(AX2) is intended to preclude the ne-
cessity for hearing and adjudication of value
for the same real property by hoards of revi-
sion within the same triennial period. Ad-
ministrative economy Is achieved bui a
party is afforded a determination of value
within the interim period. Thus, by virtue
of the voluntary dismissal before hearing,
there has not been an adjudication of value
of the subject real property upon the com-
plaint filed for the tax year 1988. No
prejudice should result from the action of
the appellant in the voluntary dismissal of
the earlier complaint.

For the foregoing reasons, the Board de.
termines that the Motion for Remand must
be, and hereby is, granted. It is hereby Or-
dered that this matter is remanded to the
Cuyahoga County Board of Revision for
hearing and a determination of the value of

the subject real property.

[1401-7686] Chippewa Place Development Co. v. Cuyahoga County Board of

Revision, et al.

Ohie Board of T'ax Appeals, No. 91-P-245, Septernber 24, 1993.

Property—-—~Valuation—~Federally assisted congregate care facility.—A senior
citizen congregate care facility was entitled to a reduction in its property tax
valuation because the county’s appraisal was not reliable. The property con-
sisted of a 102-unit apartment-type complex that provided limited nursing care,
one daily meal, and certain services to the residents. The individual apartment
units were substantially the same as conventional apartments, and the tenants
were able to cook most of thejr meals and otherwise provide for themselves,
The county’s market-data appraisal consisted exclusively of comparisons of the
broperty with other congregate care facilities. As a result of the differences and
variations among the properties selected for comparison, adjustments to the
sales data were made. The Board of Tax Appeals rejected the county’s appraisal

UIn that instance, jurisdiction was never prop-
erly vested in the county board of revision,

Ohio Fax Reports

T401-766
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Sleggs, Cleveland, Ohjg, For appelleeé: Stéphanie Tabbs J ones, Cuyahoga County Prosecut-
ing Attorney, by Wiltiam . Day, Assistant Prosecuting Attorney, Cleveland, Ohio.
Certified by JORNSON, Chairman, . ' ’
Decision apg Order - its Property has beep impraperly valued,

This matter js before the Board of Tay Upon Feview, we concur, )
Appeals upon g Notice of Appeal pursuant to . Chippewa Place js a 102-unit federally ag.
R.C. 5717.01. Appellant seeks a reduction in sisted senior citizen housing project. It was
the assessed valuation of jig 102 unit “cop. constructed in 1987 as a “congregate care”
gregate care” facility in Brecksville, Ohio, facility, A congregate care facility is pot a
for the 1989 tax year. The matter hag been nursing home, Rather, it is apartment-like
submitted to the Boarg for its decision baseq senior citizen housing, which i designed to
upon the Notice of Appeal, the Statutory Provide only limited care to its tenants.
Transcript, the legal memoranda submitted (R~13, 14.) Some meals are served to the
by counsel for the respective parties, and the tenants, Generally, ope meal per day jg pro-
record of Proceedings of the de nove hearing  vided, Other services are ajgo provided,
conducted hy the Board of Tay Appeals on However, the individual apartment units
Mareh 16, 1992, ' are substantially the same 35 conventiona]

The values found by the Cuy. ahoga County most of their own meals and otherwige pro-
ud_ltp and the Cuyahoga C_oqnty Board of vide for themselves, There are g9 one-bed-
Rev:_smn, and the values claimed by Appel- room apartments, and 33 two-bedroom

lant in its Notice of Appeal, are g f, oliows: apartments. Althougl anurse is continually
Cuyahoga County Auditor:! present, a congreg_atti: care féz_cilit;; ne]ed not
‘ . . Procure any partieg ar medical facility o
Iﬁ&i@g Taxable Value nursing home?icense.from the state to oper.
Land $_ 535510 $ 187430 ate. (R—14, 114) Ap examination of the
Building 3,045,000 1,765,750 interior and exterior pictures provided
Total $5,580,510 $1,953,180 within the respective appraigal reports ig
_ . v quite helpful, T €y support Appeliant’s con
Cuyahoga County Board of Revision: ytentig;n t:,hapI th;z physicalt _Iayolut a;ld fdesi%n
IS quite similar 10 conven onal multi-fami
True Value E‘i@%‘}f apartment buildings, The floor plans in the
Land $ 535,510 $ 187430 Chippewa Place brochures algo Support this
Building 2,045,000 _L,765,750 assertion, (St.~—unnumbered pages 19-.21 of
Tota} $5,580,510 $1,953,180 Exhibit 1) :
. L . However, this congregate care facility also
-Appellant: . provides certain Services which are not cus-
True Value  Toxapse Value tomarily associateq with conventional
Land m _3;775’000 © -3partments. In additim} to nursing ang 4
Building 3,100000 1085000 - daily evening meal, Chippewa Place offers
Total . m . ﬁzsm - planned daily actzvmes,.transportation for

-, : shopping and special trips, weekly house.

Appraisal technigue provides the point of keeping, 3 94 hour emergency call System, g

contention for thig appeal. Appellant claims greenhouse, lounges, Library, Bameroom, and

— T

'"The Statutory Transcript transposes the True these figures to ‘conform to their proper
Value and Taxable Valye figures. We have adjusted designations, - - . :

1401-768 ©1984, Commerce Clearing House, Ine.
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TV rooms, (St~unnumbered pages 19-21 of
Exhibit 1) . o .

The county has predicated its appraisal
upon a comparison of other selected congre-
gate care facilities. However, those facilitieg
are sitvated in different communities, far
from the subject property. Some are 80 to
125 miles away from Brecksville, (R.~—90.)
Each provides a different level of service.

One congregate care facility, for example,
might offer orie meal per day, whilé another
may offer three. (R.—j 00.) In some cases ser-
vices were allocated or shared between a
tangregate care operation and a full nursing
home located in the same facility. (R.—103.)
The county’s appraiser testified tax apprais-
als of congregate care facilities are difficult
because the real estate is so closely tied to
the business. It is difficult to separate and
differentiate real estate components from
the business aspects of operating the congre-
gate care facility. ‘ C
* ** typically that sort of real estate is
analyzed with the services included. It’s
typically not analyzed any other way. The
typical investor doesn’t look at it this way,

How rmuch total income can I get out of

this, pure and simple. That’s what

matters. )
* ok A * ko * % %

Again, the business ig very closely tied to

the real estate, so it's difficult to differen-

tiate between the two, , '

(R.—95) (Emphasis added.) ‘
Expenses varied widely between the com-
parables selected, One facility bore expenses
of §11,000 per-apartment unit, while an-
other carried only 34,496 per unit, (R.—102.)
The county’s appraiser was questioned about
this variance; . o

Q. Okay, How do you explain the range,
let’s take No. 7, which also'were 1988 ex-
penses, that range of $4,496 per suite of
Narwooed Apartments, and $11,000 per
suite for Park Creek. What would explain
the difference which is fairly substantial
between those two?
A. There is a lot. One has to do with the
amount of labor that would be included
for all of the amenities, Then, also the real
estate itself. An older piece of real estate
has higher operating expenses, heating, for
example, higher maintenance, things along
that line. Whereas, a more modern facility
from a real estate standpoint should be
cheaper o operate. : .
These have both these expenses. Take
into consideration management’s posture

Ohio Tax Reports

as to how tightly they want to control
expenses, how intensely they want to man-
age this. And also, some of these facilities
were also part of maybe a nursing home
use, where they were able to share dietary
expenses, i C ’

(R.—~102, 103.) (Emphasis added.)

Virtually all of the sales dates utilized in the
county's appraisal are quite notably re-
moved. in time from the tax lien date of
January 1, 1989—one sale by nearly 4 years
{Mayfair Village); two by more than '3 years
(Cottingham and West Park); and one by
more than 21/ years {(Woodview), Appraisal
Report, Appe]lees’ Exhibit F, pages 26, 27.
Only the Park Creek sale was recent, al-
though it, too, is located in a different
community, .

These variations and differences may be
more reflective of the inherent difficulty of
finding comparable congregate care facili-
ties, than the skill, time or effort of the
appraiser. As he, himself, noted:

As far as buildings, our congregate care is

somewhat of a new concept. Frankly,

there are not a lot, of transfers of property
of this type.

(R—73.) (Emphasis added.)

In any évent, as a result of all of the diffey-
ences and variations among the propertips
selected for comparison, 4 significant num.
ber of “adjustments” needed to be made by
the appraiser. Sales that require large or ex-
cessive adjustments can lessen the aceuracy
and objectivity of the appraisal. As noted in
the authoritative handbhook of the American
Institute of Real Estate Appraisers, The Ap-
praisal of Real Fstate: I

When sales comparison analysis is com-
pleted, the appraiser often derives a single
indication of value by reconciling the data.
{ a point estimate of ‘value cannot be
reached due to the searcity or ambiguity of
the data, a range of values may be appro-
priate. In reconciling the indications of
market value, more reliance should be
placed on sales that were transacted clos-
est to the date of the appraisal and those

that are most similar, Sales that require .

large adjustments are generally given less
consideration,

The Appraisal of Real Estate, American
Institute of Real Estate Appraisers, Ninth
Edition, 1987, page 339. (Emphasis added,)

One area dealing with adjustments we find
particularly troublesome concerns the
county’s sales comparison approach; and the
“Gross Income. Multiple Analysis” it em-
ployed. A “gross income multiplier” ig a ra.

T401-766
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tio utilized to compare gross income to price
for purported comparable sales. The
county’s appraisal determined the following
gross income multipliers for the other con-
gregate care facilities it selected for compari-
son with Chippewa Place:
SALES COMPARISON APPROACH:
Gross Income Multiplier Analysis:
Another way of ahalyzing the subject
property relative to other sales is fo com-
pare the multiple of gross income relative
to price. The multiples from the sales are
repeated here for the sake of convenience.

Congregate Care(w /services):

Sale 1- 2.50
Sale 2 417
Sale 3 3.62
Sale § 330

. Average: 3.40

Appraisal, Appellees Exhibit F, page 29.

{Emphasis added.) ’
Despite the fact the other congregate care
facilities averaged 3.40, a gross income mul-
tiplier of 5.40 was actually used to compute
the fair market value of Chippewa Place—
more than any other comparable congregate
care facility selected. The rationale for use
of the 5.40 figure is that “adjustments” were
necessary. Appraisal, Appellee’s Exhibit F,
page 29. When cross-examined as fo this ap-
parent discrepancy, the county's appraiser
acknowledged. he did not include in his ap-
praisal report any information fo suppori
this adjustment. . )

Q. And what—is there any—did you in-

clude any data in your report to support

the increase from 3.4 to 5.4 that you made

on Page 297

A. Not in the report iiself. Again, I have in

my file retained various data for apart-

ments that demonstrated multiple(s] of

* * * gix to eight is appropriate.

(R.—95, 96.} (kmphasis added.)
Thus, it appears the 5.40 gross income multi-
plier was actually obtained from compari-
sons of Chippewa Place with other
“apartment buildings”—not the congregate
eare facilities that were selected for compar-
ison. In any event, the methodology em-
ployed is unclear, since 1t has not been
included in the appraisal report.

A similar area of concern is the methodol-
ogy employed to determine the proper capi-
talization rate. Page 39 of the county’s
appraisal report lists the overall capitaliza-
tion rates for four retirement facilities. It
also lsts the capitalization rates for 8 nurs-
ing homes. {See also R.—104 to.110.) After

1 401-766

listing these capitalization rates, the report
concludes a 10.75% rate is appropriate for
Chippewa Place. However, no explanation
appears in the report as to how this conelu-
sion was reached. We are unable to discern
what mathematical relationship, if any, the
10.75% capitalization rate selected for Chip-
pewa Place has to the retirement facilities
and nursing homes presented in the study.
From the appraiser’s testimony, we are ad-
vised in a very general way that some sys-
tem of “adjustment” was utilized to weigh
certain factors concerning one or more of
these proposed comparable facilities in order
to arrive at a 10.75 rate. (R.—109.) Once
again, however, the adjustment methodol-

ogy actually employed is unclear, and has.

not been explained or included in the ap-
praisal report. In our view, excessive adjust-
ment to intangible factors, lack of clarity as
to methodology, use of remote sales dates,
and use of data which has been extensively
eommingled between the real estate and the
business aspects of the various congregate
care and nursing home facilities used for
comparison increases the subjectivity (and
decreases the objectivity) of the valuation
process.

Appellant took an entirely different ap-
proach. It selected “conventional apartment
buildings” within relative close proximity to
Chippewa Place as a basis for its valuation,
Not only are local multi-family apartment
buildings similar in physical characteristics
to Chippewa Place, Appellant reasous, they
represent the ultimate highest and best use

of this property. They point out that so-

called “congregate care” is actually nothing
more than a business, not a building use clas-
sification. Citing Dinner Bell Meats, Inc. v.
Cuyahoga County Board of Revision (1984),
12 Chic St. 3d 270, Appellant asserts the
county has appraised “value in use”—not
“value in exchange.” The county’s appraisal
has not properly segregated the business op-
erations of the congregate care facility from
the real estate, it argues. It cantends the use
of conventional apartment buildings prop-
erly alleviates the business factors implicit
within the county’s proposed congregate
care comparable properties, without the
need for excessive adjustments.

In an ideal world, we would have one or
more similar congregate care facilities
within the same community to compare
with Chippewa Place. They would have sim-
ilar features and amenities, and be located
within and subject to the market influences
of the same community. Ideally, they would
provide recent sales data for our comparison.

©1994, Commerce Clearing House, Inc,
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57 194

Even so, we would still be reguired to sepa-
rate the real estate characteristiqs and the
physical features of thg property {and the

ducted

Ohio—New Matters

34,851

ports, Appellant’s Exhibit 1 and Appellee’s
Exhibit F. See Floor Plan Layouts, St.—1 9

Mea_ts, Ine. v, Cuyahoga County Board of Place, (R.—20.) They are subject to thg same

Revision, supra, :

apartment facilities located in close proxim-
ity to Chippewa Place submitted by Appel-
lant. What is “comparable property?” The
Appraisal of Rea] E'state, supra, informs; |

In general, comparable properties are
those that compete with the property be-
ing appraised or have a demonstrable ef.
ect on prices or other relevant
components of the market in question.

The Appraisal of Real Hstate, American
Institute of Real Estate Appraisers, Ninth
Edition, 1987, page 144. (Eniphasis added.y

How shali we treat “limited market proper-
ties,” where there are few sales in‘the local -
market? Again; The Appraisal of Real Es.
tate, supra, is helpful: S o
When appraising 2'type of property that

is not commonly exchanged or rented, it.

may be difficult to determine whether an
estimate of market value or use value is
“appropriate.? Such Properties, called 4im-
ited market properties,’ can cause specjal
problems for appraisers..
. R A AT .

“praised’ for market value based on their
current use or the most likely alternative
use. : T e
The Appraisal of Real Estate, American
Institute of Real Estate Appraisers, Ninth
Editio_n_, 1987, page 21. {Eniphasis added,)

In our view, the conventional apartment
buildings submitted by Appellant are more
likely to compete with Chippewa Pl
will have a more demonstrable effect on

price, rental rates and other relevant compo-

ace, and Fevision, supra, that “valye in'exchange,
b

nally, Appellees’ appraiser testified that con-
gregate care is a “hew concept,” and “there
are not a lot of transfers of properiy of this
type.” (R.—73) Thus,-congregate care facili-
ties are “limited market properties,” within
the meaning of The Appraisal of -Real Es.
tate, supra. As a limited market property, we
find it appropriate to determine value bhaged
upon conventional apartment__buildings-~~
their “most likely alternative use.” The Ap-
praisal of Real Estate, American Institute of
Real Estate Appraisers, Ninth Edition,
1887, page 21.

On the other hand, the congregate care
f'_acilitjes submitted by Appellees are geo-

L Lo Vo ticular business or business dctivities con-
- Limited market broperties may be ap- . duct

d within the premises. As Appellees’.
‘appraiser noted, the congregate care business

s Integrally intertwined with the real es-
tate. He testified, “* * * ¢ business is very
closely tied to the real estate, so it’s diffieult
fo differentiate between the two.” Without
significant “adjustments," there is a rea] risk

of violating the mandate of Dinner Bell
eats, Inic, v Cuyahoga County Board of

not “value in use,” be determined,

.. The appraisal technique offered by Appel- .
lant provides us with. the best evidence of

ﬂoor.plans of the individual units show they  taken into account the requirement of AJjj.

2 Note: Under Dinner Bely Meats, Ine. v,
Cuyahoga County Board of Revision (1984), 12
Ohio St. 3d 270, we are to determine “value in

Ohio Tax Reports

ance Towers, Lid, v, Stark County Roard of
Revision (1988); 37 Ohio St. 3d 186, that the

exchange,” not “value in use.” Therefors, “4se
value” will never he appropriate,

1401-766
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fee simple be valued as if it were unencum-
bered, and that due regard be given to mar-
ket rent and current returns on morigages
and equities. Favorable federal financing
terms have been isolated and removed from
the valuation. We agree with Appellant, the
income rhethod is most appropriate. (R.—
29.) Like conventional apartments, the most
likely purchasers are investors concerned
with returns on their investment. The in-
come method is more appropriate than the
cost method employed by the Cuyahoga
County Auditor. While not necessarily con-
vinced conventional apartments would

make the best comparable properties in all
cases, they appear to be the most appr‘opr’i-

ate in this case..

Upon consideration of the entire record,
we believe Appellant has met its burden of

producing sufficient competent and proba-
tive evidence to establish the true value of
Chippewa Place, and has established its
right to a reduction. R.R.Z. Associates v,
Cuyahoga County Board of Revision (1988),
38 Ohio St. 3d 198, 202. Accordingly, the
Cuyahoga County Auditor is directed to cor-
rect his records, in accordance with the
following: ' -

True Value Taxable Value

. Land $ 500,000 $ 175,000
Building 3,106,000 . 1,085,000 .

Total . $3,600,000 -$1,260,000

Said vahiés shall bcarry forward in accor-
dance with applicable law.

[%401-767] Richland County Board of Mental Retardation and Déve]opmental
Disabilities v. Roger W. Tracy, Tgx Commissioner of Ohio. :

Ohio Board of Tax Appeals, No. 91:M-641, September 24, 1993

Property—Exemptions—Goveramental agency—Public purposes—Property
leased to private company.—A portion of a county agency’s building that was
leased to a private pallet manufacturer was not exempt from property. tax,
because the property was not used exclusively for public purposes. The govern-
ment agency leased a portion of its building to be used as a “sheltered work-
shop” by a nonprofit organization for developmentally disabled adults. The
purpose of the sheltered workshop, which manufactared wood products, was to
provide employment for the agency’s adult clients-This portion of the building
was granted exemption under Sec. §709.08, which exempts goveérnment-owned

property that'is used exclusively for a public purpose. A portion of the same
building was also leased to a private for-profit company that manufactured
wooden pallets. The agency claimed that the use of the property by the pallet
manufacturer served a public purpose beeause the agency placed certain .adult
cliénts in positions with the company. The Board of Tax Appeals held that this

portion of the property was used for
hence, was not exempt because itwasn

The privately leased portion of the

tion under Sec. 5709.121, which exempt

under the direction or control of a stat

both private and public purposes and,
ot used exclusively for a public purpose.

property also did not qualify for exemp-
§ public property that is made available
e institution for use in furtherance of, or

incidental to, its public purpose and not with a view to profit. The Board was
unable to infer incidental use from the fact that some of the agency’s clients
were placed with the lessee pallet maker; the use of the property was as rental

property, and the agency did not require : _
the lease. Furthermore, the Board could not rule as a matter of law that the .

clientele placements as a condition of

agency's lease to the company was not entered into for profit. =

See 7 20-129, 20-292.

_For appellant: Dale Musilli, Assistant Pfésecuting‘Attorz.xéy,-Mansfield, Ohio. For appel-
lee: Lee Fisher, Ohio Attorney General, by Richard C. Farrin, Assistant Attorney General,

Columbus, Ohio.

Certified by JOHNSON, Chairman.

1401-767

©1994, Commerce Clearing House, inc.
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g .
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l;;ForﬁthéxCountin'» "~ ‘Stephanie Tubbs Jones . .
- -Appellees - o Cuyahoga County ‘Prosecuting R
[ -Attorney- R S A

appellant, . Harbor Court Limited Partnership,’ Appellant
appeals a decision of the Cuyahoga{ County Board. of Revision

which wag mailed on August 7, 1892, and in which the Board of

Revision cietermined.the total taxable wvalue for the subject

property to be $1,771,070 for tax year 1991,



"Both: the Cuyahoga ‘County Auditor. v;léiiid'§ the :Board:
- Revision determined “the true ‘and “taxabile values’
Property to ‘be as followéé | L

TRUE VALUE

7. -Buildings .. - 734,432,200 o

FTAXABLE”*ﬁhﬁUEi”.wu

- $ 500,000 g 175,000 “
S oL 1$3,400,000 . o810780%000hh
CwEE - ~ '$3,900,000 - $1,365,;000 .

This .matter is mow con

sidered by the _Béard of“c""i’éi'

Appeals ui:'on:f"the notice. of appeal, the statutory Lranscript

Certified to tﬁe -Board by the Cuyahoga County‘ Aﬁditdr,’ and tfxe

evidentiary hearing.

Tepresented by counsel.

. Tecord of the Both ‘parties 'were

Appellant offered into evidence ‘the

written appraisal report of Paul §H. Ballou,_a real -estate

who also testified before the Boa;cd.
appellant offered “the

apprailser, In addition,

testimony of James Wymer, ' chief

financial officer of Zapis Communications. > Counsel for the

S Mr. Wymer testified th

at Zapls Communications is one of
the partners in the Harbor C

ourt Limited Partnership.
_ -20-



R report of Paul D Provencher, a .real‘.:e_'s:t;a}:e;

'“fffgamhé. subject  property,:

'EAﬁj"County Audltoz: S records as’

:{303 12;

001

'land.

'I‘he land is J_mp:coved with a part 'five ‘and:

"‘A_;vstory building of approximately 106 672

Abuilding is constmcted of concrete block.',,.f.with

wire mesh exterlor .

bedroom one' ‘-bath

‘-f;approximately 584 square feet to two bedroom--,~

',.“‘sultes of approx:.mately 928 square feet

” :'.;ffj'haS,-,:-,itS own kitchen.

“hot wate_r heating. Air. conditioning is. prov:.ded tox the su:(.tes

‘»by thru-the-wall air conditloners. " Also located “in the

bullding are recreation rooms, -& dining. room, and a llbrary

As -of tax -‘lien date, approx.mmately thirty suites have “been
affected with exterior wall leaks around the air conditioning
‘units - and at the points where the walls and ceilings meet.

The damage appears to have been caused by defective .materials

*  The building originally contained 126 units, However, by
tax lien date, several of the smaller, one bedroom units had
been converted into two bedroom suites.

. . -21-



_and/or workmanship Repairs a;§Qé§§§¢£ed»tb"coéﬁﬁaé
'i$500 000. ’ R .

The building is ‘a federally assisted congregat are:

fac;llty, provxdlng housing for elderly;people ranging n..age

from 70 to over 90.. As a result the

Harbor_ Court’ offers:~two' tybeszDf 5plans for:

its
,"vresidents; - Flrst _ there lS the lndependent care program;é““
:'.under whléh res;dents racelve .one meal per 'day (usually
“dinner). _The"second type Lis the assisted: care program
_ReSLdents on thlS program receive” three meals per day All

residents have access to the facillties, transportation and

;medical ‘services. . The medical staff includes a :reglstered.
nurse and several aids. The nurse monitors medications, blood-
‘pressure, and blood  sugar levels. :She further holds. health
clinics and ovéréees referrals to other health care

providers. When a nurse is not on duty, One remains on call

for any emergencies which may arise.
We begin our review of this matter by moting that a
party who asserts a right o an increase or a decrease in the

value of real property has the burden to prove its right to
. -22-
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the value asserted.- Cleveland Bd. of Edn

Bd. of Revision (1994), 68 Ohio St 3d 336

‘y; Cty. ?Bd.* of Revision (1990),._; Ohio

Exempted Villaqe Bd of Edn Lake Cty.~

;37 Ohio St 3d 318. fConsequently,;_:

rev1s10n to come forward and offer eVLdence which demonstrates

?;1ts rights to the value sought Cleveland Bd”

Sprianield Local Bd of Edn.,, :Summlt Cty;ﬂédf

assertlng_

_dlfferent valuevthen have the}correspondlngeburden

of prov;ding eVLdence whlch rebuts appellant sl evxdence of

Sprlanleld Local Bd of Edn.,

~supra';Mentor“Exempted‘
ﬂ#.Villaqe Bd s¥rQf- Edn., supra.; | A

Furthermore, we. note that ‘the - 1ssue inwvan appeal from

.M‘oard of IEViSiOH 'is tH”M true' value of the’ subject.

property. uAceordingly, this Board w111Aproceed-to-examinesthe
;available ;reco;dy*and. to determine‘.value_ based.,upon‘:the

evidence before it. Strongsville

Coventry' Towers, Inc. v,

‘(1985), 18 Ohio St. 3d 120; Clark v. Glander (1949}, lSi.Ohio‘

St. 229. In so doing, we will determine the weight and

credibility to be accorded to the evidence

presented.
Cardinal Fed. S. & L. Assn.

V. Cuyahoga Cty. Bd, of Revision

(1975), 44 Ohic St. 2d 13.

R.C. 5713.01 reads, in pertinent part:



. "The auditor shall assess all the real
. -esgtate situated: in the county Aok at ltS true
“value.in money hkde o om LT e ;

It has long been held by the Supreme Court that’

best evidence of 'true value in money of real propertyi

'.'.ac;tdel,,~ recent sale. of.-thev property in nﬁﬁarm sﬁLengthd

Atranseotion.a;' Conalco V. Board of Revislon (1977), SOQJOhioff

- St. 2d 129, at syllabus.; See, salso, .. State, exl rel.-xpark;;"

‘Investment Co., v. Board of Tax Appeals (1964), 175 OhioéSt s

;410- ”wR Cr 5717 03 reflects the rellance to “be., gﬂaced

: sales price and reads, ln pertlnent part-

o 'F"In'determlnlng the true value of any~v

Cetract, lot,” ‘or . 'parcel of- ‘real--estate’ - under °

CGlthise section, 1t such tract lot or - parcel . -has

..-been the -subject ‘of . -arm's _lengthwsale - R

between a willing: seller and “d- Wwidlling o buyerﬁ' ;
“hi " ‘reasonable “length 'of . time, -<either

afterﬁthe*taxfllen date, ‘the auditor

~lot, or parcel to “be the .true ‘value - for
::taxatlon purposes k1 S ST
Acoordingly, _where 'there-'exists“an actual -sale of real
property, which is both recent and arm's length, the county

auditor, as well as this Board, must consider such a sale ag

“the best evidence of. the property 5 true value. Conalco,
supra; Park Investment," sugra. In the instant matter,

however, no evidence of a Tecent sale of the subject Property
has been presented.

In the absence - of & recent arm's length sale, other
methods of evaluating true value, including appraisals,"are

appropriate for consideration. See, Ratner v. Stark Countvy
T - 24~
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. Board o:f Revision (1986), 23 Ohio St. 3d 59»-"

Consolidatedi

iAluminum Corp v. Board of Revrsion (1981),:66 Ohio St

V‘ﬂ410.;54%Appraisal evidence is. ;thelfmosr lreliabie

lby applying one of the three methods provided 3T ;; A

'§Code 5705 3 03ug (1) ‘the market- data approach (also referred

*to as the sales comparlson approach), (2) the income a

Aand (3) the cost approach.

Both appellant

is fflocated near the Subject PrOperty and has"
Tsimilar zoning requirements. The sales occurred between.

;‘October of :1989 and August of 1992, and sold between ‘a 16w of

$1.98 per square foot to a high of 36. 81 per Square foot.  Mr.

‘*Ballou then adjusted those values based upon size, location,

and conditions to arrive at a value of $2.70 per square foot,

or a land value of approximately $305 000.

-Contlnulng his cost approach Mr. Ballou next turned
to the Marshall -Swift Valuation Service and utilized its data

for the construction of a low cost, quality apartment

building. From +this data, he determined a2 base cost, made
‘ -25-



adjustments for story’ height

room extension,

.replacement .cast of $4 800 7925¥k';f,
From his .basic 'replacement

nseveral,deductions. First

 He. made Aian ;.addltlonalng 15%?”9deductidn“¥ﬁfé

eobsoleseence due to‘ the lack -of; balconles,

deprec;ated. »Vélﬁe -

' ;approximately*$3 872;

e;the subject property Of; approxxmately $4, 178 000. ~
T When valulng the subject property under theAhincome'*f
'approach Mr Ballou reviewed market rental data obtained for
five area apartment buildings. He noted that-rents-at the
.subject property included. meals, nursing care, housekeep;pg
and‘other services. Accordihgly; he looked at area apartment
‘buildings in order to determine market rents for theesuites at
the subject property absent fees paid for the services. In
doing So, Mr. Ballou observed that it was "very important to'
note that this economic rent represents the ‘'shelter rent®
only in contrast to the actual rent collected for the subject
building which includes meals, food service,inursing care, and

-726-
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ﬁka.host,of.other.amenitiesAahd-services:%- (Appellant's Exhihit i

A132, ‘page 25,) Based wupon ‘the data collected Mr ¥Balicd

Lmreported that the average rental rates fof% the sub]ect

¢property should be ags follows:
rone -bedroom & one bath: 1 $425. per-month

. two bedroom & one "bath: $550- pPer-month’
jtwo}pedrcom & two -bath: $570 per month

Mr. . Ballou next édded in f$6005ﬂﬁpé#-ifﬁcnthc’jfor

%expenses for the,

subject property of $152 626 Expenses

dvertising,. insurance,; utilities,-;maintenance? andfj*ﬁm

3, ana management fees: k After subtracting~expenses fromfs

Ballou determined the net - lncome fOr the subject

:fcalculated a capitallzation rate of 12.36%, ‘including - a tax
;additur of 1.93%, to derive a value for ‘the subject . Property
of approximately 33, 835, OOO

' Mr. Ballou also opinedlcaiue tﬁfough’the market déta
approach., He analyzed the sales of four apartment complexes
in the area of the subject property' The sales occurred
between April of 1989 and September of 1992, and sold for a
iprice betwgen $15,417 per unit and $37,167 bPer unit. . He then
adjusted those. va;ues based upon vafious chdracteristics,

including size, age, and condition to arrive at a valpe for

~ L

*

approx1mately $473, 861 B Finally,, Mr, .Ballou



,‘the subject property of $33 000 ‘per . suite. 'This Yiéldéd”
”total true value of approximately $3,993,000. SRR

Finally, Mr. Ballou combined the three ; ;approaches ;.

- and, “giving ~most weight to the - income .and market..
'cepproeches, determined a .value for fthe:;subjecteﬁp;oﬁerﬁr'f'N
,approx1mately $3,540,000. | " um L“~W*f€‘*o _
however, Mr. Ballou made aneadditiopalsadjustment'iofﬁﬁef#é;@éf"
- of the subject property ‘Based. upon the lnformaclon iéceQQedaf'°
".regarding the water damage to the subject px:t:)per’c:y,“ ~
2determ1ned thac an - addltlonal $500 000 should be subtracted t
'ffgaccount for the cost to repair.w , Accordingly i
opined tr Al Q;ﬁ H“the subject ﬁﬂl\ ert

afiapprOXLmately $3 440 000 ‘as of tax llen date.

Ballou, Mr. Provencher uts.llzed all

Like Mr.
ffrﬁhree approaches to- value.- An oplnlng value through the cost
;vapproach Mr Provencher began by determlnlng a land value for
:the subject Property. . He comoared fourteen sales. 'The sales
occurred.between 1986 and 1991. However, unlike Mr. Ballou,
Mr. Provencher based his estimate of value on a price ber unit o
derived from the sales. Mr. Provencher then made adjustments
for size, location, shape, density of units per acre, and

other "miscellaneous items," to arrive at a value for the

-28-



"”fencompassed congregate care fac111t1e5

- determ*ned?

. subject property of approximately $3 200 per unlt fromfthis,:ﬁgf

he. determined a total land value of $400 000.:3

To determine a value for lmprovements, Mr.>Provencher

utilized three techniques under his cost approach. Flrst he,ﬁa-

looked at ‘actual costs for the subject property°~ Second he_[f

looked to comparable facxlities. v Flnally, llke Mr Ballou,

he relied. ‘upon 1nformation contained w1th1n the Marshall Sw;ft .

Valuation Serv1ce. However, unlike Mr. Ballou, Mr. Provencher

‘did not utilize the data relating . to conventional apartment_'

buildings.- Instead he turned to the subsectlon under wﬁich,‘

-‘i ?Bomeew for yth Elderly" -' are. contalned

-fcost he ‘made #a - "perimeter adjustment"‘as well as an ad;ustment
for sprlnklers. -He - next factored in’ for local costs to arrlve

at: a buildlng cost of :$55.35 per square foot. | Th;s Yielded-a

'ﬁbase cost ofw$51;49ﬁpérﬁsquare;fdot. To the base'””w

building value of $5,724,297.  To this value, 'he<4added’:anﬁ

additional 103% for "entrepreneurlal profit.n

 Mr. Provencher next made adjustments to the building .

value to account for physical depreciation. He determinedt

that one vyear of the building's 1life had elapsed and made an

adjustment of $188,902. Unlike Mr, Ballou, he. did not findg-

3 It 1is apparent from Mr. Provencher's appraisal report

that land value was calculated. using the original 124 units,
rather than the 121 units which ex1sted on tax lien date.

-29..



Mr. Provencher then  added 3§95, 000 for-. land improvements.Hw_'_‘*'_f:v

After -adding in land value, these adjustments yielded a value;_,f,-;s‘f‘

for the subject property of approx.imately $6 600 000
Mr Provencher ~also testified “to th income:;.‘-‘:v“‘;;:i
approach asa. ‘method . of - valuing ‘the SUbjeCt property;f Under',"
his income approach, Mr, Provencher utilized both the directﬁi
capitalization method and' the- yield capitalizaticn method(
When valuing the prope*‘ty under the direct capitalization,_:-é

method Mr Provencher rev:Lewed actual rents fx:om thirteen"

to

other "facilities. facz.lities appear...

: other ameniti es, such

housekeeping, and recreational act.tv:.ties,_ are'

'included in.rent, Mr Provencher made -a blanket deduction of

':”""‘:‘10% .‘:‘I’ J.S 'adjustment was made to remove "non ~real estate’
A’amenities" from consideration and to establish an "eccnomic
'tent ‘level . for :r:eal estate only " {Appellee's Exhibit C, page
41A.) Other adjustments were also made to account for the
number of meals being served ‘For example, foxr faciilities
where rent -did ‘not include a meal, $250 was added to rental
for one meal. For facilities at which three meals - were
served, a downward adjustment was made to include only one
meal,_ . Other factors were also then - considered by Mr.

Provencher, including room size and facilities, location,

modernness and cleanliness, convenience to family members,
30-



staff and administrative attitude,. recreational facillties,

and dining facilities. (Appellee’'s Exhibit C, page 41 )

Based upon his consrderation of these "comparables:"-

.Mr.; Provencher determined that the actual : rents obtaine‘”

‘the fsubject property were proper for aconsfffd?rétio'ﬁ,.'
"-applying .the . rents, he .determined a :

: .approximately %$1,853,700 for 126 units. . “Fro;n_b.‘.'.} -=.thisf:-'x;he L

-gross income of $1, 761,015,

In calculatlng expenses for -the subject property‘,“-":’
-Provencher looked at both actual expenses ' %
fl.gures for three comparable : propertles :
. review , he , estimated expenses for the ) subjectv:. property at |

_ iapprox:v.mately 50% He next used a. capltallzation ‘ratei o}

-"'"““f’ﬂ*i'i’approx:Lmately 13. 43% lncludlng a tax additur of 1 93%
_:derlve a value for the . subject -property »»\.-._of,;';;ap.pr:oxlme.te-ly‘

$6 480 000.

In preparlng his vield capz.talization approach, Mz:
'Provencher relied upon a disconnted cash flow analysis Under
this analysis, an appraiser makes an estimate of what a
'property will be worth at the enci of a holding period. K The.
appraiser then converts this future value into a present value
by applying a -discount rate. In his appraisal, Mr. Provencher
‘began by selecting a holding period of five years. He next
.forecasted a yearly income for the entire holding period. He
based effective gross income’ upon actual rents charged. at the
‘subject upon the income and expense projections he made under

. -31-
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his direct capltalizatlon analysis, upon his projection**of

rental rates over the halding period -an absorption rate ofi-

2.5 units per month, and upon a vacancy rate of approximately.jﬂz

5%. He further determined that gross income would increase by "

3%._annually during the holdlng perlod,

estimated at approximately 57% of effective.h“' s

'Subtracting ‘the effective gross income from expenses,/er.:

"',Provencher arrived at a projected net income for each year of"’

the holding perlod.

Next Mr., Provencher determined R discount. rate of

'v?fbetween -12% and 13% Ubased upon. market_gdete

~jéiiinQ;PrlCé, forfthe subject property.

pwsixth year income and expense projectioz

?fdeduction for selling expenses,- The reverSLOn.pieldea futn*e
' vfnselling proceeds of approximately $6,949, 606 Flnally; Mr.
:;Provencher applied his discount rate to the yearly income end
"-“.ito the revers:.on data to arrive at a value for the subject
':‘fproperty ‘for “tax year 1991 of approximately $6 050 000,
In determining value through the sales comparison
. approach, Mr. Provenchex analyzed the 'salee of "-eix
properties. These properties ranged in type from independent
care facilities to nursing homes. ‘The sales occurred between
March of 1985 and July of 1992, with tnree of the five seles
occurring prior to 1986. ~In comparing the sales to the
subject property, Mr. Provencher utilized ratios of gross

income multiples. The sales yielded gross income multiples

-3
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between 2.50 and 4.17. ~ Based >upon'rhis data, the appraiser,
determined a gross income multiple of 3, S forvthe subject.
property He then. applied th:.s multiple to ‘the pro;ected’
gross income deterrm.ned under hJ.S J.ncome approach to arrlve at»
a value for the subject property of $6, 200 000 -

Summ:.ng up hJ.s _three . approaches, Mr. ‘Provencher gave
the most- weight to the income approach .followed by the .cost
‘approach and, " lastly, the -market ~data approach Mr
_.‘Provencher commented that the market data approach would.

'.'usually not be glven the least welght' however, he gave J.t_..:

1ess consideration A than : normal -.doe to ‘the . comparable_--

pproximat’ely $6,300, ooo e then

;and determ:.ned that.,

approximately_ 300"000 g was needed to--

correct the exis;ing'

'}problems. " He reduced his value by this amount and ‘made a

finalo_estimate of true value of . approxa_mately $6 000, 000
Upon examination of the appraisal evidence, thisg. Board
"‘j*‘.finds that appellant ‘has -met its burden of  showing that the
subject broperty has a value less than that set by the Board

of ‘Revision. - Central to the ‘issue of valuing the subject

* In his appraisal report, Mr. Provencher had originally
determined a value. of $6,400,000 for  the subject property.
However, at the evidentlary hearlng before this Board, he
testified that the -$6,400,000 value was determined using the
subject's original 126 units. At the hearing, he corrected
the value to reflect the 121 units which existed as of tax
lien date. This resulted in the 36, 200,000 value

-33-



property, one-must'separatedtheureal estate from the busrness

-estate taxation purposes. Appellees, however, maintaln that;a

property appears to be the question of what is a proper method
of finding the true value of ‘a congregate care ifacility.

Appellant argues that.. the, SUbject should be ;"”"‘

apartment housing for  the- elderly at which a business o

operated. Appellant further argues, that valuing~“the?g

80 that the value of the business is not J.nc:luded for real'

congregate care fac11ity 1s not’ only a business but lS also a:-iT

.distinct category of real estate., They emphaSize that“thereogs}

are phy81cal differences between

"QQ;higher'rent must be-chaMQEd~

-Ultimately, both parties refer toﬁvaluing the prope‘t

On the -one’ hand

apoellant lnSlStS that income derived from the congregate care

‘business.: must be separated from the rental of - apartment type
'units. On the other, appellees, while not denying that income_

E derived for services should be excluded, insist that real“

estate rentals for the subject are higher than at & comparable
apartment building because of the thsical'differences in the'
building. ‘While Qe recognize that there - are'fphysical
differences between the subject property and an ordinary
apartment building, we are reluctant to find that congregate
care facilities comprise 2@ separate ‘and distinct real estate

category for real estate tax valuation purpoeses.

-34-
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In. our view, the central issue 1is the relationship;i'

»between the real estate and the buSlness operated. therecn._wIﬁﬁ:';

. Chippewa Place Development Co. wv. Cuyahoqa Ctyf

Revision (Sep 24, 1993), B.T.A. Case No. 91-P- 245, unreportedg;;~

(on appeal to the Cuyahoga County‘ Court Aof Appeals

:Board con51dered a 51m11ar issue. Chippewa Place concernedq

'the valuation of a congregate care facility Ve heldithat ln;

order “to . properly value such a property, buSLness‘operationsgf‘

must be separated fronl the real - ,property. Accordingly,

baior

determlned value based upon the property owner s comparLSOn ofﬁ~

‘-._-- the use of other congregater
- care : “facilities .  poses . the -problem.ss.
;pcommlngllngmxhe hms;ness operatlons ‘conducted
T on. ‘thespremises. with the . real. estate,. itselfi::
'7fThe real -estate must be - valued separately, -
without' regard to the . -particular business . or -
. -business ractivities conducted within - “the.. " ..
=¥*premlses.' TAgT Appellees',appralser noted, . the
congregate’ © care ~business | is 'vlntegrally
intertwined with -the  real. estate. - ‘He
testified, ‘'#*** the business is very .closely
tied~to the real ‘estate, so it's difficult to
differentiate ‘between the two.® ' Without
significant ‘'adjustment,' there is a real rigk
of violating the mandate of Dinner Bell Meats,
Inc. wv.. Cuyahaqa' County Board of Revision,
supra; ‘that ‘value in exchange,' not ‘'value in
use,’' be determined." Id. at 13. '

Q“Finally,

Chippewa Place makes it clear that care must be taken

to separate out income derived for'services offered from that

derived from the real estate itself. Given the great variety

of servfces offered at these facilities, we believe that it is

S
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‘not ‘only difficult +o find congregate care. facilities whichk_

are indeed comparable but it is also difficult to adjust out,-

the value derived from the use .of the facility,

This is not to say that congregate care facilities may;,i

never be utilized by an appraiser in estimating the truef aluee

of real property. ‘There may be situations where thereeﬁrevﬂiﬁ

broperties which are comparable."n 51ze,v conditxon,;yaﬁéL

servicesjoffered. From such properties, Lan appraisetomayzfeb.

- able to apply ‘an analysis which. w1ll properly separate incomea:p;
earned from the real ‘estate | from that
"?fbu51ness.p ‘

[

In the 1nstant matter,nhowever, iWe cannot .Ein

'sﬁﬁ;:¥e9rovencher 5 1ncome approach properly separates”
.-estate, income_ from:—service derlved income.i First
itiiProvencher made a 10%‘adjustment to account for what he termedﬁ
',non—real estate amenlties. ' From our review of the record
tﬁ§“~ cannot. determine 'the. basis for this. adjustment .Aﬁr."
Provencher testified that‘ this adjustment ~ was for
'transportation and housekeeping . services' ‘however, it is clear
.that. many of these facilities also offer' health Screening,
nursing care, and other amenities. Nowhere in h;s adjustment
does Mr. .Provencher- appear -to. take these items into
consideration. Moreover, Mr. Provencher testified that the
.level and type of services offered differ from facility to
facility. However, he utilized the same adjustment for all of

.his 'comparable" properties.

-36-
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With regard to his other adjustments to income, ‘Mr.
Provencher failed to utilize objective criteria _ When looking
- at market rents, he Stated in his appralsal report that “he

considered sguch factors as convenlence to famlly members -and

staff and administrative attitude. " Such factors . ;are . hlghly_,'
L jsub;}ectiv‘e .~ in nature. Moreaover, Mr.. Provencher .does nmot
~ indicate how he took these various factors -+ into
_cc’:ns‘iderat_iqn. _Next, we note Mr. Provencher's. adjustment for -

meals at}the pz:o_p_erties. _He attempted to adjust each of his

_Accordlngly, _ we find hlS correspondlng adjustment “to o
s ‘We ‘also "\cannot determx.ne what adjustments, , if any;
Af.ter rdeductions &

,Provencher utJ.lJ.zed the

actual rents charged at the subject property. He states in

'~v‘lhis appraisal report that "careful attention has been given to

establishing an.economic rent level for real estate only.!*
~_However, in later determining 'a rent level for the income

method, Mr Provencher stated as follows:

"Most consideration has been ‘given to the
actual rents obtained at nearby facilities
throughout the subject's rental market areas "to
defined [gic] in the Neighborhocod Data section.
Generally, the rates being obtained at the
subject during 1991 fall well in line with the
rental rates being obtained at these facilities.
I have concluded that the actual rentals for the
subject were, in fact, the economic obtainable

i -37-
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rentals based upon market evidence and projected
gross  income for the subject Akx » . (Appellee's
Exhibit 3 at 42.) . ‘ IR

We fi.nd. these two statements to be coetrac’iictvory-“in
nature. The nearby facilities referred to all J.nclude such
'services-as meals, nurs:.ng care, laundry, housekeeping, and
transportation in thelr' rent.; "One 'o-f' these comparable
properties, for example, charges between. %1, 000 and 31, 100 pe:r.~ ‘
month for a one bedroom ‘one bath suite. This lncludes three
meals, garage -parking, housekeeplng, transportatlon,_ 'and
access to a medical :clinic. ..Yet, Mr. Provencher utilized ‘a

._ggross rent for the . subject property of “$1,100. per month f

':f';the same" type £ it :' ._'_,__hat, ;.dESpite Mr

_Thus it appe,rs

Provencher s representation that only real estate income was

. -A'ConSidEIEd fOI‘: ..... his lncome approach ) a rental level as L

"}utilized which J.ncluded income derlved fo:c services rendered
L We- also decline to ac:cept Mr. Provencher's discounted
“cash,flow analysis. """F’irst' Mz Provencher testlfled that the
'income utilized for the analysis was based upon the income he
‘ determined for his direct capital’izationapproach. Because we
find that his determinatlion of income failed to, exclude .
* business income, we fihd that his -reliance upon those figures
for his discounted cash flow analysis is misplaced. Next, we
note that the percentage of- expenses utilized for each of the
projected years remains stable, subject only to inflation in
inicome. We find that 'this does not adequately take. into
account any h repairs 'whi'ch may be ﬁecessary as t'he property

ages. Just ‘because an appraiser believes that repairs and
. - , | , : —38—
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maintenance are at a certain level now does not mean that the'
only increase in repairs over the holding periocd is caused by'
an inflation factor. As the subject property ages, more

attention to repairs and maintenance will 'be..required

Skolnik, Comments on Discounted Cash Flow Analysier
Appraisal Journal, July 1993.. | A , l.

| With regard to the market data approach we find that
the properties examined by Mr. Provencher are . not - comparable-
~to the subject property. - Only' one of the five facilities
utilized by him lS located in the same county -as the subject.{=¢;

One property is: located iin Dublin, Ohio,

9La reeult,-

local economic and market conditions, making'thegdataieoppiiedr~'

by them unreliable.

'--‘3?3?? ]

the'sales of;these properties may be lnfluencedfbyﬁcl?

In addition, it vappears that each facility offersv.ik

dlfferent levels ~~~~~ of serVices. Some of the propertlms offer'
meals, other dOmﬂDt-- Some facilities offer nursing care in
addition to- independent liv1ng ‘ Also, the physical make up of
‘the facilities appears to differ. One sale, for example,
includes a garage. Another boasts "etﬁdio“.style units. The
ﬁBreckenridge" property, upon which Mr. Provencher testified
he relied the most, is structurally different from the subject
in that it is composed of two, twin towers rather than one
multi—story buildingo As a result, we cannot say that these

properties are comparable to the subject.
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,Finally,'ﬁeenote that three of the five sales occurred’
in 1985, and oee other sale occurred in. 1986. Cﬂengiﬁgx
| economic,' financiale and market cenditions may affect ~the
reliability of sales data over a period of time. See, Griffin

v. Fairfield Cty. Bd. of Revision (Oct, 9, 1992), B.T. A,.Case

o.wBOﬁ?—BOG,.unreported; Given the period  of time- between

‘these sales and _the tax lien date, we flnd the sales to be
unreliable for valuation purposesb, R

In reviewing the cost. approach, we. notei'thét;;ﬁhe .
Marshall~8wift *Valuation éervice‘ recognlzes differencesl
1between conventional apartment. buildlngs and "Homes for ‘thei.

"Wuicongregdte care'-faC111tiesT

'Qfappellant may ﬁargﬁe .that 'structurally, -therE“-ierkixttle'

......

wsubject pruperty,lthere arevseveral dlfferences between the

two types of bulldlngs., For example, a. congregate careH‘

'faCLllty,‘llke the subject must make allowances for its. older
residents. w;de: - doors. are .necessary‘ to accommodate

:handicapped residents. Handfalls are placed throughout such a
facility to aid iesidents in mOving about. Call buttons are
insfalled. in’ bedrooms and bathrooms for'.emergencies; .. The
facility',alseiruui additional recreational rooms, a library,
and a dining room. Such differences indicate that the cost to
build such a facility may indeed be greater than at an

apartment complex. The valuation service appears to be taking

these differences 1nto account in its "Homes for the Elderly"
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,his - 10% figure.. He states that the profit figur

' upon market data

section., Accordingly we find Mr. Provenche:ﬁsf'reliaﬁ?eﬁédn_;

those figures to be appropriate.

‘Nevertheless, we take . issue - with o some eﬁ;fﬁtﬁe>_

adjustments which were made under the approach jﬁrst;hﬂt.;f:

Provencher todk only .one year s . :worth hV

'depreciation._ We find that as of tax lien. date the buildlng;

‘WAS three vears old. Next __although we Hi

:entrepreneurial profit is a legitimate cons;deration :in the.'

cost approach we find that Mr. Provencher has notf%upportedmjﬁa

however, he does

"iadequate

.Addltlonally, unlt kitchens have no dlshwashers.z Because wei

decline to give weight to the estimate of value de*ermined
under the cost approach.

Turning to Mr. Ballou's market data approach, we find
reliance upon the recent sales of apaitment'complexes'to‘be

appropriate. We -dealt with a similar situation in Chippewa

Place, supra. Therein, we stated:

"In our view, the conventional
apartment buildings submitted by Appellant are
more -likely to compete with Chippewa Place,
and will have a. more demonstrable effect on
price, rental rates and other relevant
components, than the congregate care
facilities proposed by BAppellees. The

escence. -

izé;aof bullding located upon the -subjectg?progerty

lfind that Mr.. Provencher falled to make broper adjustments, we -

x . -‘ 41~
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pictures and floor plans of the individual

units show they are virtually identical to
conventional apartment units. =* * Lk The ' '
' sales dates are closer in time to the tax. lien

date. -And, they are located within:the =same

local community ‘In fact, they-are all. w¢thin

2 miles of Chippewa Place (R. = 20.) “They

are subject to the same local market forces .as
Chippewa Place. Finally, Appellees’ appralser

testified that congregate care is -*a “new
concept,' and 'there .are nmot  .a. ..lot. of. .
transfers of property of this type.,v. (R. -
73.) Thus, congregate care facilities are
Tlimited market', properties,' ' within . ‘the.

‘meaning of The- " Appraisal .of Real’. ‘Estate,
supra. As a limited market property, we find
-1t appropriate to determine value based‘g_}supon
~conventlonal apartment bulldlngs - = “their
. 'most likely alternative - ‘use.’' The- Appralsal
}of Real Estate, American Institute of Real-
~Estate Appraisers, ' Ninth - ‘Edition, 1987 page
21." TId.sat 12, o eSSt o

:;Iﬁptheﬂanstant'métter;iwé»findfﬁhe~ééle§fﬁtiliéedﬁﬁ&;

-t’M%; Ballou . to be Acomparable to the subject property,~;;fALﬁ¢#j
”ﬁiidénSLderation ,of fhe photographs and floor plans f‘gthé.--
subject lndlcate that the 'sultes " are 51mllar to apartmént
unltsf Addltionally,.the sales utlllzed are recent enough for
;consideration and they are located in a proximity‘ to the
snbject property which we find renders ‘them susceptible to

similar market forces. .

~We also find Mr. Ballou's income épproaéh aéprob;iéte
for consideration. By comparing the subject property to other
apartment cdmplexes, income‘ associated with the use of the
property has been isolated and removed from a consideration of
income related to +the real property. We also find his

capitalization_rate_of 12.36%, including tax additur, to be
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reasonable. Finally, we find his determination of expenses to
be Supported by the record |

We again reiterate thaﬁ we are not necessarily
convinced that conventional apartment complexes make the best ‘
-compaxable properties in all cases; however,.they do appear to.f
be the most appropriate under the specific facts of this-':-*"
appeal. Furthermore, with - ‘regard tao appellees’ concern that
- the use of conventional apartments fail “to - account for :anome

derived from the physical differences in A congregate caral.-

'facility, we note that ‘no competent . and probatlve evidence has*y

1jmatter._ The . evidence presented lndlcetes .a cost to~repair;g;=
3ﬁ7range ‘of - between $300 OOO and $500 000. ' .No estimate fcri?
ﬁrepalrs has been offered by the parties, nor has any person““
,ﬁtestifiai -as to- the nature and exteéent of ‘the repairs whichi.
-will have to be completed Appellant does ~indicate that it
vhas ‘placed . into @SCrow an amount of $500 000 to cover all
expenses which- may be incurred due to the leakage; however,
‘this amount appears designed to cover the highest. total -
possible cost rather than the actual cost of repairs.
(Appellant's Exhibit 3, unnumbered page 3.)

Based wupon the foregoing, this Board finds that
appellant has met its burden of showing that +the subject
property has a value less than that set ‘by' the Board of

" Revision and that itg contention of value is supported by a
R -S43
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_;.;determined values in . accordance'wz_th“‘law‘

preponderance of the evidence. Accordingly, the Board of Tax .
Appeals finds the +true and taxable values -of the -subject

broperty for tax year 1991 to be as'ffoll.owsv: ‘ e

TRUE VALUE . . TAXABLE VALUE
Land o ' $ °500,000..°  i$-175,000.
Buildings ‘ $3,400,000 $1,190,000

Total ' $3,900.,000 ‘ ;$1,365_,000

The Auditor of Cuyahoga County is hereby ordered to.
l.‘LSt and assess the subject real prcperty J.n conformity with

this Board s decxsion and order - and- to rcarry - forwardf-*"" the.‘

I hereby certify the forego;.ng;*
‘tobe a'.true~and :correct - copy T -
of the. ‘action - of the ‘Board of -

. "Tax  Appeals of the State : of
Ohic, this. ‘day taken, with
-’;r:espect to the above mattez:. -

=3

Kiehr}ér /f olﬁxson, C?fairman
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