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Notice of Certified Conflict

The State of Ohio, gives notice of a certified conflict to the Ohio Supreme Court

from the Eighth District Court of Appeals, Case Nos. 98292, 98584, 98585, 98586,

98587, 98588, 98589, 9$59o aiid journalized on July 25, 2013. The Eighth District has

certified the following questions to this Court:

1. Whether a trial court commits plain error where multiple offenses present
a facial question of allied offenses of similar import, yet the trial court fails
to determine whether those offenses should merge under R.C. 2941.25 at
sentencing;

2. Whether the failure of a defendant to raise an allied-offense issue or to
object in the trial court can constitute an effective waiver or forfeiture of a
defendant's rights against double jeopardy and bar to appellate review of
the issue when the record is silent on the defendant's conduct.

The Eighth District has declared that its decision in State v. Rogers, 8th Dist. Nos.

98292, 98584, 98585, 98586, 98587, 98588, 98589, 98590, 2013-Ohio-3235, is in

conflict -vvith the Sixth District's decision in State v. Wczllrzce, 6th Dist. No. WD-11-031,

2012-nhio-2675

Under S.Ct.Prac.R. 8.ox; a copy of the Eighth District's order certif^ing the

conflict and copies of all decisions determined to be in conflict are attached in the

accompanNing appendix. Also, the State intends to submit for filing a notice of appeal



and accompanying memorandum in support of jurisdiction seeking discretionary re,6ew

concurrently ivith this notice of certified conflict.

Respectfully Submitted,

TIMOTHY J. McGINTY
CUYAHOGA COUNT'Y PROSECUTOR t

$y:-
ADAM M . CHALOUPKA (#o0 9193^°°`
KRISTEN L. SOBIESKI (#0071_523)
Assistant Prosecuting Attorney
The Justice Center, 8tl, Floor
1200 Ontario Street
Cleveland, Ohio 44113
(216) 443-7800

CERTIFICATE OF SERVICE

A copy of 'the foregoing Notice of Certified Conflict has been sent this 6th day of

August, 2013 via U.S. Mail to: Cullen Sweeney, 31o Lakeside Avenue, Suite 200,

Cleveland, Ohio 44113 and to the Ohio Public Defender, 25o East Broad Street, 14tb

Floor, Columbus, Ohio 43215• A copy of the Notice of Certified Conflict has also been

sent via electronic mail to James Foley, Chief Counsel, Legal Division, Office of the Ohio

Public Defender at Ken.Spiert@opd.ohio.gov.

A`^

Assistant Prosecuting Attorney
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Appendix

1) Order of the Eighth District Court of Appeals certifying a conflict in State v.
Frank Rogers, 8th Dist. Nos. 98292, 98584, 98585, 98585, 98587, 98588, 98589,
98590, issued July 25, 2013

2) State v. Rogers, 8th Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588,
98589, 98590, 2013-Uhio-3235, 2013 WL 3878583

3) State v. Wallace, 6th Dist. No. WD-11-o31, 2012-Ohio-2675, 2012 WL 2196290
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COA NO
98292
98584
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LOWER COURT NO.
CP CR-552699
CP CR-544682
CP CR-545992
CP CR-553547
CP CR-553806
CP CR-556821
CP CR-555183
CP CR-557079

COMMON PLEAS COURT

MOTION NO. 466385

Journal E6itry

Sua sponte, we hereby find that this court's en bane decision in State v. Rogers
is in conflict with the decision of the Sixth District Court of Appeals in State v.
Walla.ce, 6th Dist. No. WD-11-031, 2012-Ohio-2675. We certify the following
issues to the Supreme Court of Ohio:

(1) Whether a trial court commits plaiil error where multiple
offenses present a facial question of allied offenses of similar import,
yet the trial court fails to determine whether those offenses should
merge under R.C. 2941.25 at sentencing;

(2) Whether the failure of a defendant to raise an allied-offense
issue or to object in the trial court can constitute an effective waiver
or forfeiture of a defendant's constitutional rights against double
jeopardy and a bar to appellate review of the issue when the record
is silent on the defendant's conduct.
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The parties are advised that in order to institute a certified-conflict case in the
Supreme Court of Ohio, a party must file a rzotice of certified conflict in the
Supreme Court within 30 days of this court's order certifying the confl^t. S.Ct.
Prac.R. 8.01. /1 ^?

SEAN C. GALLAGHER
JUDGE

PATRICIA ANN BLACKMON, J.,
MARY J. BOYLE, J.,
FRANK D. CELEBREZZE, JR., J.,
EILEEN A. GALLAGHER, J.,
EILEEN T. GALLAGHER, J.,
LARRY A. JONES, SR., J.,
KATHLEEN ANN KEOUGH, J.,
MARY EILEEN KILBANE, J.,
TIM McCORMACK; J:, and
KENNETH A. ROCCO, J., CONCUR

RECEIVED FORTILING....

JUL 2 5 2013
,

CUY^H 0 Y CLERK
OF Tkfi T 0 PPF,ALS
BY Deputy

M"ELOI)Y J. STEWART, A.J., CONCURS THAT THE EN BANC DECISION IN
THIS CASE IS IN CONFLICT WITH WALLACE, BTJT DISSENTS AS TO THE
MAJORITY'S DESCRIPTION OF THE ISSUES OF LAW.
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SEAN' C. GALLAGHER, J.:

($1} Defendant-appellant h'rank Rogers, Jr., pleaded guilty to a series of charges in

eight separate cases. He asserts on appeal that the trial court erred by failing to merge

certain parts of the sentences in two of the cases, that the court failed to compute j ail-time

credit, and that the court failed to advise him of the consequences of violating postrelease

control.

g¶2) Pursuant to App.R. 26 and Loc.App.R. 26, this court determined that a. conflict

existed between the original panel's decision in this case, released as State v. Rogers, 8th

Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589, and 98590,

2013-Ohio-1027, and previous decisions by this court involving a number of issues related

to allied offenses of similar import.

J¶3) Tllese issues include determining the duty of a trial court judge under R.C.

2941.25 where a facial question of allied offenses of similar import exists but the trial

court fails to inquire; determining the effect of a defendant's failure to raise the allied

offenses of similar import issue in the trial court and whether that failure constitutes a

valid waiver or foxfeiture of the d:efendant's constitutional right against double jeopardy;

determining the effect of a prosecutor's failure to put facts on the record detailing a

defendant's conduct in relation to. possible allied offenses of similar import at the trial

court level; determining the impact of a silent or inconclusive record from the trial court

that fails to detail the offender's actual conduct involving allied offenses of similar import;

determining the effect of a guilty plea to multiple charges on the allied offenses of similar
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import analysis; and determining the effect of the absence of a stipulation to the allied

offenses of similar import question.

{j4) Accordingly, we sua sponte granted en banc consideration in this matter and

convened an en banc conference in accordance with A.pp.R. 26(A.)(2), Loc.App.R. 26(D),

and Iv.fcFaciden v. Cleveland State Univ., 120 Ohio St.3d 54, 2008-Ohio-4914, 896 ^T.E,2d

672.

The Allied Offenses of Similar. Import Claim in Rogers

{¶5} Rogers argues that his convictions in Cuyahoga C.P. No. CR-553806 on two

counts of receiving stolen property were allied offenses of similar irnport and should have

been merged at sentencing. Likewise, he asserts his convictions in Cuyahoga C.P. No.

CR-545992 on two additional counts of receiving stolen property and one count of

possession of criminal tools were also allied offenses of similar import and should have

merged at sentencing.

Double Jeopardy

{$6{ At the outset, we revisit the significance of the allied offenses of similar

import deter.cnination. The Fifth Amendment's ]Double Jeopardy Clause provides a

criminal defendant with three protectionse "`[It] protects against a second prosecution for

the same offense after acquittal. It protects against a second prosecution for the same

offense after conviction. And it protects against multiple punishments for the same

otfense."" Brown v. Ohio, 432 U.S. 161, 165, 97 S.Ct. 2221, 53 L.Ed.2d 187 (1977),
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quoting North Carolina v. Pearce, 395 U.S. 711, 717, 89 S.Ct. 2072, 23 L.Ed.2d 656

(1969); Ohio v. Johnson, 467 U.S. 493, 498, 104 S.Ct. 2536, 81 L.Ed.2d 425 (1984).

{¶71 In multiple-punishment cases, "[w]ith respect to cumulative sentences

imposed in a single trial, the Double Jeopardy Clause does no more than prevent the

sentencing court from prescribing greater punishment than the legislature intended.59

.1Vlissouri v. HuTiter, 459 U.S. 359, 366, 103 S.Ct. 673, 74 L.Ed..2d 535 (1983).

Thus, the question of what punishments are constitutionally permissible is
not different from the question of what punishments the Legislative Branch
intended to be imposed. Where Congress intended * * * to impose multiple
punislunents, imposition of such sentences does not violate the Constitution.

Alberf2az v. United States, 450 U.S. 333, 344, 101 S.Ct. 1137, 67 L.Ed.2d 275 (1981).

Ohio and Allied Offenses of Similar Import

[¶8} Ohio's criminal statutes generally do not authorize m.ultiple punishments for

the same conduct. In 1974, the Ohio legislature enacted R.C. 2941.25. 'I'he legislation

codified the protections of the Double Jeopardy Clauses of the Ohio and 1,Tnited States

Constitutions, wllich prohibit multiple punishments for the same offense. See State v.

Undea-wood, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923.

R.C. 2941.25. Multiple counts

(A) Where the same conduct by defendant can he construed to constitute
two or more allied offenses of similar import, the indictment or information
may contain counts for all such offenses, but the defendant may be convicted
of only one.

(B) VsTh.ere the defendant's conduct constitutes two or more offenses of

dissimilar in-iport, or where his conduct results in two or more offenses of the
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sar-ne or similar kind committed separately or with a separate animus as to

each, the indictment or information may contain counts for all such offenses,

and the defendant ma.y be convicted of all of therzi.

{¶91 Historically, Ohio courts struggled interpreting the language in R.C. 2941.25.

Likewise, determining the type of conduct by the offender that constituted either separate

offenses or allied offenses of similar import was equally confusing. Starting in 1975, the

Supreme Court of Ohio issued a series of decisions that over the years were met with

mixed reviews on how best to address the constitutional protections against multiple

punishments. See generally State v. :TkneY, 44 Ohio St.2d 1.32, 339 N.E.2d 633 (1975),

adopting Blockburger v. t.Inited States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306 (1932);

State v. Logan, 60 Ohio St.2d 1.26, 128, 397 N.F.2d 1345 (1979); State v. Blankenship, 38

Ohio St.3d 116, 526 N.E.2d 816 (1988); State v. ZZaiice, 85 Ohio St.3d 632, 710 N.E.2d

699 (1999); State v. Fears, 86 Ohio St.3d 329, 715 N.E.2d 136 (1999); State v. 14danas,

103 Ohio St3d 508, 2004-Ohio-5845, 817 N.E.2d 29; State v. Yarborough, 104 Ohio

St.3d 1, 2004-Ohin-6087; 817 N.E.2d 845; State v. Cooper, 104 Ohio St.3d 293,

2004-Ohio-6553, 819 N.E.2d 657; State v. Cabrales, 118 Ohio St.3d 54, 2008-Ohio-1625,

886 N.E.2d 181; State v. Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149;

State v. Winri, 121 Ohio St.3d 41.3, 2009-Ohio-1059, 905 N.E.2d 154; State v. Harris, 122

0h.io St.3d 373, 2009-Ohio-3323, 911 N.E.2d 882; State v. Evans, 122 Ohio St.3d 381,

2009-Ohio-2974, 911 N.E.2d 889.

ITI0) These cases were followed by a series of decisions that changed the
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landscape of the merger analysis. Underwood, 124 C)liio St..3d 365, 2010-()hio-1, 922

N.E.2d 923 (a trial court commits plain ezx-or when it fails to merge allied offenses of

similar import); State v. Qlohnsojt 128 Ohio St.3d 153, 201.0-Ohio-6314; 942 N.E.2d. 1061

(R.C. 294I.25 instructs courts to look at the defendant's conduct when evaluating whether

his offenses are allied); and State v. Williams, 134 Ohio St.3d 482, 2012-Ohio-5699, 983

N;E.2d 1245 (an appellate court should apply a de novo standard of review in reviewing a

trial court's R.C. 2941.25 merger determination).

The Underwood, Johnson, and Williams Decisions

{¶1l} Prior to Undef wood, many trial courts simply imposed concurrent sentences

where the merger analysis was too confusing or unworkable. Underwood made it clear that

allied offenses of similar import must be merged at sentencing or the sentence is deemed

contrary to law. Undenvood also made clear that even a defendant's plea to multiple

cotznts does not affect the court's duty to merge allied counts at sentencing. The duty is

mandatory; not discretionary. Underwood at 26. Significantly, Undenvood

determined that R.C. 2953.08(D) does not bar appellate review of a sentence involving

merger even though it was jointly recommended by the parties and imposed by the court.

Id. at T 3 3.

}1112} Johnson then reestablished the focus of the merger analysis on the plain

language in the statute. ":In detertnining whether offenses merge, we consider

the defendant's conduct." JJohnson at '1^ 44. "If the multiple offenses can be committed

by the same conduct, then the court must determine whether the offenses were cornmitted
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by tll.e same conduct, i.e., `a single act, committed with a single state of mind."` _Icd. at T.,

49, quoting Brown, 119 Ohio St.3d 447. 2008-Ohio-4569, 895 NN.E.2d 149, at ^ 50

(Lanzinger, J., dissenting). If both questions are answered affirmatively, then the

offenses are allied offenses of similar import and will be merged. Johnson at ^ 50.

{¶13{ In Johnson, then Justice O'Connor,' in a separate concurring opinion,

defined: the term "allied offenses of similar import":

In practice, allied offenses of similar import are simply multiple
offenses that arise out of the same criminal conduct and are similar but not
identical in the significance of the criminal wrongs committed and the
resulting harm. R.C. 2941.25 permits a defendant to be charged with, and
tried for, multiple offenses based on the same conduct but permits only one
conviction based on conduct that results in similar criminal wrongs that have
similar consequences.

Id. at ¶ 64 (tJ'Cormo.r, J., concurring).

{g-14} Justice O'Connor further defined the distinction between the phrases "allied

offenses" and "allied offenses of similar import." "[Offfenses are `all'zed' when their

elements align to such a degree that commission of one offense would probably result in

the commission of the other offense. Offenses are of `similar import' when the

underlying conduct involves similar criminal wrongs and similar resulting harm..'' Jd. at T,^

66-67.

{fi15{ While many focus on the plurality decision in Johnson that abandoned the

Rance test, we note that Justice O'Connor maintained in her concurring opinion in

Johnson that Rance was overruled only "inasmuch as it requires a comparison of the

':tustice Maureeai O'Connor became Chief Justice on January 1, 2011.
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elements of the offenses solelv in the abstract." (Emphasis added.) ,Iohnson, 128 Ohio

St.3d 153, 2010-Ohio-6314, 942 N.E.2d 1061, at ^,,, 68. See also Rance, 85 Ohio St.3d

632, 710 N.E.2d 699.

f¶161 The Johnson test did not completely eliminate consideration of the legal

elements; it simply made the offender's conduct the lynchpin of that analysis. Thus, the

court uses the elements of the offenses as guideposts to measure the defendant's conduct

as it relates to the offenses in determining whether multiple offenses could have been

committed by the same conduct. State v. Hicks, 8tli Dist. No. 95169, 2011-()hio-2780, ^

9. This is impo-rtant in situations, as here, where the legal elements of the offenses

present a facial question of merger. 'I'his initial comparison often establishes or

eliminates the need for subsequent allied offenses of similar import analysis.

(¶17) The Supreme Court revisited the Johnson test and again described its

workings in Williams, 134 Ohio St.3d 482, 2012-0hio-5699, 983 N.E.2d 1245. I'he

court again referenced considering the elements of the crimes in. citing back to

Blankenship, 38 Ohio St.3d at 117, 526 N.E.2d 816:

This court established a two-part test for analyzing allied-offense
issues in State v, Blankenship, 38 Ohio St.3d 116, 117, 526 N.E.2d 816
(1988).

"ln the first step, the elements of the two crimes are compared. If
the elements of the offenses correspond to such a degree that the commission
of one crime will result in the caznmission of the other, the crimes are allied
offenses of similaTr import and the court must then proceed to the second
step. In the second step, the defendant's conduct is reviewed to determine
whether the defendant can he convicted of both offenses. If the court finds
either that the crimes were conunitted separately or that there was a separate
animus for each. crime, the defendant may be convicted of both offenses."
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(Emphasis sic.)

Williams at ^ 17, quoting Blankenship at 117.

{¶181 Significantly, the decision in Williams stressed how important the facts in the

record were to the merger analysis on appeal:

Appellate courts apply the law to the facts of individual cases to make
a legal determination as to whether R.C. 2941.25 allows multiple
cotivictions. * * * "[A] review of the evidence is more often than not vital
to the resolution of a question of law. ***" O'L)ay v. Webb, 29 Ohio
St.2d 215, 219, 280 NKE.2d 896 (1972).

As in cases involving review of motions to suppress, "the appellate
court inust * * * independently detemline, without deference to the
conclusion of the trial court, whether the facts satisfy the applicable legal
standard." State v. Burnside, 100 Ohio St.3d 152, 2003-Ohio-5372, 797
N.E.2d 71, Tj 8.

Williams at ^, 25-26. Further, "[a]n appellate court should apply a de novo standard of
review in reviewinga trial court's R.C. 2941.25 merger determination." Id. at T, 28.

The Roger•s Case

{¶19} The record before us reveals that no discussion took pl.ace in the trial court

about merger of the counts in either of the underlying cases. While we can resolve the

issue of merger in CR-553806 based on a facial review of the convictions, nothing in the

documents that comprise the record in CR-545992 contains sufficient factual information

that would permit an allied offenses of similar import analysis.

Receiving Stolen Property Convictions in CR-553806

1¶20} In CR-553806, the two counts of receiving stolen property in the indictment

revealed property taken from two distinct victims from two
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separate houses apparently taken during burglaries that occurred the same day. Rogers

argued on appeal that these acts were identical, so they should have been merged at

sentencing.

f¶21) Even without facts to analyze Rogers's conduct, we can. determine from the

face of these convictions that these offenses were not sul:^Iect to n7tergez. A-review of the

elements of the receiving stolen property charges shows an offender must have

"receive[d], retain[ed], or disposed of propertv of another, knowing or having reasonable

cause to believe that it has been obtained througli commission of a theft offense."

(Emphasis added.) R.C. 297. 3.51.

{1522) Separate victims alone established a separate animus for each offense;

Even if the defendant cannot distinguish one victim's goods from another's does not mean

his conduct did not impact multiple victims. Each victim has a specific and identifiable

right to redress against the conduct of the defendant. The defendant's conduct in

receiving goods he knows to be stolen inherently implies that they may be from multiple

owners or locations. "[M]ultiple sentences for a single act committed against multiple

victi.ms is permissible where the offense is defined in terms of conduct toward `another as

such offenses are of dissimilar import; the import being each person affected."' State v.

Tapscott, 7th Dist. No. 11 MA 26, 201.2-Ohio-4213, quoting State v. Janes, 18 Ohio St.3d

116, 118, 480 N.]L.2d 408 (1985). See also State v. Franklin, 97 Ohio St.3d 1,

2002-( ,̂hio-5304, 776 N.E.2d 26, ^ 48; State v. Phill-ips, 8th Dist. No. 98487,

2013-Ohio-1443, ^; 8-10.
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}¶23} For this reason, we affirm the trial court's imposition of separate sentences in

CR-553806.

Receiving Stolen Property and Possession of
Criminal Tools Convictions in CR-545992

},j24} Central to our analysis of the coz3victions in CR-545992 and the prianary

focus of this en banc review is the effect of a trial court's failure to inquire or address an

allied-offense questi:on where it is clear from a facial review of the charges that the

offenses may be allied, even when facts :necessar5r to determine the conduct of the offender

are inissing.

}¶25} I.n this case, Rogers was convicted of two separate counts of receiving stolen

property. One offense involved a "stolen pickup truck." The second offense involved

"tires and rinis." The possession of criminal tools offense involved "a tire jack and/or

tow chain andfor lug nut wrenches." Although the receiving stolen property offenses

involved the same victim and the possession of criminal tools offense occurred on the

sarne date as the receiving stolen property offenses, we are unable to determine if these

offenses were allied offenses of sirnilar import. It is unclear if the "tires and rims" are

from the same "stolen pickup truck" or from another vehicle. Likewise, it is unclear how

the tools involved were related to either of the receiving stolen property offenses. There

are simply no facts in the record to aid in our mandated de novo review of the issue.

}¶26} At the outset of our analysis, we note that not every case involving multiple

convictions with a silent record will require an allied-offense determination by the trial

court. Even where specific facts of the case are unknown, an appellate court can assess
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whetlier a claim requires a return to the trial court. For example, cases that assert a claim

that the allied-offense issue was not addressed in a silent record may nevertheless fail

where the indictment shows the offenses were committed on separate dates or involved

separate victims or involve statutes that would require completely separate conduct.

Conversely, cases that involve offenses that facially present a question. of intertwined

condu.ct, such as kidnapping and rape, or aggravated robbery and kidnapping, or gross

sexual imposition and rape, create an allied-offense challenge that can result in the finding

of error for failing to address the merger issue.

The Role of the Trial:6udge

(¶27} Underwood placed the duty squarely on the trial court judge to address the

merger quest.ion.. Undenvood,. 124 Ohio St.3d 365, 2410-Ohio-1, 922 °J.1;.2d 923.

Likewise, the merger statute imposes the same duty. R.C. 2941.25. Ultimately, it is the

trial judge who imposes the sentence in a case. While the judge cannot be an advocate

for either position, the trial court must address the potential allied-offense issue when the

charges facially present a question of inerger. A defendant's conviction on multiple

counts, regardless of how achieved, does not affect the court's duty to merge allied

offenses of siznilar import at sentencing.

I¶281 UJhen a facial review of the charges and the elements of the crimes present a

viable question of merger, the court must apply the Johnson test.

{¶29) Under the first prong, the court determines "whether it is possible to coinmit

one offense and commit the other with the same conduct, not Nvhether it is possible to
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commit one without committing the other." Johnson, 128 Ohio St.3d 153,

2010-Ohio-6314, 942 N.E.2d 1061, at ^ 48, citing Blankenship, 38 Ohio St.3d at 11.9, 526

'^.E.2d 816 (Whiteside, J., concurring). ("It is not necessary that both crimes are always

committed by the sarne conduct but, rather, it is sufficient if both offenses can be

conunitted by the same conduct. It is a matter of possibility, ratller than certainty, that the

same conduct will constitute coini.nission of both offenses.")

}I(30} If the court's answer in the first prong is yes, then the second prong requires

the trial court to determine if, in fact, the offenses were actually committed by the same

conduct, i.e., "`a single act, committed with a single state of mind."' Johnson at 49,

quoting Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149, at ¶ 50 (Lanzinger,

J., dissenting). If the answer to both questions in both prongs is yes, then the offenses are

allied offenses of siinilar import and they must be merged. Johnson at ^ 50.

}¶31} "Conversely, if the court determines that the commission of one offense will

never resu.lt in the conlmission of the other, or if the offenses are committed separately, or

if the defendant has separate animus for each offense, then, according to R.C. 2941.25(B),

the offenses will not merge." Id. at ^1 51.

}¶32} Where the charges present a facial question of merger, the court must

perform the analysis. As stated in State v. Baker, 8th Dist. No. 97139, 2012-Ohio-1833,

^ 19:

In. short, there is no magic cleansing that occurs through the process
of case resolution that satisfies the constitutional prohibition. against
imposing individual sentences for counts that constitute allied offenses.
Merger must be addressed and resolved, or it remains outstanding. As
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noted in (Jnder-wood [124 Ohio St.3d 365, 2012-C)hio-1, 922 IV.E.2d 923, at
20], "[a] trial court does not have the discretion to exercise its jurisdiction

in a manner that ignores mandatory statutory provisions." Id. Thus, the
constitutional and 0hio statutory prohibition against multiple punishments
for the same conduct must always be addressed in the absence of a
stipulation to a separate animus or separate acts.

{¶331 We therefore hald that a trial court commits error where multiple charges

facially present a question of merger under .it.t;`. 2941.25 and the trial court faiis to

conduct an allied offerises of similar import analysis.

error in more detail below.

We will discuss the effect of this

1$341 The distinction between our view and the dissent is we believe plain error

exists in the failure to address a statutory mandate. The plain error occurs at that point

and need not be premised on the illusive question of whether the multiple offenses would

actually merge.

Defense Counsel and the Failure to Raise Merger

f$35} Rogers's trial counsel failed to raise the merger question in the trial court

below. However, because double jeopardy is implicated, there is a presumption against

waiver of constitutional rights. Undef°wood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

N.E.2d. 923, at TI, 32, citing State v. Adams, 43 Ohio St.3d 67, 69, 538 N.E.2d 1025 (1989).

"'Waivers of constitutional rights not only must he voluntary, but must be knowing,

intelligent acts done with sufficient awareness of the relevant circumstances and likely

consequences."' Adanis at 69, quoting Brady v. United States, 397 U.S. 742, 748, 90

S.Ct. 1463, 25 L.Ed.2d 747 (1970). "A waiver of important constitutional rights cannot
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be presumed from a silent record ***." State v. Stone, 43 Ohio St.2d 163, 167, 331

N.E.2d 411 (1975).

{4ff361 Furthermore, even if the failure to assez-t double jeopardy at the trial court

level constituted a forfeiture of that right, the jeopardy claim may be reviewed for plain

error. See United States v. Ehle; 640 F.3d 689, 694 (6th Cir.2011'). Despite the

d'zssent's analysis of the facts in both Under avood and Johnson, those admitted errors were

not deemed "waived" or "forfeited" or reduced to an ineffective assistance of counsel

claim on appeal.

[¶37} Defense counsel's failure to raise the merger issue does not relieve the trial

court of its duty to determine the merger question when a facial question of inerger

presents itself. Ultimately it is the trial court that must apply the statutory requiren-ients in

R.C. 2941.25 and address the possible merger questions.2

[1[38} While defense counsel should raise potential merger questions, it is important

to note that a defendant and his counsel have no role in the charging process, and the

defendant has no burden to prove offenses merge in the guilt phase. Merger is not an

affirmative defense under R.C. 2901.05(I))(1.)(a) and (b). Merger occurs just prior to the

entry of conviction and is a function of sentencing that is the exclusive domain of the trial

iudge.

2 Even if defense counsei's failure to raise a merger issue amounts to an ineffective assistance
of cour.sel claim, as referenced bv the dissent, this does not zelieve the trial 'adge of his or her
statutorily mandated duty to address mergcr.
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{¶391 Under Crim.R. 52(B), plain errors affecting substantial rights may be noticed

by an appellate court even though thev were not brought to the attention of the trial court.

Thus, Underwood makes clear that a defendant .may appeal his sentence even though it

was jointly recommended by the parties and imposed by tlie court. Underwood, 124 Ohio

St.3d 365, 2010-Ohio-1, 922 N.E.2d 923. As will be discussed later, when the issue of

merger is facially apparent, the failure of the trial court to address the merger issue

amounts to plain error. Therefore, a defendant's failure to raise an allied offenses of

similar import issue in the trial court is not a bar to appellate review of the issue.

Effect of Guilty Plea

f¶401 In Undenvood, the Supreme Court of Ohio held that the issue of allied

offenses under R.C. 2941.25 may be appealed even if the defendant entered separate pleas

to multiple oifenses and received a jointly recommended sentence. 1'd. at 26. In this

case, there was no discussi_on about Rogers's specific conduct at the time of the plea.

Likewise, there was no stipulation or understanding of how the receiving stolen property-

counts or the possession of criminal tools count related to each other. In the absence of a

stipulation or an agreement on which offenses are allied, a guilty plea does not negate the

court's mandatory duty to merge allied offenses of similar import at sentencing.

Cndenvood at fi 26.

^¶411 While facts establishing the conduct of the offender offered at the time of a

plea may be used to establish that offenses are not allied, a guilty plea alone that does not

include a stipulation or a finding that offenses are not allied offenses of similar impc>rt
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does not conclusively resolve the merger question. Thus, a guilty plea alone does not

constitute a valid waiver of the protections from possible double jeopardy undeir R.C.

2941.25.

The Role of 1'rosecutors

f¶42} The statute places no burden of proof on prosecutors to establish that

offenses do not merge. Again, the determination of merger is in the hands of the trial

judge based on the charges and the facts before the court.

1¶43} We are well aware that there are offenders who deserve separate convictions

and punishments for certain conduct. Rather than ignoring the question, prosecutors

should relish the opportunity to make the case for Nvhy certain offenders deserve

convictions or punishments based on their conduct.

$¶441 Prosecutors are free to charge in any manner they see fit. They can charge

as many counts as they conceivably feel cover the gamut of a de:fendant's conduct. With.

that, there are many opportunities to address the allied-offense issue along the path of case

resolution. Prosecutors can put facts into the individual indictment counts distinguishing

conduct; they can indicate in the response to a bill of particulars what offenses are not

allied; at the time of a plea, they can indacate which offenses are not allied and why they

are not allied by stating a factual basis for the plea, even if one is not required under

Crim.R. 11; they can file a sentencing memorandum outlining the merger issues; they can

also appear at sentencing and point out why offenses are not allied; they can also enter into

a stipulation on what offenses are comxnitted with separate conduct or a distinct animus.
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Thus, at any point in the process, prosecutors can put facts on the record that would

support a deterznination that certain offenses are not allied.

tl[451 T'his does not have to involve long or complicated hearings or witnesses.

Historically, merger of offenses has always been viewed as a part of the sentencing

process. Thus, "the sentencing process is less exacting than the process of establishing

guilt." Stale ti>. Bowser, 186 Ohio App.3d 162, 2010-Ohio-951, 926 N.E.2d 714,11114 (2d

Dist.), citing Nichols v. United States, 511 U.S. 738, 747, 114 S.C;t. 1921, 128 L.Ed.2d 745

(1994). Therefore, this process can easily be satisfied by a brief recitation of facts or

circumstances by the prosecutor to aid the trial court in its determination. Nothing more

should be required.3

? Ln one of the more insightful decisions on this issue released more than 30 years ago, former
Judge Alvin ILenzler noted:

When there is a probability that the allied offense issue may arise ir^ a case, the
prosecutor and defense counsel would be well advised to squarely confront the issue in

any plea bargaining that takes piace. By resolving this question at the plea bargaining
stage and incorporating the resolution of the allied offense issue in the plea bargain ^o
be placed on the record, the prosecutor and defense counsel will act to avoid later
problems in the validity of the plea bargain, in the entering of the plea, in the
acceptance of the plea, in the judgment of conviction, and any appeal of the case.

State v: hen ; 68 Ohio App.2d 151, 155, 428 N,E.2d 453 (8th. Dist.19$0)> fn.l.
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The Application of Plain Error

J^, 4b1 lf the facts necessary to determine whether offenses are allied offenses of

similar import are not in the record and the trial court does not inquire, then plain error

exists when the issue is raised on appeal. See State v. Barrett, 8th Dist. No. 9761.4,

2012-Ohie,-3948, 974 N.E.2d 105, (S. Gailagher, J., dissenting.)

tT47} Pursuant to the terms of Crim.R. 52(B), plain errors or defects that af:fect

substantial rights may be grounds for reversal even though they were not brought to the

attention of the trial court. "Notice of plain error under Crim.R. 52(B) is to be taken with

the utmost caution, under exceptional circumstances and only to prevent a manifest

miscarriage of justice." State i,. Long, 53 Ohio St.2d 91, 372 N.E.2d 804 (1978),

paragraph three of the syllabus.

f$481 Plain error requires:

(1) "there must be an error, i.e., a deviation from a legal nale," (2) "the error
must be plain," which means that it "must be an 'obvious' defect in the trial
proceedings," and (3) "the error must have affected `substantial rights,"'
which means that "the trial court's error must have affected the outcome of
the trial.

State v. Gross, 97 Ohio St.3d 121, 2002-®hio-5524, 776 N.E.2d 1061, ¶ 45, quoting ,S'tate

v. Barnes, 94 Ohio St.3d 21, 27, 759 N.E.2d 1240 (2002).

f$491 We find that in failing to address a merger issue, there is a deviation from a

legal iule. Thus, as here, when a trial court fails to determine whether offenses are allied

offenses of similar import, the first prong of the plain error test is satisfied. The

legislative requirement under R.C. 2941.25 to determine allied offenses is also mandated
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by the Supreme Court of Ohio in Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922

N.E.2d 923. "R.C. 2941.25 codifies the protections of the Double Jeopardy Clause of the

Fifth Amendment to the United States Constitution and Section 10, Article I of the Ohio

Constitution, which prohibits multiple punishments for the same offense." Id. at ^1 23.

"[itv]hen a sentence fails to include a mandatory provision, it may be appealed because

such a sentence is `contrary to law' and is also not 'authorized by law."' Id. at ^ 21;

{T501 The second prong recluires that the error must be "plain" or "obvious."

VV11ere it is clear from a facial review of the convictions that the allied offenses of similar

import analysis should have been conducted but was not, the error is plain and obvious.

Here the trial court should have realized from the face of the charges in CR-545992 that a

merger analysis of the receiving stolen, property and possession of criminal tools offenses

was necessary. When the legislature statutorily mandates a procedural duty under R.C.

2941.25 to protect an established constitutional right, a violation of that duty constitutes

error.

J^[51} Lastly, the third prong of plain error requires that the error must have

affected the "substantial rights" of the accused. Clearly, the prospect of being subjected

to multiple punishments for offenses that may be allied affects a. defendant's substantial

rights. In our view, the unresolved nature of double jeopardy so undermines the integrity

of the proceedings that it constitutes plain error and satisfies this prong.

{¶52} 'Fo find otherwise would undermine the Underwood decision and the

legislative mandate of R.C. 2941.25. Further, a defendant would be left with the limited
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remedy of an ineffective assistance of counsel claim on appeal. That claim, like the

allied offenses of sirnilar iinport claim, would contain no more facts in support of it than

the initial allied offenses of similar import claim. In the end, a postconvictiort. relief

petition would be all that remained as a.remed.y after the case is over. The unresolved

nature of ti-ie double jeopardy issue affects the outcome of the case and prejudices the

offender.

Distinguishing Forrris of Plain Error

{¶53} We are cognizant that other panels of this court have declined to find plain

error when the record does not contain facts from wliich an allied-offense error might be

deterrnined. They take issue with the approach that finds plain error when it is uncertain

if the outcome of the case would have been otherwise. This view is outlined in State v.

Snz^ffer, 8th Dist. Nos. 96480, 96481, 96482, azid 96483, 2011-Ohio-6430, ^ 9; State v.

1^,indsey, 8th Dist. ^To. 96601, 2012-Ohio-804, T, 13; State v. Barrett, 8th Dist. No. 97614,

2012-Ohio-3948, 974 N.E.2d 185; and in the original panel decision in this case released

as State v. Rogers, 8th Dist. Nos. 98292, 98584, 98585, 98586, 98587, 98588, 98589, and

98590, 2013-Ohio-1027.

fT541 "I'hese cases accept the principle that it is plain error not to merge allied

offenses, but rationalize that since there are no facts to find plain error, plain error does not

exist. This is a self-fulfilling prophecy that defeats the constitutional protection outlined

in tindertivood: In our view, it is th.e absence of facts, or at least an inquiry into those

facts, that makes the question ripe for review and creates plain error.
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l¶55} 'I'he duty to merge implies a duty to inquire and determine whether rnultiple

cklarges are allied offenses of similar import. Without the dut_v to inquire and determine,

the duty to merge would be empty. An essential step in the merger process is applying

the requirements of R.C. 2941.25, and hence the Johnson test, to the inultiple charges. In

our view, the failure to tak-e this step where a facial review of the charges revea:(s it is

necessary establishes prejudice and affects the outcome of the case. This is the

fundainental distinction between our view and that of the dissent.

{¶561 In State v. Cot°rao, 8th Dist. No. 95167, 2011-Ohio-2517, ^, 10, this cotzrt

extended Cnderivood and held that "the trial court's failure to make the necessary inquiry

[into the allied-offense issue post-Johnson] constitutes plain error necessitating a reman.d."

There is historical support for this proposition. In State v. Kent, 68 Ohio App.2d 151,

428 N.E.2d 453 (8th Dist.1980), this court held that the trial court has "an affirmative duty

to make inquiry as to whether the allied offense statute would be applicable"' prior to

sentencing the defendant. Id at 156; see also State v. Latson, 133 Ohio App.3d 475, 728

N.E.2d 465 (8th Dist.1999). Kent was implicitly overruled by State v. Comen, 50 Ohio

St.3d 206, 211, 553 N.E.2d 640 ( 1990), which overruled the defendant's challenge on an

allied-offense issue for not being raised at the trial court level during the plea and

sentencing hearings. Of course, Comen itself has since been contradicted by Clnderwood,

124 Ohio 8t.3d 365, 2010-Ohio-1, 922 N.E.2d 923, at 1; 29. See Baker, 8th Dist.

No. 97139, 2012-Ohio-1833.
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t$57} Most traditional plain error deals with issues involving the guilt phase. See

.S`tate v. Davis, 127 Ohio St.3d 268, 2010-Ohio-5706, 939 N.E.2d 147. Unlike plain error

claims in the guilt phase, procedural plain error in sentencing does not affect the

determination of guilt or innocence. The effect of finding plain error in the sentencing

phase is minimal on the overall case and requires a return to the trial court solely to

determine if any of the convictions merge. See State v. Biondo, 11 th Dist. No.

2012-I'-0043, 2013-Ohio-876. We also note that as trial courts become more aware of

their duty to inquire and address merger questions, this problem will largely disappear.

Even when trial courts fail to address the issue, there are often facts in. the record that

allow for resolution of the issue by de novo review on appeal. Thus, very few of these

cases will result in a return to the trial court.

{¶58} If a trial court failed to advise a defendant under Crim,R. 11 of the right to

subpoena witnesses, we would automatically find plain error. We would not contemplate

or hedge our finding on whether the record is silent on the question. of Nvhether the

defendant would have actually subpoenaed witnesses. It is enough that the advisement

was not made to demonstrate the plain error.

{¶591 The .failure to address the allied-offense issue, in our view, is no different.

The plain error goes to the failure to address the required allied-offense analysis, not the

plain error that exists when a record clearly demonstrates the offenses should have

merged.

Other Issues

26



f¶60} Rogers also raised issues regarding jail ti:nie credit and postrelease control.

1¶611 Rogers argued that the court erred by failing to compute his jail-time credit as

mandated by R.C. 2967.191 and that trial counsel was ineffective for failing to request an

accurate calculation of the jail-time credit. This assignment of error is moot because the

court granted atogers's pro se rriotlon for jail-tixi.tE c.redit ori April 16, 2012.

g¶62} Lastly, Rogers conlplairts that the court erred by failing to advise hirn of the

consequences of violating postrelease control. This assignment is overruled because the

court did apprise Rogers during sentencing of the consequences of violating postrelease

control. See tr. 69-70,

Conclusion

1¶63} We therefore hold the following:

(a) tk'here a facial question of allied offenses of similar iznport presents itself, a

trial court judge has a duty to inquire and determine under R.C. 2941.25 whether those

offenses should merge. A trial court commits plain error in failing to inquire and

determine whether such offenses are allied offenses of similar import.

(b) A defendant's failure to raise an allied offenses of similar import issue in the

trial court is not a bar to appellate review of the issue.

(c.) While facts establishing the conduct of the offender offered at the time of a

plea may be used to establi:sh that offenses are not allied, a guilty plea alone that does not

include a stipulation or a finding that offenses are not allied offenses of similar iniport
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does not conclusively resolve the merger question. Thus, a guilty plea does not constitute

a valid waiver of the protections from possible double jeopardy under R.C. 2941.25.

flj641 We overrule the prior decisions of this court to the extent they are in c onflict

with this decision. See, e.g., ;Snu,ffeY; 8th Dist. Nos. 96480, 96481, 96482, and 96483,

2011-u:hio-6430; Lindsey, 8th Dist. No. 96601, 2012-0h.io-804; I3arrett, 8th Dist. No.

97614, 2012-®hio-3948. In this case, we sustain the first assignment of error to the

extent a remand is necessary to establish the underlying facts of Rogers's conduct in

CR-545992 and for the trial. court to determine whether the subject crimes should merge

for sentencing purposes.

(¶65} By separate entry, we certify a conflict between this decision. and the Sixth

District's decision in State v. Wallace, 6th Dist. No. WD-11-031, 2012-Ohio-2675.4

f¶661 Judgment affirmed in part, reversed in. part, and cause remanded.

It is ordered that appellant recover of said appellee costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the common

pleas court to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the

Rules of A.ppellate Procedure.

4 The parties are advised that in order to institute a certified-conflict case in
the Supreme Court of Ohio, a party must file a notice of certified conflict in the
Supreme Court within 30 days of this court's order certifying the conflict.
S.CtYrac.R. 4. I.
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SEAN C. CiALLACJI-IER, JUDGE

PATRICIA ANN BLACKMON, J.,
MARY J. BOYLE, J.,
FRATK D. CELEBREZZE, JR., J.,
EILEEN A. GA.LLACTPFER, J.,
EILEEN T. Cr`ALLACsHER, J.,
MARY EILEE?Nr. KILHAItiT;, J.,
KATI-ILE'EN ANN KEOLTC3-H, J.,
LARRY A. JONES, SR., J.,
TIM McCORMACK, J., and
KENNElH A. ROCCO, J., CONCUR

KE?^TNETH A. ROCCO, J., CONCURS 'h'ITI-3 SEPARATE OPINION in which Patricia
Ann Blackmon, Mary J. Boyle, Eileen A. Gallagher, Eileen T. Gallagher, Sean C.
Gallagher, Larry A. Jones, Sr., Kathleen Axiii Keough, Mary Eileen Kilbane, and Tim
McCoxmack, JJ., CONCUR

LARZ.^.' A. JONES, SR., J., CONCUR.S WITH SEPARATE ®PIN.IONT in which Patricia
Ann. Blackmon, Mary J. Boyle, Eileen A. Gallagher, Eileen T. Gallagher, Sean C.
Gallagher, Kathleen Ann Keough, Mary Eileen Kilbane, Tim McCormack, and Kenneth
A. Rocco, JJ., CONCUR

MELODY J. STEWART, A.J., DISSEI°^TS WITH SEPARATE OPINION

KENNE`I'H A. ROCCO, J., CONCURRING WITH MAJORITY OPINION:

{¶67} NN'hile I concur with the reasoning of the majority opinion, I write separately

to express my concern that the dissenting opinion may become the law in this state.

Should that occur, the trial judge will be relegated to a passive role at a. time when his or

her role rightfully is paranlount. Moreover, I do not share the dissenting opinion's trust

that a posteonviction petition will afl::ord relief to a defendant who is unaware when he or
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she enters into a plea agreement of the rnian.ees existing between the legal concepts of

"forfeiture" and "waiver"; arguably, that issue "could have been raised" in a direct appeal.

fT 68) In addition, I wish to point out that because an analysis with a solution to the

dilernrrza presented in this case was proposed in State v. Kent, 68 Ohio App.2d 151, 428

N.E.2d 453 (8th Dist.1 980), that case deserves more than what the majority opinion

affords it.

(¶69} Crizn.:R. l.1(C) vests the trial court with the responsibility to ensure that a

defendant is not unknowingly, involuntarily, or unintelligently surrendering his

constitutional rights at a plea hearing. Obviously, the right conferred under the Double

Jeopardy Clause qualifies as one.

{¶701 Thus, although the n.ile does not specifically require it, prior to making a

finding of guilt, the trial court should make an inquiry concerning the facts underlying the

defendant's change of plea. ^.:his court may not "have the authority to impose" such an.

action on the trial court, as the dissenting opinion notes, but the rule certainly encompasses

it and provides the trial court with the jurisdiction to do so.

(¶711 As stated in Kent, 68 0hio App.2d 151, 428 N.L-;.2d 453, after the defendant

enters his change of plea to all of the offenses, and the trial court has otherwise complied

with its duties under Crim.R. 11(C), a determination can then be made with respect to any

potential allied-offense issue. The Kent court noted:

This can occur in one of several si.tuations.

First, if either the prosecutor, the defense counsel, or a defendant
advises the court that the defendant is pleading guilty to multiple offenses
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and that in entering the plea consideration was given to the allied offense
statute, the court can then accept the guilty plea and enter a judgment of
conviction for all of the offenses to which the party has pled guilty.
[Footnote omitted.]

In the event that a statement similar to that given above is not made,
but a defendant affirznatively raises the issue of allied offenses and indicates
that he is entering a plea of guilty to multiple offenses that are allied offenses
of similar import and that a judgment of conviction can only be entered for
one, the court will proceed to accept the guilty plea to all of the offenses.
I'he court will then conduct a voir dire hearing to determine whether they are
allied offenses of similar import with a single animus which would require a
judgment of conviction for only one offense. If, after conducting such a
hearing on the record, the cou[r]t determines that the offenses are allied
offenses of similar import with a single animus, a judgment of conviction for
only one offense may be entered. If the court, after conducting a hearing on
the record, detern-iines that there were multiple offenses of dissimilar import
or offenses committed separately or with a separate animus as to each, the
court will then enter a judgment of conviction for each of the offenses. R.C.
2941.25(A) and (B).

* * * If nothing is said by either the prosecutor or the defendant in regard to allied,
offenses and the court has accepted the guilty plea to all of theoffenses; the court has an
affarmative duty to make inquiry as to whether the allied Qffense statute would be

applicable. Under these circumstances, the court would explain that in Ohio there is an
allied offense statute [that protects the constitutional right against double jeopardy], and
thus, depending upon the evidence, a judgment of conviction may only be entered foi° one
offense,: and a hearing would be held to deternzine if there are such alliedoffenses.

We recognize that C,'ritn,.IZ: 11 does not contain a requirement that the court conduct
such a hearing after accepting the guilty plea. Nevertheless, the allied offense statute is
mandatory in that when there are allied offenses of si.n2ilar import, there can only be one
judgment of conviction.

Therefore, two significant alternatzves present themselves. First, the trial court
could accept the guilty plea. to the multiple offenses of similar import, make no further
inquiry, and sentence the defendant for each offense. 'I'hen, if an appeal is taken, a
defendant who has pled guilty to multiple offenses of similar import may raise the issue
that there were allied offenses of similar import with a single animus and that the judgment
of conviction for the multiple offenses should not have been entered. I--Ie would argue
that he did not ntake a knoNving, intelligent and voluntary plea because he was not advised
of the allied offense statute.
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On the other hand, a trial court could conduct an allied off'ense hearing on the
record foY multiplerZo'enses of similar import. After that, the trial judge would deternaine
whether sentence could be imposed for only one offense, or if the offenses were allied
offenses, impose separate sentences as to each one shown to have an animus separate
from the othef°s. This process would have an additional advantage: it ivould pYovide the
record necessary f'or an appellate court to review the determination below.

We believe the betier practice would be for the court to conduct the allied offense
hearing when a defendant has pled guilty to multiple offenses of similar import. In this
way, the defendant 's rights are pr•otected and the defendant is then precluded from
succe,ss/,cllv raising the allied offense issue on appeal. Thus, in the interests of judicial
econoniy and protection of the riglats of the defendant, it is the better pi•actice to have the
trial court conduct the allied offense hearing after accepting a guilty plea to offenses
which may be construed to be allied offenses of similar irnport.

Further, in the event that the trial coui-t erred in its determination of allied offenses,
the entire guilty plea is not vacated. It is only the judgment of conviction relating to the
allied offenses.

(Emphasis added.)

{172} The foregoing procedure makes eminent sense. In advising the defendant during the

colloquy at the plea hearing of this additional constitutional right, putting the prosecutor to his proof,

requiring defense counsel to advocate for his clieiit, and making a final determination of Nvhether there

exists a factual basis prior to making a finding of guilt, the trial court is not acting as an advocate for

anything but the law itself. Z'his is the judge's sole responsibility, after all.

gT73} Despite the implicit directive Crini.l:Z. 11(C;) contains, the merger issue has

been declared in some instances as one that can "only occur at sentencing." See State v.

Snuf er, 8th Dist. Nos. 96480, 96481, 96482, and 96483, 2011-Ohio-6430, ^ 10.

Therefore, the trial court may, in addition, require the parties to submit sentencing

memoranda on the issue prior to conducting the sentencing hearing. The prosecutor at the
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sanle time could be advised to be prepared to elect, should the trial cour-t make the

determin.ation that merger must occur. This would serve several beneficial pLtrposes.

tT74} It would lend further support for the trial court's determinations with respect

to guilt, merger, and, incidentally, proportionality. It would provide more material for

purposes of appellate review. It would also address the concerns set forth by the

dissenting opinion. See also State v. Barrett, 8th Dist. No. 97614, 2012-Ohio-3948, ^

24-25 (which set forth the belief that the trial. judge should not be placed in the position of

"advocating" for the defendant but acknowledged that, at the plea hearing, "the court has

an affirmative duty to advise a defendant of the consequences of waiving constitutional

rights")

f¶75} Finally, it would also have the advantage of cutting short the process

currently in use, i.e., several appeals, as the issue comes from the trial court to this court, is

reviewed with or without an adequate record, and is remanded for the trial court to make

another decision for this court to review again. Adding the necessity for the filing of a

petition for postconvictioti relief as a method of redressing the issue merely compounds

the problem. Judicial economy is clearly lacking in this area, and it is this coui-t's duty to

provide some guidance to the trial courts. The procedure outlined in Kent, 68 Ohio

App.2d 151, 428 N.E.2d 453, serves botli ends.

tl^761 The vexing problem this case presents easily could be solved by the Ohio

Supreme Court. That court could either embrace ttie procedure proposed in Kent, or

33



amend Crim.R. I1(C) to require the trial judge, prior to accepting the change of plea, to

make an inquiry into the underlying facts.

LARRY A. JONES, SR., J., CONCURRING W1TIJ NTAJ®R1T'Y OPINION:

1$771 1 concur in judgment with the reasoning of both the majority opinion and

Judge Rocco's concurring opinion, but write separately to provide simple and

straightforward instructions for the trial court.

{T781 As highlighted by the majority, it is a fundamental principle that an offender

can be punished only once for a crime; otherwise, the offender's constitutional right to be

protected from double jeopardy has been violated.

€¶79) When an offender is convicted of more than one offense, R.C. 2941.25

obligates the trial court to determine whether the offenses are allied. This obligation is

the same whether the conviction is the result of a plea of guilty, a plea of no contest, or a

verdict after a trial.

{¶$01 Therefore, if an offender is convicted of more than one offense and the

parties do not expressly agree, i.ee stipulate, that the offenses are not allied offenses of

similar irnport, the trial court must make the inquiry and this inquiry must take place on the

record before the offender is seritenced (but this incluiry may take place at the sentencing

hearing).

{9181$ The trial court is obligated to do an allied-offenses analysis, on the record

each time there is a conviction of more than one offense. While, in some cases, it may

seem tedious, in the long run it will save the state's and court's resources by streamlining
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multiple appeals and., niost iinportantly, ensure the constitutional rights of the defendant

against double jeopardy.

MELODY J. STEWART, A.J., DISSEIvTING:

{T82} I believe that the majority's decision misinterprets the holding in State v.

(,Tnder°wood, 124 Ohio St.3d 365, 201 0-Ohio-1, 922 -N.E.2d 923, that "allied offenses of

similar import must be merged at sentencing or the sentence is contrary to law." I agree

that it is plain error for the court to sentence an offender to serve multiple terms of

iinprisontnent for allied offenses of similar import - when an allied offenses error is

obvious on the record, we must find the error rises to the level of plain error. The

cluestion presented en banc is what to do when a defendant pleads guilty to an indictment,

fails to offer any evidence at sentencing to show why the offenses are allied, and the

appellate record contains no facts to show why multiple offenses should merge for

sentencing.

f¶83) Consistent with established principles of appellate review, I would find that

the defendant who pleads guilty to multiple offenses and fails to raise an allied offenses

issue at sentencing forfeits the right to argue all but plain error on appeal, And since a

plain error analysis is always predicated on there beiiig an "obvious" error in failing to

merge allied offenses, the claimed error must fail if the record contains no facts proving

that a merger error occurred.

1¶84} The majority of this court decides differently, reversing and remanding a

conviction not because an error occurred, but because it cannot tell if an error occurred.
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Rather than rely on the established application of the plain error rule, the majority

circumvents the rule by holding that plain error occurs simply because the court failed to

conduct a "facial" inquiry of the offenses at sentencing to determine whether multiple

offenses are allied. Underwood does not explicitly place a duty on the court to n-iake this

inquiry nor can that duty bo inferred. What is more, in creating this new duty for the court

(and the prosecuting attorney), the majority relieves defense counsel of any duty to protect a

client's rights - it essentially finds that any issue of ineffective assistance of counsel

resulting from counsel's failure to raise the merger issue at sentencing is superseded by the

court's per se error in failing to raise the issue sua sponte.

ITS51 This holding is a misapplication of the plain error rule, a misreading of

Supreme Court precedent, and a clear departure from our traditional adversary process. I

respectftilly dissent.

I

{T86} The plain error doctrine set forth in Crim.R. 52(B) states that "[pllain errors or

defects affecting substantial rights may be noticed. although they were not brought to the

attention of the court." 'fhis rule is identical to Fed.R.Crim.P. 52(b) and Ohio courts have

resorted to federal precedent when construing the state version of the rule. See, e.g., State

v. Wamsley, 117 Ohio St.3d 388, 2008-Ohio-I195, 884 N.E.2d 45,11118.

g¶87} 'I'o prevail on a showing of plain error, a defendant must prove three things:

(1) an error, (2) that is plain, and (3) that affects substantial rights. See ,Iones v. Zinited

States, 527 U.S. 373, 389, 119 S.Ct. 2090, 144 L.Ed.2d 370 (1999); State v. Gross, 97 Ohio
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St.3d 121, 2002-Ohio-5524, 776 N.E.2d 1061, ^45. A xev.iewing court will take notice of

plain error only with the utmost caution, and only then to prevent a manifest miscarriage of

justice. State v. Long, 53 Ohio St.2d 91, 372 N.E..2d 804 (1978), syllabus.

{¶8S} As the majority coit.cedes, "[t]here are simply no facts in the record to aid in

our mandated de novo review" of t"ne merger i ssue. Ante at ^ 25. Without facts showing

why offenses should merge, this court cannot say that any sentencing error occurred, much

less that an error occurred that was so "obvious" that it rose to the level of "plain" error. It

is the appellant's responsibility under App.R. 16(A)(7) to make an argument with citations

to the parts of the record on which the appellant relies.

{¶89} Rogers pleaded guilty to a bare bones indictment. By doing so, he admitted

the facts alleged in the indictment. See Crim.R. 11(B)(1); State v. Wilson, 58 Ohio St.2d

52, 388 N,E.2d 745 (1979), paragraph one of the syllabus. He did not argue at sentencing

that the offenses he pleaded guiltv to were allied and should merge for sentencing, so he

forfeited the right to raise anything but plain error relating to merger of sentences. L7nder

any plausible application of the plain error rule, Rogers has failed to show an error, the

existence of which we must recognize in order to prevent a miscaz-riage of justice. On this

basis alone, we should reject Rogers's argument that the court committed plain error by

failing to merge for sentencing allied offenses of similar import. See State v. Snuffer, 8th

Dist. Nos. 96480, 96481, 96482, and 96483, 2011-Ohio-6430; State v. Lindsey, 8th Dist.

No. 96601, 2012-Ohio-804; State v. Barrett, 8th Dist. No. 97614, 2012-Ohio-3948; State

v. Rogers, 8th Dist. Nos. 97093 and 97094, 2012-Ohio-2496.
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II

{1[901 The majority circumvents a conventional plain error analysis by taking the

Uraderw©ad holding out of context and relieving the defendant of the onus of objecting

and otherwise preserving any claimed error. It does so on the following premises: (1)

allied offenses issues invoke ttie senter^ici^ig component of the Double Jeopardy Clause of

the Fifth Amendment to the United States Consl:itution, and constitutional errors cannot be

waived unless the waiver is knowing or intelligent; (2) the "imposition of r nultiple

sentences for allied offenses of similar import is plain error"; and (3) under R.C. 2941.25,

the court must determine prior to sentencing whether the offenses were committed by the

same conduct. From these premises the majority concludes that the trial judge not only

has a duty to merge allied offenses of similar import, but that the trial judge also has the

obligation to raise the issue of allied offenses at sentencing even if the defendant fails to

do so. This conclusion is not valid.

A

1

tlff9l) Although the majority correctly concludes that Rogers's failure to raise the

merger issue at sentencing did not constitute a waiver of his double jeopardy rights, ante at

T,1 35, it reaches that conclusion for the wrong reasons because it confuses the concepts of

"waiver" and "forfeiture." By failing to raise the issue of merger, Rogers did not waive

his double jeopardy rights, but he did forfeit the right to argue anything but plain error on

appeal. This distinction is important: nuanced or not.
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1¶921 A "waiver" is the intentional .relinquishinent or abandoninent of a right, while

a "forfeiture" is the failure to preserve an objection. State v. Payne, 114 Ohio St.3d 502,

`?0(}7-Ohio-4642, 873 NoE.2d 306, T^, 23. 'I"he waiver of a right is not subject to plain error

review under Crim.R. 52(B), but a forfeiture of an. objection is subject to plain error

review under Crim.R. -52(B). Id. Rogers did not intentionally relinquish his double

jeopardy rights when he failed to object at sentenciz-lg that he was separately sentenced on

allied offenses of similar import - he merely forfeited the right to complain of anything

but plain error on appeal by not timely raising it. In fact, Undef wood addressed this very

point, rejecting the argument that a guilty plea to a jointly recommended sentence

constituted a waiver of the right to raise an allied offense issue on appeal. Underwood,

supra, at ^ 32.

2

{¶931 'fhere really is no doubt that a defendant who pleads guilty and does not raise

the issue of allied offenses at the time of sentencing forfeits all but plain error on appeal.

In State v. Comen, 50 Ohio St,3d 206, 211, 553 N.E.2d 640 (1990), the Supreme Court

found an allied offenses argument forfeited on appeal because the defendant did not raise

the issue in the trial court. Implicit in the idea of issue forfeiture in the context of allied

offenses is that a party who fails to object waives all but plain error. See State v. Foust,

105 Ohio St.3d 137, 2004-Ohio-7006, 823 N.E.2d 836, T 139 (argument that state failed to

prove separate animus for separate offenses was not raised at trial and defzndant "thus

waived all but plain error`'). Rogers did not waive his right to not be held twice in
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jeopardy for the same conduct, but by failing to raise the issue in the trial court, he did

forfeit the right to obj ectto this aspect of his sentence.

[¶941 Comen should end any discussion concerning the application of the plain

error rule in this case, yet the majority gives short shrift to that case with the stateiTaent that

it is "contradicted" by (Jndenvood. Ante at ; 56. This comment is not correct because

Underivood is entirely consistent with Comen - the Supreme Court recognized that

Underwood's guilty plea did not waive error; it sirnply forfeited all but plain error for

purposes of appeal. With the state having conceded that Underwood's offenses were

allied and should have merged for sentencing, Clnderu^ood at ^ 8, the Supreme Court found

that the court's failure to merge those sentences rose to the level of plain error.

11195} Given the concession of plain error in Zlnderwood; the Supreme Court had no

reason to cite Comen for the legal proposition that a failure to raise an allied offenses

objection at sentencing forfeits all but plain error. With plain enor established, Comen's

forfeiture of the right to argue allied offenses was immaterial.

IT96} In fact, the rule that a defendant who fails to raise the issue of allied offenses

at sentencing forfeits the right to argue that issue on appeal is so well estabJished that it is

axiomatic. For example, in Str.tte v. Antenori, 8th Dist. No. 90580, 2008-C)hio-5987, we

held, consistent with the principles announced in C•omen, that by volun.tarily entering

guilty pleas to two separate offenses, a. "defendant waive[s] any argument that the same

constituted all_ied offenses of similar import." Id at ^ E.
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I¶971 And in State v. Wulff', 8th Dist. -NTo. 94087, 2011-Ohio-700; we distinguished

Antenori from Undenvood by noting that Underwood involved a jointly recoinrxi.ended

sentence as opposed to the guilty plea entered into in Antenori. Id. at T 25. Wulff thus

concluded that a defendant who voluntarily enters guilty pleas and allows himself to be

sen.tenced at the court's discretion forfeited any argument that his offenses constituted

allied offenses of similar import. Id. at T 26.

[1(98} Any arguinerit the majority makes that Underwood somehow undercut the

principles announced in Come,n should have been dispensed with in State v. Clernentsorr,

8th Dist, No. 94230, 2011-Ohio-1798, where the author of the present en banc decision, not

only agreed wit11 the .4ntenori-Wulff analysis, but explained his agreement by citing with

approval the passage from Antenori explaining why Underwood was distinguishable. Id.

at ^ 11. Clementson thus denied an application to reopen an appeal on grounds that

appellate counsel was ineffective for failing to raise an assignment of error relating to the

court's failure to merge allied offenses of similar import for sentencing because that issue

arose in the context of a guilty plea and was essentially unreviewable on direct appeal. Id.

at ^i 13.

B

{¶99} The majority cites Underwood for the proposition that it is error to fail to

merge allied offenses and from this proposition concludes that a sentence must be reversed

if the record on appeal does not contain enough information to prove that offenses are not

allied. In its view, holding otherwise might result in the defendant actually being ordered
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to serve separate sentences for allied offenses, and that would violate r;nderwood. This

conclusion disregards Cornen and miscomprehends Underwood's holding. It is important

to understand that in both Underwood and State v. Johnson, 128 Ohio St.,d 153,

2010-Ohio-6314, 942 ?`T.L,2d 1061, the Supreme Court's holdings were predicated on

facts or concessions showing that the trial judge had erred by failing to merge offenses that

actually were allied: Undenvood was the result of a no contest plea and recommended

sentence in which the state conceded that Underwood's offenses were allied offenses of

similar import; Johnson involved a jury trial in which the evidence at trial convincingly

showed that the subject offenses were allied. In both cases, the Supreme Court was able

to find a merger error that was obvious on the record.

t¶I001 The specific holding in t1"ndenvoocl that "offenses of similar import must be

merged at sentencing or the sentence is contrazy to law" is explained by the state's

argt7ment in that case. Midway through his trial, tTnderwood and the state reached a plea

agreen-ient in which t7nderwood would plead guilty to multiple offenses and the parties

jointly recommended a sentence. Underwood, supra, at 5^^^; 4. Underwood did not raise

the argument to the trial court that any offenses were allied and should have merged, but

he did do so on direct appeal. Id. at T, 6. The state conceded that Underwood's sentences

should have merged, but argued that he waived the right to appeal the merger issue by

jointly agreeing to a sentence. Id. at Tj 8. Accepting the state's concessi.on regarding

merger, the Supreme Court cited past precedent for the proposition that allied offenses are
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to be merged at sentencing and found that the trial court`s failure to merge tinder-wood's

sentences was plain error. Id. at T, 26.

g¶I01l With the Supreme Court's finding that the offenses in Undey-wood and

Johnson were allied, its directive that allied offenses must be merged for sentencing is

entirely defensible - it was plainly established that the offenses in each case were allied

offenses of similar impoi-t, so it would violate double jeopardy to force the defendants in

those cases to serve multiple punishnients for a single act. The obvious error in each case

was, indeed, plain error.

I¶1021 In this case, the majority admittedly has no idea whether Rogers's offenses

were allied becatise Rogers pleaded guilty and failed to make a record to demonstrate his

claimed error. Nothing in Underwood suggests that it applies to the rnef°e possibility that

an allied offenses error occurred. Applying Comen, we should hold that Rogers's failure

to preserve error at the time of sentencing forfeited all but plain error and that the limited

record on appeal makes it impossible for us to find such an error.

c

{T1031 The majority's final prernise --- that the court has the responsibility to

determine prior to sentencing whether there are any allied offenses issues - imposes a

vagrze standard that the maj ority actually disregards and creates a new form of structural

error.

I
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}$104} In the majority's view, the trial judge has the obligation to address a

potential allied offenses issue if the convictions present a "facial" question of inerger.

Ante at T, 32. It is unclear what is meant by the use of that word. As a legal term of art,

"facial" means obvious or apparent "on its face." But application of this standard actually

contradicts tlie rriajority's conciusion.

{1[105} 'I'lze two counts of receiving stolen p.roperty involved (1) a"stolen. pickup

truck" and (2) "tires and rims." The single count of possession of crin-iinal tools involved

"a tire jack andlo.r tow chain andfor lug nut wrenches." As the majority concedes:

[W]e are unable to determine if these offenses were allied offenses of similar
import. It is unclear if the "tires and rims" are from the same "stolen
pickup truck" or from another vehicle. Likewise, it is unclear how the tools
involved were related to either of the receiving stolen property offenses.
There are simply no facts in the record to aid in our mandated de novo
review of the issue.

Ante at 25.

1¶106} If this court is unable to determine whether the offenses are allied offenses

of similar import because there are no facts to suggest 'that they are, it has necessarily

concluded that there is no "facial" question of merger that obligated the trial judge to

inquire into the allied offenses issue. The analysis is at an end. By its own reasoning,

the majority's analysis necessarily affirms Rogers's sentences.

{1107} Rather than apply this new "facial" approach, the majority now adopts a

standard that goes beyond the plain. error rule and presumes that all offerises are potentially

allied and the trial judge must, prior to sentencing, inquire into the possibility that
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sentences might be subject to merger, regardless of what facts are before the trial judge -

in essence elevating plain error to a form of structural ef-ror.

{$1.081 It is only in the rarest of cases that an error is held to be structural, thus

requiring an automatic reversal. Washington v. Recuenco, 548 T.J.S. 212, 218, 126 S.Ct.

2546, 165 L.Ed.2d 466 (2006). The U-initec'i States Supreme Court has been very clear in

cautioning against the "unwarranted extension" of the plain error rule because it "would

skew the Rule's 'careful balancing of our need to encourage all trial participants to seek a

fair and accurate trial the first time around against our insistence that obvious injustice be

promptly redz:essed."' Uni.ted States v. Young, 470 U.S. 1, 15, 105 S.Ct. 1038, 84 L.Ed.2d

1(1985), quoting United States v. Frady, 456 U.S. 152, 163, 102 S.Ct. 1584, 71 L.Ed.2d

816 (1982). Indeed, the Supreme Court has stated that it has no authority to create a

"stru.ctural error exception" to the plain error rule, and that a structural error analysis is

inappropriate in a plain eirot° situation. Jolznson v. United States, 520 U.S. 461, 466, 117

S.Ct. 1544, 137 L.Ed.2d 718 (1997).

{¶109} Altliougli the majority carefully avoids characterizing its new rule as "per

se" or "structural" error, the intent is clear. The majority explains its decision to place a

duty on the court to inquire into the possibilit^T that offenses might merge for sentencing by

analogizing allied offenses issues to guilty pleas and claiming that we would

"automatically" find plain error if the court failed to advise a defendant of the right to

subpoena witnesses under Crim.R. 11(C), regardless of whether the defendant claimed any

prejudice. Ante at ^, 58. The difference between plain error and structural error is the
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demonstratiozi. of prejudice: plain error exists oiAy when the defendant shows that erro-r

affected substantial rights (i.e., prejudice); structural error presumes prejudice. See State

v. Fisher, 99 Ohio St.3d 127, 2003-Ohio-2761, 789 N.E.2d 222; ;9. By now stating that

it would reverse a case even without a showing of prejudice, this court implicitly concedes

that it is eznploying a structural error analysis. It does so with no regard to the Supreme

Court's admonition that a structural error analysis is inappropriate in a plain error

situatioxz. Johnson; supra. At least one other appellate district court has rejected a

similar per se error claim in a post- Underuvoort allied offenses appeal from a guilty plea.

See State v. Wessling, 1 st Dist. No. C-110193, 2011-Ohio-5882, T, 6.

(1[110} In any event, if the majority insists that it is einploying a plain error

analysis, the Crim.R. 11(C) guilty plea analogy it uses actually disproves its point. The

only way an appellate court would know if a trial judge failed to make the required

Crim.R, 11(C) advisements would be if the error was shown on the transcript of the plea

colloquy. When there is no transcript of a plea colloquy made available to us, we have

invoked established precedent to presume the regularity of the proceedings below and

aflirm. See, e.g., State v. Smith, 8th Dist. No. 94063, 2010-Ohio-3512, ¶ 11-12; State v.

Simmons, 8th Dist. No. 94982, 2010-Ohio-6188, ^, 19. So the majority not only fails to

make a convincing case for departing from established plain error precedent to create a

new form of structural error, it cannot satisfy the plain error test that it says it einploys.
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2

[¶11ll Although the majority insists that the trial judge has no duty to be an

advocate for either the defend.ant or the state, ante at ^ 27, there is no doubt that its

decision effectively requires the court to be more of an advocate for the defendant than

deferise co2ulsel. It says that defense counsel "should" raise potential rnerger issues, ante

at T 38, but that the court "must" raise the issue. Ante at ^ 32. The majority even finds

that issues of ineffective assistance of counsel are essentially superseded by the trial

judge's "mandated duty to address merger." Ante at fn. 2.

{¶1121 It is well established that the court has no duty to act sua sponte to preserve

the constitutional rights of a defendant who had failed to object to an error. See, e.g.,

State v. Ahdul Bari, 8th Dist. No. 90370, 2008-Ohio-3663 (court has no duty to sua sponte

dismiss an indictment on speedy trial grounds absent objection); Clark v. Newport News

Shipbuilding & Dry Dock Co., 937 F.2d 934, 939 (4th Cir.1991) ("l^,Teither. Batson nor its

progeny suggests that it is the duty of the court to act sua sponte to prevent discriminatory

exclusion of jurors. Rather, even in criminal cases, the objection is deemed waived if not

timely raised.")

{¶113} In criminal cases that terminate by plea agreement, the court usually has no

involvement apart from taking the plea and sentencing the defendant. It is unclear why

the sentencing judge, who would presumably have less knowledge of the facts than

defense counsel, should have the obligation to raise the issue of allied offenses when

defense counsel has not done so. Obviously, it is defense counsel's obligation to protect a
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defendant's rights. Competent defense counsel who negotiates a guilty plea will. be aware

of the facts underlying those offenses to which a defendant pleads guilty. At all events, it

is defense counsel's obligation to advocate for the defendant. This court's decision

essentially forces the trial judge to act as a de facto second chair for the defendant.

3

f¶114} It is disappointing that this court finds inadequate the legal remedies a

defendant has for the potential errors that trial counsel makes in failing to raise the issue of

allied offenses. To be sure, it would be difficult on direct appeal to make a viable

ineffective assistance of counsel claim stemming from an alleged merger error in a guilty

plea. As this case shows, the nature of guilty plea proceedings are such that the facts

necessary to prove the error would he missing. See, e.g., ^.S'tczte v. Coleman, 85 Ohio St.3d

129, 134, 707 N.E.2d 476 (1999). But there are other avenues for raising error.

{¶1151 Under R.C. 2953.21, a defendant can seek postconviction relief for the

alleged errors of defense counsel that occur outside the record on appeal. Indeed, the

postconviction relief statute is specifically designed for such issues of ineffective

assistance of counsel because the petitioner is required to provide facts beyond the record

on direct appeal. State v. Cooperrider, 4 Ohio St.3d 226, 228-229; 448 N.E.2d 452

(1983).

{1^1161 The majority acknowledges the availability of postconviction relief as a

means of remedying defense counsel's failure to raise the issue of allied offenses at

sentencing, but apparently finds that the "limited" nature of postconviction makes it a less
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than satisfactorT remedy. Ante at ^ 52. It is unclear what it means when it says that

postconviction relief offersa"limited" remedy. The postconviction statute, R.C,

2953.21(A), applies to constitutional claims of any kind, including ineffective assistance

of counsel claims based on alleged violations of the Sixth Amendment to the United States

Constitution. In fact, it is the only vehicle for raising ineffective assistance of counsel

claims that rely on evidence outside the record on appeal. See Coleman, at 134. ("Any

allegations of ineffectiveness based on facts not appearing in the record should be

reviewed through the postconviction remedies of R.C. 2953.21."). The federal courts

usually restrict claims of ineffective assistance, on whatever theory, to postconviction

proceedings because the record can be more fully developed. See Massaro v. United

States, 538 U.S. 500, 504-505, 123 S.Ct. 1690, 155 L.Ed.2d 714 (2003); United States V.

:Spence, 450 F.3d 691, 694 (7th Cir,2006).

{¶117} Presunzably, the majority has no difficulty applying the postconviction, relief

statute to other forms of constitutional error apart from ineffective assistance of counsel

claims. That being so, there is no reason why the postconviction remedies for those kinds

of errors are any less limited than the postconviction remedies provided for ineffective

assistance of counsel errors, particularly when the Supreme Court has specifically

endorsed the posteonviction relief statute for use in cases where the record is insufficient

to prove a claim of error on direct appeal.

III
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IT118} In the end, there is no coinpellii-ig reason for this court's departu.re froin

well-establ'ished rules governing plain er-ror. If the court can conelude as a niatter of fact

or a stipulation that offenses are allied, it must merge those offenses for sentencing as

required by Underwood. But in guilty plea cases like this one, the absence of any facts

showing why offenses are allied and should merge for sentencing means that plain error

cannot be shown.

{¶1191 The majority opinion criticizes application of the plain error rule as a

"sel_f-fulfill.ing prophecy that defeats the constitutiorial protection outlined in Zlndei°tivood."

Ante at ^ 54. But all plain error analysis, regardless of the type of constitutional issue,

leads to the san-ie "self-fulfilling prophecy" - if the error is not demonstrated on the

record, it is not by definition "plain."

l¶1201I agree in principle with the concurring opinion that a trial judge can choose

to be more proactive in sentencing and raise potential merger issues in accordance with

State v. Kent, 68 Ohio App.2d 151, 428 N.E.2d 453 (8th Dist.1980). This could even

entail the trial judge refusing to accept a guilty plea unless the parties have agreed in

advance on all issues of allied offenses as part of the plea agreement. To be sure, tla.is

proactive approach would indeed be the better practice. But that kind of involven.zent is

not required by law and we have no authority to impose it on trial judges.

{¶1211 This court's decision to reverse this case requires a remand for a hearing,

like that suggcsted in Kent. And it does so without guidance for the trial courts.
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t^122} A concern with applying Kent is that it fails to define the scope of tfae "voir

dire hcariiag" that a trial judge is supposed to conduct to determine whether offenses are

allied and should merge for sentencing. Given the lack of facts typically set forth in the

indictment, the voir dire hearing would necessarily require additional fact finding. But

the manner in which the court is to decide these facts is unclear and many quest:ions of

procedure are left unanswered.

{¶1231 'To illustrate how these questions might arise, stippose a case where the

defendant pleads guilty to an indictment charging a rape and kidtlapping that occurs on the

same day to the sanle victim. The court accepts the plea, the defendant makes no request

that the sentences merge, so the offenses are not merged for sentencing. On appeal, and

consistent with this court's new approach that plain error is demonstrated because there is

the possibility that the offense might have merged had the issue been raised, the sentence

is reversed. On remand, the defendant argues that the two offenses are allied and. must

merge because they were committed with a state of mind to commit only one act. The

state disagrees and theorizes that the defendant's acts were committed separately and

should not merge for sentencing. With no agreement of the parties, the court decides to

hold a voir dire hearing to resolve the issue. «'hat is the scope of this hearing?

{¶124) As a court, we have previously allowed allied offenses issues arising from

trials to be determined solely on the arguments of counsel. That procedure is defensible

because a trial produces facts from which the court can deteimine whether ind°zvidual

crim.es were allied offenses of similar import. Bu.t with remands of guilty plea cases like
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this one, there are no facts showing whether offenses are allied. Some form of factual

inquiry will be required. If we accept that the arguments of counsel do not constitute

evidence, it follows that the parties have the right to offer evidence and call witnesses.

That being the case, it appears that the court would have to at least conduct a mirLi or

abbreviated trial. This sort of trial or hearing would be required because the allied

offenses issue is one in which the court must determine whether the multiple offenses were

committed with a state of mind to commit onlv one act. I can imagine no other way to

determine this other than to hear evidence of the underlying crimes. The irony of having

to hold such a trial or evidentiary hearizig from a plea agreement is obvious.

{¶125} There are other questions left unanswered by a remand. The Supreme

Court has held that the defendant "bear:s the burden of establishing his entitlement to the

protection, provided by R.C. 2941.25, against multiple punishments for a single act."

State v. Mugh.ni; 33 Ohio St.3d 65, 67, 514 N.E.2d. 870 (1987). What is the court's

standard for finding that offenses are allied offenses of similar import: beyond a

reasonable doubt, clear and convincing evidence, or a preponderance of the evidence?

Does the defendant have the right to compel witnesses? Can the defendant testify at a

voir dire hearing without waiving the k^ifth Amendment right against self-incrimination?

If new evidence surfaces at the voir dire hearing, does the state have the right to rescind

the plea agreement and file additional charges? If requested, does the court have to make

findings of fact?

52



1¶1261 There is always the possibility that the parties on remand could stipulate

facts bevond those stated in the indictment, but it is unclear why defense couzisel would do

so. The defendant who has pleaded guilty and been sentenced has nothing to lose and

everything to gain by forcing a hearing on allied offenses. In cases like this where there

are no facts on the record to show whether offenses are allied, def^^vnse counsel is working

with a clean slate. Advice to stipulate facts under these circumstances could be a

questionable defense strategy and would almost certainly open the door to an ineffective

assistance of counsel claim should the court find that merger is warranted.

t¶1271 One of the reasohs given by one of the concurring opinions in this case is to

express concern that this "dissenting opinion may become the law of this state." Ante at ¶

67. With all due respect to the author, this opinion expresses what is already the law of

the state (or the state of the law) - at least with regard to plain error jurisprudence. And

the unanswered questions about the scope of the proposed voir dire hearing to be

condz2cted on remand should cause this court to pause before abandoning our

well-established plain error doctrine and. creating a new, expansive rule requiring a remand

in all guilty plea cases in which allied offenses could conceivably be, but are not plainly, at

issue.

{11281 Of course, no appellate court can or should try to predict all the possible

consequences of a ruling. But having adopted a new i-Lile, this court does a disservice to

the trial court by failing to consider the practical consequences of this rt2ling.
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{¶I291 What this case de-monstrates is that the defense - not the court and not the

prosecuting attorney ---- has the ultimate dixty to raise any potential allied offenses at the

time of sentencing. If the issue is not raised before sentencing, the defendant forfeits all

but plain error on appeal. Plain error cannot be established on. the znere possibility that a

sent-encing en or occurred, but rather on facts that prove an obvious error. rf there are no

facts to show that a plain egTor occurred, the defendant's recourse is in postcontiriction

proceedings.
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t¶ 11 Mark Wallace appeals a May 3, 2011 judgment of the Wood C;ounty Court

of Common f'leas. Under the judgment, appellant stands convicted of (1) theft, a

violation of R.C. 2913.02(A.)(1) and a felony of the fourth degree, (2) receiving stolen

property, a violation of R.C. 2913.51(A) and a felony of the fifth degree, and (3)
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engaging in a pattern of corrupt activitti^; a violation of R.C. 2923.32(<4.)(1) and a felc)ny

of the third degree. "t'he convictions are a result of guilty pleas entered under a plea

agreement.

d¶ 21 The court also imposed sentence, sentencing Wallace to serve a one-year

term of imprisonment on the conviction for theft, a one-year term on the conviction for

receiving stolen property, and a five-year term on the conviction of engaging in corrupt

activity. The court ordered that the sentences be served concurrently with each other for

a total aggregate term of imprisonment of five years. The trial court also ordered

appellant to pay restitution in the amount of S9,548.01.

J¶ 31 On appeal, appellant challenges the trial court judgment on three grounds:

(1) that the theft and receiving stolen property convictions and sentences are for allied

offenses of similar import under R.C. 2941.25(A) that are to be merged into a single

conviction and sentence, (2) that the conviction for theft is barred by double jeopardy

because of a prior criminal prosecution against him, and (3) that appellant received

ineffective assistance of counsel. Appellant raises these arguments under three

assigrn-nents of error:

{¶ 41 Assignment of Error No. 1: The Defendant-Appellant's conviction for both

theft and receiving stolen property is contrary to law and should be reversed.

f¶ 51 Assignment of Error No. 2: The 'Defendant-Appellant's conviction for theft

is a violation of his Constitutional right against double jeopardy.

2.
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{¶ 61 Assignmezit of _1;rror No. 3: The Defendant-Appellant received ineffective

assistance of counsel.

Cla i med Allied Offenses

f15 7) IJnder A.ssignment of Error No. 1, appellant ar.gues that applyil.ig the

standard set by theOlzio Supreme Court in State v. .Iohnson, 128 Ohio St.3d 153, 2O 1 Ct-

Ohio-f 314, 942 N.E.2d 1061, his theft and receiving stolen property convictions are for

allied offenses within the meaning of R.C. 2941.25 and that the.two convictions were to

be merged at sentencing. In aohnson, the court identified a two-step analysis to

determine allied offenses under R.C. 2941.25(A):

In determining whether offenses are allied offenses of similar import

under R.C. 2941.25(A), the question is whether it is possible to commit one

offense and commit the other with the same conduct, not whether it is

possible to commit one without committing the other. * Y*.

If the multiple offenses can be committed by the same conduct, then

the court must determine whether the offenses were committed by the same

conduct, i.e., "a single act, committed with a single state of mind," [State

v.] Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N. E.2d 149, at ^ 50

(Lanzinger, J., dissenting.). Id., at ^ 48-49; see State v. }fczy.ri.s, 6th Dist.

No. f;-14-1171, 2011-®hio-4863; Ti, 18.

IT 8) At the plea hearing, the state made a statement of facts that it contends

would be established by the evidence at trial. With respect to the theft count, the state

3.
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claimed that the evidence at trial would establish "that on or about March 1 st, 2010, and

continuing through October 14th, 2010, r.n Wood C'otuzty, the defendant, Mark Wallace.

did with purpose to deprive Hobby Lobby; the owners of property or services, to wit; art

and crafts supplies knowingly obtained or exerted control over said property without the

consent of Hobby Lobby valued at $5,000 or more but less than $100,000."

1191 With respect to the receiving stolen property count, the state contended that

the evidence would establish that "on or about April I st, 2010 and continuing through

October 1.4th, 2010, the defendant in Wood County did knowingly receive, retain or

dispose of property of another, knowing or having reasonable cause to believe said

property was obtained through the commission of a theft offense, valued at less than

$5,000.'9

f¶ 10} The parties agree that the first step under the Johnson analysis has been

met; that is, they agree that it is possible to commit both the stolen property offense and

the theft offense by the same conduct. Appellant asserts that the second step has also

beefi met, arguing that both offenses were committed by appellant's theft of merchandise

from I-lobby Lobby alone, either personally or as an accomplice.

t¶ Zt lj 'The state argues first that the court should d-ecline to consider the allied

offenses argument presented by appellant. Appellant failed to raise the issue in the trial

court and the state argues that this court should refuse to consider the issue as plain error

on appeal. On the merits, the state argues that the two offenses were not in fact

committed by the same conduct. The state contends that the evidence at trial would have

4.
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demonstrated that the receiving stolen property conviction was based upon instances

where appellant received stolen property but had not been involved in the actual thel"t,

either personally or as an accomplice.

{9 121 We have reviewed the record. In our view, even were we to consider

appellant's argument on allied offenses as plain error, appellant`s argument must fail.

'I'he record lacks evidence upon which to determine whether the same conduct resulted in

botll convictions. On this record, we are unable to determine whether the offenses were

in fact committed by the saine conduct.

(¶ 13) Accordingly, we find appellant's Assignment of Error No. 1 is not well-

taken.

Claimed Bar by Double Jeopardy Due to Prior Prosecution for Theft Offense

1$ 141 Appellant argues under Assignment of Error No. 2 that his conviction for

theft violates state and federal constitutional prohibitions against dotible jeopardy

because he was prosecuted twice for the same theft offense. Appellant basis this

argument on a prior prosecution in Perrysburg I`3Iimicipal Court and attaches documents

from that criminal proceeding to his appellate brief as evidence in support of his appeal.

The docuinents, however, were not offered in eviderice in the trial court. In fact, the trial

court record does not include any documents or record from the municipal court case.

{¶ 15} We cannot consider the municipal court records that were attached to

appellant's brief in this appeal. "A reviewing court cannot add matter to the record

before it, which was not a part of the trial court's proceedings, and then decide the appeal

5.
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on the basis of the new matter." State v. Ishn-wil, 54 Ohio St.2d 402, 377 N.E.2d 500

(1978), paragraph one of the syllabus. The nature of the appellate process itself precludes

cozisideration of such evidence: "Since a reviewing court can only reverse the judgrnent

of a trial court if it finds error in the proceedings of such court, it follows that a reviewing

court should be liinited to what transpired in the trial court as reflected by the record

made of the proceedings." Id. at 405-406.

I¶ 161 As wit17 Assignment of Error No. 1, we conclude that even were we to

consider the double jeopardy claim under Assignment of Error No. 2 as plain error,

evidence in the record is lacking to support the clairn. Accordingly, Assignment of Error

No. 2 is not well-taken.

Ineffective Assistance of Counsel

f¶ 171 Under Assignment ofk;iror No. 3, appellant argues that he was denied

effective assistance of trial counsel. Appellant argues that his trial counsel was deficient

on multiple grounds. First, appellant contends that counsel failed to present and preserve

the double jeopardy defense arising from the prior municipal court proceedings

(appellant's argument under Assignrn-ent of Error''o. 2).

{$ 18) Appellant'sargument in this regard requires consideration of contended

facts outside of the record in this appeal. Appellant argues that he was convicted of

attempted theft under a no contest plea inPerrysburg Municipal Court in a prior criminal

prosecution. According to appellant, the charge was based upon an incident at a Hobby

Lobby store in Perrysburg that occurred within the dates of the thefts from Hobby Lobby

6.
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in Wood County that constitute the basis of the theft conviction in this case. Appellant

argues that trial counsel was deficiezlt in failing to object to the theft con.viction on the

basis of double jeopardy due to the prior municipal court conviction.

I¶ 191 Appellant also argues that trial counsel was deficient in failing to argue in

the trial court objections to the theft and receiving stolen property convictions on the

basis that they are allied offenses of similar import as argtied under rlssignment of Error

^vo.l.

{lf 20) Finally, appellant also argue5 that trial counsel was defective because he

failed to conduct a thorough investigation of the charges against appellant in this case and

as a result failed to fully advise appellant as to applicable law and legal issues raised

considered under Assigninents of Error Nos. 1 and 2 before he pled guilty to the offenses.

Appellant argues that this deficiency made his guilty pleas less knowing and voluntary.

Appellatlt contends that had he known he could not be convicted and sentenced on some

of the charges in this case (as argued under Assignments of Error Nos. I a.nd 2), he

"might" have proceeded to trial.

{$ 21) To prevail on a claim of ineffective assistance of counsel, a defendant must

prove two elements: "First, the defendant must shotv thatcounsel's performance was

deficient. This requiresshowing that counsel niade errors so serious that c•ounsel was not

functioning as the `counsel' guaranteed the defendant by the Sixth Amendment. Second,

the defendant must show that the deficient perforiTiance prejudiced the defense."

Strickland v. Washingtop., 466 U.S. 668, 687, ]04 S.C;t. 2052, 80 IJ.Ed.2d 674 (1.984).

^
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1'roof of prejudice requires a showing "that there is a reasonable probability that, but for

counsel's unprofessional errors, the result of the proceeding would have been different."

Id at 694; State v. Braclley, 42 Ohio St.3d 136, 538 N.E.2d 373 (1989), paragraph three

of the syllabus.

g^ 221 In tlie context of convictions based upon guilty pleas, the prejudice element

generally requires a showing "that there is a reasonable probability that, but the counsel`s

errors * * *[the defendant] * * * would not have pleaded guiltyand would have insisted

on going to trial." Hill v. Loclzliart 474 U.S. 52, 59, 106 S.C"t. 366, 88 I.,.l 3d.2d 203

(1985); State v. Xie, 62 Ohio St.3d 521,524, 5841\T.E.2d 715 (1992). A different showing

of prejudice applies where the ineffective assistance of counsel claim is based upon a

claimed failure of trial counsel to communicate a plea offe.r before it lapsed. Missouri v.

Frye, ^tT.fi.', 132 S.Ct. 1399, 1409-1410, 182 L.Ed.2d 379 (2012).

[¶ 23) A claim of ineffective assistance of counsel that requires consideration of

evidence outside the record of trial court proceedings ca.nnot be considered on direct

appeal. State v. HaYtnzan, 93 Ohio St.3d 274, 299, 75 41- N-I.E.2d 1150 (2001); Stczte v.

Carter, 89 Ohio St.3d 593, 606, 734 N.E.2d 345 (2000).

tTl 241 Our review of appellant's arguments under Assigninents of Error Nos. 1

and 2, demonstrates that proof of those claimed errors requires consideration of evidence

outside the record of the trial court proceedings. Accordingly the ineffective assistance

of counsel arguments based upon the failure of counsel to present and pursue those

8.
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clainis in the trial court are also not the type of ineffective assistance of counsel clairns

that can be considered on direct appeal.

glf 251 The final ineffective assistance of counsel argunient concerns claimed

deficiency of legal representation in plea negotiations. Where it is claimed that counsel

was ineffective for failing to conduct a proper investigation of the charges against a

defendant and to render appropriate legal advice on whether to accept a plea bargain and

plead guilty to an offense, the prejudice requirement recognized in Hill v. Lockhart

applies and requires a showing that but for trial counsel's eiTors, the defendant would not

have pled guilly. Missouri v. Frye, 132 S.Ct. at 1409-1410; Hill v. Lockhai°t at 59-60.

{¶ 261l-lere appellant has not claimed that he would not have pled guilty had

counsel conducted a proper pretrial investigation of the charges against him and had

given appropriate legal advice on available defenses to the charges. Accordingly, under

Hill v: .1;ockhart analysis appellant's third claim of ineffective assistance of counsel fails

for lack of prejudice.

[If 27} Accordinglv as two of appellant's claii-ns of ineffective assistance of

c:ounsel fail due to the necessity to consider evidenee olrtside of the record and the third

fails on the merits due to a lack of prejudice, we fjnd appellant's Assignment of Error No.

3 is not well-taken.

JJ( 28} Weconclude that justice has been afforded the party complaining and that

appellant has not been denied a fair tria:l. We affirni t.1he judgment of the Wood County

9.
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Court of Common Pleas and order appellant to pay the costs of this appeal pursuant to

App.R. 24.

Judgment affirmed.

A cei°tified copy of this entry shall constitute the mandate ptirsuant to App.R. 27.
See also 6th Dist.Loc.App.R. 4.

Mark L. Pietr^kowski, J.

Arlene Singer, P.J.
JIJDGE

'Chomas J. Osowik. J. JUDGE
C'C>N(}Li R.

JITJDGE

This decision is subject to further editing by the Supreine Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final repoz-ted

version are advised to visit the Ohio Supreme Court's web site at:
http:,!%w-ww.sconet.state.oh.usii-od/newpdfi?source-6.
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