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EXPLANATION OF WHY TIHS CASE IS NOT A CASE OF PUBLIC OR GREAT
GENERAL INTERES'I' AND DOES NOT INVOLVE ASUBSTAN°I'IAL

CONSTIT'UTIONAL QtjESTIO:ei

In a unanimous decision, the F>ighth District Court of Appeals affirmed Defendant-

Appellant Marc Grasso's multiple convictions for drug and arson offenses. Ohio law relevant to

this case is well established and was properly applied by the appellate court. No substantial

constitutional question and xio matter of public or great general interest is presented, therefore,

this Court should deny leave and dismiss this appeal.

STATEMENT OF THE CASE AND FACTS

The Eighth I)istrict has summarized the case and facts as follows:

In 2012, Grasso was charged with five counts of aggravated arson and one count
each of illegal manufacture of drugs., assembly or possession of chemicals for the
purpose of manufacturing drugs, and drug possession. The matter proceeded to a
bench trial, at which the following pertinent evidence was presented.

Grasso lived with his girlfriend, codefendant Candace Needs. in the
basement of a Maple Heights home. The house Nvas owned by Needs's
grandparents, James 1-largrove and Juanita Zicarelli. 1-Iargrove was 93 years old at
the time of the incident, confined to a-vvheelchair, and needed oxygen to facilitate
hisbreathing. Zicarelli used oxygen at night. They lived on the main floor of the
liouse with their son,lZick Faucett.

The basement was equipped with a bedroom. bathroom, and kitchen. Neither of
the grandparents ever went into the basement; Needs would do her grandparents'
laundry for thent and bring it upstairs so they did nothave to go downstairs.

On February 23, 2012, Grasso and Needs were in the basement with a friend,
Nicole Kubinski. The grandparents and Faucett were also home. There was an
explosion in the basement and the house cauglit on fire. All six people in the
home were able to escape. Grasso suffered burns on his hands and Needs sought
medical attention for burns to the tru:ak of her bodv and foot.

The entire Maple HeightsFire Departmeiit("l1I.H.F.D.") responded to the
fire. Members of the Maple 1-leights Police Department and the Bedford Fire
Department also responded. M.H.F.D. Lieutenant Vytautas Kavaliunas testified
he arrived on the scene and noted smoke eoming from the side door of the house,
which led to the basenlent. Black smoke was pouring out of the eaves of the roof
and there was heavy smoke in the tirstfloor of the home.



Lieutenant Kavaliunas testified that the fire originated in the basement,
which made the fire "inherently dangerous" because of the lack of ventilation.
According to Lieutenant Kavaliunas, he would expect that anyone in the basement
at the time of the fire would suffer burns and damage to the face and nose from
smoke inhalation. He further testified that it would only take a breath or two for
someone in the home at the tinie of the fire to succumb to the effects of the carbon
monoxide; the potential harrn to a person with breathing di#ficulties was even
greater.

"I'he firefi.ghters noted that the stairwell going into the basement was
extensively burned and the fire had aceelerated into the first floor of the home and
up into the attic. Lieutetiarit Kavaliunas testified he first became suspicious of the
cause of the fire wheii he noticeti that it appeared to originate in two different
areas of the basement - in the kitchen and near a bed. The M.H.F.D. contacted the
State Fire Marshal's office to investigate.

Brian Peterman, a state fire zrzarshal, responded to the scene the next morning and
immediately noticed several items in the basement that, to him, were indicative of
a methamphetamine lab, or "meth" lab. I-le opined that the fire started when
sotneone was making, or "cookirig;" metham.phetanline.

Peterman agreed that the fire originated in two places. He testified that
someone tried to carry the container being used to make the drug into another area
of the basement, which is how the second fire started, catching the mattress on
tire. T.his movement of the corttainer, according to Peterman, would burn a
person's hands.

Peternaan opined that the fire was not an accident, because people who
manufacture znethainphetamine know they are creating a hazard that can cause
fire.

Peternlan further testified that there was n.o evidence the fire was caused by
cooking food, the production of inethamphetamine is very toxic, and the fire
could have totally destroy^ed the house if the fire department had not responded so
quickly.

Southeast Area Law Enforcement 13ureau's ("SEALE") Detective Bill Gall
secured a search warrant for the premises and arrived on the scene to collect
evidence. Detective Cialltook pictures and set about collecting evidence that, in

his experience, is used to make methamph€.:tamin-e. He observed and collected a
melted plastic filter, coffee {ilters, glass jars, a mea:suring cup, a respirator, several
plastic two-liter bottles;variousparaphernalia used to ingestdrugs, a can of
Coleman fuel, plastic baggies, plastic tubing. a tourniquet, multiple packs of
Iil:hium batteries, multiple syringes, a cail of acetone, containers of drain cleaner,
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light bulbs modified into srnoking devices, a digital scale, aluznintim foil, and
packets of cold medicine.

Detective Gall also recovered variotas itents frotn the garage: several plastic
bottles witll tub_ing and N=Yaste product leftover from methamphetamine
production, empty packs of pseudoephedrine, store receipts, coffee filters, plastic
tubing, an envelope addressed to Grasso that contained spent lithium battery
strips, and an empty C'oleman fuel can.

Detective Gall testified that he recovered residue in some of the plastic
baggies and suspected it was end-product metha3 nphetamine. I-1e field-tested the
residue; the test carne back nositive for metharnphetamine. I-le forwarded the
baggies and additional objects for testing to the Ohio Bureau of Criminal
Investigation (`BC1"). Hethen collected as niuch evidence as was safe but
packaged the rest for destruction due to the hazardous iiature of the material.

BCI special agent Gary Miller testified for the state as an expert in
methamphetamine production. I-fe opined that the ntethamphetarnin.e process that
caused the fire was the "one-pot" metllod; in which a single container is used. He
identifzed other ingredients found in the basement atid garage that are used to
make methamphetamine: pseudoephedrine, cold packs. drain cleaner, acetone or
fuel, and lithium batteries.

Miller explained the chemica:l process by which the drug is made. He

described the bottles depicted in the photographs of the crime scene and explained
how they were used as gas generators aspart of the cooking process. M.iller
testified that one of the two-liter bottles showed residue from the cooking process,
evidencing that methamphetailiine had been produced at a previous time at this
location.

Miller testified that a. user can use methamphetatrine by smoking, snorting,
eating, or injecting the drug> If smoked, metli is tisually smoked using a glass
pipe" modified light btilbs or °`foil canoes," stich as those the police found in the
basement of the Maple Ileiglhts house. If the user is injectina the drug, he or she
wot.ild use a syringe and a"tie-.off' or tournir:Iuet_.':ike that which was found in the
baseinent.

Miller explained that becatase pseudoephedrine is an essential ingredient
and because Ohio li4Yzits the amount a person can purchase. metli cookers often
ask other people to buy pseudoephedrine for them; these straw buyers are referred
to as "smurfs."

Miller testified that although each individua.l ingredient used to produce
rnethamphetamine ;nay have an "innocent" use, he determined that the baseznent
lab was a meth lab based on the "LQC'" rule. which stands for "Location,
Quantity, Con:zbination." Because all of the components needed to produce
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methamphetamine, as well as inject arid smoke the drug, were located in the
basement in multiple quantities, the basement was both a meth lab and a place
where the drug was used.

The grandmother testified that she had lived at the Maple Heights home
for 30 years. On the night of the explosion, the, grandmother was in bed with her
breathing mask on when she heard a'`big hailg." Grasso x•an up and yelled there
was a fire. The grandniother ran outside. Grasso picked up the grandfather,
carried hini outside. and threl,v iiim on the ground.

I.ocal CVS pharmacy manager Brian Boyle testified that he reviewed
pharrnacy recordsard discovered that, on January 6, 2012, Grasso purchased
pseucioephedrine, an ingredient used in makino mc,-thamplietamine. Kubinski, who
was in the basement at the time of the explosion, and her sister. Jamie, also
purchased pseudoephedrine on tliree separate days in January and February 2012.

In jailhouse recordings, Grasso adinitted he Iived at the Maple Heights
home, had been burtied in the -fire, what happened was his fault. and he was sorry
for hurting Needs's grandfather. He stated. `"fl,eJ:) [the grandfather] I'm sorry I
injured him" and "It's my * y` * fault. I shoulda just stuck to selling weed. None of
us would be in any trouble." During a call to Needs, he told her to go try and
recover any leftover batteries and tl-tat she did not deserve to go to jail because she
did not do anything wrong. l;uring one call he talked about one of their "smurf
runs."

"t'he trial court convicted C-irasso of all charges. "I'he court ordered a
psychiatric mitigation repox'L and << presertence inve.stigation report. At the
sentencing hearing, the trio:l court merged the drug charges and the state elected to
proceed to sentencing on the illegal manufacture of drugs count. The trial court
sentenced Urasso to seven years in p_rison for thv drug conviction to run
consecutive to three years for the aggravateci a;:son coL7nts. The trial court ordered
the aggravated arson counts to run coneurrent to each other, for a total sentence of
ten years in prison.

,S'tate v. Grasso, C uyahoga App. No. 9,88 13 £?r'' Dis'., 20 1 ~-0hio-1$94, 2-4.

Defendant znoved the appellate cou.rt to reconsideri.ts decision. C>n June5, 2013,

reconsideration was denied. I'tesently. I)efendant seeks jLirisdiction in this Honorable Court.

For the reasons that follow, the State of Ohio requests jurisdiction be denied and the appeal

dismissed.
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State's response to Defendant's Propositions of Laws
7'he defendant has neither been deprived of due process nor the effective assistance
of counsel and his convictions and sentence are proper.

The appellate court found, "there was sufticient evidence to support that Grasso

kj7owingly engaged in an activity that would probably cause a fire, i.e., producing

znethamphetaniine. Not only were tEie ingr<-dients iised in cooking the drug highly flammable,

but part of the process in making the drug is to create an actual. fire inside a plastic bottle.

Moreover, there were multiple vessels fouiid in the basement and garage that evidenced that

prior batches of inethamphetanlizie had been produced in the basement of the house." State v.

Grasso, Cuyahoga App. No. 98813 8"' Dist., 2013--Ghio-1 8{)4; 40. The Eighth District

properly concluded that Defendant had knowledge that producing methamphetamine could

probably result in a fire or explosion. so his convictions in the trial court are valid and no due

process violations occurred.

M.oreover. Defendant's sentence was justified ii; that the trial court plainly found this to

be a very serious case. 'I'he police and fire marshal recovered all of the ingredients necessary to

make methainphetamiile from the basement and garage of the home. It should come as a

surprise to no one that meth labs can aizd do explode. See, R.C. § 2933.33(A). Yet Defendant

was operating his ineth lab in the basenjent of an elderly couple's lwme--a home in the City of

iVlaple 1-leights, Ohio that is located in very close proximity to n.c;iglaboring houses where more

completely iiuiocent people live. Defendant (who never gave the court or counsel any indication

that a competency evalttation woi7ld be even remotely appropriate) admitted that he sustained

bui-tis on his hatids. As demonstrated by his conduct, Defendant poses a very grave risk to the

public.
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Finall.y, defendant cannot prove that his trial counsel performed def ciently.

The unanimous decision of the Eighth District C'ourt of Appeals does not call for further

review by this Suprenic Court. No substantial constitutional question and no matter of public or

great general interest is prese.nted. Accordingly, this Court should deny leave and dismiss this

appeal.

CO;a+;CLL1SiON

No suhstantial constitutional question and no matter of great general interest is presented

in this case. Wherefore, the State of Ohio recluests this tJonorable Court deny leave and dismiss

this appeal.

Respecttiillyr submitted,

TIMOTI^-1Y J. ?vICU1NTY
CUYA:E-10Cr,z\ COUNTY PROSECtJTOR

%^^^- - -- - = .
n:'Rfs7'.:iv I . SC^1;113KS1 (0o71v  3)
Assistant Prosecuting Attorney
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Cleveland, O13 44113
216.443.7800
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