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APPELLANT’S MERIT BRIEF

L STATEMENT OF THE CASE

The core issue before the lower courts concerned the standard for application of
Ohio Rule of Evidence 804(B)(1), regarding the admissibility of the hearsay exception
for former testimony. The key elements in determining admissibility focus on whether
the predecessor in interest had both the opportunity and a similar motive to develop
testimony to advance either the support or opposition to the interest of another party in a
subsequent proceeding. Additionally, Evid.R. 403(A) requires the coutt to determine
whether the danger of unfair prejudice outweighs the probative value of certain evidence
in rendering decisions on admissibility. The Sixth District Court of Appeals clearly erred
in determining that the Trial Court abused its discretion in the evidentiary ruling to strike
a video deposition of Donald Burkhart, decedent.

In the instant matter, Appellee Mary Lou Burkhart is the spouse of Donald
Burkhart, a deceased former employee of Appellant Heinz, who died purportedly
following a diagnosis of mesothelioma. This case originated in the Industrial
Commission of Ohio on the Widow-Claimant’s death claim. The former testimony in
question was a 2006 video deposition of Mr. Burkhart in an asbestos claim captioned
Burkhart v. AW Chesterton, Inc., et al, Cuyahoga County Case No. CV-06-599652.
Appellant H.J. Heinz Co. (“Heinz”) submits that the Sixth District Court of Appeals
clearly erred in finding that because “all would benefit if it was disproven that Donald
Burkhart had been exposed to asbestos,” the motives of the parties participating in the
2006 litigation were such that the interests of Heinz would have been protected. The

Lower Court failed to recognize that all of the defendants in the prior litigation eross-



examined Burkhart, merely for the purpose of establishing that Burkhart had no
knowledge of the existence of each particular defendant’s asbestos product at the Heinz
workplace. No attorney for those defendants objected to leading questions to Burkhart
from his attorney concerning his unfounded “beliefs” about the existence of asbestos at
Heinz. Notwithstanding, the Appellate Court held that the Burkhart deposition testimony
was admissible for evidentiary consideration of whether a genuine issue of material fact
existed in these proceedings under Civil Rule 56.
IL PROCEDURAL HISTORY
The Supreme Court accepted jurisdiction of this matter by Order dated

June 26, 2013. On March 1, 2013, the Sixth District Court of Appeals reversed the
decision for summary judgment to Heinz, and determined that the Wood County Court of
Common Pleas abused its discretion in striking the video deposition testimony of Donald
Burkhart, interrogatory answers for a prior unrelated proceeding, as well as various
medical and expert reports as hearsay without exception. The Trial Court had granted
summary judgment to Heinz on Plaintiff-Appellee’s de novo appeal of the Ohio Industrial
Commissions’ rejection of her death benefit claim regarding her deceased husband.
Donald Burkhart, for his alleged exposure to asbestos while an employee of H.J. Heinz
Co. (“Heinz”).

On March 18, 2009, Burkhart filed a claim with the Ohio Bureau of Workers®
Compensation seeking benefits for the death of her husband due to alleged asbestos
exposure at Heinz, which Heinz has contested. Both the District Hearing Officer and a

Staff Hearing Officer of the Industrial Commission denied the claim and on July 14,



2009, the Industrial Commission refused to hear Burkhart’s further appeal. On July 28,
2009, Appellant appealed to the Trial Court pursuant to the provisions of R.C. §4123.512.

Unfortunately for Mrs. Burkhart, the deposition transcripts did little to support her
claim, and, in fact, constituted the primary reason for its denial. As can be gleaned from
the Industrial Commission’s order of June 29, 2009, the Staff Hearing Officer noted in
his ruling that:

The order of the District Hearing Officer, from 05/19/2009,
is modified to the following extent. Therefore, the FROI-
1, filed 03/18/2009, is denied.

The Staff Hearing Officer denies the Application for death
claim benefits. The Staff Hearing Officer finds the
evidence fails to establish the decedent's death resulted
from an occupational disease that was developed in the
course of or arising out of his employment.

The Staff Hearing Officer finds insufficient evidence to
support any actual and specific exposure to friable asbestos
with the Employer of record. The Staff Hearing Officer
finds the deposition testimony of the decedent, dated
10/06/2002, to be the best evidence on hand. Within
the deposition, the descendent was unable to identify an
asbestos exposure with the Employer. No specific
documentation of asbestos exposure with the Employer of
record was present at the District Hearing. While there
are asbestos notifications in evidence on file at this time
with regard to the Fremont plant, the testimony from Ms.
Shell, an asbestos abatement certified worker, at hearing,
indicates that the removal was preventative and the
asbestos was not friable in any of those locations. Without
the asbestos being friable, the Injured Worker would not
have breathed in the asbestos fibers.

As to the Bowling Green Plant in the early years of the
Injured Worker's experience, there is insufficient evidence
to establish an actual exposure to asbestos. The affidavits
on file from the co-workers indicates [sic] that they think
there was asbestos which is not sufficient evidence to
establish a claim. In addition, there are no asbestos
records on file and there is only the Injured Worker's
testimony via the deposition of 12/14/06 indicating any



potential asbestos exposure. Even at that time, the Injured
Worker was not convinced it was asbestos; he was simply
told it was. Further, the Injured Worker has also worked as
a mechanic in a garage where he was exposed to household
asbestos and he also had a side business throughout the
years of household maintenance where he would repair,
service, and install asbestos boards and wall boards.

As a result, the Staff Hearing Officer finds insufficient
evidence to establish specific exposure with this Employer
that resulted in the Injured Worker's mesothelioma that
caused his death.

Industrial Commission Order of June 29, 2009. (Shell Affidavit Exh. B.)

On October 20, 2011, Heinz filed a Motion for Summary Judgment on Burkhart’s
claim (R-39), which Burkhart opposed on November 11, 2011. In support of her
opposition brief, Burkhart included various exhibits which Heinz moved to strike, and
following reciprocal briefing, the trial court issued an Order on December 15, 2011
granting Heinz’s motion to strike, and eliminated from the summary judgment record the
following exhibits: the video deposition transcript of Donald Burkhart in his Cuyahoga
County lawsuit'; the Responses to Interrogatories of Owens-Corning in an unrelated case
from 1994% certain hearsay statements contained in medical records prepared by Dr.
Bahu Shaikh; and the affidavits of Andrew Oh, William Ewing Stephen Demeter, M.D.,
Leland Bandeen and Wally Koons.

Thereafter, on January 6, 2012, following oral argument, the Trial Court entered

an Order granting summary judgment in favor of Heinz on Burkhart’s death benefit

' Other deposition transcripts of Donald Burkhart were not submitted in any summary
judgment briefings and consequently, were not considered or reviewed by either the Trial
or Appellate Courts.

? The Owens-Corning Responses were not filed with the Trial Court.



appeal. Burkhart’s appeal to the Sixth District Court of Appeals resulted in the Judgment
and Decision which is the subject of this review.,
Hl. STATEMENT OF FACTS

On May 23, 2007, Plaintiff’s Decedent, Donald Burkhart, a former H. J. Heinz
employee of both the since closed Heinz Bowling Green plant and the existing Fremont
facility passed away, allegedly from mesothelioma, that Mrs. Burkhart contends was
contracted as a result of her husband’s employment with Heinz.

Donald Burkhart was employed by Heinz from 1946 until 1986. He worked as a
maintenance employee at the Heinz plant in Bowling Green until 1975 when that plant
closed. Mr. Burkhart then transferred to the Freemont plant, where he worked as a
maintenance employee until this retirement in 1986. Prior to working at Heinz, Mr.
Burkhart worked as an automobile mechanic and was in the U.S. Marine Corps.

In addition to the case sub judice, Plaintiff asserted a product liability tort death
claim against various entities which she believes manufactured or sold asbestos
containing products that caused or contributed to her husband’s death. That case was
pending as one of thousands of asbestos cases filed in the Cuyahoga County Common
Pleas Court where it is known as Donald Burkhart vs. AW Chesterton, Inc. et al., Case
Number CV-06-599652. The Cuyahoga County case was filed on August 28, 2006
before Mr. Burkhart’s death. Both his discovery and videotape depositions were taken in
that case. As Heinz was not a party to that proceeding, it was not able to attend and cross
examine. In fact, Heinz did not know of the existence of the case until after the filing of
the Workers” Compensation claim against it. Nonetheless, Mrs. Burkhart’s attorneys

filed copies of these depositions with the Industrial Commission in support of her claim.



The Ohio Rules of Evidence do not apply to Industrial Commission administrative

hearings.’

Iv.

PROPOSITION OF LAW AND SUPPORTING ARGUMENT

PROPOSITION OF LAW NO. 1: PURSUANT TO EVID.R. 804(B)(1), A
DEPOSITION TAKEN IN AN UNRELATED TORT ACTION AGAINST
SELLERS OF ASBESTOS-CONTAINING MATERIALS IS NOT
ADMISSIBLE AGAINST A DEFENDANT EMPLOYER IN A
SUBSEQUENT WORKERS’ COMPENSATION ACTION WHERE THE
EMPLOYER WAS NOT A PARTY TO THE TORT ACTION AND THE
ALLEGED TORTFEASORS HAD NO SIMILAR MOTIVES IN CROSS-
EXAMINING THE DECEDENT.

A. The Appellate Court Erred To The Prejudice Of Heinz By
Reversing The Trial Court’s Exclusion Of The Prior Video
Deposition Testimony Of The Decedent Burkhart.

1. Standard of Review of Evidentiary Matters

a. Abuse of Discretion Standard

The Appellate Court properly identified the standard for admitting or excluding

evidence, as being within the discretion of the court, but subject to review under an abuse

of discretion standard. Beard v. Meridia Huron Hospital, 106 Ohio St.3d 237, 2005-

Ohio-4787, 834 N.E.2d 323. However, a trial court is vested with broad discretion in

determining the admissibility of evidence, as long as that discretion is exercised

consistent with the Rules of Procedure and/or Evidence. Rigby v. Lake County, 58 Ohio

St.3d 269, N.E.2d 1056 (1991); State v. Morris, 132 Ohio St.3d 337, 2012-Ohio-2407,

972 N.E.2d 1056 528.

* Burkhart gave four depositions in the Cuyahoga County case, a discovery deposition
taken over three days in 2006 (Vol. I, 10/6/06) (Vol. 1 11/21/06) (Vol. 111 12/ 14/06) and
a video deposition also taken on December 14, 2006. It is undisputed Heinz did not
participate in any of these depositions of Burkhart.



It has long been understood that an abuse of discretion is defined as more than an
error of law or judgment; it applies that the court’s attitude is unreasonable, arbitrary or
unconscionable.  Blakemore v. Blakemore, 5 Ohio St3d 217 (1983); Malone v.
Courtyard by Marriot L.P., 74 Ohio St.3d 440, 659 N.E.2d 1242 (1996). An abuse of
discretion means that the decision in question is “so palpably and grossly violative of fact
or logic that it evidences not the exercise of will but the perversity of will, not the
exercise of judgment but the defiance of judgment, not the exercise of reason but instead
passion or bias.”. Nakoff v. Fairview Gen. Hosp., 75 Ohio St.3d 254, 662 N.E.2d 1
(1996).

b. Supreme Court Review of Lower Court’s Evidentiary
Findings

In its review of evidentiary considerations, the Supreme Court has consistently
held that a trial court is in the best position to make evidentiary rulings, and that an
appellate court should not substitute its judgment for that of the trial judge absent an
abuse of discretion. Branch v. Cleveland Clinic Foundation, 134 Ohio St.3d 114, 2012-
Ohio-5345, N.E.2d 970 citing Vogel v. Wells, 57 Ohio St.3d 91, 566 N.E.2d 154 (1991).
This High Court will review the trial court’s evidentiary ruling, to determine whether the
trial court reasonably exercised its discretion without making its evidentiary order in an
unreasonable, arbitrary or unconscionable fashion. Id, Branch, Blakemore, supra.
Indeed, while it is incumbent on the trial court to examine the evidence, that is not the
function of the appellate court; the appellate court’s review is even more limited in its
scope, in that it shall determine only if the trial court has abused its discretion. Pons v.
Ohio State Med. Bd., 66 Ohio St.3d 619, 614 N.E.2d 748 (1993). Moreover, absent an

abuse of discretion on the part of the trial court, a court of appeals may not substitute its



judgment for that of the trial court. Id. If the Supreme Court determines an appellate
court substitutes its judgment for that of the trial court, the High Court will reverse the
appellate court for its error. Branch, Blakemore, supra.
In applying the case precedent to the evidentiary determination of the Appellate
Court regarding the admissibility of the Burkhart video deposition under Evid.R.
804(B)(1), it must be concluded that the Appellate bench clearly erred in finding abuse of
discretion in the trial court’s determination that such evidence was inadmissible. Under
no interpretation of Rule 804(B)(1) should the Appellate Court have found the Trial
Court’s evidentiary decision to be premised upon passion or bias or to be arbitrary or so
grossly violative of fact or logic. The Appellate bench improperly substituted its
judgment for that of the Trial Court. This High Court must reverse the Appellate Court
and reinstate the order of the Trial Court in this instance.
2. The Court of Appeals Failed to Recognize The Burkhart
Deposition Transcript Reflected Different Party Motives, as
Well as Unfair Prejudice.
The Sixth Appellate District erred and abused its discretion under Evid.R.

804(B)(1)* by reversing the Trial Court’s evidentiary decision to strike the 2006

deposition transcript of Donald Burkhart taken in Burkhart v. AW Chesterton, Inc., et al,

* Ohio Rule of Evidence 804(B)(1) is as follows
(B) Hearsay exceptions
The following are not excluded by the hearsay rule if the declarant is
unavailable as a witness:
(1) Former testimony. Testimony given as a witness at another hearing of
the same or a different proceeding, or in a deposition taken in compliance
with the law in the course of the same or another proceeding, if the party
against whom the testimony is now offered, or, in a civil action or
proceeding, a predecessor in interest, had an opportunity and similar
motive to develop the testimony by direct cross, or redirect examination.
Testimony given at a preliminary hearing must satisfy the right to
confrontation and exhibit indicia of reliability.



Cuyahoga County Case No. 599652. The Appellate Court failed to examine the issues
and circumstances presented in that deposition transcript, and further failed to recognize
that the motives of the parties participating in that deposition not only were different, but
diametrically opposed to the interest of Heinz.

The Sixth District determined that: “all would benefit if it was disproven that
Donald Burkhart had been exposed to asbestos.” (Appellate Opinion, pg. 17, Y41).
However, even a cursory review of that transcript discloses that the attorneys examining
Burkhart clearly encouraged him with leading questions suggesting that ashestos existed
at the Heinz workplace, but that the asbestos was not manufactured by their particular
client. The focus of the questioning presumed the existence of asbestos materials, with
the intention to establish only that asbestos was not manufactured by their client. No
inquiries were made of Burkhart which remotely attempted to refute the presence of
asbestos materials at Heinz; No party protected or even objected to the suggestion that
Heinz was culpable in allowing a hazardous material to exist at its workplace. Moreover,
the District Court failed to apply Evid.R. 403(A)°, and made no determination of whether
the prejudicial effect of the former deposition testimony outweighed its probative value.

3. Review of Federal Case Law on the Application of the
“Predecessor-In-Interest” and “Similar Motive” Test,

The Sixth District primarily looked to case law from the federal courts in

addressing the applications of the terms “predecessor in interest” and “had an opportunity

* Ohio Rule of Evidence 403(A) is as follows:
Exclusion of relevant evidence on grounds of prejudice, confusion, or
undue delay
(A) Exclusion mandatory
Although relevant, evidence is not admissible if its probative
value is substantially outweighed by the danger of unfair
prejudice, of confusion of the issues, or of misleading the jury.



and similar motive to develop the testimony by direct, cross or redirect examination,” in
determining whether testimony from another matter would provide balanced and fair
evidentiary value in the current matter. (Appellate Opinion pgs. 12-17). The Sixth
District properly identified the seminal federal case of Lioyd v. American Export Lines,
Inc., 580 F.2d 1179 (3" Cir. 1978) in determining the application of the term
“predecessor in interest”.® Lloyd expressed that:
If it appears that in the former suit a party having a like motive to cross-
examine about the same matters as the present party would have, was
accorded an adequate opportunity for such examination, the testimony
may be received against the present party. Under these circumstances, the
previous party having a like motive to develop the testimony about the
same material facts is, in the final analysis, a predecessor in interest to the
present party. 580 F.2d at 1187’
Then, in Paducah Towing Co., Inc. v. Exxon Corp., 692 F.2d 412 (6™ Cir. 1982), the
Sixth Circuit expanded the focus of the predecessor in interest, in questioning whether the

predecessor had a “meaningful opportunity” to fully examine the prior and now

unavailable witness whose testimony is proposed to be admitted.®

® The Appellate Court properly identified Rule 804(B)(1) as being identical under both
the Federal and Ohio Evidentiary Rules.

7 The facts in Lioyd involved testimony from a prior Coast Guard preceding that had
investigated an incident wherein Lloyd was injured in an altercation with a fellow
crewman, Alvarez. The Lloyd Court determined that the Coast Guard was acting to
protect its interest and that of the public by insuring a safe merchant marine service, and
the Coast Guard and Alvarez together were interested in determining Lloyd’s culpability.
The Lloyd Court moved beyond the need for privity between the parties in allowing an
analysis through parties sharing a “community of interest”.

$1n Paducah, the prior testimony of the unavailable witness was ruled inadmissible, as
the testimony was that from a license revocation proceeding which was handled by a
Coast Guard warrant officer and not an attorney. The license revocation proceeding was
limited in scope by the Coast Guard judicial officer, and it was therefore determined that
it could not be used to establish liability of an unrelated party involved in a river barge
towing accident.
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The Appellate Court also reviewed the Sixth Circuit asbestos decisions of Clay v.
Johns-Manville Sales Corp., 722 F.2d 1289 (6" Cir. 1983) and Dykes v. Raymark
Industries, Inc., 801 F.2d 810 (6™ Cir. 1986), (Appellate Opinion pgs. 16-17). However,
the Court failed to review the other Sixth Circuit ashestos case in this trilogy, Mwrphy v.
Owens-Illinois, Inc., 779 F.2d 340 (6™ Cir. 1985). The subject of all three decisions
concerned the prior i%estimony of Dr. Kenneth Smith, the former medical director for
Johns-Manville, who had died. Dr. Smith was considered to be in a unique position to
relate the scope of knowledge available to the manufacturing of asbestos-containing
products during his 20 year tenure at J ohns-Manville, including what knowledge, if any,
was known regarding the hazards of asbestos to the health of its employees. His
testimony was initially presented in 1976 in the case of DeRocco v. 40-8 Insulation, Inc.,
Case No. 2880, (PA. Ct. Com. Pleas 1974); Murphy, supra 779 F.2d at 343, In both Clay
and Dykes, Dr. Smith’s prior deposition was deemed admissible, but not so in Murphy.

In the first case of the trilogy, Clay determined that the defendants in the DeRocco
case had a similar motive for confronting Dr. Smith’s testimony compared with the
defendants in Clay, in view of the appropriate objections and incisive cross-examination
of that deposition, and held that Smith’s deposition testimony was admissible under
804(b)(1).” However, in the second case, the Murphy Court determined that Dr. Smith’s
prior testimony was more prejudicial than probative, and under the balance test of Evid.
R. 403, determined that the trial court did not abuse its discretion in ruling its

inadmissibility under 804(b)(1). The argument at issue before the Murphy Court was the

? It cannot be overlooked that Dr. Smith’s 20 year plus tenure with Johns-Manville as its
medical director may have been accorded significant weight against Johns-Manville as a
defendant in Clay.
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fact proposition that the Defendant Owens-Illinois ceased to manufacture or sell ashestos-
containing product in 1958, and Dr. Smith’s “state of the art” testimony about industry
responses after 1958 to asbestos would not have been probative regarding the knowledge
of general available in the industry prior to 1958. |

In the third leg of the Sixth Circuit trilogy, the Dykes Court determined that Dr.
Smith’s testimony primarily related to historical facts, and therefore, there was not an
abuse of discretion for the trial court to admit that deposition, in view of the limited
ability to challenge the accuracy of his historical statements concerning industry
knowledge. The Dykes Court, however, recognized the issue of potential prejudice could
arise when the party against whom the deposition is mtroduced did not have an adequate
opportunity to refute the substantive nature of that testimony. 801 F.2d at 817. The
Dykes Court further found the need for the court to consider the circumstances under
which the original deposition was taken so that a full understanding of the motives in the
first case can be obtained. That Court also found:

What is more important, however, is the question of potential
prejudice that can accrue to a defendant against whom a deposition is
introduced which the defendant never had an opportunity to adequately

refute”. 801 F.2d at 816 (emphasis added).

4. Review of Limited Ohio Case Law on Application of
Rule 804(B)(1) in Civil Proceedings.

The Appellate Court attempted to reconcile its Opinion on the admissibility of the
Burkhart video deposition by citing to four other appellate decisions which reviewed
Evid. R. 804(b)(1): Whitaker v. Weinrich, 12 Dist. Butler No. CA86-12-179, 1987 WL
28437 (Dec. 14, 1987); Wheat v. Wright, 2™ Dist. Montgomery No. 8614, 1985 WL

17381 Oct. 10, 1985); Yates v. Black, 9™ Dist. Summit No. 13525, 1988 WL 133675
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(Dec. 7, 1988); Shepard v. Grand Truck W. RR., Inc., 8™ Dist. Cuyahoga No. 92711,
2010-Ohio-1853"°, However, these decisions (cited infra) contain minimal legal analysis
it was determined that the issue of hearsay has been overcome when the testimony of the
decedent from a prior guardianship proceeding was deemed highly relevant in a wills
contest on the issues of undue influence and testamentary capacity. The attorney for the
objecting parties had participated in the prior guardianship proceeding and had
extensively cross-examined the decedent on the issue of mental competency which was
found to be a similar motive to the issues of testamentary capacity. On the other hand, in
Wheat, testimony in a prior hearing from a police officer was not admissible in a libel
case against the speaker, as the motives of the officer and the speaker were clearly
dissimilar, given the nature of the prior criminal proceeding versus the subsequent libel
proceeding. A videotaped deposition of a decedent was deemed inadmissible in Yates, in
that under both Evid. R. 804(B)(1) and Civ. R, 32(A), decedent’s deposition transcript
would not be admissible against the physicians in a medical malpractice case who were
not parties to the two prior litigations in which the deposition was taken.

In an asbestos case, Shepard, the court ruled the deposition testimonies of
physicians in other prior asbestos cases were admissible, as they were offered to prove
the defendant’s locomotives contained asbestos and that the railroad was aware of the
asbestos and its harmful affects. It is significant to note that the prior physician

testimonies were given in litigation involving the same defendant. Because the

' Earlier decisions focused upon prior testimony of an unavailable witness before
administrative boards and commissions, usually with similar parties See, /ndust. Comm.
v. Bartholome, 128 Ohio St. 13, 190 N.E. 193 (1934); Cupps v. Toledo, 118 Ohio App.
127, 193 N.E. 2d 543 (6™ Dist. 1960); Sudbury v. Arga Co., 12" Dist. Clermont No.
CA85-03-015, 1985 WL 3970 (Dec. 2, 1985).



defendant was identical in both proceedings, the court determined that the probative
values of the testimonies were not substantially outweighed by the dangers of unfair
prejudice under Evid, R. 403(A).

This Supreme Court has only tangentially addressed the issue. In the case of
Green v. Toledo Hosp., 94 Ohio St.3d 480, N.E.2d 979 (2002), the Court addressed the
prior trial testimony of a doctor in a retrial of the same matter, and considered it the
same as deposition testimony under Civ.R. 32(A). The majority opinion of the Court,
without addressing Evid.R. 804(B)(1), determined that the physician’s prior testimony
bore the indicia of reliability, as it was under oath and subject to cross-examination, and
therefore admissible. In a concurring opinion, Justice Cook presented the argument that
the proper evidentiary review should have been under Evid. R. 804(B)(1), but this inquiry
was only limited to the application of “unavailability” under that rule.

B. Neither Similar Motives, Nor Similar Interests, Nor Similar

Circumstances Existed In The Prior And Current Litigations To Support A

“Predecessor-In-Interest” Finding,

1. The Burkhart Deposition is Replete With Objectionable and
Prejudiced Testimony.

A review of the Burkhart video deposition transcript demonstrates the objectionable
leading questions by Burkhart’s counsel, as well as how dissimilar and even antithetical
the motives were of the parties participating in that deposition compared with Heinz, who

was not a party in the prior action:!!

" The relevant portions of the video deposition transcript of Donald Burkhart taken on
December 14, 2006 are attached as Appendix B; transcript pages attached are 50, 51, 53,
54, 55, 56, 61, 67, 68, 87, 91, 92 and 126. The original transcript was filed at the Wood
County Court of Common Pleas on November 10, 2011 in Case No. 2011 CV 0254 and
filed with the Sixth District Court of Appeals as part of Docket No. 6 filed on February
28,2012.
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Q: Alright. Now in 1946, you said that you went into the boiler room, what
all did you have to do in the boiler room, what was your job?

A: Yes. Or any place else.

Q: Now, when you say that this asbestos stuff-

A: Well, it was flaky, they called it asbestos, I don’t know what it was.
Q: Who is they that called that asbestos?

Al Management,

Burkhart Tr. Pgs. 50-51...

Q: When you pick up this asbestos in the buckets to mix it up and put it on,
was that a dusty process?

Oh, yes.
Do you believe that you breathed in that dust?

Well, if it was dust, I got some of it.

QE L »

Why do you say that?
A: Well, because I got this disease.

Burkhart TR. Pg. 53...

Q: Do you believe that cheesecloth was an asbestos-containing product?
A: 1 have no idea.
Q: And your assignment in the boiler room, how long were you assigned in

the boiler room?

A: Well I started in June, or July when I got out of the service, and I worked
in there until well just before season, I would say August it wasn’t too long
because I went into the evaporators.

Burkhart Tr. Pgs. 54-55...

Q: OK. Do you believe these bricks were an asbestos-containing material.
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A I have no idea, they were a light brick, the guy on the outside dipped them
in some kind of mud and 1 took them and handed them to the brick layers.

Q: All right. Were you there when they would be taking out the old brick?
A: No, I wasn’t in there then.
Burkhart Tr. Pg. 56...

Q: OK. Do you recall the brand name, trade name or manufacturer of any of
those evaporators.

A Buffalo VAC.
Mr. Michalec: What was that?
Q: Buffalo VAX do you believe that any part of your work with the
evaporators, as we sit here today, exposed you to any asbestos-containing
materials?
A: No.

Burkhart Tr. Pg. 61...

Q: OK. Do you have a belief as to whether those Garlock gaskets contain
any asbestos?

Mr. Hurley: Objection.

A: 1 have no idea.

A: And we would-I feel that with Garlock, it had to be asbestos, because we
put it on the steam, on the flanges to hold the line together, so it must have
asbestos in it.

Burkhart Tr, Pgs. 67-68...

Q: Alright. Do you believe that any part of your work on the continuous line
would have exposed you to asbestos?

A: No.
Q: Do you know one way or the other?
A: I would say no.

16



Q: Have we talked about all the ways in which you believe you were exposed
to asbestos while you worked at Heinz?

A: 1 believe.
Burkhart Tr, Pgs. 91-92 (emphasis added).

There is no doubt that the direct examination of Attorney Blevins, counsel for
Plaintiff Burkhart in the prior matter'”, was motivated by showing that Employee
Burkhart worked in an environment at Heinz where he “believed” asbestos materials
existed. It is well known that speculation and belief is never admissible in any
evidentiary form, whether deposition or affidavit. Goldman v. Johns-Manville, 33 Ohio
St.3d 40, 514 N.E.2d 691 (1987). Notwithstanding, the leading questions were not
challenged with objection by any other party. Ms. Blevins singular focus was to establish
Burkhan’s exposure to asbestos, regardless of who controlled or manufactured the
asbestos, if it did exist. Her questions were entirely void of objection, with the
exceptions of attorney Michalec, on behalf of Gould Pump, and Attorney Hirley. Only
Attorney Michalec provided any limited cross-examination in order to demonstrate that
Burkhart had no personal knowledge whatsoever regarding the nature of, or whether any

asbestos existed in the Gould pumps. (Burkhart Tr. pg. 126). This cross-examination is

as follows:
Q: Do you have any personal knowledge that Gould’s manufactured or
supplied any types of seals on their pumps such as packing and/or mechanical
seals?
A No.

"2 This law firm represented both Plaintiff-Burkhart and Employee-Burkhart in both the
current and prior litigations. Had there been a pursuit of the occupational disease claim
against Heinz during Donald Burkhart’s life, the issue at hand would very likely not have
arisen.
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Q: Do you have any personal knowledge that any of the packing or
mechanical seals may have been used on any Gould’s stainless steal pump
contained asbestos?

A: No.

Q Did you ever utilize a Gould’s service manual or parts list when doing any
work on a Gould’s pump.

Al No.

Q: And because you didn’t utilize those, you of course would not have any

knowledge that Gould’s and any of those materials specified the use of any

asbestos or asbestos-containing product in its pump, is that correct?

A: That’s right.

Burkhart Tr. Pg. 126.

There was no predecessor in interest during the prior litigation to protect Heipz
interests, or even advance questions regarding the essential issues about the existence or
nature of asbestos anywhere in the Heinz workplace. No one inquired of Burkhart as to
the extent of his personal knowledge, training, background, or other education in working
with asbestos materials. No one objected in any of the leading questions by Attorney
Blevins to her client regarding Burkhart’s inadmissible responses to leading questions of
his “beliefs” regarding whether dust contained asbestos. (Burkhart Tr. Pgs. 53-56, 61,
67-68, 87, 91). No one objected to the response that Heinz’s “management” was the
source of Burkhart’s information regarding the boiler room pipes. No attorney asked
Burkhart whether he was aware of any fellow workers who may have been diagnosed
with any asbestos related diseases. No attorney even bothered to inquire about whether

Burkhart was aware of potential exposure to asbestos: (a) during his time in the Marines;

nor (b) when encountering materials in his father’s repair shop; nor {(c¢) whether he had
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worked with any drywall or home remodeling materials throughout his career. (Burkhart
Tr. Pgs. 27-44).
2. No Party in the AW Chersterson Litigation was Similarly
Situated to Heinz in Either Motives, or in Interests to be
Advanced or Defended.

Had Heinz becn a party to the prior proceedings, its legal representative would
have been able to provide succinct and meaningful cross-examination of Burkhart to
fetter out salient facts which were not couched in mere speculation and belief. Indeed,
the prior deposition transcript clearly represented Plaintiff Burkhart’s interest in
proposing the existence of asbestos at Heinz and the defendants, with the exception of
Goulds, had no interest whatsoever in refuting that proposition. Those parties’ only
concern was assuring that their respective manufacturers were never identified in any of
the materials to which Burkhart may have come in contact. To the contrary, Heinz’s
motive and interest in developing Burkhart’s cross-examination would have been to show
that he had no personal knowledge, training, education, or background for determining
whether any asbestos-containing materials existed at Heinz.

It must be concluded that the Sixth District Court substituted its judgment for that
of the Trial Court, and clearly erred in finding that the parties present at Burkhart’s video
deposition in the AW Chesterson case were predecessors in interest, as the facts and
circumstances to be garnered from that deposition were antithetical to the facts and
circumstances to which Heinz would have pursued. The prejudicial effect of the
Burkhart deposition clearly outweighs any probative value as well. For these reasons, the

deposition should have been stricken in its entirety pursuant to Evid.R. 804(B)(1) and

Rule 403(A).
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Indeed, it must be recognized that Evid.R. 804(B)(1), in conjunction with Rule
403(A), contain an overriding concern about fairness and due process. Prior testimony
should be considered for evidentiary usc in a subsequent proceeding only when: (1) The
parties have a sufficiently close relationship; (2) there is identity of facts and issues;" and
(3) an identity of interests exists between the parties. Such a three-clement standard
should be applied in order to satisfy the predecessor- in-interest and similar motive test.
See, The Admissibility of Former Testimony Under Rule 804(b)(1): Defining A
Predecessor-In-Interest, 42 U. Miami Law Review 975 (1988). Inquiry must be made of
whether the parties and counsel would have made the same or similar tactical decisions in
both proceedings. There must be meaningful opportunity to access similar information.
Circumstances must show a common overriding motive to ferret out similar facts which
advancing the evidentiary objective of supporting a claim or defense. And finally, the
probative value of the evidence in question must be tempered with the administration of
justice in a fair and unprejudiced fashion. Id. These are the factors which must be
reviewed under the Clay-Murphy-Dykes standard in applying the “predecessor-in-

interest” and “similar motive” test.

B Prior to the promulgation of Federal Evidence Rule 804(b)(1), common law required
an 1dentity of issues as a test for determining whether the examination of a witness whose
testimony would be considered an exception to the hearsay rule and applied in a
subsequent proceeding. 5 Wigmore, §1386, at 90. Upon the promulgation of Evidence
Rule 804(B)(1), “opportunity and similar motive supplanted the identity of issues™
requirement. J. Moore & H. Bendix, Moore’s Federal Practice §804.04 {3], Pg. VIII-
266(2™ Ed. 1989). Notwithstanding, it continues to be recognized that whether a similar
motive existed in developing testimony at the time of the prior proceeding, compared to
the present proceeding, a court will search for some substantial identity of issues. Id.
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V. CONCLUSION.

The Sixth District bench wrongfully substituted its judgment for that of the Trial
Court in the evidentiary review of the matter at hand. The Trial Court’s ruling of
inadmissibility of the Burkhart deposition cannot be considered to be grossly violative of
fact or logic, or otherwise so arbitrary and unreasonable to be tantamount to an abuse of
discretion. Indeed, the Appellate Court was restrained to make only the judicial inquiries
required of the abuse of discretion standard, and this failure is reversible error. The
Appellate Bench made a cursory review of the Burkhart deposition transcript in
concluding that “all would benefit if it was disproven that Donald Burkhart had been
exposed to asbestos.” (Appellate Opinion Pg. 17, 441). While that blanket statement has
a ring of truth, the Sixth District failed to review the Burkhart testimony to determine
whether the facts and circumstances advanced in the AW Chesterson litigation provided a
basis for the Trial Court to reasonably conclude whether under Rule 804(B)(1), those
parties had a similar motive to Heinz tq support a finding that they were predecessors-in-
mterest. The Trial Court’s decision to strike the deposition from evidence should not
have been disturbed.

Such a review of the transcript clearly reveals that the prior litigants were merely
interested in assuring that Burkhart had no knowledge of the conditions of the Heinz
workplace to connect their respective manufacturing client to any hazardous asbestos
material. Every party in the prior litigation summarily accepted the proposition that
hazardous asbestos did exist in the Heinz workplace. It was quite apparent by this
deposition transcript that none of the parties were concerned or cared about pursuit of the

foundational question of the existence of asbestos at Heinz; the concern was merely to
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establish that their clients manufactured label was not readily apparent on any material
“believed” to be asbestos by Burkhart.

The Appellate Court clearly erred in its determination that the prior litigation
Burkhart deposition met the predecessor-in-interest and similar motive tests to allow its
evidentiary use against Heinz in the instant matter. But to the contrary, there were no
similar motives, nor similar interests, nor any similar circumstances between the prior
and current litigations; none of the parties in the prior suit even attempted to cross-
examine Burkhart during his deposition in order to elicit any testimony about that
foundation of question of whether he had the personal knowledge, training, education or
background to determine whether any asbestos containing materials even existed at
Heinz. Indeed, the Burkhart deposition was replete with objectionable and prejudicial
testimony, but to which no one entered an objection on the record.

It is therefore submitted that this High Court must provide clear guidance that the
evidentiary use of prior testimony under Rule 804(B)(1), the Court must determine that
the circumstances must demonstrate: the existence of a sufficiently close relationship
between the parties and the prior and current litigation; that there is an identity of facts
and issues; and that there is an identity of interest between the parties to be advanced or
defended. When these three elements exist, a court can then find that the predecessor-in-
interest and similar motive tests have been met, and prior testimony can be presented for
evidentiary purposes and a subsequent proceeding. Notwithstanding, a court must also be
cognizant of the prejudicial effect of the prior testimony according to Rule 403(A), and
assure that the prejudicial effect does not out weigh the probative value of the evidence

submitted under this hearsay exception.
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The record reflects that the Appellate Court failed to apply any of these elements
in its decision to reverse the Trial Court’s exclusion of the Burkhart deposition testimony.
The Appellate Court improperly substituted its judgment for that of the Trial Court. The
Reviewing Court’s evidentiary decision in this regard is grossly without support in fact or
law, and must be considered clear error in that instance. It is respectfully submitted that
the decision of the Sixth District Court of Appeals must be reversed, so that the AW
Chesterson deposition of Donald Burkhart is stricken from any evidentiary consideration

in this matter.
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[Clte v Burkisare v, 3.1, Helry o, 2013-Ohio-713,]

IN THE COURT OF APPEALS OF OHIO
SIXTH APPHLLATE DISTRICT
WOOD COUNTY

Mary Lou Burkhart Court of Appeals No. WD-12-008

Appellant Trig] Court No. 2011 CV 254
¥
H.J. Heinz Co,, et al. DECISION AND JUDGMENT

Appelles Decided: March 1, 2013

LA RN

David 8. Bates and Joghua P, Grunds, for sppellant,
Keith A. Savidge and Eric D. Beker, for appelise.
LN XN

SINGER, P.J,

{9 1} Appelisnt appeals & summary judgment issued by the Wood County Court of
Common Pleas in an R,C. 4123.512 appeal from & denial of workers’ compensation death
benefits, Becausaweconcludethatﬁxetdalcmmabusedim discretion in sustaining
multiple motions to strike evidence and, with proper consideration of such evidence,
questions of material fact preciude an award of summary judgment, We reverse,



ﬂ3}BeﬁevingfhatbisdiseaseWascnmedbyexpometoasbestosinhiswork
environment, Donald Burkhart initisted products lighility suit ageinst certain asbestor
manufactmusintheCuyahogaCuuntyComonPIm Court. As part of thig suit,
Burkhart wes subject to 2 2006 video depoﬁtionbyattomeys for the ashestos
marufacturers, Inthisdeposiﬁm:,Bmkhmdesmibedﬂwwhiwinsulaﬁononﬂzepipuu
ﬂwBoantheenHeinzplmt. Burkhmwsﬁﬁedﬂmthewastoldby}kinzmamgm
this insulation was asbestos, AncozdingtoBuxkhart,oneofhisduﬁeamtorcpaix
ﬁ'ayedormissingiﬂmdationontbnpipcs.Thndixpoaiﬁmofthatmﬁtisnotinthewcmd
before us. Donald Burkhart died in 2007,

{1 4} After her husband's dcaﬂg‘xppaﬂant,ﬁledfordeathbmeﬁtswiﬂ:tbaom
Buresu of Workers® Cotapensation, When appelice contested the claim, the matter wag
heardbefommOhioIndusuia]COMmissionhwﬁngomwwhofomdthnbawdonthe
2006 deposition, appeliant failed to show workplacs asbestos exposure. Subsequently, a
stall’ hearing officer also found insufficient evidence of exposure and denied the clpjm.



{¥'5} On March 24,2011, appellant appealed the Industrial Commission’s
decision end, Pursuant to R.C, 4123,512, re-filed her complaint in the trial court,

environmental report on asbestog pipe insulation in the Frempnt Plant, interrogatories
ﬁ'omaSummitComtyasbwtos liﬁgaﬁonandfhcmpurtsofcxymsophﬂngﬂm
Burkhart’s disease was caused by his exposure to asbestos af Heinz,

{ 6} Appellee Tesponded with & motion to strike much of eppeilant’s Supporting
material, Appelles argued it was 0ot 4 party to the Cuyahoganntyasbesm suit,
ti:erefore,ﬂwDOnaldBuﬂchmdeposiﬁmﬁ'om that suit should not be considered in this
metter. The affidavit authenticating the invoices showing the sale of asbestog pips
insulation to the Bowling Green plant failed to allegapersomlknowledge‘ The portion
of medical records that attributed Donald Burkhart’s digeass to asbestos at the Heing
plants was hearsey, not for purposes of medical disgnoses, Co-worker affidavits were
comclusory or opinjons, Asbestos abmmmndocummfortheh‘emontplmwercmt
properly authenticated, Expert opinions were predicated on inadmissible evidence,

{1 7} The court struck fhe asbestos insulation invoices, the Donaid Burkhars
depositions, the Interrogatories, co-worker affidavits, portions of medica recards
stiributing Donald Burihart’s disease to asbestos exposure at Heinz and expert tegtimony



based on any of the stricken documents. The court then denjed appellant’s request for
reconsideration of the evidentiary rulings and entered summary judgment in favor of
appelies, concluding that, mhomﬁmmppnnofﬂ:esﬁckeummﬁds, appeliant failed to
prosent evidence of exposure to asbestos in the warkplace. From thig judgment, appellant
now brings this appeal, .
{18} Appellant sets forth the following six assignments of error:
Assignment of Brror No. ]
The Trial CourtExredinsuiﬁngcertaininvoicesfrmnOWem-
Coming Fiberglas Corporation to the H.J. Heinz Bowling Green Tacility,
Assignment of Error No, 2
The Trial Court Erved instdkx‘nngans-ComingFiberglas
Corporation’s Supplementn} Responses 1o Interrogatories,
Assignment of Error No. 3
The Trial ComtErmdinstﬁldngcminsta‘wmentsfmmDonald
Burkhart's medical records composed by Dr, Balu S, Shaikh,
Assignment of Brror No. 4
TheﬁialComtEnedins&ﬂdngthéVideotapeDcpmiﬁonof
Donald Burkhart,
Assignment of Error No. 5
The Tris] CourtEmdinstrﬂdngﬂwmmmmpumofWﬂIiam
Bwing and Dr. Stephen Demeter.



Assigntent of Error No, 6
The Trial Cothmdinm'anﬁngDefendant-AppeueeKl Heinz
Company’s motion for summary judgment,
Y9} Arpeliate review of a summary judgment is do novo, Grafion v. Okjg
Edison Co,, 77 Ohio St.38 102, 105, 671 N.R.2d 241 (1996), employing the same
standard 88 trial courts. Largiy Natl. Bank v. Saratoga Apts., 61 Ohio App.3d 127, 129,
ST2NE24d 198 (9th Dist.1989). The motion may be granted only when it i
demonstrated:
(l)ﬂlatthmisnogemﬁneismaswmymmﬁalﬁct;&)thattha
moving party is entitled to judgment as & matter of law; and (3) that
reasonable minds can come to but one conclusion, and that conclusion i
adverse to the party against whom the motion for ummery judgment js
mads, who is entitled to have the evidence construsd most strongly in his
favor. Harless v, Willis Day Warehousing Co., 54 Ohio St.2d 64, 67, 375
N.E.2d 46 (1978), Civ.R, 56(C).
{710} When seeking summary judgnent, & party must specifically delineate the
basis upon which the motion, is brought, Mitseffv. Wheeler, 38 Ohic St3d 112, 526
N.E.2d 798 (1988), syllabus, and identify those portions of the record that demonstrate
the absence of a genuine issue of material fact. Dresher v, Burt, 15 Ohio St.3d 280, 293,
662 N.E.20 264 (1996). When a properly supported motion for smmmary judgmen is
made, 60 adverse party may not regt ot mere allegations or denials inthepleadings, but



Taust respond with specifie ﬁmShow&ngthatMi?'a genuine issug of material fact.
Civ.R. 56(E); Rilgy v, Mortgomery, 11 Ohio St.34 75,79, 463 NE.2d 1246 (1984), A
“matmial”factisom%ichmmdaﬁecttheoumoﬂbeMdeﬁuppﬁmk
substantive law. Rusceff v, Interim Personnel, Ine., 135 Ohig App.3d 301, 304, 733
NE2d 1186 (6th Dist. 1999); Needham v, Provident Bank, 110 Ohio App.3d 817, 826,
675 N.E.2d 514 (8th Dist. 1956), citing Anderson v. Liberty Lobby, Inc, 477 115, 242,
248, 106 5.Ct. 2505, 91 LEBd.2d 201 (1986).

11 Civr, 56(B)gavemsthetypesofmawmvvhiuhmaybe used to support or
defend against s motion for summary fudgment;

Supporting and opposing affidavity shall be made on personal

knowledge, shall set forth such facts nswouldbeaMsiHeinW,

and shaushowafﬁxmﬁvelyﬂmttheafﬁnmismmmiwﬁﬁrtothe

matiers stated in the affidavit, Swomormﬁﬁedmiesoct’aﬂpapcxsm

parts ofpapmmfemdtoinanaﬁdavitshaﬂbemhedmormedwiﬁx

the affidavit, The court may permit affidavits to be supplemented o

opposed by depositions or by further affidavity,

{ 12} Documents mbnﬁthadindefenseaga&nstamoﬁon fm'mnnma:yjudgmem
must be properly “sworn, certified or suthenticated by affidavit” or they may not be
wmidemdindemmﬁnjngwhnthcrﬂxmisa&iable issue of fact, Greewv, 3.7 Goadrich
Co., 85 Ohio App.3d 223,228, 619 N.E.2d 497 (9th Dist.1993),



digcretion ofﬂmcomuudwiunotbemmedabaentmabuseofﬁmtdismﬁm Beard
v. Meridia Hyron Hasp., 106 Ohio St.3d 237, 2005-Ohio-4787, 834 N.E.2d 323, 9 20,
The term “abuse ofdismﬁon"comowsthatthecamfs attitude is arbitrary,
wnreasongble or unconscionable, Blakemors v, Blakemore, 5 Ohio St.34 217, 219, 450
NE.2d 1140 (1983),

L Insulation Invoices

{Y 14} In ber first asgignment of error, sppellant asserts that the trig) court abused
its discretion in striking invoices from Owens Corning Fiberglas Company for asbestog
containing pipe insulation dslivered to appellee's Bowling Green plant between 1957 ang
1961,

{¥ 15} At issue is the affidavit of Andrew Oh, Director of Analysis Research
Planning Company, whe authenticated copies of invoicss from Owrens Comning to
appelles for the sale and delivery to appellee’s Plant of an eshestos containing pipe
insulation produnt trade named “Kaylo.” Appellee maved to strike thess documents gs
ixrclwsntandonthegmtmd ﬂmtaﬁ‘iantOhhadxinperSOnalkmwledgeofstenee’s
Bowling Green plant, The trig] court struck the invoices, conchuding that Oh did not haye
pereonal knowledge of the invoices, As a regult, the invoices wers hearsay for which
there was no exception, |

{Y 16} The trial court’s decision to strike these invoices was aroneous, Andrew
Ob’s affidavit states that he hag personal knowledge of the matters to which b testifies



mdsmtasthnheis"aummdmdqmﬁﬁedmammmmminvolﬁngtheKaylo
sﬂcaiuyodces”conminedinndmbasembﬁshedﬁnﬂmﬂwwsCmningAsbem
Personal Injury Trust, Hefhmmmm&edaubwewumbﬁsh@dandwmﬂm
the documents attached ere authentic hxvuicmmordedatmmlheﬂmeofﬂw
ﬂmacﬁmsbypmomﬁmknomedgcofmdabuﬁnmdulytommmm
Theinvoi%smekaptbyOwenaCmninghﬂ:ccmaofamlyGMducwdwﬁvhy,
according to Oh's affidavit,
ﬂl?}chrsayisanoutofcomtstmmentoﬂ‘mdinevidmcetommmﬂz
of the matter asserted. Evid.R. 801(A). Hearsay is not sdmissible iuto evidence unless
an exception is provided by law or rule, EvidR, 802. BvidR. 803 provides exceptions to
the hearsay rule for when the declarant is available as g witness. Evid R. 803(6) makes
admissible certain business records. The rule provides:
Amemmndzm,mport,mcord,oreimwmpﬂaﬁon.hanyfom,of
acts, events, orcondiﬁons,madeatormarﬂ:eﬁmeby,orﬁmninfm‘maﬁon
U‘anmiftedby,apmonwiﬂlkmwlcdge, ifheptmthecomseafaregtﬂarly
eondmdhushessacﬁvity,andifitmﬂmreguMpmcﬁccoﬁhat
b:uinessac&vitytomakethememomdnm,repmtmord,ordm
compilation, all as shown by the testimony of the custodian or pther
qualified witness or es provided by Rule 901(B)(10), unless the soumce of
information or the method or circumstances of preparation indicate lnck of
trustworthiness, ’metem“business”aau‘sedinﬂﬁspamgmph ingludes



business, institution, association, profession, cocupation, and calling of

every kind, whether or not conducted for profit,

{918} There are four essential elamcnrsthatmustbeshmforhemaytobc
admitted under the rale ag & business record;

(i) the record must be one regularly recorded in & regulerly

conducted activity; (if) itmusthxvobamema'edbyapmonwiﬁx

knowledge of the act, event or condition; (i) it must have beeq recorded at

of pear the time of the transaction; and (iv) afomdnﬁanmmtbelaidbythe

“custodien” of ths record or by some “other qualified witness,” |

Weissenberger, Ohio Bvidence, Section 803.73, 124 (2012); State v.

Davis, 116 Obio 5t.3d 404, 2008-Ohio-2, 830 N.E 2d 31,9171,

{419} Andrew Oh testified that he was authorized 0 Bfiest to raatters conceming
Eaylo sales and the attached invoices were guthentic. They were roconds of business
eetivity recorded contemporancous to the tranzactions by persons with knowledge. The
documents were kept in the normal vourse of business, &ppeﬂeemademwm
impeach any of Ob's statements, Oh nesded no personal knowledge of the transactions
themselves under the ryle, Heneedo:ﬂyavcrthatthedocwmareﬂulhmﬁcnnd
produced in qualifying circumstances, On its face, Andrew Ob's affidavit succeeds in
that regard,

{920} Concerning appelles’s relevance objection, axty evidence that makeg the
existence of a fact of consequence more or less probable is relevant, Bvid.R. 401, Since

10



the presence of agbestos at appelies’s Bowling Green plant is a fact of consequence,
appellee’s relevance objection is misplaced,

court’s decision to strike the documents was unreasonabls, Accordingly, appellant’s firgs
assignment of error is well-talen,
28 Videotapel)eposiﬁon

{922} Because consideration of the testimony by Donald Burkhart in his
videompcdeposiﬁonintbeCuyahogaCammwedingsisdispwiﬁwino&er
assignments of errory, we shall next consider appellant’s fourth assignment of error.

{y 23} Iniﬂmoﬁmtushikatheﬁﬂeodepoﬁﬁon.appeﬂmmnce@ﬂMa
deposiﬁonﬁ-ommthaproceeding muybehemduanafﬁdavitandconsidmdfm
summary judgment purposes when the testimony is from personal knowledge and the
witness is available to testify st trial, Seg Hastings Mus, Ins. v, Halatek, 174 Obip App.3d
252, 2007-Ohio-6923, 881 N.E2d 897,925 (7th Dist.). Since Donald Burkhart is
decessed, howevez, he is unavailable as a witness at izia] and the court may not congider
the deposition, appelles mainteined.

{Y24) Theonlymainingwaythatthcwmmaymsidm‘ﬂledepoﬁﬁonmuld
be a3 a hearsay mepﬁmforfonnﬂtesﬁmonyfomdinmrim 804(B)(1), but thiz path
o is unavailable, appelioe argued. The ruls allows testimony from g different
mceedingonlyifﬂlcpmtyagainstwhomnisnowoﬁ‘mdwmammﬂwpﬁm
proceeding ors predecessor in interest, with a similar motive 1o develoy testimony and

11



Mherfour&:usignmentofm,appelhmamthatthisd&ﬂ'mimﬁmwwmg.
Aecordingto;ppeﬂmnﬂterewmnolessthanZSparﬁasintheCuyabogaCmmy
asbestos litigation, aachwiﬂumoﬁvctodismtdit Donald Burkhart’s assertion of
EXposure 1o asbesiog,

{726}Appenwmspundsthatitundispmdthatitmnotamm&emyahoga
County asbestos litigation, It had no pmdecmsmininmmtinﬁcliﬁguﬁon. Moreover,
those parties involved did not represent appellee’s imerests and were hot gimilarly
motivated. Appellee points o 5 gpecific pwﬂomofwsﬁmonyasanmemplar of these
divergent motives, InaninquirybyoamulforCuyaboguCOnmydefmdamSMndard
Oﬂ,mmwasthefonawingexchange:

Q: Allright. Now, in lmmsﬁdmatyouwmtmmeboﬂer
room, whmtdidyouhavemdointheboﬂermum. what was your job?

A: Well, likelsaid,HeinzneVaibmwedmthingmy,mdthis
asbestossmffwasknockedoﬁ'thepipes,hadwpmitinahwkctmm
itandmwmﬂd,inspamﬁme,wouldbeatittopieees,makeapastemuof
it and put it back on the pipes,

12



Q: Ckay. Andwouldthesebemepdpesmtheboﬂm'raom?

A Yes, or anyplace efse,

Q: Now, when you say this asbestos stuff —

A: WelLitwasﬂaky.thzycalleditasbem.Idan*tknowwhs_tit

Qi Who i they that called # asbestos?

A: Management,

{1127} Appellee insists that if the detbndantsintheCuyahoga County case hud
truly been of similer motive tg it, they would have inquired as to the {dentity of the
pmonorparsminmanagementwhochmchcﬁzedthnwmaswbmo&

{428} Bvid R. 804(8)(1), in material part, provides;

(B) Bearsay exceptions. The following are not excluded by the
hearsay ryle if the declarant is unaveilable ag & witness:

(1) Former testimony. Testimony given as g witness at another
hearing of the same or & different proceeding, or in & deposition taken in
compliance with law in the course of the same or another procoeding, if the
party against whom the testimony is now offered, or, in a civil action or
Proceeding, a predecessor in interest, had an opporturdly and similar
moive to develop the testimony by divect, cross, or redirsct examination,
X2 (Bmphasis edded.)
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{29} Evid R. 804(B)(1) is patterned afier the foderal rule. s language is
identical to the original Fed.R Evig, 804(b)(1). Pub...93-595, § 1, Jan, 2, 1975, 88 Star.
19421

are predsceasors in interest to appellee, A survey of the Chio cases in which Bvid R
BMQXI)mmissmmhﬁnmevmmjoﬁtymeithwmmthggm
ooncemwhetharthemim'depmentwasindeedxﬁ:avﬂlable‘ The few cases that touch on
the qualifieations of a predecessor In inferest under the rule simply conclude that the
mhmmimmdmaﬁnm&epmymwhommemﬁmnyisoffmdiu
the current suit must have had an opporiunity end similar motive, Howse of Wheat v,
Wright, 2d Dist. No, 8614, 1985 WL 17381 (Cct. 10, 1985), Whitaker v, Weinrich, 12th
Dist. No. CA86-12-1 75, 1987 WL 28437 (Dec. 14, 1987), Shepardv. Grand Drunk W,
R R, Inc., §th Dist, No. 92711, 2010-Ohio-1853, § 77. Compare Yates v, Black, 9t Dist,
No. 13525, 1988 W1, 133675 (Dec. 7, 1988). These cases seem in conformity with what
appellant characterizes gs the dominant federal inmmtaﬁonofihenﬂeasmﬁculamdin
Ligyd v. Am, Expore Lines, Inc., 580 F.2d 1179 (34 Cir.1978),

{1 31} Lioyd and Alverez were seamen involved in a fight on g U.S, fegped
merchant marine vesse] in Jepan, Subsequently, the Coast Guard convened an inquiry to
determine whether Lloyd"s merchant meriner’s document should be suspended,

‘ﬂwlmguageofﬂ:crulewasmstyledinzml. No change in the substance of the ryle
was intended. 2011 Advisory Committee Notes, Fed R.Evid, 804,

14



Concmmnﬂy,Lloydsuedtheship's owner, The ship's owner Joined Alverez ag g third.
mmmmmmmmmMmmmmammm@am.

{932) Lloyd disappesred. The suit continued on Alverez’ counterclaim, Jd gt
1181, Dwmg&ial,theshipomawmnptedmip&oduceporﬁomofuwd'smﬁmony
beforetheCoastGuardinquhy,hmmncum'tdeaiedadmiuian. The jury retumed g
verdict in Alverez* favor., Onappcal,thamipowmrusimdasmﬂuuialcmm's
rcﬂzsaltoadmitLloyd‘s prior testimony. 4. at 1182,

o 33}'1'he8ppcalsoom'trevmad, concluding ﬁJatond’spriutmﬁmonyshould
bave been admitted Pursuant to Fed.R Bvid. 804(b)(1). The court noted that clearly
Lloyd was unavsilable angd that the Coast Guard hearing was condupted before &
professional hearing examiner, under oath and that Lloyd was subject 1o direct and crogs-
examination. /d at 1183,

{934 Iheism,accmdingtoﬂzeappealsoom,wasWhGﬁmAlvmora

interest,"mleﬂtothccowtsﬂ:einmm&pndfﬁ:ephme. Id. =t 1185, The court
examined the Iegisluﬁvelﬁ;sturyofthe provision end coneluded 8 “predecessor in

"H]fitappearsﬂmtinthnfunnm-sxﬁtapartyhavingaﬁhcmoﬁvew
cma&-exmnineaboutﬁ:zsamamatﬁmasthepmsentpartywmhmc,was

i5



accorded nnsdcquamopportunityforsuchmminaﬁm the testimony may
bcmceivedagainstthepwsmtpaﬂy.” Under these circumstances, the
previous party having like motive to develop the testimany about the samie

Section 256, at 619-621(2d Fd. 1972).

35 Onthefambeforeit,theWMcoueIuﬂedﬂmtﬂwCoastGuatdmd
Alverez shared 2 “sufficient comnmunity of interest” to satisfy the rule,

Alvarez sought to vindicate his individualinmuinr&ovwingfor

his injuries; the Coast CGruard sought to vlndicamﬂmpublicinwmtinsafe

and unimpeded merchant marine service, Irrespective of whether the

interests be considered from the individual or public viewpoints, however,

the nucleng ofopcmtiwfactswasthcsambmecondwﬁﬂmkuwdmd

Roland Alvarez aboard the [ship]. Id. (Foonote omitted.)

{§ 36} While ecceptance of the Llayd test for “predecessor of interest” kas not
been universal, seg Lawrence, The Admissibility of Former Testimany Under Rule
804(8)(1): Defining A Predecessor In Interest, 42 U Miarui L Rev, 975 (1988), its
holdinghasbaenadapbedbyﬁdemland state courts in several circuits, including our
own Sixth Circuit, Clay y. Johns-Manville Sales Corp., 722 .24 1289, 1295 (6th
Cir.1983), Dykes v, Raymark Ind,, Inc,, 801 R34 810, 816 (6th Cir.1986), Burke v. Johns-
Manville, 8.1,0Ohio No, C-1-81-289, 1983 WL 314571 (Nov. 3, 1983), New England.
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Mist. Life Ins. Co. v, Anderson, 888 ¥.24d 646, 651(10th Cir.1989), In re Serews dntitrust
Litigation, 526 F.Supp. 1319 (D.CMass.1981), Askridge v. Aetna Cas, and Sur, Co., 474
F.Supp.2d 102, 115-116 (D.D.C2007), Richv. Kaiser Gypsum Co., 103 8o0.3d 903
(FJA.ApplOH), White Pine Ranches v. Osguthorpe, 731 P24 1076, 1079 (Utgh 1986),

{9 37} Both Sixih Circuit cases were asbestos cages and both involved the
admission of prior deposition testimony from gn expert witness in g Pprocoeding unrelated
to e:'therpm‘tyx’nthepandﬁxgacﬁons. Dr. KmmethSmﬂhhadbwnaphysicianfor
asbesnosmanufammlolnw-Manvmaforzzyem chsﬁﬁedinadeposiﬁouina
Permsylvania asbestos case concerning the manufcturer’s prior knowledge aboy
asbestos diseases, By the fime of the C?ayandbﬂes cases, Smith had died.

{938} In Clay, the triad court refused 1o admit Smith’s deposition because neither
of the parties in Clay was inpxivitywithanyofﬂwpmﬁesinﬁecaseinwmchthesmth
deposition was taken, The appeals court reversed, concluding that the defendants in the
Pernsylvania care had a similar motive to ﬂleCIaydefendamsinMﬁﬁnﬁngDr. Smith’s
lestimony. Applying Lioyd, the court found that Fod Evid.R. 804(b)(1) was satisfeq,
Clay at 1295,

1Y 39} In Dykes, the district court admitted Dr. Smith’s deposition. On appeal, the
Sixth Circuit again applied Liayd and affirmed the disirict courl’s ruling. Dykes, 801
F2d et 817,

17



Wﬂ}Applyingthismﬂmﬁmb@fmem,mmcmdcﬂmﬂwdd%ndmminﬁm
Cuyahogaﬂmmwasbesmsmesmdappeﬂeeshmthesmmiﬁm%mspacﬂo
sppellant: all would benefit if it was tﬁspmvenﬂ:atbonaldl!umhadbmmposed
to asbestos, Inﬁlattcgard,theCuyahogaCoumxasbesmsdefmdmmhadthesame
motivatodcvelopwmmonythmughdhectandmssmminationasappdhe. Astp
appeﬂee's&gumanttbatthequestbnmatﬂmBuvamodeposiﬁmdidnmmme
mctsamaqwesﬁonsasappslleemighthave,thisiwmmqlﬁred. See Whitaker, 12¢h
Dist. No. CABG6-12-179, 1987 w1 28437.

well-teken,
L. Expert Witness Reports
{1 43} Tn her fifth assipnment of errar, appeliee complains that the trial court
should not have stricken the affidavits of expert witnesses William Ewing and Dr, Steven

Demeter,

18



Kaylo invoices, Moreover, the cowt also fanlted the expert’s reliance on co-worker
affidavits in which the aﬁanmavmdthatBnrkhmwoxkedinamaSWhmﬂmybeliewd
asbcstoxinmﬂaﬁonwaamem. Thecomtstatedﬁxesamegroundsfotmikingnr.
Demeter’s affidavit,

{445} We have lready held the Kaylo invoioes and Burkhart’s prior deposition,
testimony admissible, The same is true of the co-worker affidavits, The court parses the
langusge of the affidavit of former Bowling Green Heing personnel manager Lelund
Bandeen. Bandoen averred that he believed Donald Burkhart was exposed to asbestos
wrapped steam pipos throughout the plant, In his deposition testimony, Bandeen testified
that he sawBuﬂdmnintheboﬂermomwithpipmwmppedwith what he recognized as
asbestos, AsmwhstherBandaenhadapmpm-basisfcrthinldngthemataiﬂWasindeed
agbestos, that goes 1o the isge of weight of the evidence, not edmissibility. The same i
true of the affidavit of Burkhart’s co-worker, Wally Koons,

{9 46} Accordingly, it was unreasonable for the court to strike the affidavits of Dr.
Demeter and Mr, Ewing. Appellent's fifth nssignment of error is well-taken,

IV. Physician Letter

947 AppeHantcomplainsinhqﬂﬁxdassisnmmtofmorﬂmﬁmuiulcom
erred in striking & portion of & letter from Donald Burkhart’s treaﬁngphynicinn, Dr.
Bahu S, Shaikh, mthemferﬁngphysicianﬁumtheClmw Clinic. The court gtenck

19



the portion of the document that stated Burkhart had “a history of asbestog €Xpoaure
whﬂewwidngintheﬂeinzplant.” 'Ihecouztfomdthat,sinccBwkharthadalmdybm
disgnosed with mesothelioma, the stricken statement was nof relevant 1o the tresting
Physician’s diagnosis or trestment and, therefore, not properly sdmissible hearsay
through Evid R, 803(4),

{¥ 48} BvidR. 803 provides exceptions 1o the exclusion of beersay when the
availability of the declarant i5 imteterial. Evid.R. 803(4) exempts:

Statements made for purposes of medical diagnosis or treatrent ang

dcscﬁbingmedicalhistmy, Or past or present symptoms, pain, or

sensations, or the inception or general charecter of the cause or externg]

somﬂlmofinsofaraswasonablypmﬁnmto diagnosis or treatmeny

{Y49} The triai court's decision here is somewhat perplexing. The letter o the
referring physician was, for the most part, g surnmary of the information transmitgeq with
the referral and informing the referting physician of 3 plenned course of treatment,
Mesotheliomn ariges exclusively from asbestos exposure and the fact of such exposure is
certainly relevant to diagnosis and treatment, Simply because diagnosis has been made
doesnotmmﬂmtﬁwmcoxﬂmustnowbcpmged nfrelevantinformaﬁonobminedin the
course of diagnosis,

{9 50} The medical treatment exception to thehemaynﬂeismisedonthe
pwsumpﬁonthatastatememmadeforuementand diagnosis “smmuygmmm
trustworthiness: the declmamhaaamoﬁveﬁoteuﬂzelmthbecamhixtrmtnwntwm
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depend upon what he says.” Weissenberger, Ohio Evidence, Sectiop 80345, 100 (2012).
Wefaﬂmsechowmhamwmmbeeomeslmmtworﬂzyaﬁuthmisadiam
Striking such & statement is unreasonabie, Accordingly, sppellant’s third azsignment of
etror is well-taken,

V. Supplementat Response to Iuterrogatories

{951} Appeliant’s exhibit No. 7 with her memorandom in opposition to summary
Judgment conminsoattainpsgwﬂ'oma“&zpplemmlkcspmemmﬁnﬁﬁ"s' Master
Discovery Requests” by Owens Coming Fiberglas Corporation in Summit County
Common Pleas Court case, Inre: Northern Okio Tireworker Asbestos Lirigation,
Summit C.P, No. 88-04-1087, et seq. (Sept. 23, 1994), Appelle¢ moved to strike the
axhibitontl;e gmundﬂ:atithadnotbeenpropcrlyauﬂmimted. The court struck the
exhibitouthegrmmdthﬂithadnutbeenﬁledin_tbcpmsemmﬁm In her second
assignment of error, appellant gsserts thiy ruling was exroneous,

{82} The supplementa] response itself js authenticated by the notarized signsture
of ane who purports to bemﬂwﬁzedmmakesuchzesponsesby%m(}oming, The
suthenficity of the copy of the document is attested in gn affidavit by appeliant’s counge],
Absent contradictory evidence, thege attestations are sufficient to esteblish the
authenticity of this document,

{53} Asto wbethmﬂ:e“mmwmwgmﬁes”wﬁchﬁv& 56(C)
mq:m!yinnludesasabasisfmmnsidmﬁmisﬂmitedwme in the present mutter
only, the rule provides that:
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Summaryjudgmemshauﬁamdmdfoxthwim if the pleadings,
depositions, answers to interropatories, written admissions, affidavits,
transcripts of evidence, &nd written stipulations of fagt * * * show that there
ismgennineissueasmanynmteﬁalfactandﬂmﬂmmovingpanyis
entifled to judgment * * ¢, Ng evidence or stipulation mey be considered
except as stated in this rule,

{454} Itisinwresﬁngwnmthat,untﬂnw%ammdmem,memhm
“transeripts of evidence in the pending case.” The amendment removed the phrage “in
ﬂwpmdingcasf’sothntmsmiptsofwidmﬁummmhercasecoﬂdbeﬁledmd
considered in deciding the motion, Civ.R. 56(C), Staff Nots to 7-1-99 Amendmen;,

See Frezier v. Sites, 4th Dist. No. 1679, 1984 WL 5674 (Dec. 3, 1984),

{755} Clearly, the drafters of the rule were capsble of using language restricting
the material thatmaybeccnsidemdtoﬂ:atinthepending case. Since “gnswers 1o
hztmogatoﬁes"wasnotsotes&icwd, we mayeoncludethatﬂleimelmgamricsthmmay
beéonsidmdmnotﬁmiwdmﬂmeinthependingcm. Accordingly, the tris] court
exred in striking exhibit No, 7, Appellant’s second assignment of error is well-taken,

YL Summary Yudgment

{4 56} An employes who becomes disabled or dies asﬂleresultofanoccupaﬁonal
diseass is emitled to compensation. R.C. 4123.68. Mesothelioms is an Occupational
disease caused by expozure to asbestos, State ex rel. Pilkington N, Am, . Indus. Comm,,
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118 Ohio St.34 161, 2008-Ohio-1506, 887 N.E.2d 317,93, To establish g claim for
mesothslioms, the employee or the employee’s dependent must show an injurious
€Xposure to asbestosinﬂwmnployec's workplace, Aninjuriommpomisthatwhich
proximately canses the diseage urangmemsoragg:avmapm-eodsﬁng condition, Stare
ex rel. Hall China Co. v, Inhs, Comm,, 120 Ohip App. 374,377, 202 N.E.2d 628 (10th
Dist.1962), Proof of expogure vﬁthmehstamployerisasuﬁnimbaﬁaformawmd,
even though other employment msy have contributed fo the occupstional disease. Stare
& rei. Burnett v, Indus, Comm, of Ohlo, 6 Ohio St.3d 266, 268, 452 N.E.24 1341 (1983),

{1157} Donald Burkhart testified that there was asbestos at the Bowling Green
Heinz site, that he was exposed and, Indeed, regularly worked with this material, The
sales records from Owensﬂmingsupponamsonableinfcrcnceofﬂmpzem of
asbestos in the Bowling Green Heinz plant. The affidavits of Wally Koons and Lelang
Bandeen support appellant’s rasertion that Burkhart was exposad to asbestos at least in
the boiler soom of the plant. The medical experts agree thet Burkhart had mesothelioms
and that the cause of thig disease was his exposure to asbestos,

injuriously exposed to asbestog 8t the Heinz plant in Bowling Green ang possibly
Fremont. WheﬂzerBuﬂ:hart,orKoom,oerdemhadthcm:perﬁutopmpeﬁyidcnﬁﬁ
asbeztos insulation is a question of fact, Whether the asbestos at either location was
frinble is & question of fact, ‘When there are questions of material fact, summary
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Judgment is insppropriate, Accordingly,

appellant’s sixth assignment of error iy well-
taken,

{59} On considoration whereof, the judgment of the Wood County Court of
Common Pleas i8 reversed, This matter iy remanded to said court for triaf, It is ordered

ﬂxntappeneepaythecomoostsofthisappealpmumttn.&ppx. 24

Judgment reverssd.

A certified copy of this entry shall constitute themundatepumuanttoApp.R_ 27, See
alvoﬁ’thist.I.oc.App.R. 4,

P ski, J.

JUDGE
AteneSinger Py,
Stephen A, Yarbrough J, JUDGE
CONCUR.

JUDGE

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions, Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:

: hﬂp://www.sconet.state.oh.us/rod/newpdﬁ?smme%.
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I THE COURT OF COMBON PLEAS OF WOOD COUNTY, OHIO

Mary Lou Burkhart, Case No: 11 CV 254
Plaintiy,
¥, JUDGE REEVE KELSEY
H.J). Helnz Co., et al,
Defendants, JUDGMENT ENTRY

This case was before the cowrt on December 22, 2011, for g
hearing on defendant H..\. Heinz Co.'s ("Heinz”) motion for surmmary judgment,
Fresent were David Bates, Esq., for plaimiff Mary Lou Burkhart, and Kefih
Savidge, Esq., for Heinz, The attomeys each pressnted their arguments, and the
vourt fook the matter under advisement.

Facts

Mre. Burkharfs decessed husband, Donalkd Burkhart, was
employed by Heinz from 1946 to 1988, During that time, he worked as an
elacirictmatbuﬂmﬂmnw-cbsedﬂekmphntin Bmvﬁng@men.andﬁme:dsﬂng
plant In Fremont. Mr. Burkhan was diagnosed with mesothelloma in 2005, ang
died of the disesse in May 2007, Mrs. Burichart filed a doath clain with the Ohjg
Bureau of Workers' Compsneation seeking compensation from Heinz for her
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husband’s death, allegedly due to megothelioma caused by asbestos exposure
at Heinz's planfs. The daim was denied at all administrative levels, and thig
appeal followed,

Heinz ciaims that Mre, Burkhert cannot present any gvidence that
Mr. Burkhart recsived any Injurious exposiure to asbestos whils working af Heinz.
Mrs. Burkhert contends thet genuins issuss of material fact remain. A} the
suramary judgment hearing, Mrs. Burkhart also asked the court to recansider two
of its rulings striking portions of her evidentiary materials.

Reconsiderafion

On December 15, 2011, the court issued a decislon  striking
portions of the evidentiary materials filed with Mrs, Burkhart's motion for
Summary judgment. Mr. Bates asked the court to reconsider two of thesa ftems,
The first wes the affidavit of Andrew Oh, Exhibit 8 to plaintiffs responss 1o
defendants motion for summary judgment. The court struck the affdavit
bacause it was ot made on Mr. ON's firsthand knowiedge. Mr. Batss argued
that Mr. Oh is the custodian of the Owens Coming records and that he i the only
person fram whom the plaintff could obtain an sffidevil regarding these records,
a8 Owens Coming declared benkruploy  approximately 19 years  ago,
Paragraphs 4 and 5 of Mr. Oh's affidavit state, *Upon Information from Owens
Corning, * * ** Thess two Paragraphs form the foundation of My Oh's
knowledge upon which he then basss his subsequent conclusions, Informetion
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eoming frem Owens Coming is hearsay, and no exception to the hearsay rule is
vailable,

Further, an sffidavit must be made upon personal knowledge not
knowledge. “Parsonal knowledge™ Is "kjnowledge gained through firethang
observation or experience, ag distinguished from a belief based on what
aomeone elee has sald,” Bonacorsi v Whesling & Laks Erie Ry. Co., 85 Ohio
St.3d 314, 2002-Ohio-2220, 787 NEZ2d 707, a T 26, quoting Blacis Law
Dictionary (7th Ed.Rev. 1 898) 875; and Chase Bank, USA, v. Curren, 191 Qhio
App.3d 807, 2010-Ohic-6508, 846 NE2d 810, at T 17 (4th Dist), end
"knowledge of factual tnh which does not depend on outside information. or
hearsay." Residential Funding Co,, LLC v. Thome, 6th Dist. No, L-08-1324,
2010-Ohio-4271, at % 84, quoting Modon v Cleveland, Sih Dist. No, 204544,
1689 WL 1260318, *2 (Dec, 22, 1988). K appears from Mr. Olvs affidavit that the
datebass ls owned by the Oweng Coming Asbestos Persanal Infury Trust, Mr.
Oh states that he js empioyed by Analysis Research Planning Company, There
'8 no Indication why Mr. Oh as an employee of Anaiysls Research Plinning
Company would have any personal knowledpe of the records meintained in the
Owens Corning Asbestos Persanal Injury Trust Without maore evidence that the
afiidevit was made on Mr. Oh's per=onal knowledge the court canngt conclude
thet the affidavit js Properly admissible under Civ.R. 56(B). The court's
December 18, 2011 deaision to strike Exhibit 6 stands.

Mr. Bates also asied the court o reconsider striking a portion of a
medical letter writien by Dr, Bshu Shalkh, Mr. Burkhart's oncologist, He argueg
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that the statement about asbesios exposure contained In Exhibt 12 was made
Yor the purpose of medical diagnosis or treatment, and is an excaption to the
hearsay rule under Evid.R. 803(4). Tha hearsay exception In Evid R BO3(4)
states that, “s}tatements made for pumposes of megical diagnosls or treatment
-and describing medical history, or past or pregent symptoms, pain, of sensations,
or the inospion or genersl chamcler of the tause or external source theneof
Insofer a5 reasonably pertinent o disgnosis or treatment” are not hearssy.
Evid.R. 803(4) (smphasis added). The stricken statement in Dr. Shalkh's letter
refers to @ higtory of ashestos exposure whils Mr. Burkhart was working for
Heinz,  While this statement is reasonably pertinent io a diagnosis of
mesothelioma, Dr, Shalkh was not diagnosing Mr. Burkhart: Mr. Burkhart game to
Dr. Shalkh with the mesothalioma diagnosis. Further, where Mr. Burkhart might
have been exposed to asbestos is imelevant to mesothelioma trestment,
Becauss the statement in Dr. Shalkh's lettar is hot reasonably pertinent to Mr.
Burkhait's diagnosis or freatment, the statement does nat fall within the hearsay
exception in Evid.R, 803(4). The courts December 18, 2011 decision to striks
portions of Exhibit 12 stands.

Standard for Summary Judament

In Herless v. Witlis Day Wershousing Co,, 54 Ohio 5t.2d 64, 375
N.E.2d 48 (1878), it was held that for summary judgment to be granted, It must
appear *(1) that there is no genuine lssus as 1o any materlal fact; (2) that the
meving party is entitied o judgmert as a matter of law; and {3) thet ressonable
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minds can come to but one conclusion, and that conclusion Is adverse fo the
party against whom the motion for summary judgment Is made, who is entied to
have the evidence strongly construed In hls favor® Harfess v. Willis Day
Warehousing Co, (4 878), 54 Chib St2d 84, 3756 N.E2d 48; and Conloy-
Slowinski v. Superor Spinning & Stamping Co., 128 Ohio App.3d 360, 714
N.E.2d 881 (6th Dist. 1888). See, also, Civ.R, 56{C), and Leibmich v. A.J,
Refvigeration, Inc., 87 Ohlo St.3d 268, 817 N.E.2d 1088 (1593).

In moving for summary ludgmant ™ * * the moving party bears the
initial responsibility of informing the trial court of the basis for the motion, and
[dentifying those portions of the record which demonstrate the abssnce of a
genuine issue of fact or a material eloment of the nonmoving panty's claim ®
Dresher v. Burt, 75 Ohto 5t.5d 280, 206, 662 M.E.2d 284 (1896). The maoving
party must specifically point to some avidence of the type contemplated by Civ.R.
56(C) which affimatively demonstrates that the non-moving party has no
evidence 1o suppaort the nonvmoving party's cleim. Mers conclusory assertions
are not sufficient.

Onie the moving parly has met fie burden, the non-moving party
has a reciprocal burden of specificity and cannct rest on mere allegations or
denigls in the pleadings. i at 283. The non-moving party must set forth
“specific facts” by the meane fisted in Civ.R. $6(C) showing a genuine Issye for
trial exists. The allegations and donlals In the pleadings are not sufficient for thig
purpose. Civ.R. B6(E),
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lssue and Anzlysis
The issue before the court is whether Mrs. Burkhart has preserted

sufficient evidence of Mr. Burkhart's injutious exposure 1o asbestos at Heing's
facllities to survive Heinz's motion for summary judgment, After reviewing the
parties’ motions and considering the srguments presented at the hesring, the
court finde that she cannot.

Injurious exposure to asbestos occurs means, ** * * gn exposure in
the claimants jest place of employment which proximatsly caused
[mesothelioma], or an exposure in such last place of amployment which
augmented or aggravated & pra-existing [mesothelioma] caused by constardt
exposure to free [msbestos] during many years in prior places of employment.”
State ex rel, China Hall Co. v. Indus, Comm. of Ohip, 120 Ohio App. 574; 202
N.E.2d 828 (10th Dist 1962), at paragraph one of the syllabus: and RC.
4123.88{AA).

After excluding the evidentisty materials stricken by the court's
December 15 decision, the affidavit of William Ewing, and the results of the
asbestos abatemant study, the fotality of Mrs. Burkhart's svidence fails to present
shy gending issues of material fact In this matter. In the December 15 dscision,
the court noted that it would not strike the expert affidevit of William Ewing, but
noted thet Mrs. Burkhart would be requited fo present evidence of the
foundations of Mr. Ewing's opinions. Other than arguing that the court should
reconalder striking some of the documnents Mr. Ewing rediad on, Mrs, Burkhart did
not present any evidencs or arguments to show that Mr. Ewing had a proper
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foundation for cleiming Mr. Burkhart experienced “significant  exposure® fo
ashestos st the Heinz faciities. Without some further evidence of a proper
foundation, Mr. Ewing's opinion is not sufficlent to create a genuine Issue of
material fact.

The only remaining evidence of Mr. Burkhart experiencing any
sxposure te asbestos at the Helinz plants is testimony from Leland Bandeen that
br. Burkhart, while working at the Bowling Green plant, worked In = dusty boiler
Teom containing pipes he thought might have been coverad with aebestos
Ineuiation, July 22, 2011 deposition of Leland Bandeen, p. €3, 68-87; and Cathy
Shell's testimony that it was “possible” someone working in the boller house st
the Bowling Green plant could have been exposed to ashestos and that asbestos
existed in the Fremont plant &t least unti} 1887, August 31, 2011 deposition of
Cathy Shell, p. 31, 4041, This information barely crestes an lssue of fagt
regarding any exposure, much less the injuricus exposure requited to support a
Workers' Compensation death claim., Becauss Mrs. Burkhart has falled to
demonstraie that a genuvine issue of material fact remains regarding Mr,
Burkhart's injurious exposure 1o asbestos at the Heinz fachities, the court wil
grant Heinz's motion for summary judgmeri,

The court has reviewsd and conskiered all of the timely filed
pleadings, depositions, answers to inferrogatories, written admissions, affidavits,
transoripts of evidence In the pending csse. The cowrt has vongirued the
evidence most strongly In favor of the plaint, the party against whom the motion
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for summary judgment i= made, Upon conclusion the court finds that there
femaing no genuine lssue of material fact and that reaspnable minds could come
fo but one concluslon and that conclusion being that the motion for summary
udgment of the defendant should be grantsd,

IT 13 ORDERED that defendant H.J. Helnz Co.'s motian for
summary judgment is granted,

IT IS ORDERED that the care is dismissed,

IT IS ORDERED that the settiement pretrial set for January 10,
2012, at 1:00 P.M., and the Jury bial set for February 8, 2012, at 8:30 AM. are
vacated,

Costs to plaintif.

Daé./é/'z’ JW%

Clzrk to fimish copy iy comee]
oot and umpggm m&'
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Page 50 {

time?
A Yes,
Q Is that a Ffair statement?
A Yes,
Q ALl right. Now, in 1846, you said that

Yyou went into the boiler room, what all did you have to do ip
the boiller room, what was your Jjob?

a Well, like I said, Heinz never throwed
nothing away, and this asbestos stuff was knocked off the
pipes, had to put it in the bucket and saved it and we would,
in spare time, would beat it to pleces, make g baste out of
it and put it back on the pipes.

Q Okay. And would these be the pipes in
the boiler room?

A Yes, or anyplace else.

Now, when you say that this asbestos
stuff --

A Well, it was flaky, they called it

asbestos, I don't know what it was.

Q Whe is they that called that asbestos?
A Management.
0 Okay. Manegement, all right. Now, you

sald that it came from the pilpes?
A Well, if it did, it laid on the floor and

it was throwed in thisg bucket and we just mixed it uwp with
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Page 51
new stuff and put it back on the pipe.
Q Rll right. Did you ever have to collect
any of that stuff or was it already in buckets for you?
A Well, it was in buckets, or wherever they
gathered it up,
Q Okay. When you were putting it on the

Pipes, were these just the pipes in the boiler room?

S No, we put 4t on anyplace that was open.
Q Okay.
A They would schedule us where they wanted

us to do ix,

Q All right. Did you have pipes running
all through this plant?

A Ch, yes.

Q Is there any part of the Plant that you

didn't work inv

A I was in every building, every place that
they made,

Q That they ~~

A Even the vinegar village, I was in,

Q Ckay,

A They had no steam out there,

9] All right. But when I'm talking about
putting this material back on the pipes, was that all over

the plant that you did that?

e

Fitch Reporting, Inc.
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Page 53
Q Okay. And what about the vinegar ’

building, was that another building?
A That was right ocutside the door, but they

—= they made vinegar,

Qo Was it its own separate building?
A Yes,
0] When you would pick up this asbestos in

the buckets to mix it up and put it on, was that a dusty
Process?

Oh, yes.

Po you believe that ¥You breathed in that
dust?
Well, if it was dust, I got some of it.
Okay. And why do you say that?
Well, because I got this disease.

Q ¥ 0o »

Ckay. Did they give you any breathing
protection when you were working with those buckets?
A Never, no instructions.
During the time that you were out at
Heinz, did you ever receive any warning about the dangers or
hazards of asbestos from anybody at Beinz?
A Not in Bowling Green.
Okay. Not in Bowling Green, and that was
until '76, right?
A {(Witness nodding.)

Fitch Reporting, Inc.
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Page 54

Q Correct?
Right.
o) Did you ever see any warnings about the

dangers or hazards of asbhestos on any of the materials that
you used out at Heinz?

A Ko,

g All right. Now, how long did you do this
work where you started in the boiler room and were mixing up
this material and putting it on the pipes?

A Well, they would tell us that there was
Pipe over there that needed covered, so somebody didn’t get
burnt, and we would put that stuff on there, wet, boy, the
steam just rolled off of it, then we cover it with, called
cheesecloth, so it wouldn't fall off, it would dry real
quick.

Q All right.

a | And just go around and Put it on all the
lines that we found that had it off,

Q Do you believe that chessecloth was an

asbestos-containing product?

A I have no ddea.

Q And your assignment in the boiler room,
how long ware you assigned to the boiler room?

A Well, I started in June, or July when I

got out of the service, and I worked in there until, well,

Fiteh Reporting, Inc,

36




O w @ 9 e o oy N

1
11
12
13
14
i5
16
17
1B
13
20
21
22
23
24
25

Page 55 |
just before Season, I would say in August, it wasn't too
long, because T went in the evaporators.

Q Ckay.

A And then they moved me back to the boiler
room afterwards.

Q All right. 8o, from my calculations, you
were in the boiler room about a month in 1946, then you go to
season, which is a three to four month deal?

A Yes.

0 Okay. &And then you would have gone back
to the boiler room:; is that correct?

A Yes,

Q Is that how your year went for the first

several years you were at Heinz?

A No.

Q Ckay.

A That would be the Ffirst vear.

¢} Okay. That's the First year. When you

went back te the boiler room, did you do the same jok that

you had done before, taking the asbestos out of the buckets,

nixing it up?
A If there was one knocked 6ff that had to

be patched,
Q Ail right. If you weren't doing that

particular job, what else were you doing in the boiler room?

Fitch Reporting, Inc.
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Page 56

A Brick laying.

Q Okay. And where were You laying bricks?
A In the tubes.

Q What tubes?

A In the top of the bollers.

Q Okay. Do you believe these bricks were
an asbestos—containing material?

A I have no idea, they were a light brick,
the guy on the outside dipped them in sonme kind of mud and 1
took them and handed them to the bricklayers.

Q All right. Were you there when they
would be taking out the old brick?

A No, I wasn't in there then.

Q Was that a dusty process, the placing of

the bricks?

A That was dusty no matter where,

o] Well, what do you mean no matter where?

A Ingide of a boiler, you hit something and
dirt flies,

0 Okay, So no matter where YoUu were in the

boiler, it was dusty?

A On top of the tubes, there is.a layer of

dirt, that if you hit one, it will shake it off,
Q How big was this boiler that you worked

in at Heinz that first year?y

Fitch Reporting, Inc.
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Page g1 |

in the tomato harvest? '

A Yes,

Q Did you also repair them and refurbish
them after the Season?

A Yes,

Q Okay. So you did work with evaporators
all year long, you Jjust did different things with them?

A Yes, well, the evaporators didn't need

too much attentiocn.

Q Okay.
A They were all stainless,
Q Okay. Do you recall the brand name,

trade name or manufacturer of any of those evaporatorg?
& Bufiale vac.
MR. MILLICAN: What was that?

0 Buffalo Vac. Do you believe that any
part of your work with the evaporators, as we sit here today,
exposed you to any asbestos-containing materials?

B No.

o) Do you know one way or the other?

MR. MICHALEC: Objection,

Q You can answer,

A No,

] Okay. Now, what is the function of the

evaporators in yhie process of making ketchup?

Fitch Reporting, Inc.
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Page 67 )

1 A That's on the punmp.
2 0 Okay, on the bump, itself, all right,
3 Now, you've talked about bearings, gaskets, impellers, motors
4  and packing, and you've talked about several different brands |
5 of pumps, all right, did you have to do these same things on
6 all those brands of pumps or did different pumps require
7 different things?
8 A Well, most generally all pumps, you had
9 the same packing for them.
10 Q Okay,
11 A Nething was designated for this one or
12 that one,
13 Q Ckay. 2And do you recall the brand name,
14 trade name or manufacturer of the packing that you used gt
i5 Heinz?
16 A No.
17 0 Okay. Do you recall the brand name,
18 trade name or manufacturer of the gaskets that yYou used out
19 at Heinz?
20 A Garlogk.
21 Q OCkay. BAnd what did those Garlock gaskets
22 look like?
23 A We had to make them, they come in a
24 sheet,
25 ) Okay. Do you have 8 belief ap to whether -
Fitéh Repdrting, Inc.
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Page 68
those Garlock gaskets contained any asbestos?
MS. HURLEY: Objection.

A I have no idea.

Q You said that the Garlock Came in g
sheet, how would you make your gaskets out of that sheet?

A Well, you went to the stockroom and toldg
them that you wanted this and they would pull that sheet out
and they would cut a chunk of it out and then yeu would put
your cutter in there and cut circles and things, and then
take the gasket and lay it on the flange and cut the holes,
take a ballpeen hammer about the same s8lze as that and than
take another hammer and hit it, and that would make a hele in
there.

2 Okay.

A And we would ~- I feel that with Garlock,
it had to be asbestos, because we put it on the steam, on the
flanges to hold the line together, 80 1t must have asbestos
in it.

Q Okay. WNow, when you would get these

sheets, how would you know that these were Garlock sheets?

A Had Garlock right on it.

o) All right,

A Right big name,

0 And when you would cut it out, what kind

of tools would You use, before you -- you said that yoy would

Fitch Reporting, Inc.
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Page 87
Ketrles,
Kettles, okay.
Kettles.
And you had never worked on the kettles,

Oh, wveah,
Okay.
I've even tin plated them,

That's when you were deing the tin

Yazh,
Okay. What was your job once the

continuous line came in, what did you do?

A

Keep it running, continuous, I could TunR

it eleven and a half hours $ut-of my 12 and not shut it down.,

Q

All right. Do you believe that any part

of your work on the continuous line would have sxposed you to

asbestos?

A

HNo.

Okay. Did you ever have to replace

gaskets on any part of this continuous line?

Lo I oI

No.

Did you &ver have to replace packing?
Only in the pumps.

All right. Dpid the pumps continue to

Fitch Reporting, Inc.
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Page 391

A I didn*t work on them, but T was in them,
Q What were you doing in the boilersg?
A Pittsburgh engineer came out and he says,

Burkey, that boiler that we brought over, I want you to go
out there with me and look at it, and we went in through the
back, inside, into the throat of it, where the fire would go
through, he wanted me to take a chisel and cut a groove in
there and take these wires and lay them in there, soc he could
put an instrument on the outside te tell where the hot spots
were, -

o] OCkay. How big was this boiler that you

vent inside, was it bigger than this room?

A No, it was smaller than this room.
o] Okay.
A But you could walk in it and everything,

the tubes were all on the outside, like, they wasn't across

in front of you.
e Okay. And do you know the brand name,

trade name or manufacturer ¢f that boiler?

A Np,
Q Ckay. Do you believe any of the work

that you did in that boiler exposed you to asbestos?

A No.
Q Do you know one way or the other?
A I would say no.

Fitch Reporting, Ine.
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Page 32
Q Okay. All right. Then you retired from
Heinz in 1986; is that right?
A Yes.
Q Have we talked about all the ways in
which you believe you were exposed to asbestos while you

worked at Heingz?

A I believe,

Q Qkay.

A Yes,

0 Now, before I leave that finally, do you

knew the names of any of the suppliers of materials to Heinz,
anybody that supplied, say, any of the gaskets or the

packing?
A No, I don't.

Q Ckay. Do you know the names of any
outside contractors who came and did any kind of work at

Heinz at all?

A No. BSebrowski's, which is electrical,

but that's the only name that I know.
Q Okay. BAnd is that a company that you

began working with at Bowling Green?
A No, I didn't know them, they were outside

people, I think they were from Fremont, I'm not sure,
Q Ckay. What kind of projects did

Sebrowski's do?

Fitch Reporting, Inec.
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Page 126

A No.

Q Do you have any persconal xnowledge that
Goulds manufactured or supplied any types of seals on their
pumps such as packing and/or mechanical seals?

¥No.

Q Do you have any personal knowledge that
any of the packing or mechanical seals that may have been
used on any Goulds stainless steel pump contained asbestos?

A No,

Q Did you ever utilize a Goulds service
manual or parts list when'doing any work on a Goulds pump?

A No.

Q And because you didn't utilize these, you
of course would not have any knowledge that Goulds in any of
those materials specified the use of any asbestos or
asbestos-containing preoduct in its pump; is that correct?

A That's right,

Q And you have no knowledge or do you have
any recollection that any stainless steel Goulds pump was

covered with any insulation; is that correct?

A Not that I know of.
Q Iz that a correct statement?
A Yes.

MR. MICHALEC: Okay. I want to thank you |

very much and again, I wish you the best in your

Fitch Reporting, Inc.
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