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APPELLANT' S MERIT BRIEF

I. STATEMENT OF THE CASE

The core issue before the lower courts concerned the standard for application of

Ohio Rule of Evidence 804(B)(1), regarding the admissibility of the hearsay exception

for former testimony. The key elements in determining admissibility focus on whether

the predecessor in interest had both the opportunity and a similar motive to develop

testimony to advance either the support or opposition to the interest of another party in a

subsequent proceeding. Additionally, Evid.R. 403(A) requires the court to determine

whether the danger of unfair prejudice outweighs the probative value of certain evidence

in rendering decisions on admissibility. The Sixth District Court of Appeals clearly erred

in detertxtitting that the Trial Court abused its discretion in the evidentiary ruling to strike

a video deposition of Donald Burkhart, decedent.

In the instant matter, Appellee Mary Lou Burkhart is the spouse of Donald

Burkhart, a deceased former employee of Appellant Heinz, who died purportedly

following a diagFiosis of mesothelioma. This case originated in the Industrial

Commission of Ohio on the Widow-Claimant's death claim. The form.er testimony in

question was a 2006 video deposition of Mr. Burkhart in an asbestos claim captioned

Burkhart V. A W Chesterton, Inc., et al, Cuyahoga County Case No. CV-06-599652.

Appellant H.J. Heinz Co. ("Heinz") submits that the Sixth District Court of Appeals

clearly erred in finding that because "all would benefit if it was disproven that I)onald

Burkhart had been exposed to asbestos," the motives of the parties participating in the

2006 litigation were such that the interests of Heinz would have been protected. The

Lower Court failed torecogiiize that all of the defendants in the prior litigation cross-
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examined Burkhart, merely for the purpose of establishing that Burkhart had no

knowledge of the existence of each particular defendant's asbestos product at the Heinz

workplace. No attorney for those defendaiits objected to leading questions to Burkhart

fxom his attorney concerning his unfounded "beliefs" about the existence of asbestos at

Heinz. Notwithstanding, the Appellate Court held that the Burkhart deposition testimony

was admissible for evidentiaiy consideration of whether a genuine issue of material fact

existed in these proceedings under Civil Rule 56.

II. PROCEDURAL HISTORY

The Supreme Court accepted jurisdiction of this matter by Order dated

June 26, 2013. On :Vlarch 1, 2013, the Sixth District Court of Appeals reversed the

decision for summary judgment to Heinz, and determined that the Wood Countv Court of

Conullon Pleas abused its discretion in striking the video deposition testimony of Donald

Burkhart, interrogatory answers for a prior unrelated proceeding, as well as various

medical and expert reports as hearsay without exception. The Trial Court had granted

summary judgment to Heinz on Plaintiff-Appellee's de novo appeal of the Ohio Industrial

Conur,issions' rejection of her death benefit claim regarding her deceased husband,

Donald Burkhart, for his alleged exposure to asbestos while an employee of H.J. Heinz

Co. ("Heinz").

On March 18, 2009, Burkhart filed a claim with the Ohio Bureau of Workers'

Compensation seeking benefits for the death of her husband due to alleged asbestos

exposure at Heinz, which Heinz has contested. Both the District Hearing Officer and a

Staff Hearing Officer of the Industrial Commission denied the claim and on July 14,
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2009, the Industrial Commission refused to hear Burkhart's further appeal. On July 28,

2009, Appellant appealed to the Trial Court pursuant to the provisions of R.C. §4123.512.

Unfortunately for Mrs. Burkhart, the deposition transeripts did little to sttpport her

claim, and, in fact, constituted. the primary reason for its denial. As can be gleaned from

the Industrial Commission's order of June 29, 2009, the Staff Hearing Officer noted in

his ruling that:

The order of the District Hearing Officer, from 05/19;2009,
is modified to the following extent. Therefore, the FROI-
1, filed 03118/2009, is denied.

The Staff Hearing Officer denies the Application for death
claim benefits. The Staff Hearing Officer finds the
evidence fails to establish the decedent's death resulted
from an occupational disease that was developed in the
course of or arising out of his einployrnent.

The Staff Hearing Officer finds insufficient evidence to
support any actual and specific exposure to friable asbestos
with the Employer of record. The Staff Hearing Officer
fmds the deposition testimony of the decedent, dated
10/06/2002, to be the best evidence on hand. Within
the deposition, the descendent was unable to identify an
asbestos exposure with the Employer. No specific
documentation of asbestos exposure with the Employer of
record was present at the District Hearing. W h i l e there
are asbestos notifications in evidence on file at this time
with regard to the Fremont plant, the testimony from Ms.
Shell, an asbestos abatement certified worker, at hearing,
indicates that the removal was preventative and the
asbestos was not friable in any of those locations. Without
the asbestos being friable, the Injured Worker would not
have breathed in the asbestos fibers.

As to the Bowling Green Plant in the early years of the
Injured Worker's experience, there is insufficient evidence
to establish an actual exposure to asbestos. The affidavits
on file from the co-workers indicates [sicJ that they think
there was asbestos whicli is not sufficient evidence to
establish a claim. In addition, there are no asbestos
records on file and there is only the Injured Worker's
testimony via the deposition of 12/14/06 iildicating any
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potential asbestos exposure. Even at that time, the Injured
Worker was not convinced it was asbestos; he was simply
told it was. Further, the Injured Worker has also worked as
a mechanic in a garage where he was exposed to household
asbestos and he also had a side business throughout the
years of household maintenance where he would repair,
service, and install asbestos boards and wall boards.

As a result, the Staff Hearing Officer finds insufficient
evidence to establish specific exposure with this Employer
that resulted in the Injured Workcr`s mesothelioma that
caused his death.

Industrial Commission Order of June 29, 2009. (Shell Affidavit Exh. B.)

On October 20, 2011, Heinz filed a Motion for Suinmary Judgment on Burkhart's

claim (R-39), which Burkhart opposed on November 11, 2011. In support of her

opposition brief, Burkhart included various exhibits which Heinz moved to strike, and

following reciprocal briefing, the trial court issued an Order on December 15, 2011

granting Heinz's motion to strike, and eliminated from the summary judgment record the

following exhibits: the video deposition transcript of Donald Burkhart in his Cuyahoga

County lawsuit'; the Responses to Interrogatories of Owens-Coming in an unrelated case

from 19942; certain hearsay statements contained in medical records prepared by Dr.

Bahu Shaikh; and the affidavits of Andrew Oh, William Ewing Stephen Demeter, M.D.,

Leland Bandeen and Wally Koons.

Thereafter, on January 6, 2012, following oral argument, the Trial Court entered

an Order granting summary judgment in favor of Heinz on Burkhart's death benefit

' Other deposition transcripts of Donald Burkhart were not submitted in any summary
judgment briefings and consequently, were not considered or reviewed by either the Trial
or Appellate Courts.
z The Owens-Coming Responses were not filed with the Trial Court.
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appeal. Burkllart's appeal to the Sixth District Court of Appeals resulted in the Judgment

and Decision which is the subjcct of this review.

III. STATEMENT OF FACTS

On May 23, 2007, Plaintiffs Decedent, Donald Burkhart, a fornler H. J. Heinz

ernployee of both the since closed. Heinz Bowling Green plant and the existing Fremont

facility passed away, allegedly from mesothelioma, that Mrs. Burkhart contends was

contracted as a result of her husband's eanployment with I-leinz.

Donald Burkhart was employed by Heinz from 1946 until 1986. He worked as a

maintenance einployee at the Heinz plant in Bowling Green until 1975 when that plant

closed. Mr. Burkhart then transferred to the Freemont plant, where he worked as a

maintenance einployee until this retirement in 1986. Prior to working at Heinz, Mr.

Burkhart worked as an automobile mechanic and was in the U.S. Marine Corps.

In addition to the case suli judice, Plaintiff asserted a product liability tort death

claim against various entities which she believes manufactured or sold asbestos

containing products that caused or contributed to her husband's death. That case was

pending as one of thousands of asbestos cases filed in the Cuyahoga County Common

Pleas Court where it isknown as Donald BuYlchart is. A W ClzesteNton, Inc. et al., Case

Number CV-06-599652. The Cuyahoga County case was filed on August 28, 2006

before Mr. Burkhart's death. Both his discovery and videotape depositions were taken in

that case. As Heinz was not a party to that proceeding, it was not able to attend and cross

exarnine. In fact, Heinz did not know of the existence of the case until after the filing of

the Workers' Compensation claim against it. Nonetheless, Mrs. Burkhart's attorneys

filed copies of these depositions with the Industrial Commission in support of her claim.
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The Ohio Rules of Evidence do not apply to Industrial Commission administrative

hearings.3

IV. PROPOSITION OF LAW AND SUPPOR'I'ING ARGUMENT

PROPOSITION OF LAW N.O. 1: PURSUANT TO EVID.R. 804(B)(1), A
DEPOSITION TAKEN IN AN UNRELATED TORT ACTION AGAINST
SELLERS OF ASBESTOS-CONTAINING MATERIALS IS NOT
ADMISSIBLE AGAINST A DEFENDANT EMPLOYER IN A
SUBSEQUENT WORKERS' COMPENSATION ACTION V6'HERE THE
EMPLOYER WAS NOT A PARTY TO THE TORT ACTION AND THL
ALLEGED TORTFEASORS HAD NO SIMILAR MOTIVES IN CROSS-
EXAMINING THE DECEDENT.

A. The Appellate Court Erred To The Prejudice Of Heinz By
Reversing The Trial Court's Exclusion Of The Prior Video
Deposition Testimony Of The Decedent Burkhart.

l. Standard of Review of Evidentiary Matters

a. Abuse of Discretion Standard

The Appellate Court properly identified the standard for adxnitting or excluding

evidence, as being within the discretion of the court, but subject to review under an abuse

of discretion standard. Beard i,^ Meridia Huron Flospital, 106 Ohio St.3d 237, 2005-

Ohio-4787, 834 N.E.2d 323. However, a trial court is vested with broad discretion in

determining the admissibility of evidence, as long as that discretion is exercised

consistent with the Rules of Procedure and>ior Evidence. Rigby v. Lake County, 58 Ohio

St.3d 269, N.E.2d 1056 (1991); State v, MoYris, 132 Ohio St.3d 337, 2012-Ohio-2407,

972 N.E.2d 1056 528.

3 Burkhart gave four depositions in the Cuyahoga County case, a discovery deposition
taken over three days in 2006 (Vol. I, 10/6/06) (Vol. 11 11121l06) (Vol. III 12I14/06) and
a video deposition also taken on December 14, 2006. It is undisputed Heinz did not
participate in any of these depositions of Burkhart.
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It has long been understood that an abuse of discretion is defined as more than an

error of law or judgment; it applies that the court's attitude is unreasonable, arbitrary or

unconscionable. 13lakernore v. Plakenzore, 5 Ohio St.3d 217 (1983), Malone v.

Coiartyard by Marriot L.P., 74 Ohio St.3d 440, 659 N.E.2d 1242 (1996). An abuse of

discretion means that the decision in question is "so palpably and grossly violative of fact

or logic that it evidences not the exercise of will but the perversity of will, not the

exercise of judgment but the defiance of judgment, not the exercise of reason but instead

passion or bias.". Nakoff v. Fairview Gen. Hosp., 75 Ohio St.3d 254, 662 N.E.2d 1

(1996).

b. Supreme Court Review of Lower Court's Evidentiary
Findings

In its review of evidentiary considerations, the Supreme Court has consistently

held that a trial court is in the best position to make evidentiary rulings, and that an

appellate court should not substitute its judgment for that of the trial judge absent an

abuse of discretion. Branch v. Cleveland Clinic Foundaiion, 134 Ohio St.3d 114, 2012-

Ohio-5345, N.E.2d 970 citing Vogel v. Wells, 57 Ohio St.3d 91, 566 N.E.2d 154 (1991).

This High Court will review the trial court's evidentiary ruling, to detennine whether the

trial court reasonably exercised its discretion without making its evidentiary order in an

unreasonable, arbitrary or unconscionable fashion. Id, Branch, Blake7norc, szipa°a.

Indeed, while it is incumbent on the trial court to examine the evidence, that is not the

function of the appellate court; the appellate court's review is even more limited in its

scope, in that it shall determine only if the trial court has abused its discretion. Pons v.

Ohio State Med. Bd., 66 Ohio St.3d 619, 614 N.E.2d 748 (1993). Moreover, absent an

abuse of discretion on the part of the trial court, a court of appeals may not substitute its
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judginent for that of the trial court. Id. If the Supreme Court determiiies an appellate

court substitutes its judgment for that of the trial court, the High Court will reverse the

appellate court for its error. Branch, Blaken2ore, supra.

In applying the case precedent to the evidentiary determination of the Appellate

Court regarding the admissibility of the Burkhart video deposition undcr Evid.R.

804(B)(l), it must be concluded that the .Appellate bench clearly erred in finding abuse of

discretion in the trial court's determination that such evidence was inadmissible. Under

no interpretation of Rule 804(B)(1) should the Appellate Court have found the Trial

Court's evidentiary decision to be premised upon passion or bias or to be arbitrary or so

grossly violative of fact or logic. The Appellate bench improperly substituted its

judgment for that of the Trial Court. This High Court must reverse the Appellate Court

and reinstate the order of the Trial Court in this instance.

2. The Court of Appeals Failed to Recognize The Burkhart
Deposition Transcript Reflected Different Party Motives, as
Well as Unfair Prejudice.

The Sixth Appellate District erred and abused its discretion under Evid.R.

804(B)(1)4 by reversing the Trial Court's evidentiary decision to strike the 2006

deposition transcript of Donald Burkhart taken in Burkhart v. :AW Chesterton, Inc., et al,

4 Ohio Rule of Evidence 804(B)(1) is as follows
(B) Hearsay exceptions
The following are not excluded by tlae hearsay rule if the declarant is
unavailable as a witness:
(1) Former testimony. Testimony given as a witness at another hearing of
the same or a different proceeding, or in a deposition taken in compliance
witli the law in the course of the saYne or another proceeding, if the party
against whom the testimony is now offered, or, in a civil action or
proceeding, a predecessor in interest, had an opportunity and similar
motive to develop the testimony by direct cross, or redirect exanlinahon.
Testimony given at a preliminary hearing must satisfy the right to
confrontation and exhibit indicia of reliability.
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Cuyahoga County Case No. 599652. The Appellate Court failed to examine the issues

and circumstances presented in that deposition transcript, and further failed to recognize

that the motives of the parties participating in that deposition not only were different, but

diametrically opposed to the interest of Heinz.

The Sixth District determined that: "all would benefit if it was disproven that

Donald Burkhart had been exposed to asbestos." (Appellate Opinion, pg. 17, ^41).

However, even a cursory review of that transcript discloses that the attorneys examining

Burkhart clearly encouraged him with leading questions suggesting that asbestos existed

at the Heinz workplace, but that the asbestos was not manufactured by their particular

client. The focus of the questioning presumed the existence of asbestos materials, with

the intention to establish only that asbestos was not manufactured by their client. No

inquiries were made of Burkhart which remotely atteinpted to refute the presence of

asbestos materials at Heinz; No par-ty protected or even objected to the suggestion that

Heinz was culpable in allowing a hazardous material to exist at its workplace. Moreover,

the District Court failed to apply Evid.R. 403(A)5, and made no detennination of whether

the prejudicial effect of the fortner deposition testimony outweighed its probative value.

3. Review of Federal Case Law on the Application of the
"Predecessor-In-Interest" and "Similar Motive" Test.

The Sixth District primarily looked to case law from the federal courts in

addressing the applications of the terms "predecessor in interest" and "had an opportunity

5 Ohio Rule of Evidence 403(A) is as follows:
Exclusion of relevant evidence on grounds of prejudice, confusion, or
undue delay

(A) Exclusion inandatory

Although relevant, evidence is not admissible if its probative
value is substantially outweighed by the danger of unfair
prejudice, of confusion of the issues, or ofmi,sleading the jury.

9



and similar motive to develop the testimony by direct, cross or redirect examiriation," in

deterinining whether testimony from another matter would provide balanced and fair

evidentiary value in the current matter, (Appellate Opinion pgs. 12-17). The Sixth

District properly identified the seminal federal case of Lloyd v. Atnerican Export Lines,

Inc., 580 F.2d 1179 (3ra Cir. 1978) in detennining the application of the term

"predecessor in interest".6 Lloyd expressed that:

If it appears that in the former suit a party having a like motive to cross-
exainine about the same matters as the present party would have, was
accorded an adequate opportunity for such examination, the testimony
may be received against the present party. Under these circumstances, the
previous party having a like motive to develop the testimony about the
sayne material facts is, in the final analysis, a predecessor in interest to the
presentparty. 580 F.2d at 1187'

Then, in Paducah Towing Co., Inc. v. Exxon Corp., 692 F.2d 412 (6t' Cir. 1982), the

Sixth Circuit expanded the focus of the predecessor in interest, in questioning u=hether the

predecessor had a "meaningful opportunity" to fully exan-iiiie the prior and now

unavailable witness whose testimony is proposed to be admitted.8

6 The Appellate Court properly identified Rule 804(B)(1) as being identical under both
the Federal and Ohio Evidentiary Rules.
7 The facts in Lloyd involved testimony from a prior Coast Guard preceding that had
investigated an incident wherein Lloyd was iajjured in an altercation with a fellow
crewman, Alvarez. The Lloyd Court determined that the Coast Guard was acting to
protect its interest aiid that of the public by insuring a safe merchant znarine service, and
the Coast Guard and Alvarez together were interested in determining Lloyd's culpability.
The Lloyd Court moved beyond the need for privity between the parties in allowing an
analysis through parties sharing a "community of interest".
8 In Paducah, the p-ior testimony of the utiavailable witness was ruled inadmissible, as
the testimony was that from a license revocation proceeding which was handled by a
Coast Guard warrant officer and not an attorney. The license revocation proceeding was
limited in scope by the Coast Guard judicial officer, and it was therefore detennined that
it could not be used to establish liability of an unrelated party involved in a river barge
towing accident.
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The Appellate Court also reviewed the Sixth Circuit asbestos decisions of Clay v.

Johns-Manville Sales Cotp., 722 F.2d 1289 (6"' Cir. 1983) and Dykes v. RaynaaYk

IndustYies, Inc., 8131 F.2d 810 (6"i Cir. 1986), (Appellate Opinion pgs. 16-17). However,

the Couz-t failed to review the other Sixth Circuit asbestos case in this trilogy, Murphy v,

Qwens-Illinois, Inc., 779 F.2d 340 (6h Cir. 1985). The subject of all three decisions

concerned the prior testimony of Dr. Kenneth Smith, the former medical director for

Johns-Manville, who had died. Dr. Smith was considered to be in a unique position to

relate the scope of knowledge available to the manufacturing of asbestos-containing

products during his 20 year tenure at Johns-Manville, including what knowledge, if any,

was known regarding the hazards of asbestos to the health of its employees. His

testimony was initially presented in 1976 in the case of DeRocco v. 40-8 Znsulation, Inc.,

Case No. 2880, (PA. Ct. Com. Pleas 1974); ?11u3phy, supra 779 F.2d at 343. In both Clay

and Dykes, Dr. Srnith'sprior deposition was deemed adinissible, but not so in Murplzy.

In the first case of the trilogy. C'lay determined t1-iat the defendants in the DeRocco

case had a similar motive for confronting Dr. Smith's testimony compared with the

defendants in Clay, in view of the appropriate objections and incisive cross-examination

of that deposition, and held that Smith's deposition testimony was admissible under

804(b)(1).9 However, in the second case, the Murphy Court determined that Dr. Smith's

prior testimony was more prejudicial than probative, and under the balance test of Evid.

R. 403, detennined that the trial court did not abuse its discretion in ruling its

inadmissibility under 804(b)(1). The argument at issue before the Mur°phy Court was the

9 It cannot be overlooked that Dr. Smith's 20 year plus tenurewith Johns-Manville as its
medical director may have been accorded significant weight against Johns-Manville as a
deferidant in Clay.
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fact proposition that the Defendant Owens-Illinois ceased to manufacture or sell asbestos-

containing product in 1958, and Dr. Smith's "state of the art" testimony about industrv

responses after 1958 to asbestos would not have been probative regarding the knowledge

of general available in the industry prior to 1958.

In the third leg of the Sixth Circuit trilogy, the Dvkes Court detennined that. Dr.

Smith's testimony primarily related to historical facts, and therefore, there was not an

abuse of discretion for the trial court to admit that deposition, in view of the limited

ability to challenge the accuracy of his historical statements concerning industry

lciiowledge. The Dykes Court, however, recognized the issue of potential prejudice could

arise when the party against whom the deposition is introduced did not have an adequate

opportunity to refute the substantive nature of that testimony. 801 F.2d at 817. The

.I^ykes Court further found the need for the court to consider the circumstances under

which the original deposition was taken so that a full understanding of the motives in the

first case can be obtained. That Court also found:

What is more important, however, is the question of potential
prejudice that can accrue to a defendan.t against wllom a deposition is
introduced which the defendant never had an opportunity to adequately
refute". 801 F.2d at 816 (emphasis added).

4. Review of Limited Ohio Case TJaw on Application of
Rule 804(B)(1) in Civil Proceedings.

The Appellate Court attempted to reconcile its Opinion on the admissibility of the

Burkhart video deposition by citing to four other appellate decisions which reviewed

Evid. R. 804(b)(1): Whittaker v. Weinrich, 12t" Dist. Butler No. CA86-12-179, 1987 WL

28437 (Dec. 14, 1987); Wheat v. Wright, 2a Dist. Montgomery No. 8614, 1985 WL

17381 Oct. 10, 1985); Yates v. Black, 9th Dist. Summit No. 13525, 1988 WL 133675
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(Dec. 7, 1988); Shepard v. Grand Ta•uck W. RR., Inc., 8^' Dist. Cuyahoga No. 92711,

2010-Ohio-1853'0. However, these decisions (cited infra) contain minimal legal analysis

it was determined that the issue of hearsay has been overcome when the testimony of the

decedent from a prior guardianship proceeding was deemed highly relevant in a wills

contest on the issues of undue influence and testamentary capacity. The attorney for the

objecting parties had participated in the prior guardianship proceeding axid had

extensively cross-examined the decedent on the issue of mental competency wliich was

found to be a similar motive to the issues of testamentary capacity. On the other hand, in

Wlaeat, testimony in a prior hearing from a police officer was not admissible in a libel

case against the speaker, as the motives of the officer and the speaker were clearly

dissimilar, given the nature of the prior criminal proceeding versus the subsequent libel

proceeding. A videotaped deposition of a decedent was deemed inadmissible in Yates, in

that under both Evid. R. 804(B)(1) and Civ. R. 32(A), decedent's deposition transcript

would not be admissible against the physicians in a medical malpractice case who were

not parties to the two prior litigations in which the deposition was taken.

In an asbestos case, Shepard, the court ruled the deposition testimonies of

physicians in other pr-ior asbestos cases were admissible, as they were offered to prove

the defendant's locomotives contained asbestos and that the railroad was aware of the

asbestos and its harnaful affects. It is sigiaificant to note that the prior physician

testimonies were given in litigation involving the same defendant. Because the

" o Earlier decisions focused upon prior testimony of an unavailable witness before
administrative boards and commissions, usually with similar parties See, Indust. Comm.
v. f3af°tlzolonae, 128 Oliio St. 13, 190 N.E. 193 (1934); Cupps v. Toledo, 118 Ohio App.
127, 193 N.E. 2d 543 (b"' Dist. 1960); Sudbury v. Axga Cn., 12`1' Dist. Ciermont No.
CA85-03-015, 1985 WL 3970 (Dec. 2, 1985).
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defendant was identical in botli proceedings, the court deten-nined that the probative

values of the testimonies were not substantially outweighed by the dangers of unfair

prejudice under Evid. R. 403(A).

This Supreme Court has only tangentially addressed the issue. In the case of

Gr-een v. Toledo Hosp., 94 Ohio St.3d 480, N.E.2d 979 (2002), the Court addressed the

prior trial testimony of a doctor in a retrial of the same matter, and considered it the

same as deposition testimony under Civ,R. 32(A). The majority opinion of the Court,

without addressing Evid.R. 804(I3)(1), detemlined that the physician's prior testimony

bore the indicia of reliability, as it was under oath and subject to cross-examination, and

therefore admissible. In a concurring opinion, Justice Cook presented the argument that

the proper evidentiary review should have been under Evid. R. 804(B)(1), but this inquiry

was only limited to the application of "unavailability" under that z-ule,

B. Neither Similar Motives, Nor Sirnilar Interests, Nor Siniilar
Circumstances Existed In The Prior And Current Litigations To Support A
"Predecessor-In-Interest" Finding.

1. The Burkhart Deposition is Replete With Objectionable and
Prejudiced Testimony.

A review of the Burkhart video deposition trairscript demonstrates the objectionable

leading questions by Burkhart's counsel, as well as how dissimilar and even antithetical

the motives were of the parties participating in that deposition compared with Heinz, who

was not a party in the prior action:l l

i l The relevant portions of the video deposition transcript of Donald Burkhart taken on
December 14, 2006 are attached as Appendix B; transcript pages attached are 50, 51, 53,
54, 55, 56, 61, 67, 68, 87, 91, 92 and 126. The original transcript was filed at the Wood
County Court of Common Pleas on November 10, 2011 in Case No. 2011 CV 0254 and
filed with the Sixth District Court of Appeals as part of Docket No. 6 filed on February
28, 2012.
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Q: Alright. Now in 1946, you said that you went into the boiler room, what
all did you have to do in the boiler room, what was yourjob?

A: Yes. Or any place else.

Q: Now, when you say that this asbestos stuff-

A: Well, it was flaky, they called it asbestos, I don't kliow what it was.

Q: Who is they that called that asbestos?

A: Managernent.

Burkhart Tr. Pgs. 50-51...

Q: When you pick up this asbestos in the buckets to mix it up and put it on,
was that a dusty process?

A: Oh, yes.

Q: Do you believe that you breathed in that dust?

A: Well, if it was dust, I got some of it.

Q: Why do you say that?

A: Well, because I got this disease.

Burkhart TR. Pg. 53...

Q: Do you believe that cheesecloth was an asbestos-containing product?

A: I have no idea.

Q: And your assignment in. the boiler room, how long were you assigned in
the boiler room?

A: Well I started in June, or July when I got out of the service, and I worked
in there until well just before season, I would say August it wasn't too long
because I went into the evaporators.

Burkhart Tr. Pgs. 54-55...

Q: OK. Do you believe these bricks were an asbestos-containing material.
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A: I have no idea, they were a light brick, the guy on the outside dipped them
in some kind of mud and I took thezn and handed them to the brick layers.

Q: AlI right. Were you there when they would be taking out the old brick?

A: No, I wasn't in there then.

Burkhart Tr. Pg. 56...

Q: OK. Do you recall the brand name, trade nasne or manufacturer of any of
those evaporators.

A: Buffalo VAC.

Mr. Michatec: What was that?

Q: Buffalo VAX do you believe that any part of your work with the
evaporators, as we sit llere today, exposed you to any asbestos-containing
inaterials?

A: I^TO.

Burkhart Tr. Pg. 61...

Q: OK. Do you have a belief as to whether those Garlock gaskets contain
any asbestos?

Mr. Hurley: Objection.

A: I have z1o idea.

A: And we would-I feel that with Garlock, it had to be asbestos, because we
put it on the steam, on the flanges to hold the line together, so it must have
asbestos in it.

Burkhart Tr. Pgs. 67-68...

Q: Alright. Do you believe that any part of your work on the continuous line
would have exposed you to asbestos?

A: No.

Q: Do you know one way or the other?

A: I would say no.
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Q: Have we talked about all the ways in which you believe you were exposed
to asbestos while you. worked at Heinz?

A: I believe.

Burkhart Tr, Pgs. 91-92 (emphasis added).

There is no doubt that the direct examination of Attorney Blevins, counsel for

Plaintiff Burkhart in the prior matterlZ, was motivated by showing that Employee

Burkhart worked in an environment at lleinz where he "believed" asbestos materials

existed. It is well known that speculation and belief is never admissible in any

evidentiary form, whether deposition or affidavit. Goldman v, .Iohns-lt7anvilles 33 Ohio

St.3d 40, 514 N.E.2d 691 (1987). Notwithstanding, the leading questions were not

challenged with objection by any otlier party. Ms. Blevins singular focus was to establish.

Burkhart's exposure to asbestos, regardless of who controlled or manufactured the

asbestos, if it did exist. Her questions were entirely void of objection, with the

exceptions of attorney Michalec; on behalf of Gould Pump, and Attorney Hirley. Only

Attorney Michalec provided any limited cross-examination in order to deznonstrate that

Burkhart had no personal knowledge whatsoever regarding the nature of, or whether any

asbestos existed in the Gould punips. (Burkhart Tr. pg. 126). This cross-exaznination is

as follows:

Q: Do you have any personal knowledge that Gould's manufactured or
supplied any types of seals on their pumps such as packing and/or mechanical
seals?

A: No.

12 This law firin represented both Plaintiff-Burkhart and Employee-Burkhart in both the
current and prior litigations. Had there been a pursuit of the occupational disease claiin
against Heinz during Donald Burlcb:art's life, the issue at hand would very likely not have
arisen.
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Q: Do you have any personal knowledge that a1ry of the packing or
mechanical seals may have been used on any Gould's stainless steal pump
contained asbestos?

A: No.

Q Did you ever utilize a Gould's service manual or parts list when doing any
work on a Gould's pump.

A: No.

Q: And because you didn't utilize tllose, you of course would not have any
knowledge that Gould's and any of those materials specified the use of any
asbestos or asbestos-containing product in its pump, is that correct?

A: That's right.

Burkhart Tr. Pg. 126.

There was no predecessor in interest during the prior litigation to protect Heinz

interests, or even advance questions regarding the essential issues about the existence or

nature of asbestos anywhere in the Heinz workplace. No one inquired of Burkhart as to

the extent of his personal knowledge, training, background, or other education in working

with asbestos materials. No one objected in any of the leading questions by Attorney

Blevins to her clierit regarding Burkhart's inadmissible responses to leading questions of

his "beliefs" regarding whether dust contained asbestos. (Burkhart Tr. Pgs. 53-56, 61,

67-68, 87, 91). No one objected to the response that Heinz's "management" was the

source of Burkhart's information regarding the boiler room pipes. No attorney asked

Burkhart whether he was aware of any fellow workers who may have been. diagnosed

with any asbestos related diseases. No attorney even bothered to inquire about whether

Burkhart was aware of potential exposure to asbestos: (a) during his time in the Marines;

nor (b) when encountering materials in his father's repair shop; nor (e) whether he had
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worked with any drywall or home remodeling materials throughout his career. (Burkhart

Tr. Pgs. 27-44).

2. No Party in the .AW Cher•sterson Litigation was Similarly
Situated to Heinz in Either Motives, or in Interests to be
Advanced or Defended.

Had Heinz been a party to the prior proceedings, its legal representative would

have been able to provide succinct and meaningful cross-exaznination of Burkhart to

fetter out salient facts which were not couched in mere specuiation and belief. Indeed,

the prior deposition transcript clearly represented Plaintiff Burkhart's interest in

proposing the existence of asbestos at Heinz and the defendants, with the exception of

Goulds, had no interest whatsoever in refuting that proposition. Those parties' only

concern was assuring that their respective manufacturers were never identified in any of

the materials to which Burkhart may have come in contact. To the contrary, Heinz's

motive and interest in developing Burkhart's cross-examination would have been to show

that he had no personal knowledge, training, education, or background for determining

whether any asbestos-containing materials existed at Heinz.

It must be concluded that the Sixth District Court substituted its judgment for that

of the Trial Court, and clearly erred in finding that the parties present at Burkhart's video

deposition in the A W Chesterson case were predecessors in interest, as the facts and

circumstances to be garnered from that deposition were antithetical to the facts and

circumstances to which Heinz would have pursued. The prejudicial effect of the

Burkhart deposition clearly outweiglls any probative value as well. For these reasons, the

deposition should have been stricken in its entirety pursuant to Evid.R. 804(B)(1) and

Rule 403(A).
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Indeed, it must be recognized that Evid.R. 804(B)(1), in conjunction with Rule

403(A), contain an overriding concern about fairness and due process. Prior testimony

should be considered for evidentiary use in a subsequeilt proceeding only when: (1) The

parties have a sufficiently close relationship; (2) there is identity of facts and issues;l3 and

(3) an identity of interests exists between the parties. Such a tllree-element standard

should be applied in order to satisfy the predecessor- in-interest and similar motive test.

See, The Admissibility of Former Testimony Under Rule 804(b)(1): Defining A

Predecessor-In-Interest, 42 U. Miami Law Review 975 (1988). Inquiry nlust be made of

whether the parties and counsel would have made the same or similar tactical decisions in

both proceedings. There must be meaningful opportunity to access similar infoi-ination.

Circumstances must show a common overriding motive to ferret out similar facts which

advancing the evidentiary objective of supporting a claim or defense. And finally, the

probative value of the evidence in question must be tenlpered with the administration of

justice in a fair and unprejudiced fashion. Id. These are the factors which must be

reviewed under the CIay-Nlurphy-Dykes standard in applying the "predecessor-in-

interest" and "similar motive" test.

13 Prior to the promulgation of Federal Evidence Rule 804(b)(1), common law required
an identity of issues as a test for determining whether the exan-iination of a witness whose
testimony would be considered an exception to the hearsay rule and applied in a
subsequent proceeding. 5 Wigrnore, §1386, at 90. Upon the promulgation of Evidence
Rule804(B)(l), "opportunity and similar motive supplanted the identity of issues"
requirement. J. Moore & H. Bendix, Moore's Federal Practice §804.04 [3], Pg. VIII-
266(2n' Ed. 1989). Notwithstanding, it continues to be recognized that whether a similar
motive existed in developing testimony at the time of the prior proceeding, compared to
the present proceeding, a court will search for some substantial identity of issues. Id.
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V. CONCLUSION.

The Sixth District bench wrongfiilly substituted its judgment for that of the Trial

Court in the evidentiary review of the matter at hand. The Trial Court's ruling of

inadmissibility of the Burkhart deposition cannot be considered to be grossly violative of

fact or logic, or otllerwise so arbitrary and unreasonable to be tantamount to an abuse of

discretion. Indeed, the Appellate Court was restrained to make only the judicial inquiries

required of the abuse of discretion standard, and this failure is reversible error. The

Appellate Bench made a cursory review of the Burkhart deposition transcript in

concluding that "all woulcl benefit if it was disproven that Donald Burkhart had been

exposed to asbestos." (Appellate Opinion Pg. 17,1(41). While that blanket statement has

a ring of truth, the Sixth District failed to review the Burklzart testimony to determine

whether the facts and circumstances advanced in the AYV Chesterson litigation provided a

basis for the Trial Court to reasonably conclude whether under Rule 804(B)(1), those

parties had a similar motive to Heinz to support a finding that they were predecessors-in-

interest. The Trial Court's decision to strike the deposition from evidence should not

have been disturbed.

Such a review of the transcript clearly reveals that the prior litigants were merely

interested in assuring that Burkhart had no knowledge of the conditions of the Heinz

workplace to coiulect their respective manufacturing client to any hazardous asbestos

material. Every party in the prior litigation summarily accepted the proposition that

hazardous asbestos did exist in the Heinz workplace. It was quite apparent by this

deposition transcript that none of the parties were concerned or cared about pursuit of the

foundational question of the existence of asbestos at Heinz; the concein was merely to
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establish that their clients manufactured label was not readily apparent on any material

"believed" to be asbestos by Burkhart.

The Appellate Court clearly erred in its determination that the prior litigation

Burkhart deposition met the predecessor-in-interest and similar motive tests to allow its

evidentiary use against Heinz in the instant matter. But to the contrary, there were no

similar motives, nor similar interests, nor any similar circumstances between the prior

and current litigations; none of the parties in the prior suit even attenlpted to cross-

examine Burkhart durrng his deposition in order to elicit any testimony about that

foundation of question of whether he had the personal knowledge, training, education or

background to deten.nine whether any asbestos containing materials even existed at

Heinz. Indeed, the Burkhart deposition was replete with objectionable and prejudicial

testimony, but to which no one entered an objection on the record.

It is therefore submitted that this High Court must provide clear guidance that the

evidentiary use of prior testimony under Rule 804(B)(1), the Court must detertnine that

the circuznstances must demonstrate: the existence of a sufficiently close relationship

between the parties and the prior and current litigation; that there is an identity of facts

and issues; and that there is an identity of interest between the parties to be advanced or

defended. When these three eleinents exist, a court can then find that the predecessor-in-

interest and similar motive tests have been met, and prior testiniony can be presented for

evidentiary purposes and a subsequent proceeding. Notwithstanding, a court must also be

cognizant of the prejudicial effect of the prior testimony according to Rule 403(A), and

assure that the prejudicial effect does not out weigh the probative value of the evidence

submitted under this hearsay exception.
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The record reflects that the Appellate Court failed to apply any of these eleinents

in its decision to reverse the Trial Court's exclusion of the Burkhart deposition testimony.

The Appellate Court iniproperly substituted its judbnnent for that of the Trial Court. The

Reviewing Court's evidentiary decision in this regard is grossly without support in fact or

law, and must be considered clear error in that instance. It is respectfi2lly submitted that

the decision of the Sixth District Court of Appeals must be reversed, so that the A W

C>'lresterson deposition of Donald Burkhart is stricken from any evidentiary consideration

in this matter.
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reoorWderation of the cvid+m^ rMW and ^ O=Mwy^ m favcax of

WeUM concJ:uding t4 wlawui tflc KOPPM oftle sbmken, ' , aPpeHatt ftWed to
Pre8ent ovidwee of'exposure to sabcatos 9n the wn#lnce. F"this `

-W-eUt OPA0114ttg
now briap ft appeal .

8) Appellmt scts for* the fauaekg siac ess° of e=s

Assignment of am P+T'o.1

IlZe T.risl Court Eneci In striking certWn invoices fm oqem.

Cwd* Ffbcr&s Corporadon to the W. ,fdr3z Bowkinig Orem fgcilityy.
AssiPmont OfBrr= No. 2

Tbc 7f7rial Court En-ed ia stfimg Qwws-Cor,an8 F

C®rPoradrn.s's Snpp2erneaal RespOwo to lntmgabaAies.

Assfgnment of Errm Na. 3

'The Trial Cauvt &rod in sWking oo,rtaia statwocab faoari DoWd

Hurkbw°8 medicsl records composed by Dh. Bab. S. S2akh.

ASa*OMOlIt Of .E;A.Y'OF No. 4

rnB T1'W "G3{1Yfi EMd in ftgd g d,^ VidCOt$pC of

Donald Budb&

Assignnxrat Of Error No. 5

T110 Tri4l Court Errod in str%o.g the exppt 2Vorts of William

Ewing and Dr. Stphen Demvta.



Ajodgame& of Erm No. 6

Tha TkW Ccwt Eted ia fi g. t- IiJ Edaz

AWson Cra„ 77 Ohio 8t.3d 102,105.671 W9$.2d 241 (1996)= m'pjq3ft '@e same

oh'dord 4s W'o1 cow°ts. Larairr.Nutl. Bar* v Saratoga ,qpft., 61 Ctio App.3d 127, 129,
572

X.E.2d 198 (9th pisL1989). Me moticm, nmy ^^^ only wh= it ss

demowbuftd:

Oom*8ny' a stotin for summaryjudpxmt

N 9) A.PPe1bta mvlew of a semimary.Tudgiumt is do nm, C-pqfton v,
Ohio

(1)1w thend is no Hmmim issnp as to say ` fact (2) 11W,aa

moving pmy is erditled to judgmimt ai a maMer of Iaw; and (3) ftt

f*"Ouoll' minds ea.n cmc to but one cxmclusion, and &at caoqchsion is

8dvmc to the pwt3'' 8PWst wbm the AlOtmn for Imlly j'u,dgmart xe

'aral, who is emfietW to hava aw evidemce construW most *
y in itis

fav^rr.
H^s V. *?lliav Da, yWaredsmtfiirW C 2., 54 Olua St.2d 64, 67, 375

N.E.2d 46 (1978). CivA 56(C,).

f'V 101 1^^ Swmnmyjudgmmi; a purty muet SPeciiic,a]1y dclaneaz the
bssis upon wbich the motfo'n is kuugj34 i{grttw,fv.

Wheeler, 38 Ohio SG3d 112,526
N.E.2d 798 (1988), gYlkbus, abd idmft thcw portions of the rwmd tb& demnstmk

& abomm of agcn.uiYo issuc of ` fact. DMslrar x Bwt, 75 Ohio St.3d 280, 293,
662 N.E.2d1264 (1996), 'Whw a properly mqpxtd motion f°r smnrmyjujgmalt is

msde, aa adve"c party may not rest on mere alirgaam or deaiah in the pTeadings, but



MU41 Mqlond wtx qpw_irjG hats &°°&S the ffim igj agenutnoissM ofa¢tetial facL

Ciw.IL 56M; .Rjlpy vMuft'WMeT3'.11 Ohio 5't.3d 75, 79, 463 N,S.2d 1246 (1984). A

°" fect is one wlaM wMWi atfM the outcaana of the sutt ltttdar iI.e WUCAbI,,-
' ' e ]aar l'eff v 160er.lrn Per'ome!. hm,135 Ohio App„3d 301, 304, 733
RE2d 1186

(6tb, Disk1M);Nee&=x v. proy^deW B,*,110 UWa App.3d 9 17, 826,

675 N E.2d 514($tlt Dist.1995), cii3ag Analers®n vLIhe,y,Trt ob^jj,, ^, 477 U.S. 2^2,
2^4$,10G S:Gt. ,7505, 91 L.^.2d 201 (198i).

ff 11) CivIt, 56(L) gave= thm fy,pm af M{Or3a1, Whic.h may be usod to auppart or
dcfond ags im a motiz►n for ftWMaryjWgment;

Suppm"ug aa.d opposug afflc3avi,b aMt be made caa

k,o^, ahallaet foziii sud hcte es would be a °ble in. ai,deaw,

md sh^1 sbow a$IMatiYe+ly tbat the ^^ competwt to tafly to the

mattcu ft#ad in *a affidavit, Sworn or mdffed copies of alt papers or

garts of. MAMW fa in an aMdavit shWl be 9MIW to or served VVM

the a^`idavit, 71te cOurt maY lPeMft vrts to be suppl or

apposecl by depositions or by Ardier afflftvhz.

M 12} Docu,mrqts subsnmitbed in defense Apbut a awaau fOr Judgmew
mwt be PrOPmiY "swom awtified or anhonhcatea

by affidavr or dW mayncrt be

c=idtrod int &W vhetba ffim is aftmble issue of fact cvem v. B..F: G;oarWch

Co., 85 Ohio App.3d 223, 229, 619 N>E,2d 497 (9th Dist,1993).



^13} DoaWm coumning the or exchmion of ovideum ar+e within the

4wedla a.f the r.rnW and vviil ixyt be retmrd absft an ab,tae af tW ctJjmWon.
Be4rd

vMeHdia HWan.I^'cwP,,
1060fub 3t.3d 237, 20pS-Ohio-4787, 834 I+t.E.2d 323, 120,

llw Imftn"W)m of riismtzae" ommofts tho the cotrrt°'s U*udQ is . ,

'Voson$b1e cr unr, onscipnabIe. l3lakemom v. BtaUmxe, 5 Ohia St3d 217, 219j 450
N.S.2d 1140 (19g3).

L bsalstiaa Invcr;Fm

fq 14} In her fiTat sss%pn+ant af 0=, aPP,eUBnt ass" bat to trW
cx^urt abused

its diect+e#eam in s#n'1an^g
inv®xecs from t,7w m Qmmg Fibmoas Campanp for obeftS

edWA%IQg IiPe imkdon deIive^ tD VPenee's Btavvluuyg Grm platt bawom aui1957
1961.

K M At isen is the STWavlt af Andae^Oh, Dk.,tar of Analy.4 R---.h

PUMling C p, wha aut^#^c^, cag3e8 of igvaiceo fiam OWMI COrnzp,g ta
$ppeHee for the sale aud delivmy to appellee+g PIM Ofitt $ebestos owWaiAg pipe

'=ulat3m prOdux:t trede named Maylg." Appepke moved to gaic t^
dommeY!#6 A8

irrcleveat and Onx the ,grotm@ that affunt Oh lyad bo Amue1 kwwlcdgv 'Df4ppWIMIll

13owling omxn plw, The tcw c,Oiut sMick the 3nY►oices, r,oncZudingt1w C1h did not have
^onal knowledge i1'6'QiCa. A8 a on$, dw II11►pim won j1C8^

fqT R'3TiCh
there was no o

1116, 1'se iriW c*urt's etecidm to stxikC tbm invoices we$ orrnnwm. Aadrevv

Uh'8 affidsvxt smtea tbat he bas pergor
a, knowledge of the matters to which ge teai3f3es



and a'tam that he is 4's ffi ' d and qu&&d tu aftest tv mafters fn'voi 'rmg tbe Kay1o
sales iuvpaces'a in a doWmw establialsed ibr the Owm Cming Astrestsis

Ptuscxpai kjuury Tlrst. Jf3a fhrrt Outlinw Jltow the datebm Wa eftblished nd avcn t1w

the damentm attached aYe auithcnaic rnwfm swo,rced at or mw tbe fts of tho

ftmw%one bYlmow with Irnowlcdga of and a budam duty to record such xnattam
The btvoiccs vvcae Iept by Ovvens Cmm4 ffi^comsc of a regu]arly cmftcW gcth*,

wwrft to ah"s afficiaVat.

R 17) IHcar$a.y b an out ofwurt statMent offemd ut evndence, W Xpyc tbo irWh

of the matber asgmted, EVURd 801(A).
HOBMY is not admissibta 3,utsa mt{mce imt.css

au OMOcn is pravided by law or nale. Erridy, 802. 8vxc3.R. 803 pr^vides ,,,pjo,. to

the bWsay rulc ft when the daclararct is avail..able as a witoes. Evzd.R. 803(6) makes

admufidbte certain busrftos records. 7he rule provides:

A memorancun, roporty record, or datg COMPWQ% in any fcam, of

acts, events, or condxtions, made at or near iffie time by, or fbm infcumatiou

transm.ftted by, a pmm with knowledge, if:fVt in am cvurn of amgWacly

cmducted bvsmm wavity, and if it waa the regutar pudce of &at

buaftfts activity to mW® the mtmca , repolt r=Ord, or data

csOmpitatiain, all as shown by the tcatmony of the custodian or otbw

q wiUoss or as prcMdGd by Rvk 901(13)(10j, urtiasa ttie soumc of

ilf^on or the method or es"rc . asc of .PrcPmldm indicmte lack of

trUtW'Drftcgs, 7be Uszm "bMiness" a$ used in tbis peragraph imludse



buokus, hWhWon, assodaricm, professin,, accopatz(H, and eWling of

ovo'y ldnd, wbcthw or umt conducW forprollt.

{lf 181 Thm arre four essential CYeaa+e* that mnst be ,ahcrwn, for hmmy to lbc
adrsiitterl under tk ru2e a a businws rec:ord;;

(1) t4 x'ac°rd muK be, Ow rO8WW2Y recorded 9n a reg ►3ialy

can^ adn,ttr, (u) It must have becm auftW by a pawn wiffi

knowl * +nf'the ack erve.at or cO'uiiticana Qii) it must hm b.. r..,W at

or near tlm timp- of %e ftmudOnp md (N) R foundaft must be Wd by the

" •„ of ft rcoamd or bysome "odcr ,qmUcd wi#acesr,. l

Woisseazbner, Obio Evidawe, Swtkoa 903.73, I24 (2012}„ State v.

DOis,,1I6 Ohio St3d 404, 20Q8-t7hfa-2, 88Q N.L,2d. 31,1171.

{l 191 Audrevv' Oh tesMed that he was authoriwd to attest to rtillftn conomiiing

KAy7o 8ale3 sazd tbie a#ehad tn.uoices wm augwmt;c„ Thoy won zwonb of b0fieas

aMV't3° MWrdW co416-inpvxaneous ter 4e trAmactions by . vvft lnowl^ ne

*'c=ab wsne kept in tbc normal coum of businm. Appel,= made, no athmV to

impea& &ay of Oh's . C?tt neWod no personal kwiviedge of #he tr .ons

ves tmdac the Me. He need only aver that the claeuumnb a^ ^entic ad

pr7dw-Cd in ^ffying *ck112i8(anCBB. On its face, Andrew ()]I
'8 sff*vh swCftd8 in

aw1'opra

fl 2,0) Cono^ ap,psllee's rclgmw ob3ocizon, any andew. that mjmg the

Odstenoe, of a fact of can"uence m.cme or Iss$ prcalmb]e 3s relOVant. Ev,id.Ii., 401. Sinft

10



the AMOMc o#'Asbwos at aPpollase's Boarlau,g on= gAUA is a fact
®f cons

appebm'a Yeavsnca objeobioo 10 miSpImtxd..

{¶ 211 S;= ,Gle i,nsu]adon iuvoices wr,m bath Mevant aad ndm*,
tho trial

OM's doc%sfon tn s01Ce tk d
wo Ie° Acc:ofd^' qpellweg fuU

a"tmnw of mum is WW1s ^.

M Vadevtape Iepositaon

^22) Beca=e
consider&fion oftle tcadinmy Sy.T3tmWd Btddtact in his

^ideotape dW,sWon in the Cuyaho^ C,,43rMMfiP is diq%iti,, i, ot^ar
aw4umft of 01"C", wle sW nw ,com^ider appellsnt's fourih

M*Mumt oferror.
^23} In ft$ moiion to Eftika the vicko deposztion, appa©e CoMeded t15at a

c"sitim from anatia p^^ may be tmftd n an ` and coa"idered fa€
judgmawFurpom W'ert the

twbmoay is frvm persnn$1 ]vaowlWP and tl^e
^evitae^ is ^tvsita^le to t^stify at trial. .^ee^i 1^[; Ir^a x ulc^e^ 174 Ctbio App.^^
2S^ ?t)a7-Ohio-i^923® 8g 1 N.E.2rl

ff

897t , 25 (7'tb Dist.). Sfnce :Donad Bmkbart is
d howvver, b,c is imavaitabIe es a witness at irial and dx r,ourt MaY 00t cozxsidcT
the depositian, app,allee MgW,taied.

f 24) `Ihe om^y r^ way that the ^ ^ ^n$idsr t3^
d^,^^ wnuld

be as

{'

a beemy on for fomer te,^onYlblnd in B'viUL 80"}(1l but this path
toe is ` ble, aPPOHOO argued. The rU]e alIows tUMMY adiOmMt

iag only zfthc laarty aZWM wbom it is now oS',ared. vyO aPRq,y ^^pdor

or ^a Avdemsor iai intereat, with a sinail- motive to develop '.,.rnry ad

11



had att opportLmity #oexamine the wii'Os> Appell,ee aSM.#s it was Mt s,pUty ffi the

Cuyahoga, C'otmO obestos hUgatiOua and we not rR=emtd tbom by S pwamoor in

WCTM As a rwu% appellee iaeisWd, the video dgwfthm shoulal be sWcIUM

^25) 7be COutt finmd ffia# &M W43 no ovidmw tiat KanJz or a.
ot` in

U&rw tva[9 3t1VaIIed jn PriOr ' andsOuck the
. of ttte vidca s3qosi'tiou.

In bcr fouoh a^gp,,t ofwar,
tb* this dvtermjW^ wa wro4g.

A to ap,l,eilanl *m yvgm no IM dsa 25 panim in the Cu3+ahoP,a
ussb+^st^ra IF ` . ^^

r'^h wllh amodv+e to dasMtdit IDonald B s aesertionrsf
WoMM to asbestos.

{"f 26) Appaw r=pozids that It Und4TutDd that It was not a pwty in tc tuyIhog4

CounTy aa^ MgUUon. It had no prodecessor in 3ntT,st in the
^on Moteova,

thos* Parcies invohrod did ,oot MP^ appynce:$ .
and were, not olm3ax1y

Madvatec. APp0IIe0 painb to a qccij% portion of'tntimony as an eXSMPar ofthr.ft

d,ioresgft motivcs. In aa inquiry by wmw2 fOr 03YI6094 CMinty cefeadomt
jg^

Oil, t2tare was the followinag m .
a

a^ All r'ght' Now, in 1940% you eaid that you vvm intD the boijor

mam, what did you have to do iu the boilmr zxrom, wlat was ymrjob?

A, Well, 7itCe I,saicY, kM= 11 ffi"md nathirg away, ad this

asbesEos shff wa knocW afftFse pipma had to put it in ahwjwt and svmd

zt and we WOuid, iu. apm tma:, would beat it to pimes, malce a IPtaw aut of

it and put it back on the pipee.

12



Q. O1MY Arid would thcse be the Pi.Peg fn the boikr rmm?

A: Yes, or any.PYaw olee.

Q> Nvw, when you say this asbcstas st&-

A-- W * 1t vu fialty, amy CaDW It "beotos, I don't knw qW it
Vvaa.

^: Who is thxy that cWlad it eebefta?

t9.: M^mmt,

f^ ^^ Appellee Wift aW if the
in ft CuyakDgg C*Uay o.a #d

iraty been of Wmnw motive to ft, they would havn inq*W as to the x dmtity of the

persan, orpeuecros in mmugcment who chmctmiwd thc mftmnm as aebastos,
lV2^113-vid.P, 804(B){i), uR • puk,pmvidw:

(13) Ha.arssy exceptiona. T6e fbllawiag am not oWuded, by the
b"cgay ruIe if the doc2sro# is vnIyaiIable sa a wtaees:

(1) N'ormer t"mcIIY. Testimony givm as . wh..,,t

hft'ang ad`*e MM or 4' pracce*g, or in a deMdfiri t4km in

comgnam with law in #&e covrse of the mu Or OW&W Womoding' if the

PutY %ah* •wham the tcsdmony is now offewd, ar, in a c4vg aWan ar

promft Qpnsdec3ssscrr in Lverat, had an apprnrtrcrr* mndgmumr

mm*e to de+elap the te8tsrmny by dkec^ ems, or redisroct examkmdm

'" "` #. is added.)

13



ff ^^) LW.R 800)(1) is PWMMW U-mr tW fedmW nle, Ifs WW.M,, is
oorOW t° tthw W40W lx °. 804 (b)(1). i'rab.Y'.. 93-595, § 1, Jao. 2,1575, 88 Stst.
1942.1

Cu^g, Cmat{'V 301 At iaeuc is whelhw the defMdanti^ the
y aube^ suit

are P"doomom in lntvmat tD aPpeltm. A of the^' Ohia csaw iak w6kh EYW.R.
804(Bj(i} wa$ ea issuo ,reveais OW tbp- ,^ ^jodW are catber akbll

or
G== wbetha the 1riar depcu^ ^^^ uravailable, Tdte few

caa®s tbat touch on

the quabf,eatlozs afa. pres3ecesaor in lnfe-reat wsler the rWc s%]!y Omcludc thd the

Pa"3` il' 'k ;PiOr Mmeding akin ta the party apiest whom the testuztmy is off
emd in

tw cnurgW suit mast haVe had an oPPomUmi#y imd eimilac motive, Houa,e of W&at v.

N'rkht, 2d,Dist. No. 8514, I985 WL 17381('C3ct,10,1985),
HWrakj^r xWW.rirlah,12th.

T)ht. No. CA86-12-179,1987 V& 29437 (Dec.14, 198'
4^ v, VT^^r

^
y^y
1'Y.

RR, .lnr-, Sth D.tat. Ido. 92711, 2010-oh2o-18$3, q 77,

L0d v04. LWrt Lfnwa,hZC,, 580 P.2ai 1179 (3d. C3r.1974

Na. 13525, 1988 'WI.133675 (Dec. 7,1988). These vaae$ wm in ccmformity witb what
"pcllaiit ch;atWkl!zOl 43 The doYninmt fadmil .

tirnz of the culc as BrdGUlaftd in

{f 311 Lloyd and Alv®a+ez wm aamen, involved, in a f*t on a U.S. flagged
mcrcbsnt meirim vessel in, Tapm Submquetly, tlrra Coam# Guard convenod ^ *uby to
doFerminc w1WwLloyd's uimbs,n# mubm's docuoacnt should 1o atqmcIsd,

i
vY= 2ogua^ 1 r̂ule was r^atylcc3, iin 2011. No rhassge in the substun^e of t3^.e rule^r3' Commifte l+Tota, Fet1.R:,Evd, 804.

COMPam 1'aA.°a V. BXuCk, 9th bJC

14



Ca"nc^y' Lloyd noct the s2eip'e owner. 17* stiip'a c,vmwjQked,A.tuGrez as a third.

PalY dcfWM ndAdvcrer, tn turaa coUnttmI.Iramed a^t^ tfie

M 32) Lloyd clisa Tbc euit an,Ahrerm' cvimtar+cWm. Id at

1181, ' tnsY, the shipow=attangted to•
, portfons afLIOA ►^ tw^y

befzC the CcW Guacd hWiry, but the cottrz
datied admisa1ota, rhe JM'y MtUm0d4

verdkt in A ava=° favor, C)n APgMT, thc, ship owner usiped ss etror t7v tw wurt, s
mfiRal to admit T.to,yd'® pror ftstimony. Id at 1192.

ft 331 Tke Weds ootmt retM4 crnncluding that I.loyd"apipr ^^ny should

bave be+en admitted MRMXLnt tn Fad.R$vid. $04(h)!CI)a The cotnrt noted *a ekwiy

L'oyd: Was 'Mvailable aftd tbat "Z 'Cbst Ciuard hMg was crraduDW before a
professioW harh^g momina

, under valh aud that Ltszyd wss s=tb3ect to dvect and crose-
ob. Id at 1183.

[If 34} Ths fs=, accozding
ts 0' -urt was Alvem or a

Oxc&neftm in ftrte^ bad an cppmqxngty and simidar motive to dweliop ` any at
thq uiquiay. The oaurt nated tbg Cangmss did lot deffme the tam, ia
illtMst,•• but left to the cmnts the fiftrpmtmUon ^f the phm Idat 1185.

The ccmt
"Mnined the tcg'lative hfstaly oftbe pOvis3on and cowtided a or in
inter"r b a party vvitb a wotiv+o sizniar in &Watto tbe Pot3, apfim whom dw prior

ftahmmy wOuld bc offmd. M

R:P7f it 9POan fbat in the fcrr,c.er stut a paaey baving a lik ,mofi've Lo

cros . .. about ft saxtae niattm as the pre,saw f&rty vpuld hon ►e, wxs

15



& , •acoondod im adequath ppportunity for slr cns tm
temtia3oAy may

be . the pmSent pud3:" UWa these cizcrftedved
,the

9tviON " hav* lakR mvtive to de+alop ttm$161M ot6ou1 the same

W faft 's„ ya the $aal. aWySia, aprtdmessor in filtwst to the presmt
party. Id at 1186, quoting MOCmmick nmftok of

tho Law ofJBvxdaaace
SOCCIoU 2.56, at 619-621(2d FA 1972).

ft 35) On tbr, ficts befmrt.* tlv c:Ourt concludeti that the Cow ound ayle
A lest+ez shscep

a "ROCM CWMUCitY Clf uftW" tD agi-fy th. rnle,

AM= sought tr► vmdicau lEdu in►df ►idtaad ffitrom m Mm,.Mg fc)r

his Wudes; the Coast Gusrd BOUght to vindlcWz the public " t iti srafa

and tttuntpeded mmhiag .ine .rj,,e. ]Crmqxti9vc of wlotttct tlte

mlrest be c,onsiderod fim the Wi.vidua.i or pxtbliia vi • 1ww^
9 ,

the Mlem of Opcrative facW vvas du samthe conduct ofFmrk Lio3►d and

Roland Aiwwu aboard the [ship]• Td. (Fs►cataote oma,ttcct.)

15 31, While =Vtmwt of the Lla,ydtast iFar °,pmdcoessor of
"has a^

ben utri'vpmal, ave LawmM The Admisstbfdtly nfj?,armw ?'estfrrrrny und
arltule

80401(^1-'D#11*A Predecesscar I» Imerest, 42 U.Ml,ami L.Rev, 975 (1988), its
holding lu beeu adopwd by &dmi1 nd srm ccsur's in wymat cizuuits, including ow
dwni Sixffi Circrd:t,

Clay v,Tviw-.14fonCe Scuies Carp., 722 F.7d 1289,1295 (6th
Cir.1983). Dj,Aw y JZCyrnark b1d, Inc., 901;E'.2d 810, 816 (6tlt Cir.1986), &rIm v .Toh,as-
MmtW'e, S.II.Oh3o Nn, C-1-81-289,1983 WL 314571: (Nov. 3,198.3), New ftl^d.
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Mw'Lobr"n. v.4nde?I0n, 8$8 F.2d 646, 6S'1(10th G'4r.1989, Irr re&r^,r.qr^tnrst
"tt9'*0111 526 F.Stipp. 1319 M.CMas.198i), Air,** v.

Aeina Car: antSMar, Co., 474
F.StM,2d 102,115-116 {23.I3.C.2007j, kach v

X'*' OM- Co.,1ii3 811.3d 409
(Fl.App.20l2), Mite P#m

V. OWharpi;. 731 P.Zd 1476, I07y MM 1gs6).
14F 37) Both Sixth Ciwwt caaes vware

wlmbs rascs and b07h iMlvod the

0n of pdor dcpasitipn t"'im(rty flm an w4md wiiaeas in a groco •
^

to ^thm p&rty in t^c paudiag sctiom.

asbestw Mam&zhM r0hms-M4tvills for 22 ycam Tie ftsfffied in a dqxxMon in a
Ponnsy2Vani4 aabostos case cQncrn&g the MvA ►

s pf!°r kuo'yvk,* about
asbesW$ diatws. By'thc time of the G7a,y aad Isylies cneg, Smth bad dkci,.

f"V38) In Clay,dw
trsat court refused to admit Smfth's depooftion Wmue seitha

r►
f the PaI'd* ia ClayW" 9n Pdv'ty wlth auy nf the POrdes ia the case in which the Snifh

ctcpQI wae tak,,,L T}^e agpeals coUrt xavmsGCi, coWudi4g dat th.
Jn tl,c

Peaussylvallia +cw61ad a simil,ar wtive to ffie Clay defendwU in ' Dr. Suft's
,ll'Y Apptft Lloyd,

tlts coutt found that F+ad.Evid,k. 804(tsXl) ^Ratidloi,
Clay at 1295.

fl 39) Itx Dyataes, the disttict coM ^fted Dr. Smuttt,s dcpQsWca On Vpma, the
Siutly Circtzrt a8iia apphW Lla^^

the distnct catu°t's ruh* DyAw, s0 1
F.2dat8z7.

ff 40) .LPoY,d,i.a we11 f,easomd and in eQnfomlity with ObiQ sms c ft

doftdcII Qf Sguz 3H irt=5t" as -W zn Evisi.IL 8tD4
(lilt^vi)• Thm is a)5Q mC11t

Dr. ^ Smft had bcait a Ph3'^iciau fQr
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in aMl*g tho tWc inl caaaforniity with the fodera^ oQurts Of thb Cft^
^ ^S Lt^yd1^,^, ^°°^3^, we

ft 411 Appl^dng
ft to the faets bdb,, us: wm catclude dat the ddRcn&j in ti^

Cuyabogn COuaty aabestos
case$ aud appetlee slwe the seme positi(m. wrt& respea to

amemat, RU VK)UM benefit if it wes disprovw dmt I)ar,aici BUddWt bW bom
tu ^si^,st^s^, I^e ^ ^oaed

rcgmA the Cu}aho8$ County aelbestos deftdants bad the sme

utod" to deve2,ap ftsdm=Y 6rough dkcct imi cmaa
^ " VPOt]Ee. As tp

"110es mgummt dW the qoestloners at theBuddM
vidw deposition did not aalc the

Ouwt mum quoatioaa as BPPO,yN migb# have, tbia is nw z^q.uired. &e WhiPcrter, 12th
Y)ist. No. CABG-12-179,1987 WL 28437.

iq 421 The CwPdWP County asbcstos d4mdants 'De= XO&OMOrs m antema
and ebar+ed the eme mative

to &WjOp Wd-MY as -PPWI. As a Muk DoaWd
H. 's video *OdffOn testimony in the prI'mT Pmeeding was admim-We Pwuartt to
Evid.R.

$00)(1) aud the tr1a.l aoW aaWd tmreesona^Iy 1, MfusiW t, mmida
att^

testRmouy an sumarar},M
t. A &VY, epp®l^tys faurj ° oferrm is

weJ.I -taken,

mr. Expert wu,as R"rts

^^1 Ih he°' Mffi aask=wnt
of er=, aPPM.U80 coanphio,s that the ttaal colrt

shQUUtd axcstt bavo slaac=
the affidfavsts of exp,aE.t wiWesses '4V,itlim Eyv1g old Z)r. Steven

betaater.
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fq 441 The rotlt dd nOt d y *&a the Rwing-affiti$ but^ 4uestianed It on
^8rowadt'batit' . lyraed on tbo

dePasition sW t. 0,,,. C..4

Kaylo invoicas, llrtorl"o.var, the ODM't atsa fa.tberi ttt ecaqmrs nolianae an ca-warieer

affidavits in whiich the IIJFfiaft svsft,c,d tW Burkbsrt yvarW in iinm Wbac they beJact
►cui

nabosbas iasntatgan was peftW
. T!e cOUrt sbjad the sme gmunds for sMkmg' Ih.

DeMOW's affidaeit.

{l 433 We hgve 41muly gold the yayYo fx"vaices and Aurlshartr$ pnar depaaWorz

tcstimanY a&tissible. The ssme ig true of the co-vvcszker affidavits. The colrt pana the

IRgmse of the affida.vit of foxmorBowling Gnm gg,_jm Pm=cl
mOMM .Leland

BardIMIL Bax*m avnrred that he believ+ed Dcmdd Wm exposed to asbesos

wraPPed stmm Pilos throughout the plaut, In his deposition testim,ony, BanciOen; zoned

Ut he wv BuddM in the boiler roazra vvith pippes wrapped with what he recaWdwd as

asbaWs. As to whethor Bancjeen bW a proper buis for ,
. the znaterW wo indeed

ubmtos, that gpes to t1c issuc of vve%& of the evidence, taot alzaissibik. I'he sm= is

true Qf the eTuTe.vlt of Htsrkbart's aa-Wo&W, Wa1ly Koons.

{lf 46; A,cca:ftiY, it wu turreasonable for the court to shilm the aMdavits ofI?r.

I3emeta aw Mr. Ewing. AppoliwAffi Eft fiftignment of e=i$ x+e1l^takm.

Iv, Physician LCi,ter

M 47) A.p'pellant comple,ins in her thint ofeiaor U. dse ."W
cou¢t

erred 3.n str%'E'Zag a partion of a ittW &,,,, Donad Bu,^'s
^ti^ pb3^^,1}r.

Beku S. 5^, to theM^ ihYs^ from the Clavelaad Clinc. The ww s6nulc
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the Partioll of the dommwW that SUftd Burkhan had "a history of asbesWs mrposaire

whne .
WM*MS. • in the Hminz p^^- The cOurt fbtmd ttut sincc Bwkhart led ah=dy bem

diaglosed,alth xnesoftlioaze, ft sWokm suftmmt was not sclcvsat to the treating

^hysiaan'8 diagno$is or tutmpnt =4 ftrefore, nat
^^erly adm^hje br^

tbrOugh EvidR, 803(4).

ava4tabiilits► of the 4mbraw js immstjg
EvId.R 803(4) exempts:

Sttement am& for pmposm of rnaoai diagnoszs or tufteM and
describing medical his tory, or pag or ^ft qmPbmaw, paia, or

sensatians, ortthe iMcpiian or g=WW
d=CW ofthe oaUM or

" lllreaf imf.ar a mwmtbly pmhxmt to diagno. or

{4 49} 110 triat ootuVs cteeision bere zg sonmmewhat perPlOKg. T'he ieft to dz

rof^ Fh3rekian was, for thc most.Park a stamznary of the znfora-fiCM tuft-aitted with

1101 and infort7i49 the referrin;g physician of a pk..W cott,^qf t^afm^,

Mosogeliams eraws cxclusivelY fem asboftii aVasm and ft fait of mh expomim is
emUiWy relavarg to diagwms MW ftgWnnt Simply iaecaatse a dutpom• W b+OeB ma+3Z,

dm not snean dat the MoTd must rnow 1o purgod of relevant ip fOrmat,^ obtined in the

courae ofdiagaosis.

f% SU} 'Thc medical fimatmwt e=eptien to the
heany r^le is Fmgxd oa the

PfmmPtion that a otfftemew t'oade for treatment ag diagxtoafs "gmmuy.

tirustwordtiness; the daalarant haa a matrve iza te11 te ttxrtb, beoause his trcatment will

{148) BWd.R, 803 pmvides exceptipw to the MclUsa'ou of hearsay w}m te

20



deomd '?pon 'atbg he says." yycis ger, C?hi® BW*we, SoCtiog 843.45,100 (2A12).
We faii t^, soc how ^ a

g^ ftftvzffiY e^ t^e fs a diag^osis.
St'Idug such asta.twjmmt is uaseaspaabia. cow°^^Y' aPpcllnt s ftd . t of
cam is wru ukm

V. Sapplementrd ""p4aaa to JGn*Tft$tartel

[^ 31^ APldlmt*s axhHlbf# 2do. 7 wl,tk ,ier mmomndom
in QFpositioti to stammary

iwitment ^^Pge^froma"S^app 1 O^ :
^ffs Maffter

I?b0otrpq Requou" by OFVtns t;p^ Fibeto C 'oIl in a SummzY Co,

COmmm I'IOas C'Dwt case., In re: Nvrtlrerw C7fdo 7Yrewoa^Aw,,jsbWos Loi,gcrt&rray

Smmit C,P, No. U..04.1097, et seq. (SVt. 23,1994). Ap.leUed moved to sftiko to

mxhibit on ft ground that ithad not been prpperiy 8^^^ ^^^ ^te

mWbit 04 the ground td it had not been. filed in the prosent wdon, In her aecntEd

SOApmmt of ezm® aNcUmt assem thiri ruang wu wmneous.

t''![52) 1'ho sapplenent4 t"POnm s#self'ie ae by thm n

of one who ptarpOrtS m^Wftmd to make mach
s by Uwons Cmmg, The

auglonticity of thD copy oftho docnrne,at is attesfiod in sa affWavit by eppenaWs COUML

'a'baent n ` ory evadance, these sttastatpcyqs am
suffw4ent to astabbih the

audmadoity of this dwmew .

^ 531 As to Whedw ihe 'naswexs ta inUM . ' which CrcyX 56(C)
CqTemly inaludes ss a basis for consideradon is lfmftd to time in the paosent mutkr

on1Y, thc xut.e pravides tbut-
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Smmlr3',jud8atent aW be r=iered fortbMth if t,

t^.^`,^}OBi^dodfa, BllSWWB t} iVteMgjt,iiCS,'Pl1'ill.
'°ns, affidavits►

ftUKripft ©foc'ICIenCp, and, vajacn• B of f9at * * * show that itlm

is no g'enuane isaue as to say, matmial fect aadE tlam ft ,mcrvurg party is

=91dod to jurHgmad ***. No rddme or stigul.atiooa m.aybe considcned

CXcCpt as sktited in this rWe.

N 54) It ie intemtisag fio notc that, airttil It 1999 amendmen% tk mk md

' W of evldeace in the pendi,ng case." Ile =endment removed the phmse,`izt
ft ' ceac" so that tusmipts of evidcanae fram aaotba cew covld be Moy. and

considered in dcddhg the Motioa. Civ.R. 56(C)s Staff IkTate to 7-1 99 Azne^^t
IxIO94 PriCn ta the vmQ)dmeot, twiscripts from diffmmt aasee could not be caneulered.
See FYWer v ,S'itm, 4th Dbt. No.1&79,1984 'i& 5674 pec. 3,19$4).

N $S) Cleerly, the 6afters of the rule were capsble of using Itwuap rawc&g

die material that may be Gosagdm-ed to #3w in the pending case. Sinm "Emmws to

bftnogatorim°' was Uot so rostrictod, we may conclucle, tld ^^^m tho may

be s;aisidm^ an not limited. ta those in the pmuUng case. Accordingly, the teisetll catut
eczed iz shftig mdn'bh No. 7, Appel]ent's aec-oud assigment of enror is %v14aken.

VL Smrtmary Jiidg,mea4

{^( $61 Asl pmgloyea who lwO,mes dis4baed or dies as ths renlt of an owuWonal

disean is entitled to componsWon. P.C. 4123.68. 1 ►2esothtliomA is an oompwonal
disease caused by e.rpasune to esbastos. 3'tatre ex rel F#1h^WaraN. rim. v indis, C'nrrem.,
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118 Q1tio SC.3d 161, 2(i4$-Olrso-? 346, 897NE;?.d 317, T3. To
wwb&h a claun fcn

Mcwdwho"e, tbe mploye oz. tbe cmPlaye,c's dqmdft must show an ,injurlaw
aqxwum to asb®stos in the m4ftyce ►s w"kplam An injurious expoam is tbet wb"
PrcOdnI4WIY 04asm t.k^ ^^ augmeaft or aWuvgtm $

Pmaxjs&g candition. Swc
^ax ^el, ^a1l Ckbw CQ, y Arndw, Comm.,124 Ohio App. 374, 377, 202N,P„2d 628 (1Qtb
I7kt>1962). Froaf c►f'cr^po®cr+e with &0 lw amploya le a wiw buUf

ox an awwd,
even thOugh Otha enployxamt my biLve COuhibuW to dae oeoVstlarW diseesa. State
^ red B0 w tt v hg 40. Crmrm, qf'0ubs►, 6 Uhio S't,3d 2 66, 268, 452 Irt.B.?d 1341 (19B3).

M 57} Dmta,Id 'Budd tmtifCd that tbm was asbestos at the Bowlimg (hm

HeIDz Site, 6hat he was expo6cd and, fnd®ed, seg418rly worked with this MatmiaL Tho
Ss1a8 recouB fimm. (^^ CMMLmg NWart a Teasmbte mfwcrzCG cFtb;c Mfte= of

mbr.stos in the Bowag C!reem He= plaut. TbS aflisbY.vaiU of Wally ICom nd 14W

g  gVpOft appenant:g assex6an
BuddM^04mad to asbMoa k.W in

the boilIIr mom clf tW plant, 'lb.e ne&W
mqwts aPe tbat Barkhatt },osd mcsotbelioma

and that the caIM of this diwuc was bi^ expomm to asbcstos.

{1 38} C:a"kohw the evkknw in favor of the non-ravezcag Party, wemm only

Lmllld@ that Bppej]Mt
VYfiteck if belEeve4 ca(8b]labo d7gt iPO Wa8

WWIOUSIy Oposed to Osbca6cas at the He1nz plaw lu Belw&g C,lrecn Ud posszbly

FmGnt. V^ledier$=ilm^,t?P $omi8, oI ]Bll1YdC=bMlbe=p^tt.
WP-Mly 1dCAtf,

nsbwis inssrlatxon is a quctaom of fact. Wheher the asbestoe 2t eMW locWan was
friable iS a qmetitm of fiwt. Whor► 'them are questimns of mataaiaa.t faot,, Ru=MY
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judgtzmt iate Amxcilgiy: appaj]aut's stah ent of wr^ s well_

takem

f¶ 59) 0" co"Ocrn*'u vrzhmwt the judgmft of aiw w'aasi CouatyCmft of
Ccrmmnn

PZM ie revmcd This matiar i$ rcuanded to aid Court for tiat, It .^ wknd

tlW V^c* PAY ft wurt ceM afttas apgeai, puxsmt to .App.It. 24.

J riwersa

also^ ^^R ^t^ entry s1a11 co^te t35e MMAW ^eat to Agp.R 27^. See

^^CUP,

JUDM

XIDGE

"W
"ecmon ls mbj^cttafiarther edif^ b3` th^ Suvrrne Ctitnt of

®hfo's RepoUr of,Dechioas, POatics futmvstedirt'vi«vvmo tile fuW
w^$ion are a^iv^d to visit th,e t3hit^ Suprc^ne Co^E+s web gita at^^. ^

^,ar.^^t^..m w.,,._..,^ _.._. _ -^ - ^ - • -
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APPENDIX C



^e"•^i-' Vi ^'+,.

tN T-RE C+CUAT OF CCO. . PLEAS OF Woor) r-OUWM OH1O
Mary L̂}au B̂

^w#, ^^fo: 9I CV 254
d" I^nRRi ly

V.

JUDGE REEVE KE1„Sr:4'

H.J. yeft Gc, et of.,
owwxwft. JUDGl9E.. ! LhY1RY

This aM was #ftra the court on t3ewrrmber 22, 2011, for a
hearing on ce#endant H.J. Fieinz Cv.'a {"Hdrr} r»xftn for sum*ry ju^gmem

Pmswrt wwe Dav1d Seim, Esq-, fpr pbfnt#tf laTaty Lou Burlcttart, anci 1^
SwAftO. Esq., tbt HOirM The .esch P lhafr orgumerft, and the
sxurt took ft matter under a rt

&9k

fUfrs. BurkharCe deosseW hwbwid, D=W @urftrt W"

emptcshed by Heinz fram 1W to 1M. During tlW time, he yvo*od as srt

01st bOth the n i#ehz plant 1n B&wkV Green, and " Wstir ►g
Plant 1n FrOrncmt, Mr. Surftrt wlw d189nOW w1#t mwftbme hn 2;fM^:
dienf of the disom in AAay 2tw. Mrs. Bactaart fmd a rloath cla°rn wb the nhio

'Burl'Ou ot O ' Cam n seeWg mnMmtlon frm Heinz fvr ►w
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husbanft death, 1y due to mesotfialibma oaueed by asbestos +amosure
at Hein4'6 plants. Ths claim was denied at all admin)strstive ievels. eittd this
aA4eai tnilovaed,

H^r^ ^'afma tn8f A^, B^u^kh^rt r^n^t pre^r^ ^ny ^videt^c^ ti^at

Mr. $urkhal# 1+et9ived any lnjutfour, e4mure to asbestos while working at Hefnz.

M6^ i3urkhart cont&n* #►
at genuitas isM *f ma#+aTW f8ct remain_ At the

Putttmary judgm*nt hganng, Mm. f3urkhart also aWkwd ft court to ramnaidier two

of its rulingit strikinp por{iong of her avidentiary mstariats.

ration

^Dftwnber 15, 2011, ft court esst,W a docistan strikthg

portions of the evfdentlary mafie,tials filed wfth Mra. ButMart's monq,n #or

summguy ludgmer,t Mr. 8ain asked the court to reconsider two crf those itans,

The first was tt^ affide* of Andrsw Oh. E*abt 6 to plafntiff'a response to

defendlir►
i's motiott fdt srmurnary judgment. The court atruck Oe ddavft

becaag+a ft was not mada an Mr. Oh's firsthand knoMedpa. Mr. Bafts arguexi

that Mr. Oh is the ,auatcduan of ft Owerm Coming mords and that he is the only

pwom from vrtwm tte plairH3ff could obtain an ^'idavr# mgardirtg these P=rds,

as Cwens Gorning daclareci ber*ruptcy apptroxima)ty 10 years ago.

Pareampha 4 andl 5 of Mr. Oh's aMftvit atm, 'Upon kbination from Owent

Cornfng, * s^" `thaaa two paragnepfte fatm ft fibundation of It+Ir_ ph's

knowledge upon wltich he thm bow his subsequent condualons. lnfomtatfon
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eami"lg
frcrn ow9na Cerminig ig hesrsaY, and no eaccsptton to the heamsy rule is

availabls.

Further, an s[fidwt must be made upon PMwal knouv not
knowtedga. "Pe►aorat knnvvedge Is "7lc)nov,riedge geined t#rcaugh finathand

01*4atvation Or exPOr(srnae, as distinpui$hsd from a be[ief based on what

sOrnaane else has satd," Bmat:OW v Wmwft & L,sk,, Frie RY Co., 85 ahiv
80d 314, 2002-Ohfo-2220, 767 Fbi,E.Ztt 707, at 1126, quoM9 Biacc's Lffw

t3iWonary (M Ed.Rev. 1099) 876; md Ctrase 8ank, USA, v, Cwnen, 191 phfo

APp,3d 607, 2010-0h"586, M N.p-2d 810, at ij 17 (4th Diat.), aotd

"knowiadgc' of factual truth Which does nof depend on outside irsfarmatinra• or

hsaMy," ResirferttieJ Funatktg C0., Lt,C w 77eome, fitlt Disf. NQ, L-09-13U,

201Q-PJhio-4271, at9 64, quoting Modnn v Gievaland, ft 17is#. No, 2g45.M,

1989 Wt.126Q31 ga ''2(Gec 22,1989). tt rs frarm Mr. ph'a af€fdavit tha# ths

dawba,s Is OwW by ft Owans CarrrirV Asbestos Persnnal Injury Tnist, Nlr.

Oh sttas that he is ernpfoyed by ,fi^l^mft Rmerch Planning Cwnpany, There

is no Indication why Mr. Oh a an employee of Anafyots Fiesearch Pfanrt€rg

Company would have any pwwna1 knt>wladge of the records meirfticnaci In the

Owwm Coming AsbeoW PeraqnaB Injury Trust. Wfthout more evidence that the

aftidovi# was made on Mr. Oh's pem,pnat lurowlsdge the court a:anrot conrAuda

that Vie Wfdavh is properly admlssibls under CN.R. 58(E3). The wunD$

Dwomtxer 15, 2011 darftion to strile Exdtibit S stands.

Mr. gates also asked ft court #tt roomakier strriking a poftn of a

msdtcat la*r writtan by Dr. Behu Sttdikh, Mr. Burtchart°s ontrkogi$t He argusd
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t(rat tita atatemen# about asbesfos mqmur+e tomAlned in Exhtbit 12 was rnade

for the purpose ot medW ctiagndsis or beabnwt, and is an exme,Puon #o ft

ha&My rule under Ev#d.R. 003(4). The fiaarsay exceptian, in Evid.R 803(4)

statie►
s that, "tsjtalemerft made for pEuqxmes of rnedical didgnvois or ftuftent

.and dfescribing medicoi higbry, or ptlst or prowt synpkns, pain. cyc sww#idng,

or the inaeption or gawra# ci9ansder of ft cause or l source thereaf

fiwofar as raaa+tnabty p&Gned to d4vxwk or ftabnonto" are not hearmy.

Evid.l2. 803(4) (wrspiosis added). The $ftkken statatrfertt In Dr. ahalkn's ktter

refers to it hiutary of asbostm expasure while Mr. Bcarkhart was working for

Fieinz, While this s#aterngrrt Is teaeonably periinent to a dlagnoWs of

masothelbma, Dr. SCiatkFa was not diagnostng Mr. 8&trkhart; Mr. 8urkhart coma to

Dr. Shaikh wi4it the rnaWhotioma dlagnosis. Further, whena Mr. Burkhdrt might

itee been expoagd to agestos Is invtovwxt to mesoiheiioms ieatrr,ent

Eiacause the statement in Dr. 8haikh's bftr is nat reasonably pordnent to Mr.

Burkhart'a din;gnosis or #amttnent, the statement dms not felf wftMn ft hearsay

exception irr Evkt.R. 803(4). The coa,rt's Deownber 15, 2011 rh;c.isiortr ta atAke

por#ions of Exhibit 12 steWs.

^f^ndmr^ fr^r^umrnant ^t4^

in HarlM V. lM'A Gay 1►9taMhvusfng C.o., 54 Qhio St.2d 66, 376

N.E.2d 46 (1978), it was held that for summary judgrnant to bg granfie+ti, it must

appear °(1) thaf Ihere is rdo genuire issue as to at3y mat®risl fact (2) th^t tt.

mwing pu[y is entiiftd to judgmrd as a rriattar of law; and (3) tiat r$asoriabte
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rnbtds can Gvma to but one concfusion, and ths# condusian is adyme to the

party against whorn the modan for summary JudqmenE. is made, who Is eMrd tv

tm the Ouldenca strongly conertuad In his faervr." Herhss v. Ytllfas Day
tNaMMOrtsrrrg Co, (1978), 54 Ohffi St2d 84, 376 N.62d 48; and C^nbyr.

Slo"*xW v. ,S'uPOdOr Spurning & Sdampin,g Co., 128 Oihio App.3d 360, 714

N.E.2d 881 (6tft Cist. 1988). See, aWo, Civ.tL 56(C); and L.ei6miah v. A.J.

R rettnn, Inc., 07 t3hfa 30d 283, 617 N.E,Zd 1068 {1993}.

In rnoving for aummaty judgment •k *•;#e moving parcy bears the

inigst nespOttslbfEity of irrforrnitg the trW court of the basis far the mwtion, and

Ider►fify8ng those parNons of the recard whlch demonstrate the absence of a

genttirie iasue of fact or a matwW ekffwnt ctf ft nammoOV partys dWm w

I3Ms/tar v. Bunt, 75 O1'titt St.Sd 280, 28$, 662 RE.2d 2N (1$M. The fflurring

Party must apedfir.apy Point tosoma evidence of the tYpa carftnpta4ed by Civ;R,

50(C) which affirvraativslp demonstraUs that the nqri-rnovib8 party has no

eM+srfcs ta supRurt ft non-moving petty"s cisim. Asera ct7nClusoty sssettians

are nof sufficient.

Onoa the mcwing party hss met b burden, ft rwtt-rnaving party

has a mEprecsi burden of apec" and cannot rest ort rn+ane akiga#idns or

denials in ft plesciings, ld. at 293. The mm-rnaving party must set ibrth

"specEfic facts" by the maans listed in Ciiv,R, 56(C) showing a genuine Issue for

iriat Wsts. The allegations and cordsig In the pleadings are not s^irient for this

purpose. Civ.R 66(E).
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Lslue and Araatysis

The issue before fhar court Is voWtt+sthw Mrs. Burkhatt has presmftd

sAclerit evtdence of MrBurichsrt's irguoots expmre to aebmtoo at Fl®ines

farAt#gies to survivo Hefna`s mcWn for summary judgmnt. Aftr nevie-wirg tti+e

Parties' mrstions and cotsldedng the arpurnen#s presented at the Imrinp, ft

cautt Ikids ithat she cunttct

injuriaus exposure to wbntm ocosaes mesne, scR aqaasure in

the ctaiment's iast place of employment which ptmlrr[w* taused

[rne.scMellomY, or an exposure In such lost plaw of emptayment which

augmehtec# or aggravded a pre-exisbng [mdwtlle" causO by amtxr^

eqmure tv free [a j during many years In prior piams of emp"ent'

ftb ex rel. Chiea HaIP Co. v. lndas; Cwnmo of C7hio, 120 Ohio App. 374; 202

N.E.2d 628 (10th ®ist.1982), at paragraph one of the syAabus; and R.C.

412&68(AA).

Altw excluding the widoMlary is stric;ken by the cxsurt's

Decasmber 15 decisian, the aMwvit of Wstiam EwingY and ft resutts of the

asiWtas abatwnerd study, ft totality of Mrs. 13urkhart°s eviderros faw to pmsent

90y gertuirre issues of material fsat In this matter. 1n ft a8cXsttber 15 clvJslon,

the cxDurt na#ei that it would not stn'Ice the expert aMavlk of Willem L-wirg, but

rOW that Mrs. E3urkhart would be required to prewnt evidence of ft

fo►mdaticns of Mr. Ewing's opiniam_ Other than arguing that the court shouki

reconsider striking some of tfw doowmKb Mr. Ewing ►s<iRbs! r,n, Mm. Burkitstt did

not prften# any evidenco or $rgurnents to show that Mr. Ewing had a pmper
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foetnda.tioat lbr claiming Mr. &uftart expedentW "sIgnir=M expmise°` to

asbestos et the hleirg faciM#les. vrrdhaut mme fucther evidence of a pmer

fcrundOon, Mr. E-wft's opinion sa nvt suMetent to create a getcu3ne tssue of
rraawiel fect

The only rwmaining evid$nas of Mr. Burkhart exp+ariencing s,ny

oxpmre to embestxs at #tm Heinz pf" is #estirnony from Lsland Bandeerr tat

Mr Burkhart, wNle wotlctng at the 8owling Grow plant, worked In e. dusty boiler

room Gonftfrtln9 pipes he thauBht might heve been cx ►votod w1tFa asbes^

lnsuation, July 22, 2011 depoaidcn of Lealand Barideen, p. 83, 68.87; and Bathy

S'halt's fwtimnny that It was "possible" someone wrark+ng in the boiler house at

the Bowling Gmen plant could have been exposed to asbestos and thet asbestm

eaclsted In the Fremont plant at L-ast undg 1987. August 31, 2017 deposibon of

CMhy Shetl. p. 31, 40-41, This infarnteMon bwdy creetes an lasue of ftd

nagarding any Wosttre, muich ims the injurious exposure requhed tD support a

INdrkera" Contpansftn death daim. Beoausaa Mts. awkliart has falled to

d,emonstrate that a genuine iswe of rnatedel fact remains regarding Mr,

Surldhart's injurWe expcoure to aWxwtw at the hieinz faclifts, the court wdl

gmnt Hednx's motion for summaryludgt'rtent.

The owurt has revbwed and roriaidrmed ell of the timely filed

pleadings, depns;bQnm, armmr,s ta ItaborroQatortes, wftsn admisslntts, airtdavits,

trarswipts of evidence ln the pending case. The uvurt has aan&uacf the

evWenca most strongly In favor of the plsfn#, the paq aga~nrmt whom the motion
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for suunnmery Judgmerrt is made, Upon concluaivn fhe tourt finds tttnt ihsre

mmirus no genuine Mue of msteriat fact and that raasonolale mirpck could cauYt+3

to but one c,ondtasfon ar^f that cpno€usion being that the motion for mmm"

judgment of the tlefendeisk should be gtarfti,

IT #S ORtiERED that deftndaatt H.J. Heinz Co.'s mvtiron for

summary 1udgmrit is gcantsad.

IT is t?RDEM titMt the Csse is distribnet.

R` 13 t7RbF.RED that the wfflement prerlat set for January 10,

2012, at 1:00 P.M., and the jury triai set for FebTuary 8, 2012, at 8:30 A.M. are

vacatect,

fy`.osts tp piaiYw.

-AL^
aift

Clerktot^oo"m ggng of
fSCDtd i1W pnmpgwo Pardo

32



APPENDIX D



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

time? Page 50

A Yes.

Q Is that a fair statenent?

A Yes.

Q A].l right. Now, in 1946, You said that

you went into the boiler room, what all did you have to do in

the boiler room, what was your job?

A Well, like Tsaid, Heinz never th:rowed

nothing away, and this asbestos stuff was knocked off the

Pipea, had to put it in the bucket and saved it and we would,

in spare time, would beat it to pieces, make a paste out of

it and put it back on the pipes.

Q Okay. And would these be the pipes in

the boiler room?

A Yes, or anyplace else.

Q Now, when you say that this asbestos

stuff --

A Well, it was flaky, they called it

asbestos, I don't know what it •was.

Q Who is they that called that asbestos?

A Management.

Q Okay. Management, all right. Now, you

said that it came from the pipes?

A Well, if it c;tid, it laid on the floor and

it was throwed in this bucket and we just mixed it up with

Fitch Reporting, Inc.
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20

21
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23

24
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tew stuff and put it back on the pipe. Page 51

Q P.1I right. Did you ever have to collect

any of that stuff or was it already in buckets for you?

A Well, it wds in buckets, or wherever they

gathered it up.

Q Okay. When you were putting it on the

pipes, were these just the pipes in the boiler room?

A 1No, we put •a,t on anyplace that was open.

Q Okay.

A They would schedule us where they wanted

us to do it.

Q All right. Did you have pipes running

all through this plant?

A Oh, yes .

Q Is there any part of the plant that ypu

didn't work in?

A I was in every building, every place that

they made.

Q That they--

A Even the vinegar village, I was in.

Q Uk.ay.

A They had no steam out there.

Q All right. But when I'zn talking about

putting this material back on the pipes, was that all over

the plant that you d'Ld that?

_ _.--
Fitch Reporting, Inc.
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Page 53
Q Okay. And what about the vinegar

building, was that another building?

A
That was right outaide the door, but they

°- they made v3.negar,

Q Was it its own separate building?

A Yes.

Q When you would pick up this asbestos in

the buckets to mix it up and put it on, was that a dusty

process?

dust?

A Oh, yes.

Q Do you believe that you breathed in that

A Well, if it was cluat, I got some of it.

Q Okay. And why do you say that?

A Well, because i got this diseaae.

Q Okay. Did they give you any breathing

proteotion when you were working with those buckets?

A Never, no i-nstructiona.

Q During the time that you were out at

Heinz, d.id you ever receive any warning about the dangers or

hazards of asbestos from anybody at Heinz?

A Not in Bowling Green.

Q Okay. Not in $ocaling Green, and that was

until 176, right?

A (Witness nodding.)

Fitch Reportirzgr Inc.
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Page 54
Q Correct?

A Right.

Q Did you ever see any warnings about the

dangers or hazards of asbestos on any of the materials that

you used out at Heinz?

A No.

0 All right. Now, how long did you do this

work where you start:ed in the boiler room and were mixing up

thismateriaz and putting it on the pipes?

A Well, they would te3.l us that there was

pipe over there that needed oovered, so somebody diatnTt get

burnt, and we would put that stuff on there, wet, boy, the

steam just rolled off of it, then we cover it with, cal.led

cheesecloth, so it woulc3n't fe1l off, it would dry real

quick.

0 Al], right.

A And just go around and put it on all the

lines that we found that had it off.

Q Do you believe that cheesecloth was an

asbestos-containing product?

A I have no

Q And your assignment in the boiler room,

how long were you assigned to the boiler roam?

A Well, I started in June, or July when I

got out of the service, and I worked in there until, well,

F.:Ltch Reporting, Inc.
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1 Page 55
Just before season, I would say in August, it wasn't too

2 long, because I went in the evaporatgrs.

3 Q Qkay.

4 A And then they moved me back to the boiler

5 roozn afte.rwards.

6 Q All right. SO, frOm M.Y ca1 culations r you
7 were in the boiler roor, about a month in 1946, then you go to

B season, which is a three to four month deal?

9 A Yes.

10 Q Okay. And then you would have gone back

11 to the boiler room; is that correct?

12 A Yes.

13 Q Is that how your year went for the first

14 several years you were at Heinz?

15 A No.

16 Q Okay.

17 A That would be the first year.

is Q Okay. That's the first year. When you

19 went back to the boiler room, did you do the same job that

20 you had done before, taking the asbestos out of the buckets,

21 mixing it up?

22 A -f tr=ere was one knocked that had to

23 be patched.

24 Q All right. If you weren't doing that

25 particular job, what else were 'you doing in the boiler room?

Fitch Reporting, Inc.
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•^

A k
^

^ Okay. And where were you laying bricks?

3 A In the tubes.

4 ^ What tubes?

5 A In the top of the boilers.

6 Q Okay. Do you believe these bricks were

7 an asbestoe-containin.g material?

8 A I have no idea, they were a light brick,

9 the guy on the outside dipped them in some kind of mud and I

10 took them and hancted them to the bricklayers.

11 Q All right. Were you there when they

12 would be taking out the old brick?

1
3 A No, I wasn t tin there then.

14 ^ Was that a •clusty process, the placing of
15 the bricks?

16 A That was dusty no matter where.

17 Q Well, what do you mean, no matter where?

18 A Inside of a boiler, you hit something and

19 dirt flies.

20 Q Okay, So no matter where you were in the
21 boiler, it was dusty?

22 A On top of the tubes, there i<is a layer of

23 dirt, that if you hit one, it wil1, shake it off.

24 Q How big was this boiler that you worked

25 in at Heinz that first year?

Fitch Reportingb Inc .
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1 in. the toznato harvest? Page 61

A Yes.

Q Did you also repair them and re,furbish

them after the season?

A Yes.

Q Ukay. So you did work with evaporators

all year longr YQU Just did different things with them?

A Yes, rael,l, the evaporators dldn f t need

too much attention.

Q Okay.

A They were 4.11 stainless.

Q Okay. Do you recall the brand name,

trade name or manufacturer of any of those evaporators?

A Buffalo Vac.

MR. MZLLICAN: What was that?

Q Buffalo Vac, Do you believe that any

part of your work with the evaporators, as we sit here today,

exposed
you to any asbesto,s-contain.ing materiaIs?

A No.

Q Do you know one way or the other?

MR. MTCTiA_LEG: Objection.

Q You can answer,

A No.

Q Okay. Now, what is the function of the
r:Vapdr fC 1 «! rf >K' prowesa of making ketchup?

Fitch Reporting, Inc.
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^ Page 67
A That's on the purnp..

2
Q OkaY. en the pump, itself, all right.

3 N'aw, ycyu'v-e talked about bearings, gaskets, impellers, motors

4 and packing, and you've talked about several different brancts

5 of pumps, all right, did you have to do these same things on

6 all those brands of pumps or did different pumps require

7 different things?

8 A Well, most generally all pumps, you had

9 the same packing for them.

10 Q Okay.

11 A Nothing was designated for this one or

12 that onex

13 Q Okay. And do you recall the brand name,

14 trade name or manufacturer of the packing that you used at.

15 Heinz?

16 A No <

17 Oks.y. Do you recall the brand name,

18 trade name or manufacturer of the gaskets that you used out

19 at Heinz?

20 A Garlock.

21 Q Okay. And what did those Garlock gaskets

22 look like?

23 A We had to make them, they come in a

24 sheet.

25 S^ Okay. Do you have A be?zef a& to whether

.,. ..
Fitch Reporta ng, Inc.
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Page 68
those Garlock gaskets containecl any asbestos?

MS. HURI,EY: Objection.

A I have no idea.

Q You said that the Garlock came in a

sheet, how would you make your gaskets out of that sheet?

A Well, you went to the stockroom and told

them that you wanted this and they would pull that sheet out

and they would cut a chunk of it out and then you would put

your cutter in there and cut ci-rcles and things, and then

take the gasket and lay it on the flange and cut the holes,

take a bal.lpeen hammer about the same size as that and then

take another harrurier and hit it, and that would make a hole in

ther+e.

Q Okay.

A And we would -- I feel that with Garlock,

it had to be asbestos, because we put it on the steam, on the

flanges to hold the line together, so it must have asbestos

in it.

Q Okay. Now, when you would get these

sheets, how would you know that these were Garlock sheets?

A Had Garlock right on it.

Q All right.

A Right big name.

0 And when you would eut it out, what kind

of tools would you use, before you -- you said that you would

Fitch Reportingr Inc.
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Aagc. 87

Kettles, okay.

3 A Kettles.

4 Q And ynu had r^ever worked on the kettles,
5 right?

6 A Oh, yeah.

7 Q Okay.

8 ^ I've even tin plated them.

9 Q That's when you were doing the tin

10 plating?

11 A Yeah,

12 Q Okay. What was your job once the

13 contin.uous line caine 3.rr, what did you do?

14 A Keep it running, continuous, I could run.

15 it eleven and a half hours c►ut •of my 12 ahd not shut it down.

16 0 All right. Do you believe that any part

17 of your work on the continuous line would have exposed you to

18 asbestos?

19 A No.

20 Q Okay. Did you ever have to replace

21 gaskets on any part of this continuous line?

22 A No.

23 4 Did you ev*er ^A;^^ to repl.,ape packing?

24 A Only in the pumps.

25 S^ All right. Did the pumps continue to

Fitch Reporting, dnc,
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Page 91

A I didn't work on them, but ' was in them.

Q What were you doing in the boilers?

A Pittsburgh engineer came out and he says,

Burkey, that boiler that we brought otrer, I want you to go

out there with me arad look at it, and we went xn through the

back, ix»id+e, into the throat o.f itr where the fire would go

through, he wanted me to take a chisel and cut a groove in

there aaad take these wires and lay them in there, so he could

put an instrument on the outside to tell where the hot spots

were,

Q Okay. How big was this boiler that you

Went inside, was it bigger than this room?

A No, it was smaller than this room.

Q Okay,

A But you could walk in it and, everything,

the tubes were all on the outside, like, they wasn't across

in front of you.

Q Okay. And do you know the brand name,

trade raame or manufaoturer of that boiler?

A No.

4 Okay. Do you believe any of the work

that you did in that boiler exposed you to asbestos?

A No.

Q Do you know one way or the other?

A I would say no.

Fitch Reporting, Inc.
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Page 92

^ Okay. All right. Then you retired from

Heinz :n 1986; is that right?

A Yes.

Q Have we talked about all the ways in

wh".ch you believe you were exposed to asbestos while you

worked at Heinz?

A I b+slieve,

^ Okay.

A Yes.

Q Now, before Z,leave that finally, do you

know the names of any of the suppliers of materials to Heinz,

anybody that supp].ied{ say, any, of the gaskets or the

packing?

A Np: I dorc't.

Q Okay. Do you know the names of any

outside contractors who came and did any kind of work at

Noinz at all?

A No. Sebrowski's® which is electrical,

but that.'s the only name that I know.

Q Okay. And is that a company that you

began working with at Bowling Green?

A No, I didn't know them, they were outside

plp^opl.,e., I think they were from Fremont, I'm not sure.

Q t?Jcay. What kind of projects did

iobrovaski's do?

Va.zcn Reporting, Inc.
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Page 126
A No.

^ Do you have any personal knowledge that

Goulds manufactured or supplied any types of seals on their

Pumpa such as packing and/or mechaza.ical seals?

A

Q Do you have any persona], knowledge that

any of the packing or mechanical seals that may have been

used on any Goulds stainless st'eel pump contained asbestos?

A No.

Q Did you ever utilize a Goulds service

manual or parts list when doing any work on a Goulds pump?

A No.

4 And because you didn't utilixe those, you

of course would not have any knowJ.ed'gs that Goulds in any of

those materials specified the use of any asbestos or

asbestos-containing product in its pump; is that correct?

A That 's right.

And you have no knowledge or do you have

any receal.lectaton that any stainless steel Goulds pump was

covered with any insulation; is that,coxrect?

A Not that I know of.

^ is that a correct statement?

A Yes.

MR. MICHA.LEG. Okay. I want to thank you

very much and again, I wish you the best in your

Fitch Reporting, Inc.
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