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EXPLANATION OF WHY THIS IS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SURSTANTIAL, CONSTITUTIONAL QUESTION

Appellant Levander R. Davis proposes a question that commonly

affects pro se prisoners appealing their criminal conviction and/or

sentence. Because the matter is one of judicial economy, it is of

public and great general interest, and is thus ripe for this Court`s

resolution. The Appellant, like countless others whose case is so

postured, is seeking to reopen his appeal pursuant to Rules 26(B)

of the Ohio Rules of Appellate Procedure. He will propose several

assignments of error not raised on his appeal due to the ineffective

assistance of appellate counsel. However, the Appellant also seeks

to reopen his appeal for the two assignments of error that were

raised by appellate counsel - and on the same grounds - that being

ineffective assistance of appellate counsel. This is so because the

Appellant is convinced that said errors that were raised do have

merit, but that appellate counsel failed to include pertinerit iacts

and supporting law that would have driven the appellate court to

sustain the two assignments of error, instead of overruling them.

Stated another way, had appellate counsel effectively argued

the two assignments of error before the appellate court, "there is

... the possibility that, but for ... [the omissions and] unprofess-

ional errors the result of the proceeding would have been different."

Strickland v. Washington, 466 U.S. 668, at 694 (1984); see also App.

R. 26(B)(5). An application for reopening must be filed "within

ninety days from journalization of the appellate judgnent" pursuant

to App. R. 26(R)(1). Given the possibility that the appellate court

may deny the application, and the certainty that the appellate courts
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decision will not be rendered before the forty-five day deadline to

seek review by this Honorable Court, the Appellant must present the

(ineffectively argued) claims to this Court or risk forfeiting the

claims for federal habeas andfor certiorari review.

Alternatively, if the appellate court grants the application,

but later overrules the assignments of error, then the result is

that the Appellant will twice be seeking review of essentially the

same claims with this Court. The conundrum becomes increasingly more

complicated on federal heabes and certiorari review. Regardless,

even if an appellant is not trying to reopen the same claims in his

appeal, and only asserts assignments of error not previously raised,

he nonetheless must come before this Honorable Court twice in order

to preserve the right to federal review. Thus, the collateral effects

to judicial economy become clear and convincing.

Further, given the relatively high number of appeals that do

result in an application for reopening pursuant to App. R. 26(B),

this is i ndeed an issue of public and great general interest, and

does pose underlying constitutional questions. Only App..R..26(A)

addresses the conundrum directly, as it is specifically stated in

Rule 26(A) that "[tlhe filing of an application for reconsideration

shall not extend the time for filing a notice of appeal i n the Sup-

reme Court." No such mandate by legislature exists under Rule 26(B),

therefore this Court, under the separation of powers, has authority

to mandate that a properly filed application for reopening an appeal.

pursuant to App. R. 26(B) will toll the limitations period for the

fi.ling of a notice of appeal with the Supreme Court of Ohio.

As such, this Honorable Court should accept jurisdiction over
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the case sub judice, and resolve this issue, as well as the many

issues in the assignrnents of error that represent violations of the

Appellant's Fourth, Fifth, Sixth, and Fourteenth Amendment.rights

as protected by the Constitution of the United States.
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STATEMENT OF THE CASE

Appellant was indicted on one count of Murder in violation of

R.C. 2903.02, one count of Attempted Murder in violation of R.C.

2903.02, one count of Felonious Assault in violation of R.C. 2903.11,

and one count of Weapons Under Disabil,itv in violation of R.C.

2923.13. On December 12, 2011, a trial was held on these allegations.

At the conclusion, Appellant was convicted on all counts.

On January 15, 2012, the Court sentenced Appellant to serve

fifteen years to life related to the Murder (plus three years on the

gun specification), ten years related to Attempted Murder (plus three

years on the gun specii'ication), eight years related to Felonious

Assault (plus three years on the gun specification), and three years

related to Weapons Under Disability (plus three years on the gun

specification). The Court merged the firearm specifications related

to Attempted Murder and Felonious Assault. The Court also ordered

the sentences related to Attempted Murder, Felonious Assault, and

Weapons Under Disability to run concurrent with the Murder sentence.

At the time of sentencing, Appellant was also sentenced to ten years

on case number 11CR-2202.

Appellant is currently serving a sentence of fourty-four years

to life in the Ohio Department of Rehabilitation and Correction. On

February 24, 2012, Appellant timely appealed to the Tenth Judicial

District Court of Appeals, who rendered their decision on June 28,

2013. (See Appendix). Because the appellate court affirmed the con-

victions, the Appellant seeks discretionary appeal from this Court

pursuant to S. Ct. Prac. 2.1(A)(3).
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STATEMENT OF THE FACTS

The Appellant takes issue with the statement of the facts that were

presented by appellate counsel on appeal, which are being properly

addressed in an application to reopen the appeal pursuant to App. R.

26(B). However, it is Appellant's understanding and belief that the

instant appeal may not be utilized to raise issues not presented to

the Tenth Judicial District Court of Appeals. Thus, the statement

of the facts as presented by appellate courasel to the Tenth District

are as follows:

In the early morning hours of March 8, 2012, Appellant was a

patron at Mike's Bar near the West Broad Street area in Coliambus,

Ohio. (Tr. p. 50). This area is a high-crime area known to have gang

related activity. Id. at 48. Several other patrons were inside the

bar near Appellant, including Brandon Houston, DeAndre Fagain, and

Demetri Evans, all who testified at the trial in this matter.

Brandon Houston testified that he was inside the bar with his

friends Tumarcus Steele, Donatello Taliaferro, DeAndre Fagain, and

Al, last name unknowri. Id. at 96. Around 40 individuals were inside

the bar watching television or playing pool. Id. at 97. tti?ithin min-

utes of Houston's arrival, he noticed Appellant lifting his shirt to

expose what he believed to be a handgun in his waistband. Tracy

Ferguson, another bar patron, was on the dance floor "throwirig up

gang signs in the mirror." Demetri Evans, a bar patron near Appellant,

confronted Ferguson on the dance floor and attempted to get him to

stop flashing gang signs. Id. at 98-1.01. Ferguson became "hostile"

and started arguing with Evans and Appellant. Id. at 101. According

to Houston, Appellant reached for his waistband. Houston immediately
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ran for the bathroom. While taking cover, he heard several gun shots.

He never saw Appellant with a gun in his hand, actually firing the

weapon. Id. at 108.

DeAndre Fagain testified that he witnessed Appellant draw his

weapon and fire at Ferguson. Id. at 257. Fagain and Turnarcus Steele

sustained injuries during the shooting. Id. at 107. In fact, Fagain

suffered eight gunshot wounds while attempting to run frorn the bar.

Id. a.4 269. After medics attended to Fagain, Houston left the scene,

noticing a gun clip or magazine lying in the foyer area of the bar

as he left. Id. at 109. And, despite what both Houston and Fagain

described as an unobstructed view of the incident, botn witnesses

had trouble identifying Appellant in a photo array. Id. at 138-40

and 785. Demetri Evans testified that he was with the Appellant that

night in the bar. He was also related to the deceased, Tracy Ferguson.

Evans accepted a plea agreement from the State for his testimorry

against Appellant. He avoided jail and, during trial, he claimed that

Appellant often carried multiple guns and weapons. Id. at 616-17.

Officer John Thiel of the Columbus Police Department testified

about what he saw in the bar when he arrived. He noticed four to five

shell casings near the doorway of the bar. After the scene was secure,

detectives began processing the scene. Tables and chairs were found

knocked over, with amr:runition lying throt.ighout the bar. Zd. at 60.

The Crime Scene Unit located projectiles on the floor, casings on

the floor, and projectiles in the wall near the main bar area. Days

after the shooting, officers returned to the scene based on an anon-

ymous tip. The tip stated that weapons and narcotics were hidden in

the basement where several individuals fled when the shooting began.

Id. at 689. The basement was never analyzed before this point. But
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once the basement was processed, officers discovered more projectiles,

three handguns, and narcotics. Id. at 690.

After medics transported Ferguson, he was officially pronounced

dead at Mount Carmel. Medical Center as the result of multiple gunshot

wounds. Id. at 313. A total of eleven .9 mm casings and thirty-three

.40 caliber casings were recovered from the scene. Ten days later,

Appellant was arrested by Sergeant Mathias as a suspect for murder,

and he had a .9mm handgun on him at the time of arrest. Id. at 357.

A ballistics expert determined that the .9 mm casings were fired from

Appellant's handgun found on his person at the time of arrest. The

.40 caliber handgun was never recovered. Id. at 447-43 and 693.

The clip seen by DeAndre Fagain in the bar's doorway was also

processed and later determined to be a .40 caliber handgun clip. DNA

was obtained from the clip, and a sample of Appellant's DNA was

compared at the crime lab. Appellant was found to be a major contrib-

utor to the DNA on the clip. Td. at 582-83. However, as noted at the

trial, this evidence is questionable because DNA may be transferred

without even touching an item. Id. at 595.

Projectiles were also removed from Tracy Ferguson and DeAndre

Fagain. Those projectiles were determined to be from a .40 caliber

handgun, which was never located. The several witnesses who testified

against the Appellant were nearby before and after the shooting, and

they testified that Appellant was seen with only one handgun that

evening, a .9 mm - the same .9 mm found on Appellant and linked to

casings found in the bar. No one testified that Appellant was also

seen carrying a .40 caliber weapon.

However, despite a different caliber weapon responsible for the

crimes, Appellant was convicted on all counts. He was sentenced to a
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total of forty-four years to life on this case and 11CR-2202.

Such are the facts of the case as appellate r.ounsel construed

to be relevant to the appeal as of right to the Tenth Judicial Dist-

rict Court of Appeals.
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PROPOSITION OF LAW NUMBER CNE

The Appellant takes issue with the argument below as presented by

appellate counsel on appeal, which is being properly addressed in

an application to reopen the appeal pursuant to App. R. 26(B).

However, it is Appellant's andorstanding and belief that the instant

appeal may not be utilized to raise issues or include argument not

presented to the appellate court. That said, the Appellant does not

concede that the claim is without merit, and in fact asserts that

the appeallate court erred in overruling the claim, even with the

deficiencies by appellate counsel. Thus, the following argument is

presented for this Honorable Court's consideration, as prepared by

appellate counsel on appeal as of right.

THE TRIAL COURT ERRED BY OVERRULING APPELLANT'S CRIM. R. 29
MOTION FOR JUDGMENT OF ACQUITTAL, AND THEREBY DEPRIVED
APPELLANT OF DUE PROCESS OF LAW AS GUARANTEED B^.' THE FIFTH
AND FOLIRTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION
AND COMPARABLE PROVISIONS OF THE OHIO CONSTITUTION.

The trial court erred in overruling Appellant's Crim. R. 29

motion for judgment of acquittal, as the State failed to offer

sufficient evidence to prove each and every element of the crime

charged beyond a reasonable doubt. The Ohio Supreme Court has set

forth the following standard with respect to claims of insufficient

evidence:

An appellate court's function when reviewing the sufficiency
of the evidence to support a criminal conviction is to
examine the evidence admitted at trial to determine whether

such evidence, if, believed, would convince the average mind
of the defendant's guilt beyond a reasonable doubt. The
relevant inquiry is whether, after viewing the evidence in
a light most favorable to the prosecution, any rational trier
of fact col.ld have found the esseriti_a:l elements of the crime
proven beyond a reasonable doubt.
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In order to convict Appellant of one count of Murder, one courat

of Attempted Murder, one count of Felonious Assault, and one count

of Weapons Under Disability. The State is required to proved beyond

a reasonable doubt all the elements of each offense. The State failed

to satisfy their burden regarding these offenses.

First, the State did not prove beyond a reasonable doubt the

offense of Murder. Under R.C. 2903.02, it must be shown that Appell-

ant "purposely cause[d] the death of another." The State's witnesses

testified that a chrome .9 mm handgun was in Appellant's waistband.

Id. at 259. He grabbed anz3 fired the weapon during the fight with

Ferguson. Appellant was also arrested ten days later with the same

.9 mm handgun. However, bullets removed from Tracy Ferguson and

DeAndre Fagain were .40 caliber rounds. Numerous shell casings and

projectiles were recovered at the scene. Appellant was never seen in

possession of a weapon that even resembled a .40 caliber handgun.

Given the number of patrons at the bar and the amount of weapons

later retrieved at the scene, the only logical explanation is that

there were multiple shooters. The State attempted to prove possession

of a second handgun based on DNA retrieved from the .40 caliber clip

in the doorway. However, Ms. Pauley of the Columbus Police Crime Lab-

oratory indicated that DNA can be transferred to an item without even

touching it, and DNA can be left behind if the item was touched a

year earlier. Id. at 595 and 600. This was the State's failed attempt

to link Appellant to possession of a.49 caliber handgun. Also, the

eyewitnesses the State relied so heavily on did not witness Appellant

possess or shoot multiple handguns. Therefore, the elements of Murder

were not satisfied by the State and the trial court erred in denying

the Rule 29 motion.
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Second, the State did not prove beyond a reasonable doubt the

offense of Attempted Murder. Under R.C. 2903.02, as discussed above,

it must be shown that Appellant attempted to "purposely cause the

death of another." This allegation related to the testimony of

Fagain. As discussed above, Fagain suffered several gunshot wounds

that night. However, all projectiles retrieved from Fagain's body

were .40 caliber rounds. Again, Appellant was never in possession of

a .40 caliber handgun. In fact, the State's witnesses, likely

because of their affiliation with gangs, correctly identified the

Appellant's weapon as a chrome .9 mm handgun. Ms. Amstutz, a forensic

scientist, also testified that she had never seen a chrome .40 caliber

handgun. Id. at 492. Additionally, Fagain turned and ran when the

shooting began. He never witnessed who actually fired the weapon.at

him, and he initially did not even know he was shot. For these reasons,

it is logical to believe there were multiple shooters inside the bar.

Therefore, the State did not meet its burden that Appellant committed

the offense of Attempted Murder, and the trial court erred in denying

the Rule 29 request for acquittal.

Third, the State did not prove beyond a reasonable doubt the

offense of Felonious Assault. Under R.C. 2903.11, no person shall

knowingly "cause serious physical harm to another." Again, the State

attempted to relate all injuries suffered in the bar that night to

the Appellant. All injuries that were suffered were related to a .40

caliber handgun. Appellant was never in possession:of this caliber

of weapon; rather, the State's witnesses identified Appellant as

possessing only a .9 mm handgun. Plus, during the course of the

investigation, numerous weapons, casings, and projectiles were recov-

ered from the scene. These included weapons and narcotics retrieved
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from the ceiling in the basement of the bar, clearly the work of

irldividuals trying to conceal weapons before police arrival. The

only logical conclusion is that multiple shooters were involved; and

they possessed different caliber weapons than the .9 mm handgun that

Appellant possessed that night. Thus, it was error for the trial court

to not grant Appellant's request for Rule 29 acquittal when reviewing

all the evidence.

Fourth, the State did not prove beyond a reasonable doubt the

offense of Weapons Under Disability. Under R.C. 2923.13, the State

must prove that Appellant had a prior felony coriviction and possessed

a weapon. As mentioned above, the key witnesses at trial, Houston and

Fagain, had trouble identifying Appellant as the patron possessing

the weapon. The State's other witness, Demetri Evans, struck a deal

in an attempt to stay out of prisori. No reliable, physical evidence

was presented proving Appellant was in possession of a firearm.

Therefore, the trial court erred in failing to grant Appellant's

motion for Rule 29 acquittal as to this count.

As such, in viewing the evidence in the light most favorable

to the State, the burden as to each element of the offense has not

been met, so the Rule 29 motion should have been granted by the

trial court regarding all counts in the indictment.
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PROPOSITION OF LAW NUMBER TWO

The Appellant takes issue with the argument below as presented:,by

appellate counsel on appeal, which is being properly addressed in

an application to reopen the appeal pursuant to App. R. 26(B).

However, it is Appellant's understanding and belief that the instant

appeal may not be utilized to raise issues or include argument not

presented to the appellate court. That said, the Appellant does not

concede that the claim is without merit, and in fact asserts that

the appellate court erred in overruling the claim, even with the

deficiencies by appellate counsel. Thus, the following argument is

presented for this Honorable Court's consideration, as prepared by

appellate counsel on appeal as of right.

THE TRIAL COURT ERRED BY FINDING APPELLANT GUILTY AND THEREBY
DL'PRIVE;r) APPELLANT OF DUE PROCESS OF GACtir AS GUARANTEFD BY

PROVISIONS OF THE OHIO CONSTTTUTION BECAUSE THE VERDICT OF

GUILTY WAS AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.

Assuming arguendo that this Court finds sufficient evidence to

support Appellant's conviction, the verdict nonetheless is against

the manifest weight of the evidence. State v. Robinson, 162 Ohio St.

486, 487 (1955), (holding that although a verdict is supported by

sufficient evidence, a court of appeals may still. determine that the

verdi.ct is against the manifest weight of the evidence); see also

State v. Banks, 78 Ohio App.3d (1932), (applyirlg the standards set

forth in Robinson). The Ohio Supreme Court has promulgated the follow-

ing standard for reviewing challenges relating to the manifest weight

of the evidence:
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The court, reviewing the entire record, weighs the evidence
and al.l reasonable inferences, considers the credibility of
witnesses and determines whether in resolving conflicts in
the evidence> the jury clearly lost its way and created
such a manifest miscarriage of justice that the conviction
must be reversed and a new trial ordered.

Id. (citing State v. Martin, 20 Ohio App.3d 172, 175 (1983)).

Under this standard, the test for determining whether a verdict

is against the manifest weight of the evidence is much broader and

gives a reviewing court more latitude than the test for determining

sufficiency of the evidence. Banks, 78 Ohio App.3d 206 (1992). Unlike

the standard for challenges related to sufficiency of the evidence,

the court in a manifest weight challenge has the opportunity to con-

sider the entire record and independently evaluate the credibility

of the witnesses.

As this Court [Tenth Judicial District] stated in State v. Con--

ley (Dec. 16, 1993), Franklin App. No. 93AP-387, unreported, 1993 WL

524917:

When the manifest weight of the evidence is at issue, the
evidence is not construed most stronqly in favor of the state.
Instead, the appellate court must engage in a limited weighing
of the evidence to determine whether there is sufficient comp--
etent, credible evidence to permit reasonable minds to find
guilt beyond a reasonable doubt.

Id. at 5437 (ci_ting State v. DeHass, 10 Ohio St.2d 230 (1967)).

Appellant's conviction on all counts in the indictraent was against

the manifest weight of the evidence. As stated above, Appellant was

identified at the scene as possessing a single chrome .9 mm handgun.

When the shooting started, most of the eyewitnesses scattered to

different locations inside the bar. Several different types of xweapons.,

casings, and projectiles were retrieved from the scene. Plus, Tracy

Furgeson died as a result of .40 caliber gunshot wounds, and Fagain

was shot several times with a .40 caliber handgun. The only logical
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conclusion given the amount of ammunition and handguns located at

the scene is that multiple shooters were involved. This is not surp-

rising given the fact that Officer Thiel testified it was a dangerous

area, and he had been in the bar before because of violence. Id. at

43-9. Nevertheless, the State prosecuted Appellant for all injuries

sustained in the bar that evening. This is not consistent with eye-

witness testimony or the physical evidence presented at trial.

To rnake its case, the State relied on the fact that the .40 cal-

iber clip retrieved from the scene had Appellant's DNA on it. Iiowever,

the State's own expert admitted that DNA can be present on objects

near individuals and that rio direct contact is needed with an object

to leave behind DNA evidence. Id. at 595. This attempt to link Appell-

ant to a .40 caliber weapon, then, is speculative at best, and it

certainly does not qualify as evidence beyond a reasonable doubt.

Consequently, the State did not produce enough evidence to con-

vince reasonable minds that Appellant was guilty of these offenses

beyond a reasonable doubt. As a result, the verdict on all counts in

the indictment was against the manifest weight of the evidence.

CONCLUSION

Based on the foregoing, Appellant respectfully requests the Court

to sustain the Assignments of Error, reverse the decision and entry

of the [appellate] court, and remand for further proceedings consis-

tent with the law.

Respectfully subma..tted,

I 4^

Levander R. Davis #A656768
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State of Ohio,

V.

T I;NTIJ API?ELI.A.TE DISTRICT

I'laintiff-Appellee, No. z2AP-I^^

(C.P.C. No. zYCR-o5-231:3)

Levander R. Davzs,

Defendant-Appellant.

(REGULAR CALENDAR)

I) E C I S I 0 Iv7

Rendered on June 28, 2013

Ron O'Brien, Prosecuting Attorney, and Barbara A.
Farnbucher, for appellee.

R. TN"illium Meeks G'o., Z,...t'A., and David H. 7'liUnia.s, for
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APPEAL from the Franklin County Court of Common I'leas

CONNOR, J.

{1(1} Defendant-appellant, Levander R. Daiis ("defendant"), appeals from a

judgment of the Frankl'zn County Court of Common I'leas finding him guilty-, pursuant to

a jtiry verdict, of, onc count of murder, in violation of R.C. 2903.02, one count of

attem.ptod murder, in violation of R.C. 2903.02, and one count of felonious assault, in

^,iolation of R.C, 2qo 3.1x. Defendant waived his right to a trial by jury and the trial judge

found defendant guilty of haviz7g a weapon Nirhile uzlder disability, in violation of R.C.

2923.13. Because sufficiez-it evidence and the nianifest weight of the eiridence support

defendant's convic.i;ions, we affirm.

1. FAC'CS 11iieTI) PI2.OCEI)C TRAT.., IIIS Y'ORY

,^; 21 On Mav 2, 2011, defendant was indicted on one count each of naurder,

attempted murder, felonious assault, having a weapon while under disability, and illegal



No. 12AP-1-6 2

possession of a firearm in a liquor permit premises. Each charge also carried a firearzn

specification. Upon application of the assistant prosecuting attorney, and for good cause

shown, the trial court ordered that a nolle prosequi be entered as to the illegal possession

of a firearm in a liquor permit premises charge. Following trial, defendant was found

guilty of the remaining charges in the indictment. The events giOng rise to the indictmPnt

occurred during the early naorning hours of March 8, 2012.

{K; 3} On March 8, 2012, defendant was a patron at Mike's Bar in Columbus,

Ohio. The area where Mike's Bar is located is a high-crime area known to have gang

r2_r^ tE'^ '' d a,̂'t 2̂ .̂,.atŷcT. L.That ni_°-^''t, t^^h e .. ^r° s"`°r(' s.`•t,'r ^xa} ^î ,,?'••r,_,t 2, c inside ui+^l^ C ba
r .r 7

ai.^
^^_< i2ear '^Et

^'
ci3U,

includ'ang Brandon Houston, DeAndre Fagain, and Dimetri Evans, all of whorn testified at

defendant's trial.

}^.l 4} Houston testified that he was at the bar with his friends, Tumarcus Steele,

Donatello Taliaferro, Fagain, and a man named Al, whose last name 1-louston did not

know. According to ll:ouston, there were approxiznately 40 patrons inside Mike's Bar that

evening. Ilouston testified that he obsezved defendant at the bar with two other men,

neither of whom I-louston kriew: Tracy Ferguson, Jr., and a man with tattoos on his face

who was later identified as Evans. Shortly after Houston arrived, he saw defendant lift his

shirt and expose a gun. At the same time, Fiouston: obser--ved Ferguson "throvAng up gang

signs in the mirror." (Tr, xo:t.) At that time, Evans approached Ferguson and tried to get

him to stop. Instead, 1?ergtison became more hostile and began arguing with Fvans and

defendant. At that time, Houston observed defendant reach for his hip and extend his

arm. llouston heard the first gun shot at which time he turned and ran into the

bathroom. According t!? Houston, he heard :.11_e'' TM c;hots, folloitic:i by silenCi; and `P.hen

additional gunfire and screaming. Houston stayed in the bathroom until the bar was

quiet. Houston did not see defendant actually fire the gun and did not see anyone get

shot. As he left the bar, Houston stumbled on a magazine clip from a gun which he

pointed out to police.

{11 5} Fagain testified that he observed three people in the bar having an

argument, and described one of those men as trying to calm down one of the other two

men. Fagain observed clefendant first hit Ferguson and then pull out a gun and shoot

Ferguson. Fagain testified further that, after defendant shot Ferguson, defendant "just

started shooting up the club." (Tr. 26o.) Fagain testified that defendant was the only one
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shooting at the time. When the shooting began, Fagain turned to z•un and was shot

several times.

{^( 6} Evans was at the bar that night with defendant and Ferguson. Evans'

testimony cor.roborated Houston's testimony that Ferguson was throwing up gang signs.

Evans testified that he knew defendant had several different guns, he knew defendant

fr.equently carried a gun, and soznetimes carried more than one gun. Evans testified ttiat

he saw defendant Ntiith a gun on. the night in question, and saw defendant shoot Ferguson.

{^.j 7} Columbus Police Officer Jim Thiel was the first officer to arrive at the scene.

Officer Thiel saw foar to five shell. eas:>>gs l3.YSg in the entrance to the bar. Col«.^ribt-is

Police Officer Timothy Mounts testified that eleven gmm spent shell casings were

recovered from the north end of the bar az-id that, in that same area, thirty-three 40

caliber spent shell casings were also recovered. It was determined that the gmm shell

casiaigs had been fired from a gmm gun which was later recovered frozn defeildant.

Colurnbus Police Officer Kevin Jackson testified and identified photographs he took at the

scene. Columbus Police Detective Jacqueline Mitchell identified evidence which she

collected and logged, including a black ammunition magazine clip found near the

entrance to the bar.

{il18} Columbus 1'olice Sergeant Jeff Matthias testified concerning the

circumstances surrounding defendant's arrest. At the time of his arrest, defendant

admitted that he had a gun in his waistband. Sergeant Matthias identified the gun.

recovered from defendant as a loaded 9mm Smith & Wesson. A ballistics expert

determined that the gmm casings forXnd at the scene were fired from, defendant's

handgun. The 40 caliber hand^iin inr^^s never =^hco^^=ered.

f^ 9} The magazine clip Houston saw in the doorway was recovered and was

determined to be a 40 caliber handgun magazine clip. DNA obtained from the magazine

clip was compared to a sample of defendant's DNA and it was determined that defendant

was a major contributor to the DNA on the magazine clip. I)ur.ing cross-examination, the

forensic scientist who processed the DNA sample explained that a major contributor

"relates to the quantity of that DNA being left on that item," (Tr. 597.) The analyst also

testified that DNA can be transferred from one object to another.

f^l 10; Defendant's counsel called Columbus Police Detective Robert Wachalec to

testify. Detective Wa.chalee was the blind administrator for a photo array presented to



No. 12AP-156 4

Fagain. In his report regarding the photo array, Detective Wachalec indicated that Fagain

identified Evans as the shooter. Detective Wachalec testified at trial that his summary of

the identification was not accurate, because Fagain had actually identified defendant as

the shooter.

{g; 11 } Following a sentencing hearing on ,.Ianuary 18, 2012, defendant was

sentenced to serve 15 years to life for the murder comietion, ten years for ihe attempted

murder conviction., eight years for the felonious assault convicti:on, three years for haNrirzg

a weapon ^,vhile under disability conviction, and three years for each firearm specification.

'I'he trial court ordered tllal defendant serve the aiterapted murdcr, felo, ious assault, anu

having a weapon while under disability sentences concurrently to each other, 1)ut

consecutive to the murder sentence and consecutive to the firearm specific.ations. The

court merged t`Mo of the sentences for the firearm specifications. The court further

ordered that defei-idant serve the sentence herein consecutive to a ten years prison

sentence from common pleas case No. 1-iCR-22o2, for a total prison term of 44 years to

life.

II. ASSIGNMI:NfiS OF ERROR

{^; 12 } Defendant appeals and presents the folloiAting -hti°o assigzzments of error:

[I.] TIIE TRIAL COUR'I` ERREI) BY OVERRULING
AI?PELI.A.NT'S CRIM. R. 29 MO`TION FOR JUDGMEN'I` OF
ACQUI'I"TAL, AND TI:II;REPY DEPRIVED APPELLANT OF
DUE PROCESS OF I.AW AS GUARANTEED BY TIIE FIFTH
AND FOURTEENTH AMENDMF,NT TO TIIE UNITED
STATES CONSTITUTION AND COMPARABLE
PROVISIONS OF TIIE OHIO CONSTITUTION.

[II.] Tx-^L TRL^L "'OUI\I' S.R1Z1'.D BY FINDING APPELLANT
GUILTY AND THEREBY DEPRIVED APPELLANT OF DUE
PROCF,SS OF LAW AS GUARANTEED BY PROVISIONS OF
THE 0I1I0 CONSTITUTION BECAUSE THE VERDICT OF
GUIL'1'Y WAS A.GAI.NST TIIE MANIFEST WEIGI-IT OF TIIE
EVIDENCE.

(0,1131 Defendant's first assignment of error asserts the court erred in failing to

grant his Crim.R. 29 motion. Defendant mnved for acquittal pursuant to Crim.R. 29 at

the close of ihe State of Ohio's, p7aintiff-appellee,("State"), c:ase-in-chief.

{^J 141 Pursuant to t;rim.R.. 29(A); a court "shall order the entry of a judgment of

acquittal of one or more offenses * k if the evidence is insufficient to sustain a conviction
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of such offense or offenses." iecause a Crim.R. 29 motion questions the sufficiency of the

evidence, "[w]e apply the same standard of review to Crim.R. 29 .motions as Ave use in

revietitiing the sufficiency of the evidence." State v. Hernaridez, 1oth Dist. No. ogAP-125,

2oog-Ohio-5128,1i 6; State v. 7enace, zog Ohio St.3d 255, 20o6-Ohio-2417, T 37.

{C, 151 ViThether e^,ridence is legally sufficient to sustain a verdict is a question of

law. State v. Thompkins, 78 Ohio St,3d 380, 386 (.1.997). Sufficiency is a test of adequacy.

Id. The evidence is construed in the light most favorable to the proseeution to determine

whether a rational trier of fact could have found the essential elements of the offense

proven beyond a reasonah^le doubt. Stot-e v. Jen^;a4, 6a Ohio St.3d 259 (^ggr), puragraph

two of the syllabus; State v. Conley, loth Dist. No. 93AI'-387 (Dec. 1.6, 1993). -When

revi.eiving the sufficiency of the evidence, the court does not weigh the credibility of the

witnesses. StUte v. Yarlarou9h, 95 Ohio St.3d 227, 2002-Ohio-2126, T, 79.

{^ 16; Defendant argues that the State did not demonstrate that he: (x) purposely

caused the death of Ferguson, (2) attempted to purposely cause the death of Fagain,

(3) lcnowiiagly caused serious physical lzarrn to others, or (4) that he had a prior felony

conviction and possessed a weapon. According to defendant, the State failed to prove

beyond a reasonable dou:bt that he fir•ed a 40 caliber handgun that night.

{1f i7} The State presented two eyewitnesses who saw defendant shoot Ferguson,

and a third eyewitness who saw defendant with a gun that night. Further, although

defendant claimed that there were multiple shooters in the bar that night, all three

eye,,vitnesses who testified saw only one person iNith a gun in the bar before the shooting,

and that person was the defendant.

{^I( 18} Although a 40 caliber handguri wa5 not recovered that night, a 4o cali^,er

znagazine clip was recovered. Forensic evidence established that defendant was a major

contributor of DNA on the magazine clip. Further, the grnm and 40 caliber spent shell

casings which Arere recovered from the bar were all found in the same general area, the

north end of the bar.

{I; 19} 1-lere, both eyew6tness testimony and circumstantial evidence indicated that

defendant was the shooter at Mike's Bar that night and that he was the one who .kzlled

Ferguson and wounded Fagain. Accordingly, sufficiezit evidence supported the jury's

conclusion that defendant purposely caused Ferguson's death, attempted to cause
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Fagain's death, knowingly caused serious physical harm to others, and had a weapon

while under disability.

{^( 20} Because the evidence, when viewed in a light most favorable to the State

was legally sufficient to support defendant's conviction, the trial court properly overruled

defendant's Crim.R. 29 motion. I)efendant's first assignment of error is therefore

overruled.

{^,, 21} Defendant's second assignment of error asserts that his conNictions are

against the manifest weight of evidence presented at trial. Sufficiency of the evidence and

m.anifest ^,treight of the evideii.ce are distinct co:ic:;pts; they are "quantitatively and

qualitatively different." ThorrFpkins at 386. When presented with a manifest weight

argument, we engage in a limited weighiilg of evidence to determine 1tiThether sufficient,

coinpetent, credible evidence permits reasonable minds to find guilt beyond a reasonable

doubt. Conley. Ilzompkdns at 387 (noting that "[w]hen a court of appeals reverses a

judgment of a trial court on the basis that the verdict is against the weight of the etiidence,

the appellate court sits as a 'thirteenth juror' aild disagrees with the factfinder's resolution

of the conflicting testimony"). In the rrianifest weight analysis, the appellate court

considers the credibility of the ,tiitnesses and determines whether the jury "clearly lost its

way and created such a manifest miscarriage of justice that the conviction must be

reversed arid. a new trial vrdered." Id., citing State, z-. Martin, 20 Ohio App.3d 172, 175

(4.983). Determinations of credibility and weight of the testini.ony remain -vtirithin the

province of the trier of fact. State v. De.Hass, Y.o Ohio St.2d 230 (1967), paragraph one of

the syllabus. The jury may take note of ariy inconsistencies and resolve them accordingly,

nbeliev[lrlg] all, part or noile of a witness's testir:iony," Stutc' v. Rat'er, ?oth Dist. No.

o2A1'-604, 2003-Ohio-958,1Q 21, citing St`ate v. APZtilt, t; 6 Ohio St. 61, 67 (1964).

{^ 22} In support of his argument, defendant asserts: (1) he was only seen Nnith a

gmm handgun, (2) all the ^,tiitnesses ran when the shooting began, (3) the victim and

Fagain were shot several tim.es Mth a 40 caliber handgun, and (4) to the extent that his

DNA was found on the 40 caliber magazine clip, the State's expei•t admitted that DNA can

be transferred to an object even if the object is never touched by the person.

{g,1 23} The State presented physical and scientific evidence establishing that

defendant possessed a 40 caliber liandgun on the night of the shooting. First, the State

presented two eyeNvitnesses who saw defendai-it shoot Ferguson, and one of those
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eyewitnesses ivas a fri.end of defendant. Second. Fagain specifically testified that

defendant shot hina. The evidence established that Fagain was shot twice in the stomach,

indicating that he was facing defendant at the time the shots were fired. Second, there

were thirty-three 40 caliber shell casings found inside the bar in the same general area as

the gmm shell casings which were fired from the gun recovered fronl defendant. This

indicates that both guns were fired from the same general area. Third, DNA testing

revealed that defendant was a major contributor to the DNA recovered from the 40

caliber magazine clip. As the State's expert noted, there are major contribirtors and minor

contributors and here def^ndant ;,^-as a major contributor to the DNA present on the 40

caliber magazine clip. Fourth, there was testimony that defendant ov"ned several

handguns and was known to carry more than one gun on occasion.

{cli 24} Engaging in the limited. weighing of the evidence, which we are permitted,

the record does not indicate that the jury clearly lost its way. The direct and

circumstantial evidence indicating that defendant shot and killed Ferguson and wounded

Fagain, including eyeyti itness testimony and other physical evidence recovered from the

scene, provided the jury w-ith credible, competent evidence on which to find defendant

guilty on all counts beyond a reasonable doubt.

{!( 25} Defendant's second assignment of error is overruled.

III. CONCLUSION

{!( 26} Havin; overruled defendant's two assignments of error, we affirm the

judgment of the Franklin County Court of Common Pleas.

Judg merzt affirrned.

1`1.A i'T, P.J., ar.d. DOt.R'AN, xi., concur.
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