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Rebecca. schlag(i^lgcpao. com.
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IN THE SUPREME COURT OF OHIO

THE STATE OF 01110 EX REL. < Case No.: 2013-1023
OHIO REAL ESTATE AUCTIONS, •
LLC dfb/a OHIO SHERIFF SALES, et
aI., Original Action. In

Prohibition and Mandamus
Relators, (Peremptory and/or

Alternative Writ Requested)

HONORABLE JUDGE FORREST W.
BURT, GEAUGA COUNTY COIJRT
OF COMMON PLEAS

Respondent.

RELATO.RS' 1V1O'I'ION TO STRIKE RESPONDENT'S AFFIDAVIT OR IN THE
ALTEItNATItiE TO STRIKE PARAGRAPHS 3 AND 9 THItU 18 AND FOR LE;AVE TO

AMEND RELATOIZS' COlVIPLAINT

Now comes Relators and files this Motion to Strike Respondent's Affidavit or in the

alternative to Strike paragraphs 3 and 9 thru 18 and Leave to Amend Relators' Complaint,

pursuant to Civ. R. 12(F), in compliance with Civ. R. 7(B), and Civ. R. 15; perrnitted under

S.Ct.Prac.R. 12.01(A)(2). Relators basis for said Motion is on the following grounds: (1) that

Respondent's Affidavit pleads a defense that is insufficient azid not admissible pursuant to Civ.

R. 10(D); (2) that Respondent's Affidavit is impermissibly trying to supplement Respondent's

Motion to Dismiss in violation of S.Ct.Prac.R 3.13; and (3) that Respondent's Affidavit denies

Relators right to due process. For the above grounds and legal arguments that follow, Relators

respectfully request this IIonorable Court to strike Respondent's Affidavit entirely or in the

alternative strike paragraphs 3 and 9 thrti 18 and allow Relators to ainend the Complaint and

grant Relators with reconsideration, or grant writ of Prohibition and/or Mandamus to order
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Respondent not to use local residency as a prerequisite in. appointing an auctioneer and award

Relators reasonable attorney fees.

MEMORANDUM IN SUPPORT

1. Introduction

In response to Relators Motion for Reconsideration, Respondent filed a reply brief in

opposition and attached Respondent's Affidavit. Respondent's Affidavit offered a defe;ise that

Respondent did not use local residency as a criterion for denying Relators appointment as

auctioneer but rather he did so for failure of Huntington National Bank (the underlying 1'laintiff)

providing proof of Relators' Auctioneer licensing for Ohio Sherriff Sales. Respondent's

Affidavit relied on Huntington National Bank's attachment of Relators Auctioneer license to

1-luntington's underlying Motion. for the Appointment of an Auctioneer but Respondent failed to

provide a certified copy of said court filed license, as required by Ohio Civil Rules of Procedure.

Furthermore, under the Rtiles of Practice for the Supreme Court of Ohio, Relators may file a

memorandum in opposition to a motion to dismiss but is unable to file a reply to Respondent's

reply to a motion for reconsideration. Relators are, therefo.re, prejtidiced against and denied due

process when Respondent circumvents the rules and impermissibly supplements his Motion to

Dismiss by attaching a defensive Affidavit to a his reply brief to a motion for reconsideration.

11. I,egat Arguments

In xState ex rel. Morgan v. New Lexington, 857 N.E.2d 1208, 112 Ohio St.3d 33, 2006-

Ohio-6365), this court held "(:tjhe determination of a motion to strike is vested within the broad

discretion of the court." Citing Sta.te ex z-el ,Mora v. Wilkin.snn, 1.05 Ohio St.3d 272, 2005-Ohio-

1509, 824 N.E.2d 1000,1.1, 9-10. The Court further :held "Civ.R. 12(F) allows a court to strike any

pleading or material determined to be insufficiextti, redundant, immaterial, impei-tinent, or
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scandalous. See S.Ct.Prac.R. [12.01(A)(2)] (`The Ohio Rules of Civil Procedure shall

supplement these ttiles unless clearly inapplicable')." Id. at 1215 (emphasis added). In this case,

Respondent has attached his Affidavit (containing his defense) tl-iat relies on a written document

that was not attached to the Affidavit and is deemed insufficient and ina.dmissible purstlant to

Civ, R. 10(I7) and submitted said Affidavit with Respondent's Reply Brief in opposition to

Relators' Motion for Reconsideration (i.e. violating Relators constitutional due process right to

respond due toS.Ct.Prac>R. 4.01(8)(2)) instead of timely filing additions to his Motion to

Dismiss pursuant to S.Ct.Prac.R. 3.13.

As the attached Exhibits, hereto, will show, Respondent's Affidavit is factually incorrect

on several facts that will prove to be relevant for this Court in considering the merits of this case.

However, on a preliminary matter it is worth pointing out to the Court that. Respondent's Reply

Brief appears to concede that if Relators had evidence that Respondent used local Residency as a

requirement than he would have exceeded his authority. Furthermore, if Respondent is

submitting his Affidavit as an answer to Relators' Complaint, the Affidavit does not deny

Relators' claim that Respondent said to Mr. Scott Mihalic "he didn't want an auction company

coming in from Columbus to do a job in his county" and pursuant to Civ.R. 8(D) such failure to

deny an allegation is deemed an admission. "I'herefore, Relators should be afforded the

opportunity to submit evidence to prove the allegations or in the alternative, if the Court should

find sufficient evidence attached, to grant Relators the relief sought.

A. Respondent's Affidavit is insufficient because it relies on a written document
that is not attached.

Pursuant Civ. R. 10(D) any claim or defense in a pleading that is based on a written

statement must attach a copy of the wvritten statement. Here, in Respondent's Affidavit,

paragraphs 9-10, and 13, Respondent states that no information about Ohio Sheriff Sales was
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provided in the submitted Ohio Real l;state Auctions, LLC license attached to the underlying

Motion by Huntington National bank but Respondent failed to attach a copy of the said filed

license. Therefore, said Affidavit should be stricken. However, see attached certified copy of

said filed license (Geauga Clerk certi.fied copy of filed license, Exhibit B, along with the signed

certification page, Exhibit C) from the Geauga County Clerk of Courts of what was filed by

Huntington National Bank in its' Motion for the Appointment of Relators. As this Court will

clearly see "'Ohio Real. Estate Auctions; LLC dba Ohio Sheriff Sales" is clearly stated on the

State of Ohio Auctioneer Li.cense and Respondent's Affidavit was clearly inaccurate and

contradicts Respondent's stated reason. for denying Relators' appointment.

Respondent Affidavit, paragraph 10, also, refers to a lack of proof of Relators' Real

Estate License as a basis for denying Relators appointment, even though R.C. 2329.151 only

requires an Auctioneer license pursuant to R.C. 4 7(17. In doing so, Respondent, by defatilt, is

relying on a written statement that Mr. Scott Mihalic is a licensed Real Estate agent but failed to

attach a copy of said Real Estate license to his Affidavit. This is important because if Respondent

required the same proof of licensing from Mr. Scott Mihalic then he would have known that

Relators were licensed as well because Relator Ohio Real Estate Auctions, LLC is the Real

Estate Brokerage f rtn in which Mr. Scott Mihalic is licensed under. (See Exhibit D)

Clearly the Court can see by looking at 1:xhibit D that Ohio Real Estate Auctions, LLC is

listed as the Brokerage Firm and if Respondent wasnotgiving preferenti.al treatment to a local

Geauga auctioneer he would not have removed Relators from 1-Iuntington National Banks'

Motion to Appoint Relators. In addition Respondent's Affidavit, paragraph 18, makes reference

to ads placed by Mr. Scott Mihalic (i.e., written statements) as the basis for the success of Mr.

Mihalic's sale of the underlying subject property but does not i.nclude a copy of said ads to his
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Affidavit, as arguably required by Civ. R. 10(D). The importance of which, is that said

Respondent's Affidavit's statements are egregiously insulating to Relators because 1Vir. Scott

Mihalic is also an independent auctioneer under Relators and as part of the business relationship'

Mr. Scott Mihalic has with Relators is the use of Relators highly successful website

ww^v.ohiorealestateauctions.com to advertise auction properties (Relators' Second Affidavit

11), including the subject underlying property (see Exhibit E). Therefore, Relators expertise and

business model was used, after all, to help sale the subject property but was denied the full fruits

of his labor wlien he was denied the appointment for lack of local residency.

B. Respondent's Affidavit is insufficient because it is factually incorrect.

Pursuant to Civ R. 12(F) a defense ca1.1 be stricken if it is insufficient. In Respondent's

Affidavit he makes several statem,ents that are factually incorrect or unsupported by public

records or statutory requirements that are relevant in proving Relators' claims. In Respondent's

affidavit, paragraph 16, Respondent claims local residency played no role in his appointment of

Mr. Scott Mihalic because he leariied, through a phone conversation, that Mr. Scott Mihalic was

not a resident but he appointed him anyways. However, the Court should take note that

Respondent scratched out Relators name and address and replaced it with Scott Mihalic and

inserted Scott Mihalic's local Geauga County residency address (Relators Coznpl. Exhibit A)

(i.e. whether the address is personal or business is of no consequence, as the issue is whether

some local residency was required). Furthennore, Relators, through their business relationship

with Mr. Scott Mihalic, can attest that Scott 1VIihalic's Auctioneer license is registered to a

residency in Geauga County (See attached, hereto, Relators Second Affidavit, Exhibit A).

'Relators stated the existence of the business relationship with Mr. Scott Mihalic in Relators'
Complaint (Compl. Relator Affidavit ; 13) and the extent of that relationship would have been
revealed in the merit brief and submitted evidence.
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Alternatively, pursuant to R.C. 4707.10(E) auctioneers are reguired to file any address

changes with the 1)epartment of Agriculture and failure to do so will automatically cancel the

auctioneer's license. R.C. 4707.10(E) states:

"Notice in writing shall be given to the department by each auctioneer or apprentice

auctioneer licensee of any change of principal business location *'k * Any change of business

location or change or addition of names without notification, to the department shall

automatically cancel any license previously issued. * * *' R.C. 4707.10(E)(emphasis added).

Thus, if Mr. Scott Mihalic's auctioneer business address had changed his license would be

invalid because the Department of Agriculture issued Mr. 1VIihalie's Auctioneer liccnseto a

residence in Geauga Courztv (see Relators second Affidavit ^f 10). Therefore. it would not have

been permissible for Respondent to appoint Mr. Scott Mihalic under such a scenario because

R.C. 2335.021 and R.C. 2329.151 only allow the appointment of a licensed, auctioneer.

In addition, in Respondent's Affidavit, paragraph 3, Respondent states that the subjcct

property is residential but that is factually iilcorrect because it is actually commercial property

(see Exhibit F). While this fact may appear insigni-ficant, as Relators are highly experienced in

both residetltial and commercial auction sales, Relator Barry Baker (founder and sole-member of

Ohio Real Estate Auctions, LLC dba Ohio Sheriff Sales (Relators (;ompl. '^ 2)) advertises his

expertise in commercial sales and it was his expertise that I-Iuntington National 13ank sought for

the underlying siibject commercial property.

C. Respondent's Impermissible Attempt to Supplement His Motion to Dismiss
Denies Relators' Right to 1)ue Process Because Relators are Unable to Reply to
Respondent's Reply in Opposition to Relators' Motion for Reconsideration.

Relators filed an original complaint for writ of prohi'bition and/or mandamus to order

Respondent Judge Forrest Burt not to regulate and infrin:ge on Relators' auctioneering practice
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by requiring local residency as a prerequisite to appointing an auctioneer in judicial sales in

Geauga County. In response, the Respondent replied with a Motion to Dismiss for failure to state

a claim for relief without providing any furtller Affidavits of defenses. Had Respondent provided.

any claim for defense then Relator would have responded appropriately in its' Memorandum in

Opposition to Respondent's Motion to Dismiss and amended its' Conaplaint per Civ.R. 15 if

necessary. To allow the Respondent to cireumvent S.Ct.Prac.R 3.13timeliness requirements and

impermissibiy supplement its' Motion to Dismiss after Relators have already filed a response to

said Motion would be prejudicial and would deny Relators of their constitutional due process

right to respond appropriately. 2 Therefore, Respondent's affidavit should be stricken or

alterrtatively Relators should be afforded the opportunity to supplement its Memorandum in

Opposition to Respondent's Motion to Dismiss and aznend its' Complaint with the Exhibits,

hereto, attached. Furthermore, if Respondent would like to inter his Affidavit as a defense then

the Court should allow the case to go forward and afford both Parties the opportunity to

discovery and presentment of evidence and oral arguments so this Court can fully consider the

merits of Relators claim.

III. Conclusion

Respondent's Affidavit should be stricken because it attempts to u.ntimely supplement his

Motion to Dismiss with a defense that is insufficient and factually incorrect. Respondent's

Affidavit admission would prejudice Relators and violate their constitutional right to due process

because Relators would be denied the right to appropriately respond to such asserted defense by

timely amending their Complaint and properly addressing said defense in their Memorandum in

2 S.Ct.Prac.R. 4.01(13)(1) allows a party to respond to a motion within ten days, Civ. R. 15 allows
a Plaintiff twenty-eight days to supplement a pleading after a Motion to Dismiss has been filed;
and g.Ct. Prac.R. 4.01(I3)(2) does not allow a party to respond to a memorandum in response to a
motion.
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Opposition to Respondent's Motion to Dismiss. Furthermore, Respondent's Affidavit, albeit not

suffcient, is an attempt to provide evidence that he did not use local residency as a criterion and

in doing so he impliedly acknowledges that if such proof existed then he would have exceeded

his authority and/or abused his discretion; thus the basis for Relators to be afforded the

opportunity to prove their claim and receive the relief sought.

Respectfully submitted,

Peggy S. 6uzzo (0017)
Guzzo Law Office, LLC

100 E. Broad Street, Suite 1340
Columbus. Ohio 43215
Phone: (614) 929-5676

P'acsimile: (614) 929-5676
peggy(u^guzzolawoffice, com

Robert M. Owens (0069866)
Robert Owens Law Office

46 North Sandusk-y Street, Suite 202
Delaware, Ohio 43015
Phone: (740) 368-0008

Facsimile: (740) 368-0007
robert@owenslawoffice.com

Counsel for Relators
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CERT'IJ[+ICA'1':E OF SERVICE

I hereby certify that a true copy of the foregoing Motion to Strike Respondent's Affidavit

or in the Alternative to strike Paragraphs 3 and 9 thru 18 and Leave to Amend Relators

Complaint was served by delivery service, United States Postal Service, postage prepaid, on
August 12, 2013, upon the following:

James R. Flaiz (0075242),
Geauga County Prasectitor
231 Main Street-Ste. 3A
Chardon, Ohio 44024

Rebecca F. Schlag (0061897)
Assistant Prosecuting Attorney
Counsel of'Recoz•cl
Courthouse Annex
231 Main Street-Ste. 3A
Chardon, Ohio 44024
Phone: (440) 279-2100
Facsimile: (440) 279-1322
Rebecca. schlag,^,)gcpao.conl

Counsel for Respondent

Respectfully submitted,^^,. ^ ^^., .....

77-7-----

Peagy S. Guzzo (0089217)
Guzzo Law Office, LI,C

100 E. Broad. Street, Stzite 1340
Columbus, Ohio 43215
Phone: (614) 929-5676

Facsimile: (614) 929-5676
peggy rzguzzolawoffice.com

Counsel ofRecord

Counsel for Relator
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Case No: 2013-1023

In The
Supreme Court of Ohio

STATE EX REL. OHIO REAL ESTATE AUCTIONS, LLC, et aL,

Relators

V.

JUDGE FORREST W. BURT, GEAUGA COUNTY COURT OF
COMMON PLEAS

Respondent

Original Action in.11!landamus and Prohibition

SECOND AFFIDAVIT OF RELATOR BARRY BAKER

Peggy S. Gua.zo (0089217)
Guzzo Law Office, LLC
100 E. Broad Street, Suite 1340
Columbus, Ohio 43215
Phone: 614-929-5676
Facsimile: 614-929-5676
PeggyCq)guzzo1awoffice.com
Counsel of Record

Robert M. Owens (0069866)
Owens Law Office
46 North Sandusky Street, Suite 202
Delaware, Ohio 43015
Phone: 740 -368-0008
Facsimile: 740-368-0007
robert; a?,owenslawoffi ce. com

Counsel for Relators

James R. Flaiz (0075242),
Geauga County Prosecutor

Rebecca F. Schlag (0061897)
Assistant Prosecuting Attorney
Counsel of Record
Courthouse Annex
231 Main Street-Ste. 3A
Chardon, Ohio 44024
Phone: (440) 279-2100 x 2108
Facsimile: (440) 279-1322
Rebeeca.schiag@gcpao.com

Counsel for Respondent
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SECOND AFFIDAVIT OF RELATOR BARRY BAKER

STATE OF OHIO

SS

FRANKLIN COUNTY

I, Barry Baker, on behalf of Ohio Real Estate Auctions, LLC, having been duly sworn

and cautioned according to law, hereby state that I am over the age of eighteen years old and am

coinpetent to testify as to the facts set forth below based on my personal knowledge and having

personally examined all records referenced herein, and fiirther state as follows:

1. I am the sole ow-ner and Membe.r of Ohio Real Estate Auctions, LLC d/b/a Ohio Sheriffs
Sales.

2. Ohio Real Estate Auctions, LLC d/b/a Ohio Sherifl's Sales is licensed as an auctioneer by

the Department of Agriculture under one license.

3. A copy of Ohio Real Estate Auctions, LLC d/b/a Ohio Sheriff Sales` license was filed

with Plaintiff HEU7.tirtgton National City Bank's Motion to appoint Relators as auctioneer.

4. A certified copy, from the Geauga County Clerk of Court's Oflice, of Ohio Real Estate

Auctions, LLC d/6/a Ohio Sheriff Sales is attached.

5. Relator Ohio Real Estate Auctions, LLC is also a licensed Real. Estate Brokerage Firzn.

6. Relator Barry Baker is the licensed Broker for Ohio Real Estate Auctions, LLC.

7. Mr. Scott Mihalic's Realtor license is under Ohio Real Estate Auctions, LLC.

8. A true and accurate copy of Mr. Scott Mihalic's Realtor license is attached.

9. Mr. Scott Mihalic is an independent Auctioneer associate with Ohio Real Estate
Auctions, LLC,

10. Mr. Scott Mihalic's Auctioneer's license address is in Geauga County.

11. As part of the business relationship Relators have with Scott Mihalic, is the use of

Relators' ohiorealestateauctions.com website for advertisement of properties to be
auctioned.



12. Mr. Scott Mihalic used ohioreateststeauctions.com website to advertise the auction of the

underlying property that is the subject of Respondent's Order.

13. A true and accurate copy of the advertisement webpage of Mr. Scott Mihalic's

advertisement of said property on ohiorealestateauctions.com is attached.

14. A true and accurate copy of ohiorealestateauctions,com webpage listing Ohio Real Estate

Auctions, LLC auctioneers is attached.

15. The subject property in Respondent's Order is commercial property and a certified copy

from Geauga County Auditor's Office of said property's use is attached.

16. I have read the claims and attachments filed in this action and state that matters alleged
and certified therein are true.

FUR'1"HER AFFIANT SAYETH NAUGHT

Barry Baker
Sole Member of Ohio Real Estate Auctions, LLC d/b/a Ohio Sheriff Sales

Sworn to and subscribed before me this day of August, 2013

Notary of Public --------^--^---

AqAM N MCMAHAN
NOTARY PUBLIC • OHIO

MY COMMISSION EXPIRES 04-13-2016
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Ohio Department of Agricuiture Governor
John KasichEnforcement Division . Auctioneer Program

8995 E. Main St Bldg 1 Director David T. Daniels
^ Reynoidsburg, OH 430M Lrcense

Fee: $200.00
A License Number: 2006000190

License Expiration; June 30, 2014
Date issued: March 23, 2012

Auctioneer: Corporation, Partnershxp, or Association

Ohio Real Estate Auctions LLC
[)BA Ohio Real Estate Auctions I Ohio Sheriff Sales
1128 Pinnacle Club Dr.
Grove City, OH 43123

The above licensee is hereby granted a license to operate as an Auctioneer. Corporation, Partnership, or
Association in accordance with the provisions of Chapter 4707 of the Ohio Revised Code, subject to all provisions
thereof and to the reguiations of this division for the period of 3/23/2012 through 6/3012014. 1

License is non-transferable
David T. Daniels

Director, Ohio Department of Agriculture
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EXHIBIT A

LEGAL mESORIPTION

*4W#

Situated in the Township of Newbury, County of Geauga and State of Ohio: and knowm as being
part of Lot No. 8, Tract No. 3 and is bounded and described as follows:

Beginning in the centerline of Music Street which is also the southeast corner of a 50-acre parcel
of land described in Volume 619, Page 143 of Geauga County Records of Deeds;

Thence Northerly along the east line of said 50-acre parcel for a ditance of 1340 feet to a point;

Thence VJesterly parallel to said road center line for a distance of 325 feet to a point;

Thence Southerly along a line parallel to said easterly line for a distance of 1340 feet to a point
in said center line;

Thence Easterly along said center line 325 feet to the place of beginning, containing 10 acres of
land, be the same more or less.

Property Address: 11640 Music Street, Newbury, Ohio, 44065

Parcel No.: 23-385309
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Ohiohio Department of Commerce
Division of Real:Estate ^ Pirofess^^n a1 Licensing

Scott R Mihalic

License Type: Real Estate Sa!esperson File Number.: SAL.0000435434
Issue Date: 03/Q4/2Q1 D

IS HEREBY GRANTED A LICENSE TO OPERATEiN ACCORDANCE "NiTH THE PROVISIONS OF CHAPTER
4735 OF THE OHIO REVISED CODE, SUBJECT TU ALL THE PROVISIONS THEREOF AND TO THE
REGULATIONS OF THIS DIVISION. A SALESPERSON LICENSE NEED NOT BE DISPLAYED BUT MUST BE
AVAILABLE IN THE BROKER'S MAIN OFFICE [O.R:C. SECTION 4735.13]

Ohio RpaiEstate Auctions
REC.2004021118

Shirley L Davis, President
Ohio Real Estate Commission

Oiiia Real Estate Auctions, LLC
498 N Detroit St
Xenia OH 45385-2234

Ted Strickland, Governor
Kimberly A. Zurz, Director
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8/6/13 Scott Nlihatic Auctioneer CAGA
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CAGA

Ohio Real Estate Auction^^ ^

- cott.E - ---mai - ---- -_
C: 440-796-4739 1 W: 440-285-SOLD (7653) 1 F: 440-285-5300

Counties Covered
Residentiat, Commercial and Industrial Properties for the Entire State of Ohio.
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Madison 44057
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227 Park Place
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